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BRIEF SUMMARY

OF STEPS TO BE TAKEN IN INCORPORATING AND
ORGANIZING A COMPANY.

Items marked “*" are not necessary in case of a private company.)

PREREQUISITES TO INCORPORATION:

File the following documents with the Registrar of Companies:
(a) Memorandum of Association. (Section 13.)
(b) Articles of Association (unless Table A is adopted without
modification). (Section 20.)
(¢) Statutory Declaration as required by Section 27.
(d) Notice of Situation of registered office. (Section 70.)
(e) Cheque for Fees (Table A).
*(f) Consent and agreement where any person is appointed a
director by the Articles. (Section 80.)
*(g) List of persons who have consented to be directors. (Section
80.)

HOLD MEETING of Subscribers to Memorandum of Association if they
have power to appoint first directors. See Table A, Clause 68.

HOLD MEETING of First, or Provisional, Directors.
*FILE PROSPECTUS (if any). Sections 80, 89 and 90.

*TO OBTAIN CERTIFICATE authorizing Company to commence
business:
(h) Make Allotment of Shares as required by Section 94.
(i) File with Registrar Statutory Declaration required by
Section 96.
(i) It no Prospectus issued, a Statement in Lieu of Prospectus
must be filed. (Section 91.)

STATUTORY MEETING:
*(k) Forward Statutory Report to shareholders, and file copy
with Registrar. (Section 73.)
() Hold meeting. (Section 73.)
(For fuller summary of steps, see Pages 115 to 117 of this book.)




SUMMARY

OF RETURNS TO BE MADE TO REGISTRAR AND OTHER
STATUTORY DUTIES OF DIRECTORS AND OTHER OFFICERS.

Section 18.—Notify Registrar of Change of Name.

Section 19.—Notify Registrar of Alteration of Objects.
Section 33.—Keep Register of Members.

Section 34.—Make Annual Returns to Registrar.

Section 41.—Allow Register of Members to be Inspected.
Section 51.—Notify Registrar of Increase of Capital.
Section 52.—Notify Registrar of Reorganization of Capital.
Section 58.—Notify Registrar of Reduction of Capital.

Section 64.—Notify Registrar of Reduection of Capital by Land Com-
panies.

Section 70 —Notify Registrar of Registered Office.
Section 71.—Publish the Name of Company.
Section 72.—~Hold Annual General Meeting in each year.

Section 78.—File with Registrar Copies of Special and Extraordinary
Resolutions.

Section 79.—Keep Minutes of Meetings of Directors and Shareholders.
Section 83.—Keep Register of Directors and notify Registrar,
Section 97.—~Make Return of Allotments.
Section 101.—Issue Share Certificates.
Section 102.—File Mortgages, etc., with Registrar,
Section 108.—Keep a Register of Mortgages.
Section 109.—Allow Inspection of Same.

Section 119.—Appoint Auditor Annually.
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PREFACE.

I| IS hoped that this book will fill a long felt want in

Western Canada, and especially in British Columbia.

\ few treatises on Company Law have been published
in Eastern Canada, but their service to the lawyer, and
especially to the business man in Western Canada is very
limited I vords are required as a preface to the
present rk, as mueh of what might have been said in a
preface will be found in the fiest chapter. It is pointed
out there that the Companies” Aet of British Columbia is,
to a large degree, identical with the Companies’ Aet in
foree EKneland ['his manual has accordingly been based
on a standard Enelish work known as “A Handbook on

Joint Stoek  Companies,” ;..1‘v|.~[:.‘( by Jordan & Sons,

Limited, of London, England, and that book (with the

consent of the publisher has been drawn upon to a large
extent. It has a wide eirenlation in England amongst
husin men, as well as lawvers, and the anthors hope that
this mannal will have a similar suceess in Western (Canada

Every effort has been made to make this book useful
|

o directors, seevetavies and others conneeted with 'iuim
tock ¢ npanies To make it a handyv book of reference

lawvers, over 2,000 English eases and 150 Canadian
cases have been quoted in the footnotes, and it has been

brought up to date as far as possible,  The Amendments
mtained in the Companies’ Aet Amendment Aet, 1913,
ire ineluded in the text, The ]'I“\I\"”n!l Act was ;xll'v‘;1‘|‘\

in print before these amendments were passed, and it was
not possible to interlineate the 1913 amendments with
the ]w']lu"\]ul\ Act as has been done in the case of the 1912
Amendments,  The Amending Aet is therefore set out in

full after the principal Act, and the sections thereof

affected by the 1913 Aet have been noted in the margin
of the prineipal Aect.

Vaxcovver, B.C., April, 1913,

MM




B. C. Company MANUAL

CONTENTS.

BRIEFSUMMARY OF STEPS IN INCORPORATION -
BRIEF SUMMARY OF ANNUAL DUTIES
PREFACE - - -

CONTENTS AND SUMMARY OF CHAPTERS
TABLE OF CASES CITED

EXPLANATIONS OF REFERENCES TO REPORTS

PART 1.

Chapter

[. INTRODUCTORY - -

How 10 Form A Joint Stock Company

111

Tue MEMORANDUM OF ASSOCIATION -

1. The Name of the Company
2. The Registered Office - -

3. The Objects of the Company - - -
{. The Liability of the Members - -

5. The Nominal Capital - -

Preference Shares - -

Founders’, Management, and Deferred Share
The Declaration of Association -

Form of Declaration - - - .
Alteration of the Memorandum of
Change of Name of Company -

Alteration of Objects Clauses -

IV

THE ARTICLES OF ASSOCIATION - -
Form of Articles of Association -

THE FORMATION AND CONSTITUTION OF A COMPANY

1. History of Joint Stock Legislation in British Columbia |

Association

i

i

%
Page
Inside Cover
Inside Cover
- - i
i
X.
Xiil,

|

Page

1




i

S

A

('oNTENTS

PART I.—Continued.

V. Tue Books AND SEAL OF THE COMPANY - - - -
The Members of a Company - - - & "
Infant Members - - - - - - »

The Register of Members - - - - - -
Inspection and Copies of the Register - - -
Period when the Register may be Closed - -
Reetification of the Register - - - - -

I'he Register of Mortgages - - - - - -

The Register of Directors or Managers - - -

The Common Seal - - - - . - a

VI. Marrers PRELIMINARY TO COMMENCEMENT OF BUusINEss -
Promotion and Promoters - - - - - - -
Preliminary Agreements - - - - - -
Statement in Lieu of Prospectus - - - - -
Prospectuses - - - - - - -

Definition of “Prospectus’ in the Act - - -
Prospectus to be Dated and Filed - - - -
Contents of Prospectus - - - - - -
Disclosure as to the Vendors and the Purchase Price
Disclosure of Material Contracts - - - -
Disclosure of the Interest of Directors - st .
Restrictions on the Generality of Section 90 - -
No “Waiver” of the Obligations of Section 90 -
Effect of Non-Compliance with Section - -
Effect of Misrepresentation in the Prospectus - -
1. A Shareholder’s Rights Against the Company -
2. A Shareholder’s Rights Against the Directors or
other Persons who have Issued a False Pros-
pectus - - - - - - .- -

3. The Company’s Rights Against the Promoters or

Vendors - - - - . > = L

Underwriting and Placing Shares - # a - &

Payment of Preliminary Expenses - - - -
Commencement of Business - - - - - .
Preliminaries to Commencing Business and Holding the
Statutory Meeting - - - - - -

VII. SuAres AND TRANSFERS - - - - - - -
Shares - - - - - . - . o .

Applications for Shares - - - - - -
Form of Application for Shares - - - -

l)i

iii

1ge
44
44
49
51
53
54

58
60
60

63
63
70
74
77

77
78
79
79
81

82
83
84
84
88
88

94

104
106
110
113

118
118
119
119




L Company Manuvar

PART 1.—Continued

VII. Suares AND TRANSFERS—conlinued

Allotment of Shares - - - - - - - 120
Form of Letter of Allotment - - . - - 129
Share Certificates - - - . - - 18
Share Warrants to Bearer - - - - 13 y

Payment of the Nominal Amount of Shares and Issue of

I'ully or Partly Paid Shares - 135
Calls on Share - - - 136 |
FForm of Resolution Making Call 140
Methods of Payment for Shares - 140
I'ransfer of Shares - - - - 146
Form of Notice to Reputed Transferor 150 b
I'ransmission of Shares - - 160
Certification of Transfers - - 162 )
Form of Certification - - - - 163 Y
2
VIII. Borrowina - - - - E - - - 166 b
CGeneral Borrowing Powers - - - - 166 }
Jorrowing on Debentures - - - 171 3
Fixed and Floating Charges - - - - - 173
Redemption of Debentures.—Irredeemable Deben- -
tures - - - - - 178 3
Debentures to Bearer - - - - - - 179 ¥
Debenture Stock = - - o " " r. 180 w
Interest on Debentures - - - - - 181
Issue of Debentures - - - - - - 182 g
Cancellation and Re-Issue of Debenture: - 186 ®
Transfer of Debentures - - - - - - 189 y
Enforeing Debentures and Realising the Security
Receivers and Managers.—Foreclosure. —Sale 190
I'rust Deeds for Securing Debenture - 201
Meetings of Debenture Holders.—Power to Vary
Rights - - - - - - B - 202

Registration of Mortgages and Charges

IX Mining CompaNies WiITHOUT PERSONAL LiABiLITY

X

SPECIAL LEGISLATION FOR TrUST CoMPANIES

X1

SPECIAL LEGISLATION FOR Fire INsURANCE CoMPANTES



('ONTENTS

PART I.—Continued

4 Page

XII. Extra ProvVINCIAL CoMPANIES - - - - - - Y

$ History of Provincial Legislation regarding Extra T're-

y vineial Companies - B - - B - 227
Licensing of Extra Provincial Companies - - - 231
Registration of Extra Provincial Companies - - 234

PART 11,

MANAGEMENT AND CONDUCT OF THE BUSINESS OF

& THE COMPANY.

3

i Chapter

A X111, MANAGEMENT OF THE COMPANY - - - - -
4 Directors = - - - - - " s "

Appointment of Directors - - - - =
Directors’ Qualification Shares - - & =
Remuneration of Directors - . "

E s

Vacating the Office of Director - - - -
Conduet of Business by Directors - - - -
Liability of Directors - - - , » -

Extending the Liability of Directors - - -

Secret Commissions - - - , 5 s =
Officers of a Company - - - . - - »
I'he Manager or Managing Director - - -
The Secretary - - - - - » -
The Solicitor - - » “ “ - i
The Auditors - - - - * o .
Form of Auditors’ Report - - - - -

X1V, Tue Acrs oF THE COMPANY - - B - - - 203
General Meetings - - - - - - - - 293
The Statutory Meeting - - - - - - 294
Subsequent General Meetings - - - - 207
Minutes of Business Done at Meetings - - - - 303
Business of General Meetings - - - - - 304
Motions at General Meetings - - - - - 307
Votes at General Meetings - - - - - - 309
Proxies at General Meetings - - - - - - 315
Quorum - - - - - - - - - 316
XV. Acts OursipE THE PowERs oF THE COMPANY OR OF IT3

DIRECTORS - - - - - » » " « M1



XVI

XVII

XVIIIL.

XIX

NXI

Tue Accounts or A Company - -

MiscELLANEOUS MATTERS - -

XX. TaxatioN oF CORPORATIONS -

Dominton Companies

PART IL.—Continusd

SPECIAL AND EXTRAORDINARY RESOLUTIONS

Special Resolutions - - -
Extraordinary Resolutions - - -

Dividends - - - B

Reserve Fund - - -

Fxamination of Affairs by Inspectors -

ALTERATIONS OF CAPITAL -
1. Increase of Capital - - -

9

2. Reduetion of Capital - . .

3. Surrender and Forfeiture of Shares -
1. Consolidation of Share
and Conversion of Shares into Stock

5. Subdivision of Shares

Annual Returns of Capital and Members

Carrying on Business with Less
Number of Members

Penalties - - - -

than

Private Companies - -
Converting Private Busines

MENT - ® ®
Formation of Company
Changing of Name - - -
Commencement of Business -
Increase of Corporate Powers B
Prospectus - - -
Inerease of Capital, &e - -
Calls - - -
Borrowing Powers - - -
By-laws - - - -
Directors - - - .

Statements and Returns

B. C. Company MaNvAL

into Shares of Larger Amount

the Minimum

s into Companies -

Tueir Formamion aNp MANAGE-

Py T

387
388
300
390
391
392
392

394
395

396




1

i

W T M Dt A Ly

CoONTENTS vil

PART IIL

WINDING UP OF COMPANIES.

Page
INTRODUCTORY - - - - - - - - 3w
XXII. Winping Up By THE Court UNDER PROVINCIAL ACT - 400
When a Company may be Wound Up Compulsorily - 400
Compulsory Order where there is a Voluntary Winding
Up - - - - - - - - - 405
Who may Present a Petition to Wind Up - - - 407
Stay of Winding-up Proceedings - - - - - 410
Proceedings in the Winding Up - - - - - 410
First Meetings of Creditors and Contributories - 410
Other Meetings of Creditors and Contributories - 411
The Liquidator - - - - - - - - 412
Appointment of Liquidator - - - - - 412
Status of Liquidator - - - - - - 413
Duties and Powers of Liquidator - - - - 416
Accounts of Liquidator - - - - - - 419
Remuneration of Liquidator - - - - - 420
Resignation or Removal of Liquidator - - - 120
Release of Liquidator - - - - - - 421
Committee of Inspection - - - - - - 422
Effect of a Compulsory Winding Up - - - - 424
XXIII. WinpinG Up VOLUNTARILY UNDER PROVINCIAL AcT - 429
Effect of a Voluntary Winding Up - - - - 431
The Liquidator - - - - - - - - 433
Appointment and Removal of Liquidator - - 433
Powers of Voluntary Liquidator - - - - 437
Remuneration of Liquidator - - - - - 440
Accounts of Liquidator - - - - - - 410
Meetings during Winding Up - - - - - 441
Final Winding-up Meeting - - - - - - 442
XXIV. Winping Up uUNDER SUPERVISION OF THE COURT UNDER
ProviNciaL Acr - - - - - - - 445
XXV. Tur CoNpvcer oF THE LIQUIDATION - - - - 452
Proceedings Against a Company in Liquidation - - 452
Creditors - - - - - - - - - 456
Set-Off - - - - . . » . - 460
Undue or Fraudulent Preference - - - - 462




B. C. Comprany Manvan

PART IIL—Continued

XX\ Tue Coxpuver oF ThE LIQUIDATION—continucd
miributories and Calls

Settling List of Contributories

Calls in a Liquidation - - . -
Inspection of Books and Papers of Company
Examination of Directors and Other Persons

Public Examination - - -

Private Examination - -
Collecting the Assets - B - -
Proceedings Against Delinquent Directors, Promoters,

and Officers - - - -

Order of Application of Funds in Winding Up

1. The Costs of Liquidation - -

2. The Debts having a Priority in 1

3. The Ordinary Creditors - -

{. Distribution of the Balance -
Dividends on Debts in Winding Up -
Criminal Prosecutions -

Dissolution -
After Dissolution - -
Abortive and Defunct Companies

XXVI.  ReconNstrRUcTioN OF A COMPANY UNDER PROVINCIAL AcT
Compromises with Creditors Before or During Liqui-

dation - - - . - - - - -
Dissolution of the Old Company - - - - -

XXVIL Winpinag Up vnper DomiNion Act
1. Powers of the Liquidator
Contributories -
3. Distribution of Asset

PART 1V.

FORMS AND PRECEDENTS

Declaration of Compliance with Statutory Requirements
Declaration as to Commencement of Business -
List of Persons who hav: Consente | to be Directors
Consent to Act as Director - - - - -
Contract by Director to take Share Qualifications
Board Meeting Agenda Sheet - - - -




O
10
11
12

(CCONTENTS

PART IV

Continued

JRMS AND PRECEDENTS—conlinued Page
Minutes of Directors’ Meeting - - - - - 539
Notice of Situation of Registered Office - - - -
Notice of Change of Registered Office - B 541
Return of Allotments - B - - - - H42
Chairman’s Agenda Sheet at General Meeting 543
Notices of Meeting

1. Statutory Meeting - H44

2. Ordinary General Meeting - 544
Directors’ Report and Accounts - - - - H44
Minutes of Statutory General Meeting - h45
Minutes of Ordinary General Meeting - - 546
Notice of Extraordinary General M -eting (First Notiec 547
Notice of Extraordinary General Mecting (Second Notiec 547
Report to Statutory Meeting 548
Notice to Registrar of Increase of Share Capital - - 550

Extraordinary Resolutions - - . -

Special Resolutions

1. Notice of Extraordinary General Meeting to Wind Up

2. Notice of the Confirmatory Meeting
Notice of Liquidation to be Published in Gazette
Notice of Appointment of Liquidator -
\dverti
Notice of Inte

Voluntary Liquidation

ement for Creditors in Voluntary

List of Contributories
Voluntary Liquidation—Under Supervision Order
Liquidators’” Report to the Court

Notice of Final General Meeting - -

Return of Final Winding Up Meeting -

PART V.

I'he Companies Act, R. 8. B. C,, 1911, Chap. 39,

Winding U]
ntion to Settle List of Contributories

as Amended

by the Companies Aet Amendment Aet, 1912 - - 558
704

I'he Companies’ Aet Amendment Aet, 1913 -




B. C. Company MANvUAL

TABLE OF CASES CITED.

Page

A Company, 1804 108, 409
A. G. v. Toronto Reereation Club 401
A 1 Biseuit Co., Re, 1899 254
Aaron’s Reefs v. Twiss, 1806 89, 91, 93, 97, 98, 369
Abbott Mitchell, Re 522 |
Aberdeen Railway Co. ». Blaikie, 1870 240 |
Abrahams, 8., & Sons, 1902 211 |
Adair v. Old Bushmills Distillery, 1908 27, 346
Adam Eyton, 1887 ‘ 121
Adam v. Newbiggin, 1888 105
Adams v. Bank of Montreal 318 y
Addinell’s Case, 1866 126
Aerators, Limited ». Tollit, 1902 16
Agra and Masterman’s Bank, e, 1867 180
Agricultural Hotel Co., 1891 362
Alabama, New Orleans, Texas, &c., Railway Co., Re, 1801 203, 515
Alabaster’s Case, 1869 18, 56

Alexandior 0. Automatic Telephone Co., 1900. 125, 129, 136, 138, 243
Alexander v, Simpson, 1890

Alexander ». Sizer, 1860

Alexandra Palace Co., 1883

ey

Alex. Mitchell’s Case, 1879 57 :
Alison’s Case, 1874 56
Allan ». Hanson 519
Allen v. Gold Reefs of West Africa, 1900 28, 39, 161, 301, 313
Allison, Johnson & Foster, 1904 130, 440
Alloway ». Steere, 1883 160 3
Allsopp & Sons, 1903 , 362
Almada and Tirito Co., 1888 143, 145
Alman ». Oppert, 1901 101
Alma Spinning Co. 1881 262
Alpha Co., Re, 1903 199
Amalgamated Syndicates, Re, 1807 103
Ambrose Lake Tin Co., 1880 60

American Tyre Co

Ames’s Case, 1806

Amusements Syndicate, Re, 1900
Anderson’s Case, 1868

Anderson’s ¢ IR78

Anderson’s Case, 1881

Andrew v. Macklin, 1866 -

Andrews v. Gas Meter Co., 1897 22, 32

Andrews v. Mockford, 1896 !

Andrews »v. Ramsev, 1903 273

Anglesea Colliery Co., 1866 408, 467, 472

Anglo-American Lumber Co, ». MeLellan 127
‘olonial Syndicate, 1891 144
ontinental Corporation, 18908 172, 493

Anglo-Danubian Steam Navigation Co., 1875 184




TasrLe oF Cases CiTED

Anglo-Egyptian Steam Navigation Co., 1869

Anglo-French Exploration Co., 1902
Anglo-French Society, Ex parte Pelly, 1882
Anglo-Greek Steam Navigation Co., 1866 402,

Anglo-Moravian Co., Kz parte Watkin, 1876
Anglo-Oriental Carpet Co., 1903
Anglo-Romano Water Co., 1870

Appleton, French and Serafton, Limited, 1905
Arauco Co., Re, 1899

It v. Riche, 1875 18,
\shbury ». Watson, l\\f;

Ashurst v, Mason, 1875

\siatic Banking Corporation, Ex parle, 1868

Asphaltic Limestone Conerete Co. v. Glasgow Corporaticn, 1907
Association of Land Financiers, 1879

Astley ». New Tivoli, 1899

Athenaeum Life Assurance Society, 1859

Atlas Loan Co., Re

Attornev-General v. Anglc-Argentine Tramways Co., 1909
Attorney-General v. Davy (about 1745)
Attorney-General v. Great Fastorn Railway Co., 1880 18
Attorney-General v. Great Northern Railway Co., 1860
Attorney-General v. Loadon County Couneil, 19)1
Attorney-General v. Man hester Corporation, 1906
Attorney-General v, Mers y Railwa , 1907 .

A. G. v. Toronto Reereation Club

Attorney-General of Ireland ». Jameson, 1904

Atwool v. Merryweather, 1868

Auriferous Properties No. 1, 1808

Austin’s Case, 1871

Australian Auxiliary Steam Clipper Co. v. Mounsey, 1858 166,
Australian Estates Co., 1910

Automatic Machines, Limited, Re, 1902

Automatie Self-Cleansing Co. ». Cunningham, 1906. 239, 241, 260,

3adger and Neill's Case, 1869

Badman and Huvnlqln-l! Case, 1890

Baglan Hall Colliery Co., 1870 142
Bagot Pneumatic Tyre Co » Clipper Pneumatic Tyre Co., 1902
Bagshaw v Eastern Union Railway Co., 1849

Bahia and San Francisco Railway Co., 1868

Bailey, Ex parte, 1868
Bailey » Birkenhead Railway Co , 1850

Bailzy v British Equitable Assurance Co , 1004
Bailey » Finch, 1872

Bailey, v Johnson, 1872

Bain v An(leraon

360,

103,

24

256,

168,

246 7

X1

Page
104
367
488
104
113
113

Archer’s Case, 1892 74
Arkwright ». Newbold, 1881 90, 97, 08
Arnison v, Smith, 1889 91, 96, 97, 98,
Arnold, /{' £
Arnot’s Case 1887 145,
Arnot ». 1 mm! African Lands, 1901 &
Arnott, pa-t> Barnard, 1880

Artisans’ I nul uul\lmh'n'- Jorporation, 19014 348, 36
Ashbury Railway C y




B. C. Company Manvar

Bainbridge v Smith, 1880 251
Balaghat Gold Mining Co , 1901

Baldwin Iron Works ¢ Dominion Carbide Co

3alkis Consolidated Co ¢ Tomkinszon, 1893

Jank of Africa v Salisbury Gold Co | 1802

Bank of England ¢ Cutler, 1907

Bank of Hamilton » Johnston

Bank of London Lyrrell, 1862

Bank of South Australia » Abrahams, 1875

Bank of Syria, Re, 1900

Bank of Toronto ¢ Coburg Ry Co

dannat yne Direct Spanish Telegraph Co , 1887
Banner, Ex pa-te, Re Blythe, 1881

Barber, Re, 1852
Barber's Case, 187

Baring-Gould Sharpington Pick Syndicate, 1809

Barned’s Banking Co , Kz parte Contract Corporation, 1868
darnett, Ex pa-te, Re Deveze, 1874

Barnett v South London Tramways Co , 1886
Barney Stubbs, Limited, 1801

Barrett’s Case, 1865

Barrow Haematite Steel Clo | 1888

Barrow Haematite Steel Co. No. 2, 1900
Barrow-in-1'urness Land, &e., Co., Re 1880
Jarry v, Cresskey 1861

Bartiett Mayfair Property Co., 1808

Barton's Case, 1877

Jarton ». London and North Western Railway, 1800
Barton ». North Stafford<hire Railway Co., 1888
Bartram v. Lloyd, 1903

Barwick ». English Joint Stock Bank, 1867

Bass v. Clivley, 1829

Bateman ». Mid-Wales Railway Co., 1866

Jatten r. Wedgwood Coal Co., 1885
Battie's Case, 1870
Baxters, Limited, Re, 1808
Beatty ». Nealon
Beaudry ». Reid
Beaujolais Wine Co., 1868
Bechuanaland Exploration Co London Trading Bank, 1898
Beckwith, Ex parte, R+ New British Iron Co., 1808
Beeston Pneumatic Tyre Co., 1808
Bellerby v. Rowland and Marwood's Steamship Co., 1902, .55, 3t
Bell, Ex parte, 1813
Bennett ». Haveloek
Bennet's Case, 1867
Bennett's Case, 1854
Bennett's Case, 1802
Bentham Mills Spinning Co., 1879
Bentinck v, Fenn, 1888 67, 6%, 106,
Berlin Great Market Co., 1871
Bethell v. French Tubeless Tyre Co,, 1900
Betts & Co. ». Macnaghten 1910 245
Bickford ». Grand Junction Railway
Bidwell Brothers, Re, 1893,

Bath’s Case, 1878 15, 3

179,

, 308,




TasrLe or C

Biggerstaff ». Rowatt’s Wharf, 1806
Bills v. Smith, 1865

Birch v. Cropper, 1890

Bird ». Bird’s Patent Sewage Co,, 1874
Birmingham Banking Co., 1867

Birney ». Toronto Milk Company

\sEs Crren

Bisgood v. Henderson’s Transvaal Estates, Limited, 1908.502, 503, 505, 5

Bishop v. Balkis Consolidated Co., 1890
Bishop v. Church, 1748

Bishop & Sons, 1900

Bighop ». Smyrna and Cassaba Railway
Bissell Ariel Motors, 1910

Black & Co.'s Case, 1873

Black Homersham, 1879

Blackburn and Distriet Benefit Building Society
Blackburn Benefit Building Society Brooks, 1882

Blackpool Motor Car Co., 1901
Blakeley Ordnance Co., Re, 1868
Blakely Dent, 1867

Blaker r. Herts and Essex Waterworks
Bland’s Case, 1893

Bloomenthal, Ex parte, 1896
Bloomenthal . Ford, 1897

Bloomer Union Coal Co., 1873
Bloxam's Case, 1864

Bluck, Ex parte, 1887

Bluett ». Stucthbury’s, Limited, 1903
Bocek Gorrisen

Bodega Co., Re, 1904

Boehm r. Goodall, 1910

Boehm ». Goodall, 1911

Bolognesi's Case, 1870

Jolton ». Natal Land Co., 1892
Bombay Burmah Trading Co. ». Shroff

Bond Jarrow Haematite Steel Co., 1902
Boord ». African Consolidated Land and Trading Co.,

Booth ». Hutchinson, 1873

Booth v. New Afrikander Gold Mining Co.,

Booth ». Walkden Spinning Co., 1909
Borax Co., Re, 1899
Jorax Co., Re, 1901

Borland’s Trustee ». Steel Brothers & Co.,
Borough of Portsmouth, &c., Tramwayvs Co.,

Bosanquet v, St. John del Rey Co., 1897
Boschoek Co Fuke, 1906

Bottomley's Case, 1881

Bowes, Re, 1886

Bowling and Welby's Contract, 1805

Boyle ». Bettws Llantint Colliery Co., 1876

Bradford Navigation Co., 1870
Bradley ». Carritt, 1903 .

Brailey ». Rhodesia Consolidated, Limited, 1910

Brandao ». Barnett, 1846

Breay ». Royal British Nurses Association, 1897

Brett's Case and Morris’s Case, 1873
Brick and Stone Co., 1878



B. C. Comrany Manvarn

Bridgewater Navigation Co., 1891

Bridgport Old Brewery Co., 1867

Briggs, Ex parte, 1866

Briggs v. Hoddinott, 1898

Brighton Arcade Co, v. Dowling, 1868

Brighton Brewery Co., Hunt's Case, 1868

Brinsley ». Lynton Hotel, 1895

Bristol United Breweries v. Abbot, 1908

British and American Trustee Corporation ». Couper, 1894

206, 208
356, 359, 360, 366, 367
138, 262
176, 5

British Asbestos Co. v. Boyd, 1903
British Building Stone Co., 1908
B.C. Tie & Timber Co. (No. 1
British Farmers Co., 1878

British Guardian Co., 1880

British Linen Co. v. South American Co., 1894 112
British Mutual Banking Co. v. Charnwood Forest Railway Co., 1886

British Nation Life Assurance Association, 1878

British Oil and Cannel Co., 1866 |
British Power Traction and Lighting Co., 1906 195, 196
British Power Traction and Lighting Co., No. 3, 1910 197
British Seamless Paper Box Co., 1881 65, 69, 482, 484

British South Africa Co. v. De Beers Mines, 1910

British Vacuum Cleaner Co. v. New Vacuum Cleaner Co., 1907

Briton Medical College

Briton Med , &e., ciation v. Jones, 1889

Brooke v. Bank of Upper Canada

Brookes ». Hansen, 1906

Brooks v. Blackburn Benefit Building Society, 1885

Brotherhood’s Case, 1862

Brown and Gregory, Limited, 1904

Brown and Greg Re, 1904

Brown and Tylden'’s Case, 1874

Brown, Bayley's Steel Works, 1905

Brown, Ez parte, West of England Bank, 1879

Brown’s Case, 1874

Brown ». Howland

Brownes ». La Trinidad, 1888 37,
E Bruner ». Moore, 1604

Brunton ». Electrical Engineering Corporation, 1892

Bryan ¢, Metropolitan Saloon Omnibus Co., 1858
Bryant », Quebee Bank, 1893
Buckley's Case, 1899
Bulawayo Market and Offices Co., 1907
Burdett-Coutts ». Hannan's True Blue Gold Mine, 1899
Burgess Case, 1880 03, 244, 471
Burland ». Earle, 1902 261, 313, 347, 349, 350, 481, 483
Burrows ». Matabele Gold Reefs and Estates Co., 1901 110
Burt ». Bull, 1895 .
Burton ». Bevan, 1908
Bury ». Famatina Corporation, 1910 $
Butcher ». Stead, 1875. . .. 464
Butler ». Northern Territories Mines of Australia, 1907 320, 404
Butterfill, Ez parte, Re Dingle, 1811, s
Bwlch-y-Plwm Lead Mining Co., 1868. ... Wl e SN e 404

521




TasrLe or Cases Crrep XV

Page
Cackett v. Keswick, 1902. .......... ety ‘e IR
(-n philly Colliery Co., 1875.................. ... 446
Jairney o, Bogk, 1908. .. .....c00000 00000 ; v i+ 005 2\1,-!')1
( ama, Kz parte, 1874. .. .. co.. 45
(‘;nnl)rluu Mmmg (fo., 1882
Cambrian Peat Co., 1874 .
( amina Nitrate Ce (A\l' 1900 . .. . ek
Campbell v. Australian Mutual Provident Soc nl\ (Privy Couneil),
1909 . S ¥ 261, 300, ¢
( ampbell’s Case, 1874.... .. ‘ coe. 320, 8
Campbell’s Case, 1877 Vit
Canada Permanent v. B.C. Permanent
Canada Tin Plate Co., Re :
Canadian Pacific Railway Co. v. Ottawa Fire Ins. Co ‘ y
Canning Jarrah Timber Co., 1900 X 512, 5
Cannon, Ez parte, 1885. . .. . 252, 254, 25
Canwell, Ex parte, 1866. . . i A .
(':\|)<- Breton Co., 1884 —1885 67, 68,
O qm.\l Fire Insurance Association, Re, 1882 &
Capper's Case, 1868, . Y .
‘aratal l\(-\\) Mines, 1902 : 312, 406,
aridad Copper Mining Co. v. Swallow, 1902, . o
Carling's Case, 1876, . . % 248, 250, 271,
Carmichael’s Case, 1896 o
Carnelly, Ex parte, Lancashire \pmulm.( 0., 1887..
Carriage Co-operative Supply Association, Ez parte Clemence,
Carriage Co-operative Supply Association, 1884
Carshalton Park Estate, Limited, 1908
Carter’s Case, 1886 . ..
Carter v. White, 1884
Castell and Brown, Re, 1898
Cawley & Co., 1889. .
Central de Kas \p Gold Mines, 1899 .
Central Bank ». Ingg :
Central Railway Co. of Venezuela v, l\ls(‘h 1867.... : P
Chapleo ». Brunswick Building Soc iety, 1881, .. ...37, 168, 326
Chapman's Case, 1866. s e
Chapman v, Shepherd, 1867.
Chapinan v, Smethurst, 1909. .
Charlebois v. Delap . .
Charterland Goldfields, 1909 -
Chavasse, Ex parte, 186
( hlllm}zlun Iron Co., 1886 .
China Steamship (7(1., 1869. .
Chinnock’s Case, 1860
Christie v, Taunton & Co., 1893. .
Christopher ». Noxon .
Circle Restaurant Co. v, [mwr\, 1880
Clitizens », Parsons. . .
City and County Bank, 1875.. ;
City and County Investment, C 0., Rt 1880
City of G lhg.n\ Bank v. ’\Lukmnnn 1882. .
Civil Service and General Stores, 1884, .
Civil Service and General Stores, 1888, ... ..
Clark, Ez parte, 1869
Clarke v. Union Fire Ins. Co. Gaston's Case. ..




{
1
Vi B. C. Comrany MaNuvAl 1
Pag i
( Dickson, 1858 105 ]
( < Imperial Gas Co., 1833 61, 262
Clay & Sons, Re, 1806 162 ‘
Clayton Engineering Co., 1904 200 j
Cleve Financial Corporation, 1874 282, 54, 510
Clineh Financial Corporation, 1869 260, 504
Clinton Thresher Co., 12 146
Clough ». London and North Western Railway, 1872 02
Coalport China Co., 1895 155 ‘j
( ters, Limited, 1911 147 |
Cohen r. Kusehke, 1000 272 |
Collie’s Claim, 1871
Collin Birmingl ri 1800 2
Colman | 1 ( Rail Cl IN16
( nial B I INN7
( 1 Build Queb 3 |
Colonial Ty Co 1880 169, 173, 179, 109 ]
Coltin ( 319 ’
Columl 1 ing ( Limited, 1910 206
Compagnie de Mayville, La, o, Whitley, 1896 244 ]
Components Tube Co, v. Naylor, 1900 91 |
Conant v, Mail 242 }
Coneessions ‘1'r e, 1806 146, 164 |
Consolidated South Rand Mines. 1909 109, 446, 508 |
Contract Corporation, 1867 170 ]
Con Corporation, Re, 1868 61, 426 |
Coo ( 1859 119 |
Coolgardie Con | 1 Gol In 1807 104
Cooper. ( per & Johnson, 1902 |
( | Ginfling 1802
Cooy | 1741
( ( O 1 K3
Cordo |
( N ( e, 1847 |
( 1 1569
Cornl enture Clorporation, 1904 ‘
] : |
Co tiea Railway Co Forwood, 1900 1901 1
g ]
( elgn Ageney Corporation, 1892
( 1870
( Rudry Mer r Co.,, 1805
(
(
Co 1880
Coxmor Peravian Corporation, 1908
Craig’s Claim. 1895
Cramp Steel Co
Cr Case, 1860
Cr Re, 1889
Credit Assurance and Guarantee Corporation, Re, 1002
Credit Co. ». Webster, 1885 177
Crenver &e, Co,, Re, Ex parte Wilson, 1873 185
Cr Dallas 300
Creyvke's Case, 1870 169

Crichton's Oil Co., 1901—1902 347, 351, 404, 495




Tasre or Cases Ui1ED xvii

Page
rouch ¢, Credit Foneier, 1873 180
‘rown Bank, Re, 1800 : 103
rvstal Reef Gold Mining Co., 1892 108
: ene o, London and Suburban Building Soc |||\ 1800 200, 319
wmnmin Metealfe's London Hydro, 1895 : 199
nard Steamship Co., 1908 208, 209, -
urrie r. Consolidated 'Kent Collieries, 1906
urtis's Case, 1868 19, 15:
vele \l\tu’~ Co-operative Society Co. v, Sims, 1903 138, 450
lists' Touring Club r. Hopkinson, 1910 B¥

Daimler Motor Co. ¢. London Daimler Co., 1007
Dale & Plant, Re, 1890
Dalto |’\IH |.-<‘\‘ ) Dalton, 1892
I)mr Morteage Insurance Corporation, 1804
D' Arey Iw w Hill Railway Co., 1867
Darley, Ke, Ee parte Brongham, 1911
Williamson, 1898
dritannic Merthyr Coal Co., 1909
m . Grang
London and Provineial Co., 1878
R. Bolton & Co., 1804
CGias Light and Coke Co., 1909
‘nse, 1871
‘ase, 1868
African Consolidated Co., 1898
Pass’s Case, 1859
tuvign e, 1877
Deerhurst, Re, Ex parte Seaton, 1891
Deffell v, White, 1867
Defries, N, & e 0., 1903
De Laval Separator Co. o, Walworth
Delhi Bank's ( INTI
nham & Co., 1883
nham & Co., 1884
nt ». London Tramways Co., 1881
nt's Case, 1873
nver Hotel Co., Re, 1893
by Canal Co. v, Wilmot, 1803
Try Peck, 1889 05, 96
welopment Co. of Central and West Afriea, 1902 365
verges v. Sandeman, 1902 171
evonshire Silkstone Coal Co., 1878 120, 421
mond Fuel Co., 1879 2, 403, 408
Dicido Pier Co.’s Case, 1801 20, 366
Dickinson ». Dodds, 1876 127
Dimson Estate Fire-clay Co., 1874 153
Discovercrs’ Finanee Corporation, 1910 153, 154
Dixon's ease, 1870 366
Dixon ». Kennaway, 1900 ‘ 150, 150
Dominion Sal r. A. G 391
Dominion of Canada Co., Re, 1886 203
Dominion of Canada Invest, Synd 377
Dominion of Canada Plumbago Co., 1884, .. : . 490
Donald », Suckling, 1870............ ; 0 . 1




Xviil

Donley ». Holmwood
Dore Gallery, 1801

Dover Coal Field Extension Co., 1008

Dovey v. Cory, 1901 268, 338, 341, :
Downes v. Ship, 1863

Drifficld Gas Light Co., 1808

Drinegbier ». Wood, 1899

Driver v, Broad, 1803

Drogheda Steam Packet Co., 1903

Dronfield Silkstone Co., Re, 1881

Dublin and Wicklow Railway Co Black, 1852
Dublin North City Milling Co., 1900
Drummond’s ( 1869

Dugel Tower Galvanizing Co., 1901

Duff’s Executors’ Case, 1886

Duke Andrews, 1843

Dunlop Pneumatie Tyre Co. (unre ported

Dunlop Pneamatie Tyre Co. ¢ Dunlop Motor Co., 1907

Dunlop Truffault Cyele Co., 1897

Dunn English, 1874

Dunstan Imperial Gas Co., 1832

Dunster’'s Case, 1804

Dutton ». Marsh, 1871

Dynevor Collieries, 1878

Dyster, Ex parte, 1815

Eaglesfield v. Londonderry, 1877

Earle’s Shipbuilding Co., 1901

Farle Burland

Fast v. Bennett Bros., 1911

Eastern and Australian Steamship Co., 1803

Eastern Investment Co., 1905

Eaton & Co., Re, 1807

Ebbett’s Case, 1870

Eberle’s Hotels and Restaurant Co Jonas, 1887

Eddystone Marine Insurance Co., 1893

Fddystone Marine Insurance Co. No. 2, 1804

Fdelstein v. Schuler & Co., 1902

Eden v, Ridsdale’s Railway Lamp Co., 1880

Edgington ». Fitzmaurice, 1885

Edmunds ». Foster, 1875

Fdward Nelson & Co. ». Faber, 1903

Edwards v. Standard Rolling Stock Syndicate, 1893
J. Wragge, Re, 1807

Electromobile Clo British Eleetromobile Co., 1907-8

Eley v. Positive Assurance Co., 1876 37,

Elias r. Continental Oxygen Co., 1807

Ellis . Wilmot, 1874

Ellis . Norwich Broom Co

Emma Silver Mining Co. 1
Fmma Silver Mining Co. 1
Emmerson’s Case, 1866
Empire Mining Co., Re
Empress Engineering Co.,

Lew

1890
1881,

B. C. Comprany MANUAL

Grant, 1879

18, 1879

Engel v. South Metropolitan Brewing Co., 1892

206, 494
100, 267

183, 189
348

55, 495
1)

159

14, 142
176, 191
119, 130
126

110, 499

162
10, 50, 51
160
112, 143
146
179
248, 483




Tasre or Cases Cirep Xix

Page
Englefield Colliery Co., 1878 ; 182
English and Colonial Produce Co., 1906 281
English and Scottish Marine Insurance Co., 1870 138, 450
English and Scottish Trust ». Brunton, 1802. .. . 176
English Joint Stock Bank, 1867 . \77
English, \mllhh and Australian Bank, I(: 1803 316
Erchholtz v. J. Defries & Sons, 1909 200
Erlanger v, New Sombrero lhmph e Co., 1879
65, 66, 67, 68, 105, 243, 269, 481, 487

Frnest ». Loma Gold Mines, 1807 310
Ernest ». Nicholls, 1878 37, 263, 326
Esealera Silver Co., 1908 191
Esparto Trading Co., 1879 368, 469
Espuela Land and Cattle Co., 1900 330, 365
Espuela Land and Cattle Co., No. 2, 1909 27, 494, 495
Eupion Fuel and Gas Co., 1875 196

vans's Case, 1867 H

vans v. Chapman, 1902

vans v. Coventry, 1857

vans . Smallcombe, 1868

vans v. Rival Granite Quarries, 1910

wart Carriage Co

xchange Trust, Limited, Re Larkworthy’s Case, 1903 369, Ih‘i
Ioxhall Coal Mining Co., 1864 154

Farmer v. Goy & Co., 1900 00, 201, 461
Farmers Loan Co 166
Farmers Bank ». Sunstrum 258, 262
Faure Eleetrie Accumulator Co., 1889 56, 239, 481
Fee v, Turner 397
I‘It\llnll y & Co. ». Hadley, 1897 143
Fell v, South 61
Felton's Execufors’ Case, 1866 |\T
Fenwick, Stobart & Co., 1902 263,
Ferguson ». Wilson, 1867

Ferrao's Case, 1874

Finance and Issue, Limited ». Canadian Produce Co., 1905

Financial Corporation’s Claim, 1868

Fine Cotton Spinners’ Association ». Harwood, Cash & Co., 1907

Finlay ». Mexican Investment Co., 1897

Firbank’s Executors v. Humphreys, 1887

Fischer v. Borland

Fisher ». Black and White Publishing Co., 1901 321, 347,
Fisher v. Ind, Coope & Co., 1909

Fitzgerald v. Persse, Limited, 1908 188
Fitzroy Bessemer Co., 1885 . .. 68
Flack’s Case, 1894 . . 413
Fleetwood Estate Co., Re, 1897 g 36
Fletcher, Iu, x parle "Suffolk, 1892 164
Fliteroft's Case, 1882 325, 328, 462, 484, 486, 488
Floating l)m l\ Co. of St. Thomas, 1895. .. 362
Florence Land Co., 1879. . . . P .
Foley v. Barber vy 263
Follit ». Eddystone Granite Quarries, 1892, ....203, 515
Forbes and Judd'’s Case, 1870 2, 143, 246




B. C. Company MANUAT

Ford, Ex parte, 1885

Forest of Dean Coal Co., 1879 240
Forre Manchester Railway Co., 18¢

Forster Nixon's Navigation Co., 1907

Fos Harbottle, 1843 250
Fost Coles and M. B. Foster & Sons, 1906 27
Foster w Trinidad 1 Asphalt Co., 1901

Fountaine Carmarthen Railway Co., 1868 7
Fowler ». Broad’s Patent Ni Lights Co., 180

Fox, / INT1 10

I Martin, 189

1 Bultfor n Mining (' i1

I'ran Clan | G
Frankenburg ». ( I ( ( 1
| ( 1

I r's Case, 1 143
Iy D.&D. I, | 1003

Ir Whall |

Iy (

Freeman G Publ ( 150

Froit & \ ble Growe |

| o1 | t, 1902 15
Fuel I'vil

Gadd », He IS8Tt

( | ~ |

Garden Gu | 1 Q \ ( Vel |

Ceardy ( 1 Pul 1z (

Gardner . 1 Chathm | D I (

t) 3 ( |

O '

( 1 )

( [ R -

Gas | Ty ' ( I |

Gatlin 1 00

Giedd nwor Ry. (

(8T 190

(8T} ral 1 1 ( N1 1891 It

( I ( \tkinson, 1900

( 1 Compan r the Promoti L ( 1871

Gieneral Phosphate Cory \ 1 1S 10),
General South Am 1 INT 5
( U Trust Co., Re, I8 45
(: \ ¢ n & ( / 1 ) 2 5 (37 "
Gy Routlec & Sons, | |

G Whitechur Limit ( 190

German Date Coffee ( 18 I
Gerson ». Simy 1003

Gibbs v, Guild, 1882

Giblin 2. MeMullen, 1869

Gibson ». Barton, 1875 72 |
Gilber ( 1870

Gill Arizona Copper ( 1901

Gill’'s Case, 1879

Gilman ». Gulcher Electrie Light and P ( 1886




TasrLe or Cases CiTED xXi

Page
Glasdir Copper Mines, 1904 501
dir Copper Mines, Limited, 1906 195, 196
Glasgow Pavilion ¢, Motherwell, 1904 122
Glossop ». Glossop, 1907 257
Gluckstein . Barnes, 1900, . .64, 66, 68, 69, 92, 98, 106, 243, 480, 481, 482
Godwin v, Francis, 1870 326
Gold Co., Re, 1879 108, 475
Gooch's Case, 1872 19, 50
Goodwin v, Roberts, 1876 180, 461
Gott v, Gott
Government of Newfoundland ». Newfoundland Railway Co., 1888..
Government Stock Investment Co. v, Manila Railway, 1897
Gover's Case, 1876
(nl.unuphnlu "and Typewriter, Limited, ». Stanley, 1908
Grant . Gold Exploration Syndicate, 1900
Grant 2. United |\ll| gdom Switehback Railway, 1889
Giray v. Lewis, 187!
Gireat Eastern R nl\\ wy Co. v, Turner, 1873
Great Fingall Co., 1906
Great Luxembourg Railway Co., ». Magnay 1858
Great Northern Salt Co., 1890
Great North-West Railway ». Charlebois, 1899
Gireat Ship Co., Parry's Case, 1864
Greenwell v, Porter, 1902
Greenwood & Co., Re, 1900
Greenwood v, Algeciras Railway, 1804
Greenwood ». Leathershod Wheel Co., 1900
Girifliths ¢, Paget, 1877
Grigsell's Case, 1866
Groves v, Lord Wimborne, 1808
Grundy v. Briggs, 1910
Guelph Linseed Oil Co
Guy 2. Waterlow Brothers, 1908
Guinness v, L mul Corporation of Ircland, 1583
(.nmnl‘- s, 1868
Gwelo Matabe ]| land Exploration Co., 1901

Hadleigh Castle Gold Mines, 1900

Haggert Manuf. Co

Halifax Joint Stock Bank ». British Power Traction Co. No. 2, 1907.. 195
Halifax Sugar Co., 1800 258
Hall, W. J., & Co., 1909 105
Hall's Case, 1870 31, 366, 368
Hallett, Re, Ex parte National Insurance Corporation, 1804 156
Hallowes ». Fernie, 1867

Hambro v. Burnand, 1904

Hamilton & Port Dover Ry. Co. ». Gore Bank, 1873

Hamilton », Grant

Hamilton's Windsor Ironworks, 1879

Hamilton ». Vaughan Sherrin Co., 1894

Hampshire Land Co., 1894

Hampshire Land Co., 1896. ..

Hampton ». Price’s Patent Candle Co., 1876 .
Hand ». Blow, 1901 196
Harben ». Phillips, 1883 257, 260, 315, 316, 430




B. C. Company MaNUAL

Harding, Ex parte, 1868

Hardy ¢, Pickerel River Co

Hare's Case, 1869

Hargreaves, Joseph, Limited, Re, 1900
Harpur's Cyele Fittings Co., 1900
Harris’s Case, 187
Harris ». Sumnor
Harris, Re, 1809
Harris, Re, Ex parte Trustee, 1907

Harrison », Mexican Railway Co., 1875 32
Harrogate Estates, Re, 1903 202, 209
Hart Clarke, 1858 366
Hart ». Frontino Co., 1870 132, 159
Hart's Case, 186% 51
Hartley's Case, 1875 144
Hatcher, Ex parte, 1879 171
Haven Gold Mining Co., 1882 310, 402, 404, 477

wwke Eastern Counties Railway, 1855 318
Hay's Case, 1875 74, 248, 481
Haveraft Gold Reduetion Co., 1900 259, 301, 406, 430
Heiron's Case, 1880

Hemp, Yarn and Cordage Co., Re, 1806 unreported
Henderson », Bank of Australasia, 1889
Henderson v. Bank of Australasia, 1890
Henley & Son, 1878

Henry Bentley & Co., Re, 1803
Henry v, Great Northern Railway, 1857 27,3
Henthorn o, Fraser, 1802
Hereynia Copper Co., Re, 1804
Hereford and South Wales Wagon Co., 1876
Herman ¢, Wilson
Hermann ». Hodges, 1873
Herp Lechenstein & Co., 1907
iy Central Railway, 1910
Mfg. Co., Re, Sloan’s Case
er & Co,, Re, 1881
ghway Advertising Co Ellis
Kitson's Empire Lighting Co., 1910
Case, 1865
wnd Spinning Co., 1896
Dexter, 1902 109,
e, 1869 {
x parte, Re Bird, 1883 1

Buenos Ayres Grand National Tramways, 1906
Hindley's Case, 1806

Hiram Maxim Lamp Co., 1903

Hirsche v, Sims, 1804

Hirst 2. West Riding Union Banking Co., 1901

Hirth, Re, 1899

Hoare & Co.. Re, 1904

Hoare & Co., Re, No. 2, 1910

Hodgkin, Ex parte, Re Softley, 1875

Hodgson r. Aceles, 1902

Hoffmann ». A. Boynton, Limited, 1910

Home Assurance Association, 1871

Homer Gold Mines, 1888




Tasre or Cases CiTeD

Hoole r. Great Western Railway Co., 1868

Hoole v. Speak, 1904

Hooper v. Herts, 1906

Hooper v. Kerr Stuart & Co., 1900

Hop and Malt Exchange Co., 1866

Hope v. International Financial Society, 1887

Hopper ». Hactor

Horbury Bridge Coal Co., 1879

Horn ¢. Faulder & Co,, 1908

Horsey's Claim, 1868

Horséy Estate, Limited, v. Steiger, 1399

Ho Tung ». Man On Insurance Co., 1902

Houldsworth v. Evans, 1868

Houldsworth ». City of Glasgow Bank, 1880

Houldsworth v. Yorkshire W eclcen bars” Association, 1903

Household Fire Insurance Co. ¢, Grant, 1879

House Investment Co., 1880

Hovenden ». Millhoff, 1900

Hovey ». Whiting

Howard's Case, 1866

Howard v. Dollman, 1863

Howard ». Patent Ivory Co., 1888 , 169,
Howard v. Sadler, 1893

Howbeach Coal Co. r. Teague, 1860 261,
Hubback ». Helms, 1887

Hughes Hallett ». Indian Mammoth Mines, 1883

Hume ». Drachenfels Banket Gold Mining Syndicate, 160,
Hunt's Case, Brighton Brewery Co., 1868

Hussey o, Horne Payne, 1878

Huteheson v. Eaton, 1884

Hutton ». Searborough Cliff Hotel Co., 1865

Hutton v. West Cork Railway, 1883 252, 324,
Hyam's Case, 1860

Hfracombe Railway Co. v. Nash
Hlingworth ». Houldsworth, 1904
Iimperial Continental Water Corporation, 1886
Imperial Hydropathic Hotel Co. v. Hampson, 1853
Imperial Land Co., Re, 1871
Imperial Land Co. of Marseilles, 1870
Imperial Mereantile Credit Association ». Coleman, 1871
Imperial Me ntile Credrt Association ». Coleman, 1873
Imperial Mercantile Credit Co., 1868
Ince Hall Rolling Mills Co. ». Douglas Forge Co., 1882
Indian Zoedone Co., 1884
Inman ». Ackroyd, 1901
Innes & Co., Re, 1903 69, 143, 482,
International Securities Corporation, 1908
Ireland ». Hart, 1902
[ron Clay Brick nufacturing Co., Re Turner's Case
Irvine v. Union Bank of Australia, 1877 37, 168, 242, 263, 3
Isaacs, Ex parte, 1892
of Wight Ferry Co., 1864
Isle of Wight Railway v. Tahourdin, 1883
Issue Co., Re, Hutchinson's Case, 1895

184
4"

251
316
179
125
321
181
126
15
5256
132
152




B. C. Compraxy Manuvar

T
Jacel IKipping, 1882 160
Jackson . Bassford, Limited, 1906 163
Jackson ¢, Rainford Coal Co,, 1896 166, 169
Jackson ». Turquand, 1869
Jamaiea Railway Co Administrator-General of Jamaica, 1803
| Buena Ventura Syndicate, 1806 28, 39, 161,
o Colmer, Limited, Re, 1807
J | DR IS73 243
J (Case, IST
J h Colonial Trust, 1908
Johannesburg Hotel Co., 1801
Jol nead & Son I'hon Edward Brinsmead & Sons, 1806
lo & Son Commissioners of 1 d Revenue, 1894 ]
Je v Building Co Bar 1891 247
lo Nons, 1900 150
Jo 1880 107
Jol m . Lyttl Iron Agend 368
Jol ne R 1 Spratt’s Pa 169
Jo 1 Foreign Pat ( 182
Joint St Discount ( ( 156
Joint Stock Discount ( Brown, 1869 266
Jone ( IN71 142
Jones & Peppercorne, 1859 170
e h Vancouver 1 | Co., 1910 369
| wa Rubber Co,, 1910 04, 369
| | Rubber Co., 1911 89
J Stubbs, Limited 1801 12
Jul Sites N licate / 1809 107
Iarl ( S8, 80, 90, 94, 97
Kaslo 8 orporation, 1910 108
Kave ( \ 1808 69, 267, 308, 324, 504
Keatin ring nsolidated Mines, 1002 108, 109
IKelly Munster and Leinster Banl 133, 158
ICelly Eleetrical Construetion Co 306
Ielner Jaxter, 1867 71
INent Coalfields Syndicate, 1898 5, 473
Ient Collieries, Re, 1907 203
Kent County Gas Co., 1907 90
Kepitigalla Rubber Estat National Bank of India, 1909 279
Kevan, Er Re Crawford, 1874 164
Keynsham Co., 1863 152
Key, W., & Son, 1902 2, 132
Kibble, / Re Onslow, 1879 159
tegistrar of Companie 14
Mellor v, South Australian Land Co., 1907 162
we, IN72 50
y Collieries and Moore's Contraet, 1907 324
e, 1871 152, 468
Kingston Cotton Mill Co. No, 1, 1806 174
Kingston Cotton Mill Co. No. 2, 1806 280, 338, 480, 485, 486
Kintrea, Kz parte, 1870 56, 153
Kipling ». Todd, 1878 366
1906 100

Scott, 1891 114, 415



‘ases CrTED XX\

I nay Bi mg ( e
i i Metal Co., 1500 101, 403
Kun S r Spring Co 243
La Compagnie de Mayville 2. Whitley, 1896 258, 260
Ladd's (¢ Fairburn Engine 370, 432, 472
Lal Dre \ssociation 309
‘ | Miieliisos 08, 106, 273, 481
I Il Mining Co. v, B 67, 68, 481
| rate Ce Lag
@ 267, 269, 451, 482, 485
I \ o Sohroed 1901 3N
I Bo Hon wer, 1901 163
I View Extended Gold Mine, 1900 07
paka ¥ 8 519, 521
I | bas Rubber Co., 1908 89, 94, 369
! -

wichemin, 1897
nwich Ferry Co., 1805

illar, Laughland & Co., 1904 244

M

« Case, 1870

Abercorris Slate and Sfab 1887

( Abercorris Slate Co., 188
iberator Permanent Benefit Building Society, Re, 1894 283, 487
eensed Victuallers' Association, Re, 1889 107, 111
igoniel Spinning Co., 1900 157
lly (Charles H.) Co. ». Johnston 230
;indsay Potrolenm », I'ardee 391
lsay Lpericu Steel & Wire Co 143
- 265

Melrosc, 1857

andus ¢




B. C. Company MaxvaL

Lisbon Steam Tramway, 1876
Lisle v. Reeve, 1902
Lister & Co. ». Stubbs, 1890
Lister v. H. Lister & Sons, 1803
Liverpool Civil Service Association, 1874
Livingston's Case
Livingston v. Temperance Colonization Society
Lloyd ». Lloyd & Co., 1877
Lock ». Queensland Investment and Mortgage Co., 1806
sondon and Australian Agency Corporation, 1873
sondon and Caledonian Marine Insurance Co., 1870
sondon and County Coal Co., 1867
sondon and Devon Biscuit Co., 1871
sondon and General Bank, 1895 287, 201, 338, 474,
ondon and Globe Finance Corporation, 1902
sndon and Globe Finanee Corporation, 1903
mdon and Mashonaland Co New Mashonaland Co., 1891
ondon and Mediterranean Banking Co., 1867
sondon and Mercantile Discount Co., 1866
sondon and New York Investment Co., 1805
ondon and Northern Bank, 1900
sondon and Northern Bank, Re, 1901 .
sondon and North Western Railway Co, v, Price, 1883
mdon and Provineial Coal Co., 1877
sondon and Provineial Starch Co., 1869
sondon and Southern Counties Land Co., 1886
mdon and Staffordshire Co,, 1883
sondon Chartered Bank of Australia, 1803
ondon Chartered Bank ». White, 1879
ondon Coal ( 7
sondon Cotton Co., 1866
mdon Eleetrobus Co., 1906
ondon Finaneial Association v, Kelk, 1884
sondon Founders' Association v, Clarke, 1838
mdon General Investment Trust ». Russian Petroleum Co., 1907
sondon Metallurgical Co., 1805
sondon Metallurgical Co., 1897
sondon Pressed Hinge Co., 1905
sondon Speaker Printing Co
sondon Trust Co. ». Mackenzie, 1893
ong ¢, Guelph Lumber Co
Jongman Jath Electrie Tramways, 1905
ondsale Vale Ironstone Co., 1868
ooker v. Wrigley, 1880
ord Elphinstone, Ex parte, 1870
sord Elphinstong Monkland Iron and Coal Co., 1886
sord Inchiquin’s Case, 1891
sord Lurgan's Case, 1902
Lowenfeld, Ex parte, 1894
Lubbock ». British Bank of South America, 1892
Lucas v. Fitzgerald, 1905 3 264, 266, 3
Lumsden's Case, 1868 19, !
Lundy Granite Co., Re, Ex parte Heaven, 1871 55, 456
Lundy Granite Co., Re, 1872 I 252, 253
Lydney and Wigpool Co. v. Bird, 1886 64, 65, 70, 105
Lynde v. Anglo-Italian Hemp Co., 1896 89




Tanre or Cases CiTep

Lyster's Case, 1867

MacDonald, Sons & Co., Re, 1894
Macdonald v, Drake
Macdonald ». Upper Canada Mining Co
MacDougall v. Gardiner No. 1, 1875
\lueDougall v. Gardiner, 1876
M Claim, 1900
wkley's Case, 1876
Tait, 1906
Poorman Gold Mines, 1897
lame Tussaud & Sons r. Tussaud, 1890
lden v, Cox
honey ». East Holyford Mining Co., 1874
itland’s Case
18 0. Perey Ibbotson & Co., 1891
illeson ». National Insurance Co., 1804
inchester Ship Canal Co. v. Manchester Racecourse Co,, 1901
nes Tailoring Co
ngles v. Dixon, 1868
MVH.* (VI\*", l\l'T
wnners 2. St. David's Gold Mines, 1904
mnesmann Tube Co., 1901
iple Leaf Dairy
wrine Investment Co., 1866
wine Investment Co., 1873
wino's Case, 1867
rkham and Darter’s Case, 1899
wmara Foundry Co. ». Jackson
wmor, Limited, v, Alexander, 1908
wquis of Bute's Case, 1892
Marseilles Extension Railway Co., 1872
Marsh ». Huron College
Marshall ». Glamorgan Iron and Coal Co., 1868
\larshall v. South Staffordshire Tramways Co., 1805
Martin ¢, Gibson
Marzetti's Case, 1880
Mason ». Motor Traction Co., 1905
Masonie Assurance Co., 1886
\lassey, Re, 1870
Massey and Giffin's Case, 1907
Master's Case, 1872
Maude, Ex parte, 1871
McArthur, Limited, ». Gulf Line, 1909
MeCallum v, Sun Savings & Loan Co
MeConnel ». Wright, 1903
MeConnell’s Case, 1901
McCracken v. Melntyre ...
MeDougall v, Jersey Hotel Co., 1864
MeDowall’'s Case, 1886
MeEwen v, London and Bombay Bank, 1866
Mellquham ». Taylor, 1895
MeKain ». Canadian Birkbeck Co
MeKay's Case, 1876
McKenzie, Ex parte, Re Bent, 1873

-




B, (. Company Maxuvar

MeKeown v, Boudard Peveril Gear Co., 1806 91
MeKinnon v, Armstrong, 1877 160
MeMahon oo N v Kent Iron Works Co., 1891 193
MeMillan ». Le Roi Mining Co,, 1906 11
MeNeil's Case 125
Mears ». Western of Canada Pulp and Paper Co., 1005 108, 116, 122
M 10 3

ther Measures, 1910 N

{
Co., Re, 184 104, 4 H

Mercantile Inve
Mereantile Marin

Mercantile Investment Co. ¢. International Co. of Mexico, 189 03 J
|

Mereantile Mutual 1 \ e, 1854 ) )
\ its Ban 242 ]
M | Fire Ofh 18049 IS1 |
Merchants of the Staple ¢, Bar England, 1888 61, 203, 300 |
A\ Steel 1 Tron ( Navl | 1 & 1851 126, 427
Metealfe's ( o, 1880 182, 183
Metropolitan Bank Heiron, 1880 209, 274, 488
Metropolitan Banl Jon IN76 L350
Metropolitan Bank of England I\ Vivian & Co., 1900, .174, 179
Metropolitan Coal Consun \ ( 1805, .. 107, 111
Metropolitan Fire Insurance ( W ( 1900 17
Rail W 1 ( NGT 10
I 0

Midland Counties Distriet Bank \ ood, 1905
Midland Railway Carriage Co., 1907
Migotti's Ca 1867

Milburn r. Chaffers Extended, 1899 ;
Miller's ('a INT6 210, 250
Mill Northern Railway of Buenos A 1870 343
Mills, Re, F rte Off Rec r, 1888 16
Milne Ontario Marble Quary Ltd
Milward ». Avill, 1897 101
Minister of Railway Southern Ry 100
Mitcehell's Ca 1869 W)
Mitchell's Case, 1870 51
MofTatt Farquhar

Molineaus

Monarch Life

m and Manchester ( 1902, 250,256,2

Montgomery 16
Montreal Mini m (1852 130
Montreal Street Ry 139

Montrotier Asphalte Co., 1876 266
Moore r. North-Western Bank, 1891 133
Case, 1849
Oxford Portland Cement Co., 1910 252
Morriec Avlmer, 1875 180
Morrison, Re, 1001




Tasre or Cases Crrep

Morrison ». Chicago and North-West Granaries Co., 1808
Mortison Thompson Hardware . Westbank

Mortgage Insurance Corporation v. Canadian Agricultural Co.,
Mortgage Insurance Corporation, Re, 1896

Moscley v, Koffvfontein Mines, 1904

Moseley v, Koffyfontein Mines, 1911

Mowatt r. ( le Steel and Iron Works, 1887

Moxham Cirant, 1900

Muir . Forman's Trustees, 1904 257
Muir ¢, Glasgow Bank, 1879 6, 87
Muirhead ». Forth and North Sea Associations, 1894 I8
Muirhead ». Forth Insurance Co., 1904

Municipal Frechold Land Co Pollington, 1890

Munster v. Cammell Co., 1882 24
Munt's Case

Munt ». Shrewsbury &e. Railway Co., 1851 325
Murray Herring, 1908 180
Mutoscope Syndicate, 1899 104

Mutter o. Eastern and Midlands Railway, 1888 k!

Nanney Morgan, 1888 157
Nash v, Calthorpe, 1905 83, 99, 103
Nassau Phosphate Co., 1876 19
Natal Investment Co., 1868 180
Natal Land Co. ». Pauline Colliery, 1904 71,72
National Bank of Wales, 1899 208, 338, 342, 479, 484, 488
National Bank's Case, European Arbitrz tion 126,
Nation Company for the Distribution of Electricity, 1002, . 269, 408, 4588
National Dwellings Society, Re, 1898 363
National Dwellings Society ». Sykes, 1804 305, 307
National Funds Assurance Co., Re, 1879 170, 484
National House Property Co. v. Watson, 1908

National Ins. Co | on

National Malleable ( ings Co. ». Smith's Falls 61, 263, 27
National Manure Co Donald, 1859

National Motor Muil Coach Co., 1908 116, 122,
National Savings Bank Association, 1866

Nation's Case, 1866 15, 57, 151,

N, Defries & Co., 1903

Neale v, City of Birmingham Tramways, 1910
Neath Building Society ». Luee, 1890

Neath Harbour Co., 1887

Needham's Case, 1867

Nell Atlanta Co., 1894 252, 253
Nelles v. Ontario Investment Association

Nellis v. Second Mutual Bldg. Society of Ottawa
Nelson Mitehell's Case, 1879

Nelson v, Anglo-American Land Co., 1897
Nelson Ford Lumber Co

New Balkis Eersteling . Randt Gold Mining Co., 1904 139, 149, 37
n r. Adam, 1887

gein Gas Co. v. Armstrong, 1880

New British Iron Co., Re, Ex parte Beckwith, 1808
New Brunswick Railway Co. . Conybeare, 1862
New Chile Gold Mining Co., Re, 1888




!, Company ManNvaL

New Chile Gold Mining Co., 1890
New Chile Gold Mining Co., Re, 1892
New City Club, 1887
New De Kaap, Limited, 1908

1wee Portland Co Blakiston, 1908
It Co., 1890
New Gas Co., 1877
New Gold Coast Co., 1901

Newitt, Er parle, 1585

New London and Suburban Omnibus Co., 1908
Newman, Ex parte, Re Brooke, 1876

New Mashonaland Syndieate, 1802

New Morgan Gold Mining Co., 1803

New Orier

0 B
New Oriental Bank Corporation, Re, 1895

nk Corporation, 1892

New, K 1901

New South Wales Cor Palmer, 1907
N Propric 1900

Nov \nglo-A stment Co., 1805
N Birmingham rms ( 1906
New Transvaal Co., Re, 1896

New Travellers' Chambers, Limited, 1895

New 'l 1 (] ber Chee 1804

New York Breweric Attorney-General, 1899
New York Exchange, 1888

New York Exchange, Re, 1803

New Zealand Gold | wtion Co Peacock, 1894
New Zealand Joint Stoek Corporation, 1907

New Zealand Loan and Mercantile Agency, 1898
Niagara Falls (

Nickall Furneaux, 1869
Niemann Niemann, 1889
Nipissing Planing Mills, Ltd

Nitedals Taendstikfabrik ». Bruster, 1906
Nixon's Navigation Co., Re, 1807

Noake Noakes & Co,, 1907

Noake Rice, 1902

Norden Woollen Mills Co Heckel
Normandy Ind Coope & Co., 1908

North American Land Co. v. Watkins, 1904
North Australian Territory Co., 1890

North Bay Supply Co., Re

North Molton Mining Co., 1886

North of England Steamship Co., 1905

North Sydney Investment Co Higgins, 1899
Northumberland Avenue Hotel Co., 1886
North-West Argentine Railway Co., 1900
Northwest Electrie Co. v. Walsh

Northwestern Construetion Co. ». Young
North-West Railway Co. v. McMichael, 1850
North-West Transportation Co. v. Beatty, 1881
North Sydney Mining Co. ». Greener

North Yorkshire Iron Co., 1878

Norton v. Yates, 1906

Newhaven Loeal Board v Newhaven School Board,

N¢ Prance and Garrard’s Truste Hunting, 1897

39, 161




Dokt 2 R

P

A R e s

a

Tasre oF Cases C1TED

Page
Norwegian Titanic Iron Co., 1866 llb‘l
Norwich Yarn Co., 1849 409
Nugent ». Nugent, 1907 . .I,"f.‘,
Nutter Brewery Co. 244, 262

Oakbank Oil Co. v. Crum, 1883

Oakes v. Turquand, 1867 18, 56,
Oak Pits Colliery Co., 1882

Oakwell Collieries Co., 1879

Oban and Aultmore Glenlivat Distilleries, 1904

Ogdens, Limited, ». Nelson, 1905

Old Bush Mills Distillery, Ex parte Bank of Ireland, 1806

Oldrey ». Union Works, 1895 191, 198
Olympia, Limited, Re, 1898 66, 68, 69, 71, 481, 482, 515
Ontario Investment ». Sippi ,("H
Ontario Western Lumber Co. v, Citizens Telephone Co. (1896 263

Onward Building Society, 1891

Ooregum Gold Mining Co. v. Roper, 1802
Opera, Limited, Re, 1891

Oppenheimer ¢, British and Foreign Bank, 1877
Oregon Mortgage Co., 1910

Oriental Bank, Re, 1885

Oriental Bank, Re, 1887

Oriental Bank Corporation, Re, Ex parte Guillemin, 1885
Oriental Commercial Bank, Re, 1872

Oriental Inland Steam Co., Re, 1874

Ormerod’s Case, 1887

Otto Electrieal Co., 1906

Ottoman Co., 1867, ,

Ottos Kopje Diamond Mines, 1803 53, 55, 132, 159
O’Sullivan ». Clarkson 66, 69
Outlay Assurance Society, 1887 500

Overend, Gurney & Co., Ex parte, 1869
Overend, Gurney & Co., Ex parte, 1870
Overend Gurney & Co. v, Gibb, 1872
Owen and Ashworth’s Claim, 1900
Owen and Ashworth’s Claim, 1901
Owen ». Cronk, 1805 195
Oxford Benefit Building Society, 1887 266, 338, 482, 484
Oxford Building and Investment Society, 1883 121

2, 319

Packenham Pork Packing Co., Galloway’s Case 125
Page v. International Agency, 1893 169
Page v. Austin 393
Paice v. Walker, 1870 415
Palmer’s Decoration Co., 1004 190
Palmer v. Day, 1895 460
Panama Mail Co., 1870 SR AL AP : " 179
Panama Telegraph Co., ». India Rubber Telegraph Works, 1875 272
Panmure, Ex parte, 1883 17
Panther Lead Co., Re, 1806 458
Parbury’s Case, 1896 146
Parish ». MeFarlane 180
Park v. Lawton, 1911 374

Parker v. McKenna, 1875 125, 266, 270




B.C

. Company ManNvAL

Page
Park Gate Waggon Co., 1881 183
l'nkmww Wainwright, 1895 (
Parry’s Cs Great Ship Co., 1864
Parson’s Cace, 1869 19, 50
Partridge » l(hmh ssia Golc l(n'ldﬂ 1910 201
Pasley ». Freeman, 1789. s 95
Patent Bread Machinery Co., 1866 401
Patent File Co., Re, 1871 167, 168, 169, 185, 324
Patent Flooreloth Co., 1869 130, 447
l atent Invert Sugar Co., 1886 355, 361
atent Steam Engine Co., 1878 108
I’m nt Wood Keg Syndicate v. Pearse, 1906 200, 309, 311
Patterson v, Turner 14
Pawle’s Case, 1869 04

Payne’s Case, 1869
Payne r. Cork Co., 1900

hd

27, 502, 506

Peabody Gold Mining Co., Re, 1807 194
Peacock, Ex parte, Re l)uﬂull 1873 159
Pearson's Case, 1877 182
Peat v, Clayton, 1906 133, 158
Peat Jones, 1881 160
Pedlar ». Rood Block Gold Mines, 1905 104
Pecl Derry, 1888 98, 100
Peek ». Gurney, 1874 00, 91, 98, 99, 101, 269, 487
Peck v. Trimsaran Coal, Lron, and Steel Co,, 1876

Peel v. London and North Western Railway, 1907 ,{M),i’
Pegge v. Neath Tramways, 1808

Pieree v, Jersey Waterworks Co., 1870

Pellatt’s Case, 1867 126, 128, I
Pell's Case, 1870 14,
Pelly, Ex parte, 1882 265, 268, l'.’.
Pender ¢, Lushington, 1877 260, 313

Peney, Ex parte, 1873

Penrose v. Martyn, 1856
Pentelow’s Case, 1869

People’s Loan and Deposit
Percival ». Wright, 1902
Perkins ». Beach & Co., 1878
Perry Herrick v. Attwood, 1858
Perryman v, Jardine

Perth Electrie Tramways, 1906 182, 183, 186
Peruvian Railways Co., 1874 101
Peruvian Railways Co., Re, 1867 170, 322
Peterboro Cold Storage Co. 156
Petersburg Gas Co., 1874 101
Petrie & Guelph Lumber Co., 92, 338
Peveril Gold Mines, 1898 109
Phillips ». Homfray, 1883 101, 269, 487
Phoenix Bessemer Steel Co., 1875 169, 321
Phosphate of Lime Co. v, Green, 1871 320
Phosphate Sewage Co. v. Hartmont, 1877 105
Pickering v. Stephenson, 1872, ., - 325
Pigeon ». Calgary Land Co., 1908 200
Pinto Silver Mining Co., 1878 106, 408
Pioneers of Mashonaland Syndie m 1893 5

Pirie v. Stewart, 1905 . 103



TasrLe or Cases CiTeD

Platt v. Rowe, 1909. . ...........

Pollitt, Re, Ez parle '\lmnr 1893

Poole v. National Bank of China, 1907
Poole’s C :uw, DT 5200 00

Portal v. Emmens, ARV oo one

Portuguese Copper Mines, 1889,

Postage Stamp Automatic Delivery Co., Re, 1892
Postlethwaite v. Port Philip, &e., Co., 1890
Pound, Son & Hutchings, I(e, l‘\\‘) :
Powell v. London and Provincial H.ml\ 1893
Practice Note, 1894, W.N. 156, 166

Prager, Iu,l\,h : :

Prefontaine v. Grenier, 1907.

Prendergast v. Turton, 1843

Prescott, Ez parte, 1840

Preston v, Grand Collier Dock Co., 1840

Pretoria Petersburg Railway Co., 1904

Prince of Wales Slate Quarry, 1868

Pritchard., Offor & Co., 1893

Professional Building Society, 1871

Provineial Insurance Co v, Worts

Provineial Insurance Co. ». Cameron

Provincial Grocers, Re, Calderwood’s Case.
Provineial Groceers, Re, Hill's Case

Provident Life Assurance Co. v. Wilson.

Pugh and Sharman’s Case, 1872

Pulbrook, Ex parte, 1863

Pulbrook v. New Civil Service Co-operation, 1878
Pulbrook ». Richmond Consolidated Mining Co., 1878
Pulsford v, Devenish, 1903

Punt ». Symonds & Co., 1903

Pure Spirit Co,. ». Fowler, 1890

Pyle Works, Re, 1890

Qu'Appelle Valley Co..... .
artz Hill Mining Co. v, lu\n- 1884 .
da Copper Co., T ey
Queen’s Hotel Co., Cardiff, Re, 1900
Queen's Land & Coal Co., Re, 1894

R. ». Birt

tadford and Bright, Re, 1901

tadford and Bright No. 2, 1901

Railway Sleepers Supply Co., 1885,

Railway Steel Co., E.z parte, Re Williams, 1878
Rainford v, James Keith and Blackman, 1905. .
Ramsgate Vietoria Hotel ». Montefiore, 1866
Ramskill ». Edwards, 1886

Rance’s Case, 1871........

Randt Gold Mining Co., Re, I‘NH .

Randt Gold Mining Co. ». W .un\\ruzh' 1901
Rankin ». Hop and Malt Exchange, 1869
Rapid City. .. .. :

Reader ,Ex parte, 1818. ..

Redgrave v, Hurd, 1882

Premier Industrial Bank v, ('u'lmn Manufacturing Co.,

XXXiil

Page

155

1909 259, 263

251, 2

114, 499, 510,
39, 125, 314

100

169

521, 523

110

362

199

183

136

123

123

100, 329, -t 30
153

133, 150, 321
126

269, 487
338, 481, 485
369

. 369

128

521, 522, 523, 524

" 457
89, 104

T —————

S il il T



XXXV B. C. Company MaNvAL

Red Rock Mining Co., 1889 10, 404
Reese River Silver Mining Co. v, Smith, 1870 55
Reeve v. Medway (Upper) Navigation Co., 1905 169
Reg. v, Aspinall, 1877 106
Reg. v. Government Stock Co., 1878 310
Reg Lambourn Valley Railway, 1888 152
teg. v, Registrar of Joint Stock Companies, 1891 9
Reg. v. Wilts and Berks Canal Navigation Co., 1873 5
Regent's Canal Ironworks, 1867 258
Regent’s Canal Ironworks Co., 1876 186, 187, 490
Regent United Service Stores, 1878 1556
Reid o, Explosives Co., 1887 128
Renshaw & Co., Re, 1908 210
tex v, Hilly 1825, 208
tex v, Garvin 758
Reynell ». Sprye, 1851 98
Rica Gold Washing Co., 1879 108
Richards v, Overseers of Kidderminster, 1896 102
Richardson's Case, 1875 50
Richmond and Painter’s Case, 1858 368
Rio Grande do Sul Steamship Co , 1877 154
Ridson Iron and Locomotive Works v. Furness, 1906 21
Ritchie Hearn Co 397
Ritso's Case, 1877 126
Roberts, Ex parle, 1852 126
Robinson Printing Co. ». Chie, Limited, 1905 195, 196
Robinson ». Burnell's Vienna Bakery, 1904 175, 176

Robinson ». Montgomery Brewery, 1806
Robson ». Smith, 1895

Lodney Casket Co., Re

Roger’s Case, 1868

Romford Canal Co., 1883 180, 183, 3
Stevenson, 1908
Machar 16,

Ross, Ex parte, 1817

Rotherham Chemieal Co., 1884

Roundwood Colliery Co., 1897 175

Roussell ». Burnham, 1909

Rowell & Son ». Commissioners of Inland Revenue, 1897

Royal British Bank ». Turquand, 1856 37, 262, :

Ruben ». Great Fingall Consolidated Co., 1904; affirmed H. L., 1906
62, 132, 183,

Rudge Bowman, 1878

tuethel Mining Co. v, Thorpe 66, 105
Rule v. Jewell, 1881 369
tussell, Cordner & Co, 1891 105
Russell Hunting Record Co., 1910 107
Sadgrove v. Bryden, 1907 315
Sadler v. Worley, 1804 198
Sahlgreen and Carrall, 1868 128
Sailing Ship Kentmere Co., 1897 102
Sale Hotel and Botanical Gardens, 1808 180
Sale Hotel Co., Re, 1897 181 |
Sale Hotel Co., Re, Ex parte Hesketh, 1808 274, 486
Salford Corporation ». Lever, 1891 272 |
Salishury Gold Mining Co. ». Hathorn, 1807 297, 307 |




TasLe or Cases Crren XXXV

Page
Salisbury Jones' Case, 1894 ., 250
Salisbury . Metropolitan Railway Co., 1870 338
Salmon 7. Quin & Axtens, 1909. .. 37, 241, 260, 261
salomon v, Salomon & Co., 1897 381
salter v, Leas Hotel Co., 1902, . . E 194
Salton ¢, New Beeston Cyele Co., 1899 250, 251,
Salton . New Beeston ( \(l' Co. .\n 2, 1900, 283
Samuel v. Jarrah Timber C mpnulmu ' 1904 179, 185
Sandys, Ex parte, 1889, . 145, 146, 356
Sanitary Carbon Co., 1877, 203, 316
sSandusky Coal Co, v. Walker 70
San Francisco Brew Co., Limited, 1909. . 516
Sankey Brook Coal Co. No. 2, 1871 ¥ 169
Sankey Brook Coal Co. v, Marsh, 1871 160
Sargent, Ex parte, 1874 56, 147, 156, 158
Saunders, T, H., & Co., 1908 Ao 18, 161
Savigny's Case, 1899 % 128
Schmaling, Ex parte, 1816 157
Scholey v, Central Railway of Venezuela, 1868, 92
Scobie r. Atlas Steel Works, 1907, . ...... 102
Scoteh Granite Co., 1867 ' 121
Scottish Petroleum Co. , 1883 88, 00, 92, 93, 94, 258, 262

Scottish Union and National Insurance Co. v. Scottish } :muml
Insurance Co., 1909, .......
Securities Investment Co. v, Brighton Alhambra, 1893
Seddon ». North Eastern Salt Co., 1905
Seligman ». Prince, 1895 ;
Semi Ready Ltd. ». Semi l(vul\ Ltd.. .
Severn and Wye Railway, 1896. . . ..
Seymour ». Royal Nav |l( ‘ollege, 1910
Sharp v. Dawes, 1876
Sharp v. Jac l\\un 1899
Sharpe, Re, 1892
Sharpe and Bennett, Re, 1892, g oo Lo
Sharpley v. Louth and East Coast Railws n, 1876, ......
© parte, 1877 . > s
llullmd 1900
s 0. Jacob, 1866
Sheffie lxl Corporation v, Bs

)

ay, 1905...... 159, lh()
Sheffield ». London Joint Stoc k B'mk 1888, 157
Sheffield Nickel Co. v. Unwin, 1877. .. 105
Shepheard ». Bray, 1906—1907. . 102
Shepheard v, Broome, 1904 . . . .. 06, 101
Shepperd ». Bonanza Nickel Co. 61, 263
Sheppy Portland Cement Co., Re, 1892 434

Sherwell . Combined Incandescent Mantles \\n(lu ate, 1007, ...... 78
Shipman’s Case, 1868, " : . e 152
Shoolbred ». Clark. . . .. ; 519, 529
Shorto v. Colwill, 1900 109

Shrewsbury, &e. R ailway Co. v, l,umlnn.uul N.W. lhulwuy( 0., 1853, . 321
\hmp\lnr(-l nion Railway ». The Queen, 1876. . . .. : subactnivane T

e T R o s 56
Silkstone and Dodworth Coal and Tron C: Jo., 1882, . 176
Silkstone and Dodworth Coal and Iron Co. \\ hitworth’s C; ase, 1881 . 177
Silkstone and Haigh Moor Coal Co. ». l'dll'\' 1 R veee..415, 420
Silliker Can Co. Ltd. ». Donohue. ........... gt e 92




B. C. Company Manvar

Silver Valley Mines, 1852

Sime v, Coats, 1908

Simm v. Anglo-American Telegraph Co., 1879
Simmonds, Kz parte, 1886

Simpson, £z parte, 1869

Siumpson ¢, Palace Theatre, 1893

Simpson v, Westminster Palace Hotel Co., 1860 260, 32
Simultaneous Printing Syndicate, 1901
Simultancous Printing Syndicate v. Foweraker, 1901
Sir John Moore Gold Mining Co., Re, 1879

Sissons & Co. v. Sissons, 1910

Skinner v, City of London Marine Corporation, 1885
Sleigh v, Glasgow and Transvaal Options, 1904
Slobodinsky , 1903

Small v, Smith, 1885

Smith, Fleming & Co.’s Case, 1866

Smith, e, 1901

Smith, Anderson, 1880

Smith Brown, 15806

Smith v, Chadwick, 1884 05,

Smith v. Duke of Manchester, 1883

Smith ¢, Hull Gas Co., 1852

Smith v. Law Guarantee and Trust Society, 1904

Smith ». Lubbock, 1901

Smith v, Paringa Mines Limited, 1906 258, 301, 307

Smith v, Pilgrim, 1876 164

Smith Rogers, 1809 157

Smith v, Walkerville Malleable Iron Co 138

Smith v. Wilkinson, 1897 193

Smyth v. Darley, 1849 300 |
Sneath v, Valley Gold Co., 1893 203, 204, 301 1
Snell’s Case, 1870 366

Societe Anonyme des Anciens Etablissements Panhard et Levassor
v. Panhard Levassor Motor Co., 1901 ,

Societe Generale v. Tramways Union, 1885-1886

Societe Generale v. Walker, 1885

Societe Generale v, Walker, 1886 157, 158, 26:

Somerset v, Land Securities Co., 1897 59

Somes v, Currie, 1855

Sorsbie v, Tea Corporation, 1904

South African Supply and Cold Storage Co., 1904

Southall v. British Mutual Life Association, 1871

South Australian Petroleum Fields, Re, 1894

South Barrule State Quarry Co., 1869

South Durham Brewery Co., 1886

Southern Brazillian Rio Grande do Sul Railway, 1905

Southern Counties Deposit Bank v. Rider, 1895 259,

South Western of Venezuela Railway, 1902

Sovereen Mitt Co. .

South of Ireland Colliery Co. ».Waddle

Spackman ». Evans, 1868 291, 368

DA £

Spackman, Ez parte, 1849 402
Spanish Prospecting Co., 1911 340, 343
Spargo’s Case, 18 . 142
Spiers & Pond, Re, 1895 36

Stagg v. Medway (Upper) Navigation Co., 1903 167, 185




TasLe or Cases CiTED XXXVvii

Page

Stamforth v. Fellowes, 1814 160
Standard Bank of South Africa v. Standard Bank, 1909 16
Standard Bank v, \hph( ns. . 127
Standard Exploration Co., 1901 426
Standard Fire Ins. Co 128
Standard Manufacturing Co., 1891. 177
Standard Rotary Machine Co., 1906 175
» Silkstone Collieries, 1879 454
wse, 1866, .. 169
Staples v wtman Co., 1896. 27, 346
Star and Garter Hotel Co., 1873 145
Starkey v, Bank of Engl \nd, 1903 160
State of Wyoming Syn«hr:ﬂv, 1901 209, 301, 406, 430
Steamship Titian Co., 1888 110
Stenotyper, Limited, Iu, 1901 163
Stephens v. Mysore Reefs (Kangundy) \hmm_,( 0., 1902 19, 320, 404
Stephenson v. Vokes 257
Stevens v, Theatres, Limited, 1903 199
Stevenson v, W |l~un 1907 155
Stewart ». Crigglestone Coal Co., 1906 192
Stewart’s Case, 1866 87
Stickney v Bucknel 243
Stock and Share Auction Co, and \plr \l Wood (‘n 1804 0, 440
Stone v, City and County Bank, 1878 93
Strand Musie Hall Co., Re, l‘il'»ﬂ , 187
Strapp ». Bull & Sons, 1895. 95, ' 196
Stratford Fuel Co. v. Mooney
Streatham Estates Co., Re, 1897
Stringer’s C 1869
Strong v. Carlyle Press, 1893
Stroud v. Royal Aquarium Co., 1903
Strathy Wire Fence Co
Struthers v. MacKenzie ,
Stuart ». Maskelyne Typewriter, &e., Co., 1898
Studdert v. € svenor, 1886
Sturgis Motor _\'nulil-:m-, 1875
Suburban Hotel Co., 1867
Sullivan v. Mitealfe, 1880
Sunlight Incandesce nt Gas L vnp Co I(: 1900 38
Sussex Brick Co., 1904 . .45, 56, 57,151, ¢
Sutton v, E: nglhh and Colonial Produce Co., 1902, .
Sylvester v. McCuaig
Swabey v. Port Darwin Co., 1901
Swift v, Jewsbury, 1874
Symon’s Case, 1870.

Tailby v. Official Receiver, 1889
Tamplin’s Case, 1892.

Tasker, W., & Sons, Limited, l‘)()’
Taunton v. anul lnmlrnm-(- S0., 1864 .
Taunton ». Sheriff of Warwic kshm‘, 1805
Taurine Co., 1884,

Tavistock Iron Works (‘n 1871

Tavlor, Re, 1878




XXXViil B. C. Company MANUAL

L'aylor, Ex parte, Re, Goldsmid, 1887
Faylor, Ex parte, Re Houghton, 1857
Taylor v. Mostyn, 1884

Taylor, Phillips and Rickards’s Case, 1806
Taylor, I |\IHI"\ ind Rickard’s Case, 1807
Teasdale’s Case, 1874

Teede and I’n\hnp. 1901

Teleseriptor Syndicate, Re, 1903

Tennent », Glasgow Bank, 1879

Ihames Plate Glass Co. v. Land and Sea Construction Te
INT1

I'hames Navigation Co., Ltd. ». Reid

I'heatrical Trust, Re, 1805

I'homas v, Patent Lionite Manufacturing Co., 1881

Thoma Standard Bank

Thoma United Butter Companies of Franee, 1909

Thomas Walker

I'homas Edward Brimsmead & Sons, Limited, Re, 1897

I'hompson Srantford Eleetrie Co

I'homson’s Case, 1898

I'homson v. Henderson's Transvaal Estates, Limited, 1908

Thorn ». City Rice Mills, 1889

Thorn v. Nine Reefs, 1892

I'horne v, Heard, 1894

iessen v, Henderson, 1899

Tomkinson Jalkis Consolidated Co., 1891

I'omkinson ». Balkis Clonsolidated Co., 1893

I'omkinson v, South-Eastern Railway Co., 1887

I'omlin's Case, 1898

I'omlin Patent Horseshoe Co., 1886

Topham, Ex parte, Re Walker, 1873

Torbock ». Lord Westhury, 1902

Toovey v. Milne, 1819

Toronto Brewing, & Malting Co. ». Blake

Lotterdell ». Fareham Blue Brick Co., 1866

Towers v. African Tug Co., 1904

Towgood, Ex parte g

Trade Extension Co. v, Expansion of Trade, Limited, 1909

Traders (North Staffordshire) Carrying Co., 1875

Transport Limited, v. Schomberg, 1905. . ..

Transvaal Exploring Co. ». Albion Gold Mines, 1899

I'revor . Whitworth, 1888

4 y awson's Case, 1872

ate, 1872

Truman ase, 1804

Tufnell’s Case, 1885

Tumacacori Mining and Land Co., 1874

Turnbull v. West Riding Athletic Club, 1894

Turner v. Green, 1895

Turner’s Case

Turner, Re, 1884

Turquand v. Marshall,

Tweeddale, Re, 1892

Twin City ()111 0 'm<|( hristie

Twyeross v, Grant, 1877.

Twyeross v, Grant No. 2, 1879

1869

118, 139, 149, 425
56, 92, 93, 468
legraph Co.,

12, 143,
107,

282, 309, 5

130, 5




TasLe o Cases CITED XXXiX

I'vddyn Sheffrey Slate Co., 1869 11
I'vne Mutual Association ». Brown, 1896 262

Underwood ». London Music Halls, 1901

Union Debenture Corporation v. Fletcher 57
Union Fire Ins. Co. v. O’Gara 138
Union Hill Silver ( u,l\Tli 404
Union Plate Glass Co., 1889 363
United Club Co., 18 409
United English ¢ llul\uthh Assurance ('o., 1868 478
United Merthyr Collieries Co., 1867 447
United Provident ,\\‘\llr:nnw-('u“ 1910 140, 514
Universal Corporation », Hughes, 1909 138
Urmston Grange Steamship Co., Re, 1900 136

Vacher v, Cocks, 1817

\ weliagno \mhl wite Collieries, 1‘)!1!
Valletort Laundry Co., 1903

Van Laun, Re, Ex parte ('h:ltn-rlun, 1907

Varieties, Limited, 1803 s

Varieties, Re, Ex parte, Saffery, 1900

Verner v, General Investment Trust, 1894

Vimbos, Limited, Re, 1900

Vint v. Hudspith, 1885

Vint, Re, 1905 g

Violet Consolidated Gold \lmmg(m 1809.

Vron Colliery Co., 1882 "

Wade v. Kendrick o ...1.106, 143, 244
Wakefield Rolling Stock Co., Re, 1\‘)' . 140, 493, 494
Wakefield Rattan Co. v. Hamilton Whip . .5'.’1, 525
Wala Wynaad Co., 1882, § 408
Walker’s Case, 1866 57
Walker v. London Tramways Co., 1879 39
Wallace v, Universal Automatic Co., 1894 179

allasey Brick Co., Re, 1804. .. 365
Wall v. London and Northern Assets Corporation No. 1, 1898
307, 309, 510
Wall ». London and Northern Assets Corporation No. 2, 1899
312, 330, 502

Walmsley ». Rent Guarantee Co.. ‘ . 2 ... 166, 265
Walters v. Morgan, 1861 .. 91
Wandsworth Gas Light Co. v. Wright, 1870 263
Wanzer, Limited, 1891 % 454
Ward and Henry's Case, 1867 55, 56
Ward, Ez parte, 1867. . 56
Warrant Finance Co., 1870. 457
Warwick ». Thurlow, 1895 199
Washington Di amond Mining Co., I2e, 1893. . 254, 464, 465, 481
Waterous Engine Co. v.Okanagan. A 228, 390
Watkin, Ex parte, 1876. . .. .. .. . : 238, 424
Watson, Ex parte, 1882, . 3 BT
Watzel v. Oriental Silk v .. 519
Waverley Co. v. Bannerman : 29

Webh v, Earle, 1875 )7 345




B. C. Company MANUAL

Page
Webb ¢ ‘hlu|h\)1ll' Railway Co., 1893 184
Webb v. Whitfin, 1871 170
Weeks v. Propert, 1873 . 326
Weikersheim's Case, 1873 15, 53, 148
Welch v, Ellis 397
Welby v. Stocks, 1909 178
Welsbach Incandescent Gas Co., 1904 22, 321
Welsh Flannel Co., 1875 433, 471
Welsh Whiskey Distillery Co., 1900 103
Welton, Ex parte, 1899 : 192
Welton ». Saffery, 1807 28, 39, 57, 470
Wenlock ». River Dee Co., 1885 , 320
Wenlock v. River Dee Co., 1888 167
Westbourne Grove Drapery Co., 1877 158
Westbourne Grove Drapery Co., 1879 198
Westbury v. Twigg & Co., 1892 152
West Coast Gold Fields, 1905 156
West Cumberland Iron and Steel Co., 1889 107, 448
West Cumberland Lron and Steel Co., 1893 154
Western Counties Steam Bakeries Co., 1897 287, 4186
Western of Canada Oil Co., 1874 410, 411, 412
West London Commercial Bank, 1888 190
West London Commerial Bank v, Kitson, 1884 170
Westmoreland Slate Co. v, Fielden, 1891 170
West of England Bank, Ex parte Brown, 1879 102
West of England Bank v. Murch, 1883 381
Weston’s Case, 1868 153
Weston’s Case, 1869 . 431
Weston’s Case, 1870 19
Weston’s Case, 1870 248, 482
West Surrey Tanning Co., 1866 103, 405, 412
West Yorkshire Darracq Agency, 1908 121
Weymouth and Channel Islands Steam Packet Co., 1891 356, 470
Whaley Bridge Co. v. Green, 1880 63
Wheatley, Re, 1901 381
Wheatley v. Silkstone, &e., Coal Co., 1885 73
White, Ex parte, 1867 16
Whitehall Court, Re, 1887 255
Whitehouse & Co., 1878 462
Whiteley's Case, 1900 91
Whitley Partners, 1886 32
Whitley v. Challis, 1892 194
Whitwam v. Piercy, 1907 359
Whitwam ». Watkin, 1898 325
Whitworth’s Case, 1882 476
Wiarton Beet Sugar Co., Freeman's Case 146
Wilcox & Co., 1903. 198
Wilde », Radford, 1} 171
Wildman, Ez parte, 18 457
Williams v. Colonial Bank, '1888. 157
Williams ». Harding, 1866 471
William Lamb Manufg. 521
Williams, Re, Ex parte Railway Steel C 0., 1878 453
Wilmott v. London Celluloid Co. , 1886-1887 465
Wilmer v. MeNamara, 1895 343
Wilson’s Case, 1860 1"ll 126




TasLe or Cases CiTep

Wilson v, Brett, 1843.

Wilson v. Hotchkiss. .

Wiltshire 1ron Co., 1868

Wimbledon Olympm 1910.

Windsor Ltd. v. Windsor.

Winstone's Case, 1879. .

Winter Garden German U])(’l'-l l:‘(, 1907.
Wissner v, Levison & Steiner, 1900, . ... ..
Withernsea Brick Works, 1881. . . .

Wood, Ex parte, National l'qmubl(- \nuvt\ 1873
W und Ez parte, Sunken Vessels Recovery Co., 1859. .
Wood v. Odessa Waterworks Co. ., 1889.
Wood’s Ships Woodite Co., 1890. . . ..
Woodhill ». Sullivan

Woof v. East Nigel Gold Mining Co., 1905
Wragg, E. J., Re, 1897. .

Wright's Case, 1870.

Wright v. Horton, 1887

Wrighte's Case, 1852. .

W. Watson & Sons, 1891

W. W, Duncan & Co., 1905

\Atnv Cyelists’ Touring Club, 1908. . .

Yolland, Husson and Birkett, Re, 1908. . .. "
York and North Midland R.ul\\u\ Co.v. l[mhnn 185
Yorkshire Fibre Co., 1870. .

York Tramways Co. 0. \\lll(ms,lS;l

Young ». David Payne & Co., 1904

Young v. MeNider. . . . .

Young v. Naval and ‘\hhlur\ (‘o-oper'mvo rowt) 1905,
Young v. South African Development Syndicate, 1896.
Yuill v. Greymouth-Point Elizabeth Railway, 1904

Zoedone Co., 1884, .
Zueleta’s Claim, 1870

258
.166, 168, 263
180

. 244, 254
..312, 329
.244, 258

.. 409
. 457




xlii B. C. Company ManvaL

EXPLANATIONS OF REFERENCES
TO REPORTS.

A.R Appeal Reports (Ontario)
A& B Adolphus & Ellis

App. Ca Appeal Cases (Law Reports).
Atk. . Atkyn’s Reports.

B. & Barnewall & Adolphus’s Reports
B. & C. Barnewall & Cresswell
B.C.R. British Columbia Reports
Beav. Beavan’s Reports
Juck’s Cases in Bankruptey

Common Bench Reports.

Chaneery Appeals (Law Reports).
Chancery Division (Law Reports)
Crompton, Meeson & Roscoe.

Common Pleas (Law Reports).
Common Pleas Division (Law Reports).

De Gex's Bankruptey Reports
De G. F. & J. » Gex, Fisher & Jones.
DeG. J.&S De Gex , Jones & Smith.
De G. & J. » Gex
De G. & Sm
De G. M, & G. De Gex, Macnaghten & Gordon
Doug Douglas’s Reports,
Dr. & Sm. Drury & Smale’s Reports
Drew Drewry.

East East

E.B. & E. Ellis, Blackburn & Ellis

E. & B. Ellis & Blackburn’s Reports.

( Equity (Law Reports).
ixchequer Reports.

E
Ex X
Ex. D. Exchequer Division (Law Reports)

F. Fraser (Scotch Sessions Cases).
& S Grant,

Ha. . Hare,

B L. House of Lords,

H. L.O. English and Irish Appeals (House of Lords).
H. & M. Hemming & Miller.

H. & N. Hurlstone & Norman.

Ir. R. Irish Reports.

Joh. or Johns Johnson’s Reports.

g Pes . Justice of the Peace.
J.&H.... Johnson & Hemming,.
Jur. .. Jurist Reports,




K.&J
K. B

L.C.R

L.J

L. R.

L. R. Ireland
LT

Mae. & G
MacQ

M. & W,
Man. L. R
Mans,
Marsh.

M. &S
Meriv
Mod
M.D.&D
Mor

N.B. R
N. R.
N.S.R

0. R,

0. L. R
0. W.R
O.W.N

Q. B.
Q. B. D.

R. or Rep
Rose

Sask. L. R
Skinn.. ..
S.C
S.C.R.

Times L. R
T.R

The Law Reports are cited with the year in brackets and the Divisions
Thus: “[1911] 2 Ch.”

following

RererencEs To REporTs

Kay & Johnson
King’s Bench (Law Reports).

Lower Canada Reports.
Law Journal Reports,
Law Reports.

Law Reports, Ireland.
Law Times Reports.. ...

Macenaghten & Gordon.
MaeQueen.

Meeson & Welby’s Reports.
Manitoba Law Reports
Manson’s Reports,
Marshall’s Reports

Maule & Selwyn’s Reports.
Merivale’s Reports.
Modern Reports.
Montagu, Deacon & De Gex’s Reports.
Morrell’s Reports

New Brunswick Reports.
New Reports
Nova Scotia Reports

Ontario Reports.

Onfario Law Reports,
Ontario Weekly Reports.
Ontario Weekly Notes.

Price’s Reports.

Queen’s Bench Reports.
Queen’s Bench Division (Law Reports).

The Reports.
Rose’s Reports,

Saskatchewan Law Reports.
Skinner’s Reports.

Scoteh Cases.

Supreme Court of Canada Reports.

Times Law Reports.
Term Reports (Durnford & East).

Upper Canada Reports.
Vesey’s Jun. Reports.
Weekly Notes.

Weekly Reporter.
Western Weekly Reports.







BRITISH COLUMBIA

COMPANY LAW







PART L

THE FORMATION AND
CONSTITUTION OF A COMPANY

CHAPTER 1.
INTRODUCTION.

The operation of businesses for trading and other pur-
poses on Joint Stock prineiples can be traced back for
several centuries. The Hudson’s Bay Company, for instance,
was founded in 1670; the Bank of England in 1694, and
the well known East India Company as far back as 1600,
cight years before Champlain laid the foundations of Quebee,
In those days such Companies were incorporated either by
special Aet of Parliament or by Royal Charter, but there also
existed large and important businesses (e.g. Banking and In-
surance Companies) which were merely private partnerships,
In 1855 the principle of Limited Liability was established,
and since that date the benefits and advantages which acerne
therefrom have become so universally acknowledged, that in
the Statute Book of almost every civilized country there
will now be found enactments having Limited Liability as
a fundamental principle for the operation of Joint Stock
C'ompanies,

The Imperial Parliament in 1844 and in subsequent
vears passed various general Acts of Parliament enabling
Joint Stock Companies to be incorporated without the
necessity of obtaining a special Act of Parliament, and in
1908 that Parliament consolidated all the general acts re-
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lating to Joint Stock Companies into one Act known as the
Companies (Consolidation) Aet, 1908,

The British North America Act, an Act of the Tmperial
Parliament, is the written constitution of the Dominion of
(‘anada. Sub-section 11 of Seetion 92 of this aet gives to the
Legislature of each Provinee in the Dominion the right to
legislate exclusively as to, amongst other things, the incor-
poration of companies with Provinecial objects. Section 91
of the British North America Act gives exclusive jurisdie-
tion to the Parliament of Canada to legislate on all matters

not expressly assigned to the Legislatures of the Provinces.
Mr. Lefroy, in his work on the Legislative Power in

(‘anada, in Sections 55, 56 and 57, summarizes the powers

of the Dominion Parliament and the Provincial Legisla-

tures as follows:

55. The Dominion Parliament can alone incorporate
companies with powers to carry on business
throughout the Dominion and the business of com-
panies so incorporated may have to do with
property and civil rights, yet it cannot empower
them to carry on business in any Province other
wise than subject to and consistently with the
laws of that Provinee (unless the business is such
that power to make laws in relation to it is exelu-
sively in the Dominion Parliament,under one of the
enumerated heads of Seetion 91 of the British
North America Act).

56. The fact that Provincial Legislatures may have
passed acts relating to companies of a particular
deseription, such, for example, as building socie-
ties, and defining and limiting their operations,
does not interfere with the power of the Dominion
Parliament to incorporate such companies, with
power to operate throughout the Dominion.
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7. The fact that a company incorporated under an
Act of the Dominion Parliament, with power to
carry on its business throughout the Dominion,
chooses to confine the exercise of its powers to one
Province cannot affect its status or capacity as a
corporation, if the act incorporating the ecompany
was originally within the legislative power of the
Dominion Parliament.

C'ompanies may, therefore, be incorporated either under
Dominion or Provineial charter. Tmportant questions of
law have arisen as to the respective legislative powers under
the British North America Act of the Dominion of Canada
and of the Provinces of Canada in relation to the incorpora-
tion of companies. It was suggested that the true
construction of Sub-section 2 of Section 92 of the British
North America Act limited the exercise by a provincial
company of its corporate powers to the territory of the
particular provinee by which such company was incorporated.
The opposite view, however, was taken by a majority of the
Judges of the Supreme Court of Canada in Canadian Pacific
Railway Company v». Ottawa Fire Insurance Company
(39 S.C"R. 405), where it was held that a company
incorporated under the authority of the Provinecial Legisla-
ture to carry on the business of fire insurance is not inherently
incapable of entering outside the boundaries of its province
of origin into a valid contract of insurance relating to
property also outside of those limits.,! Notwithstanding this
decision it is felt that the questions of law regarding the
respective legislative powers of the Dominion and of the
Provinees in relation to the incorporation of companies have
not been finally or completely settled. With a view to this
being done a series of questions, drawn up by the Minsiter

'See also Citizens v. Parsons, 7 A.C. 96; Colonial Building ». Atty.
Gen. Quebec, 9 A.C. 57. ’
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of Justice of Canada will be referred by the Governor-
General in Couneil to the Supreme Court of Canada for
hearing and consideration.  Whatever may be the decision of
the Supreme Court it will, without doubt, be taken to the
Privy Council in England.  Until the decision of the Privy
Couneil is handed down these questions of law must remain
in doubt.

HISTORY OF JOINT STOCK LEGISLATION IN
BRITISH COLUMBIA.

On the 10th day of December, 1859, Sir James Douglas,
the Governor of British Columbia, by Proclamation enacted

that the then existing statutes in force in England relating

to Joint Stock Companies shonld be taken and construed to
extend to the Colony of British Columbia.

In 1866, the Companies Ordinance was passed by the
l.(‘gisl:lli\(‘ Council of the (’U]nll.\' of British Columbia
repealing all previous legislation dealing with Joint Stock
Companies. This Ordinance, however, from 1866 to 1869
was in force only on the mainland of British Columbia. 1In
1869, after the colonies of British Columbia and Vancouver
Island had been united,an amending act was passed extending
the Companies Ordinance to Vancouver Island and its de-
pendencies. The Companies Ordinance, 1866, provided that
the Companies Act, 1862, of the Imperial Parliament should
have the force of law in the Province with the exception of
certain modifications set forth in the said Ordinance.
From 1866 to 1878 this Ordinance remained the only
general act dealing with Joint Stock Companies on the
Statute book of this Province. In 1878 an aet was passed
enabling companies to be incorporated under that act inde-
pendently of the Companies Ordinance, and in 1890 a further
act, known as the Companies Aet, 1800, was passed, which
authorised a third distinet form of incorporation, and from
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1878 until the year 1897 there were thus three distinet

general acts dealing with the incorporation of companies and

regulating companies formed thereunder. TIn the year 1897

an act was passed, and the preamble to this act states
coneisely the purpose of the Legislature in passing it:

Wiereas there are now several systems under which

Joint Stock Companies and Trading Corporations

may be incorporated and formed and it is ex-

pedient to amend and consolidate the law in this

respeet and to enact an exclusive and comprehen-

sive law governing the formation of Joint Stock
Companies and Trading Corporations.

This act repealed all general statutes then existing re-
lating to companies, but provided that such repeal should
not be held or taken to in any way alter, limit or affect the
corporate existence, rights, privileges, powers and liabilities
of any company incorporated under the said Repeal Acts or

any or either of them.

This act remained the general act dealing with the in-
corporation of eompanies in this Province until the 1st day
of July, 1910, when the Companies Act, 1910, came into
forece and repealed the Companies Act, 1897. The Com-
panies Act, 1910, was introduced into the Legislature fol-
lowing the passing by the Imperial Parliament of the
Companies (Consolidation) Aect, 1908, referred to above.
The British Columbia Aet follows very closely the provisions
of the British Act of 1908, with the addition of certain
special seetions applicable to Mining Companies and Extra
Provincial Companies.

The whole of the statute law in this Province was con-
solidated in the year 1911 and the Companies Act, 1910,
was accordingly repealed and replaced by the Companies
Act, R.S.B.C,, 1911, Chap. 89. The differences between
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the Companies Act, 1910, and the Companies Aet, R.S.B.C., b
1911, Chap. 39, are only of a minor character. The Com-
panies Act, R.S.B.C., 1911, Chap. 39, as amended by amend-

ing Statutes passed in the years 1912 and 1913, is the present i
general law relating to Joint Stock Companies in foree in .
this Province, and all references to the Act or to the Com- 3
panies Aet in this book are to be taken to refer to the ]
Companies Act, R.8.B.C",, 1911, Chap. 39, as amended by
the Companies Act Amendment Aects of 1912 and 1913. 1
The Companies Act, R.S.B.C.; 1911, Chap. 39, as amended 1
by these two Acts, is set forth in full with all the schedules 1
in the appendix hereto. :
This act applies to all companies formed and registered :
thereunder, or formed and registered under any former 4

publie ordinance or aect of the province dealing with com-

P

panies, except the “Companies Act, 1878, and the “Com-
panies Act, 1890” (Section 2). Companies formed under
these two acts are subject to the provisions of the Companies
Act, under which they were respectively formed and
registered, and notwithstanding the repeal of these acts by

the Companies Act of 1807 as above mentioned, these two
acts must be deemed to remain on the statute book for the
purpose of determining the rights, privileges, powers and
liabilities of such companies,

Section 310 of the present act, however, expressly pro-
vides that Sections 34, 74, 83, 119 and 120 of the present
act shall apply to such companies,

The existence of companies formed under the Companies

Act, 1878, or the Companies Act, 1890, is limited to a period
not exceeding 50 years. Such companies may apply under
the “Companies Revival and Continuation Aet, R.S.B.C.,
1911, Chap. 42, to the Registrar of Joint Stock Companies
for a certificate granting them perpetual existence.
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Most of the companies operating in this Province are
incorporated under the Companies Act, that is to say,
cither under the Companies Aect, 1807, or previous
General Acts repealed by the Act of 1807, or under the
Companies Act, R.S.B.C,; 1911, Chap. 39. Chapters 2 to 19
and 22 to 26 of this book relate exclusively to companies
limited by shares formed under the Companies Act. This Act
not only provides for the incorporation of such companies,
but also provides for the incorporation of companies
limited by guarantee and also of unlimited companies; but
use is seldom made of these provisions of the Act and con-
sequently little reference is made in this book to such
companie

The incorporation of companies in this Province, how-
ever, is not limited to the incorporation of companies under
the Companies Act. Companies are formed at each session
of the Legislature of British Columbia by Private Act.
But incorporation in this way is much more expensive
than incorporation under the Companies Act, and such in-
corporation is therefore limited to certain classes of
companies which either cannot be formed under the Com-
panies Act, as for example, Railway and Insurance Com-
panies, or where special powers are desired direct from the
Iegislature. Companies thus incorporated by special Act

do not come under the Companies Act in any way but are

subjeet to another Provincial act called the “Companies
Clauses Act.”

Another form of incorporated association to which ref-
erence must be made are bodies formed under a number
of Acts of the Legislature of this Provinee enabling the
incorporation of various types of associations and societies
for special purposes, as for example, benevolent and friendly
societies, industrial and provident societies and other like
institutions. These, however, are outside the scope of this
work and no further reference is made thereto.
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Companies may be incorporated with a Dominion charter

cither by letters patent issued under Part 1 of Companies

Act, R.8.C., 1906, Chap. 79 (which corresponds to the
certificate of incorporation under the Companies Act of
British Columbia), or hy special act of Parliament of
Canada, in which latter case they are governed by Part 2 of
said act.  This Part 2, entitled “Companies Clauses,” cor-
responds to the Companies Clauses Act of this province,
Many Dominion companies incorporated by letters patent
under Part 1 of the above-mentioned act, carry on business
and have their head office in British Columbia. Chapter 21

deals with this type of company.
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CHAPTER II.
HOW TO FORM A JOINT STOCK COMPANY.

Lord Justice Lindley gives this definition of a company
having a capital divided into shares: “I understand by a
company—an unincorporated company—some association of
members, the shares of which are transferable. As dis-
tinguished from a partnership, I know of nothing else
except the transferability of shares”’ But with regard to
an incorporated company there are other important distine-
tions: e.g. that, while in an ordinavy partnership each part-
ner is personally responsible for all the debts contracted by
the firm, in an incorporated company the members have no
individual liability to its creditors for debts owing by the
company, and their personal liability is satisfied if they pay
the calls properly made upon them by the company or its
liquidator. The amount of these calls may be limited
amount or unlimited, according as the company is limited
or unlimited, but they are enforceable only by the company
or its liquidator. The company, morcover, is a distinet
legal personality,® and can own and deal with property, sue
and be sued, in its own name, and contract on its own be-
half, and the members are not personally entitled to the
benefits or liable for the burdens arising thereby: their
rights are confined to receiving from the company their
share of the profits, or, after a winding up, of the surplus
assets, The creditors of a limited company accordingly

'Reg. v. Registrar of Joint Stock Companies, [1891] 2 Q. B. 610.

*Where a partnership of eight persons transferred their property to a
company in exchange for shares in the same proportions as their interests
in the partnership this was held ta be a sale to a distinct person. “We
have two parties, one party vonnwlmg of several individuals, and the other
party consisting of a’corporation.”” Per Lindley, L. J. (John Foster & Sons
v Commissioners of Inland Revenue, [1894] 1 Q. B. at p. 528).
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know that they cannot, as in the case of an ordinary part-
nership, look to the whole property of the individual mem-
bers to pay them, but are restricted to the property of the
company, including such further amounts (if any) as the
members are liable to pay in respect of shares held by them
in the capital, and in the case of Companies Limited by
Guarantee the sums payable in accordance with the

gunarantee contained in the Memorandum of Association.

Section 9 of the Companies Act provides that no com-
pany, association or partnership consisting of more than
twenty persons may be formed for the purpose of carrying
on any business' that has for its object the acquisition of
gain, unless it is registered under the Companies Acts or is

formed in pursnance of some other Act or of Letters Patent.

Companies are divided into “Public Companies” and

“Private Companies.” The latter are defined in Seection

[
130, and are deseribed at page 375 infra. Any five or
more persons in the case of a Public Company, and any two
or more persons, in the case of a Private Company, whether
British subjeets or foreigners,® may for any lawful purpose
form an incorporated. company. The Act provides, how-
ever, that no company shall be incorporated under the act
for the construetion and working of railways, or for the
purpose of carrying on the business of banking or insurance,
and any company that carries on the business of fire, life,
marine or other insurance, in common with any other busi-
ness, is deemed to be an Insurance Company.

Companies, both publie and private, must be one of five
kinds, viz.: (1) A Company with its liability limited by
shares; (2) A Company with its liability limited by Guar-

'As to what is “carrying on business” see Smith ». Anderson, [1880] 15
Ch. D. 247

‘(ieneral Company for the Promotion of Land Credit, [1870] 5 Ch. 363

;
!
|
]
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antee and not having a Share Capital; (3) A Company with
its Liability limited by Guarantee and having a Share Capi-
fal; (4) A Company with Unlimited Liability and having a
Share Capital; or (5) A Company with Unlimited Liability
and not having a Share Capital. The form in most general use
is with the liability limited by shares; the other forms are
lardly, if ever, met with in practice, although it may be
conceived that such forms might be appropriate to certain
Syndicates, Associations or Societies where working Capital
was not required.

Every company formed under the Act must have a
Memorandum of Association (which may be described as
the Charter of the Company), giving the particulars men-
tioned below. The registration of this Memorandum, after
having been duly subseribed by at least five persons in the
case of a “Public Company” or two persons in the case of a
“Private Company,” is the formal creation of the company,
and from that time its corporate existence is recognized by
law.,

The Memorandum and Articles when registered bind the
company and its members to the same extent as if they
respeetively had been signed and sealed by each member,
and contained covenants on the part of each member to
observe all the provisions of the Memorandum and Articles,
and all money payable by any member under them becomes

a debt due from him to the company of the nature of a
specialty debt (Seection 24).

The following are the particulars which the Memoran-
dum of Association of a company limited by shares must
state:

1. The Name of the Company, with “Limited” as the
last word in its name.
The city, town or county in the Province in which
the registered office of the Company will be situate.
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3. The Objects for which the Company is established.
t. That the Liability of the Members is Limited.
5. The Amount of Share Capital with which the Com-

pany proposes to be registered, and the division

thereof into Shares of a fixed amount.

Each of the persons who subseribe the Memorandum of
Association of a Company having a Share Capital must
write opposite his name in the Memorandum the number of
shares he agrees to take in the first instance;' but he may
subsequently inerease his holding to any extent. No sub-
scriber may take less than one share,

The Memorandum, and if there are special Articles also
the Articles of Association, must then be |ml;_'¢'<l at the
office of the Registrar of Companies in Vietoria, accom-

panied by a statutory declaration by a solicitor engaged in

the formation of the company, or by a person named in the
Articles as a director or secretary, that the requirements of
the Act have been complied with (Section 27, Sub=sec-
tion 2), and also by a marked cheque for the necessary regis-
tration fees and Gazette advertising charges. If everything
is in order, a Certificate to the effect that the company has
been incorporated under The Companies Act, is issued
forthwith by the Registrar.®

A Certificate of Incorporation given by the Registrar in
respect of any association shall be conclusive evidence that
all the requirements of this Act in respeet of registration
and of matters precedent and incidental thereto have been

It is not uncommon for the subseribers to a Memorandum of Associ-
ation to sign their names only to the document, and to allow a elerk, or the
witness, to write in their addresses and occupations and the number of
shares subscribed for. As writing the number of shares by any other
person is not a compliance with the Act, it should be borne in mind that
each subseriber must write w'th his own hand the number of shares he
agrees to take (Section 13).

*For Table of Fees to be paid on registering a Company see Table B.
page 690,
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complied with, and that the association is a company author-
ised to be registered and duly registered under this Aect
(Section 27, Sub-section 1).  The Registrar may refuse to
issne a certificate of incorporation to a company which by
its memorandum takes all or any of the powers of a Trust
Company as defined by “Trust Companies Regulation Aet.”
The Lieutenant-Governor-in-Council may, on application be-
ing made, direct the issue of the certificate. (Section 5,
Amendment Aet, 1913,)

From the date of incorporation mentioned in the Cer-
tificate of Incorporation the subseribers of the Memorandum,
together with such other persons as may from time to time
hecome members of the company, become a body corporate
by the name contained in the Memorandum, capable forth-
with of exercising all the funetions of an incorporated com-
pany, and having perpetual succession and a common seal,
with power to hold lands, but with such liability on the part

of the members to contribute to the assets of the company in

the event of the same being wound up as is mentioned in
the Aet (Section 26, Sub-section 2).

Section 269, Sub-section 3, enaets that any person may
inspeet the documents kept by the Registrar on payment of
25 cents for each inspection, and may require a copy or
extract of any other document or part thereof, on payment
for the copy or extract of the preseribed fees not exceeding
ten cents for each folio, and a further fee not exceeding one
dollar if such copy is required to be certified ; and Sub-seetion
I provides that a copy of or extract from any document kept
and registered at any of the offices for registration, certified
to be a true copy under the hand of the Registrar or an
Assistant  Registrar, shall in all legal proceedings be
admissible in evidence as of equal validity with the original
doenment. Emergencies frequently oceur when an additional
Certificate is required in legal proceedings or for use outside
of the Province.
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CHAPTER III.
THE MEMORANDUM OF ASSOCIATION.

Tue registration of the Memorandum of Association (after
having been duly subseribed) being the formal ereation of
the company, the contents of that document are now dealt
with more fully.

1. Tue Name or Tue Company,

The word “Limited” must be the last word in the
company’s mname. Any person or persons not duly
incorporated with limited liability who trade or ecarry
on business under any name or title of which “Limited”
is the last word are liable to a penalty not ex
ceeding twenty-five dollars a day (Section 294). An
abbreviation of the word (such, for instance, as “Id.”
or “Ltd.”) should not be used, as it is not a com-
pliance with the Act; and the word must therefore be
given in full in the Memorandum of Association: e.g. “The
Name of the Company is Tur Eastery Steam Packer
C'ompany, Limitep.”

In selecting a name for a company, care must be taken
that it is not identical with that by which a company or
society or firm in existence is carrying on business or has
been incorporated, licensed or registered, or so nearly re-
sembling that name as, in the opinion of the Registrar,! is
caleulated to deceive,or by a name of which the Registrar shall
for any reason disapprove, except where such company or
sceiety or firm in existence is in the course of being dis-
solved and certified its consent by resolution duly passed and
filed with the Registrar, or except where an extra Pro
vincial Company licensed or registered has ceased or is
deemed to have ceased to carry on business in the Provinee
* (Section 18, Sub-section 1).

'As to Registrar's discretion, see King v. Registrar of Companies,
1912, 3 K. B. 23,

et G,
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If by inadvertence a company is incorporated, licensed
or registered by a name identical with or tgo closely
resembling that of an existing company, the first mentioned
company shall change its name in the manner provided by
Seetion 18 (see page 34).

The two namnes Canada Permanent Loan & Savings
Company and the DBritish Columbia Permanent Loan &
Savings Company have been held by the Supreme Court o.
British Columbia not to so resemble each other as to cause
confusion.!

Where a company has obtained incorporation under the
Dominion Companies Act under a certain name, although
it is not licensed to do business in the Province of British
Columbia, it may nevertheless prevent another compauny
being formed in the Province under the Provincial Con-
panies Act with the same name.?

A company cannot be registered with a name identica,
with that of an existing one, although the purposes fo
which it is formed may be totally different, and the scene of
its operations in a different part of the world.® Further, a
company formed for the purpose of carrying on a business
similar to that of an existing firm has no right of registra-
tion under a name closely resembling that of the firm, even
if the proposed name is that of a person identified with the
company. For example, Madame Tussaud & Sons, Limited,

obtained an injunetion restraining Louis J. K. Tussand from
registering a waxworks exhibition under the name of “Louis
Tussand, Limited,”* for although a man may trade in his
own name, notwithstanding the fact that it closely resembles

'Canada Permanent v. B.C. Permanent 6 B.C.R. 377.

*Semi-Ready Limited v. Semi-Ready Limited 15 B.C R. 301

‘But if the name is distinet and the business different it is no objection
that one of the prineipal names is identical (Dunlop Pneumatic Tyre Co.
v. Dunlop Motor Co., [1907] App. Ca. 430).

‘Madame Tussaud & Sons v. Tussaud, (1890] 44 Ch. D. 678,
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the name of another trader or company, he may not reygister
a company in such name, o as to obtain the benefit of the
goodwill attaching to the name already in use.!
A company must not take such a name as will lead to
the belief that it is carrying on the business of an existing
g firm, British or Foreign;® for, even after the name has been
placed upon the Register, the company and its members may
be restrained from allowing the company to remain regis-
tered under the offending name® and the Court may also
grant other injunctions in such form as to make the use of
the nmame nearly impossible. - Thus, Messrs. Huntley &
Palmer procured an injunction restraining the Reading
Biscuit Company, Limited, from using the word “Reading”
as deseriptive of or in conneetion with its biseuits without
clearly distinguishing them from the plaintiffs’ biscenits.?
Where, however, one company carried on only Marine In-
surance business, and another General but not Marine
Insurance, an injunction was refused in Seotland on the
ground that no confusion was likely to arise.*

But a company cannot appropriate a deseriptive word or

title o0 as to obtain a monopoly of it even when the word

'Fine Cotton Spinners’ Association v. Harwood, Cash & Co., [1907)
2 Ch. 184

Societe Anonyme des Anciens Etablissements Panhard et Levassor v,
Panhard Levassor Motor Co., [1901] 2 Ch. 513; Daimler Motor Co. v.
London Daimler Co., Times, 16th April, 1907; Mercantile Investment and
General Trust o, Mereantile and General Trust, Times, 27th Feb., 1909;
Standard Bank of South Africa v. Standard Bank, [1909] 25 T. L. R. 420.
Lamontagne, Limited, » Girard [1910] 39 Que. 8. C. 179.

(1892] 9 T. L. R. 462; compare Montgomery v. Thomson, [1801] App.
Ca. 217, John Brinsmead & Sons obtained an injunction restraining
Thomas Edward Brinsmead & Sons, Limited, from selling pianos without a
statement that they were not those of the plaintiff firm (Court of Appeal,
26th October, 1806)

‘Scottish Union and National Insurance Co. v, Scottish National
Insurance Co., [1909] 8. €. 318 Court of Sess,

*Aerators, Limited v. Tollit, [1902] 2 Ch. 319, where it was held that the
plaintiff company could not prevent the registration of Automatic Aerators
Patent Co. The Electromobile Co, also failed to restrain the British
Electromobile Co. from trading in that name (1908, 98 L. T. 258), and the
Trade tension Co. failed against the Expansion of Trade, Limited,
[1909] 54 8. T. 101,
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is a fancy word, whose use is brought in by the eomplaining
company.’

The Registrar will, on request being made to him, re-
serve any name which is available for an intended company
or for a company which is changing its name, for a period

of fourteen days, or for any extended period he may allow,

not exceeding in the whole thirty days.

Every company must have its name painted or affixed,
“in letters easily legible,”” in a conspienous position on the
outside of every office or place wherein it carries on busi-

ness.  Its name must also be “engraven in legible characters”
on its seal, and appear “in all notices, advertisements and
other official publications of the company, and in all bills
of exchange, promissory notes, endorsements, cheques and
orders for money or goods purporting to be signed by or on
behalf of the company, and in all bills of parcels, invoices,
receipts and letters of eredit of the company” (Seetion 71,
Sub-section 1), The penalty for not publishing the name of
a company as required is twenty-five dollars per day for
every day during which its name is not so kept painted or
affixed, and every director or manager knowingly and
wilfully permitting the default is liable to the same penalty
(Seetion 71, Sub-section 2).

Any director, manager or officer of a company using or
authorizing the use of a seal purporting to be the seal of
the company whereon its name is not so engraven, or issuing
or anthorizing the issue of any document of the company
wherein its name is not mentioned in manner aforesaid, i
liable to a penalty of two hundred and fifty dollars, and is
also personally liable to the holder of any such bill of ex-

'British Vacuum Cleaner Co. v. New Vacuum Cleaner Co., [1907] 2 Ch.
312, In this case the plaintiff company was forming subsidiary com
}.umw using the words “‘Vacuum Cleaner,” which was another ground
or refusing relief. See also hl(-ctromohlle Co. v British Electromobile-
Co., (1907] 23 Times L. R. 631.
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change, promissory note, cheque or order for money or
goods for the amount thereof, unless the same is duly paid
by the company (Section 71, Sub-section 3).

2. Tue Recisterep OFFICE.

This elause must be stated thus: “The Registered Office
of the Company will be situate in the City of Vancouver,
B.C.”

Every company must have a registered office, “to which
all communications and notices may be addressed” (Section
70, Sub-section 1), and any writ, notice, summons or order
is well served if left at or sent by post to such registered
office (Section 123). Any company which carries on busi-
ness without having registered the situation of its office, or
any change thereof, is liable to a penalty of twenty-five
dollars for every day during which business is so carried on
(Seection 70, Sub-section 3).

Notice of the sitnation of the registered office must be
delivered to the Registrar with the Memorandum of As-
sociation, and notice of any change therein must be given to
the Registrar, who will record the same. The recording
fee is one dollar in each case. Forms of such notices will
be found in Part IV., page 541.

o

3. Tue Ossecrs or THE CoOMPANY.

The Objects clause being the most important part of the
Memorandum, great care should be taken that the objects of
the company (i.e. the trade or business which it is formed to
carry on) are stated in the fullest and clearest manner pos-
sible, as the company cannot legally undertake any business
not anthorized by its Memorandum, and even the fullest
sanction given by the shareholders will not make valid any
act which is outside the powers of the company.! Directors

See Ashbury Railway Carriage Co.v . Riche, [1875] L. R. 7 H. L. 653;
Attorney-General v. Great Eastern Railway Co., (1880] 5 Ap. Cap. 473.
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undertaking any such business may become personally liable
for loss, and the greatest inconvenience follows from com-
panies having too limited powers. It is, indeed, customary
to insert some general words, such as “To do all such other
things as may be deemed incidental or conducive to the

’

attainment of the above objeets or any of them.” It must,
however, be understood that in the Courts such words will
only be held to cover operations of a nature similar to the
businesses previously mentioned, and will not include any
1

wholly fresh bnsiness,' and, moreover, wide powers given in

seneral words will be construed as merely ancillary to the

<pecifie ohjeets mentioned in the early paragraphs? even if
there is a provision that each clause is to be read separately
and not limited by other paragraphs® The limits of the
powers of a company and the effect of acts done outside such
powers are considered in Part I1., Chapter XV., page 321,

tnfra,

It was at one time not uncommon to insert such words
“T'o do any other business which the company may from
ime to time determine;” but this form is objectionable, and,
even if passed by the Registrar of Joint Stock Companies,
ould probably be held of no effeet, not being a statement of
what the objeets of the company are. Accordingly it is
desivable that the Memorandum should specifically enu-
wrate all the businesses that the company is likely to
ndertake,  For instance, a mining company should take
or to construet tramways and canals, and not only to use
them itself, but to let them out to others; and almost every
anpany may with advantage take powers to aequire lands
ol build offiees or works, and to dispose of them. Simi-
wly, a company which lends money on mortgage should

London Financial Association v. Kelk, [1884] 26 Ch. D. 107,
German Date Coffee Co., [1882] 20 Ch. D. 169.
'Stephens v. Mysore Reefs (Kangundy) Mining Co., [1902] 1 Ch. 745.
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have power to develop and turn to account or improve any
lands that may come into its possession.

Under Section 19 the Memorandum can, with the
sanction of the Court, be altered as regards its objeets; but
this right is subject to many limitations, causing much
tronble and expense, and the necessity of making use of it
should be avoided if possible. These alterations and the
extent to which they can be made are considered at page

35, infra.

Tur Liasinity or Tne MEMBERS.

In Companies Limited by Shares the fourth eclause
must simply state that “The Liability of the Members
is  Limited.” Those are the words contained in the
forms given in the Second Schedule to the Aect, and they
should not be departed from. It is wrong to insert, as has
been done, “The Liability of the Company is Limited.”
Such a variation, if passed by the Registrar, might produce
results disastrous to the members.

The most usual course is to frame the Memorandum of
Association so as to limit the liability of each member or
shareholder to the amount of the shares held by him; the
meaning of which is that at no time can he be called upon
to pay, either for the purpose of carrying on the company’s
business or of satisfying the elaims of its creditors, a larger
sum than remains unpaid on the shares which at the time of
the call, or within a year before the commencement of the
winding up of the company, were registered in his name,
For example, if a member holds five shares of ten dollars
each, his utmost liability is fifty dollars, When he has paid
a part, the balance only can be recovered from him. Should
he transfer his shares before the full amount is called up,

his unsatisfied liability passes to the person who acquires
them ; but a contingent liability still attaches to the original
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holder to the limited extent that, if the company should go
into liquidation within one year from the time of his parting
with his shares, he may be called upon to contribute towards
the payment of any debts contracted before he ceased to be
a member, in the event of the existing members being unable
to meet the liabilities of the company, and the person who
has acquired his shares failing to pay up the amount of the
shares in full.

Under the provisions of Sections 68 and 69, however, the
directors or managers may take upon themselves an un-
limited liability, although the liability of the other members
is limited.

Section 182 of the Act defines the extent to which mem-
bers and directors of limited companies are liable in the

event of liquidation.

In the event of a company going into liquidation,
existing members are placed upon the “A List” of Con-
Past members who remain liable are placed on

tributories.
a separate list, commonly referred to as the “B List.”

The limitation of liability protects members from actions
brought in British Columbia by foreigners in respect of
husiness done in countries where limited liability is not

recognized.

5. Tue Nominar CArrran.

In Companies Limited by Shares the capital must be
divided into shares of a certain fixed amount, and a state-
ment to that effect included in the Memorandum: e.g. “The
Capital of the Company is Ten Thousand Dollars, divided
into Ten Thousand Shares of One Dollar each.”

If it is intended that part of the shares in the original
capital should have certain privileges or conditions attached

Risdon Iron and Locomotive Works v. Furness, [1906] 1 K. B. 49.
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to them, the particulars may either be given in the clause of

the Memorandum specifying the amount of the capital, or

the Articles of Association may define the rights of the
various classes of sharcholders,

[t is convenient to take powers in the Memorandum to
issne shares with preferred or deferred rights. It was
formerly held that unless such powers were taken at the
inception of the company they could not be subsequently
acquired. It has now been decided that a company can at
any time take these powers' unless the Memorandum of
Association expressly stipulates otherwise? ; but it is as well
to show on the face of the Memorandum that it is intended
that the powers may be exercised.

If the Memorandum defines the respective rights, they
cannot subsequently be varied® without the sanction of the
Court, in a proceeding under Section 52 or Seetion 129,
unless the Memorandum also confers powers to alter such
rights®; and if it refers to contemporaneous Articles as
declaring the rights, it seems that this makes the Articles
for the purpose part of the Memorandum and therefore
unalterable, but not if it refers to such rights as the
Articles of Association may from time to time confer.t As
companies often desire to vary the respective rights given to
different classes of sharcholders, it is wise only to take
power in the Memorandum to issue preferred, ordinary, and
deferred shares, and to leave the declaration of the rights to
bo attached to such shares to the Articles or subsequent
special resolutions.

It is not infrequent to take power in the Memorandum
or Articles to modify the rights of the respective classes of

2'Andre  Gas Meter Co., [1897] 1 Ch. 361,

*Ashbury v. Watson, [1885] 30 Ch. D. 376.

Underwood ». London Music Halls, [1901] 2 Ch. 309; Welsbach In-
candescent Gas Co., [1904] 1 Ch. 87.
‘Collins v. Birmingham Breweries [1899] 15 Times L.R. 180.
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<harcholders with the sanction of an extraordinary resolution
of the holders of shares of the class affected, and this power
lias very frequently been acted upon.! But a power to
“modify” rights cannot be used to extinguish rights without
giving anything in place of them.? Where the rights are
conferred by the Articles only it is not necessary to have
reconrse to the procedure required by Section 52 in cases
where the rights are conferred by the Memorandum.®

There are further provisions contained in Section 52
that a Company Limited by Shares may by special resolu-
tion, confirmed by an Order of the Court, modify the con-
ditions contained in its Memorandum of Association so as
to reorganize its capital, whether by the consolidation of
saares of different classes or by the division of its shares
into shares of different classes, provided that no preference
or speeial privilege attached to or belonging to any class
<hall be interfered with except by a resolution passed by a
majority in number of shareholders holding three-fourths of
the capital of that class,' and confirmed at a meeting of
sharcholders of that class in the same manner as a special
resolution is required to be confirmed (i.e. by a bare major-
ity of those present or represented at a properly convened
meeting) 3 and it is declared that every resolution so passed
shall bind all shareholders of such class. This section pre-
sents some difficulties. The earlier part is confined to “the
consolidation of shares of different classes,” or “the division
" the former of
which is hard to understand, but the latter is a compar-

of shares into shares of different classes,

'Collins p. Birmingham Breweries, [1899] 15 Times L. R. 180.
*Gill p. Arizona Copper Co., [H)()l(l Court of Sess., 2 F, 843,
*Australian Estates Co., [1910] 1 Ch. 414.

_“This requires a bare majority in number of the shareholders, but th
majority must represent three fourths of the total capital of the class A
not three fourths of those present or represented at the meeting as in the,
case of a special resolution. This provision does not apply to cases where®
the preferential rights are conferred by the Articles and not by the Mem-
orandum (Australian Estates Co., [1910] 1 Ch. 414).
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atively simple matter. The proviso, morcover, clearly con-
templates that such consolidation or division may vary the
preferential or other rights attached to existing shares, and
enables  the specified majority to bind the whole class,
subject to confirmation by the Court. Tt is easy to under-
stand dividing 100,000 ordinary shares of $10 each into
50,000 preference and 50,000 ordinary shares of $10 each,
or into 200,000 shares of $5 each, to 100,000 of which
certain preferences are attached; but to consolidate 50,000
preference and 50,000 ordinary shares into 100,000 or-
dinary shares would simply be to deprive the preference
sharves of their priority, Possibly this is intended, the safe-
guards being considerable, for on the oceasion of a reduction
of capital it has been not uncommon, after reducing the
amount of the ordinary shares from, say $10 to $3, to make
them rank equally with the preference shares (or, as it is
called, to “unify” the stock), acting under powers to modify
contained in the Articles. It may be that the intention of
the Act is to make such a proceeding possible in all cases
where the specified majority approves and the Court
sanctions the arrangement.

When any such consolidation or division is sanetioned
by order of the Court, an office copy of the Order must be
filed with the Registrar within seven days after the making
of the Order, and the resolution will not take effect until
the copy is filed (Section 52, Sub=section 2).

If the Memorandum or Articles allow, a company may at
any time inerease its capital to any extent, as explained in
Part I1., Chapter XVIIIL. (sece page 354, infra). The in-
ereased capital may be divided into shares of a greater or
less value than those with which the company was originally
registered,

It has always been very common for companies to have
two or more classes of capital, such as Ordinary, Preference,
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Deferred, and Founders’ Shares; while railway and some
other companies have also Guaranteed Shares or Stock, and
<ometimes divide Preference into First, Second, and Third
Preference.  All these differences are matters of arrange-
ment, and a company ecan attach whatever rights and
privileges it pleases to one class of shares, and postpone
another class.  In the absence, however, of express provisions
to the contrary, the law treats all shares as conferring equal
rights,

Money raised upon debentures is mnot part of the
“capital” of the company, but is a debt due from the
company, and the amount should not be set out in the
Memorandum as part of the capital.  Such money is often
called “loan capital,” and payments made out of moneys
raised on debentures must be treated as paid on capital
account.

The capital of the company can be inereased by the
company itself; but it can only be reduced by an Order of
the Supreme Court of British Columbia confirming a
special resolution of the company—a matter involving delay
and expense,

The shares of a company formed under the Companies
Acts cannot be issued at a discount' ; nor may they be issned
by way of a bonus or gift; but they may be issued at a
premium. A commission may, however, be paid on the issue
of shares in the cases governed by Section 98 (sce page 106,
infra).

The manner of the issue of shares will be dealt with in
Chapter VII. of this Part (page 120, infra), and altera-
tions of capital by inerease or reduction in Chapter XVIIL.
of Part 11, (page 354, infra).

Preference Shares.

Preference shares may either (a) give a preferential

right only as to dividend, or (B) give a preferential right

'North West Electric Co. v. Walsh. 29 S.C.R. 33.
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both as to dividend and to the return of capital. In either

case the preferential dividend may be enmulative, or it n:ay

be ]'il.\ill'll' nnl.\‘ out of the profits of each year,

It will be obvious that preference shares bear the same
relation to ordinary that ordinary shares do to deferred, and
that an identically similar arrangement may be expressed by
saying either that one set of shares receives a dividend in
preference to the others, or that the latter shares have their
dividend deferred to that of the first named.

Whatever preferences or postponements are intended to
be ereated should be clearly expressed in the Memorandum
or Articles (if the original capital is divided into different
classes), or in the special resolution anthorising the issue of
preferred or deferred shares, and also in the prospectus
inviting subscriptions for the shares. It is also important
to express clearly what are the rights of the various holders
in case of a winding up. If the ordinary or deferred shares
are not to receive the whole profits after the preferred shares
have received their dividend, it is necessary to specify how
the reserve fund, which is an aceumulation of undivided
profits, is to be dealt with. Tt is also desirable to deal
expressly with the premiums receivable upon shares issned
above par.

Provigions in the Memorandum and Articles or in the
terms of issue of preference shares which give the holders a
preference in regard to dividend do not give a preference in
regard to the division of capital unless it is expressly men-
tioned.!  Persons subseribing for or purchasing preference
shares should proteet themselves by inquiring what their
rights will be in the case of a winding up; otherwise, upon
a reconstruction of the company, they may be reduced to

the position of holders of ordinary shares.?

1See Driffield Gas Light Co,, [1808] 1 Ch. 451, and next note,
*Griffiths v. Paget, [1877] 6 Ch. D. 511; Birch ». Cropper, [1880] 14
App. Ca. 528
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If the Memorandum or Articles declare that the pref-
(nee shares confer a preference in the winding up, but do
t further deal with the capital, the preference capital
st first be repaid, then the ordinary ecapital, and the
ieplus divided among both classes in proportion to the
minal amount of the shares; if the preference capital is
pavable “with interest,” this means with interest from the
ite of winding up, and any surplus from the sale of assets
ill he treated as capital.!

\ declaration that the profits are to be applied first in
wing a dividend on the preference shares, and secondly on
the ordinary sharves, gives the preference shareholders a
monlative dividend,® unless any other Article shows that
the profits of each year are to be distributed among the
preference and ordinary sharcholders on the basis named.?
e Artieles will on this as on other points be construed as
ey stand, and the fact that the company is a reconstructed
ne and that the word “cumulative” found in the earlier
\rticles has been strnek out will not affect the decision of
the Court in a elear ease'; but a declaration that a pref-
crential dividend is to be paid “out of the net profits of each
ar,” and after such payment a dividend on the ordinary
hares, does not give a eumnlative dividend.®

Sometimes, by the provisions of the Articles, the holders
{ preference shares arve precluded from voting in respeet of
neh shares, being treated as if they were holders of deben-
tures;  but many questions must arise in which their
nterests ave involved, and it seems improper to exclude them

'Espuela Land and Cattle Co., No. 2 [1900] Ch. 187,

Webh v, Earle, [1875] 20 Eq. 556; Foster v. Coles and M- B, Foster &
Sons, [1906] W. N, 107; Henry v. Great Northern Railway, [1857] 1 De G,
& 606

Adair . Old Bushmills l)i«lillrr_\',&l'l(lxl W.N.

Foster v. Coles and M. B. Foster & Sons, [1906, \\ N. 107,

Staples v. Bastman Co.,, [1806] 2 Ch. 303; Adair v. Old Bushmills
Distillery, [1908] W. N. 24
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from voting.  Oeccasionally the Articles contain a provision
that preference shareholders shall not be entitled to be
present at general meetings in respeet of their preference
shares; but it is difficult to imagine how a meeting can be a
“general” meeting in compliance with the Statutes if any
class of sharcholders be exeluded. Tt is to be observed that
Seetion 121 confers on the holders of preference shares (and

debentures) of public companies registered after the30th June,

1910, the same right to receive and inspect balance sheets
and the reports of the anditors and other reports as are
lnr\u'»t‘ll ||.\ lllw Il"le\ HI' nl'nlill:ll‘l\' ~ll:l|‘l'~.

When preference shares have been issued it is sometimes
desired to issue new shares taking priority over the pref-
crence shares alveady issued.  Whether this can be done
against the wishes of the holders of the original preference
shares will depend upon the bargain that was made with
them at the time their shares were issued, and to determine
the question careful attention must be paid to the provisions
of the Memorandum and Articles of Association, to the pros-
peetns inviting subseriptions for the preference shares, and
to the form of the share certificate. If it appear that a
promise was made to the holders of preference shares that
their rights should come first, they cannot be postponed’;
but if the preference shares were issued subject to the right
of the company to issue fresh capital having “such pref-

erences and priorities as shall be agreed upon” or “on such

)

terms as the company may determine,” then the original
]'l‘l'l.rl'vu"l' ~|I:II'I'~' may ||<' |m~1[>ulu‘n|."’
If shares are issned as preference shares when there is

no power to do so, or in an irregular manner, the subseribers

‘James v. Buena Ventura Syndicate, [1896] 1 Ch. at page 466; Welton
v. Saffery, [1897] .\vp Ca. at page 309

‘Pulbrook ». New Civil Service Co-operation, [1878] 26 W. R. 11;
Underwood ». London Music Halls, (1901 2 Ch. 309; compare Allen .
Gold Reefs of West Africa, [1900] 1 Ch, 656,
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are entitled to have the money they have paid for the shares
returned and are ereditors of the company.!

Profits may be applied, after the sanction of the Court
has been obtained (this being a reduction of capital), in
paying off preference shares.®

Founders’, Management, and Deferred Shares,

Founders’ or management shares are occasionally created
and issued. They are not, however, now held in much favor
except among companies of a speculative character, such as
mining and development companies. They are, in fact, only
deferred shares, receiving no dividend until the preference
and ordinary shares have been paid a fair dividend, the
amount varying according to agreement., The founders’,
management, or deferred shares are usually few in number,
and when the surplus profits are large the shares become very
valnable,

The practice is to use them to remunerate the promoters
or founders of the company, or the underwriters of the share
capital, who are allotted founders’ or deferred shares of a
small nominal amount, but entitled to take (say) half the
net profits after a specified dividend has been paid on the
ordinary shares. If, e.g., there are only 500 founders’ or
deferred shares of $1 each, and there are several thousand
dollars surplus profits, to half of which the founders are
entitled, it will be seen that for each dollar subseribed the
founders receive some hundreds per cent., and to this they
look as part of their compensation for founding and floating
the company. Sometimes, as an inducement to the public
to subseribe, one founders' or deferred share is offered for
every hundred ordinary sharves taken, the larger share-

'London and New York Investment Co., [1805] 2 Ch. 860; Waverley
Co. v. Bannerman, 23 Court Sess. Ca., 4th Series, 136.
‘Dicido Pier Co.’s Case, [1891] 2 Ch. 354.
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holders thus getting a second and contingent interest in the
profits of the ecompany.
The existence of founders’ or deferred shares of course

diminishes the value of the 1:1'1“]];[]'.\' ,~||:n'q~<V as in the case of

large profits a considerable proportion is taken by the holders

of founders’ or deferred sharves, 1t is also an objection that
they often ereate diffienlties in the case of a reconstruction
of the company. Another objection to such shares is that in
years of great prosperity they absorb all the surplus profit
which prudent traders would carry to reserve, so that in bad
years the company has no accumulation of profit to fall back
H[I““.

Under Section 90 every prospectus must state the number
of founders’, management, or deferred shaves (if any) and
the nature and extent of the interest of the holders in the
property and profits of the company, and also the voting

rights of each class,
Tue Decrararion or ASSOCIATION,

The Memorandum must end with the Declaration of As-

sociation, which is in the following form:

We the several persong whose names and addresses are subseribed are
desirous of being formed into a Company in pursuance of this Memorandum
of Association, and we respectively agree to take the number of shares in the
capital of the Company set opposite our respective names

NUMBER OF
NAMES, ADDRESSES, AND DESCRIPTIONS O} SHARES TAKEN
¥ SUBSCRIBERS BY EACH
SUBSCRIBER

[Here follow the names, addresses, and deseriptions of|
not less than five persons in the case of a Public Company,|
or two in the case of a Private Company, each of whom|
must subseribe for one share at least weh subseriber
must write with his own hand his name and the number of
shares he agrees to take.  His address and oceupation may
be written by any other person. |

Subseribers nsually sign for only one share each; but

there is no reason why they should not sign for as many
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Tue Decrararion or
Jires as they intend to take up and pay for. The fact that
liey have subseribed makes them members of the company
from the date of registration (page 44, infra). Directors
named in Articles filed contemporaneously with the Mem-
randum are required by Section 80, in the case of all
mpanies not being private companies, to subseribe the
Mlemorandum for their qualification shares (if any), or sign
mid file with the Registrar a Contract to take them from the
company and pay for them.!

The name, address, and occupation of each subseriber
hould be stated fully, giving the number, street, town
and county.  The trade or profession (if any) of
cach subseriber must also be stated, and it is best to avoid
indefinite deseriptions, snch as “Gentleman” and “Esquire,”
when possible.  Persons who have retired may deseribe them-
lves as “Retired Merchant,” ete. A clerk should state the
natnre of his elerkship, whether “Solicitor’s Clerk,” “Mer-
chant’s Clerk,” or otherwise. So an agent should state
whether he is a “Financial Agent,” “Patent Agent,” “Com-

mission Agent,” or otherwise.

Females may subseribe as well as males. An unmarried
man shonld deseribe herself as “Spinster” or by her occupa-
m if she has one, such as “Stenographer”; a married
oman - as “Married Woman” or “Wife of So-and-

S0, preferably the latter.  All or any of the signatories may
Neither corporations nor firms are recog-
nized by the Registrar as subseribers; but, of course, the

he foreigner

directors or partners, as the case may be, are at liberty to

sign in their individual capacity.

"The Registrar accepts as a compliance with this requirement a docu-
ment containing the words “We the undersigned, having consented to act
as Directors of the A Company, L unlml do hereby severally agree to take
from the said company and to pay for shares of each, being
the prese nhwl number of qnnhﬁ'(-ulmn shares for the office of dlm'lor of the
company,

General Company for Promotion of Land Credit, (1870] 5 Ch. 363
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Minors (i.e. persons under age) should not subseribe;
for, although the Registrar's certificate is conclusive evidence
that the company is duly registered, the Registrar would
refuse to aceept the Memorandum or grant the Certificate of
Incorporation if he had reason to believe the Memorandum
was not signed by adults,

Au agent may sign the Memorandum on behalf of his
principal, and the authority to sign may be given orally.
The excention will be good, whether the agent simply writes
his prineipal’s name or adds words showing that it is signed
by an attorney.'

The signatures must be attested by at least one witness,
who should be a disinterested person, and not a subseriber.
ITe should give his address and occeupation in the same man
ner as the subseribers,

The document may be signed at different times and
different places, and be witnessed by different persons; but
it is advisable to obtain all the signatures as near the same
date as |m-~i|-lt'.

All the above directions with respeet to the signatures,
cte., apply to the Artieles (if any), with the exception that
the number of shares taken need not be stated.

The Memorandum should be in correet form when pre-
sented for registration, and any alterations and interlinea
tions in it should be initialled by each subseriber, or the
witness should certify that the alterations were made before
the doenment was exeented.,

For the purpose of registration, the Memorandum may

he either entively written upon a sheet or sheets of foolseap;

or it may be partly written and partly printed; or it may be
entirely printed. As, however, every member is entitled to be
supplied with a copy on payment of one dollar, printing is
advisable.  Printing the document has the further advantage

"Whitley Partners, Limited, [1886] 32 Ch. D. 337.
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that every copy is an exact reproduction of the registered
original.

If the company is to be registered without special
Articles, the regulations contained in Table A in the First
Schedule to the Aet will govern the company (Section 21).
In the case of companies registered before the 1st July,
1910, without special Articles, the original Table A in the
Schedule to the Act of 1897 applies.

Under Section 80 the applicant must, in the case of com-
panies not being private companies, at the time of the
application for registration of the Memorandum and Articles,
deliver to the Registrar a list of the persons who have
consented to be directors, and if any person’s name is
wrongly included the applicant is liable to a penalty of
two hundred and fifty dollars. If the directors are appointed
Iy the Articles they must either sign the Memorandum for
their qualifieation shares or sign a Contract to take from the
company and pay for such shares, which Contract, together
with a Consent to Act, signed by each director, must be
filed with the Registrar.

There must also be a Statutory Declaration by a solicitor
engaged in the formation of the company, or by a person
named in the Articles as director or secretary, that all the
requirements of the Act have been complied with (See-
tion 27, Sub-section 2). The Registrar accepts a Declara-
tion by either of those persons as sufficient evidence, and, if

the other documents are in order, registers the company and

issues his Certifieate of Incorporation.
Avreration oF THE MEMORANDUM OF ASSOCIATION.

The Memorandum of Association ean be altered in the
following respects:

I. By changing the name of the company (Sec-
tion 18).
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By varying the amount of its capital (Sections 48

and 53).

By altering the division of its capital, consoli-

dating or subdividing the existing shares, con-

verting paid-up shares into stock, or reconverting

stock -into paid-up shares (Section 48),

By ereating reserve lability (Sections 66 and 67).

By making the lability of the directors unlimited

(Section 69),

By altering to a limited extent the objects for

which the ecompany was formed (Seetion 19),

With regard to these, Nos. 2, 3, and 4 will be dealt with

in Part 1L, Chapter XVILL (page 354, infra), and No. 5
on page 269, Tronly remains to deal here with the Change

of Name and Mteration of the Objeets of a Company.

Change of Name of Company.
I'o change its name a company must (Section 18):
1. Pass, confirm, and register a speeial resolution;
2. Give at least one month’s previous continuous
notice in the Gazette and  in some news-
paper  or  newspapers  published  or  eirenlated
in the locality in which the registered office
of the Company s sitnated, and in  the
locality in which the operations of the Com-
pany are carried on, of the intention to apply for
the change of name, and such notice must state the
name prn|nw'<| to be ;|~|n|»lt-l|:
Obtain from the Registrar his approval in writing
of the ]il‘l\|nu~<'n| change ;
Obtain from the Registrar a certificate that the
Company has changed its name.
No alteration of name will affeet a company in any of
its rights or obligations, or in any legal proceedings in
which it may be interested (Section 18, Sub-section 6).
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Alteration of Objects Clause.

A company may, under Section 19, alter the provisions
of its Memorandum of Association with respect to the objects
of the company, by special resolution, for any of the follow-
ing purposes: (A) To enable it to carry on its business more
ceonomieally or more effectually; (8) To attain its main
purpose by new or improved means; (¢) To enlarge or
change the loeal avea of its operations; (n) To carry on some
business or businesses which under existing circumstances
may conveniently or advantageously be combined with the
business of the company; () To restriet or abandon any of
the objeets specified in its Memorandum,

No alteration is permissible which would enable the Com-
pany to exercise all or any of the powers of a Trust Com-
pany as defined by the “Trust Companies Regulation Aet”
(Section 4, Amendments Aet, 1913),

No alteration of the Memorandum will take effeet until
and exeept in so far as it is confirmed by the Court, The con-
firmation must be songht by petition,and the Court will have
regard to the following rules:—(1) It must be satisfied that

the holders of debentures and any persons whose interests are

affected have had suflicient notice, and that all ereditors who

in the Court’s opinion have any right to objeet, or have

ohjected, have consented, or have had their debts provided

for either by payment or security. (2) The Court may

attach terms and conditions to the Order confirming the

alteration, and has the costs in its diseretion,  (3) The Conrt

mnst have regard to the rights of members or classes of

members, or, in other words, must protect a dissentient

minority of sharcholders, and may adjourn the proceedings
to allow of arrangements being made with them for the
purchase of their interests.  But no part of the capital may

be spent in buying them out: i.e. if their interests are to he
purchased, it must be with money provided either by share-
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holders or strangers, and not out of the capital of the com-
pany. (4)The Court may confirm the alteration either wholly
or in part, or may add words limiting the generality of the
proposed alteration.!

All the Court has to do is to decide whether the altera-
tion is fair and equitable as between the members of the
company. It is not concerned with the wisdom or desir-
ability of the proposed alteration, which is a question for the
menn b but will refuse its sanetion if the wishes of the
majority cannot be fairly ascertained.?

The Court will not, as a rule, allow large general ad-
ditional powers to be taken, but will require evidence that
the specifiec objects mentioned are required for some of the
purposes stated above.?

The sanction of the Court is gought by petition, on the
presentation of which a summons must be taken out to have
a day fixed for the hearing and for directions as to the
advertisement of the petition,

When the alteration has been made and confirmed by the
Court, an oftice copy of the Order confirming it, with a copy
of the Memorandum as altered, must (under a penalty of
fifty dollars a day) be delivered to the Registrar of Com-
panies within fifteen days of the date of the Order of the
Court; and npon his registering the altered Memorandum,
and issuing his certificate of the fact, it becomes thenceforth
the Memorandum of the Company. If the altered Memoran-
dum and Order are not registered within the preseribed
time, the Court has power to enlarge the time for registra-

tion (Section 19, Sub-section 6).

Spi N. 135 (2); re Fleetwood Estate Co,,
N0,

*Jewish Colonial Trust, [1908] 2 C'h, 287
D. & D. H. Fraser, [1903] W. N. 73, where in very special cireum-
stances wide powers were allowed to be taken
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CHAPTER 1V.
THE ARTICLES OF ASSOCTATION.

Tur Memorandum being the Charter of the company, it is
necessary to have Articles of Association to govern its in-
ternal affairs, and these may be termed the By-Laws of the
company.  Unlike the Memoranlum, the Articles of As-
<ociation may from time to time be altered by the members
without the intervention of the Court, and to an almost
unlimited extent.

The Memorandum and Articles of Association when
registered bind the company and its members to the same
extent as if each member had signed and sealed them, and
they contained a covenant by him to observe all the pro-
visions contained in them. It appears now that the Articles
establish a contract between the sharcholders and the com-
pany as well as between each individual shareholder and
every other'; but this contract is not for the benefit of
<trangers, or even of members in other relations than those of

membership.?

Every person dealing with a company is bound to ascer-
fain and will be deemed to have notice of any limitations
contained in the Articles of Association, and contracts made
must be construed accordingly.*  On the other hand, any
person dealing with a company is entitled to assume that the

"Wood ». Odessa Waterworks Co., [1880] 42 Ch, D. 636; Salmon -
Quin & Axtens, [1909] 1 Ch. 311, The cases have not been uniform on this
point.
‘Kley v. Positive \»munum‘ Co., [1876] 1 Ex. D. 88; Browne v. La
Trinidad, [1888] 37 Ch. D.

’l(n\.ll British Bank ». lurqunml [lmu] 6 E. & B. 327; Ernest ».
Nicholls, [1858] L. R. 6 H. L. 401 to 419; Fountaine ». Carmarthen Railway
Co., [1868] L. R. 5 Eq. 322; Peirce v. Jersey Waterworks Co., [1870] L. R
5 Ex 200; Irvine v. Union Bank of Australia, |lN77l 2 App. Ca. JM
Chapleo p. 'Brunswick Building Society, [1881] 6 Q. B. D. 696; Mahony v.
East Holyford Co., [1875) L. R. 7 H. .. 869,
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Articles registered have been duly adopted if they are such
as the company could lawfully adopt.!

A Company Limited by Shares may either be registered
with special Articles of Association, or may, without reg-
istering Articles, rely npon the regulations in “Table A,”
which is a code of “Regulations for Management of a Com-
pany Limited by Shares,”

There are, however, certain provisions which a Private
Company must include in its Articles; and others which it

must not (see page 375).

The following rules apply where Table A is excluded and
no other regulations are provided regarding the matters in
question: (1) Meetings may be held on seven days’ notice
being served on every member in the manner mentioned in
Table A5 (2) Any five members may summon a meeting;
(3) Any person elected by the members present at a meeting
may be the chairman thereof; and (4) Every member has
one vote in respeet of each sharve held by him (Section 75).

Large companies almost always adopt their own special
regulations, when the Articles begin with a statement to the
effect that “The following shall be the Articles of Associa-
tion of the Company, to the exelusion of Table A, in the
First Schedule to Companies Aet, 1911.”

Other companies, instead of wholly excluding Table A,
may adopt the suitable parts of that Table, with a few
special Articles containing the desired modifications. In
such cases the Articles commence with a statement to the
cffect that “The regulations contained in Table A, in
the First Schedule to The Companies Aet, 1911, shall be the
Articles of Association of the Company, except in so far as
they are modified by the following provisions.” The special
Articles are then set out, and the clanses of Table A which
are not to apply are indicated by their numbers: e.g.

'Muirhead ». Forth and North Sea Association, [1894] App. Ca. at page 7
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“Clanses — of Table A shall not apply.” In eases of this
kind it is a good plan to attach copies of Table A to the
Articles, so that each member who obtains a copy may have
the whole of the regulations before him. It may be observed
that Table A, or such portions of it as are adopted, need not
be registered.

The Articles must be printed or typewritten and divided
into paragraphs numbered consecutively (Section 22). They
must be signed by each subseriber to the Memorandum and
attested by a witness.

The registered Articles of a company, or any portion
thereof, or the regulations contained in Table A, may, sub-
ject to the conditions in the Memorandum, at any time be
altered or set aside by special resolution, others being sub-
stituted as eircumstances render necessary (Section 23).
This is a power of which the company cannot deprive itself,
cither by a statement in the Articles of Association' or by a
contract? that they shall not be altered. No majority of
shareholders, however, can even by altering the Articles
retrospectively affect, to the prejudice of non-consenting
owners of shares, the rights already existing under a con-
tract,® nor take away a right already accrued: e.g. after a
transfer of shares is lodged the company cannot create a
right of lien so as to defeat the transfer.* But every share-
holder is presumed to know that rights conferred by the
Articles alone are subject to alteration by special resolution
of the company, and he cannot restrain such an alteration,
even though to his own prejudice,® unless the alteration

'Walker ». London Tramways Co., [1879] 12 Ch. D. 705.

*Malleson ». National Insurance Co., [1894] 1 Ch. 200; Punt ». Symonds
& Co., [1903] 2 Ch. 506, following an unreported case in the Court of Appeal.

3Per Rigby, L. J., in James ». Buena Ventura Syndicate, [1896] 1 Ch.
g{txgmge 466; per Lord Watson in Welton v. Saffery, [1897] App. Ca. at page

.‘McAnhur, Limited v. Gulf Line, [1909] 8. C. 732, Court of Sess.
*Allen v. Gold Reefs of West Africa, [1900] 1 Ch. 656.
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would amount to a breach of contract; but it is far from
casy to say in what cases there is a contract, for in the case
last cited Lindley, M. R., says (at page 673): “A company
cannot break its contracts by altering its Articles of Associa-
tion; but when dealing with contracts referring to revocable
Articles, and especially with contracts between a member of
the company and the company respecting his shares, care
must be taken not to assume that the contract involves as one
of its terms an Article which is not to be altered”; while
Romer, L. J. (at page 679), shows that the Articles alone
may confer on classes of shareholders rights which are un-
alterable without their consent. In the case of the issue of
preference shares and the like there will almost always be
outside the Articles a contract conferring the special rights
to be found in the prospectus or in the terms of the offer and
acceptance of the shares.!

Even when Articles have not been formally altered, the
Court may have regard to a long course of practice, and
recognise as valid Articles which have been used for many
vears, although not regularly adopted,® and may also act
upon a distribution of assets not in striet accordance with
the Articles if there has been a general adoption of the
method of distributing.®  Morcover, where an Article is one
which the company has power to adopt, the fact that there
has been a defect in the procedure of its adoption will not
prevent a person dealing with the company on the faith of
the Article from insisting that it shall be treated as binding
on the company, and the company can equally insist upon

'See also Bailey . British Equitable Assurance Co., [1904] 1 Ch. 374,
where the position of a stranger claiming rights defined by the Articles is
considered, The case was, however, reversed in the House of Lords,
[1906] App. Ca. 35.

*Ho Tung v. Man On Insurance Co., [1902] App. Ca. 232,

*Somes v. Currie, [1855] 1 K. & J. 605; Beeston Pneumatic Tyre Co.,
[1808] W. N. 34, 14 Times L. R. 338, cases which were recognised in North-
West Argentine Railway Co., [1900] 2 Ch. 882,
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cuch Article where it has been made the basis of a contract
with a stranger. '

It has been pointed out that companies registered without
Articles of Association before the 1st July, 1910, were
governed by the Table A, as contained in the First Schedule
to the Companies Act, R.S.B.C., 1897, and there is still a
large number of companies regulated by that Table, in some
cases with and in others without modification. Those com-
panies ean now obtain the benefit of a modern set of Articles
by passing a special resolution to the following effect :—“The
existing regulations of the company are hereby rescinded, and
in lien thereof the regnlations contained in Table A, in the
I'irst Schedule to The Companies Act, R.S.B.C., 1911, shall
be the regulations for the management of thecompany.” If it
le desired to vary any of these regulations, there should be
added to the resolution the words “subject to the modifica-
tions hereinafter set forth,” after which the special Articles
to give effect to the variations required will follow as part of
the resolution.

The adoption of the new Table A where possible is very
advisable, as there is great convenience in having identical
Articles for various companies, so that they may become well
known and understood.

Every company is bound to supply any of its members,
on request, with a copy of its Memorandum of Association,
having annexed thereto its Articles of Association (if any),
upon payment of a sum not exceeding one dollar. The
penalty in case of default is five dollars for each offence
(Section 28).

Table A is part of the Act, and accordingly companies
may safely adopt any operative regnlations contained therein,
or analogous thereto, without fear of such regulations proving
invalid. The Lieutenant-Governor in Council may, however,

"Muirhead ». Forth Insurance Co., [1904] App."Ca. 78.
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under Seetion 126, alter any of the Tables or Forms in the
First Schedule.

The following form of Articles will suffice for a company

desiving not to incur the expense of registering a complete

set of special regulations:

ArricLes or Associarion or Tue Compaxny, LiMiTED.
1. The regulations of the company shall be those con-

.

tained in Table A in the First Schedule io The
Companies Act, R.S.B.C., 1911 (hereinafter called
“Table A”), subject to the additions and modifica-
tions hereinafter set forth.

The minimum subseription upon which the direet-
ors may proceed to allotment in the case of the first
allotment of any shares payable in cash shall be
shares to the nominal value of $ .

It shall be lawful for the company to pay to any
person in consideration of his subseribing or agree-
ing to subseribe, whether absolutely or condition-
ally, for any shares in the company, or procuring
or agreeing to proeure subseriptions, whether
absolute or conditional, for any shares in the
company, a commission of per
share [or a commission at the rate of per cent.
on the nominal amount of the shares so subseribed
or agreed to be subseribed, or the subseription
whereof is so procured or agreed to be procured].
The first directors of the company shall be A. B.,
(. D., and E. F., who shall hold office until the
ordinary general meeting in the year 19 , unless
disqualified as provided by Clause 77 of Table A.
At the said general meeting, and at the ordinary
general meeting in every subsequent year, one
third of the directors, or if their number is not
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[Or 4.

three or a multiple of three then the number nearest
to one third, shall retire from office in the manner
provided in Table A.

Until the first directors are appointed the sub-
seribers of the Memorandum of Association shall
have all the powers of directors of the company,

* but shall act without remuneration. ]

The directors’ remuneration shall be at the rate of
$ per annum, and shall be divisible zmong
the directors in such proportions as they shall
determine, or in default of determination equally.
A resolution of the board to forego or reduce or
postpone the payment of their remuneration, or
any part thereof, shall bind ail the directors,

The qualification of a director shall be the holding,
in his own right, of shares to the nominal value
of not less than $ . A first director may
act before acquiring his qualification, but shall
acquire the same within two months [or one month]
after his appointment,

If the company is a Private Company it must include in

its Articles clauses restricting the transfer of shares, limiting
the number of members (exclusive of employees) to fifty
and prohibiting any invitation to the public to subseribe for

shares or debentures (see page 375). It must also rescind
the Clauses of Table A (35 to 40) authorising the issue of

share warrants,
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CHAPTER V.
THE BOOKS AND SEAL OF THE COMPANY
Tue Meymsers or A CoMpany.

Memsersure is defined by Section 32 of the Companies Act
as follows: “The subseribers of the Memorandum of a com-
pany shall be deemed to have agreed to become members of
the company, and on its registration shall be entered as
members in its Register of Members. Every other person
who agrees to become a member of a company, and whose
name is entered in its Register of Members, shall be a mem-
ber of the company.”

A subseriber of the Memorandum is therefore a member
whether he has otherwise agreed to become so or not, and
whether or not his name is entered on the Register, and he is
bound to take and pay for the number of shares written
opposite his name.! e is not relieved from liability unless
the whole of the shares are allotted to other persons, so that
none is left in respect of which he can be registered.®?  When
the liability is thus extinguished, it does not revive on an in-
crease of capital or a forfeiture of shaves putting further
shares at the disposal of the directors.”

The same consideration, as to what is good payment (e.g.
the set-off of a debt) apply to shares thus taken as to shares
taken in the ordinary way. They can pay for shares for
which they have subseribed the Memorandum by a transfer

"l‘ydd Mwﬁ'rcv Slate Co., [186‘)] 20 L. T. 105; Drummond’s Case.

[1869] 4 (jl 772; Pell’s Case, [1870] 5 Ch. 11; Patterson v. Turner, 3 O. L,

R. 373. In re London \pmkor Prmlmg Co, 16 A. R. 508. 1In re

Ilfnggorl Mfg. Co., 19 A. R. 582. In re l\opmmg Planing Mills, 18 O.
. R. 80.

*Tufnell’s Case, [1885] 29 Ch. D. 421; Evans's Case, [1867] 2 Ch. 4’7'

London Coal ( o, [1877] 5 Ch. D. 525; Levick's Case, [1870] 40 L. J. Ch.
180,23 L. T. 8.

"Mackley’s Cnsc, [1876] 1 Ch. D. 247.
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of property or by services in any manner agreed with the
company.

The other persons who are members are those who have
agreed to take sharves and whose names are entered in the
Register.  These persons are not members until their names
are entered in the Register; but if there is a complete agree-
ment between them and the company they will not escape
liability, for the Register can be amended under Section 43
while the company is a going concern, or under Sec-
tion 209 when the company is in liquidation." On the other
hand, to have his name entered in the Register does not
make a man a member if he never agreed to become one, for
the name may in like manner be removed, and if retained in
the Register after his name should have been removed the
C'ourt may make its order for removing his name retrospec-
tive, so as to free him from liability as a contributory.?

A corporation may be a member if authorised by its con-
stitution to hold shares®; but a partnership should not be
entered in the firm name, as the firm is not “a person,” and
the names of the individual holders of the shares must be
entered in the Register (Section 33). If a transfer purports
to be made to a firm in its firm name the company may
reject it.*  If, however, the firm name is in fact entered with
the consent of the partners, they become liable as members.®

The simplest and most usual form of agreement to be-
come a member is an application for and an allotment of
sharves, This is dealt with in Chapter VIL. (infra, page 119,
el seq.). But an agreement may be made in other ways.
For instance, it may be part of the preliminary contract with,

'Winstone's Case, [1879] 12 Ch. D. 239;
[1877] 1 C. P. D, 201, 664.

*Nation’s Case, [1866] 3 Eq. 77; compare Sussex Brick Co., [1904] 1 Ch.
598,

‘Bath’s Case, [1878] 8 Ch. D. 334; Barned’s Banking Co., ez parte
Contract Corporation, [1868] 3 Ch. 105.

“Vagliano Anthracite Collieries, (1910] W. N. 187.

$Weikersheim’s Case, [1873] 8 Ch. 831.

e Portal v. E
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the vendor that he shall take shares; persons may by under-
writing letters bind themselves to take any shares not sub-
seribed for by the publie; or there may be contracts to take
sharves which are not in writing, for a man may agree with
the company by word of mouth, or even by conduet, to be-
come a member,  Thus, if a man who has not previounsly
agreed to take shaves knows that they have been allotted to
him, and afterwards acts as a member of the company (for
instance, by attending mectings, giving proxies, or selling or
attempting to sell some of the shares), he will be held to
have accepted the allotment and to be a member in respeet of
the shares.  Or a person aceepting the office of director when
the Articles make it a condition of his office that he shall
take shares from the company will be held to have agreed to
become a member' (see “Directors’ Qualification Shares,”
Part I1.; Chapter X111, page 247, infra).

An agreement to take shares may be made through an
agent.*  The anthority of the agent must be considered
under the ordinary doctrines of priveipal and agent. An ap-
plication by a person not having authority of course does
not make the supposed principal a member® ; but it must be
noted that the act of a person purporting to be an agent may
be ratified by the intended principal, and such ratifieation
may be by acquiescence if there is full knowledge of the
facts; and, further, that where a person has given a
written authority, which is acted upon by a third party in
good faith (e.g. by a company in making an allotment), he
may be estopped from alleging that the anthority was limited
by private instructions, or was not complete, if upon the face
of the document all was in order.*  As an authority coupled

'Rose v. Machar 8 O. R. 417: Norden Woollen Mills Co. v. Hecke! 17
Man. L. R. 557.

Levita's Case, [1870] 5 Ch. 489; Fraser's Case, [1871] 24 L. T. 746;
Barrett’s Case, [1865] 4 De G. & Sm. 416.

“Ex parte White, [1867) 16 L. T. 276; Coventry's Case, [1891] 1 Ch. 202,

‘Re l{enry Bentley & Co., [1893] 69 L. T. 204,
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with an interest (e.g. given for valuable consideration) is
irrevocable, an underwriting letter containing authority for
some person to apply in the name of the underwriter, when
duly aceepted, eannot be revoked.!

A person who purports to contract as agent for another,
not having authority, does not himself become a member,
but is liable to the company in damages for breach of war-
ranty of his authority—the measure of damages being the
loss sustained by the company, which may in some cases be
the whole nominal amount of the shares.?

To accept a transfer of shares involves an agreement to
become a member, and, if the shares are not fully paid,
renders the transferee liable for the unpaid balance.

An exception, however, is made in the case of a person
taking a transfer of shares as collateral sccurity for a loan.
Seetion 40 provides that no liability shall attach to such
mortgagee or pledgee of shares but that the person mort-
gaging or pledging same shall be liable as a shareholder in
respect thereof.

If an agreement to take shares (not arising merely by
subseription to the Memorandum) is brought about by mis-
representation, made either by the company or its agents,
the member can, before a winding up, obtain rescission of the
contract, repayment of what he has paid, and removal of his
name from the Register. But, a contract procured by mis-
representation being only voidable and not void, if the com-
pany has gone into liquidation and other interests have come
into existence, it is too late to set the contract aside, and the
person remains a member (see under head of “Errrcr or
MIsREPRESENTATION IN THE Proseecrus,” page 88, infra).

1Carmichael’s Case, [1896] 2 Ch. 643; Hindley's Case, [160¢ | 2 Ch. 121,
m’Ez parte Panmure, [1883] 24 Ch. D. 367; Coventry’s Tase, [1891] 1 Ch.
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If, however, there was in fact no contract to take shares, the
supposed member ean at any time have his name removed
from the Register; for he was never really a member.!

A man ceases to be a member of a company upon a com-
plete transfer of his shares being made, but he remains liable
to a limited extent in the event of a liquidation occurring
within one year after the transfer. On the death of a share-
holder the membership of course ceases, but his estate re-
mains entitled to the benefits and subject to the burdens
arising from his membership until some other person is
entered in the Register in respect of his shares. A man may
also cease to be a member by a surrender or forfeiture of his
shures properly made.

The representatives of a deceased member are en-
titled to receive on behalf of the estate any dividends,
bonuses, or benefits attaching to the shares, and are liable to
contribute in respect of the estate in their hands and to be
put on the list as representative contributories. (See See-
tion 185.)

Section 39 of the act expressly provides that no person
holding shares in the capacity of executor, administrator,
guardian, or trustee shall be personally subjeet to liability
as a shareholder; but that the estates and funds in the
hands of such person shall be liable in like manner and to
the same extent as the testator or intestate, or the minor,
ward, or person interested in the trust fund would be if
living and competent to act and holding such shares,

lh(' company cannot refuse to enter executors in the
Register or insist on inserting a notice that they hold in a
representative capacity, unless the Articles contain some
anthority to do so, and must enter the names in the order
desired by the executors, a matter which often affects the
right to vote and receive notices.?

‘Onkm v Turqu.mtl [1301] L.R.2 I{ L 525 Alabaster’s Czw(‘ [1869]
7 Eq. 273.
T, H. Saunders & Co., [1908] 1 Ch. 415.
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Infant Members,

An infant may become a member of a company' aud
hold shares either by subseribing the Memorandum of As-
sociation® or by taking a transfer of shares® but the com-
pany has power to refuse to aceept a minor as a sharcholder
or transferee of sharves,® and should always do so, at any
rate, in any case where a liability attaches to the shares, for
the infant can on attaining his majority repudiate the shares
if they are then burdensome.®

The company or its lignidator can set the transfer aside
on learning that the transferee is an infant,® unless it has
allowed him to transfer his shares and accepted his trans-
feree,” or has retained him on the Register or list of con-
tributories after knowing of his infancy.® If a transfer to
an infant is repudiated either by the infant or the company,
the person who transferred the shares to the infant is
restored to the Register of Members or list of contributories
as the holder of the shares”; and even if the infant has
transferred some of the shaves, the transferor to the infant
remains liable in respect of the balance untransferred'®; but
the transferor will escape liability if neither the ~fant on
attaining twenty-one nor the company has repr iiated the

'An infant cannot, however, become a member of tutory corpo-
ration where the provisions of the Statute are such as (o contemplate the
acts of an adult, e.g. where every member is eligible for the council (Sey-
mour ». Royal Naval College, [1910] 1 Ch. 806).

. *Re Laxon & Co., [1892] 3 Ch. 555; Nussau Phosphate Co., [1876] 2
*h. 610.

sLumsden’s Case, [1868] 4 Ch. 31.

‘Symon’s Case, [1870] 5 Ch. 208; Costello’s Case, [1869] 8 Eq. 504,

sPublin and Wicklow Railway Co. v. Black, [1852] 8 Ex. 181; Ebbett’s
Case, [1870] 5 Ch. 302; re Laxon & Co. 92] 3 Ch. 555.

eSymon's Case, [1870] 5 Ch. 298; Costello’s Case, [1869] 8 Eq. 504;
Massey & Griffin’s Case, [1907] 1 Ch. 582.

"GGooch’s Case, [1872] 8 Ch. 266. .

*Parson’s Case, [1869] 8 Eq. 656 (three years); Massey & Griffin's
Case, [1907] 1 Ch. 582 (nine years).

*Capper’s Case, [1868] 3 Ch. 458; Symon's Case, [1870] 5 Ch. 208;
Weston’s Case, [1870&? Ch. 614; Costello’s Case, llBﬁQ] 8 Lw

19Mann’s Case, [1867] 3 Ch. 459, note; Curtis’s Case, [1868] 6 Eq. 455.
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transfer of the shares to the infant, so that he has himself
become a duly constituted member.! Nor can such trans-
feror be put on the B List of contributories if his transfer
was more than a year before the winding up, and the
infant has re-transferred the shares to another person, even
though the latter cannot pay the calls.?

A person who has purchased shares and procured them
to be transferred into the name of on infant cannot be put on
the Register as the true owner of the shares® unless there
can be shown to be some contractual relation between him and
the company, or the circumstances are such as to show that
the infant’s name was used as a mere alias for the adult.*

If the infant repudiates his shares on attaining his
majority he can, provided he has derived no benefit from
the shares, recover back any sums he has paid the ecompany
in respect of them®; but he cannot, even while an infant,
retain the shares without aceepting the burdens attaching to
them, e.g. the liability for calls.® Until he repudiates the
shares he is for the purpose of both benefits and burdens a
member and shareholder.”

The infant’s repudiation may be at any time during his
minority or within a reasonable time after attaining his
majority. What is a reasonable time for repudiation varies
with the circumstances. The receipt of benefits would deter-
mine the right of repudiation. In the case of shares in a

'"Parson’s Case, [1869] 8 Eq. 656; Lumsden’s Case, [1868] 4 Ch. 31;
Ebbett’s Case, [1870] 5 Ch. 302; Mitchell's Case, [1869] 8 Eq. 363; Massey
& Griffin’s Case, [1907) 1 Ch, 582,

*(Gooch’s Case, [1872] 8 Ch. 266.

M'Mwy & Griffin’s Case, [1907] 1 Ch. 582; King's Case, [1872] 8 Ch.

‘Pugh & Sharman’s Case, [1872] 13 E? 566; Richardson's Case, (18 75]
19 Eq. 588; Nickalls ». Furneaux, [1869] W. N. 118,

*Hamilton ». Vaughan Sherrin Co., [1894] 3 Ch. 598; Cope v. Overton,
[183;.53 10 Bing. 252,

‘ork and Bandon Railway Co. v. Cazenove, [1847] 10 Q. B. 935; Leeds

and Thirsk Railway Co., [1849] 4 Ex. 26; North-West Railway Co. v.
MecMichael, [1850] 5 Ex. 114,

"Lumsden’s Case, (1868] 4 Ch. 31; re Laxon & Co., [1892] 3 Ch. 555,
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company one' or two years delay has sufficied to put an end
to the right; but in another case nearly three years’ delay
was held not to preclude relief.* 1If there is no repudiation
within a reasonable time the infant, as above stated, remains
a contributory or member, subject, however, to the liqui-
dator’s or company’s right (if not precluded by the
acquiescence or delay of the company or liquidator) to re-
move the infant’s name and substitute that of the transferor.

There is no anthority as to how far an infant member
while on the Register of Members can act as a director or
exercise rights of voting, signing requisitions, and giving
proxies; but there seems no reason why, while remaining a
member, he should not exercise these funetions.

Tur Recister or MEMBERS.

Every company is required to keep a Register of its
Members in one or more books, and Section 33 of the Com-
panies Act prescribes that the following particulars shall be
entered therein:

1. The names and addresses, and the oceupations, if
any, of the members, and in the case of a company
having a share capital a statement of the shares
held by each member, distinguishing each share by
its number, and of the amount paid or agreed to
be considered as paid on the shares of each
member ;

9. The date at which each person was entered in the
Register as a member;

3. The date at which any person ceased to be a
member.

'Ebbett's Case, [1870] 5 Ch. 302,

*Mitchell’s Case, [1870] 9 Eq. 363.

*Hart's Case, [1868] 6 Eq. 312. also Central Bank v. Hogg 19 O. R. 7.
‘See above and Massey and Griffin’s Case, [1907] 1 Ch. 582,
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It is not nncommon for secretaries to enter in the
Register, not the date when the name of a person was
entered in the Register as a member, but the date when he
agreed to become a member.  This is not in accordance with
the Aet, and may be material. Exeept in the case of a sub-
seriber to the Memorandum, a person is not a member until
his name is entered in the Register, and the seeretary must
make a true record to show when he became a member.

The penalty for not keeping such a Register is twenty-
five dollars per day, and every director or manager know-
ingly and wilfully permitting default is liable. The Reg-
ister of Members is prima facie (but not conclusive) evi-
dence of any matters directed or authorised to be inserted
therein (Seetion 44).

By Section 35 it is provided that no notice of any trust
shall be entered on the Register or be receivable by the
Registrar, and the company may not enter particulars of a
lien it may claim to have on the shares.!

The Register of Members gives particulars of the shares
as they were originally issned, with the changes from time
to time made; the Register of Transfers (as its name im-
plies) gives particulars of the changes which take place in
the ownership of shares; and the Annual List and Sum-
mary shows the names, addresses, and occupations of the
members in each year, and the aggregate number of shares
held on the fourteenth day after the ordinary general meet-
ing, with other particulars, which will be found later on
under the head “Ax~var. Returys or Carvrtarn axp Mew-
sers (page 372, infra). In the case of small companies
these may all be bound together in one volume,

The Register of Members is not an easy book to keep in
proper order, especially where there are different classes of
shares, the calls of various amounts, and the transfers

'W. Key & Son, [1902] 1 Ch. 467.
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numerous, The Aect does not preseribe any particular
system of keeping the Register, but ouly requires that it
shall contain the particulars above noted, and more than one
book may be used.'.

A company not entering in the Register the name of a
person entitled to be put thereon is liable to pay him
damages for any loss he may have sustained by its neglect
or refusal to do its duty (Section 43, Sub-section 2).?

Inspection and Copies of the Register.

The Register of Members “commencing from the date
of the registration of the company,” must be kept at the
company’s registered office, and be open, for a period of at
least two hours a day, to the inspection of any member
eratis, and to the inspection of any other person on payment
of a sum not exceeding twenty-five cents for each inspection
(Section 41).  Any member or other person may demand to
o supplied with a copy of the Register or of the Annual
List and Summary, or any part thereof, on payment of
twenty-five cents for every hundred words required to be
copied (Section 41, Sub-section 2), but is not entitled him-
self to take extracts and make copies.® Any company
refusing to supply such copy or to submit its Register for
inspection is liable to a penalty of ten dollars for the
refusal, and a further penalty of ten dollars per day for
every day during which such refusal continues, and every
director or manager is alike liable (Section 41, Sub-sec-
tion 3). Even if it be known that the object of inspecting
the Register, or of requiring a copy thereof, is antagonistic
to the eompany, it is illegal to refuse such inspection or

'Weikersheim’s Case, [1873] 8 Ch. 831, 836.

*See Ottos Kopje Diamond Mines, [1893] 1 Ch. 618; Tomkinson ».
Balkis Consolidated Co., [1891] 2Q. B. 614.

B at Gold Mining Co., [1901] 2 K. B. 665, overruling Boord ».
African Consolidated Land and Trading Co., [1898] 1 Ch. 506. :

o

——
XN N
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copy.!  But the right to inspect ceases upon the cornmence-
ment of a winding up,® and if inspection is required after
liquidation an Order of Court must be obtained under
Section 258, Such an Order entitles the party to inspeet
and take copies himself. e need not pay the liquidator a
fee for having them made.?

Period when the Reg.ster may be ('losed.

A company may close its Register for a period not
exceeding thirty days in each year, upon giving notice there-
of by advertisement in some newspaper eireulating in the
distriet in which the registered office is situate (Section 42).

The usual course is to close the Register for fourteen days
before the ordinary general meeting, and to state the fact in
the notice convening the meeting. The main objects of
closing the Register are that entries of transfer may be
deferred until after dividends have been declared and paid,
and that lists of members may be made out in the event of
polls being demanded, and the like, But closing the Register
is sometimes resorted to with the object of preventing in-
spection for a hostile purpose.
Reclification of the Register.

It is of the greatest importance that the Register of
Members should be promptly and acenrately entered up, as
delay or inaccuracy frequently leads to expensive lawsuits,
Section 43 prescribes that if the name of any person is with-
out sufficient cause entered in or omitted from the Register
of Members of any company, or if default is made or un-
necessary delay takes place in entering in the Register the
fact of any person having ceased to be a member of the eom-

'Reg. ». Wilts and Berks Canal Navigation Co., [1873] 29 L. T. 922,
3 A. & E. 477; Mutter ». Eastern and Midlands Railway, [1888] 38 Ch. D.
92; Davies ». Gas Light and Coke Co., [1909] 1 Ch. 708.

*Kent Coalfields Syndicate, [1898] 1 Q. B. 754.
3R¢ Arauco Co., [1899] W. N. 134,
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pany, the person or member aggrieved, or any member of
the company, or the company itself, may apply for an Order
of the Court that the Register may be rectified; and the
Court may “either refuse the application or order Rectifica-
tion of the Register, and payment by the company of any
damages sustained by any party aggrieved.”®  Such an
Order must be notified to the Registrar of Companies (Sub-
section 4). But if the Order for Rectification is refused, the
Court eannot give damages upon a motion made under Sec-
tion 43, the proper course being for the person aggrieved to
bring an action.? The Court has power to determine any
question relating to the title of any party to the application
(Sub-section 3).

The Court will interfere and rectify the Register, upon
a motion made under Section 43, where the error is due to
the neglect or default of the company, and generally when
the question arises between the company and a member or
alleged member whether his name is properly included or
excluded.®* The power of the Court is diseretionary, and
regard must be had to the “justice of the case™ 1In a
dispute between two individuals as to which ought to be reg-
istered as a member of the company, if the matter is a
simple one the Court will decide it upon a motion under
this section, and will make the necessary Order for rectify-
ing the Register. But if the question is complicated, or if
the rights of third parties intervene, the Court will not

CI:AGS to the measure of damages see Ottos Kopje Diamond Mines, [1893]
1 Ch. 618.

See Ottos Kopje Diamond Mines, [1893] 1 Ch. 618,

3Ward and Henry's Case, [1867) 2 Ch. 431; Reese River Silver Mining
Co. v. Smith, (1870] L. R. 4 H. L. 64, 79.

Sichell's Case, BSBSI L. R. 3 Ch. at page 122; re Dronfield Silkstone
Co., [1881] 17 Ch. D. at page 97; Trevor ». Whitworth, [1888] 12 App.
Ca., per Lord Macnaghten, at page 440. If the removal of a member's
name was in consequence of an invalid surrender, it will be replaced
even after seven years (Bellerby ». Rowland and Marwood's Steamship
Co., [1902] 2 Ch. 14).
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interfere, but will allow the party aggrieved to seck his
remedy by an action.!
A member can procure his name to be removed from the
Register on the ground that he was induced to subseribe for
his shares by fraud or misrepresentation in the prospectus,?
! if the shares are not fully paid,® and if the application is
made within a reasonable time, and before proceedings have
been taken to wind up the company.* In an application of
this nature the same general prineiples will apply as if the
applicant were secking rescission of any ordinary contract on
the ground of frand or misrepresentation. But a share-
holder cannot retain his shares and ask for damages (see
page SO.infra).

If the contract under which the alleged shareholder is
supposed to have taken his shaves is void from the begin-
ning, and not merely voidable, his name may be removed
from the Register even after a winding up has commenced ;
for he never agreed to take the shares.®

If where a transfer is complete and in order, and left for
registration, it is not registered owing to any unnecessary
delay on the part of the company, the name of the trans-
feror will be removed and that of the transferee placed on
the Register, although a winding up has eommenced in the
interval, and the order may be retrospective in effect, so as
to render valid notices of dissent given by the transferee to
a scheme of reconstruetion,® or to relieve the transferor from

'"Ward and Henry’s Case, [1867] 2 Ch. 431
Q. B. D. 463; ex parte Sargent, [1874] 17 Eq.
*Ex parte Ward, [1867] L. R. 3 Ex
95; Luun{nn and Staffordshire Co., [188:
*Alison’s Case, [1874] 9 Ch. 1.
Muir ». Glasgow Bank, [1879] 4 App. Ca. 337; Tennent ». Glasgow
Bank, [1879] 4 App. Ca. 615.  See also page 87, infra.
; *Onkes v. Turquand, [1867] L. R. 2 H. L. 325 Alabaster’s Case, [1869]
7 Eq. 273.
%Sussex Brick Co., [1004] 1 Ch. 598.

; ex parte Shaw, [1877] 2
73.

180; ex parte Kintrea, [1870] 5 Ch.
| 24 Ch. D. 149,
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liability as a contributory.! But no alteration will be made
if the transfer is not registered owing to a decision of the
directors, bona fide come to and withiu their powers, that
the transfer ought not to be registered,® or if something re-
mains to be done to complete the transfer,® or if the
Articles require the directors to exercise their diseretion and
they have not done so*; and if there is a pending dispute
whether the company is in liquidation the Order will not be
made, although the Judge has in an interlocutory proceeding
decided that there is no winding up in operation.®

The importance of these rules is great, becanse until a
new member is entered in the Register the former holder of
the shares remains liable in respect of any ecalls which may
be made on the shares.

The Court has power to rectify the Register after as
well as before a Winding-up Order has been made (Sec-
tion 209),% and by an application to the Court the liquida-
tors can enforce the liability of persons who are not, but
ought to have been, entered in the Register of Members.

Where a company is being wound up by the Court or
subject to its supervision, transfers of shares are, unless the
Court otherwise orders, void (Section 248, Sub-section 2);
and where the company is being wound up voluntarily any
transfers of shares, unless made to or with the sanction of
the liquidator of the company, are void (Seetion 248, Sub-
section 1). In the former case the exercise of the power of

Nation’s Case, [1866] 3 Eq. 77; Hill's Case, [1869] 4 Ch. 769 n.

2Alex. Mitchell's Case, [1879] 4 App. Ca. 548; Nelson Mitchell's Case,
[1879] 4 App. Ca. 624,

3Marino’s Case, [1867] 2 Ch. 596.

‘Walker's (‘ase, [1866] 2 Eq. 554; Union Debenture Corporation v.
Fletcher, 59 J. P. 7

Violet Consohdamd Gold Mining Co., [1899] W. N. 66, 68 L. J. Ch
535,80 L. T. 68

*See Sussex Brlck Co., [1904] 1 Ch. 508.
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the Court is diseretionary, and an Order will not be made
except on strong grounds.!

Tue Recister or MORTGAGES,

In addition to registering with the Registrar certain
mortgages and charges as required by Section 102 (see
page 204), every limited company must keep a Register of
all Mortgages and Charges specifically affecting the property
of the company, in which must be entered a short deserip-
tion of the property mortgaged or charged, with the amount
of charge created, and, except in the case of securities to
bearer, the names of the mortgagees or persons entitled to
such charge. If any property of the company is mortgaged
or charged without such entry being made, every director,
manager, or other officer of the company who knowingly and
wilfully authorises or permits the omission is liable to a
penglty of two hundred and fifty dollars (Section 108).

However, a mortgagee, even though a director of the
company, does not lose his security by an omission to see
that it is entered in the Register of Mortgages®* although he
does so if the mortgage is one that requires registration
under Section 102 and is not registered with the Registrar
(see page 206, infra).  The priority of mortgages is not
affected by any imperfection of the Register kept by the
company.?

Debentures containing a specific charge on the property
of the company clearly must be included in this Register,
but not those only containing a floating charge. Where such
debentures are payable to bearer the names of the persons
entitled need not be specified.

Under Section 109 the Register of Mortgages, and copies
of all mortgages and charges which are required to be

! Onward Building Society, [1801] 2 Q. B. 46.
* Wright ». Horton, [1887] 12 App. Ca. 371.
* General South American Co., [1876) 2 Ch. D. 337.
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registered with the Registrar, must be open at all reason-
able times to the inspection of any ereditor or member of
the company without fee, and the Register of Mortgages
must be open to inspection by any other person on payment
of a fee not exceeding twenty-five cents; but on a winding
up the Register cannot be inspected without an Order of
Court.)  The right to inspeet the Register of Mortgages
involves a right to take copies of it.2  Any officer refusing to
allow such inspeetion is liable to a penalty of twenty-five
dollars, and a further penalty of ten dollars per day for
every day during which such refusal continues, and every
director or manager permitting such refusal is liable to the
same penalties, In addition to the above penalties, any
Judge of the Supreme Court sitting in Chambers, may by an
Order compel an immediate inspeetion of the Register (Sec-
tion 109, Sub-section 2).

There is no provision in the Aet for keeping a Register
of Debenture Holders as distinet from the Register of
Mortgages; but the debentures or trust deed usually provide
for such a Register being kept, and Section 110 requires
that every Register of Holders of Debentures of a company
shall (exeept when closed, in accordance with the Articles,
for any specified period or periods not exceeding thirty days
in any year) be open to inspection by the registered holder
of any such debentures and by any shareholder, subject to
any reasonable restrietions which the company may in gen-
eral meeting impose, so that at least two hours a day are
appointed for inspection, and every such debenture or share-
holder is entitled to a copy of all or part of the Register on
]m\'mont of ten cents for evvry hundred words. The pen-

! Somerset v. Land Securities Co., [1897] W. N. 29.

* Nelson v. Anglo-American Land Co., [1897] 1 Ch. 130. Note that, as
the sections do not give the persons mspectmx a right to have a copy sup—
Ehed on payment, the case is different from that of the Register of Mem-

ers (see page 53, supra)
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alties for default are twenty-five dollars, and ten dollars for
every day during which the defanlt continues, and are im-
posed on the company and every officer knowingly author-
ising the default.

The same seetion gives every debenture holder a right to
a copy of the trust deed securing his debentures, if printed
on payment of twenty-five cents, and if not printed on pay-
ment of ten cents for every hundred words, under the same
penalties for default (see page 202).

Tue Recister or Directors or MANAGERS,

Under Section 83 the company is required to keep a
Register of its Directors or Managers, and to file copies
thereof or of any changes therein. The penalty for default
in keeping the Register or neglecting to file a copy of it with
the Registrar of Companies is twenty-five dollars a day.

The Annual Return of Members and Summary of Cap-
ital and Shares required by Section 34 must also state the
names and addresses of the persons who are the directors
of the company at the date of the Relurn.

Tue Common SEAL.

Every company must be provided with a Common Seal,
on which it “shall have its name engraven in legible char-
acters” (Section 71, Sub-section 1[b]). If any director,
manager, or officer of a company “uses or anthorises the use
of any seal purporting to be a seal of the company whereon
its name is not so engraven,” he shall be liable to a penalty
of two hundred and fifty dollars (Section 71, Sub-section 3).
As has been remarked on page 17, the name of a company
should be correetly given in every detail. Especially is this
necessary in the case of the Common Seal, the use of which
is the official signature of the company.

The seal is impressed upon share and stock certificates
(Section 31), trust deeds, debentures, contracts, mortgages,
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snd other important documents, usually in the presence and
with the authority of two directors, who sign the document,
which is then countersigned by the secretary. Any contract
which if made between private persons would be required to
be in writing, and if made according to the law of the
Province or of the Dominion to be under seal, may be made on
behalf of a company in writing and under its common seal ;
but a contract which if made between private persons would
not require a seal may be made on behalf of the company in
the same manner by any person having express or implied
authority from the company (Section 84).

The mere affixing of the seal of a corporation is suf-
ficient without witnesses, and, unless the Articles provide
that the directors shall attest, it is not necessary, although it
is enstomary, for them to do so.

If the seal of a corporation is found to be attached to a
deed it will be presumed to be regularly affixed, and those
who assert to the contrary must strietly prove their case.!

A person having power to manage the affairs of a trading
company has implied power to affix the seal? But neg-
ligence of the company in leaving the seal in the custody of
a dishonest person will not preclude the company from set-
ting up that the seal was wrongfully affixed, and a forgery
gives no title® Thus where a secretary, to aid his own
frands, wrongfully affixed the seal of the company to share
certificates, and, having forged the signatures of two direct-
ors, issued the certificates apparently in the ordinary course

Clarke ». Imperial Gas Co., }lm 4 B. & Ad. 315, Woodhill ».
Sullivan 14 C. P, 265; Fell ». South R. 196; Sheppnrdv Bonanza
Nickel Co., 25 O. R. 305. National Malleable Cnst.mns Co., v. Smiths
Falls 14 0. L. R 22; South of Ireland Colliery ». Waddle L. R., 3 C. P.
463: 4 C. P. 617

*Re Contrm Cor rauon, [1868] 3 Ch. 105, 116; Biggerstaff ». Row-
att’s Wharf, [1896] 2 93.

Merchants of the Staple v. Bank of England, [1888] 21 Q. B. D. 160.
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of business, the company came under no liability to the
honest holders of the share certificates.!

In Articles of Association provision is frequently made
as to the oceasions on which the seal shall be used. The seal
is often secured by a bolt passed through part of the
mechanism, and held in position by two padlocks. Some-
times it is enclosed in a case with two locks, different per-
sons holding the keys.

A company may by writing under its common seal em-
power any person to act as its attorney to execute deeds on
its behalf in any place situate within or without the limits of
the Provinee (Section 87); or it may, if authorised by its
Articles, have for nse in any territory, district, or place out
of the Provinee a separate official seal, and by writing
authorise any person appointed for the purpose to affix the
same,  Such person when using the seal must certify the
date and place of affixing it (Section 88). This local seal
must be a facsimile of the original seal, except that it must
show on its face the name of the locality where it is to be
used.

'Ruben v. Great Fingall Consolidated Co., [1904) 2 K. B. 712; affirmed
in the House of Lords, [1906] App. Ca. 439,
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CHAPTER VI.

MATTERS PRELIMINARY TO COMMENCEMENT
OF BUSINESS.

Proyorion axp ProMoTERS.

Tue functions of Promoters and their duties and liabilities
are very important matters in connection with the formation
and early existence of a company, and it is important to
form clear ideas upon these points. Yet the Courts have
always refused to define exactly what constitutes a “Pro-
moter”—and rightly; for if a rigid definition were given,
those who desire to avoid the liabilities of the position would
be careful to come very close to the line without crossing it.
The best deseription is that of Bowen, L. J.:—“The term
‘Promoter’ is a term not of law but of business, usefully
summing up in a single word a number of business opera-
tions, familiar to the commercial world, by which a com-
pany is generally brought into existence.”* But probably
there should be added “and by which its capital is pro-
vided.” The promotion does not necessarily cease with the
registration of the company, for “a person not a director
may be a Promoter of a company which is already incor-
porated, but the capital of which has not been taken up.”?
In seeking to ascertain who are the Promoters of a com-
pany it is useful to ask:—(1) “Who started the idea of
forming a company for the purpose in question ?”  (2) “Who
settled what was to be included in the Memorandum and
Articles of Association and in the Prospectus, or gave the
lawyers instructions to prepare them and information upon
which they might be prepared 2 (3) “Who undertook the
liuhi]ity for the costs of preparing those documents, reg-

‘Whaley Bridge Co. ». Green, [1880] 5 Q. B. D. 1
*Emma Silver Mining Co. v. Lewis, [1879] 4 C. P D. at page 407.
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istering the company, and making the preliminary agree-
ments 7 (4) “Who sought out the persons who ultimately
became the first directors, and induced them to undertake
the office?”  (5) “Who procured the subseription of the
capital 7 And, lastly the famous question “Cui bono?”—
“Who benefited by the formation of the company ?”

It must be remembered, however, that none of these ques-
tions is deeisive, A man may have done one or more of
these things, and yet not be a Promoter; or a man may have
kept in the background and have appeared to do none of
these things, and yet be a Promoter. Usnally, however,
persons who have busied themselves in procuring subserip-
tions or underwriting will find it very hard to escape from
being held to be Promoters. Further, a man may be a
Promoter who is only acting as agent for others, or as
director of a promoting syndicate, if he has personally taken
an active part in the promotion.!

Very frequently the vendors of property to a company
are the Promoters.®  DBut, on the other hand, the owners of
property may have been asked, “If a company is formed to
acquire your property, will you sell it? and, if so, at what
price * If they have done no more than agree to sell they will
not be Promoters; nor will the solicitors who as part of their
professional duty prepared the eontracts.® But it is to be
noted that the Courts will look at the substance of a trans-
action, and vendors or others who are in reality the Pro-
moters will not escape liability by the interposition of a
nominal vendor or a nominal Promoter, who professes fo
purchase and resell the property or to undertake the
financial operations incident to forming and floating a
company.

'Lydney and Wigpool Co. v. Bird, [1886] 33 Ch. D. at page 4.

“Twyeross v, Grant, [1877] 2 C. P. D. 469; Beck ». Kantorowicz, (18571
6 K. & J. 230; Gluckstein ». Barnes, [1900] App. Ca. at page 249.

“Re Turner, [1884] 53 L. J. Ch. 42, 49 L. T. 20. .
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The relation of a Promoter to the company he is about
to form, although not strictly that of a trustee to his cestui
que trust, or Dbeneficiary, or of an agent to his
principal, is of the same mnature; and it follows
that he may mnot seeretly make a profit for himself,
nor otherwise benefit at the expense of the company.
Thus Lindley, L. J., in delivering the judgment of
himself and Cotton and Lopes, L. JJ., said, “Although not
an agent of the company nor a trustee for it before its
formation, the old familiar principles of the law of agency
and of trusteeship have been extended, and very properly
extended, to meet such cases. It is perfectly well settled
that a Promoter of a company is accountable to it for all
moneys secretly obtained by him from it, just as if the re-
lationship of principal and agent or of trustee and cestui que
trust, had really existed between him and the company when
the money was so obtained.” Tt was further held in the
same case that the fact that the Promoter was an agent for
others did not exonerate him from liability. Again, Lord
(‘airns and Lord Blackburn decided that Promoters un-
doubtedly stand “in a fiduciary position towards the com-
pany.”? The fiduciary relationship extends, moreover, not
only to the company as constituted at the time, but also to
future allottees of shares; so that disclosure of profits made
by the Promoters must be made not only to the subscribers
to the Memorandum, but also either to an independent
Board or to all the subseribers for shares.®

A convenient summary of some of the main principles in
relation to contracts with Promoters and persons in a
fidueiary position is to be found in the judgment of Tord

"Lydney and Wigpool Co. v. Bird, [1886] 33 Ch. D. at p:

*Erlanger v. New Sombrero Phos shate Co. [1879] 3 A, p Ca 1236.

3British Seamless Paper Box Co., [1881] 17 Ch. D. 467; nas Nitrate
Co. v. Lagunas Svndlcnte, [1890] 2 Ch. 392. Bennet ». Havelock 10:'W.
N. 352, 751,21 0. L. R
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Lindley (then Master of the Rolls) in Lagunas Nitrate Co.
v. Lagunas Syndicate (1899, 2 Ch. at page 422):

“The first principle is that in equity the Promoters of a
company stand in a fiduciary relation to it, and to those
persons whom they induece to become shareholders in it, and
cannot in equity bind the company by any contract with
themselves without fully and fairly disclosing to the com-
pany all material facts which the company ought to know.
Erlanger v. New Sombrero Phosphate Co. (1879, 5 Ch. D.
73, 3 App. Ca. 1218) is the leading authority in support of
this general proposition,

“The second prineiple is that a ecompany when registered
is a corporation eapable by its directors of binding itself by
a contract with themseclves if all material facts are dis-
closed.!  Salomon v. Salomon & Co. (1897, App. Ca. 22) is
the leading authority for this prineiple.

“The third prineiple is that the directors of a company,
acting within their powers and with reasonable care, and
honestly in the interest of the company, are not personally
liable for losses which the company may suffer by reason of
their mistakes or errors in judgment. Overend, Gurney &
Co. v. Gibb (1865, L. R. 5 H. L. 483) is the leading
authority on this head.

“A fourth principle, not confined to companies, but ex-
tending to them, is that a contract can be set aside in equity
on proof that one party induced the other to enter into it
by misrepresentations of material facts, although such mis-
representations may not have been fraudulent.

“A fifth principle is that a voidable contract cannot be
rescinded or set aside after the position of the parties has

"It should be noted that this disclosure must be to independent persons.
not to themselves as directors or their nominees. This appears from the
case here being quoted. See [1899] 2 Ch., page 431 et seq.; Erlanger v.
New Sombrero Phosphate Co., [1879] 3 App. Ca. 1218; and Gluckstein v,
Barnes, [1900] App. Ca. 240, affirming re ()lympin, Limited, [1808] 2
Ch. 153. Ruethal Mining Co. ». Thorpe, 9 O. W. R. 942, O'Sullivan »,
Clarkson, 9 0. W.R. 46, Stratford Fuel Co,,». Mooneys’ 1910; 210.L.R. 426
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heen changed, so that they cannot be restored to their
former position. Fraud may exclude the application of this
prineiple, but I know of no other exception.”

In the case in question it was held by a majority of the
Court of Appeal (Lindley, M. R., and Collins, L. J.) that
on the facts the company had notice that the directors were
also vendors, and therefore the fact that they did not con-
stitute an independent board was not a sufficient ground for
sctting aside the contract, 3 there was no material mis-
representation made to the persons who were members of
the company at the date of the contract, these being the
directors themselves; and, further, that although the pros-
pectus was in some respects misleading, the subsequent
alteration in the position of the company rendered rescission
impossible. But Rigby, L. J., thought that the facts were
such as to render the directors liable.

The fiduciary position commences as soon as the Pro-
moter begins to act for or promote the company, but not
carlier., The fact of acquiring a property with the intention
of ultimately forming a company which shall acquire and
develop it does not render the purchaser accountable for the
profit he makes on the resale, so long as the company, on
coming into existence, is informed that the person selling to
the company and the Promoter are identical.! But any
profit which the Promoter makes after he has begun to
promote the company, and the benefit of any contracts into
which he enters during that period, belong to the company ;2
for the rule is that where an agent sells what is already his
own property to his principal he is only liable if the prin-
cipal is ignorant that the agent is himself the vendor; but

'Bentinck ». Fenn, [1888] 12 App. Ca. 652; Gover’s Case, [1876] 1 Ch.
D). 182; Erlanger ». New Sombrero Phosphate Co., [1879] 3 App. Ca. 1218;
L \dym-ll Mining Co. v. Brookes, [1887] 35 Ch. D. 400; compare Burlanc
v. Karle, [1902] App. Ca. 98—the case of a director purchasmg privately
and wllmg to his company.

“Ladywell Mmmg (,o v. Brookes, [1887] 35 Ch. D. 400; Cape Breton
Co., [1885] 20 Ch. D. 7
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where an agent is purchasing on behalf of his principal the
bargain is the bargain of the principal, who is entitled to
the whole benefit, and the agent must not intercept any por-
tion of the profit: (e.g. by taking commission from the
vendors, or by making a resale to his principal at an en-
hanced price). It is also the duty of the agent to secure the
purchase for his principal on the most favorable terms
obtainable.

If the Promoter was not at the time he bought in a
fiduciary position, though subsequently and at the time of his
resale to the company he is in a fiduciary position and does
not disclose his interest, the company is entitled to reseind.
If in such a case rescission has become impossible, the com-
pany cannot recover from the Promoter, as money had and
received, the profit he has made;' but there might possibly
be a remedy in damages.?

How far a Promoter is agent or trustee for a company
not yet formed is not clearly laid down; but it is decided
stration of the company he is

that immediately upon the regi
under fiduciary obligations, not only to the company as
originally constituted, but also as consisting of future allot-
tees, and therefore Promoters and Directors will not be
protected by disclosures made before the publiec have joined
the company unless there is an independent board or body
of shareholders to receive and act upon the information, and
the directors who participate in the profits must not be
counted as independent.”  Thus mere communication to the
subseribers to the Memorandum of Association who are
(]vl]u in the vendor’s office is obviously a farce, even 1|mu"h

'Cape Breton Co,, IlXR!] 26 Ch. D. 221, llhﬂ')l "1 Ch. D. 795; Lmh\wll
Mining Co. ». Hmokm [1887] 34 Ch. l) itN 35 Ch. D. 400; l,mlv Forrest
(Murchison) Gold Mm(- [1901] 1 Ch. !

*Bentinck ». Fenn, IIXM] 12 App. ( a., prr Lord Herschell, at page 664.

“Leeds and llunlvv Theatres of Varieties, [1902] 2 Ch. 809; Fitzroy
Bessemer Co., [1885] 33 W. R. 312; Erlanger ». New Sombrero Phosphate
Co., [1879] 3 App. Ca. 1218; Olympia, Limited, [1898] 2 Ch. 149; Gluckstein
v. Barnes, [1900] App. Ca. 240.
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they hold a meeting and are the only members of the com-
pany; and, equally, disclosure to directors who are mere
nominees of the vendors or Promoters will not be sufficient.!
In such a case the information should be given in the pros-
peetus;2 and even if all the facts are known to all the
members of the company at the time the contract is made,
hut a misleading prospectus is subsequently issued by the
IPromoters to the public inviting them to join the company,
the Promoters will be liable.

If, however, there is no intention of making a publie
issue of shares, and mo such issue is in fact made,
knowledge by all the directors and members of the company
of the facts will exonerate the Promoters, even where the
purchase price has heen greatly inflated.*

“A Promoter whose duty it is to disclose what profits he
has made does not perform that duty by making a statement

not disclosing the facts, but containing something which, if
followed up by further investigation, will enable the in-
quirer to ascertain that profits have been made and what
they amounted to.”® Therefore, a reference in the pros-
peetus to contracts is not a sufficient disclosure of profits

unless the terms of the contracts are fairly stated.

Where a Promoter has to account to the company for
sceret profits the measure of damage is the amount of
profit made by the Promoter;® but he is allowed to deduct

'0lympia, Limited, [1898] 2 Ch. 149; Gluckstein ». Barnes, [1900] App.
Ca. 240. Compare Kaye v. Croydon Tramways, [1898] 1 Ch. 358, and
Lagunas Nitrate Co. ». Lagunas Syndicate, [1899] 2 Ch. at page 431.

*Leeds and Hanley Theatres of Varieties, [1902] 2 Ch. 809.

sLagunas Nitrate Co. ». Lagunas Syndicate, [1899] 2 Ch. at page 428.

‘Re Ambrose Lake Tin Co., [1880] 14 Ch, D. 390; British Seamless
Paper Box Co., [1881] 17 Ch. D. 467; Innes & Co., [1903] 2 Ch. 254.

sOlympia, Limited, [1898] 2 Ch, 149; affirmed Gluckstein ». Barnes,
[1900] "App. Ca. 240. Compare Kaye v. Croydon Tramways, [1898]
1 Ch. 358, O’Sullivan ». Clarkson, 9 O. W. R. 46,

*Leeds and Hanley Theatres of Varieties, [1902] 2 Ch. 809,
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from the amount all reasonable expenses he has been put to,
and is liable only for the net profits made.!

Co-Promoters are not partners, nor is one Promoter
necessarily the agent of the others, or the act or admission of
one evidence against the others?

When the company is in liquidation, a Promoter may be
examined privately under Section 220; and where a public
examination is ordered in a compulsory winding up under
Section 221, the Promoters are among the persons who may
be publicly examined. Promoters may also be rendered
liable for misfeasance under the procedure provided by Sec-
tion 254, All these matters are dealt with in their proper
places.

Promoters have not infrequently arranged for the shares
of the company being underwritten, and paid the necessary
commission out of the purchase money or other consideration
they receive from the company. Section 98, Sub-section 3,
renders the payment of the commission by the Vendors or
Promoters lawful if made in such circumstances as would
have justified direct payment of the commission by the
company.

The remuneration of the Promoter usually comes out of
the purchase money for the property acquired. In any case
the amount paid within the two preceding years or intended
to be paid to any Promoter must be disclosed in the Pros-
pectus (Seetion 90, Sub-section 1 (j)) or in the Statement
in Lien of Prospectus (Section 91 and Schedule IT).

PrELIMINARY AGREEMENTS.

Whether the company is formed to acquire a business,
to work a mine, to develop a patent, to undertake financial
business, or for any other purpose, it seldom issues its pros-
pectus without having entered into preliminary agreements

'Emma Silver Mining Co. v. Grant, [1879] 11 Ch. D. 918; Lydney and
Wigpool Co. v. Bird, [1886] 33 Ch. D. 95. )

‘See “Lindley on Companies,” Fifth Edition, pages 143 to 145. See
also Wilson ». Hotchkiss, 2 O. L. R. 261. Sandusky Coal Co., v.

Walker, 27 O R. 677. Sylvester v. McCuaig, 28 C. P. 443  Garvin v,
Edmondson [1909] 15 0. W, R. 240,
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for the purchase of the property or rights to be acquired, or
for securing the services and connection of some manager or
expert.

 As the Promoters of the company will desire to offer the
benefit of such agreements or contracts as an inducement to
the publie to take shares, it becomes necessary that they
should be made before the formation of the company, or at
least before the general allotment of shares, and accordingly
an agreement or contract is usually prepared and executed
before the issue of the prospectus, being expressed to be
made between the vendor and either the company itself orea
trustee for the intended company. In either event, how-
ever, the company is not bound by the contract until it has
been adopted by the directors after the incorporation of the
company.

It will be observed that a contract can be made with a
trustee for the company before the company has any exist-
ence, in which ecase the trustee will be personally bound by
the contract unless he expressly protects himself from lia-
bility by including a power to rescind it.! Tt is usual in
such a case to make it one of the objects of the company
mentioned in the Memorandum, and also to provide in the
Articles of Association that the directors shall adopt the
preliminary agreement; but this will not lay the company
under obligation wunless a distinetly mnew contract is
made by which the company agrees to be bound by the
terms of the preliminary agreement.? Nor will a resolution
of the Board of the new company adopting the agreement
create a contract between the new company and the vendor.?
A new contract may, however, sometimes be inferred from

"Kelner v. Baxter, [1867] L. R. 2 C. P. 174,
*Re Olympia, Limited, [1898] 2 Ch. 168; Northumberland Avenue
}\lolelgo.i%m] 33 Ch. D. 16; Natal Land Co. v. Pauline Colliery, [1904]
pp. Ca. )
3Johannesburg Hotel Co., [1891] 1 Ch. 119; North Sydney Investment
Co. v. Higgins, [1899] App. Ca. 263.
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the circumstances and the conduet of the parties.! But the
mere fact that the directors of the company think they are
bound by the contract with the trustee, and act accordingly,
is not enough, even though large sums of money are ex-
pended and work is done in that mistaken belief.?

Where the contract is expressed to be made with the
company itself, it is sometimes prepared before the incor-
poration of the company, and then referred to in the
Memorandum and Articles of Association as an “agreement
already drawn up and intended to be executed,” and, for
identification, signed or initialled by some of the subseribers
to the Memorandum of Association or by a solicitor, In
this case the agreement requires to be executed by the com-
pany, and this must be done after proper consideration by
the directors and not merely pro forma: in fact, they must
exercise their judgment upon it, and if they are not an inde-
pendent board the company may repudiate the contract.

By Section 96, Sub-section 3, any contract made by a
company before the date at which it is entitled to commence
business is provisional only, and is not binding on the com-
pany until that date, but on that date it becomes binding. Tt
is thought that if this event does not happen within a
reasonable time the Court will have power, at the instance
of the other party, to declare the contract at an end: it can
hardly be that a vendor would be bound indefinitely. But a
person contracting with the company will be wise to include
in any contract made before the date in question a provision
that if the company does not become entitled to commence
business within a specified period, the contract shall be void
or be liable to rescission by either party.

By Section 92 a company is forbidden, prior to the
~t mltor\ moetmg to vary the terms of any contract referred

‘llm\.ml v I’Mont lvnrv Co., [1888] 38 Ch. D. 156; Natal Land Co*
v. Pauline Colliery, [1904] App. Ch. at page 126
*Northumberland Avenue Hotel Co. (18801 33 Ch. D. 16.
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to in the prospectus, except subject to the approval of the
statutory meeting.  Seetion 73, Sub-section 3 (e), also
prescribes that the directors shall, in the report to be sub-
mitted seven days before the statutory meeting, give
particulars of any contract the modification of which is to
e submitted to the meeting for approval, and the details of
the proposed modification.

It follows from Section 98 that nothing must be added to
the purchase price of property or contract price for work to
enable the vendor to the company or the contractor to pay
commission for placing the share capital, unless the payment
is authorised by the Articles, and stated in the prospectus or
statement in lien of prospectus.

Persons who are not part owners of the property must
not be joined, to enable them to receive a part of the fully
paid shares forming the consideration. Directors knowingly
allowing Promoters to obtain remuneration by such an ar-
rangement are guilty of misfeasance.!

The purchase consideration is usually first stated in a
lump sum, thus:—“The vendor shall sell and the company
shall purchase [the property] at the price of $100,000,
which shall be satisfied by the payment of $50,000 in cash
and the allotment to the vendor or his nominees of 50,000
shares of $1 each in the capital of the company credited as
fully paid, numbered to . Tt should be noted that
if this form is not used, but it is simply stated that the
vendor is to take “$50,000 worth of fully paid shares,” this
means fully paid shares of the market value of $50,000.2

If directors receive any benefit under the preliminary
agreement, it should be fully disclosed. They will be liable
to repay to the company any secret profits, and it is mis-
feasance for them to accept any gifts from the vendors with-

Bland’s Case, [1893] 2 Ch. 612.
*Mellquham ». Taylor, [1895] 1 Ch. 63.
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out the full knowledge of the company. It is also wrong and
improper for the direetors to accept any gift whatever while
the consideration or completion of the contract is still open.!

Questions relating to the contracts which require to be
disclosed in the prospectus or statement in lieu of prospectus
are considered on pages 79 to 83, infra.

StarementT N Liev or Prosrecrus,

Even when a company (not being a private company as
defined by Section 130) does not issue a prospectus to the
public it must (unless it has previously to the 15th day of
March, 1912, made an allotment of shares or debentures)
give publicity to its affairs by filing the Statement in Lieu
of Prospectus referred to in Section 91, signed by every

person named therein as a director or proposed director, or
his agent authorised in writing, and until it has done so it
is forbidden to allot any of its shares or debentures. The
form of the Statement is set forth in the Seecond Schedule to
the Aet (see page 702).

It will be seen from the following pages that the informa-
tion required to be given in this statement is substantially
the same as that required to be given in a prospectus, with
the omission of certain items (such as the contents of the Mem-
orandum of Association and the names of the signatories
thereto) which will already be found upon the file. In the
pages which follow will be found a discussion of the
principal matters involved,

Under Seetion 80 no person can be appointed a director
of a Public Company by the Articles or named as a
director in the Statement unless he has signed and
filed a Consent in writing to act as a director, and
has agreed to take and pay for his qualification
ghares. Under Section 94 a company must not proceed
to allotment unless the minimum subscription, as named in

'See Eden v. Ridsdale’s Railway Lamp Co., [1889] 23 Q. B. D. 368;
Archer's Case, [1892] 1 Ch. 322; Hay's Case, [1875] 10 Ch. 593.
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the Statement has been applied for (see page 121), and
cannot (Section 96) commence business or exercise any bor-
rowing powers until the minimum subseription (consisting of
shares payable in cash, as named in the Statement) has
leen allotted, and there has been filed with the Registrar a
Statement in Lieu of Prospectus. For other necessary pre-
Jiminaries see page 113,

If no amount is named in the Statement as the
minimum subseription, the company must not proceed to
allotment unless “the whole amount of the share capital
other than that issued or agreed to be issued as fully or
partly paid up otherwise than in cash, has been subsecribed,
and an amount not less than five .por cent. of the nominal
amount of each share payable in cash has been paid to and
received by the company” (Section 94, Sub-section 7).
The effect of making an allotment in violation of these pro-
visions is as stated on page 123,

A private company is excepted from the provigions
of Sections 80, 94, and 96. Companies which have made an
allotment of shares or debentures before the 1st July, 1910,
are excepted from Section 94.

The object of the Statement in Lieu of Prospectus is to
give publicity in the case of “prospectusless” companies to
the essential matters of their constitution. But it allows the
Statement to be filed at any time before allotment, and it is
not improbable that promoters may adopt the practice of
filing the Statement at the same time as or immediately
after the Memorandum, in which case they can truthfully
state in regard to many of the particulars required that
nothing has been done, although before the issue of the
shares or debentures many of the things referred to may
happen. In cases of an early filing of the Statement a
question will arise as to what is meant by the word “pro-
posed.” It scems that this must mean “proposed by the
company,” for the intentions of persons who are strangers to
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the company can hardly be the subject of Section 96. Tt
will therefore elearly include anything indicated in the
Memorandum or Articles as one of the objeets of the com-
pany: eg. if it is stated that the company is formed to
acquire the business of Messrs. A and B, that will be a
property proposed to be acquired, and A and B will no
doubt be the vendors; but if no contract has been made it is
not elear that any amount can be said to be “payable to each
separate vendor”; and if the Memorandum and Articles do
not refer to any property, and the directors have not yet
taken into consideration any proposed purchase, there is more
diffienlty in saying what property is proposed to be pur-
chased or who are the vendors. Again, how is the amount
“intended to be paid to any promoter” to be fixed before
there is an agreement with him? The promoter may intend
to get as much as he can, but that can hardly be what is to
be stated. A true statement is not possible unless the com-
pany, acting through its directors sitting as a board, has
formed an intention of paying the promoter some specific
sum.

If false statements are found in a prospectus, the
directors and persons responsible for the issue of the pros-
pectus are liable in damages to the persons taking shares on
the faith of the statements. Ilow far any person who has
taken shares can avail himself of misstatements contained in
the document filed with the Registrar under this section is
not elear. A person who had not seen the statements before
he took the shares, or who did not rely on them in taking the
shares, would have no remedy. But a man who had con-
sulted the file before applying for shares might argue, “The
directors had a statutory duty to make and file true state-
ments, but they failed in that duty, whereby T suffered loss,
and, being one of the elass for whose benefit the enactment
was made, T have an action on the case against the di-
rectors”; and this argument might prevail.
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Prosrrcruses.

The most important practical matter connected with the
formation of a company is the obtaining of capital, and,
exeept in the case of converting private businesses into
companies, and in a few cases where money is privately
subseribed, this is done by means of a “Prospectus.”

Definition of “Prospectus” in the Act.—The Act defines a
prospectus as “any prospectus, notice, circular, advertise-
ment, or other invitation offering to the public for sub-
seription or purchase any shares or debentures of a com-
pany.”  This definition applies “unless the context otherwise
and at first sight would seem to exclude the case
of shares or debentures offered to a limited class of persons,
such as only to the members of a particular company.! But
this cannot be affirmed with certainty; for in Section 90,
which contains the main provisions relating to the pros-
pectus, there is this sub-section (7): “This section shall not

requires,’

apply to a cireular or notice inviting existing members or
debenture holders of a company to subseribe either for
shares or for debentures of the company”—words which are
wholly unnecessary unless the word “prospectus” applies to
an offer of shares to the members of the company only. On
the other hand, if the present members of the company
issuing the prospectus are “the public,” it is difficult to see
what class of persons may not also be held to be “the
publie,” and how any prospectus can be other than an
invitation offering shares or debentures to the public.

It appears from a Scotch case that a circular placed in
ihe hands of friends of the proposed directors, even to the
number of forty, and intended to be shown to their friends,
is not an invitation to the public.® Tt has also been held
that the printing of two hundred and twenty copies of a

18ee Booth ». New Afrikander Gold Mining Co., [1903] 1 Ch, 295.
*Sleigh v. Glasgow and Transvaal Options, [1904] Court of Sess., 6 F. 420.




Ll

78 3G (()\H'.\N\ ManvawL

prospectus, and the cireulation of them by the directors and
promoter among their friends, is not such an invitation;
holding further that the offer of the shares, to fall within
the section, must be by the company, and must be an offer
to any person who chose to come in and take them.! It is
not possible to say with confidence what number of persons
will constitute a “public.” All the circumstances must be
considered in each case.?

In the case of a reconstruction, shares issued to the mem-
bers of the old company are not in the same position as
shares issued to the publie, and the cireular offering them
would seem mot to be a prospectus within the meaning of
the Act.?

It will be observed that the definition includes a pros-
pectus offering the public shares for purchase, so that even
where the capital has been taken up, if the holders, being
persons interested in  the company, or intended com-
pany, offer the sharves for sale to the publie, they must
comply with the requirements of the Aet.

Prospectus to be Dated and Filed (Section 90).—Every
prospectus which relates to any company or intended com-
pany and is issued by or on behalf of any such company or
intended company or by or on behalf of any person in-
terested in any such company or intended company must be
dated, and such date, unless the contrary is proved, is to be
taken as the date of publication of the prospectus. Before
the date of publication a copy of the prospectus must be
signed by every person named as a director or proposed
director, or by his agent authorised in writing, and filed
with the Registrar. Until so filed the prospectus must not
be issued, and when issued it must bear on the face of it a
statement that it has been filed with him. The Registrar

~1Sherwell v, Combined Incandescent Mantles Syndicate, [1907] W. N.
110.

*As to adverti ts being d 1 pr tuses, see Rex ». Garvin
18 0. L. R. 49 and also Law Qumerl Review 1911 age 286,
3See Booth v. New Afrikander Gold Mining Co., [1903] 1 Ch. 295.
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refuses to register any prospectus unless it is dated and
signed as above mentioned. If a prospectus is issued before
filing, the company and every person knowingly a party to
the default will be liable to a fine of twenty-five dollars a
day from the date of the issue to the date on which the filing
is effected.

3y Section 80, no person, except in the case of a private
company, is capable of being appointed a director by the
Articles, or may be named in any prospectus issued within
a year from the date at which it is entitled to commence
husiness, as a director or proposed director, unless he has
first signed (by himself or his agent authorised in writing),
and filed with the Registrar, a consent in writing to act,
and has agreed to take his qualification shares from the
company, either by subseribing the Memorandum for at
least the preseribed number, or by signing and filing with
the Registrar a contract in writing to that effect.

Contents of Prospectus—XEvery prospectus (defined as
above) which relates to any company or intended company
and is issued by or on behalf of any such company or in-
tended company or by or on behalf of any person interested
in any such company or intended company must state the
particulars required by Section 90.

Several of these particulars require consideration, which
here follows.

Disclosure as to the Vendors and the Purchase Price
(Section 90, Sub-section 1 (f)).—A common practice has
been for the owners of a business or property to agree to sell
it to a nominee of the promoters, who agrees to resell to the
company at a profit, often very large, which the promoters
1eceive and retain.  In the case of mines, concessions,
patents, and other property of uncertain value, sometimes
several intermediaries are found. The prospector may agree
to sell his mine to a speculator for a few hundred dollars
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and a tenth of the capital of any company to be formed to
purchase.  The speculator agrees to sell it to financiers for
a few thousand dollars and sufficient shares to make the
price equal to one-third of the capital of the company. The
financiers make the purchase in the name of a nominee,
promote the company, and agree to sell the mine for suf-
ficient cash to pay all their outgoings and as many shaves as
make up two-thirds of the capital of the company. The
public are then invited to subseribe for the shares necessary
to provide the cash before mentioned and more or less work-
ing capital.

The Act now requires the diselosure in the prospectus of
the names and addresses of all the vendors and sub-vendors,
and the amount each person is to receive, whether in cash,
shares, or debentures,  For the purposes of this requirement
the word “vendor” includes, as well as the immediate
vendor to the company, every person who has entered into a
contract, absolute or conditional, for the sale or purchase or
for any option of purchase of any property to be acquired
by the company where either the purchase money is not
fully paid before the publication of the prospectus, or the
purchase money is to be paid wholly or in part out of the
proceeds of the issne offered for subseription by the pros-
pectus, or the contract depends for its validity or fulfilment
on the result of the issue (Section 90, Sub-section 2). But
if the vendors or any of them are a firm it is not necessary
to distinguish the amounts receivable by the respective
partners (Seetion 90, Sub-section 1 (f)). Where the com-
pany purchases the benefit of an existing contract, it will be
necessary to state both the price paid for such benefit and
the price payable under the contract.! In other words, the
only way of escaping the obligation to disclose particulars of
any purchase is to complete the purchase, and pay the

1Brookes v. Hansen, [1906] 2 Ch. 129,
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whole purchase consideration, before the publication of the
prospectus, in  which ecase this particnlar portion of
the Statute will not apply;' but, although the contents of the
contract need not be stated in such a case, the obligation to
disclose all material contracts will usually render it neces-
sary to give the date of and parties to the eontract, and
provide a reasonable time and place where it may be seen.
“Where any of the property to be acquired by the com-
pany is to be taken on lease” the word “vendor” includes
“lessor,” and the words “purchase money” include the con-
sideration for the lease (Section 90, Sub-seetion 3). It is
not clear whether the words “is to be taken on lease” inelude
the case of the company purchasing an existing lease. In
common parlance certainly the words would not have that
meaning ; but if they have not, the objeet of the Act might
be defeated by the original vendor granting a long lease of
the property to the vendor to the company, who could sell
the lease to the company without being subject to the
obligation to make disclosure of the price paid by him for

y

the lease.

Disclosure of Material Contracts (Section 90, Sub-see-
tion 1 (k)).—This sub-section is somewhat vague. It says
“every material contract” without specifying between whom
or for what purpose it must be material to fall within the
scope of the Act. For instance, a contract between rivals in
trade of the mew company to prevent it from obtaining
husiness would be very material, but can hardly be within
the meaning of the Act. It is submitted that the contracts
must be those to which the company or some persons
having direet relations with the company (such as vendors,
promoters, directors, or officers) are parties, and that a
material contract is one “which, upon a reasonable con-
struction of its purport and effect, would assist a person in

Brookes v. Hansen, (1906) 2 Ch. 129,
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determining whether he would become a sharcholder in the
company,”" or one which is “calculated to influence persons
reading a company's prospectus in making up their minds
whether or not they will apply for shares”;* or that (to
adopt the summary of the cases in Tord Justice
Buckley’s  “Companies  Acts,” Sth edition, page 654)
‘the prospectus had to disclose, not only contracts which im-
posed an obligation on the ecompany, but also all contracts

which relate to the affairs of the company, or
its promoters, vendors, directors, and officers, and which are
material for an intending applicant to know.”

It is necessary to state a reasonable time and place where
the contracts or copies may be inspected; but it is not
stated that the company or the promoters must produce the
contracts or copies to any applicant. If production is re-
fused, the remedy of the applicant for production is there-
fore not to subseribe for shares.

The contracts which are excepted from the provisions of
the Act are—

1. Contracts entered into in the ordinary course of

the business carried on or intended to be carried

on hy the company. Presumably the words “in-
tended to be earried on” refer to the case where
the company is formed to purchase an existing
business, when contracts made in the ordinary
course of that business need not be disclosed.

2. Contracts made more than two years before the
date of issue of the prospectus.

Disclosure of the Inlerest of Directors (Section 90, Sub-
section 1 (m)).—At Common Law a director could not take

'This was the test upplml by Bt mmll.u, L. J., in Sullivan ».
Mitealfe, [1880] 5 C. P. D, 465,

Per Lolendge, L C.J, (xrove and Lindley, JJ., in Twycross v. Grant,
[1877] 2 C. P. D. 485
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a secret profit from his company; but if there were inde-
pendent  dirvectors, disclosure to them was a sufficient
disclosure to the company. Under the Act there must be
an express statement in the prospectus, not only of the
nature but of the extent of every director’s interest in the
promotion and in the property proposed to be acquired by
the company,! and a statement must also be made of all
sums paid or agreed to be paid to him in cash or shares or
otherwise, either to induce him to beecome a director or to
qualify him or otherwise, for services rendered by him in
connection with the formation of the company. All Common
Law liabilities remain unaffected by the Act, and directors
will be liable for seeret profits made by them out of their
office, whether such profits fall within the words of the Act

or not,

Restrictions on the Generality of Section 90.—These are

as follows:—

1. The seetion does not apply to a cirenlar or notice
inviting existing members or debenture holders of
a company to subseribe for shares or debentures
of the company (Section 90, Sub-section 7).

1o

If the prospectus is published more than one year
after the date at which the company is entitled to
commence business, the requirements as to Mem-
orandum of Association, qualification of directors,
remuneration of directors, names, addresses, ete.,
of directors, amount of preliminary expenses, and
interest of directors, do not apply (Section 90,
Sub-section 8).

3. If the prospectus is published as a newspaper
advertisement, it is not necessary to specify the

"The Act does not require in terms disclosure of the director’s interest
in any property which has been acquired by the company.
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contents of the Memorandum of Association or
the signatories thereto, or the number of shares
subseribed for by them (Seetion 90, Sub-sec-
tion 5).

Exeept as above, the scetion applies to all prospectuses,
whether issued on or with reference to the formation of a
company or subsequently.,

No “Waiver” of the Obligations of Section 90.—“Any
condition requiring or binding any applicant for shares or
debentures to waive compliance with any requirement of
this section, or purporting to affeet him with notice of any
contract, document, or matter not specifically referred to in
the prospectus, shall be void™” (Seetion 90, Sub-section 4).

Effect of Non-Compliance with Section 90.—The Aet
contains no provision as to the results to follow from failure
to specify in the prospectus the various matters and things
directed to be included, and the Act does not in express
terms impose any liability either on the company or the
promoters or directors for failing to comply with its
provisions,

The omission may in some cases give a right to
rescission of the contract to take shares or to damages
against directors, but to establish such a right it will be
necessary to prove more than the mere omission of one or
more of the required particulars.! The right (if any) to
damages will be based upon the fact that there are omissions
from the prospectus of matters which there was a duty to
disclose, wherehy such omissions become equivalent to mis-
statements, or upon the fact that a failure to perform a
statutory duty gives a cause of action to the persons injured;
but in either case the person secking relief must show

'Wimbledon Olympia, Limited, [1910] 1 Ch. 630.
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dumage.!

It will therefore be necessary for the complaining
party to show that his loss has arisen as a natural result of
the defendant’s default in complying with his statutory
duty. It would seem that, at least, he must satisfy the
Court that if the proper statements had been contained in

the prospectus he would not have taken his shares.?

That it was intended that non-compliance with the sec-
tion should impose a liability is clear from Sub-section 6,
which purports to restriet the liability as follows:—“In the
event of non-compliance with any of the requirements of
this section, a director or other person responsible for the
prospectus shall not ineur any liability by reason of the non-
compliance, if he proves that—(a) as regards any matter
not disclosed, he was not cognisant thereof; or (b) the non-
compliance arose from an honest mistake of fact on his
part”—the burden of proof of ignorance or mistake being
therefore on the director. By a proviso to the sub-section,
however, the burden of proof of knowledge in the case of
non-disclosure of the interest of a director in the promotion
or property to be acquired falls on the plaintiff, and not on
the person charged.

Sub-section 9 of Section 90 provides that nothing in the
section shall limit or diminish any liability which any person
may incur under the general law apart from that section.

As before mentioned, the word “prospectus” in the Act

"The law of liability for breach of statutory duty is thus stated by
Fletcher Moulton, L. J.: “If by a Statute a duty is laid on any person, every
member of the public has a right to have that duty performed. The
breach of it does not give every member of the public a right of action,
because damage is an essential part of such cause of action, but it is settled
law that where damage has acerued to any person through breach of a
statutory duty by another person the latter is liable’” (David v. Britannic
Merthyr Coal Co., [1909] 2 K. B. at page 157; see also Groves ». Lord
Wimborne, [1898] 2 Q. B. at pages 412, 415, from which it appears that
only some person belonging to the class for whose benefit or protection
the Statute imposes the duty can claim relief). )

*Compare Nash v. Calthorpe, [1905] 2 Ch. 237; Macleay v». Tait, [1903]
App. Ca. 24,

o]
i
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only applies to cases where shares or debentures are offered
to the public for subsceription or purchase: therefore in the
case of a prospectus not making an offer to the publie the
only obligation to make any disclosure of contracts' is that
involved in the duty not to mislead, and it scems that a
document containing particulars of the company, accom-
panied by a letter advising the recipient to apply for shares,
issned by intending directors, may mnot constitute an
invitation to take shares.®

The prospectus is an invitation to the persons to whom it
is addressed to beeome shareholders or to take up debentures
of the company, and accordingly must be drawn with great
care, so that it shall not contain any misstatement of fact. The
effect of misrepresentation is considered elsewhere (sce
iufm, page S8 el m't/.y).

The following things should be clearly sct out in every
prospectus, althongh as regards some of them there is no
statutory obligation to do so: viz.—

The name of the company in full.

The total amount of the share capital,

The nominal amount of the shares,

The respective classes of shares, with particulars of
the rate of dividend on preference and deferred
shares, ete, 5

The amounts to be paid up on cach class of shares,
with the dates of payment.

The proposed amount of debentures (if any), with the
rate of interest and other usual particulars.

The names, deseriptions, and addresses of the direetors,
auditors, and trustees (if any) of the company.

"The Statement in Lieu of Prospectus must, however, contain partic-
ulars of the material contracts,

*Sleigh v. Glasgow and Transvaal Options, [1904] Court of Sess.,
6 F. 420,
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The registered office of the company (temporary or
permanent).

The officers of the company (manager, secretary, ete.).
The names of the bankers, solicitors, and brokers
(or financial agents) of the company are also
usually added.

The objeets of the company.

A prospectus may be issued either before or after the

incorporation of the company, but it is the almost universal

custom to register the company before issuing the prospectus.
When that has been done, unless the prospeetus is issued
more than twelve months after the company is entitled to
commence business, it is compulsory, and in all cases it is
most desirable, to print upon the prospectus a copy of the
Memorandum of Association, in order that intending share-
holders may have full notice of all the powers and objects
with and for which the company is formed. An applicant
for shares can withdraw his application, and a sharcholder
can procure his name to be removed from the Register, if he
find among the powers and objeets of the company any which
are at variance with the statements in the prospectus, and
are such as would have prevented him from applying for
shares.!  Where the Memorandum of Association, how-
ever, is set out, there is no need for further particulars as
to the legal limits of the company’s operations.

The formal statement of the eompany’s name, capital,
office, direetors, and officers is followed by a general state-
ment of the nature of the business the company will under-
take, and the inducements which are offered to attract per-
sons with a view to their becoming shareholders.

Since the prospectus is the basis upon which, as a rule,
persons apply for shares, it is essential that every statement
should be in accordance with fact. Persons who have taken
shares or debentures under the prospectus can in case of

o %?wnrt’s Case, [1866) 1 Ch. 574; Muir . Glasgow Bank, [1879] 4 App
'a.

TR
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misrepresentation obtain relief from their contract to take
the shares or debentures, and can insist upon any terms con-
tained in the prospectus being carried ont. Thus, if the
prospectns names the days upon which instalments on the
shares are to be payable, the company cannot call up
the amount more rapidly.

But a general statement that “it is anticipated that no
further call will be made” does not prevent the company
calling up the whole unpaid capital; and an arrangement
between the company and its members as to the times at
which ealls shall be made is not hinding on the liquidator in
a winding up.!

A form of application for each class of shares usually
accompanies the prospectus, and also one for debentures
where any are to be issued.

Erreer or MisgepreseNtaTioN 1IN THE Prosprcrus,

1. A Sharcholder's Rights Against the Company.—If
there is a material misrepresentation in the prospectus upon
which a sharcholder relied when applying for shares, he is
entitled, if he seek relief within a reasonable time after
learning the truth, and before the company is in liquidation,
to have his name removed from the Register, and the
amount he has paid upon the shares returned to him,* with
interest from the time of payment.* But it must be noted
that only the sharcholder who applied for the shares on the
faith of the prospectus is entitled to relief; the remedy does
not extend to a purchaser from another shareholder who is
not a party to the misrepresentation.*

The only right of an aggrieved party as against the com-
pany is for a rescission of his contract to take shares, and to
be restored to the same position he was in before: he eannot,

'Cordova Union Gold Co,, [1801] 2 Ch. 580. )

“The best statement of the effect of the cases will be found in Scottish
Petroleum Co., [1883] 23 Ch. D. 413.

Karberg's Case, [1802] 3 Ch. 1.

‘See page 98, infra.
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as against the company, retain his shares and claim dam-
ages;' but the relief may be claimed after the shares in
question have been forfeited for nonpayment of calls, and in
such a case promptitude in seeking relief is not of the same
importance, for he is then only a debtor to the company.?
Where, however, the forfeiture is not complete, the Court
will restrain the company from forfeiting the shares until the
hearing of the action for rescission, usually requiring the
plaintiff to pay into Court the amount of the calls.?
Rescission of the contract to take shares while the com-
pany is a going concern can be obtained if the shareholder

is able to show—
(a) That a misstatement was made by or on behalf of
the company.
(8) That it was a material one.
(¢) That he relied upon it in taking the shares.
(p) That he came for relief before liquidation and with-
in a reasonable time.
But he need not show that the statement was made fraud-
ulently, or was known to the directors to be untrue.*
Questions often arise as to how far the company is
responsible for the misrepresentations actually made. The
effect of the authorities has been summed up as follows® :—
To establish such responsibility it must be shown that the
representations were either (1) made by the directors or
general agents of the company; or (2) made by a special
agent of the company acting within the scope of his author-
ity, which includes a person whose acts are subsequently
r.ltlﬁed or (3) kno“n, at some tlme before the contract to

"Houldsworth ». Clty of Glasgow Bank [1880] 5 App Cu 3l7

*Aaron’s Reefs v. Twiss, [1896] App. Ca. 273.

sLamb . Sambas Rubber Co., [1908] 1 Ch. 845 Jones v. Pacaya Rubber
Co., [1911] 1 K. B. 455, Buckle J., reserved his judgment as to whether
it was essential that the lenu should bring the amount into Court.

Redw:v Hurd, [1882] 20 Ch. D. 1; Kar sCasel1892l.§Ch at
page 13; nas Nitrate Co. v. Lagunas Syndicate, 18991 2 Ch. at page 423,

sLynde v. Anglo-Italian Hemp Co., [1896] 1 Ch. 178.
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take shares was complete, to the directors to have been
made; or (4) known by the directors to form the basis of the
confract; and in ecach case this rule applies whether the
representations were known to be false or not,

From the above it will be seen that representations made
even before the company was in existence, or made by per-
sons who are strangers to the company, may become, by the
subsequent knowledge of the directors that a prospectus has
been shown to the applicant, a ground for reseission of the
contract, as where an application for shares was made
before the company was incorporated upon the faith of a
prospectus prepared by the promoter, and the company
adopted the prospeetus and allotted the shares.! But a
subseriber to the Memorandum cannot get relief, for the
company could not have adopted the misrepresentation
before he took his shares.®

If a statement is true at the time it is made, but becomes
untrue before the allotment of the shares (e.g. if a director
named in the prospectus has meanwhile resigned), it will be
good ground for rescinding the contract,® but it is doubtful
whether this will give a cause of action for deceit against
directors.*

Either in an action for deceit or in an action for
rescission the omission of material facts may amount to a
misrepresentation:® thus the omission of the names of the
real vendors and interposition of a mnominal vendor to

"Karberg's Case, [1892] 3 Ch. 1; Tamplin’s Case, [1892] W. N. 146.

*Lord Lurgan's Case, [1902] 1 Ch. 707.

*Anderson’s Case, [1881] 17 Ch. D. 373; Scottish Petroleum Co.,
[1883] 23 Ch. D. 413.  This will also be the case if the other directors know
that one of the directors is on the point of resigning when they go to allot-
ment (Kent County Gas Co., [1907] 95 L. T. 756).

*‘Arkwright ». Newbold, (1881] 17 Ch. D. at pages 325, 320.

“Central Ra’ way Co. of Venezuela v. Kisch, [1867] L. R. 2 H. L. 99;
Oakes ». Turquand, [1867] L. R. 2 H. L. 342; Cackett v. Keswick, [1902]
2 Ch. 456. A concealment may, it seems, be a ground for rescission of the
contract to take shares, which would not be sufficient to ground an action
of deceit against directors. See per Lord Cairns in Peek v. Gurney, [1874)
L. R. 6 H. L. at page 403,
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conceal the true facts may be sufficient to entitle subscribers
relief,' but this rule applies only if the omission renders
the prospeetus as it stands misleading,® or the omission is
of something which there was a duty to disclose. “In an
honest prospeetus many facts and cireumstances may be law-
fully omitted, although some subseribers may be of opinion
that these would have been of materiality as influencing the
exercise of their judgment.”® TFry, J., has said “where
parties are contracting with one another each may, unless
there is a duty to disclose, observe silence in regard to facts
which he believes would be operative upon the mind of the
other,” and gave as instances of the duty to disclose the
case where a man has unintentionally made an untrue stato-
ment and therefore becomes bound to correet it, and the case
where a statement was true at the time it was made but the
facts have been altered before it was acted upon, in which
class falls the case of directors named in the prospectus
resigning before allotment. In the words of Lord Camp-
bell, “simple reticence does not amount to legal fraud,”® and
in those of Chitty, J., “the obligation to speak is at the root
of the proposition.”®

On the other hand, “if by a number of statements you
intentionally give a false impression and induce a person to
act upon it, it is not the less false although if one takes each
statement by itself there may be a difficulty in showing that
;"7 that is, the prospectus

-

any qp('mfw statement is untrue;

‘(‘mn]mm-nh Tube Co. v. '\T‘\) lor, [I‘K)()] 2Ir.R. 1.
*New Brunswick Railway Co. v. Conybeare, [1862] 9 H. L. C. 711;

Peck ». Gurney, [1874] L. R. 6 H. L. 403; McKeown ». Boudard Peveril
Gear Co., [1806] W. N. 36, 65 L. J. Ch. 735, 74L.T.712

3Per l,ord Watsonin Aaron’s Reefs v. Twiss, [1896] App. Ca. at page
287. See also Arnison v. Smith, [1889] 41 Ch. D. 348.

‘Davies v. London and Provineial Co., [1878] 8 Ch. D. at page 474.
sWalters v. Morgan, [1861] 3 De G. F. & J. 718,
“Turner p. Green, [1895] 2 Ch. 709.

Per llnlshury, L. L. in Aaron's Reefs v. Twiss, [1896] App. Ca. 281.
As to aml s and stat ts se» page 93, infra.

{
X
§
¥

B




92 B. C. Comrany Manvarn

must be taken as a whole; “and everybody knows that half a
truth is no better than a downright falsehood.”*

It is a general principle of law that where a party
having a right to rescind his contract, after having know-
ledge of such right does any act ufhrmmg his contract, he
cannot afterwards set up his right to avoid the contract:?
therefore any act by a sharcholder recognising his position
as a member of the company after knowledge of the mis-
representation, such as by selling or trying to sell the
shares,® attending meetings,® signing proxies, paying calls,
or accepting dividends,® will prevent the member from
obtaining rescission, even though done under a mistake as
to rights,® unless he have meanwhile definitely elected to
rescind the contract, as by commencing proceedings.”

The shareholder must, moreover, come within a reason-
able time after learning the truth; for the rights and in-
terests of other persons intervene, and the aggrieved share-
holder will not be allowed to wait and see whether the
speculation turns out a favorable one, and then, according to
the result, retain the benefit or repudiate the loss.® As the
intervention of the rights of others prevents the right of the
applicant to rescind, it may well be that even a charge on
the uncalled capital in favour of debenture holders will
prevent relief, but this has not been definitely decided.®

“Where a person has contracted to take shares in a
company and his name has been placed on the Register, it

1Per Lord Macnaghten in Gluckstein ». Barnes, [1900] / \p{) Ca. 250, 251.

*Clough ». London and North Western lewuv [1872] L. R. 7 l-,x 26.
Bank of Hamilton ». Johnston, 7 0. W, R. 111, MecCallum . Sun Savings
& Loan Co., 1 O. W, R. 226,

‘Ex parte Briggs, kl&)(‘)] 1 Eq. 483; compare Crawley's Case, [1869]
4 Ch. 322. Nelles v. Ontario Investment Asso., 17 0. R. 129.

‘Sharpley v. Louth and East Coast luulmxy [1876] 2 Ch. D. 663,

‘\(hr‘oy v. Central R,mlv»uy of Venezuela, [1868] 9 Eq. 266, note.

*Dunlop Truffault Cycle Co., [1897] 66 L. J. Ch. 25,75 L. T. 385.

"Tomlin’s Case, [1808] 1 Ch. 104,

SDownes v. Ship, [1868] L. R. 3 H. L. 343; Houldsworth ». City of
Glasgow Bank, [1880] 5 App. Ca. 317, Petrie v. Guelph Lumber Co., 11
S. C. R. 450. Silliker Car Co. 2. Donohue 44 N. 8. R. 315. Beatty ».
Nealon, 12 A. R. 50. i

"For the prmupln- see Scottish Petroleum Co., [1883] 23 Ch. D. 413;
Tennant v. City of Glasgow Bank, [1879] 4 App. Ca. 615,
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has always been held that he must exercise his right of
repudiation with extreme promptness after the discovery of
the fraud or misrepresentation.” What is a reasonable
time is a question of fact, and will vary with the circum-
stances of each case, but in practice a shareholder should
not delay at all after he knows the facts which entitle him to
relief. “The delay of a fortnight in repudiating the shares,”
said Baggallay, L. J. “makes it to my mind doubtful
whether the repudiation in the case of a going concern
would have been in time. No doubt where investigation is
necessary some time must be allowed, as in Central Railway
Co. of Venezuela v. Kisch.®? But where, as in the present
case, the sharcholder is at once fully informed of the cir-
cumstances he ought to lose no time in repudiating.” e
must also seek relief while the company is a going concern—
i.e. before a winding up, whether voluntary or compulsory,
or before any suspension of business, as by giving notice of
insolvency ; for upon the commencement of a liquidation
the ereditors or other shareholders are the persons interested
in retaining the name of the sharcholder upon the Register,
and against them he has no claim to set aside his bargain.*
It is not enough merely to serve the company with notice of
repudiation. The complainant must either procure the com-
pany to remove his name from the Register of Members, or
commence proceedings to compel it to do so,® subject to the
exception, however, that if he has agreed to be bound by a

test case brought ln another shareholder he may await tlm

'Per Lord Davey in Aaron’s Reef v. Twiss, [1896] App. Ca. at mgo 201.
See also Sharpley v. Louth and East Coast Railway, [1876] 2 Ch. D. at
page 285.

*Scottish Petroleum Co., [1883] 23 Ch. D. 434.

1867] L. R. 2 H. L. 99.

‘Tennent ». Glasgow Bank, [187‘)] 4 App. Ca. 615; Stone ». City and
County Bank, [1878] 3 C. P. D. 282; ()n‘:m v. Turquand, [1867] L. R.
2 H. L. 325; Burgms s Case, [1880] 15 Ch. D. 507; Scottish Petroleum Co.,
[188.}] 23 Ch. D. 4
“Thomson’s Cnse, [1898] 5 Mans, 282,
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decision of such case'; or if in an action for calls he las set
up a counter-claim for rescission, he is in time.®

When an action is brought by a shareholder claiming
rescission of his contract to take shares, the Court will
restrain the company from forfeiting the shares for non-
payment of calls pending the decision of the action.?
Usually the sharcholder is required to bring the amount of
the calls into Court, but whether this is essential is not yet
decided.?

Where a company had discovered that its prospeetus was
misleading, it was allowed to include in one motion an
application to cancel the allotments and return the moneys
paid by 1026 persons, a special order being made as to the
procedure.*

It is not certain whether a subscriber will be entitled, as
against the company, to reseission or damages in case of the
omission from the prospectus of particulars required to be
inserted under Section 90 of the Act: probably he would
have a right to rescission, for in this case there is a con-
cealment of a fact which there was a duty to disclose; but
this would be so only if the omission was of matters of
sufficient importance to materially affect the mind of the
subseriber.®

2. A Sharcholder’s Rights Against the Directors or
other Persons who have Issued a False Prospectus.—Besides
the right to rescission of his contract to take shares, the
sharcholder may also claim damages in an action for deceit

'Scottish Petroleum Co., [1883] 23 Ch. D. 413; Pawle’s Case, [1869]
4 Ch. 497; Hare's Case, [1869] 4 Ch. 503. The pendency of other cases
will not save him if there is no agreement to be bound by their result (see
cases cited in this note).

‘Whitel y's Case, [1900] 1 Ch. 365

*Jones v, Pacaya Rubber Co., [1910] W. N. 257; Lamb ». Sambas Co.,
[1908] 1 Ch. 845.

‘London Electrobus Co., [1906] W. N, 147.

¥This was held in a case where the plaintiff was seeking damages against
directors (Wimbledon Olympia, Limited, [1910] 1 Ch. 630).
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against the persons who fraudulently induced him to become
a shareholder, and this right does not cease when the com-
pany goes into liquidation.

But there is a wide distinction between an action for deceit
and an action for rescission of contract. In the latter case
it is only necessary to show that the contract was induced
by an untrue statement of a material fact, whether made
innocently or not;' while to sustain an action for deceit it is
necessary to show that the directors were wrongdoers, and
cither made the untrue statement knowing it to be false, or
made it recklessly, not caring whether it were true or false.?
Under Seetion 93 of the Act, however, if the complaining
shareholder shows that the statement is untrue, the directors
of the company are liable, unless they show that they had
reasonable grounds to believe, and in fact believed, the state-
ment to be true (see page 100, infra).

To obtain damages from the directors or promoters,
therefore, an aggrieved shareholder may bring an action after
the company is in liquidation; but he must show—

(a) That a misstatement was made by the persons
sought to be charged.®

(B) That it was a material one.

(¢) That he was induced by the misstatement to take
the shares.

(p) That he has suffered damage; for “fraud without
damage, or damage without fraud, gives no cause
for action; but where these two concur an action
lies.”*

'Karberg’s Case, [1892] 3 Ch. at page 13; Lagunas Nitrate Co. v.
Lagunas Syndicate, [1899] 2 Ch. at page 423.

Derry v. Peek, [1889] 14 App. Ca. 337.

But see page 100, infra, where it will appear that directors who have
taken no part in the issue of the prospectus may be liable under Section 93.

‘Pasley v. Freeman, [1789] 2 Sm. L. C. 64; Smith v. Chadwick, [1884]
9 App. Ca. 195. But in MeConnel . Wright, [1903] 1 Ch. 546, it was laid
down that even if no evidence is given that the shares taken were worth
less than was given for them, the Court will assume that they would only
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(©) But if the persons charged prove that they believed
the statements to be true, and had reasonable
grounds for such belief, the action will fail.

Even under the Common Law the motive with which the
statement was made was immaterial, for a man is liable for
a false statement knowingly made even if he have no intent
to defraud,! and under the Act this is equally clear. Tt is
not necessary to show that the false statement was the sole
inducing cause if it forms a substantial ground for taking
the shares,® and the Courts pay little attention to a ecross-
examination as to the weight attached by the applicant to
each statement, holding that a material misrepresentation
likely to induce the application is enough, unless the plain-
tiff admits that he did not act upon it.* If, however, the
Court comes to the conclusion that the particular mis-
representation did not affect the plaintiff’s mind, and that he’
would still have taken the shares if he had known the truth,
he will have suffered no damage, and cannot recover. The
Court may come to this conclusion either from the plaintiff’s
answers in cross-examination or from his conduet, or from
the nature of the misrepresentation relied upon.*

As regards statements that are misleading or ambiguous,
the law is that a misleading statement is an untrue state-
ment, and it is not material in what sense the directors in-
tended the words used to be understood if they are in fact

have been worth the price paid if the statements made had been true, and
therefore will direct an inquiry as to damages ulmn roof of the falsity of
material statements. And if the company failed within a short time after
the issue of the prospectus, that will be taken as prima facie evidence that
the shares were not worth par (per Lord Lindley in Shepheard ». Broome,
[1904] App. Ca. 342).

Derry v. Peek, [1880] 14 App. Ca. 337; Smith ». Chadwick, [1884]
9 App. Ca. at page 201,

Edgington ». Fitzmaurice, [1885] 20 Ch. D, 459.

3Per Lord Halsbury in Arnison ». Smith, [1889] 41 Ch. D. 348, 369.
And see Smith ». Chadwick, [1884] 20 Ch. D. 27, 44, 9 App. Ca. 187,

Smith ». Chadwick, [1884] 9 Apg. Ca. 187; Macleay v. Tate, [1906]
App. Ca. 24; Nash v. Calthorpe, [1905] 2 Ch, 237.
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ite untrue or misleading,' and “if with intent to lead the plain-
tiff to act upon it they put forth a statement which they
know may bear two meanings, one of which is false to their
knowledge, and thereby the plaintiff, putting that meaning
on it, is misled, I do not think they can escape by saying he
ought to have put the other,”® and “if a man uses language
which, taken in its natural sense, conveys a wrong impres-
sion, he cannot be heard to say he did not intend to
deceive.” A man “is answerable for what anyone might
reasonably suppose to be the meaning of the words he has
used.” But the plaintiff must prove that he understood the
statement in the sense in which it is false.® In considering
whether a statement is misleading the prospectus must be
considered as a whole, and if its tendency is to deceive there
is no need to point out some one or more statements which
are absolutely untrue.®

Under Section 93, the misstatement must be of an exist-
s ing fact, and not merely an unduly sanguine expression of
hope or an exaggerated view of the advantages the company
offers. A general commendation of his wares by a trader is
not a false statement, even if too highly coloured. But to
say that something is expected when in reality it is not
expected, or that directors have an intention to do something
when they have not, is a misstatement of fact.” And a state-
" ment that property has been acquired which has not in fact
nd then been acquired will be ground for an action against
' directors, even if the property be acquired a few days after
the allotment of the shares.®

1Greenwood v. Leathershod Wheel Co., [1900] 1°Ch. 421.

Per Lord Blackburn in Smith ». (/hM‘wl(‘k [1884] 9 Ag) Ca. at 201.
Per Lmdley, L. J., in Arnison v. Smith, | 1889] 41 Ch 372.

‘Per Cotton, L. J. in Arkwright v. Newf)old (1881] 17 Ch. D. 322.
%Smith ». Chadwick, [1882] 20 Ch. D. 45, 73 [1884] 9 App. Ca 187,
sAaron’s Reefs v. Twnss [1896] App. Ca. 273 see page 93, s

"Edgington v. Fltzmnurlce, {1885] 29 Ch. D. 459; Karbcrgs Case,
(1892] 3 Ch. at page 1

McConnel ». anht. [1903] 1 Ch. 546.




e

i ST

98 B. C. Company ManvarL

If a false or misleading statement is made it is no pro-
tection to the defendants to say that the plaintiff had means
of ascertaining the truth and was negligent in failing to
inspect documents referred to in the prospectus, or to make

other inquiries, for he is entitled to rely on the statements
made to him.!

If the directors discover a mistake in the prospeetus it is
their duty to point it out in unambiguous térms, and not
merely to send a new prospectus correctly stating the facts.?

The measure of damages is the difference between the
actual value (not the market price) of the shares at the time
of allotment and the sum paid for them.® To arrive at an
estimate of this actual value all the circumstances of the
case must be considered, including the subsequent failure of
the company, unless such failure was due to causes which
did not exist at the time of allotment; but the fact that the
shares in the meantime have stood at a premium in the
market is no proof of their value.*

If the misrepresentation complained of was contained in
the prospectus, only original subseribers, and not purchasers
of shares, can obtain damages; for the office of the pros-
pectus is exhausted when once the allotment is made,®
unless the prospectus was in fact issued with a view of in-
ducing persons to become purchasers of shares, in which
case the directors and other persons issning it with this
object will become liable for losses suffered by those who

"Reynell v. %prve, (1851] 1 De G. M. & G. 660; Arkwright v. Newbold,
[1881] 17 Ch. D. 310; Aaron’s Reefs v. Twiss, [1896] App. Ca. 273; Gluck-
stein v. Barnes, [900] App. Ca. at page 251.

*Arnison v. Smith, [1889] 41 Ch. D. 348

*Peek v. Derry, [1888] 37 Ch. D. at page 541; Arnison v. Smith, [1889]
41 Ch. D. at page 363,

- ‘Twycross v. Grant, [1877] 2 C. P. D. 469; Peek v. Derry, [1888] 37 Ch.
. 541.

*Peek v. Gurney, [1874] L. R. 6 H. L. 377 400, 411.
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bought shares, even from strangers.! It is not necessary that
the representation should be direct to the person injured; it
is sufficient if it be made to another (e.g. to a newspaper)
with the intent that it shall be repeated to and acted upon by
the person who is subsequently injured.! “But to bring it
within the principle, the injury must be the immediate and
not the remote consequence of the representation thus made.
It must appear that such false representation
was made with the direct intent that it should be acted upon
by such third person in the manner which occasions the
injury or loss.””?

The rights given by Section 93 of the Act require a
somewhat fuller statement, and are as follows:—

The directors, promoters, and other persons authorising
the issue of a prospectus containing untrue statements are
liable for loss to any person subseribing for shares or deben-
tures® on the faith of the prospectus, unless they show that
they had reasonable ground for believing, and did believe up
to the time of allotment, that the statements were true, or
that any statement purporting to be a report or valuation
fairly represented or was a fair copy of or extract from the
report or valuation (the directors or promoters having
reasonable ground to believe the person who made the report
or valuation was competent to make it), or that any state-
ment purporting to be an official statement was a correct and
fair representation or copy of or extract from such
document.

The persons liable as above are the actual directors of
the company at the time of the issue of the prospectus; the

"Andrews v. Mockford, [1896] 1 Q. B. 372; Barry v. Crosskey, [1861]
2J.&H. 1.

°Cited from Barry v. Crosskey with approval by Lord Cairns in Peek
v. Gurney, [1874) L. R. 6 H. L. at page 413.
Note that this does not extend to subsequent purchasers of shares
or debentures. The section is, moreover, limited to cases where the
prospectus invites persons to subscribe for shares or debentures.




‘4

100 B. . Comprany ManvaL

persons who, on their own authority, are named in the
prospectus as present or future directors; any promoters who
are parties to the preparation of the prospectus or the por-
tion thereof containing the untrue statement!; and “every
person who has authorised the issue of the prospectus.”

A person prima facie liable under this Aet may escape
liability if he prove—(a) That, having consented to become
a director, he withdrew his consent before the issue of the
prospeetus, and that the prospectus was issued without his
authority or consent; or (8) That the prospectus was issued
without his knowledge or consent, and that on becoming
aware of its issue he forthwith gave reasonable public notice
that it was so issued without his knowledge or consent; or
(c) That after the issue of the prospeetus, and before allot-
ment thereunder, he, on becoming aware of an untrue
statement therein, withdrew his consent thereto, and caused
reasonable public notice of such withdrawal, and of the
reason therefor, to be given.

il A director who, being aware that a prospectus was being

L issued to the publie, did not trouble to read it, abstained
‘ i from inquiry as to its contents, and gave no notice under the
M, Act, is responsible for the contents of the prospectus,® and a
i i director who subsequently adopted a prospectus he had not
l I originally approved was held liable? ; but directors who did
i not know that the promoter had issued a prospectus escaped
1 liability, although they subsequently adopted a similar pros-
|| peetus, and allotted shares subseribed for on the faith of the

earlier document.* Directors must exercise diligence to see
that the prospectus is not misleading, themselves examining
contracts and other documents to discover their contents.

not include any person “acting in a professional capacity for persons
engaged in procuring the formation of the company.”
1 ’Drincq[)icr v. Wood, [1899] 1 Ch. 393.
) 3Peek v. Derry, [1888] 37 Ch. D. 569, 579. »
4 ; ‘Hoole v. Speak, [1904] 2 Ch. 732. This case has been much criticised.

{
|
i
i ! 1See definition of “promoter’’ in Section 93, Sub-section 5. It does
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The Aect, therefore, places the onus of proving that he
had reasonable ground for believing the prospectus to be true
on the director; and if, in answer to the claim, a director
Ty alleges that he had reasonable grounds for his belief he will
be ordered to give particulars of what those grounds were.!
If the misstatement is due to a mistake of law, the fact of
having taken the opinion of counsel will not protect the
directors as constituting reasonable grounds for belief in the
truth of the statement.?

A director who did not know of or consent to the issue
of the prospectus will not be relieved unless he gave “reason-
able public notice,” on becoming aware of the issue, that it
was done without his knowledge or consent.

In regard to actions for deceit and other wrongs the
principle “Aetio personalis morilur cum persond” must be
remembered, but this doetrine is subject to the modification
that where loss results to the estate of the plaintiff or profit
to that of the defendant the action survives to the extent of
the profit or loss. Thus, where a person who has taken
shares on the faith of a fraudulent prospectus dies, his

w

executors can commence or continue an action for the loss
suffered by his estate®; but where the director or promoter
charged dies, his executors cannot be sued unless his estate
has benefited by the fraud,* and the action will fail unless a
complete judgment has been obtained for an ascertained
amount before the death of the defendant. If an inquiry
has been ordered, and is not answered, the judgment is not
complete, and the action dies. It has not been decided
whether the principle “Actio personalis moritur cum per-
sona” applies to an action under Swtlnn 93%; but in

'Almnn v. Oppert, [19011" l\ B 576.

I’er Lord Lindley in Shepheard ». Broome, ||004| App. Ca. at page 347,
cross v. Grant No. 2, [1879]4 C. P. D.

‘l’eeiv Gurney, [1874] L. R. 6 H. L. 403.

*Phillips v. Homfray, [1883] 24 Ch. D. 439.

®See Frankenburg v, Great Horseless Carriage Co., [1900] 1 Q. B. 504.
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Shepheard v. Bray, cited below, it was assumed in both
Courts that the action did not survive.

A director or other person whose name is wrongly in-
cluded in a prospectus is entitled to be indemnified by the
directors of the company who authorised or consented to the
issue of the prospectus and any other person who authorised
its issue against any damages or costs incurred in con-
sequence (Section 93, Sub-section 3).

A director or other person who has paid damages for
loss arising out of misrepresentation in the prospectus can
also recover contributions from co-directors or promoters or
others who might have been made liable in the first instance,
and for this purpose it is immaterial whether the mis-
representations are fraudulent so as to give rise to an action
at Common Law, or are only such as to create liability under
Section 93;' but a director who has been guilty of fraud-
ulent misrepresentation cannot recover contribution from one
by whom the misrepresentation was made innocently. For
enforcing this right to contribution notice of the claim
against the third party may be served out of the
jurisdietion.!

The liability to contribution was first debated at length
in Shepheard v. Bray,® where Warrington, J., held that a
cause of action accrued to the directors who in fact paid
damages as soon as the shares had been allotted, and was in
the nature of a contractnal obligation, and that the executors
of directors who died before the shareholders’ actions were
concluded were liable to contribute out of the estates of
their testators. The case was appealed against, and during
the hearing the respondents consented to the appeal being
allowed, it being apparent that the Court entertained grave
doubts of the correctness of the decision. (‘ozens-Hardy,

‘Gerson v. Slmpson, [1903] 2 K. B. 197.
*(1906] 2 Ch. 235.

———l
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M. R., then said, “It must not be assumed that the Court as
at present advised . . . are prepared to assent to all
that Warrington, J., has decided.”* The contribution was
held by Warrington, J., to extend to (a) the damages paid
to sharcholders who brought or threatened actions, including
sums paid under a reasonable compromise; (8) the costs as
between party and party of the successful plaintiff share-
holders; and (c) interest upon the amounts paid as from
the dates of payment. But he held that there was no con-
tribution payable in respect of (a) the costs of the directors
in opposing the actions by shareholders; (B) the costs of
negotiating the compromises; or (c) the costs occasioned
by unsuccessful appeals by the directors, whether paid to the
plaintiff shareholders or to the directors’ own solicitors. In
this case none of the directors had been brought in as third
parties to the original action. In Gerson v. Simpson,> where
the co-director was made a third party, Wills, J., ordered
him to pay half the plaintiff’s costs as between party and
party, and half the costs of the defence as between solicitor
and client. There is no doubt .power to make such an
order under the rules as to third party procedure, apart
from the interpretation of Section 93.

It seems that if the omission is in respect of a
matter which would not have influenced the subscriber in
deciding whether to take shares or not he will not have any
remedy, for his loss will not have been caused by the
default in complying with the statutory duty. In each case
it will be for the jury or judge to decide whether if the
proper information had been given the subscriber would have
abstained from applying for shares.*

11907] 2 Ch. 571.

*Gerson v. Simpson, [1993] 2 K. B. 197.

3Wimbledon Olympia, Limited, [1910] 1 Ch. 630.

‘Compare Nash v. Calthorpe, [1905] 2 Ch. 237; Macleay v. Tate, [1906]
App. Ca. 24. -
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A number of persons who have subseribed on the faith of
the same prospectus may join as plaintiffs in one action, but
cach must prove separately that he was induced by the
untrue statements to take shares,! and claims for rescission
against the company, and damages against the directors,
whether for deceit or under Section 93, may be included in
ono action;® but one shareholder cannot bring an action on
behalf of himself and all other persons defrauded;® but an
action so bronght may be continued on his own behalf alone.®

3. The Company’s Rights Against the Promoters or
Vendors.—The company has rights as against the promoters
or vendors for misrepresentation inducing the purchase of a
property similar to those of a shareholder against the com-
pany and the directors respectively. These rights against
vendors may be divided into two classes—(a) Where the
company is in a position to restore the property to the
vendor unaltered, and (8) Where there cannot be such a
restitution.

In the first case, if the company can show that there was
a material misrepresentation which induced the purchase, it
is entitled to have the contract for purchase rescinded, and
to be repaid the purchase money already paid upon giving
back the property. If the purchase is not completed by con-
veyance of the property rescission may be had, whether the
representations were made innocently or fraudulently;* but
where the purchase has been completed rescission can only be
ordered in cases where fraud is established.® If the com-
pany cannot restore the property in the same state as that in
which it was bought, there is no remedy against the vendors

'Arnison ». Smith, [18 89] 41 Ch. D. 348, where therewere fifty-four
plmnt lﬂ's, of whom twelve, not giving evidence, were non-suited.
“Frankenbus Horseless Cumage éo [1900] 1 Q. B. 504.
3Hallowes vriermo [1867] 3 Ch. at Bag
C‘;{edgrsve v Hurd [1882] 20 Ch. 1 Newblggm v. Adam, [1887]
34
sSeddon v. North-Eastern Salt Co., [1905] 1 Ch. 326.
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except by an action for deceit, and this only lies where the
false representations were made fraudulently (i.e. the
vendors either knew them to be false, or acted recklessly and
without a belief that they were true'), unless the company
can make out as its case that the vendors warranted the facts
represented to be true, when an action will lie for breach of
warranty, and the company may claim damages for the
diminished value of the property without restoring it. Also
if the thing purchased was valueless (e.g. a void concession
or an insolvent business) there is nothing to return, and the
contract may be avoided and the purchase price recovered
without restitution of the property.?

In all cases of rescission the complainant muet come
without unreasonable delay after learning of the misrepre-
sentation, or he will be held to have acquiesced or to have
waived his rights; but the rules are not so stringent in
cases between ordinary parties as in those relating to a
shareholder proceeding against the company.?

The company’s rights against a promoter, however, are
greater than against vendors who are strangers; for a pro-
moter is a trustee for the company, and is bound to make
disclosure to the company of all material facts within his
knowledge. e is not entitled to deal with the company as a
stranger,* and accordingly the company can recover secret

IClarke v. Dickson, [1858] E. B. & E. 148; and Sheffield Nickel Co. v,
Unwin, [1877] 2. B. D. 214, where Lush, J., at page 223, says: “A contract
voidable for fraud cannot be avoided when the other party cannot be
restored to his stufus quo. For a contract cannot be rescinded in part and
stand good for the residue. . . . . The partyYcomplaining of the
non-performance or the fraud must resort to an action for damages.” In
Lagunas Nitrate Co. ». Lagunas Syndicate, [1899] 2 Ch. 423, however, it
is stated by Lindley, M. R., that “fraud may exclude the application of the
prineiple” that “a voidable contract cannot be rescinded or set aside after
the position of the partics has been changed, so that they cannot be re-
stored to their former posiiion.”” See also page 432.

*Phosphate Sewage Co. ». Hartmont, T1877] 5 Ch. D. 394; Adam v.
Newbiggin, [1888] 13 App. Ca. 308,

JAcquiescence is discussed -t length in the case first cited in next note,

‘Erlanger v. New Sombrero Phosphate Co., [1879] 3 App. Ca. 1218;
L;'dney and Wigpool Co. ». Bird, [1886] 33 Ch. D. 85; and see pages 65 to
67, supra. Ruethal Mining Co., v. Thorpe, 9 O. W. R. 942,
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profits from him. If at the time of acquiring the property
the vendor to the company was also a promoter, the com-
pany can either rescind the contract or retain it, reducing
the purchase money to the amount the promoter actually
spent upon the purchase and otherwise in relation to the
property.!

A man is not necessarily a promoter because at the time
he acquires the property he contemplates that at some future
time he may form a company to purchase the property;* and
if he does not become a promoter until after the acquisition,
his only duty is to see that the amount of his profit is known
to the purchasing company: otherwise the company may
rescind the contract.®* But if he has disclosed that he is
making a profit, and fails to make known the amount, re-
scission is the company’s only remedy; and if that has
become impossible, the profit cannot be recovered nor dam-
ages had.* (See also page 65 et seq., supra.) )

UNDERWRITING AND PrAacING SHARES.

Prior to the Aet of 1910 a company had power in the
ordinary course of business to pay a fair and reasonable
commission or brokerage upon the issue of its share capital,
and underwriting upon proper terms was to that extent

'Bank of London ». Tyrrell, (1862] 10 H. L. C. 26; Emma Silver Mining
Co. v. Grant, [1879] 11 Ch. D. 918; Bentinck ». Fenn, [1888] 12 App. Ca.
652; Gluckstein v. Barnes, [1900] App. Ca. 240., »¢ Hess Manuf. Co., 21
A. R. 66. .

*Bentinck ». Fenn, [1888] 12 App. Ca. 652; Lady Forrest (Murchison)
Gold Mine, [1901] 1 Ch. 582; Gover’s Case, (1876] 1 Ch. D. 182. Highway
Advertising Go. ». Ellis 7 O. L. R. 504. l*‘opp(-r v. Hactor, 35 8. C, R. 645,
Wade v. Kerdrick, 37 8. C. R. 32. Min. of Rlys. v. Quebec Southern Ry.
12Ex. C. R. 11.

'Dunne v. English, [1874] 18 Eq. 524; Ladywell Mining Co. v. Brookes,
[1887] 35 Ch. D. 400.

‘Lady Forrest (Murchison) Gold Mine, [1901] 1 Ch. 582, and see cases
there cited. Wright, J., considered himself bound by decisions in the
Court of Appeal, but doubted, and preferred the dissentient judgment of
Bowen, L. J., in Cape Breton Co., [1885] 29 Ch. D. 795.
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lawful,' and Section 98 of the present Act expressly saves
“the power of any company to pay such brokerage as it has
heretofore been lawful for a company to pay.” Section 98
allows a commission to be paid (without any limit as to
the amount) whether there is or is not a public issue of
shares, but subject to the conditions mentioned below. Sub-
section 2 of Section 98 prohibits the company, save as
anthorised by Sub-section 1, from applying any of its shares
or capital money (as to which see next page) either directly
or indirectly in payment of commission; but there is no
prohibition against paying commission unconditionally out
of profits, and this would seem to be lawful unless contrary
to any stipulation in the Articles.

The authority to pay a commission out of capital is only
“if the payment of the commission is authorised by the
Articles, and the commission paid or agreed to be paid
does not exceed the amount or rate? so authorised, and if the
amount or rate per cent. of the commission paid or agreed to
be paid is in the case of shares offered to the public for
subseription disclosed in the prospectus” (Section 98). If
a company has not power in its Articles as originally framed
to pay commission, there is no reason why the Articles
should not be altered so as to include the power.

The commission may be made payable “to any person in
consideration of his subseribing or agreeing to subseribe,
whether absolutely or conditionally, for any shares of the

'Metropolitan Coal Consumers’ Association v. Serimgeour, [1895] 2 Q.
B. 604. The limits within which brok may be pa.ld seem to be “where
it is made out that the services of the broker are reasonably necessary, that
the brokers are properly employed in the issue of the capi of the company
and that the payment of a commulon of so much per nha.re is a fair an
just payment for services rendered,” per Lopes, L. J., at page 609. Re
Acensed Victuallers’ Association, [18891 42 Ch D l carrlcd the right
further, but the point was not argued.

*If the Articles allow of a issi ified rate, this is not
satisfied by a commission consisting of a lump sum (Booth v. New Afri-
kander Gold Mining Co., [1903] 1 Ch. 293).
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company, or procuring or agreeing to proeure subseriptions,
whether absolute or conditional, for any shares in the com-
pany,” which in business language amounts to authorising
payment of commission on “taking, underwriting, or
placing shares, or agrecing so to do.” It will be noted that
to pay a commission to a person for taking shares is nearly
akin to issuing shares at a discount; but they are not the
same things, for if the company went into liquidation before
the commission was paid, the whole amount of the shares
could be called up, but the shareholder would be an un-
secured creditor for the commission, and might not get paid
in full!

Section 98, Sub-section 3, expressly allows payment of
commission by a vendor, provided the other conditions as to
authority and disclosure are complied with,

A contract made by a company (other than a private
company) is provisional only until such time as the company
is entitled to commence business, and this will of course in-
clude underwriting contracts; but as the condition for com-
mencing business is the application for and allotment of the
“minimum subscription,” the fact that at least this amount
is underwritten will be some guarantee that the contract
will become effective,

On the other hand, the company should see that all the
underwriters have paid their application money and that
their cheques have been cashed, as in the event of the issue
being a failure a few underwriters, by combining not to pay
the money payable on application, or stopping their cheques,
could prevent the company from going to allotment.?

The sub-section forbidding any other form of commission
out of capital for taking, underwriting, or placing shares

1See Keatinge ». Paringa Consolidated Mines, [1902) W. N. 15.

*As was done in Mears v. Western of Canada Pulp and Paper Co.
1905] 2 Ch. 353.
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(Section 98, Sub-section 2) is very wide in its language, and
forbids the application to this purpose of any shares or
capital money of the company “either directly or indirectly,”
“whether the shares or money be so applied by being added
to the purchase money of any property acquired by the com-
pany or to the contract price of any work to be executed for
the company, or the money be paid out of the nominal
purchase money or contract price, or otherwise.” This was
intended to stop the practice, formerly very common, of
adding large amounts to the price payable to the vendors,
who then arranged the underwriting, giving large blocks of
shares to financiers, who guaranteed that sufficient shares
should be taken to provide working capital. This is now
unlawful unless authorised by the Articles and disclosed in
the manner mentioned above.

Lord Davey has said of the words “apply any of its
shares or capital money,” that they “naturally mean apply
its cupit.ul, either in the form of shares before issue

.+ or in the form of money derived from the
issue of shares,” and Warrington, J., following this dictum,
has decided that commission cannot be paid out of a
premium payable to the company on the issue of shares.?

The Court will look at the substance of the transaction,
and will prohibit a pretended purchase and resale, which is
in fact only a device to cover payment of a commission;®
but the commission may be of any amount, even ninety per
cent.t

It has been held in the House of Tords that an agree-
ment giving underwriters an option to subscribe for further
shares as consideration for underwriting is not an applica-

'Hilder v. Dexter, [1902] App. Ca. at page 480.

*Shorto v. Colwill, [1909] W. N. 218; 101 L. T, 598.

"Booth v. New Afrikander Gold Mining Co., [1903] 1 Ch. 295.
‘Keatinge v. Paringa Consolidated Mines, [1902] W. N. 15,
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i tion of shares in payment of commission within the section,
and is lawful.!

The total amount paid by way of commission in respect
of any shares or debentures or allowed by way of discount
in respect of any debentures must be stated in the Sum-
mary to be filed with the Registrar under Section 34, and
the total amount thereof, or so much as has not been written
off, must be stated in every balance sheet until the whole
il amount has been written off (Section 34, Sub-section 2 (f),
and Section 99).

The prospectus must state “the amount (if any) paid
within the last two preceding years or payable as com-
mission for subseribing or agreeing to subseribe, or procuring
i or agreeing to procure subseriptions, for any shares in or
& " debentures of the company, or the rate of any such com-
' mission” (Section 90, Sub-section 1 (h)). The statement
must be specific, for any “waiver” clause or clause affecting

i to give notice of any matter not specifically stated is void
it (Section 90, Sub-section 4). Section 90, Sub-section 1 (h),
1 expressly provides that it shall not be necessary to state the
% commission payable to sub-underwriters.

! i PavymenT or PrenimiNary Expenses,

The preparation, printing, circulating, and advertising
the prospectus of a company, and the preparation and print-
ing of the Memorandum and Articles, as well as the fees
upon registration, involve considerable expense, most of
which is incurred before the company is formed, and the
liability to pay the various amounts often gives rise to liti-
gation. It is usual to take powers in the Memorandum to
pay such expenses, but even without this power the company

'Hilder v. Dexter, [1902] App. Ca. 474, overruling Burrows v. Matabele
Gold Reefs and Estates Co., (1901] 2 Ch. 23, although Lord Brampton
distinguished the latter case.
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is justified in paying preliminary expenses, including a
commission for the placing of its shares.!

The question of liability, however, is distinet from that
of power to pay, and even the inclusion in the Memorandum
or Articles of a direction that the company shall pay, or
that the company shall adopt an agreement rendering it
liable to pay, the preliminary expenses will not give the
promoters or persons who have rendered service in regard to
the formation of the company any right of action against the
company ;* for, although the Articles of Association are
binding on the company and its members as if each member
had covenanted to conform thereto, this is not a provision of
which outsiders can take advantage, nor can a person who is
a member take advantage of it for securing benefits outside
his rights as a member.®

A company cannot ratify contracts made before it was
in existence, but must after its incorporation contract anew.
Before its incorporation a company clearly cannot request
the promoter to undertake work and incur expense for its
benefit, and therefore the promoter, to protect himself, must
see that as soon as the company is formed it enters into a
proper contract to pay the preliminary costs. In doing this
it must be remembered that a past consideration is not a
good one, and that unless there is some new benefit given to
the company there is no consideration for the contract.
This is most important, for a contract to issue shares as fully
paid will not protect the allottee from having to pay up the
whole amount thereof, unless there was good consideration
for the contract: i.e. either an existing debt which was ex-

'Licensed Victuallers’ Association, [1889] 42 Ch. D 1 Metropohtnn
Coal Consumers’ Association v. Serimgeour, [1895] 2 Q. B

‘Rotherham Chemical Co., [1884] 25 Ch. D. 103; Mqlhado v. Porto
Alege Co. [1874] L. R.9C P 503; Empress Engineering Co., [1881)

Eln w Pwuve Assurance Co., [1876] 1 Ex. D. 88; Browne v. La
Tnmdui

(1888] 37 Ch. D. 1.
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tinguished, or a promise to do further work or hand over
property.! The promoter should, therefore, always make the
agreement to pay for past work and services a part of an
agreement to continne to render services, or of the contract
to sell property to the company. The solicitors, printers,
and advertising agents should see that they have a retainer
from or a bargain with the promoter to pay them in case the
company does not.

In each instance the question will be, Was the contract
with or the work done for the promoter ? or, Was it made or
done in the hope of being paid by the company in case it
should adopt the work and agree to pay the expenses? In
the latter case the promoter will not be liable, even if the
company does not pay, and the company is only liable if it
adopt the work and agree to pay for it.

Section 90, Sub-section 1 (7), requires the prospectus to
state “the amount or estimated amount of preliminary ex-
penses,” which seems to include even the case where such
expenses are not paid or payable by the company. This
makes it necessary to consider what payments are and what
are not “preliminary expenses”—a question of some dif-
fieulty and one to which the answer will vary with the
circumstances. The following are suggested as being clearly
“preliminary expenses,” but the list must not be considered
exhaustive:—

1. The cost of preparing, settling, and printing the
Memorandum and Articles of Association.

2. The cost of registering the company and the
varions documents required by the Aet, including
fees.

3. The cost of preparing, printing, and cirenlating or
advertising the prospectus.

4. The cost of the preparation and execution of all
preliminary agreements.

" iEddystone Marine Insurance Co., (1893] 3 Ch. 9.
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5. Law costs in connection with the formation and
registration of the company and the preparation
and issue of the prospectus.

6. The cost of the preparation and printing of the
debentures and the debenture trust deed (if any).

-

The cost of preparing and printing letters of allot-
ment and printing share certificates,

8. Probably, also, the cost of preparing and making
the original books and seal of the company.

The amount paid or payable for underwriting commis-
sion, and the amount paid or intended to be paid to any
promoter, have to be stated separately. If the amount is not
included in the figure given for preliminary expenses it will
be advisable to state expressly that the amount named is
exclusive of these.

CoMMENCEMENT OF BUSINESS.

Prior to the Act of 1910 a company might commence
business as soon after incorporation as its directors thought
fit, however small might be its subseribed capital; and this
is still the case with private companies.

But by Seection 96 no public company registered after
the 15th March, 1912, may commence business or exercise
any borrowing powers unless (1) the “minimum subserip-
tion” has been allotted, subject to the payment of the whole
amount thereof in cash; (2) every director has paid on each
of the shares taken or contracted to be taken by him, and for
which he is liable to pay in cash, a proportion equal to the
proportion payable on application and allotment on the
shares offered for publie subseription or in the case of a Com-
pany which does not issue a prospectus inviting the public to
subseribe for its shares, on the shares payable in cash; and
(3) a statutory declaration by the secretary or one of the
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directors that these conditions have been complied with
has been filed with the Registrar, who will then certify that
the company is entitled to commence business, and his
certificate will be conclusive evidence to that effect.) In the
case of companies not issuing a prospectus there is a further
condition that a statement in lieu of prospectus shall have
been filed (Seetion 96).

The company can, prior to becoming entitled to com-
mence business, make contracts, but such contracts will be
provisional only, and will not bind the company until it
becomes entitled to commence business, when they will
without further formality become binding (Section 96,
Sub-section 3). If the company is wound up without hav-
ing become entitled to commence business, persons who
have supplied goods or rendered services will have no claim
against the company.* The Aect does not state what the
position of the person contracting with the company will be
in the meantime. Presumably he will be bound, and he
should therefore always insert a provision in the con-
tract that if the company does not become entitled to
commence business within a limited time he shall be
entitled to rescind the contract.

Section 96, Sub-section 4, expressly authorises “the
simultancous offer for subseription or allotment of any
shares and debentures or the receipt of any money payable
on application for debentures.”

If any company commences business or exercises bor-
rowing powers in contravention of the section, every person
responsible for the contravention is, without prejudice to

"The Court will not listen to any evidence that there have been ir-
regularities if the certificate has been given (re Yolland, Husson and Birkett
Limited, [1908] 1 Ch. 152).

2Otto Electrical Co., [1906] 2 Ch. 390. Even the bank which received
the application mow cannot recover for its services (New Druce Portland

%hkmton, ] 24 T. L. R. 583).
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any other liability, liable to a fine of two hundred and fifty
dollars for every day during which such contravention con-
tinues.!

The date for holding the statutory meeting is fixed “with-
in a period of not less than one month nor more than three
months from the date at which the company is entitled to
commence business” (Section 73) ; but a private company is
entitled to commence business immediately on incorporation,
so that in these cases the statutory meeting must be held not
less than one month nor more than three months after in-
corporation,

Previvinaries To CommenciNg Busivess anp Hovpine
THE Starvrory MerrinNg.

It will be convenient to set out the steps necessary to be
taken in the case of all public companies before business can
be commenced and the statutory meeting held.

1. Prepare and register the Memorandum and Ar-
ticles of Association. If the directors are named
in Articles filed at the same time as the Mem-
orandum, the directors must have subseribed the
Memorandum for their qualification shares (if
any), or have signed and filed with the Registrar
a contract in writing to take from the company
and pay for their qualification shares, if any
(Section 80). .

2. The applicant for the registration of the company
must at the same time deliver to the Registrar a
list of the persons who have consented to be
directors (Section 80).

3.  Public companies not issuing a prospectus must
prepare and file a statement in lieu of prospectus,
which must be signed by the directors (Sec-
tion 91). This is a condition precedent to the
right to commence business (Section 96).

'See Struthers v. Mackenzie, 28 O, R. 381,
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4.  Companies issning a prospectus will prepare a
prospectus containing the partieulars required by
the Act and bearing the date of its publication.
Evory person named as a director or intended
director must (by himself or his agent authorised
in writing) sign a copy of this prospectus, which
must be then filed with the Registrar. The date
of the prospectus must not be earlier than the date
of its being tendered for filing (Sections 89 and
90: see page 78, supra).

When applications for shares to the amount of
the “minimum subseription” (see page 121), to-
gether with the application moneys, have been
received and the cheques cashed,' go to allotment
(Section 94, Sub-sections 1 and 7). If within
forty days after the first issue of the prospectus
applications to the amount of the “minimum sub-
seription” have not been received, or the amounts
payable on application therefor have not been re-
ceived in cash, the application moneys actually
received must be returned within forty-eight days
after the issue of the prospectus (Section 94, Sub-
section 4).2

6. Within one month (i.e. calendar month) after allot-
ment file with the Registrar a Return of the Shares
allotted (Section 97: see papge 130).

File with the Registrar a statutory declaration by
the secretary or one of the directors that (a) shares
subject to the payment of the whole amount there-

(=]

'Allotment made before the money is “paid to and received by” the
company is voidable; and the money is not received until the cheques are
cashed (Mears v. Western of Canada Pulp and Paper Co., (1905] 2 Ch. 353;
National Motor Mail Coach Co., [1908] 2 Ch. 228).

*This only applies to the first allotment of shares offered to the public
for subscription. The sub-section as to returning application money is
not made to apply to not g a p us,

't o
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of in cash have been allotted to an amount not
less than the “minimum subscription” (see page
121), and (m) that the directors have paid the
amount due on application and allotment, and
obtain the Registrar’s certificate that the company
is entitled to commence business (Section 96: see
page 113).

The company on receiving the Registrar’s certificate is
entitled to commence business and to exercise its borrowing

Not less than one month nor more than three

months from the date at which it is entitled to commence

the company must hold its statutory meeting (See-

At least seven days (semble these must be clear
days) before the day on which the statutory meet-
ing is to be held the directors must prepare and
forward to every member the Report required by
Section 73 (see page 294), containing the au-
ditors’ certificate as to receipts and payments.!
Immediately after issuing this Report the direet-
ors must file a copy of it with the Registrar
(Section 73, Sub-section 5).

The statutory meeting must be held within the
limit of time above mentioned. At the commence-
ment of the meeting a list of the names,
descriptions, and addresses of the members, show-
ing the shares held by them, must be produced,
and remain open for inspection during the meeting
(Section 73, Sub-section 6).

members o

Private companies are not obliged to forward this Report to their

r to file it (Section 73 Sub-section 10).
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CHAPTER VII.
SHARES AND TRANSFERS.
SHARES.

Suares have been defined as follows :—“The common stock”
(contributed by the members) “is denoted in money, and is
the capital. The persons who contribute it or to whom it
belongs are members. The proportion of capital to which
each member is entitled is his share” “The word
‘share’ does not denote rights only: it denotes obliga-
tions also.™® A share is the interest of a sharecholder in
the company, measured by a sum of money for the
purpose of liability in the first place and of interest in
the second, but also consisting of a series of mutual
covenants entered into by all the shareholders inter se.
« « « .+ . A share is not a sum of money, but is an
interest measured by a sum of money, and made up of
various rights contained in the contract.”®

As already stated, the Memorandum of a company
limited by shares must state the amount of the company’s
capital, “and the division thereof into shares of a fixed
amount” (Section 13); and by Section 30 it is declared that
“the shares or other interest of any member in a company
shall be personal cstate, transferable in manner provided by
the Articles.of the company, and shall not be of the nature
of real estate,” and “each share in a company having a share
capital shall be distinguished by its appropriate number.”

“Lindley on Companies,” Sixth Edition, page 1.

*Per Lindley, L. J., in Taylor, Phillips and Rickard’s Case, [1897] 1 Ch.
305 (see page 177, infra).

3Per Farwell, J., in Borland's Trustee v. Steel Brothers & Co., [1901]
1 Ch. 288.
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Shares, being (as above stated) personal estate, pass to
ihe executors or administrators—not to the heir. It is usual
for the Articles to state that only the executors or admin-
istrators will be recognised as having any right to the shares:
that is to say, that, although the will of a deceased share-
holder gives the shares to some person other than the
executors, the company will require a transfer from the
executors before registering the legatee.

AprrLICATIONS FOR SHARES.

The contract to take shares is generally made by appli-
cation and allotment, and for this purpose a form of
application for shares is usually issued with the prospectus,
to be filled up by the applicant and left at the office of the
company or with its bankers, accompanied by a deposit of
a specified amount for each share applied for. In cases
where a prospectus is not issued it is advisable to have these
forms ready for applicants to fill up, in order to prevent
dispute as to the conditions under which the shares were
applied for. But it is not absolutely necessary to have a
printed form, as a letter applying for shares, or even a
verbal application, is sufficient.!

A person having authority may apply in the name of
another.?  In such cases the directors should always require
to see the alleged authority, and consider whether its terms
justify the application.

The form of application is usually to the following effect,
but the words may be varied according to circumstances :—

To the Directors of The Company, Limited.
Gentlemen,—Having paid to the company’s bankers (or the company’s
financial agents) the sum of $ being a deposit of per share on
application for shares of $ each in The Company,

a J‘C&txgmey’s Case, [1859] 3 De G. & J. 170; Bloxam’s Case, [1864] 4 De
1) & 8. 447,

Dufi’s Executors’ Case, [1886] 32 Ch. D. 301; Levita's Case, [1870]
5 Ch. 489; Cookney's Case, [1859] 3 De G. & J. 170. See also page 46,
supra, and see Davidson v. Grange, 4 Gr, 376.
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Limited, T request you to allot me that number of shares upon the terms
of the prospectus dated the day of , 19 . 1 hereby
agree to aceept such shares, or any smaller number you may allot to
me' subject to the provisions of the Memorandum and Articles of Associ-
wtion of the Company, and I authorise you to place my name upon the
Register of Members in respeet of the shares so allotted,

Usual Signature

Name in full.

Address

Profession or Occupation .
Date

Until the applicant has notice that the shares are allotted
he is entitled to withdraw his application, and to elaim re-

payment of his deposit.?

ALLOTMENT OF SHARES,

A publie company eannot go to allotment unless it has

cither filed a prospectus or a statement in lien of prospeetus
(Seetion 91). When this has been done, if sufficient applica-
tions for shares are received to justify the company going to
allotment (not being less; in the case of all except private
companies, than the minimum mentioned below), the direet-
ors meet and pass a resolution allotting the shares to such
of the applicants as they think fit, and the secretary is
instrueted to send notices of the fact to the persons receiving
an allotment, and also to advise those whose applications are

refused.
As the law stood prior to 1910 the directors might go to

allotment and commence business although only a portion—

i even a very small portion—of the capital was applied for;
I‘i but one of the prineipal objects of the Act of 1910 was to
by prevent allotments being made upon insufficient applications,
i and business being commenced without a reasonable capital,
“j As it is obvious that the Legislature cannot fix what is

| 'As to the importance of these words see page 126,
‘Pentelow’s Case, [1860] 4 Ch. 178; Wilson's Case, [1869] 20 L. T, 962;
. Gunn's Case, [1868) 3 Ch. 40,
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a reasonable amount of capital, the above object is sought to
be attained by providing that the persons applying shall at
least have full knowledge of the amount upon which allot-
ment will be made.

The provisions of Section 94 are to the following effeet,
but they apply only to “the first allotment of shares offered
to the public for subseription” (Sub-section 6):—By Sub-
sections 1 and 2 provision is made for what is called in the
Act a “minimum subseription,” which is “the amount (if
any) fixed by the Memorandum or Articles and named in
the prospectus as the minimum subseription upon which the
directors may proceed to allotment; or if no amount is so
fixed and named, then the whole amount of the share
capital” offered to the public for subseription.' Sub-see-
tion 1 also enacts that no allotment shall be made of any
share capital offered to the publie for subseription unless the
“minimum subseription” has been subscribed and the sum
payable on application for that amount (not being less than
five per cent.) has been “paid to and received by” the com-
pany,* which sum, payable on application, must not be less
than five per cent. of the nominal amount of the shares
(Sub-section 3). Sub-section 7 makes similar provisions as
to companies not issuing a prospectus, in which case the
minimum subseription is fixed by the Memorandum
or Articles, and, if not so fixed, is the whole amount
of the share capital other than that issued or agreed
to be issued as fully or partly paid up otherwise than in

'Note that the “minimum subseription” is the whole amount offered to
the public unless a smaller amount is both fixed in the Memorandum or
Articles and named in the prospectus. It has been held by Neville, J.,
that if the Articles state that the minimum nuhsrrik)ﬁ(m is ten per cent. of
the shares offered for subseription, that will suffice (West Yorkshire Darracq
Agency, [1908) W, N. 236; 25 T. L. R. 77). It is difficult, however, to see
how it ean be said that this amount is “fixed” by the Articles.

*Sub-section 2 declares that the minimum subscription is to be reckoned
“exclusively of any amount payable otherwise than in cash.” This appears
u 'y, for the t “offered to the public for subscription” would
always be payable in cash.
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cash, and the amount of five per cent. must be paid up as
application money. DPrivate companies are free from these
obligations.

If more than one prospectus is issued, the words “the
prospectus” mean the document on the basis of which the
applicant claiming relief has actually subseribed. And if
one prospectus fulfils the statutory conditious, but another
does not, only those who subseribed on the latter are
entitled to relief.! A statement that “the eompany is in a
position at once to allot one thousand shares, according to the
provisions of its Articles,” is not a sufficient statement that
the minimum subseription is one thousand shares.!

Cheques received before allotment but after banking
hours, and not cashed till the day after allotment, have been
held to be money “paid to and received by the company*”;
but cheques received before allotment and subsequently
dishonoured do mnot constitute payment, even though im-
mediately replaced by other cheques ;* nor do cheques received
and held over, although subsequently honoured:* accordingly
the directors should never go to allotment until the cheques
for the application moneys have been cashed.

If the conditions above mentioned are not complied with
in the case of a company issuing a prospectus within forty
days after the first issue of the prospectus,® all money
received from applicants must be repaid without interest,
and if not repaid within forty-cight days from the issue of

'Roussell v. Burnham, [1909] 1 Ch. 127,

*(ilasgow Pavilion ». Motherwell, [1904] Court of Sess., 6 F. 116; but
this is doubtful (see next note).

"Mears v. Western of Canada Pulp and Paper Co., [1905] 2 Ch. 353,
where doubt was thrown on the Scotch decision cited in the preceding
note; Burton v. Bevan, [1908] 2 Ch. 240.

‘National Motor Mail Coach Co., [1908] 2 Ch. 228,

*By Section 89 every prospectus must be dated, “ and that date shall,
unless the contrary be proved, be taken as the date of publication of the

prospectus”; but the issue of the prospectus appears to mean its actual
issue by being circulated or advertised.
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the prospectus the directors become jointly and severally
liable to repay the amounts, with interest at five per cent.
from the expiration of the forty-eight days. A director who
is able to show that the loss of the money was not due to
any misconduet or negligence on his part will, however,
escape liability (Section 94, Sub-section 4). This liability
only exists where there is no allotment; if the directors pro-
ceed to allotment in contravention of the seetion the liability
under Section 95 is substituted.! Any condition purporting
to deprive the applicant of the benefit of this section is woid
(Section 94, Sub-section 5). There is no similar provision
as to the return of money in the case of companies not
issuing a prospectus,

As before mentioned, these provisions, with the exception
of that relating to the application money being at least five
per cent., only govern the first public allotment; but in
cases of second or subsequent offers of shares the prospectus
must state the minimum subseription for the shares then
offered, the amount offered for subseription on each previous
allotment made within the two preceding years, the amount
actually allotted, and the amount paid up (Section 90, Sub-
section 1 (d)).

In estimating whether the “minimum subseription” has
been reached, there seems no reason for excluding shares
taken by underwriters, provided that the agreement under
which they take shares is complete (e.g. that there is no
condition remaining unfulfilled at the time of allotment)
and that their application money is paid.

The provisions above referred to relate only to allotments
of shares, and do not govern issues of debentures,

If shares are allotted in contravention of the provisions
of Section 94 the allotment is not void, but only voidable,
and then only if the applicant applies within one month

'Burton v. Bevan, [1908] 2 Ch. 240,
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after the holding of the statutory meeting (Seetion 95). Tt
is not necessary that the dissatisfied applicant should take
proceedings within the month or before liquidation is eom-

menced if he has given notice avoiding the allotment within

the month and commenced action within a reasonable time.!
ITe will also be precluded from avoiding the allotment if he
has expressly or by conduet affirmed it with knowledge of the
irregnlarity.®  The right to have the allotment avoided for
this canse, however, is not taken away by reason of the com-
pany having gone into liquidation in the meantime (Sec-
tion 95, Sub-section 1). Any director of the company
knowingly contravening or permitting the contravention of
the provisions of the Act as to allotment is liable to com-
pensate the company and the allottee respectively for any
loss, damages, or costs sustained or ineurred thereby, pro-
vided that the proceedings to recover such loss, damages, or
costs are commenced within two years after the date of the
allotment (Section 95, Sub-seetion 2). A director who was
not present at the meeting making the allotment and did not
know of the irregularity is not liable, even though he was
present and voted at a subsequent meeting confirming the
minutes recording the allotment.® It would seem that in
general the loss to the company would only be the costs of
proceedings by the allottee to avoid the allotment. The loss
of the allottee's subseription would not be eaused by the con-
travention of the Aet. It might, however, be contended that
loss ineurred in the company’s business, which would never
have been commenced but for the improper allotment, is
cansed by the eontravention of the Act.

These provisions as to avoidance of the allotment and
compensation by directors apply to an allotment made in

National Motor Mail Coach Co., [1908] 2 Ch, 228,
Finance and Issue, Limited ». Canadian Produce Co., [1905) 1 Ch, 37,
Burton v. Bevan, [1908] 2 Ch. 240,
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contravention of Section 94, Sub-section 7, requiring a
minimum subseription in the case of compantes not issuing
a prospectus.

In deciding upon the making of allotments the directors
must bear in mind that they are trustees for the company,
and must allot the shares for the benefit of the company. “1
am not aware,” says Lord Davey, “of any law which obliges
a company to issue its shares above par because they are
saleable at a premium in the market. It depends on the
cireumstances of each case whether it will be prudent or even
possible to do so, and it is a question for the directors to
decide.” But when the shares command a premium, the
directors must not allot them at par to members of their
own body or their friends, for they should seck to obtain the
benefit of the premium for the company.® Directors, more-
over, must not allot shares to themselves for the purpose of
obtaining the control of the voting power in the company,?
although they may purchase shares for that purpose,* and
they must not make the terms or time of payment more
favourable to themselves than to the general body of mem-
bers.® Any profit the directors make out of shares im-
properly allotted to themselves will belong to the company,
or if they have retained the shares they will be liable for the
difference between the nominal value and the market value
at the time of allotment.®

The directors of a company cannot delegate to an officer
their duties in regard to allotments,”

An application for shares; followed by a communication
that an allotment has been made, constitutes a contract
between the applicant and the company, from which neither
party is at liberty to withdraw. Care, however, should be

'Hilder ». Dexter, |lil)"l App. Ca. at page 480. Harris v. Sumner, 39

. B. R. 204. Martin v. Gibson, 10 0. W. R. 66.

*York and North Midland Railway Co. ». Hudson, [1853] 22 L. J. Ch
529; Parker v. McKenna, [1875] 10 Ch. 96; Shaw v. Holland, [1900] 2 Ch. 305.

'"Fraser v. W halley, [1864] 2 H. & M. Il) Punt ». ﬂvmnndu& Co., [1903]
2 Ch. 506.

‘North-West Transportation Co, v, llml!\ (1881] 12 App. Ca. 589.
Toronto Brewing Co. v. Blake, 2 0. R. 17!

*Alexander v. Automatie T' olophono Co., [ID()OI 2 Ch. 56.

*Shaw v. Holland lmel Ch. 305.

"Packenham Pork Packing Co. ~—(.ullnv\m n Case, 12 0. L. R. 100,
Twin City Oil Co. v. Christie, 18 O. L. R. 324,
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taken that nothing is introduced into the letter of allotment
differing from the terms of the prospectus or the form of
application, for in such a case the applicant may withdraw
from the ecompany, as there is no completed contract between
the parties.!  TLord Justice Cotton says, “To make a contract
by letters or by offer and aceeptance, what you must find is
this—an offer and a simple unconditional acceptance: that is
to say, an acceptance not introducing any new term. If a
new term is introduced, it becomes no longer an acceptance,
Imt a new offer, which must be aceepted before there is a
contract.”®  Thus, where a man applied for shares in a rail-
way company and received a letter of allotment marked
“not transferable,” it was held there was a new term im-
ported, and therefore there was no contract, and the
applicant was allowed to repudiate his shares.® So if the
application is conditional and the allotment unconditional
there is no contract.* To allot less than the number of
shares applied for does not constitute a binding contract
unless words in the application authorise a partial allot-
ment.®

Where directors allotted shares on terms which were
illegal (e.g. that they should be paid for by fees earned) it
was held there was no contract and the allottee was not a
shareholder.®

The allotment must be made within reasonable time after
upphmtlnn otherwise the applicant may repudmtv the shares.”

"Barrett's Case, [1865] 3 De G. J & 8. 30; A(lllmvll s C ase, lmw 1 I'.q
225; Howard's Case, [1866] 1 Ch. 561; Jackson v. Turquand, [1869] L. R.
4 H. L. 305.

*Hussey v. Horne Payne, llleR('h D. 670,

Duke v. Andrews, [1843] 2 Ex. 200

‘Ex parte Wood, Sunken Vessels Rwovor) Co., [1859] 2 De G. & J. 65,
28 L. J. Ch. 899.

*Ex parte Roberts, [1852] 1 Drew. 204; re Barber, [1852] 15 Jur. 51,

‘Pellatt’s Case, [1867] 2 Ch. 527; National House Property Co. ».
Watson, [1908] 8. C. 888, Court of Sess

"Ramsgate Victoria Hotel v Montrﬁnre. [1866] L. R. 1 Ex. 109; ex
parte Bailey, [1868] 5 Eq. 428, 3 Ch. 592; Ritso's Case, [1877] 4 Ch. D. at
page 778,
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In the ordinary case of an application under a prospectus
the bargain is not complete until the offer contained in the
application is accepted by an allotment being made by the
Directors and the accceptance communicated to the appli-
cant.

Until the bargain is thus complete the applicant may
withdraw, either by a notice in writing or by an oral com-
munication, or even by conduet showing that the offer to
take shares is withdrawn,' and notice of withdrawal may be
given orally to a clerk in the registered office of the company
if the secretary is absent.? 1If the directors know that an
applicant has declared he will have nothing more to do with
the company they cannot validly allot, although the ap-
plicant has mnot himself communicated the fact that he
withdraws.* But it has been said that if an invalid
allotment is made, and subsequently confirmed, this is bind-
ing, although the application has meanwhile—i.e. before
confirmation—been withdrawn.* The communication of the
acceptance of the offer may be either oral, by writing, or by
conduct.® It need hardly be stated, however, that it is
always most desirable to have writing in such a matter.
Under ordinary circumstances an applicant is deemed to
authorise the allotment to be communicated by post, and in
such a case the communication is considered to be made at
the moment of posting the letter of allotment,® even though
1Wilson's Case, [1869] 20 L. T. 962; Dickinson v. Dodds, [1876] 2 Ch.
D. 463,

*T'ruman's Case, [1804] 3 Ch. 272.

3Per Warrington, J., in re Amusements Syndieate, 2 December, 1909,
following Dickinson v. Dodds, [1876] 2 Ch. D. 463. -

‘Badman and Bommqm-t'u Case, [1800] 45 Ch. D. 16.  This is, however,
open to doubt.

“Crawley's Case, [1860] 4 Ch, 322, Standard Bank ». Stephens, 11
0. W. R. 5820. See the following cases on constructive Allotments. In
re Provineial Groeers Calderwoods Case, 10 0. L. R. 705. In re Provin-
cial Grocers, Hills Case, 10 O. L. R. 501. re Canada Tin Plate Co,, 8
0. W. R. 531. Fischer v. Borlanas, 8 O. W. R. 579. Anglo American
Lumber Co. v. McLellan, 14 B. C. R. 93,

*Household Fire Insurance Co. »v. Grant, [1870] 4 Ex. D. 216. Lord
Herschell expresses the rule thus:—“Where the circumstances are such
that it must have been within the contemplation of the parties that, accord-
ing to the ordinary usages of mankind, the post might be used as a means
of communicating the acceptance of an oﬁer‘ the acceptance is complete

as soon as it is posted” (Henthorn ». Fraser, [1892] 2 Ch. page 33; see also
Bruner v. Moore, [1904] 1 Ch. page 316).
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the letter never reaches the applicant.  But the handing of a
letter to the postman to post is not of itself a sufficient post-
ing!  The withdrawal of an offer or application is effective
only as at the time when it reaches the company, and not as
at the time of posting.* 1f, however, the application is made
with a condition, the contract is not complete till the eon-
dition is fulfilled, or until the applicant has waived the
condition by accepting the allotment unconditionally.?

An allotment made upon an application signed in a false
name constitutes a good contract if the applicant intended to
get the benefit of the shares, and he will be put on the list of
contributories in his true name;* but it will be otherwise if
the application was not intended to be acted upon, as in a
case in which the application was sent in in order to increase
the supposed number of shares applied for.®

Shares may be allotted to two or more persons jointly and
a corporation may be the sole allottee or sole holder of
shares,

Allotments are not necessarily all made at once. Fresh
applications may be received and fresh allotments made as
long as there are any shares unissued.

If the shares are applied for by minors, the directors
should not allot, for a minor can at any time before or upon
attaining full age repudiate the transaction and require re-
payment of the amounts paid.® If a married woman applies,
the directors may reasonably require that the shares shall be

"London and Northern Bank, (1900] 1 Ch. 220.

*Henthorn v. Fraser, [1802] 2 Ch, 27,

Sahlgreen and Carrall, [1868] 16 W. R. 121; Pellatt’s Case, [1867)
2 Ch. 527; ex parte Wood, National Equitable Society, [1873] 15 Eq. 236;
ex parte Simpson, [1869] 4 Ch, 184; Roger’s Case, [1868] 3 Ch. 633.  As to
waiver of condition see Rankin v. Hop and Malt Exchange, [1869] 20 L.
T.207. In re Standard Fire Ins. Co,, 70. R. 448, Freemans case, 12
O. L. R. 149, MeNeil's Case, 10 O. L. R. 219. Bank of Hamilton ».
Johnston, 70. W, R. 111.  Turners Case, 7 O, R. 488,

Savigny's Case, [1899] W, N. 1.

*Coventry's Case, [1801] 1 Ch. 202,

“See page, 49 supra. Hamilton ». Vaughan Sherrin Co., [1804] 3
Ch. 589.
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fully paid up before allotment, or that the husband shall
become a joint holder.

A letter of allotment is generally to the following
effect :—

Sir,—In reply to your application for shares, I am instrueted to inform

you that the directors have allotted you shares of $ each in
this company, and I have to request that, on or before the day of

, You will pay to the bankers of the company lhere give the name
and address of the bankers) the sum of $ , being the amount of

per share on the shares so allotted,

Your obedient servant,

To Sec rl-(nr\

V ll —l’loxw' kwlb this letter of allotment and the receipt for the
amount payable as above until the share certificates are ready to be
exchanged therefor, of which notice will be given in due course.

Usually certain amounts are made payable on application
and allotment, and in case of a public issue the amount
payable on application must, in case of the issue of a
prospectus, under Section 94, Sub-section 3, be not less than
five per cent., and under Subr-section 7, where there is no
prospectus, at least this amount must be paid up before
allotment. Unless otherwise expressly stated (as, for in-
stance, when part is a premium) these sums when paid go in
satisfaction of the amounts payable on the shares.! Tt is a
breach of duty for directors to issue shares to themselves and
their friends on more favourable terms as to payment than
those offered to the publie, unless the latter are expressly
informed of the arrangement.'

It is a convenient plan to have the letter of allotment,
with a form of seeretary’s or bankers’ receipt for the amount
to be paid on allotment, and a counterfoil containing the
necessary particulars, bound up in a book. On the letters
of allotment and the receipt forms being detached, the
counterfoil remains in the book, and the particulars may in

1Alexander v. Automatic Telephone Co., [1900] 2 Ch. 56.
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due course be posted in the Register of Members without
much tronble. Otherwise a Register of Applications and
Allotments should be kept, in which all applications are
entered as they .come in, and the allotments as they are
made or sent out, with dates, amounts paid, and other
necessary particulars,

Allotments once made and communicated eannot be can-
celled,' although under certain eirenmstances the shares may
be forfeited, or, in some cases, the Register rectified by
striking out the names of persons who complain of being
wrongly included.?

Whenever a Company Limited by Shares makes any
allotment of its shares, either upon public subseription or
otherwise, it must within one month thereafter file with the
Registrar—(1) a Return of the Allotments, stating the num-
ber and nominal amount of the shares comprised in the
allotments, the names, addresses, and deseriptions of the al-
lottees, and the amounts (if any) paid or due and payable
on each share; and (2) when shares are allotted in whole or
in part for a consideration other than cash, proper contracts
in writing constituting the title of the allottees to their
allotments, together with any contract of sale or for services
or other consideration in respeet of which the allotment was
made (as to which see page 141), and a Return stating the
number and nominal amount of the shares so allotted, the ex-
tent to which they are to be treated as paid up, and the
consideration for which they have been allotted (Section 97,
Sub-section 1). In the absence of a contract in writing, a
document containing the preseribed particulars must be filed
(Section 97, Sub-section 2). (For specimen of Return of
Allotments see page 542, infra.) If default is made in filing

'Duffi’s Executors’ Case, [1886] 32 (7‘h. I;. iii)i; ('omvam;iurl?;ﬁ(jm:-,
[1870] 5 Ch. 707.

See “ Rectification of the Register,” page 54, supra, and “SURRENDER
AND FORFEITURE OF SHARES,"” page 360, infra.
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the contract or particulars, a penalty of two hundred and fifty
dollars a day may be imposed on every director, manager,
sceretary, or other officer of the company who is knowingly

a party to the default; but the Court may grant relief and
extend the time for filing if the omission was accidental or

due to inadvertence or if it is equitable to grant relief (Sec-
tion 97, Sub-section 3).

Small companies frequently make allotments of shares
from time to time, often of small amounts. The officers of
such companies should bear in mind that a Return must be
made of every such allotment, however small,

Suare CERTIFICATES.

As soon as conveniently may be after allotment the share
certificates should be prepared, and notice sent to the
shareholders that they are ready to be exchanged for the
letters of allotment, receipts for deposit, ete.

Seotion 101 requires every company—unless the con-
ditions of issue otherwise provide—to complete and have
ready for delivery the certificates of shares within two
months after allotment or registration of any transfer of
shares under penalty of twenty-five dollars a day during the
time the defanlt continues, which penalty attaches to the
company and every director, manager, secretary, or other
officer knowingly a party to the default.! If it is not in-
tended to issue the share certificates till the shares are fully
paid, this must be provided for by the “conditions of issue,”
as in any case some allottees may be more than two months
in making their payments.

When a company has a share capital it must distinguish
each share by its appropriate number (Section 30), and the
Articles almost invariably give to each member a right, free

"The same provisions apply to debentures and certificates of debenture
stock.
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of charge, to a first certificate or certificates indieating the
share or shares to which he is entitled. The usual and more
convenient practice is to include in one certificate all the
shares held by a member ; but sometimes, where the shares are
of large amount, a separate certificate is issued for each share,
The Articles also generally state how such a certificate is to be
signed, the most usual provision being that it shall be signed
by two directors, countersigned by the seeretary, and im-
pressed with the seal of the company.

The company must not enter on the certificate any
memorandum that it has a lien on the shares.!

A certificate under the seal of the company is primi facie
ovidence of the title of the person named to the shares
(Seetion 31), but it does not give the person an absolute, or
as it is called an indefeasible, vight to the shares. If it can
be shown that the holder obtained the shares from some per-
son who could not give him a title to them, the name of the
true owner will be retained upon or restored to the Register,
and the holder lose the shares. But if the holder acquired
the shares in good faith, having given value for them,
relying upon an untrue certificate issued by the company,
the company will be estopped from denying his title to the
shares which he was induced to buy or pay for by being
shown the certificate.? This, however, gives the holder only
a right to damages against the company, and not to the
shares as against the true owner,® and if the certificate is a
forgery the company eomes under no liability, even when the
forgery was the act of its sceretary;* also if the certificate is

'W. Key & Son, [1902] 1 Ch. 467,

*Bahia and San Francisco Railway Co., [1868] L. R. 3 Q. B. 584;
Tomkinson v. Balkis Consolidated Co., [1893] App. Ca. 396; Ottos Kopje
Diamond Mines, [1893] 1 Ch. 618. MecCracken ». Melntyre, [1877] 1
8. C. R. 479,

*Hart v. Frontino Co., [1870] L. R. 5 Ex. 111; and see NoTe on next

e.
o ;I}gben v. Great Fingall Consolidated, [1904] 2 K. B. 712, [1906] App.
a. 439.

pag
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in fact correct, stating that a certain person is the registered
holder of the shares, the company will not be liable to a
purchaser trom him by reason of such holder having mean-
time transferred the shares, even though the company has
parted with the certificate after knowing of the sale of the
shares.!

The certificate, moreover, only shows the legal title to the
shares, and accordingly, if the person who relies upon the
certificate, made out in the name of the person selling to
him, does not get his title made complete by taking a
transfer into his own name, and procuring himself to be
registered as holder of the shares, he may find that a
previous equitable title (as, for instance, a mortgage) stands
in his way.? Thus, where a debtor assigned all his prop-
erty to trustees for his ereditors, but retained his share
certificates, and subsequently sold the shares to a purchaser
for value, the title of the trustees who had given notice to
the company prevailed.® But if the purchaser has completed
his legal title by being registered as the holder of the shares,
he will not be affected by any equitable rights of which he
did not know at the time he bought the shares. The state-
ment usually contained in a certificate that no transfer will
be registered without production of the certificate does not
render the company liable for any loss which may arise to
a person holding the certificate from a transfer being com-
pleted without its produetion,® so that even a deposit of the
certificate with a blank transfer may fail to protect a
lender.

Longman ». Bath I' k-ctru- Tramways, [190’)] 1 Ch. 64|

“Shropshire Union Railway v. The Quecn, [1876] L. R. 7 H. L. 496;
Moore v. North-Western Bun [1891] 2 Ch. 599; Kelly v. Munster and
Leinster Bank, 29 L. R. Ir.

Peat v. Cluyt,on [1‘)00] l (h 659.

‘Guy v. Waterlow Brothers, [1908] 25 T. L. R. 515. Comg‘sre the
argument in Rainford ». James Keith and Blackman, [1905] 2 Ch. 147;

and Longman v. Bath Electric '1rumways, [1905] 1 Ch. 646. Compare
Smith . Walkerville Iron Co., 23 A, R. 9

R e
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Forms differing in appearance (e.g. in colour or size)
should be used for preference, ordinary, and deferred shares.
It is convenient also to state on the certificate the respective
rights of holders of different classes of shares, and the
certificate ought always to state how much is paid up on
each share. Where capital is reduced or calls have been
made and paid on shares after the issue of the certificates,
the certificates should be called in and either endorsed with
a statement of the altered facts or new certificates issued.

Suare WARrRANTS T0 BEARER.

Section 45 provides for the issue of share warrants to
bearer if the Articles of Association authorise such issue,
The effect of the issue of a share warrant is to make the
bearer of it absolutely entitled to the fully paid shares or
stock named in it, and the ownership can accordingly be
passed by mere delivery. No person purchasing a share
warrant need make any inquiry as to the title of the person
who sells it, any more than if he were receiving a dollar bill;
but if the holder has in fact stolen or fraudulently obtained
a share warrant, he can of course be compelled to surrender
it in the same way as a thief or cheat would have to give up
a dollar bill.

The company may provide for the payment of dividends
by coupons or otherwise (Section 45, Sub-section 1). It is
usual to do this by coupons attached to the warrant, each
stating that the bearer is entitled to the dividend for a
certain year or half-year, or to the first, second, or third
dividend declared, and in such case the bearer of the coupon,
and not of the warrant, is entitled to the dividend.

Subject to the regulations of the company, the bearer of
a share warrant can return it to the company, and be re-
entered upon the Register as a shareholder, the warrant
being therenpon cancelled (Sub-section 3).
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The Articles of Association should provide when and
upon what conditions the holder of a share warrant is to be
treated as a member of the company or to give votes, and
upon what terms a lost or destroyed share warrant may be
replaced. The Act, however (Section 45, Sub-section 4),
declares that the holding of share warrants shall not be a
qualification for a director or manager in cases whero the
Articles require any such qualification.

On the issue of a share warrant a company must strike
out of its Register the name of the original holder of the
shares or stock represented, and enter particulars as to the
date of issue of the warrant, and a statement of the shares
or stock represented by it, distinguishing each share by its
number (Section 45, Sub-section 5).

Private companies cannot take power to issue share
warrants, and if they adopt Table A must negative the
clauses relating to them, for there must be a restriction on
the right of transfer.

Pavment oF THE NoMINAL AMouNT OF SuHARES AND Issur
or FurLry or Parrry Pam Smares.

The fact of becoming a member of a company limited by
shares renders the person liable to contribute to its assets to
the extent of the nominal amount of the shares held by him.

Until a liquidation takes place, the amounts are payable
at the times and in the manner preseribed by the Articles of
Association, which almost invariably declare that so much as
is not paid at the times fixed by the prospectus or agreement
to take shares may be called up by the directors as and
when they think fit. Whatever amount has mnot been
previously called up by the directors and paid to the com-
pany may be called up by the liquidator upon a winding up,
or whenever he may subsequently think fit (see Part ITL.,
Chapter 25., infra), and this, being a statutory power of
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the liquidator, cannot be taken away by the Articles or by
contract,
Carrs oN SHARES,

Members of a company are liable to pay up the nominal
amount of their shares. The time and manner of payment
are determined by the agreement between the company and
the members, which is usually, to some extent, fixed by the
terms of the prospectus, and, so far as the matter is not one
of express agreement, depends upon the Articles of As-
sociation. Thus, subseribers to the Memorandum are not
liable to pay until calls are made," but persons who receive
an allotment upon the terms of a prospectus must pay the
amounts preseribed upon application and allotment and any
further instalments mentioned, the balance (if any) depend-
ing upon the calls made.

In the absence of special conditions of allotment nothing
is payable till a call is made, and an arrangement that some
sharcholders shall hold their shares with nothing or only a
very small amount paid while others pay more is lawful,
but in the case of shares offered to the public for subserip-
tion at least five per cent. must be made payable on
appiication (Section 94, Sub-section 3). The directors
must not favour themselves in this matter without the
sanction of the company,) and a company cannot com-
mence business until the directors have paid as much in
respect of application and allotment moneys as is payable by
other members (Section 96, Sub-seetion 1 (b)).

When the shares in a company are not fully paid, the
balance unpaid can be ealled up by a proper authority at any
time, unless this is forbidden by the Articles or by a special
resolution, and a member of the company cannot escape from
his liability to pay unless he shows that he has been wrongly

1Alexander v. Automatic Telephone Co., [1900] 2 Ch. 56.
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made a member, and has come with all diligence to have his
name removed from the Register. Tt will not avail a mem-
ber to show that the affzirs of the company have been badly
managed, or that its property has been wasted: he is still
liable to pay any calls that are regularly made.

The Act does not speeify how a call is to be made, and
the manner of doing it must be determined by the Articles
of Association, and Section 46 enables a company, if au-
thorised by its Articles, to make arrangements for a
difference between the holders of shares in the amount of
calls or the time for payment. Calls are dealt with by
Clauses 12 to 17, in Table A. Calls made in a winding up
will be dealt with in connection with that subject (see
infra, page 470); here only calls made while the company
is carrying on its business will be considered.

By Section 67 a company may by special resolution
declare that any portion of its capital not already called up
shall not be capable of being called np except in the event
and for the purpose of the company being wound up. A
provision to that effect in the Arlicles can be varied by
special resolution making the amount unpaid callable at any
time.!  But a similar provision declared by special resolu-
tion would appear to be irrevocable, and capital which can
only be called up in a winding up cannot be included in a
charge given by debentures on unealled capital.?

Table A provides that the directors may from time to
time make such calls upon the members® as they think fit,*
and requires fourteen days’ notice to be given to the mem-
bers, who are then liable to pay at the times appointed by
the directors. Under this or a similar clause a call can only

IMalleson v. National Insurance Co., [1894] 1 Ch. 200,

*Bartlett ». Mayfair Property Co., [1898] 2 Ch. 28,

Note that a man (other than a subscriber to the Memorandum) is
not a member until his name is entered in the Register. It would seen
therefore that until so entered he cannot be sued for a call.

“This power being discretionary cannot be delegated Provident Life v,
Wilson 25 U. C. R. 53.




138 B. C. Company ManvaL

be made by a proper quorum of the directors, duly ap-
pointed and qualified, unless the Articles of Association
allow an unqualified dircetor to act, or there is a provision
that acts of directors shall be valid notwithstanding any
defeet;' but a call irregularly made can be confirmed at a
meeting where there is no irregularity.?  Where the resolu-
tion making a call does not state the time and place of
payment the call cannot be enforeed.?

Clause 12 of the new Table A provides that no call shall
exceed one fourth of the amount of the share, but this does
not prevent two calls being made on the same day of the
full amount if they are payable with a sufficient interval
between them.*

The directors are the proper judges whether a call is
necessary, and Courts of Law will not interfere with their
diseretion® unless it clearly appears that the call is for an
object not within the powers of the company. The powers
of the directors are, however, fiduciary, and must be used,
not for some purpose of their own, but for the benefit of the
shareholders.® They must therefore not make any ar-
rangement by which other persons are liable for calls, but
they themsclves are not, unless the company knows of and
sanctions the arrangement.” Nor must they make calls on
some of the shareholders to the exclusion of others® unless
arrangements have been made under provisions in the
Articles in accordance with Section 46 enabling the com-

Dawson ». African (,nnsoldm(‘d Co., [IX‘)S] 1 Ch. 6; British Asbestos
Co. ». Boyd, [1903] 2 Ch. «

*Austin’s Case, [1871 24L T. 932.

*Cawley & Co., [1889] 42 Ch. D. 209. It may be argued that this does
not apply undvr the new table A, where nothing is said as to place of pay-
m(-nt See the following cases on irregular calls, Unlon Fire Insurance

Co., v. O'Gara 4 O. R. 359; Ross ». Macher, 8 0. R. 417. Gas Co., v.
Russel 6 U. C. R. 657, Provincial lmunmct' Co. ». Worts, 9 A. R. 56,
National Insurance Co., ». Egleson, 29 Gr. 4

'Umwrsnl(ur[mrulmn v. Hughes, [1909]S C. 1434, Court of Sess,

*Bailey v. Birkenhead Railway Co., [1850] 12 Beav. '433,

Gilbert’s Case, [1870] 5 Ch. 559.

’Alexander v. Automatic Telephone Co., [1900] 2 Ch. 56. Chri stopher
v. Noxon, 4 O, R. 672, Provineial Ins. Co.. v.!Cameron, 31 C. P. 523,

*Treston v. Grand Collier Dock Co., [1840],11_Sim. 327,
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pany to make differences between the holders of shares in
the amount of calls to be paid and the time of payment.

A call made after the death of a member is payable out
of his estate.!

When shares are transferred after a call has been made
and before it is paid the liability is not transferred to the
transferee.?  The company, however, can protect itself by
refusing to register the transfer until the call is paid, and
it seems can make a fresh call in respect of the same amount
as long as it is unpaid.®

Table A provides that calls in arrear shall bear interest,
and in special Articles it is usual to make this at a high
rate, =0 as, in fact, to be penal. Otherwise it might be
worth while to pay interest on the calls in arrear, because
the money required was earning interest elsewhere.

Clause 17 of Table A (conformably with Section 46
of the Act) allows calls to be paid in advance, and
an arrangement to be made for the advance payments to
bear interest. This interest is a debt from the company, and
must be paid although there are no profits out of which
dividends are payable.* Trustees and others often avail
themselves of this provision; but it has some disadvantages:
the shares would not be readily saleable on a Stock Exchange
unless a very large number of shares are so paid up and a
quotation obtained, and it is very doubtful whether money
thus paid up can be repaid except by the company going
through the complicated process necessary for making a
reduction of its capital. Money so paid in advance is re-

'New Zealand Gold Extraction Co. v. Peacock, [1894] 1 Q. B. 622.
*Per Lindley, L. J., in Taylor, Philligs and Rickard’s Case, (1897] 1 Ch.
at page 206. ontreal Mining do., v. Cuthbertson, [1852] 9 U. C, R. 78.
*New Balkis Eersteling v. Randt Gold Mining Co., [1904] App. Ca. 165—
a case of a call repeated after forfeiture. But if the former holder pays
calls even after forfeiture this will relieve the purchaser (Randt Gold Mining
Co., [1904] 2 Ch. 468).
Lock . Queensland Investment and Mortgage Co., [1896] App. Ca. 461.
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payable in a winding up before any money paid up in
pursuance of calls is repaid to the members.!

If a compromise between varions classes of sharcholders
is proposed, those who have paid in advanee of calls form a
separate class, of which a meeting should be separately ealled
if the scheme affects their position.®

Another course which is sometimes adopted is for a
member to make an ordinary loan to the company on the
terms that it is to be set off against any ecall made. This
plan works very well so long as the company is a going con-
cerni but if the company is wound up, the debt cannot be
set off against ealls made by the liquidator,® and the share-
holder will have to pay his calls and wait for a dividend
upon his loan,

The following form of resolution of directors making a
call may be used :—

ResoLvep—That a call of five dollars per share be made upon the
members of the company in respect of the amount unpaid on their shares,
and that the same be payable on or before the day of
at the registered office of the company, and that all calls unpaid
by that day shall bear interest at the rate of per eentum per annum
from the day when the same shall become payable until payment.

If calls remain unpaid, the members liable should be
sued for the amount. Any dividends becoming payable
upon the shares of such members should be retained by
the company, and as a last vesort (if the Articles give the
power) the shares should be forfeited. As will be seen
where Forfeiture is considered (page 366, infre), this will
not relieve members from liability to pay previous calls,

Mernons o¥ PAYMENT ¥OR SHARES,

Shareholders must pay for their shares in money or
money’s worth—that is to say, in cash, or by goods,

'\\ akcﬁol(l Rolling Stock Co. 2 12892] 3 Ch. 165.
*United Provident Assurance Co., [1910] W, N, 199.
3Grissell’s Case, [1866] 1 Ch. 528,




Mernons or PayMENT ror SHARES 141

property, services, or some other valuable consideration.
Prima facie the payment must be made in cash, but a com-
pany may agree with a holder of shares to accept some
other form of payment, or an existing debt may be set off

against a present liability to pay ecalls.

Until the date when the Aet of 1910 came into force
(the 1st July, 1910), the law was that all shares were held
subject to the payment of the whole amount thereof in cash,
unless otherwise determined by a contract made in writing
and filed with the Registrar on or before the issue of such
shares  (Seetion 50, Companies Act, R.S.B.C., 1897,
Chap. 44). This is now repealed, but Seetion 304 of the
present Act expressly affords relief in cases where shares
have been issned as fully paid up and no contract filed.
The company or any person interested in such shares may
apply to the Court for such relief, which will be granted if
the Court is satisfied that the omission to file a contract was
aceidental or due to inadvertence.

The Act does not contain any provision as to how pay-
ment otherwise than in cash may be agreed or deter-
mined. Section 97, Sub-section 1 (5), requires a company
to file with the Registrar, “in the case of shares
allotted as fully or partly paid up otherwise than in cash, a
contract in writing constituting the title of the allottee to
the allotment, together with any contract of sale, or for
services or other consideration in respect of which that

“

allotment was made,” as well as “a return stating the num-
ber and nominal amount of shares so allotted, the extent
to which they are to be treated as paid up, and the
consideration for which they have beer. allotted,” and for

default there is a penalty of two hundred and fifty dollars

Sand et

i S TR
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a day; and Sub-section 2 recognises that the contract may
not be in writing, and allows particulars to be filed in place
of a contract: this makes it clear that a written contract is
not required. There still must be some contract which
must constitute “the title of the allottee”: that is to say, a
contract with a third party will not suffice, for this gives
the allottee no title; but a contract to issue shares to a
person “‘or his nominees” and a nomination by him will, it
seems, suffice. It is to be observed, however, that there is
no provision that the amount of the <hares shall be payable
in cash in the absence of such a contract, so that failure to
comply with the Act may entail penalties, but not the very
serious consequences to the allottee which resulted under
Section 50 of the Act of 1897.

TLat payment in money’s worth is sufficient payment
has been well established.! The extinguishment of a debt
due from the company to the shareholder is payment,® or
any circumstances creating a set-off' and an agreement to
render services, as by becoming manager for five years, may
be a good payment.* lut an agreement to supply goods at
a future time is not © good consideration,® for it seems that
a company cannot - ntract that future calls shall be set off
against goods to ~ (rom time to time supplied.

The company eannot by a contract make that which is not
a good consideration in law a payment for shares. Thus
past services for which the company was not liable to pay

'Drummond’s Case |1869] 4 Ch, 772; Pell's Case, [1870] 5 Ch. 11;
Bugl&n Hall Colliery , [1870] 5 Ch. 346 Jones's Case, [1870] 6 Ch.
App. 4

'Forbes and Judd’s Case, [1870] 5 Ch. 270, 272; Baglan Hall Colliery
Co., [1870] 5 Ch. 346, 356.

'Spargos Case, 11873] 8 Ch. 407; Larocque v. Beauchemin, [1897] App.

‘Rc 'I'heatru'al Trust, [1895] 1 Ch. 771.
*Pellatt’s Case, [1867] 2 Ch. 527; ez parte Clark, [1869] 7 Eq. 550.
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could not free the shareholder from liability even under a

contract to that effect;' and a contract to issue shares at a
discount—i.e. for a less sum than the whole nominal
amount—is of no validity;* but if the consideration is in
kind the Court will not inquire whether it was really of
value equal to the nominal amount of the shares issued,
unless the consideration was illusory or permitted of an
obvious money value;® but the written contract goes very
far to establish the transaction.* In fact, a company can
agree to purchase property and pay for services at any
price it thinks proper, and may make the payment in
shares, provided that it does so honestly and not colourably,
and has not been so imposed upon as to be entitled to
repudiate the bargain.® But an issue of debentures at a
discount, with a right to exchange them for fully paid
shares at par, is illegal.®

If a person has come under an obligation to take shares,
either by signing the Memorandum or by agreement, he
must pay for them in money or money’s worth, and cannot
satisfy his liability by receiving an allotment of fully paid
shares to which some other person is entitled;” but, of
course, if he takes an assignment of a debt of the company
to a third party, he can set that off against his liability to
pay calls.®

"Eddystone Marine Insurance Co., [1893] 3 Ch. 9.

*See page 145, infra.

3Theatrical Trust, [1895] 1 Ch. 771; Almada and Tirito Co., [1888] 38
Ch. D. at page 423; re E. J. Wragg, [1897] 1 Ch. 796.

*Re Innes & Co. in Court of Appeal, [1903] 2 Ch. 254.

SRe E. J. Wragg, [1897] 1 Ch. 796; Felix Hadley & Co. v. Hadley, [1897]
76 L. T. 161. Re Hess Manuf. Co. Sloan's Case 23 8. C. R. 644. Wade
v. Kendrich, 37 8. C. R. 32. North Bay h‘llﬂ[)ly Co. 6 O. W. R. 85.
Lindsay v. Imperial Steel & Wire Co., 21 O. L. R. 375.

*Moseley ». Koffyfontein Mines, [1904] 2 Ch. 108

"Migotti's Case, [1867] 4 Eq. 238; Forbes and Judd's Case, [1870] 5 Ch.
270; Bennet's Case, [1867) 15 W. R. 1058, 16 L. T. 475; Fraser’s Case,
[1873] 28 L. T. 158, 42 L. J. Ch. 358.

$Dent’s Case, [1873] 8 Ch. 768, 777; Ferrao's Case, [1874] 9 Ch. 455.
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If a winding up intervenes, a person who is liable for
calls cannot set off against them a debt from the company to
himself," and sharcholders should therefore bear in mind
that future calls are not extinguished by an indebtedness of
the company, for the set-off will not arise until the calls are
made and are presently payable.

By Section 97 *a contract in writing constituting the
title of the allottee™ to an allotment of fully or partly paid
shares is to be filed within a month, as well as the contract
for sale, ete., in respect of which the allotment was made.
Therefore the best course is to have the contract exeeuted
in duplicate, in order that one part may be registered and
the other retained.  IHowever, if the original is registered, a
copy duly certified by the Registrar will be received in
evidence as of equal validity with the original document
(Section 269, Sub-section 4).

A contract made with a trustee for the company is not
binding on the company unless a new contract is made after
incorporation,® and accordingly, although it was held in
Hartley’s Case® (which, though discussed in the Privy
Council,* has not been overrnled) that a contract with a
trustee duly filed was a suflicient protection, it would appear
to  be safer to file a contract with the company
itself.  Under the Aet of 1897 it was essential that the
contract should be complete, executed by both parties, and
binding on them,® and neither executed as an eserow® nor
made with a non-existing body.” It was not necessary under

! Re Barrow-in-Furness Land &e. Co., [1880] 14 Ch. D. 400.
“Northumberland Avenue Hotel Co., [1886] 33 Ch. D. 16. A resolu-
tion of the Board adopting the contract will not suffice (North Sydney
Investment Co. v. Higgins, [1809] App. Ca. 263).

SHartle ‘ase, [1875] 10 Ch. 157,

“See Smith v. Brown, [1806] App. Ca. 614,

sNew Eberhardt Co., [1800] 43 Ch. D. 118; Smith ». Brown, [1896]
App. Ca. 614,
¢Dalton Time Lock Co. v. Dalton, [1892] 66 L. T. 704,
7Anglo-Colonial Syndicate, [1891] 65 L. T. 847,
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that Act to state in the contract the numbers of the shares
allotted,! but it is very convenient to do so with a view to
saving disputes and for the purpose of identifying the
shares.

A company cannot issue its shares at a discount, or
agree to accept less than one hundred cents in the dollar in
payment for them,® even if the sharves already issued are
unsaleable at par, for this is a reduction of the ecapital of
the company ; but if a contract to this effect has been made
the company cannot compel the other party to accept the
shares so as to come under a liability to pay the full
amount in cash: that is to say, it can only compel him to
fulfil his contract, which is to take partly paid shares,® and
even if he has accepted the shares the company cannot
before liquidation compel him to pay the full amount of
the shares;* yet if the shares have been accepted and the
shareholder’s name entered in the company’s Register, it
cannot be removed, and he is liable in a winding up at the
instance of ereditors, or to adjust the rights of other mem-
bers, to pay for the shares in full, notwithstanding his
agreement to take them at a discount.® If before their
names are entered on the Register of Members the re-
cipients of the shares objeet, they canmot be placed on the
Register; for they have only agreed to take shares which
are fully or partly paid up, and those shares the company
is not able to give them.®

On the prineiple that a company may be estopped from
denying the truth of representations made by itself or its

‘Ez parte Ford, [1885] 30 Ch. D. 153.

20oregum Gold Mining Co. v. Roper, [1892] App. Ca. 125; Almada and
Tirito Co., [1888] 38 Ch. D. 415. North West Electric Co. »v. Walsh, 29
S.C. R. 33. MeCracken o. MeclIntyre, 1 8. C. R. 449.

*Re MacDonald, Sons & Co., IIX‘H] 1 Ch. 89, 7 Rep. 322. Compare
Arnot’s Case, [1887] 36 Ch. D. 702.

“Pioneers of Mashonaland Syndicate, [1893] 1 Ch. 731.

*Ex parte Sandys, [1889] 42 Ch. D. 98; Welton v. \'nﬂ'(-n [IS‘);] App.
Ca. 299; Pioneers of Mashonaland Svmhcate [1893] 1 Ch.
*Re MncDona.ld Sons & Co., [1894] 1 Ch. 89, 7 Rep. 322
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agents, shares which are not in fact fully paid, but in
respeet of which a certificate is issued that they are fully
paid, and this even though they have subsequently been
that they were improperly issued, will be treated as if fully
paid,' and this even though they have subsequently been
bought back by some person who knows all the facts;? and
the transferees of vendors’ shares the certificates of which
did not state that they were fully paid, but which were
declared to be fully paid by a letter accompanying the
certificates, escaped liability.® Even a director may be
protected by a certificate, signed by himself, stating that
the shares are fully paid if he acted in good faith.* If the
certificates bear upon them notice of the irregularity, such
as having the word “Bonus” printed on them,® or if the
recipient has knowledge of certain facts which inform him
that the shares have not been paid for in cash, he remains
liable to pay the full amount.® Tt is not enough that he
might have or even ought to have known that the shares
were not fully paid if the Court finds that in fact he did
not.”
TRANSFER OF SHARES,

The original allottee of the shares of a company remains
personally entitled to the benefits and subject to the
obligations of the shares until he has got rid of them either
(a) by transfer, (8) by death, or (c¢) by forfeiture or sur-
- Parbury’s Case, [1896] 1 Ch. 100; British Farmers’ 7(7(71., |1878]77 (?h_
D. 533; re Concessions Trust, [1896] 2 Ch, 757. re Wiarton Beet Sugar
Co.—Freeman's Case, 120, L. R. 149.  Northwest Electric v. Walsh, 29
S. C. R. 33.

*Ex parte Sandys, [1889] 42 Ch. D. 98; re New Chile Gold Mining Co.,
[1892] W. N. 193, 68 L. T. 15.

3Re MacDonald, Sons & Co., [1804] 1 Ch. 89, 7 Rep. 322.

‘Coasters, Limited, [1911] 1 Ch. 86,

‘Eddystone Marine Insurance Co. No. 2, [1894] W. N, 30; ez parte
Bloomenthal, [1896] 2 Ch. 525.

*Markham and Darter’s Case, [1899] 1 Ch. 414, See also re Clinton
Thresher Co., 15 0. W. R, 645. Niagara Falls Co., 15 0. W, R. 326,

"Bloomenthal ». Ford, [1897] App. Ca. 156, in which the House of Lords
came to a different conclusion on the facts from that arrived at by the Court

of Appeal, but accepted the same view of the law. Lord Herschell's
judgment gives a fine exposition of the law of estoppel.
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render. The first two, which are commonly referred to as
“the Transfer and Transmission of Shares,” will :now be
dealt with. TIn case of transfer the transferee takes the
place of the transferor, and in case of transmission the
estate of the former holder takes his place as regards benefits
and liabilities.

One great distinetion between a general partnership
and a company is that in the former the partners canmot,
and in the latter the members can, transfer their shares
without the consent of their co-members, unless specially
forbidden by the Articles of Association,

Shares are personal property, and may be transferred in
manner provided by the Articles of the company (Sec-
tion 30).' Accordingly, if the Articles allow it, or if the
company is governed by the regulations contained in
Table A, a transfer may be made by an instrument not
under seal.* Tt is not unusual to preseribe in the Articles
the form of transfer, and if this is done the form must be
followed in all essential matters;® but if the Articles only
say “The following form may be adopted,” then any form
may be used that includes the provisions stipulated by the
Articles. The regulations in Table A, and the common
form in Articles, prescribe that the transfer must be signed
by both the transferor and the transferee. This is generally
an essential point, for unless the transferee has agreed to
become a shareholder he ought not to be put upon the
Register of Members; but when omitted, if the transfer has

'A provision in the Articles for a compulsory transfer of shares is not
repugnant to the nature of personal property nor obnoxious to the rule
against perpetuity (Borland’s Trustee v. Steel Brothers & Co., [1901]
1 Ch. 279).

*Ez parte Sargent, [1874] 17 Eq. 273. ]

¥The omission of the address of the transferor or the denoting number
of the share, if both are known to the directors and there can be no am-
biguity, is immaterial and will not invalidate a transfer (Letheby & Chris-
topher, Limited, [1904] 1 Ch. 815).
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been acted upon and recognised by the transferece, it will be
held to be effectual’  The form in Table A requires a
witness to attest the transfer of shares: this should never be
omitted in practice.

The transferee may be any person capable of holding
shares. It frequently happens that a transfer is made to a
firm in its firm name, and, if accepted by the company and
the firm name entered in the Register of Members, the
partners become individually members and liable for calls;?
but this is not a proper course to pursue, for the Act re-
quires the names of the members to be entered in the
Register, and also the company may be placed in difficulties,
not knowing whether the artnership Articles authorise the
taking of shares,® nor having knowledge of the persons who
constitute the firm. The company should in such a case
require the transfer to be made to the partners in their
individual names.* '

The usual procedure is for the seller of shares to cause
a transfer to be prepared, and, having executed it, to hand it
with the certificate of shares to the purchaser, who also
executes the transfer and lodges it, with the certificate, at
the company’s office, requesting that his name may be
entered on the Register in place of the seller’s, If the
certificate is for more shares than those sold, it is generally
lodged by the seller with the company, and two new certifi-
cates are made out—one, in the name of the transferee, for
the shares sold; the other, in the name of the transferor,
for the balance.

The effect of a transfer has been defined as follows:—
“The word ‘share’ does not denote rights only—it denotes
obligations also; and when a member transfers his share he

"Taurine Co., [1884] 25 Ch. D. 118.
*Weikersheim's Case, [1873] 8 Ch. 831; Dunster’s Case, [1894] 3 Ch. 478.
3Niemann v. Niemann, [1889] 43 Ch. D. 198,

agliano Anthracite Collieries, [1910] W. N. 187,
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transfers all his rights and obligations as a shareholder as
from the date of the transfer. He does not transfer his
rights to dividends or bonuses already declared, nor does he
transfer liabilities in respeet of calls already made; but he
transfers his rights to future payments and his liabilities
to future calls.”*  The company will usnally refuse to pass
a transfer where there are unpaid calls, and even if the
transfer is passed may, if the vendor fails to pay, make a
fresh call for the amount unpaid on the transferee.? If,
however, the transfer is preceded by a contract of sale, as
in the case of purchases on Stock Exchanges, the pur-
chaser is entitled as against the seller to all dividends
declared (and it wonld seem is also liable for all calls made)
after the contract.* In sales on Stock Exchanges, made
near the time of dividend the bargain usually expresses
that the sale is either ex div. or cum div., generslly written
x. d. and c. d.

In the transfer the amount of the consideration must be
stated and the distinetive numbers of the shares transferred,
and the full names, addresses, and occupations of all the
parties to the transfer should be given, but the omission of
the latter particulars does not invalidate the transfer if the
company has the means of supplying them.* The instru-
ment must be forwarded to the company, with a request
that a new certificate may be prepared and issued to the
transferee. The old certificate should accompany the in-
strument of transfer for the purpose of being cancelled or
destroyed, and a new certificate issued in its place. Indeed,
the Articles usnally provide that unless the certificate is
produced the transfer will not be passed (see Table A,

'Per Lindley, L. J., in Taylor, Phillips uml Rickard’s (‘xw‘, [1897]
1 Ch. 305.

*New Balkis Eersteling v. Randt Gold Mines, [1904] App. Ca. 165.
"Black ». Homersham, [1879] 4 Ex. D. 24,
‘Letheby & (/hrlswpher, Limited, [1904] 1 Ch. 815,
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Clause 20), and a company receiving the purchase money
for shares the certificate for which was, to the knowledge of
the directors, in the hands of a stranger, has been held
liable to pay over the amount 1u the actual holder, who was,
in fact, mortgagee of the shares.!

By the custom of Stock Exchanges the purchase
price is payable on the delivery of the transfer and certifi-
cate, and the vendor is entitled to keep the purchase money,
even though the transfer is subsequently not passed by the
directors of the company,* for the vendor does not warrant
that the purchaser will be accepted. If the certificate con-
wins more shares than those transferred, a “certificated
transfer”—i.e. a transfer with a certificate upon it that the
certificate has been lodged with the company—is used in
place of the certificate of shares (see page 163, infra).

Upon receipt of a transfer the secretary should first
satisfy himself that the instrument is properly executed, and
is correct in other particulars, such as the aggregate and
distinetive numbers of the shares, and that the transferor
1s the registered holder of the shares expressed to be trans-
ferred. This is the secretary’s duty, and if he is a
responsible person the directors are not personally liable if
they accept his investigations as sufficient.?

Section 101 requires the company to have the new cer-
tificate complete and ready for delivery within two months
after the registration of any transfer (sce page 131, supra).

Before issuing the new certificate to the transferee the
secretary should, for the company’s protection, send some
such notice as the following to the transferor:—

Sir,—I have to inform you that an instrument of transfer, purporting to
be algned by you, transferring shares in this compun) to

"Rainford ». James Keith and Blackman, [I(J()ol 2 Ch. 147.
*London Founders' Association ». Clarke, [1888], 20 Q. B. D. 596.
'Dixon v. Kennaway, [1900] 1 Ch. 833.
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has been lodged, and unless I hear from you to the
contrary per return of post the said shares will in due course be registered
in the name of the transferee, !

If the transfer is in order, and no objection is received
from the reputed transferor, the secretary should bring the
document before the directors at the next hoard meeting.

When brought before the board, if the shares are not
fully paid, it is the business of the directors, where they
have power to refuse transfers, to see that the transferee
is a person who may reason:hly be expected to be able to
pay any calls that may be made; but if the shares are
fully paid and the transferor is not indebted to the cown-
pany, a transfer, properly executed, should be registered at
once, except in cases where the directors are empowered to
reject transfers to persons of whom they do not approve,
and if not so registered the Court will, upon application
under Section 43, rectify the Register, if necessary treating
this as done at the time when the directors ought to have
done it, as, for instance, making the registration operate as
if effected before the liquidation, so as to relieve the
transferor from being placed on the list of contributories,®
or to enable him to dissent from a scheme of reconstruction,®
or to relieve him from a call made after the transfer,* and
the "directors cannot by delaying registration enable the
company to take a lien which would defeat the transfer.

If the directors know that a transfer is made in breach
of trust or in fraud of a person having equitable rights, they
should not pass the transfer without notifying the person
interested, and if they do they may come under a personal
liability, although the company is not liable, being protected

"Even the sending of this notice does not protect the company in case
of their acting upon a forged transfer (Barton v. London and North Western
Railway Co., [1890] 24 Q. B. D. 77).

*Nation’s Case, [1866] 3 Eq. 77.

3Sussex Brick Co., [1904] 1 Ch. 598.

Cawley & Co., [1889] 42 Ch. D. 209.

#MecArthur, Limited v. Gulf Line, [1909] 8. C. 732, Court of Sess.

S
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by Seetion 35, which forbids notices of trust being entered
in the Register. Where after executing a transfer one of
the transferors gave the company notice not to register it,
Eve, J., held that it was the directors’ duty to give the
transferor notice that unless he took proceedings they would
register the transfer, and where they had not done so ordered
the company to register the transfer.?

Where a transfer has been passed by mistake, and the
transferee’s name entered in the Register, this may be cor-
rected by the company, and the Register amended.® If the
transferee proves not to be a responsible person, the Court
will not rectify the Register by inserting his name, even
though the board has delayed for a long time to make
inquiries,*

If the Articles are silent, however, the directors eannot
refuse to register a transfer.® When there is no express
power of rejection the fact that the transferee of fully paid
shares is insolvent is not alone sufficient cause for re-
jeeting a transfer, nor the fact that the transfer is made
with an indirect motive, as to inerease the voting power of
the transferor,® or even if it be made to a pauper with a
view of the transferor escaping further liability upon his
shares,” or is made to a person of small means as trustee for
the real purchaser,® unless the transfer is only colourable,?
or is made with some reservation of rights to or liabilities
by the transferor,'® when it can be refused or subsequently
set aside as void, as may be done if the transfer is to a per-

Societe Generale v. l‘mm“:\vﬂ l nmn [1885] 14 Q. B. D. 424,

2Grundy v. Briggs, [1910] W,

sAnderson’s Case, [1868] 8 luq ')()‘J

Shipman’s ()n.w, [1868] 5 Eq. 219.

SMeKain ». Birkbeck Co., 7 O. L. R. 341,

*Moffatt v. Farquhar, [1878] 7 Ch. D. 591.

"De Pass’s Case, [1859] 4 De G. & J. 544; Reg v. Lambourn Valley
Railway, [1888] 22 Q. B. D. 465; Masters’ Lzmc [1872] 7 Ch. 294.
c *King's Case, [1871] 6 Ch. 196; Massey and Giffin's Case, [1907] 1
*h. 582,

°H\nnn Case, [1860] 1 De G. F. & J. 75.

19Battie’s Case [1870] 39 L. J. Ch. 391; ‘Chinnock’s Case [1860] Joh.

4.
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son not capable of accepting it: e.g. an infant.! Equally,
if the directors, having power to refuse a transfer, have
been imposed upon, and so induced to accept the transferee
as a shareholder, the transfer can subsequently be set aside,
and the name of the transferor restored to the list of con-
tributories.* A transfer to an infant or person of unsound
mind should also be rejected.

The right of a shareholder to transfer his shares has
recently been discussed at length in the Court of Appeal in
England, and the following propositions laid down®:
“The regulations of the company may impose fetters upon
the right of transfer. In the absence of restrictions in the
Articles, a shareholder has, by virtne of the Statute (Sec-
tion 30 of B.C. Act), the right to transfer his shares, without
the consent of anybody, to any transferee, even though he be
a man of straw, provided it is a bond fide transaction in the
sense that it is an out-and-out disposal of the property, with-
out retaining any interest in the shares* . . . In the
absence of restrictions it is competent to a transferor, not-
withstanding that the company is in extremis, to compel
registration of a transfer to a transferee . . . . . mnot
competent to meet the unpaid liability on the shares,  even if
the transfer be for the express purpose of relieving the
transferor from liability.” In the same case the following
rules are laid down.® A transfer may be set aside, even
though the directors have no power to reject, when it is not
an out-and-out transfer, reserving to the transferor no
beneficial right to the shares, direct or indirect. Whether
the transfer is of this character is a question of fact.® The

ICurtis’s Case, [1868] 6 Eq. 455.

*Payne’s Case, [1869] 9 Eq. 223; ex parte Kintrea, [1870] 5 Ch. 95.
iDiscoverers’ Finance Cor )orntmn, indlar’ ~| (,u.-lc, (1910] 1 Ch. 316.
4See Weston's Case, [1868] L. R. 4 Ch. 20, 2

*Discoverers’ Finance Corporation, Lmdlurs Chase [1910] 1 Ch. 318,
*I1bid page 319.
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transfer cannot be impugned merely on the ground that the
transferor agrees to indemnify the transferee in whole or in
part or to pay him for accepting the transfer,' or on the
ground that as between the transferor and the transferee
the latter may have some equity (e.g. on the ground of mis-
representation) to have the transaction set aside, for the
liquidator cannot avail himself of this.?

, however, the Articles contain a clause empowering
the directors to reject a transferee of whom they do not
approve, “the transferor cannot escape liability if he has
actually by falsehood, or passively by concealment, induced
the directors to pass and register a transfer (even though it
be an out-and-out transfer) which if he had not so deceived
or concealed they would have refused to register. Here,
again, the question is one of fact. It is not sufficient to
show that the transferee’s address was incorrect, or that the
description of his oceupation was not accurate, or the like.
The Court must arrive at the conclusion that therefrom
resulted such a state of things as that if the directors had
known the truth they would not have registered the
transfer,”?

There is a third class of case, namely, where “a trans-
feror has obtained the advantage of executing and register-
ing his transfer to a man of straw upon an opportunity
obtained by him fraudulently or in breach of some duty
which he owed to the corporation,” e.g. by procuring the
postponement of the winding up so as to enable him to put
his transfer through, or inducing the directors to pass his
transfer in breach of their duty. In such a case also the
transfer may be set aside.

'Discoverer's Finance Corporation [1910] 1 Ch. page 319.

[ bid. page 321, disapproving a contrary opinion of Parker, J., in the
same company’s case, [1908] 1 Ch. 141.

3bid. page 321,

‘Ibid. page 322,
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If the directors bond fide exercise their diseretion to
refuse a transfer within the powers given to them, the
Court will not over-ride their decision or even compel them
to state their reasons,' and this although their power to
refuse is limited to particular grounds.? The fact that the
transferee is already a member of the company does not pre-
vent the directors from refusing to pass a transfer to him
of further shares.® The power is a trust to be exercised for
the benefit of the company;* and if the Articles give the
company a lien on the shares of members indebted to it, the
directors should refuse to register a transfer of shares sub-
jeet to the lien till the debt is paid: otherwise the company
loses it security.®

Upon a sale of shares the seller is only bound to execute
a proper transfer and deliver it with the share certificate to
the purchaser. Ile does not warrant that tite company will
accept the transferee® If after a sale of shares the di-
rectors, acting within their powers, refuse to pass the
transfer, the transferor remains on the Register, but
becomes a trustee for the transferee, and must collect and
pay over to the transferee the dividends as they accrue.”
Where a vendor purported to sell shares by numbers and
the company issued certificates bearing these numbers, but
shares with these numbers were already registered in the
names of third parties, it was held that there was a total
failure of consideration, and the purchaser could recover
the purchase money from the vendor.®

If the directors, acting to the best of their judgment,
approve a transfer, they will not be reqmnilb]e for any loss

\Ez parte Pcnnny, [l‘h.il '8 Ch. 446.

’Coaj port China Co., [1895] 2 Ch. 404.

3Dublin North City Mlllmg Co., [1909] 1 Ir. R 179.

‘Bennett's Case, [1854] 5 De G. 'M. & G. 28

sBank of Africa v. Salishbury Gold Co., [18921 App Ca. 281,

sSkinner ». City of London Marine (‘orporanon [1885] 14 Q B. D. 882,
"Stevenson v. Wilson, [1907] 8. C. 445, Court of Sess.

*Platt v. Rowe, 11900] 26 T. L. R. 49.
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which may arise from admitting an unsubstantial share-
holder.'  If they acted collusively with the person seeking
to escape, it would be otherwise.?

Articles of private companies frequently contain clauses
requiring the members desiring to make a sale to offer their
shares in the first instance to other members, sometimes
even fixing the price. Such provisions are valid, and will
be enforced by the Courts.® Moreover, in such a case a
sham offer to the other members will not suffice: e.g. where
a man offered his shares to his co-members at £30, but
contemporaneously sold them to a friend at £11, the Court
of Appeal in England (in an unreporied case) held* that he
had not complied with the provisions of the Articles of
Association.

The instruments of transfer should be numbered in
consecutive order, and a record of their numbers and dates
made in the Register of Members against the names of the
transferors. They should be retained by the company as
evidence of the transaction and of the transferees having
undertaken to be bound by the regulations of the company,
of which the company may at any time have to give proof.

A transfer in blank (i.e. where the name of the trans-
feree is not filled in) is frequently given when the intention
is to give a charge or mortgage upon the shares, or for other
purposes. In these cirenmstances, where the regulations do
not require that the transfer shall be by deed, there is an
implied authority to the person receiving the transfer to fill
in his own name or that of his nominee when the proper
time comes,® and an obligetion on the transferor to do

'Faure Electric Accumulator Co.,, [1889] 40 Ch. D. 141.
2re Peterboro Cold Storage Co., 90. W. R. 850,
"Borland’s Trustee v. Steel Brothers & Co., [1901| 1 Ch 279 Attorney-
General of Ireland ». Jameson, [1904] 2 Ir. R,
‘On the same principles as gulded the Court m Mam‘hesber Ship Canal
Co. v. Manchester Race Course Co., [1901] 2 Ch, 3
D, °h71: parte Sargent, [1874] 17 hq 273; France v Cln.rk [1884] 26 Ch.
257.
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nothing to hinder the completion of the title of the person
whose name is inserted as transferee.! But if the holder
improperly fills in his own name or that of another, the
title to the shares does not pass; and equally if he hands the
transfer still in blank to another, who fills it up, that other
only has the rights which the first holder would have had:
i.e. if the first holder be a mortgagee, the subsequent holder
can only claim a mortgage on the shares; for, having re-
ceived the transfer in blank, he has reason to believe that an
absolute sale had not been made,?® and this is equally the
case if he had any other reason for knowing or believing
that the shares were not properly transferred.®

On the other hand, if the holder received the shares
upon a transfer which had been filled up apparently in due
order, and took them for value without any notice of fraud
or irregularity, and completed his title by registration, or by
putting himself in a position to require immediate registra-
tion, his title is valid even against the person defrauded ;*
but until the title of the purchaser is thus completed that of
the true owner prevails.®

A transfer in blank is not a complete security to the
holder. If the transfer is by deed any subsequent alteration
of or addition to the deed renders it void as a deed. It is,
no doubt, still evidence of an agreement to transfer, and so
gives the transferee an equitable title, but until the trans-
feree has completed his legal title any person having an
earlier or better equity can enforce it.® Notice to the com-

'llooper v. Hl'r!a [I‘)()h] 1 Ch. ’)49

*France v. (lurk [1884] 26 Ch. D. 257; Williams ». Colonial Bank
[1888] 38 Ch. D. 388; Fox v. Martin, [1895] \\ N. 36, 64 L. J. Ch. 473.

sSheffield ». London Jolnt qwk Bank [1888] 13 App Ca. 333; Nanney
v. Morgan, [1888] 37 Ch. D. 3

‘Societe Generale v. W nlkvr, [1886] 11 App. Ca. 20; Sheffield ». London
Joint Stock Bank, [1888] 13 App. Ca. at page 345; Colonial Bank o, Hep-
worth, klﬂ87l 36 Ch. D. 36. Smith v. Rog('m [1890] 30 0. R. 256.

*Ireland v. Hart, [1902] 1 Ch. 522.

¢Ireland v. Hart, [1902] 1 Ch. 522; Societe Generale v. Walker, [1886]
11 App. Ca. 20, Hamilton v. Grant, 30 8. C. R. 566.
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pany of an incomplete deed does not perfeet the transferee’s
title so as to make it prevail over that of a person having a
prior equity, for the company is precluded by Section 35
from taking notice of trusts.! Even when a deed is not
required, it appears that if the original transferor died, the
authority to fill in the blanks wonld be at an end,? although
no doubt an equity wonld subsist to compel the executors to
give effect to the contract; and if the transferor, in fraud of
the first transferce, exccutes another transfer to a third
person, who gets this deed registered, the latter’s title pre-
vails; but the company, if it has notice of the earlier
transfer, should not register the latter.® TIn such a case it
should give notice to the respective transferees, and require
them to obtain a decision from the Court upon their rights.

Frequently the form of transfer is printed on the back
of the certificate, and this being executed in blank is
handed about as if the document were a share warrant to
bearer, which to all intents and purposes it is. Tt is, how-
even, a loose practice as, on the one part, if the company
were a dividend paying concern the dividend warrants would
be issued to the registered member who might be unable to
trace its present holder, and vice versi the holder, if he
came to hear of the dividend, might be unable to trace the
dividend warrant. On the other part, if the company went
into liquidation and the shares were not fully paid the
registered members, who might possibly have sold the shares
years ago, would be placed on the list of contributories and
find it difficult to ascertain the whereabouts of the party
who in equity would be the contributory. Many other pos-
sible complications might be cited, but suffice it to say that

'Societe Generale v. Walker, [lN\h] 11 \pp Ca. 20.

2Ex parte Sargent, [1874] 17 § 'q 273; Powell ». London and Provincial
Bank, [1893] 1 Ch. 612 and 2 Ch. 55 ('llv v. Munster and Leinster Bank,
29 L. R. Ir. 19. But r-ve(ur((‘rv \\Inu [1884] 25 Ch. D. 666.

Peat v. Clayton, [1906] 1 Ch. 659.
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the transferee should at once send in the certificate and
transfer to the office of the company for registration, '

A forged transfer is no transfer, and gives the alleged
transferece no rights, nor does such transferee acquire any
rights by the simple fact of the company issuing to him a
certificate stating that he is the holder of the shares which
the transfer purports to assign.!  But if any person has paid
money or given valuable consideration, relying, not upon the
forged transfer, but upon the company’s certificate, the com-
pany is liable to make good, by way of damages, any loss
which such person may have suffered.? The like result will
follow if the transferee has been “put to rest” by the

certificate, so as not to claim repayment of the purchase
money from the vendor at a time when he might successfully
have done so, the onus of proof that he cannot now recover
being upon the transferee; but if the company desires to
set up that he could not have got his money back at the
time of the transfer, the onus of proving this is upon the
company.” DBut in every case the person claiming relief
must show that he has suffered loss by having been misled
by the certificate.*

If the company, acting upon a forged transfer, remove
the true owner from the Register and substitute the sup-
posed transferce, it can be compelled to replace the true
owner and restore him his shares, paying him also any

dividends that may have been declared in the meanwhile;®

Simm ». Anglo-American Telegraph Co., 11870] 5 Q B. D. 188,

*Bahia and San l‘rmmwo Railway Co. llhhs] L. R. 3 Q. B. 584; Hart
v. Frontino Co., llHt()] L. R. 5 Ex. 111; Bal Ikis Consolidated Co. v. lomkm—
son, [1893] \pp Ca. 396; Ottos l\op)(- Diamond Mines, [1893] 1 Ch. 618.
See also the (omm( nts on these cases in Sheffield Corporation v. Barclay,
[1903] 2 K. B 5

*Dixon v, I\enmnwuy, [1900] 1 Ch. 833.

‘Simm v. Anglo-American Telegraph Co., [1879] 5 Q. B. D. 211,

*Barton v. North Staffordshire Railway Co., [1888] 38 Ch. D. 458;
*Barton v. London and North Western Railway Co., [1890] 24 Q. B. D. 77.
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but the company need not pay any compensation to the
supposed purchaser,

A contract is to be implied on the part of the person
lodging a transfer that he will indemnify the company if
the doenment prove to be a forgery, and the broker who
deposits the forged transfer in good faith is equally liable to
the company for any loss it may suffer thereby;! also, if
the forgery is discovered before the transferce has acquired
rights by estoppel, the company may recover the certificate
and remove the transferee’s name from the Register.? So,
if the broker represents that he has authority to act for the
supposed transferor when in fact he has not, even if he is
acting in good faith, he is liable upon an implied contract
that he has authority,” and a person who identifies a trans-
feror as being the person entitled to transfer is liable if it
turns out that a frand is being committed and a stranger is
impersonating the owner of the shares.*

Transfers of stock or shares in any company may be
stopped by any person interested in such stock or shares
giving the company notice.

TRANSMISSION OF SHARES.

A transmission of shares oceurs upon the holder dying,
or being found a lunatic. The persons with whom the
company must deal in such a case are the executors or ad-
ministrators of a deceased shareholder, and the committee of
a lunatic one, all of whom may be described by the words
“the representatives of the former holder.” When the shares
pass to such representatives, the estate of the former holder
remains entitled to any benefits and liable to pay any calls
that are made until some person is put upon the Register as

'Sheffield Corporation v. Barclay, [1905] App. Ca. 392.

:Per Romer, L. J., in the Sheffield Corporation Case, [1903] 2 K. B. 594.
*Starkey ». Bank of England, [1903] App. Ca. 114.

‘Bank of England v. Cutler, [1907] 1 K. B. 889,
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the actual holder of the shares,! other than as executor,
administrator, guardian, or trustee (Section 39), but such
representative holders are not personally liable for ecalls,
even if their names are upon the Register. The directors can-
not reject an executor’s claim to shares bequeathed by his
testator, relying upon the Article which enables them to
refuse transfers,® nor insist on entering them as holding the
shares in a representative capacity.® They must also enter
the names in the order desired by the executors.® But in the
absence of express provisions in the Articles (such as those
found in Table A, Clause 114) the representatives are not
entitled to have any notices sent to them or to the deceased
unless they have become members by formal registration.*

Whether the executors or other representatives have
taken the shares into their own names or not, they can
transfer them (Section 37). If in their own names, they
will transfer as the registered holders; otherwise, they will
transfer as executors or administrators, or as the case may
be.

Sections 38, 39, and 40 of the Act are not found in the
English Companies Act of 1908, They are special pro-
visions of the Provincial Legislature, and are difficult to
harmonise with Seetion 35 of the Aet which enacts that no
trusts are to be entered on the Register of shareholders.

Before any dividends are paid to or any transfers ac-
cepted from representative shareholders, their own title to
the shares must be made out. A committee of a lunatic
must prove his appointment as such, producing the Order of
the Court. In the case of executors or administrators the
probate of the will or the letters of administration should be

'James v. Buena Ventura gyndwate [1896] 1 Ch. 456; New Zealand Gold
Extraction Co. v. Peacock, [1894] 1

*Bentham Mills 8 mnmg Co [1879] ll Ch D. 900.
*T. H. Saunders «; h. 415,
‘Allen ». Gold Reefs of \\ (-st Afru‘a, [1900] 1 Ch. 656.
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produced to the company, and the seeretary should endorse
the fact of their produetion upon those documents,!  Te
should also make an entry in the Register of the death or
lunacy of the shareholder, and of the names and addresses
of the exeeutors or administrators, or committee, or of
the person to whom they transfer, whether legatee, next-
of-kin, or purchaser,

On the death of a holder of partly paid sharves it seems
the company cannot intervene to prevent the distribution of
the estate, unless a call has actually been made.®

Where several persons are registered as the joint holders
of sharves; and one dies, the survivors are entitled to the
shares, but before dealing with them they should be re-
quired to produce evidence of the death of the former
co-owner.  This is usually done by the production of a copy
of the certificate of death.  If there is any diserepancy in
the deseription, a statutory declaration of the identity of
the sharcholder with the person named in the certificate of
death should also be produeed.

CeErRTIFICATION OF TRANSFERS,

In coneetion with transfers of shaves a system is in
operation of which judicial notice has been taken, and which
seems to require some words of explanation. Tt is the
custom on the leading Stock Exchanges when shares are
transferved for the transferor to hand over to his broker, with
the instrument of transfer, the certificate of the shares
transferred.  Before passing the instrnment of transfer to
the purchaser’s broker, the transferor’s broker lodges the
certificate at the company’s office, and the seeretary certifies
the fact on the margin of the instrument of transfer, and

'In New York Breweries v. Attorney-General, [1899] App. Ca. 62, the
House of Lords held that a company recognising the title of foreign ex-
ecutors who had not taken out probate in England was liable to pay the
probate duty and penalties.

"Re, King, Mellor v. South Australian Land Co., [1907] 1 Ch. 72.
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such “certification” is accepted by the purchaser’s broker as
evidence that the transferor has a title to the shares men-
tioned in that instrument.  The following is the form of
certification commonly adopted :—

Certificate for shares, paid, has been lodged a
the company's office.
The Company, Limited,
Date Secretary.

If the sharve certificate ineludes more shares than are to
be transferred, a “balance ticket” is usually handed to the
broker for the remaining sharves, to be exchanged later for a
share certificate.

The certified transfer is then handed to the purchaser’s
broker to be excented by the purchaser, and lodged at the
company’s office with the preseribed transfer fee. In due
course the transfer is passed by the hoard, entered up in
the Register, and a new share certificate issued for the
shares sold, and another certificate for those retained, which
is supplied to the original member, his hroker or agent, in
exchange for the “balance ticket.”

In cases where a broker or agent is not employed, the
transferor and transferee should go through the same or a
similar procedure,

In the ease of Bishop v. Balkis Consolidated Co. (1890,
25 Q. B. D. 520), Lindley, L. J., said: “It is to -the
interest of every company to do what it can to assist its
shareholders to deal with their shares in the way in which
shares in other companies are ordinarily dealt with.

In my opinion, it is proved that to give ‘certifications’ is

incidental to the transaction, in the ordinary business way,

of part of the legitimate business of all companies having
capital divided into shares which are transferable by deed
or other instrument.” Tt was further held in that case that
if the certification were made by ‘a proper officer of the
company, the company would be bound to give effect to it




164 B. C. Company ManvaL

as if it were true, but that the certification was only a state-
ment that a certificate was lodged, and did not amount to
any representation that the proposed transferor had a good
title, and the company was not bound to make good a loss
arising from the invalidity of intermediate transfers. But
if the certification, dirvectly or by reference, states that a
certificate of fully paid shares has been lodged, and on the
faith of such certification the purchaser completes the pur-
chase, it has been held that the company cannot subsequently
make him liable for calls on the ground that the shares were
not fully paid.!

The authority of the cases referred to has been much
shaken by the judgment of the ITouse of Lords in the case
of George Whitechurch, Limited, v. Cavanagh?® where it
was held that the company was not estopped by the cer-
tification of its secretary (no certificate having in fact been
lodged), on the ground that “it cannot be supposed that a
company authorises the secretary to do more than give a
receipt for certificates that are actually lodged.” But
presumably an authority to bind the company by certification
might be given expressly, and if so there does not appear to
be any reason why such an authority should not be implied
in cases where dealings in the shares would otherwise be
diffienlt or impossible. In the case cited the House of Lords
found as a fact that the secretary was not acting for the
benefit of the company, but for a private object: it may
therefore be questioned whether the decision would be bind-
ing in different cirecumstances.

Where a certificate of shares was in the possession of
the company and the secretary duly certified a transfer, but
afterwards by inadvertence handed the certificate to the

'Re Concessions Trust, [1896] 2 Ch 757,
2(1902] App. Ca. 117.
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transferor, who fraudulently pledged it with third parties,
it -was held that the company was not liable to these third
parties either for negligence or by estoppel, for it owed no
duty to them, and the issue of the certificate was not the
proximate canse of their loss.!

'Longman v, Bath Electric Tramways, [1905] 1 Ch. 646,
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CHAPTER VIII.
BORROWING,.

Grxerar Borrowina Powens.

Besipes raising capital by means of shaves, companies very
frequently, cither at the time of their incorporation or sub-
sequently, raise money by horrowing.  This may be done in
various ways—Dhy an ordinary unsecured loan, by making
and discounting bills or promissory notes, by a mortgage on
the property of the company, or by the issue of debentures,
In all these cases it is necessary to see, first, whether the
company has  power to borrow; secondly, whether the
directors have anthority to exereise the company’s borrowing
powers without a resolution of the company; thirdly,
whether there is any limit on the amount which may be bor-
rowed, and, if so, whether that limit is reached; and,
fourthly, whether the company or the directors have power
to secure the repayment of the money borrowed by a mort-
gage or charge on all or any part of the assets of the com-
pany.  For the answers to all these questions the Memoran-
dum and Articles of Association must be earvefully consulted.

If the Memorandum is silent, a power to borrow will
not be implied “unless it he properly incident to the course
and conduet of the business for its proper purpose.” Thus
a building society," in the absence of an express power, can-
not borrow at all; but a shipping company,® an omnibus
company,” a colliery company,* and generally any trading
company® has an implied ]m\\'('l‘ to borrow, even if the

1Blackburn Benefit Bui ldmg Soc u\ v Hmnki, [1882] 22 Ch. D. 6.
re Farmers Loan Co,, 30 O. R. 337,

*Australian Auxiliary Ste am C lipper Co. v. Mounsey, [1858] 27 L. J.
Ch, 729, 5 K. & J.

-‘Hr\‘ n e, \1¢-|rupnlmm Saloon Omnibus Co., [1858] 4 De G. & J. 123
kson v. Rainford Coal Co., [1896] 2 Ch. 340.
‘(u'mrul Auction Estate Co., ». Smith, [1891] 3 Ch. 432; Young ».

David Payne A Co., [1904] 2 Ch. at page 612. Walmsley v. Rent Guar-
antee Co., 29 Gr, 484,
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Memorandum and  Articles are entirely silent on these
points.  Moreover, even a company which has not power to
horrow may give a creditor rights similar to those which he
conld acquire hy taking the company’s property in execution,
and accordingly without waiting for process may create a
charge in favour of a ereditor.!

When there is a power to dispose of the property of the
company, it can be used to seeure the debts of the company
properly ineurred (ie. by borrowing, if aunthorised) by
giving a mortgage over the property, unless the Memoran-
dum expressly prohibits it.*

If the Memorandum or Articles of Association give a
limited power to borrow and mortgage, there is an implied
veto on borrowing or mortgaging beyond the limits set,® and
if the directors borrow beyond the limits the securities
issned are void:*  And this was held to be so even in a case
where the borrowing was orviginally w/tra vires, but the com-
pany obtained power to borrow and then issued securities
for the loans previously obtained.® Iowever, even where
the loan is unauthorised, lenders whose money has been
used to pay off authorised loans may stand in the place of
and enforee the remedies of those whose loans were so paid.®
The directors of a company also may be personally liable in
damages if they represented that they had authority to issue
the debentures when they had not.?

But this distinetion must be noted: If the borrowing is
heyond the powers of the company (e.g. not Ju~tlh(‘d b) its

IStagg ». Medwa, (U{)per) Nuwgutm‘l: Co., [1903) 1 Ch ]69
83.

*Re Patent File 1871] L.

"Wenlock ». River Dee Co., [1885] 10 App. Ca. 354, Struthers v.
MacKenzie, 28 O. R. 381.

‘Howard ». Patent lvory Co., [1888] .58 Ch D. 156.

‘Ex parte Watson, [1882] 21 Q B. D

*Blackburn and District Benefit Bulldmg %cne( [1885] 29 Ch. D. 902;
Wenlock ». River Dee Co., [1888] 38 Ch. D. 534; Neath Building Soclety
v. Luce, [1890] 43 Ch. D. 158

’Flrbank v, Humphroys, [1887] 18 Q. B. D. 54; Looker ». Wrigley,
[1880) 9 Q. B. D. 307.
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Memorandum), the loan and all seeurities for it are entirely
void;' but if the borrowing is only beyond the powers of
the directors, and the company could by altering its Articles
of Association or otherwise have authorised the loan, then it
is capable of being ratified by the company, and by
acquiescence or otherwise may become valid.?

A lender is not bound to inquire for what purpose
money is being borrowed,® but if he knows that the loan is
for an illegitimate purpose he cannot recover the money
lent, and if a company is the lender the private knowl-
edge of one of its directors will not be imputed to the
lending company.®

If a company has power (express or implied) to borrow,
it can create mortgages or charges to secure the repayment
of the loan,” but if the power is express, any limitations
contained in the power must be observed. Thus, if the
Memorandum contains the necessary authority, the company
can charge or mortgage all its property, of whatever nature,
including even book debts not yet due,” and also its unecalled
capital,® although this is, “strictly speaking, more in the
nature of power than of property;"” but not capital which
can only be called up in the event of a winding up as pro-
vided by Seetion 67.1°

'Chapleo v. Brunswick Building Sc 'r-l\ [1881] 6 Q. B. D. 696; Wenlock
v. River Dee Co., [1885] 10 App. Ca. 354,

“Irvine v. Union Bank of Australia, [1877] 2 App. Ca. 366.

"Marseilles Extension Railway Co., [1872] 7 Ch. 161; Young ». David
Payne & Co., [1904] 2 Ch. 608, "If Davis's Case (1871, 12 Eq. 561) held
the contrary, 'it is ov erruled by these cases.

Davis's Cs se, [1871] 12 Eq. 561.

*Young ». David Payne & é , [1904] 2 Ch. 608.

SRe Patent File Co., [1871] l, 'R. 6 Ch, 83; \uutrulmn Auxiliary Steam
Clipper Co. v. Mt)lllN\\ [1858] 27 L. J. Ch. 729; Bryan ». Metropolitan
Saloon Omnibus Co., llh 58] 3 De G. & J. 123,

ingworth v. Houl(ln\or!h [1904] App. Ca. 353; Bloomer v. Union
Coal Co., [lh?.i] 16 Eq. 383; compare lmfbv v. Official Receiver, [1889)
13 \1]) Ca. 523.

ewton ». Anglo-Australian Investment Co., [1895] App Ca 244,
"Bank of South Australia ». Abrahams, [thFn] L.R.6 P. C. 271.
!%Bartlett . Mayfair Property Co., [IK‘)&] 2 Ch. 28.
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A power to mortgage “assets,”! or “property and
rights,”* or a power to borrow on mortgage of “property
and effects, or in such other manner as the company may
determine,”® includes uncalled capital,* except as above

mentioned. But a power to charge “property,” or “prop-

erty and funds,”® or “real and personal estate,”® or “prop-

erty and effects,”” or “undertaking and property, present and
future,”® does not authorise a charge on uncalled ecapital,
unless the Articles of Association treat the uncalled capital
as part of the property chargeable.” A power to borrow
money on a mortgage of its undertaking authorises a com-
pany to charge a part of its property: e.g. its barges.'®

The security need not be given at the time the loan is
made, for a company may give existing creditors security
for their debts, such as a bill of sale,'' a mortgage,'* or
debentures.'?

If the Memorandum or Articles of Association give a
borrowing power, and do not restrain the exercise of it by
the directors, the directors, acting on their general power to
conduet the business, can borrow and mortgage without any
further authority from the company.

'l’ngou International Agency, [1893] W N. 3" 68 L. T. 435.
*Howard ». Patent Ivory Co., [1888] 38 Ch. D. 156; re Pyle Works,
[1890] 44 Ch. D. 534.
3Jackson ». Rainford Coal Co., [1896] 2 Ch. 340,
‘Phoenix Bessemer Steel Co., [IM.)] 44 L. J. Ch. 683.
*Bank of South Australia ». Abrahams, [1875] L. R. 6 P. C. 265;
Stanley’s Case, [1866] 4 De G. J. & 8. 407,
*Colonial Trusts Jorporation, [1880] 15 Ch. D. 465.
"Sankey Brook Coal Co., No. 2, [1871] 10 Eq. 381.
*Re Streatham Estates Co. [1897] 1 Ch. 15; Johnson ». Russian
Spratt’s Patent, [1898] 2 Ch. 149.
"Hume v. Drachenfels Banket Gold Mining Syndicate, [1895] 2 Mans. 146.
19Reeve v. Medway (Upper) Navigation Co., [1905] 21 T. L. R. 400.
" é'%hmmiv Jacob, [l%ﬁ]‘ie R.1C.P. 513; Deffell v, White, [1867] L. R
12Re Patent File Co., [1871] L. R. 6 Ch. 83; Australian Auxiliary Steam
Clipper Co. v. ‘\(oumey [1858] 4 K. & J. 7)3 27 L. J. Ch. 729,
tiLandowners &e. Co. v. Ashford, [1880] 14 Ch. D. 11; Howard v. Patent
Ivory Co., [1888] 38 Ch. 56; Sellgman v. Prince, (189 5] 2 Ch. 617.
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A company can borrow money and incur debts in any
manner in which an individual can do so.

A company may make bills of exchange and promissory
notes for the purpose of obtaining eredit if it has power in
its Memorandum so to do, or if its business is such as to
make the nse of hills necessary, but not otherwise," and when
it has this power the bills or notes may be signed by any
person authorised by the company. Tf when the company
has not this power the directors purport to make bills on
its behalf, they will be personally liable to a bona fide
holder for having represented that they had an authority
they did not possess,® unless the want of authority appears
from the Memorandum or Articles,  Holders of hills and
notes of a company are unsecured creditors, and in a wind-
ing up would receive a dividend with the ordinary ereditors,

An overdraft from bankers is a borrowing, and is legit-
imate if the company has borrowing powers; but if these are
limited, the amount of the overdraft must be counted in
estimating the amount the company has borrowed. A
banker has a lien upon his customers’ securities deposited
with him for overdrafts* unless the securities are deposited
for some specific purpose,® and could avail himself of this
lien against a company as well as against any other client.
Stock brokers also have a general lien on seeurities held by
them for clients.” But in the case of either bankers or
brokers the express terms of the deposit may negative or

'Bateman v. Mid-Wales Railway Co., [1866] L. R. 1 C. P. 499; re
Peruvian Railways Co., [1867] L. R. 2 Ch. at page 622.

*West London Commercial Bank ». Kitson, [1884] 13 Q. B. D. 360.

Looker v. Wrigley, [1880] 9 Q. B. D. 397; Brooks ». Blackburn Benefit
Building Society, [1885] 9 App. Ca. 865, 868.

‘Bock v. Gorrisen, 2 De G. F. & J. 434; London Chartered Bank v.
White, [1879] 4 App. Ca. 422; Jones v. Peppercorne, [1859] Joh. 430.

‘Brandao v. Barnett, [1846] 12 Cl. & F. 787; Leese v. Martin, [1873]
17 Eq. 224.

‘London and Globe Finance Corporation, [1902] 2 Ch, 416; Jones v,
Peppercorne, [1859] Joh. 430.
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limit the implied right to a lien.! A pledge of securities
gives a power of sale on default of payment at the due date,
or, if no date for payment is fixed, after notice.?

A company having power to borrow and mortgage may
make an ordinary mortgage of its real or personal property
without issuing debentures. A pretended sale which is
really a disguised borrowing will be treated as a borrowing,
and will not give the pretended purchaser any better security
than a mortgage.®

Public eompanies registered since the 1st July, 1910,

may not exercise any borrowing powers until the time when
they are authorised to commence business, as to which see
page 113, supra (Section 96).

Borrowine o DEBENTURES.

The most usnal form of borrowing by a company is on
debentures.  These are bonds given under the seal of the
company, and evidence the fact that the company is liable to
pay the amount specified, with interest, and generally charge
the payment of it upon the property of the company. They
are usually issued for sums varying from $100 upwards, and
are offered to the public by means of a prospectus in the
same manner as shares,  The applications for and allotments
of debentures are similar to those in the case of shares; but,
as a debenture holder is a ereditor, and not a member of
the company, widely different results follow.

Althongh moneys raised by debentures or on loan are
capital moneys, they do not form part of the share capital of
the company, but are a loan to and a debt due from the
company, and interest is payable whether there are or are
not profits,  Debentures are the bonds or deeds which

'Wilde v. Radford, [1864] 33 L. J. Ch. 51; re Bowes, [1886] 33 Ch. D. 586.

‘Deverges v. Sun(iomnn, [1902] 1 Ch. at page 593; Donald v. Suckling,
[1870] L. R., 1 Q. B. 604.

30ld Bush Mills Distillery, ex parte Bank of Ireland, [1896] Ir. R. 301;
Coveney v, Persse, [1910] 1 Ir. R. 104,
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evidence the loan, and, if they purport to give a charge,
cereate the seeurity for its repayment.  The question whether
a company has power to issue debentures accordingly
depends upon whether it has power to borrow money; and
the question whether it has power to ereate a charge by the
debentures or by a trust deed, and what assets it may charge,
depends npon the powers of the company to secure the re-
payment of borrowed money by mortgaging all or some part
of its assets, This matter has been already considered.
Although debentures are well-known instruments in the
mereantile world, there is, strangely enough, no complete
legal definition of them, nor are they defined in the Com-
panies  Aect. It has been said by Chitty, J., that “a
debenture means a document which either creates a debt or
acknowledges it, and any document which fulfils either of

these conditions is a debenture,’™

But this is probably too
wide a definition.

Debentures may be either (o) a mere promise to pay, or
(B) a promise to pay secured by a mortgage or charge. The
mortgage or charge may be created by words in the deben-
ture itself, or by a deed to the benefit of which the
debenture holders are declared to be entitled, or by a com-
bination of these two methods. Debentures, moreover, may
be payable to the registered holder and those persons to
whom he assigns, or to the bearer, in which latter case they
pass by delivery.

A would-be subseriber for or purchaser of a debenture
should therefore inquire carvefully what sort of debenture
he gets for his money. If it is not a mortgage debenture,
the holder will only be able to prove in a winding up with
other ereditors, and the holder of such a debenture cannot
prevent the company from making mortgages or charges
which will rank in priority to his elaim. If it is a mort-

llA‘\'_;' v.v.-\i)ormrris Slate Co., {IAR;&] :;7' (‘I\AI;__;M_AB‘_mk of To;mo
. Cobourg Ry. Co.,, 7 O. R. 1.
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gage debenture, it should be ascertained whether the charge
is fixed or only a floating one, and whether the company has
any property worth seizing: e.g. a tramway line where the
venture is worked at a loss is not worth the price of old
iron. A purchaser should also see that a copy of the
Registrar’s certificate of registration is endorsed on the
debenture (see page 209, infra).

Fixed and Floating Charges.

The charge created by a debenture may be either “fixed”
or “floating.”  When the charge is fixed it affects the title to
the property, and the company can only deal with the prop-
crty affected subject to the charge. But when the charge is
a “floating” one the company may, in the ordinary course of
its business, deal with the property covered by the charge,
mortgaging, selling, disposing of it, or using it up as the
husiness requires, at any time before the charge attaches.!
What is “the ordinary course of business” will vary with the
character of the company, and where the company is not a
trading company a specific charge may be created ranking in
priority to a floating charge for the purpose of raising money
for the general objects of the company.® Even after the
event has happened which entitles the debenture holder to
intervene, the charge remains a floating one if he allows the
company to continue to use the property charged in its
business.* The debenture holder has under his floating
charge an immediate equity or charge on the property, but
the company has the benefit of a licence or right to deal
with the property charged in the course of its business until
the charge attaches as a fixed charge, or, as it is often called,

Florence Land Co., [1879] 10 Ch. D. 530; Wheutlc{ v. Silkstone &e.
Coal Co., [1885&029 Ch. D. 715; Hamilton’s Windsor Ironworks, [1879]
12 Ch. D. 707; Colonial Trusts Corporation, [187g 15 Ch. D. at page 472

“Coxmoore v. Peruvian Corporation, (1908] 1 Ch. 604.

‘Edward Nelson & Co. v. Faber, [1903] 2 K. B. 376.
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“erystallises.”  This does not ocenr immediately on the hap-
pening of the events which entitle the debenture holder to
ietervene, for “unless something has oceurred entitling the
debenture holders to make such an application™ (i.e. an ap-
plication to the Court for a receiver), “and the application
has in fact heen made, or an action brought by them or on
their behalf to realise their security, or unless something has
happened which entitles the debenture holders to determine
their licence to the company to carry on their business, and
they have actually done so, the company is entitled to do
all the things which the licence entitles them to do.”"* A eom-
pany having several branches may, notwithstanding deben-
tures may have been issued, sell the whole of the business of
one braneh,® or even the whole of its undertaking, provided
steh sale is within the powers eontained in the Memorandum
of Association.”

“Floating™ charges arve recognised by the Aet, and must
be registered with the Registrar (Seetion 102, Sub-sce-
tion 1 (f)).

To avoid the risk of being postponed to future charges by
the ereation of fixed mortgages on all or part of the property
of the company, it has become common in the case of floating
charges to insert a declaration that the company shall not
have power to mortgage the property in priority to or
cqually with the charge ereated by the debentures, which
will in general secure the priorvity of the debentures; but
even in such a ease the security may be defeated by a sale,

'Evans ». Rival Granite Quarries, [1910] 2 K. B. 979; per Vaughan
Williams, L. J., at page 986. At page 993, Fletcher Moulton, L. J., says:
“Mere default on the part of the company does not change the character of
the security; the debenture holder must actually intervene.”” At page
1002, Buckley, L. J., says: “No equity arises in a debenture holder whose
security is a floating charge, from his merely giving notice to seize a partic-
ular asset of the company.  He must do something to turn his security
from a floating into a fixed charge.”

“Metropolitan Bank of England and Wales ». Vivian & Co. [1900]
2 Ch. 654.
‘Re Borax Co., [1901] 1 Ch. 326.
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even though it contain an option to the purchaser to require
a re-purchase by the company,! or the security may become
postponed to some extent to the elaims of others, for until
the charge becomes fixed a garnishee can obtain exeeution,?
or a landlord may distrain,® or the lien of a solicitor may
attach and obtain precedence,* and a creditor can set off a
debt due from the company to him against one due from him
to the company, although the latter is secured by second
debentures expressed to be subject to the floating charge,®
and while the charge remains an equitable one a subsequent
mortgagee who completes his title by getting in the legal
estate or giving notice to the debtors obtains ]ll'inl'il_\' if at
the time of making his advance he did not know of the
carlier charge,” or did not know that the earlier floating
charge contained a provision forbidding the ereation of prior
specific mortgages.™ A subsequent lender, who has no notice
of the debentures, or of the fact that they forbid prior
charges, taking a deposit of the title deeds, may also obtain
priority, under the doetrine that where the mortgagor has
ostensible authority to deal with the property all dealings
with a bona fide mortgagee are valid.®.  Even taking second

'Coveney v. Persse, [1910] 1 Ir. R. 194,  But this must not be a mere
pretended sale which 1s in reality a mortgage (same case, and Old Bush
Mills Distillery, ex parte Bank of Ireland, [1896] Ir, R. 301).

‘Evans ». Rival Granite Quarries, [1910] 2 K. B. 979; Robson v. Smith,
(1895] 2 Ch. 118.  Where a sheriff, having seized property of the company
received payments on the terms that he should not sell, he was held entitled
to retain these sums against a receiver subsequently appointed (Robinson
v. Burnell’s Vienna Bakery, [1904] 2 K. B. 624); but if the debenture holders
intervene before the garnishee obtains his money, they will be preferred
(Norton v. Yates, (1906] 1 K. B. 112).

*Roundwood Colliery Co., [1897] 1 Ch. 373.

‘Brunton v. Electrical Engineering Corporation, [1892] 1 Ch. 434,

‘Kdward Nelson & Co. v. Faber, (l1903] 2 K. B. 367.

*English and Scottish Trust ». Brunton, [1892] 2 Q. B. 1, 700; Coveney
v. Persse, [1910] 1 Ir. R, 104,

"Standard Rotary Machine Co., [1906] 95 L. T. 829; Valletort Laundry
Co., [1903] 2 Ch. 654.

*Re Castell and Brown, [1898] 1 Ch. 315; Perry Herrick v. Attwood,
[1858] 2 De G. & J. 21.
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debentures which contain a reference to the first debentures
is not notice of the contents of the first debentures.!

The rights of debenture holders under a floating charge
to the property comprised in their security take precedence
over those obtained by an exeention creditor, even after a
sale by the sheriff, so long as the money remains in his
hands;* but where money has been paid to the sheriff on the
terms that he shall not sell the property seized, he has been
allowed to retain this against the receiver.* If an execution
is put in, or garnishee order obtained, the trustees or de-
benture holders ought at once to give the sheriff notice to
withdraw, or to the debtor not to pay the garnishor, for if
the security becomes a fixed one before the goods are sold or
the debt paid the debentures will prevail.#

The equities of the debenture holder entitle him to oust
the sheriff after he has seized if the security has erystallised
hefore he has sold,” or to deprive the garnishor of his ad-
vantage if the erystallisation of the security has taken place
before he has collected the money,” but if the debenture
security is allowed to continue to float the exeeution ecred-
itor’s or garnishor’s right will prevail, and a garnishee order
nist will be made absolute notwithstanding the opposition of
the debenture holder or a elaim made by him on the debtor
to pay the money direct to the debenture holder,” for a
debenture holder canmot single out and take a particular

Walleto » {Laundry Co., [1903] 2 Ch. 654.

?Re Opera, Limited, [1891] 3 Ch. 260; Taunton ». Sheriff of Warwick-
shire, [1895] 1 Ch, 734,

*Robinson v. Burnell's Vienna Bakery, [1904] 2 K. B. 624,

‘Davey v. Williamson, [1898] 2 Q. B. 194, as explained in Evans v.
Rival Granite Quarries, [1910] 2 K. B., at page 1000.

*Opera, Limited, (1891] 3 Ch. 260; Davey ». Williamson, [1898] 2 Q. B.
195; Duck v. Tower Co., [1901] 2 K. B. 314.

SNorton v. Yates, [1906] 1 K. B, 112,

"Evans v. Rival Granite Quarries, [1910] 2 K. B. 979,
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debt or piece of property while allowing the company to
trade with the rest of its assets.!

Cases of econsiderable hardship have occurred , where
debenture holders have allowed a company to trade on eredit,
and have applied for a receiver only when the trade ereditors
were secking to enforce their rights; but the rule that an
execution creditor or garnishor takes subject to all equities
affecting the debtor is well established,® and the Court has
been ecompelled to appoint a receiver, who takes possession
of all the assets and leaves the unsecured creditors unsatisfied.®
The position of an execution creditor garnishing a debt
owing to a company is not a favorable one, for if the
debenture security has-attached, not only is he postponed to
debentures already issued,* whether a receiver has or has not
been appointed at the time his order is made absolute,® but
oven after the service of the garnishee order absolute on the
company it can, for good consideration, issue debentures
which take priority over the rights of the garnishor.®

It is usual and convenient, therefore, to create the
sceurity in such manner that the lands and immoveable
property of the company are covered by a fixed charge
(usually contained in a trust deed), while the stock-in-trade,
chattels, and book debts of the company and its future prop-
erty are included in a floating charge. The debentures
usually specify in what events (such as liquidation, de-
fault in payment of principal or interest for a stated period,
otc.) the charge is to be enforceable, and in interpreting these
the Court will always lean against treating the charge on goods
required for the business as being fixed while the business is

' 'nl,i)sTn v. Smith, (1895] 2 Ch. 118; approved by C. A., [1910] 2 K. B.

080 to 100

2‘handm-d Manufacturing Co., [1801] 1 Ch. 627, 641; Opera, Limited,
[1891] 3 Ch. 260.

3London Pressed Hinge Co 119()0] l Ch. 576.

“Norton v. Yates, [1906] 1 K B.

$Cairney ». Back, (1906] 2 K. B 740

SGeisse v, Taylor, [1905) 2 K. B. 658, Div. Court (Kennedy, J.,
doubting). .
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going on,' for where an intention appears that the eompany
should reccive and deal with the property charged it is
assumed that only a floating security is intended.?

The principal tests whether a charge is floating were
given by the English Court of Appeal as follows :—First, if
it is a charge upon all of a certain elass of assets, present
and future; secondly, if the assets charged would in the
ordinary course of business be changing from time to time;
and, thivdly, if expressly or by necessary implication the
company has the power, until some step is taken by the
debenture holders or trustees, of carrying on its business is
the ordinary way so far as vegards the assets charged.?

Redemption of Debentures.—Irredeemable Debentures.

Debentures may be for a fixed term of years, or repay-
able on notice, or irredeemable* (Seetion 111).  Perpetual
or irredeemable debentures ave in effeet the granting of an
annuity in perpetuity to the holder, and special power should
be taken in the Memorandum if it is desired to ereate
annuities,

Under the ordinary law any provision in a debenture or
trust deed which amounts to a elog or fetter upon the com-
pany’s power to redeem the property charged is void in the
case of a company as completely as in the case of an indi-
vidual.  Thus, where a company deposited debentures with
a provision that the lender might at any time within twelve

'Government Stock Investment Co. v. Manila Railway, [1897] App. Ca.

; Evans v. Rival Granite Quarries, [1910] 2 K. B. 979

lingworth ». Houldsworth, [1904] App. €

“Houldsworth ». Yorkshire Woolcombers’ Association, [1903] 2 Ch.
284, affirmed m the House of Lords sub nom. lllmg\norlh v. Houldsworth,
1904] App. Ca. 355, where it was held that a general charge on book
debts, prmvnl and fmun- was a floating ('haruo although not expressed
to be so, and roqunro(l registration under the Act

« ‘Irrodoﬁnmhlo may mean, if the context so requires, “not liable to
be uxllﬁl in,” as well as “such that the com; vany cannot claim to redeem the
stock” (Wellby ». Stocks, [1909] 26 T. L. l{.‘i 1).
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months purchase the debentures at forty per cent. of their
face value, the provision was held bad.!

Even if there is no express statement to that effect, the
principal moneys will become payable upon the company
going into liquidation,® and the charge will attach on the
property as it exists at that time:* that is to say, the prop-
erty can no longer be dealt with except subjeet to the charge.
The right of the debenture holder to enforce his security
also attaches if the company parts with the whole, or sub-
stantially the whole, of its undertaking and ceases to be a
going concern,' unless such a sale is authorised by its
Memorandum of Association,® but not if a ecompany having
several branches sells the undertaking of one branch only.®

Debentures to Bearer,

Debentures payable to bearer are very common. Ac-
cording to the general law a debt canmot be assigned by
delivery of the doenment which ereates or evidences the
debt; but there is an exception in certain cases where the law
merchant makes such an assignment valid (e.g. in the case
of a bill of exchange) ; and it has been held by Kennedy, J.,
and Bigham, J., that the custom to treat debentures to
hearer as negotiable by delivery is sufficiently proved to take
offect under the law merchant, of which eustom judicial
notice will now be taken without express evidence;” and even

‘Samuel v. Jarrah Timber Corporation, [1904] App. Ca. 323. As to
what constitutes a clog on the equity of redemption see Noakes v. Rice,
[1902] App. Ca. 24; Lisle v. Reeve, [1902] App. Ca. 461; Bradley v. Carritt,
[1903] App. Ca. 253; and Briggs ». Hoddinott, [1898] 2 Ch. 307.

*Wallace ». Universal Automatic Co., [18904] 2 Ch. 547. But the
proposition is disputed by some authorities.

Panama Mail Co., [1870] 5 Ch. 318; Colonial Trusts Corporation,
[1880] 15 Ch. D. 465; Wallace v. Universal Automatic Co., [1894] 2 Ch. 547.

‘Hubback v. Helms, [1887] 56 L. J. Ch. 536.

*Re Borax Co., [1901] 1 Ch. 326.

C;&g‘&mmlimn Bank of England and Wales ». Vivian & Co., [1900]

"Bechuanaland Exploration Co. v. London Trading Bank, [1808] 2 Q.
B. 658; Edelstein ». Schuler & Co., [1902] 2 K. B. 144,

P S I
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without reference to the law merchant it had previously
been held that, by a doetrine of estoppel, a company may be
prevented from denying its liability to pay a debenture if it
has invited persons to aceept a transfer by delivery, and has
held out or represented that the debenture so transferred
gives the bearer a right to be paid; and equally that a
declaration in the debenture that the delivery of the bond to
the company will be a valid discharge to it, for payment will
bind the original and intermediate holders. The cases which
deal with this subject are numerous: some of the most im-
portant are referred to in the foot-note Debentures ean
accordingly be framed so as in effect to be payable to bearer.

Debenture Stock.

Debenture stock is of the same nature as ordinary deben-
tures,® except that, instead of each bond securing a definite
amount, the whole sum secured is treated as a single stock,
and certificates are issued declaring the holder to be entitled
to a definite sum, part of the stock. This sum is not
necessarily a round sum, but may be for any number of
dollars, and may inelude fractions of a dollar unless express
limitation is made in that respect. The debenture stock may
he repayable at a fixed date, or may be irredeemable, ac-
cording to the deed creating it, and may be secured in any
manner in which a debenture may be secured. The loans of
railway companies under the special Statutes governing such
companies are almost invariably in the form of stock, and
are usually perpetual.

'Re Agra and Masterman’s Bunk,i['l;ﬂri'?] Sz‘h‘.}a::e Blakeley ()-r-d-
nance Co., [1868] 3 Ch. 154; Natal Investment Co., [1868] 3 Ch. 361; re
Imperial Land Co., [1871] 11 Eq. 487; Goodwin ». Roberts, [1876] 1 App.
Ja. 476; Eaglesfield v. Londonderry, [1877] 4 Ch. D. 693; Romford Canal
Co., [1883] 24 Ch. D. 85. The case of Crouch v. Credit Foncier (1873, L.
R. 8 Q. B. 385) must now be taken to be overruled. Geddes v. Toronto
Rly. Co., 14 C. P. 513. Gott v. Gott, 9 Gr. 165. Young v. McNider, 25
S. C. R. 272. Pairish v. McFarlane, 14 S, C. R. 738.

*Debenture stock under a bequest of “all my debentures” (Mor-
rice v. Aylmer, (1875) L. R. 7 H. L. 717; Murray v. Herring, [1908] W. N.153)
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Debenture stock is often made to be irredeemable, fol-
lowing the practice in the case of railway companies in
this respect; but sometimes the division of the prineipal
money into stock instead of fixed amounts is effected, al-
though repayment is to be made in the same manner as with
ordinary debentures.

Interest on Debentures.

The interest on debentures is a debt, and is payable
whether there are or are not profits, and although such in-
terest is usually to be charged against income account before
arriving at the profit for the year, interest paid on capital
borrowed for construeting works may during the period of
construetion properly be added to the capital and treated as
part of the cost of construction.!

It is usually “declared that if default is made in paying
interest for a specified time the principal shall become im-
mediately payable.

Sometimes, however, interest is declared to be payable
only out of profits, in which case the company must apply
all available profits for this purpose, and not set aside any
part as reserve until the interest is paid in full.? Such
debentures are usually called “income bonds.”

When a receiver is appointed the moneys available are
applied, first, in paying interest due, and the balance in re-
paying the capital, although, if the debenture holders so
require, they may have the moneys received applied in
repaying capital in the first instance.

Where three companies, each having power to borrow on
debentures, purported to issue debentures jointly, charged
on all their respective properties, it was held that each

'Hinds v. Buenos Ayres Grand National Tramways, [1906] 2 Ch. 654.
*Heslop ». Paraquay Central Railway, [1910] 54 Sol. J. 234,
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company was liable only to the amount it had actually re-

ceived, and the debentures were void as to the balance.!

Issue of Debenlures.

A public company registered since 1st July, 1910, may
not exercise the rvight to borrow money or issue debentures
until it is entitled to commence business (Seetion 96: sce
page 115, supra).,

The issue of debentures is made by the directors, who
canse the seal of the company to he affixed to the doenments,
and deliver them to the allottees when the full amount is
paid to the company.  Debentures sealed but not delivered
are not “issued.™  But the word “issue” has not a technieal

meaning, and debentures agreed to be issned will be treated

as issued.”

Seetion 101 requires that the debentures or certificates
of debenture stock shall be complete and ready for delivery
within two months after allotment or registration of any
transfer,* '

The applications for and allotment of debentures are
usually made in the same manner as in the case of shares;
but the provisions of the Aet as to a minimum subseription

in case of shares do not apply to an issue of debentures,

Thie same rules apply in the case of shares and deben-
tures for ascertaining when the contract for the issue is
complete, with the exception, however, that contracts re-
lating to wortgage debentures are not binding unless in

writing, for the mortgage creates an interest in land, and so

!Johnston Foreign Patents Co., [1904] 2 Ch. 234,

*Mowatt v. Castle Steel and Iron Works, [1887] 34 Ch. D. 58; Levy v.
Abercorris Slate and Slab Co. [1887] 37 Ch. D. 260; Derby Canal Co. v.
Wilmot, (1808] 9 East 360.

Perth Electric Tramways, [1906] 2 Ch. 216; citing Levy v. Abercorris
Slate and Slab Co., [1887] 37 Ch. D. 264,

‘For penalty in case of default see page 131, supra.
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brings the transaction within  the Statute of Frauds.
Shares," on the other hand, are personal property.

Section 113 makes a contract with a company to take
up and pay for debentures of the company enforceable by
an order for specifiec performance.  Besides this, the position
of an applicant for debentures who makes default in paying
up the balance is not a good one.  As he is not willing to
perform his part of the bargain, it seems that he has no right
to compel the ecompany to earry out the contract by giving
him seeurvity or paying him intervest, and it is doubtful if
he can even recover his prineipal.?  Where a loan has been
made, specitic performance of the agreement to give seeurity
will be deerced, and an agreement to issue debentures for
money paid creates a charge, althongh the debentures are
not actually issued.!

Debentures must be exeeuted and issued in accordance
with the regnlations of the company, and if any irregularity
is apparent on the face of them their validity will be
affected, but if apparently in order the holder need not in-
quire whether all formalities have been complied with® A
provision in the Articles of Association that irregularities
shall not affeet the debentures will proteet a bona fide
holder of a debenture issued under such cirenmstances that
the holder might have discovered the irregularity.®

Where debentures are issued creating a charge, it is
almost always the custom to declare expressly that the

'Driver ». Broad, [1893] 1 Q. B. 539, 744,

*Bass v. Clivley, [1829] Tamlyn XO‘

sHermann v. Hodges, [1873] 16 Eq.

“Strand Music Hall, [1865] 3 D. G. J &S 147; Pegge v. Neath Tram-
ways, [1898] 1 Ch. 183; re Queensland Land and Coal Co., [1894) 3 Ch. 181;
Simultaneous Prlntlng Syndicate, [1901] 1 K. B. 171 Perth Electric
Tramways, [1906] 2 Ch. 216.

*County of Gloucester Bank v. Rudry Merthyr Co., [1895] 1 Ch. 629;
Romford Canal Co., [1883] 24 Ch. D. 85. This will not r(-nderncompanv
lisble on a forged debenture (Ruben v. Great Fingall Consolidated Co.,
[1904] 2 K. B. 712, [1906] A p Ca. 439).

*Davies ». R. Bolton & 0., [1894] 3 Ch. 678.
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charges ereated by all the debentures of the series are to
rank equally, and withont priority one over another. If
this is omitted, each debenture creates a charge ranking in
priority to all others issued subsequently, but postponed to
all issued before it.!

Unlike shares, debentures may be issued at a discount:
.. a debenture for $100 may be issued in consideration of
$95 advanced to the company, the effect of the discount
being in effeet an addition to the interest paid,® and com-
mission may be paid to underwriters or others for placing or
guaranteeing the taking up of debentures. But a provision
that debentures issued at a discount may be exchanged for
fully paid shares at par is illegal and void,® and equally
bonus shares must not be given to subseribers for debentures.
If they ave given, the holder will be liable for calls.*

If a commission is paid or discount allowed in respeet of
debentures, the total amount must be stated in the Annual
Summary filed next after making the payment or allowance,
and the amount remaining unwritten off must be stated in
each balance sheet of the company (Section 99), and a state-
ment of the amount or rate of the commission or discount
included in the partienlars filed with the Registrar under
Section-34, but failure to comply with this provision will
not affect the validity of the debentures. The amount of
commission payable for placing debentures, or which has
been paid during the preceding two years, will also need to
be stated in every prospectus (Section 90, Sub-sec-

tion 1 (h)).

IGartside v. Silkstone Co., [1882] 21 Ch. D. 762; Howard v. Patent
Ivory Co., [1888] 38 Ch. D. 156, 171; Lister v. H. Lister & Sons, [1893]
68 L. T. 826.

*Anglo-Danubian Steam Co., [1875] 20 Eq. 339; Campbell's Case,
[1877] 4 Ch. D. 470; Webb v. Shropshire Railway Co., [1893] 3 Ch. 307.
Moseley v. Koffyfontein Mines, [1904] 2 Ch. 108,

‘Welton v. Saffery, [1897] App. Ca. 209,
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It is a common practice to issue debentures repayable
with a preminm: e, a debenture of $100 is only to be
satisfied by paying, say, $105. TIn such a case the limit (if
any) of the borrowing power must be carefully considered to
sce that the limit is not exceeded: e.g. if the words be,
“Provided that the amount secured shall not exeeed
$10,000,” the bonus must be included in estimating the
amount secured.! But it would seem that if the words be,
“Provided that the amount borrowed shall not exceed
$10,000,” the bonus need not be included. On the other
hand, it is not uncommon to issue debentures at a premium:
e.g. a debenture for $100 is only issued on payment of $105.
It is submitted that in such a case, if the words of limit are,
“The amount raised or borrowed shall not exceed $10,000,”
the premium forms part of the amount raised; and this
inference would be stronger if, in addition, the debenture is
only repayable at $105 or more, for in such a case the real
transaction is that $105 is borrowed and will be repaid, al-
thongh interest is only payable on $100.

Debentures may be issued in respect of an existing debt,?
and even where there is no power to mortgage the company
may give to a creditor who is in a position to levy execution
a charge to secure his debt.*” Title deeds or debentures may
also be deposited to secure an existing debt.*

Debenture stock, says Lord Lindley, “can be mortgaged
as well by the company which issues it as by an ordinary
holder;™ that is to say, debentures may be deposited as
>¢-uur1ty for a loan to a larger nominal amount than the
loan. In such a case the holders rank for dividend upon the

'Rowell & Son v. Commissioners of Inland Revenue, [1897] 2 Q. B. 194,
1 g’gllgw(?rd v. Patent Ivory Co., [1888] 38 Ch. D. 169; Seligman v. Prince,
891 h. 617
Stagg v. Medwa per) Nnvngatnon Co [1903] 1 Ch. 169.
‘Re Patent File Co., [98711
sSamuel v, Jarrah Timber Corpomtlon, [1904] App. Ca. 330,
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face value of the debentures hield by them until their whole
loan is paid off;' and where debentures expressed to carry
interest are deposited as seenrity, the security is good up to
the amount of the principal and the interest nnpaid on the
debentures, even thongh the company is in liquidation.?
There is a danger that debentures thus deposited may pass
into the hands of a bona fide purchaser, who, if he has no
notice that they were deposited to secure a smaller sum,
may recover upon them their full face valne®

Caneellation and Re-Issue of Debenlures,

It frequently happens that a company, after making an
issue of a series of debentures, pays off or purchases some of
the debentures and subsequently re-issues the same deben-
tures, or other debentures in place of them, expressed to
rank equally with the outstanding debentures of the series,
It was, however, held that this was not legitimate unless, hy
the terms of the original issue of debentures, power was
reserved to the company to make a re-issue.  Thus, where a
company having bought and taken a transfer to itself of
debentures, then re-sold them, it was held that the purchasers
had no right to rank with the other debenture holders of the
series,* and the same result followed if the debentures had
been issued as security for a loan which was paid off, and
were then re-issued,” even though the original issue was only
by the deposit of the debentures in blank (i.e. withont the
name of the holder or the date),® for such a deposit creates

'Regent's Canal Ironworks Co., [1876] 3 Ch. D. 43; W. Tasker & Sons,
Limited [1905] 2 Ch. 598; Perth Electric Tramways, [1906] 2 Ch. 216.

*Re Vint, [1905] 1 Ir. R. 112,

‘Robinson v. Montgomery Brewery, [1896] 2 Ch, 841,

‘George Routledge & Sons, Limited, [1904] 2 Ch. 474.

'W. Tasker & Sons, Limited, [1905] 2 Ch. 587.

*Re Perth Electric Tramways, [1906] 2 Ch. 216.




JoRROWING ON DEBENTURES 187
a charge on the assets of the company.! Where an English
company deposited debentures to secure the amount which
should be due on eclosing an account with a bank, and
when this snm stood at £85,000 borrowed £500, which it
was agreed orally should be charged on the debentures, and
then paid off the £85,000, it was held that the debentures
were “spent,” and conld not be recharged with the £500,
which was held not to be part of the enrrent account, but a
fresh loan* It appeared also from the judgments in the
cases ecited that not even by taking a transfer into the

names of trustees, nor by any other means, could a company

purchasing or paying off its own debentures keep them alive,
for the debt was in either case extinguished and the security
dead.

Section 112 of the Companies Aet, however, now provides
that where either before or after the passing of the Act, a
company has redeemed debentures previously issued it shall
(subjeet to the exceptions below mentioned) have power, and

shall be deemed always to have had power}?

to keep the
debentures alive for the purposes of re-issue, and where any
company has purported to exercise this power' it is en-
titled to re-issue the debentures either directly or by holding
others in their place, and on the re-issue the holder “shall
have, and shall be deemed always to have had, the same

'Re Strand Music Hall, [1865] 3 De Gi. J. & S. 147; re Regent’s Canal
Ironworks Co., [1876] 3 Ch. D. 43.

*London General Investment Trust ». Russian Petroleum Co., [1907]
2 Ch. 540,

*The words in italies make the section retrospective but Sub-section
5 declares that the section is not to prejudice any judgment or order
obtained before the 1st July, 1910, as between the parties to the proceed-
ings in which it was obtained. A Winding-up Order does not fall within
this provision so as to invalidate debentures re-issued previously (New
London and Suburban Omnibus Co., [1908] 1 Ch. 621).

‘It is very difficult to say how a company “purports to”” keep debentures
alive; but it is apparently a condition of its power to re-issue them, and if
the company has merely paid off some of its debentures and done nothing
more it can hardly be said to have “purported” to keep them alive. The
making of a transfer of debentures to trustees would no doubt be sufficient.

e e
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rights and priorities as if the debentures had not previously
been issued,” thus keeping their right to be treated as part
of the same issue and not becoming postponed to second
mortgage debentures issued in the meantime.!

The only exceptions are if the Articles of Association of
the company or the conditions of issue of the debentures
“expressly otherwise provide” (words which may give rise to
diffieulty®), or if “the debentures have been redeemed in
pursuance of any obligation on the company so to do (not
being an obligation enforceable only by the person to whom
the redeemed debentures were issued or his assigns)”: that
is to say, if the debentures are redeemed in pursuance of a
general obligation to pay off so many per annum, or as part of
an obligatory scheme for creating a sinking fund, they will
not be re-issuable; but if paid off because the due date has
arrived,® or because, having been deposited to secure a tem-
porary advance, the loan has been called in, and the company
has purported to keep them alive, the debentures may be re-
issued, for in these latter cases the repayment is made in
pursuance of “an obligation enforceable only by the person
to whom the redeemed debentures were issued or his
assigns.”

Sub-seetion 2 declares that where debentures have been
transferred, either before or after the passing of the Act, to
a nominee of the company with the object of keeping them
alive, a transfer from that person shall be deemed to be a
re-issue.

Sub-section 8 provides that where the company has,
cither before or after the passing of the Act, deposited any

"Fitagerald v. Persse, Limited, [1908] 1 Ir. R. 279. i

*E.g. there may be found in the debentures words obviously incon-
sistent with a re-issue being made, yet not “expressly” forbidding it. Will
a re-issue then be lawful?

3[f there is a covenant with trustees for debenture holders to pay off the
whole issue at the due date it may be that this will prevent them from

falling within the exception, for then there is an obligation enforceable
by the trustees.
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of its debentures to secure advances from time to time on
current account or otherwise, the debentures shall not be
deemed to have been redeemed by reason only of the account
of the company having ceased to be in debit. This is to
meet the case of deposits with banks and the like. Thus, if a
company deposits, say, debentures for $10,000 to secure its
overdraft of varying amount, and its account is for a while
in eredit, and then again in debit, the security will be good
as against the new debit.

Nothing in the section is to prejudice any power to
issue debentures in the place of any debentures paid off, or
otherwise satisfied or extinguished, reserved to a company by
its debentures or the securities for the same (Sub-section 5).
In other words, the powers given by the Act and the deben-
tures are cumulative.

Transfer of Debentures.

Debentures are usually transferred by a form of transfer
similar to that used for transferring shares, and executed in
the same manner. It is not, however, necessary, although it
is usual, for the purchaser to execute the deed.

Where debentures do not contain a charge, they are
simply debts, and can be transferred by a writing not under
seal, and an oral agreement to sell them can be enforced.
But if they contain a charge on freehold or leasehold prop-
erty they create an inferest in land, and require to be
transferred by deed under seal, and any agreement to sell
such a debenture must be in writing, so as to satisfy the
Statute of Frauds.! The title to a debenture payable to
bearer passes by delivery upon the principle explained on
page 179, supra.

It is common to provide that debentures may be trans-
ferred “free from equities between the company and the

'Driver v. Broad, [1893] 1 Q. B. 530, 744.
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original or any intermediate holder.”  Without these words
the holder of a chose in action can only transfer such rights
as he has, and if the company has any set-off against the
transferor it can enforce it against the transferee.! These
words will effectually negative any such right where the
transfer is complete; but an equitable mortgagee of deben-
tures will be subject to any equities existing at the time he
gives notice of his mortgage, so that a debt then due but not
payable may be set off against the debenture debt,? and he
will be postponed to the company’s elaim if it is deelared
that only the title of the registered holder will be ree-
ognized,” and if the transfer, although complete, is only upon
a trust, the company can insist upon any set-off or equity
which it has against the cestui que trust.* 1f the conditions
authorise transfers the company cannot refuse to register a
transfer, and the transfer may be made after liquidation or
Judgment in a debenture holder's action as well as before,
and the same rule as to equities will then prevail, for the
claim of the general body of debenture holders under their
charge is no greater than that of the company against the
particular debenture holder who holds the transferred de-
henture,”

Debentures may be disposed of by will, and on an
intestacy pass to the legal personal representative,

Enforcing Debenlures and Realising the Security.—Re-
ceivers and Managers.—Foreclosure.—~Sale.

If default is made in the payment of the prineipal or

interest secured hy mortgage debentures, the holders have all

'Re Smith, [1901] 1 Ir. R. 73; Gwelo Matabeleland Exploration Co.,
[1901] 1 Ir. R. 38,

*Christie v. Taunton Belmard & Co., [1893] 2 Ch, 175.”

SRe Smith, [1901] 1 Ir. R. 73.

‘Re Brown and Gregory, [1904] 1 Ch. 627, [1904] 2 Ch, 448,

“Farmer v. Goy & Co., [1900] 2 Ch. 149.  But see Palmer’s Decoration
Co., [1904] 2 Ch. 713,
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the remedies which mortgagees would have in like cirenm-
stances: .e. they may sune on the covenant to pay; they may
obtain a receiver of the rents and profits, or apply for a sale of
the mortgaged property; or they may, if the whole of the de-
benture holders are parties to the action,! proceed by way of
foreclosure ;* or the trustees, if they have the legal estate or a
power to enter, may take possession. In each case the
debenture and trust deed (if any) must be consulted to see,
first, whether there has really been a default, and, secondly,
what remedies are available withont the assistance of the
Court, and what require an action to be commenced. The
striet performance of all conditions is of the utmost import-
ance, for without this no order will be made for the
appointment of a receiver or administration of the trust (for
instance, if payment is stipulated to be made at a certain
time and place, the condition is not broken unless demand is
made by the debenture holder at that place®).

As to the manner and time of a floating charge becoming
fixed see page 173, supra.

The charge ereated in equity by an agreement to issue
debentures, if duly registered, will give an equal protection

to the debenture holder as a complete debenture,* and so will
a debenture informally issued if the holder had no notice of

the informality.® But certain rights acerning before the
receiver takes possession take precedence, as stated on
page 175.

Under Seetions 114 and 250 certain other payments are
also given priority (see page 490, infra).

The provisions of the trust deed usually give ample
powers to the trustees to take possession and svll. and these

'Elias v. Continental Oxygen Co., l1897l 1 Ch. oll

*Oldrey v. Union Works, [1895] W. N. 77.

“Thorn v. Lntv RI(‘(‘ Mlliﬂ [1889] 40 Ch. D. 357; re Escalera Silver Co.,
[1908] 25 T. 1

‘hlmulmneoun Prmtmg Syndicate v. Foweraker, [1901] 1 K. B, 771.

*Duck ». Tower Galvanising Co., [1901] 2 K. B. 314.
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may be acted upon; but the charge given by a debenture
does mot (unless express words to that effect are used)
empower the holders to sell the property included. If default
is made, a sale can only be had by an Order of the Court.!
The Court can make an Order for sale on a motion for
judgment in default of defence or on admission in the
pleadings; but unless all subsequent chargees are parties, the
Order will be for sale with the approbation of the Judge,
and absent persons interested will be given notice to attend
in Chambers.?

The Court has jurisdiction, at the instance of a mort-
gagee or debenture holder, to appoint a receiver, and in
certain cases a manager, for the protection of the property
or security,® and debenture holders can, in respect of a
floating charge, obtain an injunction restraining the company
from parting with the whole of its assets (e.g. on a recon-
struction) without providing for the amount of the deben-
tures.* Therefore if the property charged is in danger of
being lost or diminished in value, the debenture holders
should apply for the appointment of a receiver, and, if they
have a charge on the business or “the undertaking of the
company,” or “the undertaking and property,” or “all the
estate, property, and effects,” for a manager.

The action for a receiver may be commenced before there
is any default, and if default oceurs before the hearing the
appointment may be made® A receiver may also be ap-

Blaker v. Herts and Essex Waterworks, [1889] 41 Ch. D. 399; adopted
by the Court of Appeal in Marshall ». South Staffordshire Tramways,
[1895] 2 Ch. at page 53; and even the Court will not order a sale in the case
of a public undertaking. See cases cited in this note and Gardner ». London,
Chatham, and Dover Railway Co., [1867] 2 Ch. 201.

*Stewart v. Crigglestone Coal (LvoA, [1906] 1 Ch. 523.

"Boyle v. Bettws Llantint Colliery Co., [1876] 2 Ch. D. 727; Peek v.
Trimsaran Coal, Iron, and Steel Co., 111‘876] 2 Ch. D. 115.

‘Re Borax Co., [1899] 2 Ch. 130. This decision was reversed on appeal
on the special ground that the sale was authorised by the Memorandum
(1901, 1 Ch. 326); but the general principle is not affected.

*Carshalton Park Estate, Limited, [1908] 2 Ch. 62,
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pointed even before the principal or interest is in arrear, if
the assets are in danger' or a sale will be necessary in the
near future.?

Many appointments have been made under this power,
which is usually referred to as “the power in cases of
jeopardy,”™ but if any opposition is offered the Court scans
closely the cirenmstances, and will not allow a debenture
holder to obtain a receiver merely because the seeurity he
has accepted is a risky one. Indeed, it now seems that the
jeopardy must be from some act which wounld be wrongful
as against the debenture holder. Unless speeial powers are
given in the debenture, a receiver can only be appointed by
obtaining an Order of the Court, and where, by the terms of
the debentures, a person or company is authorised to appoint
a receiver, this must be exercised as a trust for the benefit of
all the holders of debentures: otherwise the Court will in-
tervene and itself appoint a receiver.*

Within seven days after the appointment of a receiver
or manager, the person obtaining the Order appointing him,
or making the appointment under the powers of any instru-
ment, must give notice of the fact to the Registrar, who, on
payment of the prescribed fee, must enter the fact in the
Register of Mortgages (Section 103). If default is made,
there is a penalty not exceeding twenty-five dollars a day
(Sub-section 2). ;

The title deeds to property included in the trust deed
usually remain in the custody of the trustees, but if it be
more convenient the Court may direet that the receiver shall

‘McMahon ». North Kent Iron Works Co., [1891] 2 Ch. 148; Edwards
v. Standard Rolling Stock Syndicate, [1893] 1 Ch. 574; Thorn ». Nine Reefs,
[1892] 67 L. T. 93; Wissner v. Levison & Steiner, [1900] W. N, 152.

“‘Smith ». Wilkinson, [1897] 1 Ch. 158,

*The right of the debenture holders thus to make their security attach
was diseussed by Buckley, J., in London Pressed Hinge Co. [1905] 1 Ch. 576.

‘Stuart ». Maskelyne Typewriter &e. Co., [1898] 1 Ch. 133,
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have custody of them, giving the trustees access to them
when necessary.!

A manager is appointed where the charge includes the
business of the company,® and a general charge on the
“property” includes its business, so as to authorise the ap-
pointment of a manager;* but if the charge is only upon the
Jand (e.g. an hotel building) no manager of the business
there carried on will be appointed, although a receiver of
the rents may be.*  The Court will only appoint a manager
with a view to an immediate sale, as it will not undertake
the permanent management of any concern, and it is usual
to direct that the manager shall not act for more than a
fixed time (generally three months) without the leave of the
Court.

When a receiver has been appointed it is a contempt of
C'ourt to interfere with his possession without the leave of
the Court, and any persons having rights against the prop-
erty must apply for such leave before exercising or
attempting to exercise them, and any person having ground
for complaint against a receiver for his conduet in the
veceivership must apply in the debenture holders’ action.

In some cases the receiver will be authorised by the
Court to borrow money and to charge the repayment in

prim‘il.\' to the debentures:®

and such a power may_ be
exercised by reborrowing after the original loan is paid off.®

When such loans are made to the receiver the expenses
of the receivership, including the receiver’s remuneration

and of managing the business, as well as the plaintiff’s costs

'Fisher v. Ind, Coope & Co., [1909] 26 T. L. R. 11.

*Makins v, Percy Ibbotson & Co., [1891] 1 Ch. 133.

Balter v. Leas Hotel Co,, [1902] 1 Ch. 332.

‘Whitley ». Challis, [1892] 1 Ch. 64.

“Greenwood ». Algeciras Railway, [1894] 2 Ch, 205; Lathom v. Green-
wich Ferry Co., [1805] W. N, 77, 72 L. T. 790, 2 Mans. 408.

*Milward ». Avill, [1897] 4 Mans. 403,
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in the action, take priority over the loans;' and where the
receiver, acting under powers contained in the debentures,
borrows for the purpose of carrying on the business, ho has
power to create a charge ranking in priority to the deben-
tures, and also to pledge the personal eredit of the debenture
holders for the repayment of loans so obtained,® but this is
not so if he is appointed by the Court.* The receiver will
not be liable personally for loans made in pursuance of leave
given to him by the Court to borrow moneys unless he has
taken that liability upon himself by the terms of the loan.*
The fact that a receiver has obtained liberty to borrow up to
a fixed sum does not disentitle him to ineur expenses beyond
that amount, and to claim repayment of them in priority to
the debentures if they are such expenses as he might have
incurred without the leave of the Court.® But this right to
indemnity extends only to expenses justifiably incurred,
which he had reasonable grounds for believing he would be
able to pay, and not to expenses incurred by way of specula-
tion, even though with the object of increasing the value of
the business.®

The receiver and manager frequently carries on the
business, and in doing so makes fresh contracts. In such a
case, if appdinted by the Court, he pledges his own credit,
and is personally liable.” But if appointed under a power in
the debentures he is agent for the company, and his dealings
will be governed by the ordinary principles relating to the
acts of an agent, the company being his principal :* neither
' ‘Glasdir Copper Mines, Limited, [1906] 1 Ch. 365; Strapp ». Bull &
Sons, 11805]2Ch 1; Hoffmann v. A. Boynton, anned [1910] 1 Ch. 519.

Robinson Prlntmg Co. v. Chie, lelted [1905] 2 Ch. 123.

*Boehm », Goodall, [1910] W. N. 2

‘Hoffmann v. A. Boynwn, annwd [19101 1 Ch. 519.

*British Power Traction and nghung Co., [1906] 1 Ch. 497.

(‘;;H%.gu Joint Stock Bank v. British Power Traction Co. No. 2, [1907]

L art v, Bul, 1895 1

SOwen u Cronk (1895 lQ B 265. Bissell v. Ariel Motors, [1910]
27T.L.R. 7
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before nor upon the eompany going into liquidation does he
become the agent of the trustees for the debenture holders
who appointed him, nor are they liable for the debts
incurred by him.! By completing contracts made by the
company before his appointment the receiver does not be-
come personally liable for the obligations ereated by such
contracts, but the other party has a right of set-off in respeet
of eross claims under the contract.?  The receiver of a lease,
whether appointed by the Court or the debenture holders
only, stands in the shoes of the debenture holders or their
trustees, and if they are not assignees of the lease, and there-
fore not personally liable for the rent, the receiver cannot
be compelled to pay rent to the landlord.® If the receiver
is appointed undet an express power which does not state
that he is agent of the company he will be agent of the
mortgagees, and any claim by the company or its liquidator
against him must be made by action and cannot be by
snmmons in the winding up.*  If a receiver and manager
properly incurs expenses in carrying on business, he is
entitled to be repaid out of the property in priority to the
rights of the persons for whose benefit he acted, and his
remuneration takes precedence over even the plaintiff’s costs
of the action wherein he was appointed.® If appointed
under powers in the debenture anthorising him to carry on
the business, he may even pledge the personal credit of the
debenture holders,” but receivers appointed by the Court
must bear in mind that their right to be repaid moneys ex-
pended or liabilities incurred by them is limited to the assets

'Gaskell v -mlm;. [1\‘):} App. Ca. 575, reversing the C. A,

*Forster v. Nixon's \\uznlmn Co. , [1907] 23 Times L. R. 138,

and ». Blow, [1901] 2 Ch. 721.

‘Re Vimbos, ],muml [1900] 1 Ch. 470.

*Strapp ». Bull & Sons, [1805] 2 Ch. 1; Batten ». Wedgwood Coal Co.,
[1885] 28 Ch. D. 317; Glasdir Copper Co., Limited, [1906] 1 Ch. 36.)
British Power l‘mﬂmn and Lighting Co., 1900] 1 Ch. 497.

*Robinson Printing Co. v. Chie, len,e( [1905] 2 Ch. 123.
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of the estate they are managing, and they have no further
claim against the company or the debenture holders, nor can
they even claim to be subrogated to the rights of the
creditors whom they pay against the debtors personally.!

A receiver on his appointment by the Court is required
to give security for the amounts he may receive. If he
ineurs personal liability he is primd facie entitled to in-
demnity out of the estate, and persons who have given him
eredit can stand in his shoes to claim the indemnity. If,
however, he owes the company or estate money he cannot
enforce his indemnity until he has made good what he owes,
and those who claim through him are in no better position,?
nor can they require his sureties to make good his defanlt if,
including the amount he is entitled to by way of indemnity,
there is a balance in his ‘favour.? :

A receiver, whether appointed by the Court or the
debenture holders, cannot purchase for himself the mort-
gaged property without the leave of the Court.*

When a receiver or manager of a company’s property or
business is appointed by the Court he is required, under the
Order appointing him, to carry in and pass his accounts in
the same manner as every other receiver; but there have
been complaints that where a receiver is appointed by the
debenture holders themselves, the company and the un-
secured creditors are practically without any means of
learning what is being or has been done with the assets of
the company. Section 104 enacts that every such receiver
or manager who has taken possession shall, once in every
half-year while he remains in possession, and also on ceasing
to act, file with the Registrar an abstract, in the prescribed
form, of his receipts and payments during the period to

'Boehm v. Goodall, [1911] 1 Ch. 155.

*Re Johnson, (1880] 15 Ch. D. 555.

*British Power Traction and Lighting Co., No. 3, [1910] W, N. 1 4.
‘Nugent v. Nugent, [1907] W. N. 169
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which the abstract relates, and shall also on ceasing to act as
receiver or manager file with the Registrar a notice to that
effect, which notice is to be entered in the Register of
Mortgages or Charges. In case of default the receiver or
manager is liable to a fine not exceeding two hundred and
fifty dollars. This provision will enable interested persons
to learn how the realisation of the assets is proceeding.

A charge on the unecalled capital does not enable the
receiver in a debenture holder’s action, or the Court at his
request, to make a call in the winding up; but the Court
will direct the liquidator to make the call, and give the
receiver authority to enforce it;' or the uncalled capital may
be foreclosed.*  The Court will not usnally appoint any
person other than the receiver to get in the unpaid capital,
even at the request of the debenture holders.®

The application to the Court by debenture holders to en-
force their security may be made by summons.* 1In an
ordinary action a motion for judgment must not be made
without pleadings unless the company appears and consents.®

One debenture holder may apply on behalf of himself
and all the others, but this does not give him authority to
make any agreement binding the others in regard to the
subject-matter of the action.® The necessary parties to the
action include the company, the trustees (if any) of the
trust deed securing the debentures, and any other mortgagees
known to the plaintiff,” such as the holders of second and
third dcbentures, or some person appointed to represent
them. The plaintiff should ask for—(1) a declaration of

'Fm\lor v. I'road’s l’utont nght LlKhl'l Co., [IB‘H] 1C h 7..-1.

Sadler v. Worley, [1894] 2 Ch.

*Westminster Syndicate, [l‘)()S] 09 L.T. 924,

‘General \uulh American Co., [1876] 2 Ch. D. 337; Oldrey ». Union
Works, [1805] W. N. 77, 72 L. T. 627.

‘Higgs v. Kitson's lumpnre Luzhun , [1910] W. N, 154.

$Securities Investmat Co. v, Brig \ton Alhambm, [1893] 62 L. J. Ch.

16.
"Wilcox & C 0., [1903] W. N. 64.
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the debenture holders’ charge; (2) an inquiry what deben-
tures have been issued; (3) an inquiry what property is
comprised in the charge; (4) an account of the amount due
for principal and interest; (5) a receiver and, if necessary,
a manager of the business.! If there are several sets of
debentures these inquiries must be further elaborated.?

Where there is a trust deed the writ should ask for a
declaration of charge and that it may be enforced, and that
the trusts of the deed may be carried into execution.

If there is only one debenture holder he may discon-
tinue the action at pleasure, the rule in such case differing
from a creditor’s administration action;*® but where a fore-
closure order nisi is made, or an order for accounts and
inquiries, the company, as mortgagor, can insist that it shall
be proceeded with.*

Where the company is in liquidation a debenture holder
may, instead of proceeding by action, take out a summons to
have a declaration of his charge made and his security
realised.®

The plaintiff in a debenture holder’s action is allowed his
costs as between party and party only,® unless the estate
is insufficient for payment of the debentures in full,
when he is entitled to costs as between solicitor and client.”

The trustees will be allowed their full costs in priority to
the claims of the debenture holders, although appearing by

1As to filing notice of appointment of a receiver see Fuge 193.

?As to the practice in a debenture holder’s action and hearing as a short
cause see Parkinson ». Wainwright, [1805] 64 L. J. 493, 72 L. T. 485;
Brinsley v. Lynton Hotel, [1895] 2 Mans. 244; Warwick ». Thurlow, 11895l
1 Ch. 776; Cumming v. "Metecalfe's London Hydro [1895] 2 Mans. 418,
Minutes of the Order must be prepared nnd left for the Judge (re Auto-
matic Machines, Limited, [1902]pw N. 206,

3Re Alpha Co., [190‘}] 1 Ch. 203.

‘Stevens v. Theatres, Limited, [1903] 1 Ch 857; Taylor v. Mostyn
[1884] 25 Ch. D. 4

Colonial Trusm Corporation, f}lﬁm] 15 Ch. D. 465,

*Re Queen’s Hotel Co., Cardiff, (1900] 1 Ch. 792.

"Smith v. Lubbock, [190112Ch 357.
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the same solicitor as the company ; but the company will not
be allowed as against the debenture holders any separate
costs,! and where the action is by or on behalf of holders of
first mortgage debentures the holders of second or third
mortgage debentures who are made defendants will not be
allowed any costs unless there is a surplus after satisfying
the claims of the first mortgage debenture holders.?

Subject to the right of persons entitled to preferential
payment under Seetions 114 and 250 (see page 490, infra),
the moneys collected are applicable, after payment of costs
and expenses, first in payment of interest, and then of
capital rateably among the debenture holders, and persons
holding debentures to seeure a smaller sum than the face
value rank equally with other debenture holders until they
have received payment of the full sum due to them, after
which they receive nothing further.?

Where payments are made from time to time they should
be allocated in the order above mentioned, but the terms of
interim orders directing the payments are not conclusive,
and the moneys may be subsequently allocated in the manner
most beneficial to the debenture holders.*

Debenture holders who have received but not cashed
cheques for interest are entitled to rank as secured ereditors
for such interest, even though their forbearance in not cash-
ing the cheques was deliberate and for the purpose of
obliging the company.®

A debenture holder who owes money to the company is
not entitled to a dividend on his debentures until he has

¢ "Mortgage Insurance Corporation v. Canadian Agricultural Co., [1901)
2 Ch. 377.

*Re Clayton Engineering €o., (1904) W. N, 28, 00 L. T. 283.

*Regent’s Canal Ironworks Co., [1876) 3 Ch. D. 43; W. Tasker & Sons,
[1905] 2 Ch. 598.

*Smith v. Law Guarantee and Trust Society, [1904] 2 Ch. 569; Pigeon
v. Calgary Land Co., [1908] 2 Ch. 652, 78 L. T, 97, 99 L. T. 706.
‘Erchholtz v. J. Defries & Sons, [1909] 1 Ch. 423.
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1

and persons to whom he has transferred
debentures after the appointment of the receiver cannot
claim payment till his debt is satisfied, the amounts due
being retained even though there is sufficient to pay all the
debentures in full and the amount claimed against the

paid what he owes,

debenture holder is in dispute.?

A debenture holder may, when his principal or interest
is in arrear, petition for the winding up of the company.?

T'rust Deeds for Sceuring Debenlures.

Trust deeds have some considerable advantages. The
effeet of such a deed is to vest in the trustees, who may be
cither private individuals or a Trust Company, the property
mortgaged, and at the same time to provide persons who ecan
act upon an emergency and take steps on behalf of all the
debenture holders withont delay.  In such a deed there is
also more scope than in the conditions printed on a debenture
for setting out the terms and provisions of the mortgage and
the manner and conditions of its enforcement.

The deed should contain an express declaration that the
trustees’ remuneration shall be paid out of the mortgaged
property; for a covenant by the company to pay, even if

'"Farmer v. Goy & Co., l‘)()f)] 2 Ch. 153.

Partridge v. Rhodesia Goldfields, [1910] 1 Ch. 239. In this case there
wis no clause that transferees took free from equiti

‘Borough of Portsmouth &e. Tramways Co., IH‘)’I 2 Ch. 362

‘Until the Bills of Sale Act Amendment Act 1912 was pwx-ﬂl the
mortgages or charges ereated by a Company and nqmrmg r(‘gmmlum
with the Registrar of Joint Stock Companies under the Companies’ Aect,
were excluded from the operation of the Bills ot Sale Act.  Since the
passing of this Amendment Aet, however, mortgages and charges: of a
Company’s personal chattels must be rvuim'rml under the Bills of Sale
Act. . Where the charge is contained in each of a series of debentures,
or where it is contained in a trust deed to secure debentures, mnsl«lnrublv
difficulty will be experienced in strietly complying with the isions ol
the Bills of Sale Act.  In fact, in some cases strict (~mnpl|'m('o will h-
impossible, and it is anticipated that a further amendment will be made
to the Bills of Sale Act dealing with the registration of a mortgage or
charge by a Company of its personal chattels under the Bills of Sale Act
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coupled with a power to the trustees to retain their re-
muneration out of moneys coming into their hands, will not
suffice if the property is realised in an action.!

Where the trust deed is registered under Sub-section 3
of Section 102, and the charge contained therein is not
extended by the debentures, it would not appear to be
necessary to file the debentures;* but if there is no trust
deed, one of the debentures must be filed with the Registrar
(Section 102, Sub-section 3).

The trust deed sometimes provides for a sinking fund to
redeem the debentures from time to time. If it is intended
that this should be eumulative—i.e. that the interest on the
redeemed debentures should be added to the sinking fund—
this must be expressly stated, for it willmot be inferred.?

The trust deed usually declares that the principal money
shall become payable in certain events, including the event
of the company committing any breach of the covenants con-
tained. This does not, however, give each debenture holder
a right to assert that the principal is payable because of
some trivial default.*

Power is sometimes given to the trustees to settle dis-
puted questions. In such case an exercise of their diseretion
is valid.®

Meetings of Debenture Holders. Power to Vary Rights.
Section 110 gives every debenture holder the right (on
payment of twenty-five cents in case of a printed trust deed,
or of ten cents for every hundred words in case the trust
deed has not been printed) to have a copy of the trust deed
forwarded to him; and the same section gives every deben-

'Hodgson v. Accles, [1902] W. N. 164, 51 W. R. 57.

*Re Harrogate Estates, [1903] 1 Ch. 498.

*Morrison v. Chicago and North-West Granaries Co., [1898] 1,Ch. 263.
‘“Melbourne Brewery Co., [1901] 1 Ch. 453.

*Noakes v. Noakes & Co., [1907] 1 Ch. 64.
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ture or share holder a right to inspect and require copies of
the Register of Debenture Iolders (see page 59, where the
penalties for default are set out).

It is common, either in the trust deed or in the con-
ditions on the debentures, to provide for meetings of
debenture holders being held, and to give power to a majority
(usnally a three-fourths majority) to vary the terms of the
security, or generally to sanction alterations. Such provisions
are valid, and the minority will be bound by the decision of
the majority. But in such cases care must be taken that the
provisions of the trust deed or the debentures are strictly
complied with. A majority must not give away the rights
of the whole body;* but a real difficulty in getting payment
is a good ground for adopting any authorised modification if
it seems to improve the position.® But if only a compromise
is authorised, there must be a real dispute before resort is
* which will suffice to sanction an ar-
rangement giving shares in a new company in exchange for
debenturest or the ereation of a mortgage ranking in priority
to the debentures.® Even where these powers have not been
taken, a compromise can, with the sanction of the Court, be
ceffected under Seetion 124.7

Where debentures are issued to a bank or other lender to
secure a smaller sum than the face value of the debentures
the holder is entitled in voting at meetings of the debenture
holders to as many votes as the face value confers on him.*

had to these powers,

'Re Dominion of Canada Co., [1886] 55 L. T. 347; Follit ». Eddystone
Granite Quarries, [1892] 3 Ch. 75; and compare Alabama, New Orleans
&c. Railway Co., [1891] 1 Ch. 213.
l(;‘.\lormntile Investment Co. v. International Co. of Mexico, [1893]

“h. 484,

*Mercantile Investment Co. v. River Plate Loan Co., [1804] 1 Ch. 578.

‘Sneath v. Valley Gold Co., [1893] 1 Ch. 477; Mercantile Investment Co.
v. River Plate Loan Co. [1894] 1 Ch. 578; Mercantile Investment Co, v,
International Co. of Mexico, [1893] 1 Ch. 484, note.

*Follit v. Eddystone Granite Quarries, [1892] 3 Ch. 75.

*Re Kent Collieries, [1907) 23 Times L. R. 407, 558.

"See page 508, infra.
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Time given to the company for paying debentures under
such a provision,! or a reconstruction of the company which
gives substituted rights,® does not release sureties who have
guaranteed the payment by the company.

If the deed contains no provision for giving notice to the
debenture holders, notice hy advertisement is sufficient, and
will be deemed to have heen given on the day of the ad-

vertisement appearing.?

Recisrrarion or Morraaces axp CHARGES.

The company must keep a Register of Mortgages and
Charges, and enter therein particulars of all mortgages
“specifically affeeting  property of the company” (See-
tion 108, see page SR, supra).

In addition to keeping such a Register, Section 102
requires certain mortgages and charges created after the
Ist July, 1910, or true copies thereof to be registered by
filing the same with the Registrar within twenty-one days
after the date of their ercation if they come under either of
the following deseriptions.  The Companies’ Mortgages
Registration Aet, 1905, had similar provisions in regard to
mortgages or charges ereated after the Sth April, 1905, but
they were not so extensive as those in the present Aet. This
Act was repealed in the following session of the Legislature
and its provisions embodied in an Act amending the Com-
panies Aet, R.S.B.C., 1807, which is cited as Companies’
Act Amendment Aet, 1906, Mortgages and charges created
after the S8th April; 1905, and before the 1st July, 1910,
depend for their validity upon whether they were duly
registered under those Acts, and their provisions eannot there-

'Finlay ». Mexican Investment Co., [1897] 1 Q. B. 517. Compare
l\n-ln.\\ v. Macklin, [1866] 6 Best & Smith 201; Ellis v. Wilmot, [1874]
+ R. 10 Ex. 10,

’lmmh)n Chartered Bank of \u~lr'\ln, [1893] 3 Ch. 540; Dane ».
Mortgage Insurance Co,, [1894] 1 Q. B. 5

3Sneath v. Valley Gold C 0., [1893] 1 (‘h 477,
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fore be ignored. The mortgages and charges requiring
registration under the Acts of 1910 are (those not included
in the Acts of 1905 and 1906 being printed in italies)—

1. A mortgage or charge for the purpose of seeuring
any issue of debentures,
A mortgage or charge on uncalled share capital of
the company.
A mortgage or charge created or evidenced by an
instrument which if executed by an individual
would require registration as a bill of sale.
A mortgage or charge on any land, wherever
situate, or any interest therein.
A morlgage or charge on any book debls of the
company.
A floating charge' on the undertaking or property
of the company.

The deposit of a negotiable instrument securing the
payment of any book debt of the company (e.g.
a bill of exchange or promissory note or a debenture)
for the purpose of securing an advance is not to be
treated as a mortgage or charge on the book debts, and the
holding of debentures of another company charging land is
not to be deemed an interest in land, so that the charging of
such debentures will not fall within the Act (Section 102,
Sub-section 1, (¢) and (j).

Anything which ereates a charge in equity or law (being
of cither of the classes above described) therefore requires
registration.  Thus, an agreement to create a mortgage or
issue a mortgage debenture constitutes an equitable charge;
but it seems this will only be effective if filed within twenty-
one days.  Whether, however, the prior agreement is or is

'As to the meaning of a “floating chx\rﬁ‘c see page 173, supra, and

Government Stock Investment Co. v. Manila Railway, [1897] App. Ca.
81; Tailby ». Official Receiver, (1889] 13 App. Ca. Illingworth v.
Houldswonh [1904] App. Ca. 353.
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not filed, the actual mortgage or debenture must be registered
within twenty-one days of its creation, and it will then con-
stitute a valid legal charge,! for “the formal instrument
supersedes and gives the go-by to the prior agreement.”®

Any mortgage or charge as above specified not registered
within twenty-one days after the date of its creation is, “so
far as any security on the company’s property or undertaking
is thereby conferred,” void against bond fide purchasers and
mortgagees for valuable consideration and the liquidator and
any creditor of the company ; but this does not invalidate the
contract or obligation for repayment of the money thereby
secured, which will accordingly, even if not registered, rank
as an unsecured debt.  Seetion 102, moreover, makes the
money secured become immediately payable when the mort-
zage or charge becomes void under that section. There was
no similar provision in the Acts of 1905 or 1906 referred to
above.

If the mortgage or charge is created outside of the
Province the time for registration is thirty days instead of
twenty-one. If the mortgage or charge is ereated in the Pro-
vince but comprises property outside of the Provinee, it is suf-
ficient if the deed or instrument is registered, notwithstanding
that further proceedings (e.g. registration outside of the
Provinee) may be necessary to comply with the law of the
country in which such property is situate (Section 102,
Sub-section 1 (g and h)).

A lien created in the ordinary course of business on
moveable goods—and also it seems a mortgage of capital
called np but still unpaid, unless given to secure deben-
tures—is mnot within the Aect, and does not require
registration.

'Bristol United Breweries v. Abbot, [1908] 1 Ch. 279.
*Columbian Fireproofing Co., Limited, (1910] 2 Ch. 120,
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The Registrar is bound to keep a Register of all Mort-
gages and Charges required to be registered, and on payment
of a fee, preseribed by the Lientenant-Governor in Couneil,
to enter the date of ereation, the amount secured, short par-
ticulars of the property mortgaged or charged, and the
names of the mortgagees or persons entitled to the charge
(Section 102, Sub-section 2), and any person may inspeot
such Register on payment of a fee not exceeding twenty-
five cents (Sub-section 8).

Where the mortgage or’ charge is to secure a series of
debentures the deed containing the charge, or if there is no
such deed one of the debentures of the series, or a true copy of
snch deed or debenture, must be delivered to and filed with
the Registrar within twenty-one days after the execution of
the deed containing the charge or if there is no such deed
after the execution of any debentures of the series together
with the following particulars:—

(a) The total amount secured by the whole series;
and

(b) The dates of the resolutions authorising the issue
of the series, and the date of the covering deed (if
any) by which the security is created or defined;
and

(¢) A general description of the property charged;
and

(d) The names of the trustees (if any) for the
debenture-holders.

The fees payable to the Registrar of Titles on filing any
instrument under Section 102 are set out in Table “B,”
Schedule 1, of the first schedule of the Companies Act.!

Any mortgage or charge created by a company on any
of its lands must be registered in the Land Registry Office
for the district in which such lands are situated. This

" 18ee page 690, infra,
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registration is required under the Land Registry Act and is
quite distinet from that required by Section 102 of the
Companies Aet, but where a mortgage or charge is one that
requires to be registered under the provisions of the Land
Registry  Act, or of the Bills of Sale Act,! the fee for
registering under Section 102 of the Companies Act is one
dollar only.

Where a trust deed has not been registered and the com-
pany sells property already mortgaged and conveys other
property purchased with the proceeds to the trustees for the
debenture holders, there is a new mortgage requiring reg-
istration.®  But if particulars of the debenture issue and
the trust deed have been registered under Sub-section 3,
and the deed contains a general floating charge, it is not
neessary to identify each item, and therefore, where
specifically mortgaged property is withdrawn and other
property substituted, with or without a further mortgage
under the powers of the trust deed, the charge on the
substituted property is protected by the original registra-
tion;* and if the trustees themselves, without the intervention
of the company, sell part of the mortgaged property and
reinvest the proceeds in other property which is conveyed
direet to them, it is not necesssary to register the trans-
action, although the property thereby comes under the trusts
for the debenture holders.*

Seetion 102, Sub-section 4, further requires that where
any underwriting commission has been paid, or any allow-
ance or discount made on the placing or issue of debentures,
the amount or rate of such commission, allowance, or dis-
count must be included in the Particulars filed; but the
omission to do this will not affect the validity of the

1See note 4, page 201, supra. *
*Cornbrook Brewery v. Law Debenture C c)rpumlmn {HMM] 1 Ch. 103,
sCunard Steamship Co. v. Hopwood, [1908] 2 Ch. 56
‘Bristol United Breweries v. Abbot, (1908] 1 Ch. 279
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debentures issned, and the deposit of debentures to secure a
debt of the company is not, for the purposes of this sub-
section, an issue of the debentures at a discount.

The Registrar must give a certificate of the registration
of any mortgage or charge, stating the amount thereby
seenred, and the company must cause a copy of the certificate
so given to be endorsed on every debenture or certificate of
debenture stock issued, the payment of which is secured by
the mortgage or charge so registered' (Section 102, Sub-
sections 5 and 6). But where the company has issued
debentures or certificates of debenture stock, and further
charges are created to the benefit of which the holders are
entitled, it will not be necessary for the company to endorse
on the debentures or debenture stock certificates already
issued a certificate of the registration of the charge (Sub-
section 6). The certificate of the Registrar is coneclusive
evidence that the requirements of the Act as to registration
have been complied with, even if there is an omission in
supplying the necessary particulars, e.g. the date of the
resolution authorising the issue of the series.?  The Court will

refuse to go behind this certificate, and will not inquire

whether there has been any irregularity.?

It is the duty of the company to effect the registration,
and to supply the necessary particulars; but any person in-
terested therein may, if he think fit, himself register the
mortgage or charge (Section 102, Sub-section 7). Every
person taking a mortgage or charge should protect himself
by registering his security if the company has failed to do
so.  Section 102, Sub-section 7, entitles him to recover from
the company any fees he has to pay.

'As to the form of certificate see re Harrogate Estates, Limited, [1903)
1 Ch. 498,

*Cunard Steamship Co. v. Hopwood, [1908] 2 Ch. 564.

*Re Yolland, Husson and Birkett, [1908] 1 Ca, 152.
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The company must also keep at its registered office a
copy of every instrument creating a mortgage or charge
requiring registration,' and allow inspection by members or
creditors of the company in like manner as the Register of
Mortgages, and subject to the same penalties in case of
defanlt; but in the case of a series of uniform debentures it
will suffice to keep a copy of one of such debentures (Sec-
tion 102, Sub-section 9).

Where debentures have been issued, but not registered,
the company may at any time before liquidation, by arrange-
ment with the holders, cancel the debentures and issue a
new series in their place, registering the new issue within
twenty-one days;* and a deliberate issuing of substituted
debentures every fourteen days to avoid registration does not
invalidate the final debenture if registered within twenty-one
days after its issue.®

The Register of Mortgages to be kept by the Registrar
may be rectified by supplying any omission or correct-
ing any misstatement, or the time for registration may
be extended by a Judge of the Supreme Court on the
application of the ecompany or any person interested;* but
this will only be allowed if the Judge is “satisfied that the
omission to register a mortgage or charge within the time
hereinbefore required, or that the omission or misstatement
of any particular with respect to any such mortgage or
charge, was accidental, or due to inadvertence® or to some
other sufficient cause, or is not of a nature to prejudice the
position of ereditors or shareholders of the company, or that

'Note that this does not include all mortgages made by the company
(see page 205, supra); but the Register of Mortgages kept by the company
will include all containing a specific charge.

2Re N. Defries & Co., (1903] 1 Ch. 500,

iRe Renshaw & Co., [1908] W. N. 210. .

Swinfen Eady, J., has held that it is not proper to apply for an extension
of time as a means of determining whether or not registration is necessary
(Cunard Steamship Co., [1908] W. N. 160).

*Morrison Thompson Hardware v. Westbank, [1911] 16 B. C. R. 314,
IW.W.R.21
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on other grounds it is just and equitable to grant relief”
(Section 105). Where a solicitor had advised that it was
not necessary to rvegister, that was held to be “sufficient
canse,”

“The Registrar of Companies may, on evidence being
given to his satisfaction that the debt for which any reg-
istered mortgdge or charge was given has been paid or
satisfied, order that a memorandum of satisfaction be
entered on the Register, and shall, if required, furnish the
company with a copy thereof” (Section 156).

The penalties for default are heavy. Under Section 107
the company, and any director, manager, or other officer

who knowingly and wilfully authorises or permits any de-

fault as to registration of a mortgage or charge, is (without
prejudice to any other liability) liable on summary con-
vietion to a fine not exceeding two hundred and fifty dollars.
There is also a penalty of five hundred dollars on any
person knowingly and wilfully authorising or permitting the
issue of any debenture or certificate of debenture stock re-
quiring registration without a copy of the Registrar’s
certificate of registration being endorsed thereon.

It is not yet fully decided whether registration is notice
to all the world of the existence of the debentures or charge.
It is well established that any person dealing with a com-
pany is deemed to have notice of the contents of its
Memorandum and Articles of Association (see page 37).

'S, Abrahams & Sons, [1902] 1 Ch. 695.
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“ CHAPTER _IX.

MINING COMPANIES WITHOUT PERSONAL
LIABILITY.

We now come to speak of a class of company distin-
guished from others in that no personal liability attaches to
its shares. The holders of shares in the companies dealt

with in the preceding pages ineur personal liability to pay

the full par value thereof. The provisions authorising the
incorporation of mining companies without personal liability
are contained in Part V. of the Aet. Those companies only
are entitled to the benefit of the provisions of Part V. whose
objects as set ont in the Memorandum of Association are
restricted to acquiring, managing, developing, working and
selling mines (including coal mines), mineral claims and
mining properties and petrolenm claims, and the winning,
getting, treating, refining and marketing of mineral, coal or
oil therefrom.

Secetion 131, Sub-section 2, sets out the powers which any
such company, whose objeets are restricted as above, shall
be deemed to have.

The advantage of incorporation under this part is
clearly set forth in Section 135, as follows :—

“No shareholder or subseriber for shares i; any com-
pany, the objects whereof are restricted as afore-
said, shall be personally liable for non-payment of
any calls made upon its shares, nor shall such
shareholder or subseriber be personally liable for
any debt contracted by the company, or for any
sum payable by the company.”
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If a share in one of these mining companies is subject to

call in the event of non-payment by the holder, no action
can be taken against him personally; but if he fail to pay
the amount of such call for a period of sixty days after
notice, the directors may declare the shares to be in default,
and they may afterwards be so0ld by sale at public auction.
The provisions regarding enforcement of payment by for-
feiture and sale are contained in Seetion 134

A large number of mining companies are incorporated
year by year under Part V. of the Act, and the practice is
now well established of selling shares at a discount, that is
to say, if the par value of the share is one dollar, the share
is sold by the company as fully paid and non-assessable for
the sum of twenty-five or thirty-five cents as the case may
be. There is, however, no authority in the Act for this
practice, as it is contrary to the fundamental rule of
company law, that shares must not be issued at a discount.
To abrogate this rule, there must be express anthority in the
Act, and this authority cannot be found. A misconstruction
of the terms of Seetion 132 appears to be responsible for this
practice. This section deals with the issue of shares as
either assessable or non-assessable. The inference has
apparently been drawn that the section gives to directors the
right of issuing shares as assessable or non-assessable as they
please. It is submitted, however, that this is quite
wrong, and that the directors may only issue a share in one
of these companies as non-assessable when it is paid for in
cash or by other good consideration. Reference has already
been made to shares being paid for other than by payment
in cash (pages 140, supra). 1f a share is not fully paid for
in this way it must be issued as assessable and subject to
further calls and forfeiture, in the event of default, under
Section 134. If it is the intention of the Legislature that
mining companies should be permitted to sell their shares
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at a discount, words plainly showing such intention must be
imported into the Aet. The corresponding Aet in Ontario
expressly authorises the issuing of shares at a discount.
The word “discount” is not used at all in Part V. of the
British Columbia Act except in Seetion 136, which is
a section giving relief to the holders of certain shares
against liability thereon. The section provides that where
shares have been issued by a company prior to the Sth day
of May, 1897, as fully paid up shares, either at a discount
or in payment for any mine, mineral claim, or mining
property purchased or acquired by such oempany, such
shares, except as to any debts contracted by the company
before the Sth day of May, 1897, shall be deemed and held
to be fully paid up, and the holder is not to be subjeect to
any personal liability thereon.

Sections 132 and 133 are both important seetions, and
must be earefully observed by officials of mining companies
incorporated under Part V. of the Act. The former section
provides that the words “Issued under Section 131, res-
pecting mining companies, of the ‘Companies Act’ ” must be
distinetly written or printed in red ink after the name of
the company on every certificate of shares, and in addition
the word “assessable” if the shares are sold subject to
further assessment and the word “non-assessable” if the
share are not sold subject to further assessment.

Section 133 provides that the words “Non-Personal
Liability™ shall be the last words of the company’s name on
its seal, charter, prospectuses, stock certificates, bonds, con-
tracts, agreements, notices, advertisements and other official
publications, and in all bills of exchange, promissory notes,
endorsements, cheques and orders for money or goods pur-
porting to be signed by or on behalf of the company, and in
all bills of parcels, invoices, receipts and letter-heads of the
company. These words must appear immediately after or
under the name of such company.
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Seetion 138 contains provisions by which a company
originally incorporated as a mining company, with non-
personal liability can -discard its non-personal liability
and obtain re-incorporation and registration as an
ordinary company under the Companies Act. This
procedure is seldom resorted to, inasmuch as in most cases
it is found more advantageous, although a little more
expensive, to form a new company, and sell the assets of the

old mining company to it.
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CHAPTER X.

SPECIAL LEGISLATION FOR
TRUST COMPANIES.

Ix the session of 1911 the first Legislation in this Province
dealing specially with Trust Companies was passed.
The purpose of this Aet is shortly stated in its title as
follows:
“An Act to Provide for the Regulation and Inspection

of Trust Companies and the Protection of Trust
Moneys and Trust Investments,”

A Trust Company is defined by Section 2 of the Aet as
follows:
““Trust Company’ means any budy eorporate earrying
on business in the Provinee, and having under its
charter and regulations any power of undertaking,
aceepting, and exeeuting trusts, or of acting as
trustee, exeentor, or administrator, or of receiving
deposits of money and other personal property for
investment, and loaning such money on real or
personal seeurity, or receiving deposits of money

and other personal property and issuing its
obligations therefor, and every mortgage company,

and every loan company, and every company
issuing shares, debentures; bonds, or other evi-
dences of investment or indebtedness, the repay-
ment whereof, with profits or with interest, is
intended to be procured by the investments of the
funds of the company at interest upon real or
personal seeuritics,”

Every Trust Company defined as above is subject to the
provisions of the Act.




Srecian Trust Companiis LecisnaTion 217
Seetion 4 of the Act requires Trust Companies to
render a quarterly report verified by statutory declaration
to the Minister of Finance and Agriculture. The section
requires the first report rendered by a Trust Company to
contain the following information :—
(a) All the assets and liabilities of the Trust Com-
pany ;

(6) The amounts loaned upon real securities, specify-

ing the first and second mortgages, and showing

BN R TR

the distriets in the Provinece in which the lands

are situated ;

2

The amounts loaned upon personal securities, in-
cluding chattels real, with a statement and
deseription of the securities held as collateral for
each such loan;

R Ty

The amount invested in real estate, giving the
cost of the same, the assessed value thereof, and
the average income thereof, and a deseription of
such of the lands as are situate in the Province;

The amount of cash on hand, and the amount of
money deposited in banks or trust companies, and
the amount deposited in each;

A special statement regarding any security held
by the company upon which at least three months’
interest has been in default for more than thirty
days prior to the date of such report.

Subsequent quarterly reports must contain such further
details, partienlars, deseription, and information as shall be
necessary and sufficient to keep the original report up to
date and to fully, fairly, and honestly disclose to the Min-
ister the exact financial position of the Trust Company as at
the date of the report. All such reports are treated as
confidential and are not made public (Section 6).
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The Act authorises the Minister of Finance and Agri-
culture to appoint an Inspeetor of Trust Companies, and
Trust Companies must give to the Inspector all means of
access and all opportunities and facilities necessary or ex-
pediont in order to enable such Inspector to fully and
completely and effectually investigate, audit, and report to
the Minister upon the business and affairs of the Trust
Company.

Seetion 11 of the Aet authorises the Attorney-General to
appoint a receiver of any Trust Company which the Min-
ister of Finance reports to be insolvent or to be unable to
pay its debts or meet its obligations due or aceruing due.

Any breach of the provisions of the Aet by a Trust Com-
pany or its officers is constituted an offence nnder the Aect,

for which severe penalties are provided.
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CHAPTER XI

SPECIAL LEGISLATION FOR FIRE INSURANCE
COMPANIES.

In 1910 a Government Commission was appointed to
examine infer alia into certain alleged wrongs that on the
one hand the tariff fire insurance companies were suffering
from by illegal and indiscriminate competition from foreign
and non-tariff insurance companies, and on the other hand
that the public were suffering from at the hands of the tariff
companies by excessive and unnecessarily high charges. The
outcome of the Commission’s examination was the B.C. Fire
Insurance Act.

Under this Act a new branch of the Provincial Civil
Service was created, known as the Department of Insurance,
the chief officer of which is called the Superintendent of
Insurance, the Department being attached to the portfolio
of the Minister of Finance. For the better regulation of all
fire insurance companies transacting business in the
Provinee, the Department is given power to examine closely
the status and financial position of all such companies, to
grant licences, and to investigate fire losses. The Act does
not apply to any company incorporated under the “Mutual
Fire Insurance Companies Act, 1902, or to any mutual
company incorporated under any private Act of British
Columbia, while as to Dominion companies only such
scetions apply as are within the jurisdiction of the local
legislature.

A company includes any corporation, or any society,
association, or partnership, or any underwriter or group of
underwriters that effects or offers to effect any contract of
indemnity against fire, or a fire insurance contract of any
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kind, and the words “offer to undertake any contract”
includes the setting up of a sign, distribution of cireulars,
cards, advertisements, printed forms or like documents in
the name of the company, or any written or oral solicitation
(Section 2).

Every company secking to do fire insurance business in
the Province must obtain a licence (Seetion 4), but
companies having licences from the Dominion are entitled
to a licence under the Aet (Seetion 7). DBefore uhhlilling a
licenco a company must first file with the Superintendent
the following documents (Secetion 10):

(a) Certified copy.of charter;

(h) Sl:llllluli\‘ declaration of existence of the company ;

(¢) A certiied copy of the last balance sheet and
auditor’s report thereon;

(d) Notice of the place where the head office is situate;

(¢) Notice of the place where the head office of the
company in the Provinee is sitnate;

(f) A statement of the amount of the capital of the
company and the number of shares into which it
is divided, and the number of shares subseribed and
the amount paid up thereon;

(9) A Power of Attorney to its chief agent providing
for a number of things set ont particularly in the
;\4'(;

(A) In the case of companies not licenced under the
“Insurance Aect” of Canada, a statement in such
form as may be required by the superintendent
of the conditions and affairs of the company on the
J1st day of December then next preceding, or up
to the usnal balancing day of the company, or as
the superintendent shall require,

The Tower of Attorncy must state at what place in
the Provinee the head office of the company or of
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the attorney is to bé established, and shall expressly
authorise him to receive process in all aetions, and shall
declare that the service of process on any adult person in
the employ of the company at the said office shall be legal
and binding on the company (Section 11). Whenever a
company licensed under this Act changes its attorney or

head office, the company shall file a power of attorney

containing a declaration as to this change (Section 12).
Every company licensed under this Aet must have
printed or stamped in plain letters across the face
of every policy, receipt or document covering fire loss in the

Provinee the words, “Licensed under the ‘British Columbia
Iire Insurance Act’” (Section 13).

Every company has to make a deposit either in
cash or approved securities of not less than $20.000.
accompanied by an affidavit of two prineipal officers
of the company that the securities are absolutely the
property of the company, and free from liens and ineum-
brances of any nature whatsoever, The Department may,
however, aceept a satisfactory bond of a guarantee company,
approved by the Lieutenant-Governor in Couneil, in lieu of
the deposit of securities (Seetion 14). The securities so
deposited may be used by the Department for the purpose
of re-insuring all or any part of the risks of the ecompany
outstanding in the Province (Seetion 20). The company is
entitled to receive the interest on such securities so long as
there are no judgments against them and the deposit is
unimpaired (Seetion 23).

Where a company fails to make the deposits under
this Aet, or where written notice has been served on
the superintendent of an undisputed elaim arising from an
insurance loss being unpaid in the Province for sixty days
or of a disputed elaim remaining unpaid after judgment, so
that the amount of the securities is liable to be reduced by
that the amonunt of Seenrities is liable to be reduced by

T e e e o T
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sale under exceution, the licence of the company shall be,
ipso facto, null and void and shall be deemed to be cancelled ;
but the licence may be renewed and the company may again
transact business if within six months after such event the
claims are satisfied, and the company shows to the superin-
tendent that its deposit is not likely to be impaired from
actions aforesaid (Section 24).

If from its annual statement or from an examina-
tion of the affairs of the company it appears that the
re-insurance value of the company’s risks outstanding in the
Provinee, together with any other liabilities in the Province,
exceeds the company’s assets in British Columbia, ineluding
the deposit in the hands of the Minister, the company shall
be called upon by the Minister to make good the deficiency,
and on failure, its licence shall be cancelled (Seetion 22).

When a company has ceased to transact business in the
Provinee, it shall re-insure all its ontstanding contracts with
some company licensed to do business in the Provinee, or
obtain a discharge of such contracts; and its securities shall
not be delivered up until it proves this to the satisfaction of
the superintendent (Section 31).

Even if a company has ceased to transact busi-
ness in the Province it shall pay losses arising from policies
not re-insured or surrendered in the same way as if the
licence had not been withdrawn (Section 32).

Upon making an application for delivery of its
securities, the company shall file with the superintendent
a list of all contracts which have not been re-insured,
and  shall  publish in the (azetle and in such
newspaper as the Superintendent may direet a notice
that it has applied to the Minister for the release
of its securities on a certain day; not less than three
months after date of the notice, and calling upon all claim-
ants to file their opposition to the company's release with
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the superintendent before the day named, and after such
date, if the Minister is satisfied that the company has
ample assets to meet its liabilities, all the securities may be
released to the company by an order of the Lieutenant-
Governor in Couneil, or a sufficient amount of them may be
retained to cover the claims filed, and the remainder may be
released ; and thereafter from time to time as the opposing
claims lapse or are satisfied, further releases may be made
(Section 33).

If the Superintendent, after a careful examination
into the affairs of the company or from the annual or other
statements furnished by the company .to the Minister, or
for any other cause, deems it necessary and expedient to
make a further examination, the Minister may, in his dis-
cretion, instruet the superintendent to visit the head office
or chief agency of such company and to thoroughly inspect
and examine all its affairs, and to make all such further
enquiries as are necessary to ascertain the condition of
the company and its ability to meet its engagements, and
as to whether it has complied with all the provisions of the
Act (Section 34 (5)).

The officers of the company are bound to cause
their hooks to be open for inspection by the superintend-
enl, and to facilitate the examination so far as it is in their
power. For the purpose of the enquiry the Superintendent
may examine under oath the officers or agents of the
company (Section 34 (6, 7)).

If it appears to the Superintendent that the assets
of any company are insufficient to justify its continuance
in business, or that it is unsafe for the public to effect
insurance with it, he shall make a special report to the
Minister, and the Lieutenant-Governor in Council may,
if he also agrees in such opinion, suspend or cancel
the licence of such company and prohibit the company
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from doing any further Dbusiness, and from that time
| it shall be unlawful for the company to do any
further business in the Provinee until the suspension is
removed.  In case of such suspension notice shall be pub-
lished in the Gazelle, and thereafter any person transacting
i any business on behalf of the company, except for winding
up its affairs, shall be liable to a penalty (Section 86).

| The suspension  or cancellation  or  non-renewal  of
the licence of any company under the Dominion Aet, 1910,
shall ipso facto operate as a suspension of the provineial
licence without notice from the Minister, provided that if
the companies licensed shall be revived under the Dominion

Act, the Minister shall, on proof of such revival and pay-

ment of the proper fees, grant the company a new provineial
licence.  During such  suspension the company is an
unauthorised eompany and cannot do any business, but the
Minister may give a conditional or modified licence if
necessary for the protection of the policy holders (See-
tion 36).

With reference to unlicensed companies, any person
may insure any property which is situate in the Provinee
i or any property in transit to or from the Provinee with any
British or foreign unlicensed insurance company or under-

writers and may also insure with persons who reciprocally
insure for protection and not for profit.  Provided that
such insurance is effected ontside of the Provinee
and without any solicitation whatsoever directly or
indircetly on the part of the company by which the insurance
is made:

No such company can advertise ifs business in the
Province in any newspaper or publication or by ecireular,
nor maintain an office or ageney in the Provinee for the
receipt of applications or the transaction of any business.
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Every person insuring in an unlicensed company shall
make a return to the superintendent giving the location and
deseription of the property insured, the amount of the in-
surance, and whether insured in Lloyd's or other similar
associations, or in mutual, reciprocal or other class of
insurers.

Such insurer or its representative shall obtain a licence
from the superintendent to have such risks inspected or
adjusted, subjeet to such rules and regulations as may be
imposed by the Lientenant-Governor in Council.

An amnunal tax of two per cent. of the amount of
premiums is exigible, and in the ease of insurance preminms
being paid to nnlicensed companies, the tax is paid by the
person obtaining the insurance.

In the case of premiums paid to companies licensed
under the Aet, the tax is payable by the company receiving
the premium (Section 42).

An annual statement has to be made by the president,
vice-president, managing director, secretary, or manager
of the company and the treasurer, when the secretary
is not also the treasurer, exhibiting the assets, liabilities,
receipts, and  expenditure in such  form and  with
such items and details as shall be required by the superin-
tendent and such statement shall be deposited in the office of

the superintendent, and shall be accompanied by a statutory
declaration according to the form in the Aet (Section 43).
The following are the fees payable to the superintendent :

(1) For recording in the office of the superintendent
the doenments required by the Aet, prior to the issnance of
a licence, the sum of one dollar for each document,

(2) For a licence to do business, $250, provided that
any company which prior to 1st March, 1911, held a licence
under  the  “Companies  Aet™  shall be  entitled to a
licence under this  Aet,  without the payment of any
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further fee.  (The superintendent may also issue a

temporary licence with the approval »of the Minister, to
any company, which shall empower such company to con-
tinne its business without being subject to the peualties
of the Aety, for such period of time as the superintendent
shall deem necessary in order to enable the company to
obtain a licence under this Act.)

(3)  For an annual licence for foreign inspection, $10,

(4)  For a licence for each foreign adjustment, $10.

(5)  For modified licence for protecting poliey holders

of a company whose licence is suspended or cancelled, such
sum as the Minister may direet.

(6)  For filing any other document, $1 (Seetion 50).
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CHAPTER XII.
EXTRA-PROVINCIAL COMPANIES,

Ax extra-provincial company is defined by the Act as
being any duly incorporated company other than a company
incorporated under the laws of the Province or the former
Colonies of Dritish Columbia and Vancouver Island (See-
tion 2). The Act requires every such extra-provincial
company, having gain for its purpose or objeet within the
scope of the Act, to be either licensed or registered.

The provisions relating to extra-provincial companies are
set ont in Sections 139 to 173, which form Part VI. of the
Companies Aet, R.S.B.C., 1911, Chapter 39.

History ov Provincian Lecistarure Recarping

ExrTra-Provincian Companies.

Prior to the 8th of May, 1897, an extra-provincial
company could be registered as “a foreign company” under
the Companies Act then in force. On that date the Com-
panies Act, 1807, came into force containing provisions
somewhat similar to those in the present Act. That Aect
required extra-provincial companies incorporated in the
United Kingdom or in Canada to be licensed and every
other extra-provincial company to be registered; and the
term “foreign company” was no longer used. In the
following year an Amending Act was passed requiring com-
panies which were registered as foreign companies to be
licensed or registered under the 1897 A |, and this is
reproduced in Section 139 of the present Act. Section 123
of the Act of 1897 prohibited unlicensed or unregistered
companies from carrying on business in the Province and
imposed a penalty for so doing of fifty dollars a day, but
did not expressly render such a company incapable of main-
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taining an action in Provincial Courts,  In the case of
North-Western Constrnetion Company ¢, Young (13 B.C.R.
207) it was held by the full Court, however, that a contract
which was prohibited hy Seetion 123 was not enforeeable in
Provineial Counrts, overrnling a previons decision to the
contrary in De  Laval Separator Company ¢, Walworth
(13 B.CR. T4). The incapacity of an unlicensed or
nnregistered company to maintain an action arising out of
business done in the Provinee was again decided judicially
inWaterous Engine Works Company . Okanagan Lumber
Company (14 B.C.R. 238).  The plaintiff in that case was
a company incorporated under the Dominion Companies
Aet, but had not taken out a license to do business in
British Columbia.  Morrison, J., held that Seetion 123 was
not in conflict with the Dominion Companies Aet, and that
the latter gives to a company the capacity or status to carry
on business in the various provinees of the Dominion
consistently with the laws thereof, and in British Columbia
a prerequisite to do business is the securing of a licence,

When the Companies Aets were revised in 1910 and
replaced by the Companies Aet, 1910 (now known as
Companies Act, R.S.B.C., 1911, Chap. 39), some changes
were made in the law regarding extra-provineial eompanies.
Seetion 123 of the Aet of 1897 was substantially reproduced
in Section 139 and Seetion 167 of the present Act, but
a section was added (Seetion 168 of the present Aet)
expressly rendering an unlicensed or unregistered extra-
provineial company iucapable of maintaining an action in
Provineial Courts where the canse of action arises ont of
business done in the Provinee; thus making part of the Aet
the judicial decisions quoted above,

By Scetion 139 every extra-provineial company, having
gain for its purpose and object within the scope of the Aet,

is required to be licensed or registered.
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A company not having gain for its purpose and object is
not within the section, and can therefore transact its
husiness in British Columbia withont complying with the
formalities of Part VI. Religious or philanthropic in-
corporated bodies, for instance, do not require to be licensed
or registered here,

So long as any extra-provineial company remains
unlicensed or mmregistered, it is not capable of maintaining
any action, suit or other proceeding in any Court in the
Provinee in respect of any contract made in whole or in part
within the Provinee in the conrse of or in connection with
its business contrary fo the requirements of Part VI. of the
Aet (Seetion 168),

l'lmll the gl'unlillg’ or restoration of the ]i(‘l'll(‘(', or the
issunance or restoration of the certificate of registration, or
the removal or suspension of either the licence or the
certificate, any action, suit, or other proceeding may be
maintained as if such licence or certificate had been granted
or restored, or such suspension removed, before the institu-
tion of any such action, suit, or other proceeding
(Section 168).1

The validity of this seetion has been upheld by the
Provineial Conrts in the case of John Deere Plow Company
v. Agnew. The plaintiff company sued the defendant on
two notes, aggregating $5,000, given by the defendant for
agricultural machinery and implements which the plaintiff

company were selling in the Provinee of British Columbia,

The plaintiff company was not licensed to do business in the
Provinee, and Murphy, J., held it conld not maintain its

action and colleet the notes.

"This Section is not retroactive and a Company which entered into and
executed a contract without having obtained the licence required by the
Companies Act, 1897, cannot maintain an action on such contract by vir-
tue of a licence obtained under the Act of 1897 before bringing action. Per
Court of Appeal in Kominick v. B.C. Pressed Brick Co, ITL.W.W.R. 308,
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This section does not preclude an extra-provineial com-
pany which is neither licensed nor registered from using
Provineial Conrts as an ordinary suitor, provided the cause
of action does not arise out of any contract made in whole
or in part in British Columbia. For example, it could sue
on a judgment obtained in foreign court.!

An unlicensed and unregistered extra-provineial company
is incapable of acquiring or holding lands, or any interest
therein, in the Provinee, or registering any title thereto
under the “Land Registry Aect,” but upon the granting of a
licence or certificate of registration, the disability is
removed (Section 169).

Severe penalties are imposed for any infringement of the
provisions of this part of the Act. Any extra-provineiol eom-
pany which carries on any part of its business in the Province
without being licenced or registered, is liable to a penalty of
fifty dollars per day (Section 167). The penalty in the
case of an extra-provincial insurance company is two
hundred and fifty dollars per day (Section 165). If any
company, firm, broker, or other person acts as the agent or
representative of an extra-provincial company which is not
licensed or registered, a liability of twenty dollars per day
is incurred (Section 170). If a promoter, organizer, office
bearer, manager, director, officer, collector, agent, broker,
employee, or any other person undertakes or effects any
contract of insurance for any extra-provineial insurance
company, which has not taken out a licence or become
registered, it is liable to a fine of fifty dollars per day and
in default of payment, a term of imprisonment (Sec-
tion 166). {

Section 172 provides that the foregoing penalties ecan
only be recovered by action at the suit of or brought with

'Lilly v. Johnston Fisher Coy. 14, BC.R., 174,
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the written eonsent of the Attorney-General, and must be
taken within six months after the liability for such penalty
has been incurred.

(ertain extra-provineial companies only are entitled to a
licence—others are only allowed to register under the Act.
The distinetion will be referred to later.

Licensing or Extra-ProviNciar, CoMpanies

Any extra-provincial company duly ineorporated under
the laws of =—

(a) The United Kingdom;

(b) The Dominion of Canada;

(¢) The former Province of Canada;

(d) Any of the Provinces of Canada;

(e) Any insurance company to which this Aect applies;
if duly authorised by its charter and regulations to carry out
or effect any of the purposes or objects to which the
legislative authority of the Legislature of British Columbia
extends, may obtain a licence from the Registrar of Com-
panies, authorising it to carry on business. The name of
the company must be free from any of the objections re-
ferred to on page 14, supra.

Before a licence ean be issued the company has to file
with the Registrar of Joint Stock Companies:—

1. A true copy of the charter and regulations of the
company verified in manner satisfactory to the
Registrar and showing that the company by its
charter has authority to carry on business in the
Provinee of British Columbia.

2. An affidavit that the company is still in existence
and legally authorised to transact business under
its charter.
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In the case of an insurance company a copy of its
last Balance Sheet and the Auditor's Report
thereon.

A duly exeented Power of Attorney under its

common seal empowering some  person therein
named and residing in the city or place where the
Head Oftice of the company in the Provinee is
situate to aet as its attorney and to sue and he
sued, plead or be impleaded, in any Court, and
generally on behalf of the company and within the
Provinee to aceept service of process and to
receive all lawful notices, to issue and transfer
shares  or stock and  to do all aets  and
exeente all deeds relating to matters within the
scope of the Power of Attorney and of the com-
pany to give to its Attorney. The Registrar may,
however, dispense with the inclusion of the words
“to issue and transfer shares ~r stoek”™ in the
Power of Attorney upon its being proved to his satis-
faction that the company is not a publie company,
the shares whereof are upon the market, or that,
althongh the company is a publie company and the
shares and stocks thereof are upon the market, vet,
cither owing to the small quantity of the shares or
stocks of the company held in the Provinee, and to
the fact that the company does not propose to place
any of the shares or stock npon the market in the
Provinee, or to the fact that the consent of the
holders of shares or stock within the Provinee has
been obtained, the preponderance of convenience is
in favour of exempting the company from empower-
ing their Attorney as above mentioned. In such
case, the license must specifieally state that™ the

Attorney is not authorised to issue or transfer
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shares (Section 13 of Amendment Aet, 1913)  In
the case of an extra-provincial company not satisfy-
ing the Registrar as aforesaid, such company shall
provide and keep, in the form and manner provided
by Section 33 of the Act, a register of all shares
issued at such head office or chief place of
business, and of all transfers made within the
Provinee (Section 143). The company may
from time to time by a new Power of Attorney
duly executed and filed appoint another Attorney
to supersede its former one. If the Power of
Attorney becomes invalid or ineffectual, the Court
or Judge may order substitutional service of
process by publication in a newspaper (See-
tion 156).

5. Notice of the place where the Head Oftice outside
the Provinee is situate and of the place within
the Province where the Head Office is proposed to
be situate.

6. The amount of the capital of the company and the
number of shares into which it is divided.

A marked cheque for the fees must be sent to the

Registrar with the foregoing documents. The scale of fees
is set out in Table B of the First Schedule of the Companies
Act.  These fees are the same as those payable for incor-
porating a new company, but in the case of an extra-
provineial company having a nominal ecapital exceeding
$450,000, which proves to the satisfaction of the Registrar
that it is actually carrying on an established business beyond
the Provinee, in which at least fifty per cent. of its
subseribed capital is invested, a fee of two hundred and
fifty dollars only is payable. Proof of the investment of
at least fifty per cent. of the subseribed capital outside of
the provinee is usually made by the Secretary, or other
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officer of the company, by affidavit or statutory deelaration.
The bare statement will not be aceepted by the Registrar.
Details showing the nature and value of the investments
ontside of the Provinee must be given. The fee payable by
an extra-provineial insurance company is two hundred and
fifty dollars (Seetion 164, Sub-section 2). In addition to
the licensing fees, the (fazelle charges for advertising the
licence must be paid by the ecompany (Seetion 154). Upon
the statutory requirements being complied with, the
Registrar issues' a licence in the form preseribed by See-
tion 154, and this licence is conclusive evidence of
complianee with all the requirements of the Aet.

Recistrarion or Exrtra-Provincian CoMpaNies,

Any extra-provineial company not entitled to a licence,
as above mentioned, and if duly anthorised by its charter
and regulations to earry out and effect any of the purposes
or objects to which the legislative authority of the Legisla-
ture extends, may register under the Aet. To illustrate
what companies may take out a licence or certificate of
registration respectively, eompanies incorporated in On-
tario, or in England or Seotland, or an insurance company
(not doing fire business only) formed anywhere are entitled
to the former, while a company incorporated in New
Zealand, or California, or France is only entitled to the
latter. A Chinese or Japanese company may not be
registered  under the Act (Seetion 148). A company
sceking registration must do so by DPetition under its
corporate seal and must file with such petition the same
doenments as are required in the case of a company seeking
a licence (see page 231). If the .\llnl'lli'l\' i not anthorised
to issue and transfer shares and stock, the certificate of
registration must specifically state this faet (Section 13 of
the Amendment Aet, 1913).

! See page 238 regarding Extra-provineial Trust Companies,
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The same fees are payable by an extra-provineial com-
pany as are payable in the case of a company secking a
licence (see page 233, supra). Upon compliance with the
requirements of the Aet, the Registrar issues' a certificate of
registration in the form preseribed by Sectiou 160,

Every extra-provineial company (except an insurance
company) which increases its capital after it has taken out
a licence or certificate of registration, must register such
increase and pay additional fees thereon (Table B (3),
First Schedule to Act).

Any extra-provincial company licensed or registered
under the present, or some former Act, may sue or be sued in
its corporate name, and if authorised so to do by its charter
and regulations, may acquire and hold lands as fully and
freely as private individuals, and may sell, lease, mortgage
or otherwise alienate the same.

As regards the duties which licenced or registered extra-
provineial companies must observe, it is somewhat diffieult to
enumerate these precisely.  Section 150 requires every
extra-provineial company, whether licensed or registered,
tocomply with the requirements contained in Sec-
tions 102 to 110 regarding the registration in the office
of the Registrar of Companies of mortgages or charges
created by the company (see page 204, supra) Sec-
tion ]50).

With the exception of this duty, which is imposed on
both registered and licenced companies alike, the Act draws

a distinetion between registered and licensed companies.

A registered extra-provineial company must observe,
carry out and perform, save as is otherwise provided in the
Act, every act, matter, obligation and duty imposed upon
companies incorporated under the Act, or wupon the
directors, officers and members thereof (Section 142).

! See page 238 regarding Extra Provineial Trust Companies,
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The Act specially excuses such companies from observing
the provisions of Seetion 72 (Annual General Meeting),
Seetion 73 (First Statutory Meeting), Seetion 96 (Com-
mencement  of  Busines:), and  seetion 97  (Return  of
Accounts), unless as regards this last seetion the company is
not relieveda from the provisions of Section 143,

With these exceptions a vegistered extra-provineial com-
pany must observe all the duties imposed on local companies,
Such a company must, therefore, pay special attention to the
following requirements in the Copanies Aet :—

Seetion 34 (h)—Making annual returns to Registrar of
sharcholders, ete,

Seetion 51—Notice of inerease of eapital,

Seetion T0—Keep a registered office in the Provinee,

Seetion T1—Publish name and place where business
carried on, ete.

Seetion 83—Keep a register of Directors and make re-
turn= thereof to the Registrar.

Until the Companies Aet Amendment et of 1913

was  passed, a eneed  extra-provineial company  would
appear to have been exempted from any special duties,
Seetion 11 of at Aet, however, provided that such a com-
pany st with the Registrar any amendment to its

charter or regulations, and also comply with the following
provisions of the Companies Aet:—
Section H1-=Notice of increase of capital,
Seetion T0—Keep a registered office in the Provinee,
Seetion T1—Publish name and place where business

carried on, ete,

Seetion T8—Register copies of special and extraordin-
ary resolutions,

Seetion 83—Keep a register of Directors and make re-
turns thereof to Registrar,

Section 89—File prospeetus.




ISTRATION 0F Exrra-ProviNcian Compeanies 237

Section 90— Prospeetus to eontain eertain information,

Section 163 provides that any act, matter or thing
affecting the corporate rights and property of a registered
extra-provineial company, although valid by the laws of the
country or state under which said company is incorporated,
or permissible under its original corporate powers, shall
only have force and effect and be enforceable in this
Provinee if such act, matter, disposition or thing be valid
and permissible by the laws of the Province.

If an extra-provincial company commences any suit or
proceeding in a Court in this Province, it mnst furnish
seenrity for costs if demanded (Seetion 147).

In the event of an extra-provincial company having its
objects restricted in the manner preseribed in Seetion 13
regarding mining companies, then the licence or certificate

of registration to such extra-provincial eompany may contain

the provision that the company is specially limited, as pro-

vided in Seetion 131, in which event, all the sections in
Part V. of the Act will apply to such extra-provineial
company.!

An extra-provineial company incorporated under the
laws of the United Kingdom, or of the Dominion, or of the
late: Province of Canada, or of any of the Provinces of
Canada, and registered prior to the 8th day of May, 1897,

a foreign company in this Provinee, is entitled under
Seetion 144 on surrendering its certificate of registration to
obtain a licence under the present Companies Aet (Sec-
tion 144).

A license or certificate of registration grantedl to
any company  may be  suspended  or  revoked, and
made null and void, by the Licutenant-Governor in
Couneil, if it refuses or fails to keep a duly ap-

'Officials of such Companies should pay special attention to Sections
132 and 133
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pointed attorney in the Province, or to comply with any
of the provisions of Part VI. of the Act, or for other good
canse, and notwithstanding such suspension or revocation,
the rights of ereditors of the company shall remain as at the
time of such .~ll~|>('|l-inl| or revoeation (Seetion 149).

By Sections 16 and 18 of the Companies Aet Amendment
Act, 1913, the Registrar may refuse to license or to issue
Certificate of Registration to any extra-provineial Company
which is aunthorised by its Charter to exercise all or any of
the powers of a trust company as defined by the “Trust Com-
panies Regulation Aet.”  In ease of any such refusal the
applicant may apply to the Lientenant-Governor in Couneil
who may approve and direet the issue of a licence or Certi-
ficate of Registration as the case may be.

If an extra-provincial company is unlicensed or un-
registered, but has nevertheless done, entered into or made
any act, matter, contract or disposition giving to any person
or company a right of action in any Court in this Province,
it may mnevertheless be sued in the Provincial Courts.
Part VII. of the Act (Sections 174 to 178) contains pro-
visions whereby service of process in any such suit can be
effected.
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PART II.

MANAGEMENT AND CONDVCT OF
THE BUSINESS OF THE COMPANY

CHAPTER XIII.
MANAGEMENT OF THHE COMPANY.
Direcrors.

Tue control of companies in this country is almost univer-
sally placed in the hands of “Directors,” which indicates that
their duties are rather to dircet than to manage the business
of the company, the latter function being performed by the
managers or managing directors,

The Aet does not define the status of directors, nor is it
easy to lay down their precise position. In some sense they
may be called managing partners, or agents or trustees for
the company, and yet they are not, in the full sense, any
one of those three things.! “It is a fallacy to say that the
relation is that of simple principal and agent. The person
who is managing is managing for himself as well as others.

I do not think it true to say that the directors
arve agents, I think it is more nearly true to say that they
are in the position of managing partners, appointed to fill
that post by a mutual arrangement between all the share-
"% When they hold shares (as in most cases they are
obliged to do) they are, in a sense, partners; but they have

holders.

See Faure Electric Accumulator Co., [1889] 40 Ch. D. 141.
2Per Cozens-Hardy, L. J., Automatic Self-Cleansing Co. v. Cunnine-
ham, [1906] 2 Ch. 34.
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not all the powers and liabilities which the managing
partners of a firm have, for their powers are strictly limited
by any restrictions contained in the Articles of Association,
of which all persons dealing with the company are deemed
to have notice, and their liabilities, except in the case of
misconduet, are restricted to the amount unpaid upon their
shares,  Morcover, one director has not power to bind the
other directors or the company, unless specially authorised to
do so.

Again, they have some of the attributes of trustees, at
least as regards any assets which come into their hands,' and,
unless expressly empowered by the Articles, they cannot
enter into contracts with the company, or make any profit
out of the company beyvond the remuneration to which they
are entitled in pursnance of the regulations and the divi-
dends which they receive npon their shares:* and if they
misapply the company’s property, even by paying it in
dividends to the shareholders, they are liable to make the
amount good to the company.  But directors are not trustees,

“To my mind,” says James, L. J., “the distinction between
a director and a trustee is an essential distinetion founded
on the very nature of things. .\ trustee is a man who is the
owner of the property and deals with it as a prineipal, as
owner, and as master, subject only to an equitable obligation
te account to some person to whom he stands in the relation
of trustee, and who arve his cestuis que trust. . . The
office of director is that of a paid servant of the company.
The director never enters into a contract for himself, but he
enters into contracts for his principal, that is for the company
of whom he is a director and for whom he is acting. 1le
cannot sue on such eontracts nor be sued on them unless he

1Aberdeen Railway Co. v. Blaikie, [1870] MacQ. 461; Imperial Mer-
cantile Credit Association v. Coleman, [1873] L. R. 6 H. L. 189.

*Forest of Dean Coal Co., [1879] 10 Ch. D. 450; Lands Allotment Co.,
1894] 1 Ch. 631 638.
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exceeds his authority.”  The property of the company is
not vested in him, and the company can alone deal with it
or take proceedings for its protection,

Directors are agents of the company, and when they
contraet they do so on behalf of the company, without taking
any liability upon themselves beyond what may result from
their being shareholders, unless they act outside their powers.
As in the ease of agents, they have only power to act within
the scope of their authority, which is preseribed by the
Memorandum and Articles; and if they exceed their powers,
their prineipal (the company) can ratify their conduet to
any extent within its own powers.  But their powers are
fuller than those usnally accorded to agents, and, from the
nature of the case, they arve subject to but little control by
their principal, for the shareholders have not much oppor-
tunity of knowing what the directors are doing, and any
action they may wish to take must be slow and greatly

encumbered by dealing with large numbers of persons.

Moreover, to remove a divector, or to control the mang
ment in the hands of the existing board by giving it orders
how to act, a speeial resolution is generally required,® unless
the Articles contain a clanse giving the company power thus
to control the acts of the directors otherwise than by specia
resolution,

The company is bound by econtracts made by directors
acting within the scope of their authority, even if they are
influenced by some improper motive or intention to derive a
profit for themselves,® but the company is not responsible
for wrongs done to third parties by their agents if the act,

1Smith v. Anderson, [1880] 15 Ch. D. at page 275.

2Automatic Self-Cleansing Co. ». Cunningham, [1906] 2 Ch. 34; Sal-
mon ». Quin & Axtens, [1909] App. Ca. 442,

sHambro ». Burnand, [1904] 2 K. B. 10; Bryant ». Quebec Bank,
[1893] App. Ca. 170.
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althongh within the general scope of their authority, is done
for the private ends of the agent (see page 277).

To sum up, the directors, subject to the limitations of
their anthority contained in the company’s regulations, are
the managing agents of the company, with rights of their
own similar to those of managing partners, having a duty to
the company to carry on its ordinary business, and as such
they may do whatever is within the scope of such business
(excepting those things which the Act or the Articles declare
must be done by the company in general meeting).!

This general power may be restricted by the Mem-
orandum or Articles of Association. If the directors purport
to do that which is outside their own powers, but within the
powers of the company, the sharcholders ean ratify and
make valid such action; but if the action is outside the
powers of the company, no acquiescence or ratification by the
sharcholders will make the aet valid* The ratification
by the company may be by ordinary resolution
or by acquiescence,®  but if it is  desired to give
the directors power in future to do aets which under
the Articles are outside their powers, a special resolution
is  necessary, for this is equivalent to an alteration
of the Articles*  Persons dealing with a company are
deemed to have notice of such limitations of the powers of
the directors or of the company as are contained in the
registered Memorandum and Articles, and accordingly they
canmot rely upon their ignorance of these limitations as a
eround for enforeing their contraets.®

Tt is within the powers of directors to compromise an action in the
interests of the company, although the action may be ill-founded (Yates
lists’ Touring Clab, [1908] 24 Times L. R. 581). See also Hovey ».
Whiting, 14 8. C. R. 515; Merchants By mk . ll:mvnvk, 6 0. R. 285;
Donley . Holmwood, 30 C. P. 240, 4 A. R. 55/

*Hamilton Rly. Co. ». Gore Bank, 20 Gr. ]!ND.

*Conant v. Mail, 17 Gr. 574; Bridgewater Cheese Co. ». Murphy, 23
A R. 66,

‘Grant » United Kingdom Switchback Railway, [1889] 40 Ch. D. at
pages 138 and 139; Irvine ». Union Bank of Australia, [1877] 2 App. Ca.
J66

58ee Ashbury Railway Carriage Co. v. Riche, IIKT'»] L. R. 7 H. L. 653;
Wenlcck v. River Dee Co., [1885] 10 App. Ca. 354; Tivine v. Union Bank
of Australia, [1877] 2 App Ca. 366; Attorney-Ge neral v. Great Enastern
Railway Co., [1880] 5 App. Ca. 473. Thomas v. Walker, 16 0. W. R. 751
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Directors are not necessarily individual persons, and if
the Articles allow, another eompany may be appointed sole
director.!

Directors are “fiduciary donees of their powers,” and as
sneh “are bound to exercise them so as not to give themselves
an advantage over other sharcholders.”  They must not
3 and, unless the
Articles specifically authorise it, cannot make contracts with
the company without the sanction of the company in general
meeting.* A director is precluded from dealing on behalf of
the company with himself, and from entering into engage-
ments in which he has a personal interest conflicting, or
which possibly may confliet, with the interests of those
whom he is bound by fiduciary duty to proteet, and this rule
is as applicable to the case of one of several directors as to a
Modern Articles usually do
anthorise directors to make such contracts on disclosing
their interest to their fellow directors, and such a clause
is valid; but the disclosure must be full and fair,® and must
be to directors who are independent, and not to other

make a seeret profit out of their office,

managing or sole director.”

directors who are equally interested in the contract™ in
question. Directors are usually forbidden to vote as direct-
ors on contracts in which they are interested; and when so
forbidden they must not be reckoned in estimating whether

Bulawayo Market and Offices Co., [1907] 2 Ch. 458,

*Per Rigby, L. J. in Alexander ». Automatic Telephone Co., [1900]
2 Ch. at page 72.

See pages 267 and 270, infra.

Stickney ». Bucknell, 6 O. W. R. 751. Ellis ». Norwich Broom Co.
80. W.R 25. Kuntz v. Silver Spring Co., 15 0. W. R. 826,

sNorth-West Transportation Co. v. Beatty, [1881] 12 App. Ca. 580
This is a principle of law, and does not depend on any prohibition bein,
found in the Articles. See also Iron Clay Manuf. Co., 19 O. R. at 123,
Bank of Toronto v. Cobourg Ry., 10 O R. 376.

sCosta Rica Railway Co. ». Forwood, [1900] 1 Ch. 756, [1901] 1 Ch.
746; Imperial Mereantile Credit Association v. Coleman, [1871] L. R.
6 Ch. 558, [1873] 6 H. L. 189; James v. Eve, [1873] L. R. 6 H. L. 328;
Gireat Luxembourg Railway Co. v. Magnay, [1858] 25 Beav. 586. Strat-
ford Fuel Co. v. Mooney, [1910] 21 O. L. R. 426.

"Lagunas Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392; Gluck-
stein v. Barnes, [1900] Agp. Ca. 240; Erlanger v. New Sombrero Phos-
phate Co. [1879] 3 App. Ca. 1218.
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a uorum of directors is present.!
cver

Such a prohibition, how-
, will not prevent them from voting as shareholders at
general meetings of the company® upon contracts in which
they are interested.  Upon the appointment of a liquidator
for a company being wound up the fiduciary relation of
directors to the company or its shareholders is at an end and
a sale to them by the liquidator is valid (Chatham National
Bank v, McKeen, 24 S.C.R. 348).

A Dbargain by a director with the manager that if the
latter shall receive a bonus from the company the director is
to participate in it is illegal and cannot be enforced.?

The directors are not entitled to travelling expenses
unless the payment is expressly authorised by the Articles
or by the company in general meeting,* even thongh they be
entitled to be indenmified against all expenses,®

Appointment of Directors.

The Articles usnally provide how the directors are to be
appointed (see Table A, Clanse 68), and in practice the first
directors are usnally either named in the Articles of As-
sociation or directed to he :Immilllt'«l |».\' the subseribers to
the Memorandum of Association; while the provisions for
the appointment of future directors usnally declare that
casnal vacaneies® may be filled up lul\' the hoard of (“l'('('lnl\"
and that a certain proportion of the directors (usually one-
third) shall retire at each ordinary general meeting and
their places be filled either by their re-election or by the
appointment of other directors by the company at such
general meeting, and, in addition, the company seems to have

Yuill ». Greymouth-Point Elizabeth Railway, [1904] 1 Ch. 32. Wade
v. Kenrick 37 8. C. R. 58%.  Nutter Brewing Co., 1 O. W. R. 400.

*North-West. Transportation Co. v. Beatty, [1881] 12 App. Ca. 589;
Burland ». Earle, [1902] A. C. at page 94.

‘Laughland ». Millar, Laughland & Co., [1904] Court of Sess., 6 I, 413,

‘Young v. Naval and Military Co-operative Society, [1905] 1 K. B. 687.
“Marmor, Limited, ». Alexander, [1908] 8. C. 78 (Court of Sess.).
asual vacancies” are, in the absence of any qualifying words, all
vacancies which occeur by death, resignation, disqualification, the failure
of elected directors to accept office, or for any other reason than retire-
ment by rotation, and the power to fill up such vacancies continues, al-
though a general meeting has been held, if the vacaney has not been filled
(Munster ». Cammell Co., [1882] 21 Ch. D. 188). See also, as to what
are casual vacancics, Compagnie de Mayville v. Whitley, [1896] 1 Ch. at
pages 800 and 810 and see also Sovereen Mitt Co., [1905] 12 0. L. R. 638,
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an inherent power to fill vacancies.! (See Table A,
Clauses 68, 69, and 78 to 85.) Sometimes the Articles pro-
vide that all the directors shall retire annually. When the
sharcholders have the right to appoint, the directors cannot
ly an agreement with a stranger (e.g. another company) give
him a power to nominate a director,® and equally, if the
appointment of directors requires the confirmation of the
‘Ulll]l:lll\' at the next general meeting, the directors eannot
by appointing a managing director for a fixed period dis-
pense with this confirmation nor give him a right to damages
for breach of contract.” If the company can only appoint
persons recommended by the board, this recommendation
must be given by a properly constituted board meeting; it
is not enough if a majority of the board are present and
assent to the appointment.*  So if holding a qualification i3
a condition precedent to appointment, an appointment of an
unqimliﬁ(\«l person is wholly void.?

Eve, J., has held that where a notice stated that certain
1'¢-,~'ul||llnns would be passed “with such amendments as
should be determined upon,” inclnding a resolution to ap-
point three named persons, it was competent for the company
to add three other persons by way of amendment.®

The Act (Section 80) contains certain provisions re-
Jating to the necessary preliminaries to the appointment of
a director in the case of public companies, which are as
follows :—

No person is capable of being appointed a director by

the Articles, nor may he be named in a prospeetus as a

‘\lunwt(-r v. ( 'nnm(‘ll( 0., llKNll "l ¢ h D. 188; Isle of Wight l(ullwm

Tahourdin, [1883] 25 Ch. D. pages 333, 335. But note that these cases
uml.nn only (h('tu and Cotton, L. J., limits the power to the case where
there are no (hr(-('t(m-x to act in hllmg the vacancies. Fry, L. J., extends
it to eases where the directors fail to act.

*James v. Eve, [1873] L. R. 6 H. L. 335

Bluett v, \tmlhhur\ s, Limited, IN()SI 24 T. L. R. 469.

‘Barber’s Case, [1877] 5 Ch. D. 963.

sJenner’s Case, [1878] 7 Ch, D. 132

‘Betts & Co. v. Macnaghten, [l{ll()] 1 Ch. 430,
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dirvector, unless, before the registration of the Articles or the
publication of the prospectus or filing of the statement, as
. the ease may be, he has signed' and filed with the Reglstrar
a Consent in writing to act, and ecither signed the
Memorandum of Association for sufticient shares to form his
qualification (if any), or signed and filed with the Registrar
“u Contract in writing to take from the company and pay for
'4 his qualification sharves (if any).”

Upon the application for registration of the Mem-
orandum and Articles of Association the applicant must
| deliver to the Registrar a list of the persons who have
! consented to be directors of the company?® (Seetion 80, Sub-
seetion 2),

But neither of the above provisions applies—(1) to a
[n'i\ullv company; or (2) to a prospectus issued by or on
behalf of a company after the expiration of one year from

the date at which the company is entitled to commence
business (Section 80, Sul-section 3).

The Act does not prevent a director from paying for his
qualification sharves ont of the purchase money coming to
him from the sale of a property to the company; and it
seems that a director or any other person may now pay for

his shares in money or money’s worth,® and not necessarily
in cash. Tt is not payment, however, if fully paid shares

| which should be allotted to someone else are issued to the
1 subseriber of the Memorandum or contracting party as

nominee of that other person,® nor will a merely colourable

'I|n~ may be done either by himself or by an agent “authorised in
] writing.”

! *There is a penalty of two hundred and fifty doliars if the list contains
the name of any person who has not in fact so consented,

1 ‘l)nnl s Case, [1873 8 Ch. 768, 776; Baglan Hall Colliery Co., [1870]
5 Ch.
‘lmlw and Judd's C ase, [1870] 5 Ch. 270 er's ( N', [1873] 28

. T 158, 42 L. J. Ch. 358; Migotti’s C |~l,“’ﬁ|h]4 Eq. 2:
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payment and repayment by the sharcholder to the company
and the promoter be sufficient.!

The number of directors may be varied indefinitely
unless provided for by the Artieles, and either a single
director or a company® may he appointed if the Articles
allow.  In practice the number of dirvectors is usunally

settled by the Articles naming a maximum and a minimum
number, which must not be passed.

If the appointment of the first directors lies with the
signatories of the Memorandum of Association, a majority
of the subseribers must act in making the appointment of
directors,® but the appointment may be made by writing
withont a meeting.*

If there are no directors, any five members of the com-
pany can, under Section 75, convene a general meeting to
clect directors.”

The company must keep a register of the names, ad-
dresses, and oceupations of its directors or managers, and
must with its Annual Summary file with the Registrar a
list of the persons who are its directors at the date of the
Summary (Section 34). Tt must also notify the Registrar
of any change of its directors or managers.

Directors’ Qualification Shares.

The Companies Act does not require a director to be a
shareholder, but the Articles almost always require it.
Table A, however, fixes only one share as the qualification.
A director (unless named in the Articles of Association or
in the Prospectus) need not acquire his qualification shares
from the company: he may purchase them or receive them

Lecke's Case, [1870] 11 Eq. 100, 6 Ch. 469.

*Bulawayo Market and Offices Co., [1907] 2 Ch. 458,

3As to this see John Morley Building Co. v. Barras, [1891] 2 Ch. 386,
and London and Southern Counties Land Co., [1886] 31 Ch. D. 223,

4Great Northern Salt Co., [1890] 44 Ch. D. 472,

“Brick and Stone Co., [1878] W. N. 140.
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from another person.' But it is a breach of duty for him
to accept them as a gift from the promoter of the company,
or from any person having contracts with the company,?
and if he do so he will be liable to acconnt to the company
for the value of the shares,

The provisions of the Act in relation to the obligation of
directors to agree to take their qualification shares before
the issue of the Prospectus have been dealt with
in preceding pages (see page 246 el seq). Section 81
further requires the directors of all companies whose
regulations  preseribe  a share  qualification  to  aequire
their qualification within  two months after appoint-
ment, or such shorter time as may be fixed by the
regulations, and declares that the office of any director
not acquiring his qualification within such time, or ceasing
to hold it after such time, shall be vacated, and that the
aisqualified person shall not be capable of re-appointment as
director until he has obtained his qualification.  But if after
a director has acquired his qualification the amount required
to qualify is inereased, and he fails to acquire the ad-

P If an

unqualified person aets as a director after the expiration of

ditional amount, he does not thereby vacate offic

the period in question, he is, by Sub-seetion 3, made liable
“to a fine not exceeding twenty-five dollars for every day
between the expiration™ of the period within which he had
to acquire his qualification “and the last day on which it is
proved that he acted as a director.”

If the Articles provide that no person shall be “eligible”
as a director, or “qualified to beeome” a director, unless he
hold so many shares, the holding of the necessary shares is a

'Carling’s Case, [1876] 1 Ch. D. 115; Brown’s Case, [1874] 9 Ch. 102.
*Eden ». Ridsdale’s Railway Lamp Co., [1889] 23 Q. B. D. 368; Hay's
Case, [1875] 10 Ch. 593; Weston’s Case, [1879] 10 Ch, D. 579.
; “Molineaux v. London, Birmingham and Manchester Co., [1902] 2 K
3. 589,
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condition precedent to eleetion, and the appoointment of a
person not already holding such shares will be invalid," and the
company cannot ratify the appointment without first altering
the Articles.®  But the more usual form is “A director’s
qualification shall be” so many shares. These words do not
render the holding a condition precedent to an appointment,
for in many cases where they are used the question of
whether the director had subsequently become liable is
debated,® while if they made a qualification a condition
precedent there would be no appointment.  The Articles
frequently add, “A director may act before acquiring his
qualification, but shall acquire the same within” a limited
time, generally one or two months. The statutory limit of
two months is, however, the utmost that can be allowed.

The duties and liabilities of directors in regard to
acquiring their qualification sharés vary according to the
provisions of the Articles of Association, If the form used
is that in Table A, a contract will be imported on the part of
every person accepting the office of director to acquire the
number of shares required for his qualification within the
time specified, or if no time is speeified within a reasonable
time, this contract being constituted by the fact of his
taking office upon the terms of Articles requiring the
holding of a qualification.*  But only the bargain as ap-
pearing in the Articles is binding on the director, and if
they do not prescribe that he shall take his qualification
shares from the company he may purchase or obtain them
from any person possessed of shares.®

'Barton’s Case, [1877] 5 Ch, D. 963; Jenner's Case, [1878] 7 Ch. D. 132.
*Boschoek Co. v, Fuke, [1906] 1 Ch. 148,

*Re Issue Co., Hutchinson's Case, [1895] 1 Ch. 234; Brown’s Case,
[1874] 9 Ch. 102.
a ‘EJ; parte Isaacs, [1892] 2 Ch. 158; re Hercynia Copper Co., [1894] 2
’h. 403.
*Brown’s Case, [1874] 9 Ch 102; Miller’s Case, [1876] 3 Ch. D. 661
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If the Articles do not authorise a director to act before
acquiring his qualification, it is his duty to quali€y (a) be-
fore he acts as a director,) and (») within a reasonable
time after his appointment, even thongh he has not acted
meantime,® and he must in any event aequire his qualifica-
tion within two months after his appointment (Section 81).

If the Articles authorise a director to act before
acquiring his qualification, he may purchase or take the
necessary shaves at any time during the period named in the
Articles (not being more than the two months allowed by
Section 81), but is under an obligation to qualify within
that time, and if he does not do so his office is vacated, and
if he continues to act he is liable to penalties,

A director will be liable if the Articles contain a clause,
now not unceommon, declaring that if a director has not
otherwise acquired his qualification within a specified period
he shall be deemed to have applied for and been allotted the
necessary shares. If these or similar words are found in the
Articles, the director becomes liable immediately on the
expiration of the period named, whether or not the company
makes any allotment or puts his name on the Register, and
the liquidator may, after a winding up has commenced,
place his name on the list of contributories,® and this is so
if he has accepted office, even though he has not acted as a
director.*  Ile, however, escapes if he resigns within the
period allowed for acquiring his qualification.®

Shares held jointly with another person are a sufficient
qualification, unless the Articles provide for a sole holding.®

'Re Issue Co., Hutchinson's Case, [1895] 1 Ch. 234; Molineaux »
London, Birmingham and Manchester Co., [1902] 2 K. B. 589, where
signing a prospectus issued to the public was held to be acting as a director.

*Brown’s Case. 187 ll ‘i Ch. l()"; Miller’s Case, [1876] 3 Ch. D. 661.

Isanc’s e, [1892] 2 Ch. 158; Salton ». New Beeston Cyele Co.,
[1899] 1 Ch. 7.5.

& ‘ll)lvrq\nm Copper Co., [1804] 2 Ch. 403; Carling’s Case, [1876] 1
*h. 115
58y |l|~.l)ln\ Jones's Case, [1804] 3 Ch. :
‘Dunster’s Case. Re Glory Paper \ll“\, [lh‘H] 3 Ch. 478.
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Shares held by executors will be a good qualification where

the Articles do not contain the words “in his own right,

Although it is highly improper for a director seeretly to

accept a gift of shares from a promoter, they will suffice to
form his qualification;®* but shares acquired from third
parties after the director has become liable to take them
from the company, and has been placed upon the Register
of Members, will not relieve him from liability to pay to
the company for the shares so allotted as his qualification.?
When a director has accepted his qualification shares he
cannot, if he determines to have nothing more to do with
the company, surrender them, and will not be relieved from
liability, even though shares having the same numbers are
allotted to others, provided the company has sufficient shares
nnissued to provide the number aceepted by the director.t

A director acting without acquiring his qualifving
shares is entitled to the remuncration preseribed by the
Articles.®

When the Articles require a director to hold a certain
number of shares “in his own right,” it appears that this
only means that he must not hold them in a representative
capacity—e.g. as an execntor of a deceased shareholder—and
does not prevent shares registered in his name as a trustee
or mortgagee from being a sufficient qualification.® This
view, though doubted by a high authority,” is now followed.®
The test is, that the holder “must be a person who holds in
such a way that the company can safely deal with him in

‘Grundv v. lirlgw [1910] 1 Ch. 444.

*See note 4 on previous page.

Mfracombe Railway Co. ». Nash, 22 L. T. 209; Lord lnrluqum §
Case, [1891] 3 Ch. 28; Salton v. New Beeston Cycle C 0, [1899] 1 Ch. 775.

‘Lord Wallscourt’s C ase, [1899] 7 Mans. 235,

SInternational Cable (‘u, [1892] W. N. 34; Salton v. New Beeston
Cyecle Co., [1899] 1 Ch. 775.

‘Pulbrook ». Richmond Consolidated Mining Co., [lS:Sl ‘h D. 610,

7anhrld|u' Smith, per Cotton, L. J., [1889] 41 Ch. D. 4

*Cooper v. Griffin, [lS‘)"llQ B. 44() Howard v. Sadler, [lS&H]lQ B.1
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respeet of his shares, whatever his interest may be in the
sharves.™  Thus, when the company has actnally entered in
its Register the fact that he is liquidator or exeentor,® the
shares will not form a qualification,

The Artieles nsually provide that the acts of an un-
qualified director are valid until the defeet is discovered
and Seetions T9 and 82 make valid acts of de facto divectors,
as, for instance, the summoning of a meeting of the
company,® notwithstanding any defeet which may sub-
sequently be discovered; but the penalty (not exceeding
twenty-tive dollars a day) imposed by Section 81, Sub-
section 3, eannot be evaded.

Remuneration of Direclors.

Direetors are not entitled as of right to any remunera-

rise,” but the

tion whether upon a quantum meruit or other
Articles usually declarve that they shall reccive remunera-
tion and fix the amount, in which case when earned it
becomes a debt for which the directors can sue.*  If the
Articles are silent, the company in general meeting may votoe
the remuneration, but in such case the remuneration is a
gratuity and not a matter of right.*  So in a going company
a general meeting may vote a gratuity beyond the amount
preseribed by the Articles,® Int upon liguidation this can-
not be done.”

If a director’s fees are so much a year, or if a lump sum
is payable to the whole of the directors, a director is only

‘Sutton v. English and Colonial Produce Co., [1902] 2 Ch. 502. But
the fact that the shares will vest in the trustee is no ground for refusing
to pass the transfe ne case).

2Boschoek Co. v. Fuke, [1906] 1 Ch. 148.

*Geo. Newman and Co., [1895] 1 Ch. 674; Dunstan ». Imperial Gas
Co., [1832] 3 B. & Ad. 125; ex parte Cannon, [1885] 1 Ch, D. 626. Earle
v. Burland, 27 A. R. 540, [1902] A. C. 101, Gardner ». Canadian Publg.
Co., 31 O, R. 488

"“Nell ». Atlanta Co., [1894] 11 T. L. R 407; ex parte Beckwith, [1898)
1 Ch. 324; Dover Coalfield, [1908] 1 Ch.

‘Re ,und\ Granite Co., [1872] 26 L.

*Hutton ». West Cork Railws ay Co., |lx&£| 23 Ch. D. 654; Stroud ».
Royal Aquarium, [1903] 89 L. T. 343
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entitled to be paid if he serves for a complete year; but it
is otherwise if the fees ave at the rate of so much a year.!
If remuneration is payable “at such time as the directors
may determine,” one of the directors cannot sue for fees

until the board have fixed a time for payment.?

The remuneration may be either a sum to be divided
among the dirvectors, or so munch for each director, or it may
be by way of a commission upon the profits of the company.
Except in the last-named case, or unless it is expressly stated
that the fees are only to come out of profits, fees preseribed
hy the Articles are payable whether the company is earning
profits or not, being in fact the salary for management, for
which the directors can sue the company.®  The most com-
mon form is for an amount to be named by the Articles,
which the directors may divide among themselves as they
shall determine. Till the directors have determined the
proportions, no direetor can sue for his fees,* and the con-
tinuing dirvectors may determine that a retiring dirvector
shall receive no part of the remuneration.®  Sometimes,
however, a fixed fee is paid for each meeting attended, ov
the remuneration is proportioned to the number of attend-
ances. A resolution of the directors to forego fees already
carned is not binding unless some alteration of the position

Inman ». Ackroyd, [1901] 1 K. B. 613; Salton v. New Beeston Cycle
Co., [1899] 1 Ch. 775; Central de Kaap Gold Mines, [1899] W. N. 216,
235, 60 L. J. Ch. 18, 7 Mans. 82; Gilman v. Gulcher Electric Light and
Power Co., [1886] 3 T. L. R. 133; Wood’s Ships Woodite Co , [1890] 62
L. T.760. In Swabey v. Port Darwin Co., 1 Meg. 385, which is inaccurately
reported (see [1901] 1 K. B. 613), the Court of Appeal allowed a pro-
portionate remuneration on the ground that the directors had power to
resign, and might be removed. It is not easy to distinguish this case
from Inman ». Ackroyd.

*Caridad Copper Mining Co. v. Swallow, [1902] 2 K. B. 44 '

'Re Lundy Granite Co., [1872] 26 L. T. 673; Nell ». Atlanta Co.,
[1894] 11 T. L. R. 407.

Morrell v. Oxford Portland Cement Co., [1910] 26 T. L. R. 682.

sGiilman ». Guleher Electric Light and Power Co., [1886] 3 T. L. R. 113,
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is thereby brought about.'  But before the fees have become
due it is open to the directors, by a resolution postponing
or renouneing their remuneration, to make a new contract
with the company.?

If a director’s appointment is not validly made he can-
not recover remuncration, cither under the Articles or under
a quantum meruil, although he may have served for a long
period,® and if it be discovered that fees have been paid for
a period after the director had vacated office under the terms
of the Articles, the company, in a case where the facts
negative the probability of an intention to grant remunera-
tion, can recover the amount paid by mistake.*

The remuneration covers travelling expenses, and unless
-|u~<‘i:l]]‘\' authorised |l_\' the Articles or ]v‘\' resolution of a
general meeting such expenses must not be paid in addition.?

When the remuneration is by a percentage of profits, it
does not include a share of the profit made on the sale of
the whole business of the company.®

Directors who are appointed receivers or managers in a
debenture holder’s action may recover remuneration in both
capacities,”

It was held by Pearson, J., that when a company is in
]it]lli<|;lliull the directors’ claim for fees must be |11)~'I[Nvl|1‘(]
to the claims of outside ereditors; on the ground that the

former is made by the directors in the eapacity of members ;®

'Central de Kaap Gold Mines, [1899] W, N. 216, 235, 69 L J. Ch, 18,
7 Mans. 82; Lambert v. Northern Railway of Buenos Ayres, [1870] 18
W. R. 180,

Milburn ». Ch
Case, [1901] 1 Ch, ’

"Woolf v. East Nigel Gold Mining Co., [1905] 21 T. L. R. 660.

‘Re Bodega Co., [1904] 1 Ch. 276, In this case the director was dis-
qualified for having secretly participated in contracts with the company.

*Young v. Naval-and Military Co-operative Society, [1905] 1 K. B.
687; Marmor, Limited ». Alexander, [1908] 8. C.

Frames v, Bultfontein Mining Co., [1891] 1 Ch. 140.

South Western of Venezuela Railway,

*x parte Cannon, [1885] 30 Ch. D.

Extended, Times, 3rd June, 18909; McConnell’s
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but more recent decisions have allowed a managing director
who was a member of the company,! and ordinary divectors
where the Articles fix their remuneration,® to prove for
such remuneration in competition with the outside creditors,
But it would seem that if the remuneration were merely a
gratuity voted by the company, and not payable under the
Articles, it would not be provable.® - Directors who pay
themselves in preference to other ereditors when the funds
are not sufficient to pay all in full,* or who take fees in excess
of the proper amount,® can be made to repay the amount. They
mnst not, when the company is insolvent, pay up the calls
due on their own shares and immediately use the money
for their fees.®

It seems the company cannot ratify the payment by
directors of remuneration in excess of that allowed by the
Articles without first altering the Articles or passing a
speeial resolution,” but it ean grant additional sums by way
of gratuity payable out of profits or other moneys at the

company’s disposal, provided this is done at a properly

constituted meeting on due notice.®

The remuneration paid to directors is the payment for
their services, and where a company has provided the
qualification shares of directors appointed to represent its
interests on the hoard of another company it has no claim
to the fees paid to such directors unless an express bargain
has been made that they shall hand over their fees.”

'Re Dale & Plant, [1890] 43 Ch. D. 255.

*Re New British Iron Co., ex parte Beckwith, [1898] 1 Ch. 324; re
A 1 Biseuit Co., [1899] W. N. 115.
I 3A 1 Biscuit Co., [1899] W. N. 115; ex parte Cannon, [1885] 30 Ch.
). 626,

‘Gaslight Improvement Co. v. Terrell, (184()] 10 Eq. 168,

SRe Whitehall Court, [1887] 56 L. T. 2

SRe Washington Diamond Mining L() HB‘H] 3 Ch. 95.

"Boschoek Co. v. Fuke, [1906] 1 Ch. 148,

8Gieo. Newman & Co., [1895] 1 Ch. 674.

'Dover Coalfield Extension Co., [1908] 1 Ch. 65.
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Vacating the Office of Director.

The oftice of director is nsnally declared by the Articles
to be vacated if he does or suffers certain things, such as
becoming bankrupt or insolvent,! accepting an office of profit
mnder the company,® failing to acquire the qualification
within a stated time,* or being absent from meetings of
directors for a long period (see Table A, Clause 77). If
the words used in the Articles ave “if he absent himself,”
this means “voluntarily,” and absence throngh sickness is
not a disqualification.*

Upon the happening of any of the specified events the
oftice is ipso facto vacated,” and the other directors cannot
waive the disqualification; but if the cause of disqualifica-
tion is the doing or suffering some act (e.. lu'in;.( declared
hankrupt® or accepting a place of profit), the ountgoing
director may he re-clected.  On the other hand, if the cause
of disqualification is a continuing one (e.g. participating in
a contract which requires continued consideration by the
hoard), it will again render the office vacant, even if the
offender has been in the meantime re-elected.”

But this does not prevent a person who is a bankrupt at the time of
his appointment from holding office (Dawson ¢ \fril an Consolidated
( 0., [1898] 1 Ch. 6). As to the meaning of “insolvent” see Sissons & Co.

. Siesons, [1910] 54 Sol. J. 802.
*For instance, as paid trustee for debenture holders (Astley v. New
Tivoli, [1899] 1 Ch. 151).

*The Act now makes this a statutory disqualification at the expiration
of the time named in the Articles of Association, with a maximum of two
months (Section 81). This does not apply where the qualification is in-
ereased after the director has acquired the original qualific: utlnn (Molineaux

. London, Birmingham and \Lm(lu ster Co., [1902] 2 K. B. 589).

Mack's Claim, [1900] W. 114; MeC nnmll s Case, IN(H] 1 Ch. 7:

sBodega Co., [1904] 1 Ch. 276, which appears inconsistent with Turn-
bull ». West I{i«linu Athletie ('Iul». [1894] 70 L. T. 92, where Kekewich,
J., held that a director must be given an opportunity of explaining his
conduet.

sDawson v. African Consolidated Co., [1898] 1 Ch. 6.

Bodega Co., [1904] 1 Ch. 284, Clause 77 of Table A declares a direc-
tor's office vacant if he hold any other office or place of profit under the
company, or be concerned in the profits of any contract with the com-
pany. This is usually varied in special Articles, but it is a most salutary rule.
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By special Articles a divector is usually allowed to
resign. - Even in the absence of such a power, unless the
Articles contain conditions, he may resign, and his resigna-
tion is complete when notice is given to the seeretary, and
cannot subsequently be withdrawn,' even though no aceept-
ance has taken place,

Where directors are appointed to fill office for a specified
time and continue to aet after the expiration of that time,
no others being appointed to take their places, their acts
will bind the company.®

There is generally a power to remove divectors by special
resolution. It this be =0, an ordinary rvesolution will not
suttice.  If theré be no power to remove a director, the
Artieles must first be altered to give such a power before he
can be removed,* or the company must wait till he retires
by rotation, when it can refuse to re-appoint him. The
Court, however, will not compel a company to employ a
diveetor against its will, notwithstanding it may have con-
tracted under seal to do =o: his remedy lies in damages for
breach of contract.*  But the refusal to allow him to act
must be that of the company in general meeting, and not
that of the hoard of directors.”

C'onduct of Business by Directors.

The members of the board when acting by a suflicient

quornm (which is usually preseribed by the Articles) need

not all be present, and of those present a majority may act.

"Maitland’s Case, 4 De G. M. & G. 769; Transport, Limited ». Schom-
berg, [1905] 21 Times L. R. 305; Glossop v. Glossop, [1907] 2 Ch. 370.
The decision of Kekewich, J., in Municipal Frechold Land Co. ». Polling-
ton, [1800] 63 L. T. 238, 59 L. J. Ch. 734, cannot now be relied on. re
Rodney Casket Co., 12 O. L. R. 409.

*Muir ». Forman’s Trustees, [1904] Court of Sess., 5 F. 546.

sImperial Hydropathic Hotel Co ». Hampson, [1883] 23 Ch. D. 1.
Stephenson ». Vokes, 27 O. R. 691. -

‘Bainbridge ». Smith, [1889] 41 Ch. D. 462, 476; Harben v. Phillips,
[1883] 23 Ch. D. 14, 40.

sPulbrook ». Richmond Consolidated Co., [1878] 9 Ch. D. 610.
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If no quornm be preseribed, a majority of the board

required to form a quornm,' but in some cases it has been
held that the number to form a quorum can be established
hy the practice of the board.* But if there be a clause in
the Articles that the continuing dircetors may aet notwith-
standing vacancies, a number less than the minimum num-
ber of directors allowed by the Articles is capable of
binding the company.® Where, however, the number re-
maining in office is less than a quorum, it is not clear

whether they ean act.*  In reckoning o onorum directors
not entitled to vote (e.g. as being interested  the contract

under discussion) must not be counted.”

Notice of the meeting must be given to all the directors,
for business done at a meeting of which some director had
no notice-is invalid, and a director has no power to waive
his right to notice,” but if a director is abroad and out of
reach of notices, a meeting held withont notice to him is
valid." It is not necessary that the notice should state
what business is to be transacted.® It has been held by
Kekewich, J., that where there were only two directors of
a company, and one did not attend a meeting duly sum-
moned, but the other, meeting him shortly after in the
passage to his office, proposed the election of a third
director, and, on objection being made, declared that by his
casting vote as chairman he carrvied the resolution, his action
was valid.?

'York Tramways Co. v. Willows, [1874] 8 Q. B. D. 685.

‘Regent’s Canal Ironworks, [1867] W. N. 79; Lyster’s Case, [1867] 4
Eq. 233.

Seottish Petroleum Co., I 883] 23 Ch. D. 413.

‘See Owen and Ashworth's C laim, [1000] 2 Ch. 272, and [1901] 1 Ch.
115; Newhaven Local Board ». Newhaven Se h(m] l{(nnl [1885] 30 Ch.
D. 351. Toronto Brewing Co. v. Blake, 2 O. R.

*Yuill ». Greymouth-Point Elizabeth Re nl\\.n I‘NH] 1 Ch. 32.

“Portuguese C nmwr \hmw, [1889] 42 Ch. D. 160. Farmers Bank ».
Sunstrum, 14 0. W. |

"Halifax Sugar (0 [lii‘l()]i‘7 L. T.564. Windsor Ltd. ». Windsor, 17
B.C.R. 105 1W. W, R. 221.

SLa (‘nmpagnie de Mayville ». Whitley, [1896] 1 Ch. 788.
*Smith v. Paringa Mines, Limited, [1906] 2 Ch. 193.
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If the Articles anthorise it, but not otherwise,! the board
may delegate any of its powers to a committee, which may
consist even of a single director.? Each director, however,
has not alone power to bind the company unless he has had
this power specially delegated to him. Nor can a number
of the directors, even although they constitute a majority,
act at a meeting of which notice has not been given to the
whole body,* and acts done by a majority of the board not
duly convened as a board meeting (e.g. on the occasion of a
general meeting of the company) are not valid.* Pickford,
, held that where a resolution of the directors required
bills of exchange to be signed by a director and the secre-
tary, a bill signed by a director only was not binding on the
company, even in the hands of a holder who did not know

of the restriction.’

The Articles often provide that a letter signed by all or

a majority of the directors shall have the same effect as a
resolution of the board. In the absence of such a provision
the directors cannot act without meeting.® Fry, L. J., has
suggested that without meeting directors cannot thml\,’ and
a collective opinion certainly appears to be contemplated by
the Acts.

The directors must not exclude any of their body from
their meetings, and unless the company has by resolution

'Howard’s Case, [1866] 1 Ch. 561.

*Taurine Co., [1884] 25 Ch. D. 118; Harris’s C. mw [1872] 7 Ch. 587.
C ompare Horn v. Faulder & Co., [1908] 99 L. T. 524

urmg\wm‘ Copper Mines, IIRS‘)] 42 Ch. D. 160 l{omcr Gold Mines,

[1888] 39 CI 510 re Bank of Syria, [1900] 2 Ch. 272, [1901] 1 Ch. 118.

‘Bnrbor s L.wv [1847] 5 Ch. D. 963, where the nommntmn of a person
approved by six out of seven directors was held not sufficient.
e I‘;I’remu-r Industrial Bank v. Carlton Manufacturing Co., [1909] 1

{. B. 106

*D’Arey v. Tamar Hill Railway Co., [1867] L. R. 2 Ex. 158; Haycraft
Gold Reduction Co., [1900] 2 Ch. 230, On the other hand see Collie's
Claim, [1871] 12 Fq 246, 258, and Southern Counties Deposit Bank ».
Rider, [1895]) 73 L. T. 374.

"Portuguese Copper Mlnes, [1889] 42 Ch. D. 160.
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declared that it does not desive a director to act,' an exeluded
director ean obtain an injunetion restraining his continned
exclusion.®

The direetors are the proper persons to do any aet in
the name of the company, and in partienlar to affix the seal

of the company to deeds,  Thus an action by the company

should be commenced only hy the directors or in pursnance
of a resolution of the companyi* bt where persons believe
that they have the support of the majority of members,
they mway in a case of nrgeney commence proceedings, and
afterwards obtain the sanction of the company:* but if it
turns out that they have wrongly used the name of the
company they may, on an application by the company, be
ordered to pay costs as between solicitor and elient.® A
single shareholder may, however, bring an action on behalf
of himself and all the other sharcholders to restrain the
company from doing an illegal or wlltra vires act,” or in
cases where the majority, acting in bad faith or op-
pressively, are doing a wrong to a minority of shareholders.®

Jut if an act is only irregular on the part of the directors,

"Bainbridge . Smith, [1889] 41 Ch. D. 462, 474; Harben v. Phillips,
[1883] 23 Ch. D. 14, 40

2Pulbrook ». Richmond Consolidated Mining Co., [1878] 9 Ch. D. 610.

iLa Compagnie de Mayville . Whitley, [1896] 1 Ch. 803. See next
note

‘Pender ». Lushington, [1877] 6 Ch. D. 70 ; Imperial Hydropathie
Hotel Co. v. Hampson, [1883] 23 Ch. D. 1. Tt seems difficult to reconcile
these cases with Salmon v. Quin & Axtens, [1909] App. Ca. 442, and Auto-
matic Self-Cleansing Filter Co. v. Cunninghame, [1906], 2 Ch. 34; but
they have been very frequently acted upon.

sNewbiggin Gas Co. v. Armstrong, [1880] 13 Ch. D. 310; La Compagnie
de Mayville v. Whitley, [1896] 1 Ch. 788

sAlexander ». Automatic Telephone Co., [1900] 2 Ch. 56; Hope v.
International Financial Society, [1887] 4 Ch. D. 327; Simpson v, West-
minster Palace Hotel Co., [1860] 8 H. L. C'. 712; Clinch v. Financial Cor-
poration, [1869] 4 Ch. 117.

"Menier v. Hooper’s Telegraph Co., [1874] 9 Ch. 350; Atwool v. Merry-
weather, [1868] 5 l,'jq. 464, note. See the exceptions referred to in Foss
v. Harbottle, [1843] 2 Hare 461, and MacDougall ». Gardiner, [1876)
1 Ch. D. 13.
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and is such that the company could confirm it, a minority of
shareholders cannot obtain the interference of the Court,! for
the rule is elear that it is only in the cases of acts which are
ultra vires or illegal or arve fraudulent that the Court will

interfere  in the internal  affairs  of the company;

any other matters ave left to the domestic tribunal
constituted by the Articles.® If the plaintiff has participated
in a wrong done he will not be allowed relief in respect of
such wrong,® but this objection will not prevail if he is
claiming an injunetion to restrain a future irregular or
wrongful aet.*

Unless the Articles require dirvectors to conform to
directions given by the company in general meeting, the
company cannot except by special resolution, take the eon-
duet  of the business ont of the directors’ hands, or
compel them to adopt a partienlar line of action, such as
sealing a draft deed or effecting a sale of the company’s
|>1'u]w|’l_\‘.'—'

The cases on the question of the effect of an irvegularity
upon aets affeeting shareholders ave conflieting. It has been
held that, notwithstanding the provisions of Seetions 79 and
82, referred to below, if the directors are not properly
appointed according to the Articles of Association,” or if they

'‘Burland ». Earle, [1902] App. Ca. at page 93; Normandy ». Ind Coope
& Co., [1908] 1 Ch. 84; C .un]»ln-ll v, \leImn Mutual Provident Soe iety
(Pm\ Council), [1908] 77 L. J. P. C. 117, 99 L. T. 3;

[1873] 8 Ch. ll)},) MacDougall v, Gardiner, [1875] 1 Ch. D. 13.

*Menier » Honpvu s 'l('h-m.tph( 0., [1874] 9 Ch. 350; Atwool v. Merry-
weather, [1868] 5 Eq. 464, note. See the exceptions referred to in Foss p.
Harbottle [1843] 2 Hare 461,and MacDougall ». Gardiner,[1876] 1 Ch. D.13.

Towers ». African Tug (o) 0., [1904] 1 Ch. 558.

‘Moseley ». Koffeyfontein \Imm‘ Limited, [1911] 1 Ch. 72.
sAutomatic Self-Cleansing Co. v, C unnmuh.un [1906] 2 Ch. 34; Gramo-
phone and Typewriter, Limited v. Stanley, [1908] 2 K. B. at pnge 105
Salmon ». Quin & Axtens, [1909] App. Ca. 442,
*London and Southern Counties Land Co., [1886] 31 Ch. 223;
(-qrd(-n Gully United Quartz Mining Co. v. Mclnsl(‘r. [lB:.)I 1 App Ca.
39; Howbeach Coal Co. r. Teague, [1860] 5 H. & N.
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continue to act without re-election,' they cannot allot shares,
make valid ealls; or forfeit shares, these being matters
hetween the company and the shareholders.  Equally, if the
Articles fix a minimum number of directors, a smaller
number canmot aet, and anything they purport to do is
invalid unless power is given to act notwithstanding va-
cancics.®  But, on the other hand, the Court of Appeal in
England has held that if the Articles contain provisions that
acts shall he valid notwithstanding any irregularity sub-
sequently discovered, shareholders as well as strangers are
bound by and may take advantage of such acts;® and a
meeting of the company ordered to be called by directors
not forming a quornin may pass valid resolutions,* while a
call made by directors appointed at a meeting irregularly
summoned is alzo valid.?

If directors not properly appointed, or otherwise acting
irregularty, have dealings with strangers who do not know
of the irregularity, they will be treated as agents of the
company, which will be bound by their acts.® In other
words, if an act is apparently lawful and within the powers
of the directors, a person dealing with them may assume that
all necessary steps have been taken and conditions fulfilled,
unless he has notiee to the contrary, the maxim being Omnia
praesumuntur rite esse acta” So if directors have power of

"T'yne Mutual Association v Brown, [1806] 74 L. T. 283.
Ima Spinning Co., [1881] 16 Ch. D. 681; Scottish Petroleum Co.,
[1883] 23 Ch. D. 413, Farmers Bank ». Sunstrum 14 O.W.R. 288. In re
Nutter Brewery Co. 1.0.W.R. 400.

Dawson v. African Consolidated Co., [1808] 1 Ch. 6; followed in
British Asbestos Co. v. Boyd, [1903] 2 Ch. 439,

‘Southern Counties Deposit Bank v. Rider, [1895] 73 L. T. 374,

“Briton Medieal Association v, Jones, [1889] 61 L

‘County Life Assurance Co., [1870] 5 Ch, 288; ) y v. East Holy-
ford Mining Co., [1874] L. R. 7 H L. 869; County of Gloucester Bank
v. Rodry Merthyr Co., [1805] 1 Ch. 629; re Bank of Syria, [1900] 2 Ch.
272, [1901] 1 Ch. 115,
"Royal British Bank ». Turquand, [1856] 6 1. & B. 327; Clarke v,
Imperial Gas Light and Coke Co., [1833] 4 B. & Ad. 315; ex parte Overend.
Gurney & Co,, [1869] 4 Ch. 460; Thompson v. Brantford Elee. Ry., 25 A,
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delegation, a stranger may assume it has been properly
exercised,  Pickford, J., has, however, made an exception
in the case of bills of (*X('}lllllg‘(é not executed by the persons
anthorised hy resolution of the directors.®  Actnal® or con-
struetive! notice of the irregularity, however, deprives the
party dealing with the company of this protection. But in
the case of other companies a notice will not be binding
unless given to an officer in the course of the company’s
business, or in such cirenmstances that it was his duty to
communicate it to the company.® Thus, one of two com-
panies having directors in eommon will not be taken to have
notice of the manner in which the acts of the other are
carried out,® and the same rule applies in the case of
companies having a common sceretary.” Since persons
dealing with a company are deemed to have notice of all
matters contained in the Memorandum and Articles, any
agreement inconsistent with these will give the party con-
tracting no right of action.®

The directors are trustees of the powers reposed in them
for the benefit of the company, and in allotting shares,
making calls, forfeiting shares, approving transfers, and
paying preliminary expenses they must act for the benefit
of the company, and not for that of themselves or their

R. 340; Ontario Western Lumber Co. v. (ltlzom Tol('phom* Co 32 C. L J.
237; Bain 0. Anderson, 27 O. R. 369: Foley v. Barber, 14 O. 'W. R. 699
Il)() W. R. 607.

"Totterdell ». Farcham Blue Brick Co., [1866] L. R. 1 C. P. 674;
nggvrﬂuﬂ' », Rowatt’s Wharf, [1896] 2 Ch. 93; National Malleable Co. v,
Smith's Falls, 14 O. L. R. 22; Sheppard v. Bonanza Nickel Co., 25 0. R.
305.

“Premier Industrial Bank ». Carlton Manufacturing Co., [1909] 1
K. B. 106.

"Wandsworth Gas Light Co. ». Wright, [1870] 22 L. T. 404.

‘Irvine v. Union Bank of Australia, [1877] 2 App. Ca. 366.

*Societe Generale ». Walker, [188(5] 11 App. Ca. 20; and see cases
cited in next two notes.

‘llum;»lnrn Land Co., [1896] 2 Ch. 743; Marseilles Extension Railway

., [1872] 7 Ch. 161; Young v. David I’avm- & Co., [1904] 2 Ch. 608.

Fenwick, Stobart & Co., [1902] 1 Ch. 507.

SErnest v. Nicholls, {1858] L. R 6 H. L. 401 to 419; Fountaine v. Car-
marthen Railway Co., [1868] L. R. 5 Eq. 322.
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friends, or for one class of shareholders at the expense of
another.  They cannot by a contract deprive themselves of
power to control a munager o as to confer powers on him to
the exclusion of themselves,!

Minutes must he kept of all proceedings and resolutions
at every meeting of directors (Section 79, Sub-section 1),
and such minutes, when signed by the chairman of that or
the next sneceeding meeting, are evidence of the proceedings
(Seetion 79, Sub-section 2), and, until the contrary is
proved, every such meeting is deemed to have been duly
held and convened, and all proceedings to have been duly
had, and all appointments of dirvectors, managers, or li-
Sub

section 3), and the acts of a director or manager ave valid

quidators shall be deemed to be valid (Section 79,
notwithstanding any defeet  which may afterwards be
discovered in his appointment or qualification (Section 82:
see also Clauses 75 and 94 of Table A).

The adoption of minutes at a subsequent meeting of
directors does not make those taking part in such adoption
responsible for the acts done at the earlier meeting if such
acts were complete before the minutes came up for considera-
tion.®  (Sce page 303,)

Unless the Articles stipulate as to the amount of time a
qlir('('tul' sll:l” dl'\‘nn- 1o |]It‘ company, lll('l'(' i~ no way nf
compelling him to attend to his duties, and a company
cannot prevent one of its own directors from hecoming a
director of a rival institution.”

Liability of Directors.

Directors, as agents of the company, arve not liable to
strangers for the acts or defanlts of the company, nor for the
performance of the company’s contracts.  In making bills

'Horn v. Faulder & Co., [1908] 99 L. T. 524.

*Lands Allotment Co., [1894] 1 Ch. at page 634; Burton ». Bevan,
[1908] 2 Ch. 240; Lucas v. Fitzgerald, [1905] 20 T. L. R. 16.

London and Mashonaland Co. ». New Mashonaland Co., [1891]
W. N. 165.
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of exchange, however, they must be careful not to use forms
which pledge their personal evedit.  Thus, “We, the directors
of the Ao B, Co., do promise to pay,” ete, signed by the
directors, will make them personally liable, although the
company also exeente the note.!  But “I promise to pay.”
cte., signed 0. 1L Smethurst’s Laundry, Limited: J. H.
Smethurst, Managing Dirvector,” was held not to make the
director personally liable;® while “I promise to pay,” ete.,
signed “For the M. Railway Company, J. 8., Secretary,”
or “We jointly promise to pay £600 for value received in
stock on acconnt of the company,” signed by three directors.*
was held only to bind the company.®  The liability on bills
which do not correctly state the company’s name is set forth
at page 17,

Directors may, however, be liable to strangers for wrongs
done by them, for it is no answer to an action for tort that
the wrongdoer was an agent for another.

A divector is liable to make good any money the com-
pany has entrusted to him for the purpose of being dealt
with according to the provisions of the Memorandum and
Artieles which has not been dealt with in that way, but in
some way not authorised, although he has derived no benefit
from the money and the payment has been made with no
corrupt motive.  In other words not only is he liable for a
misappropriation, but also for a misapplication of the
money of the company, though it has not found its way into
his own pocket,” and on this ground a dirvector is liable to

'Dutton ». Marsh, [1871] 6 Q. B. 361.
“Chapman v. Smethurst, [1909] 1 K.B. 927,
3Alexander ». Sizer, [1869] L. R. 4 Ex. 102.
‘Lindus ». Melrose, [1857] 2 H. & N, 293, 3 H. & N. 177.
*See the following cases on directors’ liability on notes:
Thames Navigation ». Reid, 13 A.R. 303; Brown v. Howland, 9 O.
R. 48. 15 AR. 750. Walmsley v. Rent Guarantee, 29 Gr. 484.
Madden ». Cox, 5 A.R. 473.
$fix parte Pelly, [1882] 21 Ch. D 492, see page 509.
A director has, however, the protection of Section 293, in the case of
honest mistake (see page 258 infra).
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make good money which he has applied for any purpose
which is wltra vires; but he is not liable “for losses which
the company may snffer by reason of mistakes or errors of
judgment.”™  Instances of this liability are given in
Part 111, Chapter 25, under the heading *Procrepings
Aaarnst Devinquent Direcrors, Provorers, axp Ow-
picers” (page 479, infra). The same acts which ereate
liability for misfeasance under Scetion 254 rvender the
directors liable to an action at law before a winding up, in
which case the company will be the proper plaintiff.

Only those direetly implicated in any misapplieation of
the company’s money are responsible, although knowledge
and sanction of misconduct are enongh to ereate liability,
even in the absence of actual participation in the mis-
conduet;® and each divector is only liable for money
improperly received by himself, or by himself jointly with
others® 1le is not liable for breaches of trust of which he
is ignorant, or which ocenrred before he became a dirvector,*
nor for the misapplication by others of a cheque which he
joined in drawing for a lawful purpose.®  Mere presence at
the meeting at which the minutes setting forth the resolu-
tions relating to the wrongful aet were vead and signed will
not ereate liability in one who took no part in the wrongful
act.”  But “it should be understood that a director consent-
ing to be a director has assmmed a position involving duties

Lagunas Nitrate Co. ». Lagunas Syndicate, [1899] 2 Ch. 433; Overend,
Gurney & Co. v. Gibb, [1872] L. R. 5 H. L. 480

‘Land Credit Co. ». Lord Fermoy, [1870] 5 Ch. 73; Joint Stock Dis-
count Co. ». Brown, [1869] 8 Eq. 381; Montrotier Asphalte Co., [1876]
34 L.T. 716.

3Parker v. McKenna, [1875] 10 Ch. 96; Oxford Benefit Building So-
ciety, [1887] 35 Ch. D. 502.

Forest of Dean Coal Co., [1879] 10 Ch. D. 450; Ashurst ». Mason,
[1875] 20 Ea. 225; Cullerne ». London and Suburban Building Society,
[1890] 25 Q. B. D. 485.

“Montrotier Asphalte Co., [1876] 34 L. T. 716.

‘Lands Allotment Co., [1804] 1 Ch. 617; Lucas ». Fitzgerald, [1905]
20 T. L. R. 16 (Interim Dividend); Burton ». Bevan, [1908] 2 Ch. 240.
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which cannot be shirked by leaving everything to others.™

As agents of the company, any profit which the direct-
ors make out of the transactions of the company beyond
their proper remuneration belongs to the company. Un-
fortunately, it is so common for persons in a position of
trust to make secret profits that the question is continually
before the Courts. A summary of the cases will be found
under the heading “Secrer  Coayssions,”  page 270,
infra.

Directors cannot make presents to themselves or to one
of their body ont of the funds of the company.® Directors
may purchase sharves from other members, and in such a
case are not bound to disclose pending negotiations which if
suecessful will enhance the value of the shares.?

When dealing with a fellow-director the board should
exercise special care that the company is fairly treated, and
if upon a reconstruction special provisions are made for the
benefit of directors they must be disclosed, or the sanetion of
the members to the scheme will be inoperative.!

Directors, like other agents, are liable for neglect of their
duty, although not for errors of judgment. The amount of
negligence required to ereate such a liability has been dis-
eussed in the cases mentioned below.® It is said to be
something more than ordinary negligence, and is sometimes
deseribed as “gross negligence.” But what is “gross negli-
gence” is diffieult to define. From the cases it appears to be
failure to exercise reasonable care, or such care as a prudent
man would exereise in his own affairs, and this is surely the

'Per Byrne, J., in Drinegbier v. Wood, [1899] 1 Ch. 406.

*Re George Newman & Co., [1895] 1 Ch. 674.

3Percival v. Wright, [1902] 2 Ch. 421.

‘Kaye v. Croydon Tramways, [1898] 1 Ch. 358,

*Lagunas Nitrate Co. v. Lagunas Syndicate, [1809] 2 Ch., by Romer,
J., at page 418; by Lindley, M. R., at page 435; by Collins, L. J., at page
466. See also Overend, Gurney & Co. ». Gibb, [1872] L. R. 5 H. L. 480,
and Marzetti’s Case, [1880] 28 W. R. 541,
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same as “negligence ;™ yet the Conrt of Appeal states that “it
must be in a business sense enlpable or gross.”™  Directors
are not liable for losses arising from relying npon trusted
officers of the company who have misled them as to the true
position of affairs.?

Seetion 203 contains the following provision for pro-
tecting directors, which is borrowed from the Trustee and
Exeentors Net:—*If in any proceeding against a director,
or person ocenpying the position of director, of a company
for negligence or breach of trust it appears to the Court
hearing the case that the direetor or person is or may be
liable in respeet of the negligence or bhreach of trust, but
has acted honestly and reasonably, and ought fairly to be
excused for the negligence or breach of trust, that Court
may relieve him, cither wholly or partly, from his liability
on such terms as the Court may think proper.”  This may
save direetors from liability where acts have been done
which have proved to be wltra vires, It were done in good
faith,  Apart from the provision, a director who had paid
away money withont authority is liable to account for it,
however good his intentions and reasonable his belief that he
had authority.® Tt is, however, not easy to see in what cases

a director guilty of sufficient negligence to render him liable

can be said to have acted reasonably.  The relief ean only
be granted when proceedings have actually been commenced,
and the Court can impose terms as a condition of granting
the relief.

"Compare Overend, Gurney & Co. ». Gibb, [1872] L. R, 5 H. L. at
pages 494 and 495; Lagunas Nitrate Co. ». Lagunas Syndicate, [1899]
2 Ch. at pages 435 to 466; National Bank of Wales, [1899] 2 Ch. at page
671; Dovey ». Cory, [1901] App. Ca. at page 490; and as to the words
“gross negligence” having no meaning beyond omission of reasonable
eare, Giblin ». MeMullen, [1869] L. R., 2 P. C. at page 336.

Dovey v. Cary, [1901] App. Ca. 477; Prefontaine v. Grenier, (1907
App. Ca. 101,

W parte Pelly, [1882] 21 Ch. D, 492, 508
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In the ease of the death of a director his estate remains
liable for any breach of trust he may have committed ;' bt
not for negligenee,® or trespass, or deceit? unless his estate
has benefited by the frand.*

After the lapse of six yvears the Statute of Limitations is
a bar to proceedings against a divector for misfeasance,
unless the elaim is founded npon any fraud or fraudulent

breach of trust, or is to recover trust property or the pro-

ceeds thereof still retained by the director, or previously
received by him and converted to his own use,® and even in
the ease of a bribe taken by a director and frandulently
concealed, by analogy to the Statute of Limitations, the
Courts will require the action to be brought within six years
of the company knowing that the bribe had been taken, or
that a cliarge was made against the director to that effect.®

Where vendors become directors ”ll"\‘ fl'vqll(-lltl'\' enter
into agreements to manage for a term of years, and covenant
not to trade in competition with the company. If the com-
pany wrongfully discharges such a manager, either dirveetly
or by going into liquidation, he is freed from his covenant,
and may at once commence a competing business,”

The question of eriminal liability of directors for wrong-

ful acts is considered on page 336,

Extending the Liability of Directors.
A company may, at the time of its registration, make
provision in its Memorandum of Association for the liability

'Erlanger ». New Sombrero Phosphate Co., [1879] 3 App. Ca. 1218;
Ramskill v. Edwards, [1886] 31 Ch. D. 100; re Sharpe [1802] 1 Ch. 154.

“Overend, Gurney & Co. v. Gibb, [1872] L. R. 5 H. L. 480,

Phillips ». Homfrey, [1883] 24 Ch. D. 439.

‘Peek v. Gurney, [1874] L. R. 6 H. L. 377.

‘Lands Allotment Co., [1894] 1 Ch. 617.

*Metropolitan Bank ». Heiron, [1880] 5 Ex. Div. 319; National Com-
pany for the Distribution of Electricity, [1902]) 2 Ch. 34,

‘General Billposting Co. ». Atkinson, [1909] App. Ca. 118; Measures
Brothers v, Measures, (1910] 1 Ch. 336; affirmed [1910] W, N. 136,
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of its directors, managers, or managing director being un-
limited; or it may, after its registration, alter its
memorandum so as to make the liability of its directors or
managers unlimited by passing and confirming a special
resolution, if so authorised by its Articles (Sections 68
and 69). A company thus constituted is very like a limited
partnership: the liability of the managing partners (i.e. the
directors) is unlimited; that of the sleeping partners (i.e.
{ the other shareholders) is limited to the amount of their

shares,

The directors and managers and the member proposing a

; person for the office of director where the “:llii]il‘\' is un-
i limited must add to their or his proposal a statement that
| ” the liability of the person holding the office will be unlimited ;
and the promoters, manager, and secretary of the company,

or one of them, munst give the person proposed for election
! notice in writing, before he aceepts office, that his liability

will be unlimited. Any dirvector, manager, or other officer
of the company, or proposer of a person as director, making
defanlt in this respeet will be liable to a penalty of five
hundred dollars, and will also be liable for any damage
which the person elected may ineur from such default. The
liability of the person elected will, however, not be affected
by the default (Section 68, Sub-section 3).
SecrRET COMMISSIONS.

A principal ean recover from his agent any profit the
latter has made out of a dealing taking place in the course
of the agency unless it was with both the knowledge and the
consent of the principal.!  Tf, therefore, directors or other
agents have received shares (e.g. from a promoter) secretly
the company can claim either the shares themselves, or if
they have been sold at a profit the whole profit, or if no

"Parker v. McKenna, [1874] L. R. 10 Ch. 96.
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profit has been made the company may say, “You deprived
ns of the power of allotting the shares to other persons;
therefore, you must pay us the sum we have lost by reason
of our being deprived of the right of allotting those shares
to others who would have paid them up”—i.e., in cases
where allotments have been' made to others at par, the
nominal value of the shares.!

The following statement of the law laid down by Bowen,
L. J., in the Boston Deep Sea Fishing Co. v. Ansell (1888,
39 Ch. D. 339) should be borne in mind. Tt applies to
directors, managing directors, seeretaries, managers, solicitors,
and all other officers and servants of a company, but is very
frequently forgotten:—

“There can be no question that an agent employed by a principal or
master to do business with another, who, unknown to that principal or
master, takes from that other person a profit arising out of the business
which he is employed to transact, is doing a wrongful aet, inconsistent
with his duty towards his master and the continuance of confidence be-
tween them. He does the wrongful act whether such profit be given to
him in return for services which he actually performs for the third party,
or whether it be given to him for his supposed influence, or whether it be
given to him on any other ground at all. If it is a profit which arises
out of the transaction, it belongs to his master, and the agent or servant
has no right to take it, or keep it, or bargain for it, or to receive it with-
out bargain, unless his master knows it.”

In the case in question it was accordingly held that a
company could dismiss without notice a manager who had
secretly accepted a commission from shipbuilders executing
work for the company.

The company, moreover, can recover the amount of the
commission or bribe, not only from the servant or agent in
default, but also from the person giving the bribe, and it is
no answer for such person to show that the company has
already recovered the amount from or made an arrangement

Carling’s Case, [1876] 1 Ch. D. 115 to 126. See also Postage Stamp
Co., [1892] 3 Ch. 566; Bennett v. Havelock, 21 O. L. R. 375.
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i with the agent.!  The giver of the commission must himself

i inform the prineipal that he is making a payment to the

agent, and will not escape liability by alleging that he hoped

or believed the agent would make the proper disclosnre?
and the form of action may be either for money had and
received to the use of the plaintiff or for deceit,® or, if it

SR T

s e

be still possible, the employer may eleet to reseind the
contract in respeet of which the commission was paid,* and
! the following propositions have been laid down* by Romer,
L. J., in the Court of Appeal:

“First, the Court will not inquire into the donor's motive

in giving the bribe, nor allow evidence to he gone into as to

motive;® secondly, the Court will presume in favour of the
prineipal and as against the briber that the agent was in-
fluenced by the bribe, and this presumption is irvebuttable;
thirdly, if the agent be a confidential buyer of goods for
his prineipal from the briber the Court will assume as
against the briber that the trne price of goods as hetween
] him and the purchaser must be taken to be less than the

price paid to or chargad by the vendor by at any rate the

amount or value of the bribe.®  1f the purchaser alloges loss
or damage bevond this he must prove it.”

Moreover, if the agent has received a seeret commission
from a third party, the employer: can, in addition to re-

covering the amount of sueh commission, reiuse to pay the

ploration Syndicate, [1900] 1 Q. B. 232; Hovenden ». Millhoff, [1900]
83 L.T. 41

Per Colling, L. J., in Grant v. Gold Exploration Syndicate, [1900]
1 Q. B. 248,

|
|
i
|
; Salford Corporation ». Lever, [1801] 1 Q. B. 168; Grant ». Gold Ex-
1
|
|

l' Panama Telegraph Co. v, India Rubber Telegraph Works, [1875] 10
il Ch. 515; Grant v. Gold Exploration Syndicate, ubi supra; Hovenden
Jij v. Millhoff, ubi supra.
i ‘Hovenden ». {\lillhnﬁ'. ubi supra.

¥That is to say, it is no answer that the donor acted in good faith,
intending no wrong (Grant ». Gold Exploration Syndicate, [1900] 1 Q.
i B 249).
*See also Cohen v. Kuschke, [1900] 83 L. T. 102,
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agent any commission or reward for the services he has
rendered in connection with the transaction in question,!
and no enstom to the effeet that an agent should receive
double commission withont the knowledge of each of the
parties to the dealing will be held good.*  But an agent who
has received a bribe in one transaction is not disabled from
recovering commission in respect of a different transaction.”

Where an agent receives a commission seeretly, this does
not become the property of the company to such an extent
that it can follow the investments into which the money is
put until a judgment has been obtained for the return of
the amount.  The relation is that of debtor and ereditor, not
of trustee and cestui que trust.?

Where the Articles provide that the directors may par-
ticipate in the profits of contracts made with the eompany
upon deelaring their interest in such profits, this will be a pro-
teetion ;® but in sueh a case a divector interested must disclose,
not only that he has an interest, but also the nature and
amount of his interest.®  But although the failure to disclose
the amount of the interest is misconduet and a ground for
setting the contract aside, if that still be 1m.~.<'||>|v, the profit
made by the direetor who has disclosed that he is making
some profit cannot be recovered as an alternative remedy
when rescission has, owing to the change of cirenmstances,
hecome impossible,”

A claim for repayment of a bribe must be brought
within six vears after the company learns that there is a

IAndrews ». Ramsay, [1903] 2 K. B. 635.

*Bartram ». Lloyd, [1903] 88 L. T. 286.

Nitedals ’l’m-mfs!ikfuhrik v. Bruster, [1906] 2 Ch. 671.

Lister & Co. v. Stubbs, [18¢0] 45 Ch. D. 1.

sCosta Rica Railway Co. v. Forwood, [1901] 1 Ch. 746.

Liquidators of Imperial Mereantile Credit Association v. Coleman,
(1873] L. R. 6 H. L. 189; Dunne v. English, [1874] 18 Eq. 524; Turnbull
». West Riding Athletie Club, {1894‘} W.N. 4.

"Lady Forrest (Murchison) Gold Mine, [1901] 1 Ch. 582.
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charge of bribery made against the person implicated,! for
in cases of concealed fraud the Statute of Limitations runs
only from the discovery of the fraud.?

Orricers or A CoMpany

There are no ofticers whose funetions are defined by the
Aects, and a company can appoint what person it pleases to
whatever office it considers necessary. The officers must
take their orders from the directors, and, as a rule, their
functions are also determined by the directors. Unless an
officer has a contraet with the company fixing the terms of
his employment, he can be dismissed by the directors with
whatever notice to which he would be entitled if employed
by a private person.

A statement in the Articles of Association that a par
ticular man is or shall be the seeretary, manager, or other
officer is not a contract with him,* and each officer should
protect himself by sceing that his appointment is duly made
by a resolution of the board of directors or by an agreement
executed by the company after its incorporation.

The Manager or Managing Director.

A company whose business has many details to be
attended to requires a manager with considerable powers.
Ile may cither be one of the directors appointed to act as
managing director or be actually appointed as the manager,
and such powers may be delegated to him as the Articles
allow, or, if they are silent, such as in a similar business

would usually be entrusted to a manager. His salary may

"Metropolitan Bank v. Heiron, [1880] 5
ex parte Hesketh, [1897] 77 L. T. 681; 78 L
1 Ch. 154, 172.

*Giibbs v, Guild, [1882] 9 Q. B. l) .)‘i North American Land Co. v.
Watkins, [1904] 1 C h. 242 and 2 Ch. 2

l,lu\ v. Positive Government Awurunu' Co., [1876] 1 Ex. D. 20, 88;
Browne v. La Trinidad, [1888) 37 Ch. D. 1.

. Div. 319; Re Sale Hotel,
368; Re Sharpe, [1892]
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be either a fixed amount, or a commission upon profits, or
a combination of both. If the clerical work is not large the
manager may also discharge the duties of secretary.

The general rule is that the directors cannot appoint one
of themselves to an office of profit unless expressly empowered
by the Articles or by a resolution of the company. It is,
therefore, usual to insert in the Articles power for the
directors to appoint one or more of their body to be man-
aging director or directors, and to pay him or them special
remuneration, delegating to him or them such powers as are
necessary.! Such provisions as these are valid, and a person
dealing with a company through its manager or managing
director may assume that the usual and proper powers for
carrying on the business have been delegated to him, and,
although it may turn out that there has been no express
delegation, the contracts made by him with a stranger will
be binding.® But unless power is given to directors to
delegate their powers they eannot do so, and must themselves
do all acts except such as are usually done by servants or
agents.

A manager is an agent of the company, and must not
accept commissions or presents from persons having dealings
with the company. If he do so, he may be dismissed
without notice, and be called upon to pay over to the
company the amount received.’

A managing director is not a clerk or servant within the
meaning of Sections 114 and 250 (Preferential Payments
in Winding Up), so as to be entitled to payment of salary
in preference to other creditors.*

This power is conferred by Clause 72 of Table A.

*Biggerstafl v. Rowatt’s Wharf, [1896] 2 Ch. 93; National Malleable ¢-
Smith’s Falls, 14 O. L. R. 22; Thomas v. Standard hlmk, 250. W. R. 18s,
Clarke v. Union Fire, 10 P. R. 342; Milne v. Ontario Marble, 13 0. W.
1137.

33ee page 271, supra. )

‘Newspaper Proprietary Syndicate, [1900] 2 Ch. 349.
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The Seeretary.
The seerctary of a company is the agent through whom
the clevical work of the company is done. e must obey
the orders of the directors, and give effeet to their resolutions
by issuing notices, sending civeulars, writing letters, ete.
e will also prepare the agenda for direetors’ meetings and
general meetings of the company, and usually write up the
minutes either from his own notes or from those of the
chairman.  He will conduet the ordinary correspondence of
the company and answer inquiries, or direet clerks to do so.

Althongh a seeretary must obey orders, he elearly must
not do that which he knows to he a wrong to or a frand
upon other persons.  If he knowingly take part in the issne
of a fraudulent prospectus he will be personally liable,

A seeretary will become personally liable if he omits the
word “Limited” from the name of the company upon any
bill of exchange, promissory note, cheque, or order for
money or goods, unless the company pay the amount.!

The duty of the seeretary ineludes certifying transfers

(see page 162, supra) in the ordinary conrse, and receiving

and registering, when necessary, notices on hehalf of the
company § but where the same man is seeretary to two

companies knowledge acquired by him for one company is

not notice to the other.®*  Nor is notice received li.\' a seere-
tary or other officer not in the course of the company’s
business, or under sneh eivemmstances that it is not his
duty to communicate it to the company.® It is not part of
his duty to answer inquiries about moneys owing from the
company to persons with whom it has dealings, or to make

representations on behalf of the company in any matters

'Penrose v. Martyn, [1858] E. B, & E. 409,
*Fenwick, Stobart & Co., [1902] 1 Ch. 507.
Societe Generale v. Walker, [1885] 14 Q. B. D. 424, [1886] 11 App.

Ca. 20.
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except those things which fall directly within the scope of
the business of the company.

The distinetion between what is and what is not the duty

of the seeretary is important; for any person relying upon a

representation made by the seeretary within the scope of his
duty can look to the company to make good the representa-
tion; but when the representation is made by the seeretary
outside the scope of his duty the company will not be
responsible, and only the seeretary personally can be sued.
This is also the case if the seeretary makes a representation
which might have been within his duty, but which was in
fact made for his own purposes, and neither intended to
result nor in faet resulting in benefit to his employer.!

The law on this point was a few years ago very fully
discussed in the English Court of Appeal,® where Collins,
M. R., gave judgment as follows :—*“The general rule govern
ing the responsibility of a master for the acts of his servant
was stated by the late Willes, J., in Barwick v. English Joint
Stock Bank.”  The passage has been frequently eited and
approved, and runs as follows:—The master is answerable
for every such wrong of the servant or agent as is committed
in the course of the service and for the master’s benefit,
though no express command or privity of the master be
proved.™  Tle then gives instances where this rule has been
acted on, and proceeds: ‘In all these cases it may be said,
as it was said heré, that the master had not authorised the

'See and compare Bishop ». Balkis Consolidated Co., [1890] 25 Q. B.
D. 520; Swift v. Jewsbury, [1874] L. R, 9 Q. B. 301; British Mutual Banking
Co. ». Charnwood Forest Railway Co., [1886] 18 Q. B. D. 714; Barnett
v. South London Tramways Co., [1886] 18 Q. B. D. 815; Barwick ». English
Joint Stock Bank, [1867] L. R. 2 Ex. 259. As to a case of fraud in certi-
fying transfers see George Whitechurch v. Cavanagh, [1902] App. Ca. 117,

“Ruben v. Great Fingall Consolidated, [1904] 2 K. B. 712 (see particu-
larly page 725); affirmed in the House of Lords, [1906] App. Ca. 439,

31867] L. R. 2 Ex. 259.

‘This passage was also cited with approval by Lord Davey in the
House of Lords, [1906] App. Ca. page 446,




-

3]
-1
x

B. (. Conpaxy Manvarn

act. It is true he had not authorised the particular act, but
he has put the agent in his place to do that class of acts,
and he must be answerable for the manner in which the
agent has conducted himself in doing the business which it
was the act of this master to place him in.’ Founding them-
selves on the prineiple so stated, the English Court of Appeal
in British Mutunal Co. v.Charnwood Forest Railway Co.! held
that an action of deceit would not lie against a principal for
a fraudulent misstatement made by his servant for his own
private purposes in reply to a class of question which it was
within his ordinary duty to answer. The fact that it was
made, not in the supposed interest of the master, but for his
own private purposes, ipso faclo took it out of the scope of
the actual anthority. . . . . TIn Thorn v. Heard* Kay,
L. J., vefers to the case in these terms: ‘It was deliberately
decided that the words for the master's benefit are essential,
and that where an agent in the course of his employment
committed a fraud, not for his principal’s benefit, but for
the benefit of himself, and the principal did not benefit by
sueh fraud, he could not be made liable for it. It is obvious
that the ostensible authority (of the agent) may be larger
than the actual, but the question will still remain whether it
can ever be large enough to make the master responsible for
a frand or erime committed exelusively for the servant’s own
purposes, and not utilised in any way for the master.””
Accordingly the Court held that the Great Fingall
C‘ompany was not responsible for a share certificate to which
the seeretary had for his own fraudulent purposes wrong-
fully affixed the company's seal and forged the direciors’
signatures.  Stirling, L. J., conenrred, and called attention
to the fact® that, althongh strangers might not be affected by

[1886] 18 Q. B. D. 714.
2[1894] 1 Ch. at page 611, )
(1904] 2 K. B. at page 729, citing Mahoney ». East Holyford Mining Co.
[1874] L. R. 7 H. L. 869, and Lord Hatherley’s Judgment therein at page 899
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irregularities, forgery stood on a different footing, and a
forged document is wholly null and void. The House of
Lords affirmed this decision, but did not discuss the cases at
length.!  So, where a sceretary has forged the names of
directors to cheques purportimg to be drawn on behalf of the
company it can repudiate the cheques and recover from the
bank which has puid them.?

It is to be noted, however, that an act not wrongful in
itself done by an agent within the seope of his authority
binds his principal even where the motive was wrongful and
with a view to the private advantage of the agent, provided
the other party has no knowledge of the wrong and acts in
good faith.®

A representation as to the eredit of a person made by an
agent’ does not render his prineipal liable, and this protects
a company as well as any other prineipal.* An agent
making fraudulent and deceitful misrepresentations will of
course come under a personal liability for his wrongful acts,

As a servant or agent of the company, the secretary is
under the same obligation as any other servant or agent not
to accept commissions or bribes from persons having dealings
with his employers, and he should carefully avoid accepting
presents or bonuses from the promoters. If he do so he can
be compelled to account for them to the company.®

The Articles of Association frequently preseribe that the
seeretary shall countersign deeds sealed by the company® and

11906] App. Ca. 439.

*Kepitigalia Rubber Estates v, National Bank of India, [1909] 2 K. B.
1010. The fact that the pass book showed the forged cheques is no pro-
teetion to the bank where the directors did not examine it.

‘Hambro ». Burnand, [1904] 2 K. B. 10; Bryant ». Quebec Bank,
[1893] App. Ca. 170.

‘Hirst v. West Riding Union Banking Co., [1901] 2 K. B. 560.

*McKay’s Case, [1876] 2 Ch. D. 1; De Ruvigne’s Case, [1877] 5 Ch
D. 306. See also page 271, supra.

*Clause 76 of Table A is to this effect.
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cheques drawn on its behalf.  Even where not obligatory,

this is an advisable conrse to il!lll'i'.

As any eontract which if made between private persons
would not require to he under seal may be made on behalf
of the company by any personacting under the express or
implied authority of the company, it will frequently happen
that the manager or seeretary has power to contract for the
company ; but whether he has this power or not will be a
question of faet in cach case.  If the Articles dirveet that
any parts of the business must he done by the divectors only,
it will be obvious that these cannot be delegated; but if
delegation is possible, the questions will be—(1) Ilas any
such delegation heen expressly made £ and (2) if none has
been expressly made, Has the conrse of business heen sneh as
to give an implied anthority ¢ The answers must depend
upon the facts of each case.

The secretary is one of the ofticers liable to penalties for
not making proper Returns of Allotments and for not filing
the contracts for the issue of fully paid shaves (Seetion 97).
He is named in Seetion 107, Sub-scetion 1, as one of those
liable to penalties for not registering mortgages or charges
required to be registered, and wounld he ineluded in the
words “or other officer™ in Seetion 108, Sub-seetion 2, and
in the words “any person” in Seetion 107, Sub-seetion 2.
He is also one of the persons who may make a statutory
declavation that the preseribed conditions for commeneing
husiness have been complied with (Section 96),

The sceretary is one of the officers of the company liable
to be examined in a winding up, either under Seetion 220
(private examination) or under Seetion 221 (publie examina-
tion), and, if a delinguent, he may be rendered liable under
Section 254 (misfeasance).

A seeretary may be a “elerk or servant” entitled to the
benefit of the Preferential  Payments in Winding Up
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(Sections 114 and 250) ; but a secretary who does not give
his whole time to the company, but performs his duties by
deputy, is not within those seetions,!

The Nolicitor.

Before the incorporation of the company a statutory
declaration must be filed “hy a solicitor of the Supreme
Conrt, engaged in the formation of the company, or by a
person named in the Artieles as a director or secretary,” of
compliance with the requirements of the Aet (Seetion 27,
Sub-seetion 2).  This, therefore, is the first appearance of
a solicitors but it will not bind the company to employ or
pay him.

A company usually appoints a solicitor, often nominating
him in the Artieles of Association; but the faet of being so
named does not ereate a contract with the solicitor so as to
give him a right to damages if the company refuse to
employ him;* nor does a statement in the Articles that the
company shall pay the preliminary expenses of forming the
company give the promoters or solicitors any right to be
paid expenses they have inenrred or costs which have
acerned.® It follows, therefore, that if a solicitor wishes to
be secure of receiving his costs inenrred about the formation
of a company, he must either have a retainer from the
promoter and get pavment from him, or see that a definite
contract is made with him by the company after its
incorporation.

When a person is appointed solicitor to a company, he
naturally acts for the company in most of its affaivs; but the
company is at liberty to employ any other person or firm for

'Cairney v. Back, [1906] 2 K. B. 746,

Eley v. Positive Government Assurance Co., [1876] 1 Ex. D. 20, 88;
Browne ». La Trinidad [1888] 37 Ch. D. 1

English & Colonial Produce Co. ‘[H')()ﬂ] 2 Ch. 435; Hereford and
South Wales Wagon Co., [1876] 2 Ch. D. 621. Sce also page 112, supra.
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any business unless there is an agreement that it will
exclusively employ a specified person or firm.

The solicitor advises the company in all matters where
his advice is asked, and in large companies he frequently
attends board meetings, and is present to advise the divectors
at general meetings. It must be remembered, however, that
the solicitor has no anthority, and is only an adviser, whose
advice may be aceepted or rejected.

In questions as to inereasing or reducing the eapital,
issuing new shares or debentures, forfeiting shares, passing
resolutions for winding up, or undertaking any scheme for
amalgamation with other companies, it is most desirable that
advice should be had before even the preliminary steps are
undertaken, as mistakes may easily be made, which almost
always involve considerable expense, and which sometimes
-annot afterwards be rectified: as, for instance, where a
company, having passed resolutions for winding up with a
view to reconstruetion, found that, although the scheme for
reconstruetion could not be carried out, the company was in
liguidation.!

By Section 199 the sanction either of the Court or of
the committee of inspection is necessary for the appointment
of a solicitor in a compulsory winding up, and must be
obtained before the employment, except in cases of urgency.
In such ecases it must be shown that there was no undue
delay in obtaining the sanction. Solicitors should see that
this necessary preliminary is complied with, or they will lose
their right to costs, and they should note that the lignidator’s
authority is only to employ a solicitor to take any pro-
ceedings or do any business which the liquidator is himself
unable to take or to do. In a voluntary winding up these
rules do not apply.

"Thomson v. Henderson’s Transvaal Estates, [1908] 1 Ch. 765; ex parte
Fox, [1871] 6 Ch. 187; Cleve v. Financial Corporation, [1874] 16 Eq. 363.
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The solicitor’s right is only to be paid his costs out of
the assets of the company, and the liquidator is not personally
liable for the costs of the winding up:! but the solicitor will
have a lien for his costs on any moneys which may be re-
covered in the winding up through his instrumentality,® and,
as the costs of the winding up take priority over other
claims, he will be entitled to be paid before the unseenred
ereditors of the eompany receive any dividend.

A solicitor is not an officer of the company within
Section 254 so as to be liable to the summary process
therein provided for the assessment of damages against
delinquent directors and officers,® unless he is also a pro-
moter of the company, or by reason of the manner of his
employment it appears that his position is more than that of
solicitor,* when he will be liable on this distinet ground.

A person is not a promoter within the meaning of
Section 93 (Directors” Liability) by reason of his acting in
a professional capacity for persons engaged in the promotion,
but he may by doing other acts have become a promoter.®

A solicitor’s aunthority to represent the company is
determined by its dissolution, and if he continues to act after
the dissolution he will be liable to the other party for any
costs incurred by reason of his so doing.®

The Audilors.

Every company must at each annunal general meeting
appoint an auditor or auditors to hold office until the next
annual general meeting, and if none be appointed the
Lieutenant-Governor in Council may, on the application of
‘Ex ﬁﬂrll‘ Watkin, [1876] 1 Ch. D. 130.
2Re Massey, [1870] 9 Eq. 367, .
Carter's Case, [1886] 31 Ch. D. 496.
‘Re Liberator Permanent Benefit Building Society, [1894] 71 L. T. 406.
#See Section 93 and re Turner, [1884] 53 L. J. Ch. 42, 49 L. T. 20, and

note *,
*3alton v. New Beeston Cycle Co. No. 2, [1900] 1 Ch. 43,
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any member of the company, appoint an auditor for the
enrrent year and fix his remuneration (Seetion 119, Sub-

seetions 1 and 2). The divectors may, however, hefore the
statutory meeting appoint the first anditors, to hold office
until the first annual general meeting, unless previously
removed by a resolution of the sharcholders in  general
meeting, in which ease the shareholders at such meeting may
appoint auditors (Sub-seetion 5).  The directors may also
fill any casual vacaney in the office of auditor; but while the
casnal vacancy continues the surviving or continuing anditor
or auditors (if any) may aet (Sub-scction 6).

To prevent an auditor who has been inconveniently faithful
to his duties heing displaced at the next aunual meeting with-
out notice to the sharcholders, Sub-scction 4 of Section 112
provides that no person, other than a retiving aunditor, shall
be appointed at an annual general meeting unless a share-
holder has given notice to the company, not less than
fourteen days before the anmual general meeting, of* his
intention to nominate him.  The company must send a copy
of the notice to the retiring anditor, and give notice to the
sharcholders, either by advertisement or in any manner
allowed by the Articles, not less than seven days before the
meeting: but if the meeting is not called until after the
notice of intention to nominate a new anditor, the notice to
the sharvcholders may be given with the notice calling the
mecting, and it will be no objection that the limits of time
ahove mentioned are not observed.

A director or officer of the company is not capable of
being appointed anditor (Sub-section 3).

The remuneration of the anditors must be fixed by the
company in general meeting, except that the remuneration
of any auditors appointed before the statutory meeting, or
to fill any casual vacancy, may be fixed by the directors
(Sub-seetion 7).
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The duties of the anditors are stated in Section 120,
Every auditor has at all times a right of access to the hooks
and accounts and vouchers of the company, and may require
from the directors and officers all necessary information and
explanations.

As expressed in Seetion 120, Sub-seetion 2, the anditors
must make a report to the shareholders on the accounts
examined by them, and on every balance sheet laid before
the company in general meeting, stating (a) whether they
have obtained all the information and explanations they
have required, and (4) whether the balance sheet is properly
drawn up =0 as to exhibit a true and correct view of the
state of the company’s affairs “according to the best of their
information and the explanations given to them, and as
shown by the books of the company.”

The balance sheet must be signed by two directors, or by
the sole director if there is only one, and the aunditors’
report must be attached thereto, or a reference to it inserted
at the foot of the balance sheet. The report must be read
before the company in general meeting, and be open to

' who is also entitled to be

inspection by any shareholder,
furnished with a copy of the balance sheet and auditors’
report at a charge not exceeding ten cents for every hundred
words (Section 120, Sub-section 3).

As to other matters affecting the balance sheet see
Chapter XV1I., page 333.

ITolders of preference shares and debentures in companies
other than private companies or companies registered before
the 1st July, 1910, are by Section 121, given the same right to
reccive and inspect the balance sheets of the company and
the reports of the aunditors and other reports as are pos-
sessed by holders of ordinary shares of the company.

"This would seem to include preference sharcholders of a private
company, although Section 121 does not apply to them.
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By Sub-section 4 of Scetion 120, if any copy of a
balance sheet is issued, eirenlated, or published, not having
heen signed as required by the section, or without either a
copy of the auditors’ report attached or containing the
required veference to such report, the company, and every
director, manager, secretary, or other officer of the company
knowingly a party to the defanlt, is liable to a fine not
exceeding two hundred and fifty dollars.  The requirements
of the section relate to every balance sheet “laid before the
company in general meeting,” and, presumably, the penalties
will not attach in respect of other balance sheets,

It is not enough, however, for the auditors to report that
the balance sheet does not exhibit a true view of the accounts.
They must report generally on the state of the accounts.!

These provisions are general, and apply to all companies,
They will therefore supersede any regulations of the eom-
pany mnot in accord with them. Any Article or special
resolution requiring the anditors not to disclose facts (e.g.
in relation to a seeret reserve fund) which they may consider
it their duty to include in their report is unlawful and
invalid.!

The “statement, in the form of a balance sheet,” which
every publie company is required by Section 34, Sub-sec-
tion 3, to file is to be “andited and signed by the company’s
auditors;” but there are no provisions as to the making or
filing of any report on such statement by the auditors (see
page 335, infra).

The auditors are essentially agents of the shareholders,
and their duty is to act as a check upon the directors, and to
give an assurance to the shareholders that the balance sheet
and report are a bond fide and correct statement of the
affairs of the company.

'Newton v, Birmingham Small Arms Co., [1906] 2 C'h. 378.
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Persons who perform the duties of auditors without
being regularly appointed may become de facto officers of the
company, and liable as such to misfeasance proceedings; but
this is a question of fact, and the services of an accountant
are not necessarily those of an anditor.!

Much attention was called in England a few vears since
to the duties of anditors in connection with the “Liberator
group” of companies. In the case of the London and
General Bank (one of this group) it was held by the Court
of Appeal® that in the cirenmstances of the case the auditor
of that company was liable to repay a dividend improperly
declared in reliance upon a misleading certificate given by
him. The jndgment of Lord Lindley contained the follow-
ing declarations of principle:—*“It is no part of an auditor's
duty to give advice, either to directors or shareholders, as to
what they ought to do. An auditor has nothing to do with
the prudence or imprudence of making loans with or without
security. It is nothing to him whether the business of a
company is conducted prudently or imprudently, profitably
or unprofitably. Tt is nothing to him whether dividends are
properly or improperly declared, provided he discharges his
own duty to the shareholders. Ilis business is to ascertain
and state the true financial position of the company at the
time of the audit, and his duty is confined to that. But
then comes the question, ITow is he to ascertain that
position? The answer is, By examining the books of the
company. But he does not discharge his duty by doing this
without inquiry and without taking any trouble to see that
the books themselves show the ecompany’s true position. He
must take reasonable care to ascertain that they do so.
Unless he does this his audit will be worse than an idle
farce. Assuming the books to be so kept as to show the true

"Western Counties Steam Bakeries, [1897] 1 Ch. 617,
*London and General Bank, [1895] 2 Ch. 673.
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position of the company, the auditor has to frame a balance
sheet showing that position according to the hooks, and to
certify that the balance sheet presented is corrveet in that
sense. ... Anoauditor, IIII\\'(‘\'('I', i+ not bound to do
more than exereise reasonable eare and skill in making in-
quiries and investigations.  Ie is not an insurer, A

What is reasonable care in any particular case must 'vaond
upon the ciremmstances of that case. Where there is nothing
to excite suspicion very little inquiry will he reasonably
sufficient, and in practice I believe business men seleet a few
cases at haphazard, see that they are right, and assume that
others like them are correet also.  Where suspicion is aroused

more care is obviously necessary.”

In the partienlar ease in question it appeared that the
auditor himself considered some of the items on the credit
side very unsatisfactory, and called the attention of the
directors to this faet in a special report, and strongly urged
that no dividend shonld be paid.  The dirvectors, however,
induced him to omit any reference to this in the certificate
annexed to the balanee sheet, and at the meeting of share
holders a dividend of seven per cent. was declared.  The
Court held that the anditor had failed in his duty to the
shareholders, and that the declaration of a dividend being
the natural vesult of this failure of duty, the anditor and
the directors were jointly and severally liable to repay the
amount of the dividend. The dividend for the previous year
had also been improperly paid, but it was not proved that
the anditor “really knew, or ought then to have known, that
the position of the bank was not correctly shown by the
hooks,” and he escaped liability in respeet of that year. It
was also held not to be enough to insert such a vague phrase

“The value of the assets as shown is dependent upon
vealisation.”  If a warning is to be given, it must be clear.
It is not enough to give the shaveholders “means of obtaining
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information™; they must be given the necessary information
itself.

Lopes, L. )., gives the following definition' :—*It is the

duty of an auditor to bring to bear on the work he has to
perform that skill, care and caution which a reasonably
competent, eareful; and eautions auditor wonld use. What is
reasonable skill, care, and caution must depend on the
particular circumstances of cach case.  An auditor is not
bound to be a detective, or, as was said, to approach his
work with suspicion, or with a foregone conclusion that there
is something wrong. e is a watchdog, not a bloodhound.
e is justified in believing tried servants of the company in
whom confidence is placed hy the company. He is entitled
to assume that they are honest, and to rely upon their
representations, provided he takes reasonable care.  Tf there
is anything calevlated to excite suspicion, he should probe it
to the bottom; but in the absence of anything of that kind he
i= only bound to be reasonably eautious and careful.
It is not the duty of an anditor to take stock; he is not a
stock expert: there are many matters in which he must rely
on the honesty and aceuracy of others.  Ile does not
gnarantee the discovery of all fraud.”

It must not, however, be thought that an auditor may
rely upon others for anything which it is part of his duty to
examine himself.

The auditors will clearly be bound to ask for any in-
formation and explanations they require to form an opinion

upon the company's position, and take into account the
answers they get before they make their report, and must
form their own opinion whether the balance sheet exhibits
“a true and correet view of the state of the company’s
affairs.” A balance sheet may contain no mis-statements

and yet not come up to the standard.

IKingston Cotton Mill Co. No. 2, [1898] 2 Ch. 285
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Again, the auditors usually know nothing of what
allowance ought to be made in respect of bad or doubtful
debts.  This depends upon the facts of each case, and the
credit and responsibility of the debtors, into which auditors
usually cannot inquire. But if there are cireumstances
which bring to the notice of the auditors that the book debts
or any other assets ought not to be treated as of their nominal
value, they should require that the balance sheet shall
estimate such assets at their fair value, or add a note
warning the shareholders of the facts.

Again, it is not the duty of the auditors to value the
freehold or leasehold property or the stock-in-trade of the
company.  But if they find that depreciation is not being
written off from a wasting property, or that absurd values
are placed upon existing property, or, still more, if amounts
are being “written on” for supposed enhancement of value,
they should require the directors either to have an inde-
pendent valuation by some competent persons, or to state
c¢learly in the balance sheet how the amowits are arrived at.

The aunditors will, of course, see for themselves that all
the securities and property represented to belong to the
company actually exist, and that the proper documents of
title are in the company’s possession, and will not be satisfied
with being shown a bundle “said to contain the proper
securities.”

Though it is not the duty of aunditors to advise, they
usually give the company the advantage of their experience
in determining what amounts may be properly carried to
capital account, what divided over several years, and what
charged to the current year, and they should particularly
direct their attention to seeing that dividends are only paid
out of profits. If the directors do not accept their opinion,
they must protect themselves by attaching a note to the
balance sheet or profit and loss account,
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It is usual for the report and balance sheet to be
submitted to the anditors a sufficiently long time before the
general meeting for their report or certificate to be added to
the balance shect before it is sent to the members. The
whole report may be a separate document, but it must in
any case be read at the general meeting, and a reference to
the report must be inserted at the foot of the balance sheet
(Section 120, Sub-section 3). When auditors have made a
report to the directors they should firmly refuse to allow it
to be suppressed or to modify it, unless there is shown to be
a mistake in it.

It has been said that the auditors are agents for the
sharcholders, but this must not be taken to include the
doctrine that notice of facts given to the auditors is notice
{o the sharcholders, so as to prevent them from afterwards
objecting to any misconduct of the directors or other persons
of which the anditors had knowledge.!

The duty of the auditors is to investigate the affairs of
the company and to report to the shareholders upon them,
and if any loss arises to the company from the neglect of
this duty the auditors may be held personally liable;* but
this is not a breach of trust, and after six years the Statute
of Limitations will be a good defence.

Sometimes very difficult questions arise as to the proper
basis on which a correct balance sheet should be made out,
and as to what should properly be carried to capital and
what to current account. An auditor, if a case of real
diffieulty arises, should protect himself by taking the opinion
of counsel on the point in doubt.

The following is a form of report which may be used

by auditors to comply with the Act:—

We have examined the books and accounts of the company for the
year ended 31st December ,1911, and the above balance sheet is, in our

Spackman v. Evans, [1868] L. R. 3 H. L. 171.
*Leeds Estate Bulldlng Society v. Shepherd, [1887] 36 Ch. D. 787
re London and General Bank, [1895] 2 Ch. 166 and 673.
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opinion, a full and fair balance sheet, as at that date, containing the par-
ticulars required by the regulations of the company, and is properly drawn
up so as to exhibit a true and correet view of the company's affairs
according to the best of our information and the explanations given to us,
and as shown by the books of the company. We have obtained from
the directors and officers of the company all the information and explana-
tions we have required.

If appropriate, there should be added, “and we have
inspected the seeurities held at the head office [for the
amount standing as reserve fund].”

If necessary, the anditors should add any speeial remarks,
such as; “The item ‘Securities and Investments’ includes
1000 ordinary shares of $10 each of the A. B.
Company, Limited, which is in liquidation”; or, “Under
the heading *Mortgages and Loans’ is included interest
acerned and “due, some of which is in respeet of interest
for years prior to 191075 or, “At present prices the
investments of the company are not of the value shown
above; but this does not affeet the Profit and Loss Aceount,
where only the interest actually received is eredited.”

The name of the person or firm to be appointed auditor
or auditors for the ensuing year, and the amount of the
remuneration, should be moved and seconded by non-official
sharcholders—mnot by directors or other officers of the

company—at the annual general meeting in each year.
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CHAPTER XIV.
THE ACTS OF THE COMPANY.
GeNeran MEeETINGS,

Tue ordinary business of the company is transacted by the
directors.  The company exercises its control and does such
acts as are reserved to it by the votes of a majority at
general meetings.  “Whenever a certain number are in-
corporated, a major part may do any corporate act; so if all
are summoned and part appear, a major part of those that
appear may do a corporate aet”;' but if the Articles
preseribe a quornm, no less number of members ean do
husiness.®  The assent of every member of a company given
separately has not the same effect as a resolution passed at
a general meeting.®

A single person cannot constitute a meeting*~—a rule
which has eonsiderable importance now that a company may
consist of only two persons, of whom one may be absent or
ill.  If, however, a class of shareholders consists of only one
person (e.g. where one man holds all the preference shares)
clanses in the Memorandum or Articles requiring the
consent of a meeting of such class may he satisfied by a
resolution in writing signed by that one person.®

'"Per Lord Hardwicke, Attorney-General v. Davy, [about 1745] 2 Atk
212, See also per Wills, J., Merchants of the Staple v. Bank of England,
[I888] 21 Q. B. 165,

*See page 316,
Re George Newman & Co., [1895] 1 Ch. 674.

‘Sharp ». Dawes, [1876] 2 Q. B. D. 26; Sanitary Carbon Co., [1877]
W. N. 223.

*East ». Bennett Bros. [1911] 1 Ch. 163.
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The Statutory Meeting.

Section 72 of the Act imposes the obligation to hold a
general meeting “once at the least in every calendar year,
and not more than fifteen months after the holding of the
last preceding general meeting.” Section T3 provides in the
case of companies registered after the first day of July, 1910,
for the holding of a statutory meeting (see infra).

Companies must hold what is now formally called
their “statutory meeting” within a period of not less
that one month nor more than three months from
the date at which the company is entitled to commence

]

~a

(Section 73, Sub-section 1). This date is fixed
by Section 96, in the case of a public company registered
after the 14th day of March, 1912, as the date when a
statutory declaration has been filed that the minimum
subseription has been allotted, and that the directors have
paid the application and allotment moneys payable on their
shares. The Aect contains no provisions for the case of a
private company, and such a company is accordingly
entitled to commence business as soon as it is incorporated.

It is intended that at the statutory meeting the share-
holders shall have an opportunity of learning how the

business’

flotation of the company has been effected, and of taking
matters to some extent into their own hands. Seetion 73,
Sub-sections 2 to 4, requires the directors of companies
other than private companies,' at least seven days before
the statutory meeting, to forward to every member a report
certified by not less than two directors, or, if there are not
two directors, by the sole director and manager, stating—
1. The total number of shares allotted, distinguishing
1] those issued as fully or partly paid up otherwise
, than in ecash, and stating the consideration for
which they have been allotted.

e Private companies are excluded by Sub-section 10.
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2. The total amount of cash received by the company
in respect of all the shares allotted, distinguished
as aforesaid.

3. An abstract of the receipts of the company on
account of its capital, whether from shares or
debentures, and of the payments made thereout,
up to a date within seven days of the date of the
report, exhibiting under distinetive headings the
receipts of the company from shares and deben-
tures and other sources, the payments made
thereout, and particulars concerning the balance
remaining in hand, and an account or estimate of
the preliminary expenses of the company.

4. The names, addresses, and deseriptions of the
directors, auditors (if any), managers (if any),
and secretary of the company. (This will show if
there has been any change since the issue of the
prospectus. )

5. The particulars of any contract the modification of
which is to be submitted to the meeting for its
approval, together with the particulars of the
modification or proposed modification.!

The statements referred to in the first three of the
preceding paragraphs must be certified by the auditors (if
any) to be correct (Sub-section 4).

A copy of the report must be filed with the Registrar of
(‘ompanies as soon as it is sent to the members (Sub-
section b), but private companies are excluded from this
provision (Sub-section 10).

There must also be prepared and produced at the
statutory meeting, and be accessible during the whole meet-

'A company may not prior to the statutory meeting vary the terms
of a contract referred to in the prospectus, or statement in lieu of pros-
pectus, except subject to the approval of the statutory meeting (Section 92).

—
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ing, a list showing the names, descriptions, and addresses of
the members of the company, and the number of shares held
by them respectively (Sub-section 6).

If default is made in filing the report or holding the
statutory meeting, any sharcholder may, at the expiration of
fourteen days after the last day on which the meeting ought
to have been held, petition the Court for the winding up of
the company.  The Court, on the hearing of the petition,
may cither diveet the company to be wound up, or direet the
report to be filed or a meeting to be held, or make such
other order as may be just, and may order the persons in
default to pay the costs of the petition (Seetion 187, and
Section 73, Sub-section 9).

The amendment passed by the Legislature in the session
of 1912 provides that if defanlt is made in complying with
the requirements of Scetion 73 regarding the holding of the
fivst statutory meeting and the sending of the statutory
report the company and every director, manager or other
officer who knowingly and wilfully authorises or permits the
defanlt shall be liable to a penalty of twenty-five dollars per
day for each day during which the defaunlt continues,

At the meeting a discussion may be raised on “any
matter relating to the formation of the company, or arising
out of the report, whether previons notice has been given or
not,” but no resolution may be passed without such notice as
the Articles of Association require (Seetion 73, Sub-sec-
tion 7). The meeting may adjourn from time to time, and
notice may be given in the interval of any resolution, and at
the adjourned meeting any resolution may be passed of
which notice has been given in accordance with the Articles
of Association (Sub-seetion 8),

The provision for adjournments of meetings usublly
inserted in the Articles is that “The chairman, with the
consent of the meeting, may adjourn,” ete., in which case
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the meeting cannot compel the chairman to adjourn;' but
it would seem that the words of the Aet in reference to the
statutory mecting—viz, “The meeting may adjourn from
time to time™——put the power of adjournment into the hands
of the majority of the meeting, without regard to the
chairman.

Nubsequent General Meetings.

The company must hold a general meeting “once at the
least in every calendar year, and not more than fifteen
months after the holding of the last preceding general
meeting”™  (Seetion 72), and the company, and every
director, manager, seeretary, or other officer knowingly a
party to defanlt in ecomplying wWith this regulation is liable
to a fine not exeeeding two hundred and fifty dollars, while
the Court can, on the application of any shareholder when
default has been made, call or direet the calling of a general
meeting.”

This is ealled the “Aunual General Meeting,” or the
“Ordinary General Meeting,” and the time at which it is to
be held is usually fixed by the Articles. Under Section 72,
Subrsection 3, every general meeting of the company must
be held within the provinee. Table A provides that “at such |
time (not being more than fifteen months after the holding
of the last preceding general meeting) and place as may be
preseribed by the company in general meeting, or, in
default, at such time in the month following that in which
the anniversary of the company's incorporation occurs, and
at such place, as the directors shall appoint,” and further

'Salisbury Gold Mining Co. v. Hathorn, [1897] App. Ca. 268.

It would seem that if an extraordinary general meeting has been held
the section will be satisfied if the next general meeting is within fifteen
months of the extraordinary general meeting, and in the next succeeding
calendar year.

*Apart from this statutory power the Court has no jurisdietion to
direct the holding of a meeting of a company not in liquidation (Mae-
Dougall v. Gardiner No 1, [1875] 10 Ch. 606.)
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provides that “in default of a general meeting being so held,
a general meeting shall be held in the month next following.
and may be convened by any two members” (Clause 46).
Some companies hold two ordinary general meetings in the
vear. Tt is customary to declare in the Articles that all
business exeept such as is there mentioned (i.e. receiving
the report of the directors, sanetioning a dividend, consider-
ing the aceounts and balance sheet, and electing directors
and anditors)! shall be deemed special, and that notice must
be given of the general nature of all special business.
Without such a provision in the Articles it seems that no
business could be transacted of which previous notice had
not been given;* and where these clauses are included any
business not specially mentioned as an exeeption ean only
be transacted if notice has been given.

Other general meetings may, however, be held from
time to time. These are called “Extraordinary General
Meetings,” and at them only the speeial business for which
they are convened can be transacted. Extraordinary
meetings can be convened by the directors whenever they
think proper, and in certain cirenmstances may be eonvened
by the members themselves, subject to the eonditions con-
tained in Section 74, which overrides any speeial regulations
of the company. By this section the directors are bound
forthwith to convene an extraordinary general meeting on the
requisition of the holders of not less than one tenth® of the
issued eapital of the company upon which all calls or other
sums then due have been paid.*  The requisition (which
may consist of several docnments) must state the objects of

'As to the special requirements when an auditor other than the re-
tirtn g auditor is proposed see page 284,

2Per Littledale, J., in Rex ». Hill, [1825] 4 B. & C. 444.

Fruit and Vegetable Growers' Association v, Kekewich [1912] 2 Ch. 52.

‘If the Articles allow a smaller number to requisition a meeting, this,
being an additional power not inconsistent \\'itmv Act, will be effective

It seems also that preference shareholders may join in demanding a meet-
ing, even if they are not entitled to vote thereat.

——
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the meeting, and must be signed by the requisitionists and
deposited at the office of the company. If joint holders of
shares join in the requisition all must sign, unless the
Articles specifically authorise one to sign for all: the
signature of one on behalf of all is of no avail.! If the
directors do not proceed to eause a meeting to be held within
twenty-one days from the date of the requisition being
deposited, the requisitionists, or a majority of them in value,
may themselves convene the meeting, but it must be held
within three months from the date of the deposit of the
requisition.®  If at any such meeting a resolution requiring
confirmation at another meeting is passed, the directors
are bound forthwith to convene a further extraordinary
general meeting to consider and, if thought fit, to confirm
the resolution as a special resolution, and if they fail to do
so within seven days of the passing of the first resolution
the requisitionists, or a majority of them in value, may
convene the meeting. Any meeting convened by requisition-
ists is to bo convened as nearly as possible in the same
manner as that in which meetings are to be convened by
directors (Section T4, Sub-section 5).

There is no provision in the Act, similar to that usually
inserted in Articles, that at a meeting convened by
requisitionists no business is to be done other than that
mentioned in the requisition; but perhaps this is implied in
the provision that the requisition must state the objects of
the meeting. In any case due notice must be given of any
business to be transacted.

The directors have a duty as well as a right to
circularise the members for the purpose of advising them

'Patent Wood Keg Syndicate v. Pearse, [1906] W. N. 164,

*The secretary cannot without the sanetion of the board summon the
meeting on receipt of the requisition. Whether the requisionists can
emplcy him to give the notice after the twenty-one d&{u have elapsed is
still an open question (State of Wyoming Eyncfi'rate, [1901] 2 Ch. 431).
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as to the prudence or propriety of any proposed resolution,
and may use the company’s money for this purpose or for
procuring proxies in their own favour.!

Notice of all general meetings must be given to the
members in manner preseribed by the company's Articles or
by Table A, A company is not

corporately assembled” o
as to be able to do husiness unless the meeting is held npon
notice which gives every member the opportunity of being
present;® bt it is thought that a provision in the Articles
that non-reeeipt hy any member of notice, or the accidental
omission to give any member notice, shall not invalidate
proceedings, is effective (see Table A, Clanse 49).

Under Table A, seven days’ notice at the least must be
given to each member.  Seven days” notice, if not qualified,
means seven elear dayvs—i.e. exclusive of the day of giving
the notice and the day of the meeting? By Clause 49 it is
declared that the seven days shall be exclusive of the day on
which the notice is served, but inelusive of the day for
which the notice is given, and by Clanse 110 the day of
serviee is the day when the notice would be delivered in the
ordinary conrse of post. With such a provision, or when
these  provisions are omitted, notices  shonld he posted
fourteen or fifteen days before the meeting, as they may not
be delivered to some members at least till three or four days
aftor posting. But if the notice may be given hy advertisement
it will he suflicient if it appear seven elear days before the
meeting, and it is not neeessary to show that it reached all

Peel v. London and North Western Railway, [1907] 1 Ch. 5; Camp-
bell » Australian Mutual Society, [1909] 77 L. J. P. C, 117, 99 L. T. 3,
24 T. L. R. 623.

Smyth v. Darley, (1849) 2 H. L C. 789; Merchants of the Staple ».
Bank of England, [1888] 21 Q. B. D. 165.

3;See Railway Sleepers Supply Co., [1885] 20 Ch. D. 234, and cases there
cited
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the members on that day.! In general, no notice is required
to be given of adjourned meetings, if held within the limits
preseribed by the Articles of Association, as they are merely
continuations of the previous meetings, at which, if notice was
properly given, all the members have had the opportunity of
being present, and those who were present have agreed to
the time and place of adjournment. But under Clause 55
of Table A, if the adjournment is for ten days or more,
fresh notice is required.

When notice has been duly given of a meeting, the
meeting eannot be postponed by a subsequent notice;* the
proper course is for the meeting to be held and adjourned.

In the absence of some special provisions in the Articles,
it is not necessary to give notice to the representatives of
deceased persons unless such l'vlu't'sl‘ll“lti\‘(‘-‘ have become
members by formal registration  Clause 114 of Table A
does require notice to representative shareholders,

A notice, to be good, must be given by persons authorised
to summon the meeting, and resolutions passed at a meeting
convened by the seeretary withont the anthority of the board
are invalid, nor will the consent of directors separately given
suffice.t  But if the notice purports to be issued by the
authority of the directors and is subsequently ratified by
them at a board meeting it will be valid,* and Warrington,
J., has held that a notice given by a person believing himself
to be a director, and subsequently adopted by another
director, was valid under an Article rendering valid acts
dome by persons aeting as directors, althongh an irregularity

Sneath v, Valley Gold Co., [1893] 1 Ch 477.

“Smith », Paringa Mines, Limited, [1906] 2 Ch. 193.

Allen v. Gold Reefs of West Africa, [1900] 1 Ch. 656.

‘Hayeraft Gold Reduction Co., [1900] 2 Ch. 230; State of Wyoming
Syndicate, [1901] 2 Ch. 431,

‘Hooper v. Kerr Stuart & Co., [1900] 83 L. T. 729.
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be subsequently discovered,! and Swinfen Eady, J., that the
resolutions of a general meeting convened by de facto
directors are not invalidated by any irregularity in the
constitution of the board.?

If there are no directors, and no special provisions in the
Articles to meet the case, any five members ean convene a
meeting under Section 75.°

If directors fail to convene the annual meeting, the
proper proportion of the members can requisition an extra-
ordinary general meeting (see page 299, supra); but this
does not always meet the ease, for certain business (e.g.
the appointment of auditors under Seetion 119, and also
the submission of a balance sheet under the common form
of Articles) has to be done at the annual general meeting,
and to procure the holding of such meeting any member
may, under Section 72, apply to the Court to call or direct
the calling of a meeting, or the member may enforee
penalties under that section. Claunse 46 of Table A, how-
ever, allows any two members to summon the annual general
meeting if the directors fail to do so.

Only members of the company are entitled to be present,
and a member cannot insist on his solicitor or other agent
being allowed to accompany or represent him, the Articles
almost invariably requiring that a proxy shall himself be a
member of the company. Section 76, however, gives any
company which is a member of another company power by
minute of the directors to authorize any of its officials or any
other person to act as its representative at meetings, and
such representative has, on behalf of the company appointing
him, the right to exercise the same functions as if he were
an individual shareholder.

"Transport, Limited, v. Bchombeg, [1905] 21 Times L. R. 305
*Boschoek Co. v. Fuke, (1906] 1 Ch 148,
*Brick and Stone Co., [1878] W. N. 140,
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Mixvres or Business Doxe ar MerriNGs.

Every company must canse minutes of all proceedings of
general meetings, and of its directors or managers, to be
entered in books provided for the purpose, and such minutes,
if purporting to be signed by the chairman of the meeting
or of the next succeeding meeting, shall be evidence of the
proceedings, and until the contrary is proved every meeting
of the company, or of the directors or managers, of which
minutes have been so made is to be deemed duly held and
convened, and all proceedings thereat duly had, and all
appointments of directors, managers, or liquidators are to
be deemed to be valid' (Section 79, and see Table A,
Clause 75). y

The usual course is for the sccretary to prepare the
agenda, or heads of the business to be transacted at the
meeting, and to lay them before the chairman, who brings
the various items before the meeting for consideration.

The secretary takes notes of the proceedings of each
meeting, whether a general or board meeting, and after-
wards enters them in the minute books, and reads the
entries at the next general or board meeting, as the case
may be. The chairman ‘then puts them to the vote, and
signs them if approved; or if any amendment is required,
that is first made and initialled by him, and the minutes
are then signed. In the minutes of this meeting a note
should be made that “the minutes of the preceding meeting
were read and signed as correct.” It is not proper to say
“the minutes were confirmed,” as this might lead to an
inference that the business recorded was reconsidered and
confirmed, which is not the case. Directors present when
the minutes of a previous meeting are read and signed

"This must, of course, mean in regard to matters properly entered in
the minutes, and the evidence will only be that such and such proceedings
were had, and not that the statements of fact contained are true.
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are not thereby made responsible for the resolutions passed
at the previons meeting, although they thus are fixed with
notiee of what has been done (see page 264, supra). 1f any
matter is debated afresh, this should be the subjeet of a
separate minute, It is improper to remove a page from
the minute book. If it requires re-writing, a line should
be drawn through it, leaving the page in its place. The
mutilation of any book gives rise to suspicion of bad faith.
The minutes are constantly referred to in legal proceedings,
and it is of the utmost importance that they should be
full and accurate. The absence of any reference to a
matter in the minuntes is treated as evidence that it was not
brought before the board, but express evidence may be given
to prove that this is not the case.

It is advisable to have separate minute hooks for general
and board meetings. The former may fairly be open to the
inspection of members; but the directors’ minute book, eon-
taining as it does a record of the private affairs of the
company, should not be aceessible to any but the directors,
seerctary, and aunditors, who will be entitled to sece it for
purposes of the audit.

Jusiness o Gexeran MEETINGS,

It is only at general meetings that the shareholders can
exercise any control over the affairs of the company. The
Acrticles almost invariably require the directors to lay before
the meeting a report on the company’s affairs and a balance
sheet.  The Aect requires that the auditors’ report on any
balance sheet shall be read before the company in general
meeting and  be  open  to inspection by any share-
holder (Section 120).  The president of the company,

or, if there be mo such president, the person eleeted
by the meeting, takes the chair. It is his duty to
preserve order, conduct proceedings regularly, and take care
that the sense of the meeting is properly ascertained with
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regard to any question before it.! It is customary for the
chairman to introduce the report of the directors in a
speech, in which he explains the position of the ecompany,
and gives as much information abont its affairs as he thinks
fit.  He concludes by moving that the report be adopted, in
which he is seconded by another of the dirvectors. The share-
holders then comment upon or criticise the report and the
chairman’s speech, and ask for any further information
they desire; but the chairman and directors are not bound to
give any information beyond the report, and if they consider
it undesirable to answer any questions they may refuse to do
so. If the sharcholders are dissatisfied, they may oppose
the motion that the report be accepted; but even if the
opposition be suecessful, it has no effect, for it is not
necessary that the report should be aceepted by the meeting.
Such a rejection of the report, however, is considered a vote
of censure upon the board of directors. 1f the dissatisfied
sharcholders succeed in rejecting the report, they usually
move to appoint a committee of inspeetion, but whether this
be as an amendment or by way of original resolution it
would seem to require notice, for this is a matter of great
moment upon which all the shareholders should have an
opportunity of voting. Even if notice be given, and the
resolution passed, the committee will have very small
powers, unless it be a committee of inspection appointed
under Seetion 117, for which purpose a special resolution
must be carried by a three-fourths majority at a meeting
whercof notice has been given specifying the intention to
propose the resolution, and confirmed by a subsequent
meeting  (Seetion 77).  If the speeial resolution is not
carried the dissatisfied sharcholders may apply, under the
provisions of Seetion 116, to the Lieutenant-Governor in

1Per Chitty, J., in National Dwellings Society v. Sykes, (1894] 3 Ch. 159.
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Couneil to appoint inspectors. It must, however, be under-
stood that the company cannot take the control of its affairs
out of the hands of the direetors, and give powers to a com-
mittee, except in the manner specified in the Articles; and
accordingly, if there be no power to remove directors, the
company will have to wait until the Articles are altered or
the obnoxious directors retire in due course.! If the power to
remove directors or to control their action be by special’
resolution, an ordinary resolution will not suffice. Often,
however, when directors find the meeting hostile they assent
to the appointment of a committee to report to the general
meeting which is adjourned.

Upon the report being carried, one of the directors will
move the payment of a dividend in accordance with the
report. The Articles nsually provide that the shareholders
may reduce, but not increase, the dividend recommended by
the directors.

The re-election of retiring directors and the filling up of
vacancies will follow, and the auditors will afterwards be
elected and their remuneration fixed. This is a matter in
which the directors should take no part, and which should be
left entirely in the hands of the shareholders,

If there is no special business, the meeting should then
terminate.  If, however, there is special business, the
business of which notice has been given should be
proceeded with. It was usual at one time to transact
special business only at an extraordinary general meeting,
which was often called to follow the ordinary meet-
ing; but this is necessary unless the Articles expressly
require it, there being no reason why special business should
not be transacted at an ordinary meeting.

‘Auwmnuc &HClunuxng Co. v. Cunmnghun [1906] 2 Ch. 34, and
Salmon ». Quin & Axtens, (1909] App. Ca.
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The chairman, with the sanction of the majority, can
stop the discussion, or in modern phrase “the closure may be
adopted,” after resolutions have been reasonably debated.!

The chairman can, with the sanction of the majority,
adjourn the meeting, but he cannot, by leaving the chair
before the business is completed, bring the meeting to a
close; if he purport to do.so, the meeting may appoint
another chairman and proceed with the business.? If the
Articles provide that “the chairman, with the consent of the
meeting, may adjourn,” the majority cannot compel the
chairman to adjourn the meeting if he thinks it ought to
proceed.* But Table A (Clause 55) requires the chairman
to adjourn the meeting if so directed by the meeting, further
providing (by Clause 59) that a poll demanded on the
question of adjournment shall be taken forthwith.

A meeting, if duly called, cannot be postponed by a sub-
sequent notice issued before the meeting.* It can, however,
be adjourned before any business is done.

The taking of a poll will be considered under the head of
“Vores ar GeNerar. MeeTiNgs” (page 309, infra).

As has been seen, the minutes must be taken; but there
is no obligation upon the company to publish a report of the
proceedings at general meetings, although with large com-
panies it is customary to have one prepared and printed, and
cireulated among the shareholders.

Morions AT GENErRAL MEETINGS.

The Articles usually provide that notice must be given of
the general nature of any special business to be transacted,®
and by Section 77 notice must be given of the intention to
propose a special resolution. In the absence of provisions in

'Wall v. London and Northern 'ts Corporation, [1898] 2 Ch. 469.
*National Dwellings Society v. Sykes, [1894] 3 Ch. 159.

*Balisbury Gold Mining Co. v Hathorn, [1897] Agg. Ca. 268.
“Smith v. Paringa Mines, Limited, [1906] 2 Ch 193.

*Table A has this provision Clause 49.
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the Articles of Association, and if Table A be excluded, no
business ean be l‘l'u!lf_"lll on withont notice (see page 38,
supra). The notice must “give at any rate a fair, candid,
and reasonable explanation™ of the business proposed, and if
something is wrapped up and kept back it will invalidate the
proceedings.'  Thus, Kekewieh, J., held that a notice of a
meeting to adopt new Articles which might be seen at the
company’s office was not suflicient where the new Articles
inereased the direetors” remuneration and borrowing power,
and made other important changes,*

If notie
suflicient notice has heen given, the chairman shonld refuse

is required, and has not heen given, or if in-

put the motion to the meeting; but an amendment of
which notiee has not heen given may be proposed to a motion
properly moved, so long as it is within the seope of the
notice orviginally given:* and if the notice of mecting is
accompanied by the directors” report, stating that certain

business will be proposed, this is a saflicient notiee.t Tt has
been held that where the notice was of a resolution to
appoint as diveetors three persons named in the notice it was
competent for the eompany to add three others by way of
amendment,?

Sometimes several amendments  arve  proposed to  one
motion, in which ease the chaivman will require to exereise
his diseretion very carefully in allowing them and in ar-
ranging their order. e should get them all put into

‘Kaye v. Croydon Tramways, [1808] 1 Ch. 358. Marsh . Huron
College, 27, Gr. 606,

Normandy v, Ind, Coope & Co., [1908] 1 Ch, 81.,

Torbock v, Lord Westhury, [1902] 2 Ch. 871; Henderson v. Bank of
Australasia [1800] 45 Ch. D. 3 The latter case also decided that an
amendment need not be submitted in writing, but is good if its effect be
made reasonably clear to the meeting orally. _

‘Irvine v. Union Ii.mk uf Australia, [1877] 2 App. Ca. 375; Boschoek
Co. v. Fuke, [1905] 1 Ch,

*Betts & Co. v. .\lncnaghlcn, [1910] 1 Ch. 430,
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writing, and sce how far they are consistent one with another.
Prima facie, they ought to be put in the order in which they
are proposed, but the nature of them will often make it
more desirable to arrange them so that they may not clash.
After any motion or amendment has been accepted by the
meeting, no amendment inconsistent with it should be sub-
mitted, as the acceptanee of the prior proposal negatives the
inconsistent  amendment.  The amendments should be
disposed of before the original motion.

If the chairman improperly refuses to submit an amend-
ment to the meeting, the resolution actually earried will be
invalidated. A reasonable amendment may be proposed and
made to a special resolution at the first meeting,* but not at
the confirmatory meeting, when the resolution as passed at
the first meeting must be aceepted or rejected as it stands*

Where notice has been given of several resolutions, each
resolution must be put separately,* although, if the meeting
is unanimously in favour of all the resolutions, it may be
this would not be material. The fact that some of the
resolutions submitted are wltra vires will not affeet the
validity of others even if all were part of one scheme, e.g.
for the purpose of reconstruetion.®

Vores ar Gexerarn MEETINGS.

The Articles of Association usvally provide how many
votes each shareholder shall have.

Table A\, Clause 60, provides for one vote for every
shave, which is in accordance with Seetion 75, Sub-sec-
tion (d) of the Aet. The Register of Members should be in

"Henderson v. Bank of Australasia, [1800] 45 Ch. D. 330.

*Torbock v. Lord Westbury, [1902] 2 Ch. 871,

‘Wall . London and Northern Assets Corporation, [1898] 2 Ch. 469,

‘Patent Wood Keg Syndicate v, Pearce, [1906] W. N, 164; Thomson
. Henderson's Estates, Limited, [1905] 1 Ch. at page 776.

“Thomson r. Henderson's Estates, Limited, [1908] 1 Ch. 765,
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readiness at the meeting to refer to for the number of shares
hield by each member, and the consequent number of votes to
which he is entitled on a poll. TIn case of an equality of
votes the chairman has an additional or easting vote,!
Where there is a mode of voting known to the com-
munity, that mode should be followed unless a binding rule
is found in the Articles to the contrary, and in like manner
any Common Law rule as to voting will prevail unless
inconsistent with the Articles®  Thus, votes in the first
instance are taken by a show of hands, each shareholder
having a single vote for himself, but none for any persons
whose proxies he holds®  But if a sufficient number of
shareholders are dissatisfied with the result of the count of
hands, they can demand a poll, in order that the number of
votes to which members are entitled may be ascertained and
proxies used. If the company is governed by Table A of
the Companies Act, 1911 (Clanse 56), three members may
# demand a poll.  Upon a special or extraordinary resolution
i Seetion 77 allows a poll to be demanded by three persons
entitled to vote, unless the Articles require some other
number not exeeeding five.  Under Table A the poll “shall
be taken in such manner as the chairman directs, and the
f result of such poll shall be deemed to be the resolution of
1 the company in general meeting.”™  Both the demand for a

poll and the method of taking it must of course be in

accordance with the provisions of the Artieles®

"Toronto Brewing Co v, Blake, 2, OR 184,
*Per Jessel, M. R., Horbury Bridge Coal Co., [1879] 11 Ch. D. pages
113 and 115,
Ernest v. Loma Gold Mines, [1897] 1 Ch. 1. overruling re Bidwell
Brothers, [1803] 1 Ch. 603; but if a person not a member is allowed to be
a proxy, it seems he can vote on a show of hands (see [1807] 1 Ch. page 8),
“As to a poll on a special resolution see next page.

4 ‘It has been said that a proxy to vote does not include authority to
| demand a poll (per Bacon, V. C.; Haven Gold Mining Co., [1882] 20 Ch.
| 41 D. 151; Reg. v. Government Stock Co., [I878] 3 Q. B. D. 443), but in
o unreported cases Judges have expressed doubt as to this.
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The chairman must decide whether a poll is properly
demanded, having regard to the Articles, which sometimes
impose a limit of time for the demand, and require that a
certain proportion of the capital of the company shall be
represented as well as a certain number of shares. The
chairman has generally also to determine how the poll is to
be taken (e.g. Table A. Clanse 57). If there is a question
of much importance to be decided, he may fix a future day,
and notice should be given to all the shareholders of the
appointed place and time. If the matter is not of great
importance, or if there is a representative gathering of share-
holders present, the poll may be taken at once!  In any
case the votes shonld be taken in writing, and an entry made
of how many votes each shareholder is entitled to give and
actually does give. Each shareholder should sign his name
as a guarantee that there is no personation. The chairman
must deelare the result of the poll, but it is most desirable
that there should be serntineers present on each side at the
counting. Proxies may be used in the poll, if allowed by
the regulations of the company. If there are several
resolutions, the poll must be taken on each separately. If
it be taken on a number of resolutions together, they cannot
he validly passed.?

Under the common form of Articles or under Table A a
poll eannot be taken by sending voting papers to the members
to be returned by post.  They or their proxies must attend
and give the votes personally.®

With regard to extraordinary and special resolutions,
Seetion 77 provides that at any meeting at which an extra-
ordinary or special resolution is submitted a poll may be

'Chillington Iron Co., [1886] 32 Ch. D. 150,
Patent Wood Keg Syndicate v, Pearse, [1906] W. N. 164
"MeMillan v. Le Roi Mining Co., [1906] 1 Ch. 331.
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demanded by three persons for the time being entitled

according to the Articles to vote, unless the Articles require

a demand by such number of persons, not exceeding five, as
may be specified in the Articles.  This seems to mean that
if the Articles are silent, or specify that more than five
persons arve required for the demand of a poll, the provisions
of the Act will apply, and any three persons entitled to
vote may demand a poll. T, however, the Articles specify
that five or less persons may demand a poll, these provisions
of the Articles will prevail, and a poll may be demanded by
the number specified in the Artieles, but not by fewer
persons, and, unless the poll is demanded by the proper
number of persons, the chairman’s deelaration of the result
of the voting on the speeial or extraordinary resolution will
he conelusive,

Table A (Clause 56) extends this effeet of the chairman’s
declaration, if aceompanied by an entry in the minute book, to
other resolutions,  This will prevent the question being re-
opened in legal proecedings, even if evidence is tendered that
the ehairman’s deelarvation was wrong,' unless an error appears
on the face of the declaration of the chairman: e.g. where he
states the number of votes given and they are insufficient.?
Where the Articles of Association declared that if votes were
not disallowed at the meeting they should be good for all
purposes, it was held that, in the absence of fraud or bad
faith, the resolution could not be impeached on the ground
that votes were improperly reecived.®  Eve, J., has held that,
notwithstanding a declaiation by the chairman, the notice of
meeting may be looked at to see if the resolution is in
order.*

‘Arnot v United African Lands, [1901] 1 Ch. 518 . A; Hadleigh
Castle Gold Mines, [1900] 2 Ch. 419, not agrecing with Kekewich, J., in
Young . South Afriean Development Syndieate, [1896] 2 Ch. 268,

Caratal (New) Mines, Limited, [1902] 2 Ch. 498.

"Wall v. London and Northern Assets Corporation No. 2, [1809] 1
Ch. 550.

Betts & Co. v. Maenaghten, [1910] 1 Ch. 430.
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The bearers of share warrants only have votes if the
regulations of the company give them;' and when the
Articles give this privilege, they usnally econtain speeial
terms upon which the power of voting is to be exercised : e.g.
on depositing the warrants with the company.

The holders of all elasses of shares have equal rights of
voting unless restrietions are specifieally imposed.  But a
provision in the Articles that holders of any class of shares
shall not have votes in respect of those shares is good; and
resolutions passed by those having votes are binding even
when they affeet the interests of all elasses?  One class of
shareholders, however, may not vote away the rights of
another: e.g. the ordinary shareholders cannot deprive the
holders of preference sharves of their priority if they are
held under a eontract,® and a majority cannot divide the
assets among themselves to the exelusion of the remainder
of the sharcholders.*

Every sharcholder is entitled to vote in accordance with
his own interests, although they may be different from
those of the company at large: for instance, a shareholder
may, if acting without fraud, vote in favor of property
heing purchased from himself, and the resolution will be
hinding even thongh turned by the votes of such
sharcholder.  The Court will restrain the passing of a
resolution by means of votes in respect of shares issued by

Section 45, Sub-section 4: “The bearer of a share warrant may, if
the Articles of the company so provide, be deemed to be a member of the
company . cither to the full extent or for any purposes
defined in the Artieles.”

‘Barrow Haematite Steel Co., [1888] 39 Ch. D. 582.

Per Rigby, L. J, in James v. Buena Ventura Sydieate, [1896] 1 Ch.
466, But see Allen v. Gold Reefs of West Afriea, [1000] 2 Ch. 56.

‘Menier v. Hooper's Telegraph Co , [1874] 9 Ch. 350.

*North-West Transportation Co, v. Beatty, [1881] 12 App. Ca. 589;
Pender v. Lushington, [1877] 6 Ch. D. 70; Burland v. Earle (1902] A. C.
at page 94,
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the directors to themselves or their friends for the purpose
of obtaining control of the voting power;' and an
agreement by a vendor of shares with the purchaser that
until they are transferred he will vote in a particular way
will be enforeed by the Court,* although it seems the eom-
pany conld not take notice of the fact that a vote was given
in breach of such an agreement.

Sometimes the holders of debentures are by the Articles
of Association given votes, and accordingly have a voice in
the management of the company, but such votes could not be
counted upon a special or extraordinary resolution, for the
Statute specifies that such resolution must be passed by a
majority of three fourths of the members entitled to vote.

If by transferring his shares into other names a member
can inerease his voting power, he is entitled to do so0.?

The Articles generally provide how joint holders of
shares are to vote.  Of course only one of such holders can
vote, and the right is usually (as in Table A, Clause 61)
given to the one first named in the Register; and under
Articles in the usual form it would seem that the joint
holder to whom the vote is given ean also give a proxy with-
out the concurrence of the other joint holders,

Occasionally the Articles provide that preference or
deferred shareholders shall not have the right to attend
general meetings.  This, however, appears to be contrary to
the intention of the Statute, and there can be hardly any
doubt that all <hareholders have the right to be present at all
general meetings of a company: otherwise a meeting eannot
be a “general” one.

Punt v. Symonds & Co., [1903] 2 Ch. 5086.
*Greenwell v. Porter, [1902] 1 Ch. 530.
Pender v, Lushington, [1877] 6 Ch. D. 70; Moffatt ». Farquhar

1878] 7 Ch. D. 501.
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Proxies ar Geserar MeeTiNGs.

When a company is governed by the regulations of
Table A, “votes may be given either personally or by
proxy” (Clause 64). Special Articles of Association also
almost universally have a similar provision. In the absence
of this provision there is no legal right of a member to have
his vote by proxy accepted.! Table A, Clause 66, requires
the instrument of proxy to be deposited at the registered
office not less than forty-eight hours, before the meeting at
which it is to be used; but special Articles frequently reduce
the time to twenty-four hours,

Usually only members of the company entitled to vote
are allowed to act as proxies (Clause 65 of Table A, which,
however, allows a corporation to vote by a proxy who is not
a member) ; but Section T6 gives a company which holds
shares in another company an absolute right to appoint any
person as its representative (see page 302). It is sufficient
if the proxy becomes a member before he is ealled upon to
act, whether he was or was not a member at the time of his
appointment.* A form of instrument of proxy is given in
Table A.

A proxy may in the first instance be given with
a blank left for the name of the person entitled to vote if
there is an authority to some person to fill in the blank.?
Where a member had notice that a requisition had been
lodged to summon a meeting, and gave authority to another
member to fill up a proxy for him, but the requisition was
withdrawn and another lodged, the authority was held to
extend to the meeting called on the later requisition.  The
proxy need not be actually named if he is sufficiently
deseribed to be identified.®
" iHarben v. Phillips, (1883] 23 Ch. D. 14. No such right exists at
Common Law: per Bowen, L. J., at page 35.

‘Bombay Burmah Trmlmg( 0. v H mﬂ [1905] App Ca. 213,

*Re Lancaster, [1877] 5 Ch. D. 9

“Sadgrove v. Brydcn, [1907] lCh 318
*Vide note 2 supra




Co., [IS83] 24 Ch. D 85
*Sharp ». Dawes, [1876] 2 Q. B. D 26; Sanitary Carbon Co., [I1877)
W. N. 223.
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Sometimes the form of proxy authorises “the chairman
of the meeting” to vote for the absent shareholder; but that
is very unadvisable,

It is the duty of the sceretary to examine the instru-
ments of proxy that may be sent in, and fo report any
irregularity to the directors,

“The right of a sharcholder to vote hy proxy depends on
']Il""‘ll”'il!“ IN"\‘J"'II Ili“l“"f lel'l Ili‘ (""‘IHII"'II"I‘I"I"
and all the requisitions of the contract as to the exercise of
the right must be followed.™  Aecordingly, proxies which
are not in aceordance with the regulations of the eompany
mnst he l't'jm'l"cl as invalid: e if the Articles of Associa-
tion require an instrument of proxy to be witnessed, it is
invalid if not <o witnessed® Tt is for the chaivman of the
Illl*('!ill'_’ to receive or I'1"i1'l" |bl'1l\it'-. and  his decision s
binding, unless it is ||l‘u\'|‘-l to the Court to bhe wrong.?

Unless the Artieles of Association or other document
governing the mecting <o require, it is not essential that the
proxies should be produced at the meeting, and if duly
lodged at the place required by the regulations the result of
the proxies may be communieated by telegram or letter.?

Quronvw,

No business ean be done at a meeting unless a gquorum is
present.®  Under Table A, Clause 51, three members per-
somally present form a quornm. .\ single member eannot
be a meeting.® Tt is doubtful whether -when only one
member is present proxies can be relied upon even where the
Articles fix the quornm at o many “present personally or
hy proxy.”

Per Cotton, L. J llnhonr Phillips [I883] 23 Ch. D. 32

‘Harben v I’hllh]h . h, D.

Indian Zoedone Co., [1881] ‘.’l'n('h D. 70.

‘English, Scottish, and Australian Bank, [1893] 3 Ch. 385.
*Howbeach Coal Co. v, Teague, [1860] 5 H. & N. 151; Romford Canal
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CHAPTER XV.

ACTS OUTSIDE THE POWERS OF THE COMPANY
OR OF 1TS DIRECTORS.

Tur acts which a company or its directors do or purport to
do may be void upon several grounds, which may be sum-
marised as follows:—(1) They may be contrary to publie
poliey  generally, as, for instance, an agreement for
compounding a felony; (2) They may be forbidden by
Statute, as, for instance, the holding of lotteries; (3) They
may be contrary to the policy of some partieular Statutes,
as, for instance, a reduction of the eapital of a joint stock
company not carvied out in accordance with the provisions
of the Companies Aets; (4) They may be beyond the powers
of the company, or, as it is usually expressed, ultra vires,

Of these the fivst three ave illegal, and on that account
void; but the last is void, not because illegal, but because,
there being no power to do the act, the forms gone through
which purported to perform it were inoperative, and the act,
if done at all, was not done by the eompany, but by the
person whose hand actually did it, and therefore neither
brings the company under any liability nor gives it any
rights,

The doetrine, now well established, with regard to acts
done ultra vires first took a definite shape in cases upon acts
purporting or proposed to be done by railway and other
companies formed under special Acts of Parliament. With
regard to these it was held that the companies had no
existence independent of the Aets which ereated them,! and

Shrewsbury &e. Railway Co. v, London and North Western Railway
Co., [1853] 22 L. J. Ch. 682
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that the application of their capital to any other purposes
than those specified must be unlawful. No majority of
sharcholders, however large, conld sanction the misappliea-
tion of a portion of the capital. Indeed, even unanimity
wonld not make such a deed lawful.' It was also declared
that “a Parliamentry corporation is a corporation merely for
the purposes for which it is incorporated, and it has no
existence for any other purpose;™ and, in the House of
Lords, “It must, therefore, be now considered a well-settled
doctrine that a company incorporated by Act of Parliament
for a special purpose eannot devote any part of its funds to
objects unanthorised by the terms of its incorporation, how-
ever desirable such an applieation may appear.”

The same principles apply also to companies registered
under the Companies Aets;* for such companies are in fact
created by those Statutes for the purposes which are set out
in the Memorandum of Association, and have no existence
except for those purposes. Accordingly, in the Ashbury
Railway Carriage Co. v. Riche (1875, L. R. 7 II. L. 794),
Lord Selborne said: “I only repeat what Lord Cranworth,
in Iawkes ». Eastern Counties Railway,® stated to be
settled law, when I say that a statutory corporation, created
by Act of Parliament for a particular purpose, is limited as
to all its powers by the purposes of its incorporation as
defined in that Aet.  The present and all other companies
incorporated by virtue of the Companies Aet of 1862 appear
to me to he statutory corporations within this principle.
The Memorandum of Association is, under the Aect, their

'Bagshaw ». Eastern Union Railway Co., [1849] 7 Hare 114,
(_‘l(mrr{vhc;ilson. Delap, 26, S.C.R,, 221 Adams v. Bank of Montreal, 32,
8.CR.,

*National Manure Co. v. Donald, [1859] 28 L. J. Ex. 185.

‘Hawkes v. Eastern Counties Railway, [1855] 5 H. L. C. 348.

“The principle does not apply to a chartered company, which has all
the powers of a private person.  If it acts in excess of its charter the proper
proceeding is to apply by scire facias for a revoeation of the charter
(British South Africa Co. v. De Beers Mines, [1910] 1 Ch. 354).
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fundamental and (except in certain specified particulars)
their unalterable law, and they are only incorporated for the
objeets and purposes expressed in that Memorandum.”

It is, therefore, now settled law that any act which is
outside the powers of a company as defined by its Memoran-
dum is void; and a person with whom the company has
contracted ullra vires obtains no rights, but, on the contrary,
the company may recover any moneys paid under such a
contract,® and a judgment obtained by consent in respect of
i contract made ulfra vires may be set aside.® Directors are
personally liable to repay any moneys expended by them
otherwise than in accordance with the company’s powers.*

Since the Memorandum and Articles are registered, per-
sons dealing with a company are deemed to have notice of
the limitations upon the company’s powers, and enter into
dealings with them at their own peril if they do not ascertain
what those limitations are® But this difference must be
observed, that if the act which is done or contract which is
made might have been done or made in a certain manner, a
person who is not aware that it was not done or made in that
maner is justified in assnuming that all has been rightly done
and all necessary conditions performed, and will accordingly
he entitled to the benefit of the contract, even though, in
fact, some of the conditions have not been performed.® It is
further to be noted that, although an act ontside the powers
given by the Memorandum cannot be ratified, an act which
'See also Wenlock v. River Dee Co., [1885] 10 App. Ca. 354.

*Gireat Fastern Railway Co. v. Turner, [1873] 8 Ch. 149; Coltman
r. Coltman [1882le Ch. D. 65. ‘ >

‘Gireat North-West Central Railway v. Charlebois, [1899] App. Ca. 114,

‘Re Sharpe, [1892] 1 Ch. 165; Cullerne v. London and Suburban
Building Society, [1890] 25 Q. B. D. 485, 490.

*See page 37, note. Thomas v. Walker, 16, O.W.R. 751.

‘Royal British Bank v. Turquand, [1856] 6 E. & B. 327; Smith v. Hull
Gas Co., [1852] 11 C. B. 807; ex parte Overend, Gurney & Co., (1860)
4 Ch. 460
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the company has, but the directors have not, power to do is
capable of being ratified by the company' by ordinary
resolution, although authority to the directors to do future
acts forbidden by the Articles, or the ratification of acts
which the company is prohibited by the Articles from doing,
can only be given by special resolution altering the Artieles
of Association® It seems, moreover, that if a special
resolution is required as a condition to doing an act, the
fact that no such resolution is filed is notice that there is no
power to do the aet.?

In constrning the Memorandum, it must be remembered
that where wide general powers are given in addition to
specitic powers the former will only be read as aneillary to
the latter and not as independent objects,* even though the
Memorandum states that each paragraph is to be read
separately and without limitation.®  But the Memorandum
must be read as a whole, and it may appear that the later
clauses are really intended to include powers far beyvond
those contained in the earlier elanses.”

If the Memorandum aunthorizes an act to a limited
extent, this hy implication forbids any act outside the limit,
e.g. a power to borrow up to $100,000 renders unlawful
any greater borrowing.”

Provisions which are not required by the Mets to be
inserted in the Memorandum, but are in fact found there,

‘Brotherhood's Case, [1862] 31 Beav. 365; Evans v. Smallcombe,
1868] L. R. 3 H. L. 249; Phosphate of Lime Co. v. Green, [1871] L. R.
7 C. P. 43; Campbell's Case, [1874] 9 Ch. 1; Irvine ». Union Bank of
Australia, [1877] 2 App. Ca. 366.

*Grant ¢, United Kingdom Switchback Co., [1889] 40 Ch. D. 139;
Boschoek Co. v. Fuke, [1906] 1 Ch. 148.

rvine ». Union Bank of Australia, [1877] 2 App. Ca., at page 379.

‘Gierman Date Coffee Co., [1882] 20 Ch. D. 169.

“Stephens ». Mysore Reefs (Kangundy) Mining Co., [1902] 1 Ch. 745.

*Butler v. Northern Territories Mines of Australia, [1907] 96 L. T. 41.

"Wenlock r. River Dee Co., [1885] 10 App. Ca. 354.
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are unalterable,' unless the Memorandum itself gives the
power of altering such provisions,® and the Articles eannot
vary the Memorandum by giving powers inconsistent with it.?
Nor ean the Memorandum be in any way altered in respect
of matters which the Acts require to be stated there,* except
in the manner specially authorised by the Acts (as to which
sce page 35, supra), althongh if the Memorandum is
ambiguous or silent, contemporary Articles may explain it.
Thus, it was held that where the Memorandum of Association
did not make any reference to the division of the eapital
into preference and ordinary shares, the original Articles of
Association might sanetion such an arrangement, and a
power to borrow or lend money not found expressly in the
Memorandum was held to be established by the Articles.®
But Buckley, J., has said: “The purposes for which the
Articles can be read to explain or supplement the Memoran-
dum cammot extend to explaining or supplementing the
Memorandum in respeet of a matter which, under The
Companies Act, must be contained in the Memorandum of
Association,”®

It must not, however, be assumed that everything is
ultra vires which is not included in so many words in the

1Ashbury v. Watson, [1885] 30 Ch. D. 376.

*Welsbach Incandescent Gas Co., [1904] 1 Ch. 87.

*Giuinness v. Land Corporation of Ireland, [1883] 22 Ch. D. 349.

‘Ashbury Railway Carriage Co. v. Riche, [1875] L. R. 7 H. L. 653.

*Harrison v. Mexican Railway Co., [1875] 19 Eq. 358; South Durham
Brewery Co., [1886] 31 Ch. D. 261; Anderson’s Case, [1878] 7 Ch. D. 75;
Phoenix Bessemer Steel Co., [1875] 32 L. T. 854, 44 L. J. Ch. 673 (division
of capital); Hume v. Drachenfels Banket Gold Mining Syndicate, [1895]
2 Mans, 146 (borrowing power). This canon of interpretation is not
affected by the fact that the occasion for it is removed by Andrews v. Gas
Meter Co., [1897] 1 Ch. D. 361. It has since been followed in Fisher
v. Black and White Publishing Co., [1901] 1 Ch. 173; and Rainford »
James Keith Blacl an & Co., [1905] 2 Ch. 147 (power to lend money);
see also Sime v. Co. s, [1908] 8, C. 751, .

tSouthern Brazilian Rio Grande do Sul Railway, (1905] 2 Ch. at page
84. This is hardly consistent with Rainford ». James Keith Blackman
& Co., [1905] 2 Ch. 147, where a power to lend money was inferred from
o clause in the Articles
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Memorandum — Whatever may fairly be regarded as inei-
dental to o: consequential upon the objects specified ought
not, unless expressly prohibited, to be treated as ultra vires,
even where the Memorandum does not, as it usually does,
contain a clause authorising such acts as are incidental or
conducive to the other objeets of the company.

The clause last referred to has been treated on several
occasions as extending the powers of the company,® but it
must not be taken as giving powers much in excess of those
expressly given or implied by law, as it has been laid down
by Bacon, V. (') that such a clause “did not, nor could, nor
was meant to authorise the company to do any other things
than those which had been previously declared to be “the
‘objects’ for which the company was established, but
to prevent failure in accomplishing those objects;”® and,
further, any very general words in the Memorandum, such
as “to undertake any business which may appear profitable
to the company,” must be rejected as being repugnant to
the Act, which enacts that the Memorandum must contain
“the objects of the company.”

The position is laid down by Buekley, L. J.* as
follows:—"“To ascertain whether any particular act is ultra
vires or not, the main purpose must first be ascertained;
then the special powers for effectuating that purpose must be
looked for; and then, if the act is not within eitber the main
purpose or the special powers expressly given by the Statute,
the inquiry remains whether the act is incidental to or con-
sequential upon the main purpose, and is a thing reasonably
N "T'\qu.»-rm-_\'-(h-n(-rnl v. Great l‘lxmtc‘rn—ﬁx;il\;:ai'_(g.: Tlisb] 5 App. Ca.
473; Small v. Smith, [1885] 10 App. Ca. 129,

*Re Daglan Hall Colliery Co., [1870] 5 Ch. 356; Simpson v. West-

minster Palace Hotel Co., [1860] 8 H. L. C. 712; Taunton v. Royal Insur-
nné% Co., [1864] 2 H. & M. 135: re Peruvian RailwaysCo. [1867] L. R .
2 . 617

London Financial Association v. Kelk, [1884] 26 Ch. D. 138.

‘Attorney-General v. Mersey Railway, [1907] 1 Ch. at page 99. This
case was overruled in the House of Lords, [1907] W, N, 173, 76 L, T. Ch.
568; but this passage was not dissented from. >
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to be done for effectuating it.” Then, taking the case of an
Lotel company, his lordship says, “In a large number of
cases the maintenance of a garden and pleasure grounds
would be intra vires. The legitimate extent of these would
depend upon circumstances. The maintenance of tennis
lawns or of a bowling green would, in many ecireumstances,
be legitimate. All these and the like will, without express
mention, be within the company’s powers. Then I may
instance other acts as to which it wounld be a question of
fact, in the case of the particular hotel, whether it was such
an act as was reasonably indicental or consequential. If,
for instance, the hotel was at Bundoran, in the County
Donegal, it might be intra vires to lay out and maintain in
good order a golf links, or to acquire rights of fishing, and
to own boats and supply gillies. . . . . If the hotel in
question were in the Strand, the proposition would cease to
be true. So, again, if the hotel were situate in a place
inaccessible unless special means of communication were
provided, . . . . it might be infra vires for +.at hotel
to run a steam launch or a motor car to bring its guests to
their destination. It would, in such a case, be analogous to
the omnibus which the hotel in a country town sends to the
railway station. The question is in each case a question of
fact.” The question is not, however, “whether the business
can be conveniently or advantageously conducted with the
principal business authorised, but whether it is by necessary
implication incidental or accessory to it.””!

Even apart from special cireumstances it is not easy to
say what implied powers a company has, for they will vary
with every company according to its main objects. A
trading company has an implied power to borrow,* but not

'Attorney-General v. London County Couneil, [1901] 1 Ch. 781;
Attorney-General v, Manchester Corporation, [1906] 1 Ch. 643.
*General Auction Estate Co. v. Smith, [1891] 3 Ch. 432,
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a building society.!  All companies have implied power to
compromise disputes,® and trading companies having power
to deal with their property have power to mortgage it.*> A
_company formed to work a patent may purchase it An
hotel company not requiring the whole of its premises may
let off part,® and a colliery company may sell its surplus
lands.®  Again, a company which has provided ferry boats

in accordance with express powers may also let them on
hire for excursions; and a railway company possessing
weighing machines for its own purposes may allow the
publie to nse them for hire.” A trading company may give
to its employés a bonus beyond their wages;* and a trading
company may grant a pension to a retiring officer or servant®
or award a pension to the widow of a deceased manager.!®
These acts of generiosity may benefit the company by
seeuring for it better service from other persons employed,
but after liquidation similar acts cannot advantage the com-
pany, and ave therefore ultra vires;** although a clause in a
contract for sale of the property of the company that the
directors shall be recompensed for loss of office is not illegal
if the company assent to it after full notice.!

But the following acts have been held to be ultra vires:
viz—A railway company spending money on obtaining an

1Blackburn Benefit Building Society v. Brooks, [1882] 22 Ch. D. 61.
*Bath’s Case, [1878] 8 Ch. D. 334. Fuckes v. Hamilton Tribune, 10,
O.R., 497.
3Re Patent File Co., [1871] L. R. 6 Ch. 83.
Leifchild’s Case, [1865] 1 Eq. 231.
sSimpson v. Westminster Palace Hotel Co., (1860] 8 H. L. C, 712,
*Kingsbury Collieries and Moore’s Contract, [1907] 2 Ch. 259.
7Forrest v. Manchester Railway Co., [1862] 30 Beav. 40; London and
North Western Railway Co. v. Price, [1883] 11 Q. B. D. 485.
sHampton ». Price’s Patent Candle Co., [1876] 45 L. J. Ch. 437.
sNormandy v. Ind Coope & Co., [1908] 1 Ch. at page 104; Cyclists’
Touring Club v. Hopkinson, [1910] 1 Ch. 179,
10Henderson ». Bank of Australasia, [1889] 40 Ch. D, 170,
11Hutton ». West Cork Railway, [1883] 23 Ch. D. 654.
12Kave v. Croydon Tramways, [1808] 1 Ch. 573, see al:o the following
cases, Monarch Life . Brophy, 14, O.L.R., 1. McDonald ». Upper Canada
Mining Co., 15, Gr., 179. Struthers v. McKenzie, 28, O.R., 381.
Bickford ». Gd. Junetion Rly., 1, S.C.R., 696.
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Act to anthorise it to improve the navigation of a river, or
guaranteeing the profits of a steamboat company,! or working
coal mines for profit,? or subseribing to the Imperial
Institute,® or carrying on an ommibus service not strietly
incidental and ancillary to the railway.* A company having
power to subseribe for shares may not purchase them.® A
company may apply its money in defending an action against
the editor for a libel in a newspaper published by the
company® or paying the costs of proceedings against a
person who had libelled the directors and the company, but
not if the libel is on the directors alone.’

It was hela at one time that it was unlawful to send out
proxies with the directors’ names inserted,® but this has now
been overruled.?

It has been held wltra vires for a company to apply
capital in the payment of dividends,'® or to purchase its
own shares,)' or to make presents out of capital to
directors,'® or to issue shares at a discount, whether done
directly’® or indirectly under the form of a repayment to
the applicant,’* or to amalgamate or take over the business

"Munt v. Shrewsbury &e. Railway Co., [1851] 13 Beav. 1, 20 L. J. Ch.
169; Colman ». Eastern Counties l{.ul\\m Co., [1846] 10 Beav. 1.
“‘Attorney-General v. Great Northern Kailw ayCo [1860] 1 Dr.& Sm.154.
*Tomkinson v. South-Eastern Railway Co., [1887] 56 L. T. 813.
‘Attorney-General ». Mersey Railway (o, [1907] App. Ca. 173 the
House of Lords reversing the decision of the C. A. [1907] 1 Ch. 8
‘Whitwam ». Watkin, [I808] 78 L. T. 188,
*Breay v. Royal British Nurses Associati ion, [1897] 2 Ch. 272.
"Studdert v (_-ronvonor, [1886] 33 Ch. D. 528; Pickering v. Stevenson,
[1872) 14 Eq.
'*tuddon v. (.rosvcnnr, [1886] 33 Ch. D. 528.
*Peel v. London and North Western Railway, [1907] 1 Ch. 5.
'9Guinness v. Land Co rauon of Ireland, [1883] 22 Ch. D.
Fliteroft’s Case, [1882] 21 D. 519; Bennett’s Case, [1892] 1 Ch. 154
Trevor v. Whitworth, |1888] 12 App Ca. 409,
1*Re George Newman & Co., [1895] 1 Ch. 674,
'30oregum Gold Mining Co. v Roper, [1892] App. Ca. 125; Welton
gasm‘ery, [1897] App. Ca. 299 North West Electnc v. Wnlsh 29 S.CR.,

' 4Hirsche v. Sims, [1894] App Ca. 654.
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of another company unless expressly authorised by its
Memorandum of Association,?

Paying dividends out of eapital (except in the special
circumstances authorised in the Aect), issuing shares at a
disconnt, and purchasing the shares of the company are acts
which cannot be authorised by the Memorandum, being
illegal rednetions of capital, and therefore at all times ultra
vires.

The directors of a company are its agents, and (according
to the general law governing agents) if they purport to make
contracts on behalf of the company they must be considered
to warrant that they have anthority. If it turns out that in
fact they had no such authority, they are personally liable
to the persons with whom they have professed to con-
tract on behalf of the company,® unless those persons had
notice of the limits of the directors’ powers. Acts contrary
to the Statutes are held to be know by all persons to be
illegal, and as the Memorandum and Articles ave registered,
all persons contracting with a company are deemed to know
the contents of those documents,® and if the contract is in
itself necessary contrary to the Statutes or to the regula-
tions of the company no complaint ean be sustained. But if
the regulations of a company give power to borrow up to a
certain amount, and the directors continue borrowing after
that amount is reached, the lender, who does not know what
loans are outstanding, may recover from the directors the
amount lent.*  The same rule is applied where debenture
stoek is issued after the power is exhausted.® Tt has not yet

'Brit'sh Nation Life A\wmiu(inn, [1878] 8 Ch. D. 679, 704; Ernest

v, \1( “holls, [1878] L. R. 6 M. L. ( 5 )
*Godwin v. Franci is, [1870] 5 L R. C. P. 295; Ferguson », Wilson,

(1867] 2 Ch. 77.

38ee page 37. X

“Weeks o, Propert, [1873] L. R. 8 C. P. 427; Chapleo v. Brunswick
Building Society, 8‘31]0() B. D. 696.

*Firbank’s Executors v. Humphreys, [1887] 18 Q. B. D. 54.
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been decided whether strangers are to be deemed to have
notice of the contents of the Register of Mortgages kept by
the Registrar of Companies (sce page 207, supra).

If directors pay dividends to shareholders out of capital,
they arve liable to replace the whole amount which they have
«aused to be paid to the shareholders;' and if directors
apply the funds of the company in buying the company’s
shares, they may be compelled to make good the money so ex-
pended.?  Indeed, if they apply money of the ecompany in
any manner which is ultra vires, and it cannot be recovered,
they are liable to the company for the loss resulting from
their act, although the Court has power to relieve them in
cases where they have acted reasonably and in good faith
(sce page 2068).

1See “Dividends,”” page 337, infra. .
*Fvans v. Coventry, [1857] 8 De G. M. & G. 835; Trevor v. Whitworth,
[1888] 12 App. Ca. 409.
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CHAPTER XVI.
SPECIAL AND EXTRAORDINARY RESOLUTIONS.
Sercenan Resonvrions.

For certain acts of the company an Ordinary Resolution
does not suffice, and a “Special Resolution” must be passed
and confirmed, as to which the requirements of Section 77
must be carefully followed, as any departure from the pro-
cedure there laid down will render the resolution void.

A resolution is a “Special Resolution” when it has been
“passed in manner required for the passing of an Extra-
ordinary Resolution, and confirmed by a majority” (i.e.
bare majority) “of such members entitled to vote as are
present in person or by proxy (where proxies are allowed)
at a subsequent general meeting, or which notice has been
duly given, and held after an interval of not less than four-
teen days, nor more than one month, from the date of the
first meeting.”

An Extraordinary Resolution is one passed by a majority
of not less than three fourths of such members of the
company entitled to vote as are present in person or by
proxy (where proxies are allowed) at a general meeting, “of
which notice speeifying the intention to propose the resolu-
tion as an Extraordinary Resolution has been duly given”
(Section 77). The chairman’s declaration in regard to a
Special or Extraordinary Resolution that it has been carried
is conclusive unless a poll is demanded, and the section
enacts that a poll may be demanded by three persons
entitled according to the Articles to vote, unless the Articles
require a demand by such number of such persons, not
exceeding five, as may be specified in the Articles (see
page 310).
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The notice of meeting required by the Articles of
Association must be given. Directors and secretaries are
sometimes not sufficiently careful on this point, in particular
forgetting that seven days’ notice means seven clear days,
whereby it follows that the resolutions are void and every-
thing done under them invalid. Equally the fourteen days’
interval must be fourteen clear days, and a resolution passed
on the first day of the month cannot be confirmed earlier
than the sixteenth, and it would seem a resolution passed on
the last day of one month can be confirmed on the first day
of the next month but one afterwards, but not later, the
“interval” in either case being the time between the two
meetings.! In giving the notice there is authority for
saying that it is suflicient to state the general nature of the
business,® but if important changes are to be made in
Articles (as increasing the directors’ remuneration and bor-
rowing powers) it has been held that a general notice of
intention to submit new Articles for adoption which may
be seen at the office is not enough.® It is advisable to set
out when possible the exact words to be proposed, and to
intimate that the resolution will be submitted to be passed
with or without modification, and that if passed it will
subsequently be submitted for confirmation as a special
vesolution. A fresh notice should be given of the con-
firmatory meeting, setting out the words of the resolution to
be submitted for confirmation. The resolution need not be
carried in the first instance exactly in the form set out in
the notice: e.g. a resolution to pay directors as remuneration
forty per cent. of the profits may be amended so as to read
thirty per eent.,* but the confirmation at the second meeting

'See Railway Slecpers Supply Co., [1885] 20 Ch. D. 204.

Young v. South African Development Syndicate, [1896] 2 Ch. 268.
*Normandy v. Ind Coope & Co., [1908] 1 Ch. 84.

“Torbock v. Lord Westbury, [1902) 2 Ch. 871,
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must be without amendment, and in the same form as passed
at the first meeting! A conditional notice (e.g. “if the
resolution is passed a confirmatory meeting will be held on
the day of ") is not sufficient,? but a
positive notice of the second meeting, even if followed by a
statement that if the resolution is not passed at the first
meeting notice will be given that the second meeting will not
be held, is good,® and the company may by its Articles
declare that a conditional notice shall be good, in which case
such a notice will suffice.*  Of course to constitute a meeiing
the prescribed quornm of members must be present on each
oceasion.

As to the requisite majority, it will be observed that
there must be in favor of the resolution not less than three
fourths of those present and entitled to vote, and, accordingly
any member present but not voting must be counted as voting
against the resolution. At the confirmatory meeting only a
bare majority is necessary; but in this case also it must be
a majority of those present, whether they vote or not.

Within fifteen days after its confirmation, a ccpy of
every special and extraordinary resolutic: must be filed with

the Registrar of Companies, under a 1 nalty of ten dollars
per day for default (Section 78). Registrar requires
that the copy shall contain particul: . of the times and place

or places of passing and confirming the same, and be
authenticated by the signature of the chairman, a director,
or the secretary of the company.

A copy of every special resolution must be annexed to or
embodied in every copy of the Articles of Association issned
after the confirmation of the resolution; and every member

'Wall v. London and Northern Assets Corporation No. 1, [1808] 2
Ch. 469
2Alexander v. Simpeon, [1800] 43 Ch. D. 1
Fepucla 1 'md ard Cattle Co., [1€00] W, N l'i‘) 48 W. R. 684.
North of England Stcamship Co [1605) 2 Ch. 15.



Srrciar REsorvTions 831

of the company is entitled to a copy of the same upon
request and payment of a sum not exceeding twenty-five
cents, Any company not complying with this provision of
the Act is liable to a penalty of five dollars for each copy in
respect of which default has been made, and every director
or manager is alike liable (Section 78).

Any kind of business may be declared by the Articles of
Association to require a special resolution; but for the fol-
lowing a special resolution is required by law:—

1. Changing the name of the company (Section 18,
Sub-gection 3). )
Altering the objects of the Memorandum of
Association (Section 19).

Altering, modifying, rescinding, or adding to the
Articles of Association or any existing special
resolutions (Seetion 23).!

Distributing aceumulated profits in reduetion of
paid-up capital (Section 47).

Subdividing shares into shares of smaller amount
(Section 48).

Reducing or cancelling capital (Section 53).

Declaring that a portion of the unpaid capital shall
only be capable of being called up in case of a
winding up (Section 67).
Extending the liability of directors (Section 69).
Appointing inspectors to examine into the affairs
of the company (Section 117).
Procuring the company to be wound np by the
Court (Seetion 187).

11.  Winding up voluntarily (Section 226). (See also
“ExtraorpiNary Resorurions,” infra.)

'The Cuur_t;;vill not rcc?ify Articles ud(;;—m_d ];: mistxﬁ\-_c_,—;;_tho com-
pany has this power (Evans v. Chapman, [1002] W. N. 78, 86 L. T. 381
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12, Where a company is proposed to be or is in the
course of being wound up voluntarily, sanctioning
a sale by the liquidator to another company in con-
sideration of shares, policies, or other like interests
(Section 236).

Extraorpiyary Resorurrons.

An “Extraordinary Resolution” is one passed in the

manner deseribed en page 328,

As a rule an extraordinary resolution is resorted to in
cases where a company is insolvent and wishes to go into
voluntary liquidation at once (Section 226, Sub-section 3).
In such cases the resolution must declare that the company
cannot, by reason of its liabilities, continue its business, and
that it is advisable to wind up. Extraordinary resolutions
may also be used in a voluntary winding up to delegate the
power of appointing liquidators to the company’s creditors
(Section 234), or for sanctioning arrangements with
creditors (Section 235), or compromises with creditors,
debtors, or contributories (Section 253). A notice of an
intended special resolution is not sufficient notice upon which
to propose an extraordinary resolution.!

A copy of every extraordinary resolution must be
forwarded to the Registrar within fifteen days after its
passing, under a penalty not exceeding ten dollars a day for
default (Section 78, Sub-section 1).

'Section 77, Sub-section 1. See Bridport Old Brewery Co., [1867]
2 Ch. 191
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CHAPTER XVII.
THE ACCOUNTS OF A COMPANY.

Tue Act does not deal with the accounts and balance sheets
of a company, although, as has been stated, the matter of
audit is regulated by the Act; but the Articles almost in-
variably deal with them, or the provisions of Table A apply
unless excluded. Clause 103 of Table A, requires the
directors to cause true accounts to be kept—
Of the sums of money received and expended by the
company, and the matters in respect of which such
receipts and expenditure take place; and

Of the assets and liabilities of the company.

Table A preseribes that the books of account shall be
kept at the registered office of the company, or at such other
place or places as the Directors think fit, and shall always
be open to the inspection of the Directors. Table A and
almost all special Articles provide that shareholders shall
only have the right of seeing the accounts to the extent
preseribed by the directors.

The Act does not require the preparation or submission
to the members of any balance sheet, profit and loss account,
or reporf, although Section 120, Sub-section 2 and 3,
preseribes that the auditors shall make a report upon every-
halance sheet laid before the company in general meeting,
and that such balance sheet shall be signed by two
directors, or by the sole director if there is only one; and
Section 34, Sub-section 3, requires that every company (not
being a private company) shall file with its annual summary
a statement in the form of a balance sheet made up as
directed by the section (see page 335, infra). The Articles
almost invariably require a balance sheet to be laid before
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the company in general meeting. Table A (Clauses 106 to
108) requires a profit and loss account, balance sheet, and
report to be laid before the company in general meeting
onee in every year, but does not specify the particulars to be
set out. It requires that a copy of the balance sheet, and
the report, shall be sent to the members seven days before
the mecting.  In private companies, where it is often
desived to avoid any chance disclosure of the affairs of the
company to strangers, it has often been provided that the
report and balance sheet shall only be produced at the
general meeting, although sometimes a right is given to
members to inspect it at the offices of the company during
seven days before the meeting. Section 120, Sub-section 3,
gives every shareholder a right to inspect and have copies of
the balance sheet and auditors’ report, and Section 121, in
the case of all except private companies and ecompanies
registered before the 1st July, 1910, gives similar rights to
debenture holders.

The balance sheet must contain a statement of the com-
mission paid on the issue of any shares or debentures or the
discount allowed on any debentures so far as the same has
not been written off, and this must be repeated until the
whole amount is written off (Section 99).

The balance sheet does not pretend to show absolutely
the exact position of the company. Many matters are
necessarily the subjeet of estimates, and frequently the
balance sheet shows that assets are included on some
arbitrary basis (e.g. “at cost”), and mnot at their selling
valne. In regard to an undisclosed reserve, Buckley, J., has
said, “The rvesult” (of omitting this item) “will be to show
the financial position of the company to be not so good as in
fact it is. If the balance sheet is so worded as to show that
there is an undisclosed asset whose existence makes the
finaneial position better than that shown, such a balance
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sheet will not, in my judgment, be necessarily inconsistent
with the Azt of Parliament. Assets are often, by reason of
prudence, estimated, and stated to be estimated, at less than
their probable real value. The purposes of the balance sheet
is primarily to show that the financial position of the
company is at least as good as there stated, not to show that
it is not and may not be better.”

Every company (not being a private company) having a
shave eapital must now send to the Registrar, as part of the
Annual Summary, “a statement, made up to such date as
may be specified in the statement, in the form of a balance
sheot, audited and signed' by the company’s auditors, and
containing a summary of its share capital, its liabilities, and
its assets, giving such partienlars as will disclose the general
nature of those liabilities and assets, and how the values of
the fixed assets* have been arrived at, but the balance sheet
need not include a statement of profit and loss” (Section 34,
Sub-section 3). The date of the statement need not be the
same as that of the balance sheet laid before the company,
and companies which are desirous of not disclosing the
amount of their profits may select a date following the time
fixed for the payment of dividend, so that the year's profits
will have been divided before the balance is struck, and will
therefore not appear. It is somewhat curoius that there is
not a date fixed as the earliest to which the statement is to
be made up. It may be that some companies will select a
period several months back for the- date of the statement,
and it would be well if future legislation altered this. The
Act does not require a fresh valnation to be made of the
assets, nor require their division into various classes of
assets; but the statement must show how the values are
arrived at. It is presumed that such a statement as “Free-

Newton v, Birmingham Small Arms Co., [1906] 2 Ch. at page 387.
Galloway v, Schell [1912] 2 K, B, 354
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holds at cost price,” *“Stock-in-trade as valued by the
managing director,” “Shares and securities at their par
value,” or “at cost,” or “at Stock Exchange prices,” will be
a sufficient indication. No profit and loss account is re-
quired, but any balances of undivided profit will necessarily
be shown, and the prosperity of the company or its mis-
fortunes will be guessed with fair accuracy by any person
acenstomed to figures.

Section 413 of the Criminal Code, R.S.C., 1906, chap.
146, deals with the destruction or falsifying of hooks as
follows :—

Every one is guilty of an indictable offence and liable
to seven years' imprisonment who, being a director,
manager, public officer or member of any body
corporate or public with intent to defrand:

(a) Destroys, alters, mutilates, or falsifies any book,
paper, writing, or valuable security belonging to
the body corporate or publie company; or

(b) Makes, or concurs in making, any false entry, or
omits or concurs in omitting, to enter any
material particular, in any hook of account or
other document.

1t will be observed that it is an essential element of the
offence under this section that there is an intent to defraud.
It has been held in England that when a director, manager,
or public officer of a body corporate or public company
makes or publishes false statement of accounts, knowing
them to be false, and intending them to be acted upon by
those whom they reach, he is presumed in law to have done
so with intent to defraud.!

'R. v Birt, 63, J.P , 328,
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Section 414 of the Criminal Code, R.S.C., 1906, chap.
146, deals with the eriminal liability of directors and pro-
moters for false prospectus, statement or account, as
follows— .

Every one is guilty of an indictable offence and liable
to five years’ imprisonment who, being a pro-
motor, director, public officer, or manager of any
body corporate or public company, either existing
or intended to be formed, makes, cireulates, or pub-
lishes or conenrs in making, circulating, or pub-
lishing any prospectus, statement, or account
which he knows to be false in any material par-
ticular, with intent to induce persons, whether
ascertained or not, to become shareholders or
partners, or with intent to deceive or defraud the
members, shareholders, or creditors, or any of
them, whether ascertained or not, of such body
corporate or public company, or with intent to
induce any person to entrnst or advance any
property to such body corporate or public company
or to enter into any security for the benefit
thereof.

DivipENDS.

The manner in which the profits of the company are
divided between the holders of shares must be determined in
accordance with the Memorandum of Association, or, if that
is silent, with the Articles; and a member can enforce
against the company that payment shall be made only in the
manner preseribed, although if only preseribed by the
Articles it may be varied by special resolution.! It must be
noted, however, that dividends must be paid only out of

'0akbank Oil Co. v. Crum, (1883] 8 App. Ca. 65.
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profits, and-cannot be paid out of capital even if the
Memorandum® or Articles of Association® authorise such a
payment, as it would be in fact a reduction of ecapital not
authorised by the Acts.® A company cannot agree to pay
interest on its shares irrespective of whether there are
profits or not, nor ean it gnarantee a specific dividend.* With
the sanction of the Lieutenant-Governor in Council, how-
ever, in certain special circumstances such interest may be
paid (see page 339, infra).

Directors who wilfully pay dividends out of capital are
perscnally liable to make good the amount.® They are not,
however, responsible if the payment was made relying on a
bona fide valuation of assets, although such valuation sub-
sequently proves to be an over-estimate,” and eredits, if
believed to be good, may be included, although the amount
is not actually received,” unless the Articles declare the
dividends payable only out of “realized profits,”
which means “profits tangible for the purposes of
division,” and does not include estimated profits® and
directors may trust the officers of the company unless
they have reasonable ground for suspicion.® A director,
moreover, is not liable for an interim dividend declared at

Werner v. General Investment Trust, [1894] 2 Ch. 264,
*Re Sharpe, [1892[ 1 Ch. 154.
3Bee Guinness v. Land Corporation of Ireland, [1883] 22 Ch. D. 319;
Trevor v. Whitworth, [1888] 12 App. C1. 499; McDougall ». Jersey Hotel
Co., [1864] 2 H. & M. 528; Fliteroft’s Case, [1882] 21 Ch. D. 519.
‘Long v. Guelph Lumber Co., 31, C.P., 129; Petric v. Guelph Lumber
Co., 11, 8.C.R. 450
80xford Benefit Building Society, [1887] 35 Ch. D. 502; and see re
Shavpe, [1892] 1 Ch. 154; Sulisbury ». Metropolitan Railway Co., [1870]
22 L. T. N. 8. 839; re Lon lon and General Bank, [1805] 2 Ch. 673; King-
ston Cotton Mill No. 2, [1895] 1 Ch. 331.
*St-inger’s Case, [1869] 4 Ch. 475; Rance’s Case, [1871] 6 Ch. 104.
"Per Lord Shand in City of Glasgow Bank v». Mackinnon, [1882] 9
Court Sess. Ca., 4th series, 602.
*Oxf.rd Benefit Builling Society, [1887] 35 Ch. D. 502.
*Kingston Cotton Mill No. 2, (1896] 2 Ch. 288; National Bank of
Wales, [1899] 2 Ch. 629; affimed on this point in House of Lords sub
nom. vey v. Cory, [1001] App. Ca. 477.
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a meeting of directors at which he was not present,
although he was present when the minutes of that meeting
were confirmed.!  Shareholders who receive dividends
knowing that they are paid out of capital may be ordered to
indemnify the directors to the extent of the amounts they
have so received,® and a sharcholder who with knowledge of
the facts has received and still retains a dividend out of
capital will fail in an action brought “on behalf (f himself
and all other shareholders” to compel the directors to make
immediate restitution,® but the liquidator would not be pre-
cluded from taking proceedings.

‘By Section 100, where any shares of a company are
issued for the purpose of raising money to defray the ex-
penses of the eonstruetion of any works or buildings, or the
provision of any plant which cannot be made profitable for
a lengthened period, the company may pay interest and
charge it to capital as part of the cost of construction, but
subjeet to stringent restrictions, which are as follows.—

1. The payment ean only be made if authorised by
the Articles or by special resolution, and sanetioned
by the Lieutenant-Governor in Council.

2. The payment must only be for the period
determined by the Lieutenant-Governor in Council,
not extending beyond the half-year succeeding that
in which the works are completed or the plant
provided.

3. The rate of interest must be that agreed upon, and
if there is no such agreement, it shall be the rate
provided by Statute in cases where interest is by
law payable and the rate is not agreed upon.

Lucas v. Fitzgerald, [1905) 20 T. L. R. 16. As t» restraining payment
of dividends on the grouna thit the Com»any’s reports are misleading, see
Montreal Street Rly. v Ritchie, 16, S.C.R., 622,

*Moxham v. Grant, [1900] 1 Q. B. 88,

*Towers v. African Tug Co., [1904] 1 Ch. 558.
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4. The accounts of the company must show the
capital on which, and the rate at which, interest is
paid during the period to which the accounts
relate.

There is a provision (Sub-section 6) making it clear
that this payment of interest is not to operate as if it were
a return of capital to the shareholders, and another (Sub-
scetion 3) allowing the Lieutenant-Governor in Council to
direct an inquiry, at the expense of the company, into the
cirenmstances of the case.

These provisions should be of great advantage to com-
panies undertaking the construetion of large works; but
probably small companies will not find it worth while to
make the application to the Lieutenant-Governor in Council.

Profits may exist although assets representing them have
not been turned into eash, and even though no value has
been put upon them in the balance sheet.!

It is not always easy to decide what are the profits
which may be legitimately employed in paying dividends.
As a general rule the excess of the earnings of a company,
after deducting the expenses of making those earnings, is the
measure of the profits; but it is clear that some expenses
may properly be charged to capital account—as, for instance,
permanent improvements to the freehold of the company;
while others may be divided over a number of years—as, for
instance, substantial repairs to property, which may fairly
be expected to last for some years, or the expense of an issue
of debentures; and, equally, on some occasions part of the
profits ought to be set aside in each year to provide for
wasting property—as, for instance, to replace leaseholds, to
form an insurance fund against loss (a provision frequently
made by shipping companies), or to provide for the renewal

'Spanish Prospecting Co., (1911] 1 Ch. 92.
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of plant which periodically becomes worn out and worthless.!
“Before arriving at the amount of profits ‘available for
dividend’ it is only right and honest that provision should be
made for the depreciation of wasting assets . . . . .
although it is still doubtful whether they can be compelled to
do s0.”? :

Before the decision of Dovey v. Cory in the House of
Lords® the authority in the Court of Appeal was strongly in
favour of the proposition that fixed capital lost in one year
need not e made good in subsequent years before a
dividend was declared out of the profits (i.e the excess of
current receipts over current expenditure) of such sub-
sequent years,* and further showed that in some cases, at
least, it was not essential to make provision for replacing
wasting property; Lindley, L. J., giving as an instance that
although £25,000 might have been spent in starting a news-
paper without anything tangible to show for the expense,
vet if the current business showed an annual profit dividends
might be paid.® But these cases laid down a contrary rule
where floating capital (i.e. capital which was used up in the
buginess, such as stock-in-trade or raw material) was de-
preciated or lost;® such depreciation in value being treated
as a loss on current account and not on capital account. In

1As between preference and ordinary shareholders it has been held
that this is necessary (Dent ». London Tramways Co., [1881] 16 Ch. D.
344.)

?Per Romer, L. J., in Bagot Pneumatic Tyre Co. v. Clipper Pneumatic
Tyre Co., [1902] 1 Ch. at page 159.

31901) App. Ca. 477.

‘Lee v. Neuchatel Asphalte Co., [1880] 41 Ch. D. 1; Verner v. General
Investment Trust, 2 [1894] 2 Ch. 93.

*Lee v. Neuchatel Asphalte Co., [1889] 41 Ch. D. 1.

#‘Perhaps the shortest way of expressing the distinction is to say that
fixed capital may be sunk and lost, and yet that the excess of current
receipts over current payments may be divided; but that floating or circul -
ating capital must be kept up, as otherwise it will enter into and form part
of such 2xcess, in which case to divide such excess without first deducting
the capital which forms part of it will be contrary to law” (Verner v.
General Investment Trust, [1894] 2 Ch. 239, per Lindley, L. J., at
page 266.)
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the case of the National Bank of Wales! the Court of
Appeal went further, and held that when once capital had
been lost in any manner it could not be that dividends paid
in future years were paid out of the lost capital, and it was
therefore not mnecessary to make the loss good before
declaring dividends out of current profits. To this propo-
sition the Ilouse of Lords did not accede,® and further
threw doubt upen the proposition that if fixed capital only
had been lost dividends might still be paid; but, holding that
it was not necessary for the decision before them, they laid
down no clear rule. TFarwell, J., having Dovey v. Cory for
his guidance, however, shortly afterwards decided that a
realised loss arising from a surrender of leases and the
pulling down of cottages, and also a general depreciation of
assets appearing upon a new valuation, must be made good
before any dividend conld be paid out of the profits of later
years, and threw doubt upon the proposition that it is not
necessary to provide a fund for replacing wasting assets,

Without further guidance from the Courts it is
impossible to state any general propositions upon this point
with certainty, but the following rules are suggested for the
guidance of directors :—

(a) Every company should, as far as possible, provide
for unexpected losses by ereating a reserve fund.

(D) Provision should be made out of profits for re-
placing depreciation or wasting property, such
provision being measured by the length of time
during which the property may reasonably be
expected to last; and in like manner sums should
be set aside to allow for debts proving bad.

'[1899] 2 Ch. 629.
*Dovey v. Cory, [1901] App. Ca. 477
*Bond'v. Barrow Haematite Steel Co (1002] 1 Ch. 358
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(¢) Accidents such as ordinarily oceur should be made
the subject of insurance, the premiums being paid
out of profits.

(d) If aloss oceurs and the provision made in previous
years is not sufficient to make good the amount, it
is not safe to pay dividends until the loss is made
good.

If the loss is large, so that it cannot be made good
out of profits within a reasonable period, the
capital should be reduced with the sanction of the
Court.

There are several cases in regard to the payment of
dividends which will require reconsideration in view of
Dovey ». Cory.!

It has been suggested that the proper method of
ascertaining the profits of the year is to value the assets of
the company and its liabilities, including the liability to the
shareholders for capital subseribed, and that the excess of
assets over liabilities is the measure of the profits?  This
rule is convenient in some cases, and where it applies is a
very safe method ; but it certainly is not the essential test, as
will be scen from the cases cited above®  The fact is that in
most cases capital account and revenue account are distinet,
and that, although a certain number of cross entries are
necessary, the two accounts should be kept quite separate.*
This will avoid a difficulty which is almost insuperable

For example, Wilmer ». McNamara, [1895] 2 Ch. 245, where the
property was revalued and showed a loss; Bosanquet v. St. John del
Rey Co., [1897] 77 L. T. 206 where capital had been used to pay interest
on debentures: in each case the payment of dividends was held lawful.

*There is a full discussion of what are profits in Spanish Prospecting
Co., [1911] 1 Ch. 92, where the methods of valuation and the practice of
companies in this respect are considered,

33ce also Mills v. Northern Railway of Buenos Ayres, [1870] 5 Ch
621, 631.

‘Bolton v. Natal Land Co. [1892] 2 Ch. 124; Verner v. General Invest-
ment Trust, [1894] 2 Ch. 239.
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when the two accounts are mixed—viz., the valuation of the
assets in which the capital is invested. Suppose a company
has a portion of its capital invested permanently in factories,
warehouses, and office buildings: the value of these may rise
or fall according to the condition of the real estate market,
the price of materials, or the comparative popularity of the
sites they occupy. But it would be very inconvenient if each
year valuers had to determine the figure to represent these
assets, and if when real estate was rising in value a profit
was shown, and when falling a loss declared. Or, again,
when a life insurance office has, perhaps, several millions of
dollars invested in marketable securities, it would be
disastrous if the time of valuing them fell at a moment of
depression on the Stock Exchange, a great loss accordingly
having to be declared in comparing the value of the assets
with their value in the previous year.

With regard to trust companies, it was decided in England
that where the company’s business is to hold investments, the
directors may divide any surplus income after paying ex-
penses, even though the capital value of the investments is
greatly reduced; but where the business is to deal in and
turn over stocks, shares, ete., the fall in value of those in the
company’s name is part of the loss on the year's trading, and
must be allowed for before a dividend is declared.! This is
in fact the distinction between fixed and floating capital
referred to above; but if the loss is irretrievable (e.g. some
of the investments have been sold at less than cost) it is no
longer safe to rely upon the authority. 1f a company sells
its business for more than its whole nominal capital,it may
treat the surplus as profit, and divide it by way of dividends
or bonus among its members;* and if a company has made

Werner v. General Investment Trust, [1894] 2 Ch. 239,

*Lubbock v. British Bank of South America, [1892] 2 Ch. 198, in which
case the prineiples of keeping accounts are discussed
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zood the depreciation of its eapital out of profits it may, on
the capital rising in value, restore the amount taken from
income.!  But a realised aceretion to the value of one item
of the capital assets cannot be deemed to be profit without
reference to the rvesult of the whole account fairly taken.*

If the Articles are silent as to the distribution of profit,
or declare that it shall be divided among the sharcholders
“in proportion to their shares,” the division must be made,
not according to the amount paid up on the shares, but to
the nominal amount of the shares, so that a shareholder
whosoe shares are fully paid up gets no more per share than
one whose shares are only partly paid up.*  But if one series
of shares were nominally $50, and another nominally $10,
the holders of the former would be entitled to five times as
much as the holders of the latter, whatever amount might be
paid up on them respectively. Table A (Clause 98), and
most special Artieles, however, provide for dividends being
paid in proportion to the amount paid up, and in such a
case the above rule does not apply.

As between the holders of preference and of ordinary
shares, the Articles onght earefully to preseribe the rights of
cach elass, for it is entirely a matter of agreement how far
the former are to be preferred. In partieular, it is most
important to state whether the preference dividend is to be
“eumulative.” If there are no words to restriet the rights of
preference shareholders to the eurrent year, they are entitled
1o have deficiencies of previous years made up subsequently.*
But if the words are, “The profits of each year shall be
applied, first, in paying a dividend on the preference shares;

'Bishop v. Smyrna and Cassaba Railway, [1895] 2 Ch. 596.

“Foster v. New Trinidad Lake Asphalt Co., [1901] 1 Ch. 208.

*0akbank Oil Co. v. Crum, [1883] 8 App. Ca. 65.

‘Webb v. Earle, [1875] 20 Eq. 556; Foster v. Coles and M. B. Foster
& Sons, [1906] W. N. 107; Henry v. Great Northern Railway, [1857] 1
De G. & J. 606; and see page 23, supra.
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socondly, the balance shall be applied in paying to the
ordinary sharcholders,” ete., or “The yearly profits shall be
applied first in payment of the preference dividend, and,
subject thereto, shall be distributed among the holders of
ordinary shares,” the preference shaves, if not paid in full in

any year, would have no claim in subsequent years.!

Where the dividends on the preference shares depend on
the profits of each year, the question as to what expenses
should be treated as payable out of income hecomes of great
importance.  Amounts necessary for renewing or replacing
wasting property ought to bé spread over a series of years,
and not all charged to revenue account in one year; but they
should not fall on capital®  An excessive quantity of stores
should not be purchased out of revenue in one year; but it
does not follow that any excess of stores at the end of the
vear over stock at the beginning of the year should be
treated as profit and divided® Interest paid on borrowed
moneys during the construction of permanent works may be
treated as part of the cost of construction and debited to
capital*  The business must be carried on fairly, with
regard to the interests of all parties, and not manipulated
for the benefit of any one class.®

The holders of preference shaves cannot prevent the com-
pany setting aside profits earned in any year to make good
losses in previous years if good faith is observed. Their
right to dividend is, in the absence of express bargain to the
contrary, subject to the directors’ right to carry sums to

'Staples ».Eastman Co., [1896] 2 Ch. 303; Adair v. Old Bushmills
Distillery, [1008] W. N. 24, .

:Dant v. Lonlon Teamways Co., [1831] 16 Ch. D. 344,

3Jamaica Railway Co. v. Administrator-General of Jamaica, [1893]
App. Ca. 127. )
‘Hinds v. Buenos Ayres Grand National Tramways, [1906] 2 Ch. 654.
*See last two notes.
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reserve,'  But where debentures are issued with interest
payable only out of profits the whole of the profits must be
applied for this purpose.®

The Articles frequently declare that “the profits avail-
able for dividends™ shall be applied in a certain order.

These words mean the profits after making proper reserves

and applying for other purposes such sums as the directors
may properly so apply, and the holders of preference shares
cannot compel a full division of the profits earned without
regard to the proper provision of reserves and writing off for
depreciation.?

The Court will not compel a company to divide its
profits up to the hilt. It is both lawful and proper to carry
forward a portion of the year's profits or place them in a
reserve fund, even though the Articles eontain no provision
for so doing.*

Table A, and most speeial Articles, empower the
directors to declare an interim dividend. Before doing this
it is their duty to satisfy themselves that the profits are
suflicient to justify the payment.

As soon as a dividend is properly declared, it is a debt
payable to the members, and if not paid within the period
limited by the Statute of Limitations is irrecoverable;® but
as money payable under the Articles of Association is a
specialty debt, the period of limitation is twenty years from

'Bond ». Barrow Haematite Steel Co., [1902] 1 Ch. 358, where Farwell,
., also said the Court would be very reluctant to (’(»mp(l directors to

1l|\ ide more than they thought proper. But the directors must act fairly
in the interests of all classes ({lonn v. Great Northern Railway, [1857)
1 De G. & J. m page 638 )

*Heslop ». Central Paragoay Co., [1910] 54 Sol. J. 2

“Fisher v. Black and White Publishing Co., [19011 (1 Ch. 175; and
compare Crichton’s Oil Co., [1901] 2 Lh 184, [1902] 2 Ch. 86.

‘Burland ». Earle, 1100"] App

*Severn and \\30 J(mlway, (1896] 1 "Ch. 559. Until declared, how-
ever, it cannot be enforced.
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the declaration of the dividend.! In a liquidation such a
debt, however, does not rank in competition with the amount
due to other creditors (Section 182, Sub-section 1 (g); but
the declaration of an interim dividend does not necessarily
create a debt, and the direetors’ resolution to pay it may be
rescinded.®

Dividends can only be paid in cash, unless there are
words authorising payment by the issue of shares in the
company fully or partly paid up, or the distribution among
the members of assets (as, for instance, shares in other
companies) in specie,®

Dividends are payable at the date when they are
declared to be payable. Upon a sale of shares the dividend
declared after the date of the contract for sale belongs to the
purchaser of the shares, unless the contract otherwise pro-
vides, as hy the sale being made “cx div.”*

It is not infrequent to provide by the contract with the
vendor, or the contractor executing works for the company,
that during construction he shall pay interest upon the
capital of the company. It has never been held that this is
illegal, but it is not an advisable course, as it is clear that
the contractor can only afford to make this repayment by
originally making an overcharge in the contract price, so
that the transaction really amounts to the company handing
the contractor a portion of its capital to be repaid by him to
the sharcholders in the form of dividends, an arrangement

1 which differs but little, if at all, from paying dividends out
{1 of capital.

} 'Artisans’ Land and Mortgage Corporation, [1904] 1 Ch. 796; Drogheda
Steam Packet Co., [1903] Ir. R. 512,

;'., | ?Lagunas Nitrate Co. v. Schroeder, [1901] 85 L. T. 22.

; Wood v. Odessa Waterworks Co., [1889] 42 Ch, D. 645; Hoole v,

f Great Western Railway Co., [1868] 3 Ch. 262.
‘Black v. Homersham, [1879] 4 Ex. D. 24.
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Where, however, the vendor of a going concern, in order
to show his confidence in it, guarantees a dividend for a
certain number of years, there can be no sound objection to
such a course. The wording of such a guarantee must,
however, be carefully considered. 1If it is a contract with the
company to pay it so much money the amount received goes
into the general accounts: if it is a contract to pay to the
shareholders so much as will make up the dividend, this
dividend may properly be divided among the shareholders,
even when the company is earning no profits.

The interest upon debentures or on money paid up in
advance of calls is a debt, and must be paid whether there
are profits or not.!

The Articles usually provide that the company may retain
any dividend against debts due from a member entitled to
the dividend, and that dividends shall not bear interest as
against the company. The latter provision, however, seems
unnecessary, as debts do not bear interest unless by agree-
ment. It is also frequently provided that dividends
unclaimed for three or five years may be forfeited for the
benefit of the company.

Reserve Funp.

The Articles of Association almost invariably provide
that a portion of the profits may be set aside, before any
dividend is declared, to form a reserve fund.®* Sometimes
they provide that a fixed proportion shall be set aside, and
often give special directions as to how the fund is to be in-
vested. A company may, however, without any special
anthority contained in its Articles, carry profits to reserve,
and either use the reserve in the business or invest it in such
seeurities as the directors may think fit.?

_—‘Lock v. Queensland Investment and Mortgage Co., [1896] App. Ca. 461
*See Clause 99 of Table A.
"Burland ». Earle, [1902] App. Ca. at page 95.
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The amount carried to reserve may affect the respective
rights of the preference and ordinary shareliolders, particu-
larly in cases where the preference dividend is not
cumulative, In such case “it will be the duty of the
directors to fix the amount of the fund to be retained with
reference to the general interest of all classes of sharcholders,
and not to favour any one class at the expense of the
other.™

Sums are often set aside to represent depreciation of
plant and buildings, and to provide for deb's proving bad.
This is in the nature of a reserve fund; but it is more usnal
to write the depreciation off the book value of the plant and
buildings, and to keep the reserve for bad debts out of the
balance sheet. Ilow far this is legitimate depends on the
facts of each case. If done in good faith and to a reason-
able extent, the Courts will not interfere, even at the
instance of preference shareholders who get less than their
full dividend.?

It is very desirable that a reserve fund should be built
up, a portion of the profits in each year not being distributed.
The reserve fund may either be specially invested in stocks
or funds, or shares of other companies, or it may be used in
the general business of the company. If so used, it will
appear in the balance sheet on the debtor side, and the
credit side will be inereased by the assets which the fund
has been used to purchase.

The reserve fund may .be divided into various special
portions, and when very large profits have been made in ono
year, it is convenient to make a special reserve for equalising
dividends, the intention being to spread the distribution of

'Per Lord Cranworth in Henry ». Great Northern Railway, [1857] 1
1 DeG. & J. at page 638.

Bond v. Barrow Haematite Co., {1902] 1 Ch. 353; Fisher v. Black
and White Publishing Co., [1901] 1 Ch. 175; Burland v. Earle, [1902] App.
Ca. 95.
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it over several years. Sums may be taken from the reserve
fund to make up losses or to pay dividends, even if it
consists of premiums received on the issue of shares:!' in
fact, the reserve fund is undivided profit, and may be treated
as profit at the disposal of the company, subjeet only to any
restrietions which the Articles of Association may impose.

If a reserve fund comes to be divided, whether while the
company is a going concern or in liquidation, it remains
“profits,” and the members are entitled to share in it in
accordance with their rights to the profits.* Thus, if the
Articles provide that the members shall be entitled to share
in the profits in certain proportions, they will have the same
rights in the distribution of the reserve fund. Consequently,
if there is anything due to the preference sharcholders in
respect of past dividends their claim must first be satisfied ;*
but if the preference shareholders have received their pref-
erential dividend in full, the reserve fund will belong
exclusively to the ordinary shareholders.* On the other
hand, if their respective rights do not arise till the
declaration of a dividend and none has been declared, or till
the profits have been made “available for dividend” by some
act of the directors which has become impossible owing to
the liquidation, it appears that in a winding up any
undivided profits will merge in the ordinary assets.’

It was held that if the reserve fund is used in the
business of the company, and a loss arises on capital account,
it must be apportioned rateably between capital and
reserve;® but the House of Lords has now held that capital
‘may be reduced without proving that it is lost, and the

'Hoare & Co., [1904] 2 Ch. 208.

*Re Atlas Loan Co. 9, O.L.R., 468,

'Bishop v. Smyrna and Cassaba Railway, [1895] 2 Ch. 265.
‘Bridgewater Navigation Co., [1891] 1 Ch. 155, 2 Ch. 317.
*Crichton’s Oil Co., [1901] 2 Ch. 184, [1902] 2 Ch. 86.
‘Hoare & Co., [1904] 2 Ch. 208
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above rule will no longer apply in cases of reduction of
capital.!

If a sum is taken from the reserve fund and paid by
way of bonus to the shareholders, the company is only con-
cerned to see that the persons whose names are on the
Register of Members at the time get the bonus.

Sometimes, with a view to converting the reserve fund
into capital, the company resolves to divide it among the
members and at the same time increase the capital. The
new shares are offered rateably to the members, an amount
equal to the reserve fund distributed being ealled up. This
plan works well if the shares stand at a premium; but if
they do not, members may be expected to aceept the return
of reserve fund and to refuse to take up the new shares.
There is a danger also that upon subsequent investigation it
may turn out that the reserve fund did not really represent
profits, and in such a case the shares issued would not be
fully paid.?

Examizarion or Arrairs sy INsrecrors.

The Lieutenant-Governor in Couneil may, npon applica-
tion, appoint inspeetors to examine into the affairs of a
company (Section 116).

The applicants must be able to furnish the Lieutenant-
Governor in Council with such evidence as may be
necessary to satisfy it that there is sufficient reason for
requiring an examination, and that they are not actnated by
any malicions motive in instituting the same. The
Lieutenant-Governor in  Council may also require the
applicants to give security for the paymeat of all the costs
of the examination before appointing in-pctors.

An inspector may examine upon oath :ny officer or agent

Poole v. National Bank of China, [1907] App Ca. 229,
*Ree Eastern and Australian Steamship Co., [1893] 41 W, R, 373,
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of the company in relation to its business, and he may
require the production of any book or document relating to
business of the company, or may put any question relating
to the company’s affairs. Under Section 116, Sub-sec-
tion 5, any officer who refuses to produce any book or
document, or to answer any question, will be liable to a
penalty of twenty-five dollars for each offence.

The company itself may by special resolution appoint
inspectors without reference to the Lientenant-Governor in
Council, and those inspectors will have the same powers and
duties as those appointed by the Licutenant-Governor in
Council, except that they must report as the company shall
direet, instead of to the Lieutenant-Governor in Couneil
(Section 117).

The report of the inspectors is evidence of their opinion
in relation to any matter contained in the report (See-
fion 118), but of course it is not evidence of the facts,
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CHAPTER XVIII.
ALTERATIONS OF CAPITAL.

A company may make alterations in its capital in various
ways:

1. It may increase its capital.

2. It may reduce its capital.

3. It may enforce forfeitu