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DIARY FOR MAY.

1 SUNDAY... 15t Sunday qfter Buster,
8 SUNDAY ... dnl Sunduay qfter Faster,
12 Thurday... Unltversity of Torouto Seaglon of Senato bugias
13 SUNDAY... 3rd Sunday qfter Easter.
"4 Monday .... Easrsr Term beglins.
$ Wednezday Trinity College Eastzr Term ends,
) Frlday....... Paper Day, Q. B,
21 Saturday ~. Paper Dna, C. P, Last day for senving Wrtt for Cuvuty Counts.
22 SUNDAYX... 4th Sunday after Eustcr.
23 Mouday ... Paper Da,, Q. 1.
24 Tuesday .... Paper Iy, C. P,
2 Wednesday Paper Day, Q. I8,
20 Thuraday .. Paper Dsy. C. P,
28 Saturday ... Easrex Torin ends,
29 SUNDAY ... 6th Sunduy after Buster.
Lam day for declaring for County Court.  T.ast day Yor Court of
Rovision finally to rovise Assessiuent Rolls.

31 Tuesday ... {

IMPORTANT BUSINESS NOTICE.

Fersons indelied to the Proprieturs of this Journal are requestal to remember that
all our past due accnunts have leen placed tn the hands of Messrs. Palton £ Antogh,
Au«:rlug'/x, Zarrie, for collection ; and that only a prompt remutlunce to them witl ‘
sare costs.

Jt is with great reluctance (hat the Proprietors have adopled ths course; but they
kare been compelled 1 do 30 in order (o enalle then to meel therr current espenses,
which are very ry.

Now Qat the up, fulness of the Journal is 5o generally admatled, st would not be un-
yeasonalle to expect that the Profession and Oflicers of the Courts 1ol accord it a
Uberal support, tnstead of allowsng themselves to be sued for thar subscriplions.

_@’—B_I}e ‘iﬂpp?x_* Ganadva Laly Jourmal,

MAY, 1859.

ENGLAND IN OUR WAKE.

Sir. R. Bethell’s perseverance has triumphed, and the |

profession is indebted td him for the adoption by the Inns |

of Court of that which has been so long demanded, a com-

pulsory examination into general acquirements before

admission as a student; and an examination into the
aspirant’s legal qualifications before his call to the bar.

So says the Editor of the Luw Tinies in a recent number :

Be it known to our respected co-laborer (the talented author
of the Advocate), and all whom it may concern, that in this
particular reform, as in many others, young Canada has taken
the lead of old England.”

Our first Parliument was assembled in 1792, and the
Legislature at once declared that the laws of England
should be the rule for the decision of all controversics
relative to civil rights, &e. In 1797, a Law Society was
incorporated by Act of Parliament, and since then no person
is in general permitted to practice at the bar of any of Her
Majesty's Courts in this country unless he has previously
been admitted into the Society as a student of the Laws,
been five years on the books, and conformed himself to the
rules and regulations of the Socicty.

By the rules of the Society no person can he admitted
as a student unless found on a full and strict examinativn
to be by habits, character and education duly qualified
for admission. The student must attend a prescribed
course of lectures, and after remaining on all the books of |
the Society for five years, must again submit to an examina-,

tion 28 to his legal and general attainments, avd i fouud
properly qualified for call he is adwmitted to the degree of
Barrister-at-Law. 'The course preseribed by the Society
was from the first respectable,~—Ilate rules have wisely
enlarged the requirements.

The Law Suciety of Upper Canada was iucorporated, in
the words of the preamble, for the pu pose of securing to
the Provinee a learned and honorable hody to assist their
fellow subjects and support and maintain the Constitution.
It was well calculated to insure the respectability of the
profession, and has most satistactorily fulfilled its object.

The members of the Upper Canada bar were and are
what they profess to be, having in very deed been students
of the laws, and having been on examination found quali-
fied for call, upon being called to the bar they come before
the public duly accredited as lawyers in reality.

In England the same title, the same sucial position, the
same honors are permitted to the iguorant as to the
educated, and the whole class may well be said to be
degraded by the uncertainty as to whether its members are
what they profess to be. The required number of dinners
must have been caten, that is all.  Bul as we said before
many other law reforms were carried into practical opera-
tion here years before they wercadopted in England,—two
occur to us at this moment—the absconding debtors’ law,
which has been in furce with us for mure than 20 years
and the general system of lucal judicatories which was
established in Upper Canada in 1847, just five years before
the same system was introduced into Ingland; fur the
Division Cuurts of Upper Canada and the County Courts
of Lngland are almost identical as systems of lucal jurispru-
dence, and very similar in all their details.

MUNICIPAL LAW REFORM.

1t is provided by the Assessment Act of 1853, that the
assessor or assessors for each township, village and ward
shall prepare an assessment roll, in which after diligent
enquiry shall be sct down in different columns, and accord-
ing to the best information in their power the names and
surnames in full if the same can be ascertained of all
taxable parties resident in the township, village or ward,
and of all non-resident frecholders who shall either in
person or in writing have required such assessor to enter
their names and the land owned by them in the roll,
together with the description and extent or amount of
property assessable against each, and containing the parti-
culars mentioned in the schedule appended to the Act, for
each of the items whereof the assessmert roll is to contain
a separate column. (16 Vie., cap. 182, sce. 17.)

The assessment is tv be completed in every year between
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1st February and such day s the Municipal Council of the
city, town, village or township shall appoint, not Inter
than 15th April; and on or before the day soappointed the
283€330T OF 2ssessors or a mnjorty of them are required to

complete the roll, and severally to attach thereto a certifi- .

cate signed by cach of them as to its correctness in a giver
form, and verified upoa oath or aflirmation. (10. see. 24.)

Next it is the duty of the assessor or assessors to deliver
the assessment roll completed and added up, with the
certificates and affidavits attached to the Clerk of the
Municipality. (L. sec. 25.)

Then it becomes the duty of the Clerk to makea copy
of the roll arranged in the alphabetical order of the
surnames, and to cause the copy so arranged to be put up
in some convenicnt and public place within the munici-
pality, and to bo maintained there until after the meeting
of the Court of Revision. (I0.)

The Court of Revision is a Court established for the
hearing of all cﬁnplaints against the assessment.  The roll
as formally passed by the Court and certified by the Clerk
a8 passed is made valid, and to bind all parties conccrned
notwithstanding any error or defect committed in or with
regard to the voll, except as the same may be firther
amended on appeals allowed under certain restricticus to
the County Judge. (Zb. sec. 26 & 28.)

It is the further duty of the Clerk of the Municipality,
to transmit without delay to the County Clerk a certified
copy of the assessment roll of his Municipality, after the
same is formally revised and corrected. (Jb. sec. 25.)

The Council of every Municipal village, and of every
township not divided into wards, is made to consist of five
Councillors, one of whom is to be Reeve, and if the village
or township had the names of five hundred resident free-
holders and houscholders on the last revised assessment
roll, then one other of the Councillors is to be Deputy
Reeve. (22 Vie., cap. Y9, see. 66; sub-sees. 3 & 4.)
Reeves and Deputy Reeves are members of the County
Council.  (1b. sub-see. 5.)

The Clergy Reserve moneys are equally apportioned by
the Receiver General among the reveral city, town, incor-
porated village and township wunicipalities in Upper
Canada, in proportion to the number of resident rate-payers
that appear 0. the assessment roll of the Municipality for
the year nex¢ before the time of the apportionment. (19 &
20 Vie., cap, 16, sce. 1; 20 Vie,, cap. 71, see. 1.)

It is the duty of the Clerks of the Municipalities on or
before the 1st December in each year, to transmit to the
Receiver General a true return of the numnber of resident
rate-payers appearing yearly on their assessment rolls ; and
to make affidavits to be written on the returns, and sworn

before a Justice of the Peace of the correctness of the
returns. (19 & 20 Vie., cap. 16, sec. 2.)

It will thus be obscrved that the assessment rolls as
formally revised and passed aro subject to be used for
lifferent purposes, but are not made conclusive except as
against individuals for any one purpose; were the law other-
wise frauds the most gross might be perpetrated under the
protection and by the sanction of the law. The safety of
Municipal government and the security of the public alike
render it necessary that the correctness of asscssment rolls
should be open to impeachment. Fraud will no doubt as
wuch vitiate an assessment roll s any act or deed known
to the law. It is a question whether the assessment rolls
can be impeached on any other ground than that of fraud,
—the point remains to be determined.

If, then, an assessment roll may be impeached, the ques-
tion arises in what manner it shall be impeached. Take a
single municipality. If it have only two hundred resident
frecholders and houscholders, and yet show more than
double that number on the last revised assessment roll, how
is the fact to be ascertained? The law does not provide
for scrutiny, nor in our opinion any other effectual mode
of decision.

The defects of the law in this respect were lately made
quite apparent. Proceedings were about to be taken to
.nseat the Deputy Reeve of the village of Bramptov,
elected for the year 1858, on the ground that there were
not in fact in that year in the village of Brampton 500
resident freeholders and houscholders, though the roll as
revised shows 639. It was found upon reference to sec.
127 of the Municipal Act of 1858 as to contested elections,
that although the validity of the election orappointment of
a Mayor, Warden, Reeve, Deputy Reeve, Alderman, Coun-
cillor, or Police Trustee may be questioned under that
scction, none can be relator except a candidate at the clec-
tion, or any elector who gave or tendered his vote thereat.
The Deputy Reeve of Brampton was elected by the Coun-
cillors, and as the Council desired to maintain him, none of
them would consent to act as relator. It was in addition
alleged that there is no such office as Deputy Reeve of
Brawmpton, and as the Municipal Act applies only to the
unseating of persons from admitted and existing offices,
proceedings under that act could not be taken.

Under these circumstances, recourse was had to the
English Statute of Anne, and under it an information was
filed. It was averred in the information that there were
not on the last revised assessment roll of the village the
names of five hundred resident freehvlders and householders
nor were there at any time before or since the day of the
clection five hundred resident frecholders or houscholders
in or belonging to the village.
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Theso allegations were denied by the defendant—the 'effeet of this Jegislative enactment is to give tu the trustees
Deputy Reeve elect and the relator having joined issue as a curpuration, power to sue uud be sued, coutrae  and
the parties proceeded to trial by jury inthe ordinary manner. be contracted with, by their corporate name; ty have a

On the trinl the defendant produced thoe assessment roll, | cummon seal; to vest in a majority of the trustees puwer
showing names of more than five hundred resident free-|to bind the others by their acts; and also tu exempt the
holders and houscholders, and so prima fucie cstablished ; individual trustees from personal liability fur debts, obliga-
his case. Ile hewever in the terms of his plea went tions, &e. (12 Vie. cap. 10, sec. 5, subsce. 24.)

further, and cndeavoured to show that irrespective of the
roll there were in fact when the assessment was muade more
than five hundred resident frecholders and houscholders in
Brampton. Witnesses were called in to testify generally
as to the population of Brampton in 1858, and testified
particularly as to the names of many of the persons on the

roll.
The witnesses for the prosecution testified generally that

in 1838 there were not in their opinion five hundred resi-
dent frecholders and houscholders in Brampton, and parti-
cularly that many of the persons named on the roll were
unknown.

In such a conflict of generalities it was discovered to be
wholly impossible for a jury to agree ata conclusion either
on one side or the othier,—thus showing the inadequacy of
existing machinery of trial by jury for such a case.

(n a Parliumentary scrutiny each voter is iooked upon as
distinet case. One party affirms that he hasa good vote, and
the other denics, The evidence is heard pro and con and
his right is determined. The case of the next voter is
determined in like manner, and so name by name till the
entire list of voters is disposed of. Some sueh machinery
is required when the correctuess of an assessment roll is
in question, and without it proceedings eannot beought
than expensive and unsatisfactory. If trial by juryis to
be the tribunal in such a case we think there ought to be
a previous commission as now issued in FParliamentary
election contests.

SCHOOL TRUSTEES AND TEACHERS.

Many persons are deterred from acceptiog offices of public
trust, owing to a dread of personal liability for something
that way be done by them in office. The office of school
trustec is not exempt from this attendant dread.

The law will not intend anything in favor of the personal
Hiability of srhool trustees or others who are by law clothed
with corporate powers. The same anxiety which manifests
itself in the protection extended to bailiffs and others, who
in the discharge of public duties may do illegal acts, is
found to exist in the case of school trustees.

It is cnacted by 13 & 14 Vic cap. 48, sec. 10, that the
¢rustees in each school section shall be 2 corporation, under
the name of “the trustces of school section number —,
in the township of , in the county of 2 The

Schoul trustees of each scetion may, awmong other things,
contract with and employ teachers for the scctivn, and
determine the amount of their salaries. (i3 & 14 Vie
cap. 48, sec. 12, subsec. 5.; The agreement with a teacher
should be uut only in writing, but, it scems, under the
corporate seal of the trustees. (Quin ¢. School Trustees,
7U.C. Q.B.130; Kennedy v. Burness et al, 15 Ib. 473.)
A local superintendent who, together with the trusteess
signs the agrecment, will be considered as having signed
the same only as approving of the appointment, and not
otherwise. (Camplell v. Elliott et al, 3 U. C. Q. B. 241.)

It is the duty of the trustees, among other things, to
give the teachers employed the necessary orders upon the
local superintendent for the school fund apportioned and
payable to the section, provided the teacker be at the time
the holders of legal certificates of quulification. (13 & 14
Vic. cap. 48, see. 12, subsee. 6.) Any teacher is entitled
to be paid at the rate mentioned in his agreement with the
trustees, even after the expiration of the period of bhis
agreement, until the trustees pay him the whole of his
salary as teacher of the school, according to their cogage-
ment with him. (. sec. 17)

It is the duty of the trustees to provide for the salaries of
the teachers, and all other expenses of the school, in such
manner as may be desired by a majority of the frecholders
or houscholders at an annual school meeting, and to cuploy
all Jawful means to collect the sum or sums required. (0.
see. 12, subsees. 7, 8, 9.)

If the trustees wilfully neglect or refuse to exercise the
corporate powers vested in them by the School Acts, for the
fulfilment of any contract or agreement made by them,
they become personally responsible for the fulfilment of the
contract or agrecment. (4. see. 12, subsee. 16.)

So the trustees of cach school scction are personally
; vesponsible for the amount of any school moneys forfeited
'and lost to the scction, in consequence of their neglect of
duty, during the period of their continuance in office. (16
Viec. cap. 183, sce. 9.)

In case of any difference between trustees and a teacher
in regard to his salary, the sum duc to him, or any other
naatter in dispute between them, it is Jawful to submit the
matter in dispute to arbitration. (13 & 14 Vic. cap. 58,
see. 17.)

The mode of proceeding is as follows :—Each party is to
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choose one urb’trator. In case cither party in the firse

instance neglect or refuse to name and appuint an arbitrator
on his bebalf, it is lawful for the party requiring the arbi.
tration, by a notice in writing, to be served upon the party
neglecting or refusing to make the appointment, to require
the opposite party, within thvee days, inclusive of the day
of service, to name and appoint an arbitrator on his behalf.
The notice sorved must name the arbitrator of the party
serving it. In case the party upon whom the notice is
served do net, within the three days mentioned in the
notice, name and appoint an arbitrator, then the party
requiring the arbitration may nominate and appoint the
second arbitrator. (J0.)

The two arbitrators, in cither way chosen, and the local
superintendent, or any person chosen by him to act on his
behalf in case he cannot attend, or any two of them, are
empowered to make a final award between the parties—final
of course only so far as the arbitrators have jurisdiction.

(Kennedy v. Burness et al, 15 U. C. Q. B. 486.) 'The,

meaning is that the merits of the matter in dispute between
the principal parties, when adjudicated upon by the tribunal
authorized, shall be set at rest, and cannot be again opened
or questioned ; but it cannot extend to preclude an inquiry
whether that tribunal has or has not acted according to law.
The legislature ncver intended that arbitrators, when once
appointed, should give themselves jurisdiction to say and
do anything they pleased. (Por Burns, J., in Kennedy ».

Burness et al, 15 U. C. Q. B. 491.) No power is given to|

review the decision of the arbitrators, and no authority is
given to examine into their conduct and motives; and
therefore, so long as they keep themselves to tho law, they
are free to form any judgment they please, and it is final.
—(1b.)

The arbitrators may administer oaths to, or require the
attendance of all or any of the parties interested in the
reference, and of their witnesses, with all such bonks
papers aud writings as they way require them or either of
them to produce. (16 Vic. cap. 185, sec. 15.)

So the arbitrators, or any two of them, may issue their
warrant to any person to be named therein, to enforce the
collection of any sum or sums of money by them awarded
to be paid. The person named in the warrant is to have

T'o warrant o proceeding ngninst trustees as personally
linble, it must be averred and proved that they have in
some particular (which should be specified) wilfully
neglected or refused to exeeute their corporate powers for
the fulfilment of the contract. (Per Robingon. C. J., in
Kennedy v. Burness et al, 15 U. C. Q. B. 485.)

Although under certain reservations an award may be
bad in part, aud yet supported as to the remainder, still
when a special jurisdiction is created, when goods are seized
to make a sum dicected to bo levied under a warrant, and
if, as to part of the sum dirccted to be made, the adjudica-
tion is illegal, the warnant, as regards the whole sum, wilt
be held illegal, and the scizure under it not warrantable,
even as to that part which is lawful. (0. p. 490.)

It is, however, a question, whether, under any circum-
stances, arbitrators can have jurisdiction to determine on
the persunal responsibility of school trustees. Nothing can
be drawn from the expression of the 15th section of the act
of 1853—that the person authorized to execute the warrant
shall Fave the same powers, by the seizure and sale of the
property of the party or corporation, as any bailiff of a
division court has—which can militate against or be con-
strued in favor of cither view. If the award bappencd to
be against the teacher, then he would be “the party”
against whom the warrant would operate, if anything was
awarded against him ; or if the matter in dispute was clearly
something personal with the trustees, and had nothing
whatever to do with thew in their corporate capacity, then
they, or whichever of them it might be, would be ¢ the
party.”  (Jb. p. 494.)

In au action of replevin for goods of school trustees,
distraived under an award for the salary of a school teacher,
declaring the trustees individually liable, on the ground
“ that the trustees did not exercise all the corporate powers
vested in them by the School Act for the due fulfilment of
the contract’” made by them with the teacher, it was held
that the award did not support pleas which averred, as
required by the 13 & 14 Vie. cap. 48, see. 10, “ o wilfy]
neglect or refusal” by the trus‘ces to exercise their corpo-
rate powers, as the ground of personal liability. 1t was also
held that the trustees were not, under the ciremmstances of
the case, personally liable. The award, which for the first

the same power and authority to enforce the collection of | time ascertained the exact amount duc to the teacher

moneys mentioned in the warrant, with all reasonable costs,
by seizure and sale of the property of the party or corpora-
tion aganst whom the same is rendered, as any bailiff 1n a
division court has in enforcing a judgwent and execution
issued out of the court. ([3.)

No action can be sustained by a school teacher against
trustees for his salary.  1lis only 1emedy is by arbitration.

(Tieman v. the Trustees of Nupean, 14 U. Q. Q. B. 15.)

declared the trustees personally liable, without giving them
any opportunity to exercise their corporate powers to raise
the fuuds to pay the amount of it. This was held to be
unreasonable and bad. (Kennedy v. Hall et ol, 7 U. C.
C. . 218)

Where @ school teacher, after an award had been made
in his favor, on a dispute as to salary afterwards made a
claim, on a sccond arbitration, for the amount puyable under
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the first award, together with his salary for the further
period that had clapsed since the award, and sought under
an award obtained ex partc, and a wurrant thercon to
recover the amount by a seizure of the trustee’s own goods,

such a course was held to be illegal, and not contemplated |
, bitants the Iinglish laws relating to habeus corpus and tria]

by the School Acts. (Aennedy v. Burness et al, 7 U. C.
C. P. 227)

HISTORICAL SKETCH OF THE CONSTITUTION, LAWS
AND LEGAL TRIBUNALS OF CANADA.
(Conttuued from p. 78.)

The Quedec Act—Constitution abolished— Courts abolished—Con-
servalors of the Peuce appownted— Attempt at restoration of
English Law—Reasons of farlure—Invasion by Montyomery—
Confusion consequent thereon—’roclamation Cuurts abused.

The Quebee Act, though remarkable fur the abrogation
of the old constitution of the Province aud other sweeping
changes accomplishied, is also remarkable owing to the fact
that it abolished all the courts in the Province, on 1st
May, 1778, and did not establish any other courts of justice
in the room of those abolished.

It will be observed that it only reccgnized a power in
the Crown to establish courts ; which power might or might
not be exercised, and certainly was not exercised in time
to leave the country without a single tribunal of justice.
Some instrument orght to have been prepared and passed
under ths great seal of Great Britain us soon as possible
after the passing of the Aet, which was on 13th January,
1774, to ercct other courts of justice in the Province, to
take effect on 1st May of the same year, when the old
courts ceased. No such instrument was prepared.

When the first day of May arrived, the Province must
have fallen into a state of positive anarchy if Governor
Carleton had not endeavoured to prevent it by appointing
threc magistrates, whom he called Conservators of the
Peace for the District of Quebee, and as many more for the
District of Montreal. Those appointed for the District of |
Quebec were, Mr, Adam Mabane, Mr. Thomas Dun, and
Monsieur Claudée Panet. The two former had been the
Judges of the Court of Common Pleas for that district
before the suppression of the court, on 1st May, 1775.
The latter was a I'rench lawyer and notary at Quebec.
Those appointed for the District of Montreal were, Captain
John Iraser, Mr. John Marteil, he and Monsicur Réné
Ovide Hestel de Rouville.  As in the case of the Quebec
District, the two first named gentlemen had been the
Judges of the Court of Common Pleas for the District of
Montreal, before its suppression. The last named gentle-
man was a resident of Montreal, who had been a Judge at
Three Rivers, in the time of the French government.

TLe reasonableness of restoring the English law on some

impurtant subjects appeurs to have been felt and acknow-
ledged by his Majesty's ministers svon after the passing of
the Quebee Act.  Though the English ministry, when the
act wus befure the House of Commons, vuted sguinst
clauses offered by Mr. Dempster for preserving to the inha-

by jury, these subjects scem afterwards to huve met with
approvul.  Soon after the act was passed, Chief Justice
Hey, acting under the direction of the Earl of Dartmouth,
. Secretary of State, prepared a draft ordinance re-estublish-
ing the writ of habeas corpus and trinl by jury. This draft
was proposed to the Legislative Council of the Trovince in
the mounth of September, 1775, and would probably huve
passed, had not the invasion of Moutgomery caused a
speedy termination of the session.

In this year, in consequence of the irruption of Mont-
gomery and other revolutivnary furces of the veighbuuring
colonics, martial law was proclaimed throughout Canuda.
‘The proclamation recited that a rebellivn prevailed in many
of his Majesty’s colonies in America, and particularly in
some of the neighbouring ones, and that many of the rebels
had with an nrmed furce made incursions in the 1 rovince,
attacking and carrying away a part of nis Majesty’s troops,
together with a parcel of stores and a vessel belunging to
his Majesty; and had actually invaded the Province in a
traitorous and hostile manner, to the great terror of his
Majesty’s subjects and in open defiance of his luws and
government, falsely and waliciously giving out, by them-
selves and their abettors, that the motives for go dving were
to prevent the inhabitants of the Provinee from being taxed
and oppressed by the government, together with divers
other false and seditious reports, tending to inflame the
minds of the people and to alienate them from his Majesty.
To the end therefore that so treasonable an invasion might
soon be defeated, that all such traitors with their said abet-
tors might speedily be brought to justice, and the public
peace and tranquillity of the Province restored, which the
ordinary course of civil law was unable to effect, the pro-
clamation was issued. It declared that “until the aforesaid
good purposes could be attained,” the Governor General
would, in virtue of the powers and authority to him given
by his Majesty, exccute martial law, and cause the same to
be esecuted throughout the Province. To that end he
ordered the Militia to be raised forthwith. All subjects
and others whom it might concern were enjoined to be aid-
ing and assisting the commissioned officers and others who
had been or might be commissioned for carrying on his
Majesty’s service. The consequence was, the law courts

. were abandoned, and that lawyers and lawyers’ clerks, as

well as all other of his Majesty’s subjects, abandoned their
occupations for the protection and preservation of the Pro-
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viuce. For severnl years, the Courts and the Law Society
were closed, and neither students were admitted, attor-
neys enrolled, nor barristers called.

DIVISION COURTS.
Lippar v. GiBsoN £T AL,

Although it does not appear in the report of this cnse
(published in our last number), we understand as a matter
of fuct, that tho Judge offered to allow the objcction, if the
defendant would give him any reason to suppose that he
had sustained any loss from want of notico; and as he did
not pretend he had, but appeared merely to wish to get off
paying his just liability, the Judge thought he was in
equity bound to pay.

We are not aware of any case in which the power of
deciding according to cquity aad good conscience has been
so cmployed, but we have heard that other county judges
a3 well as Judge Robinson have decided in that way. We
should be glad to hear from any correspondent on the
subject ;—in the mean time we subjoin some observations
which have been communicated to us respecting the case:

17 Q. B. R. 98, 99.—The judge may have determined it on
that ground; i. e, that the defendant, as endorser, was in
conscience linble on the note. But is not the defence set up b
the defendant & statutory one (4 Anne, cap. 9, sec. 7), s well
as by the implication raised by our own statutes regulating
tbe time of presentment, sending notice and evidence of the
same, and protest, which, by the Division Court Act of 1850
(sec. 43), requires six days’ notice before trial?

It dues not appear in this case that such a notice was given,
but merely that the defendant appeared and raised the objec-
tion of no proof of presentment of notice of non-payment.

It is as fair that the defendant should give this notice of
such o defence, in order that the plaintif may be prepared
with his retort as presumptive evidence of the sending the
notice of dishonor, or more conclusive evidence if that is
effectually disputed, as it is for the defendant to be entitled to
notice of dishonor, to save the expense of extra witnesses; and
the defendant should not be allowed to lay by, and raise this
defence at the last moment, which otherwise inust lead to one
of two bad results—either that the pltintiff must be defeated,
or that the case must be postponed till next court, to enable
him to prove notice given, by which the defendant gains two
months more time.

Then, as to statutory defences, is not any plea now required
by the rules of superior courts under the late statutes to let in
any defence, & statutory defence? And if intended in a minor
case to he relied on in the Division Courts as a defence, is not
six days’ notice of it necessary as both fair and legal?  And if
there 1s & doubt as to defences under the New Rules, the 10th
section of the Extension Act of Division Court should be
adopted.

Then, are not all defences which are available by reason of
the enactments of any statute, either by specinl ples, general
issue, or by statute, or simply such, which requires no special
plea in the superior courts, but which requires that something
shall be done before an action can be brought, such as giving
a written notice, or where a writing shall be the only evidence,
and such as require six days’ notice under the Divisicn Court
Act, and in the superior courts, some of them could be taken
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statute, particulurly puinting vut the statuto fur the defence
rvelied on,

It would seem that the Division Court Acts intendad that
all others than the ordinary defences, which the plaintiff would
bo preparcd for, and notice of which he received in writing,
should, if they arore by the cffect of any statute, should have
aix days’ notice given of them, ns these cnses are gencrally
not undertaken by Inwyers, and in fairness the party should
beapprised in time of their true nature, ro that he could pre-
pare to meet it, or abandon the suit if the defence was well
founded.

The other defonces of an ordinary nature dr not even requiro
a written nppearance or plea.  But upon the defendent or his
agent appears and defends. It is quas: general issue.

We have received the April number of the Lower
Canada Jurist, edited Ly a committee of Advocates, and
published by Jobn Lovell, Montreal; also the Solicitor's
Journal, London, England; Nos. 1 and 2 of the Lower
Canada Reports, published in Quebec; and the Tables of
the Trade and Navigation of the Province of Canada for
1858, compiled from official returns, by Hon. A. T. Galt,
Inspector-General.

Messrs. Stephens & Norton are, we are informed, about
to publish a twelfth edition of Selwyn’s Abridgment of the
Law of Nisi Prius, brought down to the present time, by
David Power, Bsq., Q.C., Recorder of Ipswich. The
edition is much required, and will, we are sure, be in all
respects worthy of the publishers, whose Agent in this city
is J. C. Geikie.

We delayed this issue of the Lvw Journal in order at
the earliest moment to publish some of the most important
Acts of the Legislature, recently sanctioned and now in
force. They will be found in other columns.

LAW SOCIETY, U. C.—MICHAELMAS TERM, 1853.
EXAMINATION FOR CALL.

SMITH’S MERCANTILE LAW.

1. In what res; ects does life insurance differ from other con-
tracts of insurauce ?

2. Mention some cnses in which one pavtner has, and some in
which he has not, = right to bind the partnership.

3. What is a bill of lading, and to what extent is it a negotiable
instraoment.

4. How may a partnership be created, and how diseolved ?

ADDISON ON CONTRACTS.

1. What is a nudum partum ?

2. Is o delivery of goods above the value of ten pounds suffi-
cient to satisfy the Statute of Frauds, where there is no written
contract, or part payment? If not, what more is requisite ?

3. To what extent must & contract be in restraint of trade to
render it void on that account ?

4. What amounts to a sufficient giving of time to & principal, to
discharge o surety ?

5. What contrac(s of infants are absolutely binding? and what
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is reqrisite to render a voidable contract by an infant biuding on
him when of full age?
TAYLOR ON EVIDENCE.

1. Is there any and what distinction Letween secondary aud
second-hand evid ?

2. Arc there any cases in which defendant is an admissible
witness for Lis co-defendant ?

8. In what cases prior to the Cominon Law Procedure Act was
& comparison of hand-writing admissible ?

4. Docs the fuct that the issuc is on the defendant in all cases
entitle him to begin? If not, stato any exception.

6. Where a fact in issue in the cause requires to be decided
during tho progress of the trial, for the purpose of rendering evi-
dence admigsible, is it a question for the cour* or for the jury, and
is such decision final ?

6. If a witness gives evidence which wmny tend to criminate
himself without claiming the protection of the court, is such ad-
mission admissible evidence againet him ?  Does it make any dif-
ference if he claim the protection of the court, and is compelled
to answer?

7. How many kinds of presumptions are, and what are their
effects respectively ?

BYLES ON BILLS.

1. In what cases would the drawer of a bill accepted for his
accommo-iation he entitled to notice of dishonour ?

2. Give an instance of a restrictive indorsement, what is its
effect ?

3. What is the cffect of a blank left in a bill or note, for the
name of the payee?

4. Is the forgery of the drawer’s name a good defence in an
action against the acceptor of a bill.
q 5.? What is the effect of taking a bill or note after it Lecomes

ue

6. Within what time must the several partics to a note or bill
give notice of dishonour, to enable them to charge the partics
liable to them ¢

STATUTES AND PRACTICE OF COURTS.

1. What is the practice of the Court of Chaucery as to the re-
hearing of caures? How is the application for a re-hearing made,
and how often may a cause be re-heurd ?

2. What time has a defendant to demur to a biil?

3. What is the practice substituted by the general orders for
the old practice of examining parties pro interisse suo ?

4. In what cnses can the Court of Chancery, by its order or
decree, vest property without a conveyance ? Is this jurisdiction
given by any, and what statute ?

6. How many years arrears of interest on a legacy is s legatee
entitled te ?

6. What are the proceedings in replevin, and in what cases can
the action be brought in this province ?

7. When is judgment non obstante veridicto; and when is a re-
pleader granted? Ilas the Common Law Prozedure Act made
any change with regard to costs on judgment non obstante ?

8. What is the effect of & defendunt in ejectment not appearing
at the trinl?

9. What changes have taken place during the last session with
regard to the law of arrest ?

10. Within what time after the date of the first writ of attach-
ment against an absconding debtor must a creditor place his
attachment in the bands of the sheriff to entitle him to sharve, if
the property of the debtor is insufficicat to satisfy all demands ?

11, How mauny peremptory challenges is a prisoner entitled to;
aund what is the right of the Crown in objecting to jurors?

WILLIAMS ON REAL PROPERTY.

1. Tn what respect does a contingent remain under the present
law differ from na executory devise? Has there been say, and
what change in the law on this subject ?

2. State the rule of law against perpetuities,

3 What are tho requisites of o legal juinture sufficient to bar a
widow of duwer?

4. Upon the death of a tenant pour antre me Niving cestui que vie,
where no special vecupant has been nnned, who takes the residue
of the cstate? Un what statutes does the law in such cases
depend ?

6. In whom does the property in timber unlawfully cat down
by a tenant for life, vest upon its recoverance ?

STORY'S EQUITY JURISPRUDENCE.

L. Give some illustrations of the doctrine of relief in equity, on
the ground of accident,

2. What is it essential that a purchiaser seeking to rescind the
contract of snle on the ground of the vender's misreprescutations,
should shew?

8. Is inndequacy of price it: any, and what cases, a good ground
of defence to u bill by a purchaser for specific petformnnnce ?

4. What are the rules of court of cquity, as to setting aside
sales of reversion, and reversionnry interests?

5. What precaution should tne assignee of a chose in action take
to guard against priority being obtained by a subsequent assigneo?

6. In what cases wiil courty of equity deem & trust created by
recommendutory words in a will? Give an instance in which
words of recommendation will be held to raise a trust, and an
instance in which such a coustruction will not be applied.

BLACKSTONE'S COMMENTARIES.

1. Where a colony is won by conquest or cession, does it stiil
remain subject to its ancient laws; or do the laws of England
apply to it?

2. How are statutes classed by Blackstone?

8. Mention snme of the rules given by Blackstone for the com-
struction of statutes.

An Act respecting the Consolidated Stalutes of Canada.
[Asseated to 4th May, 1859 ]

Wnaereas it has been found expedient to revise, classify and
consolidate the Public General Statutes which apply to the
whole Province of Canada ;—And whereas such revision,
elassification and consolidation have been made accordingly ;
And whereas it i3 expedient to provide for the incorporation
therewith of the Public General Statutes passed during the
present Sessivn in 8o far as the same affect the whole Province,
und for giving the forca of law to the body of Consolidated
Statutes to result from such incorporation: Therefore, Her
Majesty, by and with the advive and consent of the Legislative
Council and Assembly of Canada, enacts as follows :

1.—The printed Roll attested as that of the said Statutes so
revised, classified and consolidated as aforesaid, under the
rignature of His Excellency the Gavernor-Geuneral, that of the
Clerk of the Legislative Council, and that of the Clerk of the
Legislative Assembly, and deposited in the cffice of the Clerk
of the Legislative Council, shall be held to be the original
thereof, and to embody the several Acts and parts of Acts
mentioned as to berepealed in the Schedule A thereto annexed;
but the marginal notes thereon, and the references to former
enactments at the foot of the severul sections thereof form no
part of the said Statutes and shall be held to bave been insert~
ed for convenience of reference only, and may be omitted or
corrected, and any mis-print or clerical error in the said Roll
may also be corrected,—in the Rall hereinafter mentioned.

2.—The Governor may select such Acts and parts of Acts
passed during the present Session, 2s he may deem it advisable
to incorporate with the suid Statutes contained in the said first
mentioned Roll, and may cause them to be so incorporated

therewith, adaﬁting their furm and language to those of the
said Statytes \but without changing their effect), inserting
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them in their proper places in the said Statutes, striking out
of tho lat‘er any ennctments repealed by or inconsistent with
those so incorpurated, altering the numbering of the chaptors
and sections, if need be, and adding to the said Schedule A a
list of the Acts and parts of Acts ugtho present Sessiun so in-
corporated as aforesnid ; and the Governur may direct that all

sums of money stated in the said Roll in Halifax currency, be |

converted into dvllars and cents, in all cases where it can Le
conveniently done,

3.—So roo. .2 thesaid incorporation of such Acts and parts
of Acts with
said Schedule A shall have been completed, the Governor may

cause a correct printed Rull thereof attested under his signa-
ture and countersigned by the I’ruvincinl Secretary, to be de-
posited in the uffice of the Clerk of the Legislative Council,
which Roll shall be held to bie the uriginal thereof, and to em-

budy the several Acts and parts of Acis mentivned as repealed
in the amended Schedule A theretv annexed; any marginal
notes howover, and references to furmer enactments which
may appear thereun Leing held to form no part of the said

Statutes, but to be inserted for convenience of reference only. |

4.—The Governor in Council, after such deposit of the said |
last mentioned Roll, may by Proclamation, declare the day on, |
frum and after which the same shall come into force and have |
effect as law by the designation of * The Cunsohdated Statutee |

of Canada.”

5.—On, from, and after such day, the same shall according-
ly come into force and effect as and by the designation ot “ The
Consulidated Statutes of Canada,” to all intents s though the
same were expressly embodied in and enacted by this Act,
to come into furce and cffect on, from and nfter such day; and
on, from and after the same day, all the enactments in the
several Acts and parts of Acts in such amended Schedule A
mentioned a8 repealed shall stand and be repealed,—save only
as hereinafter is provided.

6.—The repeal of the said Acts anl parts of Acts shall not
revive any Act or provision of law repealed by them: nor
shall the said repeal prevent the effect of any saving clause in
the snid Acts and parts of Acts, or the application of any of
the said Acts or parts of Acts or of any Act or provision of
law formerly in force,—to any transaction, matter or thing
anterior to the said repeal, to which they would otherwise
apply.
nﬂ:{.——’l‘he repeal of the said Acts and parts of Acts shall not

ect:

1.—Any penalty, forfeiture or liability, civil or criminal,
incurred before the time of such repesl, orany proceedings for
enforcing the same, had, done, completed or pending at the
time of such repeal ;

2.—Nor any indictment, infurmation, conviction, senence
or prosecution had, done, completed or pending at the time of
such repeal ;

3.—Nor any action, suit, judgment, decree, certificate, exe-
cution, process, order, rule or any proceeding, matter or thing
whatever respecting the same, had, done, made, entered,
granted, completed, pending, existing, or in force ut the time
of such repeal ;

4.—Nor any act, deed, right, title, interest, grant, assurance,
descent, will, registry, contract, lien, charge, matter or thing,
had, ({one, made, established or cxisting at the time of such
repeal ;

5.—Nor any office, appointment, commission, salary, allow-
ance, security, duty, or any matter or thing appertaining
thereto, at the time of such repeal ;

6.—Nor auy marriage, certificate or registry thereof, law-

.eain Sistutes, and the said addition to the |

done, completed, existing or pending at he tima of such re-
peal;
&, —DBut every
i Such penalty, furfeiture and hability, and every such
Indictment, infurmation, convictivn, sentence and prusccu-
 tiun, and every such
Actiun, suit, judgment, decree, ceitificato, cxecution, pro-
cess, urder, rule, proceeding, matter or thing, and cvery such
Act, deed, right, title, interest, grant, assurance, descent,
will, registry, cuntract, lien, charge, matter or thing, and
every such .
j  Offico, appointment, commission, salary, allowance, security
and duty, and every such
Marriage, certificate and registry, and ever y such other mat-
ter, and thing, and the force and »ffect thereuf, respéctively,
May and shall, Loth at law and in equity, remain and cun-
, tinuo a8 if no such repeal had taken place, and, so far a8 ne-
cessary, may and shall be cuntinued, prosecuted, enfurced and
proceeded with under the snid Cunsulidated Statutes and other
tue Statutes and Laws having furce in this Province, so far as
aolicable thereto, and subject to the provisions of the said
several Statutes and Laws.

&, —The said Consvlidated Statutes shall not be held tu uper-
ate ns new laws, Lut shall be cunstrued and have effect as o
consolidation and as declaratory of the law as cuntained in the
said Acts and parts of Acts sv repealed, and for which the
said Consolidated Statutes are substituted.

0.—But if upun any puint the provisions of the said Conso-
lidated Satutes are not in effect the same as those of the re-
pealed Acts and parts of Acts fur which they nre substituted,
then as respects all transactiuns, matters and things subse-
quent to the time when the said Consolidated Statutes take
effect, the provisions contained in them shall prevail, but us
rcs&)ccts all transactions, matters and things anterior to the
said time, the provisions of the said repenled Acts and parts of
Acts shall prevail.

10.—Any reference in any former Act remaining in force,
or in any instrument or document, tu any Act or enactment
so repealed, shall after the Consolidated Statutes take effect,
be held, as regards any subsequent transaction, matter or
thing, to bo a reference to the enactments in the Consolidated
Statutes having the samo effect as such repealed Act or
enactment.

11.—The insestion of any Act in the said Schedule A shall
not bo construed as a declaration that such Act or any part of
it was or was not in force immediately before the coming into
force of the said Consolidated Statates.

12.—Copies of the said Consolidated Statutes printed by the
Queen’s Printer from the amended roll so depusited, shall be
received as evidence of the said Consolidated Statutes inall
Courts and places whatsoever.

13.—The Interpretation Act contained in the said Consoli-
dated Statutes, shall apply to them and tv this Act;—nnd in
zonstruing this Act or any Act forming part of the raid Sta-

; tutes, unless it be otherwise provided, or there be something

in the contest or other provisions thercof indicating a differ-
ent meaning or calling lgr a different construction :
1.—The enactments in such Act apply to the whole Pro-
vince of Canada ;
i 2.—~The Law is to be considered as always speaking, and
{ whenever any matter or thing is expressed in the present tense,
the same is to be applied tv the circumstances as they arise,
8o that effect may be given to each Act and every part there-
of according tu its spirit, true intent and meaning;
3.—The word **shall” is to be cunstraed as imperative, and

fully had, mado, granted or existing before orat the time of | the word * may”” as permissive;

such repeal;
7.—Nor shall such repeal defeat, disturb, invalidate or pre-
judicially affect any other matter or thing whatgoever, had,

4.—Whenever the word * hercin’’ is used in any section of
an Act, it is to be understood to relate to the whole Act and
not to that section only;
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5.—Whnon any Actur thing is requited to bo done by more
than uwo persons, a majority of them may do it

G.— L'the word ** Proclamation” means a Peoclamation un-ler
the Ureat Seal, and the expressivn **Growt Seal” means the
Great Senl ot the Provinee of Canada; .

7.—When the Governor is authurized to do any act by Pro-
clamation, such Pruclamation is to be understoed to bo o Pro- |
clamation 1ssued under an order of :lie Guvernor in Council,
but 1t shall not he necessary that it be meationed in the I'co-
clamation that it is issued under such vrder,

8.—The word * County” includes two or more Countics
united for purposes to which the cnactment relates.

14.—If upon any puint there be a difference Letween the
Loglish and the French versions of the said Statutes, that
vorsion which i3 most consistent with tho Auts consolidated in
the sutd Stat ites shall provail. |

1o..—The laws relating to tho distributivn of the printed
copies of the Statutes shall nut upi.ly to the said Consvlidated |
Statutes, but the same ghall be dustributed i such numbers |
and to such persons vuly, as the Guvernur in Council may
direct. )

16.—This Act shall he printed with the said Cunsolidated |
Statutes and shall be suljject to the same rules of cunstruction |
as the said Consolidated Statates;—And any Chapter of the
said C.watates may be cited and referred tuin any Act and |
proceeding whatever, Civil aud Criminal, either by its title as
an Act,—or by its number as a Chapter in the copies printed ‘
by the Queen’s Printer,—or by its short title, .

17.—The Governor nmy dircet that any Acts or parts of
Acts of the lmperial Parlisment, Proclamations, Treaties or
other Public documents which he may sclece as of general in-
terest to the peuple of this Province, be printed and annexed
tv and distributed with tho printed copies of 1he said Cunsoli-
dated Statutes.

————

An Act respecting the Consolidated Statutes for Upper Canada. '

[Agscated to 4th May, 1859.]

Wiereasit has been found expedient to revise, classify and
consolidate the Public General Statutes which apply exclu-
sively to Uppor Canada, including both thoge passed by the
Legislature of the late Province of Upper Canada, and those
passed by the Parliament of Canada ;—And whercas such re-
vision, classification and consolidation have been made accord-
ingly ; And whereas it is expedient to provide for the incor-
poration therewith of the Public General Statutes passed
during the present Session in so far as the sameaffects Upper
Canada exclusively, and for giving the force of law to the

body of Consolidated Statutes to result from such incorpora- : incarred before the time of such repeal, or any proceedings

tion: Therefore, Iler Majesty, by and with the advice and
consent of the Legislative Council and Assembly of Canada,
enacts as follows:

1.—The printed Roll nttested as that of the said Statutes so
reviced, classified and consolidated as aforesaid, under the 3
signature of His Excellency the Governor General, that of the
Clerk of the Legislative Couuncil and that of the Clerk of the
Legislative Assembly, and deposited in the office of Clerk of the !
Legislative Council, shall be%cld to be the uriginal thereof,
and to embody the several Acts and parts of Acts mentioned '
as to be repealed in Schedulo A thereto avnexed; but the
marginal notes thercon, and the references to former enact-
ments at the foot of the several sections thereof furm no part |
of the said Statutes, and shall be held to have been inserted
for convenience of reference only, and may be omitted or,
corrected, and any mis-print or clerical error in the said Roll |
may also be corrected,—in the Roll hercinafter mentioned.

2.—The Governormaysclectsuch Acts and partsof Acts pass- |
ed during the present Sessiun, as he may deem it advisable to
incorporate with the said Statutes contained in the said ﬁrst‘
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wentivied Roll, and may cause them to be 85 inerp eated
therewith, adapting their forat anl langauge th thase ot the
sail Statutes (bat wirhout clianging their effeet), inscrting
thent in their proper places in the said Statates, striking wut
of the latter any enactments repealed by or incunsistent with
thoss so incorpurated, altering the numbering of the chapters
and sectiong, if need be, and adding to tho said Schedale A
a list of the Acts and parts of Acts of the present Session su
incorpurated as afuresaid ; and the Governor may direet that

_nll sums of money stated in the said 11 in Halifax currency,

be converted into dollars and cents, in all cuses whero it cun
be conveniently dune,

3.—Su soun as the said incorpuration of such Acts and parts
of Acts with the said Statutes, and the said adition to the said
Schedule A shall have Leen completed, the Governor may
caase a currect printed Rull thereal attosted undor his sizna-
ture and countersigned Ly the Provincial Secretary, to Le
depusited in the office of the Clerk of the Legislative Council,
which Roll shall be held to bo the original thereof, and toem-
budy the soveral Acts and parts of Acts mentioned as repealed
in the amended Schedule A thereto annesed; any marginel
notas hioweser, and references to formeor enactments which
may appear thereon being held to furm no part of tho said
Statutes but to beo inscrtcﬁ for convenience of referenco unly,

4.—The Governor in Council, after such deposit of the said
last mentioned Roll, may, by Pruclamation, declare the day
on, from and after which the same shall come into furce nnd
have effect as luw by the desiguativn of ** The Consolidated
Statutes for Upper Canada.”

5.—O0n, from and aftee such day, the same shall accordingly
, come intv force aud aifect as and by thedesignation of *The
Cunsolidated Statutes for Upper Canada,” te all intents ng
though thesame wereexpressly embudied in and enacted by this
Act, to come into force and effect on, from and after such
day ; and on, from and after the same day, all the enactments
in the several Acts and parts of Acts in such amended Sched-
ule A mentivned as repealed, shall stand and be repealed,
save ouly as hereinafter is provided.

6.—The repeal of the said Acts and parts of Acts shall not
revive any Act or provision of law repealud by them ; nor
| shall the said repeal prevent the effect of any saving clause in

| the said Acts and parts of Acts, or the application of any of

|
2

the said Acts or parts of Acts or of any Act or provisivn of
laws formerly in force,—to any transaction, matter or thing
unt(irior to the said repeal, to which they would otherwise
pply.
ﬁ:i.—Thc repeal of the said Acts and parts of Acts shall not
aftect—

1.—Any penalty, forfeiture or liability, cisil or criminal,

for enforcing the same, had, done, completed or pending ot the
time of such repeal,—

2.—Nor any indictment, information, conviction, sentence
or prusecutivn bhad, duae, completed or peuding at the time of

suc rcpeal,—
J3.—Nur any action, suit, judgment, decree, certificate, ex-
ecutivn, process, order, rule or any pruceeding, matter or

thing whatever respecting the same, had, done, made, entered,
granted, completed, pending, existiog, or in force at the time
of such ropeaf,—

4.—Nur any act, deed, right, title, intcrest, grant, assur-
ance, descent, will, registry, contract, lien, charge, matter or
thiog, had, duno made, acquired, established or existing at the
time of such repeal,— .

3.—Nor any office, appointment, commission, salary, allow-
ance, sccuiity, duty, or any matter or thing appertaining
thercto, at the time of such repeal,—

6.—Nor any marriage, certificate or registry thereof, law-
fuily had, made, granted or existing befure or at tho time of
such repeal,—
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7.—Nor shall euch repeal defent, disturh, invalidate or pre-
Judicially affect any other matter or thing whatsoever, had,
done, completed, existing or pending at the time of such
repeil,-—

8.—DBut every

Such penalty, forfeiture and linhility, and every such

Indictinent, information, conviction, sentence and prosecu-
tin, nnd every such

Action, suit, judgment, decree, certifieate, execution, pro-
cess, order, rule, procecding, matter or thing, and every such

Act, deed, right, title, interest, grant, assurance, descent,
will, registry, contract, lien, charge, watier or thing, and
every such

Office, appointment, commission, salary, allowance, security
and duty, and every such

Murringe, certificnte and registry, and every such other
matter and thing, and the f.rce and effect thereof, respectively,

May and shall, both at law and in equity, remain ard con-
tinue as if uo such repeal had taken place, and, so for as
necessary, may and shall be continued, prosecuted, enfurced
and praceeded with under the said Consolidated Statutes aund
other the Siatutes and Laws having force in Cuper Cannda, so
far as npplicable thereto, and subject to the provisions of the
gaid several Statutes and Laws.

8.—The #aid Consolidated Statutes shall not be held to,
operate as new laws, but shail be construed and have effect as !
a consolidation and as decluratery of the law as contained in !
the »aid Acts and parts of Acts so repealed, and for which the
s1id Consulidated Stntutes are substitured.

An Act to amend and explain An et to define the Elective Fran-
chise, to provide for the Reyistration of Voters, and for other
purposes th. , ~in mentioned.

[Assented to 4th May, 1859. ]

WuEREas it is in and by the fourth section of the Act pass-
ed in the twenty-second year of ITer Majesty’s Reign, and in.
tituled, An Act to define the FElective Franuchize, to provide for
the Registration of Velers, and for other purpuses therein men-
tioned, amongst other things enacted, that the Clerk of each
Municipality in Upper Canada shall, after the firal revision
and correction of the Assessment Roll, forthwith make a cor-
rect alphabetical list of all persone entitled to vote at the elec-
tion of a Member of the [eg‘nslnti\‘c Council and Assembly
within such Municipality, according to the provisions of the
said Act; and that a)l such lists shall he completed and deliver-
ed as thereinbefure mentioned on or before the first day of
October in each year; And whereas doubts bave arisen as to
the effect of the ennctment requiring that the said Jists should
be completed and delivered on ur brfore the first day of Octo-
ber in each year: Therefure, Ier Majesty, by znd with the
advice and cunsent of the Legislative Council and Assembly of
Canada, declares and enacts a8 follows:

1.—It was and is the meaning and intention of the raid Act
and of the clause hereinbefore recited, that the period therein
mentioned within which the lists should he completed and de-
livered, that is to say, the first day of October, in each year,
shall be directury, only to the Clerk of each Municipality
in Upper Cannda, and that nothing therein contained is
intended to render null, void or inoperative the said listg, in

9 —But if upon any puint the provisions of the said Consoli- ; the event of their not being completed and delivered as in tho
dated Statutes are not in effect the same as those of the re- | said Act mentioned on or befure the perind aforesaid, but that
pealed Acts and parts of Acts fur which they are substituted, I the said lists shall be valid and effectun! for the purposes of
then as respects all transactions, matters and things subge- | the said Act, even though not so completed, and delivered by
guent to the time when the 2aid Cunsolidated Statutes take ; the srid perivd of time.
effect, the provisions contained in them shall prevail, but as ‘ 2.—If any Clerk of o Municipality in Upper Canada shall
respects nll trausactivns, matters and things anterior to the | omit, neg]eét or refuse to complete or deliver the said lists on
said time, the provisions of the said repenled Acts and parts | or before the first duy of Qctober in each year, accordingte
of Acts shall prevail. i the directions of the fourth section of the said Act, or to per-

10.—Any reference in any former Act remaining in force, : furm any of the obligations or formalities therein required of
or in any instrament or document, toany Act or enactment so  him, such Clerk for each such omission, neglect or refusal,
repealed, shall after the Consulidated Sratutes take effect, be ¢ shall incur n penalty of two hundred dollars.
held, as regards any subsequent transaction, matter or thing, Aud, for avoiding daubts under those provisions of the said
to he a reference tv the enactments in the Consolidated Sta- | Act which relate to Lower Cunada, it is declared and enacted
tutes having the same effect as such repealed Act or enact-; hy the fullowing sections of this Act which apply only to Lower
ment. ‘ Cuannda, as follows:

11.—The insertion of any Act in the said Schedule A shall;  Notwithstanding any thing contnined in T%e Lower Can-
not big construed as r declaration that such Act or any part of 1 ada Hunicipal and Road Act of 18535, in the Acts amending the
it was ar was not in furce immediarely befure the coming into , same or in any Act incorpuratingany City or Town in Lower
furce of the said Consolidated Starutes. : Canada, every Assessor, Valuawr or other person employed to

12.—Cupies of the said Congolidated Statutes printed by the | make the Valuation or Assessment Roll of property in any
Queen’s Printer from the ninended Roll su deposited, shall be - City, Town, Village, or other lucal Municipality in Lower Ca-

received as evidence «f the said Cunsulidated Stututes in all.
Cuonrts and places whatsuever.

13.—~It shall not be necessary that the said Consolidated
Statutes for Upper Canada be translated into French : bat the,
Guvernor may, in his diserction, cause & translation to be
made and printed at any tine hereafter,

14.—"the laws relating to the distribution of the printed:
copies of the Statates shall not apply to the sxid Congolidated !
Statates, but the same shall be distributed in such numbers !
and tv such persons only, as the Governor in Council may .
direct. ‘

15.~This Act shall be printe] with and shall form the first’
Chapter of the said Consolidated Statutes, and shall be subject
to the rules of construction prescribed in the sccond Chapter
thesenf ;—And any Chapter of the said Stitutes may be cited -
and referred to in any Act and proceeding whatever, Civil and
Criminal, cither by its title as an Acti—or by its number as a
Chapter in the coples printed by the Queen’s Printer,~—or by
its short title. ;

nada, shall insert in such roll, in separate columns and in ad-
dition to the informatiun now required by law to be inserted,
tho actunl value of every real property, the annual value of, or
income derived or derivable R‘nm every such property, and
the names of the owners, tenants ur occupants (cach in sepa-
rate columngr) of every such property:

2.—Anud whenever the rent, or any part of the rent of any
real property is made payable in produce, or otherwise than
in muney, or any premium is paid, or any improvements are
to be made by the tenant, or any uther consideration is stipu-

lated in fuvor of the vwuer, in reduction of the rent,—the As-

sessor or Valuator shall take into consideration and ailow for
such produce, premium, improvement or considerativn in
establishing the annunl rent or value of such property.
4.—Every Valuation or Assessment Rull, every revised Val-
uation or Assessinent Roll, and every List of Voters, made
under the provisions of this Act, of the Acts hereby amended,
or of any ather acr, shall be subscribed or attested by the per-
son or persons making the same, and by any person employed
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under the authority of the second sub-section of the sixty-ﬁf(_h the said Act, a8 }:[‘ the uther dz_:bts embru.ccd in this Act:
seetion of The Lower Cunada Municipal and Road Act of 1855, if | Therefore Her Majesty, by and with the 1\dv1‘ce and cursent of
any such person be sv emplayed, and attested by his or their | the Legislative Council and Assembly of Canada, enucts as
vath or affirmaticn, in the following form: follows:
s, (or, we severally and each for himself,) do swear (or CHANCERY.

solemly decl.re) that to the best of my (or our) kunowledge! 1,—No order shall be granted for a writ of Ne exeat I ovin-
and helief, the above (kere insert titlec of document as Valuation | ¢ig, {to be hereafter called a Writ of Arrest,) unless the party
or Arsessment Roll, recised Valuation or Assessment Roll, or [ applying fur the writ has a cause of suit to at lenst such an
list of Vaters, as the case may be.) is correct, and that rathing | wmount, and shows by afidavit such facts and cireumstances as
has been improperly and fraudulently inserted therein, or| the Act for the abolition of imprisunment fur debt requires in
omitted therefrom.” the case of a special order for holding a party to bail under
And such oath or affirmation shall be made before a Justice of | that Act.

the Pexrce who shall attest the same ;—and the witful making! 2 _—In case an order is made for a Writ of Arrest in a suit
of any false stutement in any such oath or aflirmation, shall be | for alimony, the amount of the bail required shall not exceed
wilful and corrupt perjury, and punishable as such, as provided | what may be conuidered sufficient to cover the amount of

by the Interpretation Act, whic®shall apply to thi. Act. future alimony for two years, besides arrcars and costs, but
5.—If at the time of anygelection, no list of voters for the | may be for less at the discretion of the Court. .
current year shall have been mude or shall exist, the Return- |  5.—The bail or security required to be taken under a Writ

ing Officer and Deputy Returning Officers for such election | of Arrest shall not be that the person arrested will not go or
shall be fu.nished with the list of Voters last male or existing | attempt to go out of Upper Canada. but shall merely be to the
and shall gavern themsclves thereby, and such list shall have | effect that the person arrested will perform and abide by the
the same effect as if it were the list for the current year. orders and decrees made or to be made in the suit, or will per-
6.—Whenever the pame of any voter entitled to have his| sonally appear for the purposes of the suit at such times and
name ¢ntered on the Valuation or Assessment Roll, or on the | places as the Court may from time to time order, and will, in
revized Vuluation or Assessment Roll, is omitted from the list | cave he hecomes liable by luw to be commiitted to close custody,
of Vaters, in consequence of its having been omitted from any | render himself (if so ordered) into the custody of any Shenf
such Roll or revised Roll, it was and is the intention of the | the Court may from time to time direct.
Act herein first above cited and amended, that such person GENERAL TROVISIONS.

should have the same right of complaintand of appeal in order 4.—Process of contempt for non-payment of any sum “of

to have his name placed on the said list of Voters, as if it had T ) 3 b .

been omitted from the said list after having been inserted in | BO0CY, Or for non-payinent o any Custs, chirges, or expenses,

sueh Rolt or revised Roll. payable by any decree or order of the Cuurt of Chancery, or
of & Judge thereof, or by any rule or order of the Court of

7.—If the Clerk or Secretary Treasurer of any City or Mu- A
nicipality in Lower Canada dues not furnish to every Depufy g;‘;e;cz,?:n::bg; (i(;m::;:n é;}ef é::,::;ac‘;ﬁ?;’fe::’%rf f’j:dlg;

Returning Officer acting in such City or Municipality, or in A :
any W:m’i: or Division tﬁercof, a trucf‘:]upy or cnpie,; oftyhe pro- ther(?uf, is hereby abulished ; and no person shall be detaned,
er list of voters, or of 8o much theref ns relutes to the lucal- | Prested, ordheld to bail for non-payment of gilom?y. unlefgs
ity for which such Deputy Returning Officer is to nct, or as re- 3 special or b‘if f‘f" thehpurposefgs madedon_ an affidavit or affi-
quired by the eighth sub-section of the fifth section of the said | %*¥118 eslf.} 18 ""% t ?. same .actsfan _mrct{:ima\a\_ncea “}““’
first cited Act, the Returning Officer shall procure from the | nezessary gr an orher ur i writ ol capias @ s?t'“ﬂa“"f u":i
Registrar of the County or Registration disision, or if he be | I erqthe Ac% for ¢ cabollmunﬁf "“H'r:sf’l’;'ﬁem'.‘(’;, lebt 3 e
himaself such Registrar shall furnish a copy certified by him "; Suc NS tio ‘1‘"'“‘ e c ""“ ¢ by means
to be correct, of the then last listof voters for such Municipal- ) @ * '.'"‘;.“ attac "l"'e“f: cox;rc‘sipun ing as nearly as may be to
ity, part of a Municioality or Ward, filed in his office, and ag‘rntno capias ad salisfaciendum. d under 2 Writ of A
shall cause the same to be delivered to the Deputy Returning |, = ;.'t x'llcase & P“"‘-Vf lsl arrested un e'i a Writ of Arrest,
OfEver ; and the cost of such copy shall be paid by the Clerk ;f:;;e ::u(i‘:: l(])?np::f:-:ﬁ. ountd::‘: ‘3:::t’plrtctc‘2(:l‘ilngO:egfior;\e(;ei?sﬁ:i
or Secretary Treasurer, in default, and may })e recorered from Act to obta%n a Judge’s order therefor, or to file any further

i e Municipality of which he is such Offizer, . . %
i}:lglg;tﬁr:;;ngOﬂi{:er (frpchyistorar who shall haveop.‘,il;rgﬂ affidavit than those on which the order for the Writ of Arrest
or furnished such copy. was °b‘,‘““cd' . . .

8.—The word “ Occupant” in the said first cited Act shall, 6.—Persons who may hereafter gire bail under a writ of
in Luwer Canada, signify a person occupying property, other- | 9PiaS ad satisfaciendunm, or undor a writ of attachment under
wise than as owner. tenant, or usufructunry eithar in his | the fourth section of this Act, shall not be bound to remain or
s o 3 d [ - . R P
own right, ot in the right of his wife, but being in possession | 2Vide within the gaol limits, but may depart theretrom at
of such property and enjuying the revenues and profits arising their discretion ; and when n person desires to give bail under
therefrom,—and the word * Tenant” shall include any person such a wrir, It.he bond to the Sheriff shall not contain that part
o P . o) ' of the usual condition which provides that the debtor shull
: aying rent i i ¢ . A A
who instead of payinu rent in money is bound to render to tho remain and abide within the limits of the gaol, or shall

owner any portion of tho produce of such property. not depart therefrom, unless discharged from cusiody by due
course Sf law;-l; gut the co(rlwdition shall provide that the person
.. - arrested shall observe and obey all notices, orders, and rules
An Act to exlend the protisions of the Act for the abolition of | 4¢ the Court tvuching or cogcerning the debtor or person
Imprisonment for Delt. ordered to pay, or his answering interrogatories, or his appear-
[Asseuted to 4th May, 1859.] |ing to beexamnined zivd roce, or otherwise, or his returning and
Wnereas it is just to extend to decrees and orders in Chan- , being remanded into close custody ; and the party or his bail
cery, and rules and orders of the Common Laxw Cuurts fyr the | shall not be eatitled to claim longer time for so observing or
Fnymcnt of money, the relief granted to parties in actions a1, obeying them he would have been entitled to if the party had
aw under the Act for the abulition of Imprisunment for Debt ;| remuined on the limits as heretofure, but the Court may, not-
and to abolish imprisonment fur debt in the Division Courts ;| withstanding, grant further time if the Court is of upinion that
and to make further provision for the relief of parties and the | the same may be done without substantial injury to the inte-
punishment of frauds, in respect as well of debts uffected by | rests of the pasty to reccive the money.
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T.—Persons who have heretofore given hail or security under i 14.—Every decree or order of the Court of Chancery, and
a writ of ne exeat ur capius ad sutisfaciendum, may eurrender | every rule ur order of the Court of Queen’s Bench or Conumon
themselves int custody, or may substitute fur their bunds or ; Pleus, and every decree, order or rule of a County Court,
other security hcrctuﬁ».re given under the writ, a bund or ' directing payment of money ur of costs, charges or expenses,
other security to the effect and amount mentivned in the pre- | shall, so” far as it relates to such money, costs, charges or
ceding rections of this Act; and thereupon in either case the expenses, be deemed o judgment, and the person to receive
existimy bail or security shall be discharged or relensed. - | payment a creditor, and the person to make payment a
8.—A person arrested under a writ of caynas ad satisfacien- | debtor, within the meaning of the Act fur the abolition of
duin, or under a writ of attachment, though ke is not confined | itwprissnment for debt; and thesaid persons shall respectively
to cluse custudy, but has giten bail, may apply for and | bave the snme remedies, and the Courts and Judges and the
obtain his discharge, in t]‘? same manner and subject to ufficers ofJuane slmll.m cuses undgr this Act have the same
the same terms and conditivns, as nearly as may be, as an , powersand duties, as in curresponding cages under the said
execution debtur who is confived to cluse custody. Act:.- I derin Cl f a Count
9.—In case a person has been heretofure or may be hereafter } C 15.—In clnse a decree crr (}r er m.Clx):lmc.er_s:, 3," ol a foun g
{u‘reult(':dl nlr:d cuq:;n(ilued t0 gaol in any other County than that ng:‘xiy‘%otul:t ‘(:l.‘i;f;::ltl.:etl?e pta;.‘-“(:[l::'ﬁ‘f r:oéz_;lsir:a:%?) u(:-t ::cw
n which res : i i i ’ .
case a per«gn gsl: :rrz;d?::&eg ol?isbll:-fillnzcgstlt:; (Shl?ertilil;':;e' fg);;n the credit of any cause, or otherwise than to any person, the
County, other than that in which he resided o carried oy | PCreun having the carriage of the decreo or order, &0 far as
business at the time \ hall be entitled to be relates to such payment, shall be deemed the plaintiff within
forngs ot the i “,'suc ) ptérsonts hall be entitle tlo e truns-| the meaning of the said Act
erry he gaolof his own County, on pre-paying the expense o Cre O it
of his removal: and the Shenift in whose County he wasarrest- | pr.{;;r—z;ffﬁ:{l&ef::x?c[!x‘celgﬁlg;ri:lﬂfﬁ?yoi?ngu::gﬁfg ?)lf.. g;ﬁfg
%(ll,:I:?{il:afshli:gﬁ;’lﬁiﬁf}fc?";';‘:i,:,:l:n:ge:,:'&21_“:‘? :;;glgﬁ:]y"; : uther persun, or for any public or charitable purpuse, converts
. rdor b R s ur apprupriates the same or any part thereuf to or fur his own
:;cn;?gﬁzférs?;’::’1;!1"321::(2:ll:gl:,rl));ul:i::gt;zs‘xl.e Application of‘| use -'3 plurpuses. or ulherwisoy\‘!)ilfully disposes of the same
10 —E\er:y persun who is now in cuslodyy;)r on hail under : Contrary to his duty, sv that such money or other property is
g . * ; .., nout furthcoming and paid or delivered when such person is
:ll prucess of coutempt for non-payment of costs, shall be entit- o ored or decéed l.ypthe Court of Chancery or olhr::r Court
beél f,‘:‘::;'ed::‘ﬂ:;zﬁf%:‘ir:r‘;r;:‘ inzgg(;}oc(,[ltc;son shall hereafter | having jurisdiction in the matter to pay the same, he shall be
11.—Esery persun who is ,yw“. in custady or on bail under a1 deemed to bave converted ur dispused of the same with intent
it of - : : J A UNECE & 0 defraud within the meaning of the Act twenty-second
writ orue t.l'(.'(;.t or who is nuw in custudy or on bail, whether Victorin. chapter twenty-two i
to the liniits of any gawl or utherwire, onder process of con- i s CN e
N . 17.—Ervery rule or order of the Court of Queen’s Bench or
tempt for non-payment of money under any award, order, de- | Common Plgus or of & Judge thereof. dire(gtino payment of
cree, or uther procecding whatever uther than costs, charges, | money other than costs andéevcr rule ur order of & Count
and expenses, shall be entitled to be discharged, but shall be ' Co rr,ydi cotin h pavment m-‘,’; be registered in the Rg
linble tv be demined, r after such discharge to be again ar- | oo Of;‘i o lf{; "C' paym : .yh eBIster bl L
rested, by virtue of any such specinl order, as mentioped in , §°7Y Uihee of any County, and such registration shull Le on
the first or fourth sectisn of this Act ’ i the certificate of the same ufficer and shall have the same cffect
. . l H 3 3 o
9 _F e & : as the registration ot a judgment of the same Court.
m.l?" }"].‘ the }llllf'!" o eufurcmvg ‘pnymcnt of any money, | lS.—thr the purposei}f g\rrying out the provisiuns of this
ol any costs, charges, m espenses payable by any decree . ,
. 1 Act, so far as relates to the Courts of Queen’s Bench and
or order of the Court of Chan. ery, or any rule or order of the | Coos by j .
Court of Queen’s Bench or €. mmon Pleas, ur any decree, | (l(,m:;m: l}l)cas(,i ax:id todtl:;‘.Ct)uuttiy C;)urts ]ns %oudrts 0,; lfﬂw’
order, or ruleof a County Court, b~ ersun toreceive payment | ¢ three huudred and thirteenth, three hundred and four-
shall be entitled to writs uf fierf facias and renditiont exponas ' t[i:entl;). n,n'ddthrci\ht:nldgfg nn%fifl'teen.th‘?ctftlt;!ls of;h(}:lC(():mm(;n
respectively, ayainst the property of the person to pay, and | g\ Fececure Act, 1800, anc the ainth section of the County

' N tl i Ine
shall also be cutitled to attach and enfuree payment of the | Courts’ Amendment Act, 1857, shall be deemed incorporated

debts of or aceruing to the person to pay, in the snwre manner ' herewith, as 3f the provisions therein contained had been
respectively and subject to the sune rulesgas nearly as may | g'ept;ntlcld in this Act and ex;)lresslyrmndg)to‘ppply thereto, and
be, a8 in the care of a judgment at law in a civil actiun; ang ¢ shall not bel ngcess:srydu) ay before Parlinment any rules,
such writs shall have the like effect as ncarly as may be, i orders or regulations made for the}purposp of this Act. }
and the Cuurts and Judges shall have the same powers and 19.—The Court of Chancery shall, with teference to the
duties in respect to the sameand in respect tothe proceedings . procceg!ngs n dﬂw C(.)ur;of thlrxcery under this f\ct,hnnd to
under the same, and the parties and sheriff respectively shall | Pruceecings under this Act in the County Courts in the exer-
have the samse rights and remedies in respect thereof, and the ' 15¢ 01 their equitable jurisdiction, have all the powers which
writs shall be executed in the same manter and subject to the | the nest preceding scction of this Act _gives to the Common
same cunditions, as nearly as may be, as in the case of like | Law Courts, in respect t the cases to which that section refers.
writs in other cnses; but suhject to such general orders nnd‘ DIVISION COURTS.
rules varying or otherwire affecting the practice in regard to!|  20.—The Summons issued under the ninety-first section of
the said matters, as the Courts respectively may from time to ' the Division Courts’ Act may be served either personally or by
time muke under their authority in that behalf, ] leaving a copy of the summons at the house of the party to be
13.—As to the Court of Chancery, that Court may alsoissue ' served, or at his usual or last place of abode, or with some
writs of sequestration as hitherto or in such cases as by ge- | grown person there dwelling.
neral or other orders of the Court may think expedient: and | 21.—A party failing to attend according to the requirements
nothing in this Act shall be construed to take away the juris- ' of any such summons, shall not be liable to be committed to
diction of the Court under or by means of such writs; and no ' Gaol for the defuult, unless the Judge is satisfied that such
writ shall issue from Chancery against the lands of the person ' non-attendance is wilful, or that the party has failed to attend
to pay, but if the decree or order is registered, the Court may ' after being twice so summoned, and if at the bearing it appears
enfurce the charge therehy created upon real estate, according ' to the Jadge, upon the examination of the party or otherwise,
to the practice of the Court in the case of o charge on real | that he ought not to have been so summoned, or if atsuch
estate created by other means. hearing the judgment creditor docs not appear, the Judge shall



1859.]

109

LAW JOURNAL.

o )
award the party summoned, a sam of money by way of enm-

pensation for his trouble and 5|ttonvlnl|c0. to he recovered'
azninst the judgment creditor in the snme manner as any |
other judzment of the Court,

22 Z Theexamination shail be held in the Judge’s chamber,
unless the Judge shall otherwise direet.

23 _In case a party hag, after his examination, bieen dis-,
charged by the Judge, no further summuns shall issue out of |
the same Division Court at the suit of the same or any other
creditor, without an afidavit satisfying the Judge upon facts
nut befure the Court upon such examination, that the party
had not then made a full disclosure of his estate, effects and
debts, or an affidavit satisfying the Judge that since such
examination the party has acquired the means of paying.

PENALTIES,

24.—No person shall be arrested or imprisoned on any claim
or on xny judgment recovered against him as a debtor at the
suit of any person fur any penalty or sum of money in the
na ure of a penalty or forfeiture, whether such claim or suit |
be i the name of such persun aloue,ur in the furm of proceed-
ing known as qud tam, dc., (notwithstanding any thing to the
contrary in any statute providing fur the recovery of such
penalties ur sums Ly action at lax) except in cases and under
circumstances where on claims or judgments fur ordinary debts,
parties can hereafter be arrested or imprisoned, and any
person nuw under arrest or iprisonment or order fur arrest
or imprisonment on any such c¢laim or judgment first in this
section referred to, shail Le forthwith discharped from suen
arrest or imprisunment or order therefor, subject to be arrested
hereafter, us in the cases of judgments for vrdinary debts as
hereinbefore provided.

25.—This Act shall apply to Upper Canada only.

An Act to sccure to Married Women certain Separale Rights of
Property.

[Assented to 4th May, 1859.]

Wigreas the law of Upper Canada relating to the property
of married women 1s frequently productive of great injustice,
and it is highly desiruble that amendments shuuld be made
therein fur the better protection of their rights; thercfore, her
Majesty, by and with the advice and consentof the Legislative
Cuuncil and Assembly of Canada, enacts as follows:

1.—FEvery woman who shall marry after the passing of this
Act without any marriage contract or settlement, shall and
may, notwithstanding her coverture, have, hold and enjoy all
her personal property, whether belonging to her before mar-
riage, or acquired by her after marriage, and also all her per
sonal earnings and any acquisitivns therefrom, free from the
debts and obligatione of her husband, and from his control or
dispesition without her consent, in as full and ample a manner
as if sho continued sole and unmarried, any law, usage or
custom to the contrary notwithstanding; provided, that this
clause shall not extend to any property reccived by a married
woman from her husband during coverture.

2.~Every woman already married without any marriage
contract or sattlement, shall and may, from and after the
passing of this Act, notwithstanding her coverture, have, hold
and enjoy all her personal property not already reduced into
the possession of her husband, whether helonging to her before
marriage or acquired by her after marriage, and also all her
personal earnings and any acquisitions therefrom not already
reduced into the possession of her husband, free from his debts
and cbligations contracted after the passing of this Act, and
from his control ur dispusition without her consent, in as full
and ample a manner as if the were sele and unmarried ; any

law, usage or custom to the contrary notwithstanding.

3 — Pruvided always that nothing herein contained shall be
cunstrued to prutect the property of a married woman trom
seizure and sale yn any execution against her husband for her
torts ; and in such case, execution shall first be levied on her
separate property. '

4.—The interest acquired by marriago of a man in the real
estate of his wife shall not, during her life, be subject to exe-
cution on any judgment against hum,

5.—Every married woman having separate property, whether
real or personal, not settled by any ante-nuptial contract, shall
be linble upon any separate contract made or debt incurred by
her before marriage, to the extent and value of such separate
property, in the sume mannerasif she were sole and unmarried.

6.—Lvery husband who takes any interest in the separato
real or personal property of his wife, under any contract or
settlement on marriage, shall be liable upon the contractsmade
or debts incurred by her before marriage, to the extent or
valae of such interest only, und no more.

7 —Every married woman iy make any devise or beguest
of ber separate property, resl or persunal, or of any rights
therein, whether such property be acquired befure or after mar-
ringe, to or among her chi’d or children issue of any marriage,
and failing there be any issue, then ts her husband, or as she
may see fir, in the same mauner ag if she were svle and un-
muarried ; Provided that such devise or bequest be executed in
the presenco of twy or mure witnasses, neither of whamn shall
be her hushand, and that her hushand shall not Le deprived
by such devise or benuest of any right he may bave acyuired
as tenant by the curtesy.

8.— A married woman shall not be liable to arrest either on
mesne or final process.

9.—The separate personal property of amarried woman dy-
ing intestate shall Lo distributed 1n the same proportions
between her busband and children as the personal property
of & husband dying intestate is ur shall be distributed between
his wife and children ; and if there be no child or children
iiving at thie death of the wife so dying intestate, then such
property shall pass or he distributed as if this Act had not
been passed.

10.—In any action or proceeding at law ur in equity, by or
against & married woman, upon any contract made or debt
incurred by her before marriage, ber husband shall be mado
a party if residing within the Province, but if absent there-
from, the action or prucceding may go on for or against her
alone; and in the declaration, bill or statement of the cause
of action, it shall be alleged tnat such cause of action acerced
before marringe, and also that such married woman has
separate estate; and the judgment or decrece therein, if against
such married woman, shall be to recover of her separate esiate
only, unless in any action or proceeding against her, in which
her husband has been joined as a party, any false plea or an-
swer has been pleaded or put in, whean the judgment or decree
shall be, in addition, to recover against him the costs occa-
sioned by such false plea or answer, as in ordinary cases.

11.—Nothing in this Act contained shall be construed to
prevent any ante-nuptial seitlement or contract being made in
the same manner and with tho same effect as such contract
or scttlement might be made if this Act had not been passed ;
bot nutwithstanding any such contract or scttlement, any se-
parate, real or personal property of a married woman acquir-
ed either before or afier marriage, and not coming under vr
being affected by such contract or seitlement, shall be subject
to the provisions of this Act, in the same manner as if no such
contract or settlement had been made; and as to such pro-
perty, and her persunal carnings and any acquisitions there-
from, such woman shall be considered as having married
without any marriage contract or settlement.

12,—This Act shall apply only to Upper Canada.
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An Act to amend the teie enabiling Married Women lo convey their and consent of the Legislative Council and Assembly of Cana-
Real Estate within Upper Canada. da, enacts as follows : .
| Assented to 4th May, 1850.} | 1.—If any person by any false pretence obtains the signa-

st ; . ;a1 ture of any other person to any bill of exchange, promissory
WHEREAS it i8 expedient to amend the law enabling married a o nY
women ( sunsey thei ren estate within Uppr Cannds, Ly 1A% 0 1 snlasble sesariy, it ntenelo cliut o defrand,
iding for cases in which infurmal or erroneous certificates | : . SO 3 i ridioet
provicing N ¢ s cates | be liable to tine or imprisonment, or hoth, at the discretion of

have been indursed upon Deeds conveying real estate executed . 0] . )
by married women juintly with their husbands, as well as for! ;‘:}ig"un s such imprisonment to be for o period less than two

cases in which such Deeds have been executed in presence of
and certificates indorsed thereon by non-resident Justices of the
Peace, or in which certificates have bLieen indorsed on such
Deeds subsequent to the execution thereof: therefore, her
Mnjesty, by and with the advice and consent of the Legisiative
Council and Assembly of Canada, enacts as follows:

1 —Whenever any certificate on the back ofany Deed hereto-
fore execated by any married woman, pursuant to the Act of
the snid Parlinment of Upper Canada, passed in the first year
of the reign of his late Mujesty King William the Fourth, .
chapter two, or pursuant to the Act of the said Parlianment of AxcasTer, 19th March, 1859.
Upper Canada, passed in the second year of Her Majesty’s GeNTLEMEN.—As uniformity of Practice is very desirablo
reign, chapter six, has been signed by two Justices of the Peace, | not only in the several divisions of a County, but in the
such certificate shall be held and is hereby declared to be valid | varinus Counties also, I beg leave to submit the fullowing, on
and effectunl for all the purpuses contempluted by said Acts, | which T am aware there is a great difference of opinivun, and
although the said Justices were not at the time residents of the | cousequently of practice; hoping that you will favour your
District or County in which such married woman resided ; and | readers with your opiniun on the subject, and also that sume
every Deed heretofure executed in the presence of such Justices, | of thuse Clerks, whuse experience qualifies them to give an
and every ~uch certificates so signed shall have the same force, | authoritive opinion, would give us their views un the suhject.
validity and effect as if thesaid Deed had been executed in the | The sulject is the interpretation of scale of fees * For every
presence of, and such certificnte hud been signed by two Justices | order or judgment.”
of the Pence of the District or County in which such married | I believe it is the opinion < many that the terms Order and
woman at the time of the executiun thereof resided, Judgment are to be taken together, and one fee charged for the

2.—When any certificate on the back of any Deed exceuted | direction of the Court, however many Orders may have accom-
by any married woman, pursuant to the said first mentioned | panied the Judgment in the cause. This part of the questivn
Act, shall have been heretofure given on any day subsequent| was decided, as far as this county is concerned, by un order
to the execution of the said Deed, such certificate shull be, from the Attorney General’s office dated 14th September 1858,
deemed and be taken to have been given on the day on which | in which, he gave his opinion that ** Clerks should collect a
+he snid Deed was executed ; and such Deed shall he as goud | fee on every order in addition to the Judgment fee,”” and the
and valid in law as if such certificate had teen in fact signed | commuanication (addressed to Judge Lugie) concludes thus
on the day of the execution of the deed to which it relates, as, * Such is the practice of the County of Simcue, and some other

DIVISION COURTS.

OFFICERS AND SUITORS.

ANSWERS TO CORRESPONDENTS.

1o the Editors of the Law Journal.

required by the enid Act.

3.—In case any married woman seized of or entitled to real
estate in Upper Canada, and_being of the 2ge of twenty-one |
years, has heretofore executed, jointly with her husband, 8|
Deed for the conveyunce of the sume, such Deed shall be taken
and considered as a valid conveyance of the land therein men-
tioned, and the executinn thereof shall bo deemed and taken !
to be valid and effectunl t» pass the estate of such merried
woman in the said land, although a certiticate of her cunsent
to Le barred of her right of Dower of and in such land, instead
of o certificate of her cunsent to convey her estate in the same,
have been indorse | thereon. l

4 —Whenerver the requirements of the Acts of the Parliament ;
of the late Province of Upper Canada, or of the Parliament of
this Province of Canada, respecting the conveyance of real es-
tate in Upper Canada by married women, while respectively in
force, have been complied with on the execution by any mar-
ried women of & Deed of conveyunce of real estate in Upper
Canada then belunging to such married woman, such execution
shall be deemed and taken to be valid and effectual to pass the
estate of such married woman in the land intended to be con-
veyed, although the certificate indorsed on such Deed be not
in strict conformity with the furms prescribed by the said Acts,
or any or either ot them.

An Act to amend the Law of False Dretences.
[Assented to 4th May, 1839.]
Waeneas it is expedient th amend the law relating to false

pretences: therefore, her Majesty, by and with the advice

counties, and the Attorney General thinks it desirable, that
your Court should adopt this as an uniform procedure.” Such
being the case, the difficulty that occurs to me is, what is to
be considered an order, and charged for as such? We will
tuke an example to show what 1 mean. In a certain suit,
there is Judgment given for plaintiff.

Order, that defendant pay the amount in so many days.

Order, that expenses of vne witness be allowed.

Order, that 10s. be charged fur Hearing Fee.

And it may be, some individual is brought np for disturb-
ing the Cuurt, and ordered to pay S10 forthwith or tu be
cummitted for contempt. Should a fee be charged for each
of these orders? And in the case of & judgment summons
where the judgment debtor is ordered to pay by certain in-
stalments, the Orders might be multiplied indefinitely.

Anuther subject I should like to bave your opision upon,
is: When are the Fee Fund returns due, and, the money ac-
ccunted for therein, payable to the County Attorney ?  When
I came into this office I fullowed the instructions cuntained in
a printed circular * furnished fur the information of Clerks of
Cuunty aod Division Cuurts,” from the Inspector General's
office; by which Clerks are required to furnish returns to the
Fee Fund, up to certain dates, ** and having had them com-
pared with their bovks by the County Judge, &t the Cou:rty
or Division Court sessions nest fullowing, to forward them,
&c.” Taking it for granted that the same practice would be
fulliwed in this County, asin the County of Wellington, where
[ first learned sumething of the business, I was waiting fur
next court day to have my returns examined by the Judge,
hut before that day arrived I received a letter from the County
Crowa Attorney, to the effect, that, a3 my returns were long
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past due he would report me as a defaulter, unless said re-
turns were forwarded to him by a certain day. I then wrote
to the County Attorney, that I'had heen following the printed
circular, and that my returns would be forwarded to him, as
soon as they should he examined by the Judge. 1 must not
omit to mention that I had, upon my coming into office re-
ceived a letter from the County Attorney, to the effect that he
had received instructions from the Inspector General’s office,
to report the names of all Clerks who failed to make their re-
turns within ten days after the end of each quarter. After
some conversation with the County Attorney, I agreed to give
in, and since that time I have made my returns at the end of
each quarter, without however, being at all convinced, that I
was in the wrong. If the County Attorney is right, I con-
ceive that a great hardsbip is imposed on Division Court
Clerks, particularly on those who live at a distance from the
county town. By the Tarriff of Fees, Clorks areallowed $4 for
each quarter’s returns, and when you consider, the amount of
time, and labour, required to make up these returns, iland
they must be in duplicate too,) especially in an office where
there is a large amount of business to be done: and also the
time and trouble required, in finding a Justice of the Peace,
that the Clerk may swear to the correctness of his returns;
in all which the Clerk has not the smallest interest : I am sure
you will admit that he is not over paid. But if, in addition
to all this, instead of waiting till the judge comes round, in
his usual circuit, to have the returns examined by him; the
Clerk is obliged to lose a day (and in many cases one day
would not be sufficient) and to incur expense in travelling to
the county town, (and perbups he may not find the Judge in
town that day) I think you will admis that it is a bard case.

Your’s respectfully,
A 8. CapENHEAD.
Clerk 6th D. C., Wentworth.

[The direction as to the allowance of witness fees is not
properly an order, but given it may be presumed to relieve
the Clerk of the responsibility in taxation or to prevent the
necessity of an after appeal to the Judge to revise the taxation.
Neither can the direction to charge an increased hearing fee
of 10s. or less be viewed as an order. In neither of these
cases should it be charged.

The order to eommit spoken of should be charged, but if
not recovered at the time of making return, the Clerk notes it
merely in his return, accounting for it afterwards if received.

The Clerk’s returns should be made within ten days after
each quarterday. From previous inspection of the books and
from his own notes if properly kept, the Judge has all the in-
formation necessary to enable him to certify without the
Clerk’s personal attendance at the county town, and we do not
see any oceasion fur his doing so, unless specially requested

by the County Judge.—Eps. L. J.] .

To the Editors of the Law Journal.

Office of the Third Division Court, Cy of Perth,
St. Mary’s, March 22, 1859.

GexTiLEMEN,—] observe that a Clerk hailing from London
C. W. inquires of you if a fes of three pence can be claimed for
returning foreign summons in addition to fees for receiving
service and affidavit? now I am confident, that no Clerk has
claimed such a fee, your querist has mistaken the ground of
the claim of three pence when a foreign summons is return-
ed, he should have worded his query thus:—Is the Clerk re-
ceiving a foreign summons entitled to the fee of three pence in
the Clerk’s schedule of fees for entering bailiff’s returns, to
summons to defendant as well as the Clerk issuing such sum-
mons? I aver that he is, inasmuch that he ix under the neces-

Books equally with the issuing Clerk in his Proceedure Book ;
if the sume duty be compulsory upen him why should not the
fee be the same! The question lies in a very small compass ;
if it is the duty of this receiving Clerk to enter in his Foreign
Summons Book, the bailifl’s returns to summons to defendant,
he is entitled to the fee for entering such returns, if it is not
his duty to make such entry, he is nof entitled to the fee. I
cannot perceive how the receiving Clerk can keep a correct ac-
count either with his bailiff or the issuing olerk, or justify
himself, if any question should arise relative to the legality of
the service, unless he makes an entry of the bailiff’s return of
the service in his Foreign Summons Book. The following
question has been much agitated of late by the Clerks and
Bailiffs of the Division Courts, viz.: whether a bailiff is entitled
to a fee of 1s. for attending to swear to the rervice of a sum-
mons when such service is made out of the Division from the
Court of which such summons has béen issued, or not, the
claim therefor being founded on the 4th item in the bailiffs
schedule of fees, such item being worded thus “drawing and
attending to swear to every affidavit of service of summons,
when served out of the Division. The solution of thie question
appears to me to be easy. The tariff of bailiff’s fees is part of
the act of 1850, the Division Courts Aet, which this act super-
seded, authorized the trial of a cause only in the Division in
which the debtor resided, the framers of the act of 1850, per-
ceived that this limitation was a great inconvenience and a
great injustice to the creditor, and therefore in that they in-
serted clause 25th, which enables a creditor to have his cause
tried not only where the debtor resides, but also where the
debt has been contracted, and to make this clause effectual,
they added clause 87, which empowers the bailiff ot the Divis-
ion in which the debtor resides, to serve the summons, we
must now remember that the said framers of the act of 1850,
did not think it necessary that & bailiff should make affidavit
of the service of a summons served by him on his vwn Division,
they no doubt considered that the presiding judge at the sit-
tings of the Court, could swear him as to that if he should
think it requisite to do o, but they saw that the judge could
not swear an absent bailiff, and therefore they added clause
88. Now to satisfy the requirements of this clause every bai-
Iiff, who has served a fureign summons is compelled to make a
special return of such service and to attend either at the office
of the Court of which he is bailiff or at that of a Commissioner
in the Court of Queen’s Bench, to make the affidavit of service
(occasionally it happens that he is called upon to make a sep-
arate visit to the Clerk’s office, to swear or each of several sum-
monses he has served) now it is very evident that item 4th, in
the bailiff’s table of fees was inserted for the purpose of remu-
nerating the bailiff for this special attendance. The supple-
mentary acte do not remove this item from the bailiff’s fees he
is therefore (learly entitled to 1s. for atfending to swear to the
gervice of a summons issued in a foreign Division. But is he
entitled to a shilling fur attending to swear to service of a sum-
mons issued in his own Division, when he has served it out of
such Division? T think not, he returns it to the Clerk with
the other summonses of the Ceurt which bave been delivered
to him for service, and makes affidavic of the service of it, at
the same time, that he makes affidavit of the services of them,
he has therefore no special trouble in making the affidavit;
hesides, I do not think the said 88th clause requires such affi-
davit, the framers of it evidently had in their eye the service
only of such summonses as would be served by the hailiff of a
Court other than that out of which they would be issued.
There is another cifcumstance to which I desire to eall your at-
tention; some Clerks are in the practice of enteringimaginary
costs on the summonsto appear ; ona Clerk from whom Ireceive
numerous summonses always makes the costs $2.00, let the
amount claimed be small or great, now what can he the utility
of placing costs on the summons but either to inform the de-
fendant what he should pay the bailiff at the time he served the

sity of entering the bailitf’s returns in Foreign Summons | summons or to enable him to bring the Clerk the exact amouns
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of the debt and costs if he should ch’fﬁ'c to settle with him | me in the Pracedure Book. On taking tha costs of said suit I
previously to the sittings of the Court it the entry of the nmount | charged a fee for * kearing” and for ¢ order” according to the
of custs on the summons dues not effect either of these ends it | tartff to which the counsel for the plainufl objected, stating

is useless, it ie therefure evident that the real amount of costs
due by the defendant should be un the summons.  Itisevident

that the judges, who framed the general rules wero of this |

opinion, for in each of the three forms which they have given
for the entry of the proceedings of the Court in the Procedure
Book, they have inserted the exact costs that would be due by
the defendant proviously to tho sittings of the Court, if you
will take the first tablo of fees and compare it with the forms
of entry given by the judges at the end of the general rules,
you will find this to be the case. A differenco of opinion also
exists betweon Clerks as to the amount a Clerk should certify
on a transcript to be due on the judgment at the date of the
issue of the transcript ; some certify only to the amount of the
debt and the costs incurred to and at the entry of the judgment,
giving the sense of the preposition of to the word upon in the
fullowing section of the clause 3, in the extension act of 1853,
viz: *stating the amount upaid upon such judgment,” I and
others take the said word upon in it’s exact literal sense and in-
clude in the certificate of the amount due, the fees for the trans-
cript itself and the forwarding of it, the pustage upon the fur-
warding and the interest that has accrued on the debt and costs
from the entry of the judgmont, you T hope will be so good as
to judge between us and declare which party in your opinion
is correct in it's views. I would too very much like to have
your opinion on cliuse 30, of the extension act «f 1853, as to
whether it is operative only in the County in which the judg-
ment has been given, or through the whole of the Upper Pro-
vince alsn, the words of the clause are quite general, yet some
of the judges limit she application of them to the Coumty in
which the judgment wus obtained; I have made my letter
rather too long, but my anxiety to be correct in the transaction
of my Court business mnst be my excuse.
I am, Gentlemen,
Your obedient Servant,
Jasues CoLEMAN,
Clerk 3rd D. C., C. of Perth.

[The true and exact amount of costs should be stated in each
case. It is clearly necessary—the object is to inform the de-
fendant, not to deceive him, which the insertion of 10s. as costs
in every case irrespective of the amount claimed, undoubtedly
would do.

We have before now expressed a similar opinion, and we
think the practice of stating an arbitrary awount for costs
highly censurable.

The certificate should show the whole amount due upon (or
by virtue of) the judgment.

There is no authority under section 30 of the extension act
or under any other clause in the Division Court Acts to issue
n judgment summons out of-the County and at law on such
process served on & defendant resident out of the particular
County would be void.

The other parts of our correspondent’s letter we leave on the
strength of his own arguments. In future communications
our correspondent will be good enough to write only on onc
side of the paper.—Ebs. L. J.]

To the Editors of the Law Journal,
PrestoN, March 23d, 1859.

GextreMEN,—Upon the subject of charging a “ hearing fee”
1 beg to submit another question:

In a certain suit, His Honour the Judge lately ruled that
the same was out of the jurisdiction of the Division Court, he
endorsed on the summons *“ dismissed, no jurisdiction,” and
signed it by his initials, which endorsement was entered by

that since the suit was out of the jurisdiction of the Division
Court, that court had no right to charge n hearing fee.

Oun the other hand I maintained that since both parties had
in open Court, been called and appeared before the judge, who
had heard the defence put up against the claim of the plaintiff
and thereupon inquire(l)into the nature of the claim, which en-
quiry led the judge to the conclusion that the claim was out
of the jurisdiction of the Division Court; this in my opinion
constituted o * kearing,”’ and since these proceedings require
the judge’s time and gkill, for which the Government payy him
his salary, the Government i3 entitled to receive frem all and
every person who thus engages the judge’s time, such fees as
are stipulated by Act of Parliament. And for this reason [
have charged the ** kearing fec”’ The authority for charging
an *“order” fee, I draw from the decision of tho judge spoken,
or from his endorsement on the summons. Thoe word * des-
missed” in my opinion, implies an order, the judge orders that
the suit be dismissed, and in condensing that sentence says,
“ dismissed ;" in compliance with this order, the Clerk makes
the entry in the Procedure Buuk, which entry he could not
make without being ordered by the judge to doso, though such
order may be either directly or impliedly, and it is not imper-
ative that a sum of money be menrioned whicn is ordered to
be paid, a judgment of noosuit or & commitment both imply
an order and so I think doth a dismissal.

In the meantime the matter remains in stafu quo, until
your opinion is heard.

It may here not be out of place to state the cause of action
on which the judge ruled, that it was out of the jurisdiction
of the Divisiun Cuurt.

The claim of the plaintifi was on a balance of promissory
note and buok account, viz:

Amount of Promissory Note..ceecrrereeserense S315 29

Amount of Beok Account....cosveceriniierennss 74 75

$390 04
By sundry payments made...c.oeeeerrenereenses 317 88
Balanco..c.vveeiienienniiieciniieiisenniiisnenae. 12 16
IDterestecesiceencerenceniisarecorenceneacasscsranees 15 50
ClaiMuuieeiiiisiinnacinsisiesssssiosssssnsanassees 937 66

I only remember of one similar case reported in your Law
Journal, viz., in Volume 1II, for 1856, page 39, in which how-
ever the ruling was different.

Respectfully yours,
Or1o Krotz.

{The hearing fee was clearly chargeable; but not the fee for
order. If the judge had no jurisdiction, he had no power to
make any order in the suit.

The Clerk needs no express direction from the judge to make
entry in the Procedure Book ; he records as a matter of course
every decision of the judge as is done in other courts. En-
dorsements by the judge bave no legal value—the entries in
the Procedure Book alunc are evidence.,

The cause of action as stated is in our judgment within the
jurisdiction of the Division Courts. The claim being origin-
ally liguidated by the signature of the defendant, ard reduced
by payments to a sum under £25.—Ebs. L. J.]

To the Editors of the Law Journal.
Middlesex, C. W., March 23, 1859.

GenTLEXEN,—Will you he good onough to favour me with
your opinion on the following points :
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1. What constitutes a servant or luborer, as the term is used
in tho Masters and Servants Acts 10 & 11 Vie,, cap. 23, and
18 Vic., cap. 136. 'The case in point is as follows:

A. B. hires a team of horses of C. D. at a daily rate of hire.
A. B. is a Railway Contractor, and attempts to leave his
work without paying hie debts. C. D. n%plies to a Justice of
the Peace, who issues a summons to A. B., who appears and
settles the case. Is this such a * hiring "’ as is contemplated
by the act; or ought it not rather to have been tried in a
Division Court.

2. Is not section 97 of the Division Courts’ Act (1850) repeal-
ed by sections 1 and 3 of the Extension Act of 1855, in so far
as relates to the transmission of an execution by a Bailiff of
one county, to the Bailiff or Clerk of a division in another
county ? It appears to me that the only legal mode of trans-
mission is by Trabscript and Certificate of Judgment.

By a reply in your next issue you will oblige,

Your obedient servant,
, Clerk.

{Tho first question involvesa point of general law which we
do not profess to answer, IHowever in the case put, we think
:lhg Magistrato ought not to have acted if A. B. olyected to his

otig so.

The 97th section of the Division Court Act is superseded by
sections 1 and 3 of 18 Vie., cap 129, so far’as regards the sub-
ject matter referred to by our correspondent,

Referring to the private note of our correspondent, we think
that he is needlessly diffident. There are occasionally cases
in which a querist may find it prudent to withhold his name,
but as a general rule it is better the name of the querist
should appear,

But we du not wish to be understood as desiring to impose
our views on correspondents.-——Eps. L. .J.]

To the Editors of the Law Journal.

Gextrexey :—I give Bailiff an execution against A. B. in
favor of C. D., Bailiff returns his execution at the end of 30
days, “ no goods.” E. F. has also a judgment against A. B.,
who obtains an execution which is put into the same Bailiff’s
hands, and tells him where he can find property belonging to
the defendant; is the Bailiff justified in applying the proceeds
of the property seized on E. F.’s execution.

Please answer the above, and oblige

Your obedient Servant,

April 27th, 1859 Ww. J.

[If the first execution had not been returned when the
second one was placed in the Bailifi’s hauds, his duty would
have been to seize under the first and apply the proceeds of the
sale, if any, to it. But if the first execution had been returned
when the goods were pointed out to the Bailiff, he would have
to apply the proceeds of the property on E. F.’s execution, as
there was no other then in force.~-Eps. L. J.]

U. C. REPORTS.

QUEEN’S BENCH.

HAILARY TERY, 1859,
Reported by C. Ropingox, EsQ., Barrisier-at-Law.

IN RE BROOKE, AN ATTORNEY.
Attorney and Client— Bill—Taxat! One sizth deducted—Costs,

Ifa bill as between attorney and client be refurred to tho Master for taxation,
and more than a sixth bo deducted, the sttorney must pay the costs of the
reference, which means tho costs of the application as well as ths taxation,

of costs of Danicl Brooke dclivered to James M. Acred and
Edward Jordan be referred to the Master to be taxed.

By the order, the Master was in the usual terms directed to tax
the costs of the reference and to certify what upon such refef-
ence should be found due tQ or from cither party in respect of the
bill, —the costs of the rcfer%ncc to be paid according to tho event
pursaant to the statute.

It is provided by 16 Vic., cap. 175, scc. 20, that the costs of
such a reference shall, except as thercafter provided, be paid
according to the event of tho taxation, thatis if the bill when
taxed be less by a sixth part than the bill delivered, sent or left,
then the attorney, or solicitor, or executor, or administrator of
the attorney or solicitor as the case may be, shall pay such costs,
and if such bill when taxed shall not be less by a sixth part than
the bill delivered, &c., then the party chargenble with such bilt
making such application, or so attending, shall pay such costs.

The bill in this case after taxativn was less than a sixth part
of tho bill delivered, and the Master taxed against the attorney,
the costs of the taxation. The party who obtained the reference
contended that the attorney should pay more, viz: the costs of
the application to refer in nddition to the costs of tho taxation.

IHarrison for the applicant argued,—

1. That it was the fault of the attorney to deliver an exces-
sive case.

2. That in consequence of that fault, the application for a
reference became necessary.

3. That the result showed the bill to be excessive, and that as
the reference was rendered necessary by the misconduct of the
attorney he should be made to pay the costs.

He also contended that costs of the ¢ reference ”” meant more
than costs of the ¢ taxation,” aud made a comparigon of English
stntutes, 2 Geo. IL, cap 23, sec. 23 6 & 7 Vie., eap. 73, see.
37, and our own statutes 16 Vic., cap. 175, see. 20, and C. L. P,
Act; 1856, sec. 26, to establish his position.

He cited Hgyins v. Wooleutt, 5 15. & €., 760.
12 M. & W, 504, and llar. C. L. P. Act, p. 62.

Burns, contra, submitted that the English cases shew that costs
of reference means only costs of taxaticn, and referred to the
practice as to costs in cases of awards in support of his argument.

Bunys, J., baving taken time to consider, on the day following
decided that costs of reference include costs of the applicution,
and so ordered.

Woolcott in ro

COMMON PLEAS.

HILARY TERM, 1839.
Reported by E. C. Joxes, EsqQ, Barrister<at-Law.

Apalr v. WALLACE.
Garnishee.

Where an attaching order issued against tho assiznce of a judgment deltor, order-
Ing a sum of money in his hands to bo appropriated to a debt due by the
judgment creditor.

The garni<hco obtaios a rule nisl to sot tho order aside; but after obtaining the
rule, the garnishee pays over tho money as ordered.

The ruledischarged with costs.

In this action, the defendant, on his plea of sect off, obtained a
verdict against the plaintiff, upon which judgment was entered for
£98 18s. 4d. debt and £43 122, 9d. costs.

One Thomas Kydd was indebted to the plaintiff, Adair, ina sum
excceding £67, as well as to other parties, and made an assign.
mwent (under seal) to one John Macdonald, in trust for his, Kydd’s,
creditors, of a claim which Kydd had, on which a verdict was
obtained in favour of Kidd for above £230, and judgment there-
for has been entered inthe Court of Queen's Bench ; out of which
it was sworn, in support of the present application, that John
Macdouald, as such nssignee, would receive about £119,

The assignment had annexed to it a schedule of Kidd's debts,
amounting to £119 10s., among which the debt to the plaintiff
Adair, £37 10s, was contained; and the trusts declared were to

(March 9, 1859.)
On 17th January last tho usual order was obtained that the bil

pay to the parties named in the schedule the sums set opposite
their names, pari passu and without priority ; and if there should
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not be enough to puy all in full, then to pay in proportion to the '
several sumsy due. !

Upon these facts, Sir John Robinson, C. J., issued an attaching '
order on the debt 5o assigued, and due to .\dair under the nesign- |
ment, agninst John Macdonald, as ga uishce, bearing date the 2ist
Jununry, 1859, !

In tilary Term (on 8th February, 1859), Robertson obtained nl
rule nsi on behalf of the garnishee, calling on the defendant Wal-
Ince 10 show cause why the order of the 21st January, 1859,
should not be rescinded with co-ts, on the grounds—

1. That the order did not attach any dehts due or accruing from
the garnishee to Adair, but only the debts due from the garnishee
as assignee of Kydd.

2. ‘Flnt the garuishee is not indebted to Adair within the mean-
ing of the 194th section of the C. L. P. Act of 1856, for he is
merely a trustee for Adair, in whose favour no action for money
bad and received would lie against Macdonald as such trustee.

This vule was granted upon the foregoing fucts and on a fur-
ther affidnvit of Macdonald.  That on the 220d Januafy, 1839, he
received from Mr. Maleolm C. Cameron (nttoruey for Wallace), n
check, bearing date on that day, on the agent of the Bank U. C,
at Goderich, for $230, payable to the assignee of Thomas Kidd,
buing for the balauce due to Thomas Kydd, upon ne debt assigned
by lmm.  That Cameron at the sume time told him (Mac lonald)
that he wished to garnishee the debt in his bands for Wallace,
‘That Macdonald accepted the check strictly under the terms of
the deed of assisnment.  That he has not got the check cashed,
and bing not received any other sum under the assignment.

S Richurds, Q C., shewed cause, He filed an affidavit from
the garnishee, aunexing a copy of the order of Sir J. B. Robinson
of 21t January last, and a copy of an order made by Burns, J.,
on 3rd Februmy last, i a cau~e of Thomas Kydd, phuntiif, and
John Macdonald (not the garnishee) aud others, defendants,
ordering that the i fu in the cause in wluch the order was made
should be discharged and returned sati-hed by the Coroner in
whose hands 1t way, on payuwent of tne amount due thercon, less
£57 10s., paid by defendam to John Macdonald (the present gar-
nishee) by a check: as to which £57 10s. all proceedings are by
the order stayed. e swore that before the 21st Jununry, 1859,
be had received the sum of £57 10s, and that on the 10th Feb-
ruary he paid Wallace's attorney the sum of £57, attached by the
first order of Sir J. B. Romson. He filed alvo an affidavit from
Wallace, stating his recovery against Adawr, and that except as to
£57 104, it is still wholly unsatisfied. He refers to the deed of
a~signment, Admr to Macdonald the garnishee, and to his obtain-
ing the order to attach it. That by virtue of such attachment,
and to save further costs, the garnishee paid him the sum of
£57 10s., for wiuch he (Wallace) has given Adair credit on the
judgment. That Thomas Kydd aud David Adair are both 1a insol-
vent circumstances.

Ihchards cited Johnson v. Diamond, 11 Exch. 73; Westchy v.
Day, 2E & B. 605; Randollv. Bell, 1 M. & S. 714; Roper v.
Hottand, 3 A. & 5. Y93 Durner v. Jones, } H. & N. 878,

Ilobertson, iu reply, referred to Bartlett v. Dimond, 14 M. & W.
49; Pardoe v. Price, 16 M. & W, 451 ; Edwards v. Lownder, 1 E.
& B. 81; llarris v. Bunten, 16 U. C. Q. B, 59.

Drarer, C. J —On the 8th February, 1839, Macdonald, the
garnishee, obtains arule nist from this court to set aside the order
of Sir J. B. Robinson, C. J., ordering a sumn of money, in his
hands as assignee of one Thomas Kyidd, part of which was to be
appropriated to pay u debt due by Kydd to Adair, the judgment
debtor in this matter, to be attached as money belonging to Adair,
to satisfy Wallace, the judgment creditor.

On the 10th of February, he pays over the very sum to Wallace,

in satisfaction of so much of his claim agairst Adair.

It is unnecessary to say whether the attaching order could be
supported, while there was no specific appropriation of any por-
tion of the monies in Macdonald’s hands as the monies of Adair,
payable to him on account of Kydd's debts. If Aduir could not
have maintained an action for money had and received, against
Maclonall, I do not at present perceive that the attaching order
could have been effectual.  That question would probably have
been disposed of, on application for an order on Macdonald to pay

over the moucy to the judgment creditor. But before any such

order is made or oven asked tor, so far ay we sce, ho pays the
money to the judgment creditor, thereby appropriating it, as far
as he is concerned, very uncquivoenlly to Adair  His rule must
be discharged under these citcumstances, and I think with costs.
I do not understand why he moved it, unless inderd it was at the
instance of Adair, or of some other creditor of his. and atte wards
was prevailed upon by Wallnce to pay him.  We have, bowever,
nothing to do with any other considerntion than the disposing of
this rule, which must be discharged with costs.

CHANCERY.

Reported by A Grant, +2Q, Barrister-at-Law.

Crarix v. CLARKE.

Reforming deed— Assignment fur benefit of creditors.

A trader having become fnvolved made an awigoment of his estate and effects to
trusteex, for the beneBt ot hir creditors. sutie of whom were declared to hase pro-
ferred (laims aud to b pard in full.  The clabin of one of thetn way tlated by
the debror 1o by £3 500, or thereabouta.” o accor ¢ haviug been settled Le-
tween the debtor and that creditor Gor 4 lony time, and the sum s0 mentioned
by the debtor was atated §0 1he schedule as the amount. and thy several credf-
torr execUted the deed of assignioent.  The creditor. afterwaids. on bulsd-ing
bis scciunt with 1he deblor, ascerfained that his claim amounted to £5.062, and
dematded the sum from the 1rustees, wirleh they refused to pay : wi ereupon tho
creditor filed a bill to retorm tho dewd, by introduciug the intler sum as hia
claim, on the ground thut the word« ** or thereatouts,  were suthcient tojucludo
the excess of that amonwt over atd above the £3,500. The cvurt refused the
rellef prayed, aud dismlased the bill with ests,

The billin this cause was filed by Royal Chapin, against William
A. Clarke, William McMaster, Robert James the yonnger, James
Mitchell, and about thirty others, crediturs of Clarke, praying,
under the citcumstances set forth in the judgment, a correction of
the deed of assignment executed by the defendant Clarke, to the
defendants McMaster, James and Mitchel), in trust for his credi-
tors; and & motion was now made fur a decree in the terms of the
prayer of the bill. by

Mr. Eecles, Q. C., for the plaintiff. The words ¢ more or less,”
in deeds of conveyance of lands would cover 100, although the
deed might convey 80 acizs,  Leeming v. Smath, 16 Q@ B. 275
Brown v. Ware, 5 Surg & R. 401.  If any creditor has been de-
ceived by tho statement of tre plaintiti’s claim, the execution of
the deed by him goes for nothing, aud he is at liberty to sue for
his whole debt.

Mr. Connor, Q. C., for aaother preferred creditor. The plain-
tiff does not depend upon the words *or therenbouts,” as he now
secks to carrect the deed, and include this enlarged demand.

JMr. Strong, for McMnster and Mitchell. The words *¢ or there-
aboutsy,” or *moreor less,” are wholly insufficient to cover so Inrge
anndvancensis sought to be embracedin these words ; nud although
plaintiff says it was a mistake inserting £3,500, that is no ground
for altering the deed to the prejudice of the other creditors who
Jjoined in that conveyance upon seeing what the debtor’s lintilities
were stated at, Tha mistuke, if such it were, must be the mistnke
of all parties.  Winck v. Winchester, 1 V. & B. 376, Purefoy ~.
Purefoy, 1 Ver, 28, Sewell v. Musson, 1b. 210, were referred to.

Mr. A. Crooks for James; and

Mr. Doyle for Clarke, submitted to such decrce as the court
might pronounce, and asked for their costs,

The judgment of the court was delivered by

Tue Cuaxcruror. — This suit is instituted by one of the credi-
tors of Clarke, an insolvert debtor, for the purpose of having a
deed executed by the insolvent, for the benefit of his creditors, on
the 19th of June, 1854, reformed, by striking out the words and
figures *¢ £3100 or thereabouts,” the amount of the plaintiffs debt
as stated in the decd, and inserting in licu thereof £5062, which
is now raid to be the true amount of bis claim.

The facts of this case are few, and I liave no doubt as to the
conclusions to be deduced from the cvidence before us.

Clarke being in difficulty, being indeed, as it now seeme, quite
insolvent, propose ! to nssign hiy property to trustees, for the ben-
efit of his creditors, and several meetings were held in the month
of May, 1854, for the purpose of taking his proposal into conside-
ration. The prapesition was, that Clarke shouid be relia ed on
assigning his property to trustees, for the benefit of his creditors ;
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that out of the proceuds, if suffic eat the plaintiff and Jamos should
be paid their debts in full ; that out «f the residue of the estate the
other creditors shall accept a composition of 10s, in the pound |
upon their debts payable in four years; but if the estate sheuld
fail to realize that amount, then that the remainder, whatever might
be its amount, shou d be divided between them paripassu. James
appears to have been an accommodaticn indorser, and to have been
preferred on thataccotnt ; but I have not been able to dircover
any ground upon which the plaintiff should have been placed in a
more favourable position than the other creditors. owever that
may be, Heacock, who wae by fav the largest creditor, objected,
nuturally enough, to the proposed arrangement. e claimed to be
poid pari passu with the plaintiff, and he insisted that the amount
of the plaintitf’s debt sbould be ascertained and stated in the deed.
It was a matter of the utmost importance to Clarke, and indeed to
the plaintiff also, to obtain Heacock’s assent, his debt being up-
wards of six thousand pounds. 8o important was it, indeed, that
without it Clarke would not have executed the assignment. And,
to mect Heacock’s views, it was agreed that his debt to the extent |
of £1025 should be paid in full, and par: passu with the plaintiff. !
and that the plaintifi’s debt thould be stated in the deed to amount
to *¢ £3500 or thereabouts.” It was alleged that the amount of
the plaintifi’s debt could not be precisely ascertained, as the aecount |
had not been made out, and for that reason it was agreed that it !
should be stated in the deed as amounting to ** £3500, or there-
abouts ” To that proposal Heacock agreed, and the deed was !
pgcgnred and signed by-all parties, on or after the 19th of June,
1854,

I have no dificulty in arriving at the cor:lusion that Heacock
insisted upon having the amount of the plaintifi’s debt ascertained |

| of the deed, and with the witnesses for the defence.

in chief hie snys: * I think Dr. Connor asked at the time what the
amount of the indehtedness of Clnrke to Chapin was, Clarke said it
was about £3500, he could not tell exactly;” and on cross-exam-
ination he says: * There was a good deal of questioning by Dr.
Connor and Heacock at the meeting, as to the awount of Chapin’s
claim. Heacock was not willing to sign uatil he knew the amount
of Chapin’s claim.”

I have no doubt, whatever, therefore, as to the perfect accuracy
of Dr. Connor's statement,

It i3 said, however, to have beon agreod on all hands that the
plaintifs debt should be preferred to the full amount, and that if
the amouat, witen ascertnined, should exceed the amount specified
in the deed, it wns to be increased; if it fell short, diminished.
Clarke is the materia), perhaps [ may say, the only witness upon
that point,  Now, if Clarke only meant that £3500 was stated ns
being for all practical purposes the true debt, but that as the
amount had not been precisely ascertained, the wonds, ¢ or there-
abouts,” were added to cover any inconsiderable difference which
might bte found to exist—if that be his meaning. and the words are
capable of that construction, then it agrees both with the Janguage
But if he
menut to sny that Heacock ngrecd to pay the plaintifi’s debt, what-
ever might be its amouut, then his statement is not only improb-
able and inconsistent with estiblished facts. but it is moreover in
direct conflict with the answer of Heacock and the evidence of Dr.
Connor.  F .r if it be true that Heacock insisted on having the
amount of the plaintiffi’s debt ascertained, and refused to execute
the deed until that had been done, and I think that established, it
cnunot be nlso truc that he agreed to pay the planitifi’s debt in
full, whatever might be its amount. 1 think it clea therefure, that

before he would assent to the arrangement, aud that the deed was  Hencock did not enter into that agreement, but pus t.vely refused
drawa in its present shape to meet his views. The statement is | to exccute the assigmmnent upon any such terms.

highly probable in jtself. The pioposition was, that Hleacock, who ;| This deed then, which was exccuted under the circamstances
was a creditor for six thousaud poundsand upwards, should release | to which I have already adverted, provides that the trastees are
his debtor altugether, and look to the estate alone, after deducting | ¢ to pay end discharge in full, a certain deht due and owing by
thercout the large debts duc to the plaintiff and to James, for pay- | the said party of the first part to Royal Chapin and Son, such
ment of the proposed composition of 10s. in the pound. Nuw, on , deht being hereby declared to be a preferred claim. and to amount
tuch a proposal as that being mnde, it was natural and highly lto three thousand five hundred pounds or thercabouts, of lawful
reasonable that Heacock should insist on knuwing the amount of | money of Canada.”

the plaintif’s demand. Until that had been nscertained, no rational Now, unless I have wholly mistaken the effect of the evidence,
opinion could have beea formed by any creditor as to the prudence | it must e perfeot'y obvious that to alter this deed by striking out
or imprudence of acceding to the proposed arrangement.  And, on | the worda: *shrse thousand five hundred pouads or thereabout " and
the other hand, seeing how important it was botl to the plaintiff  substituting in their room, the words: ¢ five thousand and sizty-tiro
and Clarke to obtain Heacock’s assent, it was natural and reason-  ponunds,” wonld be to alter it not in accordnnee with, but directly
able that they should agrec to limit the plaintif°s demand in such | contrary to the clear intent of all parties Indeed. such analteration
a way as to enable the creditors to form some rational estimate of | would be wholly unjustifiable even upon plaintiff’~ evidence. Itwas
this proposal. Now, the evidence appears to me to lead very  never hinted to the creditors, by anybody, o far as T ean discuver,
clearly to the conclusion that what we would bave cxpected a priori, that there was a possibility of the plaintiff's debt amounting to
did in fact take place. The Heacocks swear that when they exe- | £5.000, or any thing like that amount. On the contrary Clarke
cuted the deed, they believed that the olaintiff’s demand was lim- | stated to the creditors himself, that the debt, according to his
ited for all practical purposes to £3500, aud that if they had known | calculation, amounted to £3,500; and there is no evidence that
that he claimed £5000, or any sum materially different from the , the plaintiff ever informed them that the true amount would be in
amount specified in the deed, they would not have been parties to , his opinion materially different. It is clear, I think, even upon
the assignment. Dr. Connor, who attended several, if not all the | the plaintifi’s evidence, that the words  £3,500, or thereabouts,”
meetings of the creditors, on bebalf of the leacocks, swears that | were inserted in nccordance with the clear and expressed intention

there were several discussions before the terms could be agreed
upon; that Hescock was unwilling to come into the assignment
while the plaintiff, was so largely preferred, and then the affidavit
proceeds in these words : ¢ I remember there was some discussion
that Chapin’s claim should not be fixed, but should be paid in
full, whateser it might be, but Mr. Heacock and I absolutely re-
fused this, and T am certain Heacock insisted upon having a sum

named as Chapin’s claim, otherwise he would not have signed.”
Now, that statement, which is perfectly clear and consistent, isquite !
unopposed. Nay, it is materiaily coroborated. Chapin, who might
have contradicted the statement, if untrue, has not filed any aff- H
davit in reply. Clarke being examined upon the point says: 1
don’t think that Heacock, at any of the meectings, required the l
amount of Chapin’s claim to be ascertained hefore signing the as- |
signment.”  But James, who had a very material interest in at-
tending to what passed at these meetings, who is eaid to have nec-
ted for the plaintiff, at some of them, and who must he aliowed to
manifest some bing in his behalf, contradicts Clarke, and goes far|
to affirm the truth of Dr. Connor’s statement. In his examination |

of all parties.

It #ns argued, however, that upon the Jdeed a3 it stands the
phaintiff is entitled to be paid the debt in full. I cannot accedo to
that praposition. Assuming the plaintiff to have known tbat his
deht did, or would greatly cxceed the amount specified, and to
have represented it at that amuunt for the purpose of misleading
the creditors, and of inducing them to come into the assignment,
upon that hypothesis the case is one of gross fraud, and it would
be a monstrous perversion of justice tc permit the plaintiff to re-
cover any thing beyond the amount at which, for the purpose of
fraud, he bad chosen to vepresent his deht.

I am inclined to think that this case has heen brought within
the principle to which I have adverted. Tt is difficalt to believe
that the plaintiff came to this country for the expres:s purpese of
obtaining a scttlement of this debt without having first satisfiel
himself ag 10 its amount. But, assuming him to have done so,
still three wecks intervened between the negociation and the ex-
ecution of the assignment. The plain®iff had, therefore. an ample
opportunity for ascertaining the true amount of his debt; and in
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the absence of all explanation must be taken to have dune so ; an : fendant Delong had agreed with John Gillam, the father of the
having allowed the other creditors to execute the deed of assign- | plaintiff, for the right to remove the gravel, and paid the consid-
went without declaring the truth, he cannot be heard now to sny | eration therefor : but the amount was afterwards returned by John
that his debt excecds tho nmount specified, for that would be to | Gullam, who expressed a desive to rescind the bargain, and leave
allow him to take advantage of his own fraud. the question of value to arbitration in consequence of the arrange-
But assuming the matter to have bappened otherwise, assuming . meat he had effected having been disapproved of by his family ;
the plaintiff to have honestly believed, and therefore, to have in-  that notice under the act was served upon John Gillam, and he
nocently stated, that his debt amounted to £3,500, or thereabouts, having failed to name an arbitrator, one was appointed by the
then I have no doubt that the plaintift is bound to make that re- judge of the county court, and notice thereof and of the names of
presentation good, on the foot of contract, as conclusively as he | the other urbitraturs and umpire was served on John Gillam, and
would have been on the ground of fraud, if he had chosen to mis-  an award had been made necording to the provisions of the nct;
represent the true amouvut of his debt.  The creditors had a most , but no notice was shewn to have been served on the plaintiff. It
material intercet in hnowing the true state of the account.  They |, was alleged that the defendants had been induced by the represent-
hiad no menns of ascertaining that fact except by enquiring from | ations of John Gillam, to Lelieve that he owned the property : but
the plamuff bimeelf. And by this deed it is declaved that his | the evidence cstablished that before any proceedings were taken
debt amouuts to £3,500, or thercabouts. Now that amounts, as by the arbitrators, the defendants wereaware to whom the proper-
I understand it, to a declaration that £3,5600 may be taken for ull | ty belonged.
practicul purposes as the truc amount of the plaintitl’s debt, and | ~ Jr. Strong for the plaintiff.
as agmnet the creditors who acted on the tath of that representa- «  Mr. Morphy for the defendants.  The bill states no case for the
tion, the plantiff can have no right to recover any suin materially | interposition of this court, for all that appears the plaintiff can
greater than that stated in the deed, Gregory v. Williams, 3 Mer | obtain an ample remedy at law—the act, it illegal, is merely tres-
681. I pass, and no irreparable damage isalleged as likely toarise. The
Suppose a mortgagor to sell the equity of redemption subject to, conveyance to plaintuf is dated in July, 1836 ; the award was made
the mortgage, and to covenunt that the nmount due upon the mort- | on the 28th of August, 1856, and although the defendants began
gage was ** £3,600, or thereabouts,” can it be argued that there, to remove the gravel in October following, no step wns taken by
would not be a breach of covenant if the debt should turn out to | the plaintiff to prevent them until September, 1857.  The convey-
be £5,000 instead of £3,600? Again, suppose a mortgagee to | ance frem the futher to the son looks very much like a contrivance
assign his secunty, with a covenant that the amount due on foot | to prevent the detendants obtaining the materinl wherewith to con-

of the mortgnge was £5,000 or thereabouts, would it, or would it | struct their voad.
not, be n hieach of that covenant i the smount due should turn
out to be £3,500, instead of £5,000? I cannot doubt that there
would be, in each instance, a plain breach of covenant; and the
present case appears to me to te sub-tantinlly the same.

Fur these 1easons | have come to the conclusion that the bill
must be dismissed with costs.

Giream v. CLEGHORY.
Roud Qimpany— Arlatration,

In pracecdings tahen under 1lic statute, 1o Victoria, chapter 190. for the purpose
ot ascerlaining 1k ¢ nmount 1o Le pajd by aroad compan) for mnterials necessary
for the censtrudtion of the road, the arbiteators eannot confer upon the company
a prospective right to enrry away the material, by awarding as ameugt as com-
pensation for the materials to be taken at a future time

Arbitrators appointed uoder this act, awarded damayes for watcerials taken gen-

Ileelr(z ly);at the award was ullira vires, they having power to award damages in
respect of aterials taken for the purpose of ths road oniy.

Qneare—W licther the act givea the pawer to such companies to enter upon land
aistant tywo miles from the Jine of the company s road, for the purposo ¢t obtain-
10 materials for tho construction thereof.

This was a hill filed by Alfred Gillam, against Allen Cleghorn,
Thomas Botham, Pinllip Kelly, James Barr, and Garry V. Delong,
setting forth that the plaintiff wasowner in fee of a parcel of land
in North Norwichville, and that the defendants, who were trustees
of the Norwichville, Burford, and Brantford Plank Road Company,
(tbe Road Company being also defendants,) had by themselves,
their agents and workmen, from the 10th of October, 1856, con-
tinued to trespass thereon, by quarryingand removing theretrom,
und applying to their own use (as such trastees) large quantities
of stone, gravel, sand, and other materinl. which were on, and
formed part of the soil, and that they continued, and intended to
continue, to do so; that the plaintifi's land is situate at 2 distance
of about two miles from the works of the defendoants, and nut ad-
joining or neighbouring theveto, and that there are quarries of
such material on lands adjoining the defendants’ works.

The bill further alleged that the defendants claimed a right to
carry away such soil and gravel under an award alleged to have
beeu made by certain arbitrators, but which the plaintiff objected
was not a valid or binding award, notice never having been served

on the plaintiff, according to the provisions of the statute, 16 Vic- |

toria, cli. 90. The prayer was for an injunction to reswrain the
defendants from removing the gravel, &c, and that the award
might be set aside, and for {urther relief.

The defendants answered the bill, alleging several grounds of
defence ; amongst othiers, that before going upon the laud, the de-

The act does not require the company to take
the ground from a place nearest to the road,
The judgment of the court was delivered by

Tur Curscruton.—I think the plaintiff entitled to succeed on
several grounds.

The right of the defendants to interfere with the plaiatift”s pro-
perty in the way they have done depends entirely upon the act of
parliament under which they exist. 16 Vic ch, 190. ‘To have ¢n-
titled themselves to the privileges which that act secures to such
compaunies, they must have shown a strict, or at all events, n sub-
stantial compliance with the provisious of the statute; but the de-
fendants have failed to comply with cither the letter or the spirit
of the statute, aud for that reason the parlinmeatary title on which
they rely cannot, I think, be allowed to prevail

If this award is to bind the plaintiff, 1t must be because the ar-
bitrator was appointed by the plaintiff himself, or by some person
authorised to appyint for him under the statute. WNow there are
several cases in which the judge of the county court of the county
in which the property hies is cupowered to appoint an arbitrator
who bas auchority under the statute to biad the rights of the con-
testing parties. That is a most important power, and to be exer-
cised safely, it must be exercised with caution. The legislature
cannot have intended to authorise the exercise of that sort of
power bebind the back of the party interested. The legislature
intended, I apprehend, that the judge should proceed upon pro-
per cevidence—upon evidence sufficient to satisfy him of his juris-
diction in the given case, and calculated to guide his mind to a
proper choice.  The judge had authority, in other words, to bind
the plaintiff by an appointment made in presence of the coutesting
parties, or after due notice; but that step was taken in the pres-
ent case upon the ez parte application of the defendants, and for
that reason it was, in my opinion, wholly nugatory and void.

Again, the proceedings subsequent to the notice to arbitrate
were not served upon the plaintiff, but upon John Gilam, his futher.
But the property was at that time the property of the plaiutiff.
The evidence shows that it was so, and that the defendants knew
it. They knew it before the arbitrators met to consider tive mat-
ter, perhaps at an carlier period. Now tho notice to arbitrate
served upon John Gillamn may have bound the property as a par-
, liamentry contract, and the defendants may have had a right to
enforce it against the plaintiff.  But that right, assuming it to
exist, cannot make proceedings taken against John Gillam, after
! his interest in the property had ceased, binding agninst the plain-
(U, The arbitrators proceeded, tlherefore, without giving the
. plaintiff, the real owner of the property, notice, und their award,
| for that reason, capnot bind him.
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But this award is bad in substance, #s it seems to me, being un- | lute covenants for titte.  Thut the detendants had not procured the

authorised by the act of parlinment.
the defendants are crderdd to pay & cortain Ui a8 8 colipensa~
tion for the munterinls to be tahen by them at any future period
fiom the premizes in question.  There is nothing in the act to nu-
therise that,  The defendants requiring gravel to cunstruct their
1ond, had o compulsory right to take it for that purpose from ad-
joining lands, ata price to be fixed by arbitration. See sec. 6.
Aund upen gravel becoming necessary for reparrs, they would have
bail a rvight to acquire it, for that purpoge, upon the same terms.
See see. 21, But there is nothing in the act which entitles the
defendants to acquire, in this way, that sort of prospective right
which this award affects to confer—pot a right to take plaintiff's
property, at the time of the award, and in gsome given quantity,
becuuse then necessary for a public purpoge, but a right unlinuted
as to time and quantity—a perpetunl right to take the plaintifi’s
property against his will and at all times, and upon every con-
tingency. Upon what data are the damages to be cstimated ?
Can the arbitrators calculate the value of an unknown quantity of
material to be taken, not then, but it may be a hundred years
thereafter 2 The defendants lind no power to acquire the property
in fee simplo, under the compulsory powers of the act. They
might have purchased it, perhaps, in the ordinary way, but they
had no right to take it.  And as they had no power to acquire the
fee, so neither have they any power, in my opinion, to acquirc the
perpetual prospective right to take materials,

The award appears to me to be utra vires in another particular.
The damages arc not for materials taken for the purpose of the
road, but for matcrials taken for any purpose whatever, which
would be clearly illegal. DBut that, perhaps, was not intended.

I may add, that T doubt very wuch whether the defendants have
any power at all to enter upon the plaintiff’s land under the act.
Companies are only authorised to take material from ‘“adjoining
or neighbouring lands.” Now these expressions ¢‘adjoiving or
neighbouring,” were intended, I presume, to impose some limit on
the powers intended to be conferred. The legislature, clearly, did
not intend to allow materinls to be taken from land wherever
situate. Now, according to Johnson, to adjoin means * to lic next
80 a8 to bave nothing between,” and according to the same learncd
author, to neighbour means ‘¢ to confine on.” But the Jand in
question certainly is not land adjoining or neighbouring on the
road, according to Jobuson's definition; and to bold that the
powers of the act embrace it, would scem to reduce the words to
which 1 have referred to silence, for if the defendants can enter
upon lands distant two miles from their road, I know of no prin-
ciple upon which any Iands can be excluded, however distant.

For these reasons I think the plaintiff entitled to a decree.  The
master must be directed to ascertain the value of the raterial
taken by the defendants, and that amount with the costs of this
suit must be paid to tho plaintitf.,

(Reported by Tnoxuas Hoveixs, Fsq., LL.B., Barristerat-Law )
(IN BANC)

Trirr v. GRIFFIN.
Yendar anl Parchaser—Specifp  Performance—Corvenant for furter assurance—
Jurisdiction.

A purchaser having paid all bis purchase movey, filed a bill under the covenant
for further assurance to compel bis vendors to pay off a mortgage disclosed at
tho time of sale.

Hrld, that tho bil} was properly filed. although the purchasc moncy had been paid
and there was no conrealnent of the incumbrance.

Held, also, that under a covenant for further assurance a purchaser has aiight to
requiro the remosal of incumberances created by his vendor.

(29th January, 1859.)
The bill stated that the defendants, representing themselves to
he entitled to the bereditaments thereinafter mentioned, fice from
incumbrances, save as therein stated, sold the same to the plamntiff
for £650, the full value thervof: that at the ime ot sale the defen-
dants mentioned that the premises were subject to & mortgage to the

Brant Mechanics’ Building Society, but that they would procure a

discharge thereof : that plaintiff relying on such promise (which

was merely verbal) completed the purchase and paid the purchase
wmoney, and that a deed was executed by the defendants with abso-

Whint hias Leen dure is this, | sand mottgage, to be discharged ; and 1t was prayed that they might

be decread to do so.
defendauts,

G Morply, for the phaintiff, moved for the decreo on the ground
that a phuntiff under o’ covenant for further assurance, had a right
to come to tlus court to comwpel the defendants to discharge the
mortgage.  He aited Rawle on Covenauts, 206 ; 2 Sugden, V., and
P. 642 Dart, V. and P., 412,

The Cuaxcrrrnon delivered the judgment of the court.

This is & ll by a purchaser of property to compel his vendor
to pay ofl a mortgage covenanted by such vendor to be paid off
In regard to the question of relief, it is laid down that when a deed
is executed in the absence of fraud, the purchaser must rest on hig
covenants—as it was his duty to bave investigated title.

We have gone further howcever, and bave decreed the payment of
an incumbrance out of unpaid purchasemoney. In the present cave
the mortgageis disclosed and agreed to be paid off. If the purchaser
brought an action for damages at law, the verdict would be for the
amount required to pay off the incumbrance—and thus tho law
scems to aflord an adequate protection. But under a covenant for
¢+ further assurance,” 1t also scems that a purchaser may of course
require aremoval of the incumbrances found upon the gstate. These
wocds mmply aright,—as laid down in Aing v. Jones, 5 Taunt, 427,
—to file a bull and scek relief in this court. The words, however,
io that case were used at common law. A bill has never beforo
been filed on this ground; and at the hearing, I doubted whether
such o bill could be filed ; but having considercd the matter and
reviewed tue authorities laid down in the text-books of Sugden,
Dart, and Rawle, it appears to me that this Court has jurisdiction
to enforce the specific performance of such covenants, and that the
purchaser is entitled to relief. My brother Estix, who has given
great attention to the subjeet, is of opinion that the bill is properly
filed, and the decree will therefore be as prayed.

The il was taken pro confesso ngainit tho

Macugin v. CAMPRELL.
Drposit on decree for sale.— Truslee.
The Trustee of & mortaged estato askiog & sale in a suit for foreclosure, Is not
yelieved from the payment of thy usuat deposit required on such a docree.

In this cause there had been the decree for foreclosure and
reference to the Master to inquire as to incumberances—reserv-
ing furthes dircctluns,—under which the Master reported that the
estate had been conveyed to a Trustee under a marringe settlement
of the mortgagor; und the case now coming up on further direc-
tions,—the bill haviug been pro co-fesso agminst the motgagor,

Hodgms, for the plaintiff, asked for the usual decree of fore-
closure,—giving the defendants the usual time to redeem.

L. Fuzgerald, for the Trustee asked for a sale ; but without the
payment of the usual deposit—as the trustee had nothing but the
bare estate.

Srrager, V. C., delivered the judgment of the court. The ap-
plication for a sale can only be on the usual terms. If on a sale
of the estate therc be any surplus after paying the mortgagee,
such surplus should be paid into Court. If the deposit for snlo
be uot made in the usual time, then the decree for foreclosure will
go—giving the onc day for redemption to the mortgagor and
trustee.  1f the parties redeem, then there should be a re-convey-
ance upon the trusts of the marriage settlement.

[Note by Reporter.—Sce also the case of Wiuifield v. Roberts,
Jur. N. 8. 113, as to a decree fov sale on payment of the deposit,
or the usual decree for foreclosure in default of such payment.]

Tginono v. SCOBELL.
Injunction.~Duriner applyang funds (o other conlracte.

Wherox partner in a specisl contract appilies the funds derived from such eontract
tu other cuntracts, nut belobging to such special partacrsbip, an injunction will
be granted nguinst him until the partnenchip be wound up, aithough such in.
Juoction may not hiave been prayed for fu the origisal L.

(11th March, 1559)
In this case, the defendauts had obtained a contract through
the plaintiff for building the Court House at Kingston, snd after-
wards refused to allow the plaintiff any share; a deeree had been
pronounced declaring the plasntiff a partner in the contract. The
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contract had been completed and tho balance of the amount due,
£1230, was about to be drawa by the defendants and applied to
vther contracts ; whereupon

Roaf, for the plaintiff, applied for injunction and arcceiver, ontho
grounds sct out in the aflidavits. The plaintiff had been excluded
from sceing the books, until the decree had been pronounced, and
though declared a partner in regard to this contract, could not find
out from the books how much had been expended.

Brough, Q. C., contra. No such injunction is asked for by the
bill; the plaintiff should have filed n supplemental bill. In fore-
closure suity, aftor tho deucee for foreclosure, if the mortgagor
abuses the property, the Court will interfere and preserve the pro-
perty in the same state  In the case of a partnership, a receiver
will be granted if there isexciasion or grossmisconduct. [Srraace,
V. C.—Or if the funds aro in danger of being misapplied.] Yes,
but only in certain cuses. Here, after the decree, plaintiff was
treated as a partoer nud had nccess to the books, but he lics by
for more than n year. Ie says that the defendants will do so and
so—why ? because they raust have done so before; that they had
gone beyond the partnership articles, and he acquiesced. Besides,
the plaintiff had not coutributed funds at the commencement of
this contract, and tho defendants hac to withdraw their menns from
other contracts, and had a right to u e the monoy now coming to
them from this contract in the same way. They had never refused
to account but would allow the plawntiff his share when the part-
nership was wound up.

Roaf, in reply. The decree in this case is equal to an adminis-
tration decree; and as between parties an injunction is often
granted to restrain wrongful acts  In this case the business of the
partaership is completed, and all wo ask is that the balanco due
on it may not be ailowed to go to other contracts. If the defeml-
ants allege they are entitled to the amount, they should show it to
the Court. Thoe ru'e that » partaer should know the accounts does
not ¢ pply here becauss the books were of the general account of
all cuntracts of the defendants, but they never informed him what
belopged to his contract, and because of Lis exclusion. The affida-
vits show the moncy will be misapplied, and the plaintiff ought not
to be forced to rely upon the mere personal responsibility of the
defendants.

Srracae., V. C. delivered the judgment of the Court. I am of
opipion that the plaintiff has made out a strong case of danger to
the fund. The most convenient way is to appoint a receiver; but
perhaps the most simple way is to pay the money into Court, and
then take the account. It 13 clear that if 1t goes inte the defen-
dants’ haunds, they may apply it to other accounts, and leave the
plaintiff to look to their personal liability. The plaintiff shows that
£1250 belong to the partoership, and that there will be danger if it
goes to these parties; that he hasbeen excluded from 1he partner-
ship ; and that moneys of the partnership have gone into other
contracts, and that he did not assent to them ;—but the defendants
show nothing against these facts. The injunction therefore will
1ssue, giving the defendants leuve to show cause agaiost it.

(IN CHAMBERS)
ALLAN V. PyPeRr.

Substifutional service—Partners—Agents.

Yhero some or all of the parties to be served aro out of the jurisdiction, substitu-
tional sersice of a bill may be effected on partners or ageuts where there s
clear proof of ageucy with refurence to the subject matler of tho suit.

(1st April, 1859.)

Cattanach moved for leave to serve the partner of a firm here,
the other members of which resided in England, on the ground that
he had signed the name of the firm to the deed of assignment in
regard to which the suit was brought ;—also to serve the agent in
Toronto of an English firm, who bad signed the name of the firm
to such deed of assignment.

Tur CuanceLror.—If there is clear proof of agency with
reference to the subject matter of the suit, and the defend-
ant sought to be served is out of the jurisdiction, the partner or
agent may be served. It is not necessary, though some of the
cages incline to this, that the agent should bave ¢pecial authority
with reference to the sunit: it is sufficient if, as in tns case, there
is clear proof of agency with reference to the sudject matter of the

! sait.  But the Court will not infer agency from the mere execution,
1 there must be evidence to show the circumstance of the agency. The
rorder £,r substicational seevice should, however, state that the
suxluposcd agent can, within a limited time, move to discharge the
order.

(MASTER'3 OFFICE)
Rugsent, v. RoperTsoxn.

Practwe—=Varties—Orders of 1853,
A martzages who has been in posseelon and who hag araigaed his futerests to his

COIUTTEALES 18 DUt A NeCesary party in & sult lur foreiosaco.

The Master was directed to take an account of what was due to
plaiotiff on sceurity of the premises in the pleadings mentioned,
and to chargo plaintiff with rents and profits in case he found that
plaintiff bad been in possession.

It appeared that in 1846, defendant Robertson in cffect mort-
gaged the premises to Hector and Colin Russell, and that they
went into possession immediately. In 18532, lector Russell re-
leased all his interest to Colin Russell, and the plaintiff becsme
entitled by divise from Colin Russell, her husband, in 1855,

Davis for defendant Robertson, (the mortgagor) contended that
Hector Russell should be made a party, 2o that Robertson could
have the benefit of his conscience, as H. Russell had been in re-
ceipt of the rents and profits and might havo been paid in full.

Crooks, contra. The Master hns power to add parties in his
office only in those cases in which, according to the gencral orders
of 1833, it is unnecesary to inake them parties by bill. He cited
Gooderham v. DeGrassi, 2 Grant, 135, in which it was held that
although the mortgagee was in the possession, and the mortgagor
swore that he had been paid off by the rents and profits, he (the
mortgagee) was not a necessary party to a bill for foreclosure
filed by the assignee of the mortgagee aguinst the mortgagor.
This was in 1850, beforo the publication of the general orders
of 1853; and if it was unoecessary then to make the mo-tgagee a
party a fortiori it is not so now. IHe also cited Wiard v. Gabel,
Grant’s Rep.; Trulock v. Rolery, 16 Sim. 277,

Upon which it was held that Heetor Russell was not a necessary
party in the Master’s office.

COUNTY COURTS, U.C.

(In the Couaty Court of Lincoln, before His Hunor Jupoz CadxraeLL.)

St. Jouy v. HISERTT ET AL.
Action against maker and endorser of @ Note— Admissibility of maker as a wilness
or indorser.

This was an action brought by the plaintiff as the indorsec of a
prumissory note made by one of the defendants and endursed by
the other defendunt. Tho defendant pleaded that the maker paid
the note before action, on which issue was joined.

The defendants’ counsel called the maker to give evidence on
behalf of the indorsers. The plaintiff’s counsel objected 10 his
evidence being allowed, and founded his objection on the Evidence
Acts of 1849, 1851 and 1862, particularly the proviso in the first
section of the last mentioned Act, which provides that any party
to every swmit individually named ia the record cannot be examined
except at the instance of the opposite party.

The counsel for the defendunts contended that under the Act 5
Wm. IV, cap. 1, sec. 9, the maker was a competent witness for
the endorsers.

The learned judge noted the objection taken by the plaintifi‘e
counsel, but allowed the witness to give evidence, when upon ths
statement of the maker, beiog the only witnegs called, the jury
found a verdict against the endorsers for only £6, and against the
maker for £27 10s. 3d., being the full amount of the plaintiff’s
claim.

The plaintiff °’s counsel then applied for & certificate for County
Court costs, which on consideration the learned judge grauted.

Currie for plaintiff.

Muller and Lawder for defendants.
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Willinms on real property says, that tho mortgageo **is nt
liberty to retain ta himself his principal, interest and costs,
To Tite Eitons or THE Law JULRNAL. and having done this the surplus, if any, must be paid over to

April 11, 1859. | the morgagor,” these are tho words in the mortgage. Could

GexTrEMEN,—Can o Homaeputhic Physician not qualified to B. qui.t claim in favour of C., rescrving his right to prosecuto
practice under our Canadinn atatutes collect his charges tor the heirs or executors of A..for the balance upon the covenant
medicines prescribed by him in the course of his calling? If| to pay, A. l)cmg dead, we will suppose, at ﬂ"{“"‘o _Of ﬂ":’ 5.3\10-
sou consider the question onc of sufficient general interest I As lawyers, like doctors, sometimes differ in their opinion,

shall feel vbliged by an answer through the medium of your, anl ns some in this case 00““’“‘1."“0 way and some another, I
excellent Journal. have made bold enough to submit the matter for your opinion.

Lex.

GENERAL CORRESPONDENCE.

I am, your ohedient Servant,
Ax Exquinen.

[We think on general principles that a mortgageo of real*

11t 35 not Jawful for any person not being a niember of the | estate having n covenant for the payment of the mortgagoe
Medical Board of Upper Canada, or not being licensed by the | moacy and a power of sale, may exercise the power of sale,
Governnr General, or not being actually employed ns a Phy- and if the property sell fur less than the mortgage deb*, may,
sician or Surgeon in the Naval or Military Service, to practise , notwithstanding his conveyance of tho equity of redemption,

Physic, Surgery or Midwifery in Cpper Canada for hire, gain, | still sue the mortgagor for the remainder of the debt. But if

the eale of the equity be only colorable so as te enable the
mortgagee to acquire the ownership of the property, and the
mortgagee to obtain & conveyanco from his vendee, the mort
gagor would still we apprehend have the right to redeem
upun payment of the mortgage debt.—Ens. L. J.]

or hope of reward. (8 Georgo IV, cap. 3, sce. 6.) IHomoe-
pathics are not in general within the provisions of this enact-
ment; and when not so, have no legal right to fees for services '
rendered or performed by them as physicians, and to practice
medicine without being duly authorized so to do, is a mis-'
demeaner punishable assuch. (1. sec. 7.)—Ebs. L. J.| l

To Tne EviTors or THE Law JourNaL.
* 19th April, 1859,
GeNTLEMEN,-—Knowing that you are incessantly annoyed
with numerous letters, upon the contents of which you are re
quested to give your opinion. I assure you it is with much
reluctance that I now submit the following fur your advice
thereupon.

Suppose A. mortgages a farm or town lot to B. for £500,
puayable in one or two years, or as the case may be, and in this

movtgage the furmer for himself, his heirs, exccutors, &e.,
covenants to pay the latter or his heirs, &c., the said sum of
money with interest, without any deduction or abatement on |
the day on which it will accrue due. There is & power of sale |
also contained in the mortgage. A makes defuult in payment
of the amount, and B. causes the lands comprised in the
mortgage to be advertised, having first demanded payment of
the principal money with interest and having waited the time
agreed on in the power of sale. The land is sold to C. whether
as a bona fide purchaser or ou account of B., I cannot say, for
£400, and B. gives him a quit claim of the fee simple which
he beld by virtue of the wmortgage. Has B. by giving this
quit claim forfeited the remaining £100 due upon the mort-
gage even in the event of C. re-conveying to him for the same
consideration at which the mortgage was sold ?

Sume of the gentlemen of “ Coke upon Littleton” in this
town, contend that the heirs or creditors of A. would by filing
a bill in Chancery be entitled to the land on payment of £400,
on the ground that B. having released and relinguished all his
claim, title and interest thereto in consideration of that
amount would not be permitted on again becoming seized to
attach the remaining £100 to it.

MONTHLY REPERTORY.

COMMON LAVW.

EX. Ferper v. Strumey. Jant 1ry 15.

Exccution—Goods pawned— Lien of Paiwcnee.

Tho evidence in an interpleadesr issue was that the goods taken
in execution originally belunged to the execution debtur and had
been pawned, but it did not appesr by whom; that after the
writ of execution was issued the pawnbroker’s tickets were hand-
ed over tu the cluimnat by one L that he might redeem them and
hold the goods as a sccurity for the money paid to redeem them.
The case was tried at the County Court, and the Judge inferred
as matter of fact that L had possession of the tickets, and depo-
sited themn with the claimant as the agent of the execution debtor,
and that the execution debtor had at the time notice of the writ
having issued.

1leld, that the claimant was entitled to succeed on the issue.

At the trial nv evidence was givin as to how L became possessed
of the tickets, and the Judge inferred ss a matter of fact wbat he
was merely the agent of the execution debtor; that the said L
had notice that a writ of execution against the execution debtor
was in the bailifi’s bands. The plaintiff paid money to the bailiff
under the said execution and sought to recover it, in which he
failed. Cause was shown that the plaintiff stood in the same
position a3 the pawnbroker from whom he redeemed the goods,
and that whsatever lien he bad now vested in the plaintiff.

Watsox, B. The learned Judge appears to bave thought that
because possession obtained after the fi fa. was lodged that there-
fore the goods were bound by it. But it is of no consequence that
the transfer of tho tickets and the redeeming of the gouds was
after that event since the pawning wos previous to it.

Judgment reversed.

Q. B. REGINA v. CUMBERLAND. January 15.
11 & 12 Vie. . 49—Conviction for unlawfully opening of house on
Sunduy— Evidence in support of.

Upon an information under 11 & 12 Vic,, c. 49, 5. 1, for unlaw-
fully opening # house for the sale of beer after 12 o'clock on
Saturday night.
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Ileld, that proof of the house being closed at 12 o'clock, and
that at 2 o'cluck & person was seen drinking in the house, who
was afterwards let out, was not ovidence to support the cenviction.

In an appeal from the decision of two Justices, it was argued
that there was no cvideaco that the house was opened for the sale
of beer, and that the person who was seen drinking was not shown
a0t to bo a travetler.  Also, the Act enacts two offences, thoe sale
of beer und the opening the house after 12 o’clock on Saturday
night.

‘I'be Court held the onus probandi that the person was a traveller
lay upon the defendant, since 11 & 12 Vie. c. 43, and that there
was no evidence that the house had been opened atter hours. It
was opened to lct the person out, but that was not the offence
charged.

Q B. Reorxa v. Cubnay. January 15.

Poor—Settlement—9 & 10 Vie. c. 66, s. 1—Irremovability of a
widow after ker husband’s death.

A widow, not having resided five years in a parish at her hus-
band’s deatb, is not irremovable, although her husband had resided
continuously in the parish for more than twenty years previously
aod up to the date of his death.

An appeal was made against the order of justices for the re-
moval of a pauper from one parish to another, and it was con-
tended that as the bhusband was irremovable at the time of his
death and therefore the wife was so too, and as she had done
nothing to loose that status she was not liable to be removed after
his death.

Coxrrox, J., said the provisoin tho section merely cnacts, that
whilst the husband cannot be removed the wife and cbildren shall
be irremovable, in order that families may not be scparated, but
this caunot apply when there is no husband.

CHANCERY.

M.R. MiLLar v. Erwis,

Practice—DPro confesso—Notice.

Under the 79th order of May, 1845, four notices in successive
weeks held suflicient cumplianoo with tho order, though the day
for which notice was given was five weehs after the first inscrtion.

July 1.

B.C. I8 TIIE MATTLR OF -=——, ATTORNEY AND 118 Nov. 25.

ArticLep CLERK.
Attorney—.Articled clerh—Opposition lo swearing in—disclosure of
information obtained as clerk.

Where upon the opposition by the master of an articled clerk
to the clerk being sworn in as an attorney, upon the ground that
he bad disclosed information as clerk, the charge was indistinctly
stated in the affidavit, the clerk was at once allowed to be sworn.

There was notiung distinctly stated against the clesk, but the
court said the attorney might object within a year.

W. R. Corrins v. COLLINS. Dec 11, 13,

Arbitration— Vendor and Purchaser—Common Law Proccdure
Aet 1854, s. 12,

Where vendor and purchascer entered int~ a contract for sale at
a price to he determined by two valuers aamed in the agreement
and as to matters in difference between wne valuers by an umpire
whom the valuers were directed to aj -+ lot before entering upon the
valuation.

IHeld, that this was not an arbitrat » within the 12th section of
the Common Law Procedurc Act 1¥34, and that on failure of the
valuers to appoint an umpire, and on the other steps provided in
the Act having been taken, the Court bad nojurisdiction to appoint
an umpire.

Sembl-, that 1f in course of a treaty for sale disputes and discus-
sions arise between vendor and purchaser as to the prico to bo

'fized and they thercupun agree to 1efer the price to the valuation
of certain persons, this woeald be an acbitration withia the meaning
of the 12th scetion of this said Act.

V. C. K. Lixcory v. Wniaut. Dec 14.
Mortyage by parol—Statute of Frauds—Constructwe trust—Costa.

L makes a parol agreement with W for tho sale of his life inter-
est on certain property on the terms as L alleges of W. repayiog
himself interest and principal out of the reats, L paying the pra-
miums on a policy of insurance on his iife and being allowed to
reside in his house and lands, there being at the same time a simple
conveyance to the defendant of W’s direction. W writes letters
stating that the conditions were mistaken, and leaving out the con-
dition of repayment and dies and his deviseo brings an action of
¢jectment against L. L files 2 bill to restrain the action setting up
the agrecement and asks for a declarativn that the defendant is a
trustee for him and for an account. L and one witness swear to
the agreement and two witnesses of the defendunt swear that W
denied that there was such an agreement.

The defendant objects that the suit 18 informal as a redemption
guit, the representative of W not being a party, and as a suit for
specific performunce uuntenablo under the statute of Frauds.

I1.:d, that the statute of Fraudsdoes oot apply that the evidenco
is in the plaintifi"s favor and a decree for redemption is made on
bringing the represcntative of W before the court.  Nocosts up te
the hearing, and thence redemption costs.

APPOINTMENTS TO OFFICE &cC.

COUNTY CROWN ATTORNEYS.
IRA LEWIS. of Oszoodo Hall, Esquire, Barrister-at-Law, to be County Attorney
in and for the United Counties of Huron and ruce, in the rovw and stead of
Alexander Wood Slmclun,*‘squlm, deceased.—{Gazetted 2nd April, 1859.)

CORONERS.

WILLIAM N. HGTT, Associate Coroner, County of Lincolu.

EMANUEL I SPARHAM, Esquire, M.D., and DANIEL BROWN, Esquire, M.D.,
Assuclate Coroners, United Counties of Leeds and Grenvilla,

WILLIAM FRANCIS LEWIS, Esqcire, Associate Coroner, County of Carloton.—
(Gazetted 9th April, 1859.)

GEURGE HOLMES, Esquire, M.D ., Assceiato Coroner County of Middlesex.

NATUANIEL HILL, Esquire, M.D., Arsociate Coruncr. County of Oxford.

JAMLS POWER, Esquire, 3.D., Associats Coruner, County of Hastings—(Gazet-
ted, 16th Apnil, 1859§ .

RELBEN 1RA HICKEY, Esquire, M.D, a1.d DAVID ALEXANDER BREAKEN-
RIDUE, Esquire, Assoclaty Coroners, in ond for the United Countivs of Stor-
mont, Dundag, ahd Glengarry.

JAMES B. TRONSDALE, tsquire, M.D., Associate Coroner, in and for tho United
Counties of Leeds and Grens flle —(Gazetted, 23rd April, 1559 )

CI}‘\ l:l.::s EBERT, Esquire, Surgeon, Associats Coroner for tho County of

aterloo.

TWILLIAM DEEN, Esquire, Surgeon, Associate Coroner fur the County of Caslo-

ton.—(Gazetted, 30th April, 1559.)

NOTARIES PUBLIC.
Wl‘hLLIdAlI A. JICSBAND, of Prestor, Esquire, to bo a Notarg Public in Upper
nadR.
CUNMRAD NAIIRGANG of Hespeler, Etquire, to bo a Notary Pablicin Upper Ca-
nada —(Gazetted, 2nd Apnl, 1859.)
WILLIAM CULLINS, of the Village of Walkerion, Esquire, to be a8 Notary Pub-

lic in Upper Canada.
ER, of the Town of Lindsay, Fsquire, to be a Notary Publicin

GEORGE DOKM
Upper Canada.

GEORGE JAMES GALF, of the Town of Owen Sound, Esquire, to be a Notary
Fublic in Upper Canada.—{Gazetted, 9th April, 1859.)

HENRY JO3EPHL. of tho City of Toronto. Gentlemar, to bo a Notary Public fn
Upper Canada.—(Gazotted, 16th April, 1859.)

WILLIAM RATHUUY, of Ayr, Eaquire, to bo & Notary Public in Tpper Counda.

WILLIAM FRANCIS LIGHTHALL, of the City of Hamilton, Eequire, to bea
Notary Pullic in Upper Croada.

ISAAC SAMUEL FARRELL, of Simooc, Esquire, to bo a Notary Public in Upper

Canada.
JOHN BREAKENRIDGE READ, of the City of Toronte, Fequire, Barristerat-
Law, to be a Notary Public in Upper Canada.
D%\'ID 'lgsl::l,l-:, of simcoe, Esquire, Barristerat-Law, to bo a Notary Publicin
pper Canada.
JOUN . MURPAY, of the City of lamilton. Esquire, to bo a Notary Public in
Upper Canada.~{(Gazctted, 30th April, 1859.)

TO CORRESPONDENTS.

A. C.—Thanks formatter. Tt doesnot reem advisableto prerent it in connectic
. with tho case refurred 1o, wWhich may have been decided (vrtginally) apart frain t°
I gronnds suzgested.  We purposo keeping it till tho point can bo appropriste
4 Jotreduced unencumbered and on us own meris.




