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DIARY FOR OCTOBER.

u, g S
un.. .. Trwenty-second Sunday after Trinity. Battle of
3, Tues Trafalgar, 180s.
++.. Supreme Court Session begins. Lord Monck,
2, Wey ) Gov.-Gen., 1861.
2, Thu‘ +-+ Sir J. H, Craig, Gov.-Gen., 1807.
2, sun“‘ -+ Battle of Balaclava, 1854.
3o, Tues‘ . Tz.uenty-t};ird Sunday after Trinity.
1. Wed' + « Primary Examination.
+.. All Hallow Eve. Primary Examination.
= TORONTO, OCT. 15, 1883.
S

‘ ogzzlliv§ly cotemporary the.Albany Law
cagie (w1tl'1 whqm itis f:harmmg to ha\fe an
Parge, nal tilt—his wit is keen and his re-
Ve l;l though sharp, good natured) waxes
y o Lol‘e funny than usual over the absurdi-
b ord Coleridge *‘endangering his health
ani’jl)i'a.such hyperborean journeys as the
ey l‘?S would gladly.tempt hl.rn to. ..
retic :lght persuade 'ITIS Lordshxp. into an
tiop, e Xl).lormg expedition.” The intoxica-
lop ali ulting from the presence of a real live
ueh ftO themselves seems to have been too
ey thor 7,our republican friends. “”T'was
thej, d'u-s" hf)wcver. We have no doubt
800 Istinguished guest will have many a
< n:::?r)’ to tell of men and things in that
§ lon, when he returns to his ain fire-
Neg, t/h\q for ourselves we suppose living so
r(’Senc: North P(.)le keeps us cool in the
. t of one with a long handle to his

S0 :v O say nothing of our being necessarily
teljq usat more used to it. The writer also
. enges th?.t the Chief Justice had all his
Sation, 2})‘“(1 by the New York Bar Asso-
2500 be.rom his own door,” until his return,
Jumbo w‘ng appropriated for the purpose.
hﬂv . ould have cost more, but would
gy R a larger though not such a select
L tzalving the question as to the good
€ Lord Chief Justice of England

accepting the invitation on such terms, we
can join with Punch (probably the best ex-
ponent of English sentiment on such a pro-
ceeding) in hoping that the large takings
confidently expected ” by the managers have
been duly realized.

Tue Law Fournal (London) has evident-
ly misconceived the feeling of the Bar here
on the subject of Lord Coleridge not visiting
the Dominion. The feeling was generally
one of regret that the Chief Justice could not
come, to which was added surprise when it
became known that he had, before leaving
England, accepted the invitation of our Bar
to be in T'oronto on a certain day, which fact
was known to and accepted by the New York
Bar Association, as evidenced by the fact
that their secretary wrote to the civic authori-
ties in ‘Toronto warning them of the proposed
visit, “that you might have the opportunity
of extending to Lord Coleridge any civilities
which you may desie.” A few days betore
the day appointed his I.ordship wrote the
secretary of our committee saying he could
not come. There was of course nothing to
do but express regret at the fact, and counter-
mand the almost compéted arrangements.
Some thought an engagement so made should
not be so lightly broken. Others again were
somewhat flabbergasted at the suggestion in
his letter that though he, the invited guest, to
whom, as occupant of so high an office, we
desired to pay our respects, could not eat our
dinner, he would, if we liked, send some one
else for that purpose This seemed a singular
suggestion, but was doubtless made with the
best motives, and was so received. Regrets
were courteously expressed, and there was an
end of the matter. No one was “snubbed”
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that we know of, in fact the occasion for such | enforcement of penal laws enacted by iste 4,
a process did not arise, unless, indeed, it oc-

cured to his Lordship by reason of his sug-
gestion not being accepted, which, under the
circumstances, was impossible.

RECENT ENGLISH DECIS/ONS.

The August numbers of the Law Reports

comprise 8 App. Cas. pp. 337-576, 11 Q. B.

D. pp. 145-313, 8 P. D. pp. 129-150, and 22
Ch. D. 577.

STATUTORY PENALTY—CROWN AND COMMON INFORMER.

In the last article on Recent English Deci-
sions in this journal reference was made to
the case of Clarke v. Newdigate, and now the
first case to be noticed in the above number
of Appeal cases is the case of Bradlaugh v.
Clarke. 1t does not, however, seem neces
sary to dwell here upon the question therein
decided, of the construction of the particular
statute under which the action was brought,
or to do more than allude to the somewhat
different view which lLord Selborne and
Lord Blackburn appear to take as to the
principles on which statutes, which expressly
repeal former statutes iz eadem materia, are to
be interpreted. It may, however, be stated
that the House of Lords affirms what in the
Court of Appeal had been acknowledged as
an incontestable proposition of law, viz., that
“where a penalty is created by statute, and
nothing is said as to who may recover it, and
it is not created for the bencfit of a party
grieved, and the offence is not against an in-
dividual, it belongs to the Crown, and the
Crown alone can maintain a suit for it.” This,
Lord Selbourne says, p. 358, rests on a very
plain and clear principle : “ No man can suc
for that in which he has no interest; and a
common informer can have no interest in a
penalty of this nature unless it is expressly, or
by some sufficient implication, given to himn
by statute. 'The Crown, and the Crown alone,
is charged generally with the exccution and

statutes for the public good, and i inter
jure publico, in all penalties imposed min
statutes ; and therefore may sue for Fhe e
due course of law, where no proviSiOn 15 ol
to the contrary. The onus is upon 2 com on
informer to show that the statute hascove
ferred upon him a right of action tO r?

. ’
the particular penalty which he claims.
TION:

reSt’

TEN
CONSTRUCTION OF S'I‘ATUTES—GENERAL IN

Attention may also be called to an mtec
ing dictum of Lord Blackburn’s as to thee
truction of statutes, at p. 373, t0 t ¢ <ight
that, “in modern times much more w e
has been given to the natural meanmf:-’» N oth;
words than was done in the time of EllZ'fl
and in some cases in which the 0} J}:)n 5
have given effect to the general intent!
overruling the particular words, 2 e
court would have given effect to thfﬁ p2 1y
lar words as showing that the intentloyf1
went further than what was supposed-

(EN’
.Ch

In the case of Cakill v. Cahill, p- 42 thlel,

is the next requiring special notice, Lor® ™
borne delivers a very learned judgme?lities_
the subject of married woman’s dlsab]ibumy
He repudiates, as does also 1.ord Bla¢ a of
p- 438, the notion that the common arried
England, as to the disabilities of ™ »tioP
women was founded on any PreSUlI;' acts
against the spontaneity or freedom © trob
done by the wife when under marital €07

M
. zp WO
HUSBAND AND WIFE—DISABILITIES OF MARRIE

16“‘5‘6

. . 1 W

or that it was subject to exception et 10
. . c

there might be circumstances suffic’s iple

«The prin

repel such a presumption. w6 was

of the disability of coverture,” he $3Y™
that stated by Littleton, (sect. 163) :

and his wife are but one person 10

which is the reason why ‘a man cann® p €
or give his tenements to his wife du.rl? his
coverture ;” and (as lord Coke S?ybéiqabled
comment on the same place), ¢ she 1% ;ent of
to contract with any without th¢ CZZ“? 1"

5
oint

q w7

her husband : omniaguee sunt uxorts 3 0
2iri’”  But Lord Selborne goes OP
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::;:‘at although a married woman could not
xce ‘tCt or convey property (not separate)
W 2 S0 far as by com‘mon or statute la.w she
ing s nabled tf) join with her husband in do-
requio’ Sh.e might always, when her interests
ush red it, sue and pe sued jointly with her
andaEd’ or (in egmty) apart from her hus-
Quen y a next friend ; atm'i that oone conse-
tieg ce of the Jocus standi in curia of a mar-
efer‘;‘g?man for. the purpose of asserting or
er ing her rights of property (whether with
ing t}:lefmd or by a next friend), and. of hav-
Was the rlghts. of othexjs asserte(? against her,
at her interests in the subject matter of

n ¢ litigation to which she was so made a
O:rzy, might be bound by way of transaction
timeomPrOmlse——whlch has been in modgrn
s extended to compromises out ot as

:“ asin court. It was on this foundation,
says, that the forms of judicial assurance,
w’;rve"hi":h freehold estates of married women
bas; alienated at common law, .d.own to"the
ang ';f of thct‘ Act f9r. the Abolition of Fines
Congj ecoveries, erglnally rﬁested. But, he
or Nues, “there is no case In the books, be-
€ the Act for the Abolition of Fines and
:izok\)’crics, in which a .married woman \.Nas
out ﬁound, on t.he footing of contract (with-
ered'ne)’ to alienate her frechold lands or
itaments not settled to her separate use.
Stﬁgtthe means of alicnating such lands, sub-
on ed by those Acts for ﬁfxe, althougb no
af:.r\ founded on the fiction of judicial
ava.ldttlon or compromise, can only be made
Hable by following the procedure which
00:}? Acts ‘prescrihe.” This brings him down
oue crucial question in the case before the
'ewse. There a married woman, \‘vith. a
of COtQ a compromise of a suit for restitution
Njugal rights brought by the husband,
atedSltghned a document by which it was .stipu—
et at she shoulld release part Qf a jointure
antiy, arge to which she‘was entitled by an
on dupf}al settlement. ’.1 he ﬁouse of Lords
hg b&uded that, even 1.f a fnal agrecment
i th:en come to, the wife was not bound by
fe having been no acknowledgment as

required by the Act for the Abolition of Fines
and Recoveries.

Passing over Danford v. McAnulty, p. 456,
which will be found among the Recent Eng-
lish Practice Cases, in our last number,
the case of Maddison v. Alderson, D- 467, is
reached, this being the last stage of this in-
teresting case, which was noticed at length in
this journal, Vol. 18, p. 334, in connection
with the case of Roberts v. Hall, 1 O. R. 388.

PROMISE TO MAKE A WILL —PAROL CONTRACT—PART
PERFORMANCE.

In the judgments of the House of Lords,
which we are now about to notice, ¢ the strict
boundaries of the law on the subject of part
performance exempting a case from the
operation of the statute of frauds are em-
phatically fixed,” to use the words of Mr
Chancellor Boyd, in bis judgment in the
recent case of Campbellv. McKerricher, (Sept.
15, 1883,) noted in our present number.
The facts of the two cases were curiously
similar ; in both there was an alleged service
by the plaintiff, for many years, on the faith
of a promise by the deceased to leave him a
certain property by will, and in both a will
was produced in evidence, or sworn to have
been made, actually leaving the property to
the plaintiff, but inoperative in the one case
from want of proper attestation, and in the
other by reason ot the execution of a subse-
quent will, and, to again revert 1o the words
of the Chancellor, in Campbell v. McKerricher
the Chancery Divisional Court “but adopts
the principles of law laid down” in the case
of Maddison v. Alderson, the effect of which
was, in both cases, tO find the plaintiff not
entitled to recover.  Dealing, then, with the
doctrine of equity as to part performance of
parol contracts, Lord Selborne commences by
saying that he agrees with the observation of
Lord Justice Cotton in Britain v. Rossiter,
L. R. 11 Q. B. D. 130, noted in this journal,
supra p. 268, that it is not an adequate ex-
planation of this doctrine to say summarily
that it rests upon the principle of fraud, tha
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Courts of Equity will not permit the statute
to be made an instrument of fraud. Lord
Blackburn, indeed, says (p. 488) that he had
not been able to discover to his satisfaction
what is the principle which is involved in the
numerous cases in equity on the subject, but
the rest of their Lordships concur in the ex-
position of the law given by the Lord Chan-
cellor, (p. 475), which is as follows ;—“In a
suit founded on part performance of a parol
contracf, concerning land, the defendant is
really charged upon the equities resulting
from the acts done in execution of the con-
tract, and not (within the meaning of the
statute) upon the contract itself.  If such
equities were excluded, injustice of a kind
which the statute cannot be thought to have
had in contemplation would follow. Let the
case be supposed of a parol contract to sell
land, completely performed on both sides, as
to everything except conveyances ; the whole
purchase money paid ; the purchaser put into
possession ; expenditure by him (say in costly
buildings) upon the property ; leases granted
by him to tenants. The contract is not a
nullity ; there is nothing in the statute to estop
any court which may have to exercise juris-
diction in the matter from inquiring into and
taking notice of the facts. All the acts done
must be referred to the actual contract,
which is the measure and test of their legal
and equitable character and consequences.
If, therefore, in such cases, a conveyance were
refused, and an action of ejectment brought
by the vendor, or his heir, against the pur-
chaser, nothing could be done towards ascer-
taining and adjusting the equitable rights and
liabilities of the parties without taking the
contract into account. The matter has ad-
vanced beyond the stage of contract, and the
equities which arise out of the stage which it
has reached cannot be administered unless
the contract is regarded. The choice is be-
tween undoing what has been done (which is
not always possible, or, if possible—just) and
completing what has been left undone. The
line may not always be capable of being so

clearly drawn as in the case which I
supposed ; but it is not arbitrary oF un t
able to hold that when the statuté says pe
no action is to be brought to charge an)il has
son upon a contract concerning lan' ! harged
in view the simple case in which he1s ¢ hich
upon the contract only, and not that 10 cub
there are equities resulting from res gtsldi
sequent to and arising out of the contrac ;.
long as the connection of those 7% gestwmere
the alleged contractdoesnot dependupo® nfer
parol testimony, but is reasonably ¥ be s
red from the res gestw themselves, justice ® o
to require some such limitation of the 3 < an
of the statute, which otherwise interpose” .y
obstacle even to the rectification O
errors, however clearly proved, in :m
conveyance, founded upon an unsign
ment.”

In the light of the above it is easy
stand the remark of Lord O’Hagan,
that an erroneous course had been 2 €
the argument in the case, inas‘muCh. as c
stead of seeking to establish primar'll)’v?u
performance as must necessarily imp:y Jing
existence of the contract, and then Procee r O
to ascertain its terms, it reversed the Ord?d by
the contention,” or, in other words, 5 2! pell

. m
the Chancellor in our recent case of C% pha'
f mars
part

executé
ed agre®

to under'
at p- 48%
n n
“qne

v. MecKerricher, the proper order 0
ling the evidence is first to prove th,een
performance in order to let in parOl evl en-
of the agreement which is sought t©
forced.

PRACTICE—PETITION FOR SPECIAL LEAVE TO APP?A;“ a
Lastly must be no iced the caseé of ¢4
Central R. Co. v. Murray, where leav® the
sought to appeal from the judgment 01833'
Supreme Court of Canada, of May 17>

the

n
and leave to appeal was refused © cases
ground that the questions raised In the fact:

involved no issue except an issu€ O'nt
‘Their Lordships also lay down the rule! the
case that a petition for leave to apped” - ctlys
Privy Council must state fully, but succi?
the grounds upon which it 1s based- I
AHFI
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LAW SOCIETY.

TRINITY TERM—-47 VICT. 1883

ing[_; he following is the resume’ of the proceed-
Dubl'Of the Benchers during Trinity Term,
1shed by authority :—
we?::ng this term the following gentlemen
'Chibaued to the Bar, namely-—-Messrs. Hugh
or alq Mc.[_,ean, William Jno. Martin, Harry
askpe (,a‘nmﬁ’, Henry Carleton Monck, David
endett Tennent, Robert Peel Echlin, Charles
or FerSOl’\, Alexander John Snow, Robert Tay-
tr’attrank Howard King, William Armstrong
anie?n,’Robert Kim‘qss Cowan, Thos. Parker,
T K. Cunninghar, David Mills.
of Fhlf following gentlemen received Certificates
ness, namely— Messrs. H. A. McLean, D.
R }Fll'aser, A, J. Reid, A. 8. Clarke, W. ]. Porte,
Monl; Holmes, . J. Hearn, J. . Fisher, H. C.
add’J' N. Marshall, W. L. Haight, M. Me-
Wen’ T. Parker, R. Patterson, W. J. Martin,
:C - Ross, G. Morchead, W. A. Stratton, H.
anniff, J, A. McCarthy, J. A Mulligan, R.
By .E_Ch“n, P. J. King, T. Chapple, C. W.
lnlps.

e::e .following gentlemen passed the Frst In-
Stey ediate Examination, namely—W. 5. RBrew-
ux;nFHoxmoun's and First Scholarship), P. D.
ship)"}‘zgham, (Honours and Second Scholar-
- T’ : C. Higgins, J. G. Godfrey, T. H. Hill,
o -1 Glass, W. Creelman, H. T. Shibley, W.
Fishi as, J. Campbell, F. R. Latchford, A. A.
Quis , G. F. Bell, J. M. Rogers, A. W. Mar-
eci] D McArthur, A. McMurchy, A. Mec-
W (‘me’ E. F. Gunther, G. H. C. Brooke, F.
L Thomas, A. D. Hardy, R. A. Pringle, J.
"CWhue, W. A. D. Lees, E. M. Yarwood, R.
‘ Fdee, A. W. Chisholm, E. C. Emery, A. W.
C indlay, G. S. Macdonald, O. L. Spencer, A.
" Steele,

;I;};le fo}lowing gentlemen passed the Second
irsg Tsledxale, namely—R. Smith (Honors and
Son cholarship), L. H. Patten, W. H. Mathe-
) aJ.\Macpherson, F. G. Lily, D. Macdonald,
kins. St. John, G. H. Jarvis, J. Tytler, M. Wil-
N Jr, E. Weld, T. Johnson, J. W. Berryman,
ei;:hffwan, j. B. Jackson, H. H. Bolton, J-
Catn l‘)ngton, J. W. Duncan, I. J. Blair, P. S.
Q’BrP ell, E. W. M. Flock, |. A. Forin, S.
len,

The following gentlemen were admitted into
the Society as Students-at-Law, namely :—

GRADUATES—]ohn Murray Clarke, Robert
Urquhart Macpherson, George Somerville Wil-
gress, George Henry Kilmer, Robert Charles
Donald, Arthur Freeman Lobb, John Joseph
Walsh, Francis Edmund O’Flynn, John Hamp-
den Burnham, William Smith Ormiston, Lyman
Lee, John Samuel Campbell, Alfred David
Creasor, Henry Smith Osler, Charles Perley
Smith, Herbert Hartley Dewart, Duncan On-
tario Cameron, Wellington Bartley Willoughby,
Alexander Lillie  Smith, William Chambers,
Edward Cornelius Stanbury Huycke, William
Hope Dean, Allan McNabb Denovan, Alexander
Fraser, William Ernest Thompson, Alfred Buell
Cameron.

MATRICULANTS — Alexander James Boyd,
John William Mealy, Robert Sullivan Moss,
Arnold Morphy, Thomas R. Ferguson, Robert
James McLaughlin, William Henry Campbell,
Malcolm Wright.

JUNIORs---Wentworth Green, Frank Sangster,
Daniel Frederick McMartin, Frank Reid, Jona-
than Porter, William Woodburn Osborne,
George Frederick Bradfield, Charles Downing
Fripp, Robert Franklyn Lyle, William Charles
Fitzgerald, William Edward Fitzgerald, John
Wesly Blair, Alexander Duncan Dickson, Wil-
liam George Munro, Edward Henderson Ridley,
Alexander Purdom, George Chesly Hart, Wil-
liam Henry Lake, Robert Ruddy.

Monday, September 3rd, 1883.

Present—The Treasurer, and Messrs. Crick-
more, Leith, Becher, Moss, Kerr, Maclennan,
Robertson, Cameron, Beaty, Bethune, Reid, J.
F. Smith, Irving.

Mr. Kerr, from the Committee of the Journals
of Convocation, reported that the Committee
had prepared a book containing the rules as di-
rected by the resolution of Convocation, with an

and the book was laid on the table.

Index,
as Chairman of the

Mr. Read reported that,
Finance Committee, he authorised the use of
the Examination Hall by the Congress of Short-
hand Writers, and laid their letter of thanks on

the table.
Tuesday, Sept- 4th, 1883.

Present—The Treasurer, and Messrs. Becher,
Irving, Mackelcan, Bethune, Maclennan, Leith,
Crickmore, Cameron, Bell, Murray, Pardee.Read
Kert, J. F. Smith, and McCarthy.



326

CANADA LAW JOURNAL.

[Oct. 15 1883

Mr. Irving presented the Report of the

Library Committee, as to the Supplementary
Catalogue.

Saturday, Sept. 8th, 1883.
Present—The Treasurer, and Messrs. Crick-
more, Maclennan, Cameron, Read, Irving, Moss,
Hardy, McCarthy, Foy, Kerr, and Bethune.

Mr. Maclennan, from the Committee on Re-
porting, presented their reports as follows :—

REPORT.

To the Benchers of the Law Society of Upper
Canada.

The Committee on Reporting beg leave to
report as follows :—-
All the work of Reporting continues to be in

a satisfactory state but the Chancery Reports
and the Appeal Reports.

The cases decided in the Queen’s Bench and
Common Pleas Divisions are all brought down
to the present time, but the Committee regrets to
find that in the Chancery Division there are
large arrears and that the same is the case with
the Court of Appeal.

There are between thirty and forty old Chan-
cery Cases in Mr. Grant’s hands, which have
been in print for a long time, and which are not
yet issued, and which should complete Volume
29 of Grant’s Reports.

Mr. Lefroy has done an extraordinary amount
of work since his illness, but there are still 88
cases unreported, of which about 6o are in print
and in various stages of progress. It has now
become a question whether one person can do
the reporting for this Division efficiently, and
whether the Reporters of the other Divisions
should not render assistance, or whether there
should not be two Rcporters on the Chancery
Division.

The Appeal Cases unreported number forty,
of which twelve were decided in the beginning
of February, four in the beginning of March, ten
in the end of March, and thirteen in the end of
June, none of these cases have yet been de-
livered to the printer, nor was any note of thir-
teen of them delivered to the LAwW JourNAL.

The Practice Reports appear to be fairly up,
thirty cases have been issued since last Term,
and there are fifty-three cases now in print.

The Triennial Digest is said to be ready for
the press, and is only kept back in order to in-

LAW SOCIETY.

—

clude, if possible, the 29th Voluf‘:u"w
Reports, which is not yet issued.
respectfully submitted.

. LENNAN:
(Signed) James MAC Chairmo

Grant’s
hich 1

Ordered that it be referred back
porting Committee to confer with the 1 st
chief and Mr. Grant as to the backwar¢ o
29 Grant, and of the Appeal Reports, tOntlemen
any explanations or suggestions these geepOrt to
may have to offer, and to consider and 1 P
Convocation what remedy should be aPP of the

Ordered that the further conside"at.lof of the
report be adjourned to the next meeting
Convocation.

Convocation adjourned.

(Signed)

ate @
btam

EpwarD BLAK
1883

Sept. 14th, rick-

Present—The Treasurer, and MeSsrji‘ Mc
more, Becher, Moss, Maclennan, ﬁa‘ Y F
Carthy, Foy, Irving, Murray. Brittoth
Smith, Mackelcan, Read.

Mr. Maclennan from the Committ€
porting, reports as follows :— on and

1. They have conferred with Mr. Ro.bmsm Jete
Mr. Grant, with reference to the inco Jwa
volume of Grant’s Reports, and the bac;com,
state of the Appeal Reports. and they :e are
mend that Mr. Grant be required t0 .P be
notes of the unreported Chancery Case

e on R

0 v
t
inserted in the Digest, without waiting Ore all
publication of the volume, that such note?
prepared and delivered to the Editor, an
LAW JOURNAL, on or before the 1st day ¢ ithin
ber, and that volume 29 be complete

two months from this date.

. ory
sfact
2. The Committee report that no satl f

. sta
| rcason has been given for the backwafd‘ he

S inks
the Appeal Reports, and Mr. Grant t}‘ e
forty cases now unreported cannot be 18
fore January next.

The Committec propose to meet at an cect
date to resume the consideration of th? i of th°
and to report fully at the next mee“nbr b
Convocation. All which is reSPectfun)
mitted.

. NNAN
(Signed) JAMES MACL”‘ICI;W;”W"
o
ttee, P
The Report of the Reporting COmm‘:;e t,o be
sented on Saturday last, and order®
further considered, was taken up.
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c;:i‘:ﬁ that the paragraph respecting the

p°rting )é Repf)rts be 'refe.rred ba.ck to the Re-

Sider . (.)mmlttee, with instructions to con-

% me report what remedy should be applied
et the difficulty stated.

C .
Ovocation adjourned.

WHAY DEBTS CAN BE ATTACHED?
thel *(‘:E case of IWebb v. Stenton, decided by
Septe ourt of Appeal, and reported in the
REpontl,)er number of the IL.Aw JOURNAL
oubtRIS" sets at rest one of those numerous
Was raised by the fusion of law and equity.
gafnissha special case sta@ed in reference to a
Came iee order. ‘The judgment debtor be-
t g, 10 August, 1882, entitled under a will
in Fselb a year for his life, payable by trustees
Aty ruary and August out of the income of
rnis}: fund. On November 11, 1882, 2
as ts ee order nisi was made ; but an issue
ate t:llqken on the question whether at that
from thﬁ‘re was “a debt owing or accruing”
the e trustees to the judgment debtor, and
thi Pecial case was stated 1n 01 der to decide
thag Question. On the one hand, it was clear
tug on November 11 there was no sum ac-
trustz due to the judgment debtor from the
ear es; and, on the other, 1t was equally
2 that, in the February following, some
the los. would be due from the trustees to
S dJudgment debtor. Cquld this sum be
hiry ?tor be a *debt accruing ” from them to
Mr Ihe Divisional Court, composed of
cid;adJUStlce~ Cave and Mr. Justice Day, de-
that. it could not; and the Court of
Pbeal has now affirmed that decision.

the ihe prqcess.of attachment of debts was
ot nvention of the Common Law Procedure
ablg 1864, and in regard to the debts attach-
tion éhe words used are the same now.  Sec-
18 of the Common Law Procedure Act,
an0® applied the process to “debts owing
jug accruing ” from the garn}shee to the
I8Vment debtor. The moribund Order
in ‘0~ used the same words, which re-appear
1 rder XI.V. as it is to be 1n October 24.
themay be as well to rqmark in passing that
Qharnew order, althougk} it does not affect the
akaCter of debts which may be attached,
€s an important extension of the process
-ydallowing it to be employed, not only by 2
gment creditor, but by a person who has

payment of money.
probably to be
which not un-

obtained an order for the
The reason for the addition is
found in the rules themselves,
frequently allow orders to be substituted for
the more formal process of judgments.  The
addition may be justified without much diffi-
culty. No doubta judgment has a delibera-

tion about it not possessed by an order, but
it is not to be assumed that an order is likely
to be less just, especially when appeals are
so freely given ; and if a person is adjudged
entitled to have money from another, he
ought to be allowed to call on the debtors of
that other to hand over their debts to him,
whether his title depends on an order no less
than when it depends on a judgment. With
regard to the words debts owing or accru-
ing,” which have been used from the begin-
ning, their meaning is at first sight doubtful,
and it may be supposed that an “accruing
debt ” means something which will, in pro-
gress of time, ripen into a debt. The words
had, however, clearly been interpreted under
the Common Law Procedure Act to mean
present debts payable immediately or in the
future asin the cases of Jones v. Thompson, 27
Law }. Rep. Q.B. 234, and Tapp v. Jones,
44 Law J. Rep. Q.B. 127. With one ex-
ception, no doubt seems to have been thrown
upon these cases, +he first of which was de-
cided in 1858. The Court of Appeal was
not likely to disturb so uniform an interpre-
tation of an ambiguous phrase except for
very clear reasons, and the exception referred
to was of considerable weight. In the case
of Re Cowans, 49 law J. Rep. Chanc. 402,
Vice-Chancetlor Hall, in considering the
question whether a garnishee order could be
made on a receiver appointed 1n the Chancery
Division, and deciding the question in the
affirmative, said: ¢ There arc authorities
which countenance the notion that the attach-
ment must be confined to anything due when
the order is made; but I think that good
sense goes along with the decision in Zapp v.
Jones which cannot be taken as having de-
pended on the circumstance that the money
in the particular instance was OWing at the
time.” This expression of opmnion was not
2 mere obiter dictum, because the Vice- Chan-
cellor made an order extended to moneys
coming into the hands of the receiver in the
future ; but it must now pe considered as

h It may be asked why

oversuled, being given on a misapprehension

of Tapp v. Jones.
’ this szatus should be

given to present debfs payable in the future,
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‘but denied to such thing as annuities payable
in the future. The latter are of as substantial
acharacter as the former, or rather more sub-
stantial, especially if secured by a trust fund.

The answer is that an annuity is a piece of |

property, and not a debt. A debt only arises
out of it when the person who has to pay it
might be sued for an instalment. In the
case of a trustee this only happens wlen he
has the money in his hands. It may be that
the process of attachment ought to be ap-
plicable to p-operty of this character, but as
yet the legislature has not so applied it. It
would be easy to create a sort of compulsory
charge on annuities, and money paid periodi-
cally.  Whether it would be expedient is
another question. At present the right to
attach is simply and clearly confined to debts,
and although the phrase “accruing debts”
is capable of meaning an embryo debt, yet
such an interpretation would lead to great
uncertainty. There would be difficulty in
drawing the line reasonably, and a very dis-
tant approach to a debt such as the negotia-
tion for a contract might be considered as
within the phrase. So far as the attachment
of debts is concerned, proper effect has, we
think, been given to the law by the decision
in question.  If property not of the tangible
kind which can be reached by a f. fa. is to
be dealt with by any similar proceeding,
another and separate definition of the thing
to be attached is necessary.— Lazw Journal.

THE vexed question for a provision for
attorney’s fees in a note was decided in favor
of the negotiability of such a note, in Adams
v. Addington, United States Circuit, Northern
District of Texas, January, 1883, 16 Feb.
Rep 89, Pardee, J.  As shown by the note
of Mr. Adelbert Hamilton to the case of
Merchants Nat. Bank v. Sevier, 14 Feb.
Rep. 662, the weight of authority is in favor
of the negotiability of instruments containing
stipulations similar to those contained in the
one sued on. And, on principle, why should
such instruments not be negotiable? The
amount to be paid at maturity is fixed and
certain.  As to what amount 1s to be paid in
case of dishonor, and after maturity, there
may be uncertainity, depending upon con-
tingencies, Is not the same true of every
promissory note negotiable by the law mer-
chant?  The simplest one in form will carry
with it an obligation to pay protest fees and
Interest in case of dishonor. The protest

L m‘ade"
fees are contingent upon ])rf)teﬂb?;goﬁ,ﬁed;
and upon the number of l'ndorSf?& on ti
The interest payable is contl'ngem‘ P atter Of
Bills of exchange, which, 1n the he P
certainty of amount, stand upon twit
footing of promissory notes, mny{'shol’lor t
an implied contract in case, of (»l't and iP
pay notarial expenses and mt»erebﬁm | Tc
case of foreign bills payable al:"l; makers
exchange and expenses besides. l-t; ,ulation?
of promissory notes may make 5dlicSt be
affecting their liability and the rcf}lfle o,
taken against them in case of dis ;10 negotiy’
after maturity, without destroying the e well
ble character of the notes, secms t0 whic
settled. A note in the usual form € of all
is added, ¢ Waiving right of appeal a7€ Zrie
valuation and exemption law,” 15 neg
Zimmerman ~. Anderson, 57 Yenn:
Wollen v. Ulrich, 64 Ind. 120 godglnent
with a power of attorney to confess JU ;
attached.  Osborn v. Hawley, 19 Oh ’
Cushman v. Welsh, 19 Ohio St 5‘; )
v. Ins. Co., 39 Wis. 138 ; S. C. 20 0
39. So is one directing the appropré )
the proceeds of the note. 7real V- may
22 Me. 203 lLikewise a stipulation, ;
made that no interest shall accrue prio
certain date.  Helmer v. Krolick, 3 .
371 Or, if not paid at maturity, t r
shall bear interest at an increase one ¥
Houghton v. Francis, 29 Tll. 244 [’”” 23
Rice, 122 Mass. 67; Parker v. b Ly oing
Kans. 402. % #* * [In all the foref the
instances of notes and bills of eXChangrt’ain;
amount to be paid at maturity was Cén .
the collateral or additional contract, ele 1a%
ied in the instrument or supplied by ¢ d to be
relating solely to the amount promise nd €5
paid in the contingency of dishonor, 2% yje
penses thereby incurred. Now if nego r a8
instruments may carry with them, eit act 1
‘ballast’ or ‘baggage,’ a collateral CQY‘“; ase0
case of dishonour to pay reduced or N7 .
interest, to waive delays and homeste2" . ;o
emptions, to confess judgment,to aPPrc.’tp
the proceeds, to sell collateral securit): ex-
pay (in cases of bills) re-exchange an tiable
penses, all without losing their n€&2; in
character, there is no principle fount~ .
reason which shall declare a promissory ins 2
to be not negotiable because 1t Con.wi)onor
collateral contract that in case of lstly re-
the maker shall pay the expenses dir€ fault
sulting from his own miscarriage Of " jor-
It seems to me, both on principle an a‘s cast:
ity, we properly ruled on the trial of th1®
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SELECTIONS.—DARLING V. DARLING.

[Master’s Office.

th
n az the note sued on was negotiable. If the
innOCwas negotiable, the plaintiffs, who are
fo atfnt holders, may enforce the stipulation
5127-,1 Orney’s 'fees against the maker. Hub-
v, EZ}’; Harrison, 38 Ind. 323 ; Britis: Bank
anq S“, 6 Sawy. 97 ; Dan. Neg. Inst, §62;
ang, Ce Miner v. Bank, 53 Tex. 559.” See
227’_ 447 ; Johnston v. Speer, 92 Penn. St.
3 8. C. 38 Am. Rep. 675, and note 677.
—Albany L. /.
ofA“ SIRIKING exemplification of the danger
yin elping one’s self” in a shop, and of
is s}%' to get more than one’s money worth,
COUrtown in Grynn v. Duffield, Supreme
This of lowa, April, 1883, 15 Rep. 786.
ap()thwas an action of.ne.gligence against an
ey CATy.  The plaintiff ordered some ex-
of dandelion, and the apothecary by
ke served him out of the belladonna
’ﬂ?nd was doing the package up. 'Then,
€ court state, “ the plaintiff went to the
the SOntaining belladona and took out, on
a dOPOmt of his knife, what he thought was
i 05€ of the extract of dandelion, and called
attention of one of the defendants to it,
e easked if that was a proper dose ; and the
of “DMdant, supposing that it was the extract
g, lilndelion,. told the plaintiff that the
t Erefnt on his knife was a proper dose, and
Bears ore the plaintiff took it. The jar, it ap-
tifpg was properly labelled, and the plain-
ve Negligence, if any, consisted in not dis-
T e”“_g that the jar contained belladonna.
Tho'® I8 no pretence that he could not read.
o Only excuse for him was, SO far as we
QOnsdISCOV.er, that the defendant, whom he
Ulted in regard to the size of the dose,
Just J;JSt made the same wistake. He had
Seen aken from that jat, as the plaintiff had
for 2,2 bortion of its contents to fill an order
maint'e extract of dandelion, given by the
the. llf_f’ and was doing up the package when
‘d%epfamtlf’f proceeded to help himself to a
L rom the jar as above set forth. ‘There
Ot the slightest evidence that the defen-
iscovered the plaintiff’s danger.” The
charged the ordinary doctrine of con-
thyy 1Y Degligence, but added the exception
hig Othe plaintiff might recover, in spite of
Qany Wn contributory negligence, if the defen-
“Otl’] after_seeing the danger of injury, did
wjq . °¢ Ordinary care to avert it. The court
* “The jury then should have been in-
without qualification that if the
If was guilty of negligence contributing
Injury he cannot recover. "—Albany L.].
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(Reported for the Law JOURKAL.)

MASTER’S OFFICE.

DARLING V. DARLING.

Production of documents—Delivery out after

inspection.
The object of the production of documents
in actions, is to enable either party to discover

the existence and acquire a knowledge of the
contents of the deeds and writings relevant to the
case, which are in the possession or control of the
opposite party ; and when that object is accomplished
the documents will go back to the custody of the
party producing them.

The Court will not impound documents which ap-
pear to have been tampered with, but will retain them
for a reasonable time for inspection, or to allow
criminal proceedings to be taken in respect of them.

The Master has a discretion to direct parties to
leave documents in his office so long as any useful
purpose may be answered by their remaining there,
;md‘ then to allow the party producing to take them
acl,

' [Toronto---Mr. Honains, Q.C

This was an application by the defendant for
the delivery out to him of certain account books
prought into the Master’s office in March, 1882,
pursuant to an order for production.

Bain, for the defendant, filed an affidavit
showing that the books were material to the
defendant’s business in Montreal.

W. Barwick, contra, objected on the grounds
that the defendant intended to remove the bot_)ks
to Montreal, out of the jurisdiction of the Court,
and that the books showed that they had been
tampered with—leaves having been torn out
and balances altered.

THE MASTER IN OrDINARY—The jurisdiction
of the Court in ordering the production of docu-
ments evidently comes from the actiones ad ex-
hibendum of the Roman Law, which enabled the
owner of a thing in the possession of another to
compel its production or exhibition so as to en-
able the owner to establish his claim to it:
Sanders’ Justinian, I9I. This Court by its
order enables either party to an action to dis-
cover the existence and acquire a knowledge of
the contents of the deeds and writings releva
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to the case, which are in the possession or
power of the opposite party ; that is a discovery
in aid or for the purposes of proof, so far as re-
relates to the party’s case.

When the object of the production is accom-
plished it may be reasonably inferred that the
Court will not constitute itself the custodian of
such documents, or impound them in the in-
terest of either party; and the cases bear out
this view.

In Small v. Atiwood, 1 Y. & C. Ex. 37, ti.e
Court held that when books, etc., were brought
into Court for the inspection and examination
of the plaintiff, that object having been answer-
ed the books should go back to the custody of
the party producing them ; and that if subse-
quently required for the purposes of any in-
quiries directed by the decree, the Master would

use his discretion in requiring them to be pro-
duced in his office.

. . A . ail
is terminated. Beckford v. Wildman, 16 Ves. g, purpose might be answered by their reme

483, is against this proposition In that case a
bill was filed to set aside two conveyances of

tion was made that these instruments should be

deposited with the Master for saije cusm.dy., o1 | produced in the Master’s office were

the ground that there were material variations | he retained until a proper inspection ©
between them. Lord Eldon refused the motion, | was obtained, and six weeks was 2
stating that where the object of the suit was to |y

destroy the deed, the plaintiff had aright to have | fice for about a year ;but in ¢

it produced, and left in the hands of the Clerk

-oduction
o I that under the usual order for the plOdUCVla,
But the plaintiffs ask that, in consequence of | 3ocuments in the Master’s office, the !

th.e way in which the‘books have be‘en tal}1per.cd {was at liberty to direct either part ny USE"
with, they should be impounded until the inquiry | them in his office so long as he thought 2

. - ) | to take them back. See, also, Hanna V-
the Quebec Plantations, in Jamaica, and a mo- 6 Madd. 340 and’ Cons. Ch. Orders 222-

L intiff
able time in Court, to see whether the p]a:il?ngs
would take the intended criminal proce®
against the defendant. e

gAs to the books being taken out of thg Jl::;ay
diction, Gabbett v. Cavendish, 3 Swans 2 7’0
be referred to, where, on proof that certaln es
in Dublin “ were of consequence to the bus heir
carried on there,” Eyre, C. B,
non-production in London, and made he
that the defendant should deliver a SC
upon oath of the papers in Dublin, 3nh a5
the plaintiff should have copies of all Sucks 10
pleased. It is proved here that the hoo hess
asked for are material to the defendant’s DU

in Montreal.

The case of Sidden v. Siddiard,
decides what is the jurisdiction of the nony
in similar cases. In that case Sir Anlt,ynd.
Hart, V.C., after consultation with Lord helds
hurst, L.C., and Sir John Leach, M.R,

€

ster

y to leav®

duclng
ing there, and then to allow the party PX¢ Dunth

s
the docum®”

directe

In FEx parte Clarke, Jac. 389,
the™
1loweCl fo;

nt
Here the books have beel l'l:ﬁi
ase the plal e

. ta

desire a further inspection they may be de t

at purpose.

. . . ou
of the Court, for the usual purposes of inspection, | in the office for a week and then dehvet’ed
&c. ; that, although the variations complained of | {4 the defendant.

did exist, he would not order the deeds to bel
deposited or impounded for safe keeping, no|

oF
case of danger that they would not be produced | ASSESSMENT APPEALS, COU NTY

at the hearing, having been established.
In Walker v. Cooke, 3 Y. & C. Ex. 277, a

ONTARIO.

oF
. . pS
motion was made to re-deliver to the defendant | Rk MIDLAND RAILWAY AND TowNsHI

certain bills of exchange and promissory notes
which had been deposited by him in Court under
the usual order. The motion was opposed on
the ground that the plaintiff was advised to take
criminal proceedings against the defendant, in

respect of such bhills and notes—the plaintiff|company.

denying the genuineness of his apparent en-
dorsement to one of the notes. Alderson, B,
said he would make no order then, but directed
that the bills and notes should remain a reason-

UXBRIDGE AND THORAH.
Assessment of railways—Average valut
in locality—Fences.
ZHeld, that the average value per acre of thci)e
farms through which the railway passes l‘l‘usﬁe ab the
as the value per acre of the roadway occupt

5
. e faf‘“
Also, that the value of the buildings onaﬂ:&
should not be excluded from such average Vi he s¥ 1
Also, that the railway fences are part ‘ffr;en .
structure, and, as such, exempt from assesS b,
[Whitby, July a4

of 1o a

883
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Va'l_I;](;‘e Midland Railway Company appealed on
thei, us grounds against their assessment. In all
. baF.)Pt?als they contended (1) tbat the value of
sh()lllctluldmgs upon the lands in the locality
ascert _bf& deducted from the total value before
ocal aining the average value of thelandsin the
mea‘ty ; (2) that the “lands in the locality ”
actuns the lands through which the railway
of tha“y passes ; and (3) that the fences are part

e superstructure, and, as such, exempt.

Biggar, tor the company.
J E, Farewell, for the township of Thorah.
Ec Campbell, for the township of Uxbridge.

in DART-NELL, J.J.—Many such appeals as these
Question must have come before the County
:‘(jges, but, as far as [ am aware, there are but
jud reported cases, and these are all noted in a
gment of His Honor Judge Daniel in Ae
he Canadian Pactfic Ry, 18 C. L. J. 285.

Wolrdam asked to interpret the meaning of the
ds, “average value of land 7 the locality.”
ag‘:lk the safest and best course, as well as t}}e
st for both Municipality and Company, will
“:litt:(})l hold th.at these lands are those through
take the Railway actually passes, and I will
on ththe average value of these lan.ds, “as rated
Orm'e assessm'ent roll of the previous year,” as
rOadmg a basis upon \\ithh the value of the
o ‘hWay shall.he determined. 1 cannot accede
of the contention of the Company thzft the value
N e buildings upon these lands is to be de-
cted from the assessed value as appears upon
“peo roll. The words of the Act are, “as rated
n the Assessment Roll of the previous year.”
&r?zlv’ there is no sepa%'at.e assessment of the
Sesg s, apart from the buildings, but b‘oth are as-
Tllatec} together as lands.”  Without the
erial at hand upon the face of the Assessment
r::::\ to detgrlpine the value of the land apart
on the buildings erected thereon, an enquiry
this head in respect of every lot of land
ne?“gh which.the Railway passes would be
as lzssary. T}}]S would be, if 1'101 impracticable,
Sose ast interminable. I Fake it, under the As-
erecftnem Act, “land” includes all buildings
ed thereon.

Coll-g- the township of Uxbridge, the roadway, ac-
the éng to my view, is properly assessed, but
ourt of Revision have separately assessed

® Railway fences at the sum of $2,884.

MCCREA V. EASTON.

-

[Div. Ct.

The Road-bed of the Railway occupies about
8o acres of land in the township. The Court
of Revision assumes that a Jfarm of this size would
have on the average about 8oo or goo rods of
whereas the Company have erected
assessed for the

fencing,
about 5,000 rods, and they are
excess.

I think they are improperly assessed, and that
the fences are as much part of the superstructure
as is the iron, ties, ballast, &c., which have been
held to be exempt. The Company is bound to
maintain these fences for all time to come.
Unlike other adjoining owners, the Company is
solely bound to erect and maintain their fences,
and the owners of the adjacent lands have no
interest therein, or any obligations in respect of
their maintenance and repair. Being of opinion
that the Railway is not assessable in respect of
their fences. [ allow the appeal in respect of
the sum they have been assessed therefor.

FIFTH DIVISION COURT, LEEDS AND
GRENVILLE.

MCCREA V. EASTON.
Line Fences Act.

In an appeal from the award of fence viewers to the
County Judge in a casc in which part of the land in
one county, and the remaining part in another,

Jcld, a casc not provided for and no jurisdiction.

The facts were as follows :—The land of the
appellant, McCrea, was lot 7 In Concession A, of
the Township of Montaguc, in the County of
Lanark ; and that of the respondent, Easton,was
the south-east quarter of lot 8 in the same con-
cession, but was withinthe limits of the incorpora-
ted village of Merrickville, in the County of
Grenville, one of the United Counties of Leeds
and Grenville. The parties not being agreed as
to a fence or fences, the respondent notified ap-
pellant that three fence viewers of Merrickville
would arbitrate 1 the premises, and also noti-
fied the fence viewers. All parties attended, and
an award was made. From such award the ap-
pellant appealed to the Judge of the County
Court of said United Counties, who appointed
the 28th of September, at Merrickville, for the
hearing of the appeal ; on which day, (day of
sitting of Division Court),
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Foseph Deacon, ot Brockville, appeared for |and do not lie wholly in one Division, &

the appellant.
person.

The respondent appeared in

The appellant put in a copy of the award of
the fence viewets, certified by the clerk of the
village of Merrickville. Upon looking at it
and at the Act, the judge entertained grave
doubts as to his jurisdiction, and reserved judg-
ment, to be given at the office of the clerk of
the Division Court.

McDoNALD, Co. J.—This is an appeal to me,
as Judge of the County Court of the United
Counties of Leeds and Grenville, from an award
of three fence-viewers of the village of Merrick-
ville, in said United Counties. The 3rd section
of the Line Fences Act provides, in case of dis-
pute, that there shall be arbitration by “three
fence-viewers of the locality,” The 7th section
provides that “the award shall be deposited in
the office of the Clerk of the Council of the
Municipality in which the lands are situate.”
The 11th section provides for appeal to “the
Judge of the County Court of the County in
which the lands are situate,” and for the delivery
of a copy of the notice of intention to appeal “to
the Clerk of the Division Court of the division
in which the land lies” Now in the case in
question it is impossible that all these provisions
can be complied with. For although it should
be urged that the word locality” in section 3
is wide enough to cover the surrounding country,
without regard to municipal divisions, and that
the provisions of the 7th section would be com-
plied with by having the award executed in
duplicate, and by depositing one of such dupli-
cates in the office of the Clerk of eacs Munici-
pality in which a portion of the lands is situate,
I think that such a construction would, as to
both the 3rd and 7th sections, be a very strained
one, and quite at variance with the reading of
the Act as a whole, And, at any rate, there is
not any mode that I can perceive of getting
around or surmounting the difficulties presented
by the provisions of the 11th section, as to the
Judge to whom the appeal shall be made, and
the Division Court Clerk to whom a copy of the
notice is to be delivered. The words are “the
Judge of the County Court of the County in
which the lands are situate,” and “the Clerk of
the Division Court of the Division in which the
land lies.” In the case now under consideration
the lands are not situate wholly in one County,

must therefore decide, and do decide, th:’l'; ;‘»:
provisions of the statute as to appeal do no 20
tend to or cover such case, and that I have eal.
jurisdiction to hear and determine the aPpAct
[ presume that the person who drafted thff ity
had not in his mind a thought of the POSSlb'en,
of such a contingency occurring, and may m .
tion, in this connection, that Mr. Edml.lnd };2;1
nolds (who has appeared under instructions rﬁc
Respondent) has drawn my attention to the “12
that, by the legislation contained in chapte’ en
of the statutes of 1878 (0), provision has behe
made to meet such a case as this, wh.Cnl :ng
question arises under the Act as to dncflt e
water-courses, I presume if the attention 0 ro-
Legi lature is called to the matter similar P1er
vision will be made for a like state of facts U
the Lines Fences Act.

Whether

It is, in my opinion, a debatable point, Sible

[ have jurisdiction over costs. It is poS
that marginal rule 489 of the Judicaturé ‘s
confers such jurisdiction, but even if it does
do not think this a case in which costs sho"
be allowed, and 1 make no order in referenc€
them.

NOTES OF CANADIAN CASES.

PUBLISHED IN ADVANCE BY ORDER OF T
SOCIETY.

QUEEN’S BENCH DIVISION.’
[Sept- 1%
ND
WOLVERTON v, TOWNSHIPS oF NORTH #
SouTH GRIMSBY.

. ris
High School District—By-Laws annexing P
of two Municipalities— Repeal.

In 1879, the Township of Grimsby passeij;
by-law attaching a certain portion of the t© 00
ship to the village of Grimsby for High S‘,:h fly
purposes. In 1881, the same county S‘imlla .
annexed another portion. Corresponding by-
laws were passed by the village of G“mdsivi.
By 45 Vict., cap. 33, O., the township was ath
ded into two townships of North and 5o Wi
Grimsby. In 1882, the the council of the tohzm
ship passed a by-law on the petition of 1€sS tt w
two-thirds of the ratepayers repealing th¢
former by-laws.
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Chan, pjy,;
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[Chan. Div.

corfrleld, that the two township by-laws, with the
esponding village by-laws, formed an agree-
ﬂl’;:t, pursuant to R.S.O., cap. 205, sec. 3o, as
foukrjlded by 42.Vict., cap. 34, sec. 32, which
ies not be rescinded by one of the municpali-
without the concurrence of the other ; and
:refore, that the repealing by-laws should
o tlElélssed only upon the petition of two-thirds
€ ratepayers.
Aylesworth, for applicant.
ui¥, contra.

[Sept. 28.
s IN RE CAMERON; (a Solicitor.)
0licitoys undertaking to produce client—Fail-
ure lo produce—Liability of solicitors.
It was alleged that a solicitor, whose client
d been summoned to be examined as a judg-
Veirtl,t debtor, in a Division Court action, gave a
en] al undertaking that if the summons was
arged the judgment: debtor would appear to
:rexarnined at the next court. During the en-
I_Ogement the judgment debtor disposed of his
Perty and left this country, and a motion
3 made to compel the solicitor to pay the
&bt anq costs.
' the ela'z that the undertaking did not impose on
o solicitor any liability other than the duty
.~ Produce his client at the Court on the day of
S Sittings.
nSef"ble. that the solicitor’s pecuniary liability
. his undertaking would amount only to the
attpenS.e which the creditor might be put to of
¢nding at the time and place of the adjourn-
®Nt, if the debtor failed to appear, though
er damage might possibly be proved. The
or ferlaking having been denied by the solici-
Or the debtor, the notice was dismissed.
“fylesworllz, for applicant.
('alf(mac}z, contra.

CHANCERY DIVISION,

R

d, C,] [Sept. 29.

45 MUNDELL V. TINKISS.
Solute deed— Parol evidence— Rectification—
Fraudutent purpose—Morigage or no mort-
&age,

dezvhere the plaintiff brought an action to re-
™M a certain property conveyed by him by

a deed absolute in form ; and it appeared that
the deed in question, which he now sought to
cut down to a mortgage, had indeed been exe-
cuted by him for the purpose of securing a
debt due to the grantee, but that the main ob-
ject of the transaction was to protect the proper-
ty from the claims of an apprehended creditor :

Held, under these circumstances evidence was
not admissible to rectify the form of the instru-
ment, for, as said by Esten, V.C., in Phelan v.
Fraser, 6 Gr. 337, this Court never assists a
person who has placed his property in the name
of another in order to defraud his creditor ; nor
did it signify whether any creditor had been ac-
tually defeated or delayed, for the language of
the M. R. in Symes v. Hughes, L. R. 9 Eq. 479,
is too broad when he says, “if the purpose for
which the assignment was given is not carried
into execution, and nothing is done under it, the
mere intention to effect an illegal object when
the assignment was executed does not deprive
the assignor of his right to recover the property
from the assignce who has given no considera-
tion for it.” The decided weight of authority,
and authorites in our own courts, 1s that after
the property passes, whether by the execution
of a written instrument or by other means suffi-
cient in law, it is not open for the fraudulent
grantor to undo the matter either out of court
or by the aid of the court.

Where one has executed an absolute deed, as,
in reality, security for payment of a debt only,
and has, after the execution thereof, continued
in possession of the land conveyed through ten-
ants, that fact would be enough in ordinary cir-
cumstances to justify the reception of evidence
for the purpose of rectifying the form of the

instrument.

Boyd, C.] [Sept. 29.

ONTARIO BANK v. LAMONT.

Assignment in trust for creditors—Impeaching
such assignment — Fraudulent preference —
Discretion of assignee in lrust.

Where it was sought to set aside a certain
assignment of real and personal property made
by a debtor to a trustee for creditors, and it ap-
peared that the assignor had, before the execu-
tion of it, satisfied some of his creditors in full
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by transferring his goods to them in a manner
alleged to be preferential, but the instrument
impeached did not require the creditors to sub-
mit to any conditions, and did not provide for a
release of the debtor in any manner :

Held, the instrument could not be set aside,
and the action must be dismissed with costs.

A distinction drawn between such a case as
this and the American cases which embody the
principle that a debtor shall not be allowed to
dispose preferentially of part of his estate, and
as part of the same scheme to turn over the re-
mainder of it to trustees for creditors, by an
instrument which provides for his discharge ;
that, in fact, he cannot be allowed to coerce his
creditors into an acceptance of the fragments
of his estate as a satisfaction in full ot their
claims while he has disposed of other parts of
his property to pay preferred creditors in full.
Here the only effect of the deed was to vest the
estate in the hands of a trustee for equal distri-
bution, so that the whole might not be swept off
upon a forced sale at the instance of an execu-
tion creditor.

The duties of assignees under such instru-
ments as the one in question here are analogous
to those of executors and trustees administering
estates, and the Court will consider that a year
is a proper time within which the sale of the
property assigned, (when such sale is left by the
instrument in the discretion of the assignee), is
to be made. If not made within that time the
onus will be cast on the assignee of satisfying
the court of his éona fides in secking further de-
lay. Execution creditors cannot sell the land
for a year, and a delay of that time cannot be
said to prejudice them, and render such an as-
signment on that ground impeachable under
the statutes of Elizabeth.

F. Bethune, Q).C., for the plaintiff.

Boyd, C.] [Oct. 10.
MERCHANTS BANK OF CANADA v. HANCOCK
ET AL.

Company—Raising Money on Warchouse Re-
ceipts—Ultra Vires —Locus standi of execu-
lion creditors—irectors.

Interpleader issue between the Merchants’

Bank of Canada and certain execution creditors.

The former claimed that they were cntitled to

the property in question, which had' beenv
in execution, as security for certain 2 -
made by them to the Hamilton Knitting e
pany, by virtue of certain warelnfﬂlSe rew an
covering the said property, and delwe{'ed Knit-
deposited with them by the said Hamllton(35 i
ting Company, as security for such advan¢ ol

Held, the Hamilton Knitting Company (;rith'
not have resumed possession of the gOOdSCutioﬂ
out satisfying the bank’s lien, and ex¢ oty
creditors had no higher rights as t0 profwr.
seized in execution than the original 4° the
For, under the general act applicable t% 10
Company, R.S.0. c. 150. (see secs I ? ;,ass
subs. 2,) the Company was enabled SO toas -
the property in the goods to the }-Ba"k’b .
curity for advances made, and even if 2 )’Case,
were, strictly speaking, requisite in such 3b he
yet, where no complaint had been made );e of
Company, or any of its shareholders, beca‘i]one,
any irregularity or informality in what was ed 10
an execution creditor could not be alloV
interfere, there being no imputation of frat
illegality in its broad and culpable sense o

But, semble, apart from this, the depos‘m:)gne
goods in a warehouse, and the raising of M evi
on the security thereof, seemed 111)()""t etfo
dence to have been an important Commuleﬂ i
the successful prosecution of the Company $
ness, and to be such a matter as would fal .
in the competence of the directors t0 Causurs
be done through their manager, as was the €0
of dealing in this case.

sl
with”

-t. 10-
Boyd, C.j foc

CULHANE V. STUART. ,
lev f"

. - Je
Following trust money——l:armar&’——H ol
value.

is

Where C., an insolvent, had assigned all b
assets and stock-in-trade to S., as trustefide
creditors, and the plaintiff claimed to be €7 ned
to a specific lien upon the property SO ass'lé;l he
to the extent of certain trust moneys, W' an
alleged had come into C.’s hands as trus“fe #'s)
executor under the will of his (the plaint
father, but had been wrongfully conveft_e‘
C. to his own use, and employed in his
business to pay his trading debts, but theren
not appear any sort of identification of con ay”

tion between the trust money thus used in P

0
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“:Edc-’s debts, and the proceeds of his stock-in-
€ now in the hands of S., the assignee :
ef:;ld’- the plaintiff was only entitled to a divi-
on with the other creditors on the full amount
ing 'll)to the.assignment ; for the trust fund, hav-
bt een dissipated by the using of it to pay
&nds’ could not be followed after that into the
°thes of holdel:s of value, such as were the
“-ntit; trade creditors, though the plaintiff was
inte ed to the full amount of the trust fund, with
‘Test, as against the defendant C.
bor he law is still as laid down by Lord Ellen-
Ough in Zaylor v. Plumer, 3 M. & S. 562,
N ?t the. product of, or substitute for, the original
s';g still follows the nature of the thing itself
the Oflg as it can be ascertained to be such, and
ai right only ceases when the means of ascer-
fment fail.

DIVISION COURTS.

THIRD DivisioN Court, LEEDS AND
GRENVILLE.

AWBERRY V. MCLEAN.
Wages—Counter-claim--Damages.
i;\Cti.on for wages. Defendant filed a notice
Ol_p“tlng the claim, and put in a counter-claim
damages for breach of contract, by reason
l:atﬁlaintiﬁ’s leaving his employment. See Judi-
re Act, ss. 77, 80, Rule 127, sec. 3.
ag’{CQONALD, Co. J., held that the defendant
a right 1o put in the counter-claim,

o udgment in the case was for defendant, with
Sts.

ASSESSMENT CASES.

CoUNTY OF ONTARIO.

RE PuiLp v. MUNICIPALITY OF REACH.

ANe\vsmmt — Szr/)enmmmtm’ minister— F.ventp-
tion—R. S. O. c. 180, sec. 6, $3. 23,
S“;AR'I‘NELL. J,j‘.—TThe dwelling h.ousE: of a
is exl’annunted 11]]()1:5%61‘ of the Methodist (,h}ll"Ch
in N empt from taxation so lv()ng as he continues

Ctual connection with his church, and does
ztyb?lS. such minister, notwiths‘t.anding he may

€ in charge of a congregation or parish.
P&ri:}? word “Chm'?h 7 does l‘mt .h?re mean a
or congregation, but a’ religious body

Re Stewart and Kincardine, 18 C.L.J. 322; and
Re O'Connor and Barrie, 13 C.L.J. 273, r€
ferred to and discussed.

BOOK REVIEW.

PRINCIPLES OF CONVEYANCING. An Elemen-
tary work, for the use of Students. By Henry
C. "Deane, Lincoln’s Inn, Barrister-at-law.
Second Edition. London: Stevens &
Haynes, Law Publishers, 1883.

The first Edition came out in 1874,—the book
rapidly obtained the favour of the profession,
and was looked upon as remarkably clear in ar-
rangement, very pleasantly written, giving infor-
mation on a dry subject in a manner calculated
as far as possible to win the attention of students.
Williams on Real Property, will remain Ze
book for students for many a long year to come ;
but Mr. Deane’s work has many advantages, is

fuller and useful to others besides students.
Part 1 discusses corporeal hereditaments, their
nature and incidents. Part 11 is devoted to con-
veyancing, and is of especial value as a book of
reference in this country. We can confidently
recommend this excellent work to our readers if
they have not already possessed a copy of the
first edition.

THE CONSOLIDATED MUNICIPAL ACT, 1883,
with an Index, by G. Bell, Esq., Barrister.

It is a pity that the statutes are not always
provided with such good indices as that here
made by Mr. Bell. This edition of the Act, has

had a large sale to the profession as well as, of
course, amongst the Municipal officers.

LITTELL'S LIVING AGE. The numbers of
The Living Age for September 15th and 22nd contain
France and England in Egypt and France and Syria,

Fortnightly ; The Locust War in Cyprus, Nincteenth
Century ; Across the Plains, ZLongman's; King
Blackwood ; Two

Mtesa, and The Belka Arabs,
Turkish Islands To-day, Macmillan : Moruca; or a
Few Days among the Indians, Month : Earth Pulsa-
tions, and Winter Life at Fort Rae, Nature; Un-
claimed Money, and The Southampton Artesian Well,
Chambers’ Fowrnal ; The Pathetic Element in Litera-
ture, The Closing of the Scottish Highlands, And a
Summer Day’s Journey, Spectator i With ¢ Master
Tommy’s Experiment 7 ¢ Town Mouse and Country
Mouse ”and instalments of ** Along the Silver Streak,”
and poetry.

This is a most useful publication, and in none car
such an amount of good and varied reading be obtained
at the price.—-$8.00 per annum.

For $10.50 the publishers offer to send any one of
the American $4 oo monthlies or weeklies with Z%e
Living Age for a year, both postpaid.  Littell & Co.,
Boston, are the ublishers.
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LAW SocIEeTy.

Law Society of Upper Canada.

OSGOODE HALL,

TRINITY TERM, 1883.

During this term the following gentlemen were
entered on the books of the Society as students-at-law,
namely :—

Graduates—John Murray Clarke, Robert Urquhart
Macpherson, George Somerville Wilgress, George
Henry Kilmer, Robert Charles Donald, Arthur Frec-
man Lobb, John Joseph Walsh, Francis Edmund
O'Flynn, John Hampden Burnham, William Smith
Ormiston, Lyman Lee, John Samuel Campbell, Alfred
David Creasor, Henry Smith Osler, Charles Perley
Smith, Herbert Hartley Dewart, Duncan Ontario
Cameron, Wellington Bartley Willoughby, Alexander
Lillie Smith, William Chambers, Edward Cornelius
Stanbury Huycke, William Hope Dean, Allan
McNabb Denovan, Alexander Fraser, William Ernest
Thompson, Alfred Buell Cameron.

Mutriculants—Alexander James Boyd, John Wm,
Mealy, Robert Sullivan Moss, Arnold Morphy, Thos.
R. Ferguson, Robert James McLaughlin, William
Henry Campbell, Malcolm Wright.

Junior Class—Wentworth Green, Frank Langster,
Daniel Frederick McMartin, Frank Reid, Jonathan
Porter, William Woodburn Osborne, George Frederick
Bradficld, Charles Downing Fripp, Robert Franklyn
Lyle, William Charles Fitzgerald, William Edward
Fitzgerald, John Wesly Blair, Alexander Duncan
Dickson, William George Munroe, Edward Henderson
Ridley, Alexander Purdom, George Chesly Hart,
William Henry Lake, Robert Ruddy.

The following gentlemen were called to the Bar,
namely :—Messrs. Hugh Archibald McLean, William
John Martin, Harry Thorpe Canniff, Henry Carleton
Monk, David Haske!t Tennent, Robert Peel Echlin,
Charles Henderson, Alexander John snow, Robert
Taylor, Frank Howard King, William Armstrong
Stratton, Robert Kinross Cowan, Thomas Parker,
Daniel K. Cunningham, David Mills,

On and after Monday, October 1st, lectures will be
delivered in the Law School as follows: —Senior class.
Mondays and Tuesdays. Junior class, Thursdays and
Fridays of each week, at 8.45 a.m.

Special Notice. —No candidate for call or certificate
of fitness who shall have omitted to leave his petitions
and all his papers with the secretary complete on or
before the third Siturday preceding the term, as by
rules required, shall be “called or admitted, except
after report upon a petition by him presented, praying
speciai relief on special grounds. ’

RULES
. jon.
As to Books and Subjects for Examinat!

PRIMARY EXAMINATIONS FOR STUDE
AND ARTICLED CLERKS.

s versity
A Graduate in the Faculty of Arts in any U:;r‘llf suc

in Her Majesty’s Dominions, empowered t0 g iving
Degrees, shall be entitled to admission upoB
six weeks’ notice in accordance with the ex1§tlﬂt ;
and paying the prescribed fees, and Pl'es"'[,‘tm%e of WS
vocation his Diploma, or a proper Cemﬁcda'datcs for
having received his Degree, All other candl w shall
admission as Articled Cl-rks or Studel]ts'at-jets an
give six weeks’ notice, pay the prescribe iné s
pass a satisfactory examination in the folloW
jects :—

NTS

g yulesy
o Co

Articled Clerks.

( Arithmetic.
From | Euclid, Kb. 1., II., and IIL.

1883 | English Grammar and Composition e 111
to Englich History Queen Anne to Gﬁoég‘_“ope-
1885. | Modern Geography, N. America and

Elements of Book-keeping.

1
In 1883, 1884, and 1885, Articled ',(/l.erl:t theif
be examined in the portions of Ovid or Virgl w in the
option, which are appointed for Students-at-12
same year,

Students-at-Law.
CLASSICS.
(chophon, Anabasis, B, IL.
| Homer, Tliad. B. VI.
| Caesar, Bellum Britannicum.
} Cicero, Pro Archia.
| Virgil, Aincid, B. V., vv. 1-361.
LOvid, [eroides, Epistles, V. XIII.
( Cicero, Cato Major,
{ Virgil, /neid, B. V., vv. 1-351.
1884. 4 Ovid, Fasti, B, L., vv. 1-300.
| Xenophon, Anabasis, B. I1.
{Howmer, Iliad, B. IV.
. { Xenophon, Anabasis, B. V.
i Homer, Iliad, B. IV,
188s. 1 Cicero, Cato Major.
Virgil, /ncid, B. L., vv. 1-304.
LOvid, Fasti, B. I., vv. 1-300.

1883.

. .1 stress
Paper on Latin Grammar, on which special
will be laid.

Translation from English into Latin Prose.
MATHEMATICS.

Arithmetic ; Algebra, to end of Quadratic I
tions ; Euclid, B, L, IL. & III,

qua-

ENGLISH,
A paper on English Grammar,
Composition.
Critical Analysis of a selected Poem :—
- Canto®
1883—Marmion, with specin} reference t Ca
V. and VI
1884—Flegy in a Country Churchyard.
The Traveller,




