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REVUE

LEGISLATION ET DE JURISPRUDENCE.

Vor. 1. MONTREAL, MARS, 1846. No. 6.

AN EISTORICAL ESSAY
ON THE ROMAN LAWS, AS THEY CAME DOWN To Us In Corpus
Juris  Civilis.

Read by R. S. M. Boucuerte, Esquives defore the Montreal Law
Students Society,

MRr. PRESIDENT & GENTLEMEN,

In responding to your flattering invitation and appearing before you
to day in the, to me, unpractised character of a lecturer, I feel that
you have conferred upon me an honor which I shall be able but
slenderly to requite. My inability to adorn my subject with all those
graces of ornament and diction which would impart to it a warm and
pleasing interestimpresses me at this moment with unfeigned diffidence 3
but yielding to a sincere desire of promoting as far as lies in my power
the laudable objects and pursuits of your association, I deemed it my
duty, as a member of the profession, to which you are all aspiring, to
endeavour at least, to contribute something to the Temple of legal science
which you are edifying, not for yourselves alone, but for Society at
large.

In availing myself of the latitude you were pleased to allow me in
the selection of the subject matter of the present lecture, I found the
range.of topics that fell within the Scope of Jurisprudence in general, so
large, that I experienced much hesitation in the choice which it was
fittest I should make on the present occasion, not only in relation to
what might be most accoptable to yourselves, but with reference to my
ability to treat my subject;for I confess with unaffected humility that
inthe large sphere assigned to me, there are many abstruse branches of
the law, to the exposition of which, with hecominglearning and wisdom,
I feel unequal, and I therefore, have restricted myself as much as
possible within the boundaries of an elementary lecturz.

Under these circumstances, I have selected for vour consideration

FF
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this evening, an ﬁisloric:gl Essay on the Roman Laws, as come down
to us in the torpus juris civilis. The subject itself is one of great
intrinsic interest and in the hands of one more deeply conversant
with the elassic and legal lore of the Eternal City, it could not fail to
be made as entertaining asit would, nay, must be instructive. 1 aspire
not, therefore, to lay before you the result of any very profound inves-
tigation or research in the recondite pages of History or Law, but my
aim will be attained, if in treating the matier in hands in a manner
quite elementary, chiefly from notes carefully taken in the course of
general reading, I can convey to you a clear idea of the origin, com-
pletion and preservation of that great work which has stood the test of
ages, and which still at this day, stands an imperishable monument of
the greatness and wisdom of the ancient Romans.

The Code, the Pandects and the Institutes appeared in Constantino-
ple and were promulgated as the laws of the Empire, between the
years 527 and 534 of the present era, or nearly thirteen hundred years
after the foundation of Rome. By the code and the Pandectsall
other antecedent laws whatever, were solemnly abrogated ; and so ri-
gorous indeed is the injunciion given to abstain from any application
of the repealed laws, that to do so, is declared tobe a crime amount-
ing to fraud or forgery. Falsi reus est, gui abrogatis legibus uti-
tur. (*)

1t will, however, be neither uninteresting or uninstructive to take a
brief retrospect of Roman Jurisprudence before the days of Justinian
and to examine what were the laws thus bodily consigned to oblivion,
after escaping that wide and desolating ruin which the ruthless hand of
the Barbarian spread over fair Italy and which shook the Western
Empire to its very foundations and succeeded at last in its total over-
throw.

Nor had the new Code which had been gleaned {rom the wisdom of
the ancient legal Code of Rome, perils of a less imminent character
to encounter from the degenerate and barbarised Greeks, the Persians,
the Tartars and other asiatic nations, who, towards the close of the
15th century consummated the extinction of the Empire of the East,
when Mahomet the 2nd stormed and plundered Constantinople, ba-
nished the insignia of the Cross and exalted in its stead. the Crescent,
which to this day adorns the mosques and minarets of the far-famed
Byzantium.

That these abrogated laws were very voluminous, we are justified
in believing upon the authority of Justinian himself, who informs us
in his solemn confirmation of the Pandects that nearly 2000 Books

(*), Const. ad Sena. § 19.
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or Treatises, containing upwards of 53,000,000 of lines (fricentas
myriadas versuum,) were necessarily consulted and studied by the
compilers and condensed within the compass of 50 Books and about
150,000 lines or verses. (*)

Beyond the knowledge we thus derive of the magnitude of the bo-
dy of the old laws that preceded the Justinian Codification, we know
little or nothing of them, except what has been embodied in the Cor-
pus Juris Civilis. Here of course are substantially consigned, in a
more concise form, the laws scattered, as before remarked, through
2000 different Treatises referved to.

In the first Book of the Digest we find a suceinet account of the
origin and progres of the civil law and of the succession of magis-
trates and eminent Jurists who flourished from the days of Papirius
down to the time of Justinian. Borrowed from the writings of the
celebrated Pomponius and followed by Gaius, this title offers at once
a clear and compendious sketch of the beginning, rise, and advance-
ment of the eivil law, as transmitted to present generations in the
Corpus Juris; and I could not therefore follow a more judicious
course than by adopting as my text this passage of the Pandects in
tracing an outline of the histery of Roman Jurisprudence.

Although the primitive government of Rome was an absolute mo-
narchy, the wisdom and justice of Romulus, at an early peériod admit-
ted the people to a,voice in legislation. The sovereign indeed re-
served to himself the exclusive right of proposing laws, but these laws
were submitted for the assent of the people in the thirty curie or
wards in which the City was divided. It was not until the reign of
Tarquin, the proud, whose tyranny and vices provoked the expulsion
of the Kings, that any attempt seems to have heen made, of which at
least we have any knowledge, to collect and arrange into something
like order, the royal ordinances and enactments and such other laws
as had obtained the sanction of magisterial decisions of the equally.
eflicient sanction of universal consent and custom.

Paririan Copi.—The compilation of Pubiius or Sextus Papirius
in the reign of Targuin, the proud, is the earliest essay of the kind we
have on record, and this indeed is imperfect; a few fragments only
réemaining to us of the labours of that eminent lawjer, whose digest
was denominated jus civilis Papirianum (1)s which has transmitted
his name with honot to posterity.

(‘:) Hist, Juris. de confim. § 8.

(t) Gibbon in a noted and learned chap. on Roman Juris. containéd in
the 8th vol. of his Decline aud Fall of the Roman Empire, p. 5, in not :
appears to doubt the existence of this Code and thinks that the Jus. Papi-
rignum of Gravius Flaccus, quoted in the D, lib. L. Tit. XVI. C. 145, was
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The expulsion of royalty scems to have been succeeded by a sort
of legal anarchy, the lex tribunitic having bodily annulled all the
voyal laws and therefore subverted the authority of the Papirian Code
ar Digest leaving the Romans during a period of nearly 20 years with-
out any positive rule for their governance and obliged to resort to the
solc moral force of such customs as received general assent.

, This state of things could not be long protracted in an age when
the fame of Solon and Lycurgus had already given to Athens and
Lacedemon so much celebrity, as the seats of legislative wisdoin and
moral philosophy. Hence under the solemn sanction of public au-
thority a deputation or mission was appointed to repair to the Athenian
republic, for the purpose of obtaininga knowledge of their municipal
laws and of engrafting them afterwards, upon the legal institutions of
Rome.

Twerve Tasres.—The Jaws copied on this occasion, in so far as
they were deemed applicable to the genius of the Roman people and
to the state of Roman society, were inscribed by the Decemvirs wpon
ten tables of brass or ivory or wood (roboreus primum deindé JEreas,
says Halicarnassus,) which were set up in the forum for public inspec-
tion, study and commentary. To these were added the following year
two others, which supplied the omissions or deficiencies of the ten
original tables, and hence arose the 12 Tables of the Roman Law,
so famous in the annals of History, and into which had been trans-
fused so many of the sound precepts of the Prince of the Grecian
Sages.(*) Nor showld I omit the mention here of that famous
Ephesian surnamed the wise man, who about this time was castas
an exile on the shores of ltaly, and to whom is ascribed the honor,

not 2 commentary but an original work corpiled in the time of Casar.
Bat we may fairly believe that the profound Paul from whom this law is
borrowed would be exact in this respect and would not use the positive
language. “ Gravius Flaceus in libro jure Papirianum,” were he not quo-
ting the commentary.

(*) I have followed in this passage the text of the Pandects and the
historians Dion. Halican. and Levy. Gibbon in his decline and fall of the
Roman Empire, vol. 8, pp. 8, 9, rejects the truth of the Roman mission of
the Decemvirs to Athensand he founds his rejection upon the fact that the
Grecian historans of that period appeared not only ignorant of that fa-
mous embassy but even of the name and existence of Rome. He cites
Hﬁrodolus_. Thucydides, (4. v. ¢. 330, 335) Theopompus (4. v. c. 400) and
athers.

Pliny (lib. IIT. 9, gives to Thophrastus who wrote a. v. .c. 440, the cre-
dit of being the first Greek who diligently wrote any thing of or concern-
ing the Romans. Gibbon thinks it improbable also,that the Patricians of
Rome would take much trouble to copy the austere laws of a pure demo-
cracy ; but weighty as must be the doubts of so learned an historian, his
reasoning is somewhat inconclusive and scarcely sufficient to destroy the
stiong ‘presumption zrising from the 2nalogy of the laws of Solon and the
laws of the 12 Tables,
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not only of the profuund exposition of the laws of the 12 Tables, but
also that of their amendment.  The name of Hermodorus is honora-
bly recorded in the Pandects and is meationed with veneration’ by au-
cicnt and modern historiuns. (*)

Jus Civicr.—Next in order to the laws of the 12 Tables or most
probably growing out of the application of those laws, was the jus
civile or common law, a species of lex non scripta, vesulting from the
legal discussions of the TForum, the interpretation of the laws as gi-
ven by learned Jurists and the judgments of magistrates in individual
cases. Sowe have in England and in the U. S. of America, the ar-
guments of counsel, the dicta of Judges and the decisions of Courts,
combining to produce the law of precedents and to engraft on the lex
scripte or positive law of the country, a hody of laws possessing a
quasi binding authority. Andhere I may be permitted to remark, that
this vast accumulation of legal opinions and speculations collected in
the voluminous reports of adjudged cases in both the countries refer-
red to, threatens to involve future generations into that confusion which
preceeded in the Roman Empire, the compilation of Tribonian and
his associates; and it seems not improbable that, in process of time,
this then overgrown and unwieldy mass of legal perplexities and legal
wisdom, will lead to resort to that comprehensive and irtelligible
system of Codification of which so brilliant an example is contained
in the Pandects and the Code. But this is a digression and 1 now re-
turn to the history of the Roman Law.

Lrcis ActioNEs.—As the commen law formed and developed it-
self, Tribunals were organized and the expediency of method in the
procedure suggested itself. The importance of forms became mani-
fest, and hence arose the actiones legis or legitime actiones, which
required so strict an adherance to a prescribed form of words and cer-
tain specific symbolical actions that any departure therefrom subjected
the Promovent, Libellant or Prosecutor to a non-suit.

The actiones legis (a. vu. c. 446,) which were strict technical
actions now became a momentous branch of Jurisprudence, and Ap-
pius Claudius (who is variously adorned with the cognomen of Cen-
tummanus, Crassus and Cecus,) alike distinguished for his law learn-
ingand his general science, wrote a treatise on the actiones legis, of
which, however, the honor was filched from him by one of those fla-
grant instances of breach of trust which must for ever tarnish the glory
of Gneus Flavius. This Gneus Flavius the disciple of Claudius, sur-
reptitiously obtained a copy of the treatise in question, which he pre-
sented as his own, to the Roman people, who cxalted him in conse-

(*) Supra.
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. quence to the several dignities of Tribune, Senator and Edile, whilst
he cnjoyed, moreover, the usurped honor of having the Jabours of a
learned Jurist, his injured patron, recoghised under the name of the
Jus civile Flavianum.

Subsequently Sextus JEltus compiled another work on the actiones
Legts known as the Jus JEliunum.

Hitherto, pratician influcnce had so predominated in the centurin ot
hundreds into which Rome was divided (the votes in these centuries
being based upon property) that the mass of the people growing jea-
lous at an order of things which, de fucto, nuilified their voice, in-
sisted that in the passing of laws, the votes should he taken by tribes.
Nor did this modification of patrician legislative power yicll complete
independence to the voters, until the oceult sufltage of the ballot was
introduced to reficve the embarassed debtors from the fear of a relent-
less creditor, the client from the restraint of his patron, and voteis in
general from that influenee which those citizens possess who are ex-
alted to the honors of the state and enjoy high authority arong the
people.

Presiscrra.—The laws thus enacted by popular suffrage vere de-
nominated Plebiscita; bit'so great became the confusion avising out
of this new form of legislation, and often so incongruous the enactments
under it, that under the dictatorship of Hortensius they were for the
most part either 'abrogated or amended, and the lex Hortensia and
reformed plebiscita were afterwards. looked upon asalone containing
the rules of action and the force of law.

Senarus coxsurTa.—This paved the way to the supreme lcgisla-
tive authority of the Senate, anil hence upon the Conscript Fathers de-
volved the important and responsible task of enacting laws. The de-
crees of the Senatewvere called Senatus consulta, and became of great
weight and authority among the people.

Jus nonorARIUM.—These laws were expounded and administered
by the Roman Magistrates generally ; but the Preetorian Edicts alone
went the "ength of supplying the defeets of a law, as well as of ex-
plaining its latent ambiguities. These Edicts constituted what was
termed the Jus konorariumy as proceeding from the highest Judicial
functionary of the State, who was invested with especial public ho-
nors and extensive judicial prerogatives.

It was to one of these Preetorian Edicts vastly more comprehensive
in its scope than any others and more solemnly promulgated that
Rome was beholden for its first well digested code of laws. The reign
of the emperor Hadrian was rendered famous as the epoch of the
Perpetual Edict, and the name of Selvius Julianus will be handed



2147

down with unfading glory to civilized nations as the author of that ce-
lebrated Ordinance,

I'rom this period the power of making laws for the Empire seems te
have passed wholly into the hands of’ the Emperors.  From the reign
of Augustus and that of Trajan, the Cwsars appear to have contented
themselves with the promulgation of their Edicts throngh the interven-
tion of Roman Magistrates, or as Magistrates themselves, and in the
Decrees of the Senate we frequently find inserted, with remar’s of
peculiar respect, the Epistles and Orations of the Prince. Hadrian
whom I have before mentioned, was the first of the Emperors, who at
the beginning of the second century of the present Era, yiclding to the
dicates of ambition, threw off'all disguise and assumed the plenitude
of legislative power in which he was followed by his successors.

CONSTITUTIONS, RESCRIPTS, EDICTS.—Hence, afterwards arose
that multitude of Constitutions, Rescripts, Edicts and pragmatic sanc-
tions composing that large body of Roman law~which was ata later
day methodized and condensed into those three famous compilations
known under the respective names of the Gregorian, the Hermoginian
and the Theodosian Codes. The Gregorian covers the period from
Hadrian A.p. 117 down to the reign of Valerian a. n. 254. The Her-
moginian commences with the reign of Claudius in 268 & descends to
the time of Dioclesian in 284, a period of 16 years only and yetinclu-
ding 6 different reigns, such was then the ephemeral tenure of the Im-
perial Crown ; and the last, the Theodosian Code, beginning with
Constantine the Great in 306 down to Theodosius in 421. Of these
three Codes the last only has been preserved to the present time, and
among its compilers we find the names of Caius, Papirian, Paul,
Ulpian and Modestinus, men so pre-eminent in their day, that by a
Special Edict of Theodisius the Younger, they were solemnly gpro-
nounced to be the Oracles of Jurisprudence throughout the Empire.

Now in glancing back at what has been said in the preceding pages
we gather that the laws which governed the Roman Empire from an
carly period of its History down to the age of Justinian were composed
as follows :

lo. The Jus civile Paparienum under the Kings.

20. The lex tribunitia which abrogated the Jus Paparianum.

30. The laws cf the 12 Tables.

40. The Jus civile or common law.

50. The legis actiones called also Jus Flavianum and Jus JElia-
num.

€o. The Plebiscite or popular laws which were afterwards merged
in the lex Hortensia. :
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To. The Senafus consulta or decrees of the Senate.

Ho. The Jus konorarium or Pratorian Edicts, or tather the Perpe-
-Lual Ldict which was a digest of them all, and

Sth and lastly.—The Constitutions, Rescripts and Pragmatic Sanc-
tions of the Emperors, which as before stated, were for the most part
comprised in the Gregorian, the Hermoginian and the Theodosian
compilations.

‘Thus stooil the great body of the Roman Latw in the beginning of the
Sth century, when the genius of Justinian conceived and devised the
Herculean plan of collecting and condensing that vast undigested mass
of legal lore, and learning, and moral philosophy, (*) into the compa-
ratively narrow limits of the Code, the Pandects and the Institutes.

Tribonian, the most laborious at least, if not indeed the most
profound Jurist of his age, was the master-spirit to whom this great
and momentous work was entrusted ; and he and his learned asso-
ciates, 9 in number, in the preparation of the Code, and 16 in the
compilation of the Digest, achieved the arduous task assigned to them,
much within the period allotted for its performancs, such were the
zcal, the ability and 1he genius that were brought into action in the
tulfilment of the Imperial mandate.

The Justinian Code appeared on the 7 Ap. A. D. 529, not quite a
twelve months after the work was commenced ; and in 534 it was
promulgated a second tige with additional Constitutions and Edicts,.
but it does not appear that these cffected any material changes or
modifications in the now cxisting laws.

Tne Maexuy opus.—The Digest for the compilation of which ten
vears had been computed as necessary, was presented to the world in
its present shape within the astonishingly short period of three years.
It is true, however, that over-haste and precipitation have been as-
cribed, and not unjustly so to the compilers, from the occurrence of.
incongruous and repugnant Jaws under the same heads; but this is
hardly sufficient to detract materially from the honor and-the gratitude-
due to them for their Jabours.

The Code embodies the Constitutions and Rescripts of the Roman.
Emperors, beginning with the reign of Hadrian, and it is chiefly bor-
rowed from the Codes of which we have already spoken, that is to
say : the Gregorian, the Hermoginian and the Theodosian. It is di-
vided into twelve Books, cach Book inte Titles, and these again into
Laws, Principia, and Paragraphs, and it is usually quoted in that order,
as is also the Digest, 1. e. the Book, the Title, the Law.

The Digest, the most precious of the great works left to posterity by

¢*) The mere M. S. §. are represented as so bulky that they were bur--
then enough for many caimels, mulforum camcleorum onus.
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Justinian, contains the solemn dicta and opinions’of learned Magis-
trates and eminent Lawyers, who flourished both under the Republic
and under the Empire, as taken {rom their writings or their responsa.
But although the names of 'some of the great Jurists of the Consular
period are not altogether pretermitted and that fragments are inserted
from the legal writings of a Caius, a Sextus-Zlius and a Mucius-
Scevola, yet the compilers of the Pandects, writing under Imperial
commands, are evidently chary of refercnces to the Republican Era,
and we do not, I believe, find in the Digest, quotations from more than
twelve of the eminent men who flourished as the oracles of the Forum
during that famous period of Roman History.

Both in the Code and the Digest, is inscribed at the head of each
law, the source whence it is taken. In the Code that source is always
an Imperial Constitution or Edict, but in the Digest it is usually the
writings or the responsa of eminent Jurists, whose names are inscribed
with great formality over the law which is to receive the sanction of
their authority. The rcasons assigned for conferring upon them this
honor are so just and praiseworthy that you will permit me to insert them
here as we find them in the confirmation of the Pandects, § 10 and 20.
JEquum eral, says that law, tam sapientium hominum nomina.
taciturnitate, non obliterari, tum ut manifestum esset ex quibus
legislatoribus que ex corum libris hoc justitiw Romane Templum
adificatum esset.

The Pandects are divided into 7 principal heads or divisions, called
parts, comprising together fifty Books which are subdivided after the
manner of the Code into Titles, Laws and Paragraphs or Principia,
in a manner atonce simple and lucid-

The Institutes to which the name of Justinian has emphatically at-
tached, probably from the supposition which seems at one time to have
prevailed that they were written by himself, were meant to contain,
as they really do, the elements of Civil Jurisprudence. Inferior in
magnitude and importance to the Code or the Digest, vet have they.
noless than these elicited in all countries the admiration of the Lawyer
and the Philosopher. They are written with somewhat unequal cle-
gance, however ; the passages aseribed to Justinian being distinguished
by the comparative barbarism of their style, from those copied from a
similar work by the celebrated Gaius, dating as far back as the reign
of Marcus Aurelius or Antoninus Pius, the latinity of which is es-
teemed to be in the highest degree classical. The Institutes, as we
now possess them, are the result of the combined labours of Tribonian,
Theophilus and Dorotheus. They are divided into four Books, and
these into Titles and Paragraphs.

To the Code, the Pandects and the Institutes were subscque**'y



250

added a series of Constitutions and Edicts of the emperor Justinian
himgell. These Constitutions were called Novellie or Novels, from
their more recent promulgation, and ave 168 in number ; there are 16
Edicts. These Novels seem to betray wonderful fruitfulness in the
legislative powers of Justinian’s mind, from the rapid succession in
which they made their appearance.  They were sometimes written in
Greek, the language in which they are still extant in the Corpus
Juris. '
e have thus traced, though in a very cursory manner, for which
the limits of this lecture must be our apology, the origin, progress and
completion of the Code, the Pandects and the Institutes; and if we
pause a moment to contemplate the vast treasury of human wisdom
and experience from which they have been derived, it will be no
theme of surprise that these immortal compiluations should have recei-
ved the sanction of all civilized nations and should have been bodily
adopted as texts of law by most of them, and partially received by all.
The reference to them as to writéen reason in the Courts of all en-
iizhtered countries in which they possess no authority as law, is the
highest order of approbation or culogy that could be conferred upon
them; and the universal assent of mankind to those branches of Ro-
man Jurisprudence which are gencrally applicable to the transactions
of civilized societies, such as the large subjects of contracts, bailments,
servitudes and many others, fixes indelibly the stamp of wisdom on
those laws which could thus happily have generalized and settled the
rules of action, by which men should be, and are in fact, go-

verned. () ‘
That these invaluable repositories of the science of Jurisprudence

should have heen preserved to us amidst the vicissitudes that marked
the history of Europe and Asia minor, during the barbarous and the
middle ages, seems almost providcht’m); especially when we reflect that
until the middle of the fifteenth century when the art of printing was
invented, they existed but in rare manuscripts exposed not only to'the
destruction of the elements and the depredations of barbarian warfare,
butalso 1o the still more dangerous cupidity, or ignorance of idle scri-
viners and poats, who not unfrequently, regardless of the value of the
works they destroyed, obliterated inestimable M. S. S. of the descrip-
tion of the Institutes or the Pandects or perhaps some precious

(*) The Code, the Pandects and the Institutes are the common law of
Bohemia, Germany, Hungary, Transilvania, Poland, Portugel and Scot-
land.  In France, ftaly and Spain they are constantly appealed to, as also
in South America. Lven in England, where a jealous predilection in favor
of their own aboriginal Jaws prevails, the civil Jaw was cited with great
weight down to the reign of 1. 1. and to this day the universities of Ox-
ford and Cambridze have professorships of Civil Law.



drama from the pen of Sophocles or Juvenal, for the purposc of
applying the parchments or papyrus on which they were written to
their own uscless and oftentimes paltyy effusions.  One will readily
believe afier this the story told of the singular recovery, by sir
Robert Coton, of the original magne charte, which they said he dis-
covered in the hands of a Tailor, just as bis unhallowed scissors were
cutting it up for measures. .

Numerous instances of thesc vandalic and mercenary obliterations
of useful chronicles and scientific essays have been discovered within
the latter 2 or 3 centuries. The practice itself of erasing M. S. S. 1o
use the parchments for other writings obtained most probably at a ve-
1y early period and is said to be coeval with days of Catullus. Itis
the chemical means, the art of reviving the original M. S, S. which is
comparatively modern.

The restoration of Palimpsests, (suchis the name given to these de-
faced papyri) has now become the favorite study of a certain class of
antiquarians and some of the most learned men in Germany and Italy
are pursuing a line of rescarch whick is hoped may lead to important
historical and literary discoveries, and supply some of the lost passages
of those great legal productions, of which we now possess but a few
scattered fragments.

Indeed, it is but within a comparatively few years, (I believe in
1819 or 20) that a Palimpsest was found in the ambrosian libiary at
Milan, which contains almost complete the Institutes of Gaius, from
which it is well known the Institutes of Justinian, were in a great
measure borrowed.  Ior this invaluable discovery the world is indebt-
ed to professor Mai.

Justinian, the Atlas, on whom seemcd to rest the ponderous tomes
of Roman Jurisprudence, the legal Hercules of his age, if I may be
allowed the expression, as applicable to the magnitude of the works
accomplished under him, Justinian after a reign of 38 years, died A.
D.565. The epoch becomes the more memorable from the events
which followed, for scarcelyghad ‘his clay mouldered into dust; than
the glory of the splendid monument of Roman law which he had
reared, became eclipsed, and the Code and the Pandects gave way to
barbarian laws, that usurped their place and well nigh threatened them
with complete annihilation.

They, in fact, disappeared and remaincd in a state of almost total
oblivion, uatil towards the middle of the twelfth century, when sud-
deniy and by a divine miracle (such is the lauguage of Fothier in his
oreface to the Digest) a complete and authentic copy of the Justinian
Pandects resuscitated, emersit tandem e sepuleri tencbris, and appear-
ed in 1136 at Amalphi an Ttalian city ncar Salerno. From Amalphi
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this celebrated copy was transferced to Pisa, and finally in 1446, was
solemnly deposited in the library at Florence. | Itis from this famous
M. S. that the most approved editions of the Pandects have since,
been copied and collated. .

Thanks to the ingenius and all-important discovery of Guttemberg
and Faust, a discovery which, from the wonderful facilities it has af-
forded for the dissemination of thought, forms perhaps the most re-
markable and eventful epoch in the modern annals of mankind, the
great works of which we are now speaking, as well as those which
have since sprung from the pen of the literary and the learned of alt
countries, are now placed beyond the chance or probability of loss or
destruction.

The* Press has multiplied copies of the Justinian compilations
o such an extent as to justify us in entertaining the well founded
hope that posterity can never be bereft of the possession of thoseinva-
Juable treasures, and that they will go down to future ages, amended,
polished and perfected by the experience, erudition and wisdom of
those Lawyers and Philosophers, whose peculiar study they have
been and whose splendid commentaries are no less precious in the
eyes of the Jearned of all nations than the text-books themselves
which the commentaries have enlarged and expounded.

The first edition of the C. J. C. with which we are acquainted, is
that of D. Gothofred, printed at Lyons in 1583. It contains the
learned notes of its eminent editor and is published in 4 vols: royal
80. (*). Among the various editions since extant, the most accurate
and approved, is the famous Amsterdam edition of 1663, in 2 vols:
folio with the notes of the same learned D. Gothofred. (1)

Of the Corpus Juris Civilis. cum glossis, there are many editions,
but the best are those of 1589 and 1627, 6 vols: in folie. The C. J.
Academicum is usually distingnished from the others by alphabetical
Labels placed at the beginning of each book and projecting beyond
the margin.

Among the earliest expositers of Roman Jurisprudence, we find
JFrenerius, Martin Cremonensis and Bulgarus, Accursius, a distinguish-
ed civilian of Florence, tem. 1213 and Alciatus a famous Milenese
Jurist. Duarenus, Donellus, Hottomanus and Brissonius bring us down
to the days of the greatCujacius. Then we have Gravina, Vinnius,
Everardus, Noodt, Fehed, Voet, Schultingius and Heineccius. Their
various commentaries cover the whole or most of the subjects treated
in the text of the Code, the Pandects and the Institutes.

(") One vol. only in the possession of alearned friend here.
() This Ed. is in tho Library of the association of the Montreal Bar,
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They have written in latin and the large volume of their writings,
demands in the student who would become acquainted with their pro-
found and sometimes subtle expositions of the text, no ordinary labor,
assiduity, and perseverance.

Thus far we have considered the body of the Roman Law as it came
to us from the hands of Tribonian and his coadjutors ; and it may be re-
membered, that in speaking of the Digest in particular, some allusion
was made to discrepancies and imperfections that crept into it, throngh
the over-haste, probably, with which it was completed. These consis-
ted in some measure in the confounding of existing with obsolete or
abrogated laws ; in the adoption, in different places, of the opposite
opinions of the Sabinians and the Proculeans and in the obscurity of
many passages which involved the laws in perplexity ; but the princi-
pal defect was to be found in the wrong collocation of divers laws,
under heads to which they had no immediate affinity. To these laws
avas given the name of leges fugitive.

These faults of the Tribonian compilation did not escape the acu-
men of that great Jurist, whose venerated name has become with ug
as that of a household God, I mean the profound PoTsIER, who, at an
early stage of his legal studies conceived the plan of removing from
the Pandects those antinomies and blemishes he had detected in them,
without nevertheless, altering the general order and method of the
work.

In the achievement of this object, his life seems to have beenin a
great measure devoted; and although he sometimes despaired of the
accomplishment of his task, his wavering courage ‘was sustained by
the approbation and the counsel of his renowned contemporary the
immortal d’Aguesseau, and hence he persevered to the end, and final-
Iy,in 1743, his elaborate work appeared in 3 vols. folio, with this Title.
Pandecte Justiniane in novum Ordinem digest® cum legibus codicis
que jus pandectarum, confirmant, explicant aut abrogant.

In this great work the order of the Books and Titles as adopted by
Tribonian, has been’ scrupulously preserved ; butin the details of each
Title, the economy of the subject-matter has undergone very many
and important modifications and improvements, and the defects of the
original to which I have already adverted have been materially if not
wholly corcected. This he has accomplished at immense labour, by
recalling under their proper heads, the laws scattered through the
whole work, and by gleaning from the Code and the Novels, additional
authorities to support his positions and enrich his compilation.

His Titles are not unfrequently divided into Sections, these into
Articles, and these again into Paragraphs and Principia. Each Title
#etajns its original heading, but the Sections, Articles and Paragraphs
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are also preceded by brief explanatory denominations or summaries,
which add to the facilities of reference and give to the whole subject of
the Title, the coherence and consistency of a Treatise. Nor ought it
10 escape our notice thatthese large and important improvements have
been engrafted on the Justinian compilations without in any manner
detracting from their utility, in the form in which they were first pre-
scnted to us ; for although the order of particular Jaws is often-inverted
in the same 'I‘xtle or transferred from one Book or Title to another,
yetat the end of each Paragraph or Principium the Law from which it
is taken is cited with great precision in conjunction with the name of
its author, and thus is rendered both clear and casy a reference to the
original. . .

With this splendid work before us, as the product\on of our own times
we have perhaps little 1o envy in the glory of the Justinian. age. The
fame of this new compilation of the Digest spread rapidly throughout
Europe, and although the suvants of Leipsic attempted to question the
depth of the learning displayed in the prolegomena, the learned of
all countrics sought the work with avidity, and the name of the im-
mortal Pothier, our modern Tiibonian, became everywhere endeared
and venerated. Nay, many cven hastened to Paris to see him, and
it is related of alearned Spaniard, a celebrated Professor of Salamanca,
that finding Pothier absent when he sought him in the French Capital,
he asked to be atleast permitted to behold his class, and to sit in his
chair, and the Professor pressing his lips to it with enthusiasm ex-
claimed: % I am sitting in the chair where habitually presides the
corypheeus of Jurists.”

This short digression can nced no apelogy to you, gentlemen, who,
doubtless, as well as myself, feel for the author of the Traité des
Obligations, that high degree of respect and admiration to which that
Treatise alone would be sufficient to entitle him, without appealing to
the other great works which we have just briefly described.

Pothier’s Pandects have gone through several editions in the various
forms of the folio 40. and 8o. The Paris folio edition of 1818 (which is
the 4th) is printed with remarkable neatness and care, and besides
heing adorned by the portrait of the Author, it contains interesting
fac similes of his own M. 8. and'of the famous Florentine M. S..of
the Digest from which the celebrated Gothofred edition was copied.

The Corpus Juris has been partially translated by divers french
writers. Ferriére’s translation of the Institutes is familiar to you all.

The Code wastranslated by Tissot in 1806 or 7 and the Novelles by
Beranger, fils, in 1811.  Of the Digesi we have a french version by
Hulot of the first 44 Books and by Berthelot of .the remaining six.
Theré is also a translation of the first 22 Books by PAhbé de Bréard-
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Neuville.  Of the Institutes we have likewise a much esteemed english
version by Dr. Taylor, L. L. D.

The designs with which I set out in the present lecture, T have now
brought to a close. Whatever the suceess with which that design has
been carried out, it has nevertheless been my endeavor to convey to
you a general but distinct ontline of that great body of Justinian legis-
lation to which some reference is made in almost every page of the
works you constlt in your daily professional studies: and by tracing,
however.rapidly, to their sources the laws in their collective form, as
contained in the Code, the Pandects and the Institutes, and dwelling
upon the singular and providential event of their preservation down to
our own times, it has been my aim far more to excite than gratify your
curiosity in relation to those colossal and enduring memorials of roman
intellect and greatness.

Our carly impressions derived from the History of Rome are those
of admiration for the heroisin, the independence, the genius, the lite-
rature, the laws and the power of its people.  These impressions be-
come decper as we afterwards investigate more philosophically their
claims to this admiration ; and we have the highest authority to say
that this sentiment of reverence which we feel for the roman name and
roman institutions is one to which that name and those institutions are
pre-eminently entitled.

One of the legal luminaries of modern times, the great chancellor
D’Aguesseau, thus beautifully expresses himself when speaking of
Roman Jurisprudence, and the passage is so apposite that I cannot, for-
bear giving it to you entire.

<« Tout y respire cncore cette hauteur de sagesse, cette profondeur
de hon sens, et pour tout dire en un mot cet esprit de législation qui
a été le caractére propre et singulier des maitres du monde. Comme
si les grandes destinées de Rome n’étaient pas encore accomplies, elle
régne sur toute la terre par sa raison, aprés avoir cessé de régner par
son autorité. On dirait cn effet que la justice n’a pleinement dévoilé
ses mystéres qu’aux jurisconsultes romains.  Législateurs encore plus
que jurisconsultes, de simples particuliers, dans Pobscurité de la vie
privée, ont mérité par la supériorité de leurs lumicres, de donner des
lois 4 toute la postérité ; lois aussi ¢étendues que durables; toutes les
nations les interrogent encore, et chacune en regoit des réponses d’une
¢ternelle vérité.”’~—Disc. sur la Science du Magistrat.

With this eloquent testimony before us, proclaiming the wisdom
that pervades the rich inheritance of laws left by the Romans to man-
kind, and coming as that testimony does from a source so enlightened
and exalted, it would be presumptuousto add any thing of my own in
order {o point out how important, how necessarv, must be the study
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-of those laws to him who would aspire {o become eminent as a juristy
r wise as a legislator.

- With this citation, therefore, I take leave of my subject, more than
ever convinced that there is as much truth as elegance in the thought
and the language of Pothier, when he tells us that in reference to her
laws, Rome is our common country : Roman communem legum patriom
confessus est.

LINSCRIPTION DE FAUX.

L’Ordonnance de 1737 n’ayant pas force de loi en Canada, on n’est
point, en ce pays, assujéti aux formalités qu’elle prescrit, quant a la
maniére de proctder sur Pincident dont il est question.

Tl est peut-étre raisonnable de suivre autant que poésible, la marche:
qwelle indique ; maiscomme il y a dans Vincident, plusieurs personnes,
si toutes ne se conforment pas, de consentement, 3 cette Ordonnance,
cn ne peut anauller leurs procédés a cet égard, & moins que des régles
de pratique, n’aient, de point en point, reglé ce qui doit étre fait, et
que 1’on tienne pour certain, que ces régles de pratique ne sont pis
contraires aux lois existantes en cette matiére.

Il n’ya done d’autre parti a prendre, que de recourir 4 I’Ordonnance-
de Frangois 1er, du mois d’Octobre 1535, chap. 9. (Vr. Ordonnances:
de Néron, Tome 1. p. 149.) i

Larticle 10 porte ce qui suit: < Pour ce gue plusieurs parties sont’
promptes & meitre en avant et alléguer fausseté sans bons et sans
valables moyens, nous avons ordonné et ordonnons que dorénavant
aucuns ne seront recevables i alléguer fausseté, #’ils ne maintiennent
aux actes de Ja Cour, etau Greffe en personne ou par Procureur
spécialement fondé de procuration, la piéce produite fausse, et en ce
faisant s’inscrire et hailler les moyens de fausseté dedans trois jours,
lesquels seront mis au Greffe de la Cour, avec la piéce que Pon
maintient de faux croisée et communiquée i nos Avocats et Procureurs,
lesquels pourront requérir avec la partie iceux étre requs pour eux
adjoindre, sans toutefois les communiquer 1 la partie contre laquelle ils
sont baillez, et aprés seront mis és mains du Juge pour étre .jugez s'ils
sont admissibles ou non, et s’ils sont jugez admissibles, I"accusateur est
recu i informer sur,le contenu par information secréte non communiquée,
sans appeler partie & voir jurer témoins, laquelle faite sera rapportée
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pardevers la dite Cour au Juge, et si paricelle les fuits contenus esdits
moyens semblent prouvez et vérifiez, ouaucuns d’iccux 4 suffisance,
les Notaires, la partic, et autres coupables de la fausseté, seront
ajournez & comparoir en personnc ou pris & corps, comme lon trouvera
la mati¢re disposéc; et s’ils comparent seront enquis, examinez et
interrogez, et sera procédé extraordinairement, le procés parfaity la
fausseté déclarée ; et ou par le dit procés extraordinaire, la fausseté
ne pourrait &tre terminée, scront les partics appointées contraires et
en procés ordinaire.”

Comme il est facile de le voir, il y a dans les dispositions de cette
Ordonnance, differentes choses qui ne peuvent rentrer dans le cadre
de nos procédés judiciaires, 3 raison de la nature méme de ces
procédés; mais toujours, est-il vrai, qu’aprés avoir élagué ce qui
ressort de la voie extraordinaire, ’on a le vrai principe de la Procédure
dont nous parlons. Nous n’avions donc pas tort de dire qu’ils est,
peut-2tre, raisonnable de suivre autant que possible, lamarche qu’indique
1’Ordonnance de Frangois ler.

Nous comprenons, sans peine, que les dispositions de cette Ordon-
nance, sont cndegd de certaines formalités usitées, requises,
nécessaires méme. A cet inconvenient qui serait un mal séricux il
était sans reméde immédiat, il est un moyen de parer. Les Cours,
en Canada, bien qu’elles n’aient pas, plus qulailleurs, le” droit de
prononcer des nullités que la loi n’ pas prononcées, ou voulu qu’clles
pronongassent, possédent néanmoins, celui d’établir la. Jurisprudence, /&
ot la loi garde un silence absolu. Or dans Pespéce dont il s’agit ici,
il est des incidens auxquels, assurément, ’ordonnance de 1535 n’a
aucunement pourvu. Il faut done, pour parvenir aux fins de la Justice,
des réglemens, soit expressis verbis, ou du moins une Jurisprudence.

En Canada, si nous ne nous trompons, les Cours ont, en général,
agi sur ce principe. Il nous souvient qu’entre autres causes, une de Marie
Eléonore Rivé Vve, Demanderesse vs. Joseph Longtin, Defendeur,
et Frangois Marie Bel, fils, Intervenant, Garant, donna lieu 4 la Cour du
Banc du Roi de ce District, de se prononcer. I1 s’agissait d’une
inscription de faux que voulait faire ’Intervenant contre ’expédition
d’un contrat de mariage, produit par la demanderesse. L’Intervenant
"avait, comme ‘il a été d’usage dans cette Cour, commencé par
interpeller la demanderesse de déclarer si elle entendait faire usage de
cette expédition. Cet acte d’interpellation, était accompagné d’unc
Procuration pardevant Notaires, de UIntervenant & son Avocat.

La Demanderesse attaqua ce procédé comme étant irrégulicr et
contraire aux dispositions de I’Ordonnance de 1737, qui régle les
matiéres d’inscription de faux ; clle prétendit que Plntervenant aurait
dit d’abord, présenter Requéte (rzF'Posant les moyens, demander i
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winserire en faux, et faire ordonner sur cet exposé, s'it était jugé
suffisant, que la Demanderesse déclarit dans trois jours, si elle entendait
faire usage de la pi¢ee arguée de faux, ete,

Laa Demanderessc citale Rep. Juris. Guyot. tome 9, vo. Inscription
de faux, p.256, 257, 258, 259 et 260. Merlin Rep. Jurisp. tome 6,
p- 138, 139 ct 141, .

Mais la Cour (3 I’unanimité des quatre Juges) le 20 Avril, 1836,
jugeant que I’on n*était pastenu de se conformer a 1’Ordonnance de
1737, laquelle n’cst pas loi en Canada, déclara gue PIntervenant avait
procédé régulidtement, en suivant Pusage observé devant cette Cour.

La motion de PIntervenant fut donc accordée.

L’article que nous soumettons ici, aura, nousYespérons, son utilité,
en ce qu’il produiva, sans doute, quelques réflexions sur ce qui, n’est
pas, et devrait &tre fait eu cettg matiére, et par le Barreau, et par le

Banc, lorsqu’il se présente des questions guj ressortent de ’Inscription
de Faux. M.

Montréal, Janvier, 1846.

Wullités non prononcées par les lois— Cluuses irritantes.—Régles
Jondamentales, wtiles, nécessaives méme pour le Juge, et tous
ceuxr qui y ont Iniérét.

Nous ne nous dissimulons pas les difficultés que nous avons a
aborder, dans P’examen de la. question dont le titre qui précéde,
indique assez clairemement la nature : difficultés moins inhérentes,
peut-8tre, au sujet, que surgissant des préjugés que des circons-
tances toutes particuliéres, des opinions formées depuis longtemps,
et quelque fois, une habitude routiniére de chercher et appliquer
machinalement, des autorités, ont naturellement fait naitre, alimen-
tés et envacinés. Ce serait peu connaitre le ceur humain, et
Pinfluence qu’exercent sur les esprits, les habitudes et la routine,
que de regarder comme faciles & déraciner, les opinions amenées
par les premicres, confirmées ensuite par "autre. Et Von ne pour-
rait, 3 moinsde fermer les yeuxsurce quise passe au milieu de
nous que comprendre combien est difficile, la tiche de celui qui,
pour attirer Vattention sur un sujet de haute importance en lui-
méme, et d’un grand intéw8t pour toute la sociéit, doit, de prime
abord, s’n prendre, bieu qu’avec cerfaine déférence, & ces pré-
jugés dont Pempirc cst si puissant, parteut. Aussi pouvons nous
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nous rendre témoignage, qu'un scul désic nous anime, comme un
seul motif nous a porté 3 examiner le sujet dont nous nous ocdeupons :
découvrir, faire connaitre et faire pratiquer ce qui est vrai, juste ot
convenzble. It nous a paru que la discussion de ces questions, Gtait
hautementappelée, et qu’il importait 4 toutes les classes de la société,
que des résultats certains flssent 14, comme le signe auquel on re-
connilt ]aronte i suivre, pour ne pas s’égarer dans la muliplicité
des sentiers inconnus, difficiles et tortueux des transactions humaines,
toutes plus épineuses les unes que les autres.  Les conventions des
parties, nues d’abord, doivent revétir une forme, un vétement pour
ainsi dire ; ce sont les Notaires quj sont chargés de les habiller, et
aux tribunaux appartient de décider, aprés les avoir bien examings,
si,ces vétemens sont convenables. L’on nous pardonnera, nous
Pespérons, cette comparaisun qui, pour étre un peu familiére, n’en
est peut-8tre pas moins vraie. Combien denc n’importe-t-il pas, que
ceux qui le peuvent, sachent quelle est la loi, et la jurisprudence
sur cet objet ; les parties intéressées, les Notaires,lc Barreau et le
Banc, ont tout a gagner & Pexamen calme, honnéte et approfon-
di de cetie matiére. Nous regretterions infiniment que notre article
eiit %effet de blesser des suceptibilités ; nous avons une trop haute
opinion de la tournure philosophique de certains génies, de certaing
esprits, de certaines tdfes saines, bien qu’un peu timides et routi-
niéres, pour ne pas nous rassurer par 13 méme, quc nous sommes
persuadé qu’on ne pourra jamais se résoudre & sc ficher contre un qui,
comme eux, cherche la vérité qu’il rous importe a tous de coimnaitre.

Commengons donc par nous cntendre sur les définitions.

«Clause irritante (Rep. Jurisp. Guyot, tome 3. vo. Clauses, p. 553.)
se dit de celle qui antiule tout c¢e qui serait fait au préjudice d’une loi
ou d’une convention, comme quand on stipule en ces termes, & peine
de nullité.

<« Lorsque la loi est congue en termes prohibitifs négatifs, la clause
irritante est inutile pour annuller ce qui est fait contre les dispositions
d’une telle loi ; mais cette clause est nécessaire, quand la loi ne fait
simplement qu’enjoindre quelque chose.”

Ce qui précéde n’est pas une régle sire : la plupart des auteurs qui
se sont guidés d’aprés la Loi de Justinien, dans la loi 5 Cod de Legibus,
s2 sont ¢garés. Cette loi porte (Lot Sancimus 5 Cod. de Legibus, 14.)
uf que lege fierl profibentur si fuerint facta, non solum tnutifia,
sed pro infectis etiam habeantur, licet legislator fieri prohibuerit,
Zantum, nec specialiter dizerit inutile esse debere quod fuctum est.”

<11 est certain (dit Toullier, tome 7, No. 484.) que cette loi ne
saurait étre invoquéé comme obligatoire et impérative que dans les
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lieux ot le droit romain a force de loi. Ainsi Penseignent les docteurs,
et ¢’est d’ailleurs une chose &vidente.”

Comme ceite autorit¢ n’est aucanement fondée sur ln raison, la
premicére de foutes le- lois, ¢ la raison dit d’aborrt (continue Toullier,
au méme numéro) la raison dit dabord qu’une régle aussi générale ne
saurait &tre admise sans digtinetion § car outre toutes les lois prohibitives,
il y ena dont les dispositions sont si importantes, et d’autres si peu,
soit pour In soci¢té et Pordre public, soit pour Pintérét des pasticuliers,
quil serait contraire 4 fa raison, et & Péquité de punir également ot
indifféremment, Pinfiaction a la défense, par la nullité des autres faits
au contraire. Aussi Pon trouve qu'il y a plusieurs lois qui en défendant
certains actes, les laissent néanmoins subsister, lorsqulils ont ¢1¢ faits
contre ln défense.”

Les interprétes au lieu de rechercher, comme Pa si judiciensement
fait M. Toullier, si cetic régle de Justinien était fondée en raison, se
sont perdus en distinctions, et ont jeté surcette maticre, une confusion
qu’ils auraient facilement ¢évitée, 'ils avaient examiné la question
d’une maniére éclairte.

Il cst de ces choses, de ces formalités tcllement essenticlles &
Pexistence des actes, quil n’est aucunement besoin de clause irritante,
pour autoriser le Juge & déclarer nuls ces actes, ou dire qu'ils ne sont
pas authentiques ; mais d’en conclure que les Cours sont en droit dans
tous les cas, ot il y a prohibition, de déclarer la nullit¢, c’est viler les
principes de la logique, et se rébeller contre la saine raison. Clest
d’ailleurs, se montrer peu connaissant, peu au fait des dispositions
nombreuses des articles de ’Ordonnance de 1667, ot des défenses,
des prohibitions expresses, n’emportent souvent, aucune peine de
nullitt. L’on rencontre souvent les termes: Défendons @ peine de
nullité, ete.et souvent aussi, ilssont omis, comme le dit Toullier, No.
474 du tome 7, “ lorsque la clause irritante est omise, c’est qu’alorsla
contravention 3 Ja défense, n’emporte pas la peine de nullité. »

1l faut done écarter la régle de Justinien, qui n’est pasfondée sur la
nature des choses, et nous en tenir avec Suarez (Toullier, tome 7,
No. 496, p. 584.) ila maxime avouce par la raison, quele législateur
qui se horne & défendre purement et simplement, sans ajouter la clause
irritante ou antre équivalente, est censé n’avoir pas voulu annuler Pacte
fait contre la prohibition ; les nullités nc doivent pas &tre admises
arbitrairement, il faut s’arcéter 3 celles qui sont écerites dans la 10i.”

Avant de formuler les régles qui peuvent servir de guide en cette
mati¢re, nous rappélerons au lecteur, quelques autorités qui nous
paraissent bien dignes d’attention.

«]l n%st pas permis (ancien Dénisart, Vo nullité, No. 58.) de
suppléer les nullités qui ne sont point établies par laloi, en des termes
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assez précis et assez cevidens pour &tre entendus de chacun. Ce
principeest général, ct doit s’étendre A toutes les lois.”

M. Toullier, au No. 482 de son tome 7, se sert d’expressions trés
énergiques.

“Il parait donc, dit cet auteur, que la premiére rdgle cn cette
matiére, est quion ne doit point suppléer arbitrairement les nullités qui
ne sont point ¢erites dans laloi ; car la loi seule peut établir des nullites,,
ct pour annuler ou anéantir une convention ou un acte fait par des
personnes naturcllement capables, il faut non sculement Paction ou la
volonté de la puissance souveraine, il faut de plus, que cette volonté
soit manifestée de maniére que personnc ne puisse la méconnaitre ou
Pignorer.”

Bien plus imposante, est’autorité de M. D’Agnesscau: cest lui-
méme qui parle au T. 8. p. 74, comme suit:

“Je ne saurais trop recommander . ... ...de ne pas multiplier
arbitrairement les nullités, et des’arréter, surce sujet aux dispositions
¢erites dans les Ordonnances, Edits et Déclarations, ete.”

M. Toullier (T. 7, p. 568, dons la note.) observe, avee raison, que
“c’est & propos des lois criminclles qu’il (M. Dagnesseau) fait cette
recommandation, mais que la raison est la méme pour toutes les lois.

Voici comment s’exprime le méme auteur, & la page 590 du méme
tome :

Lorsqu’une formalit¢é n’cst point par clle-méme, absolument
ntcessaire pour observer la justice, mais introduite seulement pour en
faciliter Pobservation, on ne voit pas snr quoi juger, sans clause
irritante,” que le législateur a voulu la prescrire, sous peine de nullité.

«Si la formalit¢ (p. 586) n’cst fondée que sur une disposition
arbitraire et variable, son omission n’emporte point la nullité de I’acte,
sans ’addition d’une clause irritante.”

Ecoutons M. Merlin (Rep. Jurisp. 8me edit., 4¢ Vol. Nullité,:
p. 616.)

¢ Les nullités ne peuvent étre établies que par la loi, la loi scule a
le droit de les prononcer. ”

M. Toullier se résume en bien peu de mots, & la p. 580 du T. 7.

<« Le législateur qui se borne 3 défendre purement et simplement,
sans ajouter la clausc irritante, est censé n’avoir pas voulu annuler
Pacte fait contre la prohibition.”

En se rappelant plusicurs des défenses faites par I°Ord, d’Orléans
(1560) et celles de Blois, (1579) sans qu’elles soient accompagnécs
des clauses irritantes, ’on peut facilement se convaincre que non
seulement les autorités citées plus haut, sont fondées en principe, mais,
de plus, qu’elles sont en rapport parfait avec ce qui se pratiquait en
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France, sous Pempire de I'ancien droit, et ce qui se pratique habituel-
lement.

Tlarticle 167 de I’Ord. de Blois, porte :

« Seront tenus nos Notaires meltre et déclarer dans les contrats,
testamenset actes, la qualit¢, demeurance et Paroisse des parties
et des témoins y dénommeés, la maison ou les contrats seront passés,
et pareillement le temps de devant ou aprés midi, qu'ils auront 16
faits.” .

Cette disposition est conforme 3 Vart, 67 de POrd. de 1539
(Frangois ler.)

On ne peut disconvenir de la sagesse de 1’obligation imposée aux
Notaires, par ces Ordonnances, ets’il était permis de se décider d’a-
prés ce qui devrait &tre, au lieu de se régler d’aprés ce qui est par
la loi, on n’hésiterait guére i dire, que le défaut du Notaire, de se
conformer a’art. 167 de I°Ord. de Blois, doit frapper de nullité les
actes qu'il passe, en violation de ce qui y'est ordonné. MMais PA-
vocat en plaidant, et Ja cour en jugeant, se guident d’aprés les
principes des lois ; et si, par malheur, ces lois n’ont pas embrassé
tous les cas possibles, de méme que si les circonstances particuliéres’
ou se trouve un pays, nécessitent que des changemens ou des mo-
difications solent apportés i ces lois, et ’Avocat qui se refjose surla
loi qui existe, et le Juge qui a juré d’administrer les lois du pays,
doivent laisser au phitantrope et au législateur, le soin de remédier
au mal que les imperfections d’une ancienne législaiion produisent
peut-&tre.

Au reste, cetle opinion sur Peflet de Part. 167 de 1°Ord. de Blois,
n’est pas sans fondement. M. Dénisart (nouveau) s’exprime d’une
manidre précise ct énergique & ce sujet, au ler vol. vo. Acte de
Notoriété, p. 158, No. 6, lere colonne.

« Comme PPart. 167 de I’Ord. de Blois, ne prononce pasla mullité
on pense que ’obervation n’en est pas indispensablement neces-
saire, mais sculement utile, pour fixer exactement la date de Ihy-
pothéque résultant des actes notariés.”

Cela est sibien vrai, c’est que la cour, par un arrdt du 25 mai
1762 (non de date & citer, 3 la vérité, en Canada,) sur les conclu-
sions de M. Séguier, a déclaré valable, 1a donation faite par la Dame
Bouvart, 3 la fabrique de Maintenon, dans laquelle, il n’était pas
dit si clle était faite, avant ou aprés midi.

En parlant de Part. 167 de 1’Ord. de Blois, M. Toullier (T. 8, p.
138) ohserve ¢ qulil enjoignait aux Notaires d’exprimer dans les
actes ¥'ils éiaient faits avant ouw aprds midi. CPétait une précan-
tion de plus contre le faux, et un moyen de fixer Finstant précis
ot prenait naissance ’hypothéque résultant alors de tous les actes
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notariés. L’omission de cette formalite, qui d’ailleurs, n°Ctait pas
exacternent observée, wemportait pointla nullité de Pacte.”

Et au T. 1, p. 83, No. 92, le mé&me auteur nous déclare le résul-
tat de sesrecherches.—'¢ Nous avons, dit-il, essay¢ d’approfondir
la théoric des nuilités, tome VII, p. 616 et suiv. et nous croyons
avoir prouvé qu’on ne doit point prononcer la nullité des actes ou
quelque disposition de la loi n’a point ¢té observée, lorsque cette
peine n’a pas ¢té prononcée par le législateur, et que dans le doute,
les juges nc doivent pas prononcer la nullité, parce que les nullités
sont de droit Ctroit, et ne doivent pas &tre supplétes.”

« Lorsque les actes par le~qucl:, une partic est lésée (dit Pigeau
Proc. Civ. édit. de 1737, T- 2, p. 95) ne sont pas déclarés nuls par
leslois, les Juges ne peuvent les annuller de leur propre mouvement:
comme les actes sont la base des possessions et des propriétés, il faut
Pintervention de la puissance souveraine pour les annéantir.” 5

Nous pourrions en dire beaucoup plus long, et ramener ici, divers
arrdts qui ont prescrit et prohibé certaines choses, mais non & peinc
de nullité, et qui, par cela méme, n’ont pas Peffet d’entacher de
nullité, les actes faits en contravention de cesréglemens ; mais il nous
semble, et nous le craindrions, que ce serait rendre trop long, un article
qu’il est temps de terminer.

Nous ne pouvons mieux conclure que par un résumé qui n’est pas
le notre, mais bien celul de Pauteur distingu¢ que ’on ne saurait trop
étudier, trop méditer, trop consulter, sion est en état de le faire
avee le discernement nécessaire. Ce résumé, nous le présentons sous
la forme de rigles clairement énoncées. Laissons donc pavler M.
Toullier, au T. 7, p. 613 et seq.

¢ On doit s’attacher & la maxime ancienne et raisonnable si énergi-
quement recommandée par d’Aguesseau, T. 8, p. 74, qu’il ne faut
point arbitrairement multiplier les nullités ; qu’elles sont de droit &troit 3
que le juge ne peut ni les créer, ni lessuppléer, niles étendre d’un
cas 3 un autre, et quil faut s’arréter sur ce point, aux dispositions
&crites dans la lol. Ainsi donc.

PREMIERE REGLE GENERALE.

Il ne faut point prononcer la nullité desactes ot quelque dispositions

de la loi, n’a pas é1é observée, 3 moins que cette peine n’ait été
expressément ou équivalamment prononcée par la loi.
SECONDE REGLE,
Quz nlest quwune exception a la précédente.

Tout acte qui ne contient pas les formalités indispensables pour
templir le but de on institution, le but que la loi s’est preposé, est
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imparfait et nul, il doit ¢tre considéré comme s'il n'avait pas existé.

Ce sont ces formalités qu’on appelle intrinséques ou substantielles,
parce yu’elles sont nécessaires d I'existence ou a la perfection de Pacte,
et que sans clles, il ne peut remplir le but de la loi.

TROISIEME REGLE.

Le silence dv 1égislateur sur Peflet que doit produtre Pomission d’une
formalité ou Pinobservation d’une disposition, annonce qu’il a voulu
s’en reposer sur la prudence du juge, qui n’est point lié et qui peut
pronencer la nullité d’un acte, lorsqu’il trouve qu’d défaut d’observa-
tion d’une formalité preserite, Pacte est imparfait, ne remplit pas l¢
but de la loi, et surtout qu’il blesse les droits d’un tiers; mais qui ne
doit jamais la prononcer, lorsque par ailleurs, Pacte peut remplir le
but de la loi, et qu’il ne porte préjudice & personne ; car alors, personne
n’a le droit de Pattaquer.

On doit alors placer la formalité omise au nombre de celles qui ne
sont prescrites que pour rendre 1’acte plus sir et plus authentique, ou
comme une indication des moyens propres & remplir le but de la loi,
lequel peut étre rempli par des equivalents, car il ne faut pas confondre
le mode avec Pessence.

Enfin, dans le doute, le juge doit s’abstenir de prononcer la nullité,
Pacte doit subsister, sauf & celui qui a fait la faute, & réparer le dom-
mage, sl en a causé.”

Nous livrons & I’examen du Barreau, des Juges et de tous ceux qui
par leur position dans la société, sont en état de les apprécier, les
autorités que nous avons recueillies, aussi bien que les réflexions que
nous ont fait faire la méditation du sujet important dont nous avons
cru devoir entretenir les lecteurs de la Revue de Législation et de Ju-
risprudence. Puisse cette faible esquisse des diverses questions envisa-
gées, donnerlicu 3 des discussions sur celles qui seront, 4 n’en pas
douter, soulevées plus d’une fois. Clest par Pexamen suivi progres-
sivement, que les difficultés sont signalCes et ensuite résolues; et si
parfois, cclui qui, tout en désirant connaitre Ia vérité qu’it cherche,
avance des paradoxes, que de plus habiles, de plus éclairés, les
reldvent, toujours dans le méme esprit, et activés par un égal désir de
répandre les lumicres. M.

Montréal, Février, 1846.



COLLECTION DE. DECISIONS

DES DIVERS TRIBUNAUX DU BAS-CANADA.

QUEBEC—EN APPEL.

TerMe DE NovEMBRE, 1845.

Lavrent CHaBOT ET JuLIEN CHABOT,

Requérants pour letires de ratification

Appelants.
et.
Josern Furois,
Opposant afin de conserver.
Intimé.

D’aprés les dispositions de la 2e Vic. chap. 36, sections 5, 7, 14,
28—(Ord. relative dle distribution des biens des Bangueroutiers,
maintenant rappelée,) 1a vente des immeubles du Banqueroutier par
Je Syndic ne les purge pas des hypothéques dont ilssont grevés, quoi-
que les créancicrs hypothécaires aient filé leur reclamation devant le
Commissaire des Banqueroutes; il efit fallu obtenir d’eux une renon-
ciation expresse & leur droit d’hypothéque, et le fait d’avoir filé leur
reclamation ne saurait équivaloir a telle renonciation. Les créanciers
hypothécaires ont encore droit de s’opposer & la demande de lettres de
ratification faite par les acquéreurs de tels biens, et de se faire collo-
quer sur le prix de ’acquisition, nonobstant le paiement fait au Syn-
dic. Ainsi jugé en la présente instance par la Cour du Banc de Ja
Reine pour le District de Québec, le 29 Janvier 1845. Jugement
confirmé en appel, cn Novembre 1845.

Ci-suit le dispositif de la Cour[ du Banc de la Reine.
I
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Quesec, 29th January, 1845,
« Exparte

L. Cuavor & Amn for a Rat. of Title.

No. 438.
et

Jos. Furots, Oppt.

The Court of our Lady the Queen now here having seen and ex-
amined the opposition «fin de conserzver of the said Joseph Furdis, in
this cause fyled, and the peremptory Exception pleaded to the same
by the said Laurent Chabot and Julien Chabot the petitioners in this
cause and the issue thereupon joined ;—as well as the other pleadings
in this cause fyled and the evidence therein adduced and of record,
and having heard the parties by their ccunsel respectively; consider-
ing that the said Joseph Furois, by and under a notarial obligation in
the said opposition mentioned, bearing date the sixth day of July in
the year of our Lord, one thousand eight hundred and forty, and by
and under the judgment recovered by him against Joseph Turgeon and
Simon Tureon, jointly and severally in the Court of King’s Bench,
for the District of Quebec, on the twentieth day of October in the
year of our Lord on¢ thousand eight bundred and forty one, acquired
an hypothec on the lot of land and premises in the said opposition
mentioned and described, for-the payment of the debt and interest in
the said opposition mentioned, which said hypothec has not been in
any manner released, waived or extinguished, by or in consequence
of any act done, or omitted to be done by or on the part of the said
Joseph Furois, and that the said Joseph Furois is entitled to the full
benefit of the said hypothec for and towards the payment of the said
debt and interest, from and out of the price of the said lot of land
and premises whereof mention is mede in the Petition of the said
Laurent Chabot and Julien Chabot in this cause fyled, being the price
and consideration of the sale made to the said Laurent Chabot and
Julien Chabot in the said Petition also mentioned. It is adjudged by
the said Court now here, that the said peremptory Exception of
the szid Laurent Chabot and Julien Chabot, be and the same is here-
by over-ruled and dismissed, with costs. And the said Court now
here doth further adjudge that the said opposition be and the same is
hereby maintained to all and every intents and purposes as to Law and
Justice may appéertain; with costs.

L’on trouvera, dans les factums filés en appel, une exposition am-
ple et fidéle des questions soulevées et décidées en cetle instance.

CASE OF THE APPELLANT.

On the 10th of June 1842, the Appellants acquired by deed of pur-
chase, executed before Bignell and colleague, notaries, from Edouard
Glackemeyer, Esquire, in his quality of assignee of the estate and ef-
feets of Simon Turgeon, a banksupt, @ certain lot of Jand and premi-
ses therein described for the sum of £190, on account of which the
Appellants then and there paid £95, and also upon the further consi-
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deration by the Appellants of fulfilling the obligations of a certain
deed of donation referred to. On the 8th February 1843, the Appel-
lants deposited their deed in the Prothonotary’s office, at Quebec, and
gave notice in the manner prescribed by the statute that they would
apply for a confirmation of their deed to the Court of Queen’s Bench
at Quebec.  On the 3rd June 1843, the Respondent fyled an opposi-
tion afin de conserver, alledging an obligation, executed before Pouliot
and another, public notaries, on the 6th July 1840, by Joseph Tur-
geon and Simon Turgeon jaintly and severally, for the sum of £300
currency, and containing the usual conelusions. To this opposition
the Appellants'pleaded a defence au fonds en fuit, and also a perpe-
tual exception peremptoire en droit, in which they alledged that the
said Simon Turgeon had taken the benefit of the Bankrupt Act, and
that the Commissioner of Bankrupts at Quebec had issued his warrant
as required by law, that a meeting of the creditors of the said Simon
Turgeon was duly convened and had on the 19th October 1841, and
that the creditors present at the said meeting elected the said Edouard
Glackemeyer assignee ; that on the 3rd October 1841, the said Res
pondent PROVED and FYLED his claim against the said Simon Tur-
geon hefore the said Commissioner of Bankrupts for the sum of £305
6s. 44.; that afterwards, to wit, on 2nd April 1842, the said Commis-
sioner of Bankrupts assigned and transferred as required by law the es-
tate and effects of the said Bankrupt to the said assignee, that the said
assignment vested all the estate of the Bankruptin the said assignee,
and that the said assignee advertised for sale the immoveable property
of the said Bankrupt, and sold the same by public sale on the 4th
March 1842, to the said Appellants as the last and highest bidders.
That by deed at Quebec, the 10th June 1842, before Bignell and col-
league, the said Edouard Glackemeyer, in his said quality of assignee
executed the said sale, of which deed the said Appellants seek a rati-
fication. That the Appellants having paid into the hands of the said
Edouard Glackemeyer the price of their said purchase, the sum of
£190, together with divers other sums amounting to £357 9s.. 2d.,
were distributed by the said Commissioner of Bankrupts among the
creditors of the said Simon Turgeon, and that the said Respondent
stands collocated for the sum of £40 16s. 03., that the debt claimed
by the Respondent in and by his opposition is the same as that claim-
ed by him before the Commissioner of Bankrupt; that the said price
paid by the said Appellants was distributed among the creditors ante-
rior in date to the Respondent, and that his morigage is conscquently
extinguished. That the Respondent having fyled his claim in bank-
ruptey had thereby made his option to exercise his rights therein, and
having desired the distribution of the price of the said sale to the Ap-
pellants had thereby abandoned his right of hypothéque upon the said
immoveable to exercise the same upon the price thereof. That the
said Respondent has sold his said claim to Narcisse Faucher, Esquire,
a practising advocate, that the said sale was null and void. That the
said Simon Turgeon had obtained his discharge from the said Commis-
sioner of Bankrupt on the 1st December 1841, and that the proceed-
ings in bankeuptey are still pending. :
Issue was joined and the case put down for evidence. It is estaby
lished beyond controversy that the Apjpellants have paid the price of
their purchase to the assignee, that the Respondent fyled a claim for



268

the same cause of demand before the Bankrupt Commissioner before

the assignment was executed to the assignee, and consequently long

before the sale to the Appellants, that the monies so paid by the Ap-
pellants were subsequently distributed by the order of the Commia-

sioner of Bankrupts, and the Respondent was collocated ascording to
his rights, and that the said Simon Turgeon is a Bankrupt with his cer-
tificate of discharge. Under these circumstances was it competent to

the Respondent to fyle an opposition in the Court of Queen’s Bench 7,
Could he claim to be paid in the Court 3 Queen®s Bench after hav-
ing fyled his claim in bankruptecy? Could he hold himself out to the
other creditors as a claimant in bankrupicy, and at the last moment
put in an opposition in the Court of Queen’s Bench, and by that
means obtain a preference over them? Can there be two distribu-
tions, one for the exclusive benefit of the Respondent in the Court of
Queen’s Bench and another among the creditors generally in bank-

ruptey? Can the operation of the Bankrupt Ordinance be such that
it vests the property of the Bankrupt in the assignee for the benefit of
the creditors generally with provisions requiring the distribution in
bankruptcy, and yet that it isin the power of any creditor of the
Bankrupt without impugning the proceedings in bankruptey to seek
payment any where else but in bankruptey. Does not the deed of
assignment constitute the assignee the legal attorney of the creditors,
and is not the act of the assignee the act of each of the creditors?
I3 not the assignee accountable to the whole of the creditors and have
they any other recourse against him than that of obtaining an account
in bankruptcy? Was not the receipt of the price by the assignee a
receipt by the creditor or creditors who were entitled to the same, and
can the Respondent in this case afier receiving the money through his
agent recover the amount a second time?  Is not the Respondent en-
titled tc rank in bankruptey upon the proceedings of this sale accord-
ing to the date of his mortgage, and what injury can he suffer by be-
ing made to scek his money there? on the other hand what injustice
is not operated by distributing the Bankrupt’s money in the absence
of all his creditors? Notwithstanding however, the Court of Queen’s
Bench maintained the opposition of the said Respondent, and dismis-
sed the Appellants’ contestation thereto. It is from this judgment the
Appellants have appealed,.and of which they respectfully sollicit a
roversal.

A. STUART.

For Appellants,
Dated 24th June, 1845,

FACTUM DE JOSEPH FUROIS, INTIME.

Les Appelants en cette cause, acquéreurs d’un immeuble en vertu,
d’un acte de vente consenti par Edourd Glackemeyer, écuyer, de
Québec, syndic ala faillite de Simon Turgeon, exécuté devant Mire
Bignell et son confrére, notaires, en date 3 Québec le 10 juin 1842,
demandérent & la Cour du Banc de la Reine du district de Québer,
une sentence ou des lettres de ratification le 13 juin 1843.
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L’Intimé, Joseph Furois, fila dans la dite Courle 3 juin 1843, une
Opposition afin de conserver, réclamant ses droits et priviléges a Jui
acquis en vertu d’un acte d’obligation fait et passé a Saint-Michel,
devant Mtre B. Pouliot et son confrére, notaires, en date du 6 juillet
1810, et d>un jugement rendu en la Cour du Banc du Roi pour le dis-
trict de Québee, en datele 20 octobre 1841, pour la somme de £300
avec intérdt du 10 septembre 1841, demandant & conserver son hypo-
théque sur le dit immeuble, ou a dtre payé sur le prix d’icelle en cas
de dépdt en Cour du prix d’acquisition.

Les requérants en la dite cause, Appelants actuels, contestdrent la
«dite Opposition du dit Joseph Furois, Intimé, par divers plaidoyers, et
moyens d’exception que ’on peut résumer en peu de mots, savoir:
que le dit Joseph Furois, Opposant en Cour Inféricure, Intimé actuel,
aurait filé sa réclamation devant le Commissaire des Banqueroutes et
fait son option d’8tre colloqué en la dite Cour des Banqueroutes, et par
1a donné extinction & son droit d’hypothéque.

L’Intimé, Opposant en Cour Inférieure, par ses répliques générales
@ nié cette prétention des requérants comme non fondée en fait et en
«droit, et aprés preuves offertes de part et d’autres, Ja Cour Inférieure a
renvoyé la contestation et les exceptions des Appelants, requérants en
Cour Inféricure, et maintenu unanimement I’Opposition du dit Joseph
Furois, Intimé.  Cest pour infirmer ce jugement que le présent Appel
est porté devant ce tribunal.

L’Intimé, Opposant en Cour Inféricure, a prouvé les allégués de
son Opposition, par les titres filés et par la preuve testimoniale consta-
tant Pidentité de 'immeuble hypothéqué & sa créance et de celui pour
lequel les Appelants, requérants en Cour Inférieure, ont demandé une
sentence de ratification. Sans admettre que les Appelants, requérants
en Cour Inférieure, soient fondés én droit dans leurs moyens de con-
testation, nous prétendons qu’ils n’ont pas prouvé d’une maniére suffi-
sante et 1égale, les allégués de leurs exceptions.

Cette banqueroute de Simon Turgeon, et la vente de Pimmeuble en
question, ayant eu lieu en vertu des dispositions de ’Acte des Banque-
routes, 2¢ Victoria, chap. 36, il était nécessaire de prouver que ’Inti-
mé, opposant en Cour Inférieure, avait fait remise de son hypothéque,
qu’il avait fait son option dans la Cour des Banqueroutes et ét& mis en
ordre parmi les créanciers hypothécaires du dit banqueroutier sur les.
deniers provenant de la vente du dit immeuble. Tout ce que l’on
trouve dans la procédure i ce sujet, est une simple aéiestetion sous
serment, d’une somme due, sans réclamer aucuns priviléges ni hypo-
théque, ni demande d’8tre mis en ordre, comme créancier hypothé-
caire, ou autrement, tel qu’on peutle voir_en lisant la dite attestation, &
PAppendice de ce Factum, sous la lettre (A.) ; dailleurs cette attesta-
tion ou réclamation ne parait pas avoir été approuvée par le commis-
saire, du moins elle ne le porte pas. Il n’appert pas qu’il y ait eu en-
suite aucun rapport de distribution des deniers provenant de la vente
du dit immeuble réguli¢rement fait ni homologué, et quoique la masse
mobiliaire e¢ immobiliaire dela faillite de Simon Turgeon, se soit montée
a une somme considérable, il n’a pas été prouvé que Joseph Furois,
PIntimé, ait regu en aucune maniére, un seul denier. Les Appelants,
requérants en Cour Inférieure, étaient tenus de prouver ces faits;
mais ils ne les ont pas prouvés. Le contraire est prouvé. Vide Ap-
;pc.ndice B.
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Lun des motifs du jugemeit-réndu en Cour Inférieure, est que le
syndic n’a pu seul, ct sans unc remise et abandon par les créanciers
de leurs priviléges et hypothéque, vendre, les immeubles de la faillite
du dit Simon Turgeon, ¢t par conséquent il n’a pu transférer la pro-
priété quitte et déchargée des droits et priviléges acquis aux créan-
ciers hypothécaires sur les dits immeubles. La clause V, de Pacte 2¢
Victoria, chap. 36, établit de quelle maniére les biens du banquerou-
tier peuvent étre veidus, elle dit: « Et lorsqu’aucun créancier aura
< une kypothéque, sur aucuns des biens immeubles du banquerontier,
« lors de la premiére publication de P’avis d’émanation du dit mandat,
¢ ou aura aucuns priviléges sur icelui, pour garantie du puiement
« d’une dette réclamée par lui, le bien meuble ou immeuble ainsi Ay-
<« pothéqué, ou retenu par forme de garantie, sera vendu,.s'il Lexige,
¢ et le produit de la vente passé en payement de s dette, et il sera
« admis comme créancicr pour le résidu, (si aucun il y 2), ot telle
« vente sera faite en |3 maniére que le commissaire Pordonnera, etle
« créancier et lc syndic respectivement passeront tous titres et papiers
¢ propres et nécessaires pour effectuer le transport de la propri¢té.”’

La clause VII. du méme acte dit: « Les Syndics auront le pouvoir
¢« de racheter toutes les hypothéques, obligations conditionelles, gages
< ou garantie, velativement aux marchandises ou aux biens du bau-
< queroutier, ou de les vendre, sujets 4 telle charge ou hypothéque.”

La clause X1V. duméme acte réserve les dettes privilégiées en ces
termes: ¢ Pourvu toujours que toutes dettes dues par le banquerou-
<« tier & Sa Majesté, ou i toutes personnes qui par les loiy de cette pro-
« vince, (non révequées ou changées par cetie ordonnance), ont ou
¢« peuvent avoir droit a une priorité ou & une préférence, relativement
¢ a ces dettes, sur les biens cédés comme susdit, jouivont du bénéfice
<« de cette priorité ou préférence, de Ja méme maniére qu’ils en au-

s rajent joui si cette ordonnance n’avait pas été passée?

La clause XXVIII, du méme acts, réserve aussi tous les droits ac-
quis & toutes personnes, lesquels seront jugés et déterminés en la méme

-maniére que si cette ordonnance n’avait jamais été passée.

Tl est donc nécessaire que les créanciers hypothéedires, qui ont un
privilége ou une hypothéque sur ’imimeuble du banquefoutier, se joi-
gnent aux syndies pour eflectuer Ia vente, ou fassent uhe rénonciation
expresse & leur privilége ou hypothéque ;cest ce qui n’d pas eu
lieu.

Lhypothéque de Plntimé, opposant en cour inférieure, droit réel,
créée sur-Pimmeuble vendu, et droit acquis au dit Intimé par ses ti
tres ne peut pas étre atiéantie par induetion, etil n'y a ancune disposj-
tion positive dans Pordonnance qui annulle le droit de P'Iiitimé et gui
le prive de poursuivre son droit, eir justice.

En supposant que Intimé se soit présenté i la cour des banquerou-
tes, était-il-tenu par-la de laisser obtenir aux Appelants une senfence
de ratification sans réclamer la conservation de son liypothéque sar
Pimmeuble. L’Intimé ne veut pas perded son droit d’hypothéque,
soit que le prix de vente: soit distribué dans la cour des banqueroifes,
soit qu’il sqjit distribué dans 14 Cour du Barnc d€ 14 Reine. Le eiéan-
cier chirdgraphiitd i’est pas lui-méme privé dé faire son opposition

dans la démande d’uné sEatence dé ratification.

La procédure ne montio aucune renonciation expresse de 1a part dé

~
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Plntimé a son privilége et a son hypothéque, et on ne peut pas dire
qu’il ait renoncé par implication & un droit ncquis.

Dlailleurs les Appelants requérant une sentence de ratification, vor
yant le trouble qui leur est causé par ’opposition de P’Intimé, ne de-
vaient-ils pas appeler leur vendeur et le faire intervenir dans. la
cause?

It était libre 4 PIntimé opposant en cour inférieure de faire son op-
tion, il I’a fait d’une maniére formelle par son opposition.

Aprés avoir examiné Pétat de cette cause, et considéré que les Ap-
pelants n’ont pas prouvé d’une maniére légale et suffisante leurs moy-
ens d’exception, qu’il n’y 2 jamais eu de renonciation de la part de
PIntimé ason.privilége et 4 son hypothéque, que par la loi, I’Intimé
pouvait et devait réclamer la conservation de son hypothéque qui n’est
pas ¢teinte, qu’il avait droit de filer et soutenir son opposition afin de
conserver dans Ia cour en laquelle les Appelants demandaient une
sentence de ratification, la cour verra que le jugement rendu en cour
inférieure est correct, et qu’il doit étre confirmé avee dépens contre les
Appelants

TESSIER er FAUCHER.
Procureurs de PIntimé.
Québec, 26 juin 1845.

ProvINCE DU CANADA
DISTRICT DE Qvnnnc.’ ; APPENDICE A.

En la Paroisse de St. Michel, ce 20e jour de juin 1841.
Dans Vaffaire de Siyion TurGEoN, Bangueroutier.

Josepu Furors, de la dite Paroisse St. Michel, écuyer, capitaine de
milice et cultivateur, étant assermenté et examiné le jour etl’an et au
lieu ci-dessus mentionnés, dépose sous serment que Simon Turgeon,
la personne contre les biens et effets de laquelle le warrant de Robert
Hunter Gairdner, écuyer, Commissaire des Bapqueroutes, est émané
dans cette cause, était lors et avantla date de la premiére publication
de1’avis d’émanation du dit warrant, et est encore justement et légi-
timement en dette envers lui, ce déposant, en la somme de deux cent
quatre-vingt-quinze livres, argent du cour 1égal de cette province, ba-
lance de Pobligation consentié par le dit-banqueroutier et Joseph Tur-
geon, en faveur du déposant, passée devant Mtre. Pouliot et son con-
frére, notaires & St. Michel, le six juillet mil huit cent quarante, eten
outre la somme de dix livres six chelins et quatre pence pour frais
d’une action intentée contre les dits Joseph Turgeon pour le recouvre-
ment du dit capital pour laquelle dite sommme de trois cent quatre-vingt-
cing livres six-chelins et.quatre pences ou aucune partie d’icelle,.ce
déposant n’aregu etaucunc autre personne n’a & soh usage ou asa con-
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naissaance on croyance regu aucune siireté ou satisfaction quelcon-
que, excepté la siireté mentionnée au dit acte d’obligation,

(Signé) JOSEPH FUROIS.

Assermenté 3 St. Michel,
devant moi, ce 20 octobre 1841.

(Sign¢)  FRS. FORTIER, J. P.
Certified to be a tfue copy.
Qucbec, 13th September 1843.

R. H. GAIRDNER,
Com. of Bankpt.
Baxe pu Ror,

No. 433.

Ex parte L.CHABOT et al.
REQUERANTS,

ot

J. FUROIS,
APPELANT.

Picces des Requérants.
No. 9.
Fyled, 29th September 1843,
& B.

B.

L’Hon. Robert Hunter Gairdner, écuyer, alors Commissaire des Ban-~
queroutes, étant transquestionné sur sa déposition, déposa et dit:

« Le dit Joseph Furois, opposant en cette cause, n’a jusqu’a présent
¢« été colloqué que sur les meubles provenant de la vente du mobilier
“ dudit Simon Turgeon, comme tous les autres créanciers aw morc la
« livre, laquelle collocation se monte 2 la somme de quaraute livre
« seize chelins un denier et demi courant, laquelle a été réservée par
“ moi, Commissaire des Banqueroutes, comme il avpert: par le rap-
“ port de distribution dont copie est filée en cefte cause, lequel est en
« date du vingt-deux Novembre, mil huit cent quarante-deux ; mais
« le dit Joseph Furois n’a pas encore regu un seul sol provenant de la
« vente des ithmeubles du dit Simon Turgeon. La raison pourquoi
« e dit Joseph Furvis ne peut pas toucher sa collocation, c’est qu’il
¢ y a encore des deniers provenant de la vente des immeubles qui
« n’ont pas été distribués, et qu’ainsi la balance pour laguelle il doit
¢ é&tre colloqué, au mare la livre, ne peut pas éire établie.”

" Note.—~1Il est & peine nécessaire d’observer que la statut de la 7e Vic.
chap. 10, gui a remplacé P’ord. de Ja 2e Vic. chap. 36, contient des disposi-
tions qui donnent 4 la vente des biens des faillis, par le Syndic, tout P’ef-
fet d’une vente par le Shérif. :
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Distrier .
oF . COURT OF APPEALS.
MoNTREAL, ’

IN A CAUSE BETWEEN

CHARLES BLAKE RADENHURST,
Defendant in the Court lelow,

APPELLANT.

. and
ANDREW MACFARLANE,
Plaintiff in the Court below,

RESPONDENT.

A composition entered into between a Bankrupt and two-thirds of his creditors in
number and value, who have proved their claims, although binding upon the remain-
ing third of the proved creditors, is not binding upon a creditor, who has not proved
his claim, or otherwisc snbjected it to the Jurisdiction of the Bankrupt Court.

The importance of this cause, for the commercial community especially, has de-
termined the Reporters to give at full length the respective pretensions of the parties.

CASE OF THE APPELLANT.

This appeal originates in an action instituted in the Court of
Queen’s Bench for the district of Montreal, by the Respondent against
the Appellant, for the recovery of the amount of certain promissory
notes.

To this action the Appellant pleaded several exceptions and the ge-
neral issue.

The Appellant will not here give the contents of the exceptions, as
he has determined upon printing at full length in the present case the
opinion of the Chief Justice of Montreal, dissenting from the other
two Justices who pronounced the judgment in favor of the Respon-
dent; which opinion is preceded by a narrative of all the facts mate-
rial to the issue. .

It may be necessary, however, to say that the exceptions allege the
bankruptey of the Apellant, and that a composition was entered into
between him and two thirds in number and value of his creditors,
which composition is binding upon the Respondent, a non proving
creditor, and offering & denters découverts, the amount of composition,
s0 agreed upon, to the Respondent.

The Appellant fyled all the papers necessary to establish the bank-
ruptey and the composition, two of which he will here inscribe : the
first is, the composition agreed upon by two thirds i number and va-
1ue of the creditors, before Notaries, and the supersedeas granted by
the judge in Bankruptcy.

KK
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« On this day, the twenty-fourth of February, in the year of our
Lord one thousand eight hundred and forty five, before us, the under-
signed Public Notaries, &c.

¢ Personally came and appeared Charles Blake Radenhurst, of the
said city of Montreal, merchant, as well in his own name, as (or and
on behalf of his firms of Radenhurst, Turabull and company, of the
« said city of Montreal, and Turnbull and Radenhurst, of London,
<« in England, merchants, composed of Hector Turnbull of London,
<« aforesaid, merchant, and him the said Charles Blake Radenhurst,
<« of the one part, and Tobin and Murison, Lemesurier, Routh and
« company, Delisle, Janvier and Delisle, by their attornies, Lemesu-
¢« rier Routh and company, Forsyth, Richardson and company, the
¢« Bank of Upper Canada, stipulated for by Thomas Brown Ander-
¢ son, Esquire, Stephen Phillips, stipulated for by the said Thomas
% Brown Anderson, the Liverpool Borough Bank, stipulated for by
¢ the said Thomas Brown Aunderson, the Ayvshire Banking Compa-
¢ ny, stipulated for by William Smith, Johu Carter and company, H.
<« Joseph and company, Scott, Tyre and company, A. Smith and
« gompany, stipulated for by Alfred Philips, Andrew Easton, stipula-
<« ted for by the said Alfred Philips, Dean, Roger and company, stipu-
<« lated for by George Dempster, the City Bank, stipulated for by
¢ Charles Henry Castle, cashier thereof, the late firm of Charles
¢ Philips and company, stipulated for hy Hutchins, Birss and compa-
« ny, William Peddie and cowpany, Dinning and Senior, the late
¢« firm of R. F. Maitland and company, by Maitlands, Tylee and
« company, Thomas Ripley, stipulated for by Robert Smith, Tylee,
<« H. \V. Hauis, stipulated (or by Fredevick Griffin, John G. Macken-
¢ 2ic and company, Pigons and Wilkes, stipulated for by John G.
« Mackenzie, the Bank of Montreal, stipulated for by'the Honorable
¢« Peter McGill, Bruce, Buxton and company, stipulated for by their
“ attorney, the said Honorable Peter McGill, Benjamin Gott and sons,
% stipulated for by their attorney, the said Honorable Peter McGill,
« Frothingham and Workman, Phillip Holland, stipulated for by
¢ James Riddel, James Dougal and company, J. Leslie and company,
¢ William Macintosh, Morrison, Dillon and company, stipulated for
¢« by D. E, Papincan, Buit, Watson and Bust, stipulated {or by John’
¢ Auld, James Schofield and son, stipulated for by their attorney, the
« said Honorable Peter McGill, Edward Ingoldshy, stipulated for by the
said Honorable Peter McGilly Nicoll and Miller, and Nicoll and son,
« stipulated for by their attorney, John Michael Tobin, creditors of
¢ the said Charles Blake Radenhurst, Turnbull and company, and
Turnbull and Radenhurst of the other part, which said parties de-
clared unto us said Notaries:
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¢« That whereas, on the thirteenth day of December last past, a
commission of bankruptey, did in due form of law issue against
the said Charles Blake Radenhurst, Radenhurst, Turnbull and com-
« pany, and Turnbull and Radenhurst, under the hand and seal of
¢« William Badgley, Esq., one of the commissioners for bankrupts for
< the District of Montreal, and circuit Judge of and for the District of
¢« Montreal, under and by virtue of which said commission all the
<« real and personal estate of the said Charles Blake Radenhurst, Ra-
¢ denhurst, Turnbull and company, and Turnbull and Radenhurst,
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<« “was attachcd and seized by the sherifl of the said District of Mon-
< treal.

« And whereas the second general meeting of the creditors of the
<« said bankrupts, was on the sixteenth day of January last past, held
¢ at the office of the said William Badgley, in the said city of Mon-
¢ treal,at which said second meeting, after those creditors of the said
< bankrupts who had not theretofore proved their debts at the first ge-
¢ neral meeting, had been allowed to prove their said debts against
¢ the said bankrupts, the said Charles Blake Radenhurst as well indi-
¢ vidually, as one of the firm of Radenhurst, Turnbull and company,
¢ and Turnbull and Radenhurst, duly underwent the examinations
< mentioned in the act relating to bankrupts, and particularly the ex-
¢ amination mentioned to the fortieth section thereof, and took and
¢ subscribed the oath required by law.
¢« And whereas, the aforesaid parties of the other part, being more_
than two thirds of the creditors of the said Charles Blake Raden-
hurst, and of the said firm of Radenhurst, Turnbull and company,
and Turnbull and Radenhurst, in number and value, who have pro-
ved their debts at the first and second general meetings of the credi-
tors of the said bankrupts, have agreed to compound with them the
said bankrupts for the composition hercinafter mentioned, and on
the sixteenth day of January last past, proposed by the said Charles
Blake Radenhurst for himself, and on behalf of his said firms of
Radenhurst, Turnbull and company, and Turnbull and Radenhurst,
to the said creditors of the said bankrupts, a duplicate of which
said proposition is hereunto annexed, in conformity with the provi-
sions of the law, and to supersede the commission of bankruptcy
so issued as aforesaid, so that the composition shall be binding upon
all the creditors of them, the said Charles Blake Radenhurst,
Radenhurst, Turnbull and company, and Turabull and Raden-
hurst.

¢« Now these presents witness that the said parties of the other part
as well as those stipulating for themselves and their respective firms,
as those represenied by their attornies duly authorised to the effect
of these presents, have agreed, and do hereby agree to accept from
the said Charles Blake Radenhurst, and his said firms of Raden-
hurst, Turnbull and company, and Turnbull and Radenhurst, a
composition of one shilling and three pence in the pound, upon the
amount of their respective claims, without interest, as well on those
of the said claims which are made up in accordance with the ac-
counts already furnished, and which have been admitted by the
said creditors, as the same appear by the schedule hereunto annex-
ed, marked with the letter A, and identified by the signatures of the
said parties hereto, and us said Notaries, as on those of the claims
which shall have been legally proved under the said commission
concurrently with those of the said parties who appear creditors by
the said schedule, and o the amounts therein mentioned, for whiclh
said instalments of one shilling and three pence in the pound, the
said Charles Blake Radenhurst, hath in his behalf and for and on
behalf of his said firms, given and granted to each and every his
said creditors, partics hereto, in proportion {o the amount of their
¢« respective'debts, his certain promisory note without interest, signed
¢ Charles Blake Radenhurst, for the amount of their composition, at’
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~

¢ the rate.herobefore mentioned, bearing date the eaid sixteenth day
« of January last past, and payable six months after date, to the or-
¢ der of and endorsed by Messrs. Tobin and Murison, of .the said
¢ city of Montreal, merchants, receig.: whereof is hereby respective-
¢« ly acknowledged, which several notes, when paid, shall be in full
¢ acquittal and discharge of their respective amounts, without in-
¢ terest,

« And they and each of them the said several parties of the other
part have agreed and hereby do agree 1o supersede and declare null
the said commission of baskruptey, and to consider the said com-
position of one shilling and three pence in the pourd, in full pay-
ment, satisfaction and discharge of the debts of the said Charles
Blake Radenhurst, and bis said firms of Radenhurst, Turnbull and
company, and Turnbull and Radenhurst, and each of them the said
parties of the other part, for themselves, and their respective firms
« and constituents, hercby and forever hold the said Charles Blake
¢ Radenhurst, and his said frms of Radenhurst, Turnbull and com~
pany, and Turnbull and Radenhurst, released and discharged from
the said claims and demands, so set forth.in the said schedule «A,>*
and by the said parties of the other part proved before the said bank-
rupt commissioner as aforesaid, it being the intention of the said
parties of the other part, that this compaosition <hall be binding upon
all the creditors of be said Charles Blake Radenhurst, and his said
<« firms of Radenhurst, Turnbull and company, and Turnbull and Ra-
 denhurst, and the said comimission of bankruptcy superseded.

¢« Done and passed,” &c.
Here follow the signatures of all the parties to the: Deed.
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Province oF Canapa
DisTRICT OF MONTREAL, ; 1§ BANKRUPTCY.

IN THE MATTER OF CHARLES B. RADENHURST.
Bankrupt.

I, whose name is hereunto subscribed, being the commissioner of
bankrupts, and a Circuit Judge for the said District of Montreal, ac-
ting in prosecution of the commission of hankruptcy awarded and is-
sued against Clharles Blake Radenhurst, of the city of Montreal, in
the said District, trader and merchant, as wellin his own pame asa
co-partner with Hectar Turndull, of the city of London, in that part
of Great Britein called England, trading together as such co-partners,
in the said city of Montreal, under the name and firm of Radenkurst,
Turnbull & Company, andin London aforesaid, under the name and
firm of Twrnbull & Radenlurst, Do hereby certify, that I, the said
commissioner and circuit Judge, having put the said commission into
execution did on the thirteenth day of December last, find that the
said Charles B. Radenhurst, as well individually as such co-partner,
did, before the date and suing forth of the said commission, become
bankrupt within the true intent and meaning of the statute, made and
now in force concerning bankrupts. And I did therefore adjudge and
declare him, individually and as such co-pariner, a bankrupt accord-
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ingly; and I do further certity, that the said Charles Blake Raden-
hurst, on the sixteenth day of January last, passed his last examina-
tion, and that at a meeting of the creditors of the said Charles Blake
Radenhurst, individually and as sucii co-partners, who had proved
debts under the said commission, held at the office of the .undersigned
at the said city of Montreal, on this twenty-fourth day of February,
instant, whereof, and of the purport whereof, due notice had been gi-
ven; two thirds in number of the creditors of the said bankrupt, who
had proved debts respectively, being also two-thirds in value of the
said creditors who had proved debts under the said commission, a-
greed to accept the sum of one skilling and three pence currency, in
the pound, upon their respective debts, payable by his note, endorsed
by Messrs. Tobin und Murison. Jnd whereas I have ascertained
that the requisites of the said statute in force concerning bankrupts,
have been duly performed, previous to the holding of the said last
meeting in regard to the offer of such composition, and such accep-
tance thereof by the creditors in manner aforesaid, and that all the
creditors who have proved debts under the said commission, are eigh-
teen in number, and that they now assent to such composition, and
that their debts amount to the sum of Tuwenty-three thousand seven
leundred and sixty-seven pounds, six shillings and eleven pence, cur-
rent money aforesaid.  And whereas, the said Charles Blake Raden-
hurst, hath by his petition prayed that the said commission may be
rescinded and annulled, and that all proceedings thereunder may cease
and determine, I the undersigned, said commissioner and circuit Judge,
acting in prosecution of the said commission, do adjudge and order
that the said commission be rescinded and annulled, and all proceed-
ings thereunder do cease and determine from the date hereof, and that
all the estate and eflects of the bankrupt in the custody and possession
of the assignee duly appointed to his estate, be delivered over and gi-
ven up to the said Charles Blake Radenhurst.

[L.S.]

In witness whereof, I have hereunto set my hand and seal, at
the city of Montreal, this twenty-fourth day of February, one thou-
sand eight hundred and forty-five—(in duplicate).

(Signed,
W. BADGLEY,

Commissioner and Circuit Judge.

The creditors forming an overwhelming majority, and consisting of
the most respectable influential merchants, agreed to receive from the
bankrupt, a composition of one shilling and three pence in the pound,
(he having paid them before the issuing of the commission of hank-
ruptey, ten shillings in the pound,) which composition-was legalized
and made binding upon all other creditors, by the supersedeas n due
form issued.

And the question at issue may be said to be, whether such compo-
sition is binding upon a non-proving creditor, or whether the same
shall be declared inoperative and of no effect with regard to such
non proving creditor or creditors.
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The Appellant is of opinion that the respondent cannot by negli-
gence or wilfully as in the present instance, set an important portion of
the statute at nought, which he would be doing, if his pretensions
were maintained. And that by his wilful absence from the meeting
of creditors, he cannot place himself in a more favorable position than
if present. The law contemplating in the passing of that statute, that
all the creditors of the bankrupt, should prove their debts, and be sub-
ject to the provisions therein contained. The Respondent in this
cause, could not have prevented by his absence the certificate of dis-
charge, if given from operating against his present claim, and the pow-
ergiven the statute, to supersede the cornmission of hankruptey, can-
not be rendered illusory, and of no service, by a claimant who remains
in ambush, to demand and obtain twenty shillings in the pound, with
interest, costs, damages, &c., when every other creditor has aceepted
a composition of one shilling and three pence.

The Appellant is not desirous of extending the present case, as he
believes that the following opinion transcribed literally as pronounced,
contains all the facts of the case, and arguments more pertinent and
convincing, than the undersigned could offer.

No. 1746.
ANDREW MACFARLANE, 1. MERITS.
Action for

4
a £148% 15 6d.

ety crmme

Cus. B. Rapexuurst & Hector TURNBULL.

The Plaintiff and one Archbald Macfarlane, were co-partners in
trade and commerce, at Montreal, from 1st May 1837, until 15th De-
cember 1843, under the firm of A. & A. Macfarlane, on which day
the partnership was dissolved, and since that time, the plaintiff hath
been a merchant, and at all the times and periods hereinafter mention-
ed, the defendants were merchants and co-partners.

Defendants made their bill of exchange, at Montreal, in three parts,
on the 27th of August 1842, directed to Messrs. Turnbull and Raden-
hurst, London, payable 90 days after sight, to the order of the Messrs.
A. & A. Macfarlane, for £1,000 sterling, value received, for which
bill the defendants received from the said A. & A. Macfarlane,
£1,204 10s. currency, being at the rate of 8} per cent, premium, the
current rate of exchange.

Presented for acceptance, 15th September 1842, and accepted, pay-
able at Glyn & Co., bankers, London.

Presented for payment, 17th December 1842, and payment refused,
and protested for non-payment. Notice-costs 2156 for protesting.

Other Bill of Exchange of the Defendants, made by the Defendants,
on the 27th August, 1842, directed to.the said Turnbull and Raden-
hurst, payable 90 days after sight, for £400 sterling, value reccived,
for which last Bill the Defendants then and there reccived from the said
A. & A. Macfarlane, £481 16s., being at the rate of 83 per cent,
premium.

Presented 13th September, 1842, and accepted.

Protested for non-payment, 17th December, 1842. Cosls of Pro-
test, 14s. 6d., sterling. :
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Other Bill of Exchange made by defendants, 29th August, 1842,
directed to the said Turnbull and Radenhurgigpayable 90 days after
sight, payable to the order of the Plaintilt; for £100 sterling, for which
said last Bill the Defendants received from the said A. & A. Macfar-
lane, £120 5s., being at the rate of 83 per cent, premium.

Presented and accepted, 15th September, 1842. Protest for non-
payment, 17th December, 1842. Costs of Protest, 17s.

Sum total, including 10s. per cent damages, interest, costs of noti-
cing and postages, £2,274 7s. 3d.

Paid on_account, £1,233 5s. 4., making with interest £1,367 10s.
2d.—Balance due to A. & A. Macfarlane of £960 17s. 1d., due the
Plaintifis by the Defendants, jointly and severally, with interest from
this day, 1st May 1845.

That, by act passed before Gibb and colleague, notaries, 30 Decr.,
1843, between the Plaintiff and his late partner, Archibald Macfarlane,
their partnership was dissolved from and after the 15th of same month,
and all the real estate and property, and all debts and sums of money,
notes, bills, and all other credits due or payable to the Copartnership,
and all goods, &c., composing the Stock in Trade, should belong exclu-
sively to.the Plaintifl, Andrew Macfarlane, with a Power of Attorney,
from Archibald to Andrew Macfarlane, in the name of the late Co-
partnership, or of cither of them, jointly or separately, or otherwise, to
ask, demand, sue and recover.

Defendants, on 30th August, 1842, made taeir Promissory Note, and
thereby, on the 31st December, 1842, promised to pay to the order of
Andrew Shaw, £408 17s. 3d., value received, indorsed before pay-
ment and delivered by said Shaw to the Plaintiff.

Presented for payment 5th January, 1843. Failure of payment.
Protest.  Cost of Protest, 10s.

Defendants paid on account of said Note, £269 17s. 10d. Balance
due, £163 19s., currency, with interest from st January, 1844.

Other Promissory Note made by Defendants on 30th August, 1842,
payable 27th December, 1842, to the order of Andrew Shaw, esquire,
for £403 3s. 8d. currency, value received, indorsed by Andrew Shaw
before payment to the Plaintiff.

Presented for payment 31st December, 1842. Payment refused.
Protested for non-payment. Costs of Protest, 10s.  Paid by Defen--
dants on account, £161 12s. 5d. Balance duc, £243 11s. 3d. with
interest from 24th January, 1843.

Other Promissory Note 30th August, 1842, by Defendants, to order
of Andrew Shaw, for £425 13s. currency, value received, payable
3rd January, 1843, indorsed by Andrew Shaw to the Plaintiff.

Presented for payment 7th January, 1643. Non-payment. Pro-
test, 10s.

Defendants paid on account £269 17s. 10d. Balance due, £169
14s. 2d., with interest from 20th July, 1843.

The whole of tl:e aforesaid moneys so due, form united £1,484 1s.
6d., with interest as aforesaid.

On the 1st May, 1845, the Defendants were jointly and severally
indebted to the Plaintiff in £2,000, for the price and value of goods
sold, and for money paid by Plaintiff for the Defendants, and for inte-
rest and for money found to be due by the Defendants, jointly and se-



2380

verally to the Plaintifls on an account stated. Promise to pay jointly
and severally to the Plaintiff, £€2,000.

Service of Summons of Declaration on the Defendant, Charles B.
Radenhurst.  No return of Bailiff as to the other Defendant, Hector
Turnbull.

Appearance for Radenhurst.—Turnbull did not appear.—Declara-
tion of Plaintiff, that he does not intend to proceed in ‘this cause against
Heetor Twrnbull.—Radenhurst pleads.—Proceedings in Bankruptey
against him on his own Petition, as well in his own name as a Co-
partner with Hector Turnbull, trading together in Montreal, under the
fiem of Radenhurst, Turnbull & Co., and in London under the firm of
Turnbull and Radenhurst.  Commission of Bankruptey issued 13th
December, 1844, Notice given by the Sheriff duly published. Com-
mission returned 27th December, 1344.

Assignee appointed on the same day by Mr. Badgley, a Circuit
Judge; viz: John M. Tobin, Merchant.

Oun the 16th January, 1845, a second meeting of the Creditors of
Mr. Radenhurst was, in duc form of Law, and after due and legal no-
tice, held and convened hefore Hyp. Guy, Esq., one of the Circuit
Judges, at which second meeting the final oath, as required by the
Statute, was taken by the said Defendant, Radenhurst, and filed of
Record.

Mr. Radenhurst smade an offer of composition {o his Crediiors at the
said second meeting, of one shiiling and three pence in the pound, pay~-
able as stated, and a special meeting was then and there ordered to be
held, for the consideration and acceptance of the same.

That on the 16th January aforesaid, 1845, and after due and legal
notice, on the 24th of February same year, a special meeting svas held
in due form of Law, for the consideration and acceptance of the said
composition, before Mr. Badgley, at which special meeting were pre-
sent two-thirds in number and value of the proved Creditors, who then
and there signified their acceptance of the said composition.

On the said 24th February, in a certain Deed of Composition or Act
of Supersedeas executed on that day by and between Chs. Blake Ra-
denhurst, as well in his own name, as for and on behalf of his firm of
Radenhurst, Turnbull & Co., and Turnbull and Radenburst of the one
part, and Tobin and Murison, and other Creditors of the other part, it
was declared that on the 13th December, 1844, a Commission of
Bankruptey did in due course of Law issue against the said Chs. Blake
Radenhurst, &c., and had been executed by the Sheriff.

The act proceeds to state the second meeting of Creditors on the
16th January, 1845, at which those Creditors who had not proved their
debts at the first general meeting, had been allowed to prove their debts
against the said Chs. Blake Radenhurst, and he duly underwent the
examination mentioned in the act relating to Bankrupts, and particu~
Jarly in the 40th section thereof, and took and subscribed the oath re-~
quired by Law, and that—

Whereas the aforesaid parties of the otker part, being more than
two-thirds of the Creditors. . .. in number and value, who have proved
their debts at the first and second general meeting, have agreed to
compound with them, to wit: with the said Chs. Blake Radenhurst,
and to supersede the Commission of Bankruptey.
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_ The Defendant Radenhurst further saith, that by the said Deed of
Composition and Act of Supersedeas, the said parties of the otker part,
did thereby agree to accept {rom the said Chs. Blake Radenhurst and
his said firm, a composition of one shilling and three pence in the
pound, without interest. Promissory Notes to that amount given by
Radenhurst, payable in six months, indorsed by Tobin and Murison.
That the said several parties to the said act did thereby agree to super-
scede and declare null the said Commission of Bankruptcy, and 1s. 3d.
in the pound shall be considered as full payment and satisfaction.

Supersedeas issued 24th February, 1845, by Mr. Badgley, certifying
that M. Radenhurst did become Bankrupt and was adjudged such}
that he passed his last examination on the 16th January, 1845, and that
on the 24th February, 1849, the Creditors who had proved their debts,
being two-thirds in numnber and value, agreed to accept 1s. 3d. in the
pound, payable in Radenhurst’s Notes, indorsed by Messrs. Tobin and
Murison, and further declaring that whereas he had ascertained that the
requisites of the said Statute concerning Bankrupts have been duly
performed previous to the said last meefing, in regard to the said offer
of composition and to the acceptance thereof, the Creditors who have
proved debts under the said Commission are 18 in number, they now
assent to such composition, and their debts amount to :£23,767 6s, 11d.
and that the said Commission was rescinded and annulled, and the Es-
tate and effects of the Bankrupt to be given up to him.

Plaintifl’s Action accrued. before the said Defendant became Bank-
rupt.

Further exception—That on the 13th December, 1844, a Commission.
of Bankruptey was issued under thesauthority of Mr. Commissioner
Badgley, against the said Radenhurst, one of the Defendants, as well
in his own name as @ Co-pariner with Hector Turnbull.  And that in
the prosccution of that Commission, the said Wm. Badgley found and
determined that the said Radenhurst, as well individually as suck Co-
partner, did before the suing forth of the said Commission, become
Bankrapt within the true intent and meaning of the Statute concerning
Bankrupts ; and ihe said Wm. Badgley did then and there adjudge and
declare the said Defendant Radenhurst a Bankrupt accordingly.

That on the 16 January last past the said Radenhurst passed Ais last

, Bxamination according to Law.

At a meeting of the Creditors, lawfully held at the offite of Mr.
Badgley, on the 24th February last, and whereof due notice had been
given, two-thirds in number and value of the Creditors of the said

. Bankrupt did accept of Is. 3d.in the pound, payablein notes of the
Bankrupt, indorsed by Messrs. Tobin and Maurison.

The requisites of the Statute concerning Baukrupts were in all things
duly observed, and the said Creditors, two-thirds in value, agreed to
compound as aforesaid, and did accept the composing aforesaid.

That the said acceptance of the said composition by the said Credi-
tors, two-thirds in number and in value, is valid and effectual upon the
remaining one-third of the Creditors, and the same has the effect of
superseding the Commission of Bankruptey. .

PlaintifP’s Action accrued before the said Defendant became a Bank-
rupt. .

Further Exception—The Plaintiff’s cause of Action accrued before
Radenhurst became a Bankrupt, and that he hath obtained from the

‘LL
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Commissioner of Bankrupts and one of the Circuit: Judgey, duly authe-
rized to grant the same, a Certificate of Supersedeas fyled, which said
Supersedeas and the matters and things incident thereto preclude the
said Plaintiff from succeeding in this action.

Further Exception—That on the 24th January, 1845, Act of Come
position and Supersedeas between the Defendant Radenhurst as well
in his own nane as for and on behalf of his firms of Radenhurst, Turmn-
bull & Co., of Montreal, and Turnbull and Radenhurst of London, of
¢he one part, and Tobin and Murison, (and others therein named,) Cre-
ditors of the said Radenhurst, Turnbull & Co., and Turnbull and Ra-
denhurst of the other part ; siating the Commission of Bankruptey, and
thatin virtue thercof, all the Reul and Personel Estate of said Raden-
hurst, Turnbull & Co., and Turnbull and Radenhurst, was attached by
the Sherift.

And that at the sccond general meeting of the creditors of the seid
Bunkrupt, on the 16th of January, 1545, alter those creditors of the
said Bankrupt who had not theretofore proved their debts had heen
allowed to prove their said debts, the Defendant Radenhwrst under-
went the examination mentioned in the Act relating to Bankrupts, par-
ticularly in the 40th section, and took and subscribed the oath required.
" “The said partics did further declare that the parties of the ctker part
being more than two-thirds of the creditors, in number and value, who
have proved their debts at the first and second gencial meetings, have
agreed to compound for the composition hereafter, &c. And on the
16th January, 1843, proposal by Radenhurst, for himself and on behalf
of said firms. Copy of said proposal ammesed, and to supersede the
Commission of Bankruptey, so that the composition should be binding
upon all the creditors.

. And that the said parties of the ofZer part did agree to aceept a com-
position of one shilling and three pence in the pound, without interest,
Radenhurst to give his note for said composition payable in 6 months,
indorsed by Tobin and Murison, in full acquittal.

‘That the several parties did agree by said act to supersede the Com-
mission of bankruptey, and to consider the said composition of 1s.
3d. per pound, a full payment and satisfaction, release and discharge,
composition to be binding on-all the creditors, and that the said commis-
sion of bankruptey be superseded.

Supersedeas by M. justice Badgley, 24th February 1845, to Raden-
hurst, as well in his own name as a co-partner with Turnbull, (¢ seid
two firms) adjudging Radenhurst a bankrupt; certifying that Raden-
hurst, on the 16th January, 1845, passed ‘his last examination, and.
that at a meeting of the ecreditors who had proved their debts, two-
thirds in number of the creditors and two-thirds in volue agreed to ac-
cept Is. 3d. in the pound, payable by the bankrupt’s note, indorsed by
Messrs. Tobin and Murison.  Creditors accepting the composition, 18
in number, in amount :£23,767 0s. 11d. Commission rescinded,
;xin'd_ all the property and estate of the bankrupt to be given up to

im.

Oﬂ'gr and tender of Is. 3d.in the pound, and deposits of £81
2s. 3d.

Défense au fait,—Denial of Plaintiff’s facts.

General answer and replication,—The Plaintifis facts are admitted
en the Record.
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The Defendant has proved his facts, and the only question seems to
ba—TIs the Defendant liberated aguinst all kis ereditors by his com-
position with two-thirds in number and amount of his creditors who
have proved under the commission.

The statute, 7 Viet. chap. 10, is certainly remedial and as such
ought to receive a liberal construction. It was made for the relicf of
such traders as shall, without any frauvd er gross misconduct have be-
come unable to puy ull their debts in full.

This intention is fully realized when the proceedings result in' a
certificate which, according to the 59th clause of the statute, dischar-
ges the bankeupt from all debts dus by him at the date of the commis-
sion and from all claims and demands made proveable under the com-
mission,—see 64th clause.

But, says the plaintitl the eficet of the 41st clause is not by any
means so extensive. It does no more than enact, that if two-thirds
of the creditors in number and value and who have proved their debts
agree to compound with the bankrapt, such agreement should be valid
and effectual, according to the tenor thereof, and equally hiading upon
Zhe remaining third of the creditors aforesaid, namely wkho have pro-
ved their debts, and such is cartainly the letter, and if that interpreta-
tion prevails, the whole clause may as well be cast off as nonsense
and the letter will have performed its ofiice of killing, as nothing could
be more useless or absolutely dead than this clause so understood.
But as every reasonable efiort ought to be made so to expound the
law, that it shall be living and effective, we must try to explain the
clause in question, magts ut valeut quum ut pereat and

1st. Itis ohservable that according to the concluding words of this
clause, the composition shall have the elfect of superseding the commis-
sion of bankruptcy, whence it is reasonable to infer that it affects all
the craditors whose debts would have been affected by the further
proceedings and cortificate of dischargs, otherwise the commission
would be left open for such creditors as had not appeared or proved
at the time of composition being accepted,

2nd. The object of the law, as expressed in its preambule, being
the <« relicf of such traders as shall, without any fraud, or gross
misconduct, huve become unable to pey all-their debés <n full,” and
the composition contemplated in the 41st clause having the effect of
superseding the commission, it is evident that unless the composition
beas binding on ail the creditors as would be the certificate itself, the
unfortunate debtor still remains lable towards his non-appearing cre-
ditors, and the principal end of the commission will be frustrated, as
will be also the professed cbject of the law.

3rd. All the creditors of the bankrupt, the present plaintiff inclu-

ed, having been duly notified and called to appear hefore the Bank-
rapt Court, must be considered in the same light as ordinary defen-
dants who, having beea duly summoned and making detault, are
bound by the proceedings in the cause, and upon this principal, the
plaintiff in the cause is evidently bound by the procezdings in hank-
ruptey, to which, as he was regularly summoned, he was- virtually a

ary.
d 443!:. I think the statute makes the composition binding on the eredi-
tors ; but if their should remain any doubt on this head under the sta-
tute, the 75th clause refers us to tho laws of Lower Canada, as the
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rule of decision, and without referring to the Ordonnance de Com-
merce of 1673, which is of doubtful authority in this country, we may
safely rely on the olden law of France in force in Lower Canada as
establishing the rule, that where several persons are interested in the
result of a deliberation, they must all be called to assemble for that
purpose.  Jéu demum factis hujusmodi creditoribus obset st conveniant
1 unwn ct communt consensy declararent quota parte debiti conlents
sint. Siwvero dissentiont tue Pretoris partis necessarie sunt qut
de creto suo sequntur majorts purtis voluntatem. D. 2, 14, 78, cited
2, Boraier, 676.

s Ceux qui refusent de signer, says Bornier, 677, peuvent y étre
contraints comme il faut juger par arrét du 29 Juillet 1578 et divers
autres arréts.

Says Passans arrdts, 599, tome, on a maintenant recours aux atter-
moyemens, la Cour voyant quelques rigueurs de créanciers a coutume a
donner terme anx débiteurs de bonne foi. Elles attermoye aussi les
pauvres et les Clargit voire modérs obligation.

Que s'il y a plusieurs créanciers, d’un detteur, 1a dite Cour a sou-
vent contraint le moindre nombre des créanciers sous signer au plus
grand et des plus grande somme pour attermoyer le detteur.

Méme a Pégard d’un Forain, 8'il y a consentement avec les autres,
pour tel bénéfice de remise, le moindre nombre est contraint ¢’y en-
trer.

Such being the spirit of our common law, taken from the civil laws
of Rome, I think it my duty to be guided by that spirit in the inter-
pretation of a statute cnacted on the same subject, and I therefore
say that the composition, like the certificate of discharge, is effectual
and binding on all the creditors of the debtor who has obtained it, con-
formably to the statute, and therefore would adjudge that the plaintiff
have judgment for the sum of £81 2s, 3d. and that his action is har-
red and must be dismissed as to the rest and residue of his demands.
The defendant to pay costs up to his tender of the said sum of £81
2s. 3d. and all subscquent costs to be paid by the plaintilf. Conside-
ring that the act of composition between the defendant and his credi-
tors therein named is effectual and binding against ali the creditors of
the said defendant, inasmuch asall the said creditors, the plaintiff in-
cluded, were duly and legally notified and required to be present at the
proceedings, whercof the said composition was a part—and consider-
ing that the said act of composition reducer the plaintifi”s claim and
action against the defendant to the sum of £81 2s. 8d. being at the
rate of 1s. 3d.in the pound.

Notwithstanding this opinion of the Chief Justice of Montreal, the
said Court below, rendered the following judgment :

¢« The Court having heard the said plaintiff, and the said defendant,
¢ Charles B. Radenhurst, by their counscl on the merits of this
¢ cause, having examined the proceedings and evidence of record,
¢ seen the admissions given and fyled by the said defendant, Charles
¢ B. Radenhurst, and having upon the whole duly deliberated, consi-
s dering that it does not appear thai twvo-thirds in number and value,
¢ of the creditors of the said defendant have compounded or agreed
# $o compound with the said defendant, and that by reason there-
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 of the agreement or deed of composition by him produced and fys
« Jed in this cause is not valid or effectual to bind the said plaintifl;
# who has not proved his debt under the commission of bankruptey,
¢ and that the consent of the two-thirds of the creditors who have
¢ proved their debts before the Judge and Commissioner to the said
% agreement and composition is insufficient, as a bar to the plaintifi®s
¢ action, doth dismiss the exceptions by the said defzndant, Charles
¢« B, Radenhurst, pleaded, and adjudge him, the said defendant,
¢ Charles B. Radenhurst, to pay and satisfv to the said plaintiff, the
% sum of One thousand four hundred and cighty-four pounds, one
« shilling and six pence, current money of the Province of Canada,”
due for the causes, and with interest and costs mentioned in the said
Judgment.

The propositions which the counsel for tie Respondent M3, Meri-
dith and Bethune, endeavored to maintain in the Court below, were:
1stly. That the Bankrupt Law of Canada does not contemplate a compo-
tion until all the creditors have proved. The composition is to take
place at the second meeting, when, to use the words of the statute,
¢ the creditors who may not have proved their debts at the first gene-
« ral meeting have been allowed to prove, and have proved the same.”
When this has been done, it “is plain that all the creditors will have
proved, and itis then, and then only, according to the wording of the
law, that a composition can take place.

Secondly : That if a bankrupt think fit to compound before all his
creditors have proved, the composition, as has been decided in Eng-
lend, ought not to be held to extend to the creditors who have not
proved. The words ¢ two-thirds of the creditors, in number and va-
lue,” in the 41st section of the Bankrupt Act,* must, it is submitted,
be taken in connexion with the preceding words in the same section,
and therefore mean two-thivds of the ereditors, who proved at the first
meeting, and of the creditors who not having proved at the first ineet-
ing, have been allowed to prove, and have proved at the second meet-
ing: ¢ remaining third of the credilors aforesaid,” must, itis sub-
moitted, be the remaining third of the same description of creditors,
and therefore does not include a creditor who did not prove at the first
or second meeting, or at any other meeting. The words ¢ remaining
third of the creditors aforesaid,” shew that the creditors who can
bind, and the creditors liable to be bound are parts of the same whole ;
and as a creditor cannot.bind others without proving, he cannot him-
selfl be bound unles. he have proved.

Thirdly : That should it be held that the words ¢ two-thirds of the
creditors in number and value” mean two-thirds of all the creditors

-

-~

® 7, Vict. chap. 5, 41st sect,—* And be it enacted that if at such second
¢ general meeting of the said creditors, and after the creditors who may not have
¢ proved their debts at the first gencral meeting have been allowed to prove, and
#¢ have proved the same, and the bankrupt has taken and subscribed the oath herein
¢¢ before'preseribed, and submitted to such examination as aforesaid, two-thirds of
¢ the creditors in number and value agree (o compound with the said bankrupt,
# such agrcement shall be valid and effectual to all intents and purpeses, according
¢ 10 the tenor thereof, and cqually binding upon the remaining third of the credi-
¢ tors aforesaid, and shall have the effect of superseding the said commission of
¢ bankruptcy,from the date of such agreement, and the jurisdiction of the said Judge
“ or Commissioner over the estate and effects of the said baukrupt, shall thences
#¢ forth ceass and determine.”’ .
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including the unproved creditors, then the supersedeas is bad, because it
says merely that two-thirds of the proved creditors have compoundedy
but docs not show nor purport to show, that two-thirds of all the cre-
ditors, including those whose claims were not proved, had agreed to
compound.

‘I'he Respondent furthermore contended, that cven if the Appellant,
had the power to compound, he has not done so according to law, and
that the composition must be held inoperative as regards all the credi-
fors who did not become partics to it.

Firstly : Because the composition was not ws the law requires, en-
tered into ¢ at the second generai meeting of the creditors,”” which
took place an the 16th of Junuary, Lut on a subsequent occasion
namely on the 2Jth of February 1844, .

Secondly : Becaunse the composition ought to have beenby an act
made under the sanction of the Gowt, and the security should have
heen made as available to the creditors absent as to those present;
whereas the agreement was as to form a mere notarial act, and the
security was not extended, nor intended to be extended, to creditors
not parties to the act.

Thirdly : And chiefly, because the offer to compound on condition
of a discharge is not confined to the hankrupt who made it, but exten-
ded to M. Hector Turnbull his partaer, and was made on condition of
a discharge heing granted to him, although he was not under or even
within the jurisdiction of the Bankrupt Court.

In the Court of Appeals, the position talken by the Respondent as
weil as the Judgment of the Court below, werc held good, and in ac-
cordance with the true spirit of the Bankrupt Act.

The honorables Justices Panet, and Bedard dissented {rom the ma-
jority of the Court of Appeals on the principal that all the creditors of
the Appellant had reecived due noticé of the proceedingsin bankrupt-‘
cy 5 that two-thirds of the apparent creditors had agreed to the com-
position, and that the remainder who had not proved were bound by
the said composition, according to the Irench Jaw; and by that
Jaw they were disposed to interpret the working of the Provin-
cial Aet.

COURT OF APPEALS,—MONTREAL.

Tuespay, 10th MarcH, 1846,
PRESENT: '
The Honorable Sir Jaxes Stuanrt, Baronet, Chief Justice of Low-
er Canada, President. '
Mr. Justice Bowex,
¢« PaneT,
¢« BeEDaRrp,
. ¢ GAIRDNER,
The Court of Appeals of our Lady the Queen now here having
seen and examined as well the Record and Proceedings in this eause,
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and the Judgment therein given in the Court below, from which pre-
sent Appeal hath been instituted, as the matters by the said Charles
Blake Radenhurst, the Appellant foc crror and reasons of appeal as-
signed, and the same being {ully understood, and having heard the
parties by their counsel respectively ; and mature deliberation, on the
whole being had, considering that the causes of action of the said
Andrew Macfarlane the Respondent, in his declaration in this cause
in the Court below set forth, were in the said Court, fully proved,
and established, as appear in this cause of record.

And considering also’ that the said Respondent at the time of the
making of the deed of composition, whereof mention is made in the
Plea of Peremptory Exceptions of the said appellantin this cause in
the Court below, made and fyled, was not among the number of the
creditors of the said appellant, who had been allowed to prove, and
had proved their debts under the Commission of Bankrupt in the
said Plea of Peremptory Exception mentioned, and that the deed of
composition in the said Piea of Peremptory Exception pleaded in
bar of the action of the said Respondent,was not thercfore binding on the
said Respondent, and that the said Plea of Peremptory Exception con-
tains no legalbar to the said action of the said Respondent. It isby the
said Court now here adjudged, (two of the members of the said
Court now here, namely ¢ the honorables Philippe Panet and Elzéar
Bedard, Esquires, severally dissenting, that the said Judgment of the
Court below, now appealed from, namely the Judgment of Her Ma-
jesty’s Court of Queen’s Bench, for the District of Montreal, in this
causc rendered on the 29th September 1845, be, and the same is hereby
in all things affirmed, with costs to the said Respondent, against the said
Appellant.  Arditis by the said Court, now here ordered, that the
Record in this cause be remitted to the said Court of Queen’s Bench,
for the District of Montreal.

Certified,

STEWART SCOTT,
C. C. R.
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MONTREAL—BANC DU ROL

Fgvnier, 1532,

No. 219-
TOUSSAINT PREVOST, er Ux. Demands.
8,
NOEL BREUX, Défend.

Le Demandeur avait épousé la fille du Défendeur, laquelle é&tait mi-
neure, lorsque cette action fut intentée.  Cette Jemande avait pour objet
le recouvrement des droits mobiliers de la Demanderesse dans la succes-
sion de sa mére. Le dit Nodl Breux, dans une Exeeption Péremtoire,
prétendit que PPaction ne pouvait étre maintenue, parceque la Demande-
resse étant encore mineure, ne pouvait, quoigu’émancipée par mariage,
poursuivre cette action sans élre assistée d*un fulcur ad hoc.

Les Demandeurs répondirent i cette Exception en soutenant que cetto
action étant purement mobiliére, il n’était pas nécessaire que la 'Deman-
deresse, élant émoncipée lézalement par son mariage, fut assistée d>un
tuteur ad hoc ¢ Que la loi n’obligeait une femme mineure marite, do se
faire assister d*un tuleur ad hoc, que lorsqu’il s’agissait de Faliénation de
ses immeubles.  Que les Demandenrs étant en communauté de biens, et
Insomme réclamée par ’action tombant dans cetie comnmunauté, le mari
geul pouvait intenter cette demande, comme étant le chef de la commu-
nanté et le scigneur des actions mobiliaires qui procident du colé desa femme,
snivant Particle 233 de la coutume de Paris.

Le Défendeur répliquait, que dansle cas actuel, il s’agissait d’une uni-
versalité de meubles qui devait éwre considérée comme un immeuble.
Cependant la Cour du Bane du Roi de Montréal, par son Jugement du 17
Février 1832, débouta Pexception du dit N. Breux.

MONTREAL—BANC DU ROL

OcToBRE, 1838,
No. 619 et 1404.

H. ROBERTSON, et Al Demandeurs.

s,
AUGUSTIN PERRIN, Défendeur.
et

FRANCOIS PERRIN, Tuteur, Oppt.

L'immeuble du Défendeur avait &8 saisi & la poursvite des Demen-
deurs. Il &tait affecté au donaire coutumier non encore ouvert en faveur
des enfans nés du mariage du Défendeur avee feue Clémence Racicot.

Frangois Perrin, comme Tuteur des enfans, forma opposition afin de
charge du droit douaire coutwmier.

1 opposition ne fut pas contestée. Mais par Jugement du 19 Octobre
1838, la Cour du Banc du Roi de Montréal, la débouta, sur le principe que
le dovaire u’était pas encore ouvert.
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