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LEGISLATION ET DE JURISPRUDENCE.

VOL. 1. MONTRÉAL, MARS, 1816. No. 6.

ON TRE RODIAN LJAWS, AS TIIEY CAME DOWN TO US In1 0oe)Us
Juris Civilis.

Read by R. S. 1M. BOUCIIETTE, E.squiro, before the .M1ontreal Law
.Students .Socty.

MR. PRESIDENT & GNLMN

In responding to your flattering invitation and appearing before you.
to, day ini the, to me, îinpractised charac-ter of a lecturer, 1 feel that
you have conferrcd upon me zan honor wliich I shial be able but
slenderly to requite. Afy inability to adora my subject ivithi ail those
graces of ornament and diction which would impart to it a 'varmn and
pleasing interest impresses me at this moment wvith unfeigned diffidence ;
but yielding ta a sincere desire of promoting as far as lies in my power
the laudable objects and pursuits of yaur association, 1 deemned it iny
duty, as a member of the profession, ta which you are aIl aspiring, to,
endeavour at least, to, contribute something ta tIre Temple of legal science
ivhich, you are edifying, not for yourselves alone, but for Society at
large.

In availing myself af the latitude yon were pleased ta allow me ini
the selection of the subject matter of the preseat lecture, 1 found dhe
rang@,ofýtopics that feul within the Scopr, of Jurisprudence in general., so
large, that I experienced muehi hesitation ia the choice which it was
fittest I should mnake an the present occasion, not only in relation te
,.hlat might be most acceptable to.yourselves, but wvith reference te xny
ability ta treat my subj ect; Sor 1 confess withi inaffeeted lhumility that
in the large sphere assigned ta me, there are màny abstruse branches of
the laiv, to the exposition of-which, withi becominglearning and wisdom,
1 feel unequal, and 1I thierefore, have restricted xnyself as much, as
possible wvithin the boundaries of an elementary lecture.

Under ilhese cicmmtnes ave selected for -your considoration
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tliis evenitng, an hibtUriCltl ESSay On the Roman LaWS, Ùs Coule (1lown
to us in the corpus juis civilis. The subjeçt itselt is one of great
iiitrinsic interest anmi m the hands of one more decply conver2aiit
with the classic. and legal lore of' the Etenal City, it coulil not mail te
be mnade as entoitai ning as ît %ou1d, floy, must bc instructive. i aspire
nc>t, therefore, to lay before ou thP resuit of any very proiobinc inv'es-
tigation or rescarch in the recondite, pages eof History or Lai-, 1>ut !fly

aimi will be attained, if in treating the matter in luand5 in a manner
quite eleznentary, chiefly frrom notes carefully taloen in the course of
general reading, 1 can convey to you au clear idea of tu origin, coin-
plctiou and preservation of that areat work wvhich has stood the tnst of
ages, and whieh still at this day, stands an imperishiable monument of'
thc grcatncss and wisdom of the ancient Romans.

The Code, the Pandects and the Institutes appearcd ia Constantino-
ple and wvere promulgated as the laws of the Empire, hetiveen the
years 527 and 534. of the present era, or nearly thirteen hundred years
aftcr the foundation of Rome. By the code and tue Pandeets ai
other antecedent laivs wvhatevcr, were solemnly abrogated ; and se ri-
gorous indeed is the injunuciion given to abstain from any application
ýof the repealed laws, that te do so, is declared te be a crime amount-
ing te fraiu4 or forgery. Falsi reus est, qui abrogatis legibus ui4i-
tur. (0)

It -,v ill, however, be neither uninteresting or unin.structive te takze a
bnif retrospeet etf Roman Jurisprudence before the days of Justinian
and te examine what were the Iaws thus bodily consigned te oblivion,
ater escaping that wvide and desolating ruin whichi the ruthless hand of
the Barbarian spread over fair Ita!y and which. sliool the Western
Empire to its very foundatiens and suc.ceeded at last in it*s total over-
throw.

Nor Iuad the newv Code wvhiclu had been gleaned frora the wvisdoin of'
the ancient legal Code of Rome, perils of a less imminent chauacter
to encouaiter froin. the degenerate and barbarised Greeks, the Persians,
the Tartars9 and otiier asiatie. nations, who, towards the close et' the
15th century censummated the extinction et' the Empire of' the East,
when Mahomet the 2nd stormed and plundereçl Constintinople, ba-
nislied the lisignia of' the Cross and exalted in its stea.d the Crescent,
wvhich to this day adorns the mosques and mnarets et' the far-famed
Byzantium.

That tiiese abrogated Iaws were very voluminous, we are justified
iii believing upon the authonity of Justiniian himself, wvho informns us
in his solemn confirmation et' the Pandects that nearly 2000 Books

('), Coîîst. ad Scna. § 19.
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or Treatises, contaiing upiwards of 3,00,000 of linos (iricentas
in!1riadas versuum,) %veto necessarily consulted and studied by ille
compilers anid condensed witlîin the compass of '50 Books and about
150,00 linos or verses. (*)

]3eyond thé knowledge we thus derive of the magnitude of the bo-
dy of the old lawvs tlîat preceded the Justiùiian Codification, wve knowv
littie or nothing of tltem, exeept wvhat lias been embodied in the Cor-
puts Juris Civilis. H-eie dl' course are substantially consignC(l, iii a
more concise form, the laivs scattered, as before reznarked, through
1-000 different Treatises referred to.

ln tho first Book of the Digest wve find a succinct ceotint of the
origin and progres of the civil law and of the succeýsion of magis-
trates and eminent Jurists *hîo flourishcd from the days of Papirius
doiva to the timne of Justinian. Blorrowed fi'om the writings of the
celebrated Pomponius and followed by Gaius, this titie oflers at once
a clear and corapendious sketch of tlic beginning, rise, ami advance-
nient or th c iiil law, as transmitted to present generations in the
Corpus Juris; and I could not tiierefore follow a more judicious
course than by adopting as my text this passage of the Pandects in
tracing an outline of the liistory of Roman Jurisprudence.

Although the primitive governent of Rome ivas un absolute mo-
narchy, the -çiisdomn and justice of Romulus, at aù early périod adinit-
ted the pbpe to a,voice in legîslation. The sovereign indeed re-
served to himself the exclusive right of proposing lavs, but these laws
were suhmitted for the assent of the people in the thirty curie or
wards in which the City ivas divided. It was not until the reign of
Tarquin, the proud, whose tyranny and vices provoked the expulsion
of the Kingts, that any attempt seems to have heen made, of wvhich at
Ieast wve have any knovledge, to collect and arrange into something
like order, the royal ordinances and enactments and siïch other lawê
as had obtained the sanction of inagisterial decisions or the equally.
efficient sanction of universal consent and customn.

PÂ%PlruÂN COD.-:Tle. compilation of Publius or Sextûs Papirius
in the reiga of Tarqauin, the proud, is the earliest cssay of the kind ive
have on recôrd, and this indeed is imperfect;3 a few fi'aglnehts only
rêmadining to us of the labours of that eminent la,.%'er, whose digest
-vas denominated jus civilis -Papir-ianium (t), whichlibas trans:nitted
his name Nvith, honot to posterity.

(«) Hist. Juris. de confirm. § S.
(t) Gibbon in a uioted and learnedl chap. on Roman Juris. containètd iii

the 8th Vol. ôf hiis Decline aud Fali of the Roman Empire, p. 5, *,a not:
atppears f0 dloibt thn existence of this Code and thinks that thé Jus. Papi-
rionura of Gravius Fhîccus, quoted in the D. hii. L. 'rit. XVI. C. 145, wvas
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Tho expulsion of' royalty seemns ta hava~ bocîî succeeded by a «ort
of legal anarohy, the lex tribunitia having bodily annullcd aIl the
royal laws nnd thoreforc subverted the authority of' the Papirian Code

or sto lceîving the Romans durinif a neriod eof neirly 20 ye rs ivith-
eut any positive rude for their governance and obliged te reoet te the
sole moral force eof sucli customs as recoiveil gecral assent.

Thtis state et' things could net be long jrotractcd in an ago wlcn
the fameofet Selon and Lycurgus liad alrcady given to .Atliens andi
Lacedomon, se mucli celebrity, as the sents of' legislative wisdoiù and
moral philosophy. Honce utuler the solemn sanction eof publie au-
thority a deputation or mission wvas appel nted te ropaîr te the Athenian
republi, for the purpose et' obtaininga knowledge et' their munitipal
laws and et' engrat'ting themn afierwards, ulpon the legal institutions eof
Rome.

Twi£LvE TKBLES.-The lawvs copied on this occasion, ia se, far aq"
they wvere deemed applicable te the genîus of the Roman people andi
te the state et' Roman seciety, werc inscribeti by the Pcemvirs upon
ton tables et' biass ci, ivory or' w'ood (roboras~primum deindè JEreas,
says I-alicarfiassus,) ivhich were set up in the l'arum l'or public inspec-
tien, study and commentary. To these -were added the following yenr
two others, xvhich, supplieti the omissions or defloiencies et' the ton.
original tables, and hence arose the 12 Tables et' the Roman Law,
s0 famous in the annmals et' U-istory, and inlto, which had been trans-
fused se many et' the sounti procepts et' the Prince et' the Grecian
Sages.(,) Non shoulti 1 omit the mention bore et' that famous
Ephesian surnained the wvise man, who about this time wvns cast a%
an exile on the shores et' ltnly, andi te whom. is ascribed the honor,,

net a commentary but an original wo'rk compiled in the time eof Coesar.
But ive rnay fatitly believe that the profounti Paul from, wvhom this lawv is
borrowved would be exact ia this respect and,%vould net use the positive
language. IlGrapius FWlacu ir. libre jure Papirianum,11 xvere ho net que,
fin- the cemmentary.

(*) I have followed in Ihis passage the test of the Pandeets andi the
historians Dion. lialican. andi Levy. Gibbon ia his declino andi fali of the
Roman Empire, vol. 8, pp. 8, 9, rejects the truth et' the Roman mission of
the Decemvirs te Alhens and he founds bis rejeetion upon the fnet that the
Grecian histonians of that perioti appeneti flot ealy ignorant of that fa-
meus embassy but even of' tho name and existence of Rome. H-e cites
ilonodotus, Thucydides, (A. Li. c. 330, 335) Theopompus (.j. u. c. 400) andi
others.

Pliny (lib. 111. %,> -ives te Thophrastus -%vho m-roie . v. c. 440, the cre-
(lit eof being the finst G reek whe dfiligently wrete any thing et' or concera-
ing the Romans. Gibbon thinks. it 'improbable also,-Ilhat thè Patnicians eof
Rome would tah-e much trouble te copy the austere ]aws eof a, pure derno-
craoy;. bat weighty as must be the doubts eof se learneti an histonian, hi.-
reasoning is some-%vlnt inconclusive andi scarcely suficient te destroy the
streag prosumption -anising t'rom the analegy eof the laws of Selon and the
Iaws ef te 12 Tables,
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tint only of te profottnd. exposltion of ticelw of the 10. Tables, Lut
also that of thecir aincadmient. Thie name of' ilrniodori.. k honora-
bly recorded in the Pandects nnd ks iîuctioned wvith veneration. hy an-
cdent and modern historians. (4)-

JUS CIVIL.-Ncxelt in order to the lawvs of tho 12. Tables or mo.qt
probably growving out of the application of tîtose laws, wvas the jus
civile or cemmon law, a species of lex non scrizpta, resulting from the
lcgal discussions of the Forum, the interpretation of the laws u4 gi-
ven by learned Jurists andi the judgments of magistrates in individual
cases. So ;ve have in England andin theU U. S. of Anierica, the ar-
gurments of couinsel, the dicta of Judges and the decisions of Courts,
combining to produce the, law of precedents and to engrift on the lcx
scraipta or positive lawv of the country, a body of laws poEssessing a
quasi binding authority. And hiere 1 may bc pcrnîitted to remarkh, that
this vast accumulation of legal opinions and speculations collected in
the voluminous reports of adjudged cases in both the couintries refer-
red to, threatens to involve future generations into that confusion w~hicli
preceeded in the Roman Empire, the compilation of Trihonian and
his associates; anti it sceins not improbable that, in~ pror»ess of trne,
this thon overgroivn and unwvieldy mass of legal perpiexities and legal
wvisdom, ivili lead to resort to that comprehiensive and intelligible
systemn of Codification of whIci so brilliant an example is contained
ia the Pandects and the Code. But this is a digression and 1 nowv re-
toma to the history of the Roman Law.

LE.cis AoTIONES.-As the commun law formed and developed i&4-
self, Tribunals w'ere organized and the expediency of nxethod in the
procedure suggested itself. The importance of forms became mani-
fest, and hience arose Utce actiones legis or lcgitimoe actioncs,, whiich,
required so strict an adherance to a.prescrihed form of wvords and cer-
tain specifie symbolical actions that any departutre tlîerefromn subjected
the, Promovent, Libellant or Prosecutor to a non-smit.

Thc actiones legis (&. u. c. 446,) w'hichi iere strict celinical
actions now becamne a inomentous branch of Jurisprudence, and Ap-
plus Claudius (whlo is variously adorned with the cognomea of Cen-
tumamamîs, Crassus and Coecus,) alike distinguished for his law learn-
ing and his general science, wrote a treatise on the actiones legis, of
ivhich, however, the hionor wvas filcbed from hlim by one of those fla-
grant, instances of breachi of trust ivhich must for ever tarnish the glory
of Gnous Flavius. This Gnous Flavius the disciple of Claudius, sur-
reptitiously obtained a copy of the treatise la question, wvhichi he pre-
sentcd as his oivn, to the Roman people, who exalted him la conse-

(0) Supra.
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quence o the several. dignities of Tribîîiii, Senator and Edile, ivit
lie enjoyed, iinoreover, the usurped lionot of liaving flic labours'oi a
learned Jiirist, bis injured patron, xtecoginised under the ninme of the
Jus civile Flavùfinurn.

Subsequently Sextus Z/Blius coinpiled anothcr %vork on the actiocs
legisq known as the Jus JElianum .

Hithierto, pratician influence had se predominated in flic ceiiturin or
hundreds int ivhich Rome ivas divided (flic votes in tiiese, centuies
being hascd utr'on Propcrty) flint thic mass of ftie people growýing jea-
lous at an order of tiîings which, de facto, xîullified blîcir voice, in-
sistedi ilat in the passing of laws, the votes slîould lie laken Ihy tribee.
Nor did this modification of patrician legisiative power yield toxiplete.
indepiendence to the vobers, uintil thte occuit suflage of ftie ballot Nvas
introduced 10 relieve the cmbarassed debitors f'roni the icâr of a relent-
less creditor, the client from the restraint of his patron, and voteis.- in
general frora that influence ivhich those citizorts posse.,: wb'o are ex-
alted to the lionors ni the stite and enjoy high autlîority nmron; tlhe
people.

PLTEBrSCITA.-Tlie laws thius enacteid by popular su:ffrage ive*c, de-
nominateà Plebîscita; bit'so grent became the confusion nrisig out
of this new insus of legisiation, and oflen so incongribous the enacImLentsý
under it, thiat under the dictatorsliip of Hortensius thcy were for the
xnost part cithier 'abrogztted or amended, and the lex Hortensia and
r1efor-medplebiscita were afterivards, lookzed tipon as alono coiifainîing
the rules ni action and the force oi lawv.

SENATUS CONýSUI.TA.-Trli5 paveil the ivay to the supremne legisia-
tive authority ni the Senate, and hience, upon flic Coiiscript Fathers de-
volved the important and responsib)le task nf enacbing laws. The de-
crees oi the Senate.were called Senatus consulta, and becamû of grent,
weiglit and authority aniong the people.

JUS HNRRUu-hs laWS Nere e.XPOUnted and aýdmini-tered
by the Roman Magistr-ates getierally; but thic I'rotorian Edicts nbone
weat thie ýength of supplying flic dects of a lawv, as well as ofcx
plaining ifs latent ambiguities. Tiiesc Edicts constituted iat ivas
termed the Jus ?ionorcriumy as prnceeding from the Ihighest Judicial
functionnry ni flie State, wvlîo ivas invesbed ivith especiad public hoe-
nors and extensive juidicial prerogatives.

It ivas to one nithebe Proetorian Edicts vastly more compreliensive
ia ifs scope tlîan any others and more solemnly promulgated that,
]Rome was behiolden for itq first ivell digested code ni laws. 'hlie reign
of the emperor Hadrian %vas rendercd famous as the epoch i the
Pe>petual Edict, and the name oi Salvilis Julianus will ho Itanded
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dmsi~ iith tînfading glury 10 civilized nations as the author ofthlat Ce-
lebrated Ordinaiice.

Froni tliis period the powver of xuaing laws for tic Empire ecns to
have pasCd ivlîolly into the liand:i of the Emnperoisz. Froni the reigéns
of Augustus and tlîat of Trajan, tic C'"sars appeau f0 hîave contcîîted
themsclvcs ivith the pr-omutlga,ýtion of their Edicts thirotghflich interven-
tion of Iloman Magiýstrates, or as Matristrates themselves, and in f113

Decrccs of the Sonate wvc frequcntly find insertcd, with. rcîinrt.s of
peculiar respecct, the Episties and Orations of the Prince. 1Iadian
ivhom 1 have before nieiti,)ned, wvas tlîe first of the Emperors, wlio at
the bcginning of the second century of tic prcsent Era, yielding, to t he
dciates of ambition, îhrcev off ail disguiýse and assumed the plenlitude
of legisiative power in w'hicli lie Nvas folloived by lus stucccssors.

CONSTITUTIONS, RESCRIPTS, EDICTS.-1IcnCe, iilftOrwIi.rds Z11708
thiat mnultitude of Constitutions, Rescripts, Edicts and pragmatie sanc-
tions composing that large hody of ]Roman law- whiicli ivas at a later
day metlîodized and condensed into duose thrce faisions compilations
knoiva under tic respective naines of the Gregorian, the 1-ermioginian
and tlîe Tlîeodosiaa Codes. The Gregorian covers the period from
Hadriaa A. D. 117 down to tic rcign of Valcrian A. 1). 254. 'ghc fier-
inoginian commences ivith tnc rcigyn of Clauditis in 268 & descends 10
Uic lime of Dioclesian in 284, a pcriod of 16 years only and yet indlu-
ding 6 diffeèrent reigns, sucli was tien tlie cphcmeral tenure of the Im-
perial Crown ; and tlîc hast, tho Theodosian Code, beginning with
Constantine the Great in 306 dovvn to Tlîeodosius in 42Q1. 0f tiiese
threc Codes Ilue last oniy lias been preserved to the present time, and
among is compilers we find the nasmes of Caius, ]Papirian, Paul,
Ulpian and Modestinus, mca so pre-emainent in their day, thiat by a
'Special Edict of Theodisius the Younger, they were solemnily pro -
nouaced 10 be the Oracles of Jurisprudence tlîroughout the Empire.

Nowv in glaacing back at ivhat b~as been said in the preceding pages
ive gatiier that tlmc 1aws ivhiclî gt)werned the ]Roman Empire from an.
early period of its History dowvn to thue agc of Justinian were composed
as folow.ý:

Io. The Juts civile .Paparianum under thic Kings.
2o. The lex tribunitiz ihich abrogated thie Jus Paparianum.
3o. The lawvs cf the 12 Tables.
4o. The Jus civile or common laiv.
5o. The léeis actiomnes caled also Jui Flaviarnun and Jus 'l-

*nun.
6o. The Plebiscita or popular laws wvhich wer2 afterwards merged

in the.leoe Hortensii.
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7<b. he Scuitai coiisilt« or decrees of thc Soniate.
8o. 'Ple Jus /wnorariint or P'raztorian Etiicts, or tailler the Peilc-

tal E dict wvicli w~as a digest of theni a11, andi
9thi arnd lastly.-Thrle Constitutions, Rescripts andi Pragrnalic Sanc-

tions of the Einperors, which -as before stateti, were for the Most part
coinprised iii the Grcgorîan, the Hiermoginian andi the Titeodosian
compilationg.

'lus stooti the great h)ody of the Roman Lav in the bcginning of tho(
5tij century, wben thè geniue of Justinian conceived andi devised tlue
Herculean plan of collecting andi condensing that vast undigesteti mass
of legl lore, a-id lcarning, and Moral1 plîilosophy, (-) into the compa-
ratively narrow littiit-; of the Code, tbe Pandects andi the Institutes.

Trionian, the most 1lhoriotis nt least, if flot indlecd the most
profbunti Jiirizit of bis age, -%as the miaster-spirit to wb-Aom ibis great
and momentous work was entrusted ; -antd lie andi bis learnietiso
ciates, 9 iu îîumber, in the preparation of tbe Code, andi 16 iii tho
Complilatin of' the Digest, achieveti the arduous task assigneti to them,
nmuch witbin tbe perioti aliottd for its performaacz, suchit ere the
veal, thie ability andi ibae genlus ibiat %vere broulit inb action in tlle
ftulfiiument of the Iniperial Mandate.

The Justinian Code appearcd on the 7 Ap. A. D. 529, flot qufite a.
tiwclve montbs after the wvork wvas commenceti; ant in 534 it ivas
proinulgateti a second tin;e wvith additinnal Constitutions anti £dicts,
but It docs îîot appear that ibese effecteti aay inatenial changes or
modifications in thie iiow, exieting laws.

111E MAGNUMN opus-The Digest for the compilation of whicli ten'
yvears biat been coniputeti as necessary, wvas presenteti to the world lu
its present shape within the astonishingly short perloti of three years,
It is true, hiowever, that over-hiaste anti precipitation have been as-
eribeti, anti not unjustly so to the compilers, from the occurrence of,
incongruous anti repugnant lawvs under the saine hieats; but ibis is
hiardly sufficient, te detract materially from tbe hionor and-the gratitude-
due to thiemr for theëir labours.

lThe Code embotiies the Constitutions andi Rescrlpts of thie Roman.
Einperors, bcginning ivifh thc reign of Hadrian, anti it is chiefly bor-
rowed frein tie Codes of wvhichi -ie have alrcady speken, tbat is te
saye: the Grcgorian, the Hermoginian anti the Theodosian. It is di-
videti liet twelve Books, en. h Boeok into Tifes, anti these aganit

Laivs, Principia, anti Paragraplis, anti h is usually quotet in that order,
as is also etie Digest, i. e. tke Bock, the Titie, the Law.

The Digest, the most precious of thie great works left to pesterity by

<') 'Ilie mere M. S. S. are represeniiedias se bulky tiat tlîey were bur--
ihien cacugli for inauiy caincký, imulfrtini ca;nctcrruin omis.
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Juistinian, coîîtains the solemn dicta and opinions*of learncd MaTgit-
trates and eminent Lawyers, who flourishied both under the Repuhlic
and under the Empire, as taken from, fiîir wvritings or thecir rcsponsa.ý
But althougli the names of -some of the grent Jurists of the Consular
period. are not altogether preterînitted and that fragments are inserted
froni the legal writings of a Caius, a Sextus-£Iitis and aMui-
Scoevola, yet the compilers of the I>andlects-ýz, writing imader limperial
commands, are evidently clîary of references 10 the Repulblican Era,
and IVO (I0 not, I believe, find in the Digest, q uotatioîîs froin more than
twelve of the eminent men w~ho flourishied as the oracles of the Forum
during that famous period of Roman Hiistory.

Both in the Code and the Digest, is inscribed. at the head of cadi.
law) the source whience it is laken. In the Code thiat source is always
an Imperial Constitution or Edict, but in te Digest it is usually thîe
wvrtings or the responsa of eminent Jurists, w'hose names are inscribed
ivith great formality over the lawv wlîich is to receive the sanction of
their aut.hority. The reaons assigned for conferring iîpon them this
honor are so just and praisewvordhy flhatyou ivili permit me to, insert thern.
here as we flnd tiiemin the confirmation of tle Pandects, § 10 and 20.
Jiquum erat, says that law, tara sapientium~ hominvm iorniintr
lacturnitate, non obliterari, ium ii4 t mnanifestum esset ex quibus
legisiatoribus que ex corura libris /hoc justitie Romanoe Templura
,Sdificatum esset.

The Pandects are divided. mbt 7 principal lîeads or divisions, called
parts, comprising togetlier fifty Books wvhiclî'arc subdivided after the
manner of the Code into Tities, Laws and. Paraga plis or Principi1a,
in a manner atonce simple and lueid.

The Institutes to wvlicli tie name of Justinian lias emphatically at-
tached, probably from the supposition which, seems at one finie to havc.
prevailed. that tlîey were written. by himself, were meant to contain,
as they really do, the elements of Civil Jurisprudence. Inferior ia
magnitude and importance to the Code or the Digest, yet have, they.
no less 0,an thiese clicited in ail counitries the admiration of the Laivycr
and the Philosopher. They are ivritten ividi somewhiat unequal ele-
gazice, however ; the passages ascribed to Justinian hein- distinguishe&
by the comparative barbarismn of flheir style, from. those copied from a
similar work by the celebraied Gaius, dating as far back as the reiga
of Marcus Aurelius or Antoninus Pius, tic lafinity of %vhichi is es-
icemed to be in tic lii-liest degree classical. Tho Institutes, as wvc
noivpossess them, are. tic resuit of tle combined labours of Tribonian,
Theophilus and. Doroilheus. Tlîey are divided mbt four Bookfs, anîd
ihese into Tifle.; and Paragraplis.

To the Code, flic Paîîdects an.d the Iistutes werc, çubqcqîie"v
GG
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ddda series of Constitutions and Edit of the emperor Justiniart
hhnsiýelf. Titcse Constitutions wvere called Novcdlhe or Novels, <rom
thecir more recent promulgation, and are 168 lu numbher ; thero are 16
Edicts. 'fhcse Novels.- seeni Io hetray wvonderfut <ruitfuilness in the
legisiati ve powers of Justinian's mind, <rom the rapid succession in

~vhch heymate hei apearnce 'hey were sometimes ivritten in.
Greck, the language- in which. tlîey are stili e\tant in the CSoputs

IVe have thus traced, tliough in a very cursory manner, for wlîicli
the lîmàts of titis lecture musi be our apology, the oengin, progress and
completion of the Code, the Paiudects and the Institutes; and if we
pause a moment te contemiplate the vast treasury of human %visdoni
and experience front wv1ich they have been derived, it will be no
theme of surprise that these imniortal compilations should have recei-
vèdtheUi sanction of ait civilizeti nations and shoulti have been bodily
adepteci as texts of law by most of themn, anti partially rcceived by aIt.
'The reference to, thent as te written rcuasoan.l the Courts of ait en-

iihe.dcountrieq lu which thecy possess ne authority as iaiv, is the
highiest or-der of approbation or eulog' that coulti bo coniferred-upoa
ten; andi the universat, tssent of mankind te tose branches of Ro-

manx Jurisprudence wvhich are genernhly applicable te flic transactions
of civilizcd societies, such as the lige subjects of contracte, bailients,'
servitudes anti rany etiiers, fixes îndelibly tuec stamp of w'isdom on.
those laws tvhicli could thus happily have generalizeti ami settleti the
rules of action, hy which, men shoulti be, andi are ln fact, go-
verned. (

:rhiat ihiese invaluable repositories of tlie science of Jurisprudence
shouiti have heeon prezerved In us amidst the vicissitudes thiat marked
the history of Europe and Asia miiner, duriing the barbareus andi the
mniddle ages, seems alinost provide'ntia11 especially wvhen we refleot that
iintil the iniddle of the fifteentlh century wlicii the art of printing was
itiventcd, th.-y existeti but lu rare manuscripts expeseti net only tothe
destruction of the elements andi the depredations of barbarian warfare,
but aise to the stili more dangerous cupidity, or ignorance of idie scri-
viners andi poots, ivhu net unfrequently, reg,,ardle.ss of the value of the
works they-destroyed, obliterateti inestimable M. S. S. of the descrip-
tion of the Institutes or the Pandects or perhaps seme precieus

V) The Code the Pandulcts zuud the Institutes are tue common iawv of
Bohunmia, Cermany, Ili[uug-ary, Traiusilvaniia, 1>oland, Portugal anti Scot-
Iaild. In Franc> italy anti Spain they are constantly appcaled to, as aise
ili Sonth America. E.ven la England, ivhierc ajeatous predilection in favor
of Ihleir own, aboriginal iaws provaiil:s. the civil lai 'vas citeti Nvith --Te.a
weigut doîvu te ihuc reign of E M. 1. and to this day the uniVers:iticS of Oxi-
ford anti Cambridge have professorships of Civil Law.
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drama froni the peu of Soffliocles or Jtlveuîatl, for the paîrpose of
applying the pare.hntents or~ papyrus on which tliey %vere w'rittcn to
theoir own ulseless atnd ofientintes Paltry effusions. One will readily
bolieve after tlîis the story told of the singular recovery, by sir
?Robert Coton, of the original miag-na chwrta, wliich tlîey said lie dis-
v;oered in the lîands of a Tailor,«jist as bis unhalloiwed scissors were
cutting it up for mensures.

Nunierous instances of thiese vandalic, and mnercen ary obliterations
of useful chronicles and scientific, essays liave been discovered wvithin
the latter 2 or 3 centuries. The practice itself of erasing M. S. S. le
use the parc.hments for other wvritiîigs obtnined inost probably :it a ve-
ry early period atnd is said to b.- coevai with days of Catullus. lt is
the chemical mnas, tlie ait of reviviig the origiý,nal M. S. S. iviieli is
conîparatively modern.

The restoration of Palimpsests, (sucli is the name given ho Iliese de-
faceLI papyri) bias now becom-e the favorite study of a certain class of
antiqunrians and sone, of te most learined men in Gcrînany and Ihaly
-ire pursuing a hune of researclh whiicb is hocped mny lend Io important
historical and literary discoveries, and supply -sonie of tlie lo,:t passagesi
of those great legal productions, of IvIlich ive noiw possess but at felw
=1atered fragment:s.

Indeed, it is but w'ithiu a coînparatively fewv years, (1 believe in
1819 or 20) tat a Palimmpsest %vas fouud in tlîe ambrosian libiary at

ilanu, whiichi contains animost complote thme Institutes of Gaius., from
ivliiclh it is we'sl kznown thie Institutes of Justinian, were la a great
measureborrowed. For îlîis invaluable discoeery the world is indebt-
cd to professor Mai.

Justinian, the Atlas, on whomn seaimcd Io rest te ponderous tomes
of Ronian Jurisprudence, te legal Hercules of his age, if 1 may be
zillowed the expression, as applicable to the magnitude of the ivorh-s
aceomplislied under Iimii, Justinian after a reign of 38 yenrs. died A.
D. 565. The epochi becomnes tlue more niemnorable froin tc eveats
whichlloefrsereyla -iiF, cay m-ouldered int dust, than
the glory of tlie splendid monument of Rloman law wliicli lie land
reared, became clipsed, and the Code atnd thie Paudects gave way to
barbariain laws, thiat usurped lteir place and %vell nigi tlireatened îliem
with complete annihilation.

Tbecy, in fact, disappeared and remainzd in :a state of almost total
oblivion, until towards the middle of tlie tw~elfîth c7ntury, wien sud-
denly aîtd by a divine mh-nGale (sudh is the lauguage of Poiltier in luis
xtrefacie te tUe Digest) a comrplete and autîtentic copy of the Juý44tian
Paudeots resuscitahed, eersi-t tlandenz c sepiilcrz 1eicbris, -and zippear-
cd iii 1136 at Amaniphi an Ttalian citv near Salerno. Prom Amaîphii
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this celebirateti copy %vas transferrcd to Piea, and finally in 1446, was
soleminly deposited ia the Iibrary at Florence.. It is froin luis famous
MU. S. that the most approved editions of the Pandect2î have since,
been copied and collated.

Thanks to the ingenlus and ail-important discovery of Guttemberg
and *Faust, a discovery ivhich, from the wonderful facilities it lins af-
forded for the disseminatiori of thought, forms perbaps the xnost re-
rnarkablo and eventui epocli la the modern annals of mankind, the
great works of which we are now speaking, as well as those which
have since sprung froso the pen of the Iiterary and the learned of all1
countries, are now placed beyond the, chance or probability of loss or
destruction.

l'he- Press has multiplied copies cf the Justinian compilations
in such an oxtent as to justfWy us ia entertaining the well founded
hDpe thaï. posterity cari neyer be bereft of the possession cf those inva-
luable trensures, and that they wvill go dowvn to future ages, amended,
polished -andi perfected by the experience, erudition andi wisdom of
those Lawvyere and Philosophers., whose peculiar study they have
been anti whose splendid commentaries are ne less precious in the
cyes of the learneti of ali nations than the text-books themnselves
whi;hi the commentaries have enlarged and expounded.

The first edition of the C. J. C. with which, xe are acquainted, is
that cf D.. Gothofred, pritited at Lyons in 1583. It contains the
learneti notes cf its eminent editor and le published la 4 vols: royal
8o. (1). Among the varioue editions since extant, the most accurate
and approved, is the famous Amsterdam edition of 1663, la 2 vols:
folio wvith the notes of the sanie learacti D. Gothofred. (t)

0f the Corpus Juris Civilis: cum glossis', there are many editiong,
but the best are those of 1589 and 1627, G vols: la folio. The C. J.
./cademicum is usuaUly distifiguished from the others by aiphabetical
labels placed at the beginning of each book andi projecting beyond
the margin.

Aniong the earliest expositers cf ]Roman Jurisprudence, we find
Jrenerius, Martin Cremonensis anti Bulgars cusuadsigih

ed civilian of Florence, tom. 121 andi A.lciatus a famous Milenese
Jurist. Duarenus, Ponelus, Hottomanus andi Brissonlus bring us doiva
te the days of the great Cujacius. Then wve have Gravina, VinniuEt,
Evorardue, Nootit, Fehed, Veet, Schultingipus andi Heinoccius. Their
varjous coinmentaries cever the whole or most of the subjoots treatoti
in the text of the Code, the Pandects anti the Institutes.

')One vol. only la the possession of a learnod friend here.
(t) Thfs Ed. is in the library of the association cf the Moatreal Bar,
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They have written in latin and the large volume of their ivritings,
ilemands in the student wlio would become acquainted ivitIî their pro-
fowid and sonietinies subtie expositions of the tcxt, no ordinary labor,
assiduity, and perseverance.

Thus far we have considered the body of the Roman Law as it came
to usfrom the hands of Tribonian and his coadjutors; and it xnaybere-
membered, that in speakingr of the Digest in particular, some allusion
wva. made to discrepancies and imperfections that crcpt into it, thronghi
the over-hiaste, probably, witlî which it ivas completed. Thiese c'onsts-
ted in some inensure in the confounding of existin g witli obsolete or
abrogated lavs ; in the adoption, in different places, of the opposite
opinions of the Sabinians and the Froculeans and ia the obscurity of
many passages whiiclî involved the lawvs in perplexity ; but tIme princi-
pal defect wvas to be found in the wrong collocation of divers laws,
under heads to which they had no immediate affinity. To these Iaws
4vas given the name of lcgesfugitive.

These faults of the Tribonian compilation did nut escape the acu-
men of tlîat great. Jurist, whose venerated name lias become with us
as that of a houseliold God, 1 mean thme profouInd POTHImEn, who, at an
early stage of Ihis legal studies conceived the plan of removing from,
-the Pandects tiiose antinomies and blemishes hoe had detected in themn,
witlîout aevertheless, altering the general order and metlîod of the
work.

In the achievement of this object, his life seems to have been in a
great measure devoted; and although lie sometimes despaired of the
accomplishment of lus task, his ivavering courage -,vas sustained by
the approbation and the counsel of his renowned contemporary the
immortal d'Aguesseau, and hience he persevered to the end, and final-
ly,in 1743,his elaborate work appeared in 3 vols. folio, with this Title.
Pandectoe Justiniane in no»um Ordinem' digestoe cum legibu codidis
quoejus pandectarum, confirmant, exyplicant aut abrogant.

In this great work the order -)f the B3ooks and Titles as adopted by
Tribonian, hias been'scrupulously preserved ; but in thme details of each
Title, the economy of the subject-matter lias undergone very many
and important modifications and improvements, and tlîe defects of the
original to, wlîich I have already adverted have been materially if flot
wholly corrected. This he has accomplishced ut immense labour, by
recalling under their proper heads, the lavs; scattercd through the
whole work, and by gleaning from the Code and the Novels, additional
authorities Io support his positions and enrich his compilation.

His Titles are not unfrequently clivided into Sections, tliese into
A~rticles, and these again into Paragraphs and Principia. Each Titie
Fetains its orijginal heading, but the Sections,,Articleq and Paragraphs
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zirc also preceilcd ly brief cxplanatory denoiiations or ti mries,
whicli add te the facilities of reference and give te the wh'lole subject of
thec Titie, the colierence and consistency of a Treatise. Nor ouglit it
to escape our niotice thiattliesc lreand imiportant improvements have
bCcn eng-raftc(l on the Justiîîian compilations w'ithout in any manmer
detracting Jrom their utility, in flie foi-ni ia which they wverc first pie-
scnted to ils; for alihougli hIe erder of partieular lais is ofiený invcrtedl
in the samec Tille or traîîsferred froni one B3ook or 'file to anothier,
yet at the end of encli Paragraph or Principiîm. the Law from. whichi i
is taken is cited withi great, precision in coîîjunction witlî the ame of
is author, and thus is rendercd beth elear anti easy a reference te the
criginal.

With this splendid work befrcr us, as tlle production of our own times
ive have pcrhiaps littie toe nvy in the glory of the I'stinian. age. The
famie of this acu' compilation of the Digest spread rapidly tlîroighout
Europe, andmilntoglio,,t the savants of Leipsie attcînptci te question the
depth ef flue lcarning displayed la flic prolegonienia, tlle lcarncd of'
aIl counitries souglit, the %vork with avidity, and Ille naine of Ille irn-
inortal Pethier, our modern Trihonian, became everywlîere. endearedl
nd( vencrated. May, rnany even hnstened te Paie te sec hlm, rand
it is related of a learned Spaniard, a celebirated Professer of Salamanca,
that fanding Pothier absent w'hcn lie souglit, hlmi in the French Capital,
hoe asked te bc at leas.t permitted te heheld his class, and te sit ia ]lis
chair, and the Professer pressing his iips te it -with enthiusiasm .Cx-
claimed: "c 1 arn sittinga in t/he chair w/tere /tabitually re&idcs t/e
corypkeu of Jurists."

Thuis short digression cari nced no apelogy te yen, gentlemen, ivito,
doubtless, as well as mryself, feel for the authmor of the Traité dese
Obligations, tluat high degree of respect and admiration te wivhl fIat
Treatise atone -would ho sufficient te, entitle hlm, witheut, appcaling te,
tIc other great works wvhicli ive have justý bricfly descrihed.

Pothier'ls Pandeets ]lave gene throughi several editions la flie varions
ferras ef the folie 4o. and 8e. Thc Paris folie edien of 1818 (which is
the 4th) is printed wlth rexnarknhlc neatniess and care, and besides,

heing adorned by' thepocaýi of theAc hr it coatains interestioe
fac .similes of his own M. S. andi'of thc farnous Florentine M. S.. of
the Digest frent ivlicli the celebrated Colliofred editien wvas copied.

The 0opwzi9 Juris lias been partially tra islated by divers frenich
wvritbrs. Ferriêre's translation -of the Institutes 15 familiar te yen al.

The Code -%as tri nsated I)v Tisset la 1806 or 7 and the Novelles by
Beranger, fils, la 1811. 0f thc Digest wve liave a frenchi version by
1{ulot cf thc first 4-1 Bocks and hy Berthelot cf flic renining six.
fhicrd is aiso a transhioin of the first Books by l'Abbé de Bréard-



255

Neuiville. Of the Institutes ive liave likzevise a inucli esteemed englislî
version by Dr. Taylor, L. L. D.

The dcsigns wvith %vhiichi 1 set out in the present lecture, 1 fiave noiv
brouglit to a close. Wha-.tcver the success ivill ivhiclh thiat desiziu lias
beeni carried out, it lias neverthecless been my endeavor to convey Io
youi a general but distinct ontline of flint great body of Justinian logis-
lation to, w'hiclî soine reference is miade ia ahinost every page of' the
ivorks yout constilt in your daily professional studies: and by tracrng,
lîoveverrapidIy, to, thecir sources the laws iii thecir collective forai, as
contained in the Code, the Pandeets and the Institutes:, and dwelUin-
upon the siagular and l)rovi(lential event of tlieir preservation downvi t(
our oivn tiînes, it lias hWen iny airn fair more to excite tlian gratify your
curiosity ia relation to those colossal and endturia(- miemorials of roman
intellect and greatness.

Our early impressions derived f-rm thie I-Iistory of Rome are those
or admîiration for thîe hecroisin, the independence, the genius, the lite-
rature, the laws and the power of its people. Tliese impressions l>e-
corne deeper as ive afterwvards investigate miore philosophically their
claims to, this admiration ; and ive have the higliest authority to Say
thiat this sentiment of reverence ieih we feel for ilie roman ame and
roman institutions is one to ivlieh thiat name and those institutions are
pre-eminently entitled.

One of the legal luminaries of modern times, the great cliancellor
D'Aguesseau, thus beautifully expresses hliraseif ivhien spcakiag of
Roman Jurisprudence, and the passage is se apposita, that 1 cannhot for-
'bear giving it to, you entire.

"lTout y respire encore cette hauteur de sagesse, cette profondeur
de bon sens, et pour tout (lire en un mot cet esprit (le législation qui
a été le caractère propre et Singulier des maitres du moade. Comme
si les grandes destinées de Rome n'étaient pas encore accomplies, elle
règne sur toute la terre par sa raison, après avoir cessé (le régner par
son autorité. On dirait en effet que la, justice n'a pleinement dévoilé
ses mystères qu'aux juris-consultes romains. Législateurs encore plus
<lue jutrisconsultes, de simples 'particuliers,, dans l'obscurité de la vie
privée, ont mérité par la supériorité de leurs lumières, de donner des
lois à toute la postérité ; lois aussi étendues que durables ; toutes les
nations les interrogent encore, et chacune on reçoit des réponses d'une
éternelle vérité."ý--Disc. sur la Science du Magistrat.

With this elocluent testimoay before us, proclaiming the wisdom
that pervades the r.cl inherita-nce of laws left by ti Romans to mari-
kind, and comiag as that testimoay does from a source so enlighitencd(
,and exalted, it would ha presumptuous to add any thiag of xny own in.
Qrder Io point ont hoiv important, hoiv neccssary, must be the study
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of those»laws to him vho would aspire to become eminent as a jurisf,
or wise as a legislator.

'With this citation, therefore, I take leave of my subject, more than
ever convinced that there is as much truth as elegance in the thought
and the language of Pothier, when he tells us that in reference to her
laws, Rome is our common country : Roman communem legum patriam
confessus est.

L'INSCRIPTION DE FAUX.

L'Ordonnance de 1737 n'ayant pas force de loi en Canada, l'on n'est
point, en ce pays, assujéti aux formalités qu'elle prescrit, quant à la
manière de procéder sur l'incident dont il est question.

Il est peut-être raisonnable <le suivre autant que possible, la marche
qu'elle indique; mais comme il y a dans l'incident, plusieurs personnes,
si toutes ne se conforment pas, de consentement, à cette Ordonnance,
on ne peut annuller leurs procédés à cet égard, à moins que des règles
le pratique, n'aient, de point en point, reglé ce qui doit être fait, et
que l'on tienne pour certain, que ces règles de pratique ne sont pàs
contraires aux lois existantes en cette matière.

Il n'y a donc d'autre parti à prendre, que de recourir à lOrdonnance
de François 1er, du mois d'Octobre 1535, chap. 9. (Vr. Ordonnances.
le Xéron, Tome 1. p. 149.)

L'article 10 porte ce qui suit: "Pour ce que plusieurs parties sont
promptes à mettre en avant et alléguer fausseté sans bons et sans
valables moyens, nous avons ordonné et ordonnons que dorénavant'
aucuns ne seront recevables à alléguer fausseté, s"ils ne maintiennent
aux actes de la Cour, et au Greffe en personne ou par Procureur
spécialement fondé de procuration, la pièce produite fausse, et en ce
faisant s'inscrire et bailler les moyens de fausseté dedans trois jours,
lesquels seront mis au Greffe de la Cour, avec la pièce que l'on
maintient de faux croisée et communiquée à nos Avocats et Procureurs,
lesquels pourront requérir avec la partie iceux être reçus pour eux
adjoindre, sans toutefois les communiquer à la partie contre laquelle ils
sont baillez, et après seront mis ès mains du Juge pour être jugez s'ils
sont admissibles ou non, et s'ils sont jugez admissibles, Paccusateur est
reçu à inforlersurle contenu par information secrète non communiquée,
eans appeler partie à voir jurer témoins, laquelle faite sera rapportée
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moyens semblent prouvez et vérifiez, ou aucuns d'iceux à sufflisance,
les Notaires, la partie, et autres coupables de la fausseté, seront
ajournez à comparoir en personne ou pris à corps, comme l'on trouvera
la matière disposée ; et s'ils comparent seront enquis, examinez et
interrogez, et sera procédé extraordinairement, le procès parfait, la
fausseté déclarée ; et ou par le dit procès extraordinaire, la fausseté
ne pourrait être terminée, seront les parties appointées contraires et
en procès ordinaire."

Comme il est facile de le voir, il y a dans les dispositions le cette
Ordonnance, differentes choses qui ne peuvent rentrer dans le cadre
de nos procédés judiciaires, à raison de la nature même de ces
procédés; mais toujours, est-il vrai, qu'après avoir élagué ce qui
ressort de la voie extraordinaire, l'on a le vrai principe de la Procédure
dont nous parlons. Nous n'avions donc pas tort de dire qu'ils est,
peut-être, raisonnable de suivre autant que possible, lamarche qu'indique
l'Ordonnance de François 1er.

Nous comprenons, sans peine, que les dispositions de cette Ordon-
nance, sont endeçà de certaines formalités usitées, requises,
nécessaires même. A cet inconvenient qui serait un mal sérieux s'il
était sans remède immédiat, il est un moyen de parer. Les Cours,
en Canada, bien qu'elles n'aient pas, plus qu'ailleurs, le' droit de
prononcer des nullités que la loi n'a pas prononcées, ou voulu qu'elles
prononçâssent, possédent néanmoins, celui d'établir la Jurisprudence, là
où la loi garde un silence absolu. Or dans l'espèce dont il s'agit ici,
il est des incidens auxquels, assurément, l'ordonnance le 1535 n'a
aucunement pourvu. Il faut donc, pour parvenir aux fins de la Justice,
des règlemens, soit expressis verbis, ou du moins une Jurisprudence.

En Canada, si nous ne nous trompons, les Cours ont, en général,
agi sur ce principe. Il nous souvient qu'entre autres causes, une de Marie
Eléonore Rivé Vve, Demanderesse vs. Joseph Longtin, Defendeur,
et François Marie Bel, fils, Intervenant, Garant, donna lieu à la Cour du
Banc du Roi de ce District, de se prononcer. Il s'agissait d'une
inscription de faux que voulait faire l'Intervenant contre l'expédition
d'un contrat de mariage, produit par la demanderesse. L'Intervenant
avait, comme 'il a été d'usage dans cette Cour, commencé par
interpeller la demanderesse de déclarer si elle entendait faire usage de
cette expédition. Cet acte d'interpellation, était accompagné d'une
Procuration pardevant Notaires, de l'Intervenant à son Avocat.

La Demanderesse attaqua ce procédé comme étant irrégulier et
contraire aux dispositions de l'Ordonnance de 1737, qui règle les
matières d'inscription de faux ; elle prétendit que l'Intervenant aurait
dè d'abord, présenter Requête exposant les moyens, demander à

TT
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linscrirç en faux, et faire ordonner sur cet exposé, s'il était jugé
sullisant, que la Demanderesse déclarât dans trois jours, si elle entendait
faire usage de la pièce arguée de faux, etc.

La Deinanderesso cita le Rep. Juris. Guyot. tome 9, vo. Inscription
de faux, p. 256, 257, 258, 259 et 260. Merlin Rep. Jurisp. tome 6,
p. 13s, 139 et 141.

Mais là Cour (à l'unanimité des quatre Juges) le 20 Avril, 1836,
jugeant que P'on n'était pas tenu de se conformer à l'Ordonnance de
1737, laquelle'n'est pas loi en Canada, déclia que l'Intervenant avait
procédé régulièrement, ci suivant l'usage observé devant cette Cour.

La motion <le lIntervenant fut donc accordée.
L'article que nous soumettons ici, aura, nous l'espérons, son utilité,

en ce qu'il produiva, sans doute, quelques réflexions sur ce qui, n'est
pas, et devrait être fait en cette matière, et par le Barreau, et par le
Banc, lorsqu'il se présente des questions qui ressortent de l'Inscription
de Faux. M.

Montréal, Janvier, 1846.

Jullités non prononcées par les lois.- Clauses irritantes.-Règles
fondamentales, utiles, nécessaires même pour le Juge, et tous
ceux qui y ont inlérêt.

Nous ne nous dissimulons pas les difficultés que nous avons à
aborder, dans l'examen de la. question dont le titre qui précède,
indique assez clairemement la nature : difficultés moins inhérentes,
peut-être, au sujet, que surgissant des préjugés que des circons-
tances toutes particulières, des opinions formées depuis longtemps,
et quelque fois, une habitude routinière de chercher et api,!-quer
machinalement, des autorités, ont naturellement fait naître, alimen-
tés et enracinés, Ce serait peu connaître le cour humain, et
l'influence qu'exercent sur les esprits, les habitudes et la routine,
que de regarder comme faciles à déraciner, les opinions amenées
par les premières, confirmées ensuite par l'autre. Et l'on ne pour-
rait, à moins de fermer les yeux sur ce qui se passe au milieu de
nous que comprendre combien est difficile, la tâche de celui qui,.
pour attirer l'attention sur un sujet de haute importance en lui-
menme, et d'un grand inté,êt pour toute la société, doit, de prime
abord, s'en prendre, bieu qu'avec certaine déférence, à ces pré-
jugés dont l'ompire est si puissant, parteut. Aussi pouvons nous
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hous rendre témoignage, qu'un teul désir n'ous anime, comme un
seul motif nous a porté à examiner le sujet dont nous nous odeupons :
découvrir, faire connaitre et faire pratiquer ce qui est vrai, juste at
convenable. Il nous a paru que la discussion de ces questions, était
hautement appelée, et qu'il importait à toutes les classes de la société,
que des résultats certains fûssent là, comme le signe auquel on re-
connût la route à suivre, pour ne pas s'égarer dans la multiplicité
des sentiers inconnus, difficiles et tortueux des transactions humaines,
toutes plus épineuses les unes que les autres. Les conventions des
parties, nues d'abord, doivent revêtir une forme, un vêtement pour
ainsi dire ; ce sont les Notaires qui sont chargés de les habiller, et
aux tribunaux appartient de décider, après les avoir bien examinés,
si .ces vêtemens sont convenables. L'on nous pardonnera, nous
l'espérons, cette comparaison qui, pour être un peu familière, n'en
est peut-être pas moins vraie. Combien donc -n'importe-t-il pas, que
ceux qui le peuvent, sachent quelle est la loi, et la jurisprudence
sur cet objet ; les parties intéressées, les Notaires, le Barreau et le
Banc, ont tout à gagner à l'examen calme, honnête et approfon-
di de cette matière. Nous regretterions infiniment que notre article
eût l'effet de blesser des suceptibilités ; nous avons une trop haute
opinion de la tournure philosophique (le certains génies, de certains
esprits, de certaines tètes saines, bien qu'un peu timides et routi-
nières, pour ne pas nous rassurer par là même, que nous sommes
persuadé qu'on ne pourra jamais se résoudre à se fâcher contre un qui,
comme eux, cherche la vérité qu'il.nous importe à tous de conaître.

Commençons donc par nou entendre sur les définitions.
"Clause irritante (Rep. Jurisp. Guyot, tome 3. vo. Clauses, p. 553.)

se dit de celle qui annule tout ce qui serait fait au préjudice d'une loi
ou d'une convention, comme quand on stipule en ces termes, 2 peine
de nullité.

" Lorsque la loi est conçue en termes prohibitifs négatifs, la clause
irritante est inutile pour annuller ce qui est fait contre les dispositions
d'une telle loi ; mais cette clause est nécessaire, quand la loi ne fait
simplement qu'enjoindre quelque chose."

Ce qui précède n'est pas une règle sûre: la plupart des auteurs qui
se sont guidés d'après la Loi de Justinien, dans la loi 5 Cod de Legibus,
se sont égarés. Cette loi porte (Loi Sancimus 5 Cod. de Legibus, 14.)
ut que lege fieri proliibentur sifuerint Jacta, non solum inutilia,
sed pro infectis etiam habeantur, licet legislator fieri prohibuerit,
tantüm, nec specialiter dixerit inutile esse debere quod factum est."

« Il est certain (dit Toullier, tome 7, No. 484.) que cette loi ne
eaurait être invoqúéé comme obligatoire et impérative que dans les
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lieux où le droit romain a force de loi. Ainsi l'enseignent les docteurs,
et c'est d'ailleurs une chose évidente."

Comme cette autorité n'est auconement fondée sur la raison, la
première de touws iV lois, "la raison dit d'abori (continue Toullier,
au même numéro) la raison dit dabord qu'une règle aussi générale ne
saurait être admise sans distinction ; car outre toutes les lois prohilitives,
il y en a dont les dispositions sont si importantes, et d'autres si peu,
soit pour la société et l'ordre public, soit pour 'iitérèt des particuliers,
qu'il serait contraire à la raison, et à léquité de punir également et
indifféremment, l'infraction à la défense, par la nullité des autres faits
au contraire. Aussi l'on trouve qu'il y a plusieurs lois qui en défendant
certains actes, les laissent néanmoins subsister, lorsqu'ils ont été faits
contre la défense."

Les interprêtes au lieu de rechercher, comme Pa si judicieusement
fait M. Toullier, si cette règle de Justinien était fondée en raison, se
sont perdus en distinctions, et ont jeté sur cette matière, une confusion
qu'ils auraient facilement évitée, s'ils avaient examiné la question
d'une manière éclairée.

Il est' de ces choses, de ces formalités tellement essentielles à
l'existence des actes, qu'il n'est aucunement besoin de clause irritante,
pour autoriser le Juge à déclarer nuls ces actes, ou dire qu'ils ne sont
pas authentiques ; mais d'en conclure que les Cours sont en droit dans
tous les cas, où il y a prohibition, de déclarer la nullité, c'est violer les
principes de la logique, et se rêbeller contre la saine raison. C'est
d'ailleurs, se montrer peu connaissant, peu au fait des dispositions
nombreuses des articles de l'Ordonnance de 1667, où des défenses,
des prohibitions expresses, n'emportent souvent, aucune peine de
nullité. L'on rencontre souvent les termes . Défendons à peine de
nullité, etc.,et souvent aussi, ils sont omis, comme le dit Toullier, No.
474 du tome 7, " lorsjue la clause irritante est omise, c'est qu'alors la
contravention à la défense, n'emporte pas la peine de nullité."

Il faut donc écarter la règle de Justinien, qui n'est pas fondée sur la
nature des choses, et nous en tenir avec Suarez (Toullier, tome 7,
No. 4-96, p. 58I.) à la maxime avouée par la raison, que le législateur
qui se borne à défendre purement et simplement, sans ajouter la clause
irritante ou autre équivalente, est censé n'avoir pas voulu annuler l'acte
fait contre la prohibition; les nullités ne doivent pas être admises
arbitrairement, il faut s'arrêter à celles qui sont écrites dans la loi."

Avant de formuler les règles qui peuvent servir de guide en cette
matière, nous rappèlerons au lecteur, quelques autorités qui nous
paraissent bien dignes d'attention.

"Il n'est pas permis (ancien Dnisart, Vo nullité, No. 58.) de
suppléer les nullités qui ne sont point établies par la loi, en des termes
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assez précis et assez evidens pour être entendus de chacun. Ce
principeest général, et doit s'étendre à toutes les lois."

M. Toullier, au No. 482 de son tome 7, se sert d'expressions très
énergiques.

" Il parait donc, dit cet auteur, que la première règle en cette
matière, est qu'on ne doit point suppléer arbitrairement les nullités qui
ne sont point écrites dans la loi ; car la loi seule peut établir (les nullités,
et pour annuler ou anéantir une convention ou un acte fait par les
personnes naturellement capables, il faut non seulement l'action ou la
volonté de la puissance souveraine, il faut de plus, que cette volonté
soit manifestée de manière que personne ne puisse la méconnaître ou
Pignorer."1

Bien plus imposante, est l'autorité de M. D'Agnesseau: c'est lui-
même qui parle au T. 8. p. 74, comme suit:

"Je ne saurais trop recommander . . . . . . . de ne pas multiplier
arbitrairement les nullités, et <le s'arrêter, sur ce sujet aux dispositions
écrites dans les Ordonnances, Edits et Déclarations, etc."

M. Toullier (T. 7, p. 568, dons la note.) observe, avec raison, que
"e c'est à propos des lois criminelles qu'il (M. Dagnesseau) fait cette
recommandation, mais que la raison est la même pour toutes les lois."

Voici comment s'exprime le même auteur, à la page 590 du même
tome:

Lorsqu'une formalité n'est point par elle-mème, absolument
nécessaire pour observer la justice, mais introduite seulement pour en
faciliter l'observation, on ne voit pas sur quoi juger, sais clause
irritante,'que le législateur a voulu la prescrire, sous peine de nullité.

"Si la formalité (p. 586) n'est fondée que sur une disposition
arbitraire et variable, son omission n'emporte point la nullité de l'acte,
sans l'addition d'une clause irritante."

Ecoutons M. Merlin (Rep. Jurisp. 3me edit., 4e Vol. Nullité,-
p. 616.)

"Les nullités ne peuvent être établies que par la loi, la loi seule a
le droit de les prononcer."

M. Toullier se résume en bien peu de mots, à la p. 580 du T. 7.
" Le législateur qui se borne à défendre purement et simplement,

sans ajouter la clause irritante, est censé n'avoir pas voulu annuler
l'acte fait contre la prohibition."

En se rappelant plusieurs des défenses faites par l'Ord. d'Orléans
(1560) et celles de Blois, (1579) sans qu'elles soient accompagnées
des clauses irritantes, l'on peut facilement se convaincre que non
seulement les autorités citées plus haut, sont fondées en principe, mais,
de plus, qu'elles sont en rapport parfait avec ce qui se pratiquait en
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France, sous lempire de lancien droit, et ce qui se pratique habitue!-
lemnent.

L'article 167 de l'Ord. de Blois, porte
c Seront tenus nos Notaires mettre et déclarer dans les contrats,

testamens et actes, la qualité, demeurance et Paroisse des parties
et des témoins y dénommés, la maison où les contrats seront passés,
et pareillement le temps de devant ou après midi, qu'ils au-ont été
faits."

Cette disposition est conforme à l'art. 67 de l'Ord. de 1539
(François 1er.)

On ne peut disconvenir de la sagesse de l'obligation imposée aux
Notaires, par ces Ordonnances, et s'il était permis de se décider d'a-
près ce qui devrait être, au lieu de se régler d'après ce qui est par
la loi, on n'hésiterait guère à dire, que le défaut du Notaire, de se
conformer à l'art. 167 (le F'Ord. de Blois, doit frapper de nullité les
actes qu'il passe, en vio!ation de ce qui y est ordonné. Mais l'A-
vocat en plaidant, et la cour en jugeant, se guident d'après les
principes des lois ; et si, par malheur, ces lois n'ont pas embrassé
tous les cas possibles, de même que si les circonstances particulières
où se trouve un pays, nécessitent que des changemens ou des mo-
difications soient apportés à ces lois, et l'Avocat qui se repose sur la
loi qui existe, et le Juge qui a jure d'administrer les lois du pays,
doivent laisser au philantrope et au législateur, le soin de remédier
au mal que les imperfections d'une ancienne législation produisent
peut-être.

Au reste, cette opinion sur l'effet de l'art. 167 de lOrd. de Blois,
n'est pas sans fondement. M. Dênisart (nouveau) s'exprime d'une
manière précise et énergique à ce sujet, au 1er vol. vo. Acte de
Notoriété, p. 158, No. 6, lere colonne.

« Comme l'art. 167 de l'Ord. de Blois, ne prononce pas la nullité
on pense que lobervation n'en est pas indispensablement neces-
saire, mais seulement utile, pour fixer exactement la date de l'hy-
pothèque résultant des actes notariés."

Cela est si bien vrai, c'est que la cour, par un arrêt du 25 mai
1762 (non de date à citer, à la vérité, en Canada,) sur les conclu-
sions de M. Séguier, a déclaré valable, la donation faite par la Daine
Bouvart, à la fabrique de Maintenon, dans laquelle, il n'était pas
dit si elle était faite, avant ou après midi.

En parlant de l'art. 167 de l'Ord. de Blo-s, M. Toullier (T. S, p.
138) observe « qu'il enjoignait aux Notaires d'exprimer dans les
actes s'ils étaient faits avant ou après midi. C'était une précau-
tion de plus contre le faux, et un moyen de fixer Finstant précis
où prenait naissance l'hypothèque résultant alors de tous les actes
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notariés. L'omission de cette formalité, qui d'ailleurs, n'était pas
exacter ient observée, n'emportait point la nullité de 'acte."

Et au T. 1, p. 83, No. 92, le même auteur nous déclare le résul-
tat de ses recherches.-" Nous avons, dit-il, essayé d'approfondir
la théorie des nullités, tome VII, p. 616 et suiv. et nous croyons
avoir prouvé qu'on ne doit point prononcer la nullité des actes où
quelque disposition de la loi n'a point été observée, lorsque cette
peine n'a pas été prononcée par le législateur, et que dans le doute,
les juges ne doivent pas prononcer la nullité, parce que les nullités
sont de droit étroit, et ne doivent pas être suppléées."

"Lorsque les actes par lesquels une partie est lésée (dit Pigeau
Proc. Civ. édit. de 1737, T- 2, p. 95) ne sont pas déclarés nuls par
les lois, les Juges ne peuvent les annuller de leur propre mouvement:
comme les actes sont la base des possessions et (les propriétés, il faut
l'intervention de la puissance souveraine pour les annéantir." j,

Nous pourrions en dire beaucoup plus long, et ramener ici, divers
arrêts qui ont prescrit et prohibé certaines choses, mais non à peine
de nullité, et qui, par cela même, n'ont pas l'effet d'entacher de
nullité, les actes faits en contravention de ces règlemens ; mais il nous
semble, et nous le craindrions, que ce serait rendre trop long, un article
qu'il est temps de terminer.

Nous ne pouvons mieux conclure que par un résumé qui n'est pas
le nôtre, mais bien celui de l'auteur distingué que lon ne saurait trop
étudier, trop méditer, trop consulter, si Pon est en état de le faire
avec le discernement nécessaire. Ce résumé, nous le présentons sous
la forme de règles clairement énoncées. Laissons donc parler M.
Toullier, au T. 7, p. 613 et seq.

cc On doit s'attacher à la maxime ancienne et raisonnable si énergi-
quement recommandée par d'Aguesseau, T. 8, p. 74," qu'il ne faut
point arbitrairement multiplier les nullités ; qu'elles sont de droit étroit;
que le juge ne peut ni les créer, ni les suppléer, ni les étendre d'un
cas à un autre, et qu'il faut s'arrêter sur ce point, aux dispositions
écrites dans la loi. Ainsi donc.

PREMItRE RtGLE G1N1RALE.

Il ne faut point prononcer la nullité des actes où quelque dispositions
de la loi, n'a pas été observée, à moins que cette peine n'ait été
expressément ou équivalamment prononcée par la loi.

SECONDE RGLE,

Qui n'est quune exception à la précédente.

Tout acte qui ne contient pas les formalités indispensables pour
templir le but de zon institution, le but que la loi s'est proposé, cst
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imparfait et nul, il doit être considéré comme s'il n'avait pas.cxisté.
Ce sont cs formalités qu'on appelle intrinsèques ou substantielles,

parce qu'elles sont nécessaires à l'existence ou à la perfection de l'acte,
et que sans elles, il ne peut remplir le but de la loi.

TROISIÈME RÈGLE.

Le silence d législateur sur l'effet que doit produire lomission d'une
formalité ou l'inobser.vation d'une disposition, annonce qu'il a voulu
s'en reposer sur la prudence du juge, qui n'est point lié et qui peut
prononcer la nullité d'un acte, lorsqu'il trouve qu'à défaut d'observa-
tion d'une formalité prescrite, Pacte est imparfait, ne remplit pas lé
but de la loi, et surtout qu'il blesse les droits d'un tiers; mais qui ne
doit jamais la prononcer, lorsque par ailleurs, l'acte peut remplir le
but de la loi, et qu'il ne porte préjudice à personne; car alors, personne
n'a le droit de l'attaquer.

On doit alors placer la formalité omise au nombre de celles qui ne
sont prescrites que pour rendre l'acte plus sûr et plus authentique, ou
comme une indication des moyens propres à remplir le but de la loi,
lequel peut être rempli par des equivalents, car il ne faut pas confondre
le mode avec Pessence.

Enfin; dans le doute, le juge doit s'abstenir de prononcer la nullité,
l'acte doit subsister, sauf à celui qui a fait la faute, à réparer le dom-
mage, s'il en a causé."

Nous livrons à lexamen du Barreau, des Juges et de tous ceux qui

par leur position dans la société, sont en état de les apprécier, les
autorités que nous avons recueillies, aussi bien que les réflexions que
nous ont fait faire la méditation du sujet important dont nous avons
cru devoir entretenir les lecteurs de la Revue de LégisIationL et de Jut-
risprudence. Puisse cette faible esquisse des diverses questions envisa-
gées, donner lieu à des discussions sur celles qui seront, à n'en pas
douter, soulevées plus d'une fois. C'est par l'examen suivi progres-
sivement, que les difficultés sont signalées et ensuite résolues ; et si
parfois, celui qui, tout en désirant connaître la vérité qu'il cherche,
avance des paradoxes, que de plus habiles, de plus éclairés, les
relèvent, toujours dans le même esprit, et activés par un égal désir de
répandre les lumières. M.

Montréal, Février, 1846.
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COLLECTION DE, DECISIONS

.DES DIVERS TRIBUNvAUX DU BAS-CANIADA.

QUÉBEC-EN APPEL.

TERME DE NovEMBRE, 18 45 .

LAURENT CHABOT ET JULIEN CHABOT,

Requérants pour lettres de ratification

Appelants.

et.

JosEPH FuRols,

Opposant afin de conserver.

Intimé.

D'après les dispositions de la 2e Vic. chap. 36, sections 5, 7, 14,
28-(Ord.relative à la distribution des biens des Banqueroutiers,
maintenant rappelée,) la vente des immeubles du Banqueroutier par
le Syndic ne les purge pas des hypothèques dont ils sont grevés, quoi-
que les créa'nciers hypothécaires aient filé leur reclamation devant le
Commissaire des Banqueroutes; il eût fallu obtenir d'eux une renon-
ciation expresse à leur droit d'hypothèque, et le fait d'avoir filé leur
reclanation ne saurait équivaloir à telle renonciation. Les créanciers
hypothécaires ont encore droit de s'opposer à la demande de lettres de
ratification faite par les acquéreurs de tels biens, et de se faire collo-
quer sur le prix de l'acquisition, nonobstant le paiement fait au Syn-
dtic. Ainsi jugé en la présente instance par la Cour du Banc de la
Reine pour le District <le Québec, le 29 Janvier 1845. Jugement
confirmé en appel, en Novembre 1845.

Ci-suit le dispositif de la Cour du Banc de la Reine,
II



QUE13EC, 29th January, 1845.

le Exparte

L. CHABOT & AL. for a Rat. of T-ite.
No. 433.

et

Jos. FUROIS, OPPt.

The Court of our Lady the Queen noiv here Iîavin- seen and ex-
timineti the opposition afib de conservecr of the saiti Joseph Furois, in
this cause fyled, anti the peremptory Exception pleatiet Io the saine
bty the saiti Laurent Chabot andi Julien Chabot the petitioners in. this
cause andi the issue thiereupon joined ;--as well as the other pleadings
in this cause fyleti andi the evitience therein adtiuced anti of record,
anti having heard'the parties by thecir ccunsel respectively; consider-
ing that the saiti Josephi Furois, by anti untier a notarial obligation in
the saiti opposition rnentioned, W!aringr date the sixth. day of July in
the year of our Lord, one thousand ciglit hiundred and forty, and by
andi untier the jutigment recovereti by him against Joseph Turgeon ami
Simon Tureon, jointly andi severally in the Court of King's flencli,
for the District of Quebec, on the tiventietlî day of October in the
year of our Lord one thousanti'eight hundreti andi forty one, acquired
an hypothec on the lot of land andi premises in the saiti opposition
mentioned and described,for-the payinent of the debt and interest in
the saiti opposition mentioneti, which, saiti hypotheo has not been ia
any rnanner releaseti, waiveti or extinguisheti, by or in consequence
of any nct donc, or omitteti to bo done by or on the part of the said
Joseph Furois, and thant the saiti Joseph Furois is entitled to the full
benelit of the taiti hypothec for anti towards the payment of the said
debt anti interest, from and out of the 'price of the saiti lot of ]andi
and premises ivhereof mention is mmie in the Petition of the saiti
Laurent Chabot and Julien Chabot in this cause fyleti, being the price
anti consitieration of the sale matie to, the saiti Laurent Chabot anti
Julien Chabot in the saiti Petifion also mentioaed. It is adjutiged. by
the saici Court now here, ilhat the saiti peremptory Exception of
the saiti Laurent Chabot andi Julien Chnabot, be anti the same is hère-
hy over-ruled andi tisntissed, wvith custs. Andi the said Court now
hôre doth further adjutige that the said opposition be and the saine is
hiereby maintaineti to aIl antievery iatents anti purposes as to Lav andi
Jusfice may appertain, wîth costs.

L'on trouvera, dans les factums filés en appel, une exposition am-
ple et fidtèle dès questions soulevées et décidées en cette instance.

CASE OF THE APPELLÂNT.

On the lOth of June 1S412, the Appellants acquireti by deed of pur-
clîase, executeti before flignell and colleague, notaries, froni Edouard
Glackemeyer, 'Equire, iii his quality of assignee of the estate and ef-
fects of Simon Turgeon, a ban 'krupt, a certain lot of ]andi anti premi-
sez, therein describeti for the sum etf £190, on account of ivhich the
.Appellants then anti there paid £95, and aiso upon the furilier consi-
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deration by the Appellânts of fulfilling the obligations of a certain
deed of donation referred to. On.the Sdi February 1843, the Appel-
lants deposited their deed in tlie Prothonotary's oflice, at Quebec, anîd
gave notice iii the inanner prescribed by the statute tîtat tlîey wvould,
apply for a confirmation of thieir deed to the Court of Queen's I3encli
:at Quebec. On the 3rd June 1843, the Respondent fylcd an opposi-
tion afin de conserver, alledging an obligation, executed before ]?onliot
and another, public notaries, on the Gth July 1840, by Joseph Tur-
geon and Simon Turgeon jointjy and severally, for tc sum of £300
currency, and containing thc 'usual conclusions. To Ibis opposition.
the Appellants'pleaded a defence au fends enfait, and also a perpe-
tuai ex cepti.on pere7nl)toire en droit, in %viiich they allèdged that the
sait] Simon Turge-on hiad taken the henefit of te J3ankrupt Act, and
that the Coinmissioner of Banicrupîs at Quaebec lîad issued his warrant
as required by law, that a meeting cf the creditors of te said Simon
Turgeon ivas dtoly convened and lîad on the 19th Octoher 1841, and
that the creditors I)resent at the said meeting elected he said Edouard
Glackemeyer assigece; thiat on the 3rd Ocîtobcr 1841, tc said Res
pondent PROVED and FYLr:JJ his claim against tlié said Simon Tur-
geon before the said Commissioner of Bankrupts for the suin of £305
6.î. 4d.*- that afterivards, 10 w-il, on 2nd April 1812, tlie said Confiais-
sioner of Bankrupts assigned aîtd transferred as required by law the es-
tale and efl'ects of the said ]3anlcrtpt to the sait]atgneta the said
assignient vested aIl the estate of the BanA-rupt in the said assiglîce,
and that the said assigace advertised for satle the in-imov'eable property
of the said I3anlçrtpt, and sold the saine by public sale on te 4th
Marci 1842, 10 te said Appelîcints as the last and lîigliest bidders.
That by deed at Quebec, the lOtît June 1849., before l3ignell and col-
leaigue, the said Edouard Glackernever, in ]lis said quality of assigne
executed the said sale, cf whiclî deed tlue said Appellants seek.a ra ti-
ficaticît. Thal t'le Appellants Iiaving paid labo the hands cf te said
Edouard Gl*acùkeuneyer the price of tlheh- said purchiase, the suin cf
£190, togefter wiffi divers other suins aaîounting: le P557 9s.. 2d.,
wvere distributed by lte said Cotanmissioner ýf Bankrupts antong te
creditors cf the said Simon Turgeon, and that lte said Respondent
stands collocated for the sum of £C40 16s. Où., that tic debt claiaîed
by te Respondent in and by his opposition is the -aine as thiat claini-
ed by him, before te Commnissioner cf J3ankrupt; thiat the said price
paid by the said Appellants wvas distributeci araong te creditors ailte-
rior in date 10 te Respondent, and that his morigage is con.seqny
extingilished. Th-at ilie Respondeni lîaving fyled his claim ini bank-
ruptcy had îlierehy made lus option 10 exercise lus riglits tiierein, and
havingy desired te distribution cf the price cf the said sale 10 the Ap-
pellants hand tliereby abaadoned his riglit cf hypothèque upon tlue saili
immoveable to exercise the samne upon lte price thercof. That tic
said Respondeat lias soîd lus said dlaim. b Narcisse Faucher, Esquire,
a practisiag advocale, that the said sale w-as nul] and void. Tliat the
said Simon Turgeon lîad obtaîaed blis discharge from the said Commis-
-sioner cf Baakrupt on the ist Deceniber 1841, and that the proceed-
ings in bankruptey are slill pcnding.

Issue wvas 'joined and he case put down for evidence. It is estab-.
Iislîed beycnd ccatroversy thî t t he Appellants have paid the price cf
their purchase ho the assignee, that lte Respondeat fyled a dlaim for
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tho »saisie casse~ of demnnd before the J3nnkrupt Coinmis3ioner before
the assignaient wvas exeuted to the assignee, and consequently long
before the sale to the Appellants, that the monies so paid by the Ap.-
pellants were subsequently distributcd by the order of the Commis-
sioner of ]3ankrupts, and the Respondent ivas collocated according io
his ri-lits, and that the said Si mon Turgeon is a Bankrupt with bis cer-
tificate of discharge. Under these cîrcuinstances %vas it competent to
the Respondent bo fyle an opposition in the Court of Queen's Bench 1
Couk ie o aim to bc paid in the Court bf Q.ueen's Bench after haýv-'
ing fyled his claiiu in lbankruptey! Could hie hold himself out to the
other creditors as a claimant in bankriiptcy, and at the last moment
put in an opposition in tue Court of Quieen's Bench, and by that
-neans obtain a preference over thern ? Can there be two distribu-
tions, ono for the exclusive benefit of the flespondent in the Court of
Queen's Bench and another among the creditors generally iii bank-
ruptcy ? Cati the operation of the Bankrupt Ordinance be such that
it vests the propcrty of the Bankrupt in the assignee for the benefit of
the creditors generally witli provisions requiring the distribution in
bankruptcy, and yet that it is in the power of any creditor of the
Bankrupt without impugning the proccedings in bankruptcy to seek
payment any ivhere else but in bankruptcy. Iioos flot the deed of
assignmnept constilute the assi gnee the legni attorney of the creditors,
and is flot the tiet of the assignee flie act of eachi of the creditors i
Is flot the assignee accountable to the whole of the crçditors and have
they any other recourse against bum than that of obtaining an account
in bankruptcy ? Was flot the receipt of the l)rice by the assignee a
receipt by the creditor or creditors wlio were entitled to the saine, atid
can the Respondent in this case afier rcceiving the mnoney through his
agent recover the aniount n second turne? 1.s flot the Ilespondent en-,
titled ta rank in bankruptcy upon the pýoceedings of this sale pccordý
ing to the date of his mortgage, and what injury cat ihe suifer by be-
ing made to seek his money there? on the other hand what injustice
is not operated by distributing tlie ]3ankrupt's money in the absence
of ait his creditors ? Notwithstanding bowever, the Court of Quieen's
Beach înaintained the opposition of the said Respondent, and dismist
sed the Appellants contestation ihereto. It is from this judgmerit the
Appellants have appealed,. and of which they respecbfülly soilicit a
reversai.

A. STUART.

Pated 24th June, 1845. FrAplatr

FACTUM )DE JOSEPH PUROIS, INTIMÉ.

Les Appelants en cette cause, n.cquéreurs d'un immeuble on vertu,
d'un acte de vente consenti par Edourd Glnckcmeyer, écuyer, de
Québec, syndic à la faillite de Simoni Turgeon, exécuté devant Mtre
Bigneil et son confrère, notaires, en date à Québec le 10 juin 1842,
demandèrent à la Cour du Banc de la Reine du district de Québec,
une sentence ou des lettres de ratiffication le 13 juin 18,43.
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L'Intimé, Joseph Furois, fila dans la dite Cour le 3 juin 1843, une
Opposition afin de conserver, réclamant ses droits et priviléges à lui
acquis en vertu d'un acte d'obligation fait et passé à Saint-Michel,
devant Mtre B. Pouliot et son confrère, notaires, en date du 6 juillet
18tO, et d'un jugement rendu en la Cour du Banc du Roi pour le dis-
trict de Québec, en date le 20 octobre 1841, pour la somme de £300
avec intérêt d'u 10 septembre 1841, demandant à conserver son hypo-
·thèque sur le dit immeuble, ou à être payé sur le prix d'icelle en cas
,de dépôt en Cour du prix d'acquisition.

Les requérants en la dite cause, Appelants actuels, contestèrent la
,dite Opposition du dit Joseph Furois, Intimé, par divers plaidoyers, et
moyens d'exception que l'on peut résumer en peu de mots, savoir:
que le dit Joseph Furois, Opposant en Cour Inférieure, Intimé actuel,
aurait filé sa réclamation devant le Commissaire des Banqueroutes et
fait son option d'être colloqué en la dite Cour des Banqueroutes, et par
là donné extinction à son droit d'hypothèque.

L'Intimé, Opposant en Cour Inférieure, par ses répliques générales
a nié cette prétention des requérants comme non fondée en fait et en
-droit, et après preuves offertes de part et d'autres, la Cour Inférieure a
renvoyé la contestation et les exceptions des Appelants, requérants en
Cour Inférieure, et maintenu unanimement l'Opposition du dit Joseph
Furois, Intimé. C'est pour infirmer ce jugement que le présent Appel
est porté levant ce tribunal.

L'Intimé, Opposant en Cour Inférieure, a prouvé les allégués de
son Opposition, par les titres filés et par la preuve testimoniale consta-
tant l'identité de l'immeuble hypothéqué à sa créance et de celui pour
lequel les Appelants, requérants en Cour Inférieure, ont demandé une
sentence de ratification. Sans admettre que les Appelants, requérants
en Cour Inférieure, soient fondés én droit dans leurs moyens de con-
testation, nous prétendons qu'is n'ont pas prouvé d'une manière sufli-
sante et légale, les allégués de leurs exceptions.

Cette banqueroute de Simon Turgeon, et la vente de l'immeuble en
question, ayant eu lieu en vertu des dispositions de l'Acte des Banque-
routes, 2e Victoria, chap. 36, il était nécessaire de prouver que l'Inti-
mé, opposant en Cour Inférieure, avait fait remise de son hypothèque,
qu'il avait fait son option dans la Cour des Banqueroutes et été mis en
ordre parmi les créanciers hypothécaires du dit banqueroutier sur les,
deniers provenant de la vente du dit immeuble. Tout ce que l'on
trouve dans la procédure à ce sujet, est une simple attestation sous
serment, d'une somme due, sans réclamer aucuns priviléges ni hypo-
thèque, ni demande d'être mis en ordre, comme créancier hypothé-
caire, ou autrement, tel qu'on peut le voiren lisant la dite attestation, à
l'Appendice de ce Factum, sous la lettre (A.); d'ailleurs cette attesta-
tion ou réclamation ne parait pas avoir été approuvée par le commis-
saire, du moins elle ne le porte pas. Il n'appert pas qu'il y ait eu en-
suite aucun rapport de distribution des deniers provenant de la vente
du dit immeuble régulièrement fait ni homologué, et quoique la masse
mobiliaire et immobiliaire de la faillite de Simon Turgeon, se soit montée
à une somme considérable, il n'a pas été prouvé que Joseph Furois,
l'Intimé, ait reçu en aucune manière, un seul denier. Les Appelants,
requérants en Cour Inférieure, étaient tenus de prouver ces faits ;
,mais ils ne les ont pas prouyés.. Le contraire est prouvé. Vide Ap-
pendic B.
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L'un des motifs du jugemeft-réndu en Cour Inférieure, est que le
syndic n'a pu seul, et sans une remise et abandon par les créanciers
de leurs 'pivileges et hypothèque, vendre, les immeubles de la faillite
du dit Simon Turgeon, et par conséquent il n'a pu transférer la pro-
priété quitte et déchargée les droits et priviléges acquis aux créan-
ciers hypothécaires sur les dits immeubles. La clause V, de l'acte 2e
Victoria, chap. 36, établit de quelle manière les biens du banquerou-
tier peuvent être vendus, elle dit: " Et lorsqu'aucun créancier aura
« une hypothèque, sur aucuns des biens immeubles du banqueroutier,
« lors de la première publication de l'avis d'émanation du dit mandat,
« ou aura aucuns privilèges sur icelui, pour garantie du paieient
« d'une dette réclamée par lui, le bien meuble ou immeuble ainsi hy-
« pothèqué, ou retenu par forme de garantie, sera vendu,.s'il l'exige,
c et le produit de la vente passé en payement de sa dette, et il sera
c admis comme créancier pour le résidu, (si aucun il y a), et telle
c vente sera faite en la manière que le commissaire l'ordonnera, et le
« créancier et le syndic respectivenientpasseront tous titres et papiers
C propres et nécessaires pour effectuer le transport de la propriété."

La clause VII. du même acte dit: " Les Syndics auront le pouvoir
" de racheter toutes les hypothèques, obligations conditionelles, gages
e ou garantie, relativement aux marchandises ou aux biens lu bau-
c queroutier, ou de les vendre, sujets à telle charge ou hypothèque."

La clause XIV. du même acte réserve les dettes privilégiées en ces
termes: " Pourvu toujours que toutes dettes dues par le banquerou-
«tier à Sa Majesté, ou à toutes personnes qui par les lois de cette pro-
4 vince, (non révoquées ou changées par cette ordonnance), ont ou
c peuvent avoir droit à une priorité ou à une préférence, relativement
c' à ces dettes, sur les biens cédés comme susdit, jouiront du bénéfice
« de cette priorité ou préférence, de la même manière qu'ils en au-
" raient joui si' cette ordonnance n'avait pas été passée ?

La clause XXVIII, du même actC, réservé aissi tous les droits ac-
quis à toutes personnes, lesquels seront jugés et déterminés en la méme
manière que si cette ordonnance n'avaitjamais été passée.

Tl est donc nécessaire que les créanciers lypothédires, qui ont un
privilége ou une hypothèque sur l'imieuble du banqueioutier, se joi-
gnent aux syndics pour effectuer la vente, ou fassent ue rénonciatioli
expresse à leur privilége ou hypothèque ; c'est ce qui n'a pàs eu
lieu.

L'hypothèque de l'Intimé, opposant en cour inférieure, droit réel,
créée sur-l'imineuble vendd, et droit acquis au dit Intim'é pCr ses ti
tres ne peut pas être atiéantie par induction, et il n'y a aucune disposi-
tion positive dans l'ordonnande qui annulle le droit dé 'Initirhé et qùi
le prive de poursuivre son droit, en justièÈ.

En supposant que l'Intiiùü se soit présenté à la cour dés bähquerou-
tes, était-il-tenu par-là de laisser ohtenir aux Appelants une sentence
de ratification sans réclamer la conservation de son hypothèqué sur
l'immeuble. L'lntimé rie veut pàs pérdré son droit d'hypothèque,
soit que lé prix de vente soit distribuê dans la cour des banquetoüfés,
soit qu'il sqit distribùe dki<m lä Cbor du Bárie dé là Reine. Le éiaéân-
cier ch'irdgràphdi-d n'est pas lui-mêtne privé dé falie son opposition
dani la- démande d'urné séiïtèïiié dë iatifidätiofi.

La procédure ne montre aucune renonciation expresse de là pàrt dé
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l'Intimé à son privilège et à son hypothèque, et on ne peut pas dire
qu'il ait renoncé par implication à un droit ncquis.

D'ailleurs les Appelants requérant une sentence de ratification, vor
yant le trouble qui leur est causé par l'opposition de l'Intimé, ne de:
vaient-ils pas appeler leur vendeur et le faire intervenir dans. la
cause 1

Il était libre à l'Intimé opposant en cour infé.rieure de faire son op-
tion, il l'a fait d'une manière formelle par son opposition.

Après avoir examiné l'état de cette cause, et considéré que les Ap-
pelants n'ont pas prouvé d'une manière légale et suffisante leurs moy-
ens d'exception, qu'il n'y a jamais eu de renonciation de la part de
l'Intimé à son-privilége et à son hypothèque, que par la loi, l'Intimé
pouvait et devait réclamer la conservation le son hypothèque qui n'est
pas éteinte, qu'il avait droit de filer et soutenir son opposition afin de
conserver dans la cour en laquelle les Appelants demandaient une
sentence de ratification, la cour verra que le jugement rendu en cour
inférieure est correct, et qu'il doit être confirmé avec dépens contre les
Appelants

TESSIER ET FAUCHER.
Procureurs de l'Intimé.

Québec, 26 juin 1845.

PRovINcE DU CANADA, APPENDICE A.DISTRICT DE QUEBEC.

En la Paroisse de St. Michel, ce 20e jour de juin 1841.

Dans l'affaire de Sbr1oN TU1YGEON, Banqueroutier.

JosEPH! Funols, de la dite Paroisse St. Michel, écuyer,.capitaine de
milice et cultivateur, étant assermenté et examiné le jour et l'an et au
lieu ci-dessus mentionnés, dépose sous serment que Simon Turgeon,
la personne contre les biens et effets de laquelle le warrant de Robert
Hunter Gairdner, écuyer, Commissaire des Bapqueroutes, est émané
dans cette cause, était lors et avant la date de la première publication
de l'avis d'émanation du dit warrant, et est encore justement et légi-
timement en de.tte envers lui, ce déposant, en la somme de deux cent
qüatre-vingt-quinze livres, argent du cour légal de cette province, ba-
lance-dé l'obligation consentiè par le dit.banqueroutier et Joseph Tur-
geon, en faveur du déposant, passée devant Mtre. Pouliot et son con-
frère, notaires à St. Michel, le six juillet mil huit cent quarante, et en
outre la sòmme de dix livres six chelins et quatre penc.e pour frais
d'une action intentée contre les dits Joseph Turgeon pour le recouvre-
ient du dit capital pour:l.aquelle dite somme.detrois çent quatre-vingt-
cinïj livres sixchelins etquatre penQe; ou aucune partie d'icelle,;ce
déposant n'a reçu et aucune autre personne n'a à son usage ou à sa con-
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naissaance ou croyance reçu aucune sûreté ou satisfaction quelcon-
que, excepté la sûreté mentionnée au dit acte d'obligation,

(Signé)

Assermenté à St. Miche,
devant moi, ce 20 octobre 1841.

(Signé) FRS. FORTIER, J. P.

Certified to be a true copy.
Quebec, 13th September 1843.

BANc Du RoI,

No. 433.

JOSEPH FU.ROIS.

R. H. GAIRDNER,
Com. of Bankpt.

Ex parte L. CHABOT et al.
REQUERANTS,

J. FUROIS,
APPELANIT.

Pièces des Requérants.
No. 9.

Fyled, 29th September 1843,
P. & B.

B3.

L'Hon. Robert Hunter Gairdner, écuyer, alors Commissaire des Ban-
queroutes, étant transquestionné sur sa déposition, déposa et dit:

" Le dit Joseph Furois, opposant en cette cause, n'a jusqu'à présent
4 été colloqué que sur les meubles provenant de la vente du mobilier
" <lu dit Simon Turgeon, comme tous les autres créanciers att narc la
9 livre, laquelle collocation se monte à la somme de quarante livre
" seize chelins un denier et demi courant, laquelle a été réservée par
e moi, Commissaire des Banqueroutes, comme il apperte par le rap-
" port de distribution dont copie est filée en cette cause, lequel est en
" date du vingt-deux Novembre, mil huit cent quarante-deux ; mais
" le dit Joseph Furois n'a pas encore reçu un seul sol- provenant de la
" vente des irfimeubles du dit Simon Turgeon. La raison pourquoi
" le dit Joseph Furois ne peut pas toucher sa collocation, c'est qu'il
« y a encore des deniers provenant de la vente des immeubles qui
« n'ont pas été distribués, et qu'ainsi la balance pour laquelle il doit
" être colloqué, au marc la livre, ne peut pas être établie."

NoT.-Il est à peine nécessaire d'observer que la statut de la 7e Vic.
chap. 10, qui a remplacé l'ord. de la 2e Vic. chap. 36, contient des disposi-
tiens qui donnent à la vente des biens des faillis, par le Syndic, tout Pef-
Jet d'une vente par le Shérif.
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D)ISTRICT
OP COURT 0F APPEALS.

MONTREAL.

IN A CAUSr, BETWEEN

CHARLES B3LAKE RADENHURST,

Defciulant in~ thc Court lelow,

APPELLANT.

and

ANDREW MACEARLANE,

.Plainitiff in the Court bclow,

RESPONDENT.

A composition entcred into betwccn a Bankrupt and twvo-thirds of bis creditors in
-iumber and value, ivho have proved their daims, although binding upon tic romain-
ing third of the provcd crcditors, is flot binding upon a creditor, who lias flot provcd
hus dlaim, or otbcrwisc snbjccted it to the Jurisdiction of the Bankrupt Court.

Tbe importance of tbis cause, for the commercial community especially, bias de-
lcrmined the Reporters to, give at full Icngtb the respective pretensiosis of Use parties.

CASE 0F TIIE APPELLAÇT.

This appeai originates in an action instittuted in the Court of
Queen's I3ench for the district of Montreai, by tise Respondent against
tise Appellant, for tise recovery of thse amotint of certain promissory
notes.

To this action the Appeilant pieaded several exceptions and the ge-
neral issue.

The Appeilant wvill flot here give tise contents of tise exceptions, as
lie lias determined ui)of printing at fuit iength in tise present case tise
opinion of tise Cisief Justice of Montreai, dissenting fromn the otiser
two Justices ivho pronouîsced tise judgment in favor of tise Respon-
dent; wvhichi opinion is preceded by a narrative of ail the facts mate-
rial to, tise is

It may bc necessary, liowever, to say tisat tise exceptions ailege the
bankruptcy of tise Apellant, and tisat a composition %vas enteredl into
betiveen hisn and tivo thirds in number and value of lus creditors,
wNhichi composition is binding upon tise Respondent, a non proving
creditor, and offering à deniers découverts, tise amnount of composition,
so agreed upon, to tbe Respondent.

The Appeliant fyIed all the papers necessary to establish tise hank-
ruptcy and the composition, two of w'bich lie ivili isere inscrihe: the
first is, the composition agreed upon by twvo thirds iii number and va-
lue of the creditors, before Notaries, and tise supersedeas granted by
thse judge in Bankruptcy.
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cc On titis day, the twventy-fouî'th of Februa.ry, ini the yenr of our
Lord one thousand ciglit lîumireti andi forty five, beforc u2, tic untier-
signied Publie Notaries, &c.

cc Personally came andi appeareti C harles Blake Radenhurst, of the
cc saiti city cf Montreal, merchant, as ve1il iii his own naine, as for ani
c' on behiaif of his firins ofllaienlîurst, Turnhul anti coiompany, of the
CC saiti city of i\'ontreal, and Turnbuli and 1latenhurst, of London,
'ce i Englanti, merchantse composeti of Hlector Tîîrnhull of London,
CC afore.sait, icliant, anti in the saiti Charles Mlaûe Radenhurst,
cc of the one part, andi Tobin andi Murison, Leniesurier, lotll and
te coîupany, Delisie, Janvier ani Delisie, by thecir attornies, Lemnesti-
c< rier Routh ani Company, Forsytti, Richardison anti Company, the
cc Bank of Upper Canada, stipulateti for by Thomas Browvn Ander-
CC son, Esqffire, Stephen 3Plîillips, stipulateti for by the saiti Thomas
14 Brovn Anderson, the Liverpool Borougli Bank, stipulateti fu~r by
ce the saiti Thoma-s Browa Antier.son, the Ayrshire l3anking Compa-
cc ily, stipulateti for by William Smith, John Carter and coînpany, H.
cc Joseph and company, Scott, lyre anti company, A. Smith andi
Ire company, stipulatei l'or by Alfredi Phiilips, Andreiv Easton, stipula-
ce ted for by the saiti Alfredi Philips, Dean, Roger and company, stipu-

cciated for by George Dempster, the City B3ank, stipulateti for by
<Charles Henry Castle, cashier thereof, the late firrn of Charles
cPhiiips anti company, stipulateti for by 1-Itchins, Birss and compa-
"ny, William Petidie and company, Diniting and Senior, the late
"firni of R. P. Maitlanti and company, by Maitiantis, Tylc ami
Ccompany, Thomas Ripley, stipillateti for by Robert Sm*Ih, '1ylce,

H. %V* . Harris, stipulateti for by Frederick Gxriffin, John G. Maichen-
CC Zie anti company, Pigons anti Wilkes, stipulateti for by John G.
t' Mackenzie, the B3ank cf Montreal, stipulateti for by'the Honorable
"4 Peter McGill, Bruce, Buxton and company, stipulateti for by tlîeir

Cattorney, the said Honorable Peter iMclGill, Benjamin Gott andi sons,
"stipulateti for by their attorney, the said Honorable Peter MoGill,

"e Fro(hingham andi Workzman, Phillip ilollanti, stiptilateti for by
c4 James Ritidel, James Dougal anti company, J. Leslie anti comupany,
cl William Macintosh, Morrison, Dillon and company, stipulateti for
ce by ID. B. Papineau, Burt, Watson anti Burt, stipulateti foir by John'
«c Aulti, James Sehiotielti andi son, stipulateti for by their attorney, the
ce said Honorable Peter McGilI, Etiwarti Ingoldshy, stipulateti for by the
CC saiti Honorable Peter McGill, Nicoli and Miller, and Nicoli and son,

'stipulateti for iy thecir attorney, John Michael Tobin, creditors of
tc saiti Charles Bl!ake Radenlurst, Turnbull anti company, anti
Turatbul anti Radenhurst cf the other part, wvhiclisaiti parties tic-

"clareti unto, us saiti Notaries.

c' That wliereus, on the thirteenthi day cf December last past, a
Scommission cf bankruptcy, diti in due formn cf lawv issue aga inst
"the saiti Charles 13lalie Ratienhurst, llatenhurst, Turnbull anti coin-
'pany, anti Tturnlbili anti Radenhurst, under the lianti anti seai cf
CtWi'liam Batlgley, Esq., one cf thc commissioners for bankrupts for

"c tic District cf ÎIiontreal, andi circuit Jutige cf anti for the District of
cc M1ontreal, untier anti by virtue cf wvhicli said commission ail tlîe
cc real anti personal estate cf the said Charles Blake Ratienhurst, Ra-
<c denhurst, Turahul anti conîpany, anti Turubuli andi Raýtienhirst,
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,Cc'ivas attached and scizcd by the slîeriff of the said District cf ý1on.
49 treal.

ce And wvlereas the second general meeting of the crediters of the
le said hankrupts, was on the sixteenfli day of January last past, lîeld
4C at tic office of the said William I3adgiey, in the said city cf M1on-
Cc treal, .at ivhich said second meeting, after these creditors cf the said.
'c bankrupts %vhio îad, not tlîerctofore provcdl tlîeir debts at tue firsi ge-
,19 neral meeting, hand been allowed to prv flicir said debts agrainst
cc the said bankrupts, the said Chiarles Blake RadenIîurst as ivell indi-
ce vidually, as one of the firm of Radenliurst, Turnbull and Company,
CC and Turnbull and R.adenlîurst, duly undervent the examinations
«4 mentione1 in the act relating to bankrupf s, and particularly the cx-
le amination mientioned to the fertiefli section thercof, and took and
Cc subscribed the oath required by law.

clAnd ivbereas, the aforcsaid parties cf tue otiier part, being more
'C than twvo thirds cf tic creditors of the said Charles Blake Raden-
cc hurst, and cf the snid firm of Radenhursf, Turabuil and1 cempany,
c' and Turnbull and Radenhurst, in numl)er and value, who liave pro-
CC ved thîeir dcbts at the first and second general meetings cf the credi-

"tors of the said bankrupts, have agreed to compound with tlîein Uic
£said bankrupts for flic composition bereinaffer mentioned, and on
Cthe sixteenth day of January last past, proposed by flie -aid Charles

,c Blake Radenhurst for himself, and on behiaif cf bis said firms of
cc Radcnhurst, Turnbuhi and company, and Turnbull and lladenbursi,

Cto the said creditors cf the said bankrujpts, a duplicate of wbicli
'said proposition is bereuinfo annexed, in conforifiy with the provi-

'C sions of the laîi', and te supersede tbe commission cf bankruptcy
CC se issued as ;îforesaid, se tlîat tbe composition sball lie binding. upon
cc ail the creditors cf tîjenu, flic said Chiarles B3lake Radcnhur-st,
cc Radcnhurst, Turnbull and ccînpany, and Turabuli and Raden-

CChurst.

ccNoiv these, presents wvitnesss tlîat flue said parties of tlîe ether part
as Weil as thiose stipulating for themnselves and tbecir respective firms,

"as f hose rel)resented by tlîcir attornies duly authorised te flic effeet
'of these presents, biave agreed, and do iereby agree te aceept frora
Cthe said Charles Blake Radenhurst, and bis said firns ci' Radonu-
'Churst, Turnbuli and compaay, and îTurnhuil and Radenhurst, a

composition of one shilling and thîrce pence in tbe pound, uipon the
Camount of their rezpective claims, ivitliout, inferest, as iv'cIl on tbcse
of tlic said dlaims ivhiclî are made up in accordance with Uic ac-

'ceunts alrcady furnislied, and which. have been admiitted by thie
Csaid creditors, as Uic same, appear by tlîe schedule licreuinto annex-
Ccd, markcd wiflh the letter A, and idcntified by tbe signatures cf tho

"c said parties lierete, and us said Nofaries, as on these cf tlec daims
C' whiclî shall have been legally proved under flic said commission
cc ccncurrently ivith these of Uic said parties vhîo appear crediters by

ccts ai d schcdule, and te the amnounts flicrein mciticîied, fer whiiclî
sadinstalments cf one shilling and thîrec pence in tue pound, tlie

"said Chcres Blake Radenhlurst, hatli in lus behalf and fer and on.
Cbebiaif cf bis said firms, given and granted toeaccli and every lus
'said creditorS, parties lierete, iii proporticn to the aincunt cf ilîcir
Crcspectivc'dlebfs, lus certain premisory note viflicut interest, signed.
Ch Oarles Blake Radcnhiurst, fer flie ameuint cf flîcir composition, at
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"tho ratelherebefore mentionedl, bearing date the, eaid sixteenti d&Y
of January iast past, atfd payable six nionths after date, to tite or-

"der of and endorsed by MVessrs. Tobin ani Murison, of.the said
"City of Montreai, merchants, receij,, whereof is hereby resp)ec-tive-

"c Iy acknowledged, whielh several notes, whien paid, shial be in full
Cacquittai andi discharge of titeir respectiv'e amounts, without in-
CCterest.

Il And they andi each of them the saiti severai parties of the otiier
"part hanve agreeti and hereby do agree to supersede anti declare nuli
'the said commission of bankruptey, and Io consider the saiti comn-
"position of one shilling anti three pente in tlic pour.d, in fuuii pay-
"ment, satisfaction anti discharge of the debts of the saiti Charies

ce Blake Radenhurst, anti bis said fîrmns of IRadenhiurst, Turnbuli andi
'c coînpany, andi Turnbuil andi Radenhturst, and each of thein the said
c' parties of the other part, for theinselves, and their respective firins
'c andi constituents, hereby and forever holti the said Charies Blake
c' Iladenhurst, anti bis -saiti fiims of ].adenhturst, Turnbuil -anti coin-
49 pany, and Turnbuii andi Radenhurst, released. anti discliargeti froni
1 the saiti daims anti demanfids, eo set forth. ini tbe said schiedule "cA,"'

ci anti by the saiti parties of thie other part proveti before the said bank-
cc rupt comatissioner as nforezaid, it being the intention of the said
lparties of te other part, that titis composition shall be binding upou

44 ail the creditors of ibe saiti Charles Blake Radenhurst, anti bis said
le lirms of Rmienhurst, Turnbuh anti coatpany, anti Turabuli and Ra-
le denlturst, anti te saîid commission of bankruptcy supersetiet.

cc Done anti passed>" &c.
Here folliw the signatures of ail the parties to thet Ieed.

PROVINCE 0F CANADA, IN BANKRUPTCY,
DISTRICT 0F M'ONTREAL. 5

IN THE MATTER 0F CHfARLES B3. I1ADENHURST.

Bankrupt.

I, whose name, is hereunto eubscribeti, being lte commissioner of
bankrupts,, andi a Circuit Jutige for tîte saiti District of M\,ontreai, ac-
ting in prosecution of the commission of b)anicrt.ptey awarded anti is-
sueti against C/warles Blake Radeizhurst, of tbe city of kMontreal, in
tite saiti District, trader anti merchant, as weli in his own naine as a
co-partner wit Hector Turwiul4 of the city of London, ini that part
of Great ]3ritain calleil Engiand, trading together as surit co-pariners,
in te saiti City of Montreai, untier tue naine anti flrm of Radenb~urst,
Turn5u11 &" Comp~any, andin London aforesaid, uniter the naine andi
firm of Turnbitll 4- Radcnkutýr.t, Do lzereby certify, that I, the saîti
commissioner anti circuit Judge, having put the saiti commission into,
execution titi on tite thirteenth day of December hast, finti that the
saiti Charles B. Radenhur2t, as Nvell intiivitiualhy -as such co.partner,
titi, before the date and suing forth, of the said commission, becorne
bankrupt ivithin. the true intent anti neaning of the statute, matie and
now in force concerning bankrupts. Anti 1 iti therefore adjutige anti
dechare him, individuaIhy anti as such co-partner, a bankiapt accord-
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ingly ; and 1 do I'urther certify, that the said Charles Blake :Raden-
hurst, on the sixteentli day of January Iast, passed his last examina-
lion, and that at, a meeting of the creditors of the sii Charles Blake
IRadenliurst, individually and as such co-partners, w119 liad prove(1
<lebts under the said commission, lield at, thl,. office of theý undersigned
at the said city of Montreal, on tbis twvezty-fotirtli dzy of February,
instant, whereof, and of the purport whiereof, due notice had been g-
yen; two thirds in number of the creditors of the said bankrupt, %vvbo
hiad proved debts rcspectivelly. being also ti'o-thirds in value of the
said creditors who liad proved debts under die said commission, a-
grced to accept the sum of one shilling and threc pence currency, iii
tie pound, upon their respective debt2, payable by his note, endorsed
by .ilfessrs. Tobin, and .Ahrisan. Aind wltereas I have ascertainetI
that the requisites of the said statute in force concerning bankrupis,
have been duly performed, previous to the holding of the said last
meeting iii regard to the offer of such composition, and such accep-
tance thereof by the creditors in manner aforesaid, and that ail tlie
cre(Iitors who have proved debts under the said commission, are eigh-
teen in number, and tlîat they noiv assent to sucli composition, and
that their debîs amourit to the sum of T-wcnty-three thousand seven
huadred and .sixty-sevenpounds, eix shillings and eleven pence, cur-
rent meney aforcsaid. Arid whereas, the said Charles Blake Raden-
hurst, bath by bis petition prayed that the said commission may be
rescinded and annulled, and that ail proceedings tiiereunder may cease
and determine, I the undersigned, snid commissioner and circuit Judge,
acting in prosecution Of the said commission, do adjudge and order
that tbe said commission be rescinded and annulled, and aIl proceed-
ings tiiereunder dJo cease anîd determine from, the date hiereof, and that
ail the estate and effects of the bankrupt in the custody and possession
of the assiac duly appointedl to his estate, be delivered over and gi-
yen up to the said Charles Blake Radenhurst.

EL. S.]

.In i,itnes ichereof, 1 have liereunto set rny hand and seal, at
the city of Montreal, this tiventy'-fourth day of Februar, one thou-
zand eight hundred and forty-five-(in duplicate).

(Signed, W. BADGLEY,

Co7mmisioner and Circuit Judge.

The creditors forming an overwhIelming majority, and consisting of
the most respectable influential merchants, a-;reed to receive from the
bankrupt, a composition of one shilli.ng and three pence in the pound,
(he having paid them before the issuing of the commission of bank-
ruptcy, ten shillings in the pound,) whicli composition -was legalized
and made binding upon ail other creditors, by the supersedeas in due
formn issued.

And the question at issue rnay be said 10 be, ivhether siioli compo-
isition is binding upon a non-proving creditor, or whether the same
shahl be declared inoperative and of no effect, ivith regard 10 such,
non proving creditor or creditors.
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Thei Appellant is or opinion that the resporîdent cannot by negli-
gence or wPîfully as in the prcscnt instance, set an important portion of
the statute et nought, which he would be doing, if bis pretensions
1%vere maintained. And that by lus wilful absence fromn the meeting
of creditors, lie cannot place lîimself in a more favorable position than
if prescrit. The Iaw contemplating in the passing of thiat statute, that
ail the creditors of the bankrupt, should prove their debts, and be sub-
ject te the provisions therein contained. The Respondent in this
ceuse, could not have prcvenfed by lus absence the certificate of dis-
charge, if given from. operating ngainst his present dlaim, and the po-
Cr given the statutc, to supersede the commission of hankruptcy, can-
nlot be rendered illusory, and of no service, by a claimant who remains
in ambush, to demnand and obtain twenty shillings in the pound, willi
interest, costs, damages, &c., when every other creditor lias accepted
a composition of one shilling and thîrce pence.

The Appellant is not desirous of extending the present case, as he
believes that the followving opinion transcribed literally as pronounced,
contains ail the facts of the case, and arguments more pertinent and
convincing, than the undersigned could offer.

No. 1746.

ANDREw MACrÂRLÂNE, 1. M.ERITS.
and.,dCtion fo7r

and £1484. ls. 6d.
0HS. B. RADENHURST & HECTOR. TURNBULL. j

The PlaintifF and one Archbald Macfarlane, wvere co-partriers in
trade and commerce, at Montreal, from. lst May 18327, until lbth De-
cember 1843, under the firm of A. & A. Macfarlane, on whiclu day
the partnership wvas dissolved, and sirice Iluat time, the plaintiff bath
been a merchent, and atl ail the limes and periods hereinafter mention-
ed, the defendants were merchants and co-partners.

Defendants made their bill of exechange. et Monîreal, In three parts,
on the 27th of August 1842, directed to Messrs. Turnbull and Radon-
hîurst, London, payable 90 days after siglit, to the order of the Messrs.
A. & A. Meefarlane, for £1,000 sterling, value received, for w'hich,
bill the defendants received from thie said A. & A. Macfarlane,
-£1,204 10s. currency, being at the rate of 8,1 per cent, premium, the
current rate of exchange.

Presented for acceptance, l5th, September 1842, and accepted, pay-
able et Glyn & Co., bankers, London.

Presented for payment, l7th December 1842, and payment refuséd,
and protested for non-payment. Notice-costs 2176 for protesting.

Otiier Bill of Exeliange of the Defendants, made by the Defendants,
on the 27îh August, 1842,. directed tothe said Turnbull and Radcn-
hîurst, payable 90 days after sgtfor £4.00 sterling, value receiveil,
for wluich lest Bill1 the flefendants iluen and thîcre received fromn tluesaid
A. S& A. Macfarlane, £481 16s., being at the rate of 81 per cent,
premîum.

Prcsentcd 15th September, 1842, and accepted.
Protested for non-payment, 17th December, 1842. Costis of Pro-

test, 14s. 6d., sterling.
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Other Bill1 of Exciîange mande by (lefendants, 29th August, 181.2,
directed to the said Turnbuli andmi aenhurti-playalle 90 days aller
sight, payable to, the order of the PIainitill* for £100 sterling, for wii
said last Bill the IDefendants rccivcd froin the said A. & A.Mcfr
lane, £120 5s., heing at the rate of S. per cent, preinium.

1're.sented anil accepted, 15th Septemnber, 18-12. Protest for non-
paynient, 17tii Deceniber, 184-12. Costs of 1rotest, 17s.

Sum total, including los. per cent dainages, interest, costs of noti-
cing, and postages, £2,274 7s. Md.

1>aid on accouiit, ;£1,233 .5s. 4.d., making- iithi interest £1,367 los.
2d.-liane dute to A. & A. Macfairlanie of £960 17s. Id., dite thje
1laintiffs by the Defendants, jointly and severally, witlh iintere:t fronm
illis day, lst lUay 184-15.

That, by act passed before Gibb and colleague, notaries, 30 Decr.,
184.3, betiveen the Plaintiff and his late partner, Archibald M\acfarlanie,
their 1)artiersliip ivas dissolved froin and after the l5th of ,:ame rnonth,
'and ail the real estate and propcrty, and ail ilelts and suims of money,
notes, buis, and aIl otlier credits due or payable to the Copartnership,
and ail goods, &c., composing the Stock in l'rade, shoulci helong exclu-
sively to.the Plaintifr, Andrew Maefarlane, witli a Power of Attomey,
from Archibald te Andreiv i\acfairlaie, in the name of the late Co-
I>artner.sliip, or of citlier of themt, jointly or sepaiately, or othierwise, to
ask, de-mand, sue and recover.

Defendants, on 3Oth August, 184.2, made their iPromissoryv Note, and
iliereby, on the 31.3t December, 184.2, promised to pay to tle order of
Andreiw Shiav, £4.08 17s. 3d., value received, indorsed before pay-
-ment and delivered by said Shaw to the Plaintif.

Presented for pavment 5th January, 1843. Failuire of payment.
Protest. Cost of Protest, los.

Defendants paid on account of said Note, £269 17s. 10d. Balance
-due, £163 19s., currency, wvitlî interest from lst January, 1844.

Ouîjer Promnissory Note made by Defendants on 3Oth August, 1842,
payable 27th Deceraber, 184.2, te tlhe order of Andrew Shiaw, esquire,
for £405 3s. Sd. currency, value received, indorz-ed by Andrewv Shaw
before payment to the Plaintiff.

Presented for paymnent 31st Pecember, 1842. Payment refused.
Protested for non-payment. Costs of Protest, lOs. Paid hy Defen..
dants on account, £161 12s. 5M. Balance dute, £243 lis. 3d. wiîhl
interest from 24-tlh January, 184.3.

Othier Promissory Note 3Otli August, 184.2, by Defendants, te order
of Andrew Shawv, for £C425 13s. currenc.y, value received, payable
3rd January, 184.3, indorsd by Andreiv Shaz-tv to, the PlainîjiLi

Presented for payment 7th Januar, 14.3- Non-payment. Pro-
test, los.

Defendants paid on account £269 17s. l0d. Balance due, £169
14.s. 2d., ivith interest front 2Otlî July, 1843.

The wvhole of the aforesaid inoncys se due, form united £1,484 Is.
6d., with interest as aforesaid.

On thîe lst May, 184.5, the Defendants were jointly and severaliy
indebted te the Plaintiff in £2,000, for the price and value of goods
sold, and for money paid by Plaintiff for thle Defendants, and for inte-
rest and for money found te be due by the Defendants, jointly and se-
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verilly te tlic Plaintifls on an account stated. Promise to puy joinfly
-and severally to file P1aintig, £2,OOO.

Service of Summons of Declaration on flie Defendant, Charles B,.
Rîadenhurst. JVo retur7b oj Bailiff as to the otiier Defendant, Ilietor
Tlzinbzull.

Appcnraïîce for Radenhiiirst.- Turnibull did not appear.-Peclara-
tien of Plaintifl, tmat lie does not intend te procced ln *this cause ngainst
Hector 1turiibull .-Radenhiurst plcads.-Proceedings in Bankrtiptcy
againt, hlm on his oivi Petition, a-, wcll in his own naine as a Co-
partmer wvith H-ector Turnbull, traing togethcr in Montreal, under tlic
firtu oi' Radtenhiurst, Turnbult & Co., and in London under the firni of
Ttirnbiiil ani Radefflurst. Commission of 13ankruptey issued l3th
Decemlber, 184.. Note gi'veni hy thec Sheriff duly pubIishied. Cern-
-mission returned 27th December, 1344-.

Assignce appointed on the saie day by Mr. fladgley, a Circuit
Judgei viz : Johin M. Tobini, M\,ercli-ant.

On the lGthi January, 1845, a second mepting of the Crediters of
Mr. Radenhurst w'as, ln dite forni of Law, and after dlue and legal no-
lice, lield and convcned hefore IIyp. Guy, IEsq., one of flic Circuit
Judges, et %vhîch second meeting the final oath, as required by flie
Statute, was taken by flic said Defendant, Radenlhurst, and fiied of
Record.

Mr. Radennmrst -made an offer of composition to his ('reditors at the
said second metncf Onie silling and lhre pence in the pound, pay--
able as stated, and a special meeting ivas thien and there ordered Ie be
held, for the consideration and acceptance of tlie saine.

That on tlic 16tlh January aforesaid, 1845, and afier due andi legni
notice, on flhc 24.th of Pehruary sanie year, a special meeting was hield
la due foria of Laiv-, for the consideration and acceptance of flhe -mid
composition, before Mr. Badgley, at whYichl special meeting were y)re-
sent two-thirds in nuimber and valne of thec proved Creditors, who dien
and there significd thecir acceptan ce of flic said composition.

On the said 241h February, in a certain Deed of Composition or Art
of Supersedeas exented on that day by anti betveea Cl-s. Blake IRa-
denlhurst, as ivell ln bis oîvn name, as for and on behiaif of Iiis firm of
IRadenhurst, 'Furnbull & Co., and Turabuli and ]Radeahurst of the one
part, and Tobin and Murison, and other Creditors of the other part, it
was declared fthnt on tlic l3th Decemnber, 1841, a Commission of
)3ankruptcy did in due course of Lawv issue against the said, Clis. B3lake
Radenhurst, &c., and lîad been exemited by the Shieriff.

The act proceeds te, state the second meeting of Creclitors on the,
16th January, 18,15, at which those Creditors who liad not proved thecir
debts at thec first gener-ai meeting, had been allowed te prove their debis
against the said Clis. Blake IRadenhurst, and lie duly umderwent flic
examination mnentioned in ftic oct relatiag, to Baakrupts, and particii-
larly in flic 4Oth section thereof, and toouk and subscribed the onili re-
quired by Law, and tlit-

Whereas the aforesaid parties of tlie otiier part, being more thon
two-thirds of the Creditors.... la number and value, w'ho have proved
their debts at tlic first and second general meeting, have agreed te
compnound with them, te wvit: wvith the said Chs. Blake Radenhurst,
and to supersede flic Commission cf Bankrupte~.
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The Defendant Radenhurst further saith, that by the sfld Deed of
Composition and Act of Supersedeas, the said parties of the ot/ier part,
did thiereby agree Io accept lrom the said Clis. Bllake Radenhiurst and
bis said firm, a composition of one shilling and thrc pence in the
Pounîd, wvitliout, intcrest. Proinissory Notes to that amotint given by,
Radenlîurst, payable ini six nionthis, indorsed by Tobin and Murison.
That the said severail parties to the sa-id net did flîerehy agrec to super-
isede and declaro null tie said Commission of Bwîkrziuptcy, and Is. 3d.
.in the pouîîd shall ho considercd as full payment and satisfaction.

Supersedeas issued -24tlî Februaz-ry, 1815, by Mr. ]3adglcy, certifying
that M. Radenliurst did hecome 133nnklrtpt and wvas adjudged such;
that lie passed his last examinatioi on the l6th January, 1815, and that
on the 24th February, 184-5, the Creditors ivho had proved their debts,
being- twvo-thirds ini number and value, agîeced to accept Is. 3d. in the
Pound, payable in Radcnort's Notes, indorsed l)y M'essrs. Tobin and
Afurison, and furtier declaring that wvhereas lie hiad ascertaincd that dic
requisites of tlîe said Statute concerning ]3ankrupts have been duly
performed previous te ilie said hast mieeting, iii regard to the said offler
of composition and to the acceptance thiereof, tie Creditors who have
proved debts under thie said Commission arc 18 in number, thiey now
as.sent te such. composition, and their <lts amount te, £2367 63s. 1 id.
Miîd that thceai Co wisui~as rescinded and annulledl, and the Es-
tate and efflects of the l3aîkruîpt te ho given up to him.

Plaintihl"s Action accrued bofore the said Pefendant became B3ank-
rupt.

Ptirther e-xcep)tioni--Thnt on the l3thi December, 18,11, a Commission.
of flankruptcy wvas issued under theauthority of M\r. Commissioner
Badgley, against the said iRadenhurst, one of the Defenidantsq, as wcll
i7e /dis own nane as a Co-partncr %vith Hlector Turnbulh. And that in
the prosecution of thiat Commission, the said WTmn. Badgliey found and
(letermained fiat the said Raýdenuirst, as well individuaily as sucki Co-
partner, did before the suing forth cf the said Commission, become
Bankrupt w'ithin the truc intent and menning of the Statute coiîcerning
Bankrupts; and ilie said Wmn. l3adgley did then and thecre adjudge and
dechare the said Defendant iladecnhurst a Banh-rtpt accordingly.

That on the 16 January last pas. the said Radenlîurst passed kis Zast
SExamination accoirding te Law.

At a meeting cf the Creditors, haw'fully held at the offibe of 1M1r.
Badgley, on the 24th February hast, and wvlîereof due notice liad been
given, tývo-thirds in number and value cf the Creditors cf Uic said
Bankrupt did accept of Is. 3d. in the pountd, payab)le in notes cf the
J3ankrupt, indorsed by Messrs. Tobin and Murison.

The requisites cf the Statuite concerning Baukrupts -%vere lin all things
duly ohserved, and Uic said Creditors, twvo-thirds in valdue, agreed to
corripouind as aforcsaid, anda did accept the composing aforesaid.

That the said acceptance cf the said'composition by the said Credi-
tors, tivo-thiîds in number and in value, is valid and effectuai upon the
remainingt one-thîird cf tue Creditors, and thc samne lias Uie effect cf
superseding the Commission cf l3ankruptcy.

PhaintiFls Action accrued before the said Defendant became a Bank-
rupt.

Further Exception-The Plaintiff's cause cf Action accrued before
Radenhurzt becaine a flaiîïxrtipt and that ho haUr obtained fromn the



282

Cominissioner of 13anlirupts and one of the Circuit-Jvdgc2, dilyautlîa-
rizcd to grant the saine, a Certilicate of SitWrscedeas fyIed, whicli said
Super-sedeas and the inatters and things incident thereto preclude Ille
said 11iaintill' froîn succeeding in this ction.

Further Exceptioi-That on the 24-tl Jantinry, 1 84.5, Act of Coin"
position and Sîîperscdeas b)ctw'ccn the Defenciant ]Radenhurst ns welI
in his own naine as for and on behalf of ]lis lirins of Radenhurst, Turn-
bull 8& Co., or Montreal, and Turnbull and 1Radenhurst of London, of
ie one luirt, and Tobin arI Murison, (and others tl:cin il med,) Cie-

ditors of the said lladenhurst, Turnbuil S. Co., and Tiirntnilil and Pa-
ilenhursL of the chlier part ; stating the Commission of i3ankruptc.y, and
tlîatin virtue thereof, ail the Real and Personal E st ate of said Raden-
hurst, Ttirnbiill & Co., nnd Turnbull and lladenhurst, ivas attachied by
tlie Sherif.

And that at thc second general mceting of Ile crc(iitors of the saîd
.Bankrupt, on th iclî of January, 184.5, aller those creditors of the
said Bankruptil-b who liad flot theretofore proved their debts had been
allowed to p)iove their snid dlebi., thoe Defendant Radcnliinist under-
ivent thec exanîination înentioned in Ille Act rclating to Banilirtpts, par-
.ticuiar]y in tlic 4Oth section, and took and suiîscribed the oathi required.

'The said parties did furtîjier deciare lt Ille parties cf Ille other part
being more flîaî twvo-thiirds of the creditors, in nuniher ani valve, w'ho
have *proved their debts ait the first and second genci al meetings, have
agrecd Io conipound for tle coniposhoî heeftr &c m n te
lOtî Januarv, 1S45, proposai by R.-tenhuirst, for linseif and on behif
cf said firins. Copy of said proposai anne.xed, and Io supersede the
'Commission of ]3anklrtiptcy, so that Ille composition should lé binding
upon ail thc creditors.

And that tle said parties of the othcr pait did azéree Io accept a com-
position of one shilling and thr-ce pence in tle pound, -withiout interest,
Radenhiurst to give hlis note for said composition payable in 6 months,
indorseci hy Tobin and Murison, in fuil acquîittal.

'fIat the several parties did igrec by said aet to slupersede the Comn-
mission of bankruptcy, and Io consider the said composition of Is.
3d. per pound, a full payînent, and satisfaction, release and discharge,
composition to be binding on-ail Ille creditors, ani that thc said commis-
sion of bankruptzy bc supcrsedcd.

Supersedeas by M. justice Badgley, 2!41h Febrinry 1845, to Raden-
hurst, as ivell ln ]lis own naie as a co-partnerwithTurnbuli, (iinseid
twofirms) acitudging, Padenhurzt a hankrupt; certifying that Raderi-
hurst, on the Otît .January, 1845, passed bhis Iast examination, and.
fliat at a meetingr cf the creditors ivbo had proved their debts, twvo-
ihirds in number of thle creditors and two-thirds in v-,%iue agreed to ac-
rept Is. 3d. iin the pouind, payable by the banhkrupt's note, indorEed by
-Messrs. Tobin and Murison. Creditors accepting the composition, l8
in number, in amouint £93,767 6s. 11il. Commission rescinded,
and ail the property and estate of Ille banlirupt to bc given iip Ici
hlm.

-.Ofl'er and tender of Is. 3d. in the pound, and deposits of £191
!is. 3d.

Défense ati fait,-Denial of Plaintifï's facts.
General answver and repli cation,-The Plaintiffs fact9 -ai-e'admnitted

èn the ]Record.
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The, Mofndant lias proved his faucts, and the oniy question scem2 Io
bc-Is the Deicndant tibcratcd against ait lés cred1itors Ihy his comi-
position witli tvo-thirds in number and ainou!ît of' hi$ creditors who
have proveti under tlie commission.

The statute, 7 Vict. chap. 10, is certainiy remedial and as such
ought to receive a liheral construction. It ivas made for t/he relief of
suick (raders asî she0, wvitkut any fraud or gross viisconduct have be-
corne unab/e to pay ait t/ir de/ils in full.b

This intention is fuliy realizeci wYhn the procoedings resuit irf a
certificatc whinlh, according to Ille 59t1i clause of the st;îîute, dischar-
gas the h;tnkrupt from ail tlubts due hy 1dmi zt the date of the commis-
sion and front ail claims and demands made proveable under the coin-
mission,-see 64.th clause.

But, says the plaintiff, te eft*cct of the 41st clause is uiot by any
ineans so etnive t does no more than enact, thart if twvo-tiiird.3
of the creditors in nuinluer and vaiue and ivho have proved their dehiS
agrze to comupoutid %vith the bankrapt, s'nch agreement shtonirbe valid
and effectuai, according to thie tenor thereof, andi equally hinding qipon
thze rerndng third of the credlitorî aibresaid, naniel3 who haive pro-
v3d t/teir debts., ami suli is cv-rta;iy thc letter, and if that interpreta-
tion prevails, the wvhoie clause may as %veil ho cast off as nonsense
and the icuter wvill have performed its office of kiiiing, as nothing couid
be more useless or ahsoliutely dead ihian this clause so tinderstood.
But as every rensonzi)llecrfurt ougshî to ho inade so to expotind the
htîv, that it shall ha Iiiing and effective, wve must try 10 expiain te
clause int question, m)agris it va/ýeut qutiîz ut pereat andi

lst. It is observable thiat according Io the concluding wvords of this
clause, the composition s/ahae w [ie el1tet of superscdi&g t/he comamis-
výiom of bainkruptger, vlence it is reasonable to infer that il affects all
the creditors ivhose debts ivouid have heen affectedl by the further
procieedings and cortifleatc of' diseharga, othervise te commission
would he loft op)en for such credfitors as had not appeared or proved
at the time ofr Composition heing accepted.

2nd. The object of flic iaw, =as epsedin its preambule, being
the c"relief of suec/t tradecrs as s/tait, ii'it/out any fraud, or gross
misconduct, have becornze unalile to pay a/l-their deilts infuli," and
the composition contemplated in the 4'lst clause liaving Ilhe elect of
sup)erseding the cammnission, il is eviient that unioss tlle composition
be as hinding on ail the croditors as woui be the certificate itsclf, the
unfortunate debtor stili remains lhabla toivards blis non-appearinz cre-
ditors, and the principal end of the commission iili be frustrated], as
iviil b2 also, time profiessed obje-et of the lave.

3rd. Ail the creditors of the bankrnipt, the present piaintiff inclii-
ded, havingy been dinly notified and called tn appear bo.fora the B3ank-
rupt Court, in ust bc considered in the samne liglit as ordinary defen-
dants who, having been doly summoned and malzing defitult, are
bound by the proceedings in the cause, and upon this principal, tho
plaintif? in the cause is evidently houind by the proCevtiings in batik-
ruptcy, te which, as hoe xas regulariy sumamoned, lie was- virtually a
parlty.

4thi. I think the staitie xnak-es the composition binding on the credi-
tors ; but if their shouid reonain any dotzht on titis head under the sta-
tute, the 75th clause referi us te the kiws of Lowyer Canada, as thà
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rule of decieiori, and without referring to the Ordonnance de Ccix-
vncrce of 1673, which is of dotthtftil authority in this country, we rnay
isafely re.y on flic olden lniw 6f France in force in Lowver Canada as
establislîitg the rule, that wliere several pet-sons are interested in the
.result of a deliberation, they niust ail bc cnlled to as-semble for that
purpose. Ita dlenunfactis Iujutsmodi crcditoi6ius obse si coniveniant
iît unt4m ci communi conscnsu declurzirent quota parte dcebiti cealenti
sint. >Si vero dissentiant tuie Proetoris Ipartis necessariie suitt gui

e creto suo sequntur mujoîislpartiezyoluntaem. D. 2, 14, 78e cited
2, Bornier, 676.

cc Ceux cui refusent do signer, says Bornier, 677, peuvent y être
contraints comme il faut juger par arrêt du 29 juillet 1578 et divers
autres arrêts.

Says Passans arrêts, 599, tome, on a maintenant recours aux atter-
moyemens, la Couir voyant quelques rigueurs de créanciers a coutume a
donner terme aux débiteurs de bonne foi. E lled atterrnoye aussi les
pauvres et les élargit v'oire modèrs l'obligationz.

Que s'il y a plusieurs créanciers, d'un detteur, la dite Couir a sou.
vent contraint le moindre nombre des créanciers sous signer au plus
grand et des plus grande somme pour atierinover le detteur.

Mêéme à l'égard d'un Forain, s'il y a consentement avec les autres,
pour tel b~énéfice de remise, le moindre nombre est contraint c'y en-
trer.

Snch being the spirit of our comnmon lav, tzkecn from the civil Iaws
of ]Rome, I think it my d-uty to bc guided by tat spirit in the inter."
pretation of a st.atute eiiacied on the samne !:ubject, and 1 thierefore
say ilhat tlie comnposition, lik-e the certificate of discharge, is effectual
and binding on ail flie creditors cf th3e debtor who lias obtained it, con-
formably te tlle statute, and therefore %vould adjudge that the plaintiff
have judgment for tlie sumn of £ 81 2s. Md. and fint bis action is bar-
red and must be dismissed as to the rest and residuie of bis demands.
The defendant to pay costs up te bis tender of the said sum of £8S1
,s. 3d. and ail subsequent costs to bc paid l'y ilie plaintif. Conside-
ring thiat the act of composition betwveen flie defendant and bis credi-.
tors therein namied is efibotual and binding against ail thec creditors of
the said defendant, inasmiuch as aitlftic said creditors, tlie plaintif? in-
cluded, %vere duly aind legally notified and required te l)e present at the
procedings, ivhiereof the said composition %vas a part-and consider-
ing that thec said act cf composition reducer flie plaintiff's dlaim and
action agazins-t thec defendant to tlic suni of £81 2s. 3M. being at the
rate cf is. 3d, inaflic pouud.

Notwithstanding this opinion of flie Chie'£ Justice of Montreal, the
eaid Court below, rendered tlie following judgmcnt:

cc The Court hiaving hecard tlic said plgintif?, and flie said defendant,
di Charles B. Radenhurst, by their counsel on the monits of this
cc cause, baving examined tlie proceedings an.d evidence cf record,
cc seen the admissions given and fyleà b)y ilie said defendant, Charles
cc B. Radenhurst, and liaving uipon the wliole duly deliberated, consi-
"c dering that it dops net appear th-a! tivo-îbirds in number and value,
9; of the creditors of the said defendant have compounded or agreed
ic to coxnpound with the Eaid defendant, and that b)y reason therg»
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CC Of thn agreement or deed or composition b)y hlin producled ati f'yu

"l led in this cause is flot valid or efflectuni to bînd tlîe ,:nid piaintill;
if who lias not proved bis debt under the commnission of bankrulptcy,
cc and that the consent of the two-tlîirds oif the creditors w'ho have
4" proveti hir debts hefore the Judge and Commissioner to the su id
IC agreement and composition is insuifficient, as a bar to the pinii's1
iaction, dotlt dismiss the exceptions by thc said def,'.mdant, Charles

ic B. Radenhiurst, pleadcd, ani adjidge im, the !mid defendant,
"c Cliarles B. Radenhurst, to pna' and satisfv to the saiti plaintifl. the
'c sumi of One thouïanti four hundred andi eigiîty-four potis, one

icShilling and six pence, current money of the Province of Canad(a,"
due for the causes, andi with interest andi costs mentionied in the saiti
Judgment.

The propositions vvhich the couinsel for the Respondent IMM. Meri-
dith andi ]ethune, enideavoret 1 maintain in the Court hI)cow, wvere:
lstly. That the Bankrupt Lawv of Ca nada docs not contemplute a eonîpo-
tion until ail the creditors have proveti. The composition is to takoe
place ut the second meceting, e, to uise the ivords of the smtute,
le the creditors who may not liave proveti their dehts ut the irst gene-
cc rai meeti ng have been ailowed to prove, and haveprove(l the same.1"
Whien titis lias heen donc, it 'is plain tiîat ail the creditors xvili have
proveti, andi it is thien, andi thien only, uccording to tie wvording of the
law, that a composition can take place.

Secontiiy: That if a hankrupt thiniz fit to compouti hefore ail] his
creditors have proved, the composition, as lias he-en decided in Eng-
lLnd, ouight not to be helti to extenti to the creditors w~ho have not
proveti. The iwords "etwo-thirds of the credutors, in number anti va-
l ue," in the 4lst section of tue Bankrupt Act,* îust, it is subi-nitteti,
be taken in connexion wvith tue precegling words in) the same section,
undi therefore, mean two-thirds of the creditors, wvho proveti at the first
mneeting, and of the creditors wlio flot having proveti nt the first ineet-
in-, have been aliowed to prove, and have proveti ut the second meet-
ing: cc renuaùiig thzird of the cred1itors aforcsadd," mnust, it is sub-
maitteti, be the remaining third of the samie, description of creditnr.,
ant Uerefore, toes not inelu(le a creditor who diti fot provea uthei first
or second m-eeting, or at any othor meeting. Tue words Il remaining
third of the creditors. uforesaiti, shiv that tic creditors %vho cati
binti, and the creditors hiable te be bounti are parts of tlîe sanie whole,
andi as a creditor cannot.hind others without proving, lie cannot itan-
felf be bound unies.: lie have proved..

Thirtily: Thiat shîouid it be helti tiîat the words Il two-tliirds of the
creditors ia nuraber and value" mea twýo-tliirds of ail the creditors

7, Vict. chap. 5, 41st sect.-'~ And bc it enactedl that; if at sueh second
"gencral meeting of' the said crcditors, and after the creditors iwho, îay liot have
"provcd their debts at the flrst getierat, meeting )lave been allowed to prove, and

XI have provcd the saine, and the bankrupt lias taken and subscribcd the oathl herein
"1 before'precribcd, and submitted to such examination as aforesaid, twvo-thirds of
el the creditors in ,iumber and value agrc to compound i'ith the said bankrupt,
*"e îuch agyrceect shall ha valid and efl'ectual to ai intents and purpeses, according
<Ce to the tenor thereof', and equally binding upon the rcmaining ihird of the credi-
Il tors ai'oresaid, and shahl have the eeet of superseding the said commission of

"bankruptcy, frota the date of such agreement, and the jurisdiction of the said Judge
~or Coasmissioner over thse estate and effects of thse said bacuupt, phaîl therlce,
'fot4 case and determine."1
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in el ding the tinprovcîl creditore, ihien the supoi-sodeus isbad, becau2e lt
sniy-. nierely that, twvo-tlcirds of the 1proved creditorq have compuoundedý
but doos not slhow nor purp)ort Io show, that two-îlîirds of ail the~ cre-
citors, iîîcIudiîvg thoýc wvhose dlaims %vere not proved, liad agrced te,
.oin pounid.

'Plie Rcspondcnt furthermiore contended, that even if tlie Appellniit,
lia-] the power~ to compounid, hie lias not. done so ac.cording to laiw, and
that the composition niust bo hld inopo )ralive as regards ail Ille crcdi-
fors ivlo (lid] not become parties to il.

Firstly: Becatise the Composition %was not 1,,the law requires, en-
tered into "4 at the second gnri meeting cf Ille creditors, wvhichi
look place on th-- 1Gth of January, but on a subsequent occasion
uîainely on the 24'îth of Fehruary 1845.

Secondly: Betauise the composition ouglit to have been by an aut
roade undur the sanîction of the Court, and the securifv shotild haivo
heen mlacle as available to the creditors absent as Io thloso pre.scnt
%vhiercas the agreement was as to forni a mere, notarial act, and flic
securitv wvas not cxtended, nor intended to, ho cxtenided, te creditori
not parties to, the act.

fhirdly : .And chiefly, becatise tie offer te compouind on condition
ofa disharge is not confined to the hankruipt whio nmade it, but esten-

dccd f0 -M. Hiector Turnibui lus partner, and wvas macle on condition of
ai discharge hcing granted to inu, although hie %vas not under or even,
M 'thin the juriscliction of the Banlzrupt Court.

In the Court of Appeals, time position talzon by the Ilespondfent as
wceil as the .Judgmient of the Court bolowv, were held good, and in ne-
cortianco w'ith Ille truc spirit of Ille Bankrupt Act.

The honorables Justices Parie, ani Beoard dissentcd from the ma-
jority «f the Court of Appeals on Ille principal that aIl the creditors of
the Appellant liad receivcd due noticé of the proceedings iii bankrupt-'
cy ; that two-îliirds of time apparent creditors liad agrecd to the com-
position, and that lIe remainder ivlho liad flot i)roved wcere botind by
the said composition, according to the Frechl lawv; nnd by that
law tha-y -,were disposed to, inferpret thie working of t hc Provin-
rial Ac't.

COURT OF AP)PEALS,.-MONTREAL.

TUESDAY, 1ltî R.ýncii, 1846.
PRESENT:

Tho Honorable Sir JAM!ES STUA RT, Baronet, Clief Justice ofUio-
er Canada, Presideat.

Mr. Justice Boitx,
cc PANET,
cc BU)ARD,

cc GAIRDNER,

Tho Court of Appeals of our Lady the Qucen aow hcre hanving

zeen and examined as well the Record and Procecdings in this-cautsce,
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und flic Judgmient therein given in tlic Court below, frein, whicli pre-
eent Appeatl hath been instituted, as thc miatters by the saidi Charles
iBlake Radenhurst, the Appellant for errer and reasons of appeal as-
signed, and the sanie heing fully understood, and huiviîg lîeard the
parties by their counsel respectively; -und mnature delîberation, on the
whole being had, considering that flic causes of action ef flic said
Andreîv Mlacarl.ane thc Respondent, in his declaration in this cause
iti the Court below set forth, were in the said Court, fuiiy prov'ed,
and establislied, as appear in this cause et record.

And considering aise' that flie said Respondent at tlic Urne of thec
making ef tlie dced et composition, whiereof mention is inade iii the
Plea of Peremptory Exceptions of flic said appellant in this cause in
the Court below, made and fyIed, was flot among the number ot the
creditors et the said appellant, who, lid been allowed te, prove, and
had proved thieir debts under the Commission of Bankrupt in the
said Plea et Peremptory Exception nientioned, and that the deed of
composition in the said Plea ot Peremptory E xception pleaded in
bar ofthe action et the said Respondent,wNas net theretore binding on ilhe
said Respondent, and that ic said leof e Peremptory Exception con-
tains ne legal bar te the said action of the said Respondent. It is by the
raid Court now here adjudgedJ (two et thec members efthde said
Court now here, namely : the honorables P'hilippe Panet and Elzéar
Bedard, Esquires, severa[ly dissenting, thiat the said Judrnent et flie
Court beloiv, now appeaied troni, namely the Judgnient. et 1-er Ma-
jesty's Court ef Queen's Bench, for flie District et Montreal, in this
cause rendered on the 129th September 184.5, be, and the saine is liereby
in ait things affirmed, with. costs te thec said Respondent, against the said
Appellant. Ard it is by the said Court, now here ordered, that the
Record in this cause be remitted te flie said Court cf Queen's Beach,
for the District cf Montrent.

Certified,

STEWART SCOTT,

C. <J. R.
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MONTRÈAL-BANC DÙ ROI.

FivmERxn, 1832.
No. 219.

TOUSSAINT PRÉVOST, ET Ux. Demiands.

vs.

NOEL BREUX, Défend.

Le Demandeur avait épousé la fille lu Défendeur, laquelle était mi-
neure, lorsque cette action fut intentée. Cette demande avait pour objet
le recouvrement des droits mobiliers de la Demanderesse dans la succes-
sion de sa mère. Le dit Noël Breux, dans une Exception Péremtoire,
prétendit que l'action ne pouvait être maintenue, parceque la Demande-
resse étant encore mineure, ne pouvait, quoiqu'émancipée par mariage,
poursuivre cette action sans étre assistée d'un liitcur ad hoc.

Les Demandeurs répondirent à cette Exception en soutenant que cette
action étant purement mobilière, il n'était pas nécessaire que la Demnan-
deresse, étant émanvipée légalement par son mariage, fut assistée d'un
tuteur ad hoc.: Que la loi n'obligeait une femme mineure mariée, de se
faire assister d'un /hder ad hoc, que lorsqu'il s'agissait (le Palination de
ses immeubles. Que les Demandeurs étant en communauté de biens, et
lasomme réclamée par l'action tombant dans cette communauté, le mari
seul pouvait intenter cette demande, comme étant le 'lief de la commu-
nauté et le seigneur des actions mobiliaires iui procèdcnt du côlé de sa fenc,
suivant Particle 233 <le la coutume de Paris.

Le Défendeur répliquait, que dans le cas actuel, il s'agissait d'une uni-
versalité le meubles qui devait être considérée comme un immeuble.
Cependant la Cour du Banc du Roi de Montréal, par son Jugement du 17
Février 1832, débouta l'exception du dit N. Breux.

MONTRÉAL-BANC DU ROI.

OCTOBRE, 1838.
No. 619 et 1404.

H. ROBERTSON, et AI. Demandeurs.

VS.

AUGUSTIN PERRIN, Défendeur.

et

FRANÇOIS PERRIN, Tuteur, Oppt.

L'immeuble du Défendeur avait été saisi à la poursuite des Demen-
deurs. Il était affecté au douaire coutumier non encore ouvert en faveur
des enfans nés du mariage du Défendeur avec feue Clémence Racicot.

François Perrin, comme Tuteur des enfans, forma opposition afin de
charge lu droit douaire coutumier.

L'opposition ne fut pas contestée. Mais par Jugement du 19 Octobre
1838, la Cour du Banc du Roi de Montréal, la débouta, sur le principe que
le douaire u'était pas encore ouvert.
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