
Technical and Bibliographic Notes/Notes techniques et bibliographiques

The Institute has attempted to obtain the best
original copy available for filming. Features of this
copy which may·be bibliographicely unique,
which may alter any of the images in the
reproduction, or which may significantly change
the usual method of filfiing, are checked below.

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommagée

Covers restored and/or laminated/
Couverturd restaurée et/ou pelliculée

Cover title missing/
Le titre de couverture manque

Coloured maps/
Cartes géographiques en couleur

Coloured ink -i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/
Planches et/ou illustrations en couleur

Bound with other material/
Relié avec d'autres documents

Tight binding may cause shadow sr distortion
along interior margin/
La reliure serrée peut causer d(I'ombre ou de la
distortion le long de la marge intérieure

Blank'leaves added during restoration may
appear within the text. Whenever possible, these
have been omitted from filming/1
Il se peut que certaines pages blanches ajôutées
lors d'une restauration apparaissent dans le texte,
mais, lorsque cela était possible, ces pages n'ont
pas été filmées.

)D Additional comments:/
Commentaires supplémentaires:

L'institut a microfilmé le meilleur exemplaire
qu'il lui a été possible de se procurer. Les détails
de cet exemplaire qui sont peut-être uniques du
point de vue -bibliographique, qui peuvent modifier
une image reproduite, qu qui peuvent exiger une.
modification dans la méthode normale de filmage
sont indiqués ci-dessous.

Colour6d pages/
Pages de couleur

Pagés damaged/
LJPages endommagées

Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

Pages discol ured, stained or foxed/
Pages décolkrées, tachetées ou piquées

Pages detac ed/
Pags é\

Showthrough/
Transparence

Qu'ality of print varies/
Qualité inégale de l'impression

Includes supplementary material/ °
Comprend du matériel supplémentaire

Only edition available/
,Seule édition disponible

Pages wholly or partially obscured by errata
slips, tissues, etc., have been refilmed to
ensure the best possible image/
Les pages totalement ou partiellement
obscurcies par un feuillet d'errata, une pelure,
etc., ont été filmées à nouveau de façon à
obtenir la meilleure image possible.

The cc
to the

The ir
posait
of the
f ilmir

Origir
begir
the la
sièn,
other
first•
sion,
or ilk

The
shail
TINU
whic

Map
differ
entir
begir
right
requi
met*

This item is filmed at the reduction ratio checked below/
Ce document est filmé au taux de réduction indiqué ci-dessous.
lOX 14X 18X 22X 26X X

12X 16X , 9X · 24X 28X 32X

~I -- <



4 f.

I

A .. :2. '



r

THE

MARRIED WOMEN'S PROPERTY ACTS
0F OINTT.ARIO :

BETNG

Con. Stat. U.C., c. 73; 35 Vict., c. 16, Ont., and 36 Vict., c. 18, Ont.

W1TH NOTES OF THE ENGLISH AND CANADIAN CASES BEARING UPON THEIR CON-

STRUCTION, AND OBSERVATIONS RESPECTING THE INTERESTS 0F

. HUSBANDS IN THE PROPERTY OF THEIR WIVES.

TO WHICH IS ADDED

AN APPENDIX

CONTAINING THE EARLIER STATUTES RELATING TO TRE CONVEYANCE RV
MARRIED WOMEN OF THEIR REAL ESTATE.

BY

RICHARD THOMAS WALKEM,
Of OSgoode Hall, Barri8ter-at-Law.

AUTHOR OF "A TREATISE ON THE LAW OF WILL S.

otonto:
WILLING & WILLIAM·SON.

1874.

I - I



HUNTER, ROBE AND CO>

PRINTERS, TORONTO.



PIRE FACE.

Tis work has beenrcompiled with the object of aiding the pro-
fession and others in the examination and construetion of -the

Married Women's Property Acts" of this Province.
The effeet of these Aèts is to give to wives rights.and privileges

utterly opposed to the principles and policy of the Common Law of
England. The prudence of these concessions has been doubted by
manv. wbo. wbilst acknow1idçzin- that the old law.was neither

Entered according to the Act of the Parliament of Canada in wthe year one thous"dd
eight hundred and seventy-three, by RICHARD TriOMAS WALKEM, in the Office of the
Minister of Agriculture

they refer, and have not sufÉci'ently estimated the tact and capa-
city of the gentler-sex ; and it will probably be found in practice
that the privileges conferred upon 'wives by the Act will seldom
be abused, and will be used only as a shield against oppression or
injustice.

But if there are some who take exception to the principles on
which our " Married Women's Property Acts " are founded, there
are many more who find fault with the manner in which they have
been frampd. They are said to be obscure and difficult of con-
struction, and inharmonious with each other, and with the law
as administered by the Courts of Equity. Conceviing ths to be
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PREFACE.

Tais work has been compiled with the object of aiding the pro-
fession and others in the examination and construction of the
'Married Women's Property Acts" of this Province.

The effect of these Acts is to give to wives rights and privileges
utterly opposed to the principles and policy of the Common Law of
England. The prudence of these concessions has been doubted by.
niany, who, whilst acknowledging that the old law was neither

just nor satisfactory, contend that the changes effected by the
recent Acts are too radical in their character, and are opposed to
the principles of sound policy, as being calculated to disturb that
harmony which should exist between husband and wife. They
allege that, the powers and privileges conferred on wives by 35
Vict., c. 16, are inconsistent with the du-ties, moral and domstic,
which they owe to their husbands andhildren, and are repugnant
to the natural law which governs the relations between busband
and wife.It is conceived, however, that these objectors have underrated,
or lost sight of, the restraining power -of that natural law to which
they refer, and have not sufficiently estimated the tact and capa-
city of the gentler sex; and it wiI probably be found in practice
that the privileges conferred upon wives by the Act will seldom
be-abused, and will be used only as a shield against oppression or
injustice.

But if there are some who.take exception to the principles on
which our " Married Women's Property Acts " are founded, there
are many more who find fault with the manner in which they have
been framed. They are sai.d to be obscure and difficult of con-
struction, and inharmonious with each other, and with the law
as administered Jby the Courts of Equity. Conceiving this to be
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the general opinion, I have thought that a work such as this
would be of service to the profession. In it J have collocated the
various Acts respecting Married Women's Property, so that they
nay be conveniently examined and compared each with the other;
and J have, in the- notes, referred to the cases decided upon their
construction, and upon the Imperial Statutes on which they are
founded.

Into the introductory chapter I have embodied a.short sketch
of the old law respecting the marital interests of husbands in the
property.of their wives, which, I trust, will be found useful; and
I have also extracted from the most recent authorities, the doc-
trines of the Co.urts of Equity upon the important subject of the
wife's "separate use."' A thorough acquaintance with those, doc-
tiines is an indispensable preliminary to an effective study of the
"Married Women's Property Acts."

In the Àppendix will be fohnd the statutes of this Province in
force prior to 36 Vict., c. 18, relating to the conveyance by married
women of their real estate.

The decisions upon cap. 73 of Con. Stat. U. C., will be found
useful in 'construing the later statutes, and they are, therefore,
fully referred to in the notes to that Act. The statuter35 Vict., c.
16, not being retrospective; except, perhaps, to the e t1nt laid
down in Merrick vs. Sherwood, the pre-existing Acts must still
be referred to in considering the rights of married w men with
respect to their property.

J have not ventured, in the absence of authority, to express any
decided opinions upon doubtful points; but I have drawn atten-
tion to many of those pointé, and have offered suggesLions respect-
ing them which will, J trust, be found useful.

R T. W.

JUNE, 1874.
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MARRIED. WOLEN'S PROPERTY.

INTRODUCTION.

IT was the law of this Province when the Statute 22 Wife'schattebs
Vict.;- c. 34(a), was passed, that the chattels personal in .oonfrormery
possession, including goods or specifie chattels outstbad- by ther-
ing in the hands of third parties, belonging to the wife rige.

in her own right at the time of the marriage, or acquired
by her during the coverture, became, by virtue of her
marriage, the property of her husband absolutely.

The right of. the husband to his wife's personal prop- Blackstone'sr«,

erty is said by Blackstone to have been founded on the sonforthiarule.

prirreiple, that the existence of the wife became, by the
marriage, merged or incorporated into that of the hus-
band, and was, during the coverture, entirely suspended;
the husband and wife were considered to be but one -per-
son(b).

This principle is, however, limited, asotherwise it must Principle and et-

conflict-with the principle of coverture, whereby the wifeffée ofeoverturo
is regarded ,as distinct from her husband, but so entirely
under his power and control, that she can do nothing of
herself, but everything by his licence and authority(c).

But the chattels personal outstanding belonging to the w-if's out.tand-
wife dlid not vest in the husbaud, unless reduced into sonal not i

poseson by him, possession appearing to have been ab- r., edI-
solutely essential; and therefore, the wife's choses in action to PbommOn-
did not become the property of the husband. 'These,'
says Blackstone, "the husband may have if he pleases;
that is, if he reduces them into possession by receiving or
recovering them at law. Bui if he dies before he has

Cm. stat. U. c. c.7.
2 Black Comm. 488.
Macq., Rusb. and Wife, 18.



2 MARRIED VOMEN'S PROPERTY.

recovered or reduced them into possession, so that, at his
death, they still continue choses in-action, they shall sur-
vive to the wife; for the husband never exerted the
power he had of obtaining an exclusive propérty in
them"(a).

Sitmentof the The interest of a husband in bis wife's choses in action,
nlumr«. was clearly defined by Sir Thomas Plumer, in the case of

Purdew v. Jackson(b). That painstaking judge remarks:
"1 J have always understood that the marital right of a
husband to the choses in action belonging to the wife, isi
a qualified; and riot an absolute right. It is a right de-
pending upon, and7subject to, a condition which is spoken
of in the books uniformly in the same terms.' Their lan-
guage invariably is, that the husband is entitled to such
choses in action -of the wife, as he reduces into possession,
and that reduction into possession is a condition upon
which alone the law gives them to him. 'Marriage,I
says Lord Coke(c), iis an absolute gift of al chattels
personal in possessionsin her (the wife's) own right, whe-
ther the husband survives the wife or no; but if they be
in action, as debts by obligation, contract, or otherwise,
the husband shall not have them, unless -he and bis wife
recover them.' The doctrine -is stated in the same way,
by a late espectable text writer, who, in a discussion of
considerable lehgth, bas called in question the soundness of
the decision in Bornsby v. Lee (d). 'Marriage,' says Mr. Ro-
per, 'is only a qualified gift to the husband of the wife's
choses in action, viz. : upon condition that he reduce them
into possession during its continuance; for, if he happen
to die before bis wife, without having reduced such pro-
perty into possession, she,. and not bis personal representa-
tives, will be entitled to it(e)."'

Sneitinction te- The wife's chattels personal outstanding, or choses in
c ee*onaaction, must be carefully distinguished from her goods, or

b.U.I.specific chattels in the bands of third parties, which, as
in hdof third we have seen, became the property of the husband by

virtue of the marriage, and for the recovery of which the
husband might, in bis own name alone, bring an action of
detinue, replevin, or trover(f).

(a) 2 BIak comm. 434.
1 Russ., atp.24.

() . Lit, 361 b.
«L) ia¢d. 16.

e) Roey, Husb. and Wife, 202.
(M hacq., Husb. and Wife, 20, 47.



INTRODUCTION.

The husband had no power in himself, nor had husband Husband's inter-

and wife jointly the power of so diàposing of the wife's ®sona"ychose

interest in her reversionary choses as to bar her right by in acion.

survivorship, if such interest was incapable of being re-
duced into possession in the husband's lifetime(a). And
where a reversionary interest belonging to the wife was
assigned by the husband, at a time wh'n he had not the
power of reducing the interest into possession, the assign-
ment was void against the wife claiming by survivorshipý
though, before the husband's death, the interest became
capable of being reduced into possession(b).

The right of a husband to recover or dispose of his Wife's equity to

wife's choses in action was subject to a further limitation, a settiement.

called the wife's -equity to a settlement. Whenever the
husband, or bis assignee, was obliged to seek the aid of
Equity in order to get the benefit of the wife's property,
the assistance of the Court was withheld, until, if the wife
required it, a provision for her was secured out of the fund
sought to be recovered(c). %

In the chattels real of the wife, thé husband acquired Busband's inter-

by the marriage an absolute property, fettered, however, tise chat

by some peculiar restrictions. lie might make an abso-
lute disposition of them during the coverture; but, if he
did not exercise this right, and his wife survived him,
they reverted to her. He could make no disposition of
them by will which would be effective against the wife's
right, if se prvived him; but, if he survived his wife,
they became his absolutely(d).

The interest which.a husband acquired in his wife's real Efect ofrr-

estate upon marriage was of a character much less ample -eal eiftate.
than that which he acquired in ber personal estate. The
fee simple in her real estate remained in her, but tbe hus-
band by the marriage acquired a freehold interest therein,
for their joint lives, both being seized together in her
right by entireties; and, upon birth of issue of the mar-
riage, the husband's interest became enlarged intò an
estate for bis own life-the estate by the curtesy.

The disabilities of married women created by coverture, Blaekstone's

being, as Elackstone remarks, "intended for the wife's °Ps°Ma u
benefit," are cited by him as a proof of the high favour in à.

(a) Stif v. Everett, 1 Myl. & cr., 37; Purdew v. Jackson, 1 Russ. 1.
b sbyv. Ashby, 1 coIL. 553.
Macq., Husb. and Wife, 71.
Macq., Bush. and Wife, 23.



4 MARRIED WOMEN'S PROPERTY.

which the female sex was held by the laws of England.
The wholesale transference of her property to her hus-
band may probably be .regarded as another proof, estab-
lishing the same theory, the wife being, by operation of
those laws, relieved from the cares and troubles incident-
to the owuQship of property.

rate use. In or abo& the time of Queen Elzabeth, there struggled
into existence a weakly creature, which, in later time§,
when it has attained form and maturity, has been called
"separate use." The Court of Chan~cery is responsible for
the creation of this married women's protector. Lord
Westbury, speaking of the establishment of the doctrine
of separate use, in the case of Woodward v. Woodwaod(a)
observed, "It is a remarkable instance of legislation by
judicial decision;" and, in another case(b) the same emi-
nent judge remarked: "The violence thus done by Courts
of Equity to the principles and policyof the common law,
is very remarkable, but the doctrine is established, and
must be consistently followed to its legitimate consequen-
ces." Separate use is, in fact, the result of a stretch of
legislative authority on the part of the Court to which few
parallels can be found. From the time of its first estaN
lishment, it has gradually been developed until it has
assumed the proportions of a system. At first, it was so
tied and bound as to be unable to exert its full st-rength,
but its fetters have been slowly and hesitatingly removed
by successive judges, and it now forms an important part
of Equity jurisdiction.

Power of dispo- It is not necessary for our purpose to trace the steps
rate esate. by which the doctrine of separate use has reached its full

establishment. It is- sufficient to say, that a married
woman has now an absolute power of disposition by act
iner vivos, or by will, over her personal property, settled
to lier separate use, whether in possession(c) or in rever-
sion(c), and over her life interest in the rents and profits
of her real estate e).

Woe may The recent case of Taylor v. Meade(f ) established a
table= sinmarried woman's right to dispose absolutely by deed
ePaal estate. unacknowledged, or by will, of the equitable fee simple in

9 Jur. e. S. 882.
Taylor v. Meade, 11 Jur., N. S. 166.
Fettiplace v. Gorges, 1 Ves., 45.
Sturgis v. Corp., 13 Ves., 190.
stead v. Nelson, 2 Beav., 245.

(f11 Jur. N. 8.166 ; 34 L. J., Ch. 208



INTRODUCTION.

real estate, vested in trustees for her separate use; and
in all v. Waterhouse(a) V.-C. Stuart decided that the
interposition of trustees was not necessary to secure those
rights to the wife.

In Pride v. Bubb(b), Lord Hatherley said, 'It cannot
now be disputed, that when a woman is the owner of
real estaté o her separate ise, she is to all intents and
purposes in the position of a feme sole; so as to be able
to dispQse of that estate by will or .deed.'

The power of a married woman to dispose of her sepa- wife's power of

rate estate by will or deed is by these -cases clearly and rte estehys

definitely established; but her power of disposition may contract.

be exercised otherwise than by will or deed. She may
bind her separate real estate by contract, so as to entitle
the person with whom she deals to enforce specific per-
formance of her agreement(c); and!she may also make her
separate estate responsible for her general engagements,
provided such engagements are made with reference to,
and upon the faith or credit of, that estate, a question to
be judged of upon all the circumstances of the case(d).

We are speaking now, it will be remembered, of the sepeaze us re-

doctrines established by the Courts of Equity with respect CourtsofEquity.

to separate estate, and without reference to the provisions
of Con. Stat..U. C., c. 73, or 35 Vict., c. 16. These doc-
trines were recognized and acted upon only in the Equity
Courts. The judgment of Mr. Justice Gwynne, in the late
case of Merrick v. Bherwood(e), contains a most instrue-
tive review of the equitable doctrines regarding the power
of married women to bind their separate estate by their
general engagements.

That case arose upon the Statute 25 Vict, c. 16, <"The statement ofthe

Married Women's Property Act,.1872;"and willbe referred .,i errk.
to hereafter in-the notes upon' that Act. The learned sherwoo.

Judge observès(f), "For the»purþose of our judgment in
this case, we must. take it -as concluded by the verdict of
the jury that, as. was *orn on behalf of the plaintiffs,
the goods sold and delivered to Mrs. Sherwood, the de-
fendant, forwhich this action was brtught, were so sold aind

S) UJur.N.s. 861;18W.A.,68.

)Gasto .R 2 De G..& sm.561;Plcard v.BineL.R.5Ch.Ap. 274.
d) Per &ord Justice 'Iurner, in Johnson v. GalIagher, 8 De G. F. a J. 494; 7 Jur.

N. 8. 278.
(ey 22U. C.cP., 467.
( At P. 4M.



MARRIED WOMEN'S PROPERTY.

delivered upon the express understanding that they should
be paid for by herself out of her separate estate, and upon
the faith and credit of that estate. Proceeding upon this
assumption, it becomes .important to consider what the
rightsof the plaintiffs were in Equity before the statute
of Ontario, 35 Vict., c. 16.

Cse of Mury "In Murray v. Barlee(a), Lord Chancellor Brougham,
after reviewing the authorities up to that time, pronouncs
the doctrine of the Court to be, after much vibration of
opinion, that it requires only to be satisfied that the married
woman intended to deal with her sepai'ate estate, in order
to makeeit liable for ber engagements; when she appears
to have done so, the Court holds her to have charged it,
and will make her trustees gaswer the demand thus
created : and this he pronounces to be the doctrine of the
Court, although the married woman 'becomes indebted
without executing any written instrument at all.

Oweusv. Dieken-c"In Owens v. Dickenson(b), Lo'rd Cottenham, adopting
Son. thë language of Lordi Thurlow in Hulme v. Tenant(c),

says, 'The separate property of a married woman, being
a creature of Equity, it follows that if she bas a power to
deal with it, shejhas the other power incident 'te property
in general-namely, the power of contracting debts to be
paid out of it; and inasmuch as her creditors have not
the means at law of compeling payment of those debts, a
Court of Equity takes'upon itself to.give effect to them,
not as personal liabilities, but by layîng hold of the sepa-
rate property as the only means by which they can be
satisfied.'

Leading case of "But the judgment of Lord Justice Turner, in John8on
Jhseron v. Gal- v. Gallagher(d), wherein he reviews al the authorities

upon this subject, is now regarded as establishing the doc-
trine of the Court upon a firm basis. It is the touchstone
to which all cases upon this subject mùst now be brought.

Express charges.He there says(e): 'It has not, so far as I am aware, ever
been disputed that married women may encumber their
separate estates by mortgage or charge.' And with re-
ference to the disputed point, whether tie separate estates

Geral agag of married women are liable for their general engage-
ments, such as tradesmen's bills, and claims of that de-

3 My. & K. 209.
1 Cr. & Ph. 48.
1 B. C. C. 16.

. De G. F.&J. 494; 7 Jur. N. S. 273.
e) P. -510.



INTRODUCTION. 7

scription, he says: ' Looking at this question without
reference to authorities, it is difficult to see upon what
ground debts of this class can be distinguished from debts
of the class to which I have last referred; what distinc-
tion there can, for this purpose, be between debts, by
specialty and debts by simple contract ; and still more,
what distinction there can be between simple contract
debts of different descriptions; and, if no sound distinc-
tion can be drawn between the different classes of debts,
the authorities which apply to the one class must, as it
sshould seem, govern the other.' He then reviews the
authorities, and comes to the conclusion that the separate
estate of a married woman is liable to her general engage- Exception imder
ments ; but he adds, ' I am not prepared, however, to go statute of
the length of saying that the separate estate will in allFud.
cases be affected by a mere general engagement.' And, re-
ferring to Jones v. Harris(a), and Aguilar v. Aguilar(b),
he says: 'It seems to follow that to affect the separate
estate there must be something more than the mere obli-
gation which the law would create in the case of a single
woman. What that something more may- be must, I
think, depend in each case upon the circumstances. What
might affect the separate estate in the case.of a married
woman living separate from her husband, might nol, as J
apprehend, affect it in the case of a married woman living
with her husband. What might bind the separate estate,
if the credit.be given to the married woman, would not,
as I conceive, bind it if the credit be not-so given. The
very term 'generaJ engagement,' when applied to a.mar-
ried woman, seems to import something more than mere
contract; fQr neither inlaw nor in equity can a married
woman be bound by contract merely!' And he concludes
by.saying: 'According to the best opinion which I can
form of a question of so much difficulty, I think that, in
order to bind the separate estate by a general engage- RequitoS W

ment, it shoùld- appear that the engageMent was made '
with rference to, and ipon the faith or. credit of that
estate, a&nd that whether it was so or not, s a questimo to
be judged of by thi8 Court upon all the circumstances of
the case.

" The Master of the Roils, it is true, in Shattock v. 9hat- cas of Shattock
v. Shattock.

(a) 9Ves.49.
(b) 5 Madd. 414.
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tock(a), disputes the accuracy of the conclusion arrived at
by Lord Justice Turner in the above case, as to the liability
of the married woman's separate estate to ' general
engagements;' but in so far as the case before us is con-
cerned, the doctrine as stated by the Master of the liolls
leads to the sanie conclusion as that of the Lord Justice.
At page 188 the Master of the Rolls says: 'The principle
of the Courts of Equity relating to this subject (the
liability of a married woman in respect of her separate
estate) in my opinion is, that, as regards her separate
estate, a married woman is a feme sole, and can act as
such; but only so far as is consistent with the other prin-
ciple-namely, that a married woman cannot enter into
a contract. These principles are rpconciled in tiXis way:
Equity attaches to the separate ýestate of the married
woman a quality incidental to thbt property, namely,
a capacity of being disposed of by her; in other,words,
it gives ber a power of dealing with that property as she
may think fit; but the power of disposition is confined to
that property, and the property must be the subject mat-
ter that she deals with; and, therefore, if she makes a
contract, the contract is nothing unless it has reference,
directly or indirectly, to that proper:y. This is, in my
opinion, the extent of the doctrine of Equity relating to the
separate estate of a married woman. It is on this principle
that every bond, promissory note, and promise to pay,
given by a married woman has, for the reasôn I have
already stated-been held to be a charge made by her on
her separate estate ; that is to say, it is a disposal of so
much of ber property, the whole of which, if she pleased,
she might give away. But if Equity goes beyond this,
it appears to me that it is laying down this principle, that
where a married woman has separate estate, she may bind
herself by contract exactly as ifa feme sole; or, in other
words, that the possession of separate property takes away
the distinction between a feme covert and a feme sole,
and makes them equally able to contract debts.

" In Mrs. Matthewman's case(b), Kindersley, V.-C., held
that a married woman, having separate estate, and who
had contracted to take shares in her own name .in a joint,

L.R.2Eq.182.
L. R. 8 Eq. 781:
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stock company, was liable to be placed on the list of
contributors, so as to bind her separate estate. He adopts
to the fullest extent the doctrine as laid down by Lord
Justice Turner, in Johnson v. Gallagher(a). He says(b)
' What -is the law as to the extent to which a married
woman mbay contract obligatioiqs, engagements, or debts,
which the party with whom she is contracting may insist
shall be paid out of her separate estate ? That is a moot
question, but I think the principle laid down by Lord
Justice Turner, in Johsoren v. Gallagher(c), is a sound
one, and that it is the principle which the Court ought to
adopt. As J understand that principle, it is this: If- a
married woman, having separate property, enters into a
pecuniary engagement, -whether by ordering goods or
otherwise, which, if she were a feme sole, would consti-
tute her a debtor, and in entering into such engagement,
she purports to contract, not for her husband, but for
herself, and on the credit of ber separate estate, and it,
was so intended by her, and so understood by the person
with whom she is contracting, that constitutes an obliga-
tion for which the person with whom she contracts has
the right to make her separate estate liable-; and the
question, whether the obligation was contracted in the
manner I have mentioned, must depend upon the facts
and circumstances of each particular case. It clearly is
not necessary,' he goes on to say, 'that the contract
should be in writing, k* * * nor is it necessary that
there should be any express reference made to the fact
of there being such separatë estate. * * * If the cir-
cumstances are such as to lead to the conclusion, that she
was contracting, not for her husband, but for herself, in
respect of her separate estate, that separate estate will be
liable to satisfy the obligation.

"In Butler v. Cumpston(d), Malins, V.-C., followed the Butier P. cump-
decision in Mr8. Matthewman's caee, and expressed hiseo
entire concurrence in it, and in the whole doctrine as laid
down by Lord Justice Turner.

"In Woodward v. Woodward(e), it was held that a mar- wo.dw. w..

ried woman may, in Equity, sue her husband to recover a woodw

a De G. F.a ., 494.
A>.Ât page 788.

c8 De G.F. a J., 494.

)9 Jtir. N. s. 882.
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loan made to him by her out of her separate estate. Lord-
Chancellor Westbury there says: 'Wisely or unwisely,
this Court has firmlyestablished the independent person-
ality of a feme covert with respect to property settled to
her separate use. It is a remarkable instance of legisla-
tion by judicial decision.'

Pid v.H "But in a recent case before Lord Chancellor Hatherley,
and the Lord Justice Giffard, in 1869(a), the doctrine
laid down by Lord Juistice Turner is recognized as the
established doctrine of Ithe Court. Lord Hatherley there
says, 'We both think it very desirable that the position
of a married woman who contracts as if she were a feme
sole should be placed upon a well-understoodlbasis ; and
we, thidk that that has been done by Lord Justice Turner
in his judgment in Johnson v. Gallagher(b). There has
been much discussion,' he says, 'as to the precise mode
in which a married woman's estate 'could be affected by
anything except actual disposition. It was strongly felt
by the Court, that there was great injustice in protecting
a .married woman, and allowing her to deprive others of
their property, by entering into engagements which she
must have known herself unable to fulfil in any other
way than out of her separate estate, though the Court
seems to have felt some difficulties as to the manier in
which the separate estate could be reached. At one time
it was held, that an appointment'would be inferred, but
Lord Cottenham, in Owens v. Dickenson(c), disposed of

DecisioniJohn. that by saying, that, if so, the creditors must take in theDiion .nGJaher order
vagher order of the appointments. Ail these theories have been

given up, and the doctrine has been placed upon a sound
foundation by the decisiotn in Johnson v. Gallagher(d).'
And he adds, 'When she, (a ùiarried woman), by enter-
ing into an agreement, allows the supposition to. e made,
that she intends to perform the agreement out of her
property,.she creates a debt which may bedtecovered, not
by reacbing her, but by reaching her property.

"And Lord Justice Giffard says, 'As to the law of this
case, it is unnecessary to- say anything, because, in the
judgment of the Lord JusticeTtrner, in Johnson v. Galla-
gher(e), everything relating to the subject is iclearly laid

Picard v. Hine, L R. 5 Ch. App. 274.
3 De G. F. & J. 494.
1 Cr. & Ph. 48.

( 3De G. F. &J. 494.
e)3De G. F. &J.49A.



down, and it amounts in substance to this : that a credi-
tor having a claim against a married woman, canj:ome
here and assert and enforce an equity as aggiást her
separate estate.'

"The undoubted law, then, independently of any statute oeduction from
is, that where goods are sold and delivered by al trades- *et.ant of

man to a :married woman upon her express promise to present doctrine

pay out of her separate estate, and uon the fait andEuity.
credit of that estate, the vendor becoges her creditor, and
she alone, and not her husband, the' debtor; the transac-
tion creates a debt due by the married woman alone,
although it was enforceable4ín Equity only, and only
against the separate estate."

Thus stood the law as administered by the Court of Apathy of Legis-
Chancery in this Province in the year 1859. The Courts ta,"'Og"

of Equity having supplied those improvements in the women.
status of married women which progress imperatively
demanded, the Legislature stood still and did nothing.

At length, however, it was felt that .a change should be
made in the legal position of the wife with respect to her
property and civil rights; and, accordingly, the statute

22 Vict., c. 34(a) was passed, the provisions of which will 22 vict., c. %.

receive attention hereafter. The preamble to this.statute rreamb1e to that

admits the injustice of the existing law, in the following.A**-
words": "'Whereas, the Law of Upper Canada relating to
the property of married women; is frequently productive
of great injustice, and it is highly desirable that amend-
ments should be made therein, for the better protection of
their rights, therefore, &c." Thirteen years afterwards,
was passed "The Married Women's Property Act, 1872"(b), «cfarried wo

a statute founded upon the Imperial Act, 33 & 34 me"'872.°
Vict., c. 93. These Acts effect a complete change in the
legal status of married women, giving them rights and
privileges utterly opposed to the principles and policy of
the common law. By a few short sections, the married
woman is rescued from that insignificance to which the old
law consigned her; and, fully equipped with legal weap-
ons, she is raised to that position to which modern society
considers her entitled.

Though the statute 35 Vict., c. 16, ws foundediipon niference -

the Imperial Act 33 & 34 Vict., c. 93, it will be seen, on an"d te.Impi"i

a comparison of the twostatutes, that the rights andprivi- Act-

a Con. Stat. U. C. c. 73.
)5 Vict.c. 16.
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MARRIED WOMEN'S PROPERTY.

leges conceded to married women by the former, are much

more ample than those conferred by the latter Act; and,
on the other hand, the Legislature of this Provinée has
attached to the privileges conferred, responsibilities which
are not to be found in the Imperial Act.

Power conferred By our statute,1he wife obtains a substantially absolute
on wife as to her B u t JJ>~L.

reaiestatebyour power of disposition over her real estate, which is relieved,
°ct- at least during her lifetime, from the interests which the

By Imperial Act; husband formerly acquired therein. By the Imperial Act,
the rents and profits only of real property which descends
to the wife are secured Ito her, the husband's interests in
such real estate being in other respects unaffected.

Wife's earnings By our statute, the wife's personal earnings and her
frmtrae' &c gains from trade carried on by her separately from her

husband, or from any literary, artistic, or scientifie em-
ployment, are given to her absolutely. The same classes
of property are aJso given, to the wife by the Imperial

Provisions in Im.Act ;but, in additifr thereto, that Act provides that the
*ife"Acgenra wife shall have for her separate use, any unsettled perso-

iersonal proper- nal property to which, during her marriage, she may be
entitled as next of kin of an intestate, or any sum of
money, not exceeding £200, to which she may become
entitled by deed or will The absence of some such pro-

DefectofourAct vision from our own statute is somewhat remarkable,
in this respect. and can be accounted for only upon the hypothesis that

the provisions of Càn. Stat. U. C. c.,78 were considered
to be sufficient to secure to a married woman the due
enjoyment of her general personal property(a).

Insurane
4  by Both statutes enable a wife to insure her own or her

wie of er own husband's life ; and both provide for the wife the most
or her husband's a
utfe. ample protection in respect of such insurance as against

s the husband or his creditors. Our statute, however, re-
quires the consent of the,husband to be given to an insur-
ance effected by his wife on his life, a consent, which is

Married women not required by the English Act. A married woman is
c sto hol enabled by our Act to become a stockholder, or member

n, ac. of any incorporated company, or association, and the Act
confers on her the same rights as other members, including
the right of voting. The riglits of married women as
stockholders in the public funds, or in any incorporated or
joint stock company, or in friendly, building, or loan
societies, are also protected by the Imperial Act, which

(a) See on thiassubjectthe Notestos.1. cun. Stat. U. c. c. 78.

Kà - IM
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provides that the shares held by any married woman, or
any woman about to be married, shall, on her réquisition,
be entered or registered in the books of the company in
which such shares are held in her name, or intended name,
for her separate use, after which transfer, such shares are
to be deemed her separate property. The Imperial Act
does not, however, expressly confer on married women
the right of voting, or the same rights genérally as other
shareholders.

The right of creditors to follow investments made by Rights of hus-
the wife of the husband's money, in fraud of his creditors, 1 ,,id's ceditor"

is preserved by both statutes.
A summary remedy be application by summons or mo- %medy by sm-

tion to the Court of Chancery, is provided by the Impe- rn.'<çlic&
t
ion,

rial Act for the settlement of disputes between husband Iimperiai ct.

and wife, respecting property declared by the Act to be
the separate property of the wife; but no sucli remedy is
provided by our statute.

Husbands are relieved by both statutes from the pay- Husband&reliev-

ment of the wife's debts contracted before marriage; and 'r eebt
provision is made that the wife may be sued therefor and m before

her separate property made available for the payment of
such debts; and our Act further proceeds to relieve the Wife's businens

husband from responsibility for debts contracted by his coatmet.

wife in respect of any employment or business in which
she is engaged on her own behalf,.and from responsibility
in respect of the wife's own contracts.

Both statutes also give power to the wife to maintain Remedies given

civil or criminal proceedings f the protection of her oe nofere

separate property; but the corrMative liability of being property.
sued is imposed on the wife by our statute only, pro-
vision being thereby made that a married woman may be
sued or proceeded against separately from her husband in
respect of any of her separate debts, engagements, con-
tracts, or torts, as if she were unmarried.

Lastly, the Imperial statute imposes on a wife having Burdens impos-
separate.property, a liability to contribute to the support 1onlwe .by
of her husband in the event of his becoming chargeable '>r'At

on any union or parish, and the saime liability for the
maintenance of her children as a widow is by the English
law subject to for the maintenancebef her children.

On the whole, it would appear that the changes effected comp.ri.on ut

by our statute, are more radical in their character than °

INTRODUCTION. 13



14 MARRIED WOMEN'S PROPERTY.

those effected by the Imperial Act. In this Province, the
doors of the courts are thrown open to married women,
who are permitted to enter them unaccompanied by their
husbands or next friends; but of still more importance
are those provisions of the Act which relieve the husband
from responsibility in xespect of bis wife's engagements,
and which confine that responsibility to her alone.

The married wo- During the session of 1873, a statute was passed by our
c®t"3iestaLegislature which may be regarded as the complement of

the previous Acts, respecting the property of married
women. This Statute, "The Married Woman's Real

s®nat ami-Estate Act 1873" is intended to facilitate the convey-
ance by wives of their real estate, and it abolishes-the
time-honoured ceremony of separate examination.

Wife may con- A wife may now, without acknowledgment,. convey her
taey e ed, bedee

®y her es- real estate d.es, to which .her husband is a party,
her husband Keeping in vie w the powers indirectly /conferred on-mar-

ried women by the Act 35 Vict., c. 16, with respect to
their real estate, and assuming that these powers are not
affected by the new Act, it is difficult to conceive why
the husband's concurrence should be necessary in a con-
veyance of the legal estate i; the wife's lands. If she can
convey the equitable estate #thout his concurrence, why
should his concurrence be required for the conveyance of
the legal estate ? Surely this provision can be regarded
only as an empty concession to the prejudices of those
who did not approve of the principle on which the statute
35 Vict., c. 16, was founded.

Courts author- Provision is made by the Act for the relief of married
with huband's women when their husbands are incapàble of executing
cnrcu ". deeds, or when the husbands residence is unknown, or he

ri a soner, or is,living apart from is wife y mutual
consent. . In all these, and in other cases, upon good cause
shown, a judge may, by order, on the application of a
wife who desires to convey her real estate, dispense with
the husband's concurrence in the proposed conveyance.
This provision has been adopted from the Imperial stat-
ute, 3 & 4 W. 4, c. 74, s. 91.

Dfective con- Provision is also made for the validation of defective
dae. conveyances theretofore made by married women. The

policy of such a provision may be questioned; and it will
probably be found, that the protection to sUbsequent
purchasers, afforded by the 13th section of the Act, is by
no means adequate.



CERTAIN SEPARATE RIGHTS 0F PROPERTY
or

MARRIED WOMEN.

CON. STAT. U. C., CAP. LXXIII.

1. Every woman, who has married since the Fourth A married wo-
man may hold

day of May, one thousand eight hundred and fifty-nine, ber propertyy free from the
or who marries after this Act takès effect, without any ° tcontrol

Yf erhusb&nd-.
marriage contract or settleiiènt, shall and may, notwith-
standing ber coverture, have, hold and enjoy all ber real
and personal property, whether belonging to her before
marriage, or acquired by ber .by inheritance, devise, be-
quest or gift, or as next of kin to an intestate or in any
other way after marriage, free from the debts and obli-
gations of ber husband and from bis control or disposition
without her consent, in as full and ample a manner as if
she continued sole and unmarried, any law, usage or
custom to the contiary notwithstanding: but this clause rovio.
shall not extend to any property received by a married
woman from ber husband during coverture. 22 V. c. 34,
S, 1 (1859) (a).

The words of Lhe first and second sections are very wide and in- Scop of lst and
clude au C14ses of property of the married woman. The subsequent 2"d "etion&
statute 35 iuct.,c. 16 is limited,,eertain lasses of property oï4y
being mentioned in the Act(b).

The general effect of the Act has been stated to be to create a oenl eeffs r
settlement to the separate use of every married woman within its th Act.

For a stateiss of the law asit stood when the Aet was pssd, se sU.
6esection and 2,8 aviet., e.16.

A N A C T
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SECTION 1. scope, to be deit with as one made by a proper conve t<> trus-
tees before marriage for the use of the intended f0()

Settlement et- But the settiement thu effected is of a peculiar and limited
fected by Act of nature. The married woman's power of disposition in respect of
lunited charac-
ter. this parliamentary property is not at ail analogous to her power of

disposition in Equity over property settled to her sole and separate
use. The property of the wife under thi Act is altogether the
crature of the statute, 'and the Act must alone be liojked at te
ascertain the extent of her power of disposition over the property
thereby settled().

Independent The power of disposition without the consent of the husband 18,
ower of dispo- as we have seen(c) cne of the chic
tiof separatectritcsofspaat sttcMe carter- in EquWty. This power ofdisâposition is not, so far at leastas their

istia of seprate real estate is concerned, coneded by ths Act to married women.
e"te. By 22 Vict., c. 35, s. 6, now section 15 of Con. Stat. T. C., c. 85e,

Con. Stat. U. C.,Con.Sta. U C. it was provided that " The requirements necessary to give validity
at law to a conveyance by a married woman of any o ner real estate
with respect to deeds of conveyance executed sinoe the a) ti.-Ay
of May, one thousand eight hundred and fifty-nine, or alter the
passing of this Act, shal continue toe be necesary for that purpose,
notwititandinq anything contained i the five lt preceding sec-
tions of this ActBut this section shal not affect any other remedy
atulaw or in equity which a purchaser or other person may have
uppn aey contract or deed of a married woman executed since the
said fourth day of May,one thousand eight hundred and fifty-nine,
or which may after ths At takes effect be executed ln respect of
her real estate. This statute was pased during the sae session
of Pariament as the "Married Woman's Act."

Emrick v. i al- a tEmick v. Sullivan(d), Chef Justice Draper suggested thatthe
liva1-initerestof words of the 3th section of chapter e3 implied that, by virtue of
'edlinttehof the Marrage, the husband acquired other estates and interestsheu
ba byAct the wife's real estate, than the right, on birth of issue, as tenant by.

the curtesy, which is expressly recognized and preservedby the 4th
section, "for otherwise," on remarksl the provision ( the 3th
section) that sucli estate or- interest should not be subject te bis
debts would be useless. During the wifes fe h estate or interest 

Estate by the as tenant by the curtesy would not be consummate, and could not
ourtr cyy. be made so subject; and therefore we apprehend the statute mu t c
refer t the estate heias as being jointly seized with his wife, and
Eu her rigcit, during the coverture, of her real estate, and thenahe is
a necessary Prty to the conveyance of sucliestate; and, at common
a awnthe , the husband ae could se for a tere. But, independet n

.w s to ,n of this suggestion, we are clearly of oinion this statnt-'ha4>aot.
veyance of wife's changed the law as te the conveyance byrfarried womenaoftheir
7el tte n't real estate. It enables a married woman pthaveehold and4enjoh
cs her real estate free froi, the debts, "d obgations of her hunba(t 1

but it leaves the law as te the convey'g such estate unteuched.

(a) Lety..The Comea Bank 24 wCQ.B.peraDraper,eC.hn t atpp.e msand
68Sef t th ae oh haos s damWion,t9ley s. wih hi U.wci, C.

(b> Per rgwynne, J.,ing tMGire v. Guire, h3e . , np p.e129. Se ise
the oesaro to .-C. Strongveyn Mitchell s. West 19 Gr;andacom

lAwteh i

(a)U.Le.tt ., omarca Bnp4U.C . . erDapr07p..6 n

P.AP



Except where the statute directly interferes, we apprehend the law SECTION 1.
as to husband and wife continues as it was before." The effect of
the Act was fully considered by the present Chancellor (Spragge) in
the case of The Royal Canadian. Bank v. Mitchell(a), the decision in rtyal canadian
which-has been approved of in subsequent cases. la considering Bank v. Mitchell,
what power was given by the Act to married women to charge their ni -ofIrSpragge, V_.-C.
estate by their engagements or contracts, the learned Judge ob-
serves(b), " The general scope aird tenor of the Act is to protect and
free from liabilitythe property, real and personal, of married women;
not to subject it to fresh liabilities, except in the case of her torts,
and of her debts and contracts before marriage. The change made
in the 14th section applies with peculiar force to the case before me.
It is an unmistakable manifestation of intention that the.separate
estate of married women shall be liable only upon debts incurred
or contracts made before marriage. What the Legislature meant
by separate property, it is not necessary to inquire." The learned
Judge then referred to the provisions of 22 Vict., c. 35, s.6 (c), above
quoted, and he thus proceeds, "In Emrick v. Sullivan (d), the Court Emrick v.
declared it to be clearly their opinion that the Married Woman's sulivan.
Act has not changed the law as to the conveyance by married women
of their real estate. The clause in chaptee35 was not referred to;
if it had been, the point would have been too clear for argument;
but the Court decided it (and L agree with them) upon the construc-
tion of the Married Woman's Act itself. The qualification in the
clause 1 halk it shall not affect any other'remedy cannot, of course,
operate to create a new remedy; it simply left the deeds and
contracts of a married woman to have the same operation and effect
as before." At p. 420, the learned Judge observes, " When we wife's real
look at the principle upon which it is held in England, that the iby°the
separate estate of a married woman is liable upon her contracts, it Act for her
is clear that the real property of a married woman is not made liable contracts.
by the Act. The Act confers upon such property, certain qualities
incident to separate estate, but it withholds that quality which is

Ju8 di#poendthe vefiy foundation of the English decisions, the jus diponendi. witheldfrom
The principle of the decisions i1-that'a married woman entering wife.
into a contract, having separate estate, and having as incident to it
a right to dispose of it, and being not,personally liable upon her
contract, is presumed to contract with reference to her separate
estate, and to intend to charge it. But such presumption cannot arise
where she cannot charge her real estate ; where, even if she had done
so in express terms, it would, have been unavalfing. It would in-
fringe the maxim that a person cannot do indirectly that which he
cannot do directly. In this, 1 apprehend, lies the whole point of
the case. - But there is another provision in the Act which shews i -if terest during
that it is only sub modo, if at au, that it makes the real property of covertureq
the wife separate estate, for it recognizes. an estate and interest in in wife's reai
the husband during coverture, and provides that it shall not, during a$te o '
her life, be subject to bis debts. It is of th essence of separate
estate, that the husband has no estate or interest in it. Mycon-
struction of the Married Woman's Act in, that it gives to what Lord 01nteAt

(a) 14 Grant, 412.
(b) At p. 419.

Con.LStat. U. C., c.85, s.15.
25 U. C. Q. B., 106.
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18 CON. STAT. U. C., CAP. 73, s. 1.
SECTION 1. Westburycalls the ordinary equitable estate of a fene covert,qualities for its better protection, whioh it did not possess before,such qualities being incident to a separate estate, and suficientprobably, if found in a private instrument, to constitute a sepa-rate estate, but that upon a proper construction of the wholeAct, certain qualities incident to a separate estate are witliheld, and'what is all important among thein, that qualit upon, which thedecisions iaking the separate property liable for the marriedwoman's contracts are founded."e
Chamberlain v. In the subsequent case of Chamberlain v. McDonald.(a), theChancellor expressed his concurrence in the view of the Act takenb. .VC. Spragge, in The Royal Canadian Bank v. Mitchell. Iuorit V. Garden(b), Chief Justice Richards observes,"No expressauthority is given under the statute to a married woman to contractdebts after marriage. and it seems conceded from the different pro-visions of the Act, taken together, and of the Con.Stat. U.n .,c.85 that she cannot convey her land except by a- deed executedjointly with lier husband, and acknowledged in accordance witli theternis of the last mentioned Act.'Conclusion to These cases, to which may be added the recent case of McGuirebo tees : Mcuire(c), establish conclusively that a narried wonan cannotdispose of or charge her real estate under the statute without he

concurrence of her husband.
Effect of Act on The question whether she ca so dispose of ler personal estte iswifes persoal one on which there appears to be a conflict of opinion. The ian-guage of Vice-Chancellor Spragge in the Roal Canadia eBank, v.

Mitchell, applies to real and personal estate, and will justify theassumption that his opinion was, that a niarried woman could flotdispose of ler personal estate under the Act without her lusband'sconsent. The approval in subsequent cases of th view e sedbtleVc-Chancellor gives strengtli to bid opinion ini tis res-Balsam V, pect.
oBsaon' v. In Balsam v. Robinson(d), Mr. Justice Gwynne, refrrig te theopinion of rights conferred by the Act on married women over their separateGwynne, J. personal propertty during coverture, remarks (e): "I shiould hesitatebefore acceding to the argument, as I understand it to have beented hue If it slhould prove to be the law, that the words in the

tc vest al lier real and personal propertyiu lerseif, 'free
t he debts and obligationm of lier liusband, nfrom, lis control~ddisposition without lier co»nsnt,, are. to be construed as giving tohr absolute control* and disposition wth<>ut his consenit, I fear. theresuilt may be to deprive her of the benefit of his advice and protec-tion, whle relievingxr ier property from his obligations and control,

J and xnay expose lier to, the contrivances of diesigning-persons, wliomay persuade her to make and disposition'S ofperspropertyhighly prejudicial to the joint interesa of lerseif and lerlusband.At present it seenis to me that the object of the Act wiil be suffici-ently secured if the ]aw should prove to be, that she aba1lnot have
a)14 Grant,

28 U. C. 9. ,at p. 611.23 U. C. C. P. 123.
19 U. C. C. P.
At p. 269.
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the. power of disposition without the gonsent and intervention of SECTION 1.
ber husband, so that he may have an interest, recognised in law,
sufficient to enable him-to prevent her making what may be impro-
vident bargains in respect of it, and securing to her the same bene-
ficial interest, as to the corpus, at least, of her personalty, as she
has in her'realty, which, notwithstanding that thé word " real " is
coupred with "personal " property in the Act, cannot be disposed
of effectually, otherwise than jointly with her husband. Such a
construction, I am inclined to think, would be more conducive to the -
preservation of her true iiterests and the peace of the marriage state,
than one.which would give to her absolute power of disposition
without the consent, and, it may be, against the will and advice of
her husband."
. In Kraemer v. Gless(a) Chief Justice Draper, referring to the pro- Kraemerv.Gless.
visions of the Act, remarks(b), "I do not perceive that any of opinion of
these provisiqns, either iin letter or spirit, require us to hold that Draper, C. J.
chattel property, which belonged to the wife before marriage, is not,
by the marriage, -placed in the hands, and under the protection, of
the husband, though no longer subject to his debts, or to his dis-
posal."

On the other hand, V. -C. Mowat, in Chamberlain v. McDonald(c) Chamberlain v.
suggested that, as to personal property, the wife might have -a McDonald.
power of-disposing of it independently of her husband ; and in O"n"o c.
Wright v. Garden (d) Mr. Juëstice A. Wilson, after reviewing the wt o
provisions of the Act, stated his opinion to be that the personal se- Garden. Opinion
parate estate of the wife (under tUe Act) in this country, is at her of A. Wilson, J.
complete disposai, as-it is in the Courts of Equity in England. And
he further states his opinion to be, that the wife may, by contract,
bind her present or future separate personal property. The learned
judge admits, however, that his opinion is expressly opposed to the
judgment of the Court in Kraemer v. Gless(e).

•uIn the recent case of McGuire v. McGuire(f) a married woman McGuire v.
who had, without just cause, left her husband's house and was living MeGuire.
apart, demanded from him chattels and household furniture which,
having been her property before marriage, came into his possession
upon and by virtue of the marriage, and had been used by them
jointly in his dwelliig house. The marriage took place in 1870.
The husband refused the demand, and the wife brought trover
against hlm. The Court held that undpr Con. Stat. U. C., c. 73, and
35 Vict., c. 16, the action could not bemaintained. Mr. Justice
Gwynne -in that case, after referring to the provisions of $5 Vict.,
c. 16, and to the extended powers of disposition given to married
women by that Act, states his .opinionto be (), that the pass-
ing of that Act a conclusive legislative d tion that the
right of diaposing of their personalty had not been conceded te mar-
ried women by Con. Stat. U. C., c. 73. The learned judge seemed
to consider, that the last mentioTied Act merely protected a married

10UU. C. C. P. 470.
At p. 475.

'C14 Gantatp. 449. (d) 28 U.C. Q.B.atp.624.
10 U. C.C.,P. 470. See alsothe opmion of the ame Judgein Halfpeony v. Pen-
9 CLU$an. L.N..30B, Q.B; 38 U. .QB. a

(j)2 U. C. C. P. 12.
(g)Atpago 124.
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SECTION 1. woman in the possession and enjoyment of her personal, property,
without giving her the right to dispose of it.

The weight of authority is, on the whole, against 'the right of
the wife, under the Act, to dispose of her personal estate without
the concurrence of her husband.

Wife's power of A wife's power of contracting is no more enlarged by the Act
contracting not than i her power of disposing of ler property. Iu Kraemer
enlarged by the

Kraemer v.Gless.which she was oued alone in a Division Court and a judgment re-
covered against lier. Her property was seized unider this judgment
at the instance of the execution creditor, against whom tie hus-*
band brought an action for the wronfgul conversion of the goods,
alleging the seizure to have*been,illegal. Chief Justice Draper, in
delivering the judgment of the Court of Queen's Bench, holding the
note void, states his opinion to be that the statute does not alter the
power of a married woman to make contracts. " She is not enabled"
he remarks(b), "to bind herself while a feme covert more than she
could before it, (the Act,) was passed."

Lindenv. Bch- When a husband and wife, married in 1865, recovered judgment
anau. in a Division Court against one B. for rent due the wife for the oc-

cupation of land inherited by her from her father, and B. on the
same day, recovered a judgment for a larger sum against the hus-
band, the Court, on an application by B. for a set off, held that the
wife was entitled to hold her judgment free from any of the claims
of her husband's creditors, and refused the application(c).

The wife has no power under the statute to act as an administratrix
act as adminis- independently of her husband. .He has still the same power over
tratrix, not en- all personal estate vested in her as administratrix as.the common law

ed by the gave him over such property vested-in her in her own right; and if he
exercises or permits her to exercise the powers vested in her as ad-
ministratrix, in an improper manner, he is liable for a devastavit(d).
He is, therefore, the person with whom any accord and satisfaction,
in respect of a cause of action vested in the wife in her representa-
tive character, mbst be made, and he has an absolute right to inter-
pose to prevent the completion of any negotiations for an accord
which may have been entered into with her(e).

1Bin of sale to A bill of sale executed by a man a few days before marriage,
wife before mar- assigning lis furniture and household goods tp his intended wife,

®"age not a set- in consideration of an agreement for such assignment, for the
tiement uniderthe Act. purpose of making a provision for her support and maintenance,

was hield not to be a coutract or settlemeut within the meaning of
the first section (f).

Object and na- The purpose of a settleinent is to secure a separate estate to
tureof a mar- the wife and mostusually also it ismade for the benefit of the
riage eettlement
e"lainel enissue of the marriage, apart from the control or obligations of

the husband; and this is accomplished, and until the passing of
our statute, could only have been accomplished by vesting the

Estate mut be estate in some third person, as trustee for the wife, or wife and
vested in true- children. The effect of such a settlement, as commonly framed,
tee for wife.

10 U. C. C. P. 470. (b) At p.47. (c) Linden o. Buebaan, 29 U. C. Q. B., 1.
SeS Addison on contracte, 1065, 093; Adair v. Shaw, lSh. & Let. 243.

le)Per Gwynne J., iu Balim v. Robinon-19, U.C. C. P, at p. 266.
f ) LeyeV. McPherson, 17 U. C. C. P. 266.

1
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and so far as concerns the wife, was to give her, substantially, SECTION 1.

the full exercise of all acts of ownership over the estate, as if Effect of a set-
she had been a feme sole and held the property in her own tiement.
name. By such meana she could sell the property, carry on trade
with it, or dispose of it by will; because the trustee,in whose name
the property was vested, held it for her use, and was obliged,
within the provisions of the settlement, to, do himself, and to per-
mit her to do with the property whatever she pleased ; and it was
altogether exempt at law from the husband's debts. No convey-
ance or contract, which did not permit these or such like powers to
be exercised, or which did not preserve at law the estate from the
husband, and from his liabilities, and for the wife apart from the
husband,-which did not, in fact, transfer the legal estate to some
third person for her, was properly a marriage settlement (a.)

In Lett v. The Commercial Bank (b), Chief-Justice Draper inti- Lerc.T
mated his opinion to be, that if a wife permits her husband to use Cmra
property purchased with her separate moneys as lis own, and to Effects of Act
receive it into his possession, it may become his, and may be rht of hus-j bndscreditors
liable for the satisfaction of his debts. "I cannot," he says, (c) " per-
mit a surmise even that the Act was intended to create a protection
fer the husband's dealings, which will operate as a fraud on the hus-
band's creditors, nor do I find that the language compels a con-
struction which would have this effect. I am not inclined to hold
that, because the wife has separate estate, we are to treat the hus-
band as her agent, clerk, or farm bailiff, having the interest of a
servant or employé; nor that he can cover dealings from which
his whole family derive a direct benefit, under the cloak that lis
wife furnishes all the money, and that. he is a mere dependent
on her bounty, and owns none of the property which he or those
working on the place use in its cultivation, and to derive profit
from it."'And Chief-Justice Hagarty, in the same case, observes(d),
"It can hardly be believed that the Legislature intended that a large
amount of rents received by a married woman from her separate
estate should be employed in buying a stock of goods, with which
the hiusband might open a shop, and contract debts with various per-
sons, and that neither the goods nor the moneys received from
their sale could b'e touched by his creditors. 'The same remark
might apply to farming on a large scale, stock-breeding, &c. It If wife's cbattel
seems to me that the natural presumption, in cases like the pre- w= lam a
sent, would always be, and jurors would do well to act on it, maybe - for
that wherever chattel property, like farming stock, or implements, hio debt".
&c., are found in the visible use and disposition of a man, and it
was shown that they had been bought or paid for with lis wife's
money, then, as to so much of her money, that it had been "con-
trolled and disposed of " by the husband with the wife's consent,
and the property which it had paid for had passed from the protec-
tion of the statute into the honest rule of the common law."(e) "It

(a) Per Adam Wilson J., in Leys v. McPherson at p. 274. SeS also the remarks of
Draper, C. J., In Lett v. The Commercial ank, 24 U. C. Q. B., at p. 555, as to the
efect of the Act on marriage settements and the rights of the creditors of husbands.

(b) Sup atp. 52.
(e)At page 59.

Atp. 561.
The construction of this sentence in somewhat involved, and possibly the re-

port may b. incorrect.
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CON. STAT. u. C. CAP. 73, S. 2.

SECTION 1. is urged with great force that a married -woman cannot 'have, hold,
and enjoy,' her personal property 'in as full and ample a manner
as if she were sole and unmarriejl,' if she may not buy what she
pleases wfth her own money, and have flocks and herds, and ships
and warehouses of her own as a single woman might. We have,
however, to look at the entire statute, and cannot wholly ignore
the rights of the husband, where the express words of the Act do
not nullify such rights."

Possession of The proof of the possession by the wife, btifore marriage, of goods
property by wife and chattels, is sufficientprimafacie evidence of the wife's ownership,
before m""l after the marriage, to support an action of trover brought by hus-is prima facie
evidence of own- band and wife for an alleged illegal seizure of the goods for rent
ership after mar- due by the husband(a).

aes The Act effects no alteration in the husband's -responsibility forIlusband res-
ponsible for goods supplied to bis wife to carry on a separate business. In
goods supplied Foulds v. Curtelett(b), it appeared that the defendant, during sever.al
to wife to tradeZ
with. ta years prior to, and for part of the year 1862, had a shop, which he
Foulds y, Curte- and his wife (who lived with him) attended, the shop being divided
lett. into two parts, in one of which the defendant carried on a confection-

ery and saloon business, and in the other, a fancy goods business, the
latter being under the personal superintendence of the wife, who
always gave the orders for the goods, which he, however, paid for.
In 1862 the defendant gave up the confectionery &e. business, and
then, ashe stated, sold out the other business to lis wife for a certain
sum, she agreeing to pay him $5 a week, which, however, she
failed to do. She continued, with is-permission, to carry on the
fancy goods business, still living with him as before. There was
no changeeither in the exterior or in the interior of the shop,
except that the defendant no longer carried on the confectionery
&c. business there, though he was frequently seen on the premises.
In 1869 the wife gave an order for thé'goods in question, just as she
had always previously to 1862 been M the habit of doing. In an
action against the husband for the price of these goods, the Court
held that the business must be considered the defendant's business,
that he was liable for the price of the goods, and that the Married
Womans' Act(c), had no application to the case.

A woman mar- 2. Every woman who, on or before the said Fourth
ried before 4th
May, isas, day of May, one thousand eight huidred and fifty-,
may hold pro-
perty not nine, married without any marriage contract or settle-reéduced to

esin° ment, shall and may, from and aftér the said Fourth
day of May, one thousand eight hundred and ifty-nine,

notwithstanding her coverture, have, hold and enjoy
all her real estate not then, that is' on the said
Fourth day of May, taken possession of by the
husband, by himself or his tenants, and all her personal

(s) Corre v. Cleaver, 21 U. C. C. P. 186.
21 U. C. C. P. M68.

c) Con. sta. U. C. c. 78.

22



property not then reduced into the possession of her sECTION 2.

husband, whether belonging to her before marriage-or
in any way acquired by her after marriage, free from his
debts and obligations contracted after the said Fourth
day of May, one thousand eight hundred and fifty-nine,
and from his control or disposition without her con-
sent, in as full and ample a manner as if she were sole and
unmarried; any law, usage or custom to the contrary not-
withstanding. 22 V., c. 34, s. 2, (1859).

To understand the effect of the words "not then taken posses- Husband's inte-
sion of by the husband, by himself or his tenants," it must be rest at common
borne in mind t4at the husband, at common law, acquired by the 1am-
marriage, and duringthe marriage enjoyed, a freehold interest in
his wife's real estate bf freehold for their joint lives, both being
seized together in her right by entireties, the effect of which was to
put the ownership for the coverture entirely in the husband's power.
Hence he could alienate this ownership at pleasure, and his convey-
ance would pass the freehold without his wife's co-operation(a).
It was not necessary to the creation of this'interest in the husband
that he should take possession, either by himself or his tenant. The
intention of the 2nd sectioe appears to be, to deprive the husband
of this freehold interest in his wife's lands, unless he had taken pos-
session before the date mentioned in the Act.

But in Emrick v. Sullivan (b) Chief Justice Draper inferred from Emrick v. SUl-
the wording oflthe 13th section, that the statute did not deprive livanhefeba a&
the husband of the interest which he took in his wife's real estate interést in wife's
at common law, by virtue of the marriage. " We apprehend," he real estate.
observes, "Ithe statute (13th section) must refer to the estate he
(the husband) has as being jointly seized with his wife and in her
right, during the coverture, of her real estate." The estate or in-
terest mentioned in the 13th section cannot be an estate by the
curtesy, for such an estate is not acquired by the husband by vir-
tue of the marriage, but requires the birth of issue t create it and
the death of the wife to perfect it.

The provisions of section 2 as to personal property are capable of Provisions of .2
being consistently construed, inasmuch as the husband did not, at as to Personal
common law, acquire any interest in his wife's choses in action, ex-
cept a right to make them his own by reducing them into posses-
sion.

In re Billiker(c), it was contended that the wife's real estate, of Re Hiliker:
which the husband had been in possession before the 4thl day of meaning of the

wrs96sepa-
May, 1859, was not, by the 2nd section, nde the wife's separate ratp r -
property, sO as to enable her to devise it under the provisions of considered.

(a) Macq. husb. and wife, 28: Robertaon v. Norris, 11Q. B. 916; Dingman v. Austin,
S3 U. C. Q.B. at p. 192, per Richards, C. J.l
.'(% 25 U. C. Q. B. 107.

(c) 3 Ch. Cham.Rep.7M.

l'
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tëz.

Provisions of
section 4 incon-
sistent.

Order of protec-
tion required as
to earnings.

Protection
orders now un-
necesary.

w i iii

The provisions of section 4 are consistent in their inconsistency
with the other provisions of this statute. Mr. Leith remarks that
the wife could no more, by her solé conveyan », deprive ber hus-
badd of curtesy, than the husband could; by * conveyance,jdeprive
his wife of dower. From the provisions of s tions 4 and 13, the
inference may be drawn that the Act was not intended to deprive
the husband of the rights which he acquiredatlaw lin his wife's
real estate(b).

à. No married woman ~shall Ibe entitled'to her earn-
ings during coverture -without an order of- protection
under the provisions hereinafter contained. Ibid. s. 5.

An order under this Act is no longer necessary for the protection
of a married woman's earnings during coverture, having been ex-

(a) Re Hilliker, 3 Ch. Cham. .Rep. 72. .
(b) Per Drape,C. J., In Emuick e. Sullivan,5 U. C.Q. B. at p.107.

M

24 CON. STAT. u. c. CAP. 73, ss. 3, 4, 5.

SECTION 2. the 16th section of the same Act; but the Court held that the
words "separate property," used in the 16th section, meant no
more than "lher property," and that the wife could, under the 16th
section, devise her real estate, although the husband had taken
possession thereof before the 4th day of May, 1859.

Tiet 3. Nothing herein contained shall Le construed to pro-
seiure in exe- tect the property of a married woman from seizure andcution in cer-
tain esees sale on any execution against lier husband for her torts;

and in such case, execution shall first be levied on her
separate property. 22 V., c. 34, s. 3, (1859.)

Husband.fnot The Act does not, in any respect,,diminish the common law lia
relieved by the bility of the husband for the wife's torts. This section provides,Act, from lia-
bility for wife's however, that the wife's separate property shall be primarily liable
torts. to satisfy an execution against the husband for such torts. The

words "her separate property," in this section 'do not mean
"cseparate estate" in the sense in which that. term is used or under-
stood by the Courts of Equity, but mean no more than the words
"lher property," or the like, and include property of which the
husband had obtained possession' before the 4th day of May,
1859(a).

Not to affect 4. No conveyance or other act of a wife in respect of
tenancy by
cartesy. ~ ber real estate shall deprive ber husband of any estate

he Ihy become entitled to as tenant by the curtesy
ibid. s. 4.



,pressly dispensed with by 35 Vict., c. 16, s. 2. It is not thought SECTION 5.
necessary, therefore, to consider with much minuteness those sec-
-tions of this Act which relate to protection orders.

6. Any married woman having a decree for alimony in what casesa
f; married woman

against her husband, or any married woman who lives mobtaa
apart from her husband, having been obliged to leave him obor herearn-

for cruelty or other cause, which by law justifies her leay-
ing him, and renders him liable for'her support, or any
married woman whose husband is a lunatic with or with-
out lucid intervals, or any married woman whose husband
is undergoing sentence of imprisonment in the Provincial
Penitentiary, or in any gaol for a 'criminal offence, or any
marriod woman whose husband from habitual drunken-
ness, profligacy or other cause, neglects or refuses to pro-
vide for her support, and that of his family, or any mar-
ried woman whose husband has ilever been in this Prov-
ince, or any married woman who is deserted or abandoned
by her husband, may obtain an order of protection entit- Purport and ef-

ling her, notwithstanding her coverture, to have and'f 0f such order

enjoy all her earnings and those of her minor children,
and any acquisitions therefrom, free from theç debts and ob-
ligations of-her husband, and from his control or disposi-
tions, and without his consent, in as full and ample a
manner, as if she continued sole and unmarried, any law,
usage, or custom to the contrary notwithstanding. 22
V., c. 34, s. 6.

The protection afforded by the provisions of section 6, was less Provion of
ample than the protection given to a woman deserted by her hua- English Divorce
band, by the Engliah Divorce Act of 1857(a). Under that Act, the tiasoroee-
magistrate's order seryes as a protection for the rharried woman's
earnings and property acquired since the desertion, against the
husband and his creditors(b) ; and the married woman so protected
was clothed with the power of suing persons who interfered with
the rights conferred upon her by the Act.

Section 6 entitled the married woman who was deserte4, &c., brningyoni

l20 & 21 Vict.,c.95. .. thsAct.
De Bathe v. The Bank of England, 4 Jur.&N. 8. 50;- Be Kingsley, 4 Jur. N.8.

Z7,-

CON. STAT. U. C. CAP. 73, s. 6. 225



CON. STAT. U. C., CAP. 73, ss. 7, 8, 9.

SECTION 6. only to the enjoyment of her earnings, and those of her minor chil-
dren. It was probably considered, that the other provisions of the
Act were a sufficient protectiop in respect of other property.

cauws justifying The causes which would j tify a married woman in leaving her
a aife inleaving husband, and at the same time requiring him 'to support her, are

er n. causes which would justify the filing of a bill for alimony(a).
The cases in which the order of protection might have been issued

are stated explicitly in the Act.
Wife may dispoe The protected earnings of a married woman and her minor chil-
of her protected dren are made by the Act her separate property, of which she hadearnngs. an absolute power of disposing by will(b).

The remarks of Adam Wilson, J. in Wright v. Garden(c), as t the
effect of a protection order, cannot be received as a stateme t of
the law of this Province, inasmuch as the English Act, 20 21
Vict., differs mi many iniportant particulars from our own ct
respecting orders of protection.

How and by 7 The unmarried(d) Woman may at an imap
whom an orderoa
discharging pro- or the husband, or any of the husband's creditors
tection may be
obtained. may, at any time, on notice to the married woman,

apply for the discharge of the order of protection; and if
an order for such discharge be made, the same may be
registered or filed like the original order. 22 V., c. 34,
s 7 (1859).

Either order may
be in duplicate.
By whôm to be 8. Either order may issue in duplicate, and when the
made in cities
and towns. married woman resides in a City or Town where there isRefistration.

a Recorder or Police Magistrate, the order for protection,
or any order discharging the same, shail be made by the
Recorder or Police Magistrate, and shall be registered in
the Registry Office of the County. Ibid. s. 8.

9. When the married woman does not. reside in a City
or Town where there is a Recorder or Police Magistrate,
the order shall be made by the Judge or one of the J udges,
or the acting or Deputy Judge of the Division Courts, or
a Division Court of the County in which the married
woman resides, and instead of being registered, shall be

see the cases collected in Taylor's Chy. Ordersat pp.12, et seq.
see the cases referred to in Walkem on Wills, p. 39.

(c) 28 U. c. Q. B., at p. 620.
(d) The word "unmarried" -in the Act, is evidently a misprint for the wora<-marrie4.-

4.
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CON. STAT. U. C., cAP. 73, s. 10, 11, 12. 27

filed for public inspection with the Clerk of the Division sEcTION 9.
By whom made

Court of the division within which the married woman when not in suck

resides. 22 V., c. 34, s. 9 (1859).

10. The hearing of an application for an order of pro- Heaingmaybe

tection, or for an order discharging the same, may be
public or private, at the discretion of the Judge, Recorder,
or Police Magistrate. Ibid. s. 10.

11. The order of protection shall have no effect until it ode t no
bv fetuntil

is registered or filed, and the Registrar or Clerk shail im- reaered-

mediately on receiving the order, endorse thereon the day
of registering or filing the same ; and a certificate of the
registering or filing and date, signed by the Registrar or.
(Clerk for the time being, shall be prima facie evidence Eidence of or-

of such registering or filing and date; and a copy of the der, &c.

order which is registered or filed, certified under the hand
of thelegistrar or Olerk to be a true copy thereof, shall
be sufficient prima facie evidence of the. order without
proof of the signature of the Registrar or Clerk, and
without further proof of the order itself, or of the mak-
ing or validity thereof. Ibid. s. 11.

12. The order for discharging an order of protection From whatttime
the order dis- •

shall not in any case be retroactive, but shall take effect chargin protec-
tio haltake

from the time it is made, and the order for protection effee-t

shall protect the earnings of the married woman and
her children until an order be made discharging such
order of protection, and the married woman shall con-
tinue to hold and enjoy to her separate use whatever,
during the· interval between the registering or fling
of the order of protection and the making of the order
discharging the same; she may have acquired by the earn-
ings of-herself and her ipinor children. Ibid. s. 12à



CON. STAT. U. C., CAP 73, ss. 13, 14.

SECTION 13. , 13. Any estate or interest to which a husband may, by
Esta&te to which
a husband is en- virtue of his marriage, be entitled in the real property of
titled in the pro-
perty of hiswife, his wife, whether acquired before or after the Fourth day
not subject to
his debts during of May, one thousand eight hundred ,ad fifty-nine, orher life.

after this Act takes effect, shall not during her life be
sub t to the debts of the husband, but this provision
shall not affect the right which any person, by or
under any judgment or execution obtained against the
husband, had obtained in respect of any'such estate or
interest=acquired by a husband before the said Fourth day
of May, .one thousand eight hundred and fifty-nine. 22 V.,
c. 34, s. 13 (1859).

Obscurity of pro- The-meaing of the provisions of the thirteenth section is by no
visionsof thig means clear. The remarks of Chief Justice Draper in Emrick.v.

Sullivan(a), respecting those provisions 'and the deduction to 'be
drawn from them, have already been referred to (b). The lçarned
Chief Justice is of opinion that the estate or interest refe to
and protected by this section, cannot be an estate by the curtesy,

Act refers to for that estate could not, during the wife's life, be made sub-
husband's iLter- ject to the debts of the husband(c), and he concludes that the

etdur"in.ifeeae statute must refer to the estate the husband has, as being jointly
estate. seized with his wife, and in her right, during the coverture, of her

real estate.
Tis interest is a But this estate must necessarily be a bare estate, inasmuch as thebareetate. wife is entitled under sections one, two,. and nineteen, to the

use and profits of her real estate during her life, with the excep-
tion of such real estate as was taken possession of by the husband
before the fourth day of May, 1859. *To such estate the thirteenth
section probably applies(d).

Seprae po- 14. Every married woman having separate property,
be iable for ber whether real or personal, not settled by any ante-nuptial
marriage. contract, shall be liable ýupon any separate contract made

or debt incurred by her before marriage, such mariage
being since the said Fourth day of May, one thousand
eight hundred and fifty-nine, or after thie Act takes

a 25 U. C. B.at p. 107.
Ante p. 6.

c The husband's estae by tbeurtsy initiate after birth Of sue was, It appear,
saleable at oonfsn law. Per McLeau, J., nL Mo te. Grover, 4 U. C. C. P., at42.

(d) The reader"ay consult with gre adval1age the rumarks of Mr. Leth en sac-
oin -Lefh'sIL.P. Stat.-277-M6.
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effect, to the extent and value of such separate property, sECrioN 14.

in the same manner as if she were sole and unmarried.
22 V., c. 34, s. 14 (1859).

In consolidating the statutes, the word " hereafter," contained in Diference be-
the original Act bêtween the words " contract " and "made," was tween original
omitted. This omission is productive of important results. The c.Aconsolida4ed
Act, as it originally-stood, no doubt authorized a married woman
so to contract during coverture, as to make her property under the
Act responsible for the fulfilment of her engagemeits(a). As it
is, she has no greater power to contract than she possessed before
the Act was passed(b). The object of this section, as it now stands,
taken in connection with s. 18, seems to be, to make the property of
the wife liable for debts contracted by her before inarriage, and to
relieve the husband from the common law liability which he would
incur by the marriage to pay his wife's debts(c).

14. Every husband who since the said Fourth day Liability of hus-
band for such

of May or hereafter takes any iiiterest in the separate, debts, limited.

real or personal property of his wife, under any contract
or settlement on marriage, shall be liable upon the con-
tracts made or debts incurred by her before marriage,
to the extent or value of such interest only, and no
more. Ibid. s. 15.

This section makes the hueband liable for the wife's debts con- Efect of section
tracted before marriage, to the extent or value only of the intërest 15 as to wife's
he may take in her separate property under a contract or settlement bore*nw *g
of marriage(d). Practically the huisband le relieved from the pay-
ment of the wife's debta incurred by her dum sola(e).

If this section were construed according.to its grammatical mean- Construction
ing, it might be doubtful whether a husband:who takes no interest of s-15.
in his wife's property under a mar-riage contract or settlement i
not responsible for her debts incurred before marriage. The sec-
tion reads: "Every husband who takes aty interest, &c.,uhallbe
liable, &c." A husband who does not take any such interest would
not appear to have any protection-a result which would be absurd.
The 18th section provides, however, that-in any action or proceeding t O is.
at law or in equity by or against a married woman, the huband, if
residing within the Province, shall be made a party, and if absent
therefrom, the action or proceeding may go on for or .againat lher
alone; and itsal1be alleged in the declaration, &c., that such '

(a) Per iards C. J. in-Wrght v. Grdn, 28 U. C. B. ap. n.
(b) SEe-Kraanerv. Gles,10 U. C. C. P. 470; Royal in BUak e. tvbeihe, 14

Grant. 412.
Per icharda, C.J., In Wright v. Garden, sup. at p. 61I.
Per Ri-hards, C.J. tu Wright u.Gden, sup. at p.61.
Per DpeWr, C. J., in Kramer.Gle0, 10 U. C. C. P. at p. 474.

1 *
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CON. STAT. U. C., CAP. 73, s. 16.

SECTION 15. cause of action occurred before marriage, and also that such mar-
ried woman has separate estate; and thê judgment or decree therein,
if again.st such married woman, shall be to recover of her separate
estate only, &c. The words " if against " are very ambiguous.
They probably mean, if the action succeeds against her as a de-
fendant(a).

Married woman 16. From and after the said Fourth day of May, one
may devise or
bequeath her thousand eight hundred and fifty-nine, and horeafter,
separate pro-
perty, &c. every married woman may, by devise or bequest executed

in the presence of two or more witnesses, neither of whom
is her husband, make any devise or bequest of her separ-
ate property, real or personal, or of any rights therein,
whether such property was or be acquired before or after
marriage, to or among ber child or children issue of any
marriage, and failing there being any issue, then to her
husband, or as she may see fit, in the same manner as
if she were sole and unmarried ; but her husband shall not
be deprived by such devise or bequest of any right he may
have acquired as tenant by the curtesy. 22 V., c. 34, s.
16, (1859).

Meaniog and The word "every in this section would include a minor. As
every. a female of twelve years of age could in this Province, before the

1st January, 1874, make a will of personalty, if possessed of suffi-
cient discretion(b), there seems to be no room for doubt that a

Power of minor married woman, though a minor, if over twelve years of age, and
begueath.or if possessed of sufficient discretion, could make a valid will of her

personalty under the provisions of this section. As to real estate,
however, the case is different. Infants were expressly excepted in
the statute 34 &; 35 H. 8, c. 5; and, since the passing of that Act,
an infant never possessed the power of disposing of his real estate
by will. It is conceived that this Act does not confer on an infant
the power to will her real estate ; but that .the 4ct was intended
merely to remove, to a certain extent, the disability of coverture(c).

Eieton of a A will of personalty, when this Act was passed, did not usuallywill o! person-
alty. require either ature or attestation(d). A will of real estate was

required by the Statuteof Frauds to be signed by the testator and
Execution of attestedin his presence by three credible witnesses. By. 4, W. 4,

®evse c.1, s. 51(e), it,"as-provided that any will affecting land, executed

(a) See the notés to section 18, and see also the observations of Adam Wilson, J., in
Wright v. Garden (bup,).

)See Wakem on Wills, at p. 22.See Leth R, p., tat. 288.
(d) Walkn on Wis, p.224.
(6) Con. Stat. U. C. c. 82, s. 18.



after the sixth day of March, one thousand eight hundred and SECTION 16
thirty-four, in the presence of, attested by two or more wt-
nesses, shall have the same validity and effect as if executed in the
presence of, and attested by three witnesses, and it shall be suffi-
cient if such witnessés subscribe their names in presence of each
other, although their names may not be subscribed in presence of
the testator.

Section sixteen implies that the will must be in Writing. It is con- wili under s. 16
ceived also that the devise must be duly execated and attested in must be in writ-
accordance with the existing Iaw. The words, " in the same man- ingandduly
ner as if she were sole and unmarried," in the latter part of the
section would seem to imply this (a).

The words, "separate property," used in the sixteenth section, Meaning of
comprehend not only the married woman's property " settled"bythe words "sepa-
first and second sections, which is, to a limited extent, made sepa- rate property.
rate property by the Act, but also real estate belonging to the wife, of
which the husband hadtaken possessionbeforethefourth-dayof May,
1859. In re Hilliker(b) it appeared that a wife, who was married Re Hi11iker
before the fourth day of May, 1859, and ivho died without issue,
devised to her husband her real estate, of which he had taken pos-
session before that date. It was contended that the property
devised was not "separate property " under the Act(c), and that the
sixtçenth section, which gives the power of devising " separate
estate." did not authorize the devise in question. The Court,
however, held otherwise. V. -C. Mowat remarked,· " It was sug-
gested that the sixteènth section might be construed as confined
to property given, independently of the Act, to the separate use of
a married woman. But, looking at the whole scope of the Act,
and remarking that, without the A4, a woman had larger powers
of devising separate property which came to her as owner by deed
or devise than the Act gives (d), I am clear that the sixteenth
section hannot be construed as referring to separate property of
that kind. It seems quite true that the second or any other sec- wife's property
tion of the Act did not make this sort of interest, "separate not made sepa-
estate," in the sense in which Courts of Equity have been in the lat
habit of using that expression, inasmuch as the Act did not give
a wife, married on or before the 4th May, 1859, any control over
property then taken possession of by her husband by himself or his
tenants ; but did the Legigatdfe-use the expression in its strictly
technical sense? A design to exclude from the devising power
propertyin that position would be curious ; and no possible object
for it, consistent with the purpose of the Act, was suggested.
The third section provides that executions for a wife's torts "shall Provisions of
first be levied on her 'separate property ;-" and the éighteenth 3rd Section.
section provides that aims in respect of contracts made or debts
incurred by her before her marriage shall be recovered out "of
lier separate estate only." It is not to be supposed that the ex-
pression "separate property, and separate estate-" in these clauses

(d) See Leith's R. P. Stat. 22, and the remarks on this subject in Walkem on
Wills, at. p. 208.

(b) Ch. LCham. Rep.. 72.
(c) See Section 2.
(d) Taylor v. Mende, Il Jur. N. S. 167.
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32 CON. STAT. U. C., CAP. 73, s. 16.

SECTION 16. were not intended to include property of which the husband had got
possession at the date named. On the contrary, I am of opinion
that in these two clauses, and in the sixteenth also, the Legisla-
ture did not use the expression in the strict technical sense of a
Court -of Equity, and meant' by it no more than if the expres-
sion had been "her property," or the like(a).

Mitchell v. Weir: The powers conferred on a married woman by s. 16 are discuâsed
opnnof by V.-C. Strong in the late case of Mitchell v. Weir(b).. In that case

struction of a married woman, being entitled to a large amount of personalpro-
16th section. perty under the will of her father, assumed to devise all her estate,

real and personal, to her husbaînd (the plaintiff), who alone proved
the will, and certain other trustees and executors, who renounced)
upon trust to convert the same, and, out of the proceeds, to pay a
legacy of $10,000 to her child, the infant defendant, $10,000 to her
husband, and other sums to various legatees ; the residue to be di-
vided amongst the testatrix's brothers and sisters. The question
raised was whether this will was not ultra vires of the married
woman, and the Court held that it was. V.-C. Strong remarked :
"1It has been argued before me, on behalf of the infant defendant,
that this will, so far as it gives legacies to persons other than the
infant daugliter of the testatrix, is void, inasmuch' as the testatrix
had no power to bequeath person'alty otherwise than in the manner
prescribed by section 16 of Con. Stat. U. C., c. 73, which authorizes
a married woman to make a wil, leaving her property to her child
or children, and in default of issue to her husband, or as she may
see fit, as if she was sole and unmarried. i think the construction
of this clause leaves no room for doubt that the right to devise or
bequeath to the husband, or otherwise, only arose in default of
issue; ' failing such issue,' as the words are. Any other construc-
tion would completely silence these words just quoted. This being
so, it could not be contended that separate property under this Act,
in the face of the direct enactment contained in the clause referred
to, could, as at common law, be at the free disposal of a married
woman by a will executed with the assent of her husband ; and,
although the contrary was very properly and ably argued by Mr
Lash for the residuary legatees, I think it equally clearthat a mar-
ried woman, in respect of separate property under this Act, has no
authority to deal with her personalty by wil, as she may with per-
sonalty se settled as to be her separate estate in equity. The pro-
perty of the wife, under this Act, is altogether the creature of the
statute, and the married woman's power of disposition in respect
of this Parliamentary property must be ascertained from the statute
itself, atid the common la-w can in no way apply, except where the
statute is silent. Further, there is no analogy.botween the power
of disposition of a woman, under this statute, axid a married woman

having separate estate in Equity, with no fetter on her power of
alienation; for here, as I construe section 16, there i an express
restriction of the power of bequeathing, and if a like limitation
were contained in a declaration of trust to the separate use of a

a) As to the construction to be placed on these words, see the Royal Osaian
Bank v. Mitchell, 14 Grant 412, and the other esses cid in the notes to the .ist
section.(b) 19 Grant, 668.
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feme covert, it would have a like effect. I find no cases decided SECTION 16.
bearing on this point, which I confess, although a case of first im- Absece of au.
pression, seems to me so clear as to require no authority. The cases thority.-
on the other clauses of the Act have not much beariig on this ques-
tion. The principle to be followed in construing the statute is,
however, very clearly put by high authority in the case of Kraemer
v. Gless(a), where Draper, C. J., says : ' Every provision for these
purposes is a departure from the common law ; and, so far as it is
necessary to give these provisions full effect, we inust hold the com-
mon law is superseded by them. But it is against principle and
authority to infringe any further than is necessary for obtaining the
full measure of relief and benefit the Act was intended to give.'
I am of opinion, therefore, that the will, in so far as it dealt with
the residue·left, after deducting the $10,000 bequeathed to the in-
fant defendant, is absolutely void, and that this residue, therefore,
falls to be distributed under the provisions of section ,, which
provides-that it shall be divided between the husband and child, in
the proportion of one-third to the husband and two-thirds to the
child."

The words "failing there being any issue" in section 16 must words "faning
evidently be read in connection with the words "child or children there being any
issue of any marriage," which immediately precede them. If, there- *
fore, there are no children living at the death of the wife, it would
seem that she may devise as she pleases, even though there should
be grandchildren living at that time(b).

The concluding words of this section, saving the husband's rights, Tenancy by the
can relate only to a devise by the wife of real estaté, there beingno ertesy.
such estate as a tenancy by the curtesy in personal property. The
4th section, and the concluding words of the 16th section, have
both for their object t.he preservation of the husband's estate as
tenant by the curtesy, and both seem to be equally unnecessary.
Mr. Leith pointedly remarks with reference to the concluding
words of the 16th section, that the wife could no more, by devise,
deprive the husband of his estate by the curtesy than he, by his
devise, could deprive her of her dower(c).

17. The separate personal property of a married wo- g amte peron-

man dying intestate shall be distributed in the same pro- wife dyingintes-
tate, how to'be

portions bêtween her husband and children as the personal distributed-.

property of a husband dying intestate is to be dis-
tributed between his wife and children; and if there be
no child àr children living at the death of the wife so
dying intestate, then such property shall" pass or be dis-
tributed as if this Act had not been passed. 22 V., c. 34,
s. 18, (1859).

(A)I10 U. C. C. P. 475.
See Leith's R. P. Stat. 288, 284.
Leith's R. P. Sta. 284
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SECTION 17. This section is a direct inroad upon the common-law rights of the
Effect of s. 17. husband. The Act preserves to a married woman, during coverture,

the use and enjoyment of her property, thus abolishing the marital
Husband's right right of the' husband during the coverture (a). But for the
at law by survi- provisions of this section, the husband would, ou the death of
vorship. the wife, whether she left issue or not, still have been entitled to

her personalty in possession in his marital right(b), the separate use
becoming extinct by the death of the wife, and to her choses in
action as her administrator.

Mode of distribu- The .interest which a husband would take under this section if
tion betwee the wife left children, would be one-third, the children taking two-
hushand and-
children. thirds(c). If the wife leaves no children living at her. death, the

husband becomes entitled, as above stated, for his own use(d).
Meaning of word Mr. Leith,in his work on the Real Property Statutes, states his
"children." opinion to be(e), that the word "children" in this and the preced-

ing section would be construed strictly, and would be held not to
include " grandchildren." If this be the true construction, the Act
must be considered in this respect to be sadly defective.

Right of wife to It is conceived- that this section has the *effect of abolishing the
make will with common-law right of a married woman to make a will of her per-
band abolished. sonalty with the assent of her husband, at all events, when she

leaves children, inasmuch as the husband is deprived of that abso-
lute right of property in his wife's personalty, which the law for-
merly gave him on his wife's decease, and on which was founded
the power of waivor, which gave effect to the will of a wife(f).

U to actions 1S. -In any action or proceeding at law or in equity,
.te., against wîfe
for debts con- or ntawm ,
tracte "ore by or against a married woman, upon any contract made

or debt incurred by her before marriage, lhr husband

shall be made a party if residing within th' Province,
but if absent therefrom, the action or proceedihg may go
on for or against her alone; and in the declaration, bill
or statement of the cause of action, it shall be alleged
that such cause of action accrued before marriage, and
also that such married woman bas separate estate ; and

j cdgment or the judgment or decree therein, if against such marrieddecree in suchi'
woman, shall be to recover of her separate estate only,
unless in any action or proceeding against her, in which
her husband has been joined as a party, any false plea or
answer has been pleaded or put in by him, when the

(a)Sup. p. 1.
) Molony v. Kennedy, 10 Sim. 254; Bird v. Peagrun, 13 c. B.639.

See Mitchell v. Weir, 19 Grant, 568.
Lsith'sR. P. Stat. 285. See also, 2 Wm. Exors., 1376, et seq.
At p. 284.

W &em on Wills, p. 34, note.



judgment or decree shall be, in addition, to recover against sECTIoN 18.

him the costs occasioned by such false plea or answer, as
in ordinary cases. 22 V., c. 34, s. 19, (1859).

The -Act makes it necessary that the husband sho d be joined as Husband muat
a defendant with his wife in an action grounded on a ontract made be joined as a
by her before her marriage, and also that the declaration should endant with
contain an averment that she had separate estate(a). The neces- N!yIe
sity for this later allegation, coupled with other provisions of the ions in declara-
Act, seems to involve the conseque:ce that if a woman, while sole tion.
and umnarried, makes a contract, r incurs a debt, having no real
or personal estate, and afterwards marries, no action can be main-
tained against her while covert, because it must be averred in the
declaration that she has separate estate ; nor will her husband be
liable on the contracts made, or debts incurred by her before mar-
riage, except to the extent of any interest he has taken in her
separate real or personal estate(b).

In Kirchoffer v. Ross, (c) the action was brought against the female Kirchoffer v.
defendant and her husband, upon a bond given by her, dum sola, Ross.
conditioned for the due fulfilment of her duties as administratrix of
the estate of one Macaulay. There was no averment that the wife
had any separate property. Chief-Justice Draper observed : " The
present case falls within the 18th section, if the wife had any sepa-
rate estate, and, if not, I do not at present perceive what remedy
there is against her. According to the evidence,it is probable shehad,
at the time of her marriage, some of the property of her deceased
husband. Possibly she may still have some, or her now husband
may have reduced it into possession, or made use of it so as to be
liable within the 14th section in a joint action for the debt incurred
by the wife. But, however that may be, I see no escape for the
plaitiff from the necessity of making the two averments required
by thi 18th section ; and though what is stated leads almost in-
evitably to the inference that the cause of action accrued before the
defendant Letitia was married to her present husband ; yet it can-
not be said that it is formally alleged, and at al events there is no
allegation that the defendant Letitia 'lhas' separate estate, what-
ever time the word 'lhas' points to."

The act does not authorize a married woman to sue alone -to re- Wife cannot
cover possession of real estate acquired by her before tlie coverture ; sue alone to re-
herhusband mustbe joined withher as a co-plaintiff(d). No provision, cover real estate.
it will be observed, is made in the Act for an action or proceeding No remedy
against a married woman on any contract made, or debt incurred, against wife on
by her after marriage. The absence of such a provision is used by afer riage.
Chief Justice Richards as an argument in favour of the view that
no such liability could arise under the Act(e).

In re HiUliker(f), it was held that the words "heri separite estate," "separte pro-
perty"-mean-

a) Muldoon v. Belton, 10 U. C. C. P. 382; Kirchhoffer v. Ross, 11 U. C. C. P. 467. ing of.
b) Per Draper. C. J. in -Kirchhoffer v. Ross, sup. at p. 471.
(c) Sup.
d) Scouler v. Scouler, 19 U. C. Q. B. 106.
(e) See Wright v. Garden, 28 U. C. Q. B., at p. 

612.
() 3 Ch. Cham. Rep. 72.
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36 CON. STAT. U. 0., CAP 73, S. 19, 20.

SECTION 18. in the 18th section, mean no more than the words "her property,"
or the like.

Application of Section 18 applies to those cases only in which judgment has not
been obtained against the wife before her marriage(a) (b).

Aetnot toaffSt 19. Nothing in this Act contained shall be construed
marriage settle-
ments, &c. to prevent any ante-nuptial settlement or contract being

made in the same manner and with the same effect as
As to property such contract or settiement might be made if this Act
not coming
within the con-hdnotbeen passed; but notwithstanding any such con-
tract.

tract or settlement, any separate, real or personal property
of a married woman, acquired either before or after mar-
nage,.and not coming under or being affected by sucb
contract or settlement, shall be subject to the provisions
of this Act, in the same mnner as if no such contract or
settlement had been made; and as to such property, and
her personal earnings and any acquisitions therefrom,
such woman shal be considered as having marnied with-
out any marriage çontract or settlement. 22 V., c. 34,
s. 20, (1859).

20. This Act shal apply and be construed retrospec-
tively to the fourth May, one thousand eight hundred
and fifty-nine, as well as prospectively, so as to give full
operation and effect thereto, as from the time of the pass-
ing of the 22 V., c. 34, (1859).

(a) Ayleswoth . Patterson, 21 U. C. Q. B. 269.
(b) As to wh is a settlement, see notesto Section 1, pp. 20, 21.



AN ACPT'
TO EXTEND

THE RIGHTS OF PROPERTY

MARRIED WOMEN.

XXXV VICT., (ONT.) CAP. XVI.

(Assented to 2nd March, 1872.)

Her Majesty, by and with the advice and eonsent of
the 'Legislative Assembly of the Province of Ontario,
enaets as follows:

1. Ater the passing of this Act, the real estate of any Tenancy by the
curtesy abolished

married woman, which is owned by her at the time of her m certaincaes

marriage, or acquired in any manier during her coverture,
and therents, is sues and profits thereof respectively, shall,
without prejudice and subject to the trusts of any settle-
ment affecting the same, be_ held and enjoyed by her for
her separate use, free from any estate or claim of her
husband during her lifetime, or asÎtnant by the curtesy,
and her receipts alone shall be a discharge for anyients,
issues and profits; and any married woman shall be liable
on any contract made by lier respecting her ral estate, as
if she were a feme sole.

The first section operates as a settlement to the separate ùse of the Eset of arwt
wife of all the unsettled real estate which is owned *by her at the section.
time of her marriage, or is acquired by her in any manner during
the coverture. The Act is not intendéd to supersede marriage
settlements, respecting which the remarks of the Court, in the cases Doe not super-
decided under Cou. Stat. U. J., c. 73, will no doubt still be appli- seetmn.
cable(a).

(s) Se. notes to sc. i of con. stat. U. C., c. 78, pp. 20, 21.

'-t-
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SECTION 1. Section1 las been decided(a) not to be retrospective in its opera-
Section 1 is not tion; and it will therefore apply only to real estate owned by a
retrospective. woman whb marries after the passing of the Ad, or to real estate

acquired after the pasing of the Act by a woman who was married
before that time. The word "is" would imply-tis. Chief-Justice
Richardsin hingman v.i atin(b), remarks(c), "The fait reading
of the section seem to me to apply to marriageswhicl take place
after the passing of the Act; for it does not say the real estate of
the married woman which was or ma be owned by her at the tixe
of her marriage, -or acquired in any manner during coverture, shail
be held by her, but only is owned ; that is, speaking of something
that is to take place after the passing of the Act. I take it to be a
well established rule, that no strained construction will be put on
an Act of Parliameut to deprive a man of bis estate. This section
of the Act can have its full force, and all the clauses of the statute
b -sbe fully operative, by limiting this first section.. .... to
marriages that take place after the passing of the statute. I think
this is the natural, reasonable, and just view to take of the hection
from its very words.

Remsrks on "I have seen the elaborate judgment of Mr. Justice Gwynne, in
* Merrick v. Sher-

wood. the case in the County Court of the County of York, tried before
me, which came before the Common Pleas. It may be inferred
that the majority of the Judges of that Court entertain a different
view as to the effect of the first section of the statute from that
which 1 have expressed. It is not necessary, as I understand the
case of Merrick v. Sherwood(d)-,to sustain the verdict in that case,
that the Court should be of opinion that the first section of the
statute was not confined to ma*iagés'which might take place after
the passage of the Act. Chief-Justice Hagarty dissented from
that judgment on the points necessary to be decided for sustaining
the plaintiff's action, and I infer that he entertained the view above
expressed, as to the first section of the .statute being limited to
marriages which might take place after the passing of the Act."

Real Estate Real estate acquired by a married woman before the passing of
acquired by wie the Act will, therefore, still be subject to the pre-existing law.before paasing of '

With respect to such part of that real estate as was affected by the
provisions of Con. Stat. U. C., c. 73, that Act will, it is conceived,
continue in force.

Effect of Act on The wife's real estate being, by the Act, fully settled to her
wife'rstate- ~ separate use, she aquires in respect of it those rights and privileges

which are attached to auch estate by Courts of Equity, chief
amongst which is the right to dispose of her equitable interest, to
the -extent of a fee simple, by deed unacknowledged, or by will(e),
such disposition carrying with it the right to call in the legal
estate(f).

Eff 06viet, The v e of this power of disposition is not diminished by the

Dingman v. Austin, 33 U. C., Q.B. 190.
Ubi up.
At p.193.

) 22 U. C. c. P. 467.
e) Taylor v. Meade; 11 Jur., N. S. 166; 34 L. J., Ch. 203; 13 W. R. 834; Hall v.

Waterhouse, 11 Jur., N. S. 361; 13 WR. 638: Pridé v. Bubb L. R.7, Ch. Ap. 84.
(f) Hall v. Waterhouse (aup)



1

provisions of "The Married Woman's Real Estate Act, 1873"(a) ; SECION 1.
for though that statute dispenses with the ceremony of acknowledg-
ment for the conveyance by a married woman of the legal estate,
it does not dispense with the concurrence of the husband, who
must, except in the cases providd for by the fourth section of that
Act, still be a party to the deed.

The power of devising the equitable fee will, it is conceived, be Wifes power of
practically merged in the more extensive power of devising created devising
by the provisions of " The Wills Act, 1873," which confers upon a
married woman a general power of testamentary disposition(b).

The privileges conferred upon wives by this Act, with respect to Privileges con-
their unsettled real estate, are ferred on wives.

1. The abolition of the husband's joint ownership during the Husband's joint-
coverture, which, it was thought, was not abolished by interest
Con. Stat. U. C., c. 73(c). aboiished.

2. The abolition, at least during tÉe coverture, of the husband's Husband's cur-
estate by the curtesy, which was expreasly preserved by tey limited.
the former Act(d).

3. The right to the enjoyment of the rents, issues, and profits of Rents and pro-
their real estate. ft.

4. The same right of disposing of or charging their real estate as wife's power of
is conceded by Courts of Equity to married women hold- dIsPosition
ing separate estate, the creature of those Courts.

The estate of the husband by the curtesy demands particular Remarks on
considera-ion. As·the separate use exists only during the lifetime ®ffec°,o,°Act on
of the wife (e), it is not necessary fQr her protection that this estate by the curtesy.
should be altogether abolished. Nor is it expressiy abolished ; for cutesy not
the Act provides merely that " a married woman may hold and expressly
enjoy her real estate for her separate use free from any estate or abolished.

claim of her husband . . . as tenant by the curtesy; " that is,
the husband's estate by the curtesy shall not be allowed to inter-
fere with or fetter the wife's absolute enjoyment of her real estate.
If it had been intended by the Act to abolish the estate by the
curtesy, the intention would, it is conceived, have been declared
directly, and not inferentially. A few plain words would have put
the matter beyond doubt.

The object of this Act would not, it is thought, be interfered curtesy might
with, if the estate by the curtesy should be held to exist after the SinR exist.
wife's death, subject to any disposition made by the wife, or to any
direct or indirect charges created by her. During the wife's life-
tihe she enjoys, by virtue of the Act, an absolute right of aliena- Wife's rights of
ion; and, by will, she can dispose of her interest as she pleases. difPosti°".
When the coverture. ceases by the death of the wife, her real estate
is divested of the peculiar separate character which attached to it
during her lifetime(f ).

Chief-Justice Draper, in Kraemer v. Gless(g), gave expression to a Kraemer P.Gleu
well understood rule of construction when he remarked, speaking OPInion Of

Draper, C.J.

(a Stat. Ont., 36 Vict., c. 18.
(b Walkem ou Wils, at p. 47.
c See notes on pp. 16, 23, 24.
« Sections 4 end 16.
e) Molony . Kennedy, 10 Sim. 254.

Molony v. Kennedy (sup)
10 U. c. C. P. 470.

I
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SicrioN 1. of Con. Stat. U. C., c. 73, that it is against principle and authority
to infringe (on the common.law) any further than is necessary for
obtaining the full measure of relief and benefit the Act was intended
to give ; and it is submitted that an estate by the curtesy in his
wife's separate real property, under the Act now under ponsidera-
tion, can be conceded to a husband without infringing upon the
objects of the Act.

In considering this question, we are naturally led to the enquiry
tees in wife's how the Courts ofi Equity deal with the estate by the curtesy in
separate estate. connection with separate estate, their own creature. It has been

held that if the married woman did not avail herself of ber right to
dispose inter vivos or by will of personalty settled to her separate
use, the husband became entitled to it on her death, as at common
law, by virtue of his marital right(a). Applying the principle
involved in thii doctrine to the wife's separate estate, it should
seem-assunmin, of course, that the other conditions necessary to
such an estate are fulfiled-that the husband should be entitled to
an estate by the curtesy in the wife's separate realestate undisposed
of. Accordingly, it is laid down by Macqueen(b), that, as regards
the wife's separate real estate, the husband will, on the birth of
issue capable of inheriting it, if otherwise entitled, be tenant by
the curtesy. In a recent case(c), V.-C. Malins arrived at the same

Appleton V. conclusion, expressing his dissent from the opinion.of V.-C. Stuart,
Rowley. in Moore v. Webster(d). The authorities are reviewed by V. -C.

Malins in an elaborate judgment, which deserves careful attention.
Application to The reasoning of the learned Vice-Chancellor, in Appleton v.
the Act of rul Rowley(e), applies with much force to the statute now under consi-

deration. The statute says that a married woman may hold and
enjoy ber real estate for her separate use, free from any estate of
her husband as tenant by the curtesy. There is no inconsistency
in this provision and the right of curtesy after the wife's death,
subject to any direct or indirect disposition the wife may have
made, subsisting together. To hold otherwise, it is submitted,
would be to infringe on the pre-existing law further than is neces-
sary to carry out the objects of.the Act.

opinio of These suggestions are offered with much hesitation, as they seem
Gwynne, J., to be opposed to the opinion of the learned Judge(f ) who decidedin lMerrck P. 1eino
Sherwô. ''·the case of Merrick v. Sherwood(g). Referring tothe first section of

the Act, he observes(h), "The operation of this section, as it seems
tome, is to divest the husband of all estate and interest in the real
estate of his wife, otherwise than under the trusts of a settlement
affecting the same, thereby leaving the absolute estate vested in the
wife, subject to absolute liability at law and in equity, in respect of
any contract made by her touching her real estate, just as if she
were a feme sole, and thereby annexing absolute liability to absolute
enjoyment."

Obeervation8 on Respecting this opinion, it may be observed, that the curtesythis opinion.
(a) Molony v. Kennedy, 10 Sim. 254; Macq. husb. and wife, 819.

Macq. husb. and wife. 320.
Appleton v.- Rowley, L. R. 8 Eq. 139.
L. R. 3, Sq. 267.

f )M. Justice Gwynne.
) 22 U. C. C. P. 467.

At p. 477.
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conceded to the husband in the separate estate of his wife, existed 8E(TIoN t.
only subject to any disposition of such estate which the wife might
have made, either by contract or otherwise ; and therefore this
estate, as conceded by the Courts of Equity, never in the slightest
degree interfered with the wife's absolute power of disposition, or
with the rights of creditors against the separate estate in respect of
the wife's contracta with reference to that estate. Every contract
so made was a charge upon the separate estate, in the residue only
of which, after satisfaction of the creditors' claims, the husband
could claim curtesy.

The language used in the judgment above referred to would lead Curtesy did not
to the inference that the learned Judge considered that the estate * E " i.ed
by the curtesy, before the passing of the Act, stood in t tors' dlaims.
creditors' claims ; for the liability to such clai d to be a
consequence of the husband bein of all estate and in-
terest. This, however, was apparently not the case, the tendency
of the recent decisions being in favour of making a married woman's
liability for her debts and engagements co-extensive with her
power of disposition overfr tsparate property(a). As this power
of disposition could be exercised so as to defeat the husband's
estate by the curtesy, it would follow that the right to that estate
would be subject to the right of creditors to obtain payment of their
claims out of the married woman's separate real estate after her
death. The husband might still, however, have an estate by the
curtesy in the residuè.

The concluding wordsof the first section, " Any married woman WIfe's liability
shall be liable on any contract made by her respecting her 'real on her contracts.
estate as if she were a feme sole," would appear to be the only
words in the Act which directly create a liability at law on the part
of a married woman in respect of her contracts after marriage.
But the 9th section of the Act, which relates to the mode of pro- Provision of
cedure, provides that " any married woman may be sued or pro- 9th section.

ceeded againat separately from her husband in respect of any of
her separate debts, engagements, contracts, or torts, as if she were
unmarried ; " and the effect of this section seems to be to create a Effect of those
responaibility on the part of the married woman at law is respect of Proviions
her separate debta, &c. In Merrick v. èSherwood(b), a married woman wife'liablity ai
was held liable at law in respect of a debt incurred by her upon law.
the credit of her separate estate. It was argúed in that oase that a
married woman was only authorized by the Act to contract, so as
to be responsible at Wla, in respect of her real estate ; but the
Court held otherwise. it is difficult to understand why, if & general
power to contract, cognizable at law, was intended to be created,
the particular power to contract in respect of real estate, should
have been created by the first section.

2. Al the wages and personal earnings of a married
woman, and any acquisitions therefrom, and all proceeds w °-
or profita from any occupation or trade which she carries

(a) Picard . Hine,L. R. 5Ch. Ap. 274; McHenry v. Davies, L.R. 10 Eq. 8; 18 W.
E,558.

(b) 22 U. 0. C. P. 467.
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SECTIoN 2. on separately from her-husband or derived from any
literary, artistic or scientific skill, and all investments of
such wages, earnings, moneys or property ihall hereafter
be free from the debts or dispositions of the husband, and
shall be held and enjoyed by such rnarried woman, and
disposed of without her husband's consent, as fully as if
she were a feme sole; and no order for protection shall

- hereafter become necessary in respect of any of such earn-
ings or acquisitions; and the possession, whether actual or
constructive, of the husband, of any personal pro.perty of
any inarried woman, shall not render the same liable for
his debts.

Effect of sec- The second section operates as a settlement to the married woman's
tion 2. separate use of the following classes of property
Wages and 1. All the wages and personal earnings of a married woman, and
earnings. any acquisitions therefrom.
Profits from 2. All proceeds and profits from any occupation or trade which a
trade. married woman carries on separately from her husband.
Pronfitsfromliter- 3. All proceeds or profits derived by a married woman from any
ary labours, &c. literary, artistic, or scientific skill.
Ixvestnents. 4. All investments of such wages, earnings, moneys, or pro-

perty.
These, with the real estate mentioned in the first section, are the

Wife's general only classes of property which are pro by this Act. If we
® compare this list with that contained in he English Statute, 33 &ntsubject to

the Ac. 34 Vict., c. 93, we find that though by section 7 of the English Act
any personal property to which a married woman becomes entitled
as next of kin of an intestate, or any sum of money not exceediug
£200 to which she becomes entitled under any deed or will, is made

* by that Act her separate property, yet no similar provision is made
in our Act with respect to a woman's personal property other than
such as is mentioned in the second section. Such personal property
is, therefore, left in the same position as before the Act was passed(a).

Remarking upon the meaning and effect of the words, "and the
possession, whether actual or constructive, of the husband, of any
personal property of any married womai, shall not render the same
liable for his debts," in the latter part of the second section, Mr.
Justice Gwynne, in a late case(b), observes, " Now, if she already
had or was intended to have an absolute jwu di~poendi over all her
personal chattels as a feme sole, these latter words would have been
wholly unnecessary. Their insertion seems to point to a recognition
by the Legislature that the husband might rightfully have the pos-
session of certain personal chattels, the property of the wife, which

(a) McGuire v. McGuire, 23 U. C. C. P., 123.
(b) McGuire v. McGuire, sup. at p. 132.
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it was desirable to declare should not, notwithstanding hs having SECTION 2
a right to the possession thereof, be liable, by reason thereof, for
his debts." And he further observes(a), ' The Act 35 Vict., c. 16,
gives no greater interest to the wife in personal chattels of the de-
scription of those for which this action is brought, such as household
furniture, &c., brought by the wife into the marriage, than chapter
73 of the Consolidated Statutes had done. The 9th section of 35
Vict. only gives separate remedies to the wife for the recotery, pro-
tection, and eewrity of any wages, earnings, money, and property,
by that or any other Act declared to be her separate property, and of
any chattels or ùther her separate property for her own use.

Ber right, interest, and property in household furniture, and
such like chattels as are the subject of this suit, brought by her
into the marriage, are the same as before the paseing of 35 Vict.,
ch. 16 ; and that right, interest, and property, upon the principle
of the decided cases, we must hold to be governed by the terms of
the statutory marriage settlement relating to theni(b)."

Before this Act, the wages and personal earnings of a married wife's earnings
woman, unless protected by an order of. protection, were the pro- forerly hus-
perty of her husband(c); but she is now, by section 9, enabled to bnds property.
sue for them in her own name(d).

The Act does not, it is conceived, extend.to earnings or profite Gais from un-
derived from an unlawful occupation, such as the keeping of a IawfuI trade not
brothel(e).

The remarks of the Court in Lett v. The Commercial Bank(f), Lett v. The Com-
with regard to a wife's property used by the husband with her per-' merci Bank.

mission will, no doubt, be applicable to property held as separate
estate under this section ; and such property, if allowed to be used
and dealt with by the husband under circumstauces similar to those
in that case, may, therefore, become hable to satisfy the claims of
the husband's creditors, notwithstanding the provisions of the Act.
It i to be observed, however, that the concluding worde of section
2 are franed peculiarly with a view to the wife's protection from
the husband's creditors.

The power of trading given to a wife by the Act is of the -most Wife's power Qf
ample kind. The rights of a trader being conceded to her by the trdi"g.
Act, it is conceived that she also incurs all the responsibilities inci-
dent to the carrying on of a trade. Under the provisions of sec-
tion 9, she may be sued separately from her husband in respect of Her itabillty to
anyof her separate debts, engagements, or contracte; and the effect besued.
of the whole Act was said by the Court, in Merrick v. Sherwood(g),
to be to give to the creditors of a married woman remedies against Rights of wife's

her co-extensive with those given to her against all persons indebted creton.
to her, or with whom she may contract. If this be the true con-

(a) At-p. 134.
(b)The statement of the effect of the second section in the judgrneut of the Court

in Merrick v. Sherwood, 22 U. C. C. P., at p. 478, is scarcely correct.
OfBey-v. Clay, 2 M. & Gr. 172.

Kee McGuire v. McGuire, sup., at p. 184.
ason o. Mitchell, 35H. & C., 528 ; 34L. J., Ex. 68; Grifâtha'Mar. Wom. Propy.

Aet, 11,'n. (a.); the English Act, 20 & 21 Vict., c. 85, upon the construction of which
thecaseofMao o. .Mitchell was decided, containa, however, the word "«lawful,"
which, it will be ob.erved, does not occur in the second section of our Act.

(f24 U. C. Q. B. 552.
22 U. C. C. P., 467.
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SECTION 3. struction of the Act, it would .seem that a married woman might be
She may be made made a bankrupt(a). Under the old law in England, a wife could
bankrupt. not be made a bankrupt(b). The question whether the trade in

carried on by the wife alone is a question for the jury in each par-
ticular c"e(c).

She may enter - The wife having power to trade as a feme sole would seem to have
into a tnadng the right to enter into a trading partnership without her husband's
partnership. consent, a right which, if exercised, might frequently be productive

of domestic complications; and there seems to be no obstacle to
her trading in partnership with her husband.

Wile's power of There is no restriction in the Act.as to the wife's power of invest.
investuent..- ment. Certain specific privileges as regards investments are given

her by sections 3 and 5; but it is conceived that she may invest her
savings as she pleases.

Her investments Investments of the wife's separate earnings or profits in real
in real estate. estate will, as real estate, be impressed with the separate character;

and a married woman will have a lien upon real estate partly pur-
chased with her separate earnings to the exteilt of those earnings,
though the conveyance should be taken in the husband's name(d).

Married women 3. A married woman in her own name, or that of amay Msure their

°wn orhusbands' trustee for her may irisure for her sole benefit, or for the

use or benefit of her children, her own life, or with his
consent, the life of lier husband for any definite period,
or for the term of her or his natural life ; and the amount
payable under said insurance, shall be receivable for the
sole and separate use of such married woman or her
children as the case may be, free from the caims of the
representatives of her husband, or of any of his creditors.

'Wife's power to The third section gives a married woman power to insure her own
ure berlufe. life. The consent'of her husband is, for obvious reasons of a do-

mestic nature, necesary before she can insure his. The insurance
may be either for a limited time, or for life. In the event of the
wife's death intestate, it i presumed that the money arising from
an insurance effected by her on her.own life under this sectioh,
would, if she had no children, bQong to her husband absolutely(e);
but if she had children, it w-t4be ong to the husband and children
in the proportion of one-t1id tk the former, and two-thirds to the
latter(f).

hs' Mar. Wom. Propy. Act,p. 26.
e usb. and Wife, 175. But se. es parte Franks 7 Bing., 768, 6 M. & P. 1,benthe wife of a convicted felon, carrylag on a separate trade, was held lib to be

madea bankrupt. See aso Williason V. Dawe, 9 Bing., 22,92 .a]Moàt, 36.M-
c Macq., huab. and wite, 380.

Scales v. Baker, 28 BeaV. 91-
(6) Moloy V. Kennedy, 10 Sim. U64,o
fl) SMe We. 17, of Con. Stat. U. C. c. 78.



4. A policy of insurance effected by any married man sECTION 5.

on bis own life and expressed upon the face of it to be for o bdfyth,
beneflit of wifethe benefit of his wife, or of his wife and children, or d chUdren.

any of them, or upon yrhich he may at any time
after effecting such insurance notwithstanding a year
may have elapsed(a), endorse thereon that the same
shall be for the benefit of lis wife, or of his wife

1%nd children or any of them, shall enure and be deemed
a trust for the benefit of his wife for her separate use,
and of bis children or any of them, according to the
intent so expressed, and shail not, so long as any object of
the trust remains, be subject to the control of the husband
or bis creditors or form part of is estate, save and except
for such amount as the same may be pledged to any per-
son or persons prior to any endorsation thereon for the
benefit of bis wife or children, or any of them, when the
sum secured by the policy becomes payable: in the event 9° "by

of no executor or trustee having been appointed by the o t"teor
eecutor ap

husband by will, a trustee thereof may be -appointed by pointed.

the Court of Chancery upon the application of the wife,
or.in the event of her death, by the children or their

guardian, and the receipt of such executor or trustee shall
be a good discharge to the office in which such insurance
is effected : Provided always, if it shall be proved that Fraudin pay-

ment of pr-
the policy of insurance was effected and premiums paid mium..

by the husband with intent to defraud is creditors, they
shall be entitled to receive out of the sum secured an
amount equal to the premiums so paid.

In order to a right understanding of the provisions of the fourth
section, it is neceary tô advert to the prior legiBlation on the sub- acebywme.
jectto which the section refers. Bya. 1of Stat. Can. 29YVict.c. 17,

(a)B ke"n 4 h.boom am.naed by a v. e. 19, a.5, Wh b.oiIutu. the wor
haoooorrmay horeeatoe or the Immd".yat amy lImeaftmtr tIleh

tM eUlo& luIsvord ::UI«';»*u m ba 1m h &a~hfthamclalxth__0,
beamIuniafte te or
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SECTION 4. it was provided that any person might insure bis life for the whole
stat, can. 2 terni thereof, or for a definite period, for the benefit of his wife, orVict. C. ,M.. ofiswife and children, or of bis wife and some or one ofrichildren, or of -his children only, or some or one of ther, and mightapportion the insurance money as he might deem proper anongstthose for whose benefit the insurance might be effected.Section 2. Section 2provided that such insurance might be effected either inthe nae of the person whose life was insured, or in the -name ofbis wife, or of a trustee (with the trustee's- consent) ; and prov isionwas made that the premium might be paid by annualahalf-yearly,quarterly, or monthly payments.Section 3. Section 3 provided that any person niight, within one year fronithe passing o Act, by writing indorsed upon or attached to anypolicy of nsurance on bis life which had been effected before thepassing of the Act, declare that such policy and insurance should befor the benefit of his wife, or of his wife and children, or of diswifeor some or one of bis children, or of bis children only, or sone orone of them, and might apportion the amount of the insurancemoney as e niight deem proper, when the insurance wasdeclaredto be for the benefit of more than one.Section 4. Section4 provided t when n apportionxnent was niade in anypolicy or dectaration as aforesaid, all parties interested in the insur-ance should be held to share equally therein ; and that when it wasstated in such policy or declaration that the insurance should be forthe benefit of thte wife and children generaily, or of the childrengenerally.,. without specifying their names, then-the word 9"children"shoild be held to mean ail the children of the pern whose ie wasinsured, living at the time of bis death, or whether by any othermarriage or not.

By Stat. of Ont.d33 Vict. c. 21, reciting in part the provisions ofthe former.Act, and the inconvenience which had arisen toinsur-ance'companies and otherwise, from no provision having been iadefor the payent of the insuran.ce money in the event of the childrenentitled thereto being under age, it is provided (by section 1):Insurance That in all cases where the party insured under any policy,rnoneys due to bas directed, or shall hereafter direct, the insurance money,ninors, may be or any portion thereof, to be paid to his child orm rn mitoepe.id to execu- teefci"tors if the in- ammg any person to receive the saine on bis or their behaifsured. during bis or their minority, it shall be competent te thance conpany granting such policy, to pay the amount due to suchof the chidren as shall be mnors, inothe bando iexecutors-of such d of 1.4e executor orexecutors of such insured person whether such person shahhave died before the passing* of ~i Act or not, *ho shahl holdthe same as trustees for such children and the receipt of sc hexe-cutor or executors shah be a sufficient discharge te the company.Ifan n reddie Section 2 provides tat "If the said insured shachave<ieditestateium or shall hereafter happen to die intestate andany oe in writing any erson to whom ithoumet av emap-ceve the -insur- on bOalf of such-infaOn t am uadmenomay be madancee e b i f e eithe rybepud fMtp dlYappointed by one of the Surrogate Courts Of this Pro.to aa mfrdj iceâhl suafficient dshgete the assurance oempay foramo. themoneysBoî>aid and théeompan shah not be bound teee te*theaplctooftemnyorb blfothsbeqeti-



application thereof ; but the guardian,-so appointed shall give seen- SECTION 4.
rity to the satisfaction of the Judge of such Court, for the faithful Security by
performance of his duty as guardian, and the proper application of "*i*
the moneys which he shall receive."

Section 3 provides that "It shall be lawful for the trustee or Power as to in-
trustees named in the last two preceding sections, to invest the surance moneys
moneys so to be received, upon Government securities or muncipal due to minors.
debentures, or on mortgage of real estate, with ful power from
time to time, to alter, vary, and transpose the same, and to apply
all or any part of the annual income arising from the share or pre-
sumptive share of each of the children, of and in the said trust
funds, in or towards his or her maintenance and education in such
manner as the trustee or trustees may think fit, and also to advance
unto and for each or any of the said children notwithstanding his
or her minority, the whole or any part of the presumptive share of
the same child of and in the said trust moneys for the advancement
or preferment in the world or in marriage of any such child."

Section 4 provides that "If a person who has effected or shall Power to surren-
hereafter effect an insurance in the terms of the said Act, shall findder Policy.

himself unable to continue to meet the premiums, it shal be lawful
for him to surrender the policy to the company granting the same,
and to accept in lieu thereof a paid up policy for such sum as the
premiums paid would represent, payable at death in the same man-
ner as the original policy ; and the said company may accept
such surrender, and grant such paid up policy notwithstanding any
such declaration, or direction in favour of the wife and children or
any or either of them of the insured.

Section 5 provides that "It shall be lawful for the person insured, Power to borrow
from time to time to borrow on the security of the policy such sums n the polcy.
as may be necessaru tô keep the said policy in force, and the sums
so borrowed .sha be a first lien on the policy, notwithstanding any
such direction in favor of the wife and children or any or either of
them.

Section 6 provides that, " In the event of some of the parties for Proision in case
whose benefit the said-insurance has been effected, dying in the life- of death before

time of the insured, the moneys payable thereunder shall be pay-.any one benefi-
able to the survivor or survivors of such parties, or in case they ciany entitled.
shall also die, to the executors or administrators <f the assured, but
nothing herein contained shall be held to prevent the said assured
from assigning the policy for the benefit of any future wife or chil-
dren, or executing a declaration in their favor or in favor of some
or one of them as hereinafter is mentioned."

Section 7 provides that "Any person insuring with profits may Profits on a
apply the same either in payment of premiums, or direct them to be P<>'Y 'y b'
added to the isurance money, payable at death." peu tor

Êy Stat. Ont., 36 Vict. c. 19, reoiting the Act, 29 Vict. c. 17, and addedto nsr
the provision therein, that premiums on the policies of insurance a
therein referred to, might be payable during the whole period of
the life of the insured, or during any lesser period by annual, half- 3 ' 'C* 19
yearly, quarterly, or monthly payments ; and reciting also thà6t
doubta existed whether that Act and the Ainending Act 33 Vict. c.
21, applied to policies of insurane effected by the payment~òf tone
um as uch premium, and to poicies effected for a limited term of
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SECTION 4. years, and the expediency of removing the said doubta, it is pro-
vided by

29 V., c. 17, and Section 1 " The said Acta recited in the preamble of this Act

pp'ic caseB of shall apply to policies of insurance effected for the purposes of the
payment of one said Acta by the payment of one sum, as the premium for such in-
premium for surance, and to policies of insurance effected in like manner for
whole terM. a limited term of years; and the said acts shall be read and con-

-----truedas-'if this Act formed part of the said Acta at the time of
the passing of the said Acts.

Certin policies Section 2 provides that "Al such policies of insuranee as have
made valid. heretofore been effected in the manner set forth in the first section

of this Act, and in pursuance of the said Acta in the preamble re-
cited, are hereby made valid and effectual as if made in pursuance
of and under this Act."

Insured may on Section 3 provides that "In the event of some of the persons for
etifryre- whose benefit an insurance under the said Acta, or this Act, has

allot theshare of been effected, dying in the life time of the insured, it shallbe lawful
decesed- for the said insured after the death of such person, by any instru-

ment in writing attached to or endorsed upon the policy of insur-
ance, to declare that the share formerly allotted to such person or
persons, shall be for the benefit of such other person or persons as
the said insured may determine ; and it shall be further lawful for
the said insured from time to time, by any further or other instru-
ment in writing attache to or endorsed on such policy, to alter the
shares and allotments of such insurance money among the parties
entitled to be benefited as be may deem proper"

laeured may Section 4 provides that "Any party who has effected, or who may
direcapplic- hereafter effect any auch policy of insurance under the said Acta or
and orote this Act, may in writing require the assurance company issuing such

policy to apply the bonuses or profits accruingthereunder, or portions
of the same in reduction of the annual premiums payable by- such
insured in such way as he may direct; or he may requirethe
said bonuses or profitatobe added tothe policy ; and the saidln-
surance company shal apply such bonuses or profits as such iisured
shall direct, and according to the rates established by such com-
pany.

35 V., c. 16,s. 4, Section 5 provides that "Section four of the Act passed in the
amended. thirty-fifth year of the reign of Her Majesty, chaptered sixteen, and

intituled "An Act to extend the rights of property of Married
Women," is hereby amended by striking out the words "may at
any time aitér effecting such insurance, notwithstanding a year may
have elapsed" in the fuarth and fifth lines of the said section, and
inserting in lieu thereof-the wordî heretofore or may here-
after."

îmEet r4thse- .The 4th section of 35Vict. c. 16, effecta asettlement to the sepa-
tion a viet. c. rate use.of a married woman of a policy effected in her favour, or

asigned to her under the provisions of 29 Vict. c. 17.
Eights ot hua- The right of the creditors of the husband, in fraudof whom a
&ndCeditonpolicy may have been effected and premiuoes paid, is nHmited to an

amont equal to the preminun o paid in fraud of creditors, leaving
the insurance money purnased by the premiuma the property of
those for whose benefit the policy was effected.



5. Any married woman may become a stockholder or SECTION 5.

Married women
member of any bank, insurance company, &r any other may hold stocks,

&c. and vote.
incorporated company or association, as fully and effec-

tually as if she were a feme sole, and may vote by proxy
or otherwise, and enjoy the like rights,, as other stock-
holdersor members.

The rights conferred by this section are much more extensive Rtights conferred
than those of the same clas conferred by the English Act. A mar- by section 5.
ried woman has, in fact, the same rights *as a stockholder as are
possessed by men. They enjoy the same rights as other stock-
holders or members, the word " other " no doubt referring par-
ticularly to those of the 9ther sex. Hence it may be assumed that
a married woman is eligible to any position in the company which
a man may now occupy.

Respecting section 5, .Mr. Justice Gwynne, in M&ire v. Mir
Mcauire(a),. remarks, "This section involves a recognition by the McGuire.
Legislature that until the passing of the Act, and except under its
provisions, although a married woman may be entitled to bank
stocks, or to stocks in other conipanies whose capital is personal
estate, still that she had not the full enjoyment of it, in so far as
exercisuing the power of disposition over it, but that, as to such pro-
perty, the consent and intervention of her husband was necessary
to its enjoyment, although by Consol. Stat., ch. 73, she might have
such an interest as would enable her in equity to restrain any
attempt upon his part to dispose of it without her consent."

6. A married woman may make deposits of money in May depouit In
a bank and

her own name in any savings or other bank, and with- ehlee out.

draw the same by her own check, and any receipt or ac-
quittance. of such'depositor, shall be a sufficient legal dis-
charge to any such bank.

A deposit of money with a banker, in. the ordinary 4 ay, renders Depositof money
the banker the customer's debtor(b); therefore, a b ance at a in a bank.
banker's is a chose in action. ' Such a balance, belonging to a wife,
did not become the property of the husbaid unless reduced into
possession by him; but the husband had a right to sue for and
recover it, and the reoeipt by the wife was not a good discharge.
The 4ct now, however, authorizes her to withdraw such money by wife may now
her own check, and ptovides that any receipt or acquittance given
by her shall be a sufficient legal 'discharge to the bank in whichthe b own
deposit is made.

The power given bye this section suggests a consideration of the wIfe's rights a
position now occupied by a married woman in reference to here um Or

(4) 2 U. C.C. P., st p. 13M.
(b)ER e.Pakly, 1 PhU1., 06; 2 I.L.L 0. 28.
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SECTION 6.. rights and liabilities as an executrix or administratrix. Property
At co.onla.w. which a wife held in either of those characters was not at common

law given by the marriage to the husband, as wa's personal property
which she held in her own right. But the husband was, neverthe-
less, entitled to administer in his wife's right for his own safety,
lest she might misapply the funds for which he would be liable;

Husband's and, as incident to this right, he had the power of disposition over
authority. the personal estate vested in his wife as executrix or administratrix.

and he might release debts owing to the estate of the testator or
intestate to whom the wife was executrix or administratrix. The

. usband being answerable for his wife's acts, she was not permitted
to administer without his concurrence; nor were payments made
to the wife, as executrix or administratrix, without his consent,
valid payments(a).

Wife's poition We have already seen(b) that the provisions of Con. Stat. U. C.,
under Con. Stat. c. 73, did not empower a married woman to act as an administra-U. C., c. î3. trix independently of her husband, and did not relieve the hus-

band from responsibility for a devastavit committed by her. That
Act does not, in fact, appear to have effected any change in the law
regarding the right of a married woman to, be an executrix or ad-
ministratrix without her husband's consent, or regarding his liabi-
lity for her acts in either of those characters. -

character of a A devastavit is a tort ; and the liability of a husband for hisdeastavit. wife's torts was founded upon the principle that a wife could not,
at common law, be sued separately from her husband, and that, if
the husband were also protected from liability, the injured party
would be entirely without redress(c). Macqueen remarke that the
ground upon which a husband was held answerable for his wife's
devastavits, or other acts done by her as executrix or administratrix,
may be collected from the circumstance that ·these are offices that
she can assume only with his panction or approbation(d).

Reason of wife's But the reason why the wife could not assume these offices with-
disabiity to be out her husband's consent was, that the husband was responsibleexecutrix, a&. for her devastavits ; andthe reason why he was th-s responsible

was, as we have seen, that she could not besued alone for them.
Wife may now be But cessante ratione cessat ipsa lex. The wife may now, under
oued alone for the provisions of the 9th section, be sued or proceeded againstber tor*t& separately from her husband, in respect of any of her separate torts,

as if she were unmarried. The obstacle which formerly existed to
the assumption by a wife of the character of an executrix or ad
ministratrix, at her own pleasure, seems, therefore, to have been
removed by the 9th section(e).

Rightfof hu- 7. .Nothing hereinbefore contained in reference toband's cre<itorsheibfoet
to deposite. moneys deposited, or investments by any 'married woman

shall, as against creditors of the husband, give validity to

1 Roper, Husb. and Wife, 188.
An Mte, p. 20.
Macq. Husb. and Wife, 13.
Macq. Huah. sud Wife, 13.

() As to the inference to be drawn from the 6th section, respecting the pre.xi@UIng
Iaw,sethe remarksofQGwynne, J.,inNMcGire v. Mefre, 28 U. C. C. P., at p.18.

35 vICT., (ONT.) CAP. 16, S. 6.



any deposit or investment of moneys of the husband SECTION 7.

made in fraud of such creditors, and any money so de-
posited or invested may be followed as if this Act had
not passed.

Section 7 is intended to set at rest any doubt that might be construction of
created by the Act as to the right of the husband's-ereditors to 7th section.
follow money or property fraudulently given to the wife to defeat Fraud8 on hus-
the caims of creditors. It could hardly have been contended, in- band's creditors.
dependently of the provisions of this section, that the former law
as to dispositions of property in fraud of creditors had been altered ;
hut the status given to a married woman by this Act affords pecu-
liar facilities for the commission of frauds of the character re-
ferred to.

Transactions between the wife and husband, by which thehus- Fraudulent
band's property passes into the wife's hands, will, in favour of the "'®,"nto f
husband's creditors, be regarded by the Courts with even more perty to wife.
jealousy than formerly ; and the altered position of the wife, with
respect to the responsibilities imposed on her, will, no doubt, give
rise to a new class of fraudulent transactions, in which the current
will be found flowing from the wife to the husband. Conveyances
or dispositions of property by the wife to the husband or others,
with the view of defeating the claims of the wife's creditors, may
be expected to occupy the attention of the Courts ; and the general
principles laid down in the very numerous cases respecting fraudu-
lent conveyances or settlements are the same principles which will,
no doubt, be acted on in cases arising in consequence of the altered
relations between husband and wife created by this Act.(a)

S. A husband shall not by reason of any marriage Non-llability o!

which shall take place after this Act has come into opera- debtfthewite.

tion, be liable for the debts of bis wife contracted before
marriage, but the wifeshall be liable to be sued therefor,
and any property belonging to her for ber separate use
shall be liable to satisfy such debts as if she had continued
unmarried; and a husband shall not be liable for any debts
of his wife in respect of any employment or business in
which she is engaged on her o*n behalf, or in respect of
any of her own contracts.

Respecting the provisions of section 8, Mr Justice Gwynne, in a Construction of
recent caae(b), remarka, "Section 8 is the only 'tn which is' athe .

(a) Thsea principles wil be foundfully stated in i"ay on Vol ndFrauduletsherwood.
Coveynm o u-Any discumsion of them.n tbis place vould be l.

(b) errick v. sberwood, 22U. C. C. P.;atp. 478
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SECTION 8. limited to marriages which shall take place after the passing of the
Act. The reason of this is not very apparent, unless it be because it
is a transcript of the twelfth section of the English Act of 1870. The
first part of that section is limited to future marriages ; and the
effect seems to be to leave the liability of a husband married before
the Act, for the debts of the wife incurred before her marriage, as
it stood under the Consol. Stat. U. C., ch. 73, but to provide that,
in the'case of future marriages, no liability whatsoever shall attach
upon the husband for the debts of his wife contracted béfore her
marriage; but that she, individually, shall be liable to be sued
therefor, and that ber separate estate (if she have any) shall alone
be liable to satisfy such debts ; but the latter part of the section
appears to apply to att married women, whether married before or
after the passing of the Act: namely, that a husband shall not be
liable for any debts of his wife, in respect of any employment or
business in which she.is engaged, or in respect of any of her own
contracts."

Sanger *o. The learned Judge further observes(a), that "In a recent case
Sanger. before the Master of the Rolls(b), it has been decided that, since

the passing of 'The Married Women's Property Act of 1870,' the
operation of the twelfth section, which is almost identical with the
firet part of the eighth section of our Act, 35 Vict., ch. -16, is, to
subject property settled to the separate use of a married woman,
without power of anticipation, to the satisfaction of a debt incurred
by her before her marriage , and the reason given is, that as the
hability of the .husband is taken away, it was only just that the
liability should be fastened on the whole of the piroperty of the
wife, even though settled upon her subject to a restraint on anti-
cipation.

Creditors' renie- "So, likewise, with respectto our Act, it may be said that, as the
dies against intention of the Act is plainly to assimilate the condition of a mar-WIVe&. ried woman to that of a feme sole as affects her property, debts,

contracte, engagements, or torts, the remedies incident to that
statue in favour of creditors should be co-extensive with the reme-
dies given to the married woman against all persons indebted to
her, or with whom ehe may contract. Accordingly, we find the
ninth section of our statute introduced to give to the married woman,
to whom, by the other sections of the Àct, the status of a feme sole
is given, the remedies incidental to such a statue, and subjecting
her to be sued or proceeded against sparatëly from her husband,
in respect of any of her separate debs, engagements, contracte, or
torts, as if she were unmarried."

Hlusband ex- The latter part of section 8 exempts a husband from liability for
emptedtom any debts of his wife incurred in any employment or business in

whichlshe is engagedin her own behalf, or in respect of any of her
own contracte.

Words "her own The words,' "lier own contracte," may create some doubt. The
ntracts how question might be asked, What contracte made by a maiedwoman

are to be considered her own contracte, so as to exempt bar husband
from liability for them 1

(î) P. 479.
S() gr v.Sanger, L. R. Il Eq., 470,
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At common law, the principle on which a husband was held SECTION 8.
liable for his wife's contracta was, that she was acting as his agent, Husband'sliabi-
and with his authority(a); except as his agent, a wife had no power 1le Š wirt s m
to render her husband responsible by her contracts. contracts.

As his agent, she had an implied authority to contract for neces- Wife husband's
saries suitable to his degree and estate(b). Wre's authority

The proper question for the jury in each case,'however, is not as husband's
merely whether the goods in respect of which the action was brought ae r
were necessaries suitable to her station, but whether, upon the facts Question forjury
proved, she had any authority, express or implied, to bind her -Had wfe
husband by the contract(c).. bindhusband

It has been held that a husband who supplied his wife with neces- Limitation of
saries suitable to her position, is not liable for debts contracted by Wife "hy
her without his previous authority-or subsequent sanction(d) ; and husband
that where the wife had a separate income, the husband was not
liable even for necessaries(e). So, too, where the order given by
the wife is extravagant, and is ont of proportion to the husband's
means, he will not be liable(j). And when the wife is living apart
from her husband, the onus is on the tradesman to show that she
had authority to bind him(g).

On the other hand, where a husband went to British Columbia citne of we

leaving his wife in this Province, and sheprcred a friend to en- husband.
dorse a.note for her to raise money for the purchase of, furniture,
wherewith she proposed to carry on a boarding-house, and thus
support herself, a mortgage executed by her alone on the furniture,
to the endorser, for his protection, was, in an action by the husband
against the mortgagee for seizing the furniture, held valid, on the
ground that the wife had authority, as the husband's agent, to
assent to the seizure(h).

There is no reason to conclude that the pre-existing law with Existing law no
respect to the limitation of. a wife's power tW bind her husband by ed by the
contracta is changed by the Act, or that the Act, independently of
the concluding words of the 8th section, authorizes her to bind her
husband by her contracta otherwise than as his agent. The mere
creation of a power in a married woman to contract would not
necessarily involve a power of making her husband responsible for
the fn1f1ment of the contract, or for the consequences of non-fulfil-
ment. The provision that the husband shall not be responsible
was, therefore, probably introduced to prevent any possible doubt
arising upon the question. A wife's " own contracts," within the
meaning of the 8th section, will probably be held to be such con-
tracts as she may make otherwise than as the authorized agent of
her husband.

4 Manby v. Scott, Smith's L C., vol.2, 880, 5th ed.
Macq. Husb. and Wif 187; Etherlngton v. Parrot, 1 SiLk., 118, Clfordv.

Layton, 3 C. & P., 15; u e e. M.arh, 61H.L N., 001. As to whs are neces-
sri.s, se Rydr V. Wombwe , L. R., 4 Ex., 3L

Reid t. Teakle, 13 C. B., 67.
Ramsanx e. Teakle, 8 Ex., 80; Archibalde. Flynn, 32 U. C. Q. B., 528; Zuuland

. De.ua, 28 U. C. C. P., 117; Joly v. Be (In.); Seatons. Benedict, 5 Bing., 28.
w. Bsen 15 C. . N..S., nM; 3 L. J. C. P., 177.

ý V.HytSe,L.R:6 C. P., SS3; Morgan V. Ch 4F.& F.,451.
e. TOwel , 5 N. & G., 624; Hindleyv. Wtmnea, 6B. & C., 200; Ze-

) mys. DewBurt ( s.;.)
(à) Balfpenny 9. Pennock, 338-U. C. Q. B., 229; 9 Can. L. J. N. 8J.0.
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SECTION 8. It has been held that when a husband permits his wife, who is
Wife carrion living with him, to carry on business, and the husband participates
business whit in the profits of the business, the business must be cônsidered the
living with husband's, and the wife will be regarded as his agent, so as to bind

sn him by her promise to pay for goods supplied to carry on the
trade(a).

Modification of There is no doubt, however, that, since a married woman is
old rule. empowered by the Act to carry on business for her own benefit,

and to enter into contracts, the old rule must be modified to a con-
siderable extent.

Suits by and 9. A married woman may maintain an action in ber
against married
women. own name for the recovery of any wages, earnings, money

and property, by this or any other Act, declared to-be her
separate property, and shall have in ber own name the
same remedies, both civil and criminal against all persons
whomsoever for the protection and security of such
wages, earnings,,,money and property, and of any chattels
or other her separate property for her own use, as if such
wages, earnings, money, chattels and property belonged
to ber as an unmarried woman; and any married woman
may be sued or proceeded against separately 'from her
husband in respect of any of her separate debts, engage-
ments, contracts or torts as if she were unmarried.

construction of The 9th section is to be construed as simply giving the appro-
9th section. priate remedies both to and agaist a married woman, which it was
Merrick v. but just- and, proper should exist in connection with her altered
sberwood. ståtus under the Act. Coupled, therefore, with the remedies given

to her for the recovery of the property, by this or any other Act,
declared to be her separate property, including, therefore, retro- -
spectively, property accruing under section 6 of Coheol. Stat. U. C;,
ch. 73, the section provides suitable remedies against her-namely,
that she may be sued separately from her husband, as if she were
unmarried, for her separate debta, engagements, contracts, and
torts, thereby enabling her to be sued at law as if she were sole in
respect of a debt ; whereas before the Act, she could only have
been sued in equity, and, with respect to her torts, to be sued alne,
whereas before the Act, she could only have been sued jointly with
her husband(b).

Object of the The object of the introduction of this section is stated to be to
t" s°ction. give to the married woman, to whom, by the other sections of the

(a) Foulds o. Curtelett, 211U. C. c. P., 3ss. In this case, C. J. Hagarty rvews the
ishauthorities.

(b) Per Gwynne, J., in Merrickv. Sherwood, 22 U. C. C. P., at p. 480
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Act, the status of a feme sole is given, the remedies incidental to ECTION 9.
such a status, and subjectin her to be sued or proceeded against
separately from her husband, in respect of any of her separate
debts, engagements, contracts, or torts, as if she were unmar-
ried(a).

The case of Merrick v. Sherwood(b) decided that, under the 9th wife may be
section, an action at law might be maintained against a married n"de"Ib"
woman, in respect of a debt incurred by her, upon the faith of ber foe the Act
separate estate, before the passing of the Act.

This decision was followed in the more recent case of Steele v
Iidlman(c), in which it was held that the statute authorized the

maintenance of an action against a married woman, in respect of a
contract made by her, before the passing of the Act, for the building
of a-house upon her own land.

It was suggested, however, in Merrick v. Shawood, that the Act Act defective.
was defective, in not providing a remedy at law in those cases in
which the wife's separate property consiats of money paid from
time to time into her hands by trustees or executors holding it for
her separate use. In such cases, -it seems te be still necessary to
go into equity to obtain the benefit of the judgment recovered at
law(d).

It i not necessary, in proceeding against a married woman at Averment in
law, under this section, to aver in the declaration that she is a declaration.
married woman(e).

The 9th section effects a radical change in the old rules by which Change in
actions by or against married women were governed. Neither at
law nor in equity could a married woman, unless in certain ex-
ceptional cases, sue or be sued, unless her husband was a party.

A wife may now sue alone in equity, in respect of her separate A wIemany sue
property, without a next friend. In such a case, however, under
the Imperial Act, a doubt has been expressed whether the de-
fendant may not be entitled to security for costs(f).

It would appear, however, that it is only in respect of her sepa- But ony In re-
rate perty that the wife may sue alone, in. her own name ; and sPeet "f sePsiO
that)rihen the suit is in respect of other than separate property,
the wife must still sue by a next friend(g).

And the wife being entitled to hold her separate property as a Husband need
feme sole, it in to be presumed that the huaband need not be made at be a de-
a defendant. Should the husband be joined as a plaintiff with the
wife, the latter must still, ndtwithlstanding the provisions of the
Act, sue by a hext friend. The rulé that when husband and wife
join in any pleading or proceeding, the huaband is teobe considered
domius titIs, so as to relieveêthe wife from being bound by the
result, has been considered teobe still in force.(h)

Per Gwynne, J., in Merrick v. Sherwood, sup., at p. 478

as V. C. q.B., 47.(dý This inaoevenience 1 no doubt removed by the provisions of " The AdminIraUon
of JusioeAct'f 1873," 36 Vict., c. 8, s. 8.

à Merrickev. Shaewood, sup.
GImts Mwar. Wom. Propy. Act, p. 26, referdng to Plerd v. Hine, L. R, &~C.A.275*
Rehdmff . 'rowneoibe 9 Can. L. J. N. &., 192.
in re spuner & M CDod, 19-rant, 467.
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SECTION 9. In the recent case of McFarlane v. Murphy(a), it was held that,
Necesuity for in a suit in equity, brought by an assignee in bankruptcy, to set
joining hsband aside a mortgage made by the insolvent to a married woman, on
McFarlane v. the ground of fraudulent preference, the husband was not a neces-
Murph3. sary party defendant, no relief being souglit against him, and a

demurrer by the husband was allowed. The remarks of the learned
Chancellor are instructive and important, and are as follows
"In suits against. a married woman, in respect of her separate
estate, the English authorities shew that lier husband should be
Made a party. except in some excepted cases, which it is not neces-

parties. sary to consider. For this there is the authority of Lord Redes-
dale(b), of Mr. Daniell, of Judge Story, of Mr. Calvert, and I find
that in Mûrray v. Barlee(e), before Sir Launcelot Shadwell(c),
where nothing was sought against the husband, but the only remedy
asked for was against the separate estate of thewife, thie husband
-as well as the wife, and the trustee of the wife wa made a party.
There was, too, in that case a demurrer by the wife for want of
equity, but none by thie husband on any ground whatever. The
authorities to which I have referred treat it as a settled rule that
in such suits the husband not only may be, but mubt be, made a
party. This being a demurrer by the husband, on the ground that
heought not to be made a party, it is sufficient for the plaintiff to
show that he is a proper party ; it does not lie ppon him to show
that he is a necessary party.

No charge in "This bill contains no charges that would make him a proper
nst the party for the purpose of obtaining any relief against him in the way

of costs or otherwise. If not the husband of the principal de-
fendant, he could clearly demur ; and so, if a necessary party, it
must be for the sake of conformity, because he is husband of the
principal defendant.k"Unless section 9 of 'The Married Woman's Property Act, 1872,'
makes a difference, I must hold that the husband of the female
defendant in this case is a proper if not a necessary party." After
reading the 9th section, his Lordship continued

To what extent "If the matters in respect of which a married woman may be
narried woman s9ed were stated in as comprehensive terms as the matters in which
may she may sue, the husband in this case would certainly not be a

necessary party. One might thinr, upon first rading the clause,
that the same words might have been used in the second branch of
the clause, or referred to 'without repetiion,'as in the first ; but
some of the language would be inappropriate, e. g. that a married

4 woman may be sued in respect of her iges and, earnings. The
word ' property' might, however, have been added with propriety,
as a matter in respect of which a mar-ried woman mgt be oued
aeparately, and that would have been sufficient to umt this case.
Is it a proper inference that the Legialature meant that a married
woman might be proceeded agaiat separately, in respect of her

seaaedebts, engagements, contrat, and tort&, but not ini re-
spect of her separate property 1 Thee in nothing in the Act to

i ) Cor. the Chanelor, 11th February, 184.
b>Mittord4 80.
c)4 Sim., 85.

A.nd in appeal, 8 M. & K., 300.
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lead to this inference ; and the concluding words of the lst section SEcTION
lead me to a contrary inference :-' And any married woman shall
be liable on any contract made by het respecting her real estate as
if she were a feme sole.'-·

" Reading this with section 9, I should say that she might, in re-
spect of any such contract, be sued separately ; and this would be a
suing or proceeding against her in respect of property. Irefer to
this only as an indication of the intention of the Legislature that a
married woman may be sued separately in respect of property.
The clause, indeed, is dealing with real estate ; but, for the pur-
pose for which I use it, it furnishes the same argument as if it were
dealing with property generally. It is an a fortiori argument, that
if the Act enipowers a woman to contract in respect of her real
estate, and makes her liable to be sued separately in respect of it,
it could not be intended that she might not deal and be dealt with
as freely in relation to her personalty.

" The question here is not a question of property or of civil Question one of
rights, but a question of procedure. In a certain class of cases, at procedure, not
any rate, the Legislature has declared that a married woman may of property.

be proceeded against separately from her husband, and a new rule
Qf procedure has thus been introduced. The question now is,
whether this Court can hold the old rule to apply in cases where
there is no substantial reason for retaining it. 'Conformity' is not conformity no
a substantial reason, and Mr. Moss probably .felt this when he reason for Join-
contended that there were reasons for the husband being a party inü ng husband.
this case.

"'He contended that, by the mortgage, a legal title passed to the conveyance of
husband, which could not be got out of the husband unless he were legia estate not
made a party. I should admit the cogency of this ar*ument if this r "qW"d.
were a bill in which a conveyance was sought, or was in any way
necessary to the relief to which the plaintiff may be entitled ; but-
it is not so. The conveyance is void as agaist creditors, and void
only so far as is necessary to satisfy the debts of the creditors, and
no conveyance isought or needed.

"IIt is further contended that the husband has an interest in Husband, in-
defending this suit, inasmuch as, in tfEe event of the wife dying t 0no5uffiui t mifics-
intestate, a beneficial interest would pass to him. But the- same tion for making
reason would render it necessary to make a presumptive heir a him a party.
partyi which is cleasry not necessary. I think the husband in not
a iecessary or a proper party on either of these grounds.

"Then what is tire effect of the provision in the Act -of 1872, that Efect of section
a married woman may be proceeded .against separately from her 9 

O°'de"d-

huaband I Take one of t.he cases especially mentiohed, e. g., a suit
in respect of a contract entered into by her, and h9r husband made
a party. I have no doubt that he might object by demurrer. The
statute making it unnecemary to make him a party, the making him
a party would have no ground to rest upon, either of necessity or
propriety; and he might well object that he ought not to be brought
into litigation, as he does object in this .

"in the common law cases to which khave been referred, the Bue in common
question raised by this demurrer.did not t t is, -therefore, a "
case of first impression ; and, upon the best consideration that I
have been able to give te the question, my conclusion is, that under
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SFCrION 9• the Act of 1872, and since the passing of that Act, there in no good
reason for making the hu'sband a party in such a case as this, and
that one of the objectsof thatAct was to make the wife the party,
and the proper party, to be sued separately and alone.

.Jlegations in "1 have said that there are no sufficient alegtinsi the bill
bill conskered.to charge the husband as partiSepfraudt ; they do not go beyo4d

this, that the defendants had notice of the insolvency of the mort-
gagor, and of some otiher facto, these allègations not pointing to any
conMvance or participation in fraud ; and the 'husband in made a
party by amendment, because of his being the husband of the mort-

Conclusion- gagee. ' The allegation in, that he i the husband of the defendant,
Husb an u Abigail Murphy, and has, therefore, been made a party-I cannot

help thinking' by mistake, because it was necessary to make him a
party under the Act of 1859; and overlooking the change made by
the 9th section of the Act of 1872.

Meaning of word "1 have not alluded to the word 'torts' insection 9 of the Act
6" to8" i'n9tof 1872. I am inclined to think that it applies to the Acts of the

ràarried woman comphiined of in this Bil. The word, in its largest
sense, 'wrong doings,' irould apply ; for the Bill alleges that the
mortgage which l inpeached was'made in pursuance of a fraudulent
agreement entered. into between the parties to defeat creditors.
The Statute does not use the words 'actions of tort,' but ' torts,'
and may well apply to suchi wrong as are charged in the Bill.
The demurrer is allowed."

wife may be Sle A wife may, under the Act, be a sobutefendant ln an ejectment
hi brought to recover land owned by her husband of which she in in

posesio, the husband being permanently, resident ont of the
Provine(a).

Extent of wiws The wife, if will be observed, has a civil and criminal remedy
remedy. against aU perom whomsoever for the.protection and security of her

wages, earnings, money, and property by this or any other Act
declared to, be her separate property, and of her chattels or other
her separa4e property for her own use. These words are sufficiently
ample to justify a civil or criminal proceeding· againat the hus-
band(b).

The disabilty of a married womau to me being abolished by this
Act, it would seemthat coverture should cease to be a disability
within the Statutes of Limitation.

Hebnd's re. The effect of *the 9th section u the iusband's responsibility
wv o& for the wife's torts has already noticed(c). This liablity,

thouglinot epey aboliased by the Ac, would sem to. have
cessed t exs

Rlghts of wfe'. After the deth. of a married woman, her creditors may obtain
agaent" a decree for the administration of her separate property(.).

Pending suit. i1. This Act al not affect any pending suit or pro-

WamrI O. Ootoee, I New Prao. Rep., I.
se%,bwevr, te rmMrks cf owynn, J., la MOGuire e. MGuire, i$ U. C. C. P.,

Aste, p.
s to theci costrtion lf h*erd " toré," MParlans . Màrphy, sup.

OM w.DIoknm,1Cr. à Pb.4.
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11. This A et may be known as the "Married Women's seinoN 1i.

Property Act, 1872." Short tie.
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AN ACT

COOVEYANCE OF IREAL ESTATE

1MAR RIED WOMEN.

XXXVI VICT., (ONT.) CAP. XVIII.

(AssenUd to 29th March, 1873.)

I.- This Act rpay be cited as "The Married Woman's short utie.

Real Estate Act, 1'873."

9. In this'Actthe term "realestate" extends to 1grids, Interpreestionor

chattels real, rents and hereditaments, whether corporeai'-.
or incorporeal, and to aiy.undivided share thereof; to
any estate, right or interest therein,. whether legal or " Etate.

equitable; to any charge, lien or encumbrance in, upon or
affecting real estate, either at law or in equity; to money
subject to be invested in realestate ; and to any interest
charge, lien, or encumbrance in, upon, or affecting such
money as aforesaid.

The termI "judge" means a judge of one of the supe- ",sase--
rior courts, a judge of the county court, or a junior or a
deputy judge.
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SECTION 2. The interpretation clause of a statute should be examined with
eaning of ter.peculiar attention, the effect of such a clause being, in many cases,

.et, ,to give to words used in the Act a meaning quite at variance with
their ordinary signification. The attention of the reader of this
Act is directed to the meaningattributedto the tei "real estate"
by the foregoing section.

Powers of wile It may be observed that a married woman, under the authority
undrsiet.'of 35 Vict., c. 16, already possessed, when this Act was passed, a

power of disposing, by her own deed u kowledged, of money
subject to be invested in real estate, and of any interest, charge,
lien, or encumbrance in, upon, or affecting such money. What her
rights were in respect of other classes of property included in the
term "real estate," will be found in the notes to section 3.

A narried wo- Every married woman be of the ful of
man, with ber
huebaid's con- twenty-one years, may,, by deed, convey ber real estatecurrence may
convey real isayestate or any and convey, release, surrender, disclai or exting
terest therein
and relesSe and interest therein and may aLso, by deed, releae or extin-
extmgmsh bpow-
ers and appoint guish any power which may be veted in, or limited, or
an attorney as a

anat.rnyasem O~. reserved Vo lier in regard to real estatê; and may also, by

deed, appoint an attorney or attorneys for the purposes
aforesaid and every of them as filly and effectually ae
shenould do if she were a fee ole; save and except
that, unless hereinafter otherwise provided, no sucli con-
veyanoe, release, surrender, disclaimer or extinguishaent
sha e be valid or effectuay unless the husband isa party
go and executes the deed by which the saine shail be
effected; and save and except also that no such deedap-
pointing an attorney shail be valid or effectuaiunleorthe
huisband is a party Vo, and executes the saine, or the deed

executod ini pursuane thereof
Con.stakU.C.,By a Stat. U. C., c. 85, s. 1,itwasprovidedthat««nym
C. 85.,s.1 reomanseized or entitled to reS estateu nUpp eCanada, andI be *h c eof twenty-re years me subject tdtee,provisions

h shereinafter containethersame bydeed tQ be executed by
hr joeitlywith herefc taunluses as toherand hr ha-
band may seem meet."

Th" Ac f That section a repealed bythefoueent section cf the nee-cta
ZOPOIO& and the third scton ia Subsituted inlds stead.The convoyance by A

the married womn musat be by deed rsed,f requiaed by the old
statute, h e mut b a par ty te, nd musat exete the
couteyance.
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The disability of infancy is not removed by this Act, which SECTION 2.

enables onlyrmarried -women of the full age of twenty-one years to D"iity of
convey their réal estate.

The true construction of the third section is involved, in some Constiuction of
obscurity, in consequence of the changes in the law which have ,r& Secuon.
been effected by 35 Vict., c. 16. The real estate owned by married Cameation of
women in this Province may be classified as follows

lt, Unsettled real estate acquired before the passing of 35 Vict.,
c. 16.

2nd, Unsettled real estate acquired since the passing of 35Vict.,
c. 16.

3rd, Real estate settled to the separate use of a married woman
by settlement.

It has already been shown that reai estate comprised in the first ist cia.
class could not be conveyed by a married woman except in the .
manner prescribed by Con. Stat. U. C., c. 85(a).

It has also been shown that a married woman enjoyed the privi- Srd clas.
lege -of conveying her equitable interest in property comprised in
the third clas by her own deed unacknowledged(b); and it is con- 2nd clas.
ceived that she possessed a similar privilege with respect to pro-
perty comprised in the second class(c).

Keeping in view the foregoing classification, it is proposed to Changes in the
suggest some possible changes whlçi may have been effected by the '
new statute ; but, in so doing, it isuot intended, in the absence of
authority, to ofer any decided opinions.

By the latter part of section 3 it is enacted that, nless hereinafter Exception in
otherwise provided, no such conveyance, relôase, &c. (as is therein- rd ection.
before referred to) uhall be valid or effectual ufdess the husband is
a party to, and executes the deed by which the same shall be

e effected. Section 11 provides that " The powers of conveying section nl.
given by this Act to a married woman shall not impair or affect
any powers which, independently of this Act, may, either by sta-
tute, contract, or settlement, be vested in or limited or reserved
to her, so as to prevent her from exercising'such powers in any
case, except so far as by any convoyance made by her under this
Act, she may be prevented from so doing in consequence of such
powers having been suspended or extinguished by such convey-
ance."

It seem clear that the first lass of property above referred to Mode of convey-
can be conveyed only in the manner prescribed by the third sec- Ing property in
tion ; but there remains the question, Does the Act affect the pri- 1st
vilegd which a married woman has hitherto enjoyed of alienating
her real estate settled to lier separate use ? The power of alienat- Efect of the Act
ing such property las been regarded abd conceded by the Courts onpowerofc
of Equity as one of the incidents of the wife's separate ownership ; seued to sope-
and this power may, therefore, be said teobe vestedlin the wife by rate us.
the settlement by which reai estate is settled to her separate use.
Such a settlement is regarded as conferring on a married womnam a Eecit of setue-
power of disposition over the property comprised in it. The same meut.
arguments seem to be applicable to the Statute 35 Vie, c. 16 ;svc.,c.s.

ls' nsuotesto. 1 Con. Stat.U. c.,c.73, ante, pp. 16,17.
(b)Antepp.4,5
(e snotoetoa. 1,85 Vict., c.16,sate, p.88. .
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SECTION 2. and that Statute, operating as a settlement to the separate use of
the wife, may, therefore, be said to have vested in the wife a power
of disposition over her real estate acquired after thepassing of the
Act. If this argument be correct, it follows that the power of dis-
position enjoyed by the wife, in respect of the second and third
lasses of property above referred to, being a power which, inde-

pendently of the new Act, is, by statute in one case, and by settle-
ment in the other, vested in or limited or reserved to her, is not
impaired or affected by the new Act.

scope and ob- .This view is strengthened by a consideration of the scope andJectsof 35V1te
.16. 'objecta of the Statute 35 Vict., c. 16, as explained more particu-

larly in the case of Merrick v. Sherwood(a). One of the objects of
that Act was to render the property of a married woman fiable for
her own engagements. If the wife is disabled by the new Act from
directly conveying any interest in ber real estate without her hua-
band's concurrence, it should seem, on principle, that, she should
not have the right, without 'the same concurrence, of indirectly
affecting or charging her real estate. If, on the other hand, as is
undoubtedly the case, a wife has power to make her separate real
estate liable for the satisfaction of her breaches of contract, she
should also, on principle, possesa the power of direct alienation in
respect of that estate.

Lizsted efret of Asuming that a married icoman can, by her own deed, 'convey
her equitable interest in her unsettled real estate acquired after the
passing of 35 Vict., c. 16, it follows that the scope and effect of the
new Act will be more narrow and limited than was probably in-
tended by its framers.

Whilst, on the one hand, it would seem unlikely that it was in-
tended by the Act to restrain the power of alienation conceded -by
the Courts of Equity to married women over their real estate settled
to separate use ; it would also, on the other hand, seem unlikely
that it was intended to permit the alienation by a wife, by her own
deed, of her equitable interest in real estate coming within the
scope of the Act-35 Vict., c. 16, and yet to require the husband's
concurrence in a conveyance of the legal estate.

Separte exami- The necessity for the separate examination of the wife touching
abolished. her consent to a conveyance of her real estate is now dispensed

with. •.So far as the protection of the wife's interests was the object
of this ceremony, it was well understood to be useless. If the exe-
cution of the conveyance was procurable by coercioa, the acknow-
ledgment or assertion of freedom from coercion was procurable by
the same means. The provisions on the subject of separate exami-
nation, execution, and certification were formerly req0red to be
strictly adhered to. . Section 12, however, cures all defects occa-
sioned by the absence or irregularity of the certificate, or by the
defeçtive execution or acknowledgment of the deed, provided the
wife and husband have executed the conveyance, and provided the
conditions contained in the 13th section have been in1611ed.

WifeMy N. A marriedwoman may now, by deed, appoint an attorney for
an, a -th purpose of executing a conveyanoe on her behalt; but the

power of an attorney, or the con*yance executed by the attorney,

a) 22 U. C. C. , 467.
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must also be executed by the huaband, who must be a party SECTION s.
thereto.

4. Except in the case of a married woman, .where, by
law, the Court of Chancery, or any person or persons in-
trusted with the care and commitment of the custody of *
the persons and estates of persons found lunatic, idiot or ' 0

ci thè'hus-of unsound mind, is, or are the protector of a settlement nd,& judg.

in lieu of her husband, if a husband be, in consequence of wd'e
currence of the

being a lunatic, idiot, or of unsound mind (and whether menofne

he be found such by inquisition or not) or be; from any
other cause, incapable of executing a deed, or if his
residence be not known, or he be in prison, or be living
apart from his wife by mutual consent, or if there be,
in the opinion of the judge, ány other cause for so
doing, a judge may, by an order to be made by him,
in a summary way, upon the application of the wife,
upon such evidence as to him shall seenm' meet, and
either ex parte or upon such notice to the husband as
he may deem requisite, dispense with the concurrence of
the husband in any case in which his concurrence isre-
quired by this Act, or otherwise; and ail acta, deeds, dis-
claimers, surrenders or powers of attorney done, executed
or made by the wife, in pursuance of such order,in regard
to her real estate, shall be done, executed or4nde by her
in the same manner as if she were a fem sole, and when
so done, executed or. made by her sha ll le as govd and
valid as they would have been if the hushand had become
a party to and executed the same.

This section has been adopted, with SOme inodifltiBons, froim the Imp. Act 3 &4
91stsectionofthe Imperial Act 3 & 4 W. 4, c.74. W. 4. r- 74,

The wod "Judge"mea a Judge of one:of the SuperiorOourts, S. 9.
a Judg of a County Court, or a "JuiSor» or Judge>. Word "JUdg
Thei Rfee in Chancery hamboer is not a J ,ithin the
meanng of this section(b).

(be) .. O C m&.
(b) 3. Nein, 9 On.L.J. N.8s.,31

5
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SEGTION 4. The following decisions upon the Imperial Act will be found use-
Decisions on ful in construing this section:
Imperial Act. It has been held that the 91st section of the Imperial Act gives

Land mU b no authority to the Court to grant an order dispensing with the
to be concurrence of the husband in the sale or conveyance of the wife's

sold-. land, unless the land is actually contracted tio be sold or con-
veyed(a).

iseretion of There spems to be considerable latitude allowed to the Judge in
àuAge the ercise of his discretion. - Thus, when the husband was a

mir, and, therefore, incapable of executing à deed, the Court,
Infancy of u er the Imperial Act(b), granted a rule to enable his wife to
husband.- execute a conveyance of her separate property without his con-

currence(c).
Husband If the husband be lunatic, the Court will not allow his wife to

convey her separate estate without some explanation as to the
nature of the lunatic's property, and whether or not it contributes

Support by to the wife's support(d). It must be shown, on an application
"e dee"d'" founded on the alleged lunacy of the husband, either in.express

terms or by necessary implication, that the husband is lunatic at
the time of the application(e).

Husband's When it was shown that the husband, having fallen into dis-
theeoftrym tressed circumstances, had, two months before the application, left

England for Australia,. with àe intention of never returning, and
that he had ever since been'iving separate from his wife, the Court
granted an order dispensing with his con*currence(. .Anda similar
orderwasgranted when it appeared that the husband had absconded,
and had not been heard of for t1wenty years, though it also appeared
that the wife had in the meantime married again(g).

Absence muste But where the husband .is beyond the seas, it should be shown
permanent. that he has absented himself under such circumstances as to induce

the Court to infer that he has no intention to return to the coun-
try(h). When a husband had resided abroad for more than twenty
years with another woman, the Court, on the application of his
wife, authorized' her to convey property settled to her separate
use(i.

Order, when Wben the affidavit of the wife merely stated that the husband
had entered a Government steamer, in January, 1844, and that the
last she had heard of h*im was that in January, 1845, he was,on
board another Government steamer at New Zealand, and that she
believed it was his intention never to return, the Court reued an
application made in 1847 to dispense with -the concurrence of the
husband in thewife's conveyance(j).

(a)Exparte Grham, 19 C. B. N. S., 870; 11Jur. N. 8.,M468; 4L.J.0. P.,321; 13
W.R,782.
b8&4 W. 4,c.7 s.9,1.
c In re H&Wg, 2 C. B N. S.,198; 83Jur. N.8. 371; 26 L.J. C. P.92.

Inre louas15C.B. N. B., 8.
e In re Turner, 8 C. B., 16.

InrKeI 7 , 16C. B 197;C. .R., 87.
E parte. 17 .&. E.

In re Squlre; 17 C. B., I$; 5 L.J. C. P., 56.SalsoEr prte -Moe 9 D.

5 Bing N. C., 26;7Sot, 174;7 D. P.C., 8; 8Jur.,•25.
Seet &alo0art eN.C.,168.

(Ù) Eparte GinareC. ,s67.



And where the husband was a seaman in the British Navy, on a SECTION 4.
foreign station, and the wife had not heard of hini for two years, Huband absent
and the affidavits stated she believed he never would return, the a a seaman.
Court held that the facta proved were insufficient(a). The mere
statement that the husband, a seaman, had gone abroad, and had
not been heard of for some years, and that the wife had been in-
formed that he was dead, was held insufficient to justify an order
in the absence of some reasonable ground for presuming the state-
ment to be true(b).

On an application by a wife to dispense with the concurrence of Support by
her husband in a conveyance, on the ground that is residence is ,gadnust

unknown, the affidavit must expressly state that he has not con-
tributed to her support(c). Anda similar affidavit is required
where the application is made on the ground of the husband's de-
sertion of his wife(d).

When the husband and wife are living apart by mutual consent, Rusband and
it should be showvn, on an application by the wife to dispense with wde l179

the husband's concurrence in her conveyance, either that the hua-&art.rt
band has refused to concur, or that he has attached unreasonable
or improper conditions to his concurrence. Thus, where the parties
were living apart by mutual consent, and the husband refused to
join in the execution unless part of the purchase money was paid
to him; the Court dispensed with his concurrence(e). In another
case(f), the-Court refised to-dispense with the concurrence of the
husband; although it **as stated that he- and the applicant were
living apart by mutuil consent, and that he was in a very Pervous
and excitable state, and that it would be very difficult, if not
impossible, to procure the execution by him of any deed, until it
was sworn that an application had been made to him with that
object and refused(g).

Qen the husband was living apart with another woman, within Husbaqdmnust
the jurisdiction, the Court required a direct application for is con- ru to concor.
currence in the deed to be proved before granting an order(h).

The mere alegation that the wife had left her husband in conse- Living spart.
quence of- his violence, and vas living apart from bim, was con-
sidered insuflicient to justify an order(t).

An order will not be granted where it appears that the husband OrderrduSd if
is in correspondence with his wife, and remits her sumas of money, ps wile.
however sma11, for her suppotj); and the Court usually requires
an affidavit negativing the wife's receipt of any allowance from her
husband(k).

W«hen husband and wife are living apart by mutual consent, the

In) la » mith, 16IL. J. C. P., 312
Eb)Brparte Taylor,7 C. B. 1.
In> »re Crburtoe, 16W$, S.
Ex prte Robium , 4 C. P.,L20.

Inr WOo d 1 C.B., 487. se also in re Prrin, 14 C. B., 42; Ex part.

SreMurphy, ID.N.., 110: 5 SottN.SL, 16; 4 M. &G.0,-6&.
Au to what coositutes "living apart," se lan reogwn, U Jur. N. 8,1 8;

14 .Li142 ;18-L. T.N8. 437;1 L. .. P., 47.
r Rparte Parkm 83. L. ., 148.

.n»PriseN1S .L .N. S., 286; 7 L T N. 8.. 3t7.
Iare Squlre,17 C.B, 17;SL.J.CP 55.
aEx peFi9CB.N.,78;L.T.N&S.,P1;nureF6abhr, 17 W.

R.,

36 VicT., (ONT.) CAP' 18, S. 4.
67
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SECTION 4. Court, before granting an order, requires an explanation of the
cause of separation(a).

On an application to obtain an order dispensingwith the hus-
band's concurrence, the wife herself must make an affidavit as to'

aiav1t. rmkethe facts(b). 'The affidavit must describe the applicant as "wife ef,"
tmdit &c., even though it discloses circumstances showing a well-grounded

mu st ate. belief that the husband iasdead(c). If, therefore, the affidavit de-
scribes the applicant as a "widow "(d), or as "wife or widow "(e),
it cannot bp reoeived. The affidavit must containthe addition or
description of the husband( ), and must negative¥ny communica-
tion f;rom him(g).

Form of con- The Court will not sanction a particular form of\conveyance by
c a married woman(h).

Concluding The concluding words of section 4 cannot be oonstrued as giving
"O "c - 4- to the conveyance execuited by the wife any effect upon any estate

or interest of the husband in the property conveyed. Her convey-
ance can affect her own interest only.

Form of order. e. Such'order may be in the form following, or tô the
like effect.

" THE MARRIED WOMAN'S REAL ESTATE ACT, 1873."

Upon application of A B of the wife of C D of
(or formerly of, etc.) I, one of the Judges
of the Court of Queen's Bench for Ontario (or as the caSe
may be) do, pursuant to "The Married Woman's Real
Estate Act, 1873," order that the said A B may, in the
same manner, and with the same effect as if she were a
fem 8ole, bargain, sell and cohvey (or appoint an attorney
or attorneys to bargain, sell :and convey). all or any part
of her estate, title and interest of in, to or out of all and
singular (describe the premise8).

Dated this day of •LD.

(Signattre of Judge).

It i not neoessary that the form given i this section should be
strictly adhered to. The order may be " to the like effect." No

(4).In re Womm 2boUN. R., IN; 1 M. à G.,18,O; 9 D, P.OC.,72;Epat
iu,9 D. P. 0. ;S8eoN. OLM

Exphrte uwt 2,5 L.T.N.B., 80L
toi Ex parte Spv, C12C. B., 8L .

lI rueo 7 8eotWR., 484.
In 2 suC. B. N.LB,UL1

are Gardner.1BCNL .S. .
<I re Horne.I, lX.IaàG. .
Inue WooduaR,5c. R., 6.

.A, -ý , ', ý
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argument is required, however, to show the expediency of adherig sa.rION 5.
to the form gven, whenever practicable.

S. Such ordei may-Be in duplicate oruasmany partsoasoemayb

may be necessary, and shall be agned1hy-the judge, a*d
may be registered in the registry office of the county
wherein the lands to which the same relates are situate,
upon its production and deposit without any proof thereof,
and such registration may take place either before or
after the execution of the deed which shall be made in

pursiance of such order.

7. Such order may, if desired, be endorsed or written order may be
endorsed or wit-

upon the.deed- tûwhich the same relates, in which case uPonthe
ded

it shall be registered as part of the deed.

An order written upoe a separate piece of paper and annexed to Mode of wring
the deedwould probably not be held to have been indorsed or order.

written upon the deed to .hich it relates. Secom 10 dispenses
with the necessity for de 'bing the real estate tobe conveyed in
the order authoriing the conyeyance, if the order is indorsed or
written upon the deed; an it would therefore, for obvious
reasons, be highly inexpedient to hold that an order annexed to
the deed should be considered to have been indorsed or written
upon it.

8. For the registration of such: order, including all
necessary entries and certificates, the Registrar sha11 be
entitled to a fee of one dollar, unless the order bo endorsed
or written upon the deed, in which case no fee ball he
payable in respect of the registrat tereof

9. For every such order including every duplicate or judet f».for

other part thereof, the judge shall be entitled to his own
use to a fee of two dollars; butio *&her fee'or charge of
any kind shall be payable in respect thereof either to the
clerk, fee fund or otherwise.

le. If Isuch. order be en orsed or written% upon theH«Se
deed to be made in puruanc thereof the reai estate to'd "
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SErION 1. which the same relates may -be described in the order by
reference to the description contained in the deed.

1%e power of 11. The powers of conveying given ty this Act to aconveying given

bsAdom°* married woman shall not impair or affect any -powers
not to Interfere
with any oter which independently of this Act, may either by statute,
power.

contrac t or -settlement be vested in or limited or re-
served to her so as to prevent hé4 rom exercising such
powers in any case, except so far as by any conveyance
made by her under this Act, she may be prevented from
so doing in consequence of such powers having been sus-
pended or extinguished by such conveyance.

The construction to be placed on Section Il has already been
considered in the notes to section .

D oeie 12. Every conveyance heretofore executed by a mar-
ried woman of or affecting her real estate, in which her
husband shall have joined, is and shall be taken and ad-
judged tobe valid and effectual to hâvepassed the estate
which -such conveyance professed to pass of such married
woman in the said real estate, notwithstanding the ab-
sence or want of a certificate of her consent to convey the
same ; and notwithstandîng ay irregularity, informality,
or defect in the certificate (if any); and notwithstanding
that such conveyance may .not have been executed, ac-
knowledged or certified as required by any Act how or
beretofore in force respecting the conveyance of real estate
by married women, or shall not have been executed by
the married woman in presence of her husband or gn the
same day on which or at the same place where such con-
veyance shall havebeen executed by her husband.

Ifth and 13th The 12th and 1th Sections muet be réad and consideed together.
sections st be The 12th section, sub'ect to tie exceptions contained in the 1th

kCS4°°°17 " on, cures all, dcs i' o ehertofore executed by
- married vomen asimg th from the asene or want cia certifl«ea of

consànt, or from deeive execution, acknowledgment, or certifl-
catie, provided the huabad shall have joiemd in Mch eonv.yac..
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The 13th section in intendeý4 for the protection of persons who have sEcTION 12.
acquired title by-deed dulyxecuted subsequently to the execution
of such defective conveyance. This protectig, however, does not
seem to be sufficiently ample. If, for exam e, six yearm before
the passing of the Act, a defective conveyance had been made by a
married woman to a purchaser, who had thereupon entered- and
had remained in possession ever since.; and if, a year after such
conveyance, the married woman had duly conveyed to a mortgagee,
to whom a right of entry had not since accrged, it would be mani-
festly unjust that the mortgagee's title should be-defeated by the
Act ; yet such would seetn to be the effect of the Act, which makes
no provision for the pi'otection of those having a lien or incum-
brance on the land without the right to possession.

13. Nothing in this Act contained shall render valid certen Ue.
not to be preju -

any conveyance to the prejudice of any title, subsequenty did.

to the execution of such conveyance and before the pass-
ing of this Act acquired from the married woman by deed,
duly executed and certified as by law required, unless the
actual possession or enjoyment of the real estate conveyed
or intended to be conveyed by the prior conveyance shall
have been had at any time subsequent therete by the
grantee therein, or those claiming by, from or under him,
and he orthey shall have been in suth actual possession
or enjoyment, continuously for the period of three years
befôre the passing of this Act, and he or they is or are at
the titne-of the passing of this Act in the actual posession
or enjoyment thereof; and nothing in this Act contained
shall render valid any conveyance from the married wo-
man which was not executed in good faith, or any con-
veyance of land of which the married woman or those
claiming under her, isor are in the actual possessio*or
enjoyment contrary to the terms of such conveyance.

14. Sections one, five, six, seven, and eight of chapter C.s& 5t"U. C.

eighty-five of the Consolidated Statutes for Upper Cnada, d<s
and sections one, two, three, foup, and five of an Act passed
in the thirty-fourth year of Her Majesty's reign, chaptered
twenty-four are hereby repealed.
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APPENDIX.

AN ACTt
EPOTING TE

CONVEYANCE OF REAL ESTATE
BY

MARRIED WOMEN.

CONSOL STAT. U. C., CAP. LXXXV.

1. Any married woman seized of or entitled to Real re v

Estate in Upper Canada, and being of the age of twenty-
one years, may, subject to the provisions hereinafter con- °
tained; convey thé mme,. by Deed to be executed by her
jointly with her husband, to such use and uses as to her
and her husband may seem meet. 59 G. 3, C.A, s. 1,-
2 G.4, c.14. (Repealed by 36 Vict.c. 18,8. 14.)

2.. In case such married woman executes such Deed inHoU t> S.
Upper Cànada, shesail execute th same in'the presence "
of a Judge of one of the Corts of Queen's Bench or Com-
mon Pleas, or of a Judge of the Côunty Court, or of two
Justices oft4Ie Peace for the County in which such mar-
ried woman resideb or happeus to be when the .Deed is
executed, and such Judge or two Justices of the Peaos
(as thecasemay be) shallexamine such married woman
apart from her husnd respecting her free and voluntary



74 CONSOL. STAT. U. C., CAP. 85, s. 3.

SECTION 2. consent to convey her Real Estate in manner and for the
purposes expreàsed in the Deed, and if she gives her eon-
sent, such Judge or Justices shall, on the day of the exe-
cution of such Deed, certify on the back thereof to the
following effect: 59 G. 3, c. 3, ss. 2, 8,--1 W. 4, c. 2, s.1,-
2 V. c. 6, s. l,-14, 15 V. c. 115.

"1, (or we, inserting the name or names, &c.) do hereby
"certify that on this day of

at the within Deed was
"duly executed in my (or our) presence by A.B., of

,wife of ,one
"of the grantors therein named, and that the sid wife of
"the said ,atthe said time and

place being examined by me (or us) apart from her hus
band, did appear to give her consent to convey her es-
tate in the lands mentioned in the said Deed freely and
voluntarily and without coercion or fear of coercion on-

"the part of her husband or of any other person or per-
"sons whatsoever." (Repealed by 34 Vidct. c. 24, 8. 1.)

How in Grmat3. Inu case any such married woman resides in GreatBritainor ire-,
lad or in the Britain or Ireland, or in any Colony belonging to the

clonies.
Crown of Great Britain other than Upper Canada, and
there executes any such Deed, she shal execute-the same
in the presence of the Mayor or Chief Magistratfe of a

City,. Borough or Town corporate in Great Britain or Ire-
land, or of the L Chief Justice or a Judge of the Supreme
Court.of such Colony; and such Mayor or C1ief Magis-
trate, Chief Justice or Judge ( as the case may be) shal
examine such married woman, apart from her husband,
touching her consent in manner and form. and to the
effect specified in the second section of ths Act, and if
she thereupon gives such consent, such Mayor or Chief
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Magistrate, under his hand and the seal of the City, Town sc.noN s.
or Borough, or such Chief Justice or Judge under his
hand, shall, on the day of the execution of such Deed, cer-
tify on the back thereof to the effect hereinbefore men-
tioned in.the said second section. 59 G.-3, c. 3, ss. 2, 5-
1 W. 4, C.2, s. 1,-2 V. c. 6,-14, 15 V. c. 115. (Repealed
by 84 Vict. c. 24, 8. 1.)

4. In case any such married woman resides either tem- How in for-

porarily or permanently in any State or Country not eign States

owing allegiance to the Crown of Great Britain, and there
executes any such Deed, she shal execute the same in the
presence of the Governor or other ClIief Executive Officer
of such State or Country, or i the presence of the British
Consul resident in such State or Oountry, or in the pre-
sence of a Judge of a Court of Record in such. State or
Country, and such Governor, Chief Executive Officer, Con-
sul or Judge (as the case may be) shall examine such
married woman apart from her- husband, touching, ber
consent in inanner and form and to the effect specified in
the secònd section of this Act ; and if she thereupon gives
such consent, such Governor or Chief Executive Officer,
under his Rand and the Seal of such State or Country, or
such Consul under his Hand, or such Judge under his
hand and the Seal of his Court, shall certify to the effect
hereinbefore mentioned in the said second section.. 59 G.
3, c. 3, s. 2,-1 W. 4, c. 2,s. 1,-2 V. c. 6,-14, 15 V. c.
115. (Repealed by 34 Vict. c. 24, & 1.)

5. Every certificate given under this Aet shall beprimui certiscate to
facie evidence of the facts therein atated. 14, 15 V. c. prim .ci,.
115,s. 2. (Repeald by 36Vict.c.18, .14.)

4. It shall not be necensary for any Judge or other Theoffioercer-

Oficer who may certify in any of the foregoing'cases, to not&atsaa
a witness

I
'i
i

"Vil
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sncrio& 6. attestMa a subscribing witness, the execution of any Deed
upon the back of which he may so certify. 14, 15 V. c.
115, s. 1. (Repealed by 36 Vict. c. 18,8. 14.)

ifMnotdul 7. If any such Deed of any such married woman. be
Deedshannot not executed, acknowledged and certified as aforesaid, the
be valid. same shall not be valid or have any effect. 14, 15 V. e.

115,s. 2,-1 W. 4,c. 2,s 9 1,--59.3,c. 3,s.5. (Repealed
by 36 Vict. o. 18. 8. 14.)

The I»ed not 8. No Deed of a married woman executed according to
e. the provisions of this Act shall have any greater effect

thau if ah. than the same would have had if such married woman
had been sole. 1 W. 4,c.t2,s. 2. (Repealed by 36 Vict.
c. 18, , 14.)

Foe for 9. The sum Áf one dollar may be demanded for every
such certifiôate. 59 G. 3,c. 3,s.2,-1 W. 4, c. 2, s. 4.

Re tal. i,. A1nd whereas it is expedient to provide for cases in
which, before the Fourth day of May, one thousand eight
hundred and fifty-nine, informai or erroneous certificates
had been indorsed upon deeds conveying real estate exe-
cuted by married *omen jointly with their husbands, as
well a for cases in which such Deeds had been executed
in presence of and certificates endorsed thereon by non-

Cetscte un- resident Justices of the Peace, or in which certificates had-4 d6&r former_
kjt Ât. . , been endorsed on such Deed·subsequent to the execution

therf: Thérefore, whenever any certificate on the back
SC Sof any De'ed executed before the said Fourth day of May,

one thousaud eight hundred and fifty-nine, by any mar-
ed wo- ried woman, pursuant to the Act of the Parliament of

Upper·anada, passed in the first year of the Reign of his
late Majesty King William the Fourth, chapter two, 'or
pursuant to the Act of the said Parliament of Upper Ca-
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nada, passed in the second year of Her Majesty's Reign, sEcnoN 10

chapter six, has been signed by two Justices of the Peace,
such certificate shall be held and is hereby declared to be
valid and effectual for all the purposes contemplated by
said Acts, although the said Justices were not at the time
residents of the District or County in which such married
woman resided; and every Deed executed before the said
fourth day of May, one thousand eight hundred and fifty-
nine, in the p'sence of such Justices, and every such cer-
tificate so signed shal have the same force, validity and
effect as if'the said Deed had been executed in the pre-
sence of, and such certificate had been signed by two Jus-
tices of the Peace of the District or County in which such
married woman at the time of the execution thereof re-

Aided. 22 V. c. 35, (1859) s. 1.

1H. Whe any certificate on the back of any Deed ex- c.rtiSeteto
0be valid tho'ecuted by an .married woman, pursuant to the Act in g eube.

the last pi'b section first mentioned, had, þefere the ?"ec totlf

said Fow day of May, one thousand eight hundred and the deed.

fifty-* e, been given on any day subsequent to the execu-
tion of-such »eed, such certificat-hall be deemed and
be takep. to lve been givèn on the day on which the
saidDeedwas executed; and such Deed shall beas'good
and validin law as if such certificate had been in fact
signed on the day of the execution of the Deed to which
itrelates,as required by the saidÂAct. ,22V. c. 35,s.2.

12. In case any married womau seized of or entitld to Deed
real estate in Upper Canada, and being of the age of bZanà

twenty-one years, did, before the said Fourth day of May, b tU7

one thonsand eighthundred and ffty-nme, execute, joint-gond =e

ly with her husband, a Deed for the conveyance of thei
same, knowing her estate therein and intending to converQo *•med

77
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SECTION 12. the same, such Deed shall be taken and considered as a
valid conveyance of the land therein mentioned, and the
execution thereof shall be deemed and taken to be valid

- and effectual to pass the estate of such married woman in
the said land, although a certificate of her consent to be
barred of ber right of Dower of and in such land, instead
of a certificate of ber consent to convey ber estate in the
same, was endorsed thereon. 22 V. c. 35, s. 3.

And notwith- 13. Whenever, before the fourth day of May, one
standing the
certiscate be thousand eight hundred and fifty-nine, the requirements
not in strict
conformity to of the Acts of the former Parliament of Upper Canada,
the~ forme in
thésatid Act. or of the Parliament of the Province of Canada, respect-

ing the conveyance of real estate in Upper Canada by
married women, while respectivelyin force, had been com-
plied with on the execution by any married woman of a
Deed of conveyance of re4l estate in Upper Canada then
-belonging to such married woman, such execution shall
be deemed and taken to be valid and effectuai to pass the
estate of such married woman in the land intended to be
conveyed, although the certificate endorsed on such Deed
be not in strict conformity with the forma prescribed by
the said Acts, or any or either of them. 22 V. c.85, s. 4.

Act not to 14. The four last preceding sections' of this Act sha
-prejudice

ti<es bee- not render valid any conveyance to the prejudice of any
quently
equired4 &c. title subsequently .acquired from the married woman, by

Deed duly executed and çertified as by law required, nor
any conveyance froem the married woman whiçh was not
executed in good faith, nor any conveyance of land of
which the married woman or those claiming under her
was or were in the actual possession or enjoyment on
the said Fourth day of May, one thousand eight hun-
dred and lifty-nine, notwithstanding such conveyance.
22 V. c. 85 s. 5.

r. .9
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15. The requirements necesary to give validity at law sEnNi mis.
to a conveyance by a married woman of any of her real R,.,e®eqy rffl rMtrly ne-
estate with respect to Deeds of conveyance executed ince-"T'r?continue to be
the Fourth day of May, one thousand eight hundred andbo "to futur

conveyances.
fifty-nine, or after the pasing of this Act, shall continue
to be necessary. for that purpose notwithstanding any
thing contained in the five last preceding sections of this
Act; But this section shal not affect any other rentedy
at law or in equity which a purchaser or other persoq'
may have upon any contract or deed of a married woman
executed since the said Fourth day of May, one thousand
eight hundred and fifty-nine, or which may after 4his Act
takes effect be executed in respect of herreal estate. 22
V. c. 35, S. 6. (1859.)

14



AN ACT
TOtAMEND

THE REGISTRY AC-T,

. LE TO r~OR PROVRID AS TO THIE.

CÉRTIFICATES 0F MARR1ED WOMEN,
TOORING TU9E CONSENT AS TO TEE

EXECUTION OF DEEDS OF CONVEYANCK

ONT. STAT., 32 VICT., CAP. IX.

[AÂssented to 19th December, 1868.]

One certificate S. In case more than one married woman executes the
may embrace
.everajiname., same. deed of conveyance mentioned and referred to in

the second section of chapter eighty-five of the Consoli-
dated Statutes of Upper Canada, the Judge or Justices of
the Peace therein mentioned, may include the examination
and names f all or any number of such niarried women,
in one certificate in the form mentioned and set out in the
said section as far as applicable. (Amended by 84 Vict.,
c.24,&s.)5.)

il. ,10



A N ACT
To amend Chapter Éighty-five of the Consolidated Sta-

tutes for Upper Canada, intituled «An 4et respecting
,the Conveyance of Real Estpte by Married Women,"

and the Act passed in the thirty-second- year of the
Reig of Her Majesty, chaptered nine, intituled "An
Act.to amend the Regisky Act, and to further provide
as to the Certificates of Married·Women, touching their
Consent as to the Execution of beeds of Conveyance."

ONT. STAT., 34 VICT., CAP. XXIV.

[Assented to 15th February, 1871.]

WmEEs it is expedient to facilitate the taking the PrmMe
necessary exainamtion of a married woman, as by law
required, on executing a deed of lands and the grant-
ing the necesmary certificate thereon Therefore Her
Majesty, by and with the adicê and consent of the Legis-
lative Assembly of the Provinqe of Ontario; enacts as
follows:

I. Sections two, three and four of chapter eighty-five,
of the ConsolidatedStatutes for Upper naaare herebyan
repealed, and sections two, three, and four of this.Act
are insrtedin-lieu.thereof. (Repealed by36Yictc. 18,
a. 14.)

2. In case such married woman executes such deed in
the Provinc of Optario,ahe shall execute the same i ihe

6 .Ob



i82
ONT. STAT., 34 viCT., CAP. 24, S. 3.

SECTION 2. presence of a Judge of one of the Courts of Queen's Bencl,
Common Pleas, or the Court of Chancery, or of the Judge,
Junior or Deputy Judge of the County Court, or of a
Notary Public for the Province of Ontario, or two Justices
of the Peace for the county in which such married wonan
happens to be when the deed is executed, and any such
Judge, Notary Public, or two Justices of the Peace shall
examine such married woman apart from her husband
respecting 'her free and voluntary consent to convey ber
real estate as expressed in the deed, and if she gives her
consent, such Judge or Justices, or Notary Public under
his seal of office, shall on the day of execution by ber of
such deed, certify on the back thereof to the following

effet:

"I, (or we inserting the name or name, and place of
"residence, &c.), do hereby certify that on this
"day of A. D., at in the
" County of , the within deed was duly
"executed in my (or our) presence by A. B., of
"wife of , thprein named, and that the said wife
"(ôr wives) of the said (insert name of husband or hu8-

bands) at the said tme and place, being examined by
"me (or us) apart from ber (or their) busbsnd (or bus-
"bands), did give ber (or their) consent to convey ber (or
«'their) estate in the lands mentioned in the said deed,
"freely and voluntarily, and without coercion or feAr of
" coercion on the part of her (or their) husband (or bus-

"bande), or of aiqy other person or persons whomsoever.'

(Repealed by 36 Vict., c. 18, 8. 14.)

In Great Bri- 3. In case any such narried woman executes any such
tain, Ireland
-rte.olonie.deed in Great Britain or Ireland, or in any colony.belong-

ing to the Crown of Great Britain, out of Ontarid, she



shall do so in the presence of the Chief Justice or a Judge sECTON 3
of the Superior Court or a Notary Public duly appointed,
or of the Mayor or Chief Magistrate of a city, borough or
town corporate, or any person authorized by the laws of
any. such colony for that purpose, who shall examine. such
married woman apart from her husband, touching her con-
sent in the manner, and certify on the back thereof to the
effect, as by the second section of this Act is required.
(Repealed by 36 Vict., c. 18, 8. 14.).

4. In case any such married woman executes any such In foign

deed in any state ror country not owing allegiance to the
Crown of Great Britain, she shall do so in the presence of«
the Governor or other chief executive officer, or the resi-
dent British Consul, or of a Judge of a Court of Record of
such state or country, or of a Notary Public duly
appointed, or of a Mayor or Chief Magistrate of a city,
borough, or town corporate in any such foreign country, who
shall examine such married woman apart from her husband
touching her consent in the manner, and certify on the
back thereof Io the effect, as by the second clause of this
Act i4 required ; such certificate to b. under the hand and'
the seal used in the office of the person or court by the
person so making such examination; Provided always, Proviso
that no party to any such deed or engaged in the prepara-
tion thereof, either by himself, his partner or clerk, shall
make the examination or grant the certificate required by

any of the foregoing clauses under a penalty of four *hun-
dred dollars, to be recovered from him, her, or them, by any
person suing therefor in any court of competent juris-
diction. (Repealed by 36 Vict., c. 18, 8. 14.)

S.'Sections one and two of the Act pased inthe thirty- a ieV.,..9,..

second year of the reign of Her Majesty, chaptered une,.ad .

ONT. STAT., 34 VICT., CA. 24, sS. 4-5. 83
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84 ONT. STAT., 34 VICT.; c.P. 24,s. 6.

SECT1N 5. is amended by expunging from section one the words:
"any Judge or Justice of the Peace," and from.section two
the words "the Judge o- Justice of the Peace therein
mentioned,"-and inserting in lieu thereof in each of such
sections the words "any of the parties entitled by law
to take such examination." (Repealed by -36 Vict., c. 18,
8. 14.)

32 Vie., ch. 9, . 6. The, following shall be inserted as clause three of
al former dis-
charges of said laèt. xntioned Act, and incorporated therewith: "Ml
mortgyage con-
firmed. certificates of discharge of mortgage and the riegistering

thereof, executed or registered previous to the passing of
this Act, according to the terms thereof, shall be as valid
and binding as if done since the passing hereof."

I I
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INDEX.

ADDENDUM.

Page 44, Note (a).

The reader wifl find in vol. 10 Can. L. J. N. S, 179, an
American case, "Re Julia Lyons," in which it was held that
in a State where the statute law makes a married woman,
living apart from her husband, liable to be sued in all
actions as if sole, she may be proceeded against under the
Bankrupt law.

may be brougnt m ner own naimmu,-.
" " for recovery of her wages, earnings, and separate pro-

perty, 54.
may be either civil or criminal, 54..
may be brought without next friend, 55.
muet be by next friend if husband joined, 55.

if for other than separate property, 55. &e
NEXT FRIEND.

ADMINISTIATRIX OR EXECUTRIX, WIFE'S POWER TO ACT AS.
&e 1)EVASTAVIT BY WIFE,

net enlarged by Con. Stat. U. C., c. 73, 20,50.
old law as to, 20, 49,50.
effect of 35 Vict., c. 16, as to, 49, 50.

AGENT. '&e NECESSARIES.
wife'may be for husband, so as to bind him by her contracta for ne-

cemsaries, 52, 53.
wife may as, authorize jlizure of huaband's prôperty, 53.
wife's power to act as, for husband not enlarged by 35 Vict. o. 16.
wife may be, so as to bind husband to pay for goods supplied to her

to trade with, 54.



84 ONT. STAT., 34 VICT.' CAP. 24,S. 6.

SEe ON 5. is amended by expu iging from section one the words:
"any Judge or Justice ofthe Peace," and from section two
the words '<the Judge or Justice of the Peace thereiu
mentioned," and inserting in lieu thereof in each of such
sections the words "(any of the parties entitled by law

chaq
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INDEX.

ACKNOWLEDGMENT. &e CONVEYANCE BY WIFE.
ACTION OR PROCEEDING AGAINST WIFE.

Under Con. Stat. U. C. c. 73.
husband must be a party to, if within the Province, 34, 35.
judgment or decree in, 34.
false plea by husband in, 34, 35.

Under 35 Vict., c. 16.
may be brought against.wife separately, 54.
form of declaration in, 55.
may be on contract made before the Act, 55.
husb.nd not nedessary party to, 55-58.
may be brought for recovering f land against wife alone, if husband

absent from Province, 58.
by administration order, 58.

ACTION OR PROCEEDING BY' IFE,
Under Con. Stat. U. C. c. 73.

husband must be party to, if within the Province, 34, 35.
declaration in, 34.
cannot be maintained by wife alone for real estate, 35.

Under 35 Fict., c. 16.
may be brought in her own nanie, 54.

" " for recovery of her wages, earnings, and separate* pro-
perty, 54.

may be either civil or criminal, 54.
may be brought without next friend, 55.
must be by next friend if husband joined, 55.

" " if for other than separate property, 55. &e
NEXT FRIEND.

ADMINISTRATRIX OR EXECUTRIX, WIFE'S POWER TO ACT AS.
Se DEVASTAVIT BY WIFE,

net enlazged by Con. Stat. U. C., c. 73, 20, 50.
old law as to, 20, 49,50.
effect of 35 Vict., c. 16, as to, 49 50.

AGENT. &e NEOESSARIES.
wife may be for husband, so as tebindhim by her contracts for ne-

cesaries, 52, 53.
wife may as, authorize seizure of husband's property, 53.
wife's power to act as, for husband net enlarged by 35 Vict. o. 16.
wfe may be, so as to bind husband to pay for goods supplied to her

to trade with, 54.



ATTORNEY. See POWER OF ATTORNEY.
BANK,

Wife may become stockholder in, 49
" " vote as stockholder in, 49.

deposit money in, in her own name, 49.
withdfaw money from, by her own check, 49.

" give discharge or receipt to, 49.
deposit in, is chose in action, 49.
deposit by wife in, could, under old law, be recovered by the hus-

band, 49.
BANKRUPT,

whether married woman can become, 43, 44, and Addendum.
CHATTELS PERSONAL OF WIFE,

old law as to, 1.
effect of marriage on, 1.
became vested in husband on marriage, 1, 2.
must be reduced into possession by husband before. he can acquire'

title, 1, 2.
in hands of third parties distinguished from choses in action, or

chattels personal outstanding, 2.
how dlistributed under Con. Stat. U. C., c. 73. if wife es intestate,

33.
h w affected by 35 Vict., c. 16, 42.
ower of wife to dispose of, under Con. Stat. U. C., c. 73, 18, 19, 49.

· wife may sue separately for, under 35 Vict., c. 16, 54.
CHATTELS REAL OF WIFE, -

old law as to, 3.
effect of marriage on, 3.
became vested in husband by marriage, 3.
husband might dispose of during coverture, 3.
right of wife to, by survivorship, 3.
inability of husband to dispose of, by will, 3.
right of husband to, by survivorship, 3.

CHILDREN,
meaning of, ln Con. Stat. U. C., c. 73,4.
wife may devise to, under that Act, 30, 33.
interest of, in theiý mother's personalty on her death intestate, under

that Act, 33, 34.
CHOSES IN ACTION OF WIFE,

survive to wife on death of husband, 1, 2.
husband may reduce into possession, 1, 2.
are not absolutely given to husband by the marriage, 2.

COMPANY, (INCORPORATED.)
wife may be member of, or stockholder in, 49.
wife may vote as member of, 49.

CONSENT OF HUSBAND,
wife may convey her separate estate without, 4, 5.
ncesary to wife's conveyance under 36 Vict., c. 18, 14.
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CONSENT OF HUSBAND-Continued.
to wife's conveyance may be dispensed with by Judge.' Se CON-

VEYANCE BY WIFE.
CONTRACTS OF WIFE. See NECESSARIES,

power to make, 5.
wife may be sued in respect of, 13, 51.
wife's power to make, not enlarged by Con.'Stat. U. C., c. 73, 20,

21,29.
liability of separate property of wife for, made before marriage, 28,

29, 51. .
provisions of Con. Stat. U. C., c. 73, as to, made before marriage, 28,

92.
respecting her real estate, authorized by 35 Viet., c. 16, 37, 41.
wife made responsible for, by 35 Vict., c. 16, 51, 52, 54, 55.
meaning of, in the 8th section of 35 Vict., c. 16, 52, 53.
wife's power to bind husband by, 52, 53. See NECESSARIES.
for necessaries, 51, 52.- See NECESSAtIES.
wife's power to bind husband by, not enlarged by 35 Vict., c.

16, 53.
CONVEYANCE BY WIFE,

need not now be acknowledged, 14.
husband must be a party to, 14, 18.
judge may authorize without husband's c*ncurrence, 14.
defective, now cured by 36 Vict., c. 18, 14, 64, 70, 71.

Under Con. Stat. U. C. c. 73.
mode of, not altered by that Act, 16, 17, 18.
does not affect husband's estate by the curtesy, 24.

Under 35 Vict., c. 16.
mode of; 38, 39.

.does not pass legal estate without husband's concurrence, 39.

passes wife's equitable interest, 39.
Under 36 Vict., c. 18.

must be by deed, 62.
may be by attorney, 62.
husband must be a party to, 62.
of unsettled real estate, 63.
of settled estate, 63.
how old law affected, 63, 64.
whether power to convey separate estate affected, 63, 64.
acknowledgment unnecessary foi., 64.
may be by wife alone on authority of judge, 65.
husband's concurrence in, may be dispensed with, 65, 68.
when huaband is lunatic, &c., 65, 66.

is infant, 66.
is absent, 65, 66, 67.
is living apart from wife, 67, 68.

facts necessary to apthorize judge's order, 66, 68.
meaning of word ' judge,' 65.
referee in Chancery chambers not a judge, 65.
form of, not authorized by judge, 68.
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CONVEYANCE eY WIFE-Continued.
particulars of affidavit to obtain order dispensing with husband's con-

currence, 67, 68.
form of order, 68
signature and registration of order, 69.
endorsement of order on deed, 69.
judge's fee for order, 69.
not to affect wife's powers of conveying independently of the Act,

70.
COVERTURE,

meaning and effect òf, 1
no longer a disability, s0 as to prevent statute tations from

running, 58.
CREDITORS OF HUSBAND,

right of; to follow investments in wife's nam 13, 50, 51.
" 1"in respect of wife's personal property husband's possession,
21, 43.

rights of, in respect of insurances effected by husband for wife's
benefit, 45.

CREDITORS OF WIFE,
rights conferred on, by 35 Vict., c. 16, 13.
may proceed against wife separately, 13.
right of, when wife tra s separately, 43, 44.
right of, to follow wife's property fraudulently assigned, 51.
remedies of, under 35 Vict., c. 16, 52.
may sue wife separately, 54, 55.
may obtain administration order against wife's estate, 58.

CRIMINAL PROCEEDINGS,
wife may institute, for protection of her property, 13, 54, 55:

CURTESY, ESTATE BY THE,
how acquired by husband, 3.
nature and extent of, 3.
how affected by Con. Stat. U. C., c. 73, 16, 23, 24.
not affected by wife's conveyance, 24.
liability of, during wife's life, for husband's debts, 28.
not affected by devise 1Uwife under Con. Stat. U. C., c. 73, 30. 33.
how affected by 35 Vie., c. 16. 37, 39, 40.

DEBTS OF HUSBAND,
husband's interest in wife's property not liable for, during her

lifetime, under Con. Stat. U. C., c. 73, 17.
DEBTS OF W1FE,

husband relieved from, contracted before marriage, 13, 51.
mode of suing'for, 13, -51.
wifemay.be sued for, 13, 51. 52.
wife's separate property liable for, 13..
husband relieved from, contracted by wife in buines, 13, 51.
incurred by her own contracts, 13.
reail estate of wife notlmade lible for, by Con. Stat. U. C., c. 73, 17.



DEBTS OF WIFE-Co»tinued.
husband's liability for, incurred before marriage, limited by Con. Stat.

U. C., c. 73. 29.
husband's liability for, incurred before marriage, limited by 35 Vict.,

c. 16, 51, 52.
wife may be sued for,'separately, 54, 55.

DEFECTIVE CONVEYANCES BY WIFE,
cured- by 36 Vict., c. 18, s. 12, 70, 71.
effect of that Act on, 70, 71.
limitation in that Act as to, 71.

DEVASTAVIT BY WIFE,
liability of husband for, at common law, 20, 50.

"i "g reason. of, 50.
is a tort, 50.
principle on which husband's liability for, was based, 50.
wife's responsibility for, under 35 Viet., c. 16, 50.

DEVISE OR BEQUEATH, POWER OF WIFE TO,
in rspect of separate estate, 4, 5.

Under Con. Sta.-IU. C., c. 73, 23, 24, 30.
wife enabled to devise or bequeath her separate property, 30.
how devise or bequest must be executed, 3.
extent of devising power conferred by Act, 30, 32, 33.
wife must devise to her child or children, 30, 32.
if she have none, she may devise as she pleases, 30, 33.
wifd'cannot devise to husband if she have children, 32, 33.
power of minor to devise, 30.
mode of executing bequest of personalty, 30.

" " 14 devise of realty, 31.
will must be in writing, 31.
meaning of words "separate property," 31.
construction of section 16, of Con. Stat. U. C., e. 73,32, 33.

Under 35 Vict., c. 16. .
extends to aJl wife's estate, 38.
merged in power created by "The Wills Act, 1873,"'39.

DISABILITIES OF WIFE,
origin of, 3.
intended for wife's benefit, 3, 4.
removed by 35 Vict., c. 16. 58.

DISPOSITION, WIFE'S POWER OF,
in respect of separate property by will or deed, 4, 5, 16.

Under Con, Stat. U. C. c. .73.
limited in its character, 16, 17.
not analagous to power of disposing of separte property in Equity,

16.
must be governed by the Act, 16.
does not authorize conveyance of real estate without consent of hus-

band, 16.
doe. not authorise disposition of her personal property, 18,19, 49.
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DISPQSIT1ON, WIFE'S POWER OF -Contined.
Unde 35 Vict. c. 16.

does not extend to chattels, such as furniture, &c., 42, 43.

DISTRIBUTION OF WIFE'S PERSONALTY ON HER DEATH
INTESTATE,

Under Con. Stat. U. C. c. 73.
old law altered by this Act, 34.
husband takes one-third, children two-thirds, 34.
husband entitled absolutely if there are no children, 34.
meaning of word "children," 34.
effect of section 17. Con. Stat. U. C., c. 73, on wife's power to make

a will at common law, 34.
insurance money under policy effected by wife, on her death intes-

tate, 44.

EARNINGS OF WIFE,
secured to her by 35 Vict., c. 16, 12, 24, 25.

"c "C Imperial Act, 12.
wife not entitled to, under Con. Stat. U. C., c. 73, without order of

protection, 24.
provisions of 35 Vict., c. 16, as to, 41, 42.
freed from husband's debts by 35 Vict., c. 16, 42.
settled to wife's separate use, 42.
investments of, protected, 42.
by way of profits from business, or literary, artistic,'or scientific em-

ployment, protected, 42.
were property of husband under old law, 43.
from unlawful occupation, not protected by 35 Vict., c. 16, 43.
investments of, are wife's separate property, 44.
may be recovered by her in her own name, 54,55.

EQUITY TO A SETTLEMENT,
meaning of, 3.

ESTATE OF HUSBAND,
* in wife's real estate. See HUSBAND.

not saleable under Con. Stat. U. C. c. 73, for his debts during wife's
life, 28.

how affected by 35 Vict., c. 16, 37, 39.
EXECUTRIX, WIFE'S POWER TO ACT AS. See ADMINISTRATRIX

t OR EXECUTRIX, WIFE'S POWER TO ACT AS.
GENERAL ENGAGEMENTS OF WIFE,

may bind her separate estate, 5.
limitation of wife's power to bind by, 5, 17.
must be made upon the faith and credit of her separate estate in

order to bind it, 5,6,17.
authorities as to effect of on wife's separate estate, reviewed, 6, 11.
import more than-mere contracts, 7.
rule aa to, laid down in Johnson v. GaUagher', 6,7i
need not expressly refer to separate estate, 9.
resuit of authorities as to effect of, on wife's separate estate, 11.
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GENERAL ENGAGEMENTS, OF WIFE-Continued.
how affected by Con. Stat. U. C., c. 73, 17.

" "ec 35 Vict., c. 16, 39.
wife may be sued separately in respect of, 54, 55.

HUSBAND,
interest of, in wife's chattels personal in possession, 1, 2.

cc b " choses in action, 1, 2.
-must reduce wife's chattels into possession before he can acquire title,

2.
right of, to sue for chattels of wife in hands of third parties, 2.
power of, to dispose of wife's reversionary choses, 3.
interest of, in wife's real estate, 3, 23.
estate by the curtesy of, how acquired, 3.
may be sued by wife ip Equity for her separaté property, 10, 11.
rights of, curtailed by 35 Vict., c. 16, 12.
relieved from payment of wife's debts contracted before marriage,

13.
relieved from wife's business debts, 13.
must be a party to wife's deed under 36 Vict. c. 18, 14, 64, 70,

71.
interest of, in wife's real estate, how affected by Con. Stat. U. C.,

c. 73, 16,23.
power of, to lease wife's real estate, 16.
responsibility of, for goods supplied to wife to carry on business,

22,54.
estate of, in wife's real estate, not saleable for his debts during wife's

life, 28.
liability of, for wife's debts incurred before marriage, limited, 29,

51. $
liable for necessaries ordered by his wife. See NECESSARIES.
relieved from responsibility for wife's torts, 50, 54.
concurrence of, in wife's deed mnay be dispensed with, 65. 68.

&e CONVEYANCE BY WIFE.
INFANT,

wife who is, is not enabled to will her real estate by s. 16 of Con. àtat.
U. C. c. 73, 30.

rile as to personal estate, 30, 31.
wife cannot convey under 36 Vict., c. 18, 63.
if husband is, judgè may authorize wife to convey alone, 66.

INSURANCE COMPANY,
wife may be stockholder in, 49.

INSURANCE BY WIFE,
of her own life allowed, 12, 44.
of husband's life, 12, 44.
difference between 35 Vict. c. 16, snd Imperial Act, as to, n hus-

band's life, 12.
consent of husband necessary to, on his life, 12, 44.
effected under 35 Vict. c. 16, belonga-to wife forseparate use 44.
may be for limited time or for life, 44.
proceeds of, how distributed, if lwife dies inteatate, 44.



INSURANCE POLICY BY HUSBAND FOR WIFE'S BENEFIT,
endorsement of, by hushand, 45.
belongs to wife for her separate use, 45.
protected from husband's creditors, 45.

pledge of, by husband, 44.
trustee of insurance money may be appointed by Court of Chancery on

death of husband, 45.
mode of appointment of trustee, 45.
rights of husband's creditors in respecct of, 45, 481
provisions of 29 Vict., c. 17 (Can.) as to, 45, 46.

33-Vict., c. 21 (Ont.) as to, 46, 47.
36 Vict., c. 19 (Ont.) as to, 47, 48.

effect of 35 Vict., c. 16, s. 4, as to, 48.
INTESTACY OF WIFE. See DISTRIBUTION OF WIFE'S PERSON-

ALTY ON RER DEATH INTESTATE.
INYESTMENTS OF WIFE. See EARNINGS.0F WIF E,

wife's power of investing unrestricted under 35 Vict., c. 16, 44.
JUDGE,

meaning of, in 36 Vict. c. 18, 61, 65.
Referee in Chambers is not, for purpose of authorizing onveyance bT

wife,65.
MARRIAGE,

effect of, on wife's chattels personal under former law, 1, 2.
effect of, on wife's separate existence, 1.
is a qualified gift to husband of wife's choses in action, 2.
effect of, on wife's chattels real under former law, 2.

NECESSARIES,
wife's contract for, binds h band, 53.
wife may contract for, as uband's agent, 53.
what are, 53.
wife may not contract for, without husband's authority,53.

or against husband's orders, 53.
husband may not be liable for, supplied to wife, 53.

NEXT FRIEND,
wife may now sue without,44, 55.
if husband joined, wife must still sue by, 55.
wife must still sue byfunless the suit is for separate prQperty.

55.
PÂRTNERSHIP,

wheiher marrîea woman may enter into, 44.

PERSONAL PROPERTY 0F WIFE,
secured to her by Imperial Act, 12,
not securedby 35 Vict., c. 16, 12.
wife's power of d , under Con. Stat. 1.0., c. 73, 18, 19.
maybe liable for hUS 's debts if used and dealt with by him,

21.
remedies of wife for, 54,

;l l
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POSSESSJON,
necessary to perfect husband's title to wi%'s choses in action, 2.
of wife's property by husband may render same liable for his debts,

21.
of property by wife before marriage, evidence of her ownership

after marriage, 22.
by husband of wife's real estate, not necessary to give him an

interest therein, 23.
by husband of personal property of wife, does not now render

same liable for his debta, 42.
by husband of personal property of wife, effect of, under 35 Vict.,

c. 16, 43.
POWER OF ATTORNEY.

wife may give, to convey her estate, 62.
husband must be party to; 62.

PROFITS OF WIFE. &e EARNINGS OF WIFE-TRADE OR BUSI-
NESS OF WIFE.

PROTECTION, ORDER OF,
'statutory provisions as to, 24-27.
wife's earnings, protected by, 24, -.
dispensed with, by 35 Vict., c. 16, 12, 24, 25.
cases in which, granted, 25.
effect of, 25, 26.
converts protected property into separate estate, 26.
difference between Imperial and Provincial Acta as to, 25, 26.
how obtained, 26.
mode of discharging, 26.
order for discharge of, how obtained, 26.
by whom to be made, 26.
registration of, 26.
necessity for registration or filing of,.27.
prôof of, 27.
effect of order for discharging, 27.

REAL ESTATE OF WIFE. &e CONVEYANCE BY WIFE.
effect of marriage on, under old law, 3.
fee simple in, remained in wife, 3.
husband acquired freehold interest in for joint lives, 3, 23.
estate by the curtesy in, how acquired by husband, 3. &e CUR-

TESY,.ESTATE BY THE,
power of disposition over, conferred by 35 Vict. c. 16. 12, 37, 38, 39.

" " Imperial Act,,12.
settled to her separate use, by 35 Viet., c. 16, 37-39.
relieved from husband's interests, 12, 37-39.
provisions of 36 Vict., c;. 18, as to, 14, 37, 61.
may be conveyed by deed unacknowledged, 14, 38, 39.
cannot be charged by wife under Con. Stat. U. C., c. 73, without

husband's concurrence, 18.
interest of huaband in, at common law, 3, 23.

not saleable for his debts during wife's life
under Con. Stat. U. C., c. 73, 28,

remedies of wife.for protetion of, 54, 55.
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REAL ESTATE OF WIFE-Continued.
wife liable for her contracts in respect of, 37, 55.
meaninigof, in 36 Vict., c. 18, 62.
how conveye.d under 36 Vict., c. 18. See CONVEYANCE BY

WIFE.
IREVERSIONARY INTERESTS OF WIFE,

power pf husband to dispose of, 3.
right of wife to, by survivorship, 3.

RENTS, ISSUES, AND PROFITS OF WIFE'S REAL ESTATE,
effect of Con., Stat. U. C., c: 73, as to, 28.
provisions of 35 Vict., c. 16, as to, 37, 39.
secured to wife by that Act, 37, 39.

S9PARATE ESTATE OF WIFE,
origi of,.4.
devised by Courts of Equity, 4.

- establishment of, 4.
rights conferred on Isfe with respect to, 4.
wife's powei' to dispose of, by will or deed, 4.
wife is a feme sole as to her power of disposition of, 5.
wife's power to contract in respect of, 5. See GENERAL EN-

GAGEMENTS OF WIFE.
liable for wife's debts by Statute, 13, 51, 52.
liability of, under Con. Stat. U. C., c. 73, 17.
husband has no estate or interest in, 17.
liability of, for wife's debts under 35 Vict., c. 16, 51, 52.
mode of reaching, for wife's separate debts under 35 Vict. c.

16,55%
SEPARATE PROPERTY,

meaning of, in Con. Stat. U. C., o. 73, 23,24,31. See SEPARATE
ESTATE OF WIFE.

SEPARATE USE. See SEPARATE ESTATE OF WIFE.
SETTLEMENT,

Con. Stat. U.C., c. 73 ereates, in favour of wife, 15.
what is, under Con. Stat. -U.C. c. 73, 20.
purpose and object of, 20, 21.
mode of creating, 2L
35 Vict., c. 16 creates, in favour of wife, 37.

STATUS OF MARRIED WOMEN,
under former lai, 11.
improvements in, by recent legialation, 11.

STÔCKHOLDER,
ife may le 12, 49.

rightseof wife2as,12, 13, 49.
wife may vote as, 49.

S URVIVORSHIP,
wife entitled to her choses in action by, 2.

" reversionary interests by, 3.

N ri
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SURVIVORSHIP-Continued.
wife entitled to her chattels real by, 3.
husband entitled to wife's chattels real by, 3.

TORTS OP WIFE,
wife may be sued.alone for, 13, 50, 54.
husband's responsibility for, under Con. Stat. U.C. c. 73, 24.

-her separate property primargy liable for, 24.
meaning of, in s. 9 of 35 Vict., c. 16, 58.
husbând relieved from liability for, by 35 Vict., c. 16, 50, 58.

TRADE OR BIISINESS OF WIFE,
profits from, protected by 35 Vict., c. 16, 42.
authorized by 35 Vict., c. 16, 41, 43.
responsibilities of wife for, under that Act, 43, 44.
wife may be sued in respect of, 43.
rights of creditors of wife who trades separately, 43, 44.
husband may be responsible for goods supplied for, 54.

VOTE,
right of wife to, as stockholder, 12, 49.

WAGES OF WIFE. See EARNINGS OF WIFE.
WILL OF WIFE. See DEVISE OR BEQUEATH, POWER OF

WIFE TO.
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