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RECENT MUNICIPAL CASES.

}fe usual crop of applications to unseat
UDicipal councillors of various kinds aud
by, €es is now nearly gathered in. Theraq
int: Not been many, but those of any general
fol]:es-lt which we propose to notice are the
ng — .
i Reg. ez rel. Ford y. McRas, which appears
oth"“Other column, speaks for itself. The

°TS are not as yet reported.

Plic:‘{' € rel. Gibb v. White was a novel ap-

Bllch‘non’ to test the right of an Indian, as
My % hold office as a Municipal Councillor.
“i;i _h‘te. whose election was sought to be set

Ur:’ 18 thfa son of a Chief of the Wyandott or
Pagt : Indiang of Anderdon. For many years
o "_has been engaged in trade, and is the

o T in fee simple of patented lands (apart
Bog ® Indian Reserve, to a share of which
beip, 2 0 entitled) on which he lives, the value
co:ty ond the necessary qualification. It
thigegn este.d that as he was not an * enfran-
Btagy, o ‘ndmn under the provisions of the
enti), t"’ that behalf he had not become
B'itish 0 a'll the rights and privileges of other
the . Sbjects. It was however held that

Tovigi .
only , ' 'Sions as to enfranchisement related

the .
4 property acquired from that set
y §°’ the tribe, and thet there is no law in
Tngj,. I8 this country which prevents an
i » Who i3 otherwise qualified, from hold-
y Municipal office. We cannot regret
113 the law, and we should have been

much surprised to have found it otherwise.
It would certainly be a reproach to us if a
descendant of the former owners of the soil—
our allies and friends in many a hard fight for
this very country—one who, in the opinion of
his white neighbors, is of sufficient intclligence
and position so to command their respect as
to be elected in preference to a white man—
should be debarred from holding the position
to which he has been chosen.

Amongst the papers filed on shewing cause
was & copy of the treaty between Sir Wm,
Johnson and the Huron Indians of Detroit,
dated 18th July, 1764, the original of which
is in the posssesion of Mr. White's brother,
and was produced on the argument. It may
be interesting to many of our readers to know
its contents ;: —

¢ Articles of Peace, Friendship and Alliance,
concluded by Sir William Johnson, Baronet,
his Majesty’s sole Agent and Superintendent
of Indian Affairs for the Northern District of

North Awerica, and Colonel of the Six United

Nations, &ec., on behalf of his Britannic Ma-

Jeety, with the Huron Indians of the Detroit.

ArTICLE 18T,

8ir William Johnson, Bart., doth agree with
the Hurons that a firm and absolute peace shall
tske place from the date of these presents be-
tween the English and them, and that they be
admitted into the chain of Friendship and Alli-
ance With his Britannic Majesty; to which end
the Hurons are immediately to stop any attempts
towards hostilities which might be meditated by
any of their people, and they engage never to
attempt disturbing the public tranquility bere-
after, or to conceal such attempts of any others,
but will use their utmost endeavours to preserve
inviolable the peace they hereby enter into, and
80 hand it down to posterity.

ARTICLE 2XD,

That any English who may be prisoners or
deserters, and any Negroes, Panis, or other
slaves amongst the Hurons, who are British pro-
perty, shall be delivered up within one month
to the Cammandant of the Detroit, and that the
Hurons uge all possible endeavours to get those
who are in the hands of the neighboring nations;
engaging never to entertain any deserters, fogi-
tives, or slaves, but should any such fly to them
for protection, they are to deliver them up to.the
next commandiog officer.

ARTICLE SRD.

That they will not from henceforth maintain

any friendship with auy of his Majesty’s enemies
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or maintain any intercourse with those who may
promote war and troubles, but will oppose their
designs and treat them as common enemies ; and
that they will never listen to any idle stories of
any White man or Indian who may spread false
reports; but if any matter of grievance arises
they are either through the chanuel of the Com-
mandant of Detroit, or by personal application
to Sir William Johnson, to represent their com-
plaints.
ARTICLE 4TH.

That they acknowledge his Britannic Majesty’s
right to all the lands above their village, on both
sides the Strait to Lake St. Clair, in as fuil and
ample manner as the same was ever claimed or
enjoyed by the French.

ARTICLE 5TH.

That they do to the utmost secure the Strait
or Passage from Lake Erie to the Detroit, and
do use their utmost endeavours to protect the
pavigation thereof, either with ships or boats,
against any attempts of an enemy, as well a8
defend all persons who may have occasion to g0
or return from Detroit by land or water. And
lastly, that they do now or at any other time, at
the requisition of the Commandant of Detroit,
or of any others his Majesty’s officers, furnish
such a number of their warriors as may appear
necessary for the protection thereof or the an-
noyance of the enemy.

In consequence of the perfect agreement of
the Hurons to the foregoing articles, Sir William
Johnson doth, by virtue of the powers and au-
thorities to him given by his Majesty, promise
and declare that all hostilities on the part of his
Majesty against the Hurons shall cease, that
past offences shall be forgiven, and that the gaid
Indians shall enjoy all their original rights and
privileges, as also be indulged with a free, faif
and open trade, agreeable to such regulations 88
his Majesty shall direct.

Given under my hand and seal at arms, at
Niagara, the 18th day of July, 1764.

(Sigued) Wi, JomNSON.
[L.8.]

The Chiefs of the Hurons have, in testimony
of their accordation to the foregoing articles,
subscribed the marks of their respective tribes,
the whole being first clearly explained to them.”

We cannot undertake to give with any cor-
rectness the names of the chiefs who signed
the; treaty but, aftertheir names appear their
totems, the first being a tortoise, the second
something said by the learned to represent a
beaver, the third is the figure of a man, and
the fourth another tortoise. It would be

somewhat strange that if, after the lapse of
more than & century, Her Majesty should ol
upon the Hurons, in the words of treaty, to
furnish such a number of warriors as may
necessary for the protection [of her subjects
or the annoyance of the enemy.” Yet suc

circumstance is not only not impossible, but '

has even been contemplated within the pﬂst
few months.

In Reg. ex rel. Flater v. Vanvelsor, th®
objection taken by the relator was to the pr?

perty qualification of the defendant, who qusl® ;'
fied on real estate rated on the roll at $470

It appeared to have been sufficient unles®

reduced by the amount of a mortgage f0f
a large sum, which however was shewn to

have been paid before the election, or unles?
reduced by the amount due on a fi. f"'
lands, which was in the sheriff’s hands 8%
a lien at the time of the election. It was co™
tended that the defendant had goods sufticient
to cover the claim, and therefore, as the goOlls

must have been exhausted first, that ther®

was in reality nothing which could be look

upon as sufficient to reduce the qualific*”
tion. It was unnecessary to decide this poink
though Mr. Dalton, before whom the cas®
came, thougnt as long as the fi. fa. lands L

in the sheriff’s hands it must be considered 8
a lien or incumbrance for all purposes; but he '

raised the point whether liens or charges of tb*

nature could be taken into account at all” i

and he held that as the statute said nothi"®
about incumbrances, and that they could B°
be taken into consideration ; in fact that if ®
person appeared to be rated on the roll for.‘
sufficient amount, that alone, so far as b
property was concerned, was all that th
statute required, even though his equity
redemption or beneficial interest in such P*”
perty might be worth less than nothing.
point, though nearly approached in anotb?®
case, was not before, curiously enovugh, ° ’
pressly decided.

Another case was that of Reg. ez ré
McQouverin v. Lawler, which, though ®
deciding any question of qualification or !
qualification is new on a matter of proced’

The defendants election was not complsi®
of, but the relator sought to unseat hi®
the ground that he had been convicted of sb’
ling liquor without a license, and had ther®
under 82 Vic. cap. 82, sec. 17 (Ontario) 1
feited his office. It was however held, that!
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z rofgedings taken under sections 130 and 131

natue Municipal Act by summons, in the

ap l_"e of a guo warranto summons, were not

Plicable to such a case as this, whatever

¢ Common law remedy might be in such a

12:3 and reference was also made to sections
) 124 and 125, as affecting the case.

COUNTY JUDGES' CRIMINAL COURTS.

A writer in the Law Times draws attention
-2 the remarks that appeared in this Journal
. November Jast on this subject, and speaks
¥ of the jurisdiction and procedure of the
w(;l‘."'ts as we detailed them. This article,
ich will be found in another place, shews
fuat the canductors of that leading periodical
¥ comprehend the importance of the “gi-
Ic:’tvlc stridein legislation” in the “remarkable
N .referred to. Whilst fully concurring in
® Views we expressed as to its advantages,
e:ty think it advisable to wait till the Act is
in ed by time and experience before follow-
8 our example, though at the same time they
. i:eb?und to admit that it proceeds in the
.ction of the inevitable tendency, which
o ‘eVentually give prisoners the option, in
rg and ag well as here, of being tried with
Without g jury.

LEGISLATION.

I ‘;':Oﬂgst the Bills before the present Par-
],wy:t of the Dominion interesting to the
Ty We notice several affecting Bills and
Si two for the purpose of providing for
S Where stamps have not been affixed at
i ol::’pel‘ time or for the proper amounts, and
tie Dt persons have become liable to penal-
. erAISO, a Bill introduced by the Post-
lay, of‘general, intended to ‘ assimilate the
e several Provinces of the Dominion,
tan mllls and Notes.” This is a very impor-
e €asure, and necessary for the conveni-
co“::;}'carftile men and most beneficial for
Mncermeg idation of the mutual interests of all
N'ehact - The bill is in a great measure a
Prg in ment of the law already in force in this
@ on the subject.
respeZ:?n“e also two bills to amend the law
of Psong the extradition to the United States
that o, cParged with crimes committed in
the ct““t"y ; & bill to amend section 71 of
Sion Tespecting duties of Justices out of
Abhin to 0 relation to summary convictions ;
amend section 3 of 32 & 33 Vic. cap.

eQSQ

tice.

28, respecting Perjury ; and last, but by far
the most important of all, is the bill to estab-
lish a Supreme Court for the Dominion of
Canada. Of this we shall speak hereafter at
length. It is of too much moment to be lightly
passed over; and from what we hear, it is
likely to stand until next session, which will
give all an opportunity of discussing its pro-
visions.

EXTRAORDINARY TRIAL IN CIIINA.

A friend in China has sent us a paper, the
Overland China Mail, published at Hong
Kong, containing a report of a case of much
interest and instruction to all persons con-
cerned in the administration of criminal jus-
During the absence in England of Chief
Justice Smale, of the Supreme Court in the
British Colony of Hong Kong, four Chinamen,
Shek Aluk, Shek Achung, Shek Chung Leen,
and Shek Qui Leen, the master and. three of:
the crew of a junk, where tried, convicted and-
sentenced to be hung, for the murder of one
Mahoney a police officer. This conviction. was
obtained upon the evidence of three Chinamea,
Tung Pak Foo, Lee Akwai, and Lum Asang,
who deposed to their presence at the date ef
the murder ; the two latter deposed that they
saw the four men and Tung Fak Foo, all
armed, land from the Yee Lee junk en Saiwan
Bay for Sowkewan; and Tung Pak Foo de-
posed that he was present participating with
the four in the murder, and that he saw the
wound which caused the death inflicted by the
first prisoner.

The final decision as to their execution was
fortunately delayed.beyond the usual period,
owing to special local circumstances.

On the 4th of November, some respectable
Chinese residents in the Colony, being entire
strangers to the four convicted wmen, presented
a petition in which they alleged reasons for
suspecting that the testimony of all the three
witnessess was false, and they made out so
strong a cage .as to. induce the Governor in
Council to commute the sentence of all fear
prisoners to penal'servitude for life.

Suspicions were subsequently aroused as

‘to the truth of the statements of these witnes-

ses, and they were indicted for perjury, and
ultimately coavicted before Chief J ustice
Smale, on the clearest evidence of guilt.

The learned Chief Justice after reciting the
facts and shewing the justice of the conviction
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used the following language in sentencing the
the prisoners :—

« Lum Assang and Lee Akwai, you have each
been convicted of perjyry in swearing on the
trial of Shek Aluk, Shek Achung, Shek Chung
Leen, and Shek Qui Leen, that they were landed
from Saiwan Bay to near Sowkewsan, on the
night of the 17th of April last. You knew that
they were on & trial for a crime for which you
believed that there lives would, on conviction, be
forfeited. * You have admitted your crime, and
you have made reparation as far as you can in
the evidence you have repeatedly given; I bave
considered the excuse made by each of you, that
you have each been subjected to imprisonment
in the Police Chop, and to the pressure of the
influence of the authority of the Water Police
there to coerce you into perjury.

The learned counsel, Mr. Hajyllar, after your
trial, speaking for his client, the prosecutor,
whilst he ably argued that all this forms no ans-
wer to the charge agaiust you—that it did not ex-
onerate you from legal guilt—admitted in ex-
pressive terms that the coercion which, as he
said, had been proved, formed a very strong case
of coercion a8 addressed to me in mitigation of
punishment, that it formed quite a terrorism
affecting your minds when you gave your testi-
mony.

Concurring in all that bas been humanely put
forward, I must as judge Llame you. Although
I do not greatly wonder that the vile influences
which were exercised prevailed over you, and al-
though others were certainly far greater crimi-
nals, I cannot exonerate you from oriminality.

I pass on each of you the lightest sentence,
which considering all the circumstances of this
case 1 can award.

The gentence of the Court on you, Lum Assang,
is that you be imprisoned and kept to hard labor
for six calendar months.

The sentence of the Court on you, Lee Akwai,
is that you be imprisoned and kept to hard labor
for six calendar months.

You, Tung Pak Foo, were defended by counsel
who took every possible point and urged every
possible topic in your favor. You are without
exouse ; no influence appears to have been exer-
cised over you, and with great cunning (which
all but succeeded), you deposed to facts and cir-
cumstances which you knew to be entirely untrue,
88 was demonstrated by your unsuccessful efforts
by coercion and terrgr to suborn others to sustain
your story by perjury. Your character as 8
person habitually on such terms with pirates as
that a mere note from you was sufficient to pro-
teot honest trading boats from piracy, was proved

on your trial. If you had your full deserts yo
ought to suffer the severest punishment possib“'

The sentence of the Court on you for the crits?
of which you have been convioted, is that yos
be k ept in penal gervitude for seven years.

You, Choy Asam and Tung Pak Foo, have each
been convicted of conspiracy, the object of whi
wag in order to gain the Government reward ©

$500 to accuse in this Court, Shek Aluk, Sb¢¥

[April, 1870 -

Achung, Shek Chung Leen, and Shek Qui Les?

of the crime of murder.

Neither of you had any excuse for your most
wicked conduct.

The sentence on you, Choy Asam, is that yoo

be imprisoned and kept to hard labour for %

years.

The sentence on you, Tung Pak Foo, is
for this your crime of conspiracy, you be impfi?'
oned and kept to hard labour for two years. Thi¢
gentence and imprisonment to commence and tok?
effect from and after the expiration or sooner de-

termination of the sentence of penal servitude w

which this Court has already sentenced you.
The result of these protracted trials is that i

thot |

bas been proved that Shek Aluk, Shek Achutf :

Shek Chung Leen, S8hek Qui Leen, are not onlf
¢ Not Guilty,” of the murder of which they wer?
convicted, but that they were innocent—abs?
lutely innocent—indeed, that they are peaceab
and honest sailors. Every right minded ws®
must deeply sympathize with them for the me?’
tal tortures— worse than bodily tortures ~t
which they have been subjected in the fesf
death—of an ignominious death—aggravated .
the feeling that they were innocent.

The Government can, and I hope will 1arge!!
(it is beyond its power adequately to) compens®
these poor men for the wrongs done to thew-

I see that Tuk Cheong and some of the oth
respectable Chinese residents to whose exertif!
80 much praise is due, are present.

No words I can utter can increase the satisf‘r
tion which they must feel, that by exerting tb
selves they have proved the innocence of the 3
men, and with so good an effect. Every rif
minded man must feel indebted to them. 1%
that the success of their efferts will well s34
them for the money which they have with ri s
good heart expended to bring together 8%
mass of conclusive evidence, as has enabled "y
Court to exercise its most noble funetio®™ .
elucidation of innocence. These effortd hfo;
been well seconded by the very able wayin ¥ ;,.
the facts of the case have been marshalled P°
the Court. I trust that this success will * o1
them and other respectable Chinamen to ta’

uture a more active part in effectually o




e

April, 1879, LAW

JOURNAL,

[Vou. VL, N. S.—89

ExtraorpiNARY Trian 1N CENA—Tne Frexca Bar.

the GOVern

vi ment in the suppression of crime and
Olence. a

o) nd in securing good order, in which
in Rve as deep an interestus any other persons
8 Colouy,
“?ecﬁﬂg persons may probably be shocked
0ur innocent men were 80 near beiug exe-
:j and will ask what security there is that
e n‘:’e"ocable penalty of death has not often
%nf“ﬂlcted in this Colony oa innocent persons.
its"“ that [ shuddered when this question fore-
mﬁelf on me; but on careful reflection, I feel
ed that there is no just reason for alarm.
C&pi?llue Book published in 1806. Report of the
Q&r!“ P:lmshmen(, Commission, gives for three
¢ io’ 18_'31-63. fifty-two as the number of exe-
Uri:s in Eagland, under fifteen judges, while
& the same period thirty men were executed
“:' 8eutences by one judge in this Colony. I
at ';“t the English Returns up to this date,
‘Xee:, ‘_e"e have heen since 1863, thirty-seven
o tions in this Colony, which I believe is in &
a 0 the executions in England much greater
“pe the proportion was in previous years. It
en"'! that executions in this small Colony have
thiy, s'“‘% 1860 more than half, probably two
N Part, in number of all the executions in
“Bglang.
V'Eiggh 8 responsiblity greater, I believe, than
c'imi: on any other judge administering English
e ;l Law, I have ever followed what the
port aron Sir Fitzroy Kelly stated in the same
Bag ]"0 be practiced in all English Courts. I
egmio';'.'“yﬂ +exercised a degree of care, and
v In conduct of trials for life and death—
The, Y Superior to that which formerly prevailed.”
likg c:'lseg confirm my resolution to exercise the
thiy Te and caution as long as I may preside in
ourg,
in ‘;"9 obtained from Mr. Douglas, the very
L &ent and able Superintendent of the Gaol,
g, :“ of all cases, 66 in number, which have
0“ &1 execution, since I came in 1861 to
Begy e°“¥~ Ifind from Mr. Douglass that in
mf"y case sinoe he came to the Colony,
“ln“ has confessed his crime—indeed in
8¢ where I have presided—and I have no
Deey Ox:; ®uspect that any one innocent man has
0010“",, Uted on the sentence of any judge in this

® onj
&

SELECTIONS.

THE FRENCH BAR.*

Ata time like the present, when changes
are taking place in the administration of the
law, and when, as incident thereto, some
changes, the extent of which it is not easy to
measure, may take place in the organization
of the legal profession in both its branches,
the appearance of Mr. Young's book is most
opportune.

In reading this most interesting and unpre-
tending work, one cannot help being struck
with the great differences which exist between
the two professions in our own country and
in France. Taken broadly, the ambition of
the English barrister is to become a judge; he
may have to be satisfied with something far
short of that exalted dignity, but at the outset
of his professional voyage the Bench is his

oal. and “very sea-mark of his utmost sail.”
Political life, purely as such, with very rare
exceptions he does not venture upon. The
reason for this is partly due to the fact we have
stated, and partly due to other causes, and
among others to this, that political life in this
country is the profession of the highest in sta-
tion or the wealthiestin purse. The portfolio
of the minister, on the other hand, is the am-
bition of the French advocate. The Bench in
France is not recruited from the Bar, nor does
it hold in public estimation that almost sacred
place that it does with us; and, further, the
social position of the judges is not so high as
in this country, nor are the emoluments of the
French judges upon the same scale. It is
therefore to political life that the advocate in
France looks, and in that he centres his hopes.

The work before us, within a compass of
some 250 pages contains much varied and in-
teresting information. If we may find fault
with 80 admirable a book, we should say that
it was somewhat overlaid with dates and de-
tail. But, as the author terms the volume a
Sketch of the history of the order of advocates,
as well as of the biography of many of the il-
lustrious members of the French Bar, perhaps
this was unavoidable, The book travels over
a great extent of ground, or rather of time, it
speaks of events of great interest and impor-
tance, and traces dilligently and lovingly down
the stream of five hundred years of history,
the course of that great profession, the elo-
quence and ability of whose members have
done such splendid service for France.

That the history of an * order as ancient a3
the magistracy, as noble a8 virtue, as necessary
as justice,” should be interesting is but natu-
ral. But the history of the French Baris-
something more, It is the history of the cour-
age, the devotion, and the patriotism of many

* An Historical Sketch of the French Bar, from itaorigin
to the present day, with B“{g"‘ hical Notices of some of
the principal Advocates of the Nineteenth Century. By
ARCHIBALD Youxa (Advocate), Edinburgh. Edwoanston

& Douglas. 1869.
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of the foremost men of their country, it is the
history of the growth of liberal opinion, of en-
lightenment, and civilization.

The profession of advocate in France dates
from a very early period, and although existing
as a scparate order earlier than the reign of
Philip the Fair, the reign of that monarch is a
very important epoch in the history of the
French Bar. Philip made the parliament sta-
tionary, which formerly had followed the per-
son of the king, and thus he greatly increased
the power and influence of the Parisian Bar.

To a somewhat similar circumstance our
own Bar owes perhaps its existence. In this
country the ‘Bar,” in the sense in which that
phrase is commonly understood, cannot be
traced further back than the thirteenth cen-
tury, for it was not until after Magna Charta
that the Courts of Law were permanently set-
tled at Westminster, instead of following, as
they previously had done, the king’s person
in his journeys through the country. Speak-
ing generally, the French Bar is a provincial

- one, scattered over the country, while our

- own is metropolitan, the system of circuits

* in this country to a great extent obviating the
necessity of barristers settling in different parts
of the country.

The growth of business, however, has in
England already attracted great numbers of
the junior Bar into the provinces, and as un-
questionably the present current of our long
.needed law reforms sets in the direction of

- centralization as from many centres, the result
will be that our own Bar will become to a great
extent provincial also. If this be so, we fear
the result will be a degradation of the profes-
sion, which one would greatly deplore. The
<circuit system once destroyed, even the imper-
fect control the mess at present exercises would

beddestroyed, and all discipline would be at an
end.

No one can read a book such as that of Mr.
Young’s without seeing how vastly the ad-
niinistration of the law, and how greatly its

. dignity, depend upon the character and con-
« duct of those who are its ministers.

Already changes are at work (to which at-
#gention has been publicly drawn) which argue
3 Bt ill for the maintenance of the traditionary
i enour and dignity of the profession in this
«eeountry. It would be well for the Bar (if for
. once the body would act as their brethren in
: Erance have done repeatedly) to consider, in
~ Wjaw of changes which must operate upon

them, whether it would_ngt be desirgble to
‘orga:ize some new and distinet method of dis-
-cipline throughout the provinces, in forming
lpcal, bars, with appointed officers, or some
w 5yStam or machinery whereby professional de-
carym and order may be maintained, With
this. special evil of provincialism to contend
against, and under &M the changes and vicissi-
tudes hrough which France has passed, her
advocaies appear to have maintained un-
chapged the traditionary character, dignity,

and political power bequeathed them by theif
Roman forefathers. This is due, we think,

the more perfect organisation of the professio®
in France, and to its loyalty to itself, I?
France the status of the Bar, and the condu"'tf
of its members, has been considered matter ©
imperial concern, and the State has, by positi®
enactment, laid down rules for its guidance.

Laws have been passed from time to ti?® |

in France, regulating the conduct of the Ba :

One law provides that all arguments calculat

to injure the opposite party should be spoke?
courteously, and another forbids the advocat® :

to make any bargain with the party for who?

he pleads for a share of the matter in litigation

This latter rule would seem to resemble ouf
own, save that the rules of conduct which oF

tain at the English Bar are purely consuetd” :

dinary, and the disability which the Englis®
barrister lies under from enforcing by actio®
the payment of his fees seems to apply also 19
the French Bar, A subsequent law of Philif
the Bold, published in 1274, imposes upo®
advoeates the obligation of swearing that thef
will only take charge of those causes whi

they believe to be just, the refusal to take th®
oath being punished with interdiction. Thi$
rule opens up, no doubt, matters .which hav®

been subjects of keen controversy, with whic®

we here cannot deal, but we will only say tb?
in our opinion such a rule has only to be mad?
to be practically abrogated. * If an advocat®
refuses to defend,” says Lord Erskine, in b4
defence of Thomas Paine against the charge©

f :

publishing a seditious libel (this was in 1792 i

*“from what ke may think of the charge, or ©

the defence, he assumes the character of judg®

nay, he assumes it before the hour of judf’
ment.”

The conduct of advocates in this county
has been subjected to very little legislative i?]
terference. But a statute lately in force, 8%
for all we know it may be so yet, passed in t
reign of Edward L, o.p. 1275, enacts, ** Th®
if any serjeant, counsellor, or others, do 9".;
manner of deceit or collusion in the King
Court . . . he shall be imprisoned fof '
gear and a day, and from thenceforth shall 8%

¢ heard to plead in that Court for any mﬂ""if
And further, in that old book, the * Mirt®
des Justices,” ¢. ii, 8. 9, it is, among ot
things, ordained ‘“ That every pleader is t0
charged by oath that he will not maintain P
defend what is wrong or false to his knowlef
but will fight for his client to the utmost
his ability.” This in,g[?nction, ourBar we thl‘;,’;',
fairly carries out. The second and third e
cles of the French law which we have ™ of?
tioned treat of the fee of advocates, which ¥
to be proportioned to the importance 0
cause and the skill of the pleader, Thoﬂﬂ'
Wag never to exceed a sum equal to about
of our money.

ol

In the year 1291, Philip the Fair conﬁf“;,,‘

the enactments of Philip the Bold con_cf"“:‘l ]
the fges of advocates and the prohibitio

F @
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{:::We anything beyond the amount fixed by
Were . J0m time to time further regulations
° made with respect to the duties of advo-
re ®S, and it is almost amusing to read the
rléeifted recommendations and injuctions ad-
P]e::i?d to the advocates to be brief in their
faul 'N8s, prolixity having been cvidently a
eirr th the Bar of France atall times in
of f" hlstory. The litnitation as to the amount
€es seems soon to have fallen into disuse,
% find that in 1453 the advocates were re.
Mmended to be moderate in their fecs. One
timge’ Which obtains in England at the present
theef Namely, the signature of counsel under
jeet ¢ marked upon their briefs, was the sub-
10 “Watter of an ordinance in the time of Henry
iﬂciﬁand forms the occasion of a memorable
With e0t.  The king enjoined the Bar to write
their own hands beneath their signatures
Mount of fees they received. The Bar
& to obey the injunction, and in truth
“Uted it ag an insult, and to show their de-
::“ned _hostility went in_a body to lay-
]llnt: their functions, declaring that they vo-
math, Tily abandoned the profession of advocate
ou, T than obey a law injurious to their hon-
all . 0ur hundred and seven advocates in
Nang U8 solemnly protested against the ordi-
' a?i When the Parliament met there were
Stang Vocates to plead and justice was ata
is SUIL  In the end the Bar succeeded.
dige; ‘]3_ a very strong instance of the internal
ﬁleirp ine of the French Bar, and of loyalty to
any Order, and affords, perhaps, the first ex-
we o recorded of a strike. Be this as it may,
resol()“bt if the Bar here would ever act as
Utely or 50 completely in union.
te,.m“' 8uthor thus describes what may be
®d the organization of the profession.

“
By, From 8 pretty early period in its history the
by bof Paris was accustomed to arrange itself
e ®ches, in order that its members might
Werg ‘l" confer more easily. These benches
Justiop aced in the great hall of the Palais de
‘dy%e Orir the adjacent galleries. In 1711, the
Wep, a €8, former]y divided into eleven beunches,
nlmoan'ﬂl{ged in twelve. The first was composed
Plag, ®atirely of seniors, and a few seniors were
Whop, 2t the head of each of the others, after
the dmcamﬁ the younger members, according to
Orgy, ite of their admission into the order. This
pel‘fecsuho“» however, was found to be very im-
101 447 20d in 1780 the fifth bench contnined
men'VOca'tes, the seventh nine, and the eighth
twelgy, While the tenth had ninety-five, and the
ten.  In 1781, a reform took place, and
°°nta'n-er Was divided into ten columns, each
Solup, 10 from fifty to sixty advocates. Each
elected two depnties, whose functions
&4, °T two Yyears, and who might be re-elect-
‘long w.ese deputies from the different columns,
i 1th the former presidents of tae Bar, con-
engy, ":te Sonneil of the order, elected its presi-
ipling ched over its roll, and maintained its
reg The advocates were further divided
Plﬂ&der ¢ classes—listeners (avocats ecoutants),
Yocateg (\2V0Cals plaidants), and consulting ad-
(avocaty consultants). According to the

€ g,
l‘efus

ancient practice, the young licentiate from the
University was presented to the court by one of
the seniors of the Bar, and the president admin-
istered to him the oath to observe the laws, which
he took standing upright, in his gown, with un-
covered head, and right hand uplifted ; in short,
the ceremony of the oath seems to have been
very similar to that at present observed at the
Bcotch Bar. A minute of the taking of the oath
was then drawn up and signed by the senior, or,
as he was termed in the olden times, the god-
father of the young jurist. After taking the
oath, the advocate might assume the gown, but
he had not yet the right of pteading. e enter-
ed upoa a period of protation, calied le atage,
which, by a-decree of May, 1751, was extended
to four years. Upon the lapse of this period, his
pame was inscribed in the roll of advocates upon
the report of one of the chiefs of his benech or
column. The pleaders (avocats plaidants) were
highly respected, and had the right, not only of
appearing in the Courts of Parliament, but also
in all the inferior” judicatories. The mutual ex-
change of papers was considered one of the
courtesies of the profession, and, before pleading,
the advocates were in the habit of making ex-
tracts from tbeir briefs, containing the facts of
the case, and communicatiog them to the plaintff’s
counsel. Pleading and consultation for the poor
was one of the established rules of the ancient
Bar and every week nine advocates met in order
to hold gratuitous consultations on the causes of
the poor. The advocates, a8 at present, spoke
with their heads covered, except when they plead-
ed before the King’s Counsel. The consulting
advocates—advocati consiliarii, as they are term-
ed in the old ordinances—held the highest rank
st the Bar. They gave their advice to the plead-
ers, they regulated the affairs of families, and
were entrusted with many matters of the highest
moment.  They had a bench set apart for them
in Parlinment, and were entitled to a seat on the
ur de lis.  The head or president of the French
Bar was, and still is termed a bdtonnier. This
title dates back to the middle of the fourteenth
century ; but for a long time after that period it
was ot office of little importance. The name is
derived from an ancient usage, according to
which the staff (baton) of the banmer of St.
Nicholas, the patron of the confraternity of ad-
vocates, was carried at the head of the order in
processions and ceremonies. He who carried it
was termed bdtonnier. So late as 1602, however,
the dean (doyen) held the first place at the French
Bar, the ddtonnier only the second. The latter
is mentioned for the first time as the head of the
order in 1687 ; aud it is only since July, 1693,
that he has had a legal title to be cousidered the
head of the Bar. Formerly, the senior member - -
of the order, by date of inscription on the roll,
used to be elected bdtonnier. But as the great
age of the advocate thus chosen often unfitted
him from efficiently discharging the duties of an
office requi ing watchfulness and tactin no ordi--
nory degree, the order determined to give up thi
principle of election. The bdtonnier is chose
for one year only; but since 1830 it has bee
usual, at the close of his first term of office, t
re-elect him for a second year. The bdt(mgul -
has the privilege of making his business appoint
ments at his own residence, even with those wh«. .
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are his seniors at the Bar. The title of dean
(doyen) belongs to the senior member of the Bar
inscribed on the roll; but it confers no other
privilege than that arising from seniority. The
batonnier, the former batonniers, and the deputies
from the columns form a council, which meets in
the Advocates’ Library, and whose chief object
is the preservation of the discipline of the order.
The batonnier bimself adjudicates upon trifling
complaints against members of the Bar; hut if
the matter is of consequence, he reports it to the
council. If the suspension of a member, or the
erasure of his name from the roll, is to be de-
liberated on, the datonnier, after exsmining into
the matter, reports to the Crown counsel, and
their decision is registered. In the most impor-
tant and serious cases, the court is petitioned to
give judgment in terms of the requisitions of the
batonnier, and the conclusions of the Crown coun-
sel. At the expiration of his term of office, the
bdtonnier makes up the roll of advocates, with
the assistance of the former bulonnier and the
deputies, and deposits it in the register before
the 9th of May
(7o be continued.)

SLANDER.

Considering the very great importance of
the rights of reputation, it is somewhat sur-
prising that there is scarcely any branch of
the law which is less generally understood
than slander. Though the majority of persons
have, at some period in their lives, been the
victims of false and injurious reports, yet ac-
tions for slander are few and far between. The
fact that the decisions are frequently obscure
and conflicting, while the procedure for repa-
ration is cambrous and expensive, may account
for the infrequent appearance of this class of
cases in our law courts. Our daily experience
of unhappiness in families in the higher, loss
of trade in the middle, and violence and crime
in the lower classes, originating from false and
malicious statements, forbids our attributing
this reticence from legal process to any other
causes. It may, therefore, be interesting to
consider somewhat briefly the present state of
the law, and the defects therein, that from
these considerations we may educe some sug-
gestions for the further protection of the pub-
lic against— '

“The tongue that licks the dust,

But when it safely dares, is prompt to sting.”

Slander is an injury for whick, by law, an
action for damages will lie,  Criminal proceed-
‘ings cannot be taken for mere spoken words,
unless they are seditious, blasphemous, grossly
immoral, or addresced to a magistraje while
in the execution of the duties of his office, or
with reference to those duties, or uttered as a
-challenge to fight a duel, or with an intention
to provoke another to send a challenge, To
be actionable, the accusation must be wilful,
to the damage of gpother in law or fact, and
be made without lawful justification or excuse.
Express malice may be implied from the slan-
«der itself, and need not be proved. The alle-

gation must be false; it must impute an i’
dictable offence, a contagious or infectioud
disease, or be injurious to the profession Of
business of the plaintiff, or tend to his disher
ison. In the first case, not only a punishabl®
offence must be alleged, but it must be suc
a crime or misdemeanour as incurs corpor#
punishment. The charging an offence, theré
fore, merely punishable by a pecuniary p%
nalty, although, in default of payment, imprt
sonment shonld be preseribed, would not
actionable, the imprisonment not being the
primary and immediate punishment, .

But the more frequent ground of action i
that of specinl damage, as where, by the
wrongful act of the defendant, a servant was
prevented from procuring a situation, a trades’
man lost his custom, or a woman her marriag®
It should, however, be borne in mind, that the
damage must be the mere natural and dire¢
consequence of the unlawful act.

To the mird of a layman not versed in the
nice distinctions of the law, the definition ©
what is, or what is not slander, is most per”
plexing. For example, it is not actionable t¢
say, “J. S. is a murderous villain,” as thi$
simply implies an inclination; but to say,*?’
8. is & murdering villain,” would be actionabl®
because it imports a crime committed. T
charge another with a crime of which he cann®
be guilty, as having killed a person stil} living
is not actionable, no matter how much t
accused may have suffered in reputation ther®
from. It is also a matter of difficulty 0
ascertain what is an infamous punishmen

No one, we think, will be prepared tq ¥
that a greater injury can be inflicted by slande®
than when an imputation is made on a woms?
of loss of chastity, yet, as the law stands, 1°
damages can be recovered from the traducer
unless specific damage can be proved, whic 1
in many instances, is simply impossible. Ch#®
Justice Cockburn has said, “I think the 18¥
very cruel in preventing a woman who b8
been thus wantonly slandered from bringi
an action for the purpose of vindicating
character.,” Lord lérougham considered th°
law not only * unsatisfactory ” but * barb®%
ous,” while many other judges have regretted
the stote of the law in this respect, and ©
pressed their dissatisfaction that they were 1
at liberty to determine different]y. Niness maf
eusue from the excitement produced by b
slander a wife may become ill and incapﬁb“
of wanaging her domestic affairs ; her husbs®
may be put to expense in curing her, and 3¢,
it is held, that mere mental suffering or s;ck‘
ness, supposed to be caused by words ’301
actionable in themselves, would not be spe
damage to support an action. Iet, howe¥
the words be written, and the libeller w0Y
be liable to either imprisonment or damage®, .

Wewould hereinvite attention to the pun!
ment of the slanderer. In the time of Alff b;
the publicum mendacium was punished by ¢
cutting out of the tongue, subject to redeﬂ‘g
tion, juxta capitis @stimationem. The Greé

i
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Rgtlﬁed a penalty on the offender, and the
defen(;‘s added to the fine the mulcting of the
ant in damages. Until very recently,
sﬁg*‘fdesiastical Court had jurisdiction in
. of defamation, and we find in the London
exe ele of 1790, that a lady was publicly

«aimunicated in that year—
%qua?r defaming the character of another lady
Some tance. She was put in the Spiritual Court
sion allme since, but refused to make any conces-
of ¢ though repeatedly applied to by the friends
muni: cher lady. The consequence of excom-
T Ay o Ation ig she cannot enjoy any lezacy, inherit
Cring; Ate, or receive benefit by law except in

na} cases.”’

of thyethe 18_& 19 Vict. c. 41, the jurisdiction
ag 1, Eeclesiastical Court in cases of slander
left ; en abolished, and the only remedy now
Iti Y action of damages.
.. 138 been said by a learned writer :—
Would be highly inexpedient and mischiev-
Subject the uttever of every expression which
Dossibly provoke offence and retaliation,
‘lmate violence, to a penal prosecution ; it
88 o8 attended with fearful evils, legal as well
cogg _Y8L, if men’s mouths were to be closed to all
tiog ogn'cﬂtions in which the character or reputa-
they 3 Others might possibly be involved. What,
exel, '8 to be done if the evil cannot wholly be
l‘eg'u.a.e > and cannot be tolerated without some
intg 92

t
Ong
mj o
L

u
WOD] d

legale thi‘nk that the same necessity of proving
be Malice ag now would exist should slander
ity 3de punjshable in & Criminal Court, and
Pects, certainly have as strict procf. We
h‘Ve ulty differ from the great authcrity we
w°uldq30ted in thinking that men’s mouths
Nypio, o0 be closed in any fair or just com-
ng o l0ns respecting the character of others;
ere think that the present law places the
o] chlfise'.ix‘ to whom not unfrequently their
an . CLeT i3 their one chance of livelihood, in
gy, :‘ll“al position before thelaw. A working
hag 8 0 has been foully slandered, and who
Retioy, Stained special damage, must bring his
Wwity, > 20d must give security for costs.  This
8‘andemany is an impossibility ; and so the
hig Vic{.e" may reiterate his falsehoods, and ruin
of "edr“n Wwithout the latter having any means
Perig, .88, What wonder, then, that the ex-
Ay o0 Of Criminal Courts will show a long
od _Nmes of violence, arising from un-

Slay, or Slander. Libel is in law worse than
Pupy; .+ V€Cause (it is said) of the more durable
! peq,: 3nd the deliberation of the slanderer
Pherefg,.gl',‘g the statements to writing; and
1§ °mp;.] has been mnade penal, while slander
the me"&tlvejy free. We do not urge that
the slang Punishment should be awarded to
;al on wl‘:re“ as the libeller, but we can see no

8¢]

Bhomgo,:l‘ terding to the damage of another,
;10 e“tero-l @ compellable before magistrates
i Mo recognizances for his good be-
ten e futur.e, and that words which
Pogeg of b_WO!'lld be libels, should for the pur-
sDoken_ nding over be considered slanders if

it w;?‘"‘ for th

|-

Y the utterer of a false and malicious,

In the consideration of this subject, we have
derived considerable advantage from the peru-
sal of the recent edition of * Starkie’s Law of
Slander and Libel,” edited by Mr. Folkard.—
Law Magazine.

CRIMINAL TRIALS WITHOUT JURIES.

The Canadian Parliament last year passed
avery remarkable Act, making a radical change
in the constitution of criminal courts by dis-
pensing with juries. A writer in the Canada
Law Journal for November says, *It is one
of those gigantic strides in legislation, the full
bearing and extent of which is not at first
fully perceived, but when brought into use,
and its value seen, we all are apt to wonder
why it was not long before placed on the
Statute Book.”

This is certainly an accurate description;
it is a gigantic stride in legislation, and one
which requires strongevidence of its beneficial
operation to induce approval in this country.
A correspondent, in a position which gives
him an opportunity of learning the general

feeling of the country, tells us that the statute
was introduced by the head of the Govern-
ment of Ontario, the Hon, Mr, Attorncy-Gen-
eral Macdonald, and * that the. measurc has
been most {avourably received by the Judges,
the Bar, and the general public.”

From the artcile in the journal before men-
tioned we find the scope of the statute to be
this. Each local judge in Ontario sittting
under the provisions of the statute, and for
every purpose connected with or relating to
the trial of offenders, is created a court of
record.  No regular sittings are appointed,
but the court sits from time to time as occa-
sion may require. The Clerk of the Peace is
appointed to act as clerk of the court, and the
sheriff acts in the same way as in other crim-
inal courts. .

The jurisdiction of the court, as respects
the nature of the charge, extends to ‘“all
offences for which a prisoner may be tried at
a general session of the peace,” in other words,
to nearly every crime, short of a capital felony,
known to the law; and if convicted, **such
sentence as the law allows and the judge
thinks right” may be passed upon the convict-
ed persons. The jurisdiction, however, is limit-
ed to persons committed to gaol on such charges
and consenting to be tried by the Judge.

The procedure is this: Within twenty-four
hours after a prisoner is committed to gaol for
trial upon any such charge, the sheriff notifies
the Judge of the fact, and when the local pro-
secutor}is ready to proceed (having received
and examined the depositions and papers which
the law requires to be laid before him for the
purpose) he informs the Judge, and an ordgr
is at once issued, and under it the prisoner I8,
brought before the Judge in open court.
formal accusation in the nature of an indict-
ment describing the offence (prepared in the

mean time by the public prosecutor from the
]
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depositions, &c.) is then read to the prisoner
by the Judge, as the charge against him. The
prisoner is then informed by the Judge that
he has the option of being forthwith tried by
the Judge without the intervention of a jury,
or remaining untried till the next court of
general session of the peace, or oyer and
terminer. If the prisoner, as he has a right
to do, declines the jurisdiction and demands
a jury, he isremanded to gaol. If he consents
to be triéd by the Judge, he is at once arraign-
ed and called upon to plead to the accusation.
If the prisoner plead *‘ guilty ” sentence is at
once passed. If his plea be ‘‘not guilty,” his
trial is at once proceeded with, if the Crown
and prisoner are both ready, or, if not ready,
the proceedings are adjourned to an early day.
On that day the trial is entered upon, but may
be further adjourned in the discretion of the
Judge for the purpose of comnpleting the evi-
dence for the Crown ; that is, before the pris-
oner has gone into his evidence: or to enable
the prisoner to produce other and further
evidence, of which he was not aware at the
time he entered on his defence, as being ma-
terial thereto. The rule as to the other pro-
ceedings, and as to evidence at the trial, is the
same as in ordinary cases, and before passing
sentence upon the prizoner, the came questions
will be asked asin other criminal courts; and
if the prisoner has anything to urge why judg-
ment should be arrested, or why sentence
should not be passed, it is to be heard and
determined by the court. None but barristers-
at-law will be heard as counsel.

The arguments advanced in favour of this
procedure are, (1) speedy trial of prisoners,
and thereby a savingof expense; (2) the pre-
vention of the lengthened association of young
with hardened criminals before trial ; (8) pro-
vizion against the injustice of keeping innocent
persons incarcerated who are unable to find
bail.  The one argument in favour of a trial
before a single Judge, instead of before twelve,
is_obvious.” * What intelligent man,” it is
said, ‘*conscious of innocence, would not pre-
fer being tried before an educated man, trained
to the investigation of facts and above the
reach of irregular influences, rather than by a
number of nen taken from the general com-
munity, utterly unacquainted with the inves-
tigation of facts, and with but little scope for
the cxercise of their reasoning powers.” ~ This
¢ is the whole question, and it is a question
which is coming more pear]y to the surface in
England, and our criminal courts are now the
. only courts in which a Judge cannot by any
. possibility be called upon to decide upon facts.
In Chancery, Bankruptcy, Common Law, and
Divorce, the Judges are now in various ways
-gelected by the parties to adjudicate upon facts.
Tt would be in the last degree unconstitutional
to compel any person to submit to judicial de-
cision upon both law and fact, and more par-

tant when it will be made optional for the
prisoner to be tried with or without a jury.

At any rate we fully concur in the views of
our Canadian contemporary, and consider the
experiment one which in a new country migh
be safely made with possibly useful results-
And we in the old country may derive advan®
tage from observing the operation of the stat-
ute, and if we see that it works well, may it
time follow the example thus set us.—La¥
Times.

——

ONTARIO REPORTS.

ELECTION CASES.

(Reported by HExRY O’Briex, Esq., Barrister-at-Law.)

Rea. Ex Rer. Forp v. McRaEk.

Treasurer—Annual appointment—Election—Contract with
Corporation—Notice to electors of disqualification.

The Treasurer of a Township was appointed by annual
by-laws, which were silent as to time, in 1859, 1860 an
1861. In 1861 the defendant became his surety
bond, which, however, did not state the duration of 'lb°
liability. In 1863 the saime Treasurer was also appnm?‘
ed by a similar by-law. In 1864 the by-law limited hi%
liability to the year 1864. From thence to 1868 no time
was specified, but was in that year. In 1869 the Treas
urer’s accounts were audited and found correct, He
that this bond was only a continuing security until the
expiration of the Treasurer’s term of office, and that the
liability ceased on his re-appointment in 1863, and th!
therefore the defendant had not an interest with
corparation so as to disqualify him as a councillor.

To entitle a candidate to the seat claimed by him on tb®
ground of his opponents disqualification, it must
shewn that the qualification was objected to at th®
nomination, so that the electors might have an oppo™
tunity of nominating another candidate.

[Chambers, February, 1870.]
This was a writ of summons in the nature 0

& quo warranto, calling upon Farquhar McRae $¢

show by what authority he exercised or enjoy®

the office of Reeve of the Viilage of Colborper
and why Charles Raymond Ford should ot b®
declared duly elected to the office of Reeve 8D

admitted thereto. i
The statement and relation of Ford complain®’,

that he Ford was duly elected Reeve, and oug

to have been retarned, &c., &c. He stated th®
following cause why the election of the defends®

to the office should be declared invalid, and B

Ford, duly elected thereto—First, that the ¢

fendant was disqualified by reason of his havibh

at the time of such election, an interest in ;
contract with the Corporation of the Village ©

Colborpe, in that he was bound in a bond to t

said corporation in $2,000, for the faithful P‘:f

formance by one Merriman of the duties

Treasurer of the Municipality, of which

electors had notice. That before the openiHB:d

the poll on the 3rd of Javuary last, he F"r‘

notified the Returning Officer and the elect"ed

then present, that he claimed to be duly elect

Reeve for the present year, and protested agﬂ':’ha

any poll being opened or votes taken bY

Returning Officer for candidates, and deliver®

to him and to the defendant printed copi€®

ticularly so where the subject matter is a | the following notice :—¢+ Take notice that Iﬁl’iﬂ.
-«riminal charge. But we can easily believe | to be duly clected Reeve for the Village of L1
- that even in England the time is not far dis- | borne for the year 1870, on the ground th®
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3 the op)
’nﬂted an
lnaﬁbn 0
of Colpg

y persor duly qualified, who was nom-
d seconded for that office, at the nom-
f Reeve and Councillors for the Village

o roe, for the year 1870. Mr. F. McRae,
dig only other person nominated for Reeve, being
3 %llaliﬁed on the ground that he is surety for

" .. Merriman, Treasurer of this Municipality.
by Teby protest against any votes being received
Rye ® Returning Officer for any candidate for
Kive"’v and notifiy the electors that any votes
o8 by them for candidates for Reeve, will be

oW away,
Th (Signed)  C. R. Forpn.”
‘u:hrela-ﬁon farther stated that printed copies of
. 1 Dotice were posted up in conspicuous places,
Or to the opening of the poll.

m::“l- A. Harrison, Q.C., supported the sum-
wh 8, and contended that it did not matter
®ther there was any liability on the bond, but
i:h‘lﬂest.ion was whether there was a contract
the, the Corporation, and it was admitted that
0 T® was, and no discharge was shown. The
rud' too, was conditional, to the effect that the
hep 8Urer should at all times, during which he
off h}s office, do certain acts enumerated. The
m % i8 not an annual office. The re-appoint-
0t of the Treasurer from year to year was an
the Soessary Act. He cited secs. 161 and 177 of
Act of 1866 ; Inre McPherson, and Beeman, 17
L b Q B.99; Reg. ez rel. Blandv. Figg. 6 U. C.
7 % 445 Reg. ex rel. Rollo v. Beard, 1 U. C. L.
day | 8.126." Tha notice being given before the
N {h“f voting was sufficient to entitle the relator
forj € 8eat if the defendant should be disqualified ;
thei the electors had the notice, they threw away
T Yotes, which was all that was required.

th;:'”‘Wr. Q. C., shewed cause, and contended

ne the appointment of Treasurer was an annual
way 30d the bond was of no effect, after the year
Poo] UD: Peppin v. Cooper, 2 B. & Al 431 ; Liver-
A, Water Works Co. v. Atkinson, 6 East, 507 ;
3 Eg"o V. Keen, 1 M. & W. 890 ; Bamford v. lles,
& B‘“P 380 ; Mayor of Berwick v. Oswald 1 E.
Py 29,3 E. & B. 653, 56 H L. Cases, 856
Qo v. Gibb, 6 E. & B. 902; Reg. v. Hall, 1 U.
Rep 'IP-, 406 ; Reg. ex rel. Hill v. Betts, 4 Prac.
the ‘0‘13' Ho also contended that the objection to
beay €ction was taken too late; it should have
wa, ‘aken at the nomination, and the notice
Liny given just before the election: Reg., ex rel.
dda:,:"q Y. Edgar, 4 Prac. Rep. 86; Reg. ex rel.
Hay, %on v. Boyd, 4 Prac. Rep. 204: Reg. v.

" of Tewksbury, L. R. 3 Q. B. 629.
teriy) f“'ts were filed on both sides. The ma-
8¢ty are referred to in the judgment of

P\xtezkms‘)": J.—In this case there are no dis-
Deeemg“ﬂs. It appears that on the 20th of

the vme' last, at the nomination of Reeve for
the p;, 8¢ Of Colborne, for the present year,
ag c&n“i“"' and defendant were duly nominated
Domjpqy: 2008 for the office—no objection at such
the g, 100 being mude to the qualification of
Pollig, cndant. “A poll being demanded, the

oudf vas fized under the statute for the first
Puhlicly la :]ﬂlmary; on that day the relator
Dotie, sy n"t‘ﬁ?d the electors, as stated in the
e!:t out in his statement, that he claimed
Othep o oted Reeve, on the ground that the only
the d&.e 800 nominated being the defendant, he
®odant was disqualified, on the ground

that he was surety for the Treasurer of the
Municipality, aud he notified the electors that
sny votes given by them for Reeve would be
thrown away. The election nevertheless pro-
oeeded, and the defendant was declared elected—
having a majority of votes.

On the 12th of January this application was
made.

It appeas from the affidavits filed that Mr.
Merriman, for whom it is alleged the defendant
was & surety, was first appointed Treasurer by
o by-law for the year 1859, again by by-laws for
the years 1860 and 1861, respectively. In the
latter year the defendant became oge of his
gureties. The bond contains no recital, but the
condition is—¢ That if Merriman do and shall
from time to time and at all times during his said
office as Treasurer of the said Municipality, to
which he has been appointed, well and truly
account for all monies which he may from time
to time receive, &c., and pay over and deliver
any sum or sums ordered to be paid by the said
Municipal Council, their successors or assigos,
and in all things duly execute and perform the
duties of his said office, and if upon his dis-
charge or at the expiration of his term of office,
be shall render up quiet and peaceable posses-
sion of the borks and accounts belonging to his
gaid office ps Treasurer, &o., unto the said Muni-
cipality, their successors or assigns, then the
obligation to be utterly void, &c.”’

Now it appears that this Council annually
appointed by by-law their Treasurer : that Mr.
Merriman, as already stated, was so appointed
in the years 1859, 1860 and 1861, and in the lat-
ter year the defendant became his surety. Mr.
Merriman was afterwards re-appointed Treasur-
er by by-law in 1863, and also in 1864, in the
previous years his appointment was, as to time,
gilent; in 1864 the by-law specifically limits his
appointment to the year 1864 ; in the following
yearshe was also re-appointed without specifying
the period, until 1868, when his term of office
was again limited to that year. At the end of
all these years, including 1869, tne Treasurer’s
accounts were duly audited and found correct.
Attached to the Treasurer’s affidavit is the
bond in question, and it further appears by an
indorsement on it, that by a resolution of the
Council it has been cancelled. This was done
since this application was made, and could bave
no effect on my decision, but I only note the
fact as shewing that the Municipality consider
they have no claim underit. I also may remark,
that in the year 1863 this defendant was elected
& member of the council.

Looking at the conditions of the bond, from
which I must gather the contraot between the
parties, it refers to Merriman’s then appoivtment
a8 Treasurer, and the limit of the sureties in
point of time is that of bis discharge or the
expiration of his term of office. Now, consid-
ering that this office of Tréasurer was by the
uniform rule and action of the Municipality an
annual one and under the authority of an annual
by-law, and the condition of the defendant’s bon‘d
contemplated an expiration of the treasurers
term of office, it is, I think, only reasonable to
assume, that the Municipality and the Trensurer
acted upon the assumption that the term of office
expired at the end of each mupicipal year, and
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that the sureties joined in the bond knowing
such to be the case and only for the year, as
sworn to by the defendant. It istrue, asargued
by Mr. Harrison, if the Treasurer had not been
re-appointed, that under the 177th section of the
Muricipal Act he would hold office until removed
by the Council. But the fact of his re-appoint-
ment in 1868 implied at all events that his term
of office expired at the end of 1862, and his re-
appointment by by-law in 1864, expressly limit-
ing his appointment to that year. At the end of
that year his term of office certainly expired,
and as he made no default but faithfully per-
formed his duty, &c, as Treasurer, up to that
period, his sureties under the bond in question
were discharged from all liability—if they had
not been discharged at the end of 1861 or 1862.
There are no words in the condition indicating
that the sureties engaged to be liable upon kis
re-appointment from time to time. The council
might have taken a bond continuing the liability
of the sureties upon fresh re-appointments, but
such an intention should expressly appear in the
boud. What was said in giving judgment in the
case of Mayor of Cumbridge v. Dennis, E. B. &
E. 6569, which was the case of a treasurer’s boad,
has a strong bearing on this case There the
learned judges were of opinion that the sureties
did in fact look beyond the current year, but
they were constrained to give judgment for the
sureties. Coleridge, J., said, *¢I incline from
what generally passes on these occasions to be-
lieve that the parties did not think much about
the point, but knowing that the office was annual
gave their security for it as they found it.
However supposing that not to be so, we are
clearly not at liberty to resort to such considera-
tions in construing this instrument ; we must take
its words and apply the law to them. It is ad-
mitted that, prima facie, the security would be
limited to the time for which the office was
appointed, and it lies on the plaintiff to displace
this—and that seems to be just. The obligor
knows at the time to what extent he is bound,
and may estimate the liability which will devolve
on him during the time, but he cannot know what
liability may devolve on him at a distant time.
Suppose two different instruments in writing
were presented to him and he were asked, will
you be surety for one year or for the whole life
of the officer if he continues in oftice, would not
any man consider there was a great difference
between the two. I think therefore the pre-
sumption is, the defendant proceeded upon the
rate of things which he knew to exist, and that

" was, that the officer was appointed for a year,
and was liable to be not appointed for a second
year ; if that was presented to the mind of the
surety he would execute the bond with the know-
ledge of his liability, unless the terms of the
instrument were altered, would be over at {he
end of the year.” And Crompton, J., said, « It
is important that we should judge by the rules
of Inw and not by guess. Nothing is better
established than that a surety executing such an
dostrument as this is to be taken to be giving
security only in respect of the existing office.
When there is a re-appointment he has a right to
g1y the office is not thf8 same.” I refer also to
tne various authorities cited in that cnse,

Oun the whole I am of opinion that this bond

was only a continuing security until the expira-
tion of the Treasurer’s term of office, which term
ended upou his re-nppointment in 1863, and at
the furthest ended in 1864 under the by.law
limiting it to that year, and as it appears that
up to that period, and years after, the Treasurer
duly performed the duties of his office, and the
liability of the defendant ceased under the hond-
And that at the time of the nomination of the
defendant and of his election he had no interest
in a contract with the corporation arising under
the bond in question, and this application must
therefore be discharged.

It is not necessary that I shounld give any
Jjudgment on the other point raised I however
congidered the "question, and I arrived at the
conclusion, that ns the defendant’s qualification
Was not objected to at the nomination but at the
time of the poliing, when the electors could not
nominate another candidate, it would be unjust
to the electors and uureasonable under such
circumstances. to deprive them of n further
opportunity of electing a person of their choice.

The application must be discharged with costs.

Order accordingly.

COMMON LAW CHAMBERS.

In TR MATTER oF MaRY ThERESE KINNE.
Custody of infant—Right of father,

A girl aged thirteen years and ten months, who had lived
With her aunt from infancy, was allowed, on an applica-
tion by her father for her custody, on allegations thab
she wag illtreated by her aunt, to elect whether she
Wwould remain with her aunt or go to her father.

Semble, That if the child had recently left or been taken
away from her futher she would be ordered to return to
him without reference to ber own choice, at all cvents
up to the age of sixteen.

{Chambers, January 12, 1870.]

On the 6th Decemher, 1869, O’ Brien, on behalf
of Thomas Kinue, the father of Mary Therese
Kinune, obtained a writ of habeas corpus under
the provisions of 29 & 80 Vie. cap. 45, on the
fiat of Mr. Justice Galt, commanding Stephen
Keever and Lucy Keever, and such other person
as might have the custody or control of the said
Mary Therese Kinoe, to have her body before
the presiding judge in Chambers, &e.

The order for this writ was founded on the
following affiduvit of the father of the girl who
described himself of the Town of Hopewell, in
the County of Albert, in the Province of New
Brunswick, farmer :

* Mary Therese Kinne, now to the best of
my belief vesiding in the Towaship of Harwich,
in the County of Kent. of Canads, is my daugh-
ter by my late wife, Mury Kinne. now deceased-
She was born in Harvey, in the County of Albert
aforesaid, on the fifih day of March, one thou"
sand eight hundred and fifty six, and for the
greater part of her life she has resided with bef
aunt Lucy Keever. wife of Stephen Keever. 0
Harwich aforesnid, yeoman. Her mother di€
about three years ago. .

In August last I received letters from the 9'}'6
County of Kent, from persons acquainted wit
said Keever, and from the information th®
contained I was indnced to travel from ™Y
home in New Brunewick to Chatham in Ked
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gforesaid. to look after the child, and from the
sin"lnation I have received from inquiries made
th ®® my arrival in Chatham, I bave no doubt

3% she ig and has been most brutally and in-
it“.manly treated by her aunt aforesaid, and that
inm bsolutely necessary that I should take her
ho Charge and provide for her myself at my
e in New Brunswick.

wi Pon my arrival in Chatham, I had interviews
th the 8aid Keevers, and informed them of
v Jesire that the child should return to New
i ;".""'\ck with me. They seemed at first dis-
“."‘?d‘ to allow this, but afterwards appeared
w&lte wiling, and Mrs, Keever said she had only
gm':ted a little delay to prepare clothing for the
oul 8 departure, but this appears to have beeu
Y done to lull suspicion, as both the Keevers
‘t:' absolutely refuse to give up the child, and
ka, 'e that ghe has left them, and they do not
eo°" Where she is, but Mrs. Keever said she
Ud fing her, ”

On 17th December, Stephen Keever and Lucy
fever, made and filed a retarn to the writ to
eh?l effect that they could not produce the said
1d g4 commanded, as she was not and had

::t for some weeks past been in their custody
Coutrol, This return was verified by their

avits,

lbIAn enlargement was thereupon obtained to en-
: Thomas Kinne to object to the sufficiency of
tmth"“ﬂrn to the writ, and to contradict the
e 80f the facts set forth itg the return, under

* % of 29 & 30 Vie. cap. 45.
retl;ending this examination of the truth of the
too o 20d of an intended application under
the of the same act, for the apprehension of
eevers for disobedience of the writ, Mrs.
‘"e'.e" appeared in Chambers with the child,
Bing that gince the filing of the return she
she 8certained where the child was, and that
®u produced her in obedience to the writ.

th:cne“ day, Thomas Kinne, Mrs. Keever and’

’hild being in court,

of ‘hB"'e?{ moved for an order for the delivery
¢h r? child to her father. He filed affidavits
gd“cg",‘g Mrs. Keever with neglecting the child's
of 4 "“00_. with severe and improper punishment
"hiehe child: with gross acts of cruelty to her,
Wag Were alleged specifically : that Mrs. Keever
ls: fuch an ungovernable temper, that she
chijg ¢ fit to be entrusted with the care of a
ety that the child was of weak mind from the
i tx-8 of the ill treatment; and, from her youth,
io 3tment and fear of her aunt, was not fit
Pre e.-ge for herself ae to with whom she would
Wag |e o PemmP, He contended that the father
at ay f:“y entitled to the custody of the child,
Y6 of t“fﬂ 88 against a stranger, which, in the
thay 4 ¢ 1AW, the aunt must be taken to be, and
of 42" order should be made for the delivery
is°l"|d'to the father: that the affidavits
Benepy) °" improper treatment of the child
Violeneey » 8nd geveral specific acts of personal
King, t towards the child of an outrageous
Choogg l:t the child should not be atlowed to
Such e: ich she would prefer going to, being of
telligengg - 28% 80d not being of sufficient in-
g, thu: exercise a rensonable judgment;
contendede“n if 80 very intelligent as the nunt
» 8uch precocity itself might be re-

quired to be guarded against: that being under
fourteen years of age, she would in law be
deewed incapable of exercisiug an election;
that she was in fear and dread of her aunt,
and would aot under the influence of that fear,
and thaf the aunt had taught the child to dis-
like her father: that it would be improper in
every way, and contrary to the law of nature
that & father should be deprived of his child
whom he had not abandoned and was willing to
sapport, and whom he had evinced his determi-
nation to protect by coming the great distance
he had, upon hearing the reports of her ill treat-
ment by her aunt, and that it would be great
cruelty to the father to let him return home
believing that his child was ill treated, and in-
duced to dislike him. N

J. B. Read, in reply, filed affidavits stating
that the child was, when about seventeen months
old, taken by its aunt, then unmarried, to bring
up, with the consent of her father and mother:
that the aunt had continued to have the care of
the child until its mother’s death: that afterthat
event, with the consent of the father, the child
continued to remain with the aunt: that with
the same consent and permission the child was
brought to the Province of Outario from New
Branswick, where all the parties resided: and
that the child had ever since remained with the
aunt. The charges of cruelty, both general and
gpe‘clﬁc, were denied by Keever and his wife, and
their statements were corroborated by others. It
was algo stated that the child was sent to school
and well taken care of : that there were feelings
of hostility between Mra. Keever and the relatives
of her husband, who were said to be afraid that
Keever, who wae well off, would leave his pro-
perty to the child: that the child’s father had
no house of his own but boarded out, and that
the future welfare of the child rquired that she
should remain with her auat.

He urged that in addition to the evidence in
the affidavits, that the very appearance of the
child refuted the charges of neglect of her bodily
wants or mental culture: that the child was
resolved not to go with her father, but to remain
with her annt: that if the Judge was satisfied
that the case was met on the affidavits, the
father could not complain, as he had suffered
the child to grow up from infancy with the aunt,
who had all the care and trouble of training and
providing for her, and was attached to her: that
in law the father was not legally entitled to the
custody of the child under the circumstances:
that all the court or a judge could do would be-
to order that the child should be removed from
any restraint on the part of her aunt, and be
given to understand that she was free to go with
whom she pleased, without fear of the conse-
quences: that if she preferred to go with the
father she should be allowed to go with him, if
with the aunt, then to go with her.

The following cases were cited: Rex v. Smiths
2 Strange, 982; Rer v. Greenkill, 4 A. & E. 624
Rex. v. Inley, 5 A. & E 441; Reg. v. Smith, 21
L.J. Q B.116: Ex pa~te Barford, 3 L, T. N. 8.
467; Reg.v. Howes, 17 Jur. N. 8. 22; 8 EL &
El 332, .

The cnse was argued befire tha Chief Justice
of the Common Pleas and Mr. Justice Gwyane,
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who examined the child for some time apart from
her father and aunt, to ascertain the degree of
intelligence she had attained, and explained to
her fully that she was free from all restraint of
her aunt, and was then under their protection.

Judgment was thereupon given by

Hagarty, C. J., C. P.—We have carefully ex-
amined this child and explained to her ber posi-
tion. We have also read with much care the
affidavits filed on both sides. Wae think that the
father, upen hearing the reports of the alleged
cruelty, acted very properly in making this ap-
plication, and did what we should expect a parent
to do in such a case, but we do not think he can
succeed in his present contention.

The affidavits are certainly conflicting, but
there is a very satisfactory denial, well support-
ed, of the alleged cruelty of the aunt; and the
circumstances connected therewith are somewhat
unusual, because it is seldom that parties are so
fortunate as to be able to procure such strong
corroboratory evidence in denial of such specific
charges as is now produced. We consider the
charge of want of intelligence of the child not in
any way supported ; her maoners and answers
establish to our satisfaction that the child is &
peculiarly intelligent one, and fully understands
her position.

The only order we can make is, that the child
is free to go with whom she chooses, It is per-
haps only natural that having lived nearly all
ber life with her aunt and not knowing her
father, she will, if the latter has treated her
well, prefer to remain with her aunt than go
with her father; and it is important to be re-
membered that the aunt and her husband have,
since the child was an infant, taken care of her
and provided for her, at their own expense, and
the father has not, until now, made any effort
to get the child to return to him, and has paid
no part of the expense of maintaining her. 1f
she has not been well treated she has now an
opportunity of leaving her aunt and going to
her father and other relativesin New Brunswick.

We should regard the case very differently if
this girl had recently left or been taken away
from her father. In such a case the law ap-
parently orders her to return to her father,
without reference to her own choice, at all
events until she attain the age of sixteen.

The case of Reg. v. Howes, ante, cited by Mr.
O’Brien, i3 very strong as to the general rule.
Our Statute, Con. Stat. Can. ch. 91, sec. 26, sup-
ports that general view.

We decide this case on its particular circam-
stances without iufripging. a8 we believe, on the
principles laid down in Reg. v. Howes.

Upon the child electing with whom she will
go, the disappoiuted party must be careful not
to resort to any improper means to deprive the
other of the child. !

The learned Chief Justice then told the child
w that she might go away either with her father
or her aunt, and she at once With apparent
willinguess went to the latter.

&

QueEN v. RoBINSON.
[Chambers, January 26, 1870.]

Extradition—Evidencc—Deposition— 31 Vic. cap. 9%
Under sec. 2 of the abo¥e Act, the depositions that may D

received as evidence of the criminality of the prison¢t

must be those upon which the original warrant W ¢
granted in the United States, certified under the hand ©
the person issuing it.

A writ of habeas corpus was issued directing
the keeper of the gaol of the county of York, t
bring up the body of John O. Robinson. Th?
body of the prisoner was accordingly prodnce
before Morrison, J., with the writ and returg-

The cause of detention was shewn to be &
warrant of Alexander McNabb, Esq., the Potic®
Magistrate of the City of Toronto, dated the
22nd day of January, 1870,4setting out that
the prisoner was charged, on the oath of 0v®
Warren, a deputy United States Marshal, an
others, that he did on or about the 10th April
feloniously &c. burn and consume a certai®
dwelling house in the town of Somerville, &c-
in Maesachusetts, one of the Upited States; t°
be detained in custody uutil surrendered accord
ing to the stipulatious of the treaty between Her
Majesty and the United States of America, oF
until discharged according to law.

A writ of certiorari was also issued at the same®
time under which the Police Magistrate retaine®
all the proceedings had before him. It appesf”
ed from them that an information had been Ia!
before Mr. McNabb on the 22nd December 1asty
by one John C. Warren, a Boston Deputy Unit
States Marshal, stating that he had been inform*
ed, and believed, that the prisoner on or abo®
the 10th April Iast, did feloniously &e. barn an
consume a certain dwelling house (pot stating
the owner), at the Town of Somerville, in tb®
County of Middlesex, in the State of Massachy?
setts—and not even stating that the prisoner flo
to Canada. On this the Police Magistrate issu®
his warrant on the same day for the prisoner
apprebension, and upon which warrant he W8
arrested. He was remanded autil December 24tb:
when Jobn C. Warren examined and depos®
that — he knew the prisoner: that he l¢
Somerville last June or July: that he w5
charged with setting fire to a house owned !"
one Bassett. A paper was produced to the f""g
ness which contained statements and depositic®
made by three persons, named Patton, Horto%
and Fingay, stating conversations and facts wil
the prisoner relative to the burning of the hous?
in question—underneath which statements 9"
depositions was written—+¢ Middlesex, Dece®’
ber 18, 1869. There personally appeared °
above named (naming the parties), and m®
solemn oath to the truth of the above statemed
by them subscribed. Before me, IsaacS. Muso
Justice of the Peace.” The witness Warre
stated he was present when these statemen
were made, and that he saw the Justice of tb
Peace, Muse, sign them ; be also stated that B
Was not aware that any warrant issued on th"s‘
statements or depositions—hesaid that a warr®®
had issued for the prisoner’s arrest before
depositions in question—but he was not !\W“r,
that any depositions were taken under such ¥*
rant; he also stated thnt he knew Patton ”'fn
Horton, that be bad had a bench warrant !

July last against the prisoner upon s crimi¥
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Charge, arising out of the bankruptcy of the

TiSoner, upon which it appeared the prisoner
ad been arrested, and- that Patton and Horton
8 became buil for him in the charge, The
Prisoner was remanded to the 31st December,
€0 Warren was again examined, and a certifl-
¢ate being shewn to him, he stated it was a cer-
tificate of one John W Pettingill, Trial Justice
OF the County of Middlesex; he proved this
gertlﬁcme, aod that he Pettingill was a Trial
Ustice—no evidence was given as to what was
Weant by 5 Trial Justice. The certificate was
dateq 28th Docember, 1869, and it certified *¢ that
© Within complaint and warrantare true copies
f the original complaint and warrant before me;
1%, that the within named John O. Robinson
ath not appeared or pleaded to the said com-
Plaint ginge the date of the same.” Attached to
£ 18 certificate was a complaint—cominencing as
Tlows: «To Joha W. Pettiogill, Beq., a Trinl
Ustice, &c., Calvin Horton on behalf of the
Sommonwealth of Massachusetts, on oath com-
lains, that John O. Robinson, &c., on the i8th
o M&y, 1869, &c., the dwelling house of one
Arrett, in Somerville, &c , feloniously &e., set
T® to &c.,”—and he prayed that he might be
&Pprehended and held to answer to said com-
tint, &e.—underneath, on the same sheet was
Yarrant 1o take the prisoner and bring him be-
°Te the gaid Trial Justice, or any other Trial
Ustice, in any Police Court, &¢., to answer to the
:.reg')ing complaint of Calvin Horton &c. The
""FSS stated that he saw the original warrant
Information in September last; that he com-
pa"’.d the copy made then with the original infor-
co“‘_")n and warrant, and he said he knew the
ho‘"e! produced to be true copies; he stated
o 'Wever, that he never compared them with the
Meinal, nor did he see them compared.
€ prisoner called witnesses, from whose testi-
ol;"‘y it appeared that he left the United States
account of the charge arising out of his bank-
b Ptey, and that Horton and Patton were his
%, anq that Horton boasted he would have the
-180ner brought back : that the house in ques-
A " Was only partially injured by fire on 19th
thpm last. The person who coutracted to build
Nog o U%@ Was also examined. The house was
uished but in course of construction at time
oth, re, and no person resided in it at the time;
ey €vidence was given to shew that the owner
t ir"ett‘wus suspected to have burntit. Upon
th: evidence the Pollce Magistrate committed
Prisoer for the purpose of his extradition.
‘bril:. B. Read, Q. C., and Dr. MeMichael for the
in s".“el'. took various objections to the proceed-
M. i“The information upon which the Police
Mg “"N? acted was insufficient, and did not
Taut him to order the arrest of the prisoner,
epo the subsequent proceedings: that the
“in s"""{s of Patton, Horton, and Fingay, taken
°0ulde hmted States, were not depositions that
Crimig ® used or received as evidence of the
eceiy ality of the prisoner: that if they were
test ";’le they were not properly certified and
efor: : that the complaint and warrant made
Yeceiy gnd lssued by the Trial Justvlce were not
0 ox "l e, being only copies of copies, and that
o nu?h“-““’" or proof was given of the duties
ed thm""‘y of a Trial Justice: that it appear-
the prisoner was not guilty of arson,

the building set fire to being an uvnfinished and
unoccupied house, and not the subject of arson,
and that the warrant under which the prisoner
was now detained was insufficient, in not stating
whose house the prisoner set fire to.

John Patterson on the part of the Minister of
Justice, contended that the depositions were such
as could be received, and that they were proper-
ly before the Police Magistrate.

MoRrR180N, J.—The first and most material point
for determination is whether there appears upon
these papers returned before me, as provided by
the statute 31 Vie. ¢. 94, 8.1, of the Dominion (Be-
served Act, see stat,32,33 Vie.p.12) such evidence,
as, according to the laws of this Province, would
justify the apprehension and commital for trial of
theprisoner if the crime had been committed here.
Under the statute it is the daty of the offi -er (in
this case the Police Magistrate), to examine upon
oath, any person or persons, touching the truth
of the charge ; and by sec. 2, in addition, it is
provided, that upon the return of the warrant of
orrest, copies of the depositions upon which the
original warrant wasgranted in the United States,
certified under the hand of the person or persons
issuing such warrant, and attested upon the oath
of the party producing them to be true copies
of the original depositions, may be received in
evidence of the criminality of the person appre-
bended. In this case no oral testimony was
givea by any witness touching the truth of the
charge against the prisoner; all that was done
was the laying of an information by an officer
who deposed that he was informed and believed,
that the prisoner did burn and cousume & cer-
tain house, without stating whose house it was,
on the 19th April, 1869.

The truth of the chargze must therefore wholly
depend upon the depositions upon which the
original warrant was granted in the Uaited
States. On this argument it was conceded that
unless the statements or depositions of Patton,
Horton, and Fingay, taken before Isaac S. Muzo,
the Justice of the Peace, on the 13th December,
1869, were receivable and cou!d be read against
the prisoner, the case must fail, these deposi-
tions containing the only evidence to justify
the prisoner’s committal. The origiral, and the
?“ly warrant that appears to have been issued
in the United States was the one before me,
issued on the 20th September, 1809, by cne
Pettingill, styled a Trial Jastice (whom I as-
sume, although no explanation was given at the
time, to be an officer like our Police Magistrate),
upon a complaint made and addressed to him,
that the prisoner on the 18th May. set fire to tho
dwelling house of one Barrett. As our Statute
permits depositions taken in a foreigu court to
be read in Jieu of oral testimony, and where the
case depends wholly upon such depositions, we
must be strict in seeing that they ate depOS}l!ons
coming clearly within the meaning and provisions
of the 2nd section of the Statute. Now the state-
or depositions that were received as evidence of
the criminality of the prisoner and objected to,

were made on the 13th December, three months
after the original warrant issued, They are not
depositions made before the Trial Justice who
issued the warrant, but before another oﬂicey. a
Justice of the Peace. They have no caption,
nor do they state or indicate in any Way, on their
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face or otherwise, nor does it appear by any tes-
timony, written or oral, with what object or for
what purpose they were made, whether with a
view to the isshing of a warrant, or in reférence
to any antecedent Warrant or legal proceedings ;
they are not certified or referred to by the Trial
Justice who issued the warrant, or the Justice
of the Peace before whom they were made. For
all that appears, these statements may have been
made for some vther purpose quite distinet from
any criminal charge against the prisoner. Itis
to me quite clear, under the 2nd section of the
Act, that the depositions that may be received
ag evidence of the criminality of the prisoner,
are depositions upon which an original warrant
was granted in the United States, certified under
the hand of the person issuing it. Now the
statements or depositions in question are cer-
tainly not depositions upon which the original
warrant was granted, for they were, ns I have
stated, made several months after, and are not
in any way connected with the warrant: and in
my opinion, they were clearly not receivable as
evidence touching the truth of the charge, or the
criminality of the prisoner; and as without them
there was no evidence to justify the committal
of the prisoner for extradition, he is entitled to
be discharged Such being the decision I have
arrived at, it is quite unnecessary for me to con-
sider or decide the other points raised, some of
which it appears to me, upon consideration,
would entitle the prisoner to be discharged.

The prisoner will be discharged out of custody
upon this warrant.

BoNATHAN V. BowmanviLLE FurNITURE MANU-
FACTURING COMPANY.
. Patent—Irjunction.

In an action for an infringement of a patent, an application
under the C. L. P. Act for an injunction to restrain the
defendant was refused, the patent having been very
recently granted, and their heing conflicting afidavits
88 to the rights of the plaintiff to the patent, and held
that the plaintiif must establish his title at law before
he would be entitled to an injunction.

Semble 1,—That the application would also have been re-
fused under the Patent Act of 1869, sec. 24.

2.—That to entitle a plaintiff to an interim injunction or
account he must waive all claim to more than nominal
damages at the trial, [Chambers, Feb. 11, 1870.]

This was an application made after appear-
ance and before declaration, for an injuaction to
restrain the defen_dants from iofringing a patent
granted to the plaintiff on the 15th Qctober, 1869,
in pursuance of the Acts of that year. The
patent was for an invention called the ¢ Econ-
omical Bending Apparatus,” to be used in fur-
niture making, and was stated in the plaintifi’s
affidavit to be an improvement on machines in
ordinary use for bending wood for making chairs
and other purposes.

Mr. Green, (Patterson & Beatty), on behalf of
the plaintiff contended that the letters patent
themselves being granted under the seal of the
Commissiorier of Patents, obtained after com-
pliance with the formalities required by the Act,
afforded & strong presumption in favour of the
Plaintiff’s right to the invention patented: that no
case was made out by defendant’s affidavit throw-
ing any real doubt on ghe plaintiff’s titles, and
that at all events, if the plaintiff was not entitled
to an injunction the defendants should be order-
ed to keep an account uatil the trial of the action.

1 Maddock’s Ch. Prac. 191, 192: Baconv. Jones
4 Mylne & Craig 433 : Patent Aot 1869, ss. 24
25.

Elmes Henderson for the defendants filed sev-
eral affidavits made by the manager and work-
men of the defendunts to the effect that this
process of bending wood was origiually intro-
duced from the United States (it was not sworn
to be patented there), into this country, and that
the only differences between the process so orig-
inally introduced and that patented were a foW
immaterial improvements ia the latter, consisting
of & screw being used instead of a wedge, and &
few others of a like natare : that these improve-
ments were the result of frequent experiments
made during working hours and on defendants’
materials by the manager along with the plain-
tiff and the other workmen ot the defendants,
When each suggested any improvement that
occurred to him ; and, it was sworn in all thes®
affidavits, that in the opinion of the deponents,
any one of them would have been as much en-

titled to the patent as the plaintiff was; and the

Manager further swore, that the improvement in
the use of the screw before alluded to, which
¥ag stated to be the most material improvement
introduced by the patent, had been suggested to
the plaintiff by the manager himself. He cited
Cosyton on Patents, 821,

GwynNE, J.—The law of the Court of Chancery
as stated by Sir W. Page Wood, V. C., in Betls
V. Menzie, 8 Jur. N. 8. 358, is, that where th®
Patentee has had long enjoymeat then he shall
have an injunction to protect his right until trial,
even though his right under his patent be doubt-
ful. Here the patent is not ouly very recently
granted, but there are several affidavits filed by
defendants not only to shew that the patented
article was in use by the defendants when the
patent was granted to the plaintiff, but that the
Plaintiff acquired his knowledgeé of the article
when hired as a servant of the defendant, employ-
ed by them in the course of their business in the
use of the article patented, and in experimenting
for improvemeuts, which experiments! resulte
in the veryimprovements which bave been patent-
ed. Under these circumstances, upon the author:
ity of Gardner v. Broadbent, 2 Jur. N. 8., 1041, I
refuse to grant any injunection, and consequently
any interim account. The summons will be dis-
charged with costs to be costs in the oause t0
the defendants.

I have regarded the application as made under
the Common Law Procedure Act, but assuming
that & judge in Chambers can act under the
Patent Law Amendment Act during Term, an
that any judge, other than a judge of the court
in which the action is pending, can make 8B
order under that Act, my decision would be the
same in this case.

To entitle a plaintiff to an interim injunctio®
or order for an account under that Act, it woul
seem that the plaintiff must accept the conditioB
of waiving all clsim to recover more than nom!*
nal dawmnges at the trial of the action , Vidi V-
Smith, 8 El. & Bl. 976. I this case I thiok th®
plaintiff must establish his title at law before be
can obtain the aid of the court by way of injund”
tion or account, the latter being only granted in
substitution for the former.

Summons discharged.
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Terumption of death—Person not heard of for seven years—-
™ Period of death—Survivorship—Evidence.
&r: isa presumption of law that a person who has not
Dren heard of for seven years is dead, but_there is no
nevz:“)\,l)tion of his death at any particular period of the
I years,
3‘;:8'“ o legal presumption that a person shewn to be
cul at a given time has continued to live for any par-
ar period after that given time.
ug O Whoge title depends upon A. having survived B.
B, ' Prove affirmatively by evidence that A. did survive
Re B:w of all the authorities on the subject.
proﬁﬁ{}"‘" Trusts, L. R. 4 Eq. 416, 15 W. R. 741, disap-
s

';,"Y his will, bequeathed the residue of his estate to his

t}?é’%"wﬁ and nieces, share and share alike. F. died on
lett th January, 1861. N. P. M., one of the nephews,

wﬂhm home in Germany, on the;19th August, 1853, and
hs“ys Wwrote home regularly until Angust, 1858. The
frop, Ctter received from him was addressed to his mother,
Ayo, 2R board the United States’ frigate Roanoke, 15th
nn‘fs’llst, 1858, He was never directly heard of again by
thy 8' his family. In 1867, upon inquiries being made of
Cejy hited States’ naval anthorities, information was re-
ot yod that N. M., a sergeant of marines in the service
Yeay, € United States, deserted June 16th, 1860, while on
an de from New York to join the Philadelphia station,
n 5. 24 not since been heard of. This information w s
of ;‘ns‘ver to a letter of inquiry which stated the letter

gie; T+ M. of the 15th August, 1858, to his mother. A
Ke ition was, in 1869, presented by the administrator of
the oL for payment to him of a share of a residue of
tit]eelft;?te of F., which was in court to an account en-

fce.n, L€ account of the share intended for N. P. M.”

“umpcel]or James, contrary to his own view of the
'“’l;l t“t in deference to previous authorities, ordered the
gn “Pneglbe paid to the administrator of N. P. M.

e s
tlf;t“;gt the administrator of N. P. M. not having proved
any g P. M. survived the testator, had not established
The %i itle to the fund.

¢e¢-Chancellor’s order was, therefore, discharged.
(18 W. R. 303.]

chihis Wwag an appeal from a decision of Vice-

1ogy ellor James, which is reported 17 W. R.

wﬁ“{ question was whether Nicholas Phené Mill,
Yeap, 4 DOt been heard of for more than seven
dieg” ®urvived his uncle, Francis Phené, who
by hion the 5th January, 1861. Francis Phené
nepha Will gave the residue of bis estate to his
fy ©W8 angd nieces, share and share alike. A
Plie, s Presenting the share to which Nicholas
®atit)e Mill, one of the nephews, would have been
Sang; In cage he survived the testator, was
ing dng in court to ¢ The account of the share
minisged for Nicholas Phené¢ Mill,” and his ad-
Lip, T4tor petitioned for payment of the fund to
N-

on !‘;:tohs Phené Mill left his home in Germany
He oy s th August, 1853, and went to America.
Untj) o 0 the hnbit of writing home regufarly,
hip,  2UBust, 1858, The last letter received from
“\othe{ 8uy of his family, was addressed to his
Boarq o0 was dated the 15th August, 1858, on
Nnyy Y e United States’ frigate Roanoke, Boston
beppg 0;,""1- . He was never afterwards directly
quent by his friends. Tn fact, the only sub-
the o) Information about him was obtained in
Bhoy, 12708 Way. In 1867 inquiries were made
8 M of the United States’ naval suthorities,
of the nn;"el‘ to a letter which stated the letter
Ceiveq th th August, 1858, information was re-

At Nicholas Mill, a sergeant of marines.
aval service of the United States, deserted

[Fng. Rep.

on the 16th June, 1850, while on leave from New
York to join the Philadelphia station, and had
not since been heard .of. The Vice-Chancellor,
contrary to his own opi iion, but in deference to
decisions of Vice-Chancellor Kindersley, and a
decision of Vice-Chancellor Malins, held that
Nicholas Phené Mill must be taken to have sur-
vived the testator, and ordered the fund in ques-
tion to be paid to the administrator of Nicholas
Phené Mill. The other surviving nephews and
pieces appealed.

Bristow, Q C., and Everitt, for the appellants.
—The onus is upon those who seek to displace
our title. There is no presumption of the period
of death within the seven years, but the time of
death must be proved by positive evidence. The
petitioner bas not proved that Niceholas Phené
Mill survived the testator, and, therefore, has
not established his title. They cited Doe v. Ne-

pean, 5 B. & Ad. 86; Nepean v. Knight. 2 M. &

W. 884 ; Underwood v. Wing, 3 W. R. 228, 4 D.
M & G. 633; Wing v. Angrave, 8 H. L. Cas.
183 ; Re Green’s Settlement, 14 W. R 192, L R
1 Eq. 288; Dunn v. Snowden, 11 W. R 160, 2
Dr. & Sm. 201; Lambe v. Orton, € W. R. 111;
Thomas v. Thomas, 18 W. R. 225, 2 Dr. & Sm.
298; Re Benham’s Trust, 15 W. R 741.L. R 4
Eq- 416; 8. ¢. on appenl, 18 W. R. 180; Dow-
ley v. Winfield, 14 Sim. 277 ; Re Beasney’s Trust,
17 W. R. Ch. Dig. 140, L. R. 7 Eq. 498 ; Luakin
v. Lakin, 34 Beav. 443, 13 W. R. 944.

Amphlett Q. C. and Bagshawe, for the respon-
dent—The question of surviorship is a question
of fact for a jury, and, in the absence of evidence
to the contrary, they may infer that a person who'
was alive at a particular period continued to live
for 8ome time afterwards. We have shown that
Nicholas Phené Mill was alive seven months be-
fore the death of the testator, and the reasonable
inference for the jury is that he survived the tes-
tator, there being no evidence to the contrary.
If, 88 is said on the other side, we are bhound to
8boW positively that Nicholas Phen¢ Mill sur-
vived the testator, the result would be that if he
was seen alive in New York, in robust health an
hour before the death of the testator, still positive
evidence that he survived the testator must be
adduced. This would be absurd. Re Benham’s
Trust goes further than we need. We are con-
tent to take the rule of Doe v. Nepean, which i8
merely that each case must depend on its own
circomstances. In Rex v. The Inhabitanis of
Harborne, 2 Ad. & E. 540, which is approved in
Doe v. Nepean, the only evidence of s first wife
baving Leen alive at the date of her busband’s
second marringe, was a letter from ber, dated
twenty-five days before the second marriage, and
yet & finding upon that evidence that she was
alive then was upheld. In the recent cate of
Reg. v. Lumley, 17 W. R., 685, L R.1C. C. R.
198, an indiotment for bigamy, the Court of Ap-
peal held that the survivorship of the first hue-
band was a question for the jury., The question
is one of probabilities, and ; we say that in the
present cage it js more probable that Nicholas
Phené Mill survived the testator. In Underwood
v. Wing, there was no evidence at all of survivor-
ship, and the Court, therefore, couldonly look at
the onus probandi. Ke Green's Settlement, Dow-
ley v. Winfield, and Re Beasney’s Trusts, are sll
distinguishable from the present case. In the
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Re Benham’s Trust Lord Justice Rolt merely said
that be desired to have further evidence; he did
not say that, if no further evidence could be ad-
duced, he shnuld not act on the rule of Vice-
Chancellor Malins. In the case before Vice-
Chancellor Kindersley he merely acted as a jury,
and that is what the Court has to donow. They
refecred also to Rezx v. Twyning, 2 B. & Ald. 886 ;
Sillick v. Booth,1 Y. & C. C. C. 117; Hubback
on Succession, 175, et seq. ; Doe v. Jesson, 6
East. 80.
C. J. Hill for the trustee.

Langworthy, and @. 0. Edward, for other
parties.

Everitt, in reply.

Grrrarp, L. J., offered the parties an oppor-
tunity of endeavoring to obtain further evidence,
but the offer was declined on both sides.

Judgment was reserved.

Jan. 14 —Girrarp, L. J.—This is an appeal
from 8o much of an order of the Vice-Chaucellor
James as directs the residue of a fund which is
standing in court to * The account of the share
intended for Nicholas Phené Mill” to be paid to
his administrator. The order was made upon the
hypothesis that Nicholas Phené Mill survived
Francis Phené, the testator. The learned Vice-
Cuancellor, in making the order, stated that he
did so in deference to the authority of three cases
which were decided by the Vice-Chancellor Kin-
dersley, and a fourth ‘which was decided by the
Vice-Chancellor Maling, but at the same time he
dissented from their opinions, and expressed a
wish that the whole matter should be brought be-
fore the Court of Appeal. The testator died on
the 6th of January, 1861. According to one
view of the evidence, Nicholas Phené Mill was
last heard of in August, 1858; according to an-
other view, about seven months previously to the
testator’s death. That he survived the testator
was treated by the Vice-Chauncellor, in deference
only to the four cases referred to, as to be pre-
sumed. It will be desirable, therefore, to ex-
amine those cases and such others as bear mate-
rinily on the subject, before dealing with the
evidence more particularly. The cases decided
by the Vice-Chancellor Kindersley were Lambe v.
Orton. Dunn v. Snowden, Thomas v. Thomas.
They were all decided on the same general prin-
ciples. The propositions enunciated were, in
substance, these :—1lst. That the law presames
a person who has not been heard of for seven
years to be dead, but, in the absence of special
circumstances, draws no presumption from that
fact as to the particnla_r period at which he died.
2nd. That s person alive at a certain period of
time is, according to the ordinary presumption
of law, to be presumed to be alive at the expira-
tion of any reasonable period afterwards. And,
8rd. That the onus of proving death at any par-
ticular period within the seven years lies with
the party alleging death at such particular period.
The case decided by the Vice-Chancellor Malins
Was Re Benham’s Trust. He adopted and acted
on the decisions of Vice-Chancellor Kindersley.
but went somewhat farther, layiog it down s‘that
if you cannot presumé" death at any particular
period during the seven years, then, at the end
or expiration of the seven years, you must pre-
sume for the first time that he is dead, and you

must also presumg that within that time he 18
alive.” Re Benham's Trust, was appealed, an
the Lord Justice Rolt, in November, 1867, dis-
charged the Vice-Chancellor’s order, directing
further inquiries, and simply stating, according
to the only report I am aware of (16 W. R. 180)
that * there was no evidence for the Court to_ act
upon, and that it was a case, not of presumption,
but of proof.” In Dowley v. Winfield, the testa-
tor died in September, 1833. One of his two
sons went abroad in September, 1830, and was
heard of for the last time about twenty months
previously to his father’s death. The Court
ordered a share of the father’s residue bequeathe
to him to be transferred to his brother as the sol®
next of kin of the father living at the father’s
death. Security to refund was taken. In Mason
¥. Mason, 1 Mer. 308, a father and son wer®
shipwrecked together. The rules of the civil
law and of the Code Napoleon were relied on-.
Sir Wm. Grant =aid: “There are many instances
in which principles of law have been adop.ced
from the civillians by our English courts of jus
tice, but nona that I know of in which they have
adopted presumptions of fact from the rules 0
the civil law. . . . Inthe present case I do
not see what presumption is to be raised, and
since it is impossible you should demonstrate,
think that if it were sent to an issue, you must
fail for want of proof.” An issue was directed
whether the son was living at the death of the
father. Nothing appears to have come of it. In
Underwood v. Wing, which was al 30 & case 0
commorientes, & testator bequeathed personal es-
tate to J. W., in the event of his wife dying iB
his lifetime. The testator and his wife were
shipwrecked and drowned at sea. On the ques-
tion being raised between the next of kin of the
testator and J. W., who claimed under the will,
it was held, first, that the onus of proof that the
husband survived his wife was upon J.W.; second*
1y, that it was necessary to produce positive evi-
dence in order to enable the Court to pronounce
in favor of the survivorship; and thivdly, that
no such evidence having been produced, the next
of kin were entitled.

Underwood v. Wing was heard before Lord
Cranworth, Mr. Justice Wightman, and Mr
Baron Martin. Mr. Justice Wightman, in the
course of delivering judgment, stated: —“If ther®
be satisfactory evidence to show that the on®
sarvived the other, the tribunal ought so to de-
cide, independant of age or sex; an., if there b8
no evidence, the case is the same as a grea
variety of other cases, more frequent formerly
than at present, where no evidence exists, and,
of consequence, no judgment can be formed;
and afterwards added :—+* We think therec is B9
conclusion of law upon the subject ; in pnint ©
fact, we think it unlikely that both actually di
die at the same moment of time, but there is 9
evidence to show which of them was the survivor-
In Wing v. Angrave, another branch of the Sﬂ_me
case, the House of Lords concurred in the vie™
which had been taken by Lord Ctanworth ap
the learned judges who sat with him. In &
Green's Settlement, Mr. Green was murdered i
the Indian Matiny on the 3rd June, 1857; Mré
Green on the 16th of November following. 1",";
and Mrs, Green’s child escaped with its nati¥
nurse on the same 3rd of June, but was neve
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:&?ﬂ"ﬂl‘ds distinctly heard of. Aftevthe lapse of
Years and upwards; a petition was present-
h’:“d the present Lord Chancellor, then Vice-
«ybeallor, delivered the following judgment :—
ol ink that the rule which the Court sbould
:20W in this cage is analogous to that laid down
o w"de"‘f"“d v. Wing. The whole question is,
lagy oM I8 the onus of the proof thrown. The
‘io{:v on the devolution of whose estate the ques.
No'eanses is shown to have died on the 16th of
beror!nber; her husbaud is shown to have died
l‘elaﬁe her. A number of persons claim as her
in ons, and prove their kindred within a cer-
o egree, and, so far as now appears, thereisno
eprnearer_m kindred. On the other hand, the
enesentatlve of another person claims the pro-
w oy also, and shows that the person through
tion;n he claims was nearer of kin than the peti-
Vive ™3, and would have been entitled if he sur-
o hlsg mother; but a person claiming under
only & title must go further, and must show not
‘oyl‘hat the person tbrough whom he claims
Uld have been entitled if he survived, but that

h cually was entitled, or, in other words, that
a8 id survive. I am of opinion also that in this
‘hee tl}ere was some evidence to go to a jury that
" child died in the mother’s lifetime; the letter
ten t“. Green shows that at the time it was writ-
rrom\}e child, an infant in arms, was separated
of g its f:ather and mother, and was in the hands
Whe bative female nurse, in & time and place
“pere it was almost improbable that it should es-
A fiesﬂ'.uction. But I do not rest my decision

i s evidence, I prefer to rely on the grounds
°th:r Ihav'e before stated.”” There are three
eas cases in equity—viz.. Lakin v. Lakin, Re
in “l"'y s Trusts, and Re Henderson, referred to
demm case. In sll of these the period of the
ircul was inferred as a matter of fact from the
Wstances proved; not in any sense presumed,
iy, 18 appears to be the state of the authorities
i ne equity courts. The leading case, however,
N“:dﬂt law—viz., Doe v. Nepean, which is re-
Bnd before the King’s Bench, 5 B. & Ad. 86,
894 efore the Exchequer Chamber, 2 M. & W.
ed !;s In that case the lessor of the plaintiff claim-
on 4, grantee in reversion of & copyhold estate
10 Ar; death of Matthew Knight. Knight went
i berica. The last account that was heard of
ton Was by g letter written by him from Charles-
je'c,’"’" received in England in May, 1807.
fr ':'he“t was brought within twenty-five years
e date he was last heard of, and within
wg tzkfrom the date of the right accruing, if he
Yenrs fen to have died at the end of the seven
wa or,"’m. 1807. The Court of King’s Bench
Wwhe opinion that the lessor of the plaintiff,
thay 5278 D0 other evidence of Knight's death
dengy, "8 absence, failed in establishing that his
"jectmeook Place withjn twenty years before the
ent ont.brought. With reference to the arga-
“ inconvenience, Lord Denman said :—
weo "'e:: the sake of preventing inconvenience,
Yearg arbitrarily to lay down a rule that seven
earq o sence abroad (the party not having been
at (h, em)i was prima facie evidence of his death
i N of the seven years, such s rule would,
U Y great majority of cnses, may, in
Againgt et;e"-" ense, cause the fact to be foand
pplicab| e truth; and, as the rule would be
© to all cases in which the time of death

18 o

became material, it would in many be productive
of much inconvenience and injustice.” The Ex-
chequer Chamber adopted the doctrine of the
of the Court of King’s Bench in these terms—
viz., % We adopt the doctrine of the Court of
King’s Bench, that the presumption of law re-
lates only to the fact of death, aud that the time
of death. wheuever it is material, must be a sub-
ject of distinct proof.” It is obvious from these
passages that there is an inconsistency between
that which the Courts of King’s Bench and Ex-
chequer Chamber Jaid down, and what I have
quoted from the judgment of the Vice-Chancellor
Malins, as going beyoud what was laid dowor by
the Vice-Chancellor Kindersley. The Vice-Chan-
cellor Kindersley, however, seems tohave ground-
ed his opinion on certain portions of these two
judgments. There are, theretore, other parts of
them which it will be desirable to quote and ex-
amine. Thus, in the Court of King’s Bench it is
stated, ¢ Thereis no doubt that the lessor of the
plaintiff must recover by the strength of his own
title, and, in order to do so, must prove that he
had a right to enter on the lands sought to be
recovered within twenty years from the eject-
ment ,brought ; and consequently, as the pre-
gumption is that a person once alive continues 80
until the contrary is shown, tho leasor of the
plaintiff is bound to prove, first, the death of
Matthew Knight; and secondly, that it took
place within twenty years before the ejectment
brought.” And in the judgment of the Exche-
quer Chamber the following are the material
passages bearing on this part of the subject :—
“The Court is called on to review the decision
of the Court of King's Bench in Doe v. Nepean.
The doctrine there laid down is, that where 3
person goes abroad and is not heard of for seven
years, the law presumes the fact that such per-
son is dead, but not that he died at the begin-
ningor at the end of any particular period during
those seven years; that if it be importantto any
one t0 establish the precise time of such person’s
death, he must do so by evidence of some sort to
be laid before the jury for that purpose, beyond
the mere lapse of seven years since such person
was last heard of. After fully considering the
arguments at the bar, we are all of opinion that
the doctrine so laid down is correet. It is con=
formable to the provisions of the statute of James
1., relating to bigamy ; more particularly to the
statute 19 Car. 2, o. 6, relating to this very mat-
ter, the words of which distinctly point at the
presumption of the fact of death, not of the time;
it is conformable also to decisions on questions of
bigamy and on policies of insurance, anditis sup-
ported and confirmed by the case of Rex. v. Inha-
bitants of Harborne. It is true the law presumes
that a person shown to be alive atag v M
remains alive until the contrary be shown, for
which reason the onus of shewing the death of
Matthew Knight lay in this case on the lessor of
the plaintiff,. He hasshown the death, by proving
the absence, of Matthew Kuight, and his not
having been heard of for seven years; whence
arises, at the end of those seven years, another
presumption of law, namely, that he is not then
alive; but the onus is also cast on the lessor of
the plaintiff of showing tbat he has commenced
his action within twenty years after his right of
entry accrued, that is, after the actual death of
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Matthew Knight. Now, when nothing is heard
of a person for seven years, it is obviously a
matter of complete uncertainty at what point of
time in those sdven years he died; of all the
points of time the last day is the most improb-
able and most inconsistent with the ground of
presuming the fact of death, That presumption
arises from the great lapse of time since the party
has been heard of, because it is considered ex-
traordinary, if he was alive, that he should not
be heard of. In other words, it is presumed that
bis not being heard of has been occasioned by his
death, which presumption arises from the con-
siderable time that has elapsed. If you assume
that he was alive on the last day but one of the
seven years, then there is nothing extraordinary
in his not having been heard of on the last day;
and the previous extraordinary lapse of time
during which he was not heard of has become im-
material by reason of the assumption that he was
living 8o lately. The presumption of the fact of
death seems, therefore, to lead to the conclusion
that the denth took place some considerable time
before the expiration of the seven years.” The
Vice-Chancellor Kindersley appears to have act-
ed on the passages in both these judgments
which are to the effect that the onus of proving
the death of Matthew Knight lay on the plaintiff,
because the law presumes that a person shown to
be alive at & given time remains alive until the
contrary be shown. Those passages are not es-
sential to the conclusion arrived at, or sound in
point of reasoning. The other parts of the same
Jjudgments go to prove that there is not, and ought
not to be, any such presumption of law. If there
was such a presumption, it would be no ground
for throwing the onus of proof on the plaintiffs,
where seven years had elapsed from the date of
the last proof of existence; on the contrary, it
would carry the period of deaht, as suggested and
laid down by Vice-Chancellor Malins, to the end
of the seven years. Butboth the decisions are that
it did not, and because it did not the plaintiff
failed, and did not recover the property he sought.
In the recent case of The Queen v. Lumley, it
was held, consistently with another judgment de-
livered by Lord Denman in Kez. v. The Inkabitants
of Harborne, 2 A, & E. 640, that there was no
presumption of law in favor of the continuance
of & life up to a particular period, but that it
was 8 question for the jury as a matter of fact.
The case was heard before the Chief Baron, Mr.
Justice Byles, Mr. Justice Lush, Mr. Justice
Brett, and Mr. Baron Cleasby ; and Mr. Justice
Lush delivered the judgment of the Court in
theso terms:—*‘ We are of opinion that the di-
rection to the jury in this case, viz., that, there
being no circumstances leading to any reasonable
infereuce that he had died, Victor must be pre-
sumed to have been living at the date of the
second mairiage, was erroneous. In an indict-
meut for bigamy, it is incumbent on the prosecu-
tion to prove to the satisfaction of the jury that
the husband or wife, as the case may be, was
alive at the date of the second marriage. That
i¥ surely a question of fact. The existence of
the party at an antecedent period may or may
not afford & reasonable. inference that he was
living at the subsequent date, If, for example,
it were proved that be was in good health on
the day preceeding the second marringe the in-

ference would be strong, almost irresistible, that
he was living on the latter day, and the jury
would in all probability find that he was so. If,
on the other hand, it were proved that he was$
then in & dying condition, and nothing further
was proved, they would probably decline to draw
that inference. But the question is entirely for
the jury. The law makes no presumption either
way. The oases cited of Rex. v. Tuwyning, Rez. V.
Harborne, and Nepean v. Doe, appear to us to es-
tablish this proposition. Wherethe only evidence
is that the party was living at a period which i8
more than seven years prior to the secoud mar-
riage there is no question for the jury. The
Provision in the Act then comes into operation
and exonerates the prisoner from criminal cul-
pability, though the husband or wife be proved
to have been living at the time when the second
marringe was eontracted. The legislature by
this provision satctions a presumption that &
person wbo has not been heard of for seven years
is dead ; but the provision affords no ground for
theconverse proposition—viz , that where a party
has been seen or heard of within seven years &
Presumption arises that he is still living —that,
88 we have said, is always a question of fact.”
True it is that Zhe Queen v. Lumley was 8
criminal case, and that the seven years had not
elapsed from the date of the first husband having
last been heard of ; but, though a jury might be
more ready to draw an inference in a civil than
in & eriminal proceeding, it carnot be that the
rules of evidence in each should be so far differ-
ent ag that there should be a positive legal pre-
sumption in the onme proceeding, and no legal
Presumption in the other. A prosecutor and 8
Person seeking to recover property have each to
pProve his case, and in each instance the object
is to arrive at, and act upon, the real truth.
Lord Denman, who delivered both judgments
in Doe v, Nepean, thus expressed himself in
The King v. The Inhabitants of Harborne :— 1
must take this opportunity of saying that noth-
ing can be more absurd than the notion that
there is to be any rigid presumption of law on
such questions of fact, without reference to ac-
companying circumstances, such, for instaunce, a9
the age or health of the party. There can be
no such strict presumption of law. In Joe v.
Nepean the question avose much as in Rez. ¥
Twyning. The claimant was not barred if the
party were presumed not dead till the expiration
of the seven years from the last intelligence.
The learned judge who tried the cause held that
there was a legal presuniption of life until that
time, and directed a verdict for the plaintiff,
because, if there was a legal presumption, there
was nothing to be submitted to the jury. But
this Court held that no legal presumption exist-
ed, and set the verdict aside. That is quite con-
sistent with the view which we take in the
present case, aud Rex. v. Twyning may be ex-
plained in the same way. Iam aware that in
the latter case Mr. Justice Bayley founds his
decision on the ground of contrary presumptions
but I think that the only questions in such cnses
are, what evidence is admissible, and what in-
ference may fairly he drawn from it.” Other
learned judges concurred in this opinion. The
notion of a legal presumption in favor of lifes
originated, I belivve, with the civil law, and WO
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bave gy William Grant’s opinion, in Mason v.
%0m, ag to adopting presumptions of fact from
3tlaw. It is a general well-founded rule that
tap;“on‘- seeking to recover property must es-
on 1sh his title by aﬂirm?nve proof. This was
a ® of the grounds of decision in Doe v. Nepean,
tl!:d to assert, as an exception to the rule, that
ei:’h‘mua of proving death at any particular period,
r within the seven years or otherwise, should

ce I"lth the party alleging death at such parti-
Wiar period, and not with the person to whose
© that fact is essential, is not consistent with
‘h" Judgment of the present Lord Chancellor,
N R Vice-Chancellor, in Re Green’s Settlement,
T With the dictum of Lord Justice Bolt when he
8id, in Re Benham's Trust, that the question
'fls one, not of presumption, but of proof; or
°"h the real substance of the actual decisions,
0: “’? sound parts of reasoning, in Doe v. Nepean,
o With the judgments in Rez. v. The Inhabitants
S arborne, and Reg. v. Lumley, or with the
Muciples to be deduced from the judgments in
"8erwood v. Wing. The true proposition is
4t those who found a right upon a person hav-
tz! Survived a particalar period must establish
At fact affirmatively by evidence The evi-
encﬁ will necessarily differ in different cases, but
‘“ clent evidence there must be, or the person
%8erting title will fail. This case bappens to be
Am], of an alleged member of a class of legatees.
®gatee’s survivorship of a testator is requisite

; clothe him with that character, is a tacit con-
i lon annexed by law to every ordinary imme-
le“e gift by will, and it follows that the repre-
DOtatives of a person alleged to be a legatee
th:“ prove, as against the other members of
U T class who prove their survivorship, that he
e“"ecl the testator, otherwise he was not a
egv‘_"ee at all. For these reasons, and upon a
1eW of the authorities and the judgments on
Prelch they rest, I am opinion that there is no
at :Ufnptmn of law as to t_he pgrticular period
wagp ch Nicholas Phend Mill died ; that it is »
the ter of fact to be proved by evidence, and that
Thigo[:"fs of proof rests on his representative.
At Tings me to An examination of the evidence.
was © hearing a further inquiry as to the facts
P . Offcred and was declined by each of the
thn‘;"; It was not admitted by the appellants
Yefer icholas Phend Mill was the Nicholas Mill
m red to in the communications from the
er:" lcan officials, but those communications
ey, 0ot objeoted to, and were read and com-
damed 00 by both sides. There are three affi-
Nieh:i The earliest in point of date is that of
Bhe jg a: Phen¢ Mill's mother. She states that
she M} ¢ widow of William Mill the elder ; that
that \I" England many yenrs ago to reside abroad;
the y. Icholas Phen4 Mill was born at Ostend in
he i&ar 1829 ; that on the 19th of August, 1863,
he y, home and went to reside in America ; that
erizte- letters to her and her family from
ddre, 85 that she recelved ffom him a ]_etter
Rogpy Zed from on board the United States’ frigate
"‘ithere’ dated the 15th August, 1858 ; that
e fam%he nor, as she believes, any member of
the el‘l y hﬂq heard from him since, and that
Quirie 'teh"!s bim to be dead. She speaks of in-
avi hat have been made for him. The next

low, it18 that of the petitioner in the court be-
* e is & brother of Nicholas Phené Mill.

a

He speaks of his brothers and sisters, and says
that the last that has or can be nscenaine({ or
heard about Nicholas Phené Mill is that, being
a sergeant of marines in the United States naval
gervice, and unmarried, he deserted from the
United States’ frigate Roanoke on the 16th J une,
1860. He further states that he was himself in
America from August, 1853, till April, 1862;
speaks of many fruitless inquiries and advertise-
ments, and adds that his information as to Nicho-
las Phené Miil’s desertion was derived from an
offcial letter, written in answer to one from his
golicitors to the Government authorities in Ame-
rica. The last affidavit is that of the clerk to the
petitioner’s solicitors. Ile speaks of letters of
administration being granted to the petitioner,
and proves the correspondence with the Govern-
ment officials in America. There were two letters
from the petitioners’s solicitors; each was an-
swered. The answer to the second was the most
explicit, and the only one necessary to refer to.
It is endorsed on the letter to which it is an
answer, and is in these terms:—

¢« Navy Department, Bureau Equipment and

« Recruiting, Washington, Dec. 11, 1867,

. ““Nicholas Mill was a sergeant in the Marine

Corps, and deserted June 16th, 1860, while on

leave from New York to join the Philadelphia

station. He has not been heard of from since
that date. M. Smirh, Chief of Bureau.”

This was in answer to a letter which stated that
Nicholas Phené Mill wrote to his mother on the
15th August, 1858, from on board the United
States’ frigate Roanoke, Boston Navy Yard,
Massachusetts, stating that he expected to be
long absent, but would write on his return from
his voyage. If this correspondence is excluded,
there is no other evidence than that Nicholas
Phené Mill was last heard of in 1858. There
would, therefore, be no sufficient evidence of his
baving survived the testator. Nor does the ad-
misssion of the correspondence supply the neces-
sary proof ; for though Iassume that the Nicho-
las’ Mill therein mentioned was the Nicholas
Phené Mill who wrote from the Roanoke, I cannot
infer from the statement of his desertion on the
16th June, 1860, that he was alive when the tes-
.mtor died in January, 1861. I ghould not do 8o
if it was a simple statement of desertion and no
more. The statement, however, is not simply
that he deserted, but that be deserted while on
leave from New York to join the Philadelphia
station, June 16th, 1860, and has not been beard
of from since that datey the reasonable conclu-
sion from which is that he never reappeared after
he went on leave ; that his leave was up on or
before the 16th June, 1860 ; and that being so
his name was on the books as & deserter. If I
am to draw a conclusion at all, I should infer
that & person in the position of a sergeant hav-
ing nothing against his character would not
desert, and that he had died while on leave, nu.d
80 was not heard of by the authorities. . It is
enough, however, for me to state that, in my
opinion, the barden of proof is on the repre-
gentative of Nicholas Phené Mill, and that he
has not proved affirmatively that Nicholas Phené
Mill survived the testator—a prdof which I con-
gider essential to his title. The order of the
Vice-Chancellor must, therefore, be discharged.
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(Continued from Vol. VI, page 82.)
JorIisDICTION—See FOREIGN GOVERNMENT,
LanpLoRD AND TENANT.

In 1860, A. made a lease to B., who cove-
nanted therein not to assign or part with the
possession of the premises without A.’s writ-
ten consent, and there was a re-entry clause.
In 1865, B. with A ’s written nassent to the
transfer on the old terms, sold to C., and let
him intc possession without a formal assign-
ment. In 1867, C., with A.’s written assent,
assigned the term to trustees for creditors.
The trustees sold to defendant, who took pos-
session. Held, that there had been no forfei-
ture. There was hever an assignee of the
whole term, 8o as to be subject to the cove-
nants ia the lease, and B.’s covenant was not
broken by letting C. into possession as he did,
nor by the transfer by the trustees to defend-
ant. — West v. Dobb, L. R. 4 Q. B. 634.

See CoveNANT, 2.

Law oF NaTrons—See ForREIGN GOVERNMENTS.

Lrasg-—Sce CovENANT, 2; LANDLORD aND TEX-
ANT.

LEaacy.

1. A testator gave to his wife ‘‘any money
that I may die possessed of, or which may be
due and owing to me at the time of my de-
cease.” He had insured his own life. Held,
that the debt accruing under the policy at his
death passed by the above bequest.—Peity v.
Willson, L. R. 4 Ch, 674.

2. Bequest to A. and B. as tenants in com-
mon, ‘‘and their respective heirs or represent-
atives.” A. died before the testator. Ifeld,
that A.’s share lapsed. The words were words
of limitation.—dppleton v. Rowley, L. R. 8
Eq. 189.

8. A contingent legacy which is given to an
infant, and which, or the income of which,
the executors are empowered to apply for his
maintenance, or education, or benefit during
mivority, as they shall think proper, carries
intereat from the death of the testator, although
he may not have stood in loco parentis to the
infant.—TIn re Richards, L. R. 8 Eq. 119,

that at a past time A. was in pecuniary straits,
and was gided by B., and had since paid his
debts, as the only support of the charge, i8
libellous.—Coz v. Lee, L R 4 Ex, 984.

LigxN.

A policy of insurance was assigned hy A. to
B. as a security for & judgment debt due from
A. to B., on which B. had created a charge in
favor of C. The premiums were paid by B.
during his life, and after his death by his ad-
minjstrator, at first of his own authority, and
afterwards by the direction of the court in an
administration suit. Ileld, that, as against C.
the admivistrator of B. had a lien upon the
money payable under the policy for the pre-
miums paid by him, but not for those paid by
B.—Norris v. Caledonian Insurance Co., L. Re
8 Iq. 127.

See VENDOR AND PURCHASER OF REAL ESTATE.

Marr1acE—See REvocaTroN oF WiLL.
MarRIED WoMaN— See Wire’s Equity.
MarsnaLLING OF A3SETs—See MoRrTGaGE, 2.
MasTER AND SERVANT.

Defendant sent his carman and clerk with 8
horse and cart to deliver some wine, and bring
back some empty bottles. Instead of return-
ing directly, as was his duty, the carman,
when about a quarter of a mile from the de-
fendant’s offices, drove «ff in another direction
on husiness of the clerk’s; and, while he wa8
thus driving, negligently ran over the plaintiff.
Held, that defendant was not liable.—Storey
V. Ashton, L. R. 4 Q. B, 476. -

Mistage—See SprciFio PEBFORMANCE, 2.
Moxey Hap aND RECEIVED.

The defendant received money for a married
Wwoman, and wrote to her that he held it at her
disposal. The wife died, and then the hus-
band, (who had not interfered in the matter,)
20d the wife’s administratrix sued the defend-
ant for money had and received to the use of
the wife. He'd (Keiiey, C. B., dissentiznte)s
that the action could be maintained, and by
the wife’s representative (Exch. Ch.)~— Fleet ¥-
Perring, L. R. 4 Q. B. 500; s.¢. L. R. 3Q. B
636; 8 Am. L Rev. 273.

See BANKRUPTCY, 1.

MorTgaGE.

1. A mortgagee is bound to convey the legs!
estate in the mortgaged property, and to de-
liver up the title deeds, to a person fro®
whom he has accepted o tender of his prinei-

®  See PowER; WiLy, 5.
Lex Loci—See FoREIGN GOVERNMENT.
LIBEL. ”~
To charge A. in the newspaper with ingrati-
tude in politically opposing B., and to allege

pal, interest, and costs, altiough such persoB ,
way have only a partinl interest in the equity
of redemption — ’eurce v. Morris, L. R. 8 EQ
27,

2. A party entitled to fuuds A. und B. wad®
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three mortgages: (1)-of A. and B.; (2) of A.
only; (3) of the surplus of both funds after
Payment of 1 and 2. Fund A. was absorbed
8 paying mortgage 1. Held, that fund B.
Must be applied in satisfaction of mortgage 2
in full, in priority to mortgage 3.—In re
Mower's Prusts, L R. 8. Eq 110.

8. A second n.ortgagee, with notice of a
Prior mortgnge to secure a sum and future
8dvances, is not affected by advances made
by the first mortgagees after they have notice
of the gecond mortgage. :

The mortgagor was a publican, the first
m°l‘tgsgee a brewer, the sccood a distiller.

Contrary custom was alleged in such cases.
Held, that it was not proved, and was bad for
Want of mutuslity and defined limits.— Daun
V. City of London Brewery Co., L. R. 8 Eq. 155.

See FixTurs ; Lien; TRUsT.

MU"’UAL CrEpITS—See BANKRUPTCY, 2, 3.
AVIGABLE WaTER—See STATUTE.
EGLigENcE!

1. A bank received gratuitously a box of
Which the owner kept the key. The box was
Placed in the outer of three strong rooms,
together with other customers’ boxes and
Wuch property of the bank. The cashier of
the bank had access to this room and ab-
Btracted eome -of the coutents of said box.
After this was discovered some further pre-
®autions were taken by the bank. Held, that
hero was 1o evidence on which the jury could
Properly find that the bank was wanting in
Ordinary care.— @iblin v. McMullen, L. R. 2
P.c gy,

2. The plaintiff on getting into a railway
e'll'x-inge, having a parcel in his right hand,
Placed bis left hand on the back of the open

O0F to nid him in mounting the step. It was
Mfter dark, and he could see no handle, if

re was one. The guard, without warning,
®lammed the door, throwing the plaintiff for-
ward anq crushing his hand between the door
8ad door-post, Held, that the defendants were
D0t entitled to a nonsuit. The jury were justi-
.:: in finding that the guard was negligent
R that the plaintiff was not, (Exch. Ch.)—
P "dham v. Brighton Railway Co., L. R. 4 C.

*619; 5 6. L. R. 8 C. P. 368; 3 Am. L.
Rev. 105,

Noy See MastEr AnD Szavast.
10B—8ee Cuxque.
‘)Vu,o"

‘}* dvanced money to B., with which to
n:“d 8 railway ; then B. transferred his busi-
®® to C. and afterwards gave his note to A.

for the above money, A. writiog that he looked

to B. and knew nothing of C. in the matter.
C. had the benefit of A.’s advance. A year
afterwards, A. applied to C. for & year’s in-
terest, which C. paid, and sent to A., B.s
cheque for the sum remaiuing to his credit,
directing A. to place it to the credit of C.
Ileld, that C. had not become debtor to A. in
B.’s place, and that A. could not prove against
C.’s estate.—In re Smith, Knight § Co., L. R.
4 Ch. 662.

PARLIAMENT.

Memters of either House of Parliament are
not criminally liable for a conspiracy to make
statements which they know to be false, in the
House, to the injury of a third person.—Ez
parte Wason, L. R. 4 Q B. 578.

PamenersHIP—See CompaNy, 2; TENaNcY 1IN
Commox.
PATENT.

A. filed a provisional specification and ob-
tained provisional protection. B. afterwards
did the like and obtained a patent for a similar
invention within the period of A.’s provisional
protection. A. then petitioned for a patent
dated as of the date of his provisional protec-
tion. Held, that A. could only have a patent
for such part of his invention as was not
covered by B.’s patent, to be dated with the
actual date of the petition.—Ez parte Bates &
Redgate, L. R. 4 Ch. b77.

See DiccovERY.

PAYMENT—See PRINCIPAL AND AGENT.
PERILS oF TBE SEA—See INSURANCE, 3.
PerPETUITY.

1. A power coupled with a term for five
hundred years given to trustees to enter and
manage an estate during the minority of suc-
cessive tenants in tail, for life, in tail, agsin
for life, and so on, is void for remoteness,
although all the tenants for life are én esse.—
Floyer v. Bankes, L. R. 8 Eq. 116.

2. A, having a power under her marriage
settlement to appoint a fund in favor of the
children of the marriage, appofnted part of
the fund by will to her son C. for life, with
remainder to such persons as he should by
will appoint. There was a general residusry
appointment of the fund, subject to all other
appointments of the same, to A.'s daughters,
to whom A. left other property also. Held,
that the appointment to C.’s appointees was
too remote, and that A.’s daughters took that
part of the fund; also that said daughters
were hot put to their election.— Wollaston v.
King, L. R. 8 Eq. 165. :

PirLor—Ses CoLLISION.
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PLEADING.

1. To a declaration on a bill of exchange
by the drawer and payee, the defendant
pleaded that he accepted the bill on the con-
dition agreed on by him and the plaintiff as
part of the consideration for the bill; viz.,
that in a certain event which bad occurred
the plaintif would renew the bill. Ileld, on
demurrer, that the plea must be taken as
alleging & written agreement, and was there-
fore good.— Yourg v. Austen, L. R. 4 C. P, 652,

2. Action on an award adjudging the price
to be paid for shares in & bank which the
plaintiff bad elected, under 25 & 26 Vio. c. 89,
8. 161, to have purchased by the bank before
it was voluntarily wound up and its business
transferred to another company. Equitable
plea, that plaintiff in consideration, &o., pro-
mised to consent to the winding up, &e., and
to exchange his shares for shares in the new
concern. Held, that the plea was bad. The
defendant’s remedy, if any, was a cross action
for breach of contract.— DeRosaz v. Anglo-
Italian Bank, L. R. 4 Q B. 462,

P LEDGE—Sec FOREIGN GOVERNMENT,
PowER.

A testatrix, having & general power of ap-
pointment over sums of money, gave pecuniary
Jegacies followed by a bequest of the residue
of her property. IHeld, that the legacies as
well as the residuary bequest operated as ap-
pointments under the power, under 1 Viet:
c. 26, 8. 27.—In re Wilkinson, L. R. 4 Ch
687.

See PERPETUITY ; REVOCATION OF WILL.

Pracrioce—See Costs ; PropucrioNn or Docvu-
MENTS,
PRINCIPAL AND AGENT.

The defendant, A., having purchased copy-
hold land, was admitted by C., who had acted
as his attorney in completing the purchase,
and had been appointed by the steward of the
manor a8 bis deputy for that turn to admit A.
Nine days afterwards A. gave C. a cheque on
A’s bankers for 8 sam including the lord's
fine, steward’s fees, and C.’s charges as A.’s
attorney. A. crossed the cheque at C.’s re-
quest to C.’s bankers. The amount of the
cheque was paid by A.’s bankers to C.’s
bankers, who retained the money for s debt
due to them from C. The lord sued A, for the

w» fine. Held (per BoviLy, CJ., & Moxragus
8mrrH, J., Byirs, J., dissentiente), that if C.
had power to receiyq the fine, he could only
receive it in cash or the equivalent of cash,
which might be handed over as it was received
to the lord; and that as against the lord the

crossed cheque for a large sum was no pay-
ment.— Bridges v. Garrett, L. R. 4 C. P. 580.
See CoMPaNY, 2; MASTER AND SERVANT ;
Save ; SpECIFIo PERFORMANCE, 1.
PrIoRITY — See MORTGAGE, 2, 3.
PRIVILEGE—See PARLIAMENT.
PRIvILEGED COMMUNICATION—See PRODUCTION OF
DocumEexTs
Probucrion or DNocoMenTs.
In an action against a railway company for
& personal injury sustained by a passenger on
their railway; the court allowed inspection of
communications made by agents of the com-
pany in the ordinary course of their duty, to
inform the company on the subject, whether
made before or after litigation was begun, the
same mnot being made confidentially with 8
view to litigation: those made with such 8
view are privileged.— Woolley v. North Ion-
don Railway Co.,L R 4 C. P. 602.
PromIssory NoTE—See BirLs AND NoTEs.
Prox1mMaTE CAUSE—See InsuraNcE, 8.
RaiLway—See NeaLigexcE, 2; Probucrion of
DocumeNTs,
RecourmeNt—See TeNANT POR Lire Axp RE-
MAINDER-MAN.
RePRESENTATION—See CoNTRACT,

Rzsreaint oF TrADE—Ses BeNEFIT SocisTY ;
CoVENANT, 1.
Revocation oF WipL,

By the will of A. a power was given to B. to
appoint by will, and in default of her appoint-
ment, the property was to go to the persons
Who at her decease should be her ‘¢ next of
kin.” B. appointed by will to C. and after-
wards married him. C. died in B.’s lifetime.
Held, that the above words * next of kin ** did
not imply the same class as under the Statute
of Distribution, and that therefore the will
Wwas not revoked. 1 Vict. ¢. 26, 8. 18.— Goods
of McVicar, L. R. 1 P, & D. 671,

See Coproin ; WiLy, 8.

SaLx,

The plaintiff, in England, sent an order t0
P., in Brazil, to buy cotton for him. P-
bought cotton, and shipped it in the defend-
ant’s vessel ; the invoice was made out 89
shipped on account and risk of the plaintiff
but the bill of lading was taken deliverable t0
P.’s order or assigns. P. wrote to the plain-
tiff, advising the shipment and saying, * E0°
closed please find invoice and bill of 1ading;
Wwe have drawn upon you for the amount if
favor of our agents, to which we beg youf
protection.” The invoice wus enclosed, but
the bill of lading, indorsed in blank by P-
was sent with the bill of exchange to P.'8
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8gent in England. The agent sent the two
OCuments to the plaintiff, who retained the
bill of lading, but returned the bill of ex-
°hange unaccepted, on the ground that P.
hai noy complied with his order. The plain-
 presented the bill of lading to_the defend-
Bnt, but he, being advised by P.’s agent, re-
fused to deliver the cotton. On & case stated,
the court baviog power to draw inferences of
fact: Heq (CreasBY, B., dubitante), that P.’s
Itention was, that the bill of lading should
Dot be handed over until the bill of exchange
Was accepted; that no property, therefore,
Passed to the plaintiff, and the defendaut's
Tefusal was right. (Exch. Ch.)—Shepherd v.
Harrigon, 1. R. 4 Q B. 493; 8. c. 6. 196;
8 Am. L. Rev. 718, 714.
AL—See Company, 1.
T-0¥r—See BARKRUPICY, 2, 3.
¥ITLEMENT—See Wirk's EquiTY.
HIP— See ADMIBALTY ; COLLISION ; INsuraNcE,

2, 4.

BMNDER—Sea LiBEL.
PXCIFIC PERPORMANCE.

1. In a bill filed by a purchaser for specific
Performance of a contract to sell land, it was
Mleged that the defendant P. informed the
Plaintiff that a written agreement WAs exe-
Cuted, ppg that P. eutered into the said
%greement . , . ns the ngent for” the plain-

8

UE, but that P. refused to give the plaintiff

the benefit of the contract. It appeared by
he bily that the agent was appointed orally.

*Murrers by the two defendauts, the agent’

d the vendor, were overruled. A written
Sontract wag sufficiently alleged, and would
® enforced, although there was no written
Ppointment of the agent.—Zeard v. Pilley,
" R. 4 0n, 548,
* The whole of an estate, except a small
Plot, wyg put up for sale in lots, subject to
® Testriction that no public house should be
Wit upon « the property.” In the particulars
of sale tne property was described as the M.
tate, and in the plan annexed, all the lots
°re Colored, but the excepted plot was un-
Soloreq like the lands of adjoining owners,
OUgh, unlike them, it was not marked with
. ® OWner’s name. There was nothing else to
OW that the vendor owned said plot. It was
MProbable that 5 public house would be built
ene Y of the adjoining estates. A suit for
Pecific performance was brought against one
® had purchesed o lot within a hundred
Jards of 4pq excepted plot, believing that the
°le of the vendor's estate was included in
® Particulars, and so would be subject to the

restriction. Held, that the vendor could only
compel it on entering into a restrictive cove-
pant as to the excepted plot.—Baskcomd v.
Beckwith, L. R. 8. Eq. 100.

Stamp.

1. 8. agreed by writing to become & mem-
ber of a mutual insurance company in respect
of an insurance for £300 oa his own ship ;
bat no stamped policy was ever executed. He
paid a call for losses of other members, and
made & claim for a loss of his own, but before
it was paid the association was ordered to be
wound up, Held, that S. was not a contribu-
tory. The contract was invalid for want of &
stamp under 35 Geo. IIL. 0. 68.—In re London
Marine Insurance Association, L. R. 4 Ch. 611.

2. A, a married woman, was next of kin to
one who died domiciled in England, intestate,
and leaving personal property there. A.’s
husband, B., did not reduce said property to
Possession in A.’s life, and after A.’s death
did not take out administration to her. A.
and B. were always domiciled in America, and
died leaving a child, C., there. C. empowered
D., in England, to take out administration for
bim. D. took out one to C.’s father, B., and
one to A. Held, that this was right, and that
8 stamp duty was payable on each. Lord
WesTBURY diss. on the ground that by the
law of A.’s domicile, of which the court were
bound to take notice, it would have been suffi-
cient to take one out to A.

When interest is recoverable by the letters
of administration it is chargeable with duty
under 55 Geo. III. o. 184.—Partington v.
Attorney- Qeneral, L. R. 4 H. L. 100.

StATUTE.

The defendants being empowered by & pri-
vate act of Parliament to render navigable the
River B., in doing 80 erected staunches there-
in, which, together with weeds, oaused silt to
accumulate, and thus caused the river to over-
flow the plaintifi’s bank. The weeds might
have been cut, or the silt dredged so 8s to
Prevent this. JHeld, that, as neither cuiting
nor dredging was shown to be necessary for
Purposes of navigation, and no negligence was
Proved, defendants were not liable.—Orqckncll
Y. Mayor of Thetford, L. R. 4 C. P. 629.

See BaxgruprCY, 1-3; CopIciL; CoLrisIoNn;
FravupuLENT CONVEYANCE; INSURANCE, 1;
PatenT; REVOCATION OF WiLn; StaMp,
1; Vorer.

StraTuTe or FrauDs—See Sproiric PERPORM-
ANCE, 1.
TeNancy 18 CoMMoN.
Co-owners of lands worked a quarry cn part



110—Vor. VI, N. 8]

LAW JOURNAL,

[April, 1870-

Digest oF ENcLISE Laow REeporrs.

of them, and let the rest to sgricultural ten-
ants. Other lands were purchased from time
to time out of the profits and for the purposes
of the quarry, and were conveyed in fourteen
cases in trust for said co-owners, in ten cases
without any trusts declared. One of the co-
owners, & woan, married, and her share was
settled, being treated as real estate, to her
separate use for life, remainder to her husband
for life, &c. Afterwards other lands were pur-
chased, as above, without any trusts declared.
Held, that the latier lands must be taken to
have been beld on like trusts with the former,
and that said woman's share passed as real
estate to her heirs; also that the husband
took no interest by the settlement in the after-
acquired lands —Steward v. Blukeway, L. R.
4 Ch. 603; 8. 0. L. R. 6 Eq. 479, 8 Am. L.
Rev. 717, 718.
TENANT For Lire AND REMAINDER-MAN.

Where during the minority of a tenant for
life part of the income has been expended
under the order of the court in improving the
estate, although the order was made in the
presence of remainder-men, and was expressed
to bo without prejudice to the right of the ten-
ant for life to have the amounts so expended
recouped out of the corpus of the estate, and
although the tenant for life die an infant,
there cannot be such & recoupment.—IFloyer
v. Bankes, L. R. 8 Eq. 116.

TrovER—See BANKRUPTCY, 1.

TrUST.

A woman conveyed land to her sons in trust
for her children for life, remainder to her
grandchildren. After giving large powers of
management and powers of sale to the trustees,
the deed provided that any child advancing
money to the settlor should have a charge by
way of mortgage on the land, and any child
paying off any part of an outstanding mort-
gage on said land should stand in the place of
the mortgagee for the sum so paid. One of
the trustees advanced large sums to the settlor
and paid part of the mortgage debt. Held,
that he was only entitled to a eale and not to
a foreclosure; both by the constraction of the
deed and because he was trustee as well a8
mortgagee. [Held, also, that he could not bid
at the sale against the objection of some of the
cestuis que (rust. Perhaps if no purchaser at
an adequate price could be found, the trustce
might purchase under proposals to the court.
Tennant v. Trenchdid, L. R. 4 Ch. 537.

See CoNtracT; CuntEsy; EQUITABLE As-
sIGNMENT; WiILL, 6.

VEXDOR AND PURCHASER OF ReaL EsTATE.

A purchaser of real estate upon a sale ¥
the court was kept out of possession for a yes?
by the plaintiff in the cause, who was himself
in occupation of the estate. Ie was then let
into possession by virtue of a writ of assistanc®
issued by the court. The plaintiff becam®
bankrupt. Jleld, that the purchaser was en”
titled to have paid to him out of the purchase-
money in court; (1) the costs ordered to bé
paid him by the plaintiff by the orders fof
said writ; (2) an occupation rent for the time
during which he was kept out of possessioni
(3) compensation for deterioration of the pro-
perty during the same period; (4) arrears of
tithes which he bad been compelled to pay.—
Thomas v. Buzton, L. R 8 Eq. 120.

See Speciric PERFORMANCE.

Vorkr,

By 30 & 81 Vict. ¢. 102, s 3, every *man”
having certain qualifications and not subject
to any legal incapacity is entitled to the frad-
chise. By a previous act, 13 & 14 Viet ¢. 21+
8. 4, ‘“in all Acts, words impoiting the masey*
line gender shall be deemed aund taken to iB°
clude females, . . . unless the contrary . . °
is expressly provided.” Held, that womes
could not vote for members of parliament
under the first-mentioned act: (1) becaus®
subject to a legal incapacity; (2) because the
word ‘“‘man” in said act does not includ®
women.—Choriton v. Lings, L. R. 4 C. P
874; Chorlton v. Kessler, b, 897.

WARRANTY. —See INSURANCE, 3.
Wirg’s Equity.

A married woman wrote out an assignment
to her husband of her reversionary interest i%
& trust fund, dating it before her marrisg®
and signing it in her maiden name, She di
80 to enable him to borrow money upon it
and moved thereto, as she alleged, by hif
threats. He sold said interest, and befor®
completion, sbout six months after signiPh
the above paper, she signed and gave to th®
purchasers a letter to one of the trustees ©
the fund, stating that she had before her ms®”
riage assigned her interest in the same to ¢
husband. The latter was at this time in Pri”
son. Held, that she had been guilty of a fra®
which precluded her from claiming her equit
to a settlement against the purchasers.—/n ré
Lusk’s Trusts, L. R. 4 Ch. 591.

WiLL. .

1. A will was witnessed by an attorney and
his clerk. After the testator’s death an 8%
davit was written out by the clerk and 8"",'“
to by the attorney, that, inter alia, tho ™"
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Dess gigned in the presence of the testator.
After the attorney’s ‘death the clerk for the
first time stated and testified that the wit-
Desses did not sign in testator's presence.
The court declined under the circumstances
tf’ et aside the will on the clerk’s recollec-
Yion, alone.— Wrizht v. Rogers, L. R.1 P. &
D. 678,

.2- The deceased wrote on the back of his
¥ill, which was not duly executed, a docu-
Ment hesded “2 codicil.” This document
Wag properly executed, according to the law
of the ccuntry where it was made, but could
ot by that law stand apart from, or establish,
the wijy, Held, that neither will nor codicil
tould be admitted to probate.— Pechell v. Hil-
derley, I, R. 1 P. & D. 678.

3. Decensed at the foot of his Will wrote:
“This my last wiil and testament is hereby
eancelled, and as yet I have made no other,”
Signed this in presence of two witnesses who
8tteated the execution. Administration was
Brauted with the memorandum sannexed —
Goods of Hicks, L. R. 1 P. & D. 623

4. If a testator of soupd mind reads a will
0d then signs it, the presumption that he
Underatood it is conclusive.—A(fer v, Atkinson,

"R 1P, &D. 665.

6. A party gave personalty to his son T.,
Y will, gubject to legacies thereinafter given,
2d then gave legacies to his daughters A. and

He next devised his real estate to T. and
“Ppointed him sole executor, and directed that

* Bhould reside with and be maintained by

* % long as A. should remain unmarried.
0; after living for a time with T., left of her

B accord and resided elsewhere. Held, that

" Wa3 only entitled to be maintained by T.

"Ting his life and while she resided with him,

* being always willing that she should do so.

Uson v. Beil, L. R. 4 Ch. 681.

See Cobicin; Leeacy; PEreeTUITY, 2;
P"WES; RevocaTioN oF WILL.
I,
XESB\S“ WILI., 1.

ORpg,
“

4s
“ ad::"“'ﬂt-'"—-Su InsuraNCE, 4.
“ o: —8ee Voren.

%Y due me at the time of my decease” — See

“ Negy Lraaoy, 1.
“Parg °f Kin"— 8, Revocation or WiLL.
“ Pm‘ o the Sea”— Ses InsuraNcE, 3.
“ Pory 1 Charge”—See CovListon.

0
“ ,:: % Loading »— g INsuRANCE, 2.
" Way»_See Aourrarry.

N Wa

r X
Ten of Conies”— See Dexp.

REVIEWS.

Law Macazive axp Law Review. London:
Butterworths, February, 1870.

The contents for this number are: Life
Assurance ; the City Courts; Exemption of
Private Property on the Ocean; the Land
Question ; the Charters of the City of Lon-
don; the New Bankruptcy Act; Slander;
the Law of Limitation; Trades-Union Legis-
lation ; the Works of George Coode; the
French Bar; Sanitary Law; also the usual
notices of New Books, Events of the Quar-
ter, &c.

A Report oF THE Case oF Tue Queex v.
GurNEY AND ormers 1IN ToE COURT oOF
Queex's Bexcm, witn AN IsTrRODUCTION
coNTAINING A Histoky or THE Case. By
W. C. Finlason, Esq., Barrister-at-Law,
Editor of Crown and Nisi Prius Reports,
&c. London: Stevens & Haynes, 11 Bell
Yard, Temple Bar, 1870,

It is well that a report of this celebrated
trial which has attracted so much attention
should be preserved. The questions raised
were such as may be raised any day in com-
mercial life. The respectability of the accused
and the seriousness of the charge gave to the
case an extraordinary interest. But the more
one reads of it the greater is the surprise that
the mayor of London ever committed the ac-
cused for trial; though it is still a greater
wonder that an intelligent Grand Jury found a
true bill. No fraud was shown from first to
last ; indeed there was not even misrepresenta-
tion. In equity it may be difficult to draw the
line between exaggerated praise and equitable
fraud ; but at law there can be no criminal
raud unless there be misrepresentation or
deceit. There was nothing in the case to
shew the absence of bona fides. On the con-
trary, the conduct of the accused throughout
went to shew entire good faith; there was
scarcely even guspicion. Those who took stock
in the venture and lost were in a hbumour to see
proof of guilt where there was at most sus-
picion. Their number was so great that the
cummercial community of the metropolis was
much convulsed ; and this caused that outside
pressure which is so dangerous to the’fair
administration of justice, and which unpercep-
tibly affected both the committing justiceand
the Grand Jury. Had there becn a responsible -
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public prosecutor there never would have
been a prosecution. The facts which tran-
spired at the trial and which are succinctly
given by Mr. Finlason in his introduction to
the report, entirely fail to bring home crimin-
alty to any of the accused. Mr. Finlason’s
dissertation on the law governing the case is
valuable, and his industry is indefatigable.
The volume contains 270 pages, and more than
one-third of the book is occupied by the
Editor in a review of the cases showing what
is and what is not commercial fraud cases at
law, cases in equity and cases in bankruptcy
are all made todo tribute. In addition to this
summing up of the learned Chief Justice, revis-
ed by himself, gives much additional value to
the work. The report should be in the posses-
sion, not merely of members of the legal pro-
fession concerned in the administration of
commercial law, but of Bankers, Directors of
Joint Stock Companies, and others who, from
time to time, are called upon to make annual
reports to Shareholders of their doings. In
documents of the kind there is more or less
of a tendency to the bright side. When this
tendency is so strong as to lead to a wilful
misrepresentation of facts, and persons are
thereby deceived, the criminal law may be
invoked with success.

———————

———
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THOMAS KIRKPATRICK, Esq., Q. C.

Thomas Kirkpatrick, Esq., Q.C., the Mem-
ber of the Dominion Parliament for Frontenac,
died at his residence in Kingston, on Satur-
day, the 26th March.

Mr. Kirkpatrick was born in Ireland, at
Coolmine, near Dublin, in the year 1805, and
was therefore in his sixty-fith year at the
time of his death. He was educated at Trin-
ity College, Dublin. 1In 1823, he came to this
country, and immediately afterwards com-
menced the study of the law in the office of
the late Judge Hagerman. He was admitted
as an attorney and called to the Bar in 1828,
and commenced the practice of his profession
in the city of Kingston. He at the same
- time held the office of Collector of Customs

at Kingston, to which he was appointed on
the'elevation of Mr. Hagerman, the former Col-
lector, to the Bench. Such combinations as
these, which, strange as it would seem now,
often occurred in those days. In 1844 an Act

of Parliament was passed, which compelled
him to resign either this office or his profes’
sion, and he chose the former alternative. 18
1846, he was made a Queen’s Counsel, at the '
same time as Hon. J. H. Cameron, Sir Henry
Smith, and the present Minister of Justicé
Sir John A. Macdonald. In 1857, he was 8P
pointed a Commissioner to settle the boundary
line between Upper and Lower Canada; and
in 1860, he was appointed one of the Provi?*
cial Arbitrators, Col. VanKoughnet and Ho?-
Mr. Morin being the others.

In politics he was a Conservative, and i
1867, was elected to represent the County of
Frontenac in the Dominion Parliament. H¢
was defeated, however, in 1858, by the Ho>
Alex. Campbell, in a contest for the Cataraq®
Division.

Mr. Kirkpatrick married in 1838 a daughtef
of Alexander Fisher, Esq., Judge of the Mid"
land District, by whom he had five sons and
two daughters, who survive him. He w8
greatly respected by all who knew him, as #
citizen, as a lawyer, and in the various way®
in which he appeared before the public. I?
private life he was beloved, and his death will
leave a blank in the old city of Kingston which
will not soon be filled up.

THE HON. M. H. FOLEY.

The Hon. Michael Hamilton Foley died
suddenly at Simcoe, in the County of Nof
folk, on the 8th instant.

Mr. Foley was born in Sligo, in Ireland, i
1819, and came to Canada in 1832. He co®’
menced life as a schoolmaster, and subs®
queutly edited several papers in the Refor®
interest. He was for some years a promine®
politician, and was Postmaster General in th®
Brown-Dorion administration in 1858, 89
again in 1862,

Mr. Foley was admitted as an Attorney .
May, 1851, and was called to the bar in 156?'

Of late years he practised his profession »
the Town of Simcoe.

_——

Curious TexurEs. — Middleton Cheney, *
Chenduit.—It is the custom in summer to 8“'"3
the floor of this Church with hay cut from the
Meadow, and in Winter straw is found st 180
expense of the Rector. A peouliar tenure &
prevails in the lordship of this parish; WHer
estates descend in the female line, the el
sister inherits by law.—Ozford Journal.




