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Technical end Bibliographic Notes/Notes techniques et bibliographiques

The Institute has attempted to obtain the best

original copy available for filming. Features of this

copy which may be bibliographically unique,

which may alter any of the images in the
reproduction, or which may significantly change
the usual method of filming, are checked below.
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Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommag6e

Covers restored and/or laminated/
Couverture restaur6e et/ou pellicul^e

r~~| Cover title missing/

Le titre de couverture manque

Coloured maps/
Cartes giographiques en couleur

Coloured ink (i.e. other than blue or black)/

Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/

Planches et/ou illustrations en couleur

Bound with other material/

Reli6 avec d'autres documents

Tight binding may cause shadows or distortion

along interior margin/
La re liure serrie peut causer de I'ombre ou de la

distortion le long de la marge intirieure

Blank leaves added during restoration may
appear within the text. Whenever possible, these
have been omitted from filming/

II se peut que certaines pages blanches ajout6es

lors d'une restauration apparaissent dans le texte,

mais, lorsque cela 6tait possible, ces pages n'ont

pas 6t6 filmies.

L'Institut a microfilmd le meilleur exemplaire
qu'il lui a iti possible de se procurer. Les details

de cet exemplaire qui sont peut-dtre uniques du
point de vue bibliographique, qui peuvent modifier
une image reproduite, ou qui peuvent exiger une
modification dans la m^thode normale de filmage
sont indiqu6s ci-dessous.
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Pages de couleur

Pages damaged/
Pages endommagdes

Pages restored and/or laminated/
Pages restaurdes et/ou pelliculdes

Pages discoloured, stained or foxed/
Pages d6color6es, tachet^es ou piqu^es

Pages detached/
Pages d6tach6es

Showthrough/
Transparence

Quality of print varies/

Qualit^ indgale de I'impression

Includes supplementary material/

Comprend du materiel suppl^mentaire

Only edition available/

Seule Edition disponible

Pages wholly or partially obscured by errata

slips, tissues, etc., have been refilmed to

ensure the best possible image/
Les pages totalement ou partieilement

obscurcies par un feuillet d'errata, une pelure,

etc., ont dt^ filmdes A nouveau de facon &

obtenir la meilleure image possible.

Additional comments:/
Commentaires supplimentaires;

Docket title page is bound in as last page but filmed at first page on fiche.

This item is filmed at the reduction ratio checked below/
Ce document est filmd au taux de reduction indiquA ci-dessous.

10X 14X 18X 22X 26X aox

^
12X 16X aox 24X 28X 32X



The copy filmed here he* been reproduced thenks
to the generosity of:

Seminary of Quebec
Library

L'exemplaire filmA fut reproduit grAce A la

gintrositi de:

S^minaire de Qu^Imc
Bibliotlidque

The images appearing here are the best quality

possible considering the condition and legibility

of the original copy and in Iceeping with the
filming contract specifications.

Les images suivantes ont Ati reproduites avec ie

plus grand soin, compte tenu de la condition at

de !a nettet* de I'exemplaire filmi. et en
conformity avec les conditions du contrat de
filmage.

Original coi«ies in printed paper covers are filmed

beginning with the front cover and ending on
the last page with a printed or illustrated impres-

sion, or the bacic cover when appropriate. All

other original copies are filmed beginning on the

first page with a printed or illustrated impres-

sion, and ending on the last page with a printed

or illustrated impression.

Lee exemplaires originaux dont la couverture en
papier est imprim^ sont filmte en commenpant
par Ie premier plat et en terminant soit par la

dernlAre page qui comporte une empreinte
d'impression ou d'illustration, soit par Ie second
plat, salon Ie caa. Tous les autres exemplaires
originaux sont filmte en commen9ant par la

premiere page qui comporte une empreinte
d'impression ou d'illustration et en terminant par
la dernidre page qui comporte une telle

empreinte.

The last recorded frame on each microfiche

shall contain the symbol —^ (meaning "CON-
TINUED"), or the symbol y (meaning "END"),
whichever applies.

Un dee symboles suivants apparaTtra sur la

dernlAre image de cheque microfiche, selon Ie

cas: Ie symbols —»> signifie "A SUIVRE". Ie

symbols V signifie "FIIN! '.

Maps, plates, charts, etc., may be filmed at

different reduction ratios. Those too large to be
entirely included in one exposure are filmed

beginning in the upper left hand corner, left to

right and top to bottom, as many frames as
required. The following diagrams illustrate the
method:

Les cartes, planches, tableaux, etc.. peuvent Atre

filmte A des taux de reduction diffArents.

Lorsque Ie document est trop grand pour Atre

reproduit en un seul clichA, 11 est filmA A partir

do Tangle supArieur gauche, de gauche A droite,

et de haut en bas, en prenant Ie nombre
d'images nAcessaire. Les diagrammes suivants
illustrent la mAthode.
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•jssstii^ji;*'! wmE. queen's bench,
(

iSVSALWHB,

THOMAS C. AYWm,
APPSLLANT,

AMD

HENRY JUDAH,

BE8FOMDBNT,

The AppelUnt instituted before the Superior Court in the District of Mon-
tre A an hypothecary action against the Respondent as the " Bitenteur" of a
certain immoTeable property called the " Boceage" situated in the City ofMon-
treal, founded on a mortgafe nmde and consented by the Honorable Jean Roch
Roiland, in ikror of thelionorable Samuel Gale, dated 83rd November, 1840,
and subsequently transferred to the Appellant.

The Respondent having by Deed of Sale, dated 6th November, 1852, pur-
chased the property in question from the said Honorable Jean Roch RoUand,
ftee of all incumbrances -whatsoever, with the Airther stipulation in the said

Deed of Sale as follow : " D6ehmmt de plui la propri6t6 prSuntetnent vendue
franche ft quitte de tovtes autre$ ekarget et hvpotk^ee. Ana having paid at the
time of the passing of the said Deed of Sale the whole amount of the purchane
money brought an action "en garantie formell^* a^fainst the said Honorable
Jeau Roch Holland, who fyled no plea either to the prmcipal action or action ** en

SraiUie" both demands being inscribed for hearingon the merits exparte. The
perior Court on the S8th day ofFebruary last past rendered the following Judg-

ment :

—

The aeth February, 1857.

PatflsiiT :—The Honorable Mr. Justice Smith,
" Mr. Justice Mondelct,
•' Mr. Justice Chabot.

The Court having heard the principal Plaintiff by his Counsel, upon the
principal demand ex parte, the principal Defendant not having pleaded to the

Crincipal Demand, and bein^ duly ibrecloned firom so doing, and having also
eard the Plaintiff «n garantu by his Counsel upon the demande en garantte, and

having been duly foreclosed from so doing, having examined the proceedings,

proof and evidence of Record, and delibnated atgndnng. Firttly, upon the
principal demand and considering that the said Pamtiff, Thomas Cushmg Ayl-
win, hath failed to establish that the debt now claimed by him under transfer

from William Aylwin, to him the said Plaintiff, and bearing date the 2t)th No-
vember, 1845, is due by and exigible ftom the Honor8,ble Jean Roch Holland,
the principal debtor, as set forth in his declaration ; and considering further,

that bv act before Maitre Guy and his colleague Notaries Public, and bearing
date the 10th day of August, 1862, the said William Aylwin, acting therein
through his attorney the present princij^l Plaintiff, did agree to and with the
said Honorable Jean Roch Holland to give delay of payment to the said Honor-
able Jean Roch Holland for a period often years, to be computed from and after

the said IQth day of August, 1862, of the debt then vested in him the said Wil-
liam Aylwin, by transfer bearing date the said lOth day of August, 18.52, from



John Rowaod, Esquire, acting throagh his attorney, Doncan Finlajrson, Esqnire.
before Maitra Guy and his coliea^e Notaries PabUc, and tnat by reason of soeh
delay ofpayment the said Plaintiff cannot, jiumt ajpreteitt,nitwhKf9 and main-
tain his said action hjfpotheeain as now bron^t^ doth dismiss the said action
hjfpotkeeaire quant a prettnt with costs.

And the Cfonrt ihrthe; considering that by reason of the said action hffpathe-
eaire having been so instituted b^ the said Plsintifi'tiie said Defendant was en-
titled by law to implead the said Defendant en garantie, the Honomble Jean
Roch Ifelland, as his garantfarmeUk as in and byAe said action en ganmtie he
hath done, and conaiderinff that the said i»incipal Pkdntifi'hath fidled to esta-
blldi Inr law any right to the conclusions by hwi taken, as this Conrt cannot
now adjudicate upon the said action ch garantie the Court doth condemn the
said Plaintiff', Demandeur pnndpal, to pay the coats thereof.

It is fiom this Judgment that the iwesent Af^ieal is brought

Montreal, September 88, 1667.

THOMAS S. JUDAH,
Attorney for Retpondent.






