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LAW REFORM.

A valued correspondent, a county judge of experience, dis-
cusses the above subject in a paper which we publish below. It
is one that is old yet ever new. His thought is fo simplify pro-
cedure and expedite the trial of causes. In this praiseworthy
event he simply follows in the footsteps of prominent lawyers in
the past and present; for all law reforms in the above directions
have been initiated by members of the legal fraternity who have
put patriotism above pecuniary considerations.

Apart from any question of the desirability of the changes
suggested in this paper, and as to which we at present express no
opinion, the time is perhaps not opportune for any further changes.
We have recently had a general upheaval and re-adjustment of
procedure, and a natural complaint would.be that before prac-
titioners can become familiar with a new state of things a further
change is suggested. There are those who might consider that
we have done enough for the present, and that it would be well
to hasten slowly, and see the working out of changes that have
been made during the past few years.

In the meantime, many of the suggestions of our correspondent
are worthy of consideration, and possibly of adoption. Our
readers will be glad to have his views, and we shall be glad to
give them the benefit of any criticisms which they may desire
to make in reference to the subject touched upon by the learned
county judge. . :

The article he sends us reads as follows:—

“Tt occurs to me to suggest that it would save expense and
expedite litigation if our civil courts were to adopt the procedure
of the Mechanics and Wage-Earners’ Lien Act and of the County
Judges Criminal Court, and thus secure the speedy trial of all
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non-jury actions on a day specially fixed for such purpose as soon’
a8 the pleadings are at igsue, and at the minimum expense to the
parties concerned. :

The local judges in all the provinces of the Dominion have
co-ordinate jurisdiction with the Superior Court judges in the
trial of almost all criminal offences, except capital and rare
political offences, and about ninety per cent. of all criminal
offences sent up for trial in the whole province of Ontario are
disposed of before the local judges in the provinee of Ontario.

The County Judges Criminal Court enables the accused to
have his trial take place in a few days after he has been arrested,
on a date fixed for such purpose.

About seventy per cent. of all such criminal offences are
disposed of by the local judges without a iury, and the province
saved the expense of empanelling juries for the trial of such
offences. In 1911 there were 63,000 actions commenced in the 330
Division Courts in the province of Ontario, and the local judges
held about 2,000 sittings and disposed of all contested cases
without a jury, except only in 119 cases.

Division Court sittings are held nearly every month in the
county towns, and about every other month in the other divisions,
so that litigants have their claims disposed of expeditiously and
at the minimum of cost.

In the province of Ontario the jurisdiction of the county
courts has been increased from $200 to $500 in personal actions
and from $400 to 8800 in actions where the claim is liquidated.

This legislation had the effect of increaing the number of
writs issued in the county courts about fifty-five per cent., and
of decreesing the number of writs in the Supreme Court of Ontario
about shirty-three per cent.

In 1912 there were 5,240 actions commenced in the county
courts in Ontario, and over seventy-five per cent. of the contested
actions were tried by the local judges without a jury.

In many counties the local judges have adopted the practice
of disposing of non-jury actions as soon as the parties are ready
for trial on a date specially fixed for such purpose.

In 1912 there were 3,666 actions commenced in the Supreme
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Court of Ontario. Over sixty-eight per cent. of the contested
actions were disposed of by a Judge without a jury.

The local judges have co-ordinate jurisdiction with the
judges of the Supreme Court of Ontario in the trial of all actions
brought under the Mechanics and Wage-Earners’ Lien- Act, and
apparently dispose of almost all of these actions in their own
counties on & date specially fixed for such purpose.

Actions involving the taking of lengthy accounts are fre-
quently referred to the local judges for adjudication.

The Dominion Act now requires that all local judges in all
the provinces should possess the same qualifications as judges
appointed to the Superior Courts, and when all the local judges
throughout Canads have co-ordinate jurisdiction with the Superior
Court judges in the trial of offences punishable with imprisonment
for life, there seems no reason why the respective Legislative
Assemhlies should not confer co-ordinate jurisdiction on the local
judges to try all actions in the Supreme Courts of the respective
provinces.

Buch procedure would permit of about seventy-five per cent,
of all the contested actions in the Supreme Court of Ontario being
tried by the loecal jud~es or Superior Court judges without a
jury on dates specially fixed for such purpose, as soon as the
pleadings are at issue, without any delay or loss of time and at
s minimum cost to the parties concerned, as is now done under
the Mechanies and Wage-Earners’ Lien Act and the Criminal Code.

Three or four judges of the Superior Courts in each of the
cities of Halifax, St. John, Montreal, Toronio, Winnipeg, Regina,
Edmonton and Vancouver could be assigned to take the non-
jury sittings in the respective cities, and the clerk of such respec-
tive courts could fix definite days for the trial of each action at
least ten days before the date of such trial, and if some actions
consumed more time than estimated, a sufficient number of
Superior Court judges should be available to dispose of all the
actions on the dates fixed by the clerk of such courts.

It seems absurd that litigants with their counsel and wit-
nesses should have to hang around the non-jury sittings in some
of the said cities for five or six days at enormous expense before
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they can proceed with the trial of their action. The jury cases
could in the Supreme Court be set down for trial at the jury
sittings of the county courts as well as at the sittings of ‘the
Supreme Court, and then no litigant would be required to wait
longer than about three months for a jury sitting.

In view of the fact that the local judges in Quebec have
exclusive jurisdiction in all actions, and that the local judges in
British Columbia have almost similar jurisdiction, and that the
jurisdiction of the County Courts in most of the provinces have
been increased suv that probably over ninety-five per cent. of the
civil actions are disposed of by the loeal judges, the most satis-
factory procedure would seem to be for the Legislative Assemblies
of the different provinces to practically adopt the Quebec system
by giving the Supreme Courts of the provinces jurisdiction in
all civil actions involving amounts beyond the jurisdiction of the
Division Courts, and give the local judges exelusive jurisdiction
in the trial of all actions, and also have the provineces divided
into judicial districts, in which judicial districts the resident
judges could hold eourts throughout such entire judicial distriet
as might be designated by such resident judges from time to
time.”

We are told by the Law Times that there does not seem to be
any disposition on behalf of suitors to avail themselves of the
exten fed jurisdiction given by the English County Courts Act,
which came into operation in 1905. It is not, therefore, a fact
that in England, at all events, suitors desire to take their disputes
to loca] county courts (corresponding to our Division Courts),
rather than to be tried by the ordinary tribunals with a more
formal procedure. Cheap law, like other cheap things, is not
always satisfactory.
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THE ALBERTA AND GREAT WATERWAYS RAILWAY
CASE.

The decision of the Judicial Committee of the Privy Council
in this case, delivered on January 31 last, was on appeal from
a judgment in an action brought by the Government of Alberta
against the Royal Bank of Canada, the Alberta and Great Water-
ways Railway Company, and the Canada West Construction
Company, to recover $6,042,083.26, with interest, being the pro-
ceeds of the sale of certain bonds of the Railway Company, on
deposit, at the time of action brought, with the Royal Bank of
Canada. It is of epoch-making importance so far as concerns the
powers of provincial legislatures in Canada, under the constitution
of the Dominion established by the British North America Act,
1867, over ‘‘property and civil rights”’, or, at all events, over “civil
rights’’, in the respective provinces. The following concise state-
ment of the facts of the case will, I think, correctly explain the
point decided by the Board, and satisfy the purposes of this article.

The Railway Company was incorporated in 1909 to build a
railway within the province of Alberta, and empowered to issue
bonds on which to raise the necessary funds for that purpose.
These bonds the Government of the province guaranteed under
statutory authority of the same year in that regard. They were
takent up by a financial house in London, under an arrangement
confirmed by Alberta statute and Orders in Council, whereby the
money, the proceeds of the bonds, was to be deposited to the credit
of a special account in the name of the provincial treasurer in the
branch of the Royal Bank at Edmonton, in Alberta, to be paid out,
from time to time, to the Railway Company, or its nominee, in
monthly payments so far as practicable, as the construction of the
lines of railway and the terminals was proceeded with to the satis-
faction of the Lieutenant-Governor in Council, and according to
certain specifications.

These arrangements were carried out in this way. As the pro-
ceeds of the bond issue in London came over to New York, the
money was paid into the branch office of the Royal Bank in New
York, and credited to the provincial treasurer, to the Railway
Special Account. The Bank had its head office in Montreal, and
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was incorporated under Dominion Law. The account in Edmon-
ton was opened there in accordance with the arrangements above
referred to. No money in specie was sent to the branch office
which the Bank possessed there, but the general manager in
Montreal arranged for the proper credit of the special account.

Now there appears to have been public uneasiness about the
action of the Alberta Government in entering into the arrange-
ments above described, and a Royal Commission of inquiry was
appointed. While it was sitting there was a change of Govern-
ment, and the new administration introduced and passed a
statute on the validity of which the question to be decided in the
appeal turned.

This statute, which became law on December 16, 1910, after
setting out in its preamble that the Railway Company had made
default in payment of interest on the bonds, and in ccnstruetion
of the line, and then, ratifyving and confirming the guarantee by
the proviace of the bonds, enacted that the whole of the proceeds
of sale of the bonds, and all interest thereon, should form part
of the general revenue fund of the province free from all claim of
the Railway Company, or their assigns, and should be paid over to
the treasurer without deduction. It is only fair to the province
to add that the Aet also provided that, notwithstanding the form-
of the bonds and guarantee, the provinee should, as between itself
and the Railway Company, be primarily liable on the bonds, and
should inden.nify the Company aguinst claims under them.

The loeal Courts held this Act inire vires, the Judicial Com-
mittee has held it ultra vires, and their judgment proceeds entirely
upon the construction they place upon that clause of the British
North America Act, 1867, which enacts that “in each province
the legilature may exclusively make laws in relation to property
and civil rights in the province" (see. 92, sub-sec. 13, their lord-
ships observing that they were not concerned with the merits of
the political controversy which gave rise to the statute the validity
of which was impeached.

The question involved was simply what is the proper con-
struction of the above broad power of legislation conferred upon
provincial legislatures in Canada, without any regard to the fact
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that, as their lordships themselves have said in a former judgment
like all other powers, it may be abused. In proceeding to construe
it, the Board first refers to and illustrates by the case of The
National Bolivian Navigation Company v. Wilson, 5 App. Cas. 176,
the well-established principle of the Common Law that when
money has been received by one person which in justice and equity
belongs to another, under ¢ircumstances which render the receipt
of it a receipt by the defendant to the use of the plaintiff, the
latter may recover as for money had and received to his usc;
and that this principle applies when money has been paid to
borrowers in consideration of the undertaking of a scheme to
be carried into effect subsequently to the payment, and which
has become abortive. The judgment then proceeds as follows:—

“‘The present case appears to their lordships to fall within the
broad principle on which the judgments in that case (i.e. the
Bolivian case) proceeded. The lenders in London remitted their
money to New York to be applied in carrying out the particular
scheme which was established by the statutes of 1909 and the
Orders in Council, and by the contracts and mortgage of that
year. The money claimed in the action was paid to the Bank as
one of those designated to act in carrying out the scheme. The
Bank received the money at its branch in New York, and its
general manager then gave instructions from the head office in
Montreal to the manager of one of its local branches, that at
Edmonton in the Province of Alberta, for the opening of the credit
for the special account. The local manager was told that he
was to act on instructions from the head office, which retained
control. It appears to their lordships that the special account
was opened solely for the purposes of the scheme, and that when
the action of the Government in 1910 altered its conditions, the
lenders in London were entitled to claim from the Bank at its
head office in Montreal the money which they had advanced
solely for a purpose which had ceased to exist. Their right was
a civil right outside the province, and the legislature of the pro-
vince could not legislate validly in derogation of that right. In
the opinion of their lordships the effect of the statute of 1910,
if validly enacted, would have been to preclude the Bank from
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fulfilling its legal obligation to return their money to the bond-
holders, whose right to this return was a civil right which had
arisen, and remained enforceable outside the province. The
statute was on this ground beyond the powers of the legislature
of Alberta, inasmuch as what was sought to be'enacted was neither
confined to property and civil rights within the province, nor
directed solely to matters of merely local or private nature within
it":

these concluding words referring to another p.ovision of the
British North America Aect, 1867, which gives provincial legis-
latuves jurisdiction over “generally all matters of a merely local
or private nature in the province.”’

The Board, therefore, has held that the legislature of Alberts
could not legislate away the civil right of the bondholders, or the
Bank on their behalf, to resist in the Courts of Alberta an action
brought by the provincial treasurer of Alberta in those Courts
for refusal to pay on his demand the moneys standing to his
credit in the Bank at Edmonton, because the civil right of the
bondholders to reeeive back the money advanced by them arose out
of Alberta, and was enforceable out of Alberta by aciion against
the Bank in Quebee.

Now, I would like again to observe that the question is one
purely of the construction of the exclusive power given to provin-
cial legislatures over civil rights in their respective provinces,
without any regard to any injustice or injury which may be per-
petrated by those legislatures in its exereise; and I would like to
interpolate two further remarks, the apparent egotism of which !
trust will be pardoned. The first is, that there is no one who would
regret more than I should do any modification of, or restrietion «n.
the right of appeal from our Canadian Courts to the Judieial
Committee of *he Privy Council, ! regard that right of appeal
as one of the soundes: and healthiest of the many sound and
henlthy institutions of this most favoured land; and the decisions
of the Privy Couneil upon questions arising under our Constitution
as having been of the greatest benefit to this country, and as
forming a record of which any Court in the world might be proud.

The second thing I wish to say is, that I have carefully studied
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every reported judgment of the Privy Council upon questions
arising out of the provisions of the British North America Act,
1867, relating to the distribution of legislative power between
the Dominion Parliament and the provincial legislatures, and I
have never seen the smallest loophole for criticism, or for doubt
as to the correctness of any one of them before this last judgment.
And I would consider the comment which I desire to make upon
their lordship’s judgment in this Alberta case entirely futile, if
not quite unwarrantable, were it not that a careful study of the
verbatim report of the argument before them shows that the
construction for which I would contend was never submitted to
the Board. It is a question in my mind whether the restriction
which the judgment places upon the power of our provincial
legi-latures ean, or ought to, be &:-cpted as permanent until
chewr lordships have at all events ex,.ressly overruled what I will
now venture to suggest is the true construction of the clause in
question.

The British North America Act, then, gives the provincial
legislatures the exclusive power to make laws in relation to “civil
-rights in the province.” When has a man a ‘“‘civil right in the
provincee?” I submit he has a civil right in the provinee whenever,
and wo far as, he can invol e the aid of the Courts of the provinee
by way of action, or by way of defence, g ite irrespective of where
that civil right arose, and quite irrespective of whether the same
state of facts gives him also a civil right which he can enforee,
by way of action, or by way of defence, in any other jurisdiction.
What is a civil right, except the right to invoke the aid and pus
into operation the machinery of the civil courts, directly or in-
directly? In other words, my submission would have been that
when the Imperial Parliament gave our provineinl legislatures
exclusive jurisdiction over *‘civil rights in the provinee,” it was
simply giving them complete control of their own provineial
Courts. And this is entirely consistent with the power given
them by the very next elause of the British North America Act,
namely, over ‘‘the administration of justice in the province,
including the constitution, maintenance, and organizstion of
provineial Courts.”’ And, generally, it iz entirely consistent with
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that autonomy and independence of the provinces, in regard to
their own affairs, subject only to the express powers given to the
Dominion Parliament, which the Privy Council has established
by its former decisions. -

It has taken but a few lines to state what my contention is
about the meaning of the provincial power over civil rights in the
province, but, if sustained, it would have established the validity
of the Alberta Act. The province would have been entitled to
hold the judgment it had obtained in the Alberta Courts, and to
enforce it against any assets of the Royal Bank to be found in
Alberta, whatever measure of respect would have been paid to
that judgment in other jurisdictions. No doubt the bondholders
would still have been free to sue the Bank in Quebec for recovery
of their money as advanced on an enterprise which had become
abortive; but inasmuch as the province had expressly renewed
its guarantee of the bonds, they were, perhaps, not very likely to
do so; and what would be the result of any such action on their
part, under such anomalous circumstances, I am quite incompetent
to say. But whether they took such action or not obviously
could not affect the question of the proper construction of the
British North America Act.

In a very famous judgment in 1883, Hodge v. The Queen (1883),
9 App. Cas. at p. 132, in reference to our Constitution, the Judicial
Committee laid it down that when the British North America
Act enacted that there should be a legislature for_each province,
and that its legislative assembly should have exclusive authority
to make laws for the province and for provincial purposes in
relation to the matters enumerated in section 92, it conferred
authority as plenary and as ample within the limits prescribed
by section 92 as the Imperial Parliament, in the plenitude of its
power, possessed and could bestow. My contention, therefore,
is that just as the Imperial Parliament can entirely control the
action of the Courts in Great Britain and nullify any existing
rights of action or defence, so can our provincial legislatures,
so far as their own Courts are concerned, do the same 'thing, by
virtue of their power over ¢ civil rights in the province’”” and “ the
administration of justice in the province,’’ saving always matters
coming under Federal control.

—A. H. F. LerroyY in Law Quarterly Review.
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ORAL MODIFICATION OF CONTRACTS REQUIRED BY
THE STATUTE OF FRAUDS TO BE IN WRITING.

An ever-recurring question met by practitioners is: When
may a written contract be modified, abrogated or discharged by
parol, and when may it not? The question most frequently
arises in connection with the trial of a cause involving a written
contract which one party to the litigation seeks to vary or modify
by parol testimony that would contradict the plain provisions of
that contract. In such a case the rule is pretty well established
that a party will not be heard to contradict the terms of the
written agreement. In cases where the meaning of the contract
is ambiguous, the court will receive parol testimony, not for the
purpose of contradicting any portion of it, but in aid of it, by
placing before the court evidence from which may be gathered the
real intention of the parties. Because of the frequency with
which these rules are applied, they have become too elementary
to require citation of the legions of cases that support them.

Trom a consideration of the cases in which these rules are
applied, it at once becomes apparent that the contraets involved
are executed agreements. They are instances where one party
to the written agreement has performed the stipulations required
of him and is seeking to enforce his rights thereunder as a result
of his performance, or where one party has offered and tendered
performance and is claiming the benefits of an executed contract.
Another phase of this question as to oral modification of written
agreement is, May parties to a written contract modify, abrogate
or discharge that contract while still executory by a subsequent '
agreement not in writing? In other words, can one party to a
written contract enforce the provisions of that contract, when,
before it is executed, the parties make a new agreement about
the same subject matter, which new agreement is not reduced
to writing? These seem simple questions, and yet they have arisen
a considerable number of times in various jurisdictions, and the
glecisions have quite distinctly ranged themselves into two classes,
depending upon the nature of the written contract which forms
the subject of the controversy. The classification made by the
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courts is with reference to whether the written contract is one
within the Statute of Frauds or not. If a contract is reduced to
writing by the parties of their own volition as a matter of con-
venience, and not berause of any requirement of the statute,
such a contraet, while still exceutory, may be wrodified, abrogated
or discharged by a subsequent oral contract regarding the same
subject matter. It not being the intention of the writer to discuss
the reasons assigned in support of this rule,, suffiec it to say, that
by the substitution of such an oral contract for the written agree-
ment, the parties have not been deprived of t' ir rights, since
the new oral contract may be enforced in an appropriate proceed-
ing in the courts. If, on the other hand, the contract sought to
be modified, abrogated or discharged is in writing because of the
requirement of the Statute of Frauds, then, the courts hold, the
subsequent contract cannot rest in parol but must be of equal dig-
nity to the one sought to be modified. The writer purposes to
shew the reasoning adopted by the courts in support of this last
rule, and to shew- some modifications made of it by a recent de-
cision.

The purpose of the Statute of Frauds is clearly expressed in
its name. The object of requiring certain contraets to be in
writing in order to impart validity, wa~ to prevent frauds arising
from allowing th» terms o: those contrac.- to rest in parol. It is
not strange, then, to see the original purpose of the Statute of
Frauds carried forward into the decisions respeeting the inodi-
fication of those contracts, and even their abrogation and dis-
charge. The California court, in the case of Adler v. Friedmuan
16 Calif. 139, has given the reason of the rule adopted in apt
language. The plaintiff in the aetion sought to recover on a
promissory note interest at the rate of 214 per cent. per month
in accordance with the terms of the note. On the trial the de-
fendant offered to shew & reduction of the rate of interest by a
parol agreement with the plaintiff. The rejection of this offer
was assigned as error.  In affirming the holding of the trial court,
the appellate eourt said:—

“The general rule is, that extrinsic, verbal evidence is not
admissible to contradict or vary the terms of a written agreement.
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This rule is not infringed by the admission of such evidence to
prove that the written agreement has been discharged, or to
establish & new and distinct contract, upon a new consideration,
which takes the place of, and is a substitute for the old. In the
Iatter case, however, it must appear that the old agreement is
rescinded and abandor~d, .:..d it is not competent to shew by
parol the ineorporation of new terr; and conditions. It is
obvious, too, that the new agreement must be valid in itself,
and such may be made the basis of an aetion.

“Under our statute, parol evidence is not admissible, in any
ease, for the purpose of cstablishing a elaim to interest beyond
the statu'ory rate. Such a claim must be evineed by writing,
or it is invalid and eannot be enforced. The effect of the proof
in this case would have been to establish a contract upon which.
the plaintiff could not recover. No action can be maintained
upon it, and no cffect ean be given to it as the madification of
the terms of the original agreement.”

The New York court, in Hasbrouck v. Tappen, 15 Johns.
(N.Y. Com. Law Repts.) 200, was called upon to pass on the
same question in an action on covenant to recover stipulated
damages. The defendant had entered into a written agrecment
to convey to the plaintiff certain lands free and elear within a
spocified time or puy stipulated damages. The plaintiff extended
the time orally, and it was contended on the trial that this oral
extension of time amounted in law to o waiver of the stipulated
damages. The Chief Justice charged the jury that the plaintiff
was entitled to a verdict. After saying that such a parol agree-
ment would be within the Statute of Frauds, the court said:

“If this is to be considered a new agreement, which in any
manner affects the covenant, the plaintiff’s whole remedy is gone.
He can no more sustain an action for his real damages to be proved
than he can for the stipulated damages; and this was not pretend-
ed at the trinl.  An agreement absolutely void can never be con-
sidered as altering, revoking «r modifying a valid .ontract . . .
but when the new contract is void in law, and the purty without
remedy if turned over to it, it would be extremely unjust.”

This doetrine was approved in Jewell v. Shrocppel, £ Cowen
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564, Balduwin v. Munn, 2 Wendell 405, and in Delacraiz v. Bulkley,
13 Wendell 74, the court said:—

“A void agreement can never be considered an alteration of a
valid contract.”

The Supreme Court of the United States has also given ex-
pression to the same doctrine in similar language. Swain v.
Seamens, 8 Wallace 254, was a case wherein the plaintiff sought
to compel the defendant to cancel a certain mortgage, reliance
being had upon a verbal modification of the terms of the mortgage.
In holding contrary to the contentions of the plaintiff, the Supreme
Court of the United States, after pointing out that the Wisconsin
statute, which controlled in this case, provided that no irterest
in land except leases for less than one vear shall be ereated except
by operation of law or conveyance in writing, said:—

“Numerous authorities sanction the principle advanced by
complainants in cases not within the Statute ot Frauds, and which
fall within the general rules of the common law, and in such cases
it is held that the parties to an agreement though it is in writing,
may, at any time before the breach of it, by a new contract not in
writing, medify, waive, dissolve or annul the former agreement,
if no part of it is within the Statute of Frauds. (Citing cases.)

“Reported cases may also be found where the rule is promul-
gated without any qualification; but the better opinion is, that
& written contract falling within the Statute of Frauds cannotl
he varied by any subsequent agreement of the parties, unless such
new agreement is also in writing. Express decision in the case
of Marshall v. Lynn, 6 Mel. & W. 109, is, that the terms of a
contract for the sale of goods falling within the Statute of Frauds
cannot be varied or altered by parol; that where a contract for
the bargain and sale of goods is made, stating a time for the de-
livery of them, an agreement to substitute another day for that
purpose must, in order to be valid, be in writing.”

This court as adhered to the reasons assigned in the foregoing
case in a number of later decisions, and especially does it emphasize
the distinetion between contracts not within the Statute of #rauds
and those within its operation in Emerson v. Slater 22 How. 42,
Hawkins v, U.8., 96 U.8. 680, Chesapeake & 0. Canal Co. v. Ray,
101 U.8. 522. In the Emerson case the court said:—
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“After the contract has been reduced to writing, the parties,
in cases not within the Statute of Frauds, may, at any time before
the breach of it, by a new contrast not in writing, either waive,
dissoive, or annul the former contract, or add to, o~ subtract
from, or vary, or qualify the terms of it, and thus make a new
contract.”

In the Hawkins case the following language was used:—

“Subsequent oral agreements between the parties to a written
contract not falling wiihin the Statute of Frauds, if founded on
a new and valuable consideration, may, when made before the
breach of the written contract, have the effect to enlarge the time
of performance specified in the written instrument, or may vary
any other of its terms, or may waive and discharge it altogether.”

In the Chesapeaks & Q. Cunal Co. case the court said:—

“The terms of a contract under seal, where the Statute of
I"rauds is not involved may be varied by a subsequent parol agree-
ment, express or implied.”

It is to be noted that the authorities mentioned agree, that to
discharge a written contract within the Statute of Frauds by a sub-
sequent agreement between the parties, such subsequent agree-
ment must be of equal dignity with that sought to be discharged,
or, in other words, the new agreement must be such a contract
ar would be valid and capable of enforcement. No exception
seems to have been recognizew by any of them. Some eourts,
however, do qualify the rule to the extent that there may be
sufficient performance under the new oral agreement as to take
it without the Statute of Frauds, or, at least, to make it inequ ‘table
to allow a party to stand upon the written agreement after a part
performance of the oral modification. Such sdems to be the rule
adopted by the Washington Supreme Court. The cuse of Thill
v. Johnston, 60 Wash. 393, was an action brought to compel specific
performance of a contract affecting real property, which, under
the state statute, must be in writing. The defendant sought to
shew that the written contract had been abrogated by a new oral
contract. In holding that this was not permissible. the court
said —

“It iz contended that the learned trial court erred in not
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permitting the appellants to shew that this contract was abrogated
by a new contract. The offers of proof on this subject consisted
only of oral testim-ny tending to shew that the parties had
abrogated the contract by making a new one. No competent
evidence was offered to shew that any new contract having any
effect upon the original one was made in writing. This original
contract being for the conveyance of an interest in real property,
it was, of course, required by law to be in writing. Nichols v,
Opperman, 6 Wash. 618, 34 Pac. 162; Brewer v. Cropp, 10 Wagh,
136 Pac. 868; Swash v. Sharpstein, 14 Wash. 426, 14 Pac. 862,
32 L.R.A, 796; (fraves v. Graves, 48 Wash. 664, 84 Pue. 481.

“Counsel for appellants invoke the general rule that a written
contract may be abrogated or modified by a subsequent parol
contract made between the same parties, citing Tingley v. Fair-
haven Land Co., 9 Wash, 34, 36 Pac. 1098. Thir rule, however,
does not authorize the abrogating of a contract by a new parol
contract when the original contract is by law required to be in
writing. Such a contract cannot be abrogated or rescinded by
a parol contract, except such new parol contract is accompanied by
acts of part performance sufficlent to take it out of the requirements
of the law that it shall be in wriling. Spinning v. Drake, 4 Wash.
285, 30 Pac. 82, 31 Pae. 19,

‘It 18 suggested that the offers of proof ineluded a shewing of
part performance of the new contract. The only acls of part per-
formance which we regard as al all referable to the new contract
sought to be shewn was paymen! of the consideration therefor, bul
this of ttself is not suffictent to lake the place of the requirement of
the law that such contract shal be in writing.”

The next time the Washington court was called upon to pass
on this question was in the case of Gerard-Fillio Co. v. McNair.
68 Wash. 321. In that case, the plaintiff declared on a written
contract for commissions for the sale of real prop-rty, which
under the Statute of Frauds was required to be in writing in order
to be valid. The defendant pleaded in defence an oral modi-
fication of the written contract, or rather the discharge of the
written contract by a subsequent oral contract entered into
while the written contract was still executory and tender of
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performance. The trial court sustained a motion for judgment
on the pleadings in favour of the plaintiff. On appeal, the
Supreme Court reversed the holding of the trial court, and in so
doing, said:—

“The second question, whether the verbal contract modifying
the original written contract was within the Statute of Frauds,
is of more difficulty. In this state a contract employing an
agent to sell or p.archase real estate for a commission must be in
writing in order to be valid. Rem. & Bal. Code, sec, 5289, And
this court has held that a contract modifying or abrogating a
prior written contiract required by statute to be in writing must
itself be in writing to be obligatory: Spinning v. Drake, 4 Wash.
285, 30 Pac. 82, 31 Pac. 319; Thill v. Johnston, 60 Wash. 393, 111,
Pac. 225. And we have held also that an oral contract for the
payment of a commission for selling or purchasing real estate,
although fully performed. is not enforceable: Keith v. Smith, 46
Waxh. 131, 89 Pac. 473,  These principles are relied on to support
the judgment of the trial court: hv* it scems to us they do not
meet the question presented.  While it is the rule that a written
ex-ccutory agreement to sell or purchase real estate cannot be
rescinded or abrogated by an - rul executory agreement to reseind
or abrogate it, it does not follow that such an agreement cannot
he modified or abrogated by an executed oral agreement.  On the
contrary it is recognized by our own cases above cited, and it is
the rule of all the cases in so far as we are auvised, that an executed
oral contract to modify or abrogate a written contraet, required
hy the statute to be in writing, can be successfully pleaded as a
defence to an action of the original contract. Ty hold otherwise
is to make the Statute of Frauds an instrument of fraud; for ¢
would be a fraud to allow a person to enforce a contract which he
had agreed on sufficient consideration to modify or abrogate after
he has accepted the consideration f.: ils modification or ubroga-
tion. It is for titls reasnn that equity aillows a performance or
a substantial part performance of a coniract, invalid because not
in writing, modifying or abrogating a valid contract 1 be pleaded
as a defence to an action on the valid cortract. To o otherwise
would be to allow one of the parties to have the benedt of both
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contracts when in equity and good conscience he should have the
benefit of but one, The case of Keith v. Smith, supra, is not
contrary to these principles. To allow one entering into an oral
contract to sell or purchase real estate on cornmission to recover
his commission merely becsuse he had performed the contract
would render nugatory the statute requiring such contracts to
be in writing, As was said in the case cited, a eclauim for com-
mission from its very nature cannot be made until earned, and
to hold that performance would take an action of this character
out of the operation of the statute would nullify the statute itself.”

Certain parta of the two last exeerpta from: opinions have heen
italivised to shew that under the holdings of the Washington
court a contraet, void under the law because not in writing, if
partinlly performed, may be successfully pleaded in defenee to
an action on the valid contract sought to be abrognted or dis-
charged by the invalid oral contract, although it be substituting
for the valin coutract one that the plaintift could not enforee
should he seek to make it the basis of an actiot,  In this respect
these holdings differ essentially from those quoted carlier in this
artiele, It is also to be noted that in the THill case the court says
that the payment of a eonsideration for the making of the new
oral contract would net take it cut of the Btatute of Frauds
stuflieicatly to permit it to be interposed as a succeesstul defence,
while in the Gerard Fillia Co, ease it expressly suyvs that it woukl
be inequitable to permit the plaintiff to maintain his acetion on the
original written contract *when he has aceepted the eonsideration
for its modification or nbrogation.”

If the holding of the Washington court i a proper modifieation
of the general rule on this subjeet, thongh we have been unable
to tind any eases in other jurisdietions to the same effeet, the law
would seem to be that in eases where the parties have sought to
modify or abrogate a written contraet within the Statute of
rauds while still exeeutory by a subsequent oral contraet invalid
beeause not in writing, such oral contract may not he pleaded in
defenee unless the purty seeking to enforee the original written
contraet has reeeived some subatantinl benefit under the moditivd
oral contract. It is to be noted, however, that the modification
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of the rule, to a degree at least, nullifies the purpose of the Statute
of Frauds, for it permits the results of litigation to be determined
by oral testimony, one of the things primarily sought to be elimin-
ated by the enactment of the statute. We believe the holding
of the California courts in the Adler case, to the effeet that the
contract pleaded in defence “must be valid in itself, and such
may be made the basis of an action,” to be the better rule, for
while it muay work a hardship in individual eases, a thing that is
not uncommon to the law, it would, at least, eliminate the possi-
bility of perjured oral testimony, and render definite and known
what would otherwise beeome indefinite and uneertain,—Central
Law Journal,

An action for personal injury onee instituted passes to the
ropresentative of the pursuer on his death.  If, however, the
injured person dies without raising action, dues the right of
action transmit to  the executors?  On this question there
lieve been divergent views,  In some casex the opinlon was ex-
prossed that the moment the deliet has taken place the right vests
in the sufferer of it, which right i< part of his patrimony, and
transmits to his executors like any other piece of property, The
other view was, amd it has heen the one which has reevived favour
from recent deeisions, particularly Bern vo Montrose Lsybon (20 R,
88, that i a porson who has sustained injury dies without tak-
ing steps to obtain reparation, his exeeutor eannot take action,
This left open the question whether the only way in which the
injured person could intimate his intention to enforee  his
right to  reparation was by raising action.  The  institu-
tion of an action eertainly s the best prool that the injured
personn intended  to press his elatm: but s it the only
proof?  The Court have now held. in Mebwnay v. The Cale-
doninn Railway (1913], 1 ST, 373), that there nre other ways
of manifesting =ueh intentic .« <o as to give a title to executors to
recover.  In that ease the claim had been intimsted by the de-
vensed 1o the third pa.ty responsible, and the deccased in hia
will specially assigned to his exeeutors his elaim ageast the
milway eompany.  The action was raised after the death of
the party injured, but it has been found that his exerutors had
a title to pursue it.—Law Magazine.
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REVIEW OF CURRENT ENGLISH CASES.
{ Registered in accordance with the Copyright Aet.)

MoRTGAGE — DEBENTURE — FLOATING CHARGE ~— COMPANY RE-
STRAINED FROM CREATING FURTHER CHARGE IN PRIOKITY TO
FIRST DEBENTURES—POWER TO DEAL WITH PROPERTY—
SUBSEQUENTLY ACQUIRED PROPERTY—-NPECIFIC MORTGAGE
SUBJECT TO PROVISIONS OF FIRST MORTGAGE—PRIORITY,

In re Stephenzon Co., Poole v. The Company (1913) 2 Ch. 201.
This was a contest between debenture holders of a company. In
1899 the company issued debentures secured by o trust deed
which constituted a speeifie and floating eharge on the company’s
property, and whereby it was provided that the company, not-
withstanding the charge, might deal with its assets but not to
create any further charge over its property generally to rank pari
passu with or in priority or otherwise than in gsubordination to the
<oenpity thereby ereated.  Subsequently the company purehased
frecholds, and by a further trust deed the company granted to
the trustees eertain freeholds, ineluding such newly aequired
property, by way of trust, to secure a new issue of debentures
subject to the provision of the first deed.  The second deed also
contained a general charge on all the company's assets subjeet
to the first deed.  On bebalf of the Jdebenture holders secured by
this second deed it was contended that the first deed only pro-
hibited a general charge, but not a specifie charge, and that as to
the property acquired after the first deed the seeond debenture
holders were entitied to priority over the first deed.  But Parker,
J., held that the security of the second series of debenture hulders
wax ax to all of the property included therein subsequent to the
first deed, and this deeision was affirmed by the Clourt of Appeal
(Cogyns-Hardy, M.R.. and Farwell and Kennedy, LI,

SratvTE oF Linrations—Resl PropErTy LiMiTation Act,
8T (AT98 Vier,, o dT)—Lasiration Acr, 1623 (21 Jac.
b, v, 6 —{8ratete ov Lasmitations (10 Epw., ¢. 34, Ox1)),
=&, 20, 40— DERTS CHARGED ON LAND—DERTS pavABLE OUT
OF MIXED FUND—IJEBTS WHETHER BARRED AGAINST PERBONAL
BUT XOT AGAINST REAL ENTATE.

in re Raggi, Brase v. Young (19137 2 Ch. 206. The facts in
this case were that a teatator who died in 1907 by his will devised
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back of the record that the same was a cause proper to be tried
by a special jury.’”” The action was tried on the 27th January,
1913, but the certificate of the Judge was not given until 24th
April following. The Court of Appeal (Cozens-Hardy, M.R.,,
and Kennedy L.J.) held that this was not a sufficient compli-
ance with the Act.

MoTorR cAR—OFFENCE—OWNER—REFUSAL TO GIVE INFORMATION
AS TO DRIVER OF MOTOR CAR—OMISSION TO SPECIFY OFFENCE
COMMITTED BY DRIVER—MoOTOR ‘CaR Act, 1903 (3 Epw. VII.
c. 36),s.1 (3).

Ez p. Beecham (1913), 3 K.B. 45. The applicant in this
case was the owner of a motor car who had been convieted un-
der the Motor Car Act, 1903 (3 Edw. VIIL c. 36), 5. 1 (3), for
refusing to give information as to the driver of the car by whom
an offence had been committed. An objection was taken before
the magistrate that the information did not specify what par-
ticular offence had been committed nor where it had been com-
mitted ; but the objection was, as the Divisional Court (Bankes,
and Lush, JJ.) held, properly overruled. There appears to be
no such provision in the Ontario Act, 2 Geo. V. ¢. 48.

CRIMINAL LAW—SENTENCE— W HIPPING AUTHORISED OF OFFENDER
WHOSE AGE DOES NOT EXCEED SIXTEEN YEARS — OFFENDER
OVER SIXTEEN AT TIME OF CONVICTION.

The King v. Cawthron (1913), 3 K.B. 168. This was a curi-
ous case. The defendant had been convieted of an offence against
a female child and had been sentenced to a year’s imprison-
ment at hard labour. The statute under which the conviction
was had provided ‘‘that in the case of an offender whose age
does mnot exceed sixteen, the Court may instead of sentencing
him to any term of imprisonment, order him to be whipped.”
The prisoner was under sixteen when the offence was committed
but over sixteen when convicted. He applied to have the sen-
tence changed to whipping; but the Court of Criminal Appeal
(Darling, Rowlatt, and Atkin, JJ.) held that it could not be
done, that the statute only authorized whipping of offenders who
were under sixteen at the time of conviction.
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WILL—CoNSTRUCTION—CHARGE OF DEBTS ON LAND AND PERSON-
ALTY IN FOREIGN COUNTRY—MIXED FUND—NON-EXONERA-
TION OF RESIDUARY PERSONALTY—REALTY—PERSONALTY.

In re Smith, Smith v. Smith (1913) 2 Ch. 216. This was an
administration action, and the question dealt with relates to the
proper order for the administration of assets in the following
circumstances. By a will made in 1905 the testator, after appoint-
ing executors and trustees, gave certain legacies free of duty, and,
subject to the payment of the said legacies, duties, debts, and
funeral and testamentary expenses, he devised and bequeathed
all his real and personal property in the Argentine Republic to
his trustees upon trust to sell, and, after payment of the expenses
of the sale, to pay the residue to the children of his two brothers
in equal shares; and the testator devised and bequeathed the
residue of his real and personal estate in trust for the plaintiff.
The testator died in 1910 domiciled in England. The question
submitted to the court was whether the charge of debts and
legacies on the real and personal estate in the Argentine had the
effect of cxonerating the residuary personal and real estate.
Eve, J., held that the charge created by the will was confined in
its operation to the Argentine property; that the rule of construc-
tion which requires that there must be found in the will not only
an intention to charge the realty but also to exonerate the person-
alty before the latter can be exonerated, applies to a charge on
realty situate in a foreign country; that if there had been a mixed
fund created the residuary estate might have been exonerated,
but that in the present case a mixed fund for payment of debts,
etc., had not been created, because the trust for conversion was
not for payment of debts and legacies, but only of the balance
of the property after payment of debts and legacies, etc. He
therefore came to the conclusion that the devise of the Argentine
realty charged with payments of debts and legacies made it an
auxiliary fund to the personalty, but did not operate to exonerate
the personalty from its primary liability; but he also held that
as the rule of construction applicable to realty does not apply
to personalty, the charge of the debts and legacies on the Argen-
tine personalty did exonerate the residuary personalty of its
primary liability therefor.

SETTLEMENT — CONSTRUCTION — Horcuror Crause— — Cov-
ENANT TO SETTLE AFTER-ACQUIRED PROPERTY—TRUSTS BY
REFERENCE.

In re Fraser, Ind v. Fraser (1913) 2 Ch. 224. In this case the
construction of a marriage settlement made in 1847 was in ques-
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tion, whereby a fund belonging to the husband and another be-
longing to the wife were settled, subject to life interests to the
husband and wife, in trust for such children of the marriage as
the husband and wife jointly should appoint, and as to the un-
appointed part for children in equal shares. Then followed a
clause that no child in whose favour an appointment was made
. should take any share in the unappointed funds without bringing
his appointed share into hotchpot. The settlement also con-
tained a covenant by the wife to settle her after-acquired property.
The husband and wife appointed the whole of the original trust
funds in favour of five of their children—there being two other
children in whose favour no appointment was made. Two legacies
to the wife came in subsequently and were caught by the coven-
ant. The husband and wife died without making any further
appointment, and the question was whether the five children
could participate in the unappointed after-acquired property
without bringing their appointed shares into hotchpot; and
Sargant, J., held that they could not, His Lordship being of
opinion that the settlement of the after-acquired property could
not be regarded as a separate settlement, but, on the contrary,
that the after-acquired property must be treated as a mere
accretion to the original trust fund.

MASTER AND SERVANT—TRADE SECRET—SECRET PROCESS—CON- |
FIDENTIAL EMPLOYMENT—IMPLIED OBLIGATION OF SERVANT—
INFORMATION AS TO SECRET PROCESS ACQUIRED DURING EM-
PLOYMENT—INFORMATION COMMITTED TO MEMORY—IMPROPER
USE OF INFORMATION—INJUNCTION.

Amber Size & Chemical Co. v. Menzel (1913) 2 Ch. 239. This
was an action to restrain the defendant, a former employee of the
plaintiffs, from disclosing or making use of information acquired
by him as to a secret process of the plaintiffs while in their em-
ployment. The court found as a fact that the plaintiffs had a
secret process, and that the defendant while in their employment
had acquired material information in reference to it—although
the details of the process were not disclosed to the court. The
question was raised by the defence whether, in the absence of any
express contract, the defendant could be restrained from making
use of the information he had acquired while in the plaintiffs’
service; and Astbury, J., who tried the action, held that there
was an implied contract by an employee not to disclose secret
information acquired in the course of his employment, and he
granted the injunction, but intimated that he felt some difficulty
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in granting it, owing to the provess not having been disclosed
to the court, but suggested that if it should become necessary to
cntoree the order, the plaintiffs could then, under proper safe-
guards agninst it bheing otherwise divulged, make known the
process to the court.

GIFT OF CHATTELS—VOID DEED—ACKNOWLEDGMENT: - VOLUNTARY
GIFT—SUBSEQUENT DELIVERY OF DEED EXECUTED BY ATTORNEY
WITHOUT SUTHORFEY BY DONOR IN PERSON-—DPASSING PRO-
VERTY.

T ve Negmonr, Ficlding v. Seymouwr (1013), 1 Ch, 475, The
simple question in this ease was whether a deed of gift which
had been executed by attorney without authority, had been sub-
sequently ratitied by the donor.  The faets were that in Febru-
ary, 1806, the deed of gift of eertain chattels was executed hy
onv Leighion in assumed exercise of a power ol attorney from
Mrs, Sevmour in favour of her daughter Miss Neymour. in
1848, Mrs, Seywmour's solieitor, smongst other business read over
the deed of gift to her, and made the following note of the in-
terview so far as it related to the deed. **Atteunding you as to
the deed of gift to Miss 8., and you desired us to retain the same
on her behalf. You would hfive a copy made of the origiual
inventory and would send us the original to keep with the deed.
And also as to the P.A, given to 3. Leighton and reminding you
that this had been prepared by Mr, Marston and had never heen
in our possession.’’ Mrs. Seymour afterwards sent the inventory
to her solicitors with a note in her own nandwriting: ** Mr.
Seymour’s catalogue with annotations of pietures and works of
art at 9 Chesterfield Gardens, now the property of Miss Sey-
mour.,”” The daughter subsequently became ins. ne, and in her
affidavit as to her property Mrs. Seyvmour did not ineclude the
articles which were the subject of the deed of gilt. By her will,
made i§1 1910, Mrs. Seymour disposed of her pietures, furniture,
ete, in trust for her daughter for life, and then for other per-
sons. She died in 1911, 1t was then discovered that the power
of attornev under which Mr, Leighton had assumed to exeente
the deed of gift was not wide enough for that purpose. Joyee,
J., held that the deed of gift had heen so acknowledged by Mrs.
Seymour, in 1898, as to be in effect a delivery of the deed hy
her, and therefore that the property in the chattels therein com-
prised had passed to the daughter; and his decision was affirmed
by the Court of Appeal (Cozens-Hardy, M.R, and Buekley,
and Hamilton, L.JJ.).
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STATUTE OF LIMITATIONS——SHARE OF PROCEEDS OF SALKE OF LAND
HELD IN TRUST—REAL PROPERTY LiMitaTion Acer, 1833 (3 &
4 W. 4 ¢ 27), s 1, 34—Rean Proeerry Lisuration Aer,
1874 (37-38 Vier. ¢, 87). & 8—(10 KEbw, 7, ¢. 34, 85 1, ).

In re Por, Brooks v, Marston (101:3) 2 Ch. 75, [n this ease
Warrington, J., holds that a mortgagor’'s interest in a share of
the proeeeds of land held in trust for sale is, under the interpre-
tation elanse of the English Statute of Limitations, 1833, s 1
{see 10 BEdw. 7, «. 34,8 1 (Onto), an jnterest in land, aud that
after the lapse of twelve (in Ontario ten) years, in the ahsenee
of any payment or acknowledgment, the vight of the morigagee
to recover it is barred under s, 34, (Ont, Aet, s 30,

MARRIAGE SEPTLEMENT—COVENSNT TO SETTLE PROPERTY—I NTER-
EST IN EXPECTANCY,

fn re Mud:o e 01913) 2 Ch, 92, In this ease a covenant to
seltle property ecntained in o marringe settlement was songht to
be enforeed.  "'he eircumstances were as follows, In 1864 »
festatrix gave a fifth share of ler residuary estate to her daugh-
fer Williammina for life. with remainder te her children, but if
she died without issue (whieh happened) then to her nest of
kin as if she had not bheen married.  In 1863 Jane, another
daughter of the testatrix, married, and by her marriage set{le-
ment covenanted that any real or personal properiy to whieh
she was then entitled for any estate or interest whatsoever in
reversion, remainder or expeetaney, shoukd be settled upon the
trusts of the settlement, In 1912, Williamina died without issue,
leaving Jane her sole next of kin, and Neville, J., held that Jane’s
interest at the date of her marriage in Williamina's share was
not a mere spes suecessionis, hut an “interest in expeetaney,”
and as suell was subjeet to the covenant.

INSURANCE COMPANY—WINDING-UP——CURRENT POLICTHR—CLAIMS
O POLICY HOLDERS ~— CONPTINGENT CLAIMS MATURING AFTER
WINDING-UP ORDER — *‘ VALUING A POLICY " — MEASURE OF
DAMAGES,

In re Law, Car & General Insurance Corporation (1913) 2
(‘h. 103, This was a winding-up proceeding against an insurance
company, and the question to he determined was ihe basis on
which the elaims of certain poliey holders were provable. The
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policies in question were against risks under the Employers’
Tiability Aet and Workmnen's Compensation Aets, a1 the Court
of Appeal (Cozens-Hardy, M.R., and DBuckley, and Kennedy,
1.0 (reversing Neville, J.) hold that the holders were entitled
to prove (1) for any aseertained amounts due wirler the policies
at the date of the winding-up order; and (2) also in respect of
liabilities in the shape of weekly payments which had arisen at
the date of the winding-up order, the future-neeruing payviments
to be valued as preseribed by the Assurance Contpanies Aet,
1909: and ¢ for the value of the poliey as an indemnity
against future labilities during the eurrency of the poliey. to be
estimated upon the bhasis of a partial retwrn of the premiwm,
But the conrt held that he was not entitled to prove in addition
in respect of labilities whieh may have arisen under the poliey
after the date of the winding-up order.

ADMINISTRATION —WILL—LEGACY ON RELEASE OF ANNUITY UNDER
A SETTLEMENT — DEFICIENCY OF  ASSEPS ~— ABATEMENT  OF
LEGACY.

Lo Wihikehead, Whitelead v, Stroct (1913) 2 Ch 56, The
point decided by Farwell Lo, in this case was simply this, viz,
that where a logaey s given to a legatee subjeet to a condition
that it shall be aceepted in satisfaction of the elaims of the
lesrutee under a settlement: in case of a deficiency of assets, such
a legacy must abate with all other legaeies and is not entitled to
any priority over them.

MORTGAGOR AND  MORTGAGEE — FORBCLOSURE —— PARTIES — TIRsT
MORTGAGE OF ONE SHARF—BECOND MORTGAGE O THREE SHARES
OF THREE CO-MORTGAGURS—RIGHT OF INDEMNITY BETWEEN CO-
MORTGAGORS — FORECLOSURE OF FIRST MORTGAGE — (C0-MORT-
(AGORS UNDER SECOND MORTGAGE NOT MADE PARTIES,

Gee v, Liddell (191:3) 2 Ch. 62, This was a mortgage action
in which the facts were somewhat unusual. Three persons, John,
William and Walter, were, respectively, entitled to a one-third
ghare in & sum of money under the will of a testator who died in
1860, In 1887 Villiam mortgaged his share to Barlow to secure
£1,500, In 18+ . 0hn, Willlam and Walter mortgaged their
shares to the Equity & Law Life Assurance Society to secure
£17.876, subject as to William’s share to the prior mortgage to
Barlow, As between the three nortgagors it was agreed that




ENGLIRH CASES, 583

John and his share should be primarily liable for £13,407, Wil
lam for £3,129 and Walter for €1,340, and that ench of thewm
should contribute in these proportions to the payment of the
debt, and should indemnify the others against the payment of
the proportion for whieh he was primarily lable, In 1882 Bar-
Inw hrought a foreelosure action against William and forveelosed
his mortgage, but Johin and Walter were pot made parties to
the action. ‘The fund which was the subject of the mortgages
having been paid into Court, this was an applieation for the pay-
ment out of the money to the parties entitled, and it was held
hy Warrington, J., that John and Waltee were necessary parties
to the foreelosure proceedings against William and that as
against Johin and Walter the foreclosure of William’s shave was
ineffectual, and as 1o them and persons claiming under them
Willinan''s share must be first applied in payment of the Barlow
mortgage, and secondly in wmaking good its due contribution to
the mortgage to 1the insurance company, but as to Willlam and
the persons elaiming under him the foreelosure remained ahso-
lute, and the balance of his share after making the pavments
aforesaid helonged to Barlow and those claiming under him.

% .
COMPANY  ARTICLES  OF ASMOCIATION—D30ARD  OF  DIRECTORS—
APPOINTMENT OF MANAGING DIRECTOR—DPOWER T REVOKE
APPOINTMENT OF MANMIING DIRECTOR,

Nedson v, Nelson (1913) 2 KB, 471, In this case the plain-
titf. who had. under power eonferred on the board of direetors
of the defendant company, by its articles of association, heen
appointed the managing director of the company, sued the com-
pany for damages for breach of the agreement, under which he
wis appointed,  The articles provided that the hoard of diree-
tors might appoint a managing director, and also revoke the
appointment, By the agreement with the plaintiff, he was
appointed on the terms that he should hold office so long as he
continued a direetor, and retained his due qualification, and
officiently performed the duties of the office. Subsequently,
while the plaintifi was fulfilling the conditions of the agreement,
the board of directors revoked his appointment. Serutton, J.,
who tried the action, held that the articles of assocwation did
not empower the board to revoke the appointment at will, but
for good cause only, and, therefors, that the plaintiff was entitled
to recover. .
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SOLICITOR AND CLIENT—U'NCERTIFICATED SOLICITOR—(OSTS AND
DISBURSEMENTS—RETAINER OF COSTS OUT OF CLIENT'S MONEYS
—SouiciTors Act, 1874 (37-38 Vier. c¢. 68), 8. 12,

Browne v. Barber (1013) 2 K.B. 553, is a case which shows
that there is a difference between English and Ontario statute
law, in regard to solicitors practiving witheut a eertifivate,
The English Solicitors Aet, 1874, 5. 12, provides that, where an
ungualified person acts as a solieitor, he can recover no fee
reward, or dishursement, for anything so done. It was therefore
held, in this case, hy the Court of Appeal (Williams, Farwell,
and Kennedy, L.JJ.). affirining Channell, J., that, where an
unqualified person acts as a solicitor, he ecannot retain out of any
moneys of his client, which come to his hands, any fee, reward,
or disbursement. Under the Ontario Act (2 Geo. V. ¢ 28), a pen-
alty of $40 is imposed on a solicitor practising without a cer-
tificate (s. 24); and he is made liable to suspension (s. 25);
and he cannot reeover any fee, or reward, or dishursement, for
anything done by him while imprisoned or suspended (. 21, By
8. 4. persons practising without being admitted, are guilty of a
contempt of Court. But the Ontario Aet does not appear to
contain any similar provision to that of the English Act of 1874
ahove mentioned. When the Ontario statute was recently under
revigion. it scems a pity a similar provision to that of the English
Act of 1874, wus not included.

STATUTE OF LiMITaTIONs (21 Jac, ¢ 16)—(10 Epw, VIIL ¢ 34,
88, 46-49) —TRUsT—EXPRESS TRUST—SHIPPING  AGENT—
SALE OF CARGO AND PAYMENT OF CLAIMS BY AGENT—DBALANCE
IN AGENT'S HANDS,

Henry v. Hammond (1913) 2 K.B. 515, This was an action
brought by a principal against his agent, who had heen employed
by the plaintiff to sell a cargo of goods which had been salved,
and out of the proceeds pay all elaims and expenses in connection
with the cargo. This the defendant did, in 1883, and a balance
remained in his hands, which was not paid over to the plain-
tiff, and of which he did not know. This balance appeared in the
defendant’s balance sheets from 1884 to 1888 as a deht owing,
the name of the vessel carrying the cargo had been first mentioned,
but the name of the ereditor was not stated, and in 1889 it was
carried to profit and loss in his accounts, and thereafter did not
appear on the balance sheets. The defendant set up the Statute
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the sale of the “after-acquired property” by some act done by him after the
property is acquired by him; and an assignee acquired no valid title by
such instrument to such property when there was no novus actus: Lunn v,
Thornton, 1 C.B. 379, 14 LJ.C.P. 161 .

But if a seller or mortgagor agrees to sell or mortgage property, real
or personal, of which he is not possessed at the time, and he receives the
consideration for the contract, and afterwards becomes possessed of pro-
perty answering the description in the contract, a Court of equity would
compel him to perform the contract, and that the contract would, in
equity, transfer the beneficial interest to the mortgagee or purchaser im-
mediately on the property being acquired. This, of course, assumes that
the supposed contract is one of that class of which a Court of equity would
decree specific performance. If it be so, then, immediately on the acquisi-
tion of the property described, the vendor or mortgagor would hold it in
trust for the purchaser or mortgagee, according to the terms of the con-
tract: Lord Westbury in Holroyd V. Marshall, 10 H.L.C. 191; Coyne v. Lee,
14 0.A.R. 503, 23 C.L.J. 413; Tailby v. Official Receiver (1888), 13 A.C.
523; Lazarus v. Andrade, 5 C.P.D. 319; Leatham v. Amor, 47 L.J.Q.B. 581;
Re Panama, ete., Mail Co., L.R. 5 Ch. 318.

On a contract or bill of sale purporting to assign goods to be acquired
in the future, if the goods be sufficiently described to be identified on acqui-
sition by the seller, the equitable interest in them passes to the buyer as
soon as they are acquired (Tailby v. Official Receiver (1888), 13 A.C. 523;
Holroyd v. Marshall, 10 H.LC. 191; McAllister v. Forsyth, 12 Can. 8.C.R.
1; A. E. Thomas, Limited V. Standard Bank of Canada, 1 O.W.N. 379
Praser v. Macpherson, 34 N.B.R. 417 (affirmed by Supreme Court of
Canada)), and if not so described the property will not pass until the
e act appropriating them to the contract (Langton v. Hig-
or unless the buyer takes possession of

gins (1859), 28 L.J. Ex. 2562),
them under an suthority to seize: Hope v. Hayley (1856), 26 L.J.Q.B. 155.
ired stock, and there is, under the

If the mortgage covers future acqul
terms of the mortgage, an implied license to the mortgagor to carry on

his business and sell the stock, the bond fide purchasers from the mortgagor
will get a good title, potwithstanding that th? mortgage wz'a.s duly regis-
tered, and especially when the mortgage provides that until default the
mortgagor shall be entitled to make use of the stock without hindrance or -
disturbance by the mortgagee; but if the mortgagor fraudulently sells the
goods to bond fide purchasers not in the ordinary course of business, the
mortgagee will be entitled thereto, because the righ.t .of the mortgagor to
deal with the goods is subject to the implied condition that the dealing
shall be in the ordinary course of business (National Mercantile Bank v.
Hampson, 5 Q.B.D. 177; Walker v. Clay, 49 LJ.C.P. 560; Dedrick V. Ash-
down, 15 Can. S.C.R. 227, 242) ; but the goods to be afterwards acquired
must be in some way speciﬁcally described, for goods which are wholly
undefermined, as, for instance, «g]] my future personalty,” will not pass as
future.acquired property: Tadman V. D’Epineuil, 20 Ch. D. 758; Lazarus
v. Andrade, 5 C.P.D. 318; Belding V. Read, 3 H. & C. 955.

seller does som
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the Rules of Court, and has no effect upor: the operation of the
Statute of Limitations. ‘lhis point, however, is now met in
Ontario by The Interpretation Act (7 Edw. 7, . 2) 5. 7, whieh,
in such circumstances, would appear to extend the time for
bringing an action until the next ¢ay which is not a holiday.

LiBEL—INNUENDO—TRADE PUBLICATION—LIST OF DECREES 1IN
ARSENCE—ERRONEOUS ENTRY—IMPUTATION OF INSOLVENCY.

Stubbs v. Russell (1913) A.C. 386. This was an appeal in g
libel action from a Scotch court.  The libel in question was pub-
lished in a weekly paper published by the defendant purporting
to give a list of judgmeuts which had been pronounced in the
Small Debts Courts against persons in their absence. The list
wus headed with o statement that in no ease did the publication
of the decree impry inability to pay on the part of anyone named,
The plaintiff was a tradesman, and in the list of judgments one
was stated to have been given against him, the fact being that
he had paid the debt sued for and the action had been dismissed.
The plaintitf averred that the publication fulsely and ealumniously
represented that he was unable to pay his debts, and the court
below had direeted an issue to be tried. The House of Lords
(Lord Haldane, L.C., and Lords Halbury, IKinnear and Shaw)
were of the opinion that the entry, when read in connection with
the explanatory note, was incapable of bearing the defarmatory
meaning alleged, and that therefore there was no question to go to
a jury, and the issue cught to have heen disallowed.

TRAUD—CONTRACT INDUCED BY MISREPRESENTATION—APPEAL
ALLOWED ON FACTS.

Glasgow & S.W. Ry. v. Boyd (1913) A.C. 404 may be here
briefly noted as boing a ease in which the House of Lords reversed
the judgment of the Court of Sessior, in an action to set aside u
contract induced by alléged fraudulent misrepresentations, on the
facts, their Tordships being of the opiaion that the alleged fraud
had not bec.. coved.

HEARING IN CAMERA—PUBLICATION OF PROCEEDINGS AFTER TRIAL
—CONTEMPT OF COURI—COMMITTAL~—APPEAL—CRIMINAL
PROCEEDINGS.

Scott v. Scott (1913) A.C. 417. This was an appeal from the
decision of the Court of Appeal (1912) p. 241 (noted ante p. 66),
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to the unsatisfactory character of which decision we there drew
attention. The case, it will be remembered, arose out of a case
of nullity of marriage which had been ordered to be tried in cam-
era. Subsequently to the trial the petitioner, through her solic-
itor, obtained copies of the notes of evidence and sent them to
certain persons in defence of her reputation; whereupon the re-
spondent moved to commit the petitioner and her solicitor for
contempt of eourt in publishing the proceedings of the case after
an order had been made that it should he heard in camera. On
the return of the motion the parties apologized, but were ordered
to pay the costs of the motion. From this order they appealed,
and the Court of Appeal held that the proceeding to commit for
contempt was in the nature of a eriminal procceding, and therefore
that the appeal did not lie.  Their Lordships (Lord Haldane, L.C,,
and Lords Halsbury, Loreburn, Atkinson and Shaw) have given
what we think will be regarded as a elassical judgment in the

ase, and have once and for all cleared the air on the points in- .

volved in a way which will probably be regarded by the profession
aned publie at large in a very satisfaetory manner, In the first
place, their Lordships hold that the High Court has not an abso-
Inte diseretion to direet matrimonial cases to be heard in camera,
in th> way the former ecclesiastical eourts had done, but that
matrimonial eases, like all o®her eases, are prima facie to be heard
in piublic, subject, however, to the right of the court to direet a
hearing in eamera where it is necessary in the interests of justice,
and exeept in the cases of wards of court and lunatics, where the
court s exereising a paternal jurisdiction; and that unless it is
necessary for the attainment of justice all causes ought to be
heard in publie. It is not enough that the evidence is likely to
he of an unsavoury character, or that the parties agree to « hearing
in camera.  In the present case their Lordships find there was
no valid reason for the order. As to what degree of secrecy is
to he observed as to matters heard in camera their Lordships do
not lay down any universal rule, but rather the simple principle
that it is only where the disclosure would be likely to defeat or
interfere with the ends of justice that it can be judicially re-
strained. in the present case the disclosure had no such effect, and
their Lordships held there was in fact no contempt; the order
appealed from was reversed with costs. The constitutional aspect of
the case is well and vigorously dealt with by Lord Shaw. It may
be uoted that, in view of the importance of the questions invulved
and the probability that the respondent might not be represented
by eounsel, the Attorney-General adopted the unusual course of
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providing counsel to argue the case from the respondent’s stand-
point, and that the costs so occasioned were not thrown upon the
respondent.

RecisTrATION OF TITLES~KNOWLEDGE OF UNREGISTERED RIGHTS
~RECTIFICATION OF REGIRTER,

Loke Yew v. Port Swettenham Rubber Co. (1913) A.C, 491.
This was an appeal from the Malay Straits Court. In the Malay
Straits a Registration of Titles Act is in force which provides
that & person ramed in the certificate of title issued thereunder
is entitled to an indefeasible title, except on the ground of fraud
or of adverse possession for the prescriptive period. In June, 1910,
Eusope was the registered owner of 322 acres of land, 58 acres of
which were. in the adverse possession of Loke Yew. The plaintiffs
by their agent contracted to purchase the 322 acres, and as an
inducement to Eusope to sell agreed to make their own arrange-
ments with Loke Yew. The plaintiffs obtained a transfer from
Eusope and caused themselves to be registered as owners of the
322 acres, and brought the present activn to eject Loke Yew.
The Malay Court gave judgment for the plaintiffs, but the
Judicial Committee of the Privy Council (Lords Atkinson, Shaw

and Moulton) reversed the decision, gholding that the plaintiffs,
having bought with the knowledge of the defendants’ possession,
had obtained the transfer by fraud and misrepresentation, and
that as the rights of third parties did not intervene, they could
not better their position by registration of their title; and
that the defendant in the ecircumstances was entitled to a
rectification of the register.

F1RE INSURANCE—POLICY —CONDITION REQUIRING DISCLOSURE OF
OTHER INBURANCES—SUBSTITUTION OF OTHER INSURANCES
FOR THOSE DECLARED~—TRANSFER OF INTERES™—LEASE—
(InsuranceE Act, OnT., 2 Guo. V., ¢ 88, Staryrory CoNn-
DITIONS 3, 5),

Na{ignal Protector Fire Ins. Co. v. Nivert (1913) A.C. 507.
This was an appeal from His Majesty’s Supreme Court for the
Ottoman Dominions. The action was brought to recover the
amount of two policies of insurance on buildings and their con-
tents, which were subject to conditions that the insured should
be bound to declare by writing whether there were other insur-
ances, and the same were to be menticned in the policy itself or
by memorandum thereof endorsed thereon by the company.
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At the time of effecting the insurance the plaintif had con-
current insurances which were recorded on the policies. Subse-
quently these insurancer were replaced by other insurances for
a slightly larger amount, the excess being due to certain improve-
ments made to the buildings, and additions to theé contents,
These substituted ‘nsurances were not communicated to the de-
fencants, who contended that the omission to notify them thereof
rendered the policies void. The Supreme Court had refused to
give effect to this contention, and, the Judiciel Committee of the
Privy Council (Lords Atkinson, Shaw, and Moulton) affirmed the
decision, holding that the condition in question meant only that
the fact that the property covered was further insured should be
declared, and that the insured had committed ao breach of the
condition, and was entitled to recover upon the policies. See
The Insuranee Act (2 Geo. V. ¢, 33, Ont.), statutory condition 5.
It may be noted that this decision was arrived at notwithstanding
that the substituted insurances were effected in other companies
than thore mentioned in the policies. Another point in the case
was, that, pending the policy, the insured had leased the property
insured, and it was contended that this constituted a transfer of
his incerest in the property insured, which under a condition in
the policy rendered it void; but this contention also failed.
See Ontario Insurance Act, .statutory condition 3.

PARLIAMENT—D18QUALIFICATION- ~-C'ONTRACT WITH THE SEc-
RETARY OF STATE FOR INDIA IN CoOUNCIL—CONTRACT FOR
THE PUBLIC BERVICE-—22 GEo. IIL. ¢, 45-—41 Gro. I11. ¢. 52—
21 & 22 Vier. o. 106—R.8.C. ¢, 10, s. 14; 8 Epw. VIIL c.
5, s, 11, OnT.).

In re Samuel (1912) A.C. 514. This was a matter referred to
the Judicial Committee of the Privy Council (Lord Haldane,
1.C., and Lords Halsbury, Loreburn and Dunedin) by an order
of His Majesty in Council. The Postmaster General was a
member of a firm holding a contract with the Secretary of
State for India iu Cuuneil, and the question submitted to their
Lordships was whether-this fact disqualified him from sitting and
voting as a member of Parliament; and their Lordships held
that undér 22 Geo. IIL c. 45, 8. 1 (see R.S.C. o, 10, 5. 14; 8
Edw, VII. e. 5, s. 11 Ont.), a contract with the Governor
General of India in Council is within the statute, and is a con-
tract on behalf of the Crown, and that the Postmaster was
therefore disqualified, and that the Act covers all contracts made
for the publie service not only in the United Kingdom but any-
where else.
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Covrespondence.

Toronio, October 1, 1913,
The Fditor, Caxana Liaw JOURNAL,

Dear Nir—The writer of the editorial headed ¢ The Tinkers’
Aet”’ in vour issue of Sep*ember, 1913, has overlooked the fact
that the seetions of the Statute Law Amendment Act are ar-
ranged in the order preserved in the Revised Statutes. He s
quite in error in supposing that thcre is no method observed in
the arrangement of thesections. Asto whether the method ad-
opted is the most convenient, there may he some question, but
it has been found so by a number of professional men who note
their statutes quite as carefully as the writer of the editorial.

As to the amendments to the Coroners’ Act to which the
writer refers, these will be found in another place in the stat-
utes in their preper order, with other correetions and amend-
ments of the Aet.  The reason for the duplication of the sve-
tions is that it was not thought well that amendments to the
same Aet should appear partly in one place and purtly in ano-
ther, The amendments to the Coroners’ Act having heen passed
before the Statute Law Amendment Aet, the subsequent amend-
ments made by the latter Aet were direeted to be incorporated in
the Act amending the Coroners’ Act in the annual volume,

T venture 40 say that no professional man who has the slight-
est krowledge of the faets, or who considers the short time al-
fowed for the winding up of tie work of the Session, would
hesitate to pronounce the eriticism uncalled for and unfair,

Yours faithfully,
Artan M. Dysown,

[We gladly publish Mr. Dymond’s letter, though we do nou
accopt his coneluding remarks, We are still of the opinion that it
would he more convenient to the profossion if the Ntatute Law
Awmendient Acts were, in future, arranged on some such plan as
we have suggested. So far as we can see, none of these Acts
have ever had any method apparent to the ordmary reader.

Of; eourse, in making the remarks we did, we had no inten-
tion of imputing any blame to the Law Clerk. Our sole aim in
drawing attention to the matter was, if possible, to secure in fu-
ture more attention to the arrangement of the scetions of this
annual Aet, g0 as to facilitate the keeping traek of the amend-
ments and render less troublesowe to practitioners the labour of
annotating the statutes. Mr. Dymond is too good and pains-
taking an officer not to see the desirability of doing all that can
be done in that direetion.—Ep. C.L.J.]
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REPORTS AND NOTES OF CASES.

Province of Ontatio.

SUPREME COURT—APPELLATE DIVISION,

Mulock, C.J.Ex., Clute, Riddell, Sutherland,
snd Leiteh, JJ.] [12 D.L.R. 588.
Hitn ». Rice Lewis & Sow.
Negligence—Dangerous agencies—Defective  car ridges—Liability
of seller.

A retail vendor is not answerable for personal injury sustained
by the purchaser of a sealed box of cartridges of a certain de-
scription and make, as the result of the box containing one
cartridge of a different kind and of the explosion of the cartridge
after it had missed fire because of its being the wrong size, where
the plaiatiff relied solely on his own judgment and not that of
the vendor, in making the purchase.

The Mooreock, L.R. 14 P.D. 64, and Hamlyn v. Wood, [1801]
2 Q.B. 488, applied. '

J. W. McCullough, for plaintiff. J. D. Montgomery, for
defendants.

Province of EHiberta.

SUPREME COURT.

Harvey, C.J., Scott, Simmons, and Walsh, JJ.]  [12 D.L.R. 598,
Re Crearwarer Erecrion (No. 2).
1. Elections—Disputed ballots—Duly of whom to count,

Under the Alberta Election Act, 9 Edw. VII, ¢h. 3, i is the
duty of the returning officer and not of a deputy returning officer
or of a court of inquiry, to open envelopes containing disputed
hullots allowed by such court, and count them. (Per Scott,

Simmons, an¢. Walsh, JJ.)
Re Clearwater Election, 11 D.L.R. 355, affirmed in part.

2. Mandamus—Subject of relief~—Elcction—Performance of duty,
by returning officer.
Mandamus will not lie, under see. 235 of the Alberta Flection
Act, 9 Ed-:. VII. ch. 8, to compel a returning officer to open
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envelopes containing disputed ballots allowed by a court of
enquiry, and add them to election returns, where he has properly
added the votes cast, with the exception of the disputed ballots
as required by law; since his neglect to add the disputed ballots
was not a wilful delay, neglect, or refusal to perform the duties
imposed upon him by law; and adequate relief could be obtained
on a recount before a District Court judge. ‘
Re Clearwater Election, 11 D.L.R. 355, reversed in part.

3. Disputed ballots—Power of District Court Judge to count in
Sirst instance.

A District Court judge, on a recount of an election by way of
an appeal, has power to open envelopes containing disputed
ballots and count those allowed by a court of enquiry.

Frank Ford, K.C., and Eager, for H. W, McKinney. C. C.
McCaul, K.C., for A. W. Taylor. Alex. Stuart, K.C., for J. H.
Clarke. :

—_—

Province of Saskatchewan.

SUPREME COURT.

Newlands, Johnstone, Lamont and Brown, J.J.] [12 D.L.R 678.
REx ». Rarz. :

1. Criminal law—A ccessory as such—A ccomplice.

An accessory before the fact to the crime of murder is an ac-
complice with his principal within the rule requiring the corro-
boration of his testimony against the latter. (Per Newlands
and Brown, JJ.)

Rex v. Tate, 21 Cox Cr. Cas. 693, and Rer v, Beauchamp,
25 Times L.R. 330, followed ; B. v. Reynolds, 15 Can. Cr. Cas, 210,
distinguished.

2. Trial—Homicide—lnstructions—Evidence of accomblz'ce.

A new trial will be granted for the failure of a trial judge to
caution the jury, on a trial for murder, against acting on the un-
corroborated testimony of an accomplice, who had already been
tried and convicted, where there was no corroborating evidence.

H. V. Bigelow, for accused. T. A. Colclough (Deputy Attor-
ney-General), for the Crown.,
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Haultain, C.J., Newlands, Johnstone, and
Brown, JJ.] [12 D.L.R. 648,
Rex v. HurcHins.

Evidence—Marriage license issued in Uniled States—Authen-
tication—-Bigamy.

A copy of a marriage license and of a return shewing the per-
formance of a ceremony thereunder, is admissible in evidence
without further proof, under sec. 23 of the Canada Evidence
Act, when certified unaer the seal of & Court of record of a state
o: the United States.

A conviction of bigamy cannot be sustained where the sole
proof of the second marriage is an admission of the accused that
he and the woman “went through a form of marriage.”

T. A. Colclough, for the Crown. No one for accused.

Haultain, C.J., Newlands, Lamont, and
Brown, JJ.] [12 D.L.R. 6586,

Rex ». Quong Wina.

Constitutional law—Regulations of business—Prohibiting white
Jemales frequenting or being employed in places kept or
managed by Orientals.

Ch. 17 of the Sask. Statutes of 1912, prohibiting any white
woman or girl residing, lodging or working in, or frequenting any
restaurant, laundry or other place of business or amusement,
kept, ownec or managed by a Chinaman, Japanese or other
Oriental person, is not ulira vires.

Hodge v. The Queen, 9 A.C. 117, 132, and Cunningham v.
Tomey Homma, [1903] A.C. 151, specially referred to; Union
Colliery Co. v. Bryden, [1899] A.C. 530, distinguished.

W. B, Willoughby, for appellant. J. N. Fish, for respondent.

Province of Britisy Columbia
COURT OF APPEAL.

Macdonald, C.J.A., Irving, Martin, and
Galliher, JJ.A\] {12 D.L.R. 582.

CaNaApiaN LoaN & Mgercantine Co. Lo, v Lovin.

Real estate brokers—Compensation—Failure to complete.

Where an employee of a real estate brokerage company hav-
ing property listed for sale, introduced a probable buyer who
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_that if persons meet to fight intending to continue till they give in from
injury or exhaustion, the fight is unlawful whether gloves are or are not
used.

An exhibition of fighting with fists or hands, to witness which an admis-
sion fee is charged to the public and at which it is announced that the
stake money will go to the contestant who knocks out his opponent in a
stipulated number of rounds is a “prize fight” within the Criminal Code:
.8teele v. Maber, 6 Can. Cr. Cas. 446,

But a sparring match with gloves under Queensbury or similar rules
given merely as an exhibition of skill and without any intention to fight
until one is incapacitated by injury or exhaustion, is not a “prize fight”:
The King v. Littlejohn, 8 Can, Cr. Cas. 212,

A sparring or boxing match for a given number of rounds which would
not ordinarily exhaust either participant, is not a “prize fight,” although
the boxers were paid fixed sums, not depending upon the result, for giving
the exhibition: The King v. Fitzgerald, 19 Can. Cr. Cas. 145.

Beck, J.] Re Bavuis INFPANTS, {13 D.L.R. 150.

Infants—Parents’ right to custody—Welfare of child to govern.

In determining whether the father or mother, who are living
apart, shall have the custody of a minor child, the wishes of the
mother are to be considered, as well as the wishes of the father,
but the primary consideration is the welfare of the child.

In awarding the custody of infants to their mother as against
the father, the order should provide that the latter shall have rea-
sonable access to them.

.H. A. Mackie, for applicant. A. F. Ewing, for mother,

Province of Sashatchewan.

SUPREME COURT.

Haultain, C.J., Johnstone, Liamont,
and Brown, JJ.] {13 D.L.R. 182.

Ruran MuntcipaLiTy or VerMIiLLION HiLis v. Smite (No. 2).
Tazxes—Action for collection—Who may maintain—Rural muni-
cipality—Taxes assessed by local improvement district.

A rural municipality that succeeds a local improvement dis-
trict, may, in the name of its eouncil, recoved unpaid land taxes
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Labour performed in making streets, which have not been
dedicated as public highways, in a tract of land being sub-divided
for the owner’s profit, is not work done on public highways for
which a lien is denied by sec. 3 of the B.C. Mechanics’ Lien Act,
R.S.B.C. 1911, ch. 154, but is lienable under sec. 6 of the Act.

One who furnishes a contractor with horses, waggons and
drivers for the use on premises he is improving, is, under sec. 6
of the B.C. Mechanics’ Lien Act, R.8.B.C. 1911, ch. 154, entitled
to a lien for their hire.

Webster v. Real Estate Imp. Co. (Mass.), 6 N.E.R. 71, followed.

Maclean K.C., Higgins and Bass, for appellants, claimants.
Boduwell, K.C., and Moore, for respondents, defendants.

Macdonald, C.J.A., Irving, and Galliher, JJ.A.] [12 D.L.R. 675.
McELmon v. B. C. ErLEctric Ry. Co.

Electricity—Injury. from—Destruction of building by fire—Crossed
wires—Negligence—Lack of safety devices.

Negligence sufficient to render an electric company liable
for the destruction of a building from fire originating from an
electric current of abnormally high voltage being carried upon
wires leading into the building, may properly be inferred from
the fact that several hours before the fire the company’s high
voltage wires became crossed with low potential service wires
on the same poles, which trouble had been corrected prior to the
fire; where it also appeared that the use of a simple safety device
by the electric company on the pole nearest the building would
have prevented the abnormally high current entering it, and that
the electrical installation for the service of the burned building
was not defective.

L. G. McPhillips, K.C., and Duncan; for appellants, defen-
dants. 8. S. Taylor, K.C., and Brown, for plaintiff, respondent.

Book Reviews.

The Canadian Law of Banks and Banking, the Clearing House,
Currency and Dominion Notes, Bills, Notes, Cheques and
other Negotiable Instruments. By JOHN DALATRE FaLcon-
BRIDGE, M.A., LIL.B., Barrister-at-Law, one of the Lecturers
of the Law Society of Upper Canada. Second edition. To-
ronto: Canada Law Book Company, Limited. 1913.

The first edition of this valuable work was published in
1907. TIn this new edition the whole book has been revised, and
the Canadian and English cases brought down to date. All
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L

recen’ legislation affecting the subjeets dealt with, such as the
currency of 1910 and amendment to the Bank Act, which has
just come into forece, has been introduced and discussed, The
new Bank Aect recoives the attention of Mr. H. M. P. Eckardt in
‘an interesting artiole which forms one-of the chapters of the
book,

A new feature of this edition is a comparison drawn between
our Bills of Exchange Act and the Negotiable Instrument Law
now in force in most of the States of the American Union. The
commercial relations between us and our neighbours to the
south of us is so close that the help thus given to Canadian
lawyers will he much appreciated.

The contents are given under the following general headings:
~—Book I., Banking and the Bank Aect; Book II., Negotiable
Instruments and Bills of Exchange Act, and the eases referred
to are collected and noted under appropriate sub-heads.

We have nothing but praise for this most excellent work.
It has now become a necessity to all praotising lawyers. Bank
men and business men will also find it most useful, as they
will readily see by glancing at the index and the table of forms.

Barron and O’Brien on Chaitel Mortgages and Bills of Sale.
A complete annotation of the Provineial statutes dealing
with mortgages and sales of personal property. Second
reviged edition. 1913, Toronto: Canada Law Book Com-
pany, Cromarty Law Book Co., Philadelphia.

Many changes have taken place in the law on these subjects
since the last edition which appeared seventeen years ago.
These have been embodied and noted in the book before us.
Our readers are so familiar with this standard work that it is
unnecessary to do more than to call attention to this revision.

The Law Quarterly Review, edited by Rt. Hon. Sir Frederick
Pollock, Bart., D.C.L, LL.D. July. London: Stevens &
Spns, Ltd.

The contents of this interesting number are as follows:—
The usual Notes of Cases; Sketches of the Life of John West-
lake, K.C.; Constitutional History and the Year Books, The
Alberta and Great Waterways Railway Case (by A, H. F. Le-
froy, K.C., Toronto); Future Estates; Limitations of Land to
Unborn Generations; The Transaction of Sale in the Saxon
Times; Powers of Distress and Bills of Sale Act; Our Manor of
East Greenwich; Book Reviews, cte, .




