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1. Thurrday ....... Last day for notlce to County of apportioanient of Grammar
Achool monfen,
3, Baturday . Articies, &c., to be left with Recretary of Law Society
4. SUNDAY Lnet Sundday aler Easter.
10. S8aturday . Chancery liesrlng Term ends.
13 SUNDAY ........ 3rd Sun luy ufor Buster,
14, Wednesday . ... Last day ‘or service of Writ County Court.
18, BUNDAY wh Sundas after Easter,
19. Monday . SASTZR TERN beglos.
23, Friday . Paper Day, Q. B.
24. Ssturca . Quoen's Binkday, Pspes Day, C. P. clare fur Ce. Court.
25. SUNDA ngation.
24, Monday .. Pagwe Day, Q. B
27. Tnesday .. . Paper Day, C. ¥
28. Weduesda Paper Day, Q. B.
29, Thursday. ..... Paper Day. C. 0,
31, Saturday......... Easrer TERK ends.  Last day for Court of Revision finally

o rovise Ass't Roll, and for Co. Court to revise Tp. Rall.

IMPORTANT BUSINESS NOTICE.

Pergons indelted tothe Prapriclors of tinsJournal are requested to rentember that
all our past ducaccounts have been pluced in the hands of Messes. Pation £ Ardaph,
Allorneye, Barrie, for colleciton; a:id that only a prompt remultance to them wiil
save costs.

12 with great reluctance that the Proprietors have adopted this coxrse; bul they
have been compelled to do 0 1n order to enalle them Lo meel ther curvent expenses
which are very heavy.

Now that the uszfulness of the Journal is30 generally admilled, it would not be un-
reasonable in expect that the Profesnion ard Officers of the (hurtswuld acorrd it a
Liberal support, snstead of allowing themseliesto br sued fur therr subscriptions.

Gye Apper Ganaba ﬁg@mml.

MAY, 1862.
PROCEDURE AT NIST PRIUS.

In the trial of every cause by jury there are functions
appertaining to judge, counsel and jury, which functions
are quite independet. of ench other, but the proper discharge
of which are essential to the due administration of justice.

In common parlzuce, the jurors are the judges of the
fact as the judge is of the law. Each couunsel advocates
the right of his client to a verdict on the law and facts,
under the direction of the judge.

There are two sides to every cause vrought before a jury.
One must prevail. It is for the jury, taking the law from
the judge, to decide between the parties and a true verdict
give according to the evidence.

It is the duty of the judge to decide al! questions as to
the admissibility of evidence, to instruct the jury in the
rales of law by which the evideuce admitted is to be
weighed, and generally to explain the principles of law
governing the questions at issue.

The trial is as it were a legal combat—tha counsel the
combatants, the judge the moderator, and the jury the
arbiters upon whose decision rests the result of the conflict.

In order to the economy of time and the decent admin-
istration of justice, law givers have found it necessary to
make regulations for the conduct of counsel in their
addresses to the jury.

1t is as necessary that one party should begin as that the
other should end. There is often a struggle for the right

to begin, where it carries with it the right w reply. The

“last word”’ with the jury by many is looked upon ss an
objeet of importance.

1tis provided by the Common Law Procedure Act that
the addresses of counsel to the jury shall be regulated as
follows ;! The party who begins is allowed (in the event
of his opponent not announcing, at the close of the case of
the party who begins, his intention to adduce cvidence) to
address the jury a second time, at the close of such case,
for the purpose of sumnming up the evidence; and theparty
ou the other side is allowed to open the case and also to
sum up the evidence if any, and the right of reply shall be
the same as at preseat.”  Con, Stat. U. C. eap. 22, s. 209.

It will be observed that this enactment in no respect
alters the previously existing law as to the right to begin
and right to reply. It merely provides for intermediate
speeches uader a given state of circumstances,

First, let us consider what was the law as to right to
begin and right to reply before the Common Law Procedure
Act; and then, sccondly, let us consider the meaning of
the clause of the Common Law Procedure Act which we
have quoted.

The issue or question to be tried is eliminated by plead-
ings. That issue has an affirmative and a pegative. Itis
in general the duty of the party who affirms to make out
his case, The burden of proof rests upon him. One test
is this—what would be the consequence if no evidence were
offered at 2l1? If in such case the verdict ought to be
given for one party, it i3 manifest that somethiny must be
doue by the other to prevent that consequence. He who
must give the evidence to prevent that result is the party
to begin (per Alderson, B., in Geack v. Ingall, 14 M.&W,
100). Another test is to consider—what would be the
effect of striking out of the record the allegation to be
proved, bearing in mind taat the right to begin lies on
whichever party would fail if this step were taken (per
Alderson, B., in Millis v. Barber, 1 M. & W. 427).

To the rule as just stated there sre a few exceptions,
as in actions for libel, slander, and injuries to the person,
in which cases plaintiff bas the right to begin though the
affirmative of the issue be on the defendant (per Parke, B,,
in Carnam et al. v. Farnier, 3 Ex, 698). We cannot at
present enter into any examination of the exceptions, We
wust content ourselves with referring to Taylor on Evi-
deoce, 2 Edp. p. 319.

It is the practice of skilled counsel, conscious of a right
to reply when begioning or opening a case, to confine them-
selves to a brief statement of the facts, and then to call the
witnesses in proof of the facts stated. A party is not
bound by an inadvertent statement made by counsel in
opening a case, where such statement is promptly retracted.
(Janrette v. Great Western, Railway Co., 4 U.C.C.P. 488.)
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The party who begins, where there is evidence called for
the defence, has the right to reply on the whole ease. This
is the general reply. It is for this that counsel so often
contend and to this that success is so often attributed. Of
Course much depends upon the counsel who has this advan-
tage, whether or not he make a good use of it. It is for
him to use and not to abuse his privilege. Where counsel
in a general teply abuses his privilege, he is certuin to be
followed by remarks from the presiding judge of n counter-
acting téndency. It is much wiser for counsel having the
general reply to keep within the bounds of discretion. An
opposite course is worse than no reply at all. 1t renders
it necessary for the presiding judge to arguc against him
and appear to assume the functions of an advocate rather
than those of a judge. The influence of the judge, whose
position makes him impartial, is in such a case all pewerful.

So much for the right to begin and right to reply. Now
for the intermediate speeches. Xach party has under cer-
tain circumstances a right to sum up ovidence. Counsel
for the party who begins bas that right in the eent of his
opponeunt not announcing his intentlon to adduce evidence.
Where counsel did not announce his intention to adduce
evidence, in consequence of which the couns.l who began
summed up his cvideuce, the court refused to allow his
opponent to change his mind and adduce evidence. (Darby
v. DJuseley, 2 Jur. N. 8. 497.) Where plaintiff’s counsel
opened the case and called his witnesses, and then, without
requiring defendant’s counsel to announce whether he in-
tended or not to ca' witnesses, allowed him to address the
jury, and at the conclusion of his speech announced
that he did not intend to call wiinesses, plaintifi’s counsel
was held to be too late to claim the reply. (Gidson v. The
Toronto Rouds Company, 83U.C. L J. 11.)

The intermediate speech or either side is only allowed
for the purpose of stmming up evidence, that is, evidence
proper for the jury. It is for the presiding judge to deter-
mine whether or not there is evidence to go to the jury.
If he rule that there is no such evidence, there is no right
to sum up that which dees not esist.  An address to the
jury in a case where there is no evidence could only have
the effect of inciting the jury to take the matter into their
own hands and to decide in opposition to the ruling of the
judge. It would be in fact allowing an appeal from the
judge to the jury in a matter which is within the jurisdic-
tion of the judge zlone. No doubt therc may be a discus-
sion a5 to whether or not there is evidence to go to the
jury. That discussion takes place ic the presence of the
jury s it does in the presence of any others at the time in
court. The court is open to all; but the decision of this
question, whether there is evidence or not, rests with the
Judge and none other. Where the judge is of opinion that

there is no evideunce, it is not the course for him to read
his notes to the jury, telling them that ho thinks there is
no evidence and hoping that they concur with him, but he
tells them that thero is no evidence, and, unless plaintiif
accepts a neosuit, tells them in law to find a verdict for
defendant. If the judge be wrong in such direction, the
constitutional mode of corrccting the error is either to tender
a bill of exceptions, or more commouly to move the court
in banc. and not to argue at the judge through the jury or
at the jury through the judge (per Pollock, C. B., in
Ilodges . Ancrum, 11 Ex. 214).

If counsel dispute as to the right to begin to sum up
evidence or reply, it is for the presiding judge to determine
the dispute. The parties for the time at all events are
bound by his decision. If it beafterwards clearly made to
appear that the judge was wrong in his ruling, and that
gubstantial injustice has resulted therefrom to either party,
that party can have the error corrected by an application
to the court in bave. (Brandford v. Freeman, 5 Ex. 734;
Doe Baker v. Brazne, 5 C. B. 655.)

COLONIAL COUGNSEL IN ENGLAND.

The following is an extract, which we take from the
Lower Canada Jurist, from a letter addressed by the
Registrar of the Privy Council to Robert Mackay, Esq., an
eminent advocate of Lower Canada.

Cousc:t Orrice, WHITEHALL,
November 25th, 1861,
In answer t¢ your question, I beg to inform you that the Bar of
the Privy Council is an open bar to all all advocates duly qualified
in the Colenies and Dependencies from which appeals lie to the
Queen in Council ; nnd consequently any Canadian advocate would
be heard by their Lordships in Canadian appeals.

Signed, Hesny Reeve,
(Signeds) Reg. P. C.

The communication is an important one, and as such we
copy it for the information of our readers. We do ot
think that the members of the Bar in Upper Canada bave
hitherto been aware that they have the privilege which it
mentions. The privilege is of great value. The know-
jedge of Colonial law acquired by counsel in England on
occasion of a particular appeal is oftentimes too slender to
eouble them to do justice to the interests entrusted to them.
Therefore it may be that in cases of importance some of our
local bar will be found both resdy and willing to avail
themselves of the privilege.

Avy person who has bean duly called to the Bar of any
of Her Majesty’s Superior Courts in England, Scotland or
Ireland, not being courts of merely local jurisdiction, are
entitled to be called to the Bar in Upper Canada.

It might be well for the English Bencbers to consider
whether or not reciprocity might not be extended to Colo
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nial barristers desirous of romoving to England. Very few| Tbe amendment is to be so far retrospective as ¢ to apply
perhaps would be found courageous enough to entertain {to and cffcet all mortgages and conveyances which have
the idea of availing themsclves of anv such measure of | beon heretfore exccuted under and according to the pro-
reciprooity ; but that of itself is no reason why somo such | visions of tho Act 20 Vic., cap. 33, or under and according
measure shculd not exist. It would be a great compliment ; the provisions of Consol. Stat. (", C.; cap. 45, except in thoso
to the Coloni~s, many of which have courts and laws as’ cases which may have been heretofore adjudicated upon in

pr——

nearly as possible similar to those of tho mother country.
We make the suggestion for what it is worth,

RECORDERS’ COURTS.

There sppears te be some fatality as to the time for
holding Recorders’ Courts—there is no certainty about it.
There i3 not a Session of Parliument witbout some legisla.
tion on the subject.

By the Mupnicipal Ipstitutions Aect, see. 377, it was |

enacted that there should be four gessions, to commence
2nd Monday in January.
1st Monday in April.
Ist Monday in July.
1st Monday in October.
By the 23 Vict., cap. 50, the times were altered as
follows :
2nd Monday in Javuary.
Ist Monday in April.
Ist Monday in July.
8rd Monday in November.

The Attorsey General has duricg the present Session
introduced a biil which ebacts, that the times shall be ns
follows ¢

1st Monday in March.

Ist Monday in June.

1st DMonday in September.
8rd Mounday in December.

We prcsume these aiterations are intended to relieve
Courts of Assize in cities of some portion of the crimipal
business which, under existing arrangements, falls to the
lot of the Superior Court Judges, and which might as well
be tried before inferior tribunals.

BILLS OF SALE AND CHATTEL MORTGAQGES.

Attorney General Macdonald has introduced a Bill de-
signed to set at rest the conflict between the Courts of
Queen’s Bench and Common Plens, as to the effect of a
writ of execution upon a Bill of Sale or Chattel Mortgage
executed but not filed.

It amends section 1 of Consol. Stat. U. C., cap. 45, by
adding thereto the words, ¢ and every euch mortgage or
conveyance shall operate and take effect from the day and
time of the exccution thereof.”

. any of the Courts of Law or Equity in Upper Canada.”

1
!

NEW CHANCERY ORDERS.

' Moxpay, 28th April, 1862,
: SITTINGS OF COURT.
¢+ Sections 1, 2, 3, 4 and 5 of Order number Three of the
. General Orders of the 23rd December, 1857, are hereby abro-
| gated and discharged.
The Judges of the Court will sit separatoly and by alternato
l weeks as follows:

Ouve Judge will sit duily in each week for the dispatch of all

business other than Re-hearinge and Chamber business.

The business before such Judge will be taken as follows:
! Monday .....cecoesseeenss Motions.

Tuesday & Wednesday Hearings pro confesso; Motions for
Decree ; further directions ; Appesls
from Master’s Reports.

i Thursday, Friday and
Saturday....ccseseen.., Iearings of causes; Demurrers (ex-
cepting during Re-hearing Term. )

SETTING DOWN CAUSES.

The party who desires to have a cause set down to bo heard
ig to enter it with the Registrar for that purpose, at least
fourteer days before the day for which the same is so set
down.

11378 70 BE PREPARED BY THE REGISTRAR.

The Registrar is to prepare I'sts of all causes eatered for

hearing, making a separate list of all the causes to be heard

before each judge. Each cause is to be sct down in the order

in which it has been entered with the Registrar. Causes are

to be called on and heard according to the Registrar’s list,
unless the court order otherwise.

NOTICE OF HEARING.

Notice of hearing must be served by the party setting down
the cause upon all proper parties for & proper day falling
within the week in which the judge in whose list the same is
get down is to sit; aud such notice is to be served not lees
than twelve days bafore the day for which such notice is

given,

RETEARING OB CAUSES.
There are to be Four Re-hearing Terms in esch yoar, com-
meucing respectively as follows :
1.—The second Thursday in March.
€.~Tho first Tharsday in June.
3.—Thc second Thursday in September.
4.~-Tha firgt Thuysday in December.
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All ra-hearing of causes aro to bo in Re-hearing Terms only. |
Applications in ti.o nature of re-hearings to dischnargo or!
vary orders made in court aro to be made in Re-hearing Terms ;
only, oxcept with tho leave of the judge promouncing the;
ordor sovght to be discharged or varied.

AFPEALS FROM ORDERS MADE IN CHAMBERS. ‘
One judgo will sit daily in cach week for the dispatch of:
business in Chambers. ]
Matters adjourned from Chamnbers under section thres ol“
Qrder thirty-four of the General Orders of the 3rd June, 1853,
and applications in the nature of re-hearings to discharge or
vary orders made in Chambers, aro to be heard in full Court, ;
on the last Wednesday ol every m.nth, except during Ezami-
nation Terms, |
Tho foregoing orders are to come into operation on the!
twelfth day of May nest: but causes may be set down and
notice may be given of proceedings to be taken under the said ‘
ordera from the day of the date hereof.

|

READING DEPOSITIONS IN OTHER CAUSES.
Auny party shall be entitled in future, upon notice, withouti
order to use depositions taken in nnother suit in cases where,
under the present practice, he is entitled to use such deposi-

tions, upon obtaiming the common order for that purposs, \

EXAMINATION OF PARTIES TOQ SUITS.

Any party defendant may be examined as a witness without |
order, on bohalf either of the plaintiff or of a co-defendunt;'i

HABEAS CORPUS IN THE COLOUNIES.

The Bill now befere the Imperinl Parlinment respesting
the issue of writs of Habeas Corpus to the Colonies from
England, enacts that “ no writ of habeas corpus shall issue
out of Kongland by authority of any Judge or Court of

| Justice therein into any colouny or foreign dowinion of the

Crown where Her Majesty has o lawfully established Court
or Courts of Justice having authority to grant and issue
the said writ and to insure tho due cxecution thereof
throughout such colony or dominion: Provided that
nothing contained in this Act shall affect or interfere with
any right of appeal to Her Majesty in Counci! now by law
existing.”

COMMON LAW PROCEDURE ACT.

Dr. Connor has, during the present Session of the Pro-
vineial Legislature, introduced a bill for the ameadment
of the CoamMmoN Law PROCEDURE AcT,

Section 1 cpacts that when goods or chattels have been geized ia

| execution by o sheriff or other officer under process of the above
mentioned courts, and some third person claims to be entitled,
under a bill of sale or otherwise, to such goods or chattels by way
i of security for o debt, the court or o judge may order o sale of the
1 whole or part thereof, upon such terms as to payment of the whole

or part of the secured debt or otherwise, as they or he shall thick

fit, and may direct the application of tbe proceeds of such sale in
such mapner and upon such terms as to such court or judge may
seem just.

Section 2 enacts that, upon the hearing of any rule or order

and any party plaintiff may be examined as a witness, with-  calliz; upon persoas to sppear snd state the nature aad particulars
out order, by & co-plaintiff or by a defendant in cases where, | Of toeir claims, it shall be lawful for the court or judge, wherever,

under the present praotice, such examination may be hnd{'
upon the common order being obtained for that purpose. i

s !

RE-TAXATIGN OF COST3. 1

It thall be competent for any party agaiust whom costs’

from the smallness of the amount in dispute or the value of the

goods seized, it shall appear to them or him desirable aund right so

to do, at the request of either party, to dispose of the merits of the

respective claims of such parties, aad to determine the same in 2
summary manuner upon such terms as they or he shall think &t to
impose, and to make such other rules and orders therein as to

have been tared by o deputy master of this court to obtain, as | costs and all other matters as may be just.

of course, an order for a re-taxation of the sams, before the
taxing officer of this court at Toronto.

1t shall be the duty of the party obtaining such order tol-
doposit with the deputy master and registrar with whom thol
pepers are filed a sufficient sum to cover the expenses of trans- l,
mitting the same o Toronto, and of the return thereof. l

In case less one-twentieth be taxed off upon re-taxation, the |

costs of such re-taxation shall be added to the bill slready
taxed,

This order is to apply to bills of costs already taxed as well
as 1o bills that may hereafter be taxed; but it is ot to apply
to cuses where the costs have been paid or final proceedings
base been taken upon the tazation of costs slreedy hed. Pro-
cess for the levying of such costs is not to be deemed a final
proceeding within the meaning of this order.

(Signed,) P. M. Vaxxovaxer, C.

J. C. P. Estex, V. C.

J. G. Spracor, V. C.

Section 3 enacts that in all cases of interplesder proceedings,
where the questioa is one of law, and the facts are not in dispute,
the judge shall be atliberty in his discretion to decide the question
withoat directing su action or issue, and, if he shall think it
desirable, to order a special case to be stated for the opinion of the
court.

Section 4 cnacts that the procecdings upon such case shall, os
nearly as may be, be the same as upon a special cose stated under
the Common Law Procedure Act; and error may be brought upon
a judgment upon such case, snd the provisiots of tho Common
Law Procedure Act, as to bringing errcs upon a special case, shall
2pply to the proceedings in error upon a special case under this act.

Section b enacts that the judgment in any such action or issue
as roay be directed by the court or judgo in any interpleader pro-
ceedinge, and the decision of the court or judge in a summary
manuer, shall be final and conclusive against the parties and olt
persons claiming by, from or under them.

Section 8 coacts that all » ales, orders, matters and decisions to
bo made and done in io erpleader proceedings unader this nct
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(cxcepting only any affidavits) may, togetber with the declaration
in the cause, if any, bo entered of record, with a noto in the
margin oxpressing the true ate of such entry, te tho end that the
sams may bo evidence in future timea, and to securo and enforce
tho payment of costs directed by any such rule or order; and
overy such rule or order so entered shall have the forco and effect
of n judgmeunt in the superior courts of common law at Torouto.

Section 7 enac!s that the joinder of too many plaintifis shall
not be fatal, but every action may be brought in the name of all
the persons in whom the legal right may be supposed to exist, and
judgment may be given in favor of the plaintiffs by whom tbo
action is brought, or one or more of them, or in ense of any ques-
tion of misjolnder being raised, then in favor of guch one or mora
of them as shail be adjudged by the court to bo entitled to recover;
provided always, that the defendant, though unsuecessful, shall be
ceatitled to his costs occasioned by joining any person er persons
in whose favor judgment is not given, uuless atberwise ordered by
o court or judge.

Scction 8 caacts that, upon the trial of such a cause, a defen-
dant who has therein pleaded n sct-off may obtain the benefit of
his sct-off by proving either that all the partics named as plaia-
tiffs are indebied to him, notwitbstanding that ouc or more of such
plaintiffs was or weve improperly joined. or on proving that the
plaintiff or plaintiffs who estublish their right to maintain the
causo is or are indebted to him.

Section 9 enacts that no other action shall be brought against
the defendant by any person so joined as plaintiff in respect of
the same csuse of action.

Section 10 enacts that the plaintiff in replevin may, in answer
to an avowry, pny moncy inte court in satisfaction, in like manner
and subject to the sawme proceedings as to costs and otherwise, as
upon a payment into court by o defendant in other nctions.

Secotion 11 enacts that such pagment into court in replevin shall
not, nor sball the acceptance thereof by the defendant in satisfac-
tion work a forfeiture of the replovin bond.

Section 12 cuacts that, in proceedings to obtain an attachment
for debts under the Common Law Procedure Act, the judge may
ic his discretion refuse to interfere where, from the smalloess of
the amount to be recovered, or of the debt sought to be attached
or vtherwise, the remedy sought would be worthless or vexatious

Section 18 enacts that whenever, in proccedings to obtain an
attachment of debts under the act above mentioned, it is suggested
by the garnishee that the debt sought to be attached belongs to
some third person, who has a lien or charge upon it, the judge
moy order such third person to 2ppenr before him and state the
nature and particulars of his claim upon such debt.

Section 14 enacts that, after hearing the allegationg of such third
person under such order, and of any other peison whom, by the
same gr any subsequent order, the judge muy think fit to call
before him, or in casc of ench third person rot appesring before
bim upon such summons, the judge may order oxecution to issuc
to levy the amount from such garnishee, or tho judgment creditor
to proceed against the garnishee accordiug to the provisions of the
Common Law Procedure Act; and he muy bar the claim of such
third person, or wmake such other order as ho shall think fit, upon
such terms, in all cases, with respect to the lien or charge, if any,
of such third person, and to costs, as he shall think just and rea-
sonablo.

Seotion 16 enncts that the provisions of the Common f.aw Pro-

cedure Act, so fur as they aro apphceable, shall apply to any order
and the procecdings thercon, made and takern in pursuance of the
hiercin next before mentioned powers under this act.

Section 16 enacts that the superior conrts of common law at
Toronte, and every judge thereof, and any judge sittiog nt ms
preua, nay at sll times amend all defects amd errors in any pro-
ceedings under the provisioss of this act, whetber there isunything
in writing to amend by or not, and whether the defeot or error bo
that of the party applying to nmend or not; and all such amend-
ments may bo made with or without costs, nad upon such terins as
to the court or judgo may seem fit; and all suck nmendments as
smny be necessary for the purpase of determining in the existing
suit the real question in controversy between the parties, shall ho
so made if duly applied for.

Section 17 euacts that the judges of tae ssid courts, or any four
or more of them, of whom the Chief Justices shall be two, may
from time to time make all such general rules and orders for the
effectusl execution of this act, and of the intention and object
thercof, and for fixing the costs to be aliowed for or in respect of
the matters herein countaiued, and the performance thereof, as in
their judgment shall be necessary and proper: provided that
pothing herein contained shall be construed to restrain the autho-
rity or limit of jurisdiction of the said courts or of the judges
thereof. to make rules or orders or othersise to regulate and
dispose of the business thercin

Secticn 18 limits the act to Upper Canada.

COSTS OF ARBITRATORS.

—

The practice of allowing arbitrators to be the judges of
the amount of their own fees has been productive of much
abuse—so much so, that we are glad to find the Attorney
General offers to supply a remedy. Ile has introduced a
Bill intitled, “ An Act for regulating costs of arbitrators.”
It is short.

Section 1 enncts that the Judges of the Superior Courts of Com-
mon Law in Upper Cruade, mny from time to time establish o
scale of fees to be prid to professional or special Arbitrators, such
as barristers, attorneys, physicians, surgeouns, engineers, archi-
tects, surveyors, and regular accountants, in all cases of arbitra-
tion in Upper Cauadn, and also fees to counsel and attorneys
attending before arbitrators, and the allowances to witnesges for
their attendance.

Section 2 enacts that every bill of costs upon any arbitration
sball be taxed before the priucipal Master of the Court in which
tho same sball be pending, according to such scale of fees, and
such Master may, in bis discretion, call for evidence to satisfy
him of the nature and importance of the questions submitted.

Section 3 enacts that no taxation of arbitrators’ counsel or other
fees under this Act, shall be made without an affidavit of the party
his sgent or attorney preferring sach bill. of the actual length of
each day’s sitting, and that the time charged for was bond fide
ozcupied on the business of the arbitration; all other charges
and disbursements to be proved in the usual manaer.

Section 4 enacts that any arbitrator refusing to deliver bis
award to the party entitled to the same, on tender of his fees set-
tled under authority of this Act, after a reasonable time shail have
elapsed for the making - p and executing the sswe, shall be deemed
guilty of u contempt of court, and may bs dealt with accordingly-
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Scction 6 onnets if any nrbitrator shall recivo for his fees s * Mr. Attorncy-General,—IJt is impossible for mo to entar
larger sum than shall be afterwards allowed on taxation, this dif. thie Court to-day withaut a renewai of sorrow for the lnas of
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forenco shall constitato a debt duo by him to the party who paid . 016 who has been eo lately takeu from us, and by whom this

the same, and may bo recovered with double costs (after demnnd
nad refosal) before any court of competent jurisdiction.

Section 6 enacts that the forogoing provisions which relato to
arbitrators and witneses, shail apply to all arbitrations in tho
county court of Upper Cannda, provided that the fees shall be
reduced by ono-third, and that the taxation shall take place before
tho Clerk of tho county court.

SELECTIONS.

THE BENCII AND TIHE BAR.
LORD JUSTICE SIR JAMES LEWIS KNIGHT BRUCE.
Towards the Intter end of the last century, John Kaight, Esq.
of Fairlinch, in Devonshire, married a lady named Margaret

Bruce, and became the father of three sons : tae first of whom |

was John Bruce Pryce, Esq., an active county magistrate in
the neighbourlhood of Cardiff, and father of ilenry Austin
Brace, Esq., M.P. for Merthyr; the second was the Rev.
William Bruce Knight, Dean of Llandaff; and the third was
the subject of this sketch, who was born at Barnstaple in
Devonshire.

In 1817 he was called to the Bar at Lincoln’e Inn.

several chilGren, of whom threo aro row alive.

In 1829 he was made Queen’s Counsel, and in 1841 became
Vice-Chancellor. In 1842 he was appointed one of the mem-
bers of the Privy Council, and knighted.

For some time, in the year 1850, the excellent Vice-Chan-
cellor Wigram, owing to failing sight, was unabla to sit in
Court. In the same year the Vice-Chaucelior of Englund,
Sir L. Shadwell, became ill ; and, in contequence, for several
weeks, until the rising of the Court in August, the whole

He had
proviously married Miss Newte, daughter of Thomas Newte, !
Esq., formerly of Duvale, in Devonshire, by wiom he has had |

“chair has been filled for vo many years, that it is almost atart-

ling to hear from it another voice than his.  With this feeling
: I am sure you all sympnthize.  We have lost at once n friend
: who was dear to us, and o Judge distinguished fur his great
i knowledge cf the lnw which he administered—distinguished
. for his various ncquirements—distinguished for his unwenried
. Px\lioncc——-‘ swift to hear,” ‘slow to wrath,’—pure and blame-
| less in his life, an examplo of courtesy, gontleness and amenity,
 who never uttered a word intended to give pain, nor hnrbourc_d
one unkind thought, or one acrimonious feeling.—But he is
: gone.— Flere el meminisse relictury est.”’

Ia 1851, when alteratious were made in the Court of Chan-
cory, and a fresh tribunal was appointed, Vice Chancellor
Kuight Bruce was, with Lord Cranworth, selected for the new
| office thus crenated, and becamo o Lord Justice of the Court of

Appeal in Chancery,

SIR HUGH MACALMONT CAIRNS, M.,

Sir Hugh Macalmont Cairns is the second son of the lato
William Cairns, Esq., of Cultra, in the county of Down, Ire-
land.

Sir Hugh was born 27t"; December, 1819, and wus educated
at Trinity College, Dublin, which he entered in 1834, taking
first class in classics, and other honours, throughout his Colle-
giato course. Sir Hugh commenced his logal carcer carly.
In 1344, he -vas called to the Bar. Aa a Chancery Barrister
be soou attauined high rank, and in 1836 was apprinted one of
Her Majesty’s Counsel, and a Beacher of the Honourable So-
ciety of Lincoln’s Inn.

In 1852, at the general election of that year, Sir Hugh
Cairns was returned as M.P. for Belfust. When, in the
-spring of 1858, tho conservative ministry under Lord Derby

was formed, Sir Hugh was made Solicitor-General and received
i the honour of Knighthood. In this capacity he did good
| service on two ocessions that will long be remembered : on the
19th of May, 1858, on Mr. Cardwell’s motion for a vote of cen-

business of the three Courts was conducted by Vice-Chancellor | g1 on G)vernment for the despatch transmitted to the

Knight Bruce alone. At the close of tho sittings the then ' Gy ernor General of Indin by Lord Ellenborough, in reference
Attorney-Goneral, Sir John Romilly, expressed in an address : y 4pe proclamation respecting the confiscation of Oude, Sir
in courtfhe sense eotertained by the Bar on the occasion. The! [ugh Cairns delivered a speech of great power, which was
address is given at the commencement of the 4th volume of \porieardg printed and widely circulated ; and afterwards, in
Do Gex & Smale’s Reports, and was in these words:— a speech which woa universal applause for its clearness and

“ Before the Court rises for the vacation, I am desirous of | . . L. . . .
saying, on behalf of the Bar, n few worde. It is now fonphxlosoph\cal precision, Sir Hugh obtained leave to bringin a

gevernl weeks thas the whole business of the Court of Chancery, Bill for the introduction of a reform, long and imperatively
distributed among the three Vice Chancellors, has been borne required. We refer to his Bill to simplify thetitles to Landed
by your Honour alone. That business, ac all times very heavy i Estates. OQur leading law reformers had been talking about

at this season, has been this year greatly increased by the isuch a measure for years; aud while they warned Sir Iugh

numerous applications which have arisen under a new practice ! . AR
introduced into the Court. I am requested by the Bar tojOf the difficulties in his way, they were compelled to confess
testify our respectful admiration at the knowledge and abili*~: their adwiration and delight at his attept. Even the Times

with which this mass of buginess has been disposed of, and 1 . gcknowledged that on the latter occasion, besides the luminous

express our gratitude for the unvarying sod unwearied atten-1 o\ o0mons and the clear and accurate statement which

tion with which your Honour has listened even to the youngest ) . ROt
among us, I nc’r;d not add, bow gratifying it is to Z,ne té' ba!adorned it, the speech of Sir Hugh was distinguished from
made the organ of this communication.” i most of those usually heard within the walls of Parlinment,

Later in the same year, on the occasion of the death of the | by the abstract and philcsophical naturo of the principles on
lamented Sir L. Shadwell, the Vice-Chancellor Knight Bruce  which it was based.
addressed the Bar in the following words, also given in the, Sir Hugh married, in 1856, Mary Harriet, daughter of tho
book above referred to :— 'late John Mac Neile, Esq., of Parkmount, County Antrim.
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SIR WILLIAYM PAGE WOOD, VICE CHANCELLOR.

VieaChaacoltor Sir William Page Waood, the second son of
Sir Matthew Wond, Bart., M.P., was born on the 29th of No-
vembor, 1801, and was named Page, after his muther, 8
Suffulk lady, Mo studied at Winchester—nt tho Auditire,
Geneva—and at Trinity College, Cambridge. In 1824 he took
Lis Wrangler's degreo; in 1825 he was elected a Follow of
Trinity ; and ‘o 1834 he was clected a Fellow of the Royal
Society. In Michaelmas Term, 1827, he was called to the Bar,
and in February, 1845, was appointed Queen’s Counsel,

There was a general election in 1847, and Mr. Wood was
elected for the city of Oxford, with his colleague, Mr, Langston
without oppesition. In 1849, Mr. Wood introduced a bill to
substitute Reiigivus Affirmation for Oaths in certain cases,
and in 1850 he re-introduced the bill. In each year the bill
passed the Ilouse of Commors, but was rejected in the Lords.
The principles of it have since becn fully smbodied in the
Cummon Law Procedure Act. When, in 1850, on the 28th
of February, Mr. Hume moved a series of resolutions, with &
view to the introduction of a household suffrage, vote by ballot,
an increase in the number of representatives, the abolition of
the property qualification, and the limitation of the duration
of Parlinment to three years, Mr. Wood spoke and voted in
favour of the motion, stating that he differed in somo details.
When Mr. Gladstone introduced a bill in favour of giving the
Church of England synodical action in the Colonies, Mr. Wood
aided him by his speech and vote. On March 7th, 1850, Mr.
Wood introduced a bill to prevent vest>y and ocher meetings
in churches, by authorizing the vestry tv raise, by a rate, a
sufficient sum to erect vestry halls, This bill became law-
In the memorable debate in that year on Lord Palmerston’s
foreign policy, Mr. Wood was one of the speakers inits forour.

On the question of admission of Jews into Parliament, Mr,
Wood bore a distinguished part. On March 12th, 1849, on
the motion of Mr, Wood, a committee was appointed 10 search
for precedents in tho case. On the 26th of Julg, 1850 the
Baron Rothschild came to the tablo of the House, introduced
by Mr. Wood and Mr. John Abel Smith, to take the oaths and
his seat. A discussion ensued.- Mr. Hume moved an amead-
ment, in favour of the Baron being sworn un the Old Testament,
which amendment was cartied; und when the Baron had done
this, Mr. Wood argued that on the part of the Baron there
bad beon a valid taking of the oath. Ona of the last acts of
Mr. Wood, befurs taking office, was ta suppor. Lord John
Russell's bill for counteracting the aggressive policy of the
Church of Rome. Shortly after this, Mr, Wood voted in the
majority se Mr. Locke King’s motioa fur introducing the £10
qualification fur electors in counties, which led to the rosigna-
tivn of Lord Jobn Russell, and the acceptance of office by Lurd
Darby in 1RS1. On the latter noblemaa’s failing to furm an
edministration, Lord Joha Rassell returaed to office, and an-
nounced his readiness to introduce o measure {or Parliamen.
tary Reform. 1Ile suon afterwards vequested Mr, Wood’s
acceptance of the office of Sulicitor General,—Lord Langdale’s
resignation of the Mastership of the Rulls baving led to the

appvintment of Sir John Rumilly tu the Judicial Bench, and : tee 10 be dischar, 1.

date of his appointment is Mareh, 1851, Oxford re-elected
Me. Wond, who was knighted {axi# usual) on his appointment.
In the general election for 1852, he was again elected by the
city of Oxifurd to be her represontatise in the House of Com-
wons,  In the same yoar, the University of Oxfurd conferred
on him the bunurary dogreo of D.C.L.  Wo have now reached
the clese of Sir William’s political life. In 1849 he had ne-
copted the offico of Vice-Chancellor of the County Palatine of
Lancaster, at the instance of Lord Campbell, then Chancellor
of the Duchy, on the expross condition that ke was to be at
liherty to introduce n bill for rendering that Cuurt effoctiver
This he achieved, and he resigned his vffice on being appoint-
ed Solicitor-General.  1n January, 1833, lie was appuinted one
of the Vice-Chancellors of the High Cuurt of Chancery. Sir
William Wood has been a member of geveral royal commissions
for awmending the law; tho most important of which were
thase fur amending the practice of the Court of Chancery, and
that for amending the law of divorce. Ie also acted with
Lord Wensleydule and Sir Lawrence Peel on a commission
for arbitrating between the King of Hanoverand Her Mujesty,
on the King's claim to certain jewels in the possessicn of Her
Majesty, as belonging to the crowan ot Ilanover.

In January, 1830, Mr. Wood married Charlotte, ounly
daughter of Major Moor, of Great Bealings, Suffulk.

ON THL RELIEF OF TRUSTEES DESIRQUS OF
RELINQUISHING THEIR TRUSTS.
Read at a Geneval Mreling of the Sncuety for promating the amendment of the
1w, on Munduy, Feb, 10th, 1662, by (1¢0ROE RoC1PURT CLARKE Esq, ML.A.

There is a part of the law relating to vrustees, in which
some amendment is required, and to which tho attention of
this Suciety shotld be directed. I, indeed, published two
letters in January and March, addressed to Lord Chelmsford,
then Lord Chancellor, on the sulject. Since that time two
acts have passed (22 and 23 Vie. ¢. 35—23 and 24 Vie c. 145,)
which have dimimshed the difficalties of trustees whilst they
continue in their trust; but nothing has besn done to dis-
charge the trustee altogether from his trust in the cases of
which I am about to treat. The relief may be decreed but
carnot be accomplished.

I allude to the case of a trustee, entitled to be discharged from
his trust ; who has filed a bill in Chensery fur ubtaining such
discharge; in which suit an order has been made by the
Court that he shull be so discharged, and that & new trustee
shall be substituted in his place; followed by a reference to
the proper officer to inquire and report as to the sufficiency of
any proposed substitute; and no one can be found, satisfac-
tory to the Court, who will accept the trust. In such a cass,
the Court is unable to give effect to its intention; and the
object of this paper is to suggest that some attempt should be
made to provide a remedy.

‘T'he position of the Court io such a case is thus described
by Lurd St. Leonards: * It is quite » mistake to suppose that
a trustee, who is entitled o be discharged from his trust, is
bound to shuw to the Court that there 13 some other persin
ready to accept the trust. The Court refers it to the Muster
to appoint & new trustee; but if no persun will accept the
trust, it may find iwolf ohliged t keep the trustes Lof re the
Court, and out discharge him.  The Court will, however, take
care thas the tru.tee shall not suffer thereby.” { Courtenay
v. Courtenny, 3 Junes and Lat., 533.)

The deed creating the trust may expressly entitle the trus.
“The trustee may,” in the laoguuge

Sir. A. J2. E. Cockbura haviog becomo Attorney-Gencral. The | of Lord Laogdale,  find the trust estate involved in intricate
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anw complionted questions which were not and conld not have found to he auflicient,  The trustee ro substituted might be n
been in contemplation at the time when ths trust was under-  haro trustea, or he might be invested with keme or all of the

taken, and hus, in cunvequence of that change of circum
atances, a right to come to the Court to be relieved.” (Green
wood v. Wakeford, 1 Beav., 581.) 1lis longer continuance in

the trust n.ay become hazardous, or his character expused to

suspicion, by the misconduct of his co-trustee. (Furshaw v.
Higginson, 20 Beas., 485.) 'Tho tenant for life may have
encumbered his life estate with annuities and other charges,
nnd the trustee may receive conflicting nutices from contending
incumbrancers, prohibiting him from allowing the cestui que
trust to receive his income, and requiring him to pay the same
to the incumbrancers, of whose title he cannot judge : or the
cestui que trrst may have passed through the Bankrupt Court
or the Insolvent Court, nnd assignee may give notices, and
require accounta: there may be lunncies »r other incapacities ;
tho truatee may have transforred to the Accountant Genernl
of the Court of Chancery aill the trust moneys, under the
Trustee Relief Acts (10 and 11 Vie. ¢. Y6: 12 and 13 Vie. c.
74); ho may have filed a bill, and obtained an order fur the
substitution of a new trustee; and yet, as Lord Leonard ob-
serves, the Court ‘* may find itself abliged to keep the trustee
before the Court.”

The present practice of the Court of Chancory in many
cases reduces such a trustee to a shadow, but retains him,
through impotence, as a form, which incumbers, rather than
arsists, its proceedings.
in his stend, as if it were itself the substituted trustee. For.
as Sir John Romilly observes, ** No person can be compelled
to remain o trustee, and nct in the execution of the trusts.”

He censes to aot, and the Court acts,

powoers uf the old trustee, at the dissretion of the Court in ench
. enee.
By the rubstitution of anch a person, the estate, in cares

of complicated truats, would genernlly bo benefitad. In
 hazarduus and difficult truats, a truatee, in order to avoid
- insolving himself and others in a suit in Clmncorg'. will for o
, time act ta the best of his judgment, and may, honestly and
. prudently for the estate, incur grent expenses and linbilitiea,
{and remain for years in unsertainty whother tho Court of
! Chancery will ultimately roliese him.
i At last ha applies to the Court tu be discharged from the
ytrust, and in the meantime to be directed what to do.  No
" person can be found to take Lir placa as trusteo; the Court
slowly nequaints itself with the merits of the case, having no
pnniculnr confidenoe in the trustee, and the cstato » Bl It
_18 probablo that such estates would greatly Lenc . if they
“could he promptly placed in the hands of an experionced
officer, having the entire confidence of the Court, and well
I nequninted with his powers nnd duties. The tenant fur life,
;or his incumbrancere, could not justly complain of such an
i arrangement, inasmuch as they would have the remedy in
their uwn hands, by finding a proper person to be substituted
.8 trustee, and on the death of the tenant fur life, each
. romainder man in succession would have a similar remedy.
Not only should tho Court have power to appoint such per-
' son, but power should be given tu the Cuurt to wind up the
" trust as regards the uld estate, and to ;iive hir such discharge
| 0 the Court wight think him entitled to, by an order, which

(Forshaw v. Higyinson, 20 Beav., 485.) By means of the | would operate as n release to the e:tent of the diecharge,

Trustee Relief Acts Le becomes divested of all funds, capa-,
ble of being transferred, under those Acts, into the name,
of the Accountant General of the Court of Chaocery, who !
thenceforth becomes virtually the trusteo of those funds, |
subject to the direction of the Court. If there be real estate
to mavage, a receiver may be appointed; and when the
tenants have attorned to such receiver, and he is invested with
power to sct and to let, to give notices to quit, and generslly
to manage the estate, what is he but subject to the direction
of the Court, virtually a tiustee, although the legal estate is
not vested in him ?

Ehe old trustoe thus becomes a shadow. Yet he remains a
party in the suit, and is linble to be mado a party in future
adverse suita; and it subject to notices, on which he must
teke some step, and he incurs costs, and is harassed with an

uncertsin and undeserved responsibility, If proceedings at;

law are directed, his name must be used in all eases of cove-
nant, or other contrrot made with him; as well as in eject-
ment and actionsof tort, in respect of the estato legally vested
iz him. It would seem more reasonable that in such a case
the ostats, including choses in action, should at once vast iv
the Court, or that the Court should have power, until a more
suitable trustee could be found, to transfer the trust, and, if I
may use such an expression, with all its appurtenances, by a
vesting order (as by 13 and 14 Vie. ¢. 60), withcut other con-
veyance to the Accountant General, or to a Trustee General
in the naturs of a receiver according to the quality of the
estate ; or an official trustes might be appointeg to act as an
officar of the Court, alone, or jointly with the Accountant
General or the veceiver, or the remaining trustee, if any; in
a manner analogous to * the official trustee of charity lands.”
(18 and 17 Vie. o. 137, 8. 47-52; and 18 and 19 Vic. 0. 124,
8. 15.) The power of combining the office of receiver and
of trustee already exists, inasmuch as the Court will appoint
8 trustes to act as the paid receiver, when no other fit person
can be found; and ss the Court, when appointing new trus-
tees, even as the practice now exists, does not consider itse!f
limited to the number of original trustees, one such official
trastae alons, or in combinction as above suggested, might be

making such provigion for the case ¥ fraud, concenlsd or
otherwise, as would harmonize with th. present practice of
the Court. The old trustee, if ntt.erwm'(!:s molested in any
matter relating to the trust, should have power to plead the
. discharge in bar, at law, or in equity, to the extent to which
"it had been given, und also to apply to the Court for direc-
' tions, and should be entitled to an equitable protection and
| reliet in respect of costs or otherwise.

. Should any objection esist to muking the graoting of such
relief obligatory oo the Court, such objection cannot apply to
my present proposal to invest the Court with the necessary
powers, and to leave it at liberty to deal with each case ac-
cording to its discretion. Such discretion would probably be
exercised in every case where tha amouat of proparty held in
trust was ample to meet any experse occasioned by the
appointment of an official paid trustee ; and such discretion
would be more freely exercised, if a separate officer, and,
perbaps, uliimately an office, for the manugement of such
trust estates should be established, towards the maintenancae
of which tha truet funds under the management of such officer
or office, might ratably contribute. But this is not a neces-
aary part of my present suggestion, aund eren if such an officer
were to be appointed or such office to be established, the
trusts transferred to the care of such officer or office would, in
the first instance, be limited to thoso very hard cases of which
this paper treats. Though it is not improbable that the ficld
of action would increase, as the convenience of having such sn
officer or office, for the temporary or permanent management
of other trusts, should beccme apparent.

1t cannot be reasonably objected, that it would be najust to
subject au estato to the charge ocoasivred by the appointment
of such a trustee. For the right of such & trustee to reliet in
such a case is not only a right as against all parties, but is,
if I may use such an expression, a right as against the estate
itself : or a sort of equitable charge upon the estate in favour
of such a trustce, to provide fur bim relief. For when an
estate is settled by the intervention of trustees, the terms of
the trusteeship zre part of the settlement, and of t":0 liabilities
of the estate: and tho provisces and covenants fur the relief
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of traatees may be equitably coanidered to run with the esinte
A% ncharge wpon st e that tho extato should bear all such eosta
and charges as wny be ucceasary fur the purpose of providing
Nnow trustees,

Noither cnn it bho reasonably oljected, that the cases now
treated of aro anid ot to bo numoervus,  For the tirst anawer
to such an objection is, that where there is a wrong there
ought o be n remedy. And nnother anawer is, that until
thero is a remedy, the number of cases onnnot bo fully esti-
mated s for such trustecs know that it is usclesa to apply ton
court of equity to be discharged from their trust, unless they
are prepared with a substitute, and when that eannat be fuund
they, their heirs and executors, as well aa tho estate, munt
rest hopelessly in their unhappy predicament. It may nlao
bo nnswered that such a trustee, ax [ wuggest, would be found
very convenient in many cases where it s desived 1o tranifer
the estate promptly, from an existing trustee. ‘1he trustee
general might uften prove a useful temporary resting-place, o
cheap and epeedy link in the conveyanec, o snfe snd conve-
nient party tu be carried along in the «uit, The necessity of
appuintivg an udministrator might often be avoided. The
trusts of many sets of trustees, nuw carried nlong in the suit
for confurmity sake at considernble expense nnd inconvenience,
wight in muny cases be vested for a time in ane trustee gene-
ral, 8o aa to make ono party in tho suit for the time being;
and such of the trusts as survived might he again restured to
their former channels when the proper timo should arrive.
But though ¥ throw cut this in passing, yet all J propose at
present is a remedy fur an admitted wrong, by giving the
Court of Chancery a discretivnary puwer in an extreme case,
upon the propriety of which most of us may agree, I there
fore lenve to the future, the discussion of the propriety of
extending the applieation of such a trusteeship to other cascs.

In cunclusiun, I thus suin up the preseut stato of the law.
The Lord Chaucellor can decide that a trustea is justly eatitled
to Le discharged from his trust, and even thut the interests of
all partier require that he should be so discharged ; may
rertrain ban from acting further in the trust; may take his
place in performing every act belonging to the trust; may
comapel himn or enable him to convey to vane person ane part
of the trust estate, and may plnce the whole management of
the residue of the trust estate in the hands of anothor; but
cannot, after settling his acsuunis, remove him from the trust
und end his suit with a quietus ; though ail parties be befure
the Court, and every fact known ; and though the Couurt be
wost unxisus to put an ond to ¥o unreasonable a state of
things ; all which would be remedied by providiag a proper
person (o act as Trustee General or Official Trustee, and giving
the Court power to substitute him or them, alone or in com-
bination, in the place of the old trustee, till better could be
found ; ard empowering the Court to give such a dischurge to
the old trustee as he might in all honesty and equity be en-
titled to receive.

A person well acquainted with the practice of the Court of
Chauncery, and who has great confidence in the equity of all
its proceedings, may possibly think lightly of this grievance;
but the trustes, who has hefore him the terror of aa unascer-
tained responsibility, and of unended lizigation, is of another
mind, and does not feel the grievance the less, because it dves
not afflict 2 meltitude. He is equitably ontitled to be quieted
Tho Court thinks so, but wants the puwer. I propose to give
the power, Let itance be decided that this defect ought to be
remedied,—and, Ly all means, in a better way than [ have
sugpested, if such can be found,—and the details will be casily
dealr with,

I purposely abstain frem entering into details, or making
minute suggestions, innsmuch es my present object is to
induce this Society to cunsider and decide whether an attempt
shall ur shall nut be made to perfect this part of (he machinery
af the Court of Chancery ; and if that be decided in the nfirma:
tive, wo cun then consider the most effectual mode of duing it.

t
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DIVISION COURTS,.
THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.
Cnarrter IV.—(Continurd from page 84.)
OF the Cilicers,
THU CLERK AND BAILIFF.

The Act provides that for every Division Court thero
shall be one or more Bailifls (see. 24).  But it is clear that
they do not coustitute one officer—so that if two Bailiffs
be appointed to a Court each may perform all legal acts
required of a Bailiff by himself and in his own name alone.
(Corregal v. L. & 7 Railiee, Co 5 Man. & Gr. 219.)

The 23rd section spenks of the Judge's power to remove
any Clerk or Bailiff, nud the subsequent sections, particu-
lurly that providing for the securities to be given by officers,
clearly show that every Builiff has a separate and independ-
cut power.

The manner and form in which the Judge is to appoint
Clerks and Bailiffs is not prescribed by the Act, and it may
possibly be exercised by parol. (1 Ld. Rayd 166; Co.
Litt. 616 ) But os the nomination and appointment is
delegoted to the Judge in his judicial capacity, the better
vpinion scems to be that the appointwment should be in
writing and under the official seal of the Judge or by order
of Court. (Sec. 11 Co. Rep. 4.)

The 25th section requires the Judge's direction as to
the sureties o be given by officers, and the section 26 pro-
hibits Clerk or Bailif from entering cn his duties till their
sccurities have been approved; and, in view of the whole
subject, the safe and proper course is for the Judge to ap-
poiut the officer in writivg, and when the necossary securities
are completed and filed, to pass the order of appointment.

Section 23 enacts as follows : * Every Clerk and Bailiff
« of a Division Court shall by a covenant according to the
“ form A, or in words to the ssme effect, give security
“ with so many sureties, being frecholders and residents
¢ within the County, and in such sums as the County
¢ Judge may direct and shall nnder bis hand approve and
« declare sufficient.”

The Judge will of course, on appointiog an officer, pre-
seribe the amount of the sccurity to be given, with the
number of sureties, according to the requirements of this
clause. In practice two suretiex are commonly required
to join in the covenant, but where the ariount is large it
is not unusual to have three or four.

The sums in which the sureties are 2 be bound will be
regulated by the probable amount of business ia the parti-
cular Court. The sum for the officer, Clerk or Bailiff,
should be at least equal in amoru. to that of all the sure-
tics added together. A distinction may probably with
propricty be made between the Clerk and the Bailiff, and

R
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as more monies are likely to pass througl: the hauds of the
former larger sccurity might be required of him. Inad-
dition to the security corenant, section 24 contains the
foliowing provision: ¢ Every Division Court Clerk and
¢ Bailiff shall give security by entering into a bond to Her
“ Majesty with as many sureties in such sums and in such
form as the Governer directs for the due accounting fur
and payment of all fees, fines and moneys received by
them respectively, by virtue of their respective offices,
and also for the due performance of their several duties.”
According to the forms furnished by the Government it
would appear that two sureties are to join with the officer
in the bond, and that the sum in which tbe officer is to be
bound is to be ¢« double that of the ordinary receipts for
‘¢ oue year or more at the discretion of the County Judge,”
and cach of the sureties in one half the sum for which
the officer is bound. It will be proper therefore, in the
act of appointment, to shuw what is required in the bond
to be given to Her Majesty.

The following forms of appointment by Judge and order
thereupon are suggested.*

(To U continued.)
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PROPOSED AMENDMENT OF DIVISION COURTS’ ACT.

Mr. Angus Morrison, M. P. P. for North Simcoe, has
introduced a bili to amend the Act respecting Division
Courts. The following are its provisions :—

1. Any su’t cognizable in & Division Court may be entered and
tried in the Court the place of sitting whereof is nearest to the
residence of the defendant or defendants; and such snit may be
g0 entered and tried irrespective of where the csuse of action
arose, and notwithstanding that the defendant or defendants may
at such time reside in a County different from the one in which
such Division Court is situate and such suit is entered.

2. It shall be sufficiant if the summons in sach case is served
s provided for in the seventy-fifth section of tho Division Courts’
Act.

8. This Act sball be read as incorporated with and as part of
the said Division Courts Act, and the foregoing sections sheil be
considered ss inscrted next after section seventy-one in the said
Act.

* Tho forms ate taken 1rom thoso used by ooe of the most experienced County
Judges In Upper Capads,

JGDGE'S ACT APPOINTING CLERK OR BAILIFF.

1, Judgo of the County Court of the County of

by virtoe of and in purscance of tho powers to me given and belonging by the
Division Coarts Act, do heroby appoint A. B., of the, &c, Yooman, Clerk (or
“ Lailid'” or “a Bailif™) of the Division Court of tho said County,
0 hold 1he g2id offico daring my pleestre. Apd I do direct that the eaid A. B
shell give socurity hy entering into a2 ccvenant for the duo execurfon of the du-
ties of his ofice 28 required by lawm, and with fico sufficicnt surctiesin §

oich, such sureties to be spproved Ly me.

Bond to Her Majesty, Giren under my hand seal at
A.B.ing this day of 186
two suretics coch § J Judge

DIVISION COCURT CORRESPONDENCE.

Owing to the crowded state of our columus, in conse-
quence of our desire to make room for bills before Parlia-
ment, relating to Jaw reform, we have been vbliged to defer
Division Court correspondence, including a valuable com-
munication from Mr. Durand, until our next issue.

U, €. REPORTS.

QUEEN'S BEXNCH.

(Reported by CurisTorHIR ROBINSOY, Esq , Barrister-at-Law, Reporter to the Court.)

SuAw LT AL. v. Staw,
Tazes—Froperty not lialle assessod— Distress— Pleading—~ Departurs.

To an avowry. in & replevin under & distress for taxes, the plaintiffs pleaded that
the house and land meotl ned were exempt from taxation, beng vested in Her
Majesty for the public ure of the Province. and occupied as a Custown House.
Defendant repliecd that the asscsement was not struck out or reinded by the
conrt of revisiun, or by the county judze, nor declaped by either of thea to bo
exempt The plamntifi< tejoined that the property never wak assewwed

Held, reversiog tho judgment of the coutty court. that the rtejoinder was not bad
as & leparture from the plet but supported it againat the replication.

Semlle, that departures s1iil a fatal adpertion on demurrer.

The plea was held good in the court below, ani the judgrient on that point waa
not appesled from i

When a previous pleading of the party demurring is bad. but not ahjected to,
thougzh the opposite party cannot cliim to bv berrd against it, the court may in
their discretion give effect o the fxults apparent.

In thie ease the replication was tad. on the asme gronnd on which the plea was
supported, but the plaintifls 44 not demur.

(H.T, 25 Vic.)

Appesal from the county court of Froutenac, Lennox, and Ad-
dington  Replevin.—Defendant, as collector, avowed for a dis-
tress for taxes in arrear during the years 1855, 1856, 1857, and
1838, on a house and lot 1n the city of Kingston, which be salleged
was assessed in 1855 and 1858 to James Hopkirk. occupant, or
Jobn Counter, owner, and in 1856 and 3857 to James Hopkirk,
occupant, or the Bank of DBritish North Amecrica, owners. The
goods in question were alleged to have been taken on the premises
in possession of the plaintiffs, being the occupants thereof.

The plaintiffs pleaded to the avowries, that the &aid land, bouse
and premises thercin mentioned, during the years 1855, 1856, 1857
and 1858, were vested in and held by Her Majesty, and for the
public uses of this Province, for a term of years, ending on the
first day of April, 1859, and were occupicd by the said James
Hopkirk in his offivial capacity as & collector of cusioms for the
port of Kingston, ard as the Curtom House of the port of Kings-
ton, and for the public uses of this Province, and were not
occupied by the eaid James Hopkirk or by any other person,
otherwise than in an official capacity, or occupied or owrced
by auny private occupant, or by the said John Counter or the Bank
of British North Americs, and the 8aid )and, house and premises
were exempt from taxation during those four years.

The defendant replied to this plen, that the said several assess-
ments in the defendant's avowries, and in the plaintiffs’ plea there-
to mentioned, were not strusk out or rescinded in tho nssessment
rolls for said ward for &aid years, or any of them, by the court
of revision, or by the county judge of the united counties of
Frontenac, Lennox, and Addington, nor were the gaid land, house
and premises, declared by the said court of revision, or by the
county judge, to be exempt from taxation in any of the said years.

The defendant rlso demurred to tao plea, on the grounds—
1. That it is not slleged in said plea that the asscssments in tho
said avowrics of tbe defendanm mentioncd wero struck out or
rescinded from the rolls by the court of revision of the city of
Kingston, or by the county judge of the umted countics of Fron-
tennc, Lennox, and Addiogton, owing *» their said alleged exemp-
tion fiom taxation, or from any other causc in any of the snid
yoars, or that any steps wore taken under the assessmeont laws of
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Upper Canada with this result in any of the snid years, or that| Rosixvow, C.J., delivered the judgment of the court.
the said court of revision or county judge in any of the said years Upon the principal question in this case, which was raised by
had declared or ordawned that the snid land, honse and premises t the demurrer to the plaintuffs’ plea to the avowry. the juigment
were exenpt from taxation for the cause alleged, or for any €auso | given in the court below in favour of the plaintiffs is not appealed
whatsoever. from. 'Tho defeudant has acquiesced in the julgwment, which es-
2. That the said assessment appearing on the said .vlls is con- ! tablishes that he had no legal right to distrain the plaintiffs’
clusive, and warrants the defendant in all that is alleged he did ; ' goods,
that said plea is no auswer to defendant’s avowries, and that uot- |  It1s the plaintiffs only who appeal agaiost that part of the
withstanding anything alleged in the said plea defendant was | judgment which is in favour of the defendant, aund which deter-
authorised in making tho seizure, and is entitled to prevail in this i wines that tho plaintiffs’ rejoinder to the defendant’s replication
action. . to the plen to the avowry 13 bad in law, and that the defendant

3. That from the allegation in the said plea the remedy of tho , W83 therefore entitled to judgment.

parties intcrested was by appeal to the counrt of revision against!
the assessment for snid years, and thence, if necessary, to the
county judge ; and failing this remedy, either by not applying it
or being uusuccessful in it, the sysessinent irrevocably « ¢..nds, and
may be collected as permitted by law.

The plaintiifs joined in demurrer to the ples, and rejoined to the
defendant’s veplication, that the said land, house and premises,
aod the description and extent thercof, were not set down, desig-
nated, or contsined in said assessment rotls or collector’s rolls.

To this rejoinder the defendaut demurred, assigning ae grounds:

1. That said rejoinder is a departure from the plaintiffs’ plea tc
the defendant’s avowries, and is repugoant to and iucousistent
with the plea: the plea admitting the setting down and assess-
ment of the said land, house and premises therein mentioned,
(that is, in the avowries mentioned,) on the collector's roll as in

the avowries mentioned, and the rejoinder denying that they were |

so ret dowa or contained in the said roll, or in the assessment

roll,—in fact, contradicting the plea.

2. That it is a departure from, in that it does not support, the
ples, or avoid or answer the defendant’s answer to it.

3. That it is a departure from the plea, in that if effective it
puts forward a new and different answer to defendant’s avowrics
to, and independent of, that contained in the ples, and should bave
beea pleaded in answer to defendant’s avowries and not by way of
rejoinder to defendant’s replication thereto.

4. That it indeficitely postpones the period of, or prevents the
getting to issue, by alleging entirely new matter.

. 6. That in this action, the plaintiffs’ plen to defendant’s avow-
ries being like o defendant’s defeuce to an ordinary action, all
mattersin answer to defendant’s avowries should have been pleaded
atence; o, that the matter of the rejoinder is, if true, matter
for a plea o dvlondant’s avowries, and not of rejoinder to defend-
ant’s answ.r to the plaintiffy’ plea to thern.

6. That this rejoinder is pot authorised by any thing alleged or

contained in defendant's rephication to the plaintiffs’ plea, noris'

tfxerc 2oy foundation for it thercin, which replication it leaves en-
trely unanswered.

7. That the rejoiader does not aliege the necessity of what it
denies, or that it was required by law, nor dves it indicate any
consequence of the omiseion.

8. That it seeks to raise an immaterial issue.

Judgment was given in the court below for the plaintiffs on the
de‘mnrrer to the plea, and for the defendant on the demurrer to the
rejoinder; cud the plaintiffs thereupon appesled from the latter
part of the decision.

Richards, Q. C., for the apellunts, cited Ch. Arch. Prac. 286 ;
Few v. Backhouse, 8 A. & E 793; Scott v. Chappelow, 4 M. & G.
386 ; Stouldice x. Fraser, 7 U. C. Q. B. 60.

Read, Q. C., aud Agnew, contra, cited Cousol. Stats. U. C., ch.
55, secs. 9, 60, 61; Durant v JBoys, 6 T. R. 580: Patchett v.
Bancreft, 7 T. BR. 887 ; Marshall v. Puman, 9 Bing. 595 : Huwch-
s v. Chambers, 1 Burr, 579, 587 ; Reqina v. Boulton, 1 Q B. 66;
Allen v. Sharp, 2 Bx. 352 ; FEarl of Radnor v. Recve, 2B, & P. 391 ;
Brittain v. Kwnaird,}1 Brod. & Bing. 432.

The audborities referred to by tha learned judge in the court
below were, The Mumeipality of London v. The Great Western
Ravway Co , 17 U. C. Q. B. 282 ; Charlecton . Alxay, 1) A. & E.
Q98 ; County Court Rule No. 88

The learned judge held the rejoinder of the plaintiffs to be a de-
i parture from their ples to the avowry, and therefore held it to be
! bad n substance.

We think the weight of suthority is in favour of holding & de-
parture to be bad on general demurrer,—that is, to be a substan-
; tial defect, and not wercly matter of form,—though doubts have
" been expressed wbether since the Common Law Procedure Act,
which abolishes special dewmurrers, it csn be trested as e fatal
objection.*

But we do not take the rejoinder in this case to be subject tc
exception of being bad for departure. The plaintiffs have no.
} shifted their ground of defence.  They no doubt mean still to rely
"on the fact that the premises were exempt3from taxation by sta-
tute ; and)when the defendant, in answer to that defence, takes the
ground thatif there was such a reason for exemption it ought to
_have been adsanced before the court of revision in order to have
the assessment struck out of the roll, the pinintiffs conld syrely
meet that by saying that the assessment was aever on the roll,
!nnd therefore they could not apply to bave it struck off. They
! were merely putting that forward as s reason why the defendant’s
i objection to their plea could clearly not prevail. They might, it

is true, bave demurred to it, and if they had done so we think the
court below must have held, consisteutly witk the principles and
| the authorities on which the ples way held a good defence, that the
» replication could not be sustained ; but still, if they had so satis-
; factory a defence {o it in fact as that the p-emises had never been
| in fact assessed, and thercfore therccould be po appeal, they were
| at tiberty to plead it, for it did not contradic their plea, but was
: consistent with it, aud tended to support it.*
In Smith w. Nicholls, (5 Bing. N. C. 218,) Tindsl, C. J., said,
| ‘" that which is s departure in pleading is & variance in evidence;
and if the evidence in support of the replication would sustain the
allegation in the declaration, there is no departure.”

In Wright v. Burroughes, (3 C. B. 636,) that dictum was cited,
and the court decided in accordance with it, Wilde, C. J., bolding
that a rejoinder which merely shewed that a title which the defend-
ant had relied upon in his plea was not repelicd by that which was
alleged in tho replication, was clearly i maintenance of the plea,
and was therefore no departure.

But if the rejoinder bad been bad as a departure, £till the repli-
cation to which it was an suswer was also bad, on the same prin-
ciple on which the plea to the svowry was held s good defencs,
for if the property was exempt from assessment by statute, thero
was no necessity for going to the court of revision in order to have
their decision on the point, as the cases of Milward v. Cafin, 2
W. Bl 1330, and Charleton v. Alway, 11 A. & E. 993, folly es-
tablish ; and thongh uadoudbtediy the pinintiffs’ counsel could not
claim to be heard upon exceptions to the replication, not having
cither demurred or given any notice of exceptions intended to be
| taken on the argument, still the court cau in their discretion give
i effect to apparent faults in the previous pleadings, and it would in
| Remeral be better to do so than t0 allow the judgment to bo incon-
sistent with itself.

In our opinion tho judgment given in favour of the defendant
upon the demurrer to the rejoinder shoyld be reversed, and judg-
ment catered for the plaintifis on that demurrer.

Appesl sllowed.

* Se0 2 Sannd. 84 7, Stephen on Ploading, Oth EA. 334, note p.

® Soo Stephon on Peading 320, Wripht v. Burrowxs, 3C. B. 688 : Smivk v. Mo
1ack, 6 C, B. 498 1 Owwn v, Reynolds, Fortescuo M1, - .
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Brotwx v. LIVINGSTONE ET AL.
Detinue, for cheque— Detention by the drawers alleging forgery— Pleading.

Detinue, for 3 cheque —ea, that defrndants received the cheque from the piain-

i to present and colleet §2 from the Lank on which it was drawn, that they

414 preeert 1t, but payment was refuged by the bauk mavager, who retained

and keeps the same alleging that the uames of the dravers 1hereto are torged
Held, on demurrer. that the plex shewed a good defence. for it the cheque was

forged the detention was rightful, and If genuige, defendauts lost control over

1t by no wrongful ict, and ths plalotitl's remedy wxs agzinst the bank.

Declaration.—That the defendants, carrying on business in the
city of ‘foronto, under tho name, style and firm of The American
Express Company, detained from the plaintiff a certain cheque be-
longing to the plaintiff for the sum of $200, dated the 30th of Ne-
vember, 1861, and drawn on the cashier or manager of the branch
office af the Bank of Upper Canada in Hamilten, by certain per-

sons carrying on business under the style and firm of E L. Ritchie |

& Co ; nod the 8aid plainuff ciaims a return of the said cheque
or i18 value, and $100 for its detention.

Plea —The defendants say that they received the cheque in the
declaration mentioned from the plaintiff for the purpose of pre-
senting the same to and for collecting the amount thereof from the
cashier or manager of the branch office of the Bank of Upper
Cunada at Hamilton, upon whom the same purported to have been
drawn by certain persons mentioned in said declaration as carry-
ing on business under the name, style and firm of E. L. Ritchie &
Co Aund the defendaats further say, that they did present the
said cheque for paynient gt the said branch oflice of the Bank of
Upper Cauada, and that paymeot thereof was refused by the ssid
munager, who alleged that the said cheque was net drawn by the
said brm of E L Ritchie & Co. And the defendauts further say
that the said manager of the said branch of ** Bank of Upper

Canada refused to return the said cheque te the defendants, and °

affirmed it to be forged and detained it, he did only what was 1ight
if he believed it to be forged 7The defendznts were not called
upon to commit a breach of the peace in an attempt to force it
from him,

The cheque is cither furged or it i3 genuine.  If it is forged the
Jdetention was a rightful act, and was no doubt rightly intended,
and no injury hns been committed. If it was a genuwe cheque
the plainufl hag a clear remedy agninst the bank, and 1nust cvo-
tent nmself with that, This action i3 detinue, aud when it 13 ad-
mitted, as it must be, that the defenduants bhad it not in their power
to give up the cheque at the time when they are charged with
having unlawfully detained it, aud further, that it was by no
wrongful act of theirs that they lost their control over it, there is
no doudt that no authority can be found for sustaining the action
under guch circumstances. None of the cases cited arc applicable.
We think the plea shews a good defence.

Judgment for defendants on demurrer.

Tur Coier SUPLRIBTEXDENT OF SCROOLS, (APPELLAKT,) IS THEB
MATTER oF MCLEAS V. FARBELL.

School tuzes—Right to collect after the expratwon of the year—Appeal from the
dreision cours.

Held, on appeal by the chisf superintendent of education, that a collsttor of
schoul taxes Diight 10 1561 cullect Ly distress the taxes for 1859 and 1860, wot
having made his final roturn of such taxes s fo arrear, and befng stiil collector ;
and

Smlie, that 10 this case the plaintsff who mmplslm-d of the seizuro having led
o it by tus s conduct, the pr bhould inthe diviion court have bheen
upheld at uil events.

This was an appeal under ¢ the Upper Canada Common School
Aet,” Counsol. Stats. L. C, ch. 64, scc. 108, from a judgment of

retained and kept the same, alleging that tne said E. L Ritehie & ' the Jjudge of the county court of Elgin, by the Rupeimntendent of

Co. did not draw the said cheque, and that the signature purport-
ing to be the signature of the said frm of B L. Ritcbie & Co

Education
The action was brought in the division court for selling a cow

thereto is not their sigaature, but is false and forged; of all which | belonging to the defendant for the payment of schoo) taxes.

the plaintiff had due notice before the commencement of this suit.

Demurrer.—That the said plea docs not set forth any sufficient
ground of defence to this action, and is no answer to the plaintiff's |
declaration.

Hector Cameron, fc* the demurrer, cited Reerve v. Palmer, 5 C.
B. N. 8. 84; Jones v. Dowle, 9 M. & W. 19; Muathew v. Sherwell,
2 Taunt. 439; Wills v. Wells, 8 Taunt. 264.

Galt, Q. C., contra.

Rosixsox, C. J., dolivered the judgment of the court.

There is nothing in the record in this case to shew that the de-
fendsnts reccived the cheque from the plaintiff upon any bailment
that would make them responsible for it uader all circumstances,
escept in case of its loss or destruction by the act of God or the
King’s epemies. The declarstion is in the common form of a de- |
clarntiou in detinue, and the defendants plead that the cheque was |
given to them by tbe plaintiff for the purpose of its being pre-)
sented hy thew to the perron on whom it was drawn, and collect-
ing the money upon it.

persod would have taken of the chegue under like circumstances,
if it had been drawn in his own fuvour and he bad gone to pre- !
sent it

It cannot be said tbat the person going to present it did any

‘v, Stephens et al

That for all that appears was a contract | N
of an ordinary character, requiring no more care than a prondcnl‘

It appeared that the seizure was made for school toxes for the
1 years 1859 and 1860. D:fendant swore that the rate bill wasgihen
to him as collector in 1860 to collect, as the rate for 1859 : that he

i went to the plaintiff, who promised to pay in a few days, but put
| sim off from time to time until at last he was competied to aell.

It was objected at the trial that the taxes imposed in 1859 and

i 1860 could not be collected in 1861.

The warrant was produced, nnd shewed that the pinintiff was
taxed in 1859 for school taxes, $5.73, and in 1860 for $10 20.

The learned judge beld that the dcfendnnt being functus officio
so far as these taxes were concerned the =ale was itlegal, but con-

. ~idering that the plaintifi's conduct had been unreasonable he

gave julgment in his favour for $11 only, being the amouut fur

! which the cow had been sold, without costs.

R. A. Harrison, for the appesl, cited Consol. Stats. U. C.,
64, sec. 27, sub-sec. 2, sec 127; ch. 53, wec. 93-112; J\mberfy
I6L .Q B.63; Chief Supermlcndenl of Schools
v. MlcRae, 12 U. C. Q. B 525.
No one nppeared on the other side.
Ropinsox, C. J., delivered the judgment of the court.
We do not sec why Newberry v. Stephens, (16U C.Q. B 65) should
{ pot govern tig case, but we have not the case fully before us on
thc evidence. Was the defendasot a collector of the school trustees

thing wrong when he banded it to the officer of the bank for pay- i only, or a township collector ?

went.
would get the monry ;
purpose, and with that intent and no other.,
that be deprived himse'f of the power of returning it to the plain- -
tiff by any wrongful act of his, for he was not expected to reluin
it, and ho did nothing that was wrong in presenting it for pay-

and he parted with the cheque for that

ment.  The defence is not that it has been lost by any casualty

implying negligence in the defendants.

The prrson to whom it was presented had a right to the possee-’

sion of it, in the ordinary course of business, so long as would
allow of examining it and comparing the amount with the balance
for which tbe person who signed the cheque had a right to draw.
If the defendants had objected to let the cheyne go into the hands
of the bank manager, they would ot once bhave excited suspicion
of something wrong.

He supposed no doubt that all was right, aud that he |

It cannot be held | ter.

. cing confasion by a double proceeding.

Then when tho manager Jooking at it

It does not appear whetber the township collector had or hnd
not wmade up his final retuen for 1850 when he acted in this mat-
The defendant was collector, it scems, when he seized and
sold the cow, and when these rates were due. It is not shewn

- whether he sold for the rates of 1859 only, or for those of 1860

also.

Either way, the object of the act is to prevent the collector after
he has made his final return and stated his inability to collect any
certain assessment in arrear, which would lead perhaps to some
proceeding of another kind being taken for collecting the money,
frem going on and collecting the arrear himself, and thes produ-
Here it does not appear
that any final return of this tax had been made as an arrear inca-
pable of being coliected in the ordinary manner, aad wo do not soe
why the collector might not go on and make it ; and at any rate
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in this case, as ia others in the division court, the judge could
give such judgment ay law and equity might require, and so might
huve upheld a proceeding to which the plainuff’s own conduot and
the mndulgence shewn to him seom 1o have ted.
We roverse the judgment, but do not with costs of the appeal.
Appeal atlowed, without costs.

Tue ConroratioN oF TAR COUNTY OF LAaM3TOR v. PoUSAETT.

Feet payalle to Clerk of the Peace—Unautharized charges pud—Ihght af County -

Quuncit (a rocorer buck after accounts audited~—Omsul. Stat. U, G, chaps. 119
120, constructwn of.

In this caze the question was, whether certain fees could fegally be claimed by
the clerk of the peace, and how far the conaty, having paid thea durlay saveral
years upon asonunts duly andited and pass-d, eould recover back such as he
was qut entitlod to. A tpocial Cise was submitted fo winch theseveral chirrges
wore atated and dawnflod in schodules, which will be found below, and the
cours gave fudgment. dociding that somo jtemns wers sanctioned by lase, some
not. and that some depended upon the clecutistantes under wwhich the services
charged for ware reademsd. Tho toilowiag geteral principles were also 1aid down
as applicable to the whule cxss.

Where a clurk of the peace, at the request of the justices or muniripality, or of

>

tho county auditors, renders services which bo {3 not bound v render, and for |

which 0o feo 1% xliowed. though he might be unable to sustaiu an actlon for his
charges, yot, when they have lwen duly audited aod paid uuder no misunder-
standioz. the municipality cannnt ncover them back; and the same rule is
apphcable to disbursemesuts, as for stationery, office furniture, &e.

The Consol Stats U, C. ch. 119, making it pensi {n the clerk to receive more
than the legally establisbed fees for services performed by bim, does not aj ply
to serTicey or dishursoments not properly belonging to bis oflice, but the ennct-
ment ix not contined to fors demanied of individesls for pudlic sersicea, nor
does the penalty imposed interfore with the right to reclum fees received
contrary to the act.

Where the foes are withio that act, and have heen psid, they may bo rocovered
k as money illegally recessed, though his accouuts contaloing them have
been aadited and pansed.

Tnder Conrol. State U C., ch. 120, tha clerks of tha peace, and other officers. are
Dot to make out 1heir accounts against the govermmnent in the first instance,
‘but agnivst the county, wWho are 10 Le pard of reunbursed by §ovetnment After
propeer audit.

The schedule sppended to thzt act waa not intanded to embrace all the exponses
of crimnal yn tice chargeable agalust the governmeent, but only to remove all
doubt as to those specified.

SPECIAL CASE,

This is an action on the common counts, brought by the plain-
tiffs agaiust the defendant, {or the recovery of $761.89, received
by the defendant as clerk of the peace for the county of Lambton,
for gervices slleged by him to bave been rendered according to
law for the year 1859 and a portion of 1860, and wineh sum of
mooey the plaintiffs insist was received by defendant out of the
furds of the county of Lambton, contrary to law; in which action
tke defendant pleaded the genersl issue.

The cause came on for trial st the Spring Assizes for the County
of Lambton, for 1861, at Sarnia, before Hacanry, J., when the
following evidence was taken, and admissions m. de:

1st. Admitted by defendant that all the moneys mentioned were
veceived by him.

2d. Admitted by plaintiffs that the services charged for were ac-
tuslly rendered, but defendaot’s right to recover therefor disputed.

Evidence for plsintifia :

Archibald Young, sworn-—I was warden for 1860. I knew
there were disputed sccounts; there has always been a dispute
between the clerk of the peace and the council, but no investiga-
tion till June, 1860. Previous reports bad been made to the
council that illegnl charges were made. A committes was nppoint-
cd in January, 1860, to examine; they sat in June, 1860, and
reported 10 the June sessions the result, that a large amount
of defendant’s charges were illegal.

No. 1. An account for quarter ending 81st March, 1859,

was paid April, 1859 .cieiinn civieenie et i el $228 33
2. An account to June 30, 1859, paid in July, 1839, 144 31
3. An account to Sept. 3D, 1839, paid July, 1859, 148 06
4. An account te Dec. 31, 1859, paid in Jan., 1860, 150 61
§. An account 10 Mareb, 1860, paid April, 1860...... 149 31

QW15 62
Plaintiffs cre it for actual disbursements.......... 83 73

$761 69

Thore is an item of $18 tor a set of drawers to hold papers in
office of clerk of the peace, wot allowed by plainuffa.  Theso
accounms were uot investigated unut this committee was appoint-
ed. T have bren two years in council. 1 knew of no by-law or
order to justify these charges. I am satisfied they were performed
without ¢rder from council.  DPart of the dizpute wae, that the
council were not liable for accounts auhted and passed by the
quarter gessions, unless satisfied of their correctness. ‘'l hese
accounts were rudited by the county auditurs, and after sudit
warrants to treasurer issued by county warden, countervigued by
: the aulitors.
| Re-examined ~1I signed one warrant for the account in 1860.
I It was ouly a matter of form sigmng after the auditors passing
iit.  This system iz now changed. I had no epecinl resolution so
I'to do. The warden’s right to do this was disputed by the council.
i  Cbarles Taylor, sworn.—I was auditor for 1859 and 1860.

The first account was March, 1859, Defore this the quarter

gessions bad audited these accounts. We asked defendant weve
i these charges right. He said they were right aod legal, sud we
! accordingly passed them. We continued auditing in this way.
Cross-examined.—1 took the first accouns to one of the finance
, commuttee, and called his attention to it, expressly to some items
| which I doubted. Nothing was done ou this. This was after the
L audit. 1 saw the drawers mentionedt with defendant; he said
i they were necessary, A8 papers wero in great confusion.

i DEFENCE.

| JoknWilson, Q.C., objected, that as the plaintiifs paid with full
!Ikno\wledge, &c., they cannot now recover back from defendant.
" The learned jndge overruled this cbjection, but reserved leave to
i move for a nou-suit oo this ground.
! Alfred Fisher, J. P, sworn —Book produced is record book of
, quarter sessions. I wag present when order of July, 1854, was
. prssed {copy put in); puts in tariff of 1845, established by
. judges under 8 Vic., ch. 38, published 1849, Mich. Term, 9 Vic.
Charles Taylor re-called.—In 1857, and since, ¢onstables’ ac-
counts were audited by county auditors. Defendunt attended on
these occasions with these accounts.

Alexander Vidal, treasurer of county, swora.— Defendant
: attended with criminal justice accounts before the government
l county auditors. I considered his services indispensable for this,
! there being no county attorney. (This ervidence refers to No. 6
'closs of charges.) As far as 1 knew of these disputed accouats,
i the government have not paid such charges direct to the clork of
i the peace. I koow that gs treasurer no portion of this sccount
[ has ever been paid or allowed by the gevernment, cither to tho
clerk of the peace or to the courcil, for such au officer. I am
aware that some of these items now charged were claimaed by de-
| fendant from goverament, aud dissllowed Ly the goveroment
]county auditors ; all these warrapts produced wero paid by me
1 as treasurer, and allowed by council.
i It was agreed upon the irial, and so endorsed upoa the record
by the learned judge, that the evidence taken should be made into
l'a special case, with the accounts and exbibits filed, on which a
! nonsuit or verdict for plaintiffs might be catered for all or guch
| portions of the items as the court might think the plaintiffs enti-
tled to recover.

The pinintiffs contended that all the charges were illegal as against
them ; that if the defendant could charge them at all, 1t should be
| sgaiost tho goveroment, not tie council. 1t was agreed at tho
trial that the defendaut should preseat accouuts with the apecial
case, placing the charges in classes, under tariff ov ntherwise, as
hie claiuns them ; avd whatever sum should be ordered by tue court,
the same to be cndorsed upon the record as the verdict, as if done
at mn praue. The court, as to costs, to direot as 3 judgo would
certify.

On the part of the plaiatiffs, it was submitted that the ssveral
accounts produced at the trial, amouatiag to $761 89, and whick
| was admitted to bave been received by defenanant, being accounts
i relating to the administration of criminal justice, were chargeable
nupon the cousolidated revenuc fund, aud should bave been so
| charged under 9 Vic., ch. 58, Consol. St. U. C., ch. 120, p. 975.
l The defendant contended that noue of the charges contained in

theso accounts aro to be deemed expenses of the ndministration
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of criminal jusucc within the meaning of the act nbove referred |

to, the expendes 50 to be deemed being limited by the schedale xo\
that uct, nnd none of the items 1 the defendant’s accounts being

embraced in that schedule.

Ist. If the court is of opinion that the said accounts, or some'
portion of them, ought to have been charged to the government, |
and not to the county of Lambton, then a verdict to be recorded |
for the plaintiffs, and $761 89 dnmnges, or such less sum as the
court may find ought to have been charged to the government in- |
stead of tho county.

2ad. If the court shall be of opinion that the said accounts dv
not come within the meaning of the act of parliament referred :
to, not being accounts relativg to the administration of criwinal |
justice within the meaning of that act, and if the court shall.
furtber Ye of opinion that the county of Lambton was not legnll_y |
chargeable with tho payment of smd accounts, or some portlon;
thereof, then a verdizt to be recorded fur the p!mntxﬂ's for such:
sum as the court may direct, not excecding $131 40 (if the court !
shall be of opinion that these psyments so made as stated can be '’
recovered back.)

Pursuant to the understanding at the trial, the particular items
of eaid accounts are arranged and classified, and each class repre. -
sented by the items coutained in the respective schedules hereto
snoexed. }

Schedule No. 1, amounting to $74 25, the defendant claims to;
e eatitled to l.nder 8 Vic., ch. S8, und the tariff of 1845, and; i
other statutes.

The charges represented by schedule No. 2, amount: og to 852 ..o.
the defendant cleims under an order of the quurter sessiouns of the
county of Lambtou, made in July, 1854, in the following word*.,
« It was ordered that the cierk of the peace obtain vrinted forms |
of recognizances, and other magistrates’ forms, to be distributed ;
smongst the magistrates for thor use in cases of felony.” |

The charges represented by schedule No. 3, amounting to $101! !
35, defendant claims under an order of such sessions, made in|
November, 1854, in the following words: « The clerk of the peace
having repreuented to (he court that such instructions had been|
given to the county auditors as would preclude any allowance to.
bim for correspondence, unless this court specially ordered him to
write all letters that might be necessary in the discharge of the;
dutizs of his office, the court ordered that the clerk of the peace,
do write letters when necessary in the duties of his office, to all:
Justices, coroners, constables, and other persons with whom it may
be necessary to correspond, respecting apy matter connected with |
the administration of justice or county business, and thac he do
pre-pay the postage of all letters sent by him by post, apd that
he be allowed such postage, and aiso the postage of all letters ad-
dressed to him in bis official capacity ; snd also under 1he order
made in July, and also under authority of that portion of the;
tanff of 1845, of which the fullowing ix & correct copy, namely,
¢ All Tetters to officers of government or others upon special bus- !
iness connected vtk the administ ation of justice or other district”
purposes, when wiitten by order of the justices, including 8 copy
for the offics 7 1

The cbnrges represented by schedule No. 4, amecunting to;
$111 75, are not supported by any authority, but they have been |
uniformly psid to defendant in manner stated in the cvidence at!
the trial, and defendant contends that they, as well asany other '
charges which may be held to be unsupported by legal suthority, |
must be deemed voluntary payments, and cannot be recovered'
back.

The charges represented by schedule No. 5, amounting to:
$62 75, defendant claims under a resolution of the county coun- ;
cil of dnte 15th of Qctober, 1856, of which the following isa copy :
¢ That the county clerk be authorised to grant a warrant to the
constables for their feesand expenses at any time during the year,
on receiving from sny constable an account sworn to before any
magistrate, and certified by him, and duly audited by the county
auditors; and that it be the duty of such auditors to sudit such
accounte when calied on so to do.  Under this order defendant as
clerk of the peace collected the constables’ accousts up to June, |
1860, aud used from timo te time, when s sufficient number of .
gecounts bad been sant in to him, to mske & schedulo of these '

LU

accounts, give notice to the county auditors to attend the auditing,
and remit the amount to the constnbles

The charges contnined in schedule No. 6, amounting ta S36,
defendant claims under an order of sessions of July, 1854. of
which the following is 8 copy: ** It was ordered that the clerk of

. the peace be allowed six pounds per annum, as salary for clerk to

the gosernment auditors, and preparing the accounts for sudit,
the galary to commence from the 1st of January last,” which and
sum wns ufterwards audited and ordered to be paid by the quarter

| sessious,

The cbarges containel in schedule No. 7, amounting to 75 cts.,
defendant clains under letters from the Provincinl Secretary’s
! office, simiiar to the oue of which the following is a copy : ** Secre-
: tary’s office, Quebec, 14th March, 1861, Sir,—I have the honour
to transmit to you herewith o cowmission, associating Alfred
Nash. Esq., with the coroners siready appointed for the county of
Lambton. You wuill please notify Mr. Nash, who resides in War-
wick, of his appointment.—I have the hononr, &e. (Sigred) E. A
\!ercduh, Assistant Secretary. To the Clerk of the Peace, Sarnia,
C »

The remaining charges, amounting to $66, the defendant will
not support, and consents to a verdict being recorded for that
amount.

Schedules referred to in the nbove case:

ScuegovLe No 1.

1. Letter to Provincinl Sceretary, with copy of voters’
iist filed in my office, of the 75 cta. charged ....c..... $0 25

2. Letter to the Inpector General for insiructions as to
audit of the criminal justice accounts in January next 0 25

8. Letter, with balf-yearly list of claims to unpatented
lands, to the Commissioner of Cown laonds...... ..... 025

4. Letter to Provincial Secretary, with copy of present-
ment of Grand Jury 25 to gaoi..veees vereeres wues e 026

0. Letter to Reeve of Losanquet, in auswer to bis, res-
pecting voters’ Jist...cuove csunrees sonien sevnnnnne seraene oo 025

6. Drawing order for appointment of constables at the
Murch gessions ........ 1 00
7. Receiving oath of nllegmncc of Jolm Gram, E«q J P 0 20

8. Three copies of quarterly returns of convictions for
commissioners of statistics........ e eesenreeei s 12 00
9. Receiving and filing quarterly nccounts ofcounty off cers 1 00

10. Attending special sessions of justices to counsider ten-
ders for printing. ceceees cioees cecreeirenneene ceeeninne senees 160
I Copy scbcdule of convictions for office.. 4 00
i2. « prmter . 4 00

ScuevuLe No. 2.

1. Making up assortment of blank forms for Neal East-
man, Exq, J. P, and wmailing same .ooovveeevenennannnn. 0 50

2. Making up nssortment of blank forms for W. Kimball,
) OFYs TRV NS L (RO | I8 11

Scuepvre No. 3.

1. Copy of presentment of grand jury ae to gaol, for coun-

ty council, and letter to county clerk therewith, and

certificate (the ccrhﬁcute adritted by defendant o
D@ WIODE) veevvenrn srrnesars sonnes sunaveceense soevassns sevasssn 176

2. Letter to Martin, sesvions constablc, about verifying
BiS RCCOUNT... wevvreesceirnnen ers oor voon areeeseens seee 025

8. Letter to Reeve of Florence, rcspectmg an account

againsi the county for 8 coffin made under order of
coroner erenes veeee oo 025

4. Letter to Mr. Morris, coroner. cxplmnmg to h:m why
his account for inquest cxpenses has not been paid, 0 25
5. Notices to constables of their appointments w.eeeee ... 80 00

6. Letter to Sylvanus Cornell, J. I, advising on certain

points enquired by him. (They bad relation ta bis
admipistering justice summarily).....o..oe. 0 60

7. Letter to Wm. Robertson, Esq, J.P., rcspectmg the
supposed appointment of his fatber as constable..... 0 25
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Scuevery No, 4.

Avtending printer with advertisement for
division court term .....

1858, Decem.
veees 0
Attending to place up hst of cl‘umq undu‘
Heir nnd Devisce Act in court house...... 0 26
2

Entering return of baptisms in regnster ...... 10
Fzb'y 8. Copy of advertisemeut of March sessions
for printer ....coeuveree. . 025
Attending him therowith......ocoveeivennne. 020
Notices to constables of their nppomtment
at March sessiony, at 20 cts. each......... 30 00
Mar. 24, Attending the parties, delivering their war-
rants (after audit of quarter accounts)... 0 50
Paid for letter-book for clerk of the peace, 1 50
Attending George Crossley, Esq, J. P., and
advising him upon the circumstances
umlcr which to nppomt a Qpecxul con-
stable.. cerereeeraiearees 0 50
Scueprire No. 5.
1858, Decem. Receiving and arranging constables’ acc’ts. 2 00
Schedule for county auditors aud copy for
(13117 PR VPR B ||
Attending both auditors to nppoint meeting
to audit............ reveescroes sesussrenen vvees 0 60
Attending auditors with nccoums coese 0 50
Attendiug county clerk to prepare warmnis 0 50
Attending i afterwards for warrautswhen
SIENCA tevernnns vrnninnscnen sererrenirinieie e 025
Attending the constables in town, dehver-
ing their warrants aoeeen e 0 50
Attending county lrcasurer for amountdue
county constables.....ccccoererciiiis seane e 0 23
Letters remitung thexr warrants ............ 160
Scuepces No. 6.
1859, Mar. 24. Half-yeariy allowance for preparing crimi-
nal justice accounts, for allowance by
the government county suditors........... 12 00
Two similar items.c.uuececeie vevree verierven veeeen 24 00
Scueotie No, 7
1859, June 29. Letter to Heary Shoehottom, Eeq., inform-
ing him of appointment to the office of
COrONEr ...uue .. seveeseeteatesaennn siven seeren 025

Attending county treasurer to ivstruct him
to prepare returns of paywments made by
hiin uoder jury laws, and afterwards
attending him for service (in consequence
of requisition from provincial secretary) 0 50

Tho above case was argued in Trinity Term last by Tavis for
the plaintiffs, and J. Wdson, Q.C, for defenlant.

The court, after bearing the argument, required ench party to
state more particularly in writing the ground or authority upon
which each item iv dispute was supported by defeudant, or object-
ed 10 by the piaintiffis; and duriug this term the following sup-
plementarv caso was put in:

SCPPLEMENTARY CASE.

It haviog becn suggested by the court that the parties in this
cause should, in addition to the case already before tho court,
state further, the defendant on his part upon what ground he
claims the items in dispute, and the plnintiffs upon what ground
they resist the payment, it is agreed that the following further
Btatement, sigoed in triplicate by the attorney for the plamtiff and
3y the defendant, shall boe submitted to the court.

The defendaut on the first point submitted, namely, whether
tho government is linble to pay all fess of the c\erk of the peace,
states that the Iospector-General refused to pay for services not
defined in the schedule to the Act referred to in the case, Consol.
Stats, U. C., ch. 120. And that when any of the charges men-
tioned in ths schedule to the case, but omitted in the sehedule
to tho Act referred to, have been presented, they are struck off,
with a note in the following words: ¢ pot provided for."

This point will he brought better to the attention of the court
by inspection of the taritf of fees allowed ¢o clerks of the pesce,
made by the judges in 1845, under provision of the statute of 8
Vic,, chup. 3%, w which are the following items :—

No. L.

Causing notice to be published of any special or ad-
Journed session when dicected..ovuvies veiiiienn . £0

Sending notice thereof to justice mdmdunl\y, tor euch
BOHEE civees vvrseeree cones e

Attending cach adjourned or spccl.xl scssxous PN

o

MISCELLANEOUS SERVICES.

Makiog out and delivering lists of orders on the trea-

surer, made at ench court of quarter sessions... 0
Copying orders of court, and carrying same to be pub-

hished when requisite, for each order............. . 01 3
Drawing every specinl order of the court of quarter

seagions pecessary to be communicated to any

party, and enterir.2 it on record......... 0
Making up and transmittir g to the lnﬂp(ctor Genernl a

return of a schesule of all convictions which

bave taken place before any justice or justices,

or before the court, each Hst.ooivos cvreerisrnieninas
Making and transmitting a return to the goverumcnt of

justices and coroners who have taken the oath,

when required to be dooe, for each return........ 0 56 0
For cvery recturn or report required by statute or by

the government, for which no remuoeration has

been provided ic this table or by statute
Receiving and filing each oath of gualification of a jus-

tice Of the PLaCC.cieeuis crvveriee o ve vevrne oracinnnes 010
Drawing and recording appointment of xmpector of

weights and measures ... .. ¢ 5 0
Receiving and filing accounts, nnd dcmauds m. tbe gen-

eral quarter sessions preferred sgainst the district

(county) in each session,and submitting for audit,
For filing each list, return or other paper..
All letters to officers of government or olhers. upon

special business connected with the administra-

tion of justice or other district purposes, when

written by ovder of the justices, including copy

for the office ..oouiii conannaansanae v vresananes vieeene 001 R

The attention of the court is requested to the items in the tariff,
and also in the schedule to chap 120, in respect to the division
courts The Inspector General contends that the government does
not provide for the orders for holding the division courts from
time to time, the statute oniy applying to an slteration in the
limits of division courts and the notices consequent thereon.

By the 22 Vic., chap. 124, Con Stats. U. C., p. 987, the clerk
of the penceis dlrecled to adrvertise and exkibit lists of convic-
tions; fur cach schedule be is to be paid by the treasurer of the
county £1.

(-]

(2]
2]

O

No. 2.

The clerk of the peace draws up advertisements of esch session
and atteads the printer therewith, also advertisements of division
courts,

The clerk of the peace also distributes the annual statutes to
justices and county officers. In respect to these two and some
other services, the duty is not imposed by statute, nor is any re-
muneration provided by tariff.

The clerk of the peace, by direction of the Provincial Secretary,
notifies justices and coroners of their appointment, but is not ro-
quired by sny statute to do so, nor is there any remupcration
specified in the tariff for this duty.

The clerk of the peace also claims allowance for siwtionery, ot
the rate of six dollars per quarter.

None of the items in pumber one, except those as to division
courts, arc tacluded in the schedule to chapter 120, Con. Stats.,
uU. C.

Io reference to the first point submitted to the court on the
criginal special case, the court is asked to pronounce whether tho
items number one, for which a remuneration is provided by the
tarifi, are gll or any of them chargesblo to the govornment s»
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expenses of crimina; justice ; and also whether the items number
two are a leginmato subjeot of chinrga by the clerk of the pence;
stud if 80, whether they are » charge $o tho goveramont as a purt
of the expenves of crimtnal jastice.

The plantsity dispute the rght of the court of quarter sessions
10 order the clerk at the peace to correspond with justices and |
others on matters conuected witht their offices The opiaion of
the court 18 saked upon tiug, iu reference to schedule threo of the
case.

One class of jtems i2 cinimed in schedule six of the special case,
a3 having been avdited and allowed by the court of quarter ses-
sions uader the prowsious of chapter 1194, Con. Stats., U. C,
section ¥, p 972, and that awdit is final an’ binding on the
‘county treasarer. The opinion of the court 38 asn 1. whether the
audit aad order of the court of quarter sessions 1s 1o bz obeyed |
by the county trensurer, without the further prior audit of the!
county auditers, ar order of the county geuncil, ;

All the iteins of the defendnnt's account are represented in the ]
schedule 1o the cnse befure the court. 1t ts ndmitted jn the case !

i

that the services have been performed. i
All the items represenied in schedule one to the case are pro- -

paid to the clerk of itbe peaco out of the county funds in the first
wstanco, and te be afterwards included m o general account
sgusnst the government of nll such expenses as by the statute the
gavernment is to pry sut of tho consohdsted revenus; or whether
the couvell gan refuse to eotertain sach charges, and an refer
the clerk to the government, as the party from whom he i3 to
claim compenzation ; or whether o wididle course is not the one
proper to be taken-—that is, that the clerk should tnake cut bis
aeeount of fees for services counecied with the adanaistration of

eriminal juastice agniust the county, which accouut, with veach-

ers and report, should be sent to the goversuaent, with the ac-
caunts of other county officers, of such & nature as the statute
contemplites, and to swoit andit and goywent by the gevernment
to the wumcipality.

I do not kaow what system way bave been pursued under tho
power of regulation given to the Gevernor in council by the second

i vinuse of the Act, but it would seem that it would be very incon-

venient if the council were to pay such accousts to the several
officers before audit by the government auditars sad final aliow-
ance by the gavernment. for then occasions might be constantly
arising for reclaiming from the officers any suws that the govern-

vided for 5 the tariff of feew of 1843, and in she Con. Stats. U | ment county auditors or the laspector general may have rejected.
€, p. 987, ag shewn by 1he several items in thie supplementary ¢ In either case, I think the iniention and effect of the statote,
case under the hesd of number sne, ! eh. 120, is that the rounties ehall be paid or reimbuarsed by the

The items in schedule nembi. im0 to the case ave claimed for | government all such expenses as come within that statute, aud
services performed under alleged authority of the eourt of quar- | bave bees avdited by the proper auditors according to the regu-
ter sessions, by its order of July, 1854, stated in tho case, and ! {ations of the goverument; and not that the clerks of the peace,
until the dwpute tn question always allowed as a proper sharge, ! shenfis, coroners, constables, and criers, are 10 make out severally

in manuer stated in the ecideocy.

The items in schedule threo are provided for under the order of
ses<ions of November, 1854, as stated in the cnse. i

The items in schedule four are some of thew for advertising '
the courts, and others of the items are for netices «o constables,
under authority of the order of November, 1853, rnd an itew for |
an office letter-book and fur insiructions to a justice as to the
mode of appointivg a specinl constnble.

The itemsy in scheduly number five are ¢laimed nuoder the items |
in the tadiff set forch in number oue of this sapplement as to,
nccounts. i

The items in schedule number six ase claimed, ne stated in the
case, under the order of the court of guarter sessions, and upcm1
its andit, which the defundant submits is fual.

The items in schedule seven aye cluinded as items embraced in
number two of this supplement.

Rouxsox, C. J.-—The plaintifis in this action are endeavouring
to recover tack from the defendant $761 80, which the defenrd-
ant admity be has received out of 1he county funds of the county ;
of Lambton, and which, in accounts rendered dy him as clerk of
the peace of 1the cousty, be cloimsed to be doe for certain services
rescdered by him as sach officer.

The first question s, whether he was legally entisled to be paid

]

their accounts against the provigcial government for such ser-
vices.

I do not, therefore, thivk that the clerk of the peace ¢an be
properly tokd that for charges relating to the adminivtration of
critainal justice he is 1o make out and preseat his aceounts to the
proviacial goveroment, ang not 1o the county.

As ta the geversl lists or schedules, seven in all, on which our
opinion is desired as t¢ the admissibility of the charges, we re-
quires that the defendant should in the first place relvr us to the
particuiar authortty, by statute or otherwise, on which he rests

| for the several items; and that the plataiiffs should, on their part,

specify their objections aad the ground of them a3 regards esch
item, for the judges eanvet be expected to search through the
whole statute-book to ser whether thero is not some enuctment
referring to services rendered by clerks of the peace, uuder
whicls each particular chargs may be aupported or rejected.

I da not Osink that the schedule appended to chapter 128 was
intended by the legistature to embrace all the expenses of crimi~
nal justice that were to be charged against the government, bat
auly to point out that all the charges specified in it were to be
deemed within the Act, and thus to remove &l doubt as to such
charges. The lnst eentence of that s atate, page 980, wakes that
plain, for this is ndded to the achedule, ** Together with all other

out of the county funds, the wholo or any, and what part, ot ' Charges relating to crigninn! Jjustice, payable o the foreg?ing of-
these fees which are in question ; and if he was not entitied to! ficers, specially suthorised by uny Act of the legislatare.
recover all or any of them, then the next question is whether the!  Whetber the schedule pumber ote contains sty cbarges that
piaintiffs arc legally enntled, under the circumstances, 1o recover | properly belong to the provincial governmnent 10 pay a8 coming
back from him whatever sums he ought not te have received out  under the head of administration of criminal justice, I do not
of 1be ecunty fonds. { tuink material for us to consider, for that would not shew thatibe
It iy pot disputed that tbe defendant did render such sertices| clerk of the peace is not entitled to charge them in his accounts
&5 he bas charged for.  The plaintiffy insist, hawever, that he had | against the county in the frst piace, and so of all the other
no nght to claim payment for them ont of the county funds. 'chisrges. But the guestion is whether 1ho severni fees charged
1t is admitted by the defendant that for $66, part of the sum . ave fees to which he is entitled, cal that iz n gquestion whick wo
in question, he crnnot shew any authotity, and be consents that ' declined to go into until we were informed more psrticulssly un-
for they sum that a verdict may be eatered for the pinwntiffa; the | der what authority his everal fees were cleimed.
fees compasing that amouat being, as I assume, fees which donot|  After it has been settied what charges are admissible sud what
came under wy of the seven classes of chiarges respecting whick ; are not, the questios may arise which of them the council can
ovy opinion i8 Jesived, | justly claim shonld be paid (to the county, as it appears to me}
Thben we bave, first, 1o 6ce whether such fees ag come under; pat of the proviocial revenue, and which not.
~Inss number ons are legally chargeable against the county fuads. ! If the counci) bas paid auy charges whioh they bave expected
It is a preliminory question, however, whether any fees charge- - would be afterwards reimborsed by the government, and it they
able for services 10 be resdered by clerks of the peace, and which . have found such charges rejonted, either on the ground that they
come within the schedule at the end of the chapter 120, Consol. wers for fees to which tho elerk of the pesce is not entitled, or for
Seat. U. C., given sy » schedule of heads of expensea which shall | fees which, though properly demandable, sre pot chargesble
be deemed to be expenses of the admealstration of criminal jus- | agriass the provinclal revenne, then # question will srize, whe-
tioe in Upper Canade within tac meaning of the Act, are tc be ! iher the council hnving paid them under the sanction of their own



1862.]

LAW JOURNAL.

129

o

avditors, and upos their own judgmene, can sue for them back
because the government has dechned to reimburse them.

I¥ they are reclained from the defendant not as illegal charges,
ang if they were not in fact illegal charges, but are reclnimed
becsuse they were not chargeable agninst the provinginl revenue
under the siatute 9 Vic.. ch. 08, and wers an that ground rejected
by tho gnverament, then 1 tuk that no action can ke supported
by the county against the clerk 1o recaver them buck, whetlter in
our opinion the laspector Qeneral or the government auditers
huve or have not erred in deawing the distinctign between the two
clagses of charges. It would be & question te be settled between
the county and the government, in which the clerk of the peace
woutld oot be o party interested.

Then looking now at the case, after these explanations:

The &est, sixth, and seventh charges coutuined in schedule num-
ber one are not supported, tn tny opinion, by any express legal
sgnction, and ag this court has uader such circumstances no
authority, either to fix the amount for any of those services, or
to pronounce that the clerk of the peace is entitled (o any fee for
them, we cauvot properly enter into n consideration of any fur-
ther question respecting them. The ground on which I think the
charge number seven not admissible, is that the fee which isallowed
for that service in the table of fees of 1845 i3 made payable by the
officer to whom the oath is administered.

The charges iz achedule number two, I do not find to have any
legal eruction.

Of the clarge ta schedule number three, I do nat fin that the
charge number five has any legal saastion.

The other charges may be all legal or vot, secording us the
services for which they are made were rendered by order of the
Jjustices, as stated in page 22 of the printed tanf: and on that
point I think that the recogaitivn of them by ibe justices as
incurred by their authority should, 8s a general rule, de deemed
conclusive,

Svhedule 4.—The charges in this schedule are rdmitted in the
case te be nnaudhorired, and the only question in regard to them
is whether, having been valuntarily paid with & keowledge of the
facts, they cau be recovered back.

Schedule No. 8.—1 Qo not coansider that the charges ia this
schedute have any legal sanction.

Schedule No. 6.1 do not find that there is any legal sanction
for 1he charges contained in this schedule

Schedule No. 7.1 uo not find that there is any legal sanction
for the charges contained in this schedale.

There ave somo few of the charges of which w2 can only say,
a8 in regard to charge 8 in schedule nbwmber one, thet what is
chnrged may or may not be right according to what the clerk may
be nbte to shew had been required of him.

The fees fur which alone 1 tliak the clerk of the peace can be
said to have a lugal sanction, supposing the service in each ense
to have been authorised, are, in schedule one, the charges 2, 8
4,5, 8 8, 10, 11 and 125 and in schedule 3 ibe charges 1, 2, 3,
4, € and 7. snbject to the remark I bave befure made respecting
them. {3 these charges I do not consider that any one of the
charges embraced in schedule nomber one comes properly within
thove vxpenses of the sdministration of criminnl justice, which,
under Consal. Stats U. C, ch. 120, are made charges aguinst the
pravcincial revenne. QF these in schedule three, { do not thick
that any oune comes clearly within that statute,

The proper construction to be given to the statute, ch. 120, in
my opinion is, that the legisiature having evidently had before
them the table of fees established in 1845 for the clerks of the
peace, and mnde sefections from it, (some of which it must be
confessed seem to have no obvicus connection witk the adminis-
tration of eriminal justice), must be taken to have determived
that the remainder of the clerk’s fees in the schedule were aot to
bedeemed expeuses of the administration of criminal justice within
the meaniag of that act. And that the fees given in the schedule
of the fees for the clerk of the penco in chapter 120, with the
addition of <! all other chavges relating to orimian! justice payable
to that officer, specially authorised by any Act of the legisiasure,
and immediately before the 91h of June, 31846, payahle out of
county funds,” constitute all the fees of his office which are to be
poid ont of the provincial reveoue. Dot it rests with those to

whom the goverument has committed the duty under the statute,
ch. 120, to nudtt and approve the accounts,

It ondy remarns, { tak, that we should express our opinion in
regnrd to the right of the piaintiffs to recover back m this action
agninst the clerk of the peace any fees which he bas recewved, and
fur which e do not find that be had any express legal snnction.

1 understand the clerk of the peace to be serving without a
salary, and to be only remunerated by fees. In that case, if
services are required of him for which he has no fec sllowed him,
and which be is not bound o render by any siatute, or as neces-
sarify belonging to his office, I take it he is no mwore bouad to
render such services than any stranger would be. If be does
render them at the eatt of the justices, or in compliance with the
reqaest of the municipality or of the conoty auditors, he has nt
least an equitable claim to receive a fair compeansation for the act
done ; and though he might not have been able to sustain an action
at taw for all such services (while for some he might), yet when
the justices or the county council bave audited and aitowed such
chnrges, and havo prid them under no misunderstandiog of the
facte, nor any untrue representation of the officer, we consider
that the mumicipabty have pot a legal right of action to sue for
them back  That would not be ke the case of u public officer
concerned in the adimiuisiration of justice demanding a fee from
an individunl for a service rendered in the course of the adwminis-
tration of justice, or chrrging againet aad receiviag fraw the
goverament, or fram a muwmicipality, fces for services not readered,
ot for which be had made charges not conforming to thoese author-
ised by law.

After auditors bave bad the accounts of the clerk of the pouce
befure them, and have exercised their judgment vpon them, and
have passed them, not being misied by any fmproper conduct of
the officer, I do not think they crn reclaim in nn action whas they
have so allowed. If they can, they can do it after the lapse of
vears, ad Joug after the money which they hace voluntarily paid
for sorvices rendered, and with & full kuowledge of the facts, bad
been received aod spent.

And 30 also us {0 such charges ag those far statiopery, a blank
baok for entering letters in, or & press to keep his papersin, |
cannot hold that for them the clerk tiad a legal right to demand
payment; but when those whose duty it was to audit and pay the
accounts passed their judgment upon them, nnd looking at the
circumstances, thought the dishursements were such as should in
fairness be allowed for to the officer, I think there is no legal right
to recover back the money from bim.

The services allowed and paid to him for asgsistance rendered te
the county auditors, are charges of which I take the sawe view.
The county nuditors need not have employed 1 i, but they must
tare expected to remunerate fairly whatever y.erson they did ew-
ploy, aud I think, il the defendant was called upon to give his
ume and sttention to that duty, hie had a claim to be paid for his
time and trouble, which claim was at feast juss ; and having been
paid for it on an acconnt rendered snd nudited, and when nothing
iflegal was done, nnd no imposition practised, he can keep what
be has received 8 & compensation.

1a looking over those charges of which it cannot be said that
they have auny express legni saaction, I do not think they rre all
such &9 that we can property bold that an action can be sustained
to recover them back after the accouats which contained them
have been audited and allowes, and the mouney paid ta the officer,
with & knowledge on the plaintiffa’ part of the fucts, and in the
absence of any antrue statement in regard to the service rendered,
or of any infringement of an Act of Parliamest in chargisg more
than the fec aliowed for the service.

But we must bear in wind thet the chapter 119, of the Consol.
Stats. of Upper Canads, sectron 8, makes it a penal offence in the
clerks of the peace o receivo any other ov greater fee or allow-
ance for any of the services performed by them than soch as
should be (aad were} established under the suthority contained in
thot snct, unless such fees ns might bte nllowed by somo other Act
of Parliament for ather services. That clause does nwot apply, {
think, to anv disbursements made by the clerk of the peace, or
services rendercd by him which it did not properly bolong to his
offico to render, and of course not to any fees for aervices which
the justices were suthorisod to require him to reader, and for
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which when 30 rendered a fee iz aliowed by the tariff ; but it doss! passed nand paid, with a view of discovering any petty chargos
apply to such charges as the fullowing in schedule number oae, ! of a shilhiag or ls. 8d, and making them tho ground of a law-
namely, 1, 6, 7; to charge b in schedule three, unless we can ! suit to get back the money.

hold the notice to a constable of his nppointment to come under' In Brishane v. Dacres, (6 Taunt. 143,) the inconveniences and
the head of a letter upon specinl business, nnd so with the item , Liardships of such a course are strongly pointed out, bat [ think
in puge 22 of the taciff, which I think would be a forced roustruc- © we cannot apply the priuciple on which that case was determined
tion, though the charge 1tself 13 ono that it would be reasonable ! to the cnse before us.  The facts are in several respects so unlike
otherwise to allow. that we could not rely on it as an authority in fuvour of the de-

Also it apphies to all tho charges in schedule 4, except that | fendant. .

item, ¢ Paid for a letter-book for the clerk of the peace,” which | I have endeavoured to make plain the conclusions I have como
the justices could ullow if they pleased; to all the charges, I think. | to. If my brothers concur in this view, we must leave it to the
in schedule No. 6; to those in No 6, as they seem to have been | parties to apply what has been determined by us in such & man-
for vervices necessarily rendered by him in virtue of his office ns ner as to shew for what sum the verdict should be entered, in
clerk of the peace, for which na allowance is made in the tariff, | addition to the sum mentioned in the case as submitted to, &.66 H
or by any statute since, though it seems perfectly just that he  and if it should be required, the master of this court will nssist

should be allowed to charge und reccive a fair allowanco for so
necessary a duty ; also to the items in schedulo 7, which stand in
priuciple on the same ground, except the first of the items, which
is & notification to a coroner of his appointment, for which no
allowance is made, unless that can be called a lettar «“upon spe-
cial basiness,” which 1 1hink it bardly can be. But the service is
ouc thut ought to be rendered, and for which tlhere should have
been an allowance made in the tariff.

Then as to the last mentioned charges, begioning with schedule
No. 1, and going through, as I have just done—as they are fees or
sllowances received by the clerk, contrary to the 8th clause of
chapter 119, Coneol. Stats U. C., is he liable to be sned for them,
a8 money illegally received, afier his accounts have been audited
and passed ?

That is a general question. We bhad occasion to consider it in
the case of the County of Haldimand v. Martn (19 U. C. B. 178),
which may he considered perhaps as in principle governing the
present, though there were several matters to be considered in
that case which were pecalinr to it, and there is in this case, on
the other hand, a peculiarity which makes against the defendant. |
1 mean the clause in the statute, ch. 119, which expressly enacts,
that no other or greater fee shall be received by any of the public
officers mentioned i it, for services rendered by them respectively,
toap such as shall be established by the tariff which should be
made under that Act, unless allowed by some other Act of Parlia-
ment for other services; and which imposes a penalty of forty
dollars for any such offence.

Possibly the legislature meant by that, thut the prohibition
should extend only to the cases of fees that should be illegally
demanded of individuals for public services, but 1 think we cannot
understand in that scrise only the plain language used. It may |
be argued also that the Legislature intended that the penalty |
should be all that the officer should be subject tn, and that he
should not be also required to refuad the illegal fee or allowance.
1 think we cannot o determiae.

And T ulso think that we cannot hold, in the face of that statute,
that the fees received contrary to its express provixiqns are moneys |
which the officer in equity or good conscience may be allowed to
hold, though he could nct have recovered them by law. It seemy |
to me that in . case like this, the language of the judges iu Steele !
v. Williame, (8 Ex 626,) applies with peculiar force; and that
cage is an authority so strong and clear against the defend-)
ant's right to retain the money iliegally received by him, that it
leaves it only to be cowsidered by us whether the same principle {
can be applied in this case, where the defendant recoived the .

.oney from the municipality out of the public funds, asv st kave
been applied, according to that case, in regard to any illegal fees |
which be had received from an individual for a service rendered
to bim by virtue of bis office, for which service he is by the tariff
ullowed to be paid by the individual, a81s the case with regard to
several items contained in the tariff.

I can find no authonity for drawing a distinctien in favour of '
the defendant, founded upon the fact that he 1s sued by the county !
which paid theliegal charges out of the public funds. On the '

them in stating the account, and will refer to us if it should be
necessary on any point that may seem doubtful,

Burys, J., concurred.

McLeaxn, J., having been abgent during this term, gave ao
judgment.

COMMON PLEAS.

Reporied by E. €. Joxes, Esq., Barriuster-al-Law, Reparter to the Court.

HoLbgR, v. JACESON.

Auctioneer—Contract withe Budder—=IHno far auctioneer is bound to accept all
bids andiscnminalely.

An auciaoneer is not bound to accept all bids, as a matter of course, from persons
present at his auction.  An action, therefore, will not He for refusiug to accept
such bids unless by reason of somes spucial condition or termsof the axle

T T, 2 Vic.)

Declaration, third count.—Also, for that the plaintiff had the
reputation of, and was in the habit of attending sales at public
auction, and purchasing articles thereat both on bis own account,
and on commission for other persons ; and the defendant, as such
auctioneer aforesaid, held the sale at public auction, in the second
count mentioned, under the conditions hereinafter mentioned, that
is to sny : * Terms and conditions of auction sale of housebold
furniture, bar fixtures, &c., Kingston, September 7th, 1858 : each
and every article to be taken ag it may turn out, goot!, bad, or in-
different ; any lot in dispute at the time of being adjudged to be
re-sold to the highest bidder. Terms of payment, cash, prior to
the goods being removed or delivered, which is to take place after
the sale is closed, and sny articles remaining ansettled for agree-
able with the terms of sale will be re-sold on account and risk of
the purchaser, but persons purchasiug to the extent of fifty pounds
or upwards, can have a credit of three months by furnishing ap-
proved endorsed notes.”” And the Plaintiff relying upon the said
conditions of sale hereinbefore recited, did atterd the said sale,
and bid in and purchased a large number of articles thereat, other
than those in the secoud count mentioned ; but the defendant, al‘lqr
the plaintiff had <o bid in and purchased a large number of arti-
cles at the said sale, as last aforesaid, wrongfully, malicious!y, and
without rear  aute or just cause, wholly refused to accept the
plaintif°s biaings for other and subsequent articles put up by the
defendant, so being such public auctioneer, for public competition
and sale at the said auction, although such biddings were at differ-
ent times tendered to the defendant. And the defendant thereby
prevented the plaintf fiom becoming'the highest bidder, and pur-
chaser of a large number of articles at tbe said auction, whereby
the plaintiff lost & large sum of money on the articles already pur-
chased by him at the said auction, and loet divers profits and the
benefit of the credit mentioned in the said recited conditions of
sale, and was injured in bis srid reputation and business of pur«
chasing at auction on commission, and ip his credit, and was
otherwize damnified. And the plaintiff claims forty doliars.

And as to the third count of the declaration the defendant says
that the same is bad in substance, on the ground that an aue-

coutrary, public policy secms to require that the law shorld heat tisneer at o sale by public auction is not covppelled to receive in-
least as strictly applied in such a case asin the case of anindividual | discriminately the biddings of persuns attending tl;g sale, b.ut h:}s
who had paid the illegal fee  But at the same time I do see very | an ungualified discrction to exercise as to any particular bidder’s
great inconvemence tbat would follow if accounts of this deserip- | credit and responsibility, and the consequent right to receive or
tion should he aliowed ta he raked into long after they havo been | refusa hic bid,
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The following points were insisted on the part of the defendant |
on the argument of the demurrer heren : !

Ist. Thatau auctioneer at a eale by public nuction is not com- |
pelled to recerve indiseriminately the biddings of persons nttend-
ing the sale, but has an unqualified discretion to exercise as to
any particular bidder’s credit and respunsibility, and the conse-
quert right to receive or refuse his bid, aud the conditions of sale
are not estoppol.

2nd. That the plaintiff at the said auction sale was not bound
to purchase, therefore thero was no cousideration to bind the de-
fendant to sell, so that there was no mutuality, The contract was
all on oune side, therefore nudum pactum, sud there was no com-
plete contract of sale.

2ed. That the plaintiff should bave averred that in the even. of |
his having become the purchaser of goods at the said sale to an |
amount to have entitled him to the credit mentioned in the condi- |
tions of enle, that he had in hiy possession, or was prepared to,
and could have furnished promissory note< for the amount of his |
purchases, that would have been approved of by the defendant !
according to the conditions of the sule.

G. W. Draper, for dofendant, contended that the declaration |
was bad, because it did not aver that plaintiff was willing to pur-
chase to £50), or give security. Gist of the action is whether an
auctioneer has a right to refuse to take n bid or not e cited !
Addison on Contracts, 89 ; Fuyne v. Cuve, 3 T. R. 148 ; Cocke v.
Oxley, 3 T. R. 653.

C. Gildersieeve, contra, contended that the plaintiff had the
r*ght to purchase, if the property was sold at auction. He cited |
Fuller v. Abrakams, 6 Moon. 806.

Ricuarns, Q C., for the defendant, referved to Warlow v. ITur-
rison, 28 L. J Q B. 18; Warde!l v. Harrison, § Jur. N. S. 313 ;
8. C. 6 Jur. N. S. 66.

Drarer, C. J.—The declaration charges the defendant with
wrongfully, maliciously, and without reasonable or just cause re-
fusing to accept plaintiff's biddings at an auction for articles offer~
ed for sale, when the plaintiffbad already been the highest bidder
for, and had certain otber articles knocked down to him as the
purchaser thereof. The inducement laid is that plaintif was in the
habit of buyingat auctions for himself and on commission for other
persons, (not averring notice thereof to defendant.) That detend-
ant as an auctioneer was holding o sale at public suction on the
following conditions : every article to be taken as it may turn out
to be good, bad, or indifferent ; any lot in dispute at the time of
being adjudged to be re-sold to the bighest bidder. Terms of pay-
ment, cash, prior to the goods being removed or delivered, which
is to take place after the sale is closed. Any articles remaining
unsettled for agreeably to the terms of sale to be re-sold on ac-
count and risk of the purchaser. Persons purchasing to the extent
of £50 or upwards, can bave a credst of three months, by furnish-
ing approved endorsed notes. Plaintuff docs not assert that he was
the highest bidder for any article which was not adjudged to him,
but that the refusal of his bids prevented his becowing the high-
est bidder. Nor does he aver that he purchased some grticles
with intent to buy others, enough together to amount to £50;
tbat defendant’s vefusal toaccept subsequent bids prevented this,
whereby ho was obliged to pay cash for what he did buy. His
claim rests on the assumpiion that an auctioneer at o public cale
must receive the bidding or offer of any and every person present
and does a wrong to any person whose bidding or offer he declines
10 notice and receive.

I can understand that possibly an auctioneer may doa wrong to
the seiler, by refusing bids.  As he is agentfor the seller ab imfiv
he has, I apprebend, the right to settle not mercly the terms of
sale, but to regulate the biddings ; as for example, to say be will
not receive any bid which does not advance a given sum upon the
Iast preceding bid. He is under no contract with the intending
purchasers, unless it arises from the expressed terms or canditions
of sale, until by aceepting their bids ke becomes bound to com-
plete the sale according to these conditions, ag in ease his condi-
ticns state the sale €o be without reserse, he is bound as by a con-
tract to sell to the highest bidder who is not the owner or agent
for the owner, in other words, a bid by or on behalf of his prin-
cipal ig contrary to the contract to sell without reserve, and the
auctioncer cannot receivo it to the prejudice of tho last preced-

ing bidder. Warlow v. Harrieon, (5 Jur. N. S. 313, and 6 Ju.
N. S. 64.)

But 1n a c1le such as it is stated in this count, I do not under-
gtand on what ground any person can claim as a right to be allow-
¢d 10 bid—to offer to become n purcbaser. It will be going besond
any authority I have seen to hold, that by holding an auction uuder
such circuwstancey there i3 an implied duty or contract to deat

| with any person wlo pierents himself, and that the auctioneer,

with due regard to his responsibilities to his principal has not a
right to refuse to deal with any particular person, The principal
might refuse from mero caprico to scll to A. B. or C., and might
airece the auctioneer to retuse to sell to certain parties, and 1 can
sce no reacon why the auctioneer (the agent) is bound by law to
accept offers or bils, any more than bis principal would be. There
are no gpecial circumstances shewn to prevent his exercising a dis-
cretion, which may be very necessary under the circumstances
easy to imagine. In the sbsence of authority to <he contrary, nnd
in the absence of any sound reason that I can perceive to uphold a
centrary decision, I thunk the defendant should have judgmert on
this demurrer.
Der cur.—Judgment for defendant.

WiLsoN Er AL. V. Tne CowrorartioN ¢f THE UNITED COUNTIZS
or Hrrox axp Bruce.
Reference—Orler of—Cuunsel— Authority to bind Iy undertaking— Agent of
defendants’ attorney—As ruch power (o bind dsfendants — Awurd.

The rule for & reference in this cause was granted on reading the onsent to refer
endorsed on the recurd at niss prius, it stated that the cause anad all matters
in difference betwesn the purties should bo referced to S, C, and among other
1hingy, stated that the evidence a3 taken before the judge at nin 3 nus should
be read befury the acbitrator, and that ary question of Jaw which should arise,
at therequest of either party should be reterred to vhe cours. und costs of cause,
raference aud of the sward 1o abiude thevvent. The order of pefecutice At made &
rule of court differed frow the sbose memnranda, in these ymong other things—
1st, by directing these costs, &c¢ . should be in the discrmiion of the arbitmmtor.
2ud, that the arlatrator should not be jequired to ruserve any legal questions
for the declmon of the court.

Mersrs W, PP & B acted throughout thiz matter as agenta for the defendants’
attoroey, a'l the paprrs in the suit being eerved upon them ; and W, one of
the metmbers of the firn. was counsel tor the defendants in the causo both at
mis1 prius and before the arintrator.

1t was proved that on an undertakingof W as counsel fer defendants not to raiso
any question of Jaw, the terms of reference wero altered 2s above by consent of
W. and of ecounxel for tho plaintafl«.

Qn motiun to set aside the award and floal jndgment, kdd, that ¥. had power
and authority elther ac counnel or as ayent tor the defendants’ attorney 10 bis
dlseretion 1o the matters i thes guit to tand the defendants : and that accord-
iugly defendants were bound by his(W ») undestakiog as above, and the award
must therefore bo upbeld.

(3. T. 25 Vic)

R. A. IHarrison obtained a rulo nisi in the Practice Court,
returoable here, calling on the plaintiffs to shew cause why the
agreement dated 17th of August, 1861, should not be declared null
aud veid on the gronnd that Adam Wilson, Esq, had no authority
to enter into it S0 a8 to bind defendants, or, why so much of the
order of refererce and rule embodying the same as directs that the
arbitrator shall not be required to reserve any legal question for
the opinion of the court, but that his counclugion on the iaw apd
facts should be final; and that the arbitrator shall bave power to
fix the period for payment of any sy he may award, should not
be rescinded or varied upon the ground that tbe order and rule
depart from the terms of the consent fer a reference, and why the
award and fiual judgment entered in this cause should not be get
aside on the following grouands : 1st. Thatthe acbitrator excceded
his authority in determining questions of law and awarding as to
costs in o manner not authorised by the terms of the original re-
ference. 2ud That the arbitrator in doing so acted under an
agreement, dated the 17th of August. 1861, purporting to have
been made between Hector Camerop, Esq., attorney for the plain-
tiffs, and Adam Wilson, Esq.. ncting for defendants, which agree-
ment, so far as the #said A. Wilton was coucerned, was in excess
of any authority which be pogsested, and in po manner binding on
defendnnts. 3. That the arbitrator ordered paymeunt of the sum
of money at a futurc day when no authority so to do was given by
the terms of the original refercuce. 4. That the award is contra-
Ty to Iaw in this, that under the first count of declaration in res-
pect to which the arbitrator awarded {he plaintiffs $6500, the
plaintiffs are not in law entitled to recover frcm the defindants
the s2id sum, or any sum whatever. 0. That the award is con-
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trary to Inw and evidence, in thiy, that under th2 third count, int That defendants desired and intended 1o have all fegal questions
respect to which the artitrator nwarded to pliintitls $39 2, plain. , reterred to the comt. That the award was not served on derend-
titls are not entitled to recover from rhe defendants the smd sum, ‘ ants' counxel unnl the Tdth September, 1861, aod detendants hind
or any sum whatever. 6. On grounds disclosed in affidusits nmil i no knowledge of its contents untul 1t was tvo lute to move to set it
papers fited.  Or why, notwithstanding the agrevment of the 17th | amae,

of August, 1861, and the award, the cause should not be againre- Mulcolm C Cameron, the defendants’ attorney, also made an
ferred to the arbitrator upon the terms of the original selerence, | affidawit, that he did not authorise Mr Wilvon to enter iuto the
freed of the provision of the agreement of the 17th of August, | agreement set out in the awnrd, nor had be any knowledge thereof
1861, on the ground thst the agreement is not binding on the | until be received the award about the middle of September last.
defendunts, and was in cxcess of the authority of the eaid A. | That such agreement was entered into by Mr. Wilson, witbout
Wilson. | the knowledge, permission, or authority of the defendauts, or

The rule was granted on reading, first, the consent to vefer, ¢n-
dorsed on the record at mi privs, which was that the cause and
all matters in difference be referred to the arbitration of S Connor, |
Q. C., with power to examine witnesses under oath, and the same |
power of amendment as 8 judge ot msi privs.  Award to be made
before the first dzy of Enster Term, then next or such other time |
as the arbitrator might in writing enlarge the referenco to. A
verdict to bo taken for the plaintiffs, with $20.000 damnges, sub-
Jject to be reduced, increased, or a verdict entered for d fendants
by the arbitrator. The evidence as taken by the judge at nisi prius
to be read before the arbitrutor, and any question of law arising
in the case to be referred te the court, at the request of either
party ; costs of the cause, reference and award to abide the event.

The order of reference as made a rule of court differed from
this, by directing that the costs of the cause, reference and award
bo in the discretion of the arbitrator ; snd that the arbitrator
should not be required to find specifically on the issues, but mght
sward damages generally on the various countr. And by direct.
ing that 2ach party should produce hooke, papers, &c., to the ay-
bitrator, and that the arbitrator should not be required to reserve
any legal questions for the opinion of the court, but his conclusion
and award on the law and facts sheuld be final, and thnt he should
have power to fix the period for paymeat of any sum he might
award, without delaying plaint:ffy’ right to enter judgment.

The award, dated the 24th of August, 1861, after divers recitals
determined the first and third counts of the declaration (th: drst
count heing a specinl count on a contract entered into between
plaintiffs and defendants, and the third being an aggregate of the
conmon counte) in favour of the plaintiffs, and the arbitrator as-
sessed dumages of plaintiffs, in respect of the matter in the first
count, and the issues joined thereon, at $6500, and in respect
of the matter in the common counts at $6962. The arbitrator
ordered the costs of the cause in respect of the first and third
counts, when taxed to he paid by defendants. No damages were
assessed to plaintiffs on the second count, and no costs thereon
given to either party. Each party were to pay their own costs
of the reference. The defendants to pay the costs of the award
The verdict to be reduced, sud the judgment entered for plaintiffs
on the first and third counts for the respective sums above men-
tioned, amounting together to $12,462. Tbe amount of judgment
including costs, when taxed, and of awsard to be paid by defend-
ants 1o plaintiffs on the 16th of October, 1861, but that delay
was not to affect the plaintiffs’ right to enter judgment.

The affidavit of Robert Gibbons, warden of the united counnties,
stated, among other matters, the making of an agreement, dated
the 16th of August, 1861, betwcen the counse! for the defendants,
Adam Wileon, Esq., and the plaintiffs’ attorney, to the effect follow-
ing : that such agreement should be taken ac part of the order of
reference, and as if embodied in the original submission. That the
arbitrator should oot be required 1o find specifically oun the issues,
but might award or assess dnmsges generally, or on the different
counts. That the costs of the cause, reference, and award, should
be in the discretion of the arbitrator. Thut the arhitrator should
not be required to reserve any legal questions for the opinion of
the court, but his conclusion and award on thelaw and facts should
be final, and that he should have power to fix the period for the
payment of any sum he might award, but that provision was not
1o affect the plaintifis’ right to enter judgment under the refer-
ence and award.

Mr. Gibbon's affidavit then stated tnat Mr. Wilson had no au-
thority whatever from the defendunts to enter into that sgreement,
nor any power or permision fo to do. That defendants had no

koowledge of said sgrecment until about the 20th of September.

their attorney. That several legal question were raised before
the arbitiator by defcudunts’ counsel, (Mr. Wilson,} which, if
referred to the court, would, as the attorney believes, be found in
favour of defrndauts. That thejaward was not served on defend-
ants, or their attorney, nor had they any knowledge of the cou-
tents thereot until it was too late to apply to the court against it
last term.

An additional affidacit of Mr. Gibbon was put in, reiterating the
statements of the tormer one, and adding, that from the moment
the defendints hecame awnre of the contents of the awnrd, aud the
consent of Mr. Wilson to the alteration of the rule of reference, it
was determined to resist the awmid and to apply to set it aside.
That bie never led the plaintiffy to believe the money would be paid
as directed by the uward, of which they had notico served on them
until after last term, nor were they sware of the publication of the
awnid, nor had they apy notice thereof until after the period afore-
suid.  Annexed to this affidavit is the affidavit of Alexander M.
Ross, treasurer for the uuited counties, etating that he wus the
principal party engaged in advising with the counsel in this case,
at Torento, and was in frequent communication with A, Wilson,
Evwq, Q. C, who was acting for defendants, and is well acquainted
with the tacts atteuding the case and arbitration. That he has
carefully read over the afidavit of Mr. Gibbons, and knows it to
be true in substance aud in fact, except the paragraph denyiog
that Mr Gibbon ever led the plaiotifis’ attorney to believe the
money would ba paid, and that he believes to be true.

Tho defendante® attorney made o second affidavit denying that
Mr. Wilson had authority or permission from defendants or their
attorney to make the agreement of the 17th of Angust, 1861, and
agserting that the award was not served on defendants or their

| attorney, nor had they any knowledge of its contents or any notico

of the publication thereof until it was too late to appiy to the court
last (i. e. Trinity) term to set it aside, and thet judgment bas been
entered and exvcution placed in the sherifi’s baonds in this cause.

The plaintiffs’ atttorney made an affidavit stating that immediate-
1y after the commencement of this suit, the defendants’ attorney
instructed bim to serve all papers in this suit on Mr. Adam Wilson,
or on the firm of Wilvon, Patterson & Beaty, of which firm Mr.
Wilson is & member, and treat bim and his firm 8s the agents of
him, the defendsnts’ atiorney, in consequence of the usual agent
of the defendants’ attorney being retained on behalf of the plaintffs.
That Mr. Wilson and bis firre acted throughout this suit as sgents
for the defendants’ attorney, and received and served sall papers
and documents herein, ‘That the award was msade snd published
by the arbitrator herein, on the Saturday before last Trinity Term
and the plaint:fi"s attorney having received notice ou that day from
the arbitrator that be had published his award, he served on the
same day notice on Mr. Wilson that the award was published.
That it was distinctly understood by both parties during the argu-
ment before the srbitrator that the award would be published be-
fore Trisity Term. That on the first or second day of Trinity
Term the plaintiffs’ attorney had & conversation with Mr. Wilsen
83 to the award, whep Mr. Wilson spoke iv geaeral terms of the
contents of the award. That ap to or about the 24th of Qctober,
1861, plaimiffs’ attorney bad no intimation that the defendants
meant to contest the award, but had been previousty ied to be-
lieve by conversation with the treasurer, and with the attorocy
of defendants, that they acquiesced in the award and would pay
the amount, apd that ot the request of the attorney for defend-
apts be delivered .o him bis 1l of costs and affidavit of dis-
bursements about the Jst of Ociober. That Mr. Wilson acted
as agent for the defendants’ sttorney, snd as counsel for defend-
ants throughout the whole case. That the arbitrator —~as pot
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requested 1o stato any question of law for the opinion of the ! sistency in the manner in which the term ¢ defendants” is used,
court, thero having been merely a conversation whether he should as if they were individuals instend ot being a corporation. It
bo so requested  That atter the evidence hind been given snd a | would have been more to the purpoxe to deny notice und kuow-
jung argument councluded. a dixcussion nrose between the counsel, ledge on the part of those officers of the corporation, notice to
and the stbitrator 8s to the authority of the latter, and the necos- whom would be notico to the *defendants.”” The second uflida-
sity for reserving any question of luw. My, \Wilson stated that' vit of the defendnnts attorney is inconsistent with the ldes that in
the ouly question of law aa to the first count that could bo raized ! denying notice or knowledge 1o or on the part of the *‘defendnnts”
was 1n reterence to the agency of Bosanquet & Co. That the arbi-' be can tefer to and include implied or legally imputed notice or
trator wmtimated that he would have to find ns a fagt that the snid . knowledge, or he would not have stated that the award was not
firm wero the agents of the defendants alone, and such finding ' served on the defendnnis or their attorney, since servico on him
would virtunlly determine tho suggesied question of law, and from . as their attoraey w-uld for all purposes now under discussion,
the ovidence, the finding on the questions of fact necessary to bave been servico on them ; notice of publioation or of the con-
raise questions of law must be in favour of the pluintiffs, when! tents of the award to him would have teen notice to. or servioe
Mr. Wilson suggested that if the plaintiffs’ counsel would leave: on, lis duly authoriscd agent as the defendants’ attorney would
the whole question of costs to the arbitrator, and atlow him to fix ; have been notice to, and service on, hiniself.
a time for the payment of the money awarded, ho (Mr. W.) would!  On the other eide two sffidnvits are made by the plaintifs’ at.
ba disposed not to Taise any quaestion of law, and after considera- | torney, the first sworn on the 261h of October, the laxt on the 29th
tion for a day or two, the agreement altering the terms of the November. lIn the first 1t is stated that the defendants’ attorney
reference was arrived at ; the only inducement for the plaintiff’ ' and their treasurer within the Jast month * both led him to beliove
counsel to consent to alter the terms of the refercnce was to avoid | thut the money would be pmd on the 156th October as directed.”
further dolsy. That the defendants’ attorney was not present at, That the defendants counsel, oreaning Mr. Wilton, was awave of
the trial, nor at any sitting of the arbitrator, nor at the argument  the terms of the award within the first two days of Trinity Term,
of the demurrers but Mr., Wilson attended at nll tho sittings of | altbough a copy of the award was not then served, * but a notice
the arbitrator, nearly thirty, except two or three at the beginning ' of publication of the award was served on the defendunts beforo
and the whole management of the case from the drawing of the'the first day of Trinity Term.” And further, that Mr. Adam
- pleas until the taxation of costs on tho 24th of Ootober, 1861, was! Wilson acted as agent fur the defendants’ attorney nud as counsel

entrusted to and couducted by Mr. Wilson.

Rickards, Q@ C, and Hector Cameron shewed cause, citin
Swinfen v. Sunnfen, 18 C. B., 485, and 3 Jur. N. S, 11095,
S.C.1C B.N.S.364, and 5 H. & N. 890 ; Z%hemas v. [larre, !
27 L. J. Ex. 333 ; Chambers v. Mason, 5 C.B. N S 59; § C. |
4Jur. N 8. 1037 ; Hall v. Featherstone, 3. H. & N. 28%1; In re,
Habler, & Bea. 101 ; Rees v. Waters, 16 M, & W. 269. !

R. A. Hurrison, in support of the rale, cited Wade v. Simeon, ‘
13 M. & W. 647 ; Furnwal v. Bogle, 4. Ruse. 142 Hurgrave v.
Hargrave, 12 Beav. 408 ; Colledge v. forn, 3 Bing. 119 ; Lrooke
v. Llarsons, 1 D. & L. 691 ; In re Burt, 5 B. & C. 668 ; Hayward
v. Phibips, 6 A. & E. 119; Potter v. Newman, 4 Dow. P. C. 504

Drares, C. J.—The first question is, whether this application is |
not too late. The rule nier was moved on the 4th day of Michaei-
nmas Term {21t November) in the Practice Court returnahle here.
Tno award is dated the 24th August last. The follow:ng Moudny,
August 26th, was the first day of last Trinity Term. Na applica-
ticn of any kind was made until the 24th of October, 1861, when:
a summons was obtained in Chbawmbers to stay proceedivgs. This
appesrs only from the statewent of counsel in argument, from sowe
of the sffidavits vreferred to 1n drawing up the rule nis: being marked
as filed in Chambers ou the 24tk October, 1861, and attacked to the
copy of award and other papers put in on moving for the rule .
The deloy to move is accounted for on the part of the defendants,
by statements contained in the two afiidavits of the warden of the
united counties, (the defendants,) snd in twoe affidavits of the
defendants attorney, one of each baving been sworn we 2Ist
October, 1861, and used on the application in Chambers; tbe
others being sworn on the 16th and 18th November respectively.
The one first sworn by the warden, states that the award was not
served on defendonts’ counsel unt:l the 12th of September, 1861,
nor bad defendsants any xnowledge of its conteats unul it was
altogetber too lato to set the same aside last (Trinity) term.

The frat affidavit made by defendants’ attorney states that the
award was not served on defendants or their attorney, nor had
thoy any knowledge whatever of the contents thereof until it
was {00 }ate 1o appiy to tho court last (Trinity) term.

In his second affidavit the warden repeents his former state.
ment, and adds that defendants had no notice whatever served
ob them ; that such award was not made until after last term ;
nor were they nware of the publication of the award, nor had they |
any notice whatever thereof uuntil after the period afurasaid.

And the second affidavit of the defendants’ attorney states;
that the award was not served on the defendants or their attorney.
nor had they any kunowledge whatever of the contents or any
notice of the publication thereof uatil it was too late, &e.

There is a palpable inadvertance involving an appareat ircon-

for the defendants. This affidavit was known to the warden
when he wade bis second affidavit, as the 15th paragraph
thereof shews, and must, 1 think, have been alvo known to the
defendants’ attorney. And yet in ail the affidavits filed on
behnlf of the defendants, all reference to Mr. Wilson as ageant for
the defendants’ attorney is most studiously avoided, not a word is
enid of any communication to or from him on the subject of bis
making the agreement of the 17th Augnst, or of Lis being agent of
the defendants’ nttorney, or of bis baving bad notice of publica-
tion, or even being served with the award, though tbe warden
swears the award was not served on the defendants’ counsel uatil
the 121 of September, 1861, a fact not vtherwise appearin; .n
the papers befare us, except by an endorsement on the copy of
the award, which is attached to an aflidasit of the defendnnts’
attorney sworn the 10th November, that such copy was not served
until the 12th of September, 1861, as appears by the memorandum
thereof endorsed thereon by the counsel for the defendants.

The second affidavit made by the plaintiffs’ attorney states more
fully that on the same day the award was made, he served Mr.
Wilson with notice that the award was published. That Mr. Wil-
son, oa the first or second day, knew generaliy the contents of the
award, and that he acted as agent for the defendants’ attorney.
And that phiutiffs’ attorney was told by defendants® attorney to
serve all papers in the sait upon Mr. Wilson, or the firm of
Wilson, Patterson & Beaty, of which Mr. Wilson is a member,
and to treat him and his firm as the azents of the defendants’
attorpey in this suit, and that Mr. W. aud his firm acted through-
ont this suit as agent for defendants’ attorney, and received and
served all papers und decuments therein.  And aguiz, that defend-
ants' attorney was not present at the trial or any of the sittings
of the arbitrator, sn@ that the whole manngemeat of the defend-
anty’ case from the deawing of the pleas uotil the taxation of the
costs was entrusted to and conducted by Mr. Wilson.

From the munner in which Mir. Wilson’s alleged want of authority
to make the agreement of the 17tk August is pressed upon us, §
do not doubt that his character as ageut of the defendonts’ attor-
ney would hase been repudiated if be bad pot filled that positien.
1 conclude that Mr. Wilson especially, aud bisfirm generally were
agents in this cauge for the defendaunis’ attoruey ; and that they
had notice of the publication of the award before Trinity Term. X
Jdoubt as little that if there had been any omission ou Mr. Wilson's
part duly to advise the defendants’ attorney of the proceedings,
we should have heard of it unless the matter was so enurely left
to Mr. Wilson's management as to make tbis uonecessary. The
very guarded and confiued language in which the defendants’ at-
torney deuies notice or knowledge, feils to satisfy me that be was
pot informed by Mr. Wilson of the steps and proceedings taken in
the cause, and [ think justifies the conclusion thut ke bad an ae-
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tual as well as imputed knowledge which arose from services on’ muug a pasticuine witness, to tuko ar toabstun from taking legal
and notice 10, his sgent, Lexespliony ;1o accept a nonewit, withdsaw a juror, &e, &c

And it the application had been merely to aet aside the awfml.g As the court of Excliequer decided in Swenren v, Lord Chelme.
1 should have bren prepared to hold it too Inte, not buving beeu, ford, * counsel hns compiote nuthority over the suit, the maode of
made in Trinity Term, or possibly because not made wahin the | conducting it and all that is incident 19 1, such as withdrawing
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first four days of that tecm.

. the record, withdrawing a juvar, calling no witnes<ey, or sefectiug

But a Sifterence is taken in thiscase, where a judgment entered : such as 1n his discretion onght to bo catled, and other matiers

upaen au eward is moved against, and it appenra settled that such
o motion is not so limited in point of time, but it cea only bemade
on objections appurent on the fuce of the award, and the argument
for the plaintiffs js, that the agreement of the 17th of Augaswt
being set out on the award, the objection is open on this motion.
and that as Mr. Wilvon had no authority fo bind the defeadants
by it, the award is bad.

The form of the objection is thet Mr. Wilsan, as defendants’
counsel had no authority to change the oviginal submission, nad
vary and extend the authority given to the arbitrator,

1 take it to be sulficiently established that Mr. Wilson filled not |

only the character of counse! for defendnnls, but also of agent to
the defendants’ attorney.  Many decided cases shew the nuthority
of an attorney to refer o cause, to select the tribunal by which the
matter tn dixpute “etween his clieut and the oppoesing party shall
be decided, and some of them extend to counsel ulso. Irefer gene-
rally to Swinfen v Lord Chelmsford, 6 Jur. N S. 1042 ; Fimer v
Delber, 3 Taunt. 384, which is approved ta Fuviedl, v. the Eastern
Counties Ruailiway Company, 2 Exch. 344, a case particnlarly oppli-
cable, for there as here, the defendants were n corporatian, and
there, though not here, it was abjected that it shonld be shewn
that their attorney had anthority under geal to defend or refer the
cauge. Tho language of the judges as 10 the authoertty of the at-
torpey to refer o cause is cxplicit, and if this be so, it carries with
it power to after or yary tho terms of the submission. The case
of Hatton v. Royle, 3 H & N. 500, doesaot cantlict with this view
while the ense of Witkers <. Parker, 4 . & N. 524, and in error,
6 H. & N. 725, shews the suthority of the agent for the attorney
0 be as effectusl in the matters eatrasted to kim as that of the ot-
torney himself.

Upon either ground, therefore, viewing Mr. Wilson a3 connsel
for the defeadants, or as sgent for the defendauts sttorney, espe-
cinlly entrusted as he was, I am of opinion that he could and did
bind the defendants by his agreement of the 17th August, 1863.
This ts the only shjection apparent on the face of the nward, or at
sll events any others spparent on the award depend on it, and as §
think it fails, the rule must be discharged.

Baganty, J —In this application it is admitted that the refe.
rence was doly made al st prous ag endorsed on the record. This
was siguned by Mr Wilson as representing the defendants, It
conlaing & provision that any question of law should be referred
to the court at the request of either

The chief point urged sgainst the award is the agreement of the
17th August, 1861, as an aileged excess of sutherity on Mr, Wil
son's part. This gentleman, as is abuudantly evident, was eg-
trusted either s counsel or agent for defendnnts’ attorney with the
menagemont of the defendants’ case before the arbitrator.

It appears to me to be of ne moment whatever as to which posi-
tion he fitled. It is sufficient to say that on him devolved the legal
menagement of the case, and it is not pretended that ho acted
otherwige tuan in perfect good faith snd to the begt of kis judg-
ment. I also consider that in this branch of the applicauon itis
guite immaterig! whether he had or bad not suthority to make
this agreement, To my mind iL disposes of the question simply
to state the fact that the arbitrator was pot requested by defend-
aots’ counsel or ageant to reserve auny legai question for the court.

It must be borne in mind that we are not now discussing any
dispute between the client and his professions! adviser, hut we
are asked to ect aside an award and judgwent as against defendants
on an nlleged excess of avthority.

1 think the law would be in an intolerable state, ang the con-
duct of suits rendered almast impracticable, if the court were boand
to accede to defendants’ view of the powers and duties of an ad-
vocate. It is matter of every day practice for counsel to take the
responsibility of the entire management of n case, to decide on
not pleadiny a particular defeace, to decline calling or cross-exa-

i

which preperly belong io the suit and the management nnd con-
cduct of the trinl," &e. @ da not think that even the vivid imme-
i ginntion of the counsel for Mra, Swinfen, in all the stages of ber
lcelobrated Mtigation, ever conceived much less indaced him to
"urge that the couduet of a counsel in such s matter as not askiag
| an arbitrator to resetve o legal question for the court, conld, if not
waeented to hy his client, iovalidate au awaed otherwise good.
This disposes of the substnnce of the application. I think we
can hardly Le expected to consider 3t us n fantal objection in the de-
!feadnuts' ‘mouth, that tho large sum ordered to be paid by them
payable at o future day and not forthwith. Such day,
‘moreover, being now fong past.  As to the cesty, they stand very
wuoh ia the snme position. Dy the adinitted reference, they wero
1o sbide the event, which was agninst the defendants.  The nrhi-
'trators’ decixion pluces the payment on a more favourable footing
far defendanrs
As 1o whether this appliention is too Iate, T bave not considered

it fully. 1incline to agree with the plaiatiffs. In my view, the
tease wholly fuily on the wmerits. § tlnk the rules stould be dis.
cherged with costs.

; Was made

Per cur.—Rule discharged.

CHANCERY.

" Reported by Thoxas Hodatvs, B8, LL B., Barruteral-Law).

Sransony v. Munauixen.
Judgmenls—Pyurity—Purtnership,

Judgments yecovored agalost two, out of shreo, members of a Srm for a partnor-
sbip dobt, are avaliabite only agsinet what may appesr upon winding up the
partoeraliy to beloug to the two yudgment debtors.

This was a motion to dispense with payme: * of the purchase
mouney of certain property inte ¢ourt. The question raised wag
whether judgment creditors of two partners of n firm—which
firm were the original mortgagees—were entitled to rank on the
pracecds tnstend of the assignee of the firm. It nppenved that
plaintl was a derivative mortgagee, Rose, Mitchell & Fisker bp-
g the original mortgagees. Bone & Co., and Gagne & Co. were
creditors of Ross, Mitchell & Fisken, but only sued and recovered
judgment ngainst Ross and Fisken; after which Ross, Miichell &
Fisken were adjudged bankrupts under & Scotch sequestration
and their cutate vested tn one Robson ag trustes. It was alleged
that as Ross, Mischell & Fisken bad paid off plaintiff that the
judgmente ¢could attach, but Ross, Mitchelt & Fisken glleged they
paid off plaintiff as actiog for their trustee Robson.

MeDonald for Robson, Ross, Mitchell & Fisken.

MeGregor for Bone & Co. and Gagoe & Co.

Laws far the purchaser.

Spracex, V. C.—The Master finds the plaintiff has been paid
off by Ross, Mitchell & Fisken aad that gothiag is duo to him,
and he then finds the amount paid by them as due te Robson, the
trustes of ibeir sequestered estates.  He also finds the jadgnents
af Bone & Co. and Gugne & Co, prosed against the interests of
Ross and Fisken after settlement of partnership affuirs. In set-
tling the pricrities the Master places Bone & Co. and Gagoe &
Co. as incumbrancers upon the estate of Milliken, in addition to
the mortgage to Ross, Mitchell & Fisken-1this is erronsons.
Soppose the judgments of Bone & Co and Gagae & Co. had been
ugainst Ross, Mitchell & Fisken instesd of ngninst the two part-
ners, their priovity would have beea the second on that of Ross,
Mitchel! & Fuken apon the estate of Millikea to the extent of
their judgment. The judgments are agaiust the two ouly; it is
admitted, however, for the purpase of this argument that the
Judgments are for debts of Ross, Mitchell & Figken Another ques-
tion 33, what is the effect of such o jwmigment? Now, what was

determined by Lz parte Bigpins and the Commerciol Yank v, Ave-
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rill (Ge.) wns that the joint debt is werged ta the judgment reco- . sum, in making improvements in pursuance of tho said agreement
vered.  The judgment recovered 13 pot against the purteershep, | on the laods in that behalf mentioned.
though in respect of o partnerstup debt, and now oaly assitable:  The prayer waa that the sud George Samuel Wilkes may be de-
against what the two jadgment debitors have in the partnership creed spectfieally to perform the said covennat tg convey to pluine
or may appear after windiwg it ap afier peyment of the creditors, (s the said premises freo from incumbrances, and for refief
of tho pactaership, and is of courze available againet them indi- agninst other defemlants.
vidual'y, {1 therefore becamo unreccgsary to consider whether'  froudfuot for the plamtiff.
tho plaintiff wns paid off by Robson ns is alleged, or by Ross,!  Wood for defendant Morrelt.
Mitchell & Fiskon as found by the Master, Hector for defendant Skelvey.
o Hndigins for the infant defendants,
s y I Esrey, V. C.—The i in thiv cause recites that in pursuanco
O'Reney v. Wikes. “of n gettlemsent and of an Act of Pacliament (1¢ & 15 Vie, ¢.
Deed o Morlgoge—-Briacd of Covenant, . 169}, an rgreement was made with the defendant, Witkes, for the
Certaln trustors conveysd 10 A. and toak back Fom him a desd 10 erect buildinga SOOVEYANce of certain property to him, and that be should erect
on the propecty 3o the valuw of £2.000, or tn default that by woudd excento & buildings and wake other permanent improvements theveon to the
rocoureyance, fikd 1o bo B morigage for L2000, asd that subsequeat puss; exteat of £2000. The Act gave a power to the trustees to sell
¢bagers and lacambranects wete entisled 10 Tedeern, portions of the trust property and to invest the proceads in im-
Tho DBill set forth that the plaintiffy are the trastees of the proving the other postions. Nome time after the passing of tho
marrioge settlement of Cuica Robbius Wikes, wifo of George Act the trustees conveyed the Jand 1o Witkes for the conmderation
Somuet Wilkes, a defuadant hereunto appointed under sad in par-| set out in the deed, namely, £2000, which was to ba expended in
suance of the powers in the said settlement, and of an nct of 1he  erecting buildiags upon the same property. e then wmorsgnged
Partinment of Canada, pnssed in the session held in the fourteenth t back to them-—ihat is, be makes o deed wth s condirvion that upon
apd fifteenth years of the reign of Her Majesty Queea Victeris, ' defuult be would reconvey nod executo all such coaveysnces as
and chaptered ouo hundred and sixty-nne, i might be necessary—nnd he also covenaats to expend the money
That in pursuance of the powers vested in therm by the said pet G the manner set out in the instraments. The defendant, Wilkes,
and for the purpose of securing the erection of buildings on & por-  Wakes default, and the trustees’ estate thercupon becomes abso-
tion of the remainder of the land vested in them for tse purposes lute. The bill then is filed to have the property reconveyed 10 the
of the eaid settiement and making other improvements thercop, , trustees ynder the covenaat. The paries are Witkes and those
phaiatif agreed 1o sell to the said Wilkes, at tho written request of 10 whom be sold or martgaged, for of course those who received
tho said Caire Robbins Witkes, the pareele of laud hereinafter title from him are bound by his covenants—the deeds hnving been
more particulsrly described, for the gum of two thousand pounds, registercd and ail parties having aotice, At the examination of
whick was te be expended in erecting buildings and making ether Witaesses the defendunt, Wilkes, and Mr. Waad, the solicitor for
such permanenc improvements on that other patcel of Jand vested Morrell. were examined as to certain improvements snid 10 have
in plaintiffs ay such trustees. ,been wade upon the property, s0 a3 to set mc' value of them
That in pursusnce of such agreement for sale, plaintiff by deed agntast the amount claimed by the pleintifis.  Wilkes states ho
dated the 26t Augost, 1854, conveyed to the said Witkes certain . did not perform the covenant to expend mouney on the property~—
lanis. ,tbat what he dud expend was not intended to be in part perform -
That in further pursuance of such sgreement, by aa Indeature adce—1bat it was lus wife's money-~tuat be feit rich and thought
dated the said 26th August, 1834, the said Wilkes re-conveyed the | i¢ could perform the covenants hereafter.  Ms. Wony states that
said two parcels of land to plaintiffs in consideration among other | when b applied to Wilkes about the jmprovemeats when taking
things herein stated, of the premises (being the said agreement  the Morrell mortgage, Wilkes told him he would get the amount
for gale) and for the purpose of securiag the performance of the 9f them endorsed on the deed to the trustees I must, however,
condition of the said indenture, and the indenture was deciared to , 1eave the ecidence of both out of the guestion. The mraey ex-
be made upou the condition that if the said Wilkea shutld aud did , pended is stated to have been his wife's, and it is not reasonabls
crect buildings snd make other improvements upon that part of | 97 ETops = 1o Suppase that it was expended in part performence of
the remainder of the suid real estate held upon the said trusts, , bif covemants. The intendment seems to be against its being so.
according to plans and drawinge of said buildings and Smprove- | Then what decree am I to make in this suit? Aw ! to make such
ments (o be approved of by the said Caira Robbins Wilkes nnd i 8 decvee 89 the plaintiffs ask?  All claiming under Wilkes had
plamiils, or two of them, which the said Wilkes was to furnish } notice of his covenants and are bound by them. And then if I
10 the value of two theusand pounds, and interest thereon from ( Should make a decree a3 the plaintiffs ask, sm I to order a recon-
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23rd March, 1834, within two years {rom that day, the value
thereof to be sscertained snd determized by architects and build-
ers to be nsmed by plaiatiffy, or two of them, then the indentuce
shouid bo veid and of no effect; ard the snid Wilkes covenanted
with plaintiffs that he should and would within the eaid two yenss
furnish plans and drawings of the buildings and improvements
above mentioned, and submit the same fo 1he said Caira Robbins
Witkes and plaintiffs, or two of them, and would obtain their ap-
proval, and would within the said two years erect the buildiags
and make the improvements corresponding with said plans and
drawiogs, on that part of the estate above mentioned, of the fall
value of two thousand pounds nnd interest thereon as aforesaid,
without any default whatever; snd after breach of the said cover
naat or default in performing the stipulntions contained inm the
cbove condition, he would exccute all proper conveyances wito
plaintiffs to convey said parcels or tracts of land to them upon the
trusts and for the uses meationed in said scttlement and Act of;
Parlisment, free fromall incumbrances crented by him or any one!
examioiog snder him. !
That the said Witkes bad sot fulfiled his said covenant, and

hed neglected t fursish sny plans or drawings of the proposed

buildiags and improvements, snd submit them {o plaintiffs und the
said Caira Robbins Wilkes, or any of them, aud the ssid Wilkes!
bath pot expended the said aum of two thonaand poungs, or sny

veyanee without giving furtber time to perform the covenants t
And then what bme am 1t give? If Witkes had two years to
perform the covenants, how many years, or mouths, or weeks, am
1 to give ta the ather defendants to erect the buildings? Y ean-
not fix o time. I must Inok at the whole tragsaction as I think it
ought to be looked gt, and a3 T think it wes intended to bo--and
declare the deed to the frustees to be a mortgage for £2000. It
could not be material whether the £2000 wasto be paid in money
or expended on the property—for the property had passed from
the trustees v» Witkes. I think there should be the usual derves
of foreclosure as on a wortgage, or ¢ sake if the defendants wish
it. The bill must ve dismissed as agaiost tho infsut defendants

{with costs.

CHAMBERS.
Reported by Ronzar AL Hu:;;;;, Tsquire, Barnsterat-Law.

Winsoxn £ An. JuoaMeST CREDITORS, V. TrrE CORPORATION OF THR
Uxireo Couxties or Hounow axp Breer, Jupamsnt Desrons,
AXD THE Basg or MoxTRrar, Garwispers.

Garntshes dause of C. L, P Aot Money paid under 322, 138 o the assessment ot

as vedemplion tmaney of tand sdd for tazes, not ¢ debt

Motiers pald by the ¢aners of }and susd for taxes orithin one year from the day
of 2810 ax rodempiton moneys 10 tha County Trersurer, for the ves sud denefid
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of the purchaters, and banked in the name of the County Treasurer,

debt due by the Bauk to the Corporation of the Conaty

cause 10 attach debts due to defendunts by garmishees and a sua-
mous to garnizpees Lo pay over.

intot !
Ve attsctied at thy fustance of a sreditor of the Corporation of tho County asa ;
1

(Chambers, April, 1862 ) |
Hector Cameron, in November last, obtained an order in this |

The only mciey which the judgment debtors can have even
pretext to claim are those stated i the effidavit to be redemption
moreys. Itis enovugh to see what that phrase means to dispose of
tins matter.

Cersmun lands have been charged with taxes; the taxes having
been sufficiently loug in arrear, the treasurer of the county within
which the lauds are situate wssued iy warrant to the shendf to

This was granted oo av atlidavit which did not shew the grounds levy the taxes thus in arrear.  The sheriff acung on the warrant

of deponents’ belief that the garnishees were 1adebted, though the |
fact of belief was stated, nor did the aflidavit shew that there had
been any execution issued against defendants, and its return, nor !
what was the nature of the debt believed to be due from the gar-!
nishees to the defendants.

R. A. Harrison shewed cause, and at the same time moved to ]
rescind the attaching order. He objected, !

Ist, that the order could not be wmade when the judgmcm.;
debtor was a corporation ; for the judgment debtor, if a corpora- |
tion, coull not be examned. €. L. P. Act. Con. Stat. chap. 22,
sec. 287, 88, |

2ud. Whea the judgment debtor is a municipal corporation, the
Con. Stat. U. C. cap 54, sec. 221, gives a special remedy, which !
wust be followed. .

3ed. A foreign corporation cannot be garnishees. Lundy v. i
Dickson, 6 U. C. L. J.92. :

4th. If remedy is granted st all, it cannot be till that given (see
No. ) is exhausted. i

Sth. Affidavit of belief insuflicient without shewing natare of |
debt or ground of belief. Calaraqui fload Co. v. Dunn, 3 U.C. |
L. J. 27 ; Hazlewood 5. DeBergne, 1b. 28.

Gth. Amount of debt should be shewn either in afidavit or sum- !
mons to pay over. Melbourne v. Tullock, 3U. C. L. J. 184. !

7th. The alleged debt not due by the garnishees to the judgment .
debtors. Cou. Stat. U.C. cap. 55, secs. 110, 1i1, 112, 124, 137, ;
P18, 143,

He al-o objected,

1st. That mnovey in garnishees hands in name of Treasurer and
not for jundgment debtors.

2nd. Caonot be paid either to judgment debtor or judgment |
creditor without a breach of trust.

Srd  The debt contemplated by the statute is a personsl debt.

4th. No privity between judgmeat debtors sud garnishees,  Ste-
phens v. Badeock, 3 B. & Ad. 3553 Daron v. Husbund, 4 B. & Ad.
611,

An sffidavit was filed on behalf of the garnishees, made by the |
Treasurer of the judgment debtors, that in November, 1861, there |
was no woney deposited with the garnishees in the name of the
judgment debtors, and that the judgment debtors bave no claim
whatever on the garnishees; that some time before the attaching
order the garnishees had an account open with the Warden of |
the corporation of Huron and Bruce, but at the time of service of
the order and since, there have been no funds to the credit of that |
account ; that when the attaching order was served deponent had
83,107 59, which he deposited with the garnishees in his owan name
sinply, and vot otherwise; that of this sum he had before theat
taching order was served, issued cheques for 8845 98, which were
in the hands of bona jide boiders ; that $109 50, was the properiy

{deponent) was age.t: that $3¥S 25, was his own, and the whole

balance was mouvey teceived by him as redemption mouney paid by i cach lot.
the owners of land sold for taxes, which moncy was held by him
for the benefit of parties who had purchased said lands, and held |
the sherifi’s certificate, which certificate might be presented to | 1861,
| ciaim for work and labour, and on an alleged breach of contract

Ricnards, Q. C, supported the order and summons, citing Bar- -

lum (deponent) st any tme.

luie v Loberts, 6 8. & N. 935 Ex parfe Turner, 6 Jur. N. S,

172 :

Deaver, C J, I am of opinion that the summons must be dis-
charged and the attaching order vacated

1 procced entirely upon the objection No. 7, and the affidavit,
thotigh 1 may add that this cace confirms we in the prapriety of '
the povtion adopted by several of the judges of requiring in the
first jnstance that the affidamit on which the attaching orderis”
granted sbould disclose the nature or character of tho debt sought
to be attsched. i

|
\

of the L.verpool & London Insurance Company, ot which be

sells the land, and thus levies the taxes in arrear, aud must pay
to the treasurer the moneys thus collected.  The<e moneys may or
may unt 2ccording to circumstauces, be the property of the muni-
cipality of the connty; but the taxes are thus satisfied.

Within o year from the sherifi 's sale the owner of the Jand sold
may redeem it. This is Jone by payiog to the treasure. *for
the use and benefit of the purchaser or bis legal representatives,
the sum paid by bim, and ten per cent. thereon.” The treasurer,
it is true, receives this mouey virtufe officien, but the statute appro-
priates 1t at the very in<tant of payment for the use and benefit of
the purchaser who, by reason of this panyment loses the rizht to
obtain a conveyance from the sheriff.  Nor does it, in my opinion,
make any difference that the county is responsible to the parties
interested for paying over meneys received by him. The county
has the treasurer and his sureties to look to for indemniry. Thus
then the money was never Sor an instant the mouey of the judg-
ment debtors in this case, and it cannot be said to be their money
deposited with the garnishees either legally or equitably.

Whether under nny possible circumstances the Bank of Moutreal
still holding the redemption money might bave been called to pay
1t over to the successor of the present treasurer it is unnecessary
to epquire. As the matter stands the judgment debtors have no
claim against the garnishees, and therefore the judgment credit-
ors must fail on this applicution.

Barlow v. Roberts, 6 11. & N. 93, does not apply. There is no
analogy between attaching a debt due 10 o testator's estate on &
judgment recovered agaiost the exccutors and the preseat case.

Ez parte Turner, 6 Jur. N. 8. 1172, is also, I thiak, clearly dis-
tinguizhable.

WiLsox T AL. JTpGMEST CREDITORS v. THE CORPORATION OF THE
Usitep Couvxties oF HuroN aANp DBruck, JUnGMENT DEBTORS,
axb Jous McDoxarp, Esquire, Susrirr or g UxiTep Cors-
Ti1Es 0r HUrON AND BRUCE, GARNISHEE.

Gurmshee clouse of C. L. 1> Act—Momey in hanils of sheriff arinng from sale of

lands not a debt.  Com Stat. T C. cap. 55, sees. 124, 125,

Moners in the handz of the shenff arissng from s ssle of land» for taxes pursuant
to sec 137 of the Arsrzsment Ac . under a warrant directed to lim parstaut to
sec. 124 of that act, cauno* bo attached at the nstance of creditors of tho Cor-
paoration of ths County 1n which the Iande arv situsty, 25 belog 3 dobt due from
the sherifl to the Corporation of the County.

(Chambers, April, 1862 )

This was an application similar to the last.  The first six objec-
tione were repeated; also the 7th, referring to t™c assessment.

| Con. Stat. U C. cap. 35, sees. 110, 111, 112, 113, 124, 147, 143,

104, 160, 161, 163, 163, 166, 193.

1n this case it appeared that the moneysin the garnishee's hands
were collected by him under o warrant from the .reast ~or of the
United Counties of Huron and Bruce, to levy on ceri : lands
stated in a schedule annexed, the arrears of taxes set opposite to
The sale was made on the 26th November, 1861, aud
not being finally concluded was adjourned till the 10th December
fallowing. The attaching order was dated on 26th November,
The debt of the judgment creditors was recovered on n

re-pecting certain debentures made by the julgment debtors. The
judgment debtors had, as was swoin before the commencement of
this suit, issued debentures to the amount of £13,000, on the credit
of the taxes which the garnishee was directed to levy, which de-
beatures are unpaid, aud a much larger amount is due apon them
than the garnishee has collected.

S. Richards, Q. C, for judgment creditors.

R. A Ifarrnison for garnishee.

Drarrr, ¢ T ~—=This case differs from the last in some respects.
The moneys which the garnishee has collected are prima facte at
legst, the moneye of the judgment debtors.
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I understand that on behalf of the garnishe-~ it is asserted that
the lands by the snle of which the taxes are to be levied zre the
lands of non-resilents, and if this be conceded then the moncys
collected by the shenitl, the garnichee, are by the nssessment net
declared to belong to the * Noun-Resident Land Fund,” (sec 154)
aud the treasurer's duty is to open an account with every munici-
pahty with thas fund, aod the County Council may issue deben-
tures on the credit of that Non-Resmident Land Fund, (sec. 16¢)
which as I understaud in the present case has been done, which
debentures are to be negotinted and the procceds paid into that
fund, and the interest on the debentures, and the principal when
due, aro to be paid out of that fund. A provision is made for
distributing the surplus money of the non-resident land fund, ve-
serving & sum dependent on the amount of such debentures which
is uapaid, and each municipality of the county is tv hace a rate-
able portion of such surplus, according to the arrears duc cu nou-
resident lands in such municipality.

1 take the effect of this to be n specific appropriation by the
Legislature of the moneys arising from the <ale of lauds of non-
residents for taxes, and that such specific appropriation is as etfec-
tual to prevent the judgment creditors obtamng paymeunt of the
moneys, as s prior assigowment of the debt would be in ordinary
cases.

The same order must bo made as in the last case.

PRIVY COUNCIL.

Berore Loro Cuztusrorp, Lorp Kixaspows, Lorv Jrstice
Kxwigut Brrce, Sin Epward Ryan. Lorp Jesticr TCURNER,
S Joux Tavror Coreminge.

Marois, Appellant and ALLAIRE, Respondent.
Rught of Appeal to the Prvy Counci.

Held, that notwithstanding the 33 Geo. 1T cap. 6, 8. 39, and the 12 Vic esp. 57,
& 19, the judgisent of the Court of Queen's Bench Is nut final in all cases,
where the matter In diepute doer not exceed the sum or vaiue of fise hundred
pounds sterling, and doea not relate to suy fee of Office, duty, rent, revenus,
OF auy ful of woney psyable to Her Mwesty, or o avy title to Juuds or tene-
10ents, aunual renta. or such hke matters o1 thioge, where the rights 1o future

might be bound, and that the Privy Council ean it its discretion allow appeal
in such casea

That the caso of Curather v. Ayl (& Knapp 727 &1d not rocers
debibwrate considertion, winch its great itnportance demanded
That tho eass of Curallier v. Ayl iy ovarruled.

o that full and
{18tk kebruary, 1862,

The nction before the Superior Court in Quebee, was one di-

rected against four defendants, who were sought thereby to be

condemned, jointly and severally, to pay to Alisire, the plaintiff,

the sum of £165 3s. 7d., with interest at 43 per cent, for a fow

weeks previous to the institution of the action, borrowed by them

(ns plaintiff pretended), trading as bankers in partaership, under |

v

the name of ¢ L

plaintiff.
It was pretended in the Superior Court, 1bat a)l the defendants

2 Caisse d'Economie de St. Roch,” from Inm, the

were officers of La Caisse d’Economie de St. Roch, a charitable !

institotion founded under the anspicas of La Socictd de St. Vin-
cent de Paul, and that by the constitution and by-laws of that
Caisse, none of its officers were to receive any compensation for
their services; that the defendants, instead of properly discharg-
ing their duties, traded for their own benefit with the monies of
the Caisse, the conseq. *nces of which were its bankruptey, and
the non-payment to the plaintiff of the amount of bis deposit.

terest at 4} per cent. from 13th April, 1855, and costa.

Aun appeal was instituted by Marois from that judgment, but it
was confirmed, the motivés only being changed.

Cn the 10th February, 1662, the following jndgment wae pro-
nounced by the Lords of the Judicial Committee of the Priv
Counril on Marms® petition for leave to appeal.

This petition for leave to appeal depends upon the same Act of
the Province of Lower Canada as the case of Mucfarlane v. Le-
ciaire from the Court of Queen's Beneh at Montreal, which their
Lordships hnve just disposed of (34 Geo. IIL. eap. 6), bat the
questions raised in tho two cases are entirely different. Upon
the preseat petition it is not denied thbat the mattor in disputo is
pot of the vahie of £500 aterling, but the petitioner prays that

!

The Superior Court condemned the four defendants, jointly and !
geverelly, to pay to the plaintiff the sum of £163 2« 7d. with in- |

i

I he may have lenve to appeal granted to him upoun the special cir-
, cumstances of his case  The stum nc aally recovered i the action
,aeainst the peutoner iy only L1160 3s. 74 with interest at 4}
per cent, hut he states that in consequence of his haviag been
* held to Le hiable to the plaintiff in that action as & member of an
"incorpornted society carrying on a banking business fur o loan or
_deposit made by tue plaistff to or wiuth the Banking Compuny,
other dJepositors in the Bank bave brought numerovus actions
against him, by which he is sought to be rendered liable to claims
amounting to upwards of £4,060. [t was argucd, but not very
" stropgly pressed, that the existence of these actions following
upon the judgment might possibly bring the case within the class
"of exceptions in the 3Uth section of the Act, and so entitle the
petitioner to appeal, although the inunediate sum or value in dis-
_pute is less than L5U0. It would be difficult, however, without
_strauning the words of the Act, to make the exceptions apply to
‘ the petitioner's case.  But the petitioner contends, that although
he s precluded from an appenl in consequence of the insuflicient
valuo of the matter in dispute, avd is unable to bring himself
. within the exceptions, that 1t is still oper: to him to apply to Her
Majesty in Council for leave to appeal, and that the peculiar cic-
cumstances of Ins case justify the application.
| He maintains that the jurisdiction by way of appenl from all
. Colonial Courts is a prerogative of the Crown, which cnonot he
taken away except by the express words off an Act of the Legis-
lature to which the Crown has given its nssent; and that in the
) Colonial Act in question, not only are there no words to take
! away the prerogauve, but that it 1s expressiy reserved by the 40th
- secuon, in which it is declared that notbing in the Act contaived
"chell be construed in any manner to derogate from certain spe-
i cified rights of the Crown, **or from any other right or prerogs-
ytive of the Crown whatsoever.”  But here the petitioner is met
i by the case of Cuvdlier v. Ayl (2 Kuapp, 72), in which the
_very point which he raises was decided in the Privy Council
"against lum.  If the question is to be considered as concluded by
i this decision his petibon must be at once dismissed; but upen
| turning to the report of v case, their Lordships are not satisfied
i that the subject recerveld that full and deliberate consideration
I\hich the great importance of it demanded. The report of the
judgment of the Master of the Rolls is contained jn a few iincs,
 and he does not appear to have directly adverted to the efficct of
| the proviso contained 1n the 4Gth section of the Act on the prero-
‘gative of the Crown,
Their Lordships must not be considered as intimating any opi-
! nion whether this decision can besustained or not, but they desire
; not to be precluded by it from a further cobsideration of the seri-
‘ous aud important question which it involves. The petitioner
must understand thet the prayer of his petition will be granted,
tbhut at the risk of a petition being hereafter presented from the
i opposite party, upon which his appeal may be dismissed as in-
_competent.

Their Lordships will, therefore, humbly report to Her Majesty
that leave cught to be granted to the petitioner to enter and pro-
secute his apyeal upon lodging a deposit of £200 in the Reristry
of the Privy Council as security for the costs of the respondent.

Petition granted,

GENERAL CORRESPONDENCE.

Assessment— Income—achen tazable— Personal Proper(y.

Druupo, 10th April, 1862.
To tur Epitors or tue Law Jovmrxar.

Sims,—1. .., nclerk in a store at a salary of $4U0 a year,
has no real or chattel property ; says it takes the whole of his
salary to clotho and board him during the year. Is he liable
under the Assessment Law to bo assessed for his salary as an
income?

2. B. has 2 louso and Lot in a village, is assessed for it
200 ¢ je alea a clerk in n store at a salarv of $400, has no
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chattel property ; says it tukes all of his salury to support bis
family, or the most of it, and any part of his salary it does not
take to gnpport his family he expends in improvements on kis
house and lot, for which he is already asgessed. Is ho Jiable
to e assessed fur his income, or salary as an incoma?

3. €., an Innkeeper, is assessed for his bouse and lot $1000, {
hae o chattel property, makes $2000 a year at bis calling as
an fnnkeeper, but eays it takes it all to keep up the expenses
of his house. Is he lable to be nssessed for what he makes
48 ap income ?

4. D., a Carpenter, has n smail house and lot in a viliage,
for which he is assessed $200, has no chattel propecty, makes
at his trade $806 a year, but saya it takes it all to support his
family and jmvprove his property, fur which he is already ns- |
sessed. Is he linble to be assessed for an income?
5. E., a Schooi-teacher, owns 100 acres of land, is assessed
for it $2000, has chattel property to the value of 3200, huc
says hie owes delts to the amouat of his chattel property, but
is receiving $400 a year salary for teaching. Is he liable to
be nssessed for his salary as an income?

6. F., a Tanuer, has a teonery and a house and lotin a
village, is asscssed for them as real property $1500, has $1000
worth of stock on hand, bat says he owes for Lis stock, there-
fore is not nssessed for jt, but derives sa income from his
trade ns n tanner, of S300 a year, but says it fakes it el to
support his family and carry on hie business. Is he Hable to
be assessed for his income ?

7. G, a Merchant, is assessed for real property to the sum
of $1(00, has a stock of goods in his shop to the value of
$4000, but says Le owes for them sll, so he is not assessed for
bis stock, but derives ga income from his calling as o mer-

chant of 81000 a year, hut says it takes it ali to support his
family. Is he lirble to be rssessed for his income ?

My opinion of the law from the 3{th clause of the Consoli-
drted Assessment Act is, that if Basclerk in a store last year
received o salary of $400, although it may have taken itall to
improve his house and Jot and to support his family as ke al-
leges. and he has no chattel property, that be is BHable to be |

assessed for his salary as an income. 'What is your opinion 7 |
Youcs, &, {

CorscrLior, 5th Ward, Blenheim. |

1

i

[Wo cannot see any difficalty in applying the law to the!
several cases put by cur correspundent. 1t is by sec. 34 of the ;
Assessment Act provided that “ no persen deriving an tocome ;

exceeding R200 per annum from any (rade, catling, office or pro-:
fession, shall be assessed for a less sum as the amount of his i
nett personal property than the amount of such income duringz

the year then last past; but such last year’s income shall be !
keld to be nett personal property ualess he tias other personal |
property (o a greater amount.”  Each of the persons mention-
¢d by our correspondent isderiving an amount exceeding $200 |
per annum from 2 trade, calling, office or profession. 1lis in- |
come of last year must be held to be the nett amount of his,
personal property. On that he is taxable, whether or not he
speads it in the support of his family, improvement of his |
house, or otherwise. We therefore answer each question put i
by vur correspondent in the afirmative.—Eps, L. 1] !

ovasunrenes ——

MONTHLY REPERTORY.

COMMON LAW.

C.P. Harror, Appellant, v, Fisusn, Respondent, May 3.

Bl of exchange—Indorsement.
A bill of exchange, payablo to the order of the drawey, and
baaded over by him without any endorsement to the person who

discounts it, cannot be inSorsed by that person, per proc. for the
drawer, without any farther authority to Qo so.

Q. B, Hxeys v. Tixpacs. Hay 25.

Negligenee of Rouse agente—Question for jury.

Plaiatiff hod employed defendant as a house agent, to let or
procuré & tenant for her house. Defendant introduced as such
tenant o inselvent person, being aware of his condition at the
time.

2leld, that defendant was Nable to indempify plaiotiff the loss
sha had suffered through the incompetency of the tenaat to pay
the rent and other expeunses.

Ieid also, that the judge was right in directing the jury to use
their keowledge of business in deciding what was the duty of the
defendant as o house ageat.
Ex. C. - HMay 14.
Taxw and another ( Ezecutriz and Frecutor, §e.} v. Tae Rauwax

PASSEXGERS AssURANCE CoMPANY,

Life insurance— Aecidental death— Drowning— Evidence,

A. had effected an jvsurance with defendants, whereby the
defendants were 0 pay the assured w certain sum if he should
sustain sny injury cawvsed by sccident or violence within the
meaning of the policy. Proviso, that no clsim should be made by
the assured in respect of any injury, unless caused by some
outward and -isible means of which satisfactory proof could bo
furnisbed, or for injary caused by natural mesns. A., being at
Brighton, weat to bathe, and his clothes were subsequently found,
but there was no proof that he wag ever after seen alive. A body,
much decompoged, was aftersards washed ashore, at a possible
distance from Brighton, which A.'s relatives thought was his.

Ieid (reversing the judgment of the Conrt of Excbequer), first,
that there was evidence o go to a jury of the ideatity of the body,
and death by gsecidental drowaning; ard sccoudly, that assuming
the identity of the body proved, and the death to be caunsed by
the external action of water, irrespective of disease, the injucy
was one caused by accident within the meaning of the policy, and
that tho representatives of the assured were entitled 10 recover

Ex. C. CasTLE axD O7BERS 7. SWORDER. AMay 26

Vendor and vendee of goods—Constructive acceplance by vendete—
Statute of Frauds—Bailment.

A. gold to B. by parol certain goods (spirits). It was agreed
that they should remein in A.'s bonded warchounse for B. for six
monthe, rent free, after which the price should be puyadble. Ao
iuvoice of the specific goode was scat by A. to B, nad the goods
were entered in A.’s warchovse books as trgnsferred to B, After
the six months B. applied to A. to take back the goods or else
resel! them for him (B.)

J{eld, that there was evidence to go to the jury of a construc-
tive nccepaance of the goods by B. within the 17th section of the
Statate of Fraudg, 29 Car. 2, ¢. 3.

Judgment of the Exchequer reversed.

(9 N CrareeLL v. COMFORT AND ANOTRER. May 29.
Skip and shipping— Demurrage—Asugnee of Sl of lading.

A «bip was chartered under a cbarter party to bring a cargo
from I to L, certain working days bang allowed for unlosding
at L A bill of lading was signed by the master, by the terms of
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winch the crego was 10 be delivered ta the nesignee of the bill, { the service of the same master; that J. G. and W. were at G.’s
s paying freight™  In the margin of the il of lading it was | house when a2 policeman found the stolen goods there, nnd went
atuted that there were eight days for unlondmg in L. The bill of | for J. and G ’s master, and, the five haviug gone togesher into
Inding was assigned, and tho assigree received the cargo in L., | G ’s parlor, charged W. and J. with stealing and G. with receiv-

and puid the freight.  The vessel having been detained over the
eight days ia unlonding,

Held, thar the essigaee of the bill of Jading was not liable to
pry for demureage on such detention.

E. X. Courasp v. Tne Sovrn Easterx Rawway Ca.  May 34,
Curriers—Goods sent for rale and myured—Ieasure of damoges.

(ing; that upon this W. said, ¢ Wel, J., vou hnd better teli Mr.
. W, {their master} the grnth.”  Neither the master tor the poliv s
mag dissented nor made any vemark, whereapon J. confes.ed.
- On his way to tho station, J , of his own accord, made a fecther
s confession,  Upon being taken before the magistrates they dis~
_charged W., but committed J. and Q. for trial,
o Hdd, J.oand Q. haviag been convicted on the evidence above,
| that the convicticn was right.

Haps were delivered to & railway company to he carried to Lon- -

don, and were injured by water ou the rond, some bemng Jestroyed

and the remainder requiring several days' preparation before they

conld bu rendered marketable.  1n the interval the market feit.
in an actiow against the company & verdict was fouud for the
plaioniff.

Ileld, that the jury were right in faking into their consideration i

the difference between the value of the bops on the day when

they should have been delivered and the dry on which they were :

sctually delivered in 8 marketable condition,

Q. B

BarrLey v. llovges,
Colonial sequestration—1Iebt contracied in England.

A certifiente of discharge under the inselvent law of Vieteris '’

is no defence to an nctica on a bill of cxchange drawa vpon de-

fendant by an Eoglish creditor, nnd accepted by defendant in

Englond.

E X Joxes v, Prarr. May 8.

Iaterrogatores admmistered  before declaration—Infeingement of
patent—Statute of Lmtatons.

The Court refused leave to adwminister interrogstories in an

action for infringement of s patent before declarstion, where the

patent had expired more than five years before the writ was issaed,
and the tnterragatories were divected to a discavery of the articles
wade anyd sold by the defeodant during o period of several years.

Q. B. Parxa v. Revass. FMay 27.
Malicrous prosecution—IReasonalle and probable couse—Yalice~—
Jury,

In an getion for & malicious prosecution the guestion of malice
wag neser in terms left to the jury. The Court made a Rule ab-
sotate for o new trial, although the rule 10 was not obtained on
the ground of mis-direction.

Q. B. Regiss v. Bores. Aprd 30,

Fravilege of witness to refuve ar answer frnding 1o criminale himself | g

~—Duty af Judge (o compel witness fo anwer,

Upon the trinl of the defeadant for bribery a witness wag called
upon o give ia evidence the receipt of & bribe by Lim from the
defendant.  Upon hig objecting to snswer, on the ground that bis
answer would criminate bimself, & pardon under the great seal
was offered and accepted by bim ; but he stiit refused fo answer
on the same ground.

Ileld, that as the pardon protected the witness against cvery

procecding except ap impeschment by the House of Commons, |

and a3 there was no probability whatever, under the circumstances
of the eaze, that witpess would ever be subjected to snch a pro-
ceeding for the matter which be was calted upan to give in evi-
dence, he was not privileged from quswering.

Aleld also, that the Judgo was bound 10 campel the witness to
fauswer,

G, C. R Rrgisa v. PAREER AXD AXOTHER. June 1.
Eridence—Confeavion—Inducement 1 presence of persons in
authority.

Upen a8 tndictment of two brotbers~J. for stealing and G. for
seceiving—it was proved that J. and & third brother, W., were in

Juned., !

E X Mey 1.

Westgean Axp OTHERS v. SPRO3ON AND ANOGTHER.

| Guarantee of post and future debts of ancther—What consideration
) valid.

A. gaaranteed to B. the past and futbre debts of C., in conside-
- rasion of B. agreeing to supply €. with such goods as C. might
s require, aud B, might thiak it to supply.

Ifetd, that & future supply of gaads by B. to C. wos 3 condition
precedent to o right on B.’s part 10 sue the guaraetor for the past
. debte of C.

That aun agreement to supply only such goods as B. ‘“might
. think £, was not » good cousideration for the guarantee.

QB Wiir, Syon v. AMIss. Apnil 19, 28,

Donntio mortis cavsi—Folicy of se avurarce,
A pelicy of lifc agsursnce may be the subject of o donafio mar-
"t causd.
‘B.C June 11,
: Davesrear v. Vickery (In the matter of an awarad).

4 rlntration—setting ande an oward—tuproper receptian of evidence,

. Where o letter book, containing copies of letters which had
* been adduced in cvidence before an ardbitrator, and marked by
{ him ag read, was, at tho close of the gase, left in his havdsin
| order that he might, before makisg bis award, refer to the copies
s0 adduced ; gnd he referred to o copy of o letter contained in
. the Book which bad not been marked a8 having beyn adduced in
§ evidence, thirs, J., directed that the case shou'd be referred back
to the srbitrater, in arder that the party ag- inst whom the letter
! complained of bad been used might have an opportunny of ex-
» plaining it conteats; but refused to get aside the award.
!

%Q. B. Dax v. Heaxe. Jusne 4.
? Demurrer (o pleas—Aection for work and labour—Nlegal centract.
¢ Where o printing press is not registered according to the provi-
- sions of 39 Geo. 111, ¢. 79, 8, 23, a plen sotting up this as & de-
P fence to an action for work dane by the pluintiff in printing s
¢ boeok for defendaat is good.  In this case the pleas tn which this
" defence was pleaded, were held bad, 2s not exciuding a dae regis-

tration of plaintiff’s printing press, and the Coust refused to
: ailow an ameadwment.

C. P May 89,

De Pass axp OrneRs v. Bl axp Woopnorst.
z Dl of exchange—~Consignment of goods—Bankruptey.
! The plaintiffs, consignees of goods, accepted 4 bill drown by the
. consignor, under an agreement that they were to be paid the
; amount of the il cutof the proceeds of the goods, the deficiency,
{if any, to be made gaod, and interest on the amount of the bill
| from maturity till the goods were realized to be paid by the con-
| signor.  The eousigror becoming bankrupt, without having nego-
! tisted the bill, it was presented by the defendants. the nsvigaees,
| ang paid to ther by the plaintifls in ignorance of the charncter
'in which they beid. The goods realising less thap the amount of
the it

Jield, in au action brought by the plaintifis to recover the defi-

igicncy, tozg they were not entitled to recover.
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Costs 156 & 16 Viet, c. 54, 3. 4. —Detinuc—Return of goods—Nom-
tnal damages— Counly court.

In detious for goods of a greater value than £50, where the
goods had beec returned after action brought, and the jury had

[May,

LEaDER AN® ANOTHERR V. RAys.

awarded only nominal damages for their detention, H
Held that the plaintl is entitled to costs, though the Judge |
refused to certify under 15 & 16 Vic., ¢. 54, s. 4, on the ground
that the plaint could not have been entered in the county court.
The test of tho jurisdiction of the county court is the actual
value of the goods sought to bo recovered.

Lee v. GRIFFIN.
Statute of frauds—Work and labour—Contract.
A. sgreed to make for B two eets of artifisial teeth, according
to a model of her mouth, which he took for the purposze 1
Ield that this was & cootract for the sale of goods within the
17th section of the Stafute of Fraude, and that A. could not
recover on the common count for work, labour and materials.

Q. B. May 9.

Q. B. June 11,

Certiorari——Court martial— Proceedings in colomal courts.

Ex parte MAXSERGH.

The Court will not interfero by certiorari to review the proceed-
ings of a court martial, except where o person’s civil rights have |
been affected.

The Conrt has ny power to quash the proceedings of a Court in
Iodia or elsewherc out of England and its adjacent parts.

June 1.
ufficient

C.C. R

Assault—Evidence—Railiyff of county court—Warrant s
proof of authoruty to arrest—-Sherff.

REGINA v. Dav1s.

Upon indictment for assaulting a bailiff of & county court ia
the execution of his duty, the productivn of & county court war-
rant for the apprehensicn of tha priscner, is sufficient justifica-
tion of the act of the bailiff, in apprebending the prisoner, without
proof of the previous proceedings authorizing the warrant. (Wir-
L1AMS, J., dubttanle.)

Q. B. June 6.

Vestry meeting—Election of churchwarden—Illegal closing of
the poll by chairman.

REeGINA v. GRAHAY.

Tke chairman of & vestry meeting, held for the purpose of
taking a poll for the election of a churchwerdes, has no power
to close the poll on account of disturbance.

Evidence — Stephen on Pleading — Siatutes—Pleading and
Practice in Law and Equity generslly.

The authors of the book before us have mado a collection
of these questions, and at great trouble appended the answers.
The res&c is n volume of nearly 400 pages, royal 8vo. So
fur ss we have been ablo to judge, the questions are answered
with much care. The authors not only have given us the
particular snswer to each question but very wisely referred
to the authority upon which the answer is given. In this way
a perscn in doubt as to the correctness of a particular answer
is enabled to satisfy his mind and so remove the doubt.

"The chief use of a work cf the kind is to aid the student
in the prosecution of his studies. The sbuse of it will be to
study the book itself, and not the many books to which it re-
Iates. The authors are particularly caretul to state that the
design of the work is to aid the student in the reading of the
books upon which he till be examined, and not that their
book should be read in liea of the books appointed for exami-
nation.

We have no hesitation in stating our belief that the book,
if used as designed by the authors, will be of great benefit to
the studeat, but if used contrary to their design will be worse
than useless. The mere “cram’’ will never do for the rigid
self examination. It is intended that the text book shall be
firet diligently read, and then that the student, in order to
test his knowledge of it, shall examine himself by the book
now before us, occasionally referring to the answers to verify
his knowledge, not to supply it.

The work is printed in good clear type; the paper is not
8o pood as it might be, Lut quite a3 good as one generally
sees in books published in Canada. The binding is sheep, and
upnn the whole the volzme presents a creditable appearance.

The authors may well be envied by their fellow students.
The process of preparing such a work for the press n:ust have
bad the effect of thoroughly grounding them in the books upon
which they have worked. The completion of their undertaking
has had the effect of giving their names to famo—if not to
fortune. e fear, however, that pecuniarily there is not mach
encouragement to writers of law books in Canada.

The price of the volume is only $2. We wish it a ready
sale. It deserves it. No student should feel satisfied without
procuring a copy. We are told that so far the sale has been
all that can be desired.

rmeaee e —
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REVIEWS,.

QOscoone IavL Exaxivation Qoestions, GIVER aT toE Ex-
AMINATIONS FOR CaLL wiTH anD witHouT loNoRs, axp For
CERTIFICATES OF FITNESS, WITH CONCISE ANSWERS, AND THE
Strpexnt’s Geipe; A CoLrectioN oy DirgcrioNs axp Forys
FOR THE USE o StoDENTs-AT-LAw anp AwrTicLEp CLERES.
By Calvin Browne and Edward Marion Chadwick, Students-
at-Law. Toronto: Rollo & Adam, Law Booksellers and
Publishers.

For o long time past, the examinations at Osgoode Hall for
call to the bar and for certificates of fitness have been in some
degreo conducted ou paper. The questivns are put and the
Studeat under examination is required to nnswer them on
paper. His aoswers are afterwards examined, and upon the
result his success in a great measure depends.

Tho questions from term to term put are based upon parti-
cular books. Among these may be mentioned Blackstone’s

APPOINTMENTS TO OFFICE, &cC.

SHERIFP,
JOSEPH A. YWOODRUFP, Esquirs, to be Sheriff of thoe County of Lincoln~
(Gazested Aprit 12, 1862)
NOTARIES PUBLIC.
JOAN WEBSTER WANCOCK, of Berlin niro, to bo a Notary Pudlic in Upper
Catszds—(Gszotted Apnl 12, 1662) Fag ope
CHARLYS P. BIGGINS. of Ingernil, Erquiro, to be a Notary Publie in Uppar
Cauzda—{Gazotted April 12, 1662)

SYDNEY JOBNSON WALKER, of Odox2, Esquire, to be 3 Notary Poblic ia
Cpper Canada.—{Gazetted April 12, 1862)

MICHAEL PLEMING, of farata, nire, 1o bo & No! Tudlic in Upper Canada.
—{Uazetted April 19, 1662,) By tary r

WILLTAM A. MITTLEBERGER, ¢f St Catharines, Etquire, to bo s Notary
Public o Upper Canzda.—{Gazatied April 19, 1562.)

THOWMAS WARDLAW TAYLOR, of tho Git{ of Torouto, Esquire, to ba & Notary
Pub'ic 1o Upper Cansda.—(Gazetted April 19, 1562.)

TO CORRESPONDENTS.

Covxcrior—Under “General Costespondence.”



