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*AUGUSTINE AUTOMATIC ROTARY ENGINE CO. v
SATURDAY NIGHT LIMITED.

Libel—N ewspaper—Defence of Fair Comment~Particulars——Trial
— Evidence Going beyond Particulars—Improper Admission
—Faslure to Prove Facts Forming Foundation for Comment—
Mistrial—New Trial—Leave to Amend—Costs.

Appeal by the plaintiffs from the judgment of BRITTON, 9
ﬁ)tlhe trial, upon the verdict of a jury, dismissing an action for
ibel.

The appeal was upon the ground mainly that evidence had

been improperly received at the trial.
. The nature of the case and the particula,rs of the alleged
libel are stated in a former report, 36 0O.L.R. 551.

The appeal was heard by CruTE, RIDDELL, and Lex~ox, 7.,

and Fercuson, J.A.

L. F. Hellmuth, K.C., and w. J. Elliott, for the appellants.
M. K. Cowan, K.C., and G. M. Clark, for the defendants,

respondents.

Crutg, J., in an elaborate written judgment, 1 which he
referred to the facts and the authorities, said that at the t.rm!
there was an almost continual protest on the part of the pla.mt.xff s
counsel that evidence was being admitted which was madml'ssxhlv,
tending to prove facts which were not set out in the particulars
as forming the basis for fair comment, and that the facts as set,
out in the particulars were not proven; and upon 'the.sc grounds,
at the close of the defendants’ -evidence, the plaintiffs’ counsel

* This case and all others 8O marked to be reported in the Ontario
TLaw Reports.
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moved for judgment, and contended that, upon the pleadings
and evidence, it was now simply a question of damages. The
plaintiffs now asked for a new trial upon substantially the same
grounds—that evidence was given of facts not set out in the par-
ticulars upon which it was alleged fair comment was based, and
the facts alleged forming the foundation for fair comment were
not proven. Y

There was much evidence for the defence, tending to support
the comment made. There was evidence of the bona fides of
the defendants, and it was clear that the matter was of public
interest. Nevertheless, the learned Judge reluctantly reached
the conclusion, on the authorities, that there must be a new trial,
upon the ground that evidence was admitted, in support of the
defendants’ plea of fair comment, for which no particulars were
given, and which might influence the jury. There had been g
miscarriage at the trial, owing partly to the plaintiffs not clearly
defining what was complained of in the newspaper article on
which the action was based, portions of which article did not
refer to the plaintiffs, and to the particulars not fully covering
the ground upon which the defendants offered evidence.

There should be a new trial. Both parties should be allowed
to amend the pleadings and particulars as they might be advised.
The defendants should pay the plaintiffs’ costs of the appeal,
and the costs of the former trial should abide the event.

Lenwox, J., for reasons briefly stated in writing, agreed
that there should be a new trial, and that the question of costs
should be disposed of as stated by Crurts, J.

RippELL, J., in a written judgment, discussed the facts and
law, and stated that he had come to the conclusion that there
must be a new trial. Upon that trial a different course must be
pursued, with the real issues well kept in view. The defendants

should prove the facts alleged against the plaintiffs, and then

justify the comments. Some part of the difficulty arose from
the plaintiffs’ statement of claim including what could not be
considered applicable to them—they should have leave to amend.

The order should be for a new trial, with leave to both parties
to amend. The defendants should pay the plaintiffs’ costs of
the appeal and of the former trial.

Kewuy, J., agreed in the result stated by RippELL, J.

_ In the result, the appeal was allowed with costs, and a new
trial ordered; costs of the former trial to abide the event.
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*QUILLINAN v. STUART.

Libel—Publication to Person for Purpose of Copying Letter Con-
taining Defamatory W ords—Publication to Employer of
Person Defamed — Qualified Privilege — Excess— M alice —
Verdict of Jury—Judge’s Charge—Misdirection—No Sub-
stantial Wrong or Miscarriage—Judicature Act, sec. 28—
IT)a?nlctges—Quantum——Question for Jury—A pplication for New

rial. -

Appeal by the defendant from the judgment of SUTHERLAND,
J., at the second trial, upon the verdict of a jury, in favour of the
plaintiff, for the recovery of $5,000 damages and costs, in an
action for libel.

The verdict at the first trial was for $15,000. A new trial
was directed by a Divisional Court: Quillinan v. Stuart (1916),
36 0.L.R. 474, 10 O.W.N. 96, where the facts are stated.

The appeal from the judgment at the second trial was heard
by RippeLL and LexNox, JJ., FERGUSON, J.A., and RosE, J.

I. F. Hellmuth, K.C., for the appellant.

Wallace Nesbitt, K.C., and J. M. Godfrey, for the plaintiff,

respondent.

LENNOX, J., read a judgment in which he said that the letter
?Vhich contained the libellous expressions “glut,” “carrion,” etC.
in regard to the plaintiff, a woman, who was the clerk and attorney
of Masters, to whom the letter was written and addressed, was in
fact published—whether in the legal sense or not—to two persons,

namely, Masters and one O’Donnell, who was the accountant

in the branch of the bank of which the defendant Was agent,
f the defendant’s pencil-

and who made a typewritten copy ©
draft. This copy was the writing sent to the defendant. In
the charge of the learned trial Judge, he told the jury that they

would be able to find, and would be warranted in finding,

“that the communication reached only two people; that is,

it was published in the legal sense to two people.” This was
' not a misdirection. The letter was undoubtedly written on a
privileged occasion; there was the qualified privilege which
exists whenever the writer has an interest or duty, legal or moral,
to make the communication complained of to the person to
whom it is made, and when this person has also a correlative

41—11 0.W.N.
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duty or interest: Halsbury’s Laws of England, vol. 18, p. 687;
Odgers on Libel and Slander, 4th ed., pp. 272, 273; Hamon v.
Falle (1879), 4 App. Cas. 247.

Upon the question whether the commumication of the letter
to O’Donnell was a publication in law, the principles to be deduced
from Edmondson v. Birch & Co. Limited and Homer, [1907] 1
K.B. 371, and Robinson v. Dun (1897), 24 A.R. 287, had no
application. There was no necessity for having the letter copied;
the right to employ stenographers, etc., is based on necessity:
Finden v. Westlake (1829), Moo. & Malk. 461; Williamson v.
Freer (1874), L.R. 9 C.P. 393. There was no proper motive or
need for communication to O'Donnell. The letter was solely
and purely in reference to the defendant’s private affairs. If
it had been on the business of the bank, and the defendant had
used the services of O'Donnell, it would have been different.
The publication to O’Donnell was outside the privilege.

It was for the trial Judge to tell the jury that there was qualified
privilege to publish the contents of the letter to Masters, and
that, as to that publication, they must find evidence, extrinsic or
intrinsic, of actual malice, before they could give a verdict for the
plaintiff; and that, in determining the question of malice, all the
correspondence, the conduct of the defendant, his statement of
defence, and his evidence, should be taken into consideration.
All that was fairly covered by the Judge’s charge.

If anything had been said that should not have been said
or if anything that should have been said had been omitted,
no substantial wrong or miscarriage had been occasioned, and
a new trial should not be granted on the ground of misdirection :
Judicature Act, R.S.0. 1914 ch. 56, sec. 28; Winnipeg Electric
R.W. Co. v. Wald (1909), 41 S.C.R. 431; McGraw v. Toronto
R.W. Co. (1908), 18 O.L.R. 154; Wood v. McPherson (1888),
17 O-R. 163.

There was a fair trial, and ample evidence, both intrinsic

and extrinsic, to go to the jury in support of express malice,
There was no reason to assume that the jury was misled, and
they were justified in finding the plaintiff entitled to damages.
The amount of the damages in an action for libel is peculiarly
for the jury. The sum of $5,000 was much more than the learned
Judge considered reasonable; but, the trial having been a fair
one, he could not substitute his opinion for the jury’s finding.

: The appeal should be dismissed with costs.

: RippELL, J., agreed in the result.

i
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Rosg, J., also agreed in the result, for reasons stated in writing.

.EERGUSON, J.A., read a dissenting judgment. He was of
opinion that there had been a substantial miscarriage, and that

there should be a new trial.

Appeal dismissed; FERGUSON, J.A., dissenting.

Seconp Divisionan. COURT. FEBRUARY 267H, 1917.

MeLAREN v. KNIG HT.

Trespass—Entry upon Hotel Premises——Search for I ntoxicaling
Liquor—Justification under Search-warrant——(,‘anada Temper=-
ance Act, sec. 186—Amending Act, 6 & 7 Geo. V. ch. 14—
Form of Warrani—*“ All Necessary and Proper Assistance”’—
Request to Defendant by Constable to Assist—Number of Per-
sons Called on—Discretion of Constable—Entry with Inten-
tion mot Covered by Warrant—I llegal Acts after Entry—
Failure to Prove—Withdrawal of Case from Jury.

Appeal by the defendant from the judgment of the Com}ty
Court of the County of Perth, in an action for trespass in entering
a hotel to search for intoxicating liquor. The action was tried
with a jury, who found a verdict for the plaintiff for $1, for which

‘sum and costs judgment was given.

The appeal was heard by RipperL and LENNOX, JJ.. FERGUSON,
J.A., and Rosg, J.

J. J. Gray, for the appellant.

R. 8. Robertson, for the plaintiff, respondent.

RippeLy, J., read the judgment of the Court. He said that
an information was laid by one Powell before the Police Magistrate
for the Town of St. Mary’s, then under the Canada Temperance
Act, and a search-warrant was issued by him on the 20th July,
1916, addressed to all and any of the constables or other peace
officers in the County of Perth, directing them, “‘with necessary
and proper assistance, to enter into’’ the hotel and premises

known as the Royal Kdward Hotel, in the town of St. Mary’s,

the plaintiff’s hotel, “and there diligently search for intoxicating




430 THE ONTARIO WEEKLY NOTES.

liquor,” and, if the same should be found, to bring it before the
magistrate. The warrant followed Form R. in the schedule
to an Act amending the Canada Temperance Act, 6 & 7 Geo. V.
ehiid

The warrant was handed to a constable, who procured the
assistance of four persons, the defendant being one. The party
of five went into the bar of the plaintiff’s hotel, and there found
many bottles and two men drinking. Some of the party, amongst
them the defendant, kept watch at the door to see that no one
escaped with liquor.

Therdefendant, who was a minister and president of a temper-
ance society, being sued in trespass; justified under the warrant.

The form was authorised by sec. 136 of the Canada Temper-
ance Act (see the amending Act). Parliament, having juris-
diction over the subject-matter, may give the magistrate power
to issue a warrant in this form—and it must be considered that
Parliament intended the warrant to have validity for the purposes
set out in it. The argument that the only assistance a constable

can call is to prevent a breach of the peace should not prevail.

No jury could be allowed to find, on the evidence, that the
number of persons (five) was more than necessary or proper.
The judgment of the constable, exercised in good faith, was
conclusive,

The defendant knew that Hunt had to search, was requested
to help, told that his assistance was needed, and that he was
expeg:ted to watech the door, remaining outside. There was
nothing to indicate that the defendant went with any intention
beyond what the warrant directed.

It was argued that the defendant acted illegally after he
gn.te_ared, and consequently that the entry became tortious ab
mitio; but there was no evidence of any illegal act.
~ The County Court Judge should not have left the case to the
Jury at all.

: The appeal should be allowed with costs and the ‘action
dismissed with costs.
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Secoxp Divisionan COURT. FEBRUARY 26TH, 1917

*MINOR v. GRAND TRUNK R.W. Co.

Railway—Injury to Person and Vehicle Crossing Tracks at Highway
Crossing—Negligence—Findings e wry—Excessive Speed
of Train—Other Grounds of N egligence N egatived—Powers of
Parliameni—Regulation of Speed of Trains—Railway Act,
R.S.C. 1906 ch. 37, sec. o75—Part of Village not thickly
Peopled—Fencing—Immateriality.

- Appeal by the defendants from the judgment of Brrrrox, J.,

ante 164.

The appeal was heard by RIDDELL and LENNoOX, JJ., FERGU-

soN, J.A., and Rosg, J.

D. L. McCarthy, K.C., for the appellants.
W. M. German, K.C., for the plaintiff, respondent.

.RIDDELL, J., reading the judgment of the Court, said that the
plalntiff was driving his motor-truck aoross the railway tracks
in the village of Port Colborne, when the truck was struck by the
engine of a train and destroyed, and the plaintiff was injured.
In the statement of claim, negligence Was charged as follows:

(1) the train was running at a much higher rate of speed than is
ect to blow a whistle

alloYved by the statute; (2) failure and negl

or ring a bell. The jury found negligence, in that the train was
running at too high a rate of speed at the time of the accident;
no contributory negligence; damages, $1,000.

It must be taken that the jury had nega
charged except excessive speed.

The trial Judge charged the jury that the defendants were
limited by the law to a speed of ten miles an hour; and it must
be considered that the_ jury had found that that rate had been
exceeded.

It was admitted on all hands that the parliament of Canada
has power to regulate the speed of trains—and a train cannot
be said to be negligently oF improperly run in respect of speed
unless it is transgeessing the statute.

The Railway Act, R.8.C. 1906 ch.
“No train shall pass in 0f through any t
of any city, town, or village at a rate greater t
hour, unless the track is fenced or properly

tived all negligence

37, sec. 275, provides:
hickly peopled portion
han ten miles an
protected in the
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manner prescribed by this Act, or unless permission is given
by some regulation or order of the Board.”

The primary object of the enactment is not the protection of
persons crossing the track on a highway. Fencing or other
protection could not help them. But such persons have a right,
in such places, to rely upon the trains not exceeding the statutory
limif.

It was admitted by counsel for the plaintiff that the aceident
did not take place in a thickly peopled part of the village; and,
therefore, the local knowledge of the jurors eannot be appealed
to, as it was by Idington, J., in Andreas v. Canadian Pacific
R.W. Co. (1905), 37 S.C.R. 1, at pp. 19, 20. The place not being
thickly peopled, the jury were not at liberty' to find that the
speed was excessive: the Andreas case, supra; Zufelt v. Canadian
Pacific R.W. Co. (1911), 23 O.L.R. 602; Parent v. The King
(1910), 13 Can. Ex. C.R. 93; and ¢f. Grand Trunk R.W. Co. v.
McKay (1903), 34 S.C.R. 81; Grand Trunk R.W. Co. v. Hainer
(1905), 36 S.C.R. 180.

If in fact the track was not fenced, that was immaterial—the
fencing or protection mentioned in the section is necessary only
where the place is thickly peopled.

The appeal should be allowed and the action dismissed, both
with costs. ;

Seconp Divisionan Courr. FeBrRUARY 26TH, 1917.
*MAYNE v. GRAND TRUNK R.W. CO.

Railway—Passenger Stepping off Moving Train—Negligence of
Conductor—Finding of Jury—Invitation to Alight—Evidence
—Divided Counrt. '

Appeal by the defendants from the judgment of FALcONBRiDGE,
C.J.K.B., at the trial, upon the findings of a jury, in favour of
the plaintiff.

The action was brought by the widow of William J. Mayne,
under the Fatal Accidents Act, to recover damages for the death
of her husband, caused, as she alleged, by the negligence of the
defendants. The deceased was a passenger upon a train of the
defendants; he stepped off in the dark while the train was in
motion, and sustained injuries from which he died. The negli-
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od was in effect that the conductor of f.he train had

deceased to alight when and where he did.
judgment was for $4,000 damages and costs.
appeal was heard by RippeLy and LENNOX, JJ., FER-
.A., and RosE, J. ‘

McCarthy, K.C., for the appellants.

helan, for the plaintiff, respondent.

P

DDELL, J., with whom ROSE, J., agreed,

stated in writing, that there Was i
f the conductor which could be construed into an invitation
. and that the appeal should be allowed and the action
. :

0%, J., and FERGUSON, J.A., Were of opinion, for reasons
y each in writing, that the finding of the jury that the
was caused by the negligence of the defendants—"‘by the
ctor not remaining at the door of the car until the train
»_was warranted by the evidence, and that the appeal

Id be dismissed.

FEBRUARY 207H, 1917.

p DIVISIONAL CouRr. ;
KONKLE v. KONKLE.

srail—oint Dealings of Undle and Nephes in Mining Lands
and Company-shares—MOoneys Paid by Uncle— AW‘GS'M"‘ as
to Sale of Shares—-—_AuGﬂed’ Breagh—memon of Shares—

3 Failure to Prove— Evidence—Dam
~ Appeal by the defendant fromehe;udgment of MIDDLETON,
., ante 242. ; \ T,

The appeal was heard RppELL and Linnox, JJ., FEr-

C.W. Bell, for the plaintiff
ot inwhich he said that the plaintifl
. Konkle, who was an engineer,

RIDDELL, J., read a judgme?
was the uncle of the

\'.
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and who had, as he thought, a chance to make money in a mining
scheme. The uncle and nephew went into a speculation together,
the uncle putting up the money, the nephew the experience and
skill—but there was no thought of the nephew becoming per-
sonally liable to the uncle for any part of the uncle’s disburse-
ments. /

A joint stock company was formed, and each of the original
adventurers received some stock. On the 26th June, 1911, the
uncle and nephew made an agreement: “Referring to claim by
J. O. Konkle”—the plaintiff—“against J. W. Konkle Jjunior for
moneys advanced for prospecting and payment for Eldorado
properties, it is hereby agreed between us that A. J. Barr & Co.
shall sell 100,000 shares to net us 8 cents per share; the proceeds
~ to be divided pro rata, less the sum of $3,385 to be paid to the
said J. O. Konkle.”

J. W. Konkle died in April, 1916, and letters of administration
were taken out by the defendant. The plaintiff claimed $1,500
against the estate, and judgment was given for $760 and costs,
from which the defendant appealed.

The rights of the parties depended upon the agreement
quoted. It had been taken for granted that the nephew and
uncle were each to contribute 90,000 shares to the 100,000 to be
sold by Barr; and that, after the payment of $3,385 to the uncle,
the remainder would be equally divided. It was not so stipulated,
but it 'was not unfair or unreasonable so to interpret it.

The right of action of the plaintiff at the best was for damages
for non-performancé of the contract by J. W. Konkle; and it
must be proved that the contract was broken. There was no
evidence to shew that J. W. Konkle did not carry out his contract
—not one word to shew that Barr did not sell 100,000 shares on
this account. - Literally, the only evidence which was offered to -
shew breach of contract was the fact that the administratrix,
the defendant, could find only 40,500 share-certificates. For all
that appeared, the nephew might have had far more at the time
of his death—the plaintiff did not take the pains to find out from
the transfer company how the stock stood: and, even if the
nephew had, at the time of his death, only 40,500 shares, sufficient
might have been placed in Barr’s hands to answer the contract.

The plaintiff never called upon his nephew to place the shares
in Barr’s hands—and the plaintiff himself had never done so nor
expressed his willingness to do so.

Even supposing the contract broken, what were the damages?
There was not a word of evidence to shew or to suggest that,
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even had Barr the 100,000 shares in his hands, he could have
sold for 8 cents or 1 cent.

The appeal should be allowed and the action dismissed,
both with costs.

~ Lennox, J., agreed in the result, for reasons stated in writing.

Fercusox, J.A., and RosE, J., also concurred.
Appeal allowed.

~ SeEcoND DivisioNaL CoURT. FEBRUARY 26TH, 1917.

*REX v. CANTIN.
*REX v. WEBER.

gistrate’s Conviction—Motion  to

Canada Temperance Act—Ma;
¢. 148—Juris-

Quash—Right to Certiorari Taken away by se
diction of Magistrate—Evidence of Offence.

Appeals by the defendants from the orders of LATCHFORD, J.
(17th November, 1916), and MIDDLETON, J. (8th December,
1916), in Chambers, refusing to quash convictions under the
Canada Temperance Act, R.S.C. 1906, ch. 152. The reasons
for the decision of Larcurorp, J., were given in Rex V. Berry
(1916), 38 O.L.R. 177, ante 158, a case decided at the same time

as Rex v. Cantin.

The appeals came on for hearing before RIDDELL and LENNOX,
JJ., Ferguson, J.A., and RosE, J.

L. E. Dancey, for the appellant Cantin.

Glyn Osler, for the appellant Weber.

J. R. Cartwright, K.C., for the Attorney-General.

RippELL, J., read a judgment in which he said that, on infor-
mation duly sworn before the Police Magistrate for the Township
of Hay, a summons was issued against N. Cantin for unlawfully

bringing intoxicating liquor into the county of Huron, contrary
to the provisions of the Canada Temperance Act. Cantin duly
appeared before the magistrate, and evidence was given of the
finding in his cellar of beer and whisky to a very considerable
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amount; this, he said, he had got in for himself and his family—
that he had bought it in Montreal. The magistrate convicted.

A motion to quash the conviction was dismissed by LATcH-
FORD, J., on the ground that such a motion was forbidden by the
Act, R.S.C. 1906 ch. 152, sec. 148, unless it could be shewn that
the magistrate had no jurisdiction. The first appeal was from
this order. A

Mr. Justice Latehford was right in his conclusion. Even if-
the rule laid down in Colonial Bank of Australasia v. Willan
(1874), L.R. 5 P.C. 417, should be followed, and it is proper to
have the conviction in this Court at all (as to which Riddell, J .
reserved his judgment), it was clear, he said, that the Court could
not interfere if the magistrate had jurisdiction. He had un-
doubtedly jurisdiction to enter upon the inquiry; and, if he made.
a mistake in the conclusion he arrived at, the Court had no right
to interfere—it could interfere only if it were made to appear
that the magistrate’s commission did not justify him in exercising
jurisdiction in the locus, or that he was not in fact proceeding
on an alleged violation of the Act.

At all events, the magistrate was well warranted in finding -
as he did: Rex v.Reinhardt Salvador Brewery Co. Limited (1917),
ante 346; Regina v. Cunerty (1894), 26 O.R. 51. :

The appeal should be dismissed with costs.

In the Weber case, the same considerations should prevail,
and the appeal should be dismissed with costs.

'LenNox, J., and FerGusox, J.A., concurred.

Rosg, J., read a dissenting judgment. He said that it was not
disputed that, notwithstanding sec. 148 of the Act, taking away
the right to a certiorari, a conviction might be quashed, upon the
proceeding now substituted for certiorari, if it appeared that the
magistrate had no jurisdiction. The course taken by the Common
Pleas Division in Regina v. Coulson (1896), 27 O.R. 59, had
since been generally followed in Ontario. The dissenting opinion
of Cameron, J., in Regina v. Wallace (1883), 4 O.R. 127, was that
which commended itself. It should be held that the Court
could (in these two cases) inquire whether there was before the
magistrate any evidence at all that the accused committed the
offence; if there was no evidence, the magistrate had no juris-
diction, and the conviction might be quashed. The Court
should hear argument as to whether there was any evidence.

Appeal dismissed; Rosg, J., dissenting.
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Sgconp Divisionar COURT. FEBRUARY 26TH, 1917.

*BILLINGTON v. HAMILTON STREET R.W. CO.

nding Car Injured

Street Railway—Negligence—Passenger Sta
ce—Violent or Sudden

by Falling when Car Stopped—Eviden

~

. Stop—Findings of J ury—M eaning of.

é Appeal by the defendants from the judgment of FALCONBRIDGE,
JKB., at the trial, upon the findings of 2 jury, in favour of

the plaintiff.

The action was to recover damages for injuries sustained by
the plaintiff (a woman) while a passenger on a car of the defenciants,
by reason of the negligence of the defendants’ servants, a8 the
plaintiff alleged. The plaintiff was standing in the car or walking
through it to find a seat, when the car stopped, and she fell on
the floor, and was injured.

The judgment was for $6,000 and costs.

The appeal was heard by RIDDELL and LENNOX, JJ., FER-

ausox, J.A., and ROSE, J.
DL MiCarthy, K.C., and A. Hope Gibsos, for the appellants-
G. 8. Kerr, K.C., for the plaintiff, respondent.
\

LenNox, J., read & judgment which he s
er se,

stopping the car was not negligence P

liable if the stop were effected in a negligent
the evidence, have

injury. The learned J udge would not, upon

come to the conclusion reached by the jury; but that was not
enough. A violent or sudden stop was not necessary or justifiable
in the circumstances of the ¢ase and there was evidence, which
the jury had to consider, that the stop Was of that character;
they were at liberty to accept that evidence. They

fgund that the car was broug P w?tt'xout precau-
tion or warning, and that that was the cause of the injury. How-
ht be, it could not be said that 10 or 12

ever unconvineing it mig -
reasonable men could oY have answered the questions a8 they
had answered them.

The appeal should be dismissed.

RippeLL, J., and FERGUSON, JAL concurred.
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Rosk, J., read a dissenting judgment. He was of opinion
that the finding of the jury did not mean that the car was stopped
in an unusually or unduly violent manner ; by a “sudden stop”’
they meant a stop of which no warning was given; and the plaintiff
was not entitled to judgment upon the finding. Passengers
who are standing ought to take precautions against being thrown
down by any stop that is not unusually violent. There was no
evidence to support the finding of the jury that the stop was
at an “irregular” place. ;

Appeal dismissed; Rosk, J., dissenting.

SEconD Drvistonar Courr. FEBRUARY 26TH, 1917.
NESTOR v. NESTOR.

Wall—Construction—Devise of Homestead to Son, Subject to Right
of other Children to Use it as a Home—Right to Endure beyond
Lifetime of Devisee.

Appeal by the plaintiff from the judgment of MuLock, C.J .Ex.,
ante 220.

The appeal was heard by MerepitH, C.J.C.P., RippeLL,
Lexnox, and Rosg, JJ. :

A. C. Kingstone, for the appellant.

G. B. Burson, for the defendants, respondents.

TuE Courr allowed the appeal with costs, holding that the

effect, of the will was, that the home for the family was to last

“during the lifetime of its members, and not merely during the
lifetime of the devisee.
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HIGH COURT DIVISION.

\
Larcrror, J. FrBrUARY 26TH, 1917.

*GREENBERG v. LAKE SIMCOE ICE supPPLY CO.

Contract—F ormation—Correspondence wotation of Prices for

Supply of Coal—N on-acceptance—Absence of Mutuality of

Obligation—Fraud—Right to Rescind Contract (if Made).

An action for damages for breach of an alleged contract to

supply the plaintiff with coal.

The action was tried without a jury at Toronto.
L. M. Singer, for the plaintiff.
B. N. Davis, for the defendants.

Larcurorp, J., in a written judgment, said that on the 25th
August, 1916, the defendants, dealers in coal as well as ice, wrote
:00 the plaintiff, a retailer of coal, a letter in which they said:
“We beg to confirm our quotations on coal taken by you - - -
namely, $6.65 per ton . - for all coal taken up to August
31st, 1916, and $6.75 per ton for all coal taken from Sept. 1st to
April 30th, 1917 The prices stated were to be subject to
increase if freight charges increased, and to other terms and con-
ditions not material to be considered. No quantity was agreed
to be supplied; and on the part of the plaintiff there Was no
undertaking or agreement to purchase from the defendants any
coal whatever.

After coal had been supplied t0 the plaintiff to the extent of
about 40 tons, it transpired that the plaintiff had attempted to
bribe the clerk in charge of t their Florence street
yard to issue false weight-tickets t0 him, and thus defraud the
defendants for his benefit.

The defendants made &
convinced, as they were on amp
had endeavoured to perpetrate 2 gross frau
refused to supply him further with coal.

time after the date of

The defendants had the right, at any
to supply the plaintiff

the letter, to refuse, with or without cause,
with coal. re than a quotation of

The letter contained no mo
prices. It was not & contract. The plaintiff was not under
the slightest obligation to purchase a single ton of coal from the
defendants. There was no consideration from him to the de-

careful investigation; and, when
le evidence, that the plaintiff
d upon them, they
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fendants, and no acceptance—regarding the quotation as a pro-
posal, as in Harty v. Gooderham (1871), 31 U.C.R. 18—except
in so far as the plaintiff from time to time, prior to the revelation
of his fraud, applied for and was supplied with coal. Until
each such transaction was completed, there was no mutuality
of obligation: Johnston v. Rogers (1899), 30 O.R. 150, and cases
cited. ;

But, even if a contract existed to sell to the plaintiff the
same quantity of coal, approximately 600 tons, as he had pur-
chased from the defendants in the season of 1914-15, there was
not only a clear defence to the action, but the defendants had the
right to rescind the contract on the ground of fraud: Panama
and South, Pacific Telegraph Co. v. India Rubber Gutta Percha
and Telegraph Works Co. (1875), L.R. 10 Ch. 515; Lagunas
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392, 427; Grant
v. Gold Exploration and Development Syndicate, [1900] 1 QB
233, 249.

Action dismassed with costs.

MippLETON, J. FEBRUARY 26TH, 1917.
*MACKAY v. CITY OF TORONTO.

Municipal Corporations—Services and Advice of Accountant Em-
ployed by Mayor—Action to Recover Remuneration—Absence
of Contract, Seal, By-law, and Action of Council—Executed
Contract—Benefit of Services—Adoption—Ratification —Know-
ledge—Municipal Act, R.S.0. 191} ch. 192, secs. 8, 10, 214,
249—Interpretation Act, R.S8.0. 1914 ch. 1, sec. 27—Subject
of Contract not Necessary for Purpose for which Corporation
Created—V alue of Services.

Action to recover $42546.50 for fees and disbursements
for advising the defendants, the Corporation of the City of
Toronto, upon the proposed purchase of the undertakings of the
Toronto Railway Company and the Toronto Electric Light
Company.

The action was tried without a jury at Toronto.
A. W. Anglin, K.C., and Glyn Osler, for the plaintiff.
A. C. McMaster and C. M. Colquhoun, for the defendants.
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gTON, J., in a written judgment, said that there was no
oral or written, between the plaintiff and the defendants.
ntiff’s employment was by the Mayor, and no agreement
uneration was made; so the right to recover must depend
acceptance by the defendants of the plaintiff’s services
ratification by the city couneil of what was done by the
and the amount to be paid must be determined by the

of the services rendered.
employment by the Mayor (Mr. Hocken) was in 1913.

instructions apparently were to report upon the broad
and business aspects of the proposal to purchase. The
‘asked for information as to the fee which would be charged,
e plaintiff protested against naming his fee, and said he
eave it to the Mayor or any reasonable man. The matter
eft in this vague way, the plain’t'ﬁ' entered upon the in-
and made an interim report, which was presented to the

ncil and printed.
Final’ ly all negotiations for purchase were abandoned, and the
tiff sent in a bill for $42,546.50, which the council refused

The testimony of Mr. Hocken was to be accepted in full as

ntially correct.
The defendants set up that there was no contract under the
with the de-

orate seal; that there was in fact no contract
ts at all; and that there could be no valid contract without
,Tbe plaintiff contended that the contract was an executed one,
d there was the right to recover notwithstanding the lack of
by-law or contract under seal; and that the council adopted
employment in such a way a8 to preclude the defendants
1 now denying liability. :
~ The learned Judge referred to Clarke v. Guardians of.Cuck-
1d Union (1852), 21 L.J.Q.B. 349; Nicholson ¥- Guardians of
radfield Union (1866), L.R. 1 Q.B. 620; Youné %- o
: Leamington (1883), 8 App- Cas. 517~;'Lawford v. ?ﬂlencay
‘Rural District Counci, [1903] 1 K B. 772; Doe d. Pennington ¥
Bniore (1848), 12 QB QUS. o8 e ameia &
: ‘ jon to the common law
rule requiring contracts of corpor¥ :

by the proper executive body
“supplied to carry into effect those
purposes for which the corporations Were created, if the work
done or materials supplied were accepted and the whole con-
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sideration for payment executed. This exception does not
extend to cases in which there is a statutory requirement of a
contract under seal.

Later English cases have not modified this statement of the
law: Hoare v. Kingsbury Urban Council, [1912] 2 Ch. 452; Douglass
v. Rhyl Urban Council, [1913] 2 Ch. 407.

The learned Judge then referred to the Municipal Act, R.S.0.
1914 ch. 192, secs. 8, 10, 214, 249; the Interpretation Act, R.S.0.
1914 ch. 1, sec. 27; and said that there was no obligation upon a
municipal corporation to contract under seal, and the use of the
common seal as evidence of corporate action rests upon the
common law, save that its use is essential to authenticate and
validate’a by-law.

A by-law is an essential condition precedent to the making of
a contract by a municipal corporation: Waterous Engine Works
Co. v. Town of Palmerston (1892), 21 S.C.R. 556.

In Ontario, a corporation other than a municipal corporation
is liable upon an executed contract for the performance of work
necessary for the purpose for which it was created in the absence
of a corperate seal to the contract, while a municipal corporation
is not so liable unless there is a by-law authorising the contract.

Reference'to Leslie v. Township of Malahide (1907), 15 O.L.R.
4; Campbell v. Community General Hospital of Sisters of Charity
of Ottawa (1910), 20 O.L.R. 467; McMurray v. East Nissouri
(Section 3) Public School Board (1910), 21 O.L.R. 46; Taylor v.
Gage (1913), 30 O.L.R. 75; Wright v. City of Ottawa (1914),
7 O.W.N. 151; Township of King v. Beamish (1916), 36 O.L.R.
325; Manning v. City of Winnipeg (1911), 21 Man. R. 203;
Regina v. Henderson (1898), 28 S.C.R. 425; Ponton v. City of
Winnipeg (1908), 41 S.C.R. 18.

The absence of a by-law afforded an answer to the plaintiff’s
claim, and the facts that the contract had been executed, and that
the defendants had received benefit from the plaintiff’s services,
were not sufficient to prevent their setting up this defence.

A municipal corporation may ratify an act done on its behalf
without the statutory authority of a by-law; but the ratification
is in itself a contractual act, and must be based upon a by-law.

Again, before ratification of an unauthorised act it must be
shewn either that there was full knowledge of all that had been
done or that there was an intention to adopt and ratify so as to -
assume full liability, no matter what had been done: Marsh v,
Joseph, [1897] 1 Ch. 213; Pole v. Leask (1863), 9 Jur. N.S. 829.

Again, if the rule in Clarke v. Guardians of Cuckfield Union,
supra, could be applied, it could not be said that the purchase
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Of the two concerns was a purpose for which the corporation was
ereated, or that the obtaining of the plaintiff’s advice was a thing
necessary to the purposes for which the corporation was created.
Again, what was lacking was not any mere formality—the
absence of a by-law or the corporate seal—but the entire absence
of any action on the part of the council, by which alone the
corporation could act.
 If the plaintiff had a right to recover, he should receive for
his services $7,500.
Action dismissed with costs.

MipbLETON, J. FEBRUARY 27TH, 1917.

Re McMILLAN.

Will—Construction—Direction to Set apart Fund for Building
Church Parsonage—Failure of Purpose Indicated—Absence
of General Charitable Intention—Fund Falling into Residue.

Motion by the executors and trustees under the will of Henry
MecMillan, deceased, for an order determining a question arising
to the disposition of a sum of

$1,000 and accumulated interest.

The motion was heard in the Weekly Court at Toronto.
J. E. Lawson, for the executors and trustees.

J. M. Godfrey, for J. McMillan.

E. C. Ironside, for Allan MecMillan.

D. Urquhart, for the Baptist Home Mission Board.

F. W. Harcourt, K.C., for two infants.

MiIppLETON, J., in a written judgment, said that the testator
by his will stated his intention of building a parsonage for the
Baptist Church at Sowerby; and, should this intention not be
carried out in his lifetime, he empowered his executors to complete
any building in the course of erection in his lifetime, and “In
case no steps shall have been taken towards the construction of
such a parsonage then I authorise direct and empower my said
executors to set aside the sum of $1,000 toward the cost of build-
ing a parsonage for the use of the said Baptist Minister in charge
of the Baptist Church at Qowerby aforesaid or his successors
in the ministry of the said Church and to pay over the said amount
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upon the completion of such parsonage to the trustees for the time
being of said Baptist Church property.”

The deceased had in his lifetime been active in the erectlon
and maintenance of a small church edifice at Sowerby. The
church never had a minister, but students preached there during
the summer months. Mr. McMillan seemed to have been the
backbone of the whole enterprise, and on his death the chureh
.was continued as a mission station for some years, but was finally
abandoned, most of the members transferring their membership
to Thessalon or Blind River churches. There were not enough
Baptists at Sowerby to make a church there possible, and the
field was served by the churches at Thessalon and Blind River.

The $1,000 was set apart, and had accumulated to $1,700.

The residuary legatees desire to have this distributed, and the
executors asked the direction of the Court.

It was plain that the purpose for which the testator intended :

this bequest had failed; and the question was, whether the fund
passed to the residuary legatees, or should be dealt with under
the cy-prés doctrine, and so should be applied in some other way
similar to that pointed out by the testator.

Had the testator set apart this sum for charity in such a way
as to enable the Court to say that the failure of the specific object
was immaterial and the bequest did not revert to the residue,
or was the testator’s intention to benefit the specifically named
charity only?

Reference to Biscoe v. Jackson (1887), 35 Ch. D. 460 Re
Taylor (1888), 58 L.T.R. 538.

Here there was no general charitable intent, but the testator’s
desire was to benefit the particular thing named He was in-
terested in this particular Baptist Church, and desired it to have
a parsonage. He wanted to build up this partlcular denomination
in this particular village; and this gift cannot be diverted to any
other locality or any other denomlnatlon without a failure to carry
out the testator’s intention.

There being no general charitable intention, and the purpose
indicated being now impracticable, the fund should be divided
among the residuary legatees.

Costs out of the fund in question.
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MippLETON, J., IN CHAMBERS. FEBRUARY 28TH, 1917.

*McTAVISH v. LANNIN AND AITCHISON.

COStSI—Security for—Public Authorities Protection Act, R.S.O.
139;4 qh. 89, sec. 16—Action against Police Officers—Eniry of
_ elling-house without Search-warrant — Trespass — Arrest
without Warmnt——Execution or Intended Eaxecution of Duty—
Bona Fides—Good Defence on M erits—Criminal Code, sec- 30.

Ch&i}:}?e&l by the defer}da.n@ from the order of the Master n

it erfs, ante 402, dismissing the defendants’ application for

L 1ty ior costs under the provisions of sec. 16 of the Public
uthorities Protection Act, R.S.0. 1914 ch. 89.

R. 8. Robertson, for the defendants.
R. T. Harding, for the plaintiff.

tiffMIDDLE'rm\r, J., in a written judgment, said that the plain-
sued two constables for entering and gearching her house

Wlthout a warrant, arresting and imprisoning her, and for slander

In accusing her, in the ‘presence of her children, of theft.

Sections 3 to 11 of the Act relate generally to actions against
f constables

Justices of the Peace; sec. 12 deals with the case ©
r all actions where

acting under warrants; and secs. 13 to 15 cove
ntended execution of

the act complained of is done in execution Or i
or for neglect of

any statute or.of any public duty or authority,
i and covers not

any such duty or authority. Section 16 is wider,
but all persons falling

Or}ly.Justices, included in the first groups
within sec. 13, and gives them the right, subj to certain pro-
All that sec. 16 requires is, that the
defendant shall shew that the action is brought against him for an

113 . . . :
act done in . . - execution Or intended execution of any

public duty or authority
On receiving information which
grounds, led the officers to the belief that an offence had been

committed for which the offender -might be arrested, and that
the plaintiff was the person who committed the offence, the
officers were justified in arresting her without & warrant, even
though it should be found that there never had been any offence,

or that, if an offence, the plaintiff was not guilty: Criminal Code,
R.S.C. 1906 ch. 146, sec. 30.
What was done by the defendants was done in execution or

intended execution of their duty; they acted in good faith.

”
.

, on reasonable and probable
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The merits of the action are not to be tried on the motion for
security. The security is to be there to answer the costs of the
action if the defendants succeed at the hearing; and the defendants
had shewn all that is required by the statute, including “a good
defence upon the merits,” as that expression must be understood
in this and kindred statutes.

The appeal should be allowed and an order made for securitys
costs of the motion below to be in the cause; costs of the appeal
to the defendants in any event.

RippeLL, J., IN CHAMBERS. FeBrUARY 28TH, 1917,
*GAGE v.-REID.

Appeal—Leave to Appeal Jrom Order of Judge in Chambers—
Rule 507 — Affidavit of Solicitor — Venue — Application to
Change—Prejudice—F air Trial—Convenience—Conflicting De-
cisions—Good Reason to Doubt Correctness of Order.

Motion by the plaintiff for leave to appeal, under Rule 507,
from an order of Masten, J., in Chambers, reversing an order of
the Master in Chambers which changed the venue from Belleville
to Whithy.

J. B. Mackenzie, for the plaintiff.
. H. 8. White, for the defendant.

RippELL, J, in a written judgment, said that, in considering
Whether leave to appeal should be given in purely interlocutory
matters, the general rule is that the decision of the Judge in such
matters, is priméd facie final. Leave under Rule 507 may be
granted: (1) where there are conflicting decisions by Judges, and
it is desirable that an appeal should be.allowed; (2) where there
appears to the Judge applied to good reason to doubt the correct-
ness of the order, and the appeal involves matters of such import-
ance that leave to appeal should be given.

It was considered in Ryckman v. Randolph (1909), 20 O.L.R.
1, that “Judge_s” in the former Rule [Con. Rule 1278] did not
include Judgfs in England, but only Ontario Judges. The former
‘l‘{ule rea’c’i Judges of the High Court;” the present reads
RJg(%)gesl.gmBl;lt the combinefi effect of the Interpretation Act,

8.0: ch. 1, sec. 28 (), and Rule 3 (d), is to give the
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new Rule the same effect as the former. The decisions of Ontario
Judges only, whether of the High Court Division or the Appellate

Division, who have the same powers, and consequently for the
be

~ purposes of this Rule are to be considered «“Judges,”’ can
looked at in respect of conflicting decisions: Re Rowland and
MeCallum (1910), 22 O.L.R. 418. /

Decisions of English Judges, however, may be looked at in
order to determine whether there is good reason to doubt the
correctness of the order. .

'Ir_l regard to the change of venug, there are no conflicting
decisions.

The action is for false imprisonment: see Gage V- Reid (1917),
ante 362, where the Appellate Division ordered a new trial on the
ground of improper remarks at, the former trial by counsel for the

defendant in regard to the nationality of the plaintiff (an Austrian).

The application for change of venue was made by the plain-

tiff, ?and was supported by an affidavit of his solicitor, which was
admissible: ‘Cossham v. Leach (1875), 32 L.T.R. 665; Davis V.
Mu}‘ray (1882), 9 P.R. 222. The grounds were two: (1) that the
plaintiff would not, receive & fair trial at Belleville; and (2) balance
of convenience.

It could not be said that there was
convenience in favour of Whitby.

The other ground was the «ynshaken belief”” of the plaintiff’s
solicitor “that the assertions made by the defendant’s counsel”
at the former trial would, by, reason of the notoriety through the

county of Hastings, which they secured at the time of the trial
nder it most unlikely that a jury could be

empanelled there which would be unprejudiced enough to give the
t of avail; facts must be

plaintiff fair play. Belief in itself is no
shewn which tend to justify the belief.
There was no reason to suppose that there was a general pre-
judice against the plaintiff in the county of Hastings. Without
very strong and clear evidence that county should not be stig-
matised as not being able to produce a jury which would give a
fair trial.
It would be impossible, consistently with the authorities, to
hold that there was good ground to doubt the correctness of the

order of Masten, J.
Motion dismissed wi

any substantial balance of

th costs to the defendant in any event.
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Mvurock, C.J.Ex., IN CHAMBERS. FeBrRUARY 28TH, 1917.

*WESTERN CANADA FLOUR MILLS CO. LIMITED v. D.
. MATHESON & SONS.

Costs—Taxation—Item 9 of Tariff—Interpleader Proceedings—
Final or Interlocutory—Rule 3 (b)—*‘ Action.”’

An appeal by the claimants in interpleader proceedings from
a ruling of the Senior Taxing Officer upon the taxation of their
costs of the proceedings.

An interpleader order was pronounced on the application of a
sheriff, who had seized, under the plaintiffs’ execution, goods
which were claimed by the appellants. Before the order was
issued, the plaintiffs abandoned, and an order was made
directing the sheriff to withdraw from possession and requiring the
plaintiffs to pay to the claimants their costs of the proceedings.
Upon taxation of these costs, the officer ruled that the proceedings
were interlocutory, and allowed to the claimants only the costs
fixed by item 9 of the tariff; the appeal was from that ruling, to
increase the amount allowed.

A. A. Macdonald, for the appellants.
C. M. Garvey, for the plaintiffs.

Murock, C.J.Ex., in a written judgment, said that the test for
determining whether an order was interlocutory or final had been
discussed in numerous cases: King v. Simmonds (1845), 14 I1..J.
N.S. Q.B. 248; Pheysey v. Pheysey (1879), 12 Ch.D. 305; Mec-
Andrew v. Barker (1878), 7 Ch.D. 701; Whiting v. Hovey (1885),
12 A.R. 119; Blakey v. Latham (1889), 43 Ch.D. 23; Leonard v.
Burrows (1904), 7 O.L.R. 316.

In their relation to the action, the interpleader proceedings
were interlocutory, determining nothing in respect of the issues
involved in the action.

The order in this case was interlocutory, and the Taxing Officer
was right, unless the question was affected by Rule 3 (b): ““Action’
shall include garnishee proceedings and proceedings for relief by
interpleader.” This Rule is substantially the same as Con. Rule
6 (e) of the Rules of 1897. Reference to Whiting v. Hovey,
supra, and Hogaboom v. Gillies (1895), 16 P.R. 402. Neither
Con. Rule 6 (¢) nor its successor, Rule 3 (b), was intended to
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f:hange the clearly established law that interpleader proceedings

in an action are interlocutory, but merely to affect the right of

appeal, which had been left in an unsatisfactory condition.
Notwithstanding Rule 3 (b), the interpleader proceedings in

question were interlocutory.

Appeal dismissed with costs.

LAROCQUE V. LANDRY—SUTHERLAND, J —FEB. 28.

Will—Action to Set aside—Onus—Want of Testamentary
Capacity—Undue Influence—Costs.]—An action by the two
fiauEl}tfirs of Mary Daoust, deceased, for a declaration of the
invalidity as a will of a testamentary writing executed by the
deceased on the day before her death. The defendant was the
executor named in the will. The action was tried without a
Jury at Ottawa. SUTHERLAND, J., in a written judgment, after
setting out the facts, said that the onus was on the plaintiffs:
Badenach v. Inglis (1913), 20 O.L.R. 165; and they had satisfied
the onus. The testatrix was not competent to make the will.
UPOI} the evidence as a whole, she was in such a mentally and
physically weak condition, at the time that the will was prepared
and executed, as to be unable to understand or appreciate its con-
tepts. Reasonable and adequate efforts were not made to ascer-
tain how she desired to dispose of her property- The will seemed to
have been framed upon the suggestion of the defendant; and no
evidence was offered on which it could properly be found that any
questions put to the testatrix were understood or appreciated
by her, or that, when she made her mark to the will, she ap-
preciated its conditions or the disposition she was making of her
property. Judgment setting aside the will; costs of all parties
out of the estate. T. D’Arcy McGee, for the plaintiffs. D. A.

Sauvé, for the defendant.






INDEX.

N

o8 of cases which have been reported in the Ontario Law Reports

ollowed by a reference to the volume and page; cases in 10 0.W.N.

h, since the publication of the index to that volume, have been
in the Ontario Law , are included in this index; the

cases to be reported in the Ontario Law Reports are marked *.

e

ABANDONMENT.
act, 26—Trade Mark.
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ADDITION OF PARTIES.

See Parties.
: ADJUSTMENT.
See Assignments and Preferences, 3.
ADMINISTRATION.
See Will, 4.

ADMINISTRATION ORDER.
See Executors and Administrators, 2, 5.

ADMINISTRATOR. ¢
See Executors and Administrators.

ADOPTION.
See Municipal Corporations, 14.

ADULTERY.
See Husband and Wife, 7, 8.

: ADVANCES.
See Company, 2—Contract, 1—Promissory Notes, 3.

ADVERSE POSSESSION.
See Limitation of Actions—Title to Land.

ADVERTISEMENT.
See Banks and Banking, 6—Contract, 16.

? ! AFFIDAVITS.
See Appeal, 5—Arrest—Costs, 4—Discovery, 5—-Judgment 1—
Practice, 3—Receiver, 1.

AGENT.
See Contract, 4—Ontario Temperance Act, 3, 7———Pr1n01pal
and Agent—Vendor and Purchaser, 4.

AGREEMENT.
See Contract. :
ALDERMAN.
See Ontario Temperance Act, 1.
ALIMONY.
See Husband and Wife, 1-4, 7—Judgment, 5—Lis Pendens.
AMBIGUITY.

See Contract, 26—Solicitor, 1
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! AMENDMENT.

See Contract, 20—Criminal Law, 4——Distress——-Execution, 1—
Husband and Wife, 2—Judgment, 3—Libel, 9 Municipal
Corporations, 1, 7—New Trial—Practice, 4—Solicitor, 1.

: ANIMALS.
See Negligence, 1.
ANNEXATION.
See Contract, 30.
, ANNUITY.
See Will, 4, 21. :
APPEAL.

1 TO. Appellate Division from Judgment of Trial Judge—Exten-
sion of Time for—Special Circumstances——Rule 176—Inten-
'tlon of Officer of Appellant Company to Bring Question of
Appealing before Directors——Delay——Excuse for—Leave 10
Appeal —Terms. Canadian Heating and Ventilating Co-
Limited v. T. Eaton Co. Limited, and Guelph Stove Co. Lamited,

11 O.W.N. 176.—MasTEN, J. (CHRS.)
jal Judge—Stay

2. To Appellate Division from Judgment of Tr
of Execution of Judgment——Exception as to Injunction—
Rules 496, 498—Possession of Land—Breach of Injunction—
Contempt of Court—Motion to Commit. Bland v. Brown,
10 O.W.N. 412, 37 O.L.R. 534 —HODGINS, J A. (CHrs.)

3. TO_Appellate Division from Order of Judge in Chambers—
Final or Interlocutory——Necessity for Leave—Rule 507
Morrison v. Morrison, 11 O.W.N. 359.—App. DIV.

m Order of Judge in Chambers—
1—Rule 507—Extension of Time

for Appealing—Leave to Set Case down—Forum. Morrison
v. Morrison, 11 O.W.N. 421.—BRITTON, J. (CHgs.)

5. To Appellate Division from Order of Judge in Chambers—
Motion for Leave to Appeal—Rule 507—Affidavit of Solicitor
udice—Fair Trial—

—Venue—Application t0 Change—Pre]
Convenience—Conflicting Decisions—Good Reason to Doubt
Reid, 11 O.W.N. 446.—

Correctness of Order. *Gage V.

RippELL, J. (CHES.)
6. To Appellate Division from Order of Judge in Chambers—

Motion for Leave %0 Appeal—Rule 507—Discovery—
Particulars. Foster V. Maclean, 11 O.W.N. 31.—SUTHER-

LAND, J. (CHRES.)

4. To Appellate Division fro
Motion for Leave to Appea
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APPEAL—(Continued).

7. To Appellate Division from Order of Judge in Chambers—
Motion for Leave to Appeal—Rule 507—Matter of Practice
—Specially Endorsed Writ of Summons—Affidayit of Merits
—Counterclaim—Set-off—Rule 115. Henderson v. Hender-
son, 11 O.W.N. 123, 38 O.L.R. 97.—RippELL, J. (CHERS.)

8. To Appellate Division from Order of Judge in Chambers—
Motion for Leave to Appeal—Rule 507—Matters of Pleading
and Practice. Augustine Automatic Rotary Engine Co. v.
Saturday Night Limited, 10 O.W.N. 132, 36 O.L.R. 551 —
Arp. Drv.

9. To Appellate Division from Order of Judge in Chambers—
Motion for Leave to Appeal—Rule 507—Refusal of Leave—
Practice—Discovery. Forbes v. Davidson, 11 O.W.N. 86.
—MippLETON, J. (CHRS.) -

10. To Appellate Division from Order of Judge in Chambers as
to Costs—Motion for Leave to Appeal Made to Another
Judge—Judicature Act, R.S.0. 1914, ch. 56, secs. 24, 74.
Young v. Spofford, 11 O.W.N. 253.—FaLconBrIDGE, C.J.K.B.
(Cugrs.)

11. To Privy Council—Judgment of Appellate Court Affirming
Dismissal of Action—Order for Payment of Money out of
Court—Security as upon one Appeal. Ottawa Separate
School Trustees v. City of Ottawa, 10 O.W.N. 191, 37 O.L.R.
25.—Hopeins, J.A. (CHrs.)

12. To Privy Council—Leave to Appeal Given by Judicial
Committee—Power of Court below to Stay Execution—
Decision of Judge in Chambers—Leave to Appeal to Divis-
ional Court—Conflicting Decisions—Privy Council Appeals
Act, R.S.0. 1914, ch. 54. Mitchell v. Fidelity and Casualty
Co. of New York, 11 O.W.N. 290, 38 O.L.R. 543.—
Hobecixs, J.A. (CHrs.)

13. To Privy Council—Leave to Appeal Given by Judicial

- Committee—Power of Court below to Stay Execution—
Privy Council Appeals Act, R.S.0. 1914 ch. 54, sec. 10—
Inherent Jurisdiction of Court. Mitchell v. Fidelity and
Casualty Co. of New York, 11 O.W.N. 371, 38 O.L.R. 543 —
App. Drv.

14. To Supreme Court of Canada— Extension of Time for Appeal-
ing—Special Circumstances—Appeal in Concurrent Pro-
ceeding—Substantial Identity of Proceedings—Leave to
Appeal—Costs.  Jones v. Township of Tuckersmith, 11

0O.W.N. 367.—Arr. D1v.
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; APPEAL—(Continued).

To Supreme Court of Canada—Leave to Appeal after Expiry

of Time—Supreme Court Act, R.S.C. 1906 ch. 139, secs. 69,

71—Vacation—Supreme Court Rules, 9, 119—Excuse for

Delay—Reasonable Case for Appeal—Concurrent Findings of

Fact of two Tribunals—Special Circumstances—Merits—
Refusal of Leave. Loveland v. Sale, 11 O.W.N. . 136.—
MasteN, J. (CHRS.)

Arbitration and Award—Assessment and Taxes, 1, 4—As-
signments and Preferences, 4—Banks and Banking, 2, 6—
Company, 4, 5, 6, $—Contract, 4, 18, 25, 31—Costs, 9—
Criminal Law, 2, 3, 6, 11—Damages, 1, 2—Division Courts,
1, 2—Evidence, 1, 2—Executors and Administrators, 4—
Fraud and Misrepresentation, 9_(uaranty, 2—Highway,
9, 7—Hushand and Wife, 1, 6—Infants, 4—Insurance, 1, 4
— Judgment, 6—Libel, 1, 3—Master in Chambers—Master’s
Report—Mechanics’ Liens, 9__Municipal Corporations, 5, 9
—Negligence, 1, 3, 5—Nuisance, 3—Parliamentary Elections
—Particulars—Police Magistrate, 1—Promissory Notes, 3—
Railway, 3, 4, 7—Sale of Goods, 2 Schools, 2, 3—Settlement
of Action—Street Railway, 5—Trial, 1—Trusts and Trus-

tees, 2—Will, 2.
APPEARANCE.

See Practice, 1.

See

APPELLATE DIVISION.
Appeal—Company, 4—Courts—Criminal Law, 11—Parlia-
mentary Elections—Police Magistrate, 1.

APPLICATION OF PAYMENTS.

See Mortgage, 9—Promissory Notes, 1.

See Will, 24.

APPOINTMENT.
APPORTIONMENT.

' Seé Municipal Corporations, 12—Will, 37.

APPORTIONMENT ACT.

See Landlord and Tenant, 4.

APPRAISAL.

SeeLandlord and Tenant, 1.

APPRENTICES AND MINORS ACT.

See Infants, 6.
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ARBITRATION AND AWARD.

Motion by Assignee of Lease to Set aside Award Fixing Amount

See

of Rent on Renewal of Lease—Parties to Arbitration—
Assignee of Lease—Further Assignment—Privity of Con-
tract and Estate—Nullity of Award—Point Raised for First
Time in Appellate Court—Previous Submission—Rental
Value of Property for Factory Purposes—Admissibility of
Evidence—Previous Decision of Divisional Court—Judi-
cature Act, sec. 32—Grounds for Setting aside Award—
Reviewing Findings of Fact of Arbitrators—Failure of
Arbitrators to Consider Burden of Increased Municipal
Taxation—Misconduct of Arbitrators in Arriving at Sum to
be Awarded—Third Arbitrator “Splitting the Difference »’
between Sums Named by Colleagues—Failure of Proof. Re
Toronto General Hospital Trustees and Sabiston, 10 O.W.N.
gal, 18 OWN: 117,88 2 O.L:R: 139.—FALCONBRIDGE,
C.J.K.B.—App. Div.

Highway, 2—Judgment, 2—Municipal Corporations, 5-9—
Railway, 2, 3—Schools, 2.

ARCHITECT.

See Contract, 6, 7—Mechanics’ Liens, 1.

ARREST.

Ex Parte Order for—Fraudulent Debtors Arrest Act, R.S.0.

1914 ch. 83, sec. 3—Affidavits—Failure to Shew Cause of
Action for $100—Application to Vacate Order—Rule 217—
Failure to Shew Intention to Abscond—Non-disclosure of
Material Facts—Ex Parte Order Set aside—Protection to
Sheriff—Costs. *Parsons v. Hancock, 11 O.W.N. 408.—
MipreToN, J. (CHRS.)

See Costs, 6—New Trial.

ASSESSMENT AND TAXES.

1. Appeal to Court of Revision—Status of Assessor as Appellant

—Jurisdiction of Court of Revision—Appeal to County
Court Judge—Remedy by Prohibition—Assessment Act,
R.8.0. 1914 ch. 195, sec. 69 (1), (3), (5), (19), (21)—Further
Appeal—Assessment Amendment Act, 6 Geo. V. ch. 41, sec.
6—>Stated Case. Re Walkerville Assessment Appeals, 10
O.W.N. 25.—DromaorLg, Co. C.J. ‘

2. Assessment Act, R.S.0. 1914 ch. 195, secs. 40 (8), 81 (6 Geo.

V. ch. 41, sec. 6)—Assessment of Petroleum Mineral Rights
—Confirmation by County Court Judge—Appeal to Divis-
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~ ASSESSMENT AND TAXES—(Continued).

~ ional Court—Special Case—Questions not Stated—Agree-

ment of Parties—Advertisement Offering Mineral Rights in
Lands for Sale at Named Price—Absence of Sales—Admissi-
bility as Evidence of Actual Value—Reduction of Assessments
— Alteration in Roll—Power to Refer back to Judge. Re

. Canada Co. and Township of Colchester North, 11 O.W.N.

146, 38 O.L.R. 183.—App. D1v.

3. Alssessment Act, R.S.0. 1914 ch. 195, sec. 69 (16)—Value of
Lands for Assessment Purposes——Uniformity in Assessment.
Re Lake Simcoe Hotel Co. and Town of Barrie, Re Tuck and
Town of Barrte, 11 0.W.N. 16.—VANCE, Co. C.J.

4. Assessment Roll—Description of Land—Duty of Assessor—
Remedy by Appeal to Court of Revision—Assessment Act,
RS.0. 1914 ch. 195, secs. 53, b4, 69, 70, 79, 82, 83— Local
Improvement By-law——Validity——Municipal Act, 1903, secs.
420 (3), 672 (1)—Purchase of Debentures by Municipality
itsolt.  Hislop v. City of Stratford, 11 O-W.N. 191, 328, 38
0.L.R. 470—LATCHFORD, J —App. D1v.

5. Business Assessment—Unlicensed Hotel— Business’’—Assess-
ment Act, R.S.0. 1914 ch. 195, sec. 10 1) (5), A1). Re Clark
and Town of Leamington, 11 O.W.N. 303, 38 0.L.R. 405.—
App. D1v.

6. Equalization of Assessments—Fixed Assessments of Properties
in Minor Municipalities——Validation by Statute—Ixemp-
tions—Application to County Rates—Assessment Act, Secs.
85-93, 233—Jurisdiction of County Court Judge. Re Town-
ship of Stamford and County of Welland, 10 0.W.N. 265, 37
0.L.R. 155.—App. D1v.

7. Local Improvements——Liability of Upper Canada College—
Exemptions—-—Municipal By—laws——Petition——Validity—Lo cal
Improvement Act, R.S.0. 1914 ch. 193, secs. 12,47—Upper
Canada College Act, R.S.0. 1914 ch. 280, sec. 10—Assessment
Act; R.8.0. 1914 ch. 195, secs. 5, 6—Conflict of Statutory
Provisions—Special Act—General Act—Rule of Construc-
tion—Exception to General Rule. Upper Canada College
v. City of Toronto, 10 O.W.N. 211, 11 O.W.N. 63, 37 0.L.R.
665.—FALCONBRIDGE, C.J K.B.—Arp. D1v.

8. Taxation by Municipalities of Salaries of Judges and other
Federal Officers—Powers of Provincial Legislature—Exemp-
tions—Assessment Act, R.S.0. 1914 ch. 195, sec. 5 (15)—
Omission of Word «Imperial.” City of Toronlo v. Morson,
10 O.W.N. 322, 37 O.L.R. 369.—Arp. Div.




458 THE ONTARIO WEEKLY NOTES.

ASSESSMENT AND TAXES—(Continued).

9. Taxation by Municipalities of Salaries of Judges and other
Federal Officers—Exemptions—Taxes Amounting to Less
than $200—Action for—Costs—Scale of—Assessment Aot
R.S.0. 1914 ch. 195, sec. 95 (2). City of Toronto v. Morson,
11 O.W.N. 195.—McGrLrivray, Co. C.J.

See Distress—Mistake—Vendor and Purchaser, 8.

ASSIGNMENT FOR BENEFIT OF CREDITORS.
See Assignments and Preferences, 1, 2, 3, 5—Evidence, 3—
Judgment, 3—Landlord and Tenant, 2—Title to Goods.

ASSIGNMENT OF BOOK-DEBTS.
See Assignments and Preferences, 3.

ASSIGNMENT OF CHARGE.
See Land Titles Act. - :

ASSIGNMENT OF CHATTEL MORTGAGE.
See Bills of Sale and Chattel Mortgages.

ASSIGNMENT OF CHOSE IN ACTION.
See Discovery, 1.

ASSIGNMENT OF DOWER.
See Will, 9.

ASSIGNMENT OF INTEREST IN LAND.
See Judgment, 7.

ASSIGNMENT OF LEASE.
See Arbitration and Award.

ASSIGNMENT OF LOCATEE’S RIGHTS.
See Timber.

ASSIGNMENT OF MORTGAGE.
See Gift, 1—Mortgage, 2, 3, 7.

ASSIGNMENTS AND PREFERENCES.

1. Assignment for Benefit of Creditors—Claim of Mortgage-
creditor to Rank on Estate—Valuing Security—Contesta-
tion of Claim by Assignee—Assignments and Preferences Act,
secs. 25 (4), 27—Election of Creditor by Virtue of Proceed-
ings in Foreclosure Action—A ctual Redemption or Foreclos-
ure not Reached—Action to Establish Claim—Terms of

Relief—Costs. Barber v. Wade, 10 O.W.N. 377, 37 O.L.R.
459.—Bovynp, C.
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ASSIGNMENTS AND PREFERENCES—-(Continued).

2. Assignment for Benefit of Creditors—Money Withdrawn from
Business by Insolvent Trader before Assignment—Prosecu-
 tion of Insolvent by two Creditors- for Fraud—Payment to
. Prosecuting Creditors out of Money Withdrawn of Sums
Sufficient with Dividend from Insolvent’s Estate to Pay
Claims in Full—Agreement—Intimation to Crown Attorney
—Suspended Sentence—Deduction from Dividends of Sums

Paid—Costs. Bonnick v. Lenno, Bonnick V. Walfe, 11
0.W.N. 239.—MIDDLETON, J.
Debts, Dues, and

3. Assignment to Bank of “Book-accounts,
Demands”’—Exclusion of Moneys Arising from Insurance
upon Goods in Stock Destroyed by Fire—Construction of
Document—Ejusdem Generis Rule—Contest between Bank
and Assignee for Benefit of Creditors—Adjustment of
Amount Due by Insurance Companies—Binding Effect.
Royal Bank of Camada V- Healey, 11 O.W.N. 119.—ArP.

Div.
4. Chattel Mortgage Made by Insolvent Debtor—Action by
indings of

Cl‘?ditor to Set aside——EVidence———Suspicion——F
Trial Judge—Appeal—Costs. TLondon Shoe Co. v. Levin, 11

0.W.N. 200.—App. D1v.
5. Insolvent Debtor—Intention to Prefer Particular Class of
Creditors—Conveyance of Land to Trustee—Subsequent

Conveyance by Debtor and Trustee to Company as Trustee
—General Assignment for Benefit of Creditors—Execution
Creditors—Priorities. Imperial Trusts Co. of Canada V-

Langley, 11 O.W.N. 262.—MIDDLETON, J

6. Transfer of Company-shares by Insolvent Debtor—Action by
Judgment Creditors to Set aside as Preferential———Evidence

—Substance of Transaction—Sale of Shares and Payment of
Creditor’s Claim—Dismissal of Action—Costs. Imperial
W.N. 357.—LENNOX, 3

Banlk of Canada V. Reid, 11 O.
See Evidence, 3—Promissory Notes, 1—Title to Goods.
ATTACHMENT OF DEBTS.

Moneys Payable under Fire Insurance Policy——“Debt”——Elec-
tion of Insurers d—Payment into

to Pay Money to Insure
Court—Claim of Assignee of Insured. Jobin Marrin Co. V.
Tyne, 11 O.W.N. 279.—App. D1v.
ATTORNMENT.

See Executors and Administrators, 2.
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See

See
See

See

See

See

See
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ATTORNEY-GENERAL.

Constitutional Law, 1—Parties—Writ of Summons, 1.
AUDIT.
Company, 5.
AUTHOR.
Will, 37. o
AWARD.
Arbitration and Award.
BAIL.
Criminal Law, 3, 9.
BAILMENT.

Contract, 17, 20—Title to Goods.

BANKRUPTCY AND INSOLVENCY.
Assignments and Preferences—Banks and Banking, 4, 5—
Contract, 20—Costs, 4—Fraudulent Misrepresentation, 5—
Promissory Notes, 1—Title to Goods.

BANKS AND BANKING.

1. Forged Cheques Paid by Bank—Banker and Customer—

2. Money Applied by Bank for Purposes of a Business—Owner-

Frauds of Clerk of Customer—Concealment—Raised Cheques
—Negligence—Agreements and Acknowledgments—Binding
Effect, when Signed—Refusal to Sign—Retention of Vouchers
—LEstoppel—Contractual or Moral Obligation—Knowledge.
Columbia Graphophone Co. v. Union Bank of Canada, 11
O.W.N. 280, 38 O.L.R. 326.—MIpDLETON, J.

ship of Business—Liability for Money—Contract—Evidence
—TFinding of Fact of Trial Judge—Appeal. Bank of Ottawa
v. Dick and Walker, 11 O.W.N. 180, 372.—KELLY, J.—APp.
Drv.

3. Obligation of Bank on which Cheque Drawn by Customer to

Bank Holding Cheque—Effect of Clearing House Transac-
tion—Rules of Clearing House—Agency of one Bank for the
other—Consideration—Contract—Breach—Damages. *Bank
of British North America v. Standard Bank of Canada, 11
O.W.N. 384.—Arp. Di1v. :

4. Securities Taken by Bank from Manufacturing Company—

Bank Act, 3 & 4 Geo. V. ch. 99, sec. 88, and -Form C.—
Insolvency of Company—Validity of Securities—Substitu-
tion or Consolidation—Goods Manufactured by Company—
Goods Sold in Jobbing Business—Description’ of Goods——
Sufficiency—Land Mortgages—Previous Agreement to Exe-

e SERSP
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BANKS AND BANKING——(C’ontinued).
cute—Mortgages not Made until after Date Specified in
_ Agreement—Intervening Insolvency. Clarkson v. Dominion
Bank, 11 0.W.N. 2, 37 0.L.R. 591—SUTHERLAND, J. i

5. Winding-up of Bank—Contributory—Gift of Shares to Infant
—Repudiation by Infant at Majority——Ratiﬁcation by Court
—Reversion to Donor—Liability as Contributory. Re
Sovereign Bank of Canada, Barnes's Case, 11 O.W.N. 103.—
Bovp, C.

6. Winding-up of Bank—Moneys in Hands of Liquidator Repre-
senting Outstanding Circulation and Unclaimed Deposits—
Claim of Minister of Finance—Forum for Adjudication—
—Jurisdiction . of Referee under Winding-up Order—Order
Giving Leave to Bring Action Reversed on Appeal—Adver-
tisement for Claims—Order of Referee Barring Claims not
Sent in and Proved—Status of Minister to Appeal. Re
Ontario Bank, 11 O.W.N. 233, 38 0.L.R. 242.—MIDDLETON,
J. (CHgs.)

See Assignments and Preferences, 3Gift, 2—Guaranty, 2—
Principal and Agent, 9 Promissory Notes, 3—Will, 7.

BASTARD.

See Infants, 4, 5. :
BENEFICIARIES.

See Insurance, 5, 6, 9, 11—Pleading—Will.

BENEFICIARY CERTIFICATE.
See Insurance, 5.

BEQUEST.

See Will.
BEVERAGE.

See Ontario Temperance Act, 3, 7.
BILLS OF EXCHANGE AND PROMISSORY NOTES.
See Banks and Banking—Promissory Notes.

BILLS OF SALE AND CHATTEL MORTGAGES.

1. Execution of Chattel Mortgage -in Duplicate——l*‘ilcd Instru-
ment—Assignment of—Material Alterations in Duplicate
Retained by Mortgagee——Assignment—-Rcferences to Filed
Instrument—References 10 Altered Instrument—Falsa Dem- :
onstratio—Seizure under Chattel Mortgage—Extension of

Period for Payment———Bre&ch of Covenant—Acceleration—

Insecurity—-Justiﬁcation—-Pa.yment of Money into Court.
Woodbeck v. Waller, 11 O.W.N. 386.—KrLLY, J.
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BILLS OF SALE AND CHATTEL MORTGAGES—(Cont.)

2. Failure to Renew Chattel Mortgage—Bills of Sale and Chattel
Mortgage Act, R.S.0. 1914 ch. 135, secs. 21, 23—Who
Entitled to Invoke—Creditors of Assigns of Mortgagor—
Possession Taken by Mortgagee—Rights of Execution
Creditors—Bill of Sale—Fraudulent Conveyances Act, R.S.O.
1914 ch. 105, sec. 3— Absence of Fraud. Brown Brothers V.
Modern Apartments Co. Limited, 11 O.W.N. 101, 37 O.L.R.
642.—Crurs, J.

See Assignments and Preferences, 4—Deed, 6—Judgment, 3—
Landlord and Tenant, 2.

: BOARD OF RAILWAY COMMISSIONERS.
See Municipal Corporations, 3—Nuisance, 4—Railway, 1, 2.

BONDS AND BONDHOLDERS.
See Contract, 3—Guaranty—Railway, 7.

BONTUS.
See Municipal Corporations, 15.

BOUNDARIES.
See Mines and Mining.
‘ BREWER.
See Ontario Temperance Act, 9.

BRIDGE.
See Municipal Corporations, 2, 5, 11.

BROKERS.
See Company, 3.
BUILDING CONDITIONS.
See Vendor and Purchaser, 6.

BUILDING CONTRACT.
See Company, 2—Contract, 6-9—Mechanics’ Liens.

BUILDING LEASE.
See Landlord and Tenant, 1.

- BUILDINGS.
See Municipal Corporations, 8—Schools.

BUSINESS.
See Municipal Corporations,. 15,
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BUSINESS ASSESSMENT.
See Assessment and Taxes, 5.

BY-LAWS.

See As§essment and Taxes, 4, 7—Company, 1—Criminal
Highway, 7—Muhicipal Corporations—Nuisance,
way, 2—Will, 9.

CANADA TEMPERANCE ACT.

1. Magistrate’s anviction——Motion to Quash—R.S.C. 1906 ch.
152, sec. 148—Jurisdiction of Magistrate—No Evidence to

‘Warrant Conviction—Power of Court to Review Finding of

. Magistrate—Statutory Denial of Certiorar. Rex v. Berry

11 O.W.N. 158, 38 O.L.R. 177.—LATCHFORD, J. (CHrs.)

2. Magistrate’s Conviction—Motion to Quash—Right to Cer-
tiorari Taken away by sec. 148—Jurisdiction of Magistrate

—Evidence of Offence. *Rex V- Cantin, *Rex V. Weber, 11

0.W.N. 435—Arpp. D1v.
uspicion—Suffic-

3. Search-warrant——Informa.tion——Causes ‘of S
iency—Question for Magistrate—Names of Persons Giving
Information to Informant———Unlanully Bringing Intoxicating

Liquor into County where Act in Foree—Jurisdiction of Police

Magistrate—EWdence——Execution of Warrant by.Informant.

: 3 —Offence—R.S.C. 1906 ch. 152, sec. 117 (c)—Saving Clause,

3 sec. 117 (2)—Liquor Brought in by Accused for himself—

Acceptance of Part of Testimony of Accused—Order for

Destruction of Liquor under sec. 137—Effect of Quashing
Search-Warrant. Rex V. Swarts, 10 0.W.N. 231, 37 O.L.R.

103.—RIpDELL, J. (CHES.)

4. Search-Warrant——Information'—-—Grounds for Suspicion—_——l.{eep-
g Liquor for Sale——Evidence—-—Conthlon——

Law, 5—
3—Rail-

bt S o e -

ing Intoxicatin n—
Police Magistrate——Jurisdiction. Rex v. Bedford, 10 0.W.N.
233, 37 O.L.R. 108.—RIDDELL, J. (gﬂas.)

See Constitutional Law, 9—Trespass, 1.
* CARGO.

' See Contract, 10.
! e CARNAL KNOWLEDGE.

‘ See Criminal Law, 1. y
CARRIERS.

See Contract, 10—Ship.
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CERTIORARI.

Examination for discovery in County Court Action—Application
for Removal into Supreme Court—Jurisdiction of Examiner
—DMinisterial Act—Judgment in County Court—Removal of
Record—Impossibility of Proceeding upon—Discretion—
Advantage — Solicitor — Disputed Retainer — Remedy. Re
Elliott v. McLennan, 10 O.W.N. 136, 36 O.L.R. 573.—~App.
Drv.

See Canada Temperance Act, 1, 2.

CHARGE ON LAND.
See Land Titles Act—Mortgage—Will, 11, 34.

CHARGING ORDER.

See Execution, 1.

CHARITABLE GIFTS.
See Will, 15, 21, 27, 36,

CHARITABLE TUSE.
See Will, 36. :
CHATTEL MORTGAGE.
See Assignments and Preferences, 4—Bills of Sale and Chattel
Mortgages—Judgment, 3—Landlord and Tenant, 2.

’ CHEQUES.
See Banks and Banking, 1, 3.

CHILDREN’S AID SOCIETY.
See Infants, 6. e
CHOSE IN ACTION.
“See Discovery, 1.
CHURCH.
See Will, 15, 36.
CLEARING HOUSE.
See Banks and Banking, 3.

CLOSING OF STREET.
See Railway, 2.

: CODICILS.
"~ See Will.
COLLATERAL SECURITY.
See Promissory Notes, 3. £

COLLISION.
See Negligence, 2, 6, 9—Ship.
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COLLUSION.
See Husband and Wife, 4—Promissory Notes, 2—Vendor and
Purchaser, 8.
COMMISSIONS. °
See Company, 1, 7—Contract, 4—TExecutors and Administrators,
4—Gift, 1—Mortgage, 5 Principal and Agent, 1—Trusts
and Trustees, 3—Vendor and Purchaser, 2.

\ : COMMITTEE.
See Lunatic, 1, 2.

COMMON EMPLOYMENT.
See Negligence, 3, 8. :

COMMON GAMING HOUSE.
See Criminal Law, 3.

COMPANY.

1. Directors—Payment of Dividend Partly out, of Capital—
Ulira Vires —Ratification by Shareholders——Liability to
Refund—Ontario Companies Act, R.8.0. 1914 ch. 178, sec. 15
—Status as Plaintiff of Shareholder who Received and
Retained Dividend —Sec. 95 of Act———Counterclaim of

COmpany—-Commission Paid to Director—Sec. 92 of Act

—Sums Paid to Promoters by Vendor-promoter before
h of Trust—Parties—

Incorporation of Company—Breac

By-Laws and Resolutions of Directors——-Conﬁrmation by
Shareholders—Ineffectiveness. Crawford V- Bathurst Land
and Development Co. Limited, 11 O-W-N. 51, 37 O.L.R. 611.

—MASTEN, J.

9. Powers of — Contract — Guaranty — «Advances’— Ontario'
Companies Act, 2 Geo. V. ch. 31, sec. 23 (1) (d), (k)——Amgnd-
ing Act, 6 Geo. V. h. 35, sec. f—Building Contract—Sub-

stantial Compliance with by Contractor—-Recovery by Con-

tractor against Guarantor—Sum Required to Remedy Defects

—Deduction from Amount O
antor—Claim of Trustee. Diebel v.
Co., 10 O.W.N. 406, 11 O.W.N. 304, 37 O

: 0.L.R. 407.—BoxD, C.—Avrp. D1v.
3. Shares—Transfer on Books of Company—Issue as to Owner-

ship—Brokers — Share-certiﬁcates——Unlawf ul Issue— Find-
ings of Fact—Costs. Lorsch & Co. V. Shamrock Consolidated

Mines Limited, 11 O.W.N. 357.—LENNOX, s

f Contract in Favour of Guar-
Stratford Improvement
L.R. 492, 38

e
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COMPANY—(Continued).

4. Winding-up—Claim upon Assets—Lease of Machinery—
Contract—Payments for Repairs and Deterioration—Order
of Judge on Appeal from Master’s Rulings—Leave to Appeal
to Divisional Court—Winding-up Act, R.S.C. 1906 ch. 144,
sec. 101. Re Durnford Elk Shoes Limited, 11 O.W.N. 105.—
Boyp, C. (Curs.)

5. Winding-up—Contributories—Directors—Misfeasance—Wind-
ing-up Act R.S.C. 1906 ch. 144, sec. 123—Shares Issued to
Nominees of President of Company—Absence of Consideration
—Unpaid Shares—Liability of Persons Accepting—Value of
Shares—Transfer before Winding-up Order—Dividends Paid
in Diminution of Capital—Reliance of Directors on State-
ments Produced—Absence of Audit—Ontario Companies Act,
7 Edw. VII. ch. 34, secs. 36, 123, 130—Wilful Inattention
to Duty—Moneys Voted and Paid to Directors—Illegality
—Votes of Persons Interested—Companies Act, 2 Geo. V.
ch. 31, secs. 90, 91—Breach of Trust—Liability of Directors
for Sums Voted to Co-directors—Finding of Fact—Appeal.
Re Owen Sound Lumber Co., 11 O.W.N. 306, 38 O.L.R. 414.
—ApPp. Div.

6. Winding-up—Contributory—Order of Judge in Court—Leave
to Appeal—Winding-up Act, R.S.C. 1906 ch. 144, sec. 101.
Re Port Arthur Waggon Co. Limited, Smyth’s case, 11 O.W.N.
162.—RippELL, J. (CHES.)

7. Winding-up—Creditor’s Claim—Special Privilege over Ordin-
ary Creditors—“Clerk or other Person’—‘“Arrears of Salary
or Wages”’—Winding-up Act, R.S.C. 1906 ch. 144, sec. 70—
Sales-agent—Contract—Commissions. Re Parkin Elevator
Co. Limited, Dunsmoor’s Claim, 10 O.W.N. 66, 123, 275, 37
O.L.R. 277.—FarLconBrIDGE, C.J.K.B.— MippLETON, J.
(CHRrs.).—App. Div.

8. Winding-up—Delegation of Powers of Court to Master—
Order of Judge Giving Leave to Creditor to Bring Action to
Enforce Claim—Right of Appeal from—Leave to Appeal—
Future Rights—Discretion of Judge in Allowing Action to
be brought—Exercise of, upon Wrong Principle—Reversal
on Appeal—Winding-up Act, R.S.C. 1906 ch. 144, secs. 22,
23, 101, 110, 133. Re J. McCarthy & Sons Co. of Prescott
Limited, 11 O.W.N. 48, 98, 38 O.L.R. 3.—App. Di1v.

9. Winding-up—Transfer of Company’s Land—Misfeasance of
Directors—Order for Production of Books and Documents of
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COMPANY—(Continued).
Transferee—company——Jurisdiction—W'mding—up Act, R.S.C.
1906 ch. 144, secs. 108, 117, 119—Rule 350—Person”—
“Action”—Fxamination of Person—DBasis of Subsequent
Proceedings. Re Toronto Rowing Club, 10 O.W.N. 178, 37
0.L.R. 23—Boyp, C. (CHrs.)

See Appeal, 1—Assignments and Preferences, 6—Banks and’
Banking, 4—Contract, 1, 17, 19, 20, 23, 32—Execution, 1, 2
—FExecutors and Administrators, 1—TFraud and Misrepre-
sentation, 5—Landlord and Tenant, 1—Libel, 3—Municipal
Corporations, 15—Will, 29, i

COMPENSATION.

See ExeCl{tOrs and Administrators, 3, 4—Highway, 9—Infants, 2—
Municipal Corporations, 4-9—Railway, 2, 3—Will, 33.

COMPROMISE.
See Contract, 11—Trial, 1.

CONDITION.
See Deed, 3—Husband and Wife, 3—will, 11, 25.

CONDONATION.
See Husband and Wife, 7.

CONDUCTOR. .

See Railway, 9. .
CONDUIT.

See Damages, 1.
CONFESSION.
See Criminal Law, 1.

" CONFLICTING DECISIONS.

See Appeal, 12.
CONSENT.

; Sge Street Railway, 2.

CONSENT MINUTES.

See Judgment, 2.
; CONSIDERATION.

See Contract, 11—Mortgage, 5.

i CONSPIRACY.
See Criminal Law, 12—Libel, 1.

43—11 o.W.N.
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CONSTABLE.
See Costs, 6—New Trial—Ontario Temperance Act, 4, 6—
Trespass, 1.

CONSTITUTIONAL LAW. |
1. Action against Hydro-Electric Power Commission of Ontario
—TFiat of Attorney-General—Refusal—Power Commission
Act, R.S.0. 1914 ch. 39, sec. 16—Intra Vires—Lieutenant-
Governor in Council—Discretion—Powers of Court—Cov-
enants in Agreement—Ontario Niagara Development Act,
6 Geo. V. ch. 20—Use of Niagara River for Production of
Electrical Power—R.S.0. 1897 ch. 322—Judicature Act,
sec. 16 (g)—Riparian Proprietors—Rights of Navigation—
Petition of Right—Water Powers Regulation Act, 6 Geo.
V. ch. 21—Action against Attorney-General —Powers
of Court—Control of Executive by Courts—Summary Dis-
missal of Action—Abuse of Process of Court. FElectric De-
velopment Co. of Ontario Limited v. Attorney-General for
Ontario and Hydro-Electric Power Commission of Ontario, 11
0.W.N. 17, 297, 38 O.L.R. 383.—MippLETON, J.—APP. Di1v.

2. Liquor License Act, R.S.0. 1914 ch. 215, sec. 141—Amendments
by 4 Geo. V. ch. 37, sec. 5, and 5 Geo. V. ch. 39, sec. 33—
Intra Vires—Municipality in which no Tavern or Shop
License is Issued”’—Municipality where Canada Tem-
perance Act in Force—Application of sec. 141—Attempted
Confinement ,to Local Option Municipalities—Effect of
Headings in Statutes—3 & 4 Geo. V. ch. 2 (O.) Re Rex v.
Scott, 10 O.W.N. 366, 11 O.W.N. 132, 37 O.L.R. 453.—
SuTtHERLAND, J. (CHRs.)—APP. D1v. (See PoricE Magis-
TRATE.) ' :

CONSUMER.

See Revenue.

CONTEMPT OF COURT.

School Trustees—Township Councillors—Continuation School—
Failure to Obey Orders of Court—Obedience Tardily Yielded
—Remedy under Rule 552—Costs. Re West Nissoury
Continuation School, 11 O.W.N. 333, 38 O.L.R. 478.—
MippLETON, J.

See Appeal, 2—Husband and Wife, 3—Infants, 3.

CONTINUATION SCHOOLS.
~ See Contempt of Court—Schools, 1.

CONTINUING SECURITY.
See Promissory Notes, 3.
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CONTRACT.

1. Advances to Owner of Mining Claims—Agreement to Allot
Shares in Mining Property when Company Incorporated—
Failure to Incorporate—Interest in Property—Declaration— :
Parties—Trustee—Creation of Trust. Howe V. Irish, 11
0.W.N. 359.—Aerp. D1v.

2. Agreement as to Land by Tenants in Common—Intention to
Sell—Judgment for Partition or Sale—Postponement of
Proceedings under, until Expiry of Period Mentioned in
Agreement. Morris v. Morres, 11 0O.W.N. 37.—Avrp. D1v.

3. Agreement to Pay Money and Deliver Bonds—Action to
Enforce—Failure to Deliver Bonds—Money Damages Based
on Par Value of Bonds—Form of Judgment—Claim over
for Indemnity or Contribution—Third Parties. Powell v.
Weaver, 11 O.W.N. 338.—MIDDLETON, 3

4. Agreement to Procure Loan of Money at Current Rate—
Breach—Evidence—Onus—Commission—Duty of Agent—
Appeal—Reduction of Amount of Judgment—Costs. Zoller
v. Tanner & Gates, 11 O.W.N. 380.—Arp. D1v.

5. Agreement to Supply Bye-product of Manufacture—Promise
—Gift—Waiver. Kitchen v. Malcolm, 11 O.W.N. 336.—
Brirron, J. ;

6. Architect—Services in Connection with Erection of School
Building—Liability of School Board for Payment—Absence
of Writing and Seal—Acceptance of Plans and Adoption of
Action of Committee and Members of Board—Misunder-
standing as to Limit of Cost of Building—Evidence—Allow-
ance to Architect. Nicholson v. St. Catharines Collegiate

. Institute Board, 11 O.W.N. 236, 256.—FALCONBRIDGE,
C.J.K.B.

7. Building Contract—Action by Contractor for Amount Due
upon Contract—Rulings of Architect—Cross-claim by De-
fendant for Damages for Bad Work—Court not Precluded
from Determining Claim on Merits—Assessment of Damages
—DMoney Paid into Court—Set-off —Costs. Bull v. Stewart,
11 O.W.N. 43.—Aep. D1v.

8. Building Contract—Alterations in Building—Work not Fin-
ished because of Subsidence—Fault of Contractor—Absence
of Intervention by Owner—New Work Done by Contractor
—Liability of Owner—Work Done to Arrest Further Sub-
sidence—Deduction of Sum for Damages. Galbreath v.
Crich, 10 O.W.N. 347, 37 O.L.R. 424.—App. Div.
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CONTRACT—(Continued).

9. Building Contract—Sub-contract—Delay of Sub-contractors—

10.
Tk
12.

13.

14.
15.

16.

kit

—Waiver—Reasonable Time for Delivery of Material and
Completion of Work—Reasons for Delay—Breach of Con-
tract—Damages—Costs. Norcross Brothers Co. v. Henry
Hope and Sons of Canada Limited, 11 O.W.N. 156.—CvrLuTE, J .

Carrier by Ship—Capacity of Ship—Knowledge of Shipper—
— “Cargo’’— Correspondence— Deficiency in Tonnage —
Breach of Contract—Damages. Thompson v. Canada Pebble
Co., 11 O.W.N. 396.—LATCHFORD, J.

Compromise of Claim against Estate of Deceased Person—
Promise of Executor to Pay Sum in Settlement—Acceptance
—Consideration—Forbearance. Francisv. Allan, 11 O.W.N.
259.—KELry, J.

Conveyance of Land—Oral Agreement to Account for
Proceeds of Land when Sold—TFailure to Prove—Absence of
Fraud—Account—Statute of Frauds—Limitations Act.—
Moffatt v. Beardmore, 11 O.W.N. 195.—BriTTON, J.

Formation—Correspondence—Quotation of Prices for Supply
of Coal—Non-acceptance—Absence of Mutuality of Obli-
gation—Fraud—Right . to Rescind Contract (if Made).
*Greenberg v. Lake Simcoe Ice Supply Co., 11 O.W.N. 439.
~—LATCHFORD, J.

Formation—Sale of Goods—Correspondence—Evidence—
Statute of Frauds. Crawford v. McMillan, 11 O.W.N. 308.—
Arp. Div.

Formation — Sale of Goods — Correspondence — Failure to
Shew Consensus ad Idem. Hay v. Green, 11 O.W.N. 97.
—App. Div.

Furnishing Work and Material—Breach—Delay—Right to
Repudiate—Measure of Damages—Deduction from Contract
Price of Sum to be Expended in Completion—Anticipated
Loss on Contract to be Compensated by Advertising Benefit
—Element in Assessment. Mortimer Co. Limated v. Dominion
Suspender Co. Limited, 11 O.W.N. 397.—SUTHERLAND, J.

Hire of Chattel—Personal Liability of Defendant—Liability
of Incorporated Company—Material Alteration in Written
Contract. Flexlume Sign Co. Limited v. Vise, 11 O.W.N.
44.—Arp. D1v.
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CONTRACT—(C ontinued).

18. Indemnity and Guaranty—Action t0 Enforce—Defence—
Fraud and Misrepresentation~—Failure to Prove—Finding of
'.I‘rlal Judge—Appeal. Baldry Yerburgh & Hutchinson Lim-
ited v. Williams, 11 O.W.N. 173.—App. DIV.

19. Joint Dealings of Uncle and Nephew in Mining Lands and
Uncle—Agreement as to

Company-shares—Moneys Paid by

Sale of Shares—Alleged Breach " _Conversion of Shares—
Failure to Prove—Evidence—Damages. Konkle v. Konkle,
11 O.W.N. 242, 433.—MIDDLETON, J—App. D1V,

20. Lease of Machinery—Provision for Cancellation upon In-

solvency of Lessee-company——l’ayment of Sums to Put
Machinery in Good Order and for Deterioration— raud on

Insolvency LaWS——Penalty——LeSSor’s Claim Made uponl
__Construction an

Contract in Winding-up of Company
Enforcement of Contract. Re Durnford Elk Shoes Limited,

11 O.W.N. 59.—MIPDLETON, ue

2L Ma}lufacture and Supply of Patented Articles——Commercial
Failure—New Contract—Promissory Note—Breaches of
Contract—Waiver—Return of Money Paid———Re-assignment

of Patent. Acme Stamping and Tool Works Limated V.

McMillan, 11 O.W.N. 300.—App. DIV.

22. Money Demand Arising out of Dealing in Land—Evidence—
Weight of—Independent Advice. Bowerman v. Stephens,
11 O.W.N. 255—FALCONBRIDGE, C.J.K.B.

23. Municipal Corporation——Electric Light Company—FPowers
of—Overhead System——Erection of Poles in Highways——.loint
Stock Companies Letters Patent Act, R.S.0. 1877 ch. 150—
45 Vict. ch. 19, secs. 2, ; pon”—-—Conditlon Pre-
cedent——“May”——Necessity for Formal ivi
Right to Company to Erect Poles—Acquies
—Agreement as t0 Undergroun:
Effect—Subsequent Agreement

(if any) as to Overhead System- Toronto
W.N. 169, 38 O.L.R. 72.—P.C.

v. City of Toronto, 11 O.W.

94 Permission to Draw Water from Neighbouring Land—Con-

struction of Written Agreeme t—Lease—Right
] License not Binding Land—Registry Act

in Gross—Persond :
— Notice—Agreement between Strangers to Title. Naegele
v. Oke, 10 O.W.N. 185, 37 O.L.R. 61.—Arp. D1v.
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25.

26.

27.

28.

29.

30.

31.

32.

See
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CONTRACT—(Continued).

Promise to Pay Money—Evidence—Forgery—Scheme to
Defraud—Findings of Fact of Trial Judge—Appeal. Laurin
v. 8t. Jean, 11 O.W.N. 65.—Arp. D1v.

Sale of Goods—Formation of Contract from Correspondence
—Acceptance of Offer—Absence of Ambiguity—Breach by
Failure of Vendor to Deliver Goods—Abandonment—Rise
in Market-price—Failure to Prove Damage—Time of
Breach. Powers & Son v. Hatfield & Scott, 11 O.W.N. 109.
—Aprp. Div.

Sale of Goods—Non-delivery—Breach—Counterclaim—Find-
ings of Fact of Trial Judge. Canadian Hood-Haggie Co. v.
Samuwell, 11 O.W.N. 366.—KgLLy, J.

Sale of Hotel Business—Action for Balance of Purchase-
money—Terms of Contract not Fully Carried out by Vendor
—TFailure to Procure Lease of Premises Freed from Option
to Purchase Business—Possession Given and Rent Paid—
Liquor License Transferred and Business Carried on—Part
Failure of Consideration—Damages Offset pro Tanto against
Balance of Price—Implication of Term as to Prohibitory
Liquor Law. Loudon v. Small, 11 O.W.N. 268.—LaATcH-
FORD, J.

Services—Quantum Meruit—Fraudulent Conveyance—Set-
ting aside—Amendment—Creditors’ Claims. Farley v. Farley,
11 O.W.N. 317%—KELLY, J.

Supply of Natural Gas—Construction—“City of Chatham
—Inclusion of Territory Subsequently Annexed to City—
Estoppel—Injunction—Costs. Union Natural Gas Co. v.
Chatham Gas Co., 11 0.W.N. 353, 38 O.L.R. 488.—LENNOX, J.

Timber—Delivery not Made as Agreed—Deduction from
Price—Quality of Timber — Inferiority — Counterclaim —
Damages—Extinction of Plaintiff’s Claim—Dismissal of
Action—Costs—Appeal. Thorne v. Hodgson, 11 O.W.N.
135.—App. Div.

Winding-up of Contracting Company—Moneys Payable to
Company in Respect of Contract—Assignment to Bank—
Claims of Wage-earners and Material-men—nPriority—Con-
struction of Contract. Re Canadian Mineral Rubber Co.
Limited, 11 O.W.N. 135.—Arp. D1v.

Assignments and Preferences, 2—Banks and Banking—Com-
pany, 2, 4, 7—Covenant—Deed—Fraud and Misrepresenta-
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CONTRACT—(Continued).
tion, 2—Guaranty—Husband and Wife—Illegal Combina~
tion—Improvements—Infants, 1—Insurance— Judgment —
Mechanics’ Liens—Mortgage—Municipal Corporations, 10,
14—Principal and Agent—Release, 1, 2—Sale of Goods—
Street Railway, 1, 2—Vendor and Purchager—Will, 34—
. Writ of Summons, 2.

CONTRACT OF HIRING.
See Damages, 3.
CONTRIBUTION.
See Contract, 3—Costs, 2—Mortgage, 10.

CONTRIBUTORIES.
See Banks and Banking, 5—Company, 5, 6.

CONTRIBUTORY NEGLIGENCE.
See Highway, 3-6—Master and Servant, 2—Negligence, 2, 9, 10
—Railway, 6—Street Railway, 5.

CONVERSION.
See Contract, 19—Judgment, 3—Trespass, 2—Will, 12.

CONVICTION.
See Canada Temperance Act—Criminal Law—Liquor License
Act—Municipal Corporations, 3—Ontario Temperance Act.

CORONER.
See Criminal Law, 7.
CORPORATION.
See Company—Municipal Corporations.
CORROBORATION.
See Deed, 2—Evidence, 1—Husband and Wife, 5.
COSTS. =

1. Interpleader Issue—Goods Seized under Execution Claimed by
Son of Execution Debtor—Issue Found in Favour of Execu-
tion Creditor with Costs—Motion to Compel Execution
Debtor to Pay Costs or to Enforce Payment against Surplus
of Goods. Young v. Spofford, 11 0.W.N. 232, 253.—MIDDLE-
ToN, J. (Curs.)—FaLconBrmGe, C.J.K.B. (Curs.)

2. Partnership Action—Incidence of Costs—Contribution—In-
terlocutory Costs—Trustee—Misconduct—Parties. Stirton
v. Dyer, 11 O.W.N. 15.—MIDDLETON, J;



474 THE ONTARIO WEEKLY NOTES.

COSTS—(Continued).

3. Scale of Costs—Action in Supreme Court—J udgment Directing
Reference to Assess Damages and for Payment of Costs
forthwith—Damages Assessed at Sum within J urisdiction of
County Court—Rule 649—Application of—“Order to the
Contrary.”  Avery & Son v. Parks, 11 O.W.N. 385,
38 O.L.R. 535.—MIppLETON, J. (Cugs.)

4. Security for Costs—Action against Local Board of Health
and Medical Officer of Health—Death of Diphtheria Patient
—Negligence—Fatal Accidents Act—Public Authorities Pro-
tection Act, R.S.0. 1914 ch. 89, sec. 16—Interpretation Act,
R.S.0. 1914 ch. 1, sec. 29 (z)—*“Person”—Assumption of
Defence by Municipal Corporation—Incurring of Costs by
Defendants—Insolvency of Plaintiffs—Proof of—Affidavits—
Leave to Supplement—Public Health Act, R.S.0. 1914 ch.
218, sec. 26—Reduction in Amount of Security. Simpson v.
Local Board of Health of Belleville, 11 O.W.N. 139, 226, 38
O.L.R. 244.—M1pLETON, J.—APpP. DIV,

5. Security for Costs—Pracipe Order—Claim of Defendant
against Third Party—Service of Notice—Place of Residence
of Defendant not Stated in Notice—Writ of Summons
Served along with Notice—Residence of Defendant Stated
to be out of Jurisdiction—*Plaintiff”’—Judicature Act,
R.S.0. 1914 ch. 56, sec. 2 (r)—Rules 165 (2), 169, 375.
Toronto General Trusts Corporation v. Kinzie, 11 O.W.N.
29.—SUTHERLAND, J. (CHgs.)

6. Security for Costs—Public Authorities Protection Act, R.S.0.
1914 ch. 89, sec. 16—Action against Police Officers—Entry
of Dwelling-house without Search-warrant—Trespass—Arrest
without Warrant—Execution or Intended Exeeution of
Duty—Bona Fides—Good Defence on Merits—Criminal
Code, sec. 80. *McTavish v. Lannin and Aidtchison, 11
O.W.N. 402, 445.—CaMERON, MasTER IN CHAMBERS —
MmpLeroN, J. (CHEs.) :

7. Security for Costs—Sheriff Executing Writ of Fi, Fa.—Person
Fulfilling Public Duty—Public Authorities Protection At
R.S.0. 1914 ch. 89, secs. 13, 16—62 Vict. (2) ch. 7, sec. 3.
Maple Leaf Lumber Co. v. Caldbick and Prerce, 11 O.W.N.
194, 38 O.L.R. 205.—M1ppLETON, J. (CHrs.)

8. Set-off—Separate Awards of Costs in Same Action—Solicitor’s
Lien—Security for Costs—Delivery out of Bond and Pay-
ment of Money out of Court. St. Jean v. Laurin, 11 O.W.N.

- 350.—FaLconBriDGE, C.J.K.B. (CHgs.)
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COSTS—(Continued).

9. Taxation—Adjournment of Trial—Several Actions—One Mo-

tion to Adjourn—Copies of Affidavits—Rule 193—Costs
Thrown away—Preparation for Trial—Correspondence—
Counsel Fees—Diseretion of Taxing Officer—Appeal—Wit-
ness Fees. Smith v. Ontario and Minnesota Power Co., 11
0.W.N. 337.—MASTEN, J. (CHRS.)

10. Taxation—Item 9 of Tariff—Interpleader Proceedings—

Final or Interlocutory—Rule 3 (b)—“Action.”” *Western |
Canada Flour Mills Co. Limated v. D. Matheson & Sons, 11
O.W.N. 448.—Mvurock, C.J. Ex. (CHRrs.)

11. Taxation—Report of Master—Allowance of Costs—Report

See

Set aside—Reference back—Costs not yet Awarded—Motion
to Set aside Appointment for Taxation—Costs of. Peppiatt
v. Reeder, 11 O.W.N. 356.—MIDDLETON, J.

Appeal, 10, 14—Arrest—Assessment and Taxes, 9—Assign-
ments and Preferences, 1, 2, 4, 6—Company, 3—Contempt
of Court—Contract, 4, 7, 9, 30, 31—Criminal Law, 5—
Damages, 1, 2—Division Courts, 1, 2—FEvidence, 1, 4—
Executors and Administrators, 4, 5—Fixtures—Gift, 1—
Highway, 7—Husband and Wife, 1, 4—Infants, 6—Injunc-
tion—Insurance, 10, 11—Interpleader—Judgment Debtor—
Libel, 1, 2—Mortgage, 4, 5, 6, 9, 10—Municipal Corporations,
5, 9—Negligence, 6, 9—Ontario Temperance Act, 4, 6—
Railway, 7—Release, 1—Schools, 1—Settlement of Action—
Solicitor, 1—Trial, 1, 2—Trusts and Trustees, 1, 3—Vendor
and Purchaser, 2, 3, 4—Water, 2—Will, 1, 2, 3, 9, 12, 36—
Writ of Summons, 2.

COUNSEL FEES.

See Costs, 9.

See

See

COUNTERCLAIM.
Company, 1—Contract, 27, 31—Discovery, 1—Insurance, 3
—Practice, 3—Sale of Goods, 1—Trespass, 2.

COUNTY COURT JUDGE.
Assessment and Ta.xes, 1, 2, 6—Parliamentary Elections—

Schools, 2
COUNTY COURTS.

See Certiorari—Costs, 3—Courts.

COURT OF REVISION

See Assessment and Taxes, 1, 4.
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COURTS.

Jurisdiction—Judicature Act, R.S.0. 1914 ch. 56, secs. 32 (2),
(3), 119—County Court Action—Power of County Court
Judge to Refer Case to Divisional Court of Appellate Division
—“Prior known Decision”’—*‘Judge of Co-ordinate Author-
ity’’—Decision of County Court Judge in Division Court—
Whether Binding on Judge in County Court. City of Toronto
v. Morson, 10 O.W.N. 322, 37 O.L.R. 369.—App. Div.

See Appeal—Costs, 3—Division Courts—Surrogate Courts.

COVENANT.
Restraint of Trade—Master and Servant—Unreasonable Restric-
tions—Public Interests—Protection of Master—Inseparable

Provisions—Refusal to Enforce Contract. George Weston
Limited v. Baird, 10 O.W.N. 399, 37 O.L.R. 514—App. Div.

See Bills of Sale and Chattel Mortgages, 1—Deed, 3—Judgment,
7—Landlord and Tenant, 1, 5—Mortgage, 3, 10.

CREDITORS.
See Assignments and Preferences—Bills of Sale and Chattel
Mortgages, 2—Company—Contract, 29.

CRIMINAL LAW.
1. Carnal Knowledge of Child—Evidence—Confession—Insuf-
ficiency to Support Conviction. Rex v. Blyth, 11 O.W.N.
406.—Arp. D1v.

9. Justice of the Peace—Conviction—Order Quashing for Want of
Jurisdiction—Order of Judge in Chambers Protecting Magis-
trate against Action—Right of Appeal—Public Authorities
Protection Act, R.S.0. 1914 ch. 89, secs. 3, 4, 8—Judicature
Act, R.S.0. 1914 ch. 56, secs. 26, 63—Qualified Protection—
Exception as to Things Done Maliciously and without
Reasonable and Probable Cause. Re Lascelle and Wholehan,
11 O.W.N. 113,38 O.L.R. 119. —Arp. Div.

3. Keeping Discrderly House—Common Gaming-house—Police
Magistrate’s Conviction—Imprisonment—Appeal to Sessions
—Order for Bail—Failure of Prisoners to Enter into Recogni-
zances—Habeas Corpus—Right of Appeal-—Motion to Quash
Conviction—Evidence—Club-house Kept for Gain—*‘ Keep-
ers’’—Persons Assisting in Care and Management—Criminal
Code, secs. 226, 228, 749, 750, 797 (Amended by 3 & 4 Geo.
V. ch. 13, sec. 28). Rex v. Merker and Daniels, 10 O.W.N.
452, 37 0.L.R. 582.—RippELL, J. (CHES.)
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CRIMINAL LAW—(Continued).

. Keeping ‘“House of Ill-fame’—Magistrate’s Conviction—
Jurisdiction—Criminal Code, R.S.C. 1906 ch. 146, sec. 774—
Amendment by 8 & 9 Edw. VII. ch. 9—*Disorderly House »—
Power to Amend Convietion—Criminal Code, secs. 791, 852,
1124. Rex v. Darroch, 10 0.W.N. 193, 37 O.L.R. 27.—Bovp,
C. (Curs.)

. Magistrate’s Conviction—Breach of Municipal By-law—
—Failure to Prove By-law—Motion to Quash Conviction—
Attempt to Uphold under sec. 238 (e), (f), (g9) of Criminal
Code—Vagrancy—Order Quashing Conviction—Costs—Pro-
tection of Magistrate and Persons Acting under Conviction.
Rex v. Geiger, 11 O.W.N. 66.—MIDDLETON, J. (CHRs.)

6. Magistrate’s Conviction—Motion to Quash—Appeal to Divis-
ion Court Quashed because Security not Given—Ontario
Summary Convictions Act, R.S.0. 1914 ch. 90, sec. 10 (1),
(3)—Criminal Code, sec. 1122—Remedy by Appeal—Forum
—Objection to Motion. *Rex v. Chappus, 11 O.W.N. 388.
—SuTHERLAND, J. (CHRS.)

S

ot

7. Murder—Evidence—Depositions of Witnesses at Coroner’s
Inquest and Preliminary Investigation—Witnesses Called
by Crown at Trial—Contradiction of Former Statements—
Cross-examination by Crown Counsel of Witnesses as Ad-
verse—Admissibility of Depositions* Confined to Purpose
of Discrediting Witnesses—Canada Evidence Act, secs. 9,
10, 11—Judge’s Charge—Absence of Objection at Trial—
Stated Case—Misdirection—Effect of—‘‘Substantial Wrong
or Miscarriage”’—Criminal Code, sec. 1019—New Trial.
Rex v. Duckworth, 10 O.W.N. 267, 37 O.L.R. 197.—App.
Drv.

8. Police Magistrate—Issue of Warrant of Commitment—Im-
prisonment of Defendant—Habeas Corpus—Motion for Dis-
charge—Absence of Conviction—Minute of Adjudication—
Suspended Sentence—Criminal Code, secs. 242A, 1081.
Rex v. Knight, 11 O.W.N. 190.—SUTHERLAND, J. (CHrs.)

9. Rape—Bail. Rex v. Pyburn, 11 O.W.N. 61.—RmpELL, J.
(CHgs.) :

10. Theft—Conviction—Police Magistrate for City—Jurisdiction
—Place of Offence—Place of Residencé of Accused—Criminal
Code, sec. 577—Railway Conductor—Appropriation of
Money Received from Passenger—Evidence—Penalty—Fine
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CRIMINAL LAW-—(Continued).

—Authority to Impose—Criminal Code, secs. 773 (a), (b), 777
(5), 780, 1035, 1044. Rex v. Sinclair, 10 0.W.N. 119, 36 O.L.R.
510.—CLuTE, J. (CHRs.) See next case.

11. Theft—Summary Trial by Police Magistrate—Conviction—
—Motion to Quash—Refusal—Appeal to Divisional Court
—Jurisdiction—Criminal Code, secs. 777 (5), 797, 1013.
Rex v. Sitnclasr, 11 O.W.N. 131, 38 O0.L.R. 149.—App. Di1v.

12. Trial for Conspiracy—Evidence—Depositions of Witness
Taken at Former Trial-—Absence of Witness from Canada—
Proof of—Authentication of Depositions—Criminal Code, sec.
999—Time for Signing by Judge—Injustice to Defendant—
Same Judge Presiding at both Trials—Judge’s Charge—
Misdirection or Nondirection—Criminal Code, see. 1019—
Substantial Wrong or Miscarriage. *Rex v. Baugh, 11
O.W.N. 382.—Arp. Div.

See Assignments and Preferences, 2—Canada Temperance Act—
Liquor License Act—Motor Vehicles Act—Municipal Cor-
porations, 3—New Trial—Ontario Temperance Act—Police
Magistrate—Revenue.

CROWN.
See Parties.
CROWN ATTORNEY.
See Assignments and Preferences, 2.

CUSTODY OF INFANTS.
See Husband and Wife, 7—Infants, 2, 6.

; CUSTOMER.
See Banks and Banking.
DAM.
See Water, 2, 3. ;
DAMAGES.

1. Construction of Conduit in City Street—Negligence—Injury
to Gas-pipe—Escape of Gas—Breach of Duty to Restore—
Continuance—Cause of Action—Vendee of Gas Company—
Tort—Duty to Minimise Damages—Reduction of Damages
on Appeal—Costs. Hamulton Gas and Light Co. and United
Gas and Fuel Co. v. Gest, 10 O.W.N. 246, 37 O.L.R. 132,—
Arp. Div. :

2. Deceit—Measure of Damages—Method of Estimating—Mas-
ter's Report—Appeal—Reference back—Costs. Peppiatt v.
Reeder, 11 O.W.N. 100.—Arpr. Drv.
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DAMAGES—(Continued).

3. Master and Servant—Contract of Hiring—Breach—Salary for
Unexpired Portion of Term—Mitigation according to Chances
of Obtaining Employment—Profits of Business Venture—
Employment of Time and Ability as well as Responsibility
and Assets—Nominal Damages—Guaranty. Cockburn v.
Trusts and Guarantee Co., 10 O.W.N. 388, 11 O.W.N. 301, 37
0.L.R. 488, 38 0.L.R. 396.—MIDLETON, J.—APP. DIv.

See Banks and Banking, 3—Contract, 3, 7-10, 16, 19, 26, 28, 31—
Costs, 3—Fraud and Misrepresentation—Highway, 3, 4—
Land—Libel, 4—Mechanics’ Liens, 1—Municipal Corpora-
tions, 8—Negligence, 5, 9—Nuisance, 2, 4—Railway, 7—
Release, 1—Sale of Goods, 3—Trade Mark—Trespass, 2—
Trial, 1—Vendor and Purchaser, 5—Water, 2, 3—Wwill, 12.

DEATH.
See Execution, 3—Gift, 1~Insurance—~Negligence, 3, 6, 7—
Will.
DEBENTURES.
See Assessment and Taxes, 4—Schools, 3.

- DECEIT. .

- See Damages, 2—Fraud and Misrepresentation—Trade Mark.

DEDICATION.
See Highway, 1, 7—Municipal Corporations, 13.

DEED.

1. Action by Administrators of Estate of Grantor to Set aside—
Evidence—Mental Incapacity—Undue Influence—Lack of
Independent Advice. Capital Trust Corporation v. Teskey,
11 O.W.N. 336.—BRrITTON, J.

2. Action to Set aside Deeds—Agreement—Quit-claim Deed—
Conveyance of Land—Evidence—Corroboration—Lunatic—
Lunacy Act, R.S.0. 1914 ch. 68, sec. 37. Jenner v. Bere, 11
0.W.N. 390.—FaLconBripGE, C.J.K.B.

3. Conveyance of Land—Agreement of Grantee to Maintain
Grantor — Covenant — Breach — Condition — Forfeiture —
Relief against—Right of Entry—Evidence—Waiver. Bur-
dick v. Stathan, 11 O.W.N. 213, 360, 38 O.L.R. 227.—Mip-
DLETON, J.—APP. Div.

4. Conveyance of Land—Illegal Consideration—Stifling Prose-

cution — Threats — Duress—Agreement to Hold Deed as
Security. Boon v. Fair, 11 O.W.N. 177 —SUTHERLAND, J
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DEED—(Continued).

5. Conveyance of Land in Contemplation of Marriage—Grant to
Trustee to Uses of Wife—‘‘His Heirs and Assigns for ever’’—
Habendum—Separate Use of Wife—Operation of Statute
of Uses—Title to Land—Vendors and Purchasers Act. Re
Bayliss and Balfe, 11 0.W.N. 329, 38 O.L.R. 437 —Cururr, J.

6. Conveyance of Land to Daughter—Action to Set aside—
Absence of Fraud—Improvidence—Lack of Independent
Adviece—Bill of Sale—Lease—Rent—Mortgage—Interest,
Angus v. Maitre, 11 O.W.N. 335.—BrrITTON, J.

See Contract, 12—Fraudulent Conveyances—Husband and Wife,
5, 8—Illegal Combination—Pleadinngrusts and Trustees

2—Water, 3.
DEFAMATION.
See Libel.
DEMAND.
See Schools, 1.
DEPOSITIONS.

See Criminal Law, 7,.12.

DESTRUCTION OF LIQUOR.
See Canada Temperance Act, 3.

DEVISE.
See Limitation of Actions, 2—Vendor and Purchaser, 8—Will.

DEVOLUTION OF ESTATES ACT.
See Partition—Will, 34.

DIRECTORS.
See Company, 1, 5, 9—Executors and Administrators, 1.

DISABILITY.

See Insurance, 1—Limitation of Actions, 1.

DISCOVERY.

1. Examination in Ontario of Party Resident out of Ontario—
Defendant by Counterclaim—Rules 328, 329, 345 (2)—Ex-
amination Confined to Counterclaim—Person for whose
Benefit Action Brought—Assignor of Chose in Action.
Stockbridge v. McMartin, 11 O.W.N. 121, 38 O.L.R. 95—
MippLETON, J. (CHERS.)

2. Examination of Defendant—Refusal to Answer Questions—
Order Striking out Defence. Link v. Thompson, 11 O.W.N.
390.—BgrrrTON, J.
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DISCOVERY—(Continued).

: 3. Examination of Defendant—Secret Process—Disclosure. Ware

v. Henderson, 11 O.W.N. 167.—CAMERON, MASTER IN
CHAMBERS. -

4. Examination of Plaintiffi—Time for—Rule 336—Statement of
Defence Delivered, but Particulars Ordered and not De-
livered. Foster v. Maclean, 11 O.W.N. 109.—App. D1v.

5. Production of Documents—Affidavit on Production—Right to
Contradict. Forbes v. Davison, 11 O.W.N. 61, 86.— Rip-
pELL, J. (CHRS.)—MippLETON, J. (CHRS.)

See Appeal, 6, 9—Certiorari—Company, 9—Evidence, 3—
Infants, 3—Judgment Debtor—Libel, 3. ;

5 DISCRETION.

See Certiorari—Company, 8—Costs, 9—Executors and Adminis-
trators, 2—Infants, 4, 6—Libel, 3—Mounicipal Corporations,
10—Trespass, 1—Will, 6, 26. ' :

$ DISORDERLY HOUSE..
See Criminal Law, 3, 4.

DISTRESS.

Rent—Goods of Sub-tenant—Excessive Distress—Sale of Goods
Distrained—Amount Realised more than Sufficient to Pay
Rent—Finding of Fact of Trial Judge—Distress for Taxes—
Payment by Head Tenant—Right to Distrain Goods of
Sub-tenant—Right of Sub-tenant to Surplus Proceeds of
Sale—Ieave to Amend—Refusal. Mundey v. Reid, 11 O.W.N.
238.—MvuLock, C.J.Ex.

See Landlord and Tenant, 2, 3, 4.

- DISTRIBUTION OF ESTATES.

Real and Personal Property in Ontario and in Foreign State—
Wills Act, R.S.0. 1914 ch. 120, sec. 20(3)—Letters of Adminis-
tration with Will Annexed—Grant by Ontario Court—For-
eign Domicile at Time of Death—Will Made in Ontario by
British Subject—Distribution of Estate according to Law of
Succession of Country of Domicile. Re Dartnell, 10 O.W.N.
386, 37 O.L.R. 483.—Bovp, C.

See Will.

DITCHES AND WATERCOURSES ACT.
See Negligence, 5.
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DIVIDENDS.
See Company, 1, 5.

DIVISION COURTS.

1. Action Improperly on List for Trial—Dismissal in Absence of
both Parties—Order Setting aside Judgment—Powers of
Judge—New Trial—Division Courts Act, R.S.0. 1914 ch.
63, sees. 79(2), 104, 123, 226—Motion for Prohibition—Re-
fusal—Appeal—Costs. Re Arnold v. Cook, 10 O.W.N. 113,
398, 36 O.L.R. 504, 37 O.L.R. 909.—KELLY, J. (CHRS.)—
Arp. Drv.

2. Increased Jurisdiction—Division Courts Act, R.S.0. 1914 ch.
63, sec. 62 (1) (d)—Ascertainment of Amount Claimed—
Necessity for Extrinsic Evidence—Lease—Action for Rent
—Liability of Guarantor—Appeal—Dismissal of Action—
Costs. Walsh v. Webb, 11 O.W.N. 326, 38 O.L.R. 457.—
APp. Div,

See Criminal Law, 6.
DIVISIONAL COURTS.

See Appeal—Company, 4—Courts—Criminal Law, 11—Par-
liamentary Elections—Police Magistrate, 1.

. DIVORCE.
See Husband and Wife, 4, 8—Judgment, 5.
DOG.
See Negligence, 1.
DOMICILE.

- See Distribution of Estates—Executors and Administrators, 2—
Husband and Wife, 4—Infants, 7—Surrogate Courts.

DOWER.

Abpplication for Order to Convey Land Free from Dower of Wife
of Mortgagor—Dower Act, R.S.0. 1914 ch. 70, secs. 14 (2),
17—Proof that Mortgagor Alive—Necessity for Ascertain-
ment of Value of Dower where Wife not Disentitled. Re
Haycock, 11 O.W.N. 291.—SUTHERLAND, J. (CHRs.)

See Mortgage, 8—Partition—Will, 4, 9, 24.
DOWRESS.
See Partition.

DURESS.
See Deed, 4.
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, EASEMENT.
ract, 24—Title to Land, 2—Water, 3

;EI"’.FECT OF JUDICIAL DECISIONS.
ation and Award—Courts.

ELECTION.

nents and Preferences, 1—Attachment of Debts—In- -
nce, 12—Partition—Will, 9, 24, 33. ,

ELECTIONS.
liamentary Elections.

ELECTRIC LIGHT COMPANY.

b EMBANKMENT.
msemce, 4.

ENCROACHMENT.
umclpal Corporations, 5—Will, 25.

ENDOWMENT CERTIFICATE
surance, 13.

ENTRIES IN BOOKS.
Vendor and Purchaser, 3.

: EQUALIZATION OF ASSESSMENTS.
Aﬂsessment and Taxes, 6. :

EQUITABLE EXECUTION. -
e Execution, 1. :

EQUITABLE INTEREST.
Will, 33. :

EROSION.
> Nuisance, 4.
: ESCROW.
ift, 1—Husband and Wife, 5
ESTATE.

Title to Land, 3—Will.

: ESTATES TAIL.
- Title to Land, 3—Will, 9, 10.

' ESTOPPEL.
See Banks and Banking, 1—Contract, 23, 30-——Insura.nce, 3—
Principal and Agent, 1, 2.

/

44—11 o.w.N.
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EVIDENCE.

1. Action against Executors of Deceased Mortgagee—Payment
Made on Account of Mortgage—Corroboration—Finding of
Trial Judge—Appeal-—Admission of Additional Evidence—
Evidence Act, R.S.0. 1914 ch. 76, sec. 12—Costs. Bender v.
Toronto General Trusts Corporation, 11 O.W.N. 9, 129 —
Favnconsringg, C.J.K.B.—Arp. Di1v.

2. Action by Personal Representative to Set aside Mortgage
Made by Deceased Person—Denial of Signature of Sub-
seribing Witness—Conflict of Evidence—Finding of Fact of
Trial Judge—Appeal—Mortgage Account. Way v. Shaw
11 O.W.N. 27.—App. D1v.

3. Assignments and Preferences—Assignment for Benefit, of Cre-
ditors—Examination of Assignor—Assignments and Pre-
ferences Act, R.S.0. 1914 ch. 134, sec. 38—Refusal to be
Examined—Fear of Giving Incriminating Answers—Criminal
Prosecutions Pending. Re Ginsberg, 11 O.W.N. 345.—F a1~
coNBRIDGE, C.J.K.B.

4. Judgment—Foreclosure — Reference — Parties — Execution
Creditors—Costs.  Roos v. Swarts, 11 O.W.N. 394.—App.,
Div.

See Arbitration and Award—Assessment and Taxes, 2—Assign-
ments and Preferences, 4, 6—Banks and Banking, 2—Canada
Temperance Aect; 1, 3, 4 — Contract, 4, 14, 19, 22 95
—Criminal Law, 1,3, 7, 10, 12—Deed, 1, 2, 3—Discovery
—Division Courts, 2 — Executors and Administrators, 5—
Fraud and Misrepresentation—Fraudulent Conveyances—
Gift—Guaranty, 2—Husband and Wife, 5, 6—Infants, 5,
6—Insurance, 4, 5, 10—Judgment, 1—Landlord and Tenant,
5,—Libel, 2—Liquor, License Act, 1, 2—Lunatic, 2—Master
and Servant, 1, 2, 3—Master’s Report—Mortgage, 8—
Municipal Corporations, 5, 13—Negligence, 7—New Trial—
Nuisance, 3—Ontario Temperance Act—Promissory Notes,
4—Railway, 5, 6—Receiver—Release, 2—Title to Land, 1,
2—Trial, 2—Trusts and Trustees, 2—Vendor and Pur-
chaser, 1, 2, 3—Water, 1—Will, 1, 2, 3, 23, 32.

EXAMINATION OF PARTIES.
See Discovery—Evidence, 3—Judgment Debtor—Libel, 3.

EXAMINER.
See Certiorari.
EXCESSIVE DISTRESS.
See Distress.
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;i EXCHANGE OF PROPERTIES.
See Fraud and Misrepresentation, l—Mortgage, 3—Vendor and
Purchaser, 1, 2.

2 EXECUTED CONTRACT.
See Municipal Corporations, 14.

EXECUTION.

1. Enforcement against Company-shares—Beneficial Ownership
of Debtor—Company with Head Office out of Ontario—
Receiver by Way of Equitable Execution—Interim Order
_ —Motion to Continue—Notice to Debtor—Charging Order—
" Judicature Act, secs. 140 et seq.—‘Public Company in
Ontario”——Execution Act, secs. 12, 13, 17—Powers of Re-
ceiver—Right to Sell——Application to Amend Receiving
Order. Herold v. Budding, 11 O.W.N. 12, 37 O.L.R. 605.—
MippLETON, J.

2. Seizure and Sale by Sheriff of Company-share—Writ Effective
only from Date of Seizure—Prior Unrecorded Transfer—
Bona Fides—Application by Purchaser to be Recorded as
Owner—Execution Act, R.S.0. 1914 ch. 80, sec. 10—Com-
panies Act, R.S.0. 1914 ch. 178, sec. 60—True Interest of
Execution Debtor alone Exigible. Re Montgomery and
Wrights Limited, 11 O.W.N. 283, 38 O.L.R. 335.—MIDDLE- °
ToN, J. (CHRS.) :

3. Writ of Fi. Fa.—Sale of Land by Sheriff under Writ Renewed
upon Precipe after Death of Execution-plaintiff—Validity
of Sale—Necessity for Revivor of Action or Leave of Court
—Rules 300, 566. Mahaffy v. Bastedo, 11 O.W.N. 149,
38 O.L.R. 192.—App. Div.

See Appeal, 2, 12, 13—Costs, 1, 7—Interpleader—Judgment, 8—
Judgment Debtor—Vendor and Purchaser, 6.

EXECUTION CREDITORS.
See Assignments and Preferences, 5—Bills of Sale and Chattel
Mortgages, 2—Costs, 1—Evidence, 4—Mortgage, 11—
Trusts and Trustees, 2.

EXECUTIVE CLEMENCY.
See Ontario Temperance Act, 9.

EXECUTORS AND ADMINISTRATORS.
1. Action against Administrator of Estate of Intestate—Breach
" of Trust by Intestate—Director of Company—Misfeasance
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EXECUTORS AND ADMINISTRATORS—(Continued).
—Quasi-contractual Obligation—Question of Law—Motion
for Preliminary Trial—Rule 132. Port Arthur Waggon Co. v.
Trusts and Guarantee Co., 11 O.W.N. 88.—MIpDLETON, J.
(CHgs.)

2. Application by Executor for Administration Order—Foreign
Domicile of Testator—Issue of Letters Probate by Foreign
Court—Estate Said to be in Ontario—Attornment to Foreign
Jurisdiction—Discretion to Refuse Order. Re Porter, 11
O.W.N. 363.—MasrtEN, J. (CHRs.)

3. Compensation for Executor’s Services—Quantum. Re Nesbit
11 O.W.N. 93.—SUTHERLAND, J.

4. Compensation for Executors’ Services—Quantum—Appeal—
Commission on Receipts—Allowance for Carrying on and
Managing Business of Testator until Sold—Solicitor-executor
—Professional Services—Trustee Act, R.S.0. 1914 ch. 121,
sec. 67—Costs. Re Smith, 11 O.W.N. 103, 38 O.L.R. 67.—
Boyp, C.

5. Refusal of Executor to Administer Estate—Will—Estate of
Widow durante Viduitate—Failure to Prove Remarriage of
Widow—Claim of Title by Possession—Evidence—Judgment
for Administration—Maintenance of Child Entitled in
Remainder—Improvements under Mistake of Title—Costs.
Trainor v. O’Callaghan, 11 O.W.N. 315.—BRrrITTON, J.

6. Right to Property of Testator—Intention of Relatives in
Possession of Assets to Oppose Grant of Probate of Will—
Injunction. Longstreet v. Sanderson, 11 O.W.N. 166.—
FavLconBripge, C.J.K.B.

See Contract, 11—Deed, 1—Distribution of Estates—Evidence,
1—Improvements—Insurance, 9—Trusts and Trustees, 3—
Vendor and Purchaser, 3—Will.

EXECUTORY GIFT OR DEVISE.
See Will, 13, 22, 31.

EXEMPTIONS.
See Assessment and Taxes, 6-9.
EXPLOSION.
See Negligence, 3.
EXPROPRIATION.

See Highway, 2—Municipal Corporations, 5-0—Railway, 3.



'UI

INDEX. 487

FACTORY.
See Negligence, 4.
FATIR COMMENT.

See Libel, 1, 2, 3.

FALSA DEMONSTRATIO.
See Bills of Sale and Chattel Mortgages, 1—Will, 11. _

FATAL ACCIDENTS ACT.
See Costs, 4—Negligence, 3, 8.

FINAL ORDER. X
See Appeal, 3.
FINAL PROCEEDINGS.

See Costs, 10.

FINE.
See Criminal Law, 10.

FIRE.
See Railway, 4

FIRE INSURANCE.
See Assignments and Preferences, 3—Attachment of Debts—
Insurance, 2, 3, 4—Payment.

FIXTURES.

Sale of Land—Articles not Affixed to Freehold-—Ev1dence——
Intention—Money Paid into Court— Costs.  Lahey v.
Queenston Quarry Co. Limited, 11 O.W.N. 18, 120.—F ALCON-
BRIDGE, C.J.K.B.—App. DIV

FORBEARANCE.
See Contract, 11.

FORCIBLE ENTRY.
See New T|rial.

FORECLOSURE.
See Assignments and Preferences, 1—Evidence, 4—Land Titles
Act—Mortgage, 1. ;

FOREIGN DIVORCE.
See Husband and Wife, 4

FOREIGN DOMICILE.
See Executors and Administrators, 2.

FOREIGN FRIENDLY SOCIETY.
See Insurance, 11.
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FOREIGN JUDGMENT.
See Judgment, 5—Railway, 7.

FOREIGN LAW.
See Surrogate Courts.

FORFEITURE.
See Deed,_ 3—Insurance, 5.

FORGERY.
See Banks and Banking, 1—Contract, 25.

FORMATION OF CONTRACT.
See Contract, 13, 14, 15, 26.

FORUM.
See Appeal, 4—Banks and Banking, 6—Criminal Law, 6,

FOSTER-PARENTS.
See Infants, 2, 4, 6.

. FRANCHISE.
See Street Railway, 1, 2.

" FRAUD AND MISREPRESENTATION.
1. Exchange of Lands—Damages. Wake v. Smith, 11 O.W.N.
94 —FarconBrIDGE, C.J.K.B.

2. Purchase of Land—Failure to Prove Misrepresentations—
Reliance on Opinion rather than Allegations of Fact—A ction
for Rescission of Contract or Damages for Deceit—Dismissal
—Appeal. Mills v. Farrow and Lazier, 11 O.W.,N. 324,
Arp. Div. : ’

3. Sale of Business—Undertaking of Vendor to Return Purchase-
money if Purchaser Dissatisfied and Finds Business not as.
Represented—Findings of Fact of Trial Judge—Premature
Action. Watson v. Morgan, 11 O.W.N. 125.—BrrrToN, J.

4. Sale of Land—Statements of Vendors—Failure of Proof—
Statement of what was Expected in Regard to Water-mains
and Sewers—Misrepresentation of Fact. Foz v. Belleperche,

11 O.W.N. 224.—MIppLETON, J.

5. Sale of Property of Company—Fraudulent Misrepresentation
by Officers—Purchase by New Company—Insolvency of—
Action by Liquidator for Rescission—Inability to Make Resti-
tutio in Integrum—Fraud Practised not upon New Com-
pany but upon Shareholders—Damages for Deceit—ILia-
bility of Incorporated Company. Moncur v. Ideal Many-
Jacturing Co., 10 O.W.N. 37, 317, 37 O.L.R. 361.—MippLE-
ToN, J.—App. Di1v.
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FRAUD AND MISREPRESENTATION—(Continued).

~ See Assignments and Preferences, 2—Banks and Banking, 1—Bills
of Sale and Chattel Mortgages, 2—Contract, 12, 13, 18, 20,
25—Deed, 6—Husband and Wife, 4, 7—Insurance, 4, 13,

- 15—Land Titles Act—Principal and Agent, 1—Promissory
Notes, 2—Settlement of Action—Trade Mark—YVendor and

Purchaser, 2.

: FRAUDULENT CONVEYANCES.
Action to Set aside—Evidence—Intent. W. A. Stone & Co. v.
Stander, 11 O.W.N. 315.—BriTTON, J.

See Contract, 29—Husband and Wife, 5.

FRAUDULENT CONVEYANCES ACT.
See Bills of Sale and Chattel Mortgages, 2.

FRAUDULENT DEBTORS ARREST ACT.
See Arrest.
FRIENDLY SOCIETY.
See Insurance, 11, 12, 13.

FUNERAL EXPENSES.
See Will, 4.
2 FUTURE RIGHTS.
See Company, 8.

GAMING-HOUSE.
See Criminal Law, 3.

GAS COMPANY.
See Damages, 1—Municipal Corporations, 4.

GIFT.

1. Voluntary Assignment of Mortgages by Deed to Daughter—
Intention of Grantor that Deeds should not Operate until
Death— Testamentary Writings— Evidence — Escrow — Ab-
sence of Delivery—Administration Action—Costs—Commis-
sion—Disbursements—Rule 653. Linck v. Gainsbeck, 11
0.W.N. 209.—MIDDLETON, J.

2. Voluntary Bestowment in Joint Tenancy—Husband and Wife
—Savings Bank Deposit—Survivorship—Will—Benefits of
Widow under—Commutation for Block Sum—Interests of
Infant Devisee—Authority to Raise Sum by Mortgage.
Weese v. Weese, 11 O.W.N. 56, 76, 37 O.L.R. 649.—Boyp, C.

See Contract, 5—Lunatic, 2—Will.
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GROSS NEGLIGENCE.
See Highway, 3, 5, 6.

GUARANTY.

1. Action on Suretyship Bond—Assurance of Due Performance
of Contract—Material Alterations in Proposed Contract—
Absence of Assent of Guarantors.  Richardson v. London
Guarantee and Accident Co., 11 O.W.N. 223, 321.—LaTcH-
FORD, J.—App. Div,

2. Bank Overdraft—Amount of — Action against Guarantors
—Defences—Satisfaction—Execution of Guaranty on Un-
derstanding as to Execution by Others—Evidence—Find-
ings of Trial Judge—Appeal. Bank of Ottawa v. Smith, 11
O.W.N. 374.—App. D1v.

See Company, 2—Contract, 18—Damages, 3—Division Courts,
2—Promissory Notes, 2.

HABEAS CORPUS.
See Criminal Law, 3, 8.

HABENDUM.
See Deed, 5—Will, 9.

HIGHWAY.
1. Dedication—Acceptance—Sale of Land Including Portion Ded-
icated—Acquiescence of Purchasers. Hislop v. City of
Stratford, 11 O.W.N. 321.—Avp, D1v.

2. Expropriation of Land for—Toronto and Hamilton Highway
Commission Act, 5 Geo. V. ch. 18, sec. 10 (O.)—Public Works
Act, R.8.0. 1914 ch. 35, secs. 27, 29, 31, 32—Compensation
—Award or Decision of Ontario Railway and Municipal
Board—Ontario Railway and Municipal Board Act, R.S.0.
1914 ch. 186, secs. 9, 52—Leave to Appeal to Appellate Divi-
sion in Order to Increase Amount Awarded to Land-owner—
Value of Land Taken—Fair Estimate by Board—Irregularity
in Award—Consultation by Members of Board who Heard
Appeal with one who did not—Benefit from New Highway
—Access—Frontage Tax—Set-off. Re Toronto and Hamil-
ton Highway Commission and Crabb, 11 0.W.N. 47, 37 OL.R:
656.—Arp. Di1v.

3. Nonrepair—Icy Sidewalk—Injury to Pedestrian—Municipal
Act, R.S.0. 1914 ch. 192, sec. 460 (3)—Gross Negligence—
Absence of Contributory Negligence—Damages. German v.
City of Ottawa, 11 O.W.N. 331.—BrrrroN, J.
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HIGHWAY—(Continued).
4. Nonrepair—Sidewalk in City Street—Cap of Pipe Projecting
above Sidewalk—Injury to Pedestrian—Negligence—Ab-
~ sence of Contributory Negligence—Damages. Trombley v.
City of Pelerborough, 11 O.W.N. 62.—LATCHFORD, J.

- 5. Nonrepair—Sidewalk in City Street—Depression—Snow and
Iee—Dangerous Spot—Existence for three Years—Duty of
City Corporation—Municipal Act, R.S.0. 1914 ch. 192,
sec. 460(1), (3), (4)—*“Gross Negligence”’—Injury to Person
—Proximate Cause of Injury—Absence of Contributory Neg-
ligence—Climatic Conditions—Liability of Corporation—
Notice of Claim and Injury—Mistake as to Exact Place—
Absence of Prejudice. Killeleagh v. City of Brantford, 11
O.W.N. 81, 38 O.L.R: 35—Arp. D1v.

6. Nonrepair—Stairway Used as Approach to Footbridge Con-
necting City Streets—*Sidewalk”’—Duty of City Corpora-
tion to Keep in Repair—Municipal Act, R.S.0. 1914 ch. 192,
sec. 460—Snow and Ice—‘“Gross Negligence’’—Evidence
—Climatic Conditions—Injury to Person Slipping on Steps
and Falling—Liability of Corporation. Palmer v. City of
Toronto, 11 O.W.N. 79, 38 O.L.R. 20.—App. D1v.

7. Purchase by Township Corporation of Land—Dedication for
Road—By-law Assuming—Defect in Registration—Notice to
Grantee of Vendor—Width of Road—Action for Declara-
tion of Right—Appeal—Costs. Township of Harvey v.
Galvin, 11 O.W.N. 38.—App. Div.

See Municipal Corporations, 1, 4, 5, 10, 13—Street Railway—
Will, 9.

HIGHWAY CROSSING.
See Railway, 2, 5, 6.

HIRE OF CHATTEL.
See Contract, 17.
' HOLIDAY.
See Trial, 4.
HOMESTEAD.
See Will, 12.

HOSPITALS FOR THE INSANE ACT.
See Insurance, 6.
HOTEL.
See Assessment and Taxes, 5—Contract, 28—Trespass, 1.
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HOUSE OF ILL-FAME.
See Criminal Law, 4.

HUSBAND AND WIFE.

1. Alimony—Failure of Defendant to Deliver Statement of De-
fence—Motion for Judgment on Statement of Claim—Rule
354—Admission of Facts—Quantum of Alimony—Reference
—Appeal—Costs. Hargrave v. Hargrave, 11 0.W.N, 54, 130.
—RippELL, J. (CHRS.)—APP. Di1v.

2. Alimony—Pleading—Statement of Claim—Amendment. Bul-
mer v. Bulmer, 11 O.W.N. 180.—MasTEN, J. (CHRS.)

3. Alimony—Undertaking of Husband to Receive Wife back—
Unconditional Offer to Return—Refusal except on Condition
—Contempt of Court—Order to Commit—Locus Paenitentise.
Evans v. Evans, 11 O.W.N. 34.—SUTHERLAND, J.

4. Alimony—Validity of Marriage—Validity of Previous Foreign
Divorce of Wife—Jurisdiction of Foreign Court—Domicile
of Parties at Time of Institution of Proceedings for Pivorce
—Change of Domicile—Animus Manendi—Fraud upon
Foreign Court—Status of Husband to Attack Divorce—
Collusion—Quantum of Alimony—Interim Allowance—Per-
manent Allowance—Time of Commencement—Reference—
“Costs as between Solicitor and Client”’—Obligation of
Husband to Pay Wife’s Costs—Indemnity of Solicitor for
Wife. *Cromarty v. Cromarty, 11 O.W.N. 342, 412, 38
0.L.R. 481.—MippLETON, J.

5. Conveyance of Land by Husband to Wife—Oral Agreement
that Property to Become Wife’s only in Event of her Surviv-
ing her Husband—Predecease of Wife—Issue as to Ownership
—LEvidence—Corroboration—Delivery of Deed—Registra-
tion—Condition as to Survival—Trust—Statute of Frauds——
Improvidence. Anning v. Anning, 10 O.W.N. 415, 11
0.W.N. 257, 38 O.L.R. 277.—SuTHERLAND, J.—APP. Di1v.

6. Money Paid by Wife to Husband—Action to Recover as
Money Lent—Onus—Finding of Fact of Trial Judge—
Appeal. Biggar v. Biggar, 11 O.W.N. 145.—App. Div. |

7. Separation—Agreement for Custody of Children—Action to
Set aside—Undue Influence—Misrepresentation— Conceal-
ment of Facts—Public Policy—Alimony—Adultery—Con-
donation. Schmidt v. Schmidt, 11 O.W.N. 405.—App. Div.
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HUSBAND AND WIFE—(Continued).

8. Separation Deed—Construction—Allowance to Wife—Cesser
—Act “Entitling” Husband to Divorce—Adultery. Gordon
v. Gordon, 11 0.W.N. 127, 38 O.L.R. 167.—Arpp. D1v.

See Deed, 5—Dower—Gift, 2—-Judgme;1t, 5—Lis Pendens.

HYDRO-ELECTRIC POWER COMMISSION OF
ONTARIO.

See Constitutional Law, 1.

IDENTITY OF LEGATEE.
See Will, 35.
ILLEGAL COMBINATION.
Action to Set aside Agreement, Conveyance, .and Mortgages—
Failure of Proof. Hutchinson V. Standard Bank of Canada,

11 0.W.N. 183.—Bovp, C.

~ ILLEGALITY.
See Company, 5—Deed, 4— Landlord and Tenant, 3—Municipal

Corporations, 13.

ILLEGITIMATE CHILD.

See Infants, 4, 5.
IMERISONMENT.
See Criminal Law.
IMPROVEMENTS.
Lien on Land for—Lease of Farm by Father to Son—Request—
Representations—Action against Executors of Father—
Failure to Prove Definite Contract. Muirhead v. Muirhead,

11 O.W.N. 221.—KgLLy, J.
See Exécutors and Administrators, Y

IMPROVIDENCE.
See Deed, 6—Husband and Wife, 5.

INCREASED JURISDICTION.
See Division Courts, 2.

; INCRIMINATING ANSWERS.
See Evidence, 3.

INCUMBRANCES.
See Vendor and Purchaser, 6.

INDEMNITY.
See Contract, 3, 18—Husband and Wife, 4—JT unatic, 2—Practice,
1—Schools, 1.
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INDEPENDENT ADVICE.,
See Contract, 22—Deed, 1, 6.

INDIAN.

Judgment Recovered by one Indian against another—Enforce-
;1' ment—Recovery on Promissory Note Made by Defendant in
: Favour of Non-Indian and Endorsed to Plaintiff—“Person ”’
—Indian Aect, R.S.C. 1906 ch. 81, secs. 2 (c), 102. Atkins
v. Davis, 11 O.W.N. 377, 38 O.L.R. 548.—App, Div.

INFANTS.

1. Contract of Infant for Purchase of Land—Provision as to
Default—Forfeiture of Payments, Made on Default in Sub-
sequent Payments—Prejudice of Infant—Void Contract—
Absence of Valuable Consideration—Right to Recover
Money Paid—New Contract not Made after Majority—
Ability to Make Restitution. Phillips v. Greater Ottawa
Development Co., 11 O.W.N. 275, 38 O.L.R. 315.—Arp. Div,

2. Custody—Abandonment by Mother—Adoption by Foster-
parents—Adoption Agreements Made by Father—Applica-
tion by Parents for Custody—Infants Act, R.S.0. 1914 ch.
153, sec. 3—Common ILaw Right—Conduct of Father
Precluding Assertion of, in Equity—Interest of Infants—
Rights of Foster-parents—Compensation. Re Clarke, 10
O.W.N. 110, 36 O.L.R. 498.—MippLETON, J. (CHES.)

3. Custody—Action by Father—Cause of Action—Refusal of
Defendant to Answer Questions on Examination for Discov-
ery—Contempt of Court—Order for Re-attendance—Defence
to be Struck out upon Default. Link v. Thompson, 11
O.W.N. 282.—SuTHERLAND, J. (Curs.)

4. Custody—Illegitimate Child—Rights of Mother—Interest of
Infant—Foster-parents—Diseretion of J udge in Chambers—
Appeal. Re Gefrasso, 10 O.W.N. 65, 166, 36 O.L.R. 630.—
SuTHERLAND, J. (CuRs.).—App. Div.

5. Custody—Illegitimate Child—Right of Mother—Interest of
Infant—Evidence. Re Jeanes, 11 O.W.N. 365.—M ASTEN,
J. (CHrs.)

| 6. Custody—Neglected Child—Children’s Aid Society—Order

| of Commissioner of Juvenile Court—Foster-home Found by

| Society—Application of Father for Return of Child—Dis-
cretion of Court—Welfare of Infant—Evidence—Onus—
Aprentices and Minors Act, R.S.0. 1914 ch. 147, secs. 3(1),
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INFANTS—(Continued).
4—Children’s Protection Act of Ontario, R.S.0. 1914 ch.
231, secs. 14, 27—Views of Infant as to Custody—Costs.
Re D’Andrea, 10 O.W.N. 195, 37 O.L.R. 30—Boyp, C.
(Cars.)

7. Money Legacy to Infants Domiciled in Quebec—Testator
Domiciled in Ontario—Tutor of Infants Appointed by Que-
beec Court—Right to Payment of Legacy—Law of Quebec—
Inter-provincial Comity. Kelly v. O’Brian, 10 0.W.N. 330,
37 0.L.R. 326.—MIDDLETON, J.

See Banks and Banking, 5—Criminal Law, 1—Gift, 2—Husband
and Wife, 7—Limitation of Actions, 1—Will, 11.

INFORMATION.
See Canada Temperance Act, 3, 4—Ontario Temperance Act, 1.

; INJUNCTION.
Motion for Interim Injunction—Costs. Southby v. Southby, 11
0.W.N. 163.—Farconsrmae, C.J.K.B.

See Appeal, 2—Contract, 30—Executors and Administrators,
6—Landlord and Tenant, 3—Municipal Corporations, 10—
Nuisance, 1, 2, 4—Sale of Goods, 2, 3—Trade Mark.

? INLAND REVENUE INSPECTOR.
See Revenue.

INSOLVENCY.
See Assignments and Preferences—Banks and Banking, 4, 5—
" Company—Contraet, 20—Costs, 4—Fraud and Misrepre-
sentation, 5—Promissory Notes, 1—Title to Goods.

INSOLVENT DEBTOR.
See Assignments and Preferences.

INSPECTOR OF PRISONS AND PUBLIC CHARITIES.
See Insurance, 6.

INSPECTOR OF SCHOOLS.

See Schools, 3.

INSURANCE.

1. Accident Insurance—Bodily Injury—Accidental Means—Re-
currence of Former Disease by Reason of Accident—War-
ranty of Health—Disability Caused Exclusively by Accident
—“Total Disability”’—Findings of Fact of Trial Judge—
Appeal. Mitchell v. Fidelity and Casualty Co. of New York,
10 O.W.N. 311, 37 O.L.R. 335.—Are. D1v.
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INSURANCE—(Continued).

2. Fire Insurance—‘Direct Loss or Damage by Fire”—Damage
Caused by Freezing—“Property Owned by any other Per-
son”’—Statutory Condition 6 (a) (Insurance Act, sec. 194)—
Goods not Paid for in Full—Property not Passing—Owner-
ship of Assured—Order upon Insurers for Payment of Por-
tion of Insurance Moneys to Stranger—Right of Assured to
Recover—Protection of Rights of Strangers—Payment into
Court—Notice. Drumbolus v. Home Insurance Co., 10 0.W.N.
382, 37 O.L.R. 465.—HobaIns, J.A.

3. Fire Insurance—Proofs of Loss—Waiver by Denying Exist-
ence of Insurance—*“Insurance Contract’’—Interim Receipt
—Difference in Contract from that Applied for—Failure to
Point, out Difference—Insurance Act, R.S.0. 1914 c¢h. 183, .
sec. 2 (14), sec. 194, Condition 8—Fire Taking Place after
Expiry of Period Named in Interim Receipt—Rate of Insur-
ance, when Fixed—Non-payment of Premium—Notice of
Cancellation—Estoppel — Counterclaim — Payment of
Amount of Premium into Court—Costs. *Beury v. Canada
National Fire Insurance Co., 11 O.W.N. 413.—Bgr1TTON, J,

4. Fire Insurance—Stock in Trade—Proofs of Loss—Sufficiency—
Absence of Objection—Refusal to Pay Claim—Proof of
Value of Goods Insured—Proof of Damage—Extent of Dam-
age—Fraud or False Statement in Statutory Declaration—
‘Evidence—Onus—Statutory Conditions 19 and 20, R.S.O.
1914 ch. 183, sec. 194—Stock-taking—Excessive Estimate of
Damage—Insurance on Household Furniture and Building
—PFindings of Fact of Trial J udge—Appeal. Adams v. Glen
Falls Insurance Co., 10 O.W.N. 171, 37-O.L.R: 1 - Ass
Div, )

5. Life Insurance—Beneficiary Certificate—Default in Payment
of Member’s Dues—Rules of Society—Evidence — Waiver
—Dismissal of Action to Recover Amount of Insurance—
Costs—Forfeited Premium. -« Marantette v. L’Unzon St.
Joseph du Canada, 11 O.W.N. 218.—MippLETON, J.

6. Life Insurance—Beneficiary Confined in Hospital for Insane
—Order for Payment of Insurance Moneys by Insurers to In--
spector of Prisons and Public Charities—Hospitals for the
Insane Act, R.S.0. 1914 ch. 295, sec. 36—Insurance Act,
R.S.0. 1914 ch. 183, sec. 176—4 Geo. V. ch. 30, sec. 10. Re
Nash and Canadian Order of Chosen Friends, 11 O.W.N.
65.—R1DDELL, J. (CHRS.)
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INSURANCE—(Continued).

7. Life Insurance—Contract between City Corporation and In-

surance Company—Insurance of Lives of Soldiers being
Bona Fide Residents of City at Time of Declaration of War—
Meaning of ‘“‘Resident”’—Person Living in House outside
City and Working in City—Contract—Privity—Issue of
Policy by Mistake. Lancaster v. City of Toronto, 11 O.W.N.
311, 38 0.L.R. 374.—KELLY, J.

8. Life Insurance—Default in Payment of Third Annual Premium

at Stipulated Time—Conditions of Policy—Construction
—*“Privileges”’—Reinstatement—*‘ Insurability”” — Tender
of Premium—Proof “Satisfactory to Company’’—Insur-
able Interest—Good Health. Sussex v. Ztna Life Insurance
Co., 11 O.W.N. 154, 297, 38 O.L.R. 365.—LENNOX, J.—APP.
Div.

9. Life Insurance—Designation of Beneficiary—Alteration by

10.

AR

12.

13.

Will—Construction of Will—Executors—Payment of Debts
—Insurance Act, R.S.0. 1914 ch. 183, secs. 171 ¢3), 179 (190
Re Honsberger, 11 O.W.N. 187.—CLUTE, J.

Life Insurance—Disappearance of Insured—Presumption
of Death—Evidence—Absence and Silence—Inquiry—Seven-
year Period, when Commencing—Action upon Policy—
Costs—Insurance Act, R.S.0. 1914 ch. 183, sec. 165 (5).
Olsson v. Ancient Order of United Workmen, 11 O.W.N. 263,
38 0.L.R. 268.—MIDDLETON, J. :

Life Insurance—Foreign Friendly Society—Change of Bene-
ficiary by Will of Insured—Invalidity under Laws of Society
—Preferred Beneficiaries—Inapplicability of Laws of On-
tario—Payment of Moneys out of Court—Costs. Re Cayley,
11 O.W.N. 286.—MipprEroN, J. (CHRS.)

Life Insurance—JFriendly Society—Ontario Statute 6 Geo.
V. ch. 106, secs. 5, 6, 9—Interpretation—Reduction of
Amounts Insured—Option of Continuance upon Payment of
Increased Premiums—Election—Tender—Death of Member
before Ascertainment of Amount Payable. Anderson v.
Ancient Order of United Workmen, 11 O.W.N. 174.—MIpDLE-
TON, J.

Life Insurance—Registered Friendly Society—Endowment
Certificate—Proof of Age of Insured—Admission in Certifi-
cate—Absence of Allegation of Mistake or Fraud—Provisions
of Insurance Contract and Constitution of Society—Statutory
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14.

15.

See

See

See

See
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INSURANCE—(Continued).

Admission—Insurance Act, R.S.0. 1914 ch. 183, sec. 166,
sub-secs. 7, 9, 10, 11—Amending Act, 6 Geo. V. ch. 36.
Willoughby v. Canadian Order of Foresters, 10 O.W.N. 114,
291, 36 O.L.R. 507, 37 O.L.R. 290.—BrrrT0N, J.—APP. Div.

Live Stock Insurance—Construction of Policy—Proposal for
Insurance—Delivery and Acceptance of Policy—Payment
of Premium—Commencement of Period of Liability—Death
Occurring after Acceptance, from Disease Contracted Earlier
on same Day— Completion of Contract— Mala Fides —
Term of Policy. Sharkey v. Yorkshire Insurance Co:; 710
O.W.N. 108, 312, 37 O.L.R. 344.—LaATcHFORD, J.—App,
Drv,

Live Stock Insurance—Misrepresentations—Immateriality-
Ontario Insurance Act, R.S.0. 1914 ch. 183, sec. 156 (6)—
“Cash.” Qood v. General Animals Insurance Co. of Canada,
11 O.W.N. 314.—SUTHERLAND, J.

Assignments and Preferences, 3—Attachment of Debts—
Payment—Will, 25. .

INTENT.
Fraudulent Conveyances.

INTEREST.
Deed, 6—Mortgage, 6—Municipal Corporations, 7—Sale” of
Goods, 1—Trusts and Trustees, 1—Vendor and Purchaser, 5.

INTERIM RECEIPT.

Insurance, 3.

INTERLOCUTORY COSTS.

See Costs, 2.

INTERLOCUTORY ORDER.

See Appeal, 3.

INTERLOCUTORY PROCEEDINGS.

See Costs, 10.

INTERPLEADER.

Parties to Issue—Who should be Plaintiff—Onus—Goods Seized

by Sheriff under Execution in House Owned by Wife of
Execution Debtor—Claim of Ownership by Wife—Contest
between Execution Creditor and Wife—Costs. Young v.

Spofford, 11 O.W.N. 58, 37 O.L.R. 663.—MippLETON, J.

(Cars.)

See Costs, 1, 10.
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INTERPROVINCIAL COMITY.
See Infants, 7. :

INTOXICATING LIQUORS.

‘See Canada Temperance Act—Constitutional Law, 2—Contract,
28—Liquor License Act—Ontario Temperance Act—Tres-

pass, 1.
INVESTMENTS.
See Lunatic, 1—Solicitor, 2—Will, 22,
, INVITATION.
See Railway, 29.
ISSUE.

See Nuisance, 1—Partition—Pleading.

JOINT TENANCY.
See Gift, 2.
% JUDGES.

See Assessment and Taxes, 8, 9—Courts.
JUDGES’ ORDERS ENFORCEMENT ACT.

See Parliamentary Elections.

JUDGMENT.

1. Application to Open up— Rule 523 — Evidence — Witness
Discrediting herself—Seduction—Resemblance of Child to
Person other than Defendant—Admissibility—Affidavits—
Weight of Testimony. Baldwin v. Hesler, 11 O.W.N. 151,
38 O.L.R. 172.—Bovp, C. %

2. Judgment — Consent Minutes — Reopening — Rehearing’ by
Judge as Arbitrator—Will—Rights of Beneficiaries under—
Compromise—Allowance for Maintenance of Widow of
Testator—Use of Homestead. Toronto General Trusts Cor-
poration v. Godson, 11 O.W.N. 420.—MASTEN, J.

: 3. Correction of, after Settlement and Entry—Personal Liability
of Assignee for Benefit of Creditors—Chattel Mortgage—
Conversion. Clifton v. Towers, 11. O.W.N. 11.—BgrirTON, J.
(CHgs.)

4. Declaration of Right to Percentage of Royalties Received by
Defendant—Subsequent Order Directing Account of Royal-
ties Received since Judgment—Jurisdiction—Rules 65, 523
—Merits. Hoffman v. McCloy, 11 O.W.N. 324, 38 O.L.R.
446.—App. Drv.

45—11 o.w.N.
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JUDGMENT—(Continued).

5. Foreign Judgment—Action on—Decree for Divorce with Ali-
mony—Claim for Arrears—Jurisdiction—Finality of Judg-
ment—Penal Action—Effect of Remarriage of Husband.
Wood v. Wood, 10 O.W.N. 349, 37 O.L.R. 428 —Avrr. D1v.

6. Mistake in Judgment as Entered—Appeal from Judgment on
other Grounds—Dismissal of Appeal by Consent—Subse-
quent Motion before Trial Judge to Correct Mistake—
Jurisdiction of Trial Judge—Application to Appellate Court
—Delay in Applying—Making Formal Judgment Conform
to Judgment Pronounced—Solicitor’s Slip—Order Relieving
against—Terms. Kidd v. National Railway Assoctation, 10
O0.W.N. 324, 37 O.L.R. 381.—App. D1v.

7. Motion for Summary Judgment—Amount Due under Agree-
ment for Purchase of Land—Assignment by Purchaser—
Covenant of Assignee to Pay Vendor—Defences—Want of
Privity and Consideration—Seal. City Estates of Canada
Limited v. Birnbaum, 11 O.W.N. 33.—SUTHERLAND, J.
(CHRs.) :

8. Summary Judgment—Stay of Execution—Trial of Cross-
Claims Made by Defendants—Set-off—Terms. Coz Coal
Co. v. Rose Coal Co., 11 O.W.N. 22. —Arp. D1v.

See Certiorari—Contract, 3—Division Courts, 1—Evidence, 4
—Husband and Wife, 1—Indian—Master’s Report—Mort-
gage, 1, 2—Railway, 7—Vendor and Purchaser, 6—Writ of
Summons, 2. '

JUDGMENT DEBTOR.
Order for Examination of Wife of, for Discovery in Aid of Execu~
tion—Ex Parte Order Set aside—Costs—Rules 582, 583.
Re Sovereign Bank of Canada, Wallis’s Case, 11 O.W.N. 160.
—SUTHERLAND, J. (CHRS.)

JUDICIAL COMMITTEE.
See Appeal, 11, 12, 13.

JURISDICTION.

See Assessment and Taxes, 1, 6—Banks and Banking, 6—Canada,
Temperance Act, 1-4—Certiorari—Company, 9—Courts—
Criminal Law, 2, 4, 10, 11—Division Courts—Husband and
Wife, 4—Judgment, 4, 5, 6—Master in Chambers—Ontario
Temperance Act, 1, 2—Police Magistrate—Practice, 2—
Railway, 2—Schools, 2—Writ of Summons, 2.
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bel, 4—Master and Servant, 2, 3—Motor Vehicles Act—
Negligence, 3, 4, 7, 9, 10—Railway, 5, 6, 9—Street Railway
4—Trespass, 1—Trial, 1, 2. ;

JURY NOTICE.

Trial, 3.

' JUSTICE OF THE PEACE.

Canada Temperance Act—Criminal Law—Liquor License
Act—Ontario Temperance Act—Police Magistrate.

~ KEEPING COMMON GAMING HOUSE.
Criminal Law, 3. _ :
‘ KEEPING DISORDERLY HOUSE.
Criminal Law, 3.

.~ KEEPING HOUSE OF ILL-FAME.
'See Criminal Law, 4. :

E - KEEPING LIQUOR FOR SALE.
See Canada Temperance Act—Liquor License Act—Ontario Tem-

perance Act.

s’

LACHES.
See Trade Mark—Vendor and Purchaser, 3.

LAND.

njury to, by Operations on Neighbouring Land—Water Lots—
Assessment of Damages. Jessop v. Cadwell Sand and Gravel

Co., 11 O.W.N. 110.—Arpp. Div.

- See Contract, 2, 12, 22—Highway, 7—Improvements—Limita-
= tion of Actions—Municipal Corporation, 1, 4—Partition—
Title to Land—Vendor and Purchaser—Water—Will.

2 LAND TITLES ACT.

Assignment of Charge—“Subject to the State of Account”—
R.S.0. 1914 ch. 126, sec. 54 (4)—Conveyancing and Law of
Property Act, R.S.0. 1914 ch. 109, secs. 2, 7—Charge Exe-
cuted in Blank—Moneys Advanced by Assignee Misappro-
priated by Husband of Chargee—Right of Assignee to Enforce
Charge—Fraud—Mortgage—Foreclosure. Dodds v. Harper,
10 O.W.N. 201, 37 O.L.R. 37.—SUTHERLAND, J.

See Mortgage, 5—Vendor and.Purcha.ser, 6—Will, 34.
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LANDLORD AND TENANT.

1. Building Lease—Landlord’s Covenant to Pay for Building—
Price to be Determined by Appraisal Company—Ex Parte
Valuation—Failure to Determine Price—Declaration of
Rights of Parties—Company Acting as Valuator. Clarkson v.
Plastics Limated, 11 O.W.N. 260.—MIDDLETON, J.

2. Lease — Acceleration Clause — Chattel Mortgage—Assign-
ment for Benefit of Creditors—Landlord and Tenant Act,
R.S.0. 1914 ch. 155, sec. 38 (1)—Sale of Goods Distrained—
Application of Proceeds—Right of Landlord as against
Chattel Mortgagee. Alderson v. Watson, 10 O.W.N. 111,
36 O.L.R. 502.—MmbLETON, J. (CHRS.)

3. Lease—Acceleration Clause — Distress — Seizure of Tenant’s
Goods — Illegality — Remedy — Injunction — Terms —
Payment into Court of Value of Goods. Farr v. Kert, 11
O0.W.N. 122.—SUTHERLAND, J.

4. Lease—Rent Payable in Advance—Proviso for Fixing New
Rental upon Happening of Named Event during Term—
Right to Distrain for Rent Reserved until New Rental
Fixed—Rent Falling Due before Happening of Event—
Apportionment Act, R.S.0. 1914 ch. 156—Application of.
Re Little and Beattie, 11 O.W.N. 378, 38 O.L.R. 551.—
Arp. Div.

5. Lease of House—Want of Repair—Damage to Tenant’s Goods
by Flooding—Absence of Covenant and of Statutory Duty
to Repair—Implied Warranty of Fitness—Representation
or Misrepresentation—Evidence — Collateral Warranty —
Failure to Shew Authority of Warrantor. Miles v. Constable,
11 O.W.N. 89.——FALC/0NBRIDGE, C.J.K.B.

See Arbitration and Award—Distress.

LAPSED LEGACY.

See Will, 28.

LEASE. :

See Arbitration and Award—Company, 4—Contract, 24—Deed,
6—Division Courts, 2—Improvements—Landlord and Ten-
ant.

LEASE OF MACHINERY.
See Contract, 20. .
- LEAVE TO APPEAL.
See Appeal—Company, 4, 6, 8—Highway, 2—Libel, 3.

LEGACY.
See Infants, 7—Trusts and Trustees, 3—Will.



INDEX. 503

LEGISLATURE.
See Constitutional Law—Parliamentary Elections.

LIBEL.

1. Newspaper — Conspiracy — Pleading — Defences — Agree-
ment for Rightful Purpose—Fair Comment’’—Inducement
—Payment into Court—Amends—Libel and Slander Act,
secs. 7, 8, 9—Particulars—Appeals in Matters of Practice
—Costs. Foster v. Maclean, 10 O.W.N. 101, 187, 37 O.L.R.
68.—Murock, C.J. Ex. (Cars.)—App. Div.

2. Newspaper—Defence of Fair Comment—Particulars—Trial
—Evidence Going beyond Particulars—Improper Admission
—PFailure to Prove Facts Forming Foundation for Comment—
Mistrial—New Trial—Leave to Amend—Costs. *A4 ugustine
Automatic Rotary Engine Co. v. Saturday Night Limited, 11
0.W.N. 425.—App. Di1v.

3. Company — Newspaper — Pleading — “Fair Comment”’
—Discovery—Examination of Officer of Plaintiff Company—
Relevancy of Questions—Financial Condition of Company
—Order of Judge in Chambers—Discretion—Appeal—Ques-
tions of no Practical Consequence—Leave to Appeal—Rule
507.  Augustine Automatic Rotary Engine Co. v. Saturday
Night Limited, 10 O.W.N. 132, 36 O.L.R. 551.—App. Dr1v.

4. Publication to Person for Purpose of Copying Letter Contain-
ing Defamatory Words—Publication to Employer of Person
Defamed — Qualified Privilege — Excess — Malice — Ver-
dict of Jury — Judge’s Charge — Misdirection — No Sub-
stantial Wrong or Miscarriage—Judicature Act, sec. 28—
Damages—Quantum—Question for Jury—Application for
New Trial. *Quillinan v. Stuart, 11 O.W.N. 427 —App.
Div.

LICENSE. S

See Constitutional Law, 2—Contract, 24, 28—Liquor License

Act—Ontario Temperance Act.

LIEN.
See Costs, 8—Improvements—Lunatic, 2—Mechanics’ Liens—
Payment.

LIEUTENANT-GOVERNOR IN COUNCIL.
See Constitutional Law, 1.

LIFE ESTATE.
See Will.
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' LIFE INSURANCE.
See Insurance, 5-13—Will, 25.

LIMITATION OF ACTIONS.

1. Mortgage — Redemption — Infant — Disability — Limita-
tions Act, R.S.0. 1914 ch. 75, sec. 40—Application of—
Action for Recovery of Land. Smith v. Darling, 10 O.W.N.
161, 36 O.L.R. 587.—Arp. Div.

2. Possession of Land—Ownership—Devise.  Shea v. Dore, 11
O.W.N. 270.—FaLconxBripGE, C.J.K.B.

See Executors and Administratérs, 5—Mortgage, 8—Partition—
Railway, 1, 8—Street Railway, 3—Title to Land, 1, 2.

LIQUIDATED DAMAGES.
See Mechanics’ Liens, 1.

LIQUIDATOR.
See Banks and Banking, 6—Company.

LIQUOR LICENSE ACT.

1. Magistrate’s Conviction—Keeping Intoxicating Liquor for
Sale without License—Liquor Found on “Premises”’—Build-
ing Divided into Sections with Inter-communications—
Evidence—Finding of Magistrate—R.S.0. 1914 ch. 215, sec.
102 (2)—Presumption—Keeper of ‘Premises.”” Rex v.
On Kee, 11 O.W.N. 137.—MippLETON, J. (CHES.)

2. Magistrate’s Conviction for Having Intoxicating Liquor for
Sale upon Unlicensed Premises—Boarding-house—Excessive
Quantity of Liquor Found in—Knowledge of Wife of De-
fendant—Liquor License Act, R.S.0. 1914 ch. 215, sec. 102 (2)
—DMotion to Quash Conviction—Magistrate’s Reasons for
Convicting—Admissibility. Rex v. Kurtem:, 11 O.W.N.
231.—MipLETON, J. (CHRS.)

See Constitutional Law, 2.
LIS PENDENS.
Motion to Vacate Registry—Action for Alimony—Claim to

Follow into Land of Husband Money Advanced by Wife.
Bulmer v. Bulmer, 11 O.W.N. 73.—RpELL, J. (CHRS.)

LIVE STOCK INSURANCE.
See Insurance, 14, 15.

LOCAL IMPROVEMENTS.
See Assessment and Taxes, 4, 7—Municipal Corporations, 10.
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LOCAL OPTION.
See Constitutional Law, 2.

LOCATEE.
See Timber.
LOST DOCUMENT.
See Title to Land, 1.
: LUNATIC.
1. Committee—Trust Company—Investment of Moneys of Es-
tate—Payment into Court—Lunacy Act, R.S.0. 1914 ch.
68, sec. 11(d). Re Hunter, 10 O.W.N. 381, 37 O.L.R. 463.
—Bovp, C. (CHrs.)

2. Order Declaring Lunacy and Appointing Committee—Dis-
charge from Asylum—Order not Superseded—Money Paid
out of Lunatic’s Estate by Committee upon Lunatic’s Order
—Gifts—Invalidity—Evidence—Investigation as to Mental
Capacity—Lunacy Act, R.S.0. 1914 ch. 68, secs. 3, 6, 7, 10
—Liability of Estate of Committee to Account—Indemnity
from Donees—Following Moneys into Lands Purchased—
Lien—Realisation. Rourke v. Halford, 10 O.W.N. 217, 37
0.L.R. 92.—LENNOX, J.—APP. D1v.

See Deed, 2—Insurance, 6.
MAGISTRATE.

See Canada Temperance Act—Criminal Law—Liquor License
Act—Ontario Temperance Act—Police Magistrate.

MAINTENANCE.
See Deed, 3—Executors and Administrators, 5—Judgment, 2—
Will, 6, 25. .
MALICE.

See Libel, 4.
MANDAMUS.

See Municipal Corporations, 12—Schools, 1.

MANDATORY INJUNCTION.

See Nuisance, 4.
MARRIAGE.

See Husband and Wife—Will, 14, 25.

MARRIAGE SETTLEMENT.
See Deed, 5.
MARRIED WOMAN.
See Husband and Wife. ’
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MASSES.
See Will, 36.
MASTER AND SERVANT.

1. Claim for Arrears of Wages—Promise to Increase Wages—
Evidence—Failure to Establish Claim. Ball v. Winters, 11
0.W.N. 92, 360.—FaLconBringE, C.J.K.B.—App, Drv.

2. Injury to Servant—Negligence—Defective Condition of Ma-
chine—Causal Connection with Injury—Absence of Con-
tributory Negligence—Evidence—Findings of J ury—Judge’s
Charge. Toben v. Elmira Felt Co., 11 O.W.N. 375.—App.
Div.

3. Liability of Master for Negligence of Servant—Scope of Em-
ployment—Finding of Jury—Evidence. Duffield v. Peers,
11 O.W.N. 45, 37 O.L.R. 652.—App. Drv.

See Covenant—Damages, 3—Motor Vehicles Act—Negligence,
4, 7—Revenue.

MASTER IN CHAMBERS.
Jurisdiction—Removal of Cause from Inferior Court—Rule
208 (14)—Order of Officer Exercising Jurisdiction of Master
—Nullity—Appeal. Brown Engineering Corporation Limited
v. Griffin Amusement Corporation Limited, 11 O.W.N. 163.—
Murock, C.J.Ex. (Chrs.)

MASTER’S REPORT.
Evidence—Appeal—Motion for Judgment—Dismissal of Cross-
action. Roos v. Swarts, 11 O.W.N. 166.—SUTHERLAND, J.

MAYOR.
See Municipal Corporations, 10—Ontario Temperance Act, 1.

MECHANICS’ LIENS.

1. Accounts between Owner and Contractor—Default of Con-
tractor—Work Completed by Owner—Cost of Completion—
—Liquidated Damages for Delay—Penalty—Deduction of
Actual Damages—Progressive Payments—Statutory Draw-
back—Mechanics and Wage-Earners Lien Act, sec. 12—
“Calculated on the Basis of the Contract Price ”—Architect’s
Final Estimate of Value of Work Done by Contractors—
Sums for which Sub-contractors Entitled to Lien—Method of
Finding Value of Work Done and Materials Furnished—
Percentage Based on Value, not on Payments. Batts v.
Poyntz, 11 O.W.N. 204.—AssISTANT MASTER IN ORDINARY,



INDEX. 507

MECHANICS' LIENS—(Continued).

2. Action to Enforce Liens Brought in Proper Time—Failure of
Plaintiff to Establish Lien—Rights of Registered Claimant
of Liens not Having Brought Action—Benefit of Action
Brought—Notice of Trial—Mechanics and Wage-Earners
Lien Act, R.S.0. 1914 ch. 140, secs. 24, 31, 32, 37—Time
for Registration—Appeal—Status of Appellants. Baines v.
Curley, 11 O.W.N. 271, 38 O.L.R. 301.—App. D1v.

3. Practice under Mechanics and Wage-Earners Lien Act, R.S.O.
1914 ch. 140, sec. 37(2)—Notice of Trial—Necessity for
Service upon Defendants who do not Defend—‘‘Appear’’—
—Rules 121, 354. Elliott v. Rowell, 11 O.W.N. 203.—AssIST-
ANT MASTER IN ORDINARY.

4. Public School Lands—Erection’ of School House—Liens of
Sub-contractors—Liability of Lands—Status of Assignee
for Benefit of Creditors of Contractor—Mechanics and Wage
Earners Lien Act, secs. 2 (¢), 3—Public Schools Act, secs. 55,
73—Time for Registering Claim of Lien of Sub-contractor—
Work Done after Materials Placed in Building—Concurrence
of Owner, Contractor, and Sub-contractor—Secs. 16 and
22(2) of Lien Act. Benson v. Smith & Son, A. B. Ormsby
Co. v. Smith & Son, 10 O.W.N. 272, 37 O.L.R. 257.—App.
Drv.

See Payment.
MENTAL INCAPACITY.
See Deed, 1—Lunatic—Will, 1, 2, 3.

MERCHANTS SHIPPING ACT.

See Ship.
MINERAL RIGHTS.

See Assessment and Taxes, 2.

MINES AND MINING.

Mining Claims—Staking out—Conflicting Boundaries—Mining
Act of Ontario, R.S.0. 1914 ch. 32, secs. 51 et seq.—Impera-
tive Requirements—Sec. 59 (5) (4 Geo. V. ch. 14, sec. 2)—
Meaning of. Re Neilly and Lessard, 11 O.W.N. 322, 38
O.L.R. 440.—Arp. D1v.

See Contract, 1, 19—Mortgage, 5.

MINISTER OF FINANCE.
See Banks and Banking, 6.

MISCONDUCT. .
See Arbitration a,nd_ Award—Costs, 2—Schools, 1—Solicitor, 2.
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MISDIRECTION.
See Criminal Law, 7, 12—Libel, 4.

MISFEASANCE.
See Company, 5, 9—Executors and Administrators, 1.

MISREPRESENTATIONS.
See Fraud and Misrepresentation.

~ . MISTAKE.
Money voluntarily Paid for Taxes under Mistake of Law—Right
to Recover—Change in Law by University Act, 6 Edw. VII.
ch. 55, sec. 18(0.) O’Grady v. City of Toronto, 10 O.W.N.
249, 37 0.L.R. 139.—MIDDLETON, J.

See Highway, 5—Insurance, 7, 13—Judgment, 6—Ontario Tem-
perance Act, 9—Promissory Notes, 4—Settlement of Action
—Will, 11.

MISTAKE OF TITLE.
See Executors and Administrators, 5—Improvements.

MONEY LENT.
See Husband and Wife, 6—Will, 4.

MORTGAGE.

1. Action for Foreclosure—Motion for Summary Judgment—
Defence—Oral Agreement to Take no Proceedings—Effect
of—Tenancy—Possession. Cooper v. Abramovitz, 11 O.W.N.
35, 77.—LaAtcHFORD, J. (CHRS.)—APP. DI1v.

2. Action upon—Motion for Summary Judgment Dispute
as to Amount Due—Judgment Directing Account to be Taken
—Notice of Assignment of Mortgage—Stay of Proceedings—
Mortgagors and Purchasers Relief Act, 1915. Halsted v.
Priestman, 11 O.W.N. 32.—SUTHERLAND, J. (CHRS.)

3. Covenant for Payment—Exchange of Properties—Agreement
—Liability for Proportionate Part of Prior Mortgage—
Covenant of Mortgagees to Protect Mortgagor—Separate
and Distinet Covenants—Assignment of Mortgage—Notice
of —Sufficiency—Conveyancing and Law of Property Act,
R'S.0. 1914 ch. 109, sec. 49—Assignment by Plaintiff and
Reassignment pendente Lite — Rule 300 — Abatement.
Neveren v. Wright, 11 O.W.N. 409.—KEgLLy, J.

4. Exercise of Power of Sale—Absence of Signature of Mortgagee .
—Total Defect—Sale Set aside—Costs—Set-off—Right of
Purchaser against Mortgagee. Amnsell v. Bradley, 10 O.W.N.
257, 37 0.L.R. 142.—MIDpDLETON, J.

~
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MORTGAGE—(Continued).

5. Land Titles Act, 1911, sec. 30—Sale by Plaintiff of Half-
interest in Mining Locations—Mortgage or Charge by Pur-
chasers in Favour of Plaintiff for Part of Purchase-Money—
Enforcement—Release under Seal—Construction—Restric-
tion to Portion of Moneys Charged—Purchasers not Relieved
from all Liability—Mortgage Executed by Defendants as
Trustees for Syndicate—Knowledge of Plaintiff—Personal
Liability of Defendants—Secret Commission—Finding of
Fact—Consideration for Release under Seal Unnecessary—
Recovery of Moneys Secured by Charge Less Sum Released
—Reduction in Extent of Charge—Costs. Mills v. Tibbetls,

11 O.W.N. 251.—LATCHFORD, J.

6. Mortgagors and Purchasers Relief Act, 1915—Application for
Leave to Sue for Overdue Principal—Agreement for Renewal
at Higher Rate of Interest—Costs. Re Wade and Mazza,

11 O.W.N. 418 —BgrrrroN, J. (CHES.)

7. Payment of Arrears by Stranger—Subsequent Payment of

Whole Amount Due—Assignment of Mortgage—Right of
Assignee, as against Subsequent Mortgagee, to Include
Earlier Payment in Mortgage—claim——lntention—Finding
of Fact. Stothers v. Borrowman, 10 0O.W.N. 367, 11 O.W.N.

77, 38 0.L.R. 12.—LATCHFORD, J.—App. D1v.

8. Purchaser of Lands Sold under Power of Sale in, Mortgages—
L Action against Executors of '‘Mortgagee for Redemption—
. Trustee for Mortgagor—Oral Agreement with Testator—
: Failure to Prove—Notice of Sale—Proof of Service upon
Mortgagor and Wife—Circumstantial Evidence—Certificate
of County Court Judge under Registry Act, R.S.0. 1914 ch.
124, sec. 58—Possession of Land by Purchaser and Assigns
— Limitations Act—Rights of Dowres—Dower Act, R.S.0.
1914 ch. 70, sec. 10. Girardot v. Curry, 10 O.W.N. 441, 11
O.W.N. 277, 38 O.L.R. 350.—KELLY, J.—App. D1v.

Amount Due—Application of

9. Redemption—Dispute as to
Perney v. Doran, 11 O.W.N.

Payments—Tender—Costs.
320.—SUTHERLAND, J.

10. Redemption—Terms—Proviso in Mortgage-deed Equival-
ent to Covenant Running with Land—Benefit of Assignee of
Equity of Redemption—Costs—Contribution. Oliver v.

Robertson, 11 O.W.N. 244 —BriTTON, J.
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MORTGAGE—(Conti nued).

11. Sale by First Mortgagee under Power of Sale—Purchase by
Second Mortgagee—Surplus after Payment of First Mort-
gagee’s Claim—Disposition of—Execution Creditor—Priority
over Second Mortgagee—Execution Act, R.S.0. 1914 ¢h. 80,
secs. 31, 34. Re Alexandra Realty Co. and Mitchell, 11 O.W.N.
202.—LATCHFORD, J,

See Assignments and Preferences, 1—Deed, 6—Dower—E vidence,
1, 2—Gift, 2—Illegal Combination—Land Titles Act—Limi-
tation of Actions, 1—Railway, 7—Title to Land, 3—Vendor
and Purchaser, 7.

MORTGAGORS AND PURCHASERS RELIEF ACT.
See Mortgage, 2, 6.

~ MOTOR VEHICLES.
See Negligence, 2, 9.

MOTOR VEHICLES ACT.

Liability of Owner of Vehicle for Negligence of Person Driving
without Authority—Finding of Jury—Evidence—Servant in
Course of Employment—Person in Employ of Owner—
Foreman of Repair-shop—Use of Vehicle for his own Pur-
poses—“Stolen it from the Owner”—R.S.0. 1914 ch. 207,
sec. 19—Amendment by 4 Geo. V. ch. 36, sec. 3—Statutory
Criminal Offence—Criminal Code, sec. 347—Offence Created
by sec. 285 B. (9 & 10 Edw. VII. ch. 11)—*“Theft”"—Mar-
ginal Note in Statute-book. Hirshman v. Beal, 10 O.W.N.
411, 11 O.W.N. 83, 37 O.L.R. 529, 38 O.L.R. 40.—KELLyY,
J.—Arpr. Di1v.

MUNICIPAL CORPORATIONS.

1. Action against Township Corporation for Injury to Land—
Deposit of Sand from Highway—Nonrepair of Highway—
Necessity for Notice under Municipal Act, see. 460—Amend-
ment at Trial. Ormsby v. Township of Mulmur, 10 O.W.N.
133, 36 O.L.R. 566.—Avrp. Drv.

2. Bridge Proposed to be Erected in Lieu of Township Bridge
Destroyed—Proposed Length more than 300 Feet—Liability
of County Corporation for Proportion of Cost of Erection,
Maintenance, and Repair—“County Bridge ”—Municipal
Act, R.S.0. 1914 ch. 192, sec. 449—Application to Bridge
on Paper—‘Maintain.” *Re Township of Malahide and
County of Elgin, 11 O.W.N. 403 —Aprp. Div.
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MUNICIPAL CORPORATIONS—(Continued).

3 By-law respecting Emission of Smoke—Municipal Aet, R.S.0.
1914 ch. 192, sec. 400(45)—Canvietions of Railway Company
for Offences against By-law—Locomotives in Round-house_:—-
Ventilating Flue—*Flue, Stack or Chimney”—Dominion
Board of Railway Commissioners—Regulations—Offence
against—Offence Committed by another Railway Company.
Rezx v. Grand Trunk R. W. Co., 10 O.W.N. 374, 37 O.L.R.
457 —MmpLETON, J. (CHRS.) :

4. Construction of Sewer in Highway—Necessary Lowering of

Gas-pipes—Expense of—Liability for—Rights of Gas Com-

~ pany in Soil—11 Viet. ch. 14—Injurious Affection of Land—

—Right to Compensation—Municipal Act, 3 & 4 Geo. V.

ch. 43 (R.S.0. 1914 ch. 192), secs. 321, 325 (1)—*Land.”

City of Torbnto v. Consumers Gas Co., 11 O.W.N. 1, 37
O.L.R. 586.—P.C.

5. Erection of Bridge—Trespass upon Land of Private Owner—
—Onus—Evidence—Failure to Establish Title as to any Part
of 66 Feet Strip—Extension of Pier beyond Strip—Encroach-
ment—Compensation—Deprivation of Access to Highway—
Absence of Expropriation Proceedings—Right of Action—
Remedy under sec. 325 of Municipal Act, R.S.0. 1914 ch.
192—Arbitration—Costs—Appeal. Billings v. Cily of Ot-
tawa and County of Carleton, 11 O.W.N. 148.—APP. Div.

6. Expropriation of Land — Compensation — Award — Appeal—
Quantum—Evidence—Addition of Percentage for Compul-
sory Taking—Municipal Arbitrations Act, R.S.0. 1914 ch.
199, secs. 4, 7—View of Premises by Arbitrator—Reasons for
Award. Re Watson and City of Toronto, 11 O.W.N. 111, 38
O.L.R. 103.—App. Div.

7. Expropriation of Land—Compensation—Award—Interest—
—Rents—Receipt from Date of Expropriating By-law—
Power of Arbitrator to Amend Award after Time for Appeal
Expired—Enforcement, of Amended Award—Municipal Ar-
bitrations Act, R.S.0. 1914 ch. 199, secs. 2 (2) (e), 7—Arbi-
tration Act, R.S.0. 1914 ch. 65, secs. 4, 10 (¢), 14 Re
White and City of Toronto, 11 O.W.N. 285, 38 O.L.R. 337.—
SUTHERLAND, J.

8. Expropriation of Land—Compensation and Damages—Claims
by Owner, Lessee, and Sublessee—Value of Land—Damages
for Severance—Incidental Damages—Changes in Proposed
Building—Delay—Award—Appeal. Re O’Neil and City of
Toronto, 10 0.W.N. 350, 37 O.L.R. 446.—Avpp. D1v.
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MUNICIPAL CORPORATIONS—(Continued).

9. Expropriation of Leasehold and Water Power—Compensation
—Value of Rights—Business Loss or Gain—Deduction of
Rent—Costs—Award—Right of Appeal—Public Utilities
Act, R.S.0. 1914 ch. 204, sec. 4—Application of Part XVI. of
Municipal Act, R.8.0. 1914 ch. 192. Re Perram and Town
of Hanover, 10 O.W.N. 153, 36 O.L.R. 582.—MIDDLETON, J.

10. Legislative and Administrative Powers—Local Improvement
By-Law—Construction of Road—Contract Approved by
Town Council—Refusal of Mayor to Sign—Seal Affixed and
Contract Signed by Person Appointed by Council—By-law
Read three Times at one Meeting—Violation of Domestic
Rule—Effect of—Unnecessary By-law—Injunction—Disere-
tion of Court. Wilson v. Town of Ingersoll, 11 O.W.N. 247,
38 0.L.R. 260.—M1pDLETON, J.

11. Liability of County Corporation for Maintenance and Repair
of Bridge Built by Township Corporation—Municipal Act,
R.S.0. 1914 ch. 192, sec. 449—Length of Bridge—Embank-
ments not to be Included. Re Township of Ashfield and
County of Huron, 11 O.W.N. 369, 38 O.L.R. 538 —
Arp. Div.

12. Money By-law Passed by Village Council for Erection of
School-house—Motion to Quash—Municipal Act, R.S.0.
1914 ch. 192, sec. 258—By-law not Signed by Reeve—Remedy
by Mandamus—Cost of School-house—Apportionment—
Objections to By-law—Unreasonableness—Powers of Couneil
—Power of Court to Interfere. Re Davis and Vallage of
Creemore, 11 O.W.N. 217, 38 O.L.R. 240.—MvuLock, C.J.Ex.

13. Resolution of Council Requiring Removal of Obstructions
from Land Alleged to be a Highway—Motion to Quash-
Municipal Act, R.S.0. 1914 ch. 192, secs. 282, 283—TIllegality
—Determination of Question of Highway or no Highway—
—Originating Notice—Inquiry as to Facts—Evidence—
Rules 10 (2), 605, 606, (1)—Dedication and Acceptance. Re
Sanderson and Township of Sophisburgh, 10 O.W.N. 222, 11
O.W.N. 227, 38 O.L.R. 249.—MmbLETON, J.—APP. DIV,

14. Services and' Advice of Accountant Employed by Mayor—
Action to Recover Remuneration—Absence of Contract, Seal,
By-law, and Action of Council—Executed Contract—
Benefit - of Services—Adoption—Ratification—Knowledge—
Municipal Act, R.S.0. 1914 ch. 192, secs. 8, 10, 214, 249
—Interpretation Act, R.S.0, 1914, ch. 1, sec. 27—Subject of
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MUNICIPAL CORPORATIONS—(Continued).
Contract not Necessary for Purpose for which Corporation
Created—Value of Services. *Mackay v. City of Toronto, 11
0.W.N. 440.—MIDDLETON, J.

15. Town Corporation—Bonus to Manufacturing Business—
By-law—Motion by Another Town Corporation to Quash
—Injurious Affection—Mounicipal Act, R.S.0. 1914 ch. 192,
sec. 285 Business Established elsewhere in Ontario”—
Sec. 396 (¢) of Act—Ownership of Business—Branch of Larger
Concern — Identity — Company — Practical Control. Re
Town of Alliston and Town of Trenton, 11 O.W.N. 288, 394,
38 0.L.R. 341.—Hopcins, J.A.—Arp. D1v.

See Assessment and Taxes—Constitutional Law, 2—Contempt
of Court—Contract, 23—Costs, 4—Criminal Law, 5—
Highway—Insurance, 7—Negligence, 5—Nuisance, 3—Rail-
way, 2—Schools—Street Railway, 1, 2, 3—Will, 9.

MURDER.
See Criminal Law, 7. :
NAME.

See Trade Mark.

NATURAL GAS.

See Contract, 30.

NAVIGABLE WATERS.

See Parties—Water, 2.

~ NAVIGATION.

See Ship. :

NEGLECTED CHILD.

See Infants, 6.

: NEGLIGENCE.

1. Allowing Dog with Propensity for Barking at Horses to be upon
Highway—Scienter—Liability for Injury Caused by Horses
Running away—Findings of Trial Judge—Appeal. *Birds-
all v. Merritt, 11 0.W.N. 395.—Arpp. D1v.

2. Collision between Electric Street Car and Motor Vehicle—
Driver under Age of 18—Evidence—Contributory Negli-
gence—Ultimate Negligence—Certified Copy of Pleadings—
Colour of Paper. Discepolo v. City of Fort William, 11
O.W.N. 73.—FavrconBriDGE, C.J.K.B.

3. Explosion of Boiler in Building—Death of Person Engaged
therein—Action by Widow under Fatal Accidents Act—
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NEGLIGENCE—(Continued).

Defence—Settlement of Claim—Absence of Concluded Bar-
gain—Common Employment—Negligence of Defendants’
Superintendent and Engineer—Findings of Jury—Supple-
mental Finding by Appellate Court—Explanation of Explos-
ion. 8t. Denis v. Eastern Ontario Live Stock and Poultry
Association, 10 O.W.N., 168, 36 O.L.R. 640.—App. Drv.

4. Master and Servant—Insanitary Condition of Factory—Injury
to Servant from Fumes and Dust in Factory—Lowering of
Vitality—Impairment of Disease-resisting  Power—Failure
of Master to Take Proper Precautions—Disease Arising from
Lodgment of Germ—Evidence—Proximate Cause—Findings
of Jury—Form of Question Put to J ury—Voluntary Incurring
of Risk—Public Health Act, R.S.0. 1914 ch. 218. Reed v.
Ellis, 11 0.W.N. 114, 38 O.L.R. 123.—Arp. D1v.

5. Municipal Corporations—Ditches and Watercourses Act—
Failure to Provide Sufficient Outlet—Injury to Land—Dam-
ages—IEvidence—Findings of Fact of Trial Judge—Appeal.
McConnell v. Township of Toronto, 11 O.W.N. 38.—Arpp.
Div.

6. Railway—Collision—Death of Passenger—Finding of Faet of
Trial Judge—Costs. Abbey v. Niagara St. Catharines and
Toronto R.W. Co., 11 O.W.N. 241.—BRrITTON, J.

7. Railway—Servant’s Death while Uncoupling Cars—Unpacked
Frog—Findings of Jury—Evidence—Failure to Connect,
Negligence Found with Death—Inferences—New Trial.
Ryan v. Canadian Pacific R.W. Co., 10 O.W.N. 419, 37
O.L.R. 543.—Arp. Div.

8. Seaman Swept from Ship and Drowned—Action under Fatal
Accidents Act—TFailure to Prove Negligence Causing or
Contributing to Death—Aects or Omissions of Fellow-seamen
—Common Employment—Application of Ontario Work-
men’s Compensation for Injuries Act—Findings of Fact of
Trial Judge—Appeal. Wedemeyer v. Canada Steamship Lines
Limited, 11 0.W.N. 40.—Arpr. Div.

9. Street Railway—Injury to Automobile—Personal Injuries—
Contributory Negligence—Ultimate Negligence—Findings of
Jury—Damages—Costs—New Trial. Nairn v. Sandwich
Windsor and Amherstburg Railway, 11 O.W.N. 91, 394.—
SUTHERLAND, J.—APpp. Div.
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NEGLIGENCE—(Continued).

10. Street Railway—Man on Bicycle Struck by Car—Ceontribu-
tory Negligence—Ultimate Negligence—Evidence—Findings
of Jury—Appeal. Rowswell v. Toronto R.W. Co., 11 O.W.N.
‘41.—App. Div.

See Banks and Banking, 1—Costs, 4—Damages, 1—Highway, 3-6
—Master and Servant, 2, 3—Motor Vehicles Act—Railway,
1, 4, 5, 6, 8, 9—Release—Ship—Solicitor, 2—Street Railway,
3, 4, 5—Trial, 1—Water, 2. :

NEW TRIAL.

Action against Police Constable — Forcible Entry and Arrest

without Warrant—Refusal of Trial Judge to Permit Amend-

ment Setting up Defence—Justification for—Reasonable

Grounds—Criminal Code, sec. 30—Discovery of New

Evidence. Altman v. Majury, 11 O.W.N. 21, 37 O.L.R. 608.
—Arp. D1v.

See Criminal Law, 7—Division Courts, 1—Libel, 2, 4—Negli-
gence, 7, 9—Railway, 6—Trial, 2.

NEWSPAPER.

See Libel, 1, 2, 3.
' NOMINAL DAMAGES.
See Damages, 3.

NONDIRECTION. -
See Criminal Law, 12.

NONREPAIR OF HIGHWAY.
See Highway, 3-6—Municipal Corporations, 1.

NOTICE.
See Contract, 24—Execution, 1—Insurance, 2, 3—Mortgage, 2, 3
- —Municipal Corporations, 1—Practice, 1—Will, 10, 23.

NOTICE OF DISHONOUR.
See Promissory Notes, 4.

NOTICE OF INJURY.
See Highway, 5.
NOTICE OF SALE.
See Mortgage, 8.
NOTICE OF TRIAL.
See Mechanics’ Liens, 2, 3—Trial, 4.

46—11 o0.W.N.
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NUISANCE.
1. Injunction—Issue Directed to be Tried. Toronto Local Board
of Health v. Swift Canadian Co. Limited, 11 O.W.N. 318.—
FavLconBripGgr, C.J.K.B.

2. Injunction—Temporary Suspension—Damages. Cotton v. On-
tario Motor Co., 11 O.W.N. 100.—App. D1v.

3. Noise and Dust from Stone-cutting Yard—Injury to Neigh-
bours—Evidence—Municipal By-law—Area not Exclusively
Residential —Character of Neighbourhood—ILocal Standard
—Reasonable Use of Property—Weight of Testimony—
—Finding of Trial Judge—Appeal. Oakley v. Webb, 10
O.W.N. 339, 11 0.W.N. 132, 38 O.L.R. 151.—BrirTON, J.—
App. Drv.

4. Railway—Building Embankment in River—Absence of Auth-
ority of Board of Railway Commissioners—Changing Course
of Waters of River—Erosion of Shore—Washing Away of
Valuable Sand and Gravel—Continuing Nuisance—Damages
—Assessment of Future Damages in Lieu of Mandatory
Injunction—Judicature Act, R.S.0. 1897 ch. 51, sec. 58(10).
Cadwell & Fleming v. Canadian Pacific R.W. Co., 10 O.W.N.
336, 37 O.L.R. 412.—CruTg, J.

See Street Railway, 3.

NULLITY.
See Master in Chambers.

ONTARIO RAILWAY AND MUNICIPAL BOARD.
See Highway, 2—Street Railway, 2.

ONTARIO TEMPERANCE ACT.

1. Conviction for Keeping Intoxicating Liquor for Sale without
License—Jurisdiction of Convicting Justices—Mayor and
Alderman of City—Ex Officio Justices—Municipal Act,
R.8.0. 1914 ch. 192, sec. 350—Offence against sec. 40 of 6
Geo. V. ch. 50—Evidence—Finding of Justices—Motion to
Quash Conviction—Relevancy of Testimony—Search-war-
rant—Insufficiency of Information—Effect upon Convietion.
Rex v. Lake, 11 O.W.N. 254, 38 O.L.R. 262.—SUTHERLAND,
J. (CHgs.) -

2. Conviction for Keeping Liquor on Premises—Single Justice of
the Peace—Jurisdiction—6 Geo. V. ch. 50, secs. 2 (e), 3-6,
61 (3), 146—*Licensee’—Keeper of Standard Hotel. *Rez
v. Boileau, 11 O.W.N. 416.—M asTEN, J. (CHrs.)
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ONTARIO TEMPERANCE ACT—(Continued).

. Conviction for Offence against 6 Geo. V. ch. 50, sec. 42—
Receiving Order for Liquor for Beverage Purposes—Effect
of Transmission of Order to another Province—Sec. 139
—Agent for Sellers of Liquor in another Province. Rex v.
McEvoy, 11 O.W.N. 188, 38 O.L.R. 202.—MuLock, C.J.Ex.
(Curs.)

. Intoxicating Liquor Found on Hotel Premises—Magistrate’s
Conviction — Evidence Improperly Admitted — Effect on
Mind of Magistrate—Order Quashing Conviction—Costs—
Protection of Magistrate and Police Officer. Rez v. Schooley,
11 O.W.N. 341.—FaLconsripGE, C.J.K.B. (CHrs.)

5. Keeping Intoxicating Liquor for Sale—6 Geo. V. ch. 50, sec.
40—Owner of Liquor Leaving it on Premises of Another—
“Kept” by Owner—Search-warrant—Discovery of Liquor on
Search—Sec. 67 of Act—Presumption against Occupant of
Premises—Magistrate’s Conviction Quashed. Rex v. Riddell,
11 O.W.N. 207, 38 O.L.R. 222.—MIDDLETON, J. (CHRrs.)

J 6. Magistrate’s Conviction for Keeping Intoxicating Liquor in
Shop—6 Geo. V. ch. 50, secs. 41 (1), 88—Evidence—Liquor
Found on Premises—Explanation of Accused—Evidence in
Reply—Drunken Men Seen Coming from Shop—Inadmis-
sibility—Effect on Mind of Magistrate of Admission of Irre-

_ levant Evidence—Possible Prejudice—Order Quashing Con-
vietion—Costs—Protection of Magistrate and Constable.
Rex v. Melvin, 11 O.W.N. 215, 38 O.L.R. 231.—CruTE, J.
(CHrs.) :

7. Magistrate’s Conviction for Receiving Order for Intoxicating
Liquor for Beverage Purposes—6 Geo. V. ch. 50, secs. 42,
139—*‘Purchasers’ Agent’’—Transmission of Order to Seller
out of Ontario—Delivery in Ontario—*‘Transaction in
Liquor’—* Canvassing or Soliciting’’—Document  Evi-
dencing Transaction—Effect of—Question for Magistrate.
Rex v. Toyne,11 O.W.N. 210, 38 O.L.R. 924 —MIDDLETON, J.

8. Magistrate’s Conviction for Unlawfully Keeping Intoxicating
Liquor—Sec. 41 (1) of 6 Geo. V. ch. 50—Burden of Proof
—Sec. 85—Question for Magistrate—Motion to Quash Con-
viction—Dismissal.  Rex v. Williams, 11 O.W.N. 243.—
FarconsripgE, C.J.K.B. (CHrs.)

9. Sale of Intoxicating Liquor by Brewer to Person not Entitled
to Sell—Receiving for Purpose of Reselling—Secs. 41, 49—
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ONTARIO TEMPERANCE ACT—(Continued).
“Unlawfully ”’—Convictions—Motions to Quash—Evidence
—Question for Magistrate—Mistake—Executive Clemency.

Rex v. Reinhardt Salvador Brewery Co. Limited, Rex v. McFarline,
11 O.W.N. 346.—FavLcoxBripge, C.J.K.B. (CHrgs.)

OPTION.

See Contract, 28—Insurance, 12.

ORIGINATING NOTICE.
See Municipal Corporations, 13—Will, 36.

PARENT AND CHILD.

See Deed, 6—Husband and Wife, 7—Improvements—Infants,
2-6.
PARLIAMENTARY ELECTIONS.

Ontario Voters’ Lists Act, R.S.0. 1914 ch. 6, secs. 15 (1), 33,
40—Appeal to County Court Judge—Power to Substitute
Voter as Appellant—Application to Judge of Divisional Court
for Directions—Refusal to Give Directions because Question
to be Raised not Proper for Consideration of Divisional
Court—Costs—Judges’ Orders Enforcement Aect, R.S.O.
1914 ch. 79. Re Dumonchelle and Voters’ List of Sandwich
West, 11 O.W.N. 229.—Hobains, J.A. (CHrs.)

PARTICULARS.

Statement of Claim—Ex Parte Order—Setting a31de——Appeal~
Substantive Application—Time for Delivery of Defence—
Extension. Henwood v. Canadian Oak Leather Co., 11 O.W.N.
421.—BrITTON, J. (CHRS.)

See Appeal, 6—Discovery, 4—Libel, 1, 2.

PARTIES.

Action by Provincial Attorney-General against Contractor Em-
ployed by Dominion Government—Removal of Sand and
Gravel from Bed of Navigable Waters—Rights of Province
and Dominion—Addition of Attorney-General for Dominion
as Defendant—Rule 134.  Atforney-General for Ontario v.
Cadwell Sand and Gravel Co. Limited, 10 O.W.N. 155, 36
O.L.R. 585.—MIDpDLETON, J. (CHRS.)

See Arbitration and Award—Company, 1—Constitutional Law,
1—Contract, 1, 3—Costs, 1, 2, 5—Discovery—Evidence, 4
—Interpleader—Pra.ctlce, L
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PARTITION.

Summary Application for Order for Partition or Sale—Rule 615
—Right of Dowress to Compel Partition—Partition Aect,
R.S.0. 1914 ch. 114, secs. 4, 5—Devolution of Estates Act,
R.S.0. 1914 ch. 119, sec. 13—Time for Making Application
—Three Years’ Delay— Adverse Claim of Title by Posses-
sion—Rule 233—Issue Directed—Adjournment of Motion—
Election of Dowress Deferred. Morreson v. Morrison, 11
0.W.N. 294, 38 O.L.R. 362—CuLutE, J. (CHrs.) See also
S.C., 11 0.W.N. 359, 421.

See Contract, 2.

PARTNERSHIP.

Promissory Note Signed in Firm Name—Liability of Member of
Firm—Recognition by Endorsement—Satisfaction—Lost In-
strument—Security. W. A. Stone & Co. v. National Coal Co.,
11 O.W.N. 309.—BRrITTON, J.

See Costs, 2. :

PASSENGER.
See Negligence, 6—Railway, 7, 8, 9—Street Railway, 4, 5.

PASSING-OFF.
See Sale of Goods, 2, 3—Trade Mark.

PATENT FOR INVENTION.
See Costs, 21.

PATENT MEDICINE.
See Revenue.
PAYMENT. .
Claim for Price of Goods Sold and Delivered—Payment by Pro-
missory Notes and Assignment of Mechanic’s Lien—De-
struction by Fire of Building on Land Covered by Lien—
Application of Insurance Moneys—Mechanics and Wage-
Earners Lien Act, R.S.0. 1914 ch. 140, sec. 9. Agnew v. East,
11 O.W.N. 78.—App. D1v.

See Evidence, 1—Mortgage, 7, 9—Principal and Agent, 2—Refer-
ence—Vendor and Purchaser, 1.

PAYMENT INTO COURT.
See Attachment of Debts—Bills of Sale and Chattel Mortgages, 1
—Contract, 7—VFixtures—Insurance, 2, 3—Landlord and
Tenant, 3—Libel, 1—Lunatic, 1.
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PAYMENT OUT OF COURT.
See Appeal, 11—Costs, 8—Insurance, 11. :

PENAL ACTION.

See Judgment, 5.
PENALTY.

See Contract, 20—Criminal Law, 10—Mechanics’ Liens, 1—

Solicitor, 2.
] PERPETUAL TRUST.
See Will, 21.
PERPETUITIES.
See Will, 34, 36.
PETITION.
See Assessment and Taxes, 7.

PETROLEUM MINERAL RIGHTS.
See Assessment and Taxes, 2.

v PETTY TRESPASS ACT.
See Police Magistrate, 2.

PLACE OF TRIAL.

See Trial, 3.
PLEADING.

Statement of Defence—Relevancy—Construction of Trust Deed
—Claim against Estate of Deceased Trustee and Benefi-
ciary—Issues between Defendants—Refusal of Motion to
Strike out Parts of Pleading.  Lawson v. National Trust
Co. Limited, 11 O.W.N. 317.—CaMERON, MASTER IN CHAM-
BERS. 2

See Appeal, 8—Discovery—Husband and Wife, 1, 2—Libel, 1,
- 3—Particulars—Practice, 3, 4. ;

POLICE MAGISTRATE.

1. Jurisdiction—Motion for Prohibition—Refusal by Judge in
Chambers—Appeal to Divisional Court—Proper Remedy—
Order Quashing Appeal. Re Rex v. Scolt, 11 O.W.N. 132.—
Arp. Div.

2. Jurisdiction—Petty Trespass Act, R.S.0. 1914 ch. 111, sec.
2. Re Broom, 11 O.W.N. 95.—Boyp, C.

See Canada Temperance Act, 3, 4—Criminal Law.
POLICE OFFICER.

See Costs, 6—New Trial—Ontario Temperance Act, 4, 6—Tres-
pass, 1. ,
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POSSESSION OF LAND.
See Limitation of Actions—Partition—Title to Land.

POWER OF SALE.
See Mortgage, 4, 8, 11—Vendor and Purchaser, 7—Will, 34.

PRACTICE.

1. Third Party Procedure—Rule 165—Right to Claim Indemnity
against Third Parties—Notice Served by one Defendant only
—Service of Notice—Original not Exhibited—Appearance—
—Waiver. Flanagan v. France, 11 O.W.N. 50.—LATCHFORD,
J. (CHRs.)

2. Writ of Summons—Service of—Defendant out of the Jurisdic-
tion—Order for Substituted Service on Person in Jurisdiction
—Form of Writ. Goodman v. Brull, 11 O.W.N. 175. —-MU-
Lock, C.J.Ex. (CHRs.)

3. Writ of Summons—Special Endorsement—Appropriateness
as to Part of Claim only—Defence and Counterclaim, Set
up by Affidavit—Speedy Trial—Rules 56, 57, 115, 117—
Counterclaim Regarded as Answer to Actlon-—Set-oﬁ
Treated as Counterclaim—Delivery, by Leave, of Enlarged
Statement of Defence and Counterclaim—Affidavit not
Superseded. Henderson v. Henderson, 11 O.W.N. 69, 123,
38 0.L.R. 97.—MippLETON, J. (CHRS.)—RIDDELL, J. (CHRS.)

4. Writ of Summons—Special Endorsement—Statement of Claim
Treated as Amendment—Rules 111, 127—Costs. Dunn
v. Phillips, 10 O.W.N. 552, 36 O.L.R. 580.—Kerry, J.
(CHrs.)

See Appeal—Arrest—Attachment of Debts—Contempt of Court
—Company, 9—Costs—Courts—Criminal Law, 3, 6—
Discovery — Division Courts — Executxon — Husband and
Wife, 1—Interpleader—Judgment—J udgment Debtor—Libel
—Lis Pendens—Lunatic, 1—Mechanics’ Liens, 3—Negli-
gence, 2—Parliamentary Elections—Particulars—Parties—
—Partition—Receiver—Reference—Settlement of Action—
Solicitor—Trial—Writ of Summons.

PREFERENCE.
See Assignments and Preferences.

PRESCRIPTION.
See Title to Land, 2.

PRESENTMENT.

See Promissory Notes, 3.
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PRESUMPTION.

See Insurance, 10—Liquor License Act, 1—Ontario Temperance
Act, 5.

PRINCIPAL AND AGENT.

1. Contract by Agent for Purchase of Goods—Authority of Agent
—Holding out—Estoppel—General Agency—Scope of Busi-
ness—Commission Received by Vendor’s Agent from Vendor
Divided with Purchaser’s Agent—Effect on Contracts-,
Absence of Fraud—Notice to Purchaser. Stoney Point

Canning Co. v. Barry, 10 O.W.N. 130, 36 O.L.R. 522.—App.
Drv.

2. Sum Lodged with Bank to be Paid over upon Instructions—
Authority of Agent— Payment— Ratification — Estoppel.
Barrett Brothers v. Bank of Toronto, 11 O.W.N. 10.—CvrurtE,
W

See Contract, 4—Ontario Temperance Act, 3, 7—Vendor and
Purchaser, 4.

PRINCIPAL AND SURETY.
See Guaranty—Promissory Notes, 152,

PRIVILEGE.
See Company, 7—Libel, 4.

PRIVY COUNCIL.
See Appeal, 11, 12, 13.

PRODUCTION OF DOCUMENTS.
See Company, 9—Discovery, 5.

PROHIBITION.
See Assessment and Taxes, 1—Division Courts, 1—Police Magis-
trate, 1.
PROMISE.

See Contract, 5, 11, 25—Master and Servant, 1.

PROMISSORY NOTES.

1. Accommodation Endorser—Surety—Agreement to Release
Principal Debtor—Failure to Prove—Dividend on Debt
Received by Holder of Notes from Trustee for Creditors of
Principal Debtor—Ratable Application on Portion of Claim
Secured by Notes and Unsecured Portion. R. H. Thompson
Co. v. Brown, 11 O.W.N. 235.—Muvrock, C.J.Ex.

2. Action against Maker—Defence—Fraud and Collusion—
Failure to Prove—Guaranty—Time Extended for Definite
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PROMISSORY NOTES—(Continued).
Period by Arrangement with Principal Debtor—Release of
Guarantor. North-Western National Bank of Portland_ v.
Ferguson, 11 O.W.N. 178.—SUTHERLAND, J.

3. Demand Note—Accommodation Endorsers—Advances by
Bank—Defences to Action against Endorsers—Agreement for
Payment—Evidence—Unreasonable Delay in Presentment—
—Bills of Exchange Act, R.S.C. 1906 ch. 119, sec. 181—
“Continuing Security’—Collateral Security—Assent of En-
dorsers—Findings of Trial Judge—Appeal. Bank of Ottawa
v. Christte, 10 O.W.N. 335, 11 O.W.N. 37, 37 O.L.R. 330,
646.—MippLETON, J.—APP. D1v.

4. Liability of Endorser—Notice of Dishonour not Given—Waiver
—Correspondence—Admission of Liability—Promise to Pay
—Mistake of Fact—Onus—Statute of Frauds. Swift Cana-
dian Co. Liniited v. Duff and Alway, 11 O.W.N. 140, 38
O.L.R. 163.—FaLconsripGE, C.J.K.B.

See Contract, 21—Indian—Partnership—Payment—Preference.

PROMOTERS.
See Company, 1.

- PROOFS OF LOSS.
See Insurance, 3, 4.

PROPERTY PASSING.
See Insurance, 2.

PROPRIETARY MEDICINE.
See Revenue.
PROXIMATE CAUSE.
See Negligence, 4.

PUBLIC AUTHORITIES PROTECTION ACT.
See Costs, 4, 6, 7—Criminal Law, 2—Street Railway, 3.

PUBLIC HEALTH ACT.
See Costs, 4—Negligence, 4.

PUBLIC INTERESTS.
* See Covenant.
£ PUBLIC POLICY.

See Husband and Wife, 7.

PUBLIC SCHOOLS.
See Mechanics’ Liens, 4—Municipal Corporations, 12—Schools.
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PUBLIC UTILITIES ACT.
See Municipal Corporations, 9—Street Railway, 3.

PUBLICATION. .
See Libel, 4.
QUALIFIED PRIVILEGE.
See Libel, 4.
QUANTUM MERUIT.
See Contract, 29.

QUEBEC LAW.
See Infants, 7. :
QUIT-CLAIM.
See Deed, 2.
RAILWAY.

I. Crossing by Street Railway—Order of Board of Railway
Commissioners for Canada—Construction of Diamond by
Street Railway Company—Liability for Maintenance—
Derailment of Train—Failure to Shew Negligence or Breach
of Duty—Limitation of Actions—Construction or Operation
of the Railway”—Dominion Railway Act, R.S.C. 1906 ch.
37, sec. 306—Ontario Railway Act, R.S.0. 1914, ch. 185,
sec. 265 (1). Grand Trunk R.W. Co. v. Sarnia Ktreet R.W.
Co.,.10 O.W.N. 384, 417, 37 O.L.R. 477.—KgzLLy, J.

2. Damage to Land from Closing of Street in City—Elevation of
Tracks—Order of Board of Railway Commissioners—Initia-
tive—Jurisdiction—Elimination of Highway Crossing at
Grade—Railway Act, R.S.C. 1906 ch. 37, sec. 238 (8 & 9
Edw. VII. ch. 32, sec. 5)—Municipal By-law—Remedy for
Injurious Affection of Property—Compensation—Arbitration
under Statute. Brant v. Canadian Pacific R.W. Co.,
10 O.W.N. 164, 36 O.L.R. 619.—App. D1v.

3. Expropriation of Land—Compensation—Quantum—Award—
Appeal. Re Campbellford Lake Ontario and Western R.W.
Co. and Noble, 11 O.W.N. 245.—RippELL, J.

4. Fire Caused by Sparks from Engine—Negligence—Evidence—
Finding of Fact of Trial Judge—Appeal. Willox v. Mrchigan
Central R.R. Co., 11 O.W.N. 15, 145.—FALCONBRIDGE, -
C.J.K.B.—App. Div.

- Injury to Person and Vehicle Crossing Tracks at Highway
Crossing—Negligence—Findings of Jury—Excessive Speed of
Train—Other Grounds of Negligence Negatived—Powers of

(1
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RAILWAY—(Continued).
Parliament—Regulation of Speed of Trains—Railway Act,
R.S.C. 1906 ch. 37, sec. 275—Part of Village not thickly
Peopled—Fencing—Immateriality. *Minor v. Grand Trunk
R.W. Co., 11 O.W.N. 164, 431.—BRITTON, J.—APP. Div.

6. Level Highway Crossing—Injury to Person Attempting to
Cross—Evidence—Negligence—Contributory Negligence—
Findings of Jury—Form of Questions—Trial—Supplementary
Findings—Absence of Warning—Failure to Ring Bell—
Competence of Witnesses—Negativing by Jury of Alleged
Failure to Sound Whistle—Evidence of Person Injured—
Contradiction—Denial of New Trial. Jaroshinsky v. Grand
Trunk R.W. Co., 10 O.W.N. 39, 241, 37 O.L.R. 111.—
FaLconsringE, C.J.K.B.—App. D1v.

7. Mortgage to Secure Bondholders—Claim upon Foreign Judg-
ment for Damages for Injuries Sustained by Passenger—
Action on Judgment in Ontario—Non-merger—Priorities—
“Working Expenditure”’—Ontario Railway Act, 6 Edw. VII.
ch. 30, secs. 44, 45—3 & 4 Geo. V. ch. 36, sec. 48—Interpreta-
tion Act, 7 Edw. VII. ch. 2, sec. 7, para. 48 (b)—‘“Any Subse-
quent Transaction, Matter or Thing”—Claim of Priority
upon Judgment Confined to ‘“Rents and Revenues’—Assets
Representing Rents and Revenues—Effect of Subsequent
Legislation upon Rights of Bondholders—Finding of Master—
Appeal—Costs. Grobe v. Buffalo and Fort Erie Ferry and
R.W. Co., 11 O.W.N. 265, 38 O.L.R. 272.—MIDDLETON, J.

8. Passenger — Personal Injury — Negligence — Time-limit for
Action—Dominion Railway Act, R.S.C. 1906 ch. 37, secs. 2
(31), 306, 306 (3). Traill v. Niagara St. Catharines and
Toronto R.W. Co., 11 O.W.N. 70, 38 O.L..R. 1.—Boyp, C.

9. Passenger Stepping off Moving Train—Negligence of Condue-
tor—Finding of Jury—Invitation to Alight—Evidence—
Divided Court. *Mayne v. Grand Trunk R.W. Co., 11
O.W.N. 432.—Arp. Div.

See Criminal Law, 10—Municipal Corporations, 3—Negligence,
6, 7—Nuisance, 4—Release, 1—Street Railway.

RAPE.
See Criminal Law, 9.
RATIFICATION.
See Banks and Banking, 5—Company, 1-—Municipal Corpora-
tions, 14—Principal and Agent, 2—Vendor and Pyrchaser, 4.
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REASONS FOR AWARD.

See Municipal Corporations, 6.

REASONS FOR CONVICTION,
See Liquor License Act, 2.

RECEIPTS.
See Banks and Banking, 1.

RECEIVER.
1. Motion for—Affidavit in Answer. Goldblatt v. Dominion
Salvage and Wrecking Co. Limited, 11 O.W.N. 419.—SUTHER-
LAND, J.

2. Motion to Continue—Evidence—Prejudice. Orpen v. Mackie,
11 O.W.N. 270.—SUTHERLAND, J.

See Execution, 1.
RECOGNIZANCE.
See Criminal Law, 3.
REDEMPTION.
See Assignments and Preferences, 1—Limitation of Actions, 1—
Mortgage, 8, 9, 10.

REFERENCE.

Action upon Promissory Note—Defence of Payment—A ccount—
Note Alleged to have been Given as Security for Debt of
Another—Preliminary Question for Trial—Order Directing
Reference Discharged—Practice. Foz v. Patrick, 11 O.W.N.
370.—Avrp. Div.

See Account—Costs, 11—Damages, 2—Evidence, 4—Husband
and Wife, 1—Master’s Report—Settlement of Action—Vendor
and Purchaser, 4—Water, 2—Will, 12.

REGISTRY LAWS.
See Contract, 24—Highway, 7—Husband and Wife, 5—Lis
Pendens—Mechanics’ Liens—Title to Land, 3.

RELEASE.

1. Claim for Damages for Negligence—Injury to Railway Servant
—Validity of Release—Alternative Claim for Damages for
Breach of Contract to Employ Plaintiff—Evidence—Dis-
missal of Action—Costs. Baker v. Grand Trunk R.W. Co.,
11 O.W.N. 248.—FaLconsripgE, C.J.K.B.

2. Settlement of Estate — Binding Agreement — Evidence.
Wetmore v. Martin, 11 O.W.N. 296—SUTHERLAND, J.

See Mortgage, 5—Promissory Notes, 1, 2—Trusts and Trustees, 1.
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RENEWAL OF CHATTEL MORTGAGE.
See Bills of Sale and Chattel Mortgages, 2.

: RENEWAL OF EXECUTION.
See Execution, 3.

RENT.
See Distress—Landlord and Tenant.

RENTS AND REVENUES.

See Railway, 7.
REPAIRS.

See Landlord and Tenant, 5.

RES JUDICATA.

See Will, 34.
. RESCISSION.

See Contract, 13—Fraud and Misrepresentation, 2, 5.

RESIDENCE.
See Insurance, 7.

b RESOLUTION OF COUNCIL.
See Municipal Corporations, 13.

RESTITUTION.
See Infants, 1.
RESTRAINT OF MARRIAGE.

See Will, 25. :
" RESTRAINT OF TRADE.

See Covenant.
RESTRICTIVE BUILDING CONDITIONS.
See Vendor and Purchaser, 6.

REVENUE.

Special War Revenue Act, 1915, 5 Geo. V. ch. 8, secs. 14, 15 (D.)
—Sale of Proprietary or Patent Medicine—Failure to Affix
Revenue Stamp—‘Selling to a Consumer ’—Inland Revenue
Inspector—Conviction—Act of Clerk or Servant. Re Min-
ister of Inland Revenue and Nairn, 11 O.W.N. 422, —SMITH,

Jun. Co. CJ.
REVIVAL.
See Will, 5. 7
REVIVOR.
See Execution, 3.
REVOCATION.

See Will, 5, 8, 28.
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RIPARIAN RIGHTS.

See Water, 3 ;

RIVER.
See Nuisance, 4—Water.

ROAD.
See Highway.

. ROYALTIES.

See Judgment, 4—Will, 37. .

RULES.

(Consolidated Rules, 1913).
3 (b).—See Costs, 10.
10(2).—See Municipal Corporations, 13.
25.—See Writ of Summons, 2.
56.—See Practice, 3.

57.—See Practice, 3.
65.—See Judgment, 4.

111.—See Practice, 4.

115.—See Appeal, 7—Practice, 3.
117.—See Practice, 3.

121.—See Mechanics’ Liens, 3.

127.—See Practice, 4.

132.—See Executors and Administrators, 1.
134.—See Parties.

165.—See Costs, 5—Practice, 1.

169.—See Costs, 5

176.—See Appeal, 1.

193.—See Costs, 9.

208 (14).—See Master in Chambers.
217.—See Arrest.

233.—See Partition.

300.—See Execution, 3—Mortgage, 5
328.—See Discovery, 1.

329.—See Discovery, 1.

336.—See Discovery, 4. &
345(2).—See Discovery. 1.

3560.—See Company, 9.

354.—See Husband and Wife, 1—Mechanics’ Liens, 3.



INDEX. 520

RULES—(Continued).
375.—See Costs, 5.
496.—See Appeal, 2.
498.—See Appeal, 2.
507.—See Appeal, 3, 4, 5, 6, 7, 8, 9—Libel, 3.
523.—See Judgment, 1, 4.
552.—See Contempt of Court.
566.—See Execution, 3.
582.—See Judgment Debtor.
583.—See Judgment Debtor.
602.—See Will, 10.
605.—See Municipal Corporations, 13.

~ 606(1).—See Municipal Corporations, 13.

615.—See Partition..
649.—See Costs, 3.
653.—See Gift.

SALARIES OF JUDGES.
See Assessment and Taxes, 8, 9.

SALE OF BUSINESS.
See Contract, 28—Fraud and Misrepresentation, 3.

SALE OF GOODS.

1. Action for Price—Defence that Goods not Supplied in Accord-
ance with Contract—Acceptance—Delay in Delivery—
Interest—Counterclaim.. Hoe & Co. v. Wilson Publishing
Co. of Toronto, 11 O.W.N. 339.—MIDDLETON, J.

2. (Gas-tanks—Out-and-out Purchase—Filling with Gas other
than that Manufactured by Vendors—Unfair Competition
—Passing-off—Action for Injunction—Evidence—Findings of
Fact of Trial Judge—Appeal. Prestolite Co. v. London En-
gine Supplies Co., 11 O.W.N. 225.—Arp, Drv.

3. Passing off Goods as those of Plaintiffs—Use of Secret Processes
— Evidence—Injunction—Damages. Wodehouse I nvigorator
Limited v. Ideal Stock and Poultry Food Co., 11 O.W.N. 206.
—FavrconBrIDGE, C.J.K.B.

4. Representation as to Quality—Warranty—Condition —Breach
—Right of Purchaser to Reject notwithstanding Resale—
Reasonable Time. Niagara Grain and Feed Co. v. Reno, 11
0.W.N. 134, 38 O.L.R. 159.—Avrp. D1v.

See Contract, 14, 15, 26, 27—Distress—Landlord and Tenant, 2—
Payment—Principal and Agent, 1—Title to Goods. ;
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SALE OF LAND.

See Contract, 2—Execution, 3—Fixtures—Fraud and Misrepre-
sentation, 2, 4, 5—Highway, 1—Infants, 1—Mortgage—
Trusts and Trustees, 2—Vendor and Purchaser—Will, 20,
28, 34.

SALE OF LIQUOR.

See Canada Temperance Act—Liquor License Act—Ontario

Temperance Act.

SALE OF PATENT MEDICINES. .
See Revenue.

SATISFACTION.
See Guaranty, 3—Partnership.

SAVINGS BANK.
See Gift, 2
SCALE OF COSTS.
See Assessment and Taxes, 9—Costs, 3.

SCHOOLS.

1. Continuation School—Vacancies in Board—Duty of Township
Council to Fill—Mandamus—Necessity for Demand and
Refusal—Technical Objection—Dispensing with Demand—
Effective Demand—Locus Pcenitentize—Costs—Misconduct
—Personal Liability—Indemnity—Continuation Schools Act,
R.8.0. 1914 ch. 267—Municipal Act, R.S.0. 1914 ch. 192,
sees. 193, 215, 242. Re West Nissour: Continuation” School,

11 O.W.N. 33, 197, 361, 38 O.L.R. 207.—SUTHERLAND, J,
(Cags.)—Arp. Div. 2

2. Public Schools—Formation of Union School Section—Award—
Appeal—Order of County Court Judge—Jurisdiction—Time-
limit—Public Schools Act, R.S.0. 1914 ch. 266, secs. 20,
21, 22, 30. Re Flamborough West Union School Section, 11
O.W.N. 5—Kgrry, J.

3. Public Schools—Proposal of School Board to Purchase Site
and Build School House——Money to be Raised upon Deben-
tures—Public Schools Act, R.S.0. 1914 ch. 266, sec. 44—
School Board Restrained from Purchasing until Approval of
Ratepayers Obtained and Debentures Issued—Appeal to
Inspector under sec. 54 (11)—Finality of Inspector’s Decision.
Birch v. Public School Board of Section 15 in the Township of
York, 10 O.W.N. 219, 326, 37 O.L.R. 392.—MIDDLETON, J.
—Avrp, Div.

See Contempt of Court—Contract, 6—Mechanics’ Liens, 4—
Municipal Corporations, 12.
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5 SCIENTER.
- See Negligence, 1.
SEAL.
See Contract, 6—Judgment, 7—Mortgage, 5—Municipal Corpora-

tions, 10, 14.

SEARCH-WARRANT.
See Canada Temperance Act, 3, 4—Costs, 6—Ontario Temperance

Act, 1, 5—Trespass, 1.
SECRET COMMISSION.
See Mortgage, 5—Vendor and Purchaser, 2.

SECRET PROCESS.
See Discovery, 3—Sale of Goods, 3.

SECURITIES.
See Banks and Banking, 4—Promissory Notes, 1, 3.
SECURITY.
1—Deed, 4—

See Appeal, 11—Assignments and Preferences,
Partnership—Preference. :

SECURITY FOR COSTS.

See Costs, 4-8.
SEDUCTION.

See Judgment, 1.
SEPARATION.

See Husband and Wife, 7, 8.
SERVICE OF NOTICE.

See Practice, 1.

SERVICE OF NOTICE OF SALE.
See Mortgage, 8.

SERVICE OF NOTICE OF TRIAL.
See Trial, 4.

SERVICE OF WRIT OF SUMMONS.
See Practice, 29— Writ of Summons, 2.

SESSIONS.

See Criminal Law, 3.

SET-OFF.
See Contract, 7—Costs, 8—Highway, 2—Judgment, 8—Mort-

gage, 4—Practice, 3.

47—11 o.W.N.
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SETTLED ACCOUNT.

See Account.

SETTLEMENT OF ACTION.

Dispute as to whether Items of Account Included—Reference to
Take Accounts—Report — Appeal — Evidence — Absence of
Mistake or Fraud—Costs. Badenach v. Inglis, 11 O.W.N.,
391.—SUTHERLAND, J.

SETTLEMENT OF CLAIM.
See Contract, 11—Negligence, 3.

SETTLEMENT OF ESTATE.
See Release, 2.
SEWER.

See Municipal Corporations, 4.

SHARES AND SHAREHOLDERS.
See Assignments and Preferences, 6—Banks and Banking, 5—
Company—Contract, 19—Execution, 1, 2—Will 29, 37.

SHERIFF.
See Arrest—Costs, 7—Execution, 2, 3—Interpleader.

SHIP.

Carriage of Grain—Damage by Water—Hole Made in Barge by
Collision with Dock—Inspection and Repair—Due Diligence
—Negligence—Peril of Navigation—Water-Carriage of Goods '
Act, 9 & 10 Edw. VII. ch. 61, sec. 6 (D.)—Merchants Shipping
Act. Grain Growers Export Co. v. Canada Steamship Lines
Limited, 11 O.W.N. 355.—MIDpDLETON, J.

See Contract, 10—Negligence, 8.

SIDEWALK.
See Highway.
SMOKE.
See Municipal Corporations, 3.
SOLICITOR.

1. Costs — Taxation — Order for, Obtained by Solicitors — Am-
biguity—Liability of Estate of Deceased Person—Amendment
Re Solicitors, 11 O.W.N. 319.—FavLconsripGE, C.J. K.B.

2. Investment of Money of Client—Undertaking to Assume
Investment and Repay Money—Failure to Implement—
Neghgence——Mlsconduct—Penalty—~Apphcat10n to Strike
off Roll. Re Solzcitor, 10 0.W.N. 181, 295, 37 O.L.R. 310.—
CLUTE, J.—ApPp. DI1v.

See Appeal, 5—Certiorari—Costs, S—Executors and Administra-
tors, 4—Husband and Wife, 4—Judgment, 6.
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SPECIAL ENDORSEMENT.
See Practice, 3, 4.

SPECIAL WAR RELIEF ACT.
See Revenue.

: SPECIFIC PERFORMANCE.
See Vendor and Purchaser.

SPEEDY TRIAL.
See Practice, 3.
STAIRWAY.
See Highway, 6.
: STATED CASE.
See Assessment and Taxes, 1, 2—Criminal Law, 7

STATUTE OF FRAUDS.
See Contract, 12, 14—Promissory Notes, 4—Vendor and Pur-
chaser, 1, 2.
STATUTE OF LIMITATIONS.
See Contract, 12—Limitation of Actions—Mortgage, 8—Railway,
1, 8—Street Railway, 3—Title to Land, 1, 2.

STATUTE OF USES.
See Deed, 5.
STATUTES.
11 Viet. ch 14 (C.) (Toronto Gas Company)—See MuniciPAL CoRr-

PORATIONS, 4. . -
R.S.0. 1877 ch. 150 (Joint Stock Companies Letters Patent Act)

—See CONTRACT, 23.

R.S.0. 1877 ch. 174, secs. 486, 487, 488, 525 (Municipal Act)—
See WiLy, 9.

45 Viet. ch. 19, secs. 2, 3 (0.) (Companies for Supplying Elec-
tricity)—See CONTRACT, 23.

R.S.0. 1887 ch. 103, sec. 9 (Assurances of Estates Tail)—See
TirLE TO LAND, 3.

55 Viet. ch. 99 (0.) (Toronto Railway)—See STREET RAILWAYS, 1.

R.S.0. 1897 ch. 51, sec. 58 (10) (Judicature Act)—See NUISANCE.

3
R.S.0. 1897 ch. 129, secs. 16, 19 (Trustee Act)—See WiLL, 34.
R.S.0. 1897 ch. 322 (Rights of Subject)—See CONSTITUTIONAL

Law, 1.
62 Viet. (2) ch. 7, sec. 3 (0.) (Vexatious Actions, Protection of

Sheriff)—See CosTs, 7. :
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STATUTES—(Continued).

3 Edw. VII. ch. 19, secs. 420(3), 672(1) (Municipal Act)—See
AssESSMENT AND TAXES, 4.

6 Edw. VII. ch. 30, secs. 44, 45 (0.) (Railway Act)—See RAIL-
WAY, 7.

6 Edw. VII. ch. 55, sec. 18 (0O.) (University Act)—See MISTAKE.

R:S.C. 1906 ch. 37, secs. 2 (31), 306, 306 (3) (Railway Act)
—See RAiLway, 8.

R.S.C. 1906 ch. 37, sec. 238—See RAaiLway, 2.

R.8.C. 1906 ch. 37, sec. 275—See RamLway, 5.

R.S.C. 1906 ch. 37, sec. 306—See RaiLway, 1.

R.S.C. 1906 ch. 81, secs. 2 (c), 102 (Indian Act)—See INDIAN.

R.S.C. 1906 ch. 119, see 181 (Bills of Exchange Act)—See Prom-
1ssOorY NoOTES, 3.

R.8.C. 1906 ch. 139, secs. 69, 71 (Supreme Court Act)—See
APPEAL, 15.

R.8.C. 1906 ch. 144, secs. 22, 23, 101, 110, 133 (Winding-up Act)
—See CoMPANY, 8.

R.S.C. 1906 ch. 144, sec. 70—See CompaNy, 7.

R.S.C. 1906 ch. 144, sec. 101—See ComPANY, 4, 6.

R.S.C. 1906 ch. 144, secs. 108, 117, 119—See CoMPANY, 9.

R.S.C. 1906 ch. 144, sec. 123—See ComPaNY, 5. :

R.S.C. 1906 ch. 145, secs. 9, 10, 11 (Evidence Act)—See CRIMINATL
Law, 7.

R.S.C. 1906 ch. 146, sec. 30 (Criminal Code)—See Cosrs, 6.

R.S.C. 1906 ch. 146, sec. 30—See NEw TRIAL.

R.S.C. 1906 ch. 146, secs. 226, 228, 749, 750, 797—See CRIMINAL
Law, 3. -

R.S.C. 1906 ch. 146, sec. 238(e), (f), (9)—See CriMiNAL Law, 5.

R.S.C. 1906 ch. 146, secs. 242A, 1081—See CriMINAL Law, 8.

R.S.C. 1906 ch. 146, secs. 347, 285B—See MoTor VEHICLES Acw.

R.8.C. 1906 ch. 146, secs. 577, 773(a), (b), 777(5), 1035, 1044—
See CRIMINAL Law, 10.

R.S.C. 1906 ch. 146, sec. 774—See CRIMINAL Law, 4.

R.S.C. 1906 ch. 146, secs. 777(5), 797, 1013—See CRIMINAL Law,
) &

R.S.C. 1906 ch. 146, secs. 999, 1019—See CrimiNaL Law, 12.

R.S.C. 1906 ch. 146, sec. 1019—See CRIMINAL Law, 7.

R.S.C. 1906 ch. 146, sec. 1122—See CRIMINAL Law, 6.

R.S.C. 1906 ch. 152, secs. 117(c), 117(2), 137 (Canada Temperance
Act)—See CanaDA TEMPERANCE Acr, 3.

R.S.C. 1906 ch. 152, sec. 136—See TRESPASS, 1.

R.S:C. 1906 ch. 152, sec. 148—See CaNADA TEMPERANCE Acr,
19 -
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STATUTES—(Continued).

7 Edw. VII. ch. 2, sec. 7, ch. 48(b) (O.) (Interpretatlon Act)—
See RamLway, 7.

7 Edw. VII. ch. 34 secs. 36, 123, 130 (0.) (Companies Act)—See
CoMPANY, 5,

8 & 9 Edw. VII. ch. 9 (D.) (Amending Criminal Code)—See Crim-
INAL Law, 4.

- 8 & 9 Edw. VII. ch. 32, sec. 5 (D.) (Amending Railway Act)—
See RaLway, 2.

9 & 10 Edw. VII. ch. 11 (D.) (Amending Criminal Code)—See
Moror VenICLES AcT. 3

9 & 10 Edw. VII. ch. 61, sec. 6 (D.) (Water-Carriage of Goods
Act)—See SHIP.

1 Geo. V. ch. 26, sec. 46 (O.) (Trustee Act)—See WiLL, 34.

1 Geo. V. ch. 28, sec. 30 (0.) (Land Titles Act)—See MORTGAGE, 5.

2 Geo. V. ch. 31, sec. 23 (0.) (Companies Act)—See CompaNy, 2.

2 Geo. V. ch. 31 secs. 90, 91 (0.)—See CompaANY, 5.

3 & 4 Geo. V. ch 2(0.) (Revmon and Consolidation of Statutes
of Ontario)—See ConsTITUTIONAL LAwW, 2.

3 & 4 Geo. 5. ch. 13, sec. 28 (D.) (Amending Criminal Code)—
See CriMINAL Law, 3.

3 & 4 Geo. V. ch. 36, sec. 48 (0.) (Railway Act)—See RamLway, 7.

3 & 4 Geo. V. ch. 43, secs. 321, 325 (1) (0.) (Municipal Act)—
See MunicipAL CORPORATIONS, 4.

3 & 4 Geo. V. ch. 99, sec. 88 (D.) (Bank Act)—See BANKs AND
Banking, 4.

R.S.0. 1914 ch. 1, sec. 27 (Interpretation Act)—See MuNIcIPAL
CORPORATIONS, 14.

R.S.0. 1914 ch. 1, sec. 29 (x)—See CosTs, 4.

R.S.0. 1914 ch. 6, secs. 15(1), 33, 40 (Voters’ Lists Act)—See
PARLIAMENTARY ELECTIONS. ;

R.S.0. 1914 ch. 32, secs. 51 et seq. (Mining Act)—See MINES AND
MiNiNG.

R.S.0. 1914 ch. 35, secs. 27, 29, 31, 32 (Public Works Act)—See
Hicaway, 2.

R.S.0. 1914 ch. 39, sec. 16 (Power Commission Act)—See Con-
STITUTIONAL LAw, 1—WRIT oF SuMMONS, 1.

R.S.0. 1914 ch. 54 (Privy Council Appeals Act)—See ApreaL, 12.

R.8.0. 1914 ch. 54, sec. 10—See APPEAL, 13.

R.S.0. 1914 ch. 56, sec. 2(r) (Judicature Act)—See Costs, 5.

R.S.0. 1914 ch. 56, sec. 16(g)—See ConsTITUTIONAL Law, 1

R.S.0. 1914 ch. 56, secs. 20, 33—See WRIT oF SUMMONS, 1.

R.S.0. 1914 ch. 56, secs. 24, 74—See ArrEAL, 10.

R.8.0. 1914 ch. 56, secs. 26, 63—See CrimINAL Law, 2.
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STATUTES—(Continued).

R.S.0. 1914 ch. 56, sec. 27(2)—See TriAL, 1.

R.S.0. 1914 ch. 56, sec. 28—See LiBEL, 4—TRr1AL, 2.

R.S.0. 1914 ch. 56, sec. 32—See ARBITRATION AND AWARD.

R.S.0. 1914 ch. 56, secs. 32 (2), (3), 119—See Courrs.

R.S.0. 1914 ch. 56, secs. 140 ef seq.—See EXECUTION, 1.

R.S.0. 1914 ch. 62, sec. 33 (Surrogate Courts Act)—See Surro-
GATE COURTS.

R.S.0. 1914 ch. 63, sec. 62 (1) (d) (Division Courts Act)—See
Division Courts, 2.

R.S.0. 1914 ch. 63, secs. 79(2), 104, 123, 226—See Drvisron
CourTs, 1.

R.S.0. 1914 ch. 65, secs. 4, 10(c), 14 (Arbitration Act)—See
MuniciPAL CORPORATIONS, 7.

R.S.0. 1914 ch. 68, secs. 3, 6, 7, 10 (Lunacy Act)—See Lunaric, 2.

R.S.0. 1914 ch. 68, sec. 11(d)—See Lunatic, 1.

R.S.0. 1914 ch. 68, sec. 37—See DEED, 2.

R.S.0. 1914 ch. 70, sec. 10 (Dower Act)—See MORTGAGE, 8.

R.S.0. 1914 ch. 70, secs. 14(2), 17—See DOWER.

R.S.0. 1914 ch. 71, secs. 7, 8, 9 (Libel and Slander Act)—See
LiBEL, 1.

R.S.0. 1914 ch. 75 (Limitations Act)—See CoNTRACT, 12—MoORT-
GAGE, 8—TrITLE TO LAND, 1, 2.

R.S.0. 1914 ch. 75, sec. 40—See LIMITATION OF ACTIONS, 1.

R.S.0. 1914 ch. 76, sec. 12 (Evidence Act)—See EVIDENCE ! o

R.S.0. 1914 ¢h. 79 (Judges’ Orders Enforcement Act)—See Par-
LIAMENTARY ELECTIONS.

R.S.0. 1914 ch. 80, sec. 10 (Execution Act)—See ExEcuTION, 2.

R.S.0. 1914 ch. 80, secs. 10, 11—See VENDOR AND PURCHASER, 6.

R.S.0. 1914 ch. 80, secs. 12, 13, 17—See EXECUTION, 1.

R.SO. 1914 ch. 80, secs. 31, 34—See MORTGAGE, 11.

R.S.0. 1914 ch. 83, sec. 3 (Fraudulent Debtors Arrest Act)—
See ARREST.

R.S.0. 1914 ch. 89, secs. 3, 4, 8 (Public Authorities Protection
Act)—See CRIMINAL Law, 2

R.S.0. 1914 ch. 89, sec. 13—See STREET RAlLwAYs, 3.

R.S.0. 1914 ch. 89, secs. 13, 16—See Cosrs, 7.

R.S.0. 1914 ch. 89, sec. 16——See CosTs, 4, 6.

R.S.0. 1914 ch. 90, see. 10(1), (3) (Summary Convmtlons Act)—
See CRIMINAL Law, 6.

R.S.0. 1914 ch. 102 (Statute of Frauds)—See ConNTRACT, 12, 14—
Promissory Nores, 4—VENDOR AND PURCHASER, 1, 2.

R.S.0. 1914 ch. 105, sec. 3 (Fraudulent Conveyances Act)—Seg
BirLs oF SALE AND CHATTEL MORTGAGES, 2.
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STATUTES—(Continued).

R.S.0. 1914 ch. 109, secs. 2, 7 (Conveyancing and Law of Property
Act)—See Lanp TiTLES AcT.

R.S.0. 1914 ch. 109, sec. 49—See MORTGAGE, 3.

R.S.0. 1914 ch. 111, sec. 2 (Petty Trespass Act)—See Porice
MAGISTRATE, 2.

R.S.0. 1914 ch. 114, secs. 4, 5 (Partition Act)—See PARTITION.

R.S.0. 1914 ch. 119 (Devolution of Estates Act)—See WiLL, 34.

R.S.0. 1914 ch. 119, sec. 13—See PARTITION.

R.S.0. 1914 ch. 120, secs. 2 (¢) 23, 25 (Wills Act)—See WiLL, 5.

R.S.0. 1914 ch. 120, sec. 20(3)—See DISTRIBUTION OF ESTATES.

R.S.0. 1914 ch. 121, sec. 67 (Trustee Act)—See EXECUTORS AND
ADMINISTRATORS, 4.

R.S.0. 1914 ch. 124, sec. 58 (Registry Act)—See MORTGAGE, 8.

R.S.0. 1914 ch. 126 (Land Titles Act)—See WiLL, 34.

R.S.0. 1914 ch. 126, sec. 54 (4)—See Lanp TrrLes AcT.

R.S.0. 1914 ch. 126, sec. 62 (1)—See VENDOR AND PURCHASER, 6.

R.S.0. 1914 ch. 130, sec. 4 (Rivers and Streams Act)—See
WATER, 2. ;

R.S.0. 1914 ch. 134, secs. 251(4), 27 (Assignments and Preferences
Act)—See ASSIGNMENTS AND PREFERENCES, 2

R.S.0. 1914 ch. 134, sec. 38—See EviDENCE, 3.

R.S.0. 1914 ch. 135, secs. 21, 23 (Bills of Sale and Chattel Mort~
gage Act)—See BILLS OF SALE AND CHATTEL MORTGAGES, 2.

R.S.0. 1914 ch. 140, secs. 2 (¢), 3 (Mechanics and Wage-Earners
Lien Act)—See MEcHANICS' LIENS, 4.

R.S.0. 1914 ch. 140, sec. 9—See PAYMENT.

R.S.0. 1914 ch. 140, sec. 12—See MEcuaNIcs’ Liens, 1.

R.S.0. 1914 ch. 140, secs. 24, 31, 32, 37—See Mecuanics’ L1ENs, 2.

R.S.0. 1914 ch. 140, sec. 37(2)—See MEcHANICS’ Liens, 3.

R.S.0. 1914 ch. 146 (Workmen’s Compensation for Injuries Act)
—See NEGLIGENCE, 8.

R.S.0. 1914 ch. 147, secs. 3(1), 4 (Apprentices and Minors Act)—
See INFANTS, 6.

R.S.0. 1914 ch. 151 (Fatal Accidents Act)—See Cosrs, 4.

R.S.0. 1914 ch. 151—See NEGLIGENCE, 8.

R.S.0. 1914 ch. 153, sec. 3 (Infants Act)—See INFANTS, 2

R.S.0. 1914 ch. 155, sec. 38 (1) (Landlord and Tenant Act)—See
LANDLORD AND TENANT, 2.

R.S.0. 1914 ch. 156 (Apportionment Act)—See LANDLORD AND
TENANT, 4.

R.S.0. 1914 ch. 178, secs. 15, 92, 95 (Companies Act)—See
CompPANY, 1.

R.S.0. 1914 ch. 178, sec. 60—See ExrcuTioNn, 2.
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STATUTES—(Continued).

R.S.0. 1914 ch. 183, secs. 2(14), 194 (Condition 8) (Insurance
Act)—See INSURANCE, 3.

R.S.0. 1914 ch. 183, sec. 156 (6)—See INsurANCE, 15.

R.S.0. 1914 ch. 183, sec. 165 (5)—See INsuraNcE, 10.

R.S.0. 1914 ch. 183, sec. 166 (7), (9), (10),(11)—See INSURANCE, 13.

R.S.0. 1914 ch. 183, secs. 171(3), 179(1)—See INSURANCE, 9.

R.S.0. 1914 ch. 183, sec. 176—See INsURANCE, 6.

R.S.0. 1914 ch. 183, sec. 194 (Condition 6 (a))—See INSURANCE, 2.

R.S.0. 1914 ch. 183, sec. 194 (Conditions 19, 20)—See INSURANCE,
4.

R.8.0. 1914 ch. 185, secs. 105(8), 250 (Railway Act)—See STREET
Rarwway, 2.

R.S.0. 1914 ch. 185, sec. 265—See STREET RaiLway, 3.

R.S.0. 1914 ch. 185, sec. 265(1)—See Ramway, 1. :

R.S.0. 1914 ch. 186, secs. 9,-52 (Ontario Railway and Municipal
Boarp Act)—See HicEwWAY, 2.

R.S.0. 1914 ch. 192, Part XVI. (Municipal Act)—See MunicrpaL
CORPORATIONS, 9.

R.S.0. 1914 ch. 192, secs. 8, 10, 214, 249—See MUNICIPAL Cor-
PORATIONS, 14.

R.S.0. 1914 ch. 192, secs. 193, 215, 242—See ScuoOLS, 1.

R.S.0. 1914 ch. 192, sec. 258—See MUNICIPAL CoORPORATIONS, 12.

R.5.0. 1914 ch. 192, secs. 282, 283—See MUNICIPAL CORPORA-
TIONS, 13.

R.S.0. 1914 ch. 192, secs. 285, 396(c)—See MuNICcIPAL CORPORA-
TIONS, 15.

R.8.0. 1914 ch. 192, secs. 321, 325(1)—See MuniciPAL CORPORA-
TIONS, 4.

R.S.0. 1914 ch. 192, sec. 325—See MUNICIPAL CoRPORATIONS, 5.

R.8.0. 1914 ch. 192, sec. 350—See ONTARIO TEMPERANCE Acrzl

R.S.0. 1914 ch. 192, sec. 400(45)—See MUNICIPAL CORPORATIONS, |

ereialy

R.8.0. 1914 ch. 192, sec. 449—See MUNICIPAL CorroraTIONS,
2 11 :

R.8.0. 1914 ch. 192, sec. 460—See Hieaway, 8, 5, 6—MuNIcIPAL
CORPORATIONS, 1. f 3

R.8.0. 1914 ch. 192, sec. 460(2)—See STREET Rainway, 3.

R.S.0. 1914 ch. 193, secs. 12, 47 (Local Improvement Act)—See

: AssESSMENT AND TaxEs, 7.

R.8.0. 1914 ch. 195, sec. 5(15) (Assessment Act)—See Assess-
MENT AND TAXES, 8.

R.S.0. 1914 ch. 195, secs. 5, 6—See ASSESSMENT AND TaxEs, 7.

R.S.0. 1914 ch. 195, sec. 10—See ASSESSMENT AND Taxgs, 5.
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STATUTES—(Continued).

R.S.0. 1914 ch. 195, secs. 40(8), 81—See ASSESSMENT AND
Taxgs, 2.

R.S.0. 1914 ch. 195, sees. 53, 54, 69, 70, 79, 82, 83—See ASSESS-
MENT AND TAXES, 4.

R.S.0. 1914 ch. 195, sec. 69—See AssEssMENT AND TAXxEs, 1, 3.

R.S.0. 1914 ch. 195, secs. 85-93, 233—See ASSESSMENT AND
Taxgs, 6.

R.S.0. 1914 ch. 195, sec. 95(2)—See AssESSMENT AND TaXEs, 9.

R.S.0. 1914 ch. 199, secs. 2(2) (e), 7 (Municipal Arbitrations
Act)—See MunicipAL CORPORATIONS, ¥

R.S.0. 1914 ch. 199, secs. 4, 7—See MuNIcIPAL CORPORATIONS, 6.

R.S.0. 1914 ch. 204, sec. 4 (Public Utilities Act)—See MUNICIPAL
CORPORATIONS, 9.

R.S.0. 1914 ch. 204, sec. 29—See STREET RAILWAY, 3.

R.S.0. 1914 ch. 207, sec. 19 (Motor Vehicles Act)—See MoToRr
VenicLEs AcT.

RS.0. 1914 ch. 215, sec. 102 (2) (Liquor License Act)—See
Liquor LicENsE AcT, 1, 2. :

R.S.0. 1914 ch. 215, sec. 141—See CONSTITUTIONAL Law, 2.

R.S.0. 1914 ch. 218 (Public Health Act)—See NEGLIGENCE, 4.

R.S.0. 1914 ch. 218, sec. 26—See CosTs, 4.

R.S.0. 1914 ch. 231, secs. 14, 27 (Children’s Protection Act)—See

INFANTS, 6.
R.S.0. 1914 ch. 260 (Ditches and Watercourses Act)—See NEG-

: LIGENCE, 5.

R.S.0. 1914 ch. 266, secs. 20, 21, 22, 30 (Public Schools Act)—
See ScHOOLS, 2.

R.S.0. 1914 ch. 266, secs. 44, 54(1)—See ScHooLs, 3.

R.S.0. 1914 ch. 266, secs. 55, 73—See MEecuaNIcs' LIENS, 4.

R.S.0. 1914 ch. 267 (Continuation Schools Act)—See ScrooLs, 1.

R.S.0. 1914 ch. 280, sec. 10 (Upper Canada College Act)—See
AsSESSMENT AND TAXES, 7.

R.S.0. 1914 ch. 295, sec. 36 (Hospitals for the Insane Act)—See
INsURANCE, 6.

4 Geo. V. ch. 14, sec. 2(0.) (Amending Mining Act)—See MiINES
AND MINING.

4 Geo. V. ch. 30, sec. 10 (O.) (Insurance Amendment Act)—See
INSURANCE, 6.

4 Geo. V. ch. 36, sec. 3 (0.) (Amending Motor Vehicles Act)—
See MoTor VEHICLES ACT.

4 Geo. V. ch. 37, sec. 5 (0.) (Amending Liquor License Act)—
See ConsTITUTIONAL Law, 2.
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STATUTES—(Continued).

5 Geo. V. ch. 8, secs. 14, 15 (D.) (Special War Revenue Act)—See
REVENUE.

5 Geo. V. ch. 18, sec. 10 (0.) (Toronto and Hamilton Highway
Commission Act)—See Hicaway, 2.

5 Geo. V. ch. 22 (0.) (Mortgagors and Purchasers Relief Act)—
See MORTGAGE, 2, 6.

5 Geo. V. ¢h. 39, sec. 33 (0.) (Amending Liquor License Aet)—
See CoNSTITUTIONAL Law, 2.

6 Geo. V. ch. 20 (O.) (Public Development of Water Power Act)—-
See CoNsTITUTIONAL Law, 1.

6 Geo. V. ch. 21 (0.) (Water Powers Regulation Act)—See CON-
STITUTIONAL Law, 1.

6 Geo. V. ch. 35, sec. 6 (0.) (Amending Companies Act)—See
CompaANy, 2.

6 Geo. V. ch. 36 (O.) (Amending Insurance Act)—See INSURANCE,
13.

6 Geo. V. ch. 41, sec. 6 (O.) (Assessment Amendment Act)—See
AssussMENT AND TaAxES, 1, 2.

6 Geo. V. ch. 50, secs. 2(e), 3-6, 61(3), 146 (O.) (Ontario Tem-
perance Act)—See ONTARIO TEMPERANCE Act, 2

6 Geo. V. ch. 50, sec. 40 (O.)—See ONTARIO TEMPERANCE AcT, 1.

6 Geo. V. ch. 50, secs. 40, 67 (O.)—See ONTARIO TEMPERANCE
Acr, 5.

6 Geo. V. ch. 50, secs. 41 (1), 85 (O.)—See ONTARIO TEMPERANCE
Acr, 8.

6 Geo. V. ch. 50, secs. 41 (1), 88 (O.)—See ONTARIO TEMPERANCE
Acr, 6.

6 Geo. V. ch. 50, secs. 41, 49 (O.)—See ONTARIO TEMPERANCE
Acr, 9.

6 Geo. V ch. 50, sec. 42, 139 (O. )—See ONTARIO TEMPERANCE
Aot,:3, 7.

6 Geo. V. ch. 106, secs. 5, 6, 9 (0.) (Ancient Order of United Work-
men Act)—See INSURANCE, 12.

6 & 7 Geo. V. ch. 14 (D.) (Amending Canada Temperance Act)—
See TrEsPass, 1.

STATUTORY ADMISSION.
See Insurance, 13.

STATUTORY DECLARATIONS.
See Insurance, 4—Vendor and Purchaser, 7.

STAY OF EXECUTION.
See Appeal, 2, 12, 13—Judgment, 8.
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STAY OF PROCEEDINGS.
See Mortgage, 2.
STIFLING PROSECUTION.

See Deed, 4.

STEAM.
See Water.

STREET.
See Highway.

STREET RAILWAY.

1. Agreement with City Corporation—55 Vict. ch. 99 (0.)—
Construction and Effect—Exclusive Right to Operate upon
Streets—Exception——Restriction———Expiry of Franchise of
another Railway—Right to Operate upow Portion of Street
Released. City of Toronto v. Toronto R.W. Co., 10 O.W.N.
433, 37 O.L.R. 470.—P.C.

2. Agreements with Municipal Corporations—Construction—
—Ontario Railway Act, R.S.0. 1914 ch. 185, secs. 105 (8),
250—Order of Ontario Railway and Municipal Board—
Approval of Plans for Construction of Turn-outs and Switches
to Cross Sidewalk of Highway—*Franchise’—Operation—
— Location and Construction—Necessity for Consent of
City Corporation—Engineering Grounds. Toronto and York
Radial R.W. Co. v. City of Toronto, 11 O.W.N. 171, 38 O.L.R.
88.—P.C.

3. Injury to Vehicle on Highway—Railway Owned and Operated
by Municipal Corporation—Negligence—Nuisance—Con-
struction and Operation of Railway—Limitation of Time for
Bringing Action—Municipal Act, R.S.0. 1914 ch. 192, sec.
460(2)—Public Utilities Act, R.S.0. 1914 ch. 204, sec. 29—
Public Authorities Protection Act, R.S.0. 1914 ch. 89, sec.
13—Ontario Railway Act, R.S.0. 1914 ch. 185, sec. 265.
Kuusisto v. City of Port Arthur and Public Utilities Com-~
mission of Port Arthur, 10 O.W.N. 258, 37 O.L.R. 146.—
CLUTE, J.

4. Negligence—Passenger Standing in Car Injured by Falling
when Car Stopped—Evidence—Violent or Sudden Stop—
Findings of Jury—Meaning of. *Billinglon v. Hamilton
Street R.W. Co., 11 O.W.N. 437.—Avrp. D1v.

5. Operation of Car—Injury to Passenger—Negligence—Con-
tributory Negligence—Evidence—Findings of Fact of Trial
Judge—Reversal on Appeal. Clarey v. Ottawa Electric
R.W. Co., 11 O.W.N. 273, 38 O.L.R. 308.—Arp. D1v.

See Negligence, 2, 9, 10—Railway, 1.

~
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‘ SUBROGATION.
See Will, 33.

SUBSIDENCE.
See Contract, 8.

SUBSTITUTED SERVICE.
See Practice, 2.

SUBSTITUTIONAL GIFT.
See Will, 22.

SUCCESSION.
See Distribution of Estates.

SUMMARY APPLICATION.
See Partition.
SUMMARY JUDGMENT.,
See Judgment, 7, 8—Mortgage, 1, 2.

SUPERSTITIOUS USE.
See Will, 36.

SUPREME COURT OF CANADA.
See Appeal, 14, 15.

SURCHARGE.,
See Account.

: SURETY.
See Guaranty—Promissory Notes, 1, 2.

SURFACE WATER.
See Water, 1.

SURROGATE COURTS.

Testamentary Cause—Issue as to Validity of Will—Removal into
Supreme Court of Ontario—Surrogate Courts Act, R.S.0.
1914 ch. 62, sec. 33—Value of Property of Deceased Testator
Domiciled in Ontario—Real and Personal Property out of
the Province—Inclusion of—Property Affected by Result of
Action—Proof of Law of Foreign Country. Re Newcombe
v. Evans, 10 0.W.N. 221, 260, 314, 37 O.L.R. 354.—LaArcH-
FORD, J. (CHRS.)—SUTHERLAND, J. (CHRs.)—APpP. Div.

SURVEY.
See Title to Land, 2.

« SURVIVORSHIP.
See Gift, 2—Husband and Wife, 5—Will, 13, 31.
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SUSPENDED SENTENCE.
See Assignments and Preferences, 9 (Criminal Law, 8.
SYNDICATE.

See Mortgage, 5. :
TAX TITLE.

See Vendor and Purchaser, 8. :
TAXATION OF COSTS.
See Costs, 9, 10, 11—Solicitor, 1.
TAXES.
See Assessment and Taxes—Mistake.

TEMPERANCE.
See Canada Temperance Act Liquor License Act—Ontario

Temperance Act.

! TENANT.
See Landlord and Tenant.
TENANT IN TAIL.
See Title to Land, 3—Will, 9.

TENANTS IN COMMON.

See Contract, 2.
TENDER.

See Insurance, 8, 12—Mortgage, 9.
TESTAMENTARY CAPACITY.
See Will, 1, 2, 3.
TESTAMENTARY CAUSE.

See Surrogate Courts. _
THEFT.
10, 11—Motor Vehicles Act.
THIRD PARTIES.
See Contract, 3—Costs, 5—Practice, 1.

THREATS.

See Criminal Law,

See Deed, 4.

TIMBER.
Assignment of Locatee’s Rights—Action to Set aside—Evidence
__Findings of Fact. Moore V. Midanick, 11 O.W.N. 241.—
KeLvny, J.

See Contract, 31—Trespass, 2.
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TIME.

See Appeal, 1, 4, 14—Contract, 9, 26—Criminal Law, 12—Dis-
covery, 4—Limitation of Actions—Mechanics’ Liens 2, 4—
Municipal Corporations, 7—Particulars — Partition — Pro-
missory Notes, 2—Railway, 1, 8—Sale of Goods, 4—Schools,
2—Street Railway, 3—Trial, 4—Will, 36.

TITLE TO GOODS.

Sale of Goods—Delivery of Goods in Excess of Requirements
of Vendee—Bailment or Sale—Insolvency of Vendee—Con-
test between Vendor and Assignee for Benefit of Creditors
of Vendee. McArthur Irwin Co. Limited v. Gausby, 11
O.W.N. 93.—SUTHERLAND, J.

TITLE TO LAND.

1. Evidence—Lost Document—Unsatisfactory Evidence of Con-
tents—Adverse Possession of Small Enclosed Portion of
Land—Limitations Act—Payment of Taxes—Unenclosed
Land—Recovery of Possession by Registered Owner. Le-
fevre v. Le Duc, 11 O.W.N. 152.—K=sLLy, J.

2. Strip between Road Allowance and Lake—Evidence—Survey
—Trespasser—Possession — Limitations Act— Erection of
Building—Right Acquired to only Part of Land Occupied by
—KEasement—Prescription—Way to Building from Lake-
shore—Way from Side Road. McLean v. Wilson, 10 0.W.N.
163, 36 O.L.R. 610.—Aprp. Di1v.

3. Tenant in Tail—Enlargement of Estate—Mortgage—Regis-
tration—Bar of Entail—Act respecting Assurances of Estates
Tail, R.S.0. 1887 ch. 103, sec. 9. Re Brown and Kellar, 11
0.W.N. 401.—Murock, C.J'Ex.

See Deed, 5—Partition—Vendor and Purchaser, 6, 7, 8—Will.

TORONTO AND HAMILTON HIGHWAY COMMISSION.
See Highway, 2.

TORT,
See Damages, 1.
TOTAL DISABILITY.
See Insurance, 1.

TRADE MARK.
Infringement—Colourable Imitation—Trade Name—Intent to
Deceive—Passing-off —Evidence—Actual Case not Proved
—Laches and Acquiescence—Abandonment, —Long User by
Others—Fraud—Injunction—Damages. United States Play-
ing Card Co. v. Hurst, 10 O.W.N. 207, 37 O.L.R. 85.—
MippLETON, J.
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TRESPASS.

1. Entry upon Hotel Premises—Search for Intoxicating Liquor—
Justification under Search-warrant—Canada Temperance
Act, sec. 136—Amending Act, 6 & 7 Geo. V. ch. 14—Form of
Warrant—“All Necessary and Proper Assistance”—Request
to Defendant by Constable to Assist—Number of Persons
Called in—Discretion of Constable—Entry with Intention
not Covered by Warrant—Illegal Acts after Entry—Failure
to Prove—Withdrawal of Case from Jury. McLaren v.
Knight, 11 O.W.N. 429.—APpp. Div.

2. Timber—Conversion—Damages—Evidence — Counterclaim.
Mylam v. Rat Portage Lumber Co. and Fraser, 11 O.W.N.
165.—LENNOX, J.

See Costs, 6—Municipal Corporations, 5—Police Magistrate, 2—
Title to Land, 2—Water, 3.

TRIAL. :

1. Action by two Plaintiffs—Damages for Negligence—Verdict
of Jury—Compromise—Evidence—Verdict Set aside on
Appeal—New Trial, Confined to Assessment of Damages—
—Judicature Act, sec. 27(2)—Costs of Appeal. Doan v.
Neff, 11 O.W.N. 199, 38 O.L.R. 216.—Awrr. D1v.

2. Jury—Prejudice—Nationality of Plaintiff—Alien Enemy —
Evidence Improperly Admitted — Improper Remarks of
Counsel—New Trial—Objection not Made at Time to Re-
marks of Counsel—Power of Court—‘Substantial Wrong or
Miscarriage”’—Judicature Act, sec. 28—Onus—Costs. Gage v.
Reid, 11 O.W.N. 362, 38 O.L.R. 514.—Arp. D1v.

3. Jury Notice—Place of Trial. Helsdon v. Bennett, 11 O.W.N.
162.—F aLconsrpGE, C.J.K.B. (Curs.)

4. Notice of Trial—Time for Service—Holiday. Whittaker v.
Toronto R.W. Co. and Dominion Transport Co., 11 O.W.N.
74 —Fanconsripgg, C.J.K.B. (Curs.)

See Appeal, 5—Costs, 9—Criminal Law—Division Courts, 1—
Executors and Administrators, 1—Libel, 2—New Trial—
Nuisance, 1—Practice, 3—Railway, 6-—Reference—Will, 32,

TRUST COMPANY.
Sée Lunatie, 1.
: TRUSTS AND TRUSTEES.
1. Account—Release—Sale of Properties of Trust Estate—Inter-
est—Costs. Lees v. Morgan, 11 O.W.N. 222,—LexNOX, J.

2. Conveyance of Land—Alleged Trust for Execution Debtor—
Action by Execution Creditors for Declaration—Evidence—
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TRUSTS AND TRUSTEES—(Continued).
Bona Fide Sale for Value—Findings of Fact of Trial J udge—
Appeal. Seagram v. Halberstadt, 11 O.W.N. 28.—App. Drv.

3. Executors and Trustees under Will—Administration of Estate
—Passing of Accounts—Failure to Set apart Trust Funds—
Abatement of Legacies—Residuary Estate—Trustees’ Com-
mission—Costs. Re Cormack, 11 0.W.N. 74.—MipDpLETON, J.

See Assignment and Preferences, 5—Company, 1, 2, 5—Contract,
1—Costs, 2—Deed, 5—Executors and Administrators—
Husband and Wife, 5—Mortgage, 5, 8—Pleading—Promis-
sory Notes, 1—Vendor and Purchaser, 8—Will.

TUTOR.
See Infants, 7.

ULTIMATE NEGLIGENCE.
See Negligence, 2, 9, 10.

ULTRA VIRES.
See Company, I—Constitutiona[ Law.

UNDERTAKING. :
See Fraud and Misrepresentation, 3—Husband and Wife, 3—
Solicitor, 20. >
UNDUE INFLUENCE.
See Deed, 1—Husband and Wife, 7—Will, 1, 2, 3.

UNFAIR COMPETITION.
For Sale of Goods, 2.

UNION SCHOOL SECTION.
See Schools, 2. :
UNIVERSITY ACT.
See Mistake.
UNLICENSED HOTEL.
See Assessment and Taxes, 5.

UNREASONABLE BY-LAW.
See Municipal Corporations, 12.

UPPER CANADA COLLEGE.
See Assessment and Taxes, 1.

VACATION.
See Appeal, 15.
VAGRANCY.
See Criminal Law, 5. >
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VALUATION.
See Landlord and Tenant, 1.

VALUING SECURITY.
See Assignments and Preferences, 1. :

VEHICLES.
See Motor Vehicles Act. ;

VENDOR AND PURCHASER.

1. Agreement for Exchange of Properties—Difference in Value—
Payment in “Negotiable Paper or Cash”’—Uncertainty as to
Terms—Incompleteness—Oral Evidence—Admissibility—
Enforcement of Agreement—Statute of Frauds. Martin v.
Jarvis, 10 O.W.N. 282, 37 O.L.R. 269.—Bovp, C.

2. Agreement for Exchange of Properties—Statute of Frauds—
Actual Bargain not Evidenced by Writing—Fraud and Mis-
representation—Secret Commission—Action for Specific Per-
formance—Unfounded Charges—Costs.  Boyer v. Bright, 11
0.W.N. 351.—LENNOX, J.

3. Agreement for Sale of Land—Action by Purchaser against
Executors of Deceased Vendor for Specific Performance—
Issue as to whether Sale of Whole or Half Interest in Land
—_Evidence—Entries in Books of Vendor—Self-serving En-
tries — Entry against Interest— Admissibility — Weight —
Inconclusive Memorandum—Delay—Return of Money Paid
—Dismissal of Action—Costs. Clergue v. Plummer, 10
0.W.N. 356, 11 O.W.N. 85, 37 O.L.R. 432, 38 O.L.R. 54.—
MippLeETON, J.—APP. DIV,

4. Agreement for Sale of Land—Authority of Agent of Vendor—
Ratification — Specific Performance — Referenee — Costs.
Mooney v. McCuaig, 11 O.W.N. 163.—BRITTON, J.

5. Agreement for Sale of Land—Breach by Purchaser—Resale by
Vendor with Assent of Purchaser—Damages—Deficiency on
Resale—Expenses of Resale—Interest and other Charges.
Evans v. Farah, 10 0.W.N. 2, 189, 37 O.L.R. 79.—Crurg, J.
—Arpp. D1v.

6. Agreement for Sale of Land—Judgment for Specific Perform-
ance — Objections to Title — Incumbrances — Restrictive
Building Conditions—Execution against Lands of Vendor—
Execution Act, R.S.0. 1914 ch. 80, secs. 10, 11—Land Titles
Act, R.S.0. 1914 ch. 126, sec. 62 (1)—Costs. Robinson v.
Moffatt, 10 O.W.N. 183, 37 O.L.R. 52.—Apr. D1v.

48—11 0.W.N.




548 THE ONTARIO WEEKLY NOTES.

VENDOR AND PURCHASER—(Continued).
7. Agreement for Sale of Land—Objection to Title—Applicatiou
under Vendors and Purchasers Act—Title Derived under
Conveyance Made in Exercise of Power of Sale in Mortgage

—Statutory Declarations—Sufficiency. Re Brass and Wall,
11 O.W.N. 30.—SuTHERLAND, J.

8. Agreement for Sale of Land—Objections to Title —Construe-
tion of Clause in Will—Devise of Land and Buildings Abso-
lutely—Tax Title—Confirmation by Statute—Purchase by
Person Entitled to Income from Land for Life—Trustee—
Acquisition of Title in Derogation of Right of Cestui que
Trust—Suspicion of Collusion—Allowing Taxes to Become
in Arrear. Re McCurdy and Janisse, 11 O.W.N. 67.—Mip-
DLETON, J.

See Deed, 5—Fraud and Misrepresentation, 3—Infants, 1—
Judgment, 7—Will, 10. :

VENUE.
See Appeal, 5—Trial, 3.

VERDICT.
See Trial, 1.

VESTED ESTATE.
See Will, 11, 16, 19.

VIEW.
See Municipal Corporations, 6,

VOLUNTARY BESTOWMENT.
See Gift.

VOLUNTARY INCURRING OF RISK.
See Negligence, 4.

VOTERS’ LISTS ACT.
See Parliamentary Elections.

WAGES.
See Master and Servant, 1.

WAIVER.
See Contract, 5, 9, 21—Deed, 3—Insurance, 3, 5—Practice, 1—
Promissory Notes, 4.

: WAR.
See Insurance, 7.
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WARRANT.
See Canada Temperance Act, 3—Trespass, 1.

WARRANT OF COMMITMENT.
See Criminal Law, 8.

WARRANTY.
See Landlord and Tenant, 5—Sale of Goods, 4.

WARRANTY OF HEALTH.
See Insurance, 1. »
WATER.
1. Flow of Surface Water from Neighbouring Land—Injury to
Premises—Evidence—Onus—Failure to Satisfy. Hanley v.
Ottawa Public School Board, 11 O.W.N. 354.—SUTHERLAND, J.

2. Rights of Lumbermen Floating Logs in Navigable River—In-
jury to Dam—*‘ Unnecessary Damage ’—Rivers and Streams
Act, R.8.0. 1914 ch. 130, sec. 4—Negligence—Damages—
Reference—Costs. Lowery and Goring v. Booth, 10 O.W.N.
173, 37 O.L.R. 17.—App. D1v.

3. Mill-site—Riparian Rights——Da.m—Raceway-—Obstruction to
Flow of Water—Trespass—Damages—Easement—Construc-
tion of Deeds—Severance of Tenement—Dominant and
Servient Tenements. St. Mary’s Milling Co. v. Town of St.
Mary’s, 10 O.W.N. 121, 420, 37 O.L.R. 546.—CLUTE, J.—
Arp. Div.

See Contract, 24—Municipal Corporations, 9-—Nuisance, 4—
Parties.

WATER-CARRIAGE OF GOODS ACT.
See Ship.

WATER-POWER.
See Constitutional Law, 1.

WAY.
See Highway—Title to Land, 2.

WILL.
1. Action to Set aside—Want of Testamentary Capacity—Undue
Influence — Evidence — Findings of Trial Judge — Costs.
Mengzies v. McLeod, 11 O.W.N. 14.—LENNOX, J.

'

2. Action to Set asidle—Want of Testamentary Capacity—Undue
Influence—Evidence—Findings of Trial Judge—Reversal on
Appeal—Costs. Lloyd v. Robertson, 10 O.W.N. 397, 37
0.L.R. 498.—App. Div.
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WILL—(Continued).
3. Action to Set aside—Want of Testamentary Capacity—Undue
Influence—Onus——Costs. Larocque v. Landry, 11 O.W.N.
449.—SUTHERLAND, J.

4. Annuity—Arrears—Dower—Money Lent—Funeral Expenses
—Administration. Wigle v. Huffman, 11 O.W.N. 110—
Arp. Drv.

5. Codicils—Revocation—Revival—Wills Act, R.S.0. 1914 ch.
120, secs. 2(e), 23, 25. Findlay v. Pae, 10 O.W.N. 298, 37
O.L.R. 318.—LatcHFORD, J.

6. Construction—Bequest of Income for Maintenance and Educa-
tion of Children—Discretion of Executors—Ability of Chil-
dren to Support themselves. Re Blahout, 11 O.W.N. 312,
—SUTHERLAND, J. ;

7. Construction—Bequest of Money in Bank—“My Account”’
—Name of Bank not Correctly Given. Re Wauchope, 11
O.W.N. 293.—SuTHERLAND, J.

8. Construction—Codicil*~Revocation of Bequest in Will—
Revocation of Bequest to Children of Testatrix—Doubt as
to Extent of Application of Revoking Clause. Re Schreiber,
11 O.W.N. 349.—MippLETON, J.

9. Construction — Devise — Habendum — “Lawfully Begotten
Heirs for ever”—IEstate Tail—Lands Included in Devise—
Lands otherwise Acquired by Devisee—Lands Forming Part
of Original Road Allowance—Municipal By-law Closing up
Road Allowance—Municipal Act, R.S.0. 1877 ch. 174, secs.
486, 487, 488, 525—Residuary Devisees—Inclusion of Tenant
in Tail—Beneficiaries under Will of Devisee also Entitled
under Will of Devisor—Election—Dower—Assignment, of—
Distribution of Estate—Costs. Re Walmsley, 11 O.W.N.
6.—KELLY, J.

10. Construction—Devise—Life Estate—Gift over to © Children **
—Lstate Tail—Rule in Shelley’s Case—Vendor and Pur-

- chaser—Title to Land—Notice to third Person—Rule 602.
Re Thompson and Robbins, 11 O.W.N. 344.—MIDDLETON, J

11. Construction—Devise of Farm—Mistake in Number of
Concession—Falsa Demonstratio—Infant Devisee—Duty of
Executors—Legacies Charged on Lands Devised—Applica-
tion to Court—Conditional Devise—Vested Estate Subject
to Divestment in Case Devisee should not Return from War
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13.

14.

15.

16.

17.

18.

19.
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WILL—(Continued).
—Temporary Return—Enjoyment of Land Subject to
Condition. Re Hanna, 11 O.W.N. 347 —CLUTE, J.

Construction—Devise of Homestead to Son, Subject to Right
of other Children to Use it as a Home—Right to Endure

" beyond Lifetime of Devisee—Will of Son—Devisee of Home-

stead Freed from Use by other Children—Household Furni-
ture——Conversion—-Dama,ges—Reference—Costs. Nestor v.
Nestor, 11 O.W.N. 220, 438.—MULOCK, C.J.Ex.—Avrp. D1v.

Construction—Devise to three Daughters—Executory Devise
upon Death of one without Issue—Absolute Estates of Sur-
vivors—Costs of Motion for Construction. Re Fierheller, 11
0.W.N. 417.—MIDDLETON, J.

Construction—Devise to Wife—“Should my Wife Cease to
be my Widow”’—Devise over to Children—Estate of Wife
Terminable at Death or Remarriage. Re Anderson, 11
0.W.N. 415.—BRrrTTON, J.

Construction—Direction to Set apart Fund for Building
Church Parsonage—Failure of Purpose Indicated—Absence
of General Charitable Intention—Fund Falling into Residue.
Re McMillan, 11 O.W.N. 443.—MIDDLETON, J.

Construction—Distribution of Estate after Death of Widow
—Brothers and Sisters and Children of Deceased Brothers and
Sisters—Period of Ascertainment—Death of Testator—
Vested Shares—Per Capita Distribution—Children of De-
ceased Children. Re Bauman, 11 O.W.N. 55.—CLUTE, J.

Construction—Distribution of Estate after Death of Wife—
Statutory Next of Kin—Per Capita Distribution. Re
Labatt, 11 O.W.N. 250.—MIDDLETON, J.

Construction—Division of Fund among Children of two
Named Persons—Distribution per Capita or per Stirpes—
Period of Distribution—Unborn Children. Re Walmsley, 11
0O.W.N. 124 —MIDDLETON, J.

Construction—Gifts to Brothers and Sisters after Death of
Widow—Alternative Gifts to Children of Deceased Brothers
and Sisters and Heirs of those Dying Childless—Time of
Vesting—Period of Distribution—Ascertainment of Persons
Entitled to Share—Divestment of Vested Estates. Re
Dardis, 11 O.W.N. 331.—MasTE~. J.
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20.

21.

22,

23.

24,

25.

26.

27.

28.
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WILL—(Continued).

Construction—Irreconcilable Residuary Clauses—Later of
two to Prevail—Rule of Thumb—‘Money”’—Proceeds of
Sale of Land—Distribution of Estate. Re Stocks, 11 O.W.N.
212.—MIDDLETON, J.

Construction—Legacies—Identification of Charitable In-
stitution—Deficiency of Assets—Payment in Full of Specific
Legacies—Abatement of Legacies Payable out of Residue—
Enlargement of Fund to Produce Annuity—Income of Fund
Given for Life on Conditions—Refusal of Legatee to Accept,
—Life Estate Falling into Residuary Estate—Charitable Gift
~—Perpetual Trust. Re Fitzgibbon, 11 O.W.N. 71.—Mip-
DLETON, J.

Construction—Moneys Received from Investment Made by
Testator—Income or  Capital—Executory Gift—Substitu-
tional Gift—Period of Distribution. Re Kohler, 11 O.W.N.
399.—M1pDLETON, J. .

Construction—‘“Nearest Heirs’’—Ascertainment—FEvidence
—Incompleteness—Notice. Re Locker, 11 O.W.N. 246.—
MimbpLETON, J.

Construction—Payment of Debts—Appointment of Trust
Fund—Benefit of Widow—Dower—Election—Direction to
Sell and Realise—Blended Fund—Rights of Creditors—
Priorities. Re Wailliamson, 11 O.W.N. 142 —MIDDLETON, J.

Real and Personal Estate Given to Executors upon Trust—
Residuary Gift in Favour of Sister—Gift over of “Unused or
Unexpended Balance’’—Absolute Interest Cut down to
Life Interest—Condition in Restraint of Marriage—Invalid-
ity—Mixed Fund—‘‘Revert”’—Enecroachment upon Capital
for Maintenance of Sister—Enjoyment of Money and other
Things in Specie—Insurance Moneys. Re Cutter, 10 O.W.N.
203, 37 O.L.R. 42.—Boyp, C.

Construction—Residuary Clause—Executors to Dispose of
Residue “in such Manner as may in their Discretion Seem
Best”—Trust—Beneficial Interest—Next of Kin. Re Miles,
11 O.W.N. 292.—SUTHERLAND, J.

Construction—Residue—Charitable Bequest. Re McGregor,
11 O.W.N. 256.—Hobains, J.A.

Construction—Specific Bequests Followed by General Be-
quest—Modification or Revocation—Lapsed Legacy—Resid-




29.

30.

31.

32.

33.

34.

35.

36.
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WILL—(Continued).
uary Bequest—Devise of Real Estate Subject to Legacies—
Executors—Sale of Land—Public Auction. Re Chambers,
11 O.W.N. 184.—FarconBripGE, C.J.K.B.

Construction—Speeific Gifts of Company-shares—Absorption
of Company by New Company after Date of Will but before
Death of Testator—Testator Holding at Death no Shares in
Company Named in Will—Substitution of Shares in New
Company—Validity of Gifts. Re Muwurray, 11 O.W.N. 23.
—MEerEeDITH, C.J.C.P.

Construction—Specific Legacies—Estate Insufficient to Pay
in Full—Cesser of Life Interest in Fund Set apart—Applica-
tion of Fund to Supplement Abated Legacies. Re Perrie,
11 O.W.N. 160.—FarnconBrbGE, C.J.K.B.

Construction—Trust—Bequest of Income of Estate to Widow
for Life—Estate to be Divided between Daughters at Death
of Widow—Provision in Case of Death of Daughter Leaving
Issue—Issue to Take Parent’s Share—Executory Gift—
Absolute Title not in Daughter Surviving. Re Kinnechan,
11 O.W.N. 208.—MIDDLETON, J.

Determination of Question Arising upon Will—Direction for
Trial upon Oral Evidence—Rule 606 (1). {fe Maillouz, 11
0O.W.N. 355.—MIDDLETON, J.

Devise of Property not Owned by Testatrix—Benefits of
True Owner under Will—Election—Compensation of Dis-
appointed Devisees—Equitable Interest in Land-—Subroga-
tion. Re Pherrill, 11 O.W.N. 185.—MAasTEN, J.

Power of Sale—Residuary Clause—Maintenance of ““Resi-
dence”’—Rule against Perpetuities—Legacy Charged on
Estate—Trustee Act, R.S.0. 1897 ch. 129, secs. 16, 19—
1 Geo. V. ch. 26, sec. 46—Devolution of Estates Act—
Contract of Sale—Res Judicata—Land Titles Act. Kennedy
v. Suydam, 10 O.W.N. 150, 36 O.L.R. 512.—MippLETON, J,

Identity of Legatee—Order Declaring—Payment of Legacy
by Executors. Re McFarlane, 11 O.W.N. 319.—FaLcon-
BRIDGE, C.J.K.B. (CHurs.)

Residuary Gift of Mixed Fund to Church—Masses for Repose
of Soul of Testator and Descendants for ever—Superstitious
Use—Perpetuity—Charitable Use—Limitation to Personal-
ty—Originating Notice—Time for Realising Residue not
Arrived—Costs. Re Zeagman, 10 O.W.N. 425, 37 O.L.R.
536.—Hobains, J.A.
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WILL—(Continued).

37. Trust—Bequest of Income—Royalties upon Sales of Books—
Apportionment between Capital and Income—Unmarketed
Company-shares—Apportionment of Proceeds when Sale
Effected. Re Kirkland, 10 O.W.N. 226, 435, 37 O.L.R. 569.
MippLeTON, J.—APP. DIV,

See Distribution of Estates—Executors and Administrators—
Gift, 2—Insurance, 9, 11—Judgment, 2—Limitation of
Actions, 2—Surrogate Courts—Trusts and Trustees, 3—
Vendor and Purchaser, 8.

WINDING-UP.
See Banks and Banking, 5, 6—Company, 4-9.—Contract, 20, 32

WITNESS FEES.

See Costs, 9.
WITNESSES.
See Criminal Law, 7, 12—Evidence, 2.
WORDS.

“Action”—See Company, 9—CosrTs, 10.
“Advances”—See Company, 2.
~“All Necessary and Proper Assistance "—See TRESPASS.

“Any Subseequent Transaction, Matter or Thing’—See Ratr-
WAY, 7.

“Appear’’—See MECHANICS’ Lr1ens, 3.

“Arrears of Salary or Wages”’—See Company, 7.

“Book Accounts, Debts, Dues, and Demands’—See AssiGN-
MENTS AND PREFERENCES, 3.

“Business’—See ASSESSMENT AND Taxgs, 5.

“Business Established elsewhere in Ontario”—See MuNICIPAL
CORPORATIONS, 15.

“Calculated on the Basis of the Contract Price”’—See Mg-
CHANICS’ Likns, 1.

“Canvassing or Soliciting”’—See ONTARIO TemPERANCE AcT, 7.

“Cargo”’—See ConTrACT, 10.

“Cash”—See INsSURANCE, 15.

“Children”’—See WiLL, 10.

“City of Chatham ’—See ContrAcT, 30.

“Clerk or other Person”’—See CompANy, 7.

“Construction or Operation of the Railway’’—See RAlLway, 1,

“Continuing Security’’—See Promissory N oTES, 3.

“Costs as between Solicitor and Client”’—See Hussanp anp
Wirg, 4.




INDEX. 555

WORDS—(Continued).

“County Bridge’’—See MunicipAL CORPORATIONS, 2.

“Debt”’—See ATTACHMENT OF DEBTS.

“Direct Loss or Damage by Fire”’—See INSURANCE, 2.

“Disorderly House”’—See CRIMINAL Law, 4. .

“Entitling to Divorece”’—See HusBanDp anp WIFE, 8.

“Fair Comment”—See LiBEL, 1, 3.

“Flue, Stack or Chimney”’—See MUNICIPAL CORPORATIONS, 3.

“Franchise’—See STREET RAILWAY, 2. :

“Gross Negligence”’—See Hicaway, 5, 6.

“House of Ill-fame’’—See CRIMINAL Law, 4.

“Imperial’—See AssEssMENT AND TAXEs, 8.

“In such Manner as may in their Discretion Seem Best''—See
WiLL, 26.

“Insurability ’—See INSURANCE, 8.

“Insurance Contract”’—See INSURANCE, 3.

“Judge of Co-ordinate Authority’—See CourTs.

“Keepers’’—See CRMINAL Law, 3.

“Kept’—See ONTARIO TEMPERANCE AcT, 5.

“Land’—See MuNicipAL CORPORATIONS, 4.

“Lawfully Begotten Heirs for ever”’—See WiLL, 9.

“Licensee’—See ONTARIO TEMPERANCE AcT, 2.

“Maintain’—See MUNICIPAL CORPORATIONS, 2,

“May’’—See Contract, 23.

“Money”’—See WiLL, 20.

“Municipality in which no Tavern or Shop License is Issued”’—
See ConstrrurioNnan Law, 2.

“Nearest Heirs”’—See WiLL, 23.

“Negotiable Paper or Cash”—See VENDOR AND PURCHASER, 1.

“Only upon’—See CoNTRACT, 23.

“QOrder to the Contrary ’—See CosTs, 3,

“Person’’—See CoMPANY, 9—INDIAN.

“Plaintiff ’—See Costs, 5.

“Premises’—See Liquor LICENSE AcT, 1.

“Prior Known Decision”—See CoUurTs.

“Privileges”’—See INSURANCE, 8.

“Property Owned by any other Person”"—Sce INSURANCE, 2,

“Public company in Ontario’—See Exrcurion, 1.

“Purchasers’ Agent’’—See ONTARIO TEMPERANCE AcT, 7.

“Rents and Revenues’’—See Ramway, 7.

“Residence’—See WiLL, 34.

“Resident "—See INSURANCE, 7.

“Revert”’—See WiLL, 25.

“Satisfactory to Company’’—See INSURANCE, 8.

49—11 o.W.N.
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WORDS—(Continued).

“Selling to a Consumer”’—See REVENUE.
“Should my Wife Cease to be my Widow ’—See WiLs, 14.
“Sidewalk’—See Hicuway, 6.
““Stolen from the Owner”’—See Mortor VEnIcLES Act,
“Subject to the State of Account”—See Lanp TITLES Acr.
“Substantial Wrong or Miscarriage”’—See CRIMINAL Law, 7—

TrRIAL, 2.
“Theft”—See Moror VenicLes Acr.
“Total Dlsablhty”—See INsuraNCE, 1.
“Transaction in Liquor’’—See ONTARIO TEMPERANCE Acr, 7.
“Unlawfully’—See ONTARIO TEMPERANCE Acm, 9.
“Unnecessary Damage’’—See WaTER, 2.
“Unused or Unexpended Balance”——See WiLy, 25.
“Working Expenditure "—See RAmLway, 7.

WORK AND LABOUR.
See Contract, 6-9, 16, 32—Mechanics’ Liens.

WORKING EXPENDITURE.
See Railway, 7.

WORKMEN’S COMPENSATION FOR INJURIES ACT
See Neghgence, 8.

WRIT OF SUMMONS.

1. Action against Hydro-Electric Power Commission of Ontario
—NeceSSIty for Fiat of Attorney-General—Power Commis-
sion Act, R.S.0. 1914 ch. 39, sec. 16—Constitutional Validity
—Judlcature Act, secs. 20, 33——Mot10n to Set aside Writ of
Summons. Electncal Development Co. of Ontario Limited
v. Altorney-General for Ontario and Hydro-Electric Power
Commission of Ontario, 11 O. W.N. 17, 297, 38 O.L.R. 383.
—MippLETON, J. (CHRS.)—APP. DIv.

2. Service out of the Jurisdiction—Contract—Place of Making—
—Place of Performance—Co-defendant Resident in Juris-
diction not Served—Rule 25(e), (9)—Non-disclosure of
Facts—Judgment—Proceedings Set aside—Costs. Rock &
Power Machinery Limited v. Kennedy Machinery and Engineer-
ang Co., 11 O.W.N. 192.—SUTHERLAND, J. > *

See Costs, 5—Practice, 2, 3, 4.



