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TuE CRIMINAL CODE OF VIRGINIA.

_A new Criminal Code came into force in
ginia on the 1st July. A feature of this
‘e which has attracted considerable atten-
100 i§ the introduction of the whipping post,
d:t for gerious crimes, but for simple mis-
™eanors, This scems to be a step decidedly

b ckward, and the plea which is urged on
ehalf of it—economy of State prison expendi-
Ure by substituting the lash for terms of
Prisonment—does not mend the matter.
orhen the lash was re-introduced in England
. Oﬁ"fmders of the worst description, those who
en:::m‘?ted robbery with violence, the law was
ted with no little misgiving. Upon the
°l.°: however, it has worked well. But
€lnia has not restricted the punishment to
Srave offences. It is to be imposed for trifling
©lations of the law, and even women are not
The Courts, it is said, have large
) lzetionary powers, 8o it may happen that
&ituts:mtes of & humane disposition will sub-
the alternative punishments, while

< '8 will be disposed to carry out the law in
1tg ut, i
most rigor.

4 POINT OF PRACTICE.

Qt:ni?neSPOBde?t at Montreal has drawn our
Pract; lon t'o a poln.t of gome interest to those
for '8ing in the Circuit Court. Itappears that
Wany yearg past it has been the custom ot
‘;Oﬁicials employed in the office of the Court

; ix"ct a fee of $1.40 on the filing of every pre-
. 3"}' exception, in cases under $60, besides
oa etpom of $4.00. This exaction, for which
°ent]u lll)ority could be cited, was resisted re-
i Y by our correspondent, and on the matter

€ referred to Mr. Prothonotary Honey, it
'admitted that the charge was illegal and
kindw.ted' It is not the first instance of the
ar "hl‘_?h has occurred. More than one
ang ¢ UMjustified by authority has been levied,
. Practitioners, rather than have an un-
Dtness over a matter which perhaps does

Dot greatly touch their pocket, have fallen into
the routine of paying the fees demanded. But
it is evidently their interest that the Court
House dues, which are already severe enough,
should not be unnecessarily increased, and
those who detect and resist illegal charges are
doing a service for which they deserve the
thanks of the profession,

PURCHASE OF GOODS OBTAINED BY
MISTAKE AND FRAUD.

The decision of the House of Lords in Cundy
V. Lindsay (38 L.T.R.N. 8. 573), reported in
the present issue, is of interest. A man
named Blenkarn, by writing his name so
88 to be mistaken for Blenkiron, a respon-
sible firm in London, obtained goods from the
plaintiffs, linen manufacturers in Belfast.
Blenkarn had no means of paying for the goods,
and they would not have been sent to him but
for the deception practised, by which the
vendors were led to suppose that the purchaser
was Blenkiron. The defendant bought the
g00ds in good faith from him, and re-sold them.
The action was against the defendant for con-
version, the goods not having been purchased
by him in market overt. The House of Lords
has sustained the action, holding that the pro-
perty in the goods never passed from the
plaintiffs, and that the latter were entitled to
recover their value from the defendant. One
of the precedents referred to was Hardman v.
Booth, T L. T. R. (N. 8.) 638, where it was held
that there was no real contract between the
parties by whom the goods were sold and
delivered, and the person who obtained posses-
sion of them by fraud, because the goods were
not sold to him. For a case somewhat
analogous under the Civil Code of Lower
Canada, the reader may compare Cassils &
Crawford, 21 L. C. Jurist, p. 1. In that case
Crawford, in good faith, made advances on
goods which had been stolen from Cassils.
The goods being seized by the High Constable
a8 stolen property, in the possession of
Crawford, the latter sought to revendicate them
as pledged for his advances; but the Court of
Appeal at Montreal held that Crawford was not.
entitled to enforce his lien for advances as
against the real owners, and the action in
revendication was dismissed.
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REPORTS AND NOTES OF CASES.

SUPERIOR COURT.
Montreal, Juune 28, 1878.
Jonxson, J.

Fisusr et al. v. McKniaHT et al.
Jurisdiction— Pleading.

A plea which invokes want of jurisdiction ratione
loci, must be pleaded by declinatory exception; and
the Court therefore refused on the merits to take
notice of a plea that the note sued on had been
endorsed by an employee of plaintiff merely to give
the Court an improper jurisdiction,

Jomnsox,J. The plaintiff sues McKnight and
Hoggard on a note made by Alger to McKnight's
order, and endorsed by McKnight to Hoggard,
and by Hoggard to the plaintiff. This is the
recital of the declaration. The plea is that
Hoggard never received the note by endorse-
ment from McKnight, but isan employee in the
plaintiff’s office in Montreal, and only put his
name on it here to give the Court an improper
jurisdiction over McKnight, who lives in Que-
bec. This is strictly a question of jurisdiction,
and should have been pleaded as such, juris-
diction ratione loci merely, and which I cannot
take notice of now that the party has accepted
jurisdiction by pleading to the merits. The
plaintiff moves to strike out the endorsers’
names appearing after Hoggard’s, the late Judge
Dorion having declined to give judgment
for the plaintiff while these endorsements
remained. I hold that I must grant the plain-
1iffs motion and give judgment for the plaintiff
against both endorsers, who are sued. Art.
2289 recognizes the plaintiff’s 1ight to do this.
It refers to Roscoe and to Story, on bills, and to
Kent's commentaries. I regard this article asde-
claratory of the English commercial law in this
respect, and the motion has the effect of chang-
ing the demand or the form in which it is made
pro tanto. In England this is done every day
at the trial ; and in this particular case there
could be no need of a motion to amend the de-
claration so as to accord with the proof, because
it claimed through McKnight's and Hoggard’s
endorsements only, and not through the subse-
quent ones.

On the point of jurisdiction I may add, that
in June, 1874, in a case, or rather series of
cases, of Ford et al v. Auger et-al., all of which
were put before me at one hearing, I went very

fully into the point of the effect of collusive
service to give jurisdiction. There, howeverr
there was a declinatory exception, and though
it was dismissed for want of evidence to SuPPO
it, the rule I followed was that where the wap
ot jurisdiction is invoked ratione materie, the
Court can take notice of it on the merits; bub
where it rests on the ratio loci, or ratio person®
it must be expressly pleaded by declinatory ¢*~
ception,

Macmaster § Co. for plaintiff.

Lunn & Co. for defendant.

DorioN v. BeNoIT.
Place of Payment—Demand before suil-

Where a person made a note en brevet payable at
his domicile, held, that the creditor was bound ¥
make demand of payment at the place specified, an
#n application by the debtor for an extension of ti
was not a waiver ot his right to pay at such place-

Jomnson, J. The action was to recover the
amount of a note en brevet with interest fro®
18t October and costs of suit. The note was
payable in the course of September at the d'e-
fendant’s domicile at St. Bruno, the plaint
residing at 8t. Eustache. The declaration al-
leged no demand of payment at the stipulat
place; but it alleged that when the note cam®
due, the money was not there. The defend“nt
pleaded that he had had the money ready st
the time and place stipulated, and no dema®?
or presentation had been made; but he coP”
fessed judgment for the principal sum witho!!
interest or costs—which was not accepted by
the plaintiff, and the case is now up for judg*
ment, the money having been taken under 8%
interlocutory order reserving the questions ©
interest and costs only. It was said that thié
billei was not stamped, but the plaintiff b8
got the money and is no longer interested
that-—his only rights being those reserved ol
the condition on which he got it, From the
evidence, the defendant wrote on the 8th oc
tober in answer to a lawyer's letter and a8ke
the plaintiff for delay. Thbis could not reliev®
the creditor from the antegedent obligation ©
asking payment at the place stipulated, and ¥

. was no admission that the money was not ther®

at the time agreed. There is evidence oB t,he
contrary, that the money was there at the 18"
time. It must be observed that this is 0ot *
commercial matter. The defendant is s &y
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Who gives his obligation or billet, as it is com-
7 Tonly called, sous brevet. The arrival of the
™M of payment did not give rise to interest.
18 otligation was to pay without interest at his
OUse ; and I cannot see where he has failed in
that obligation, Then it is ssid the suit is a
Mand : go it is :—but of what ? not to pay the
10te Where it was made payable by the terms
i f the contract ; the bailiff who served the writ
| BeVer presented the note. The Writ Was & com-
§ Mand to comé and answer here in court, in
[ Ontrea] ; the debtor came, and he brought his
Woney witp him, and the creditor contesting
k T that, on the authority of Poulin & Prevost,
38 1o pay costs. Judgment according to first
, Plea’ 8iving acte of confession of judgment, and
| “*Mdemning plaintiff to pay defendant’s costs.
3

,',“mpagne for plaintiff.
Longpré for defendant.

Montreal, July 9, 1878.
Parineay, J.
TurcorTe v. REGNIER.
Capias— Desistement—Jurisdiction.
»Where an action for $67 was originated in the
or Court by Capias ad Respondendum duly
d, but of which a desistement was subsequently

eld,
Buper;
®Xecyt,

\! A .
ed by blaintiff on the return day, that such action

in? not.be then continued before the said Court for
f jurisdiction, and must be dismissed. Sawf
7e to plaintiff to proceed before the proper Court.
N the 18th May, 1878, plaintiff sued for

| :?’ but took out the action in the Superior
le;::t by Capias, alleging that defendant was
n ng the Province. of Quebec for Manitoba.
fendthe 6th June, the day of Return, the de-
!ex-v&nt 8ppeared by attorney, who was then
p]aied-wnh a desistement of the Capias only, the
% MR keeping his recourse by his action for
€ debt ag ingtituted.
Dle::je defendant, by Exception Déclinatoire,
th ed that by such desistement of the Capias,
o %me being but the accessory and giving
L3 Ction, the Superior Court had no longer
Sdiction,
he Judgment of the Court was as follows:
€ Court, etc., considering that the Capias
*Pondendum accompanying the action
4 alone give the right to plaintiff to insti-
'8 action before this Superior Court for
AMount claimed of $67 only, and that it is
“®tablished by proof that plaintiff ?d
his action in Court before making bis

ou}

desistement of the Capias, the Exception De-
clinatoire is maintained, and the defendant is
therefore put hors de Cour with costs against
Plaintiff, the Court reserving to plaintiff the
right of taking out his action before the proper
Court,

Thibault § Messier for plaintiff.

A. W. Grenier for defendant.

FRAUDULENT PURCHASES OF GOODS.

HOUSE OF LORDS, MARCH 4, 1877.
Cuspy, v. Linpsay, Applt, 38 L. T. Rer.
(N. 8) 673.

A purchaser of a chattel, who has not ‘purchased in
market overt, takes the chattel subject to any infirm-
ity of title in the vendor, even if he purchase bona fide
without notice.

A person of the name of A. Blenkarn wrote to the
respondents and ordered goods of them, intentionally
signing his name in such a manner as to be taken for
Blenkiron. There was a respectable firm of that
name, and the respondents, believing that they were
dealing with that firm, forwarded the goods to Blen-
karn. Blenkarn had no means of paying for the goods.
The appellants afterward purchased the goods bona
fide from Blenkarn.

Held (affirming the judgment of the court below),
that the property in the goods had never passed from
the respondents, and that they were entitled to recover
the value of them from the appellants-

Hardman v. Booth,1 H. & C.803; 7 L.T. Rep. (N.5)
638, followed. » )

This was an appeal from a judgment .of the
Court of Appeal reported in 2 Q. B. Div. 96,
and 36 L. T. Rep. (N. S.) 345, revemsing &
decision of the Queen’s Bench Division, report-
edin 1 Q. B. Div. 348, and 34 L. T. Rep{(N.5.)
314, in favor of the appellants, who were the
defendants below. )

The plaintiffs were linen manufacturers at
Belfast, and the defendants carried on business
in London. The action was brought for-the
conversion of 250 dozen cambric handkerchiefs.
The case was tried before Blackburn, J., and
a special jury, in Nov., 1875.

At the trial it appeared that a person named
Blenkarn ordered goods in writing from the
plaintiff, giving as his address ¢ Blenkarn & Co.,
37 Wood street, and 5 Little Love Lane, Cheap-
side.” There was a very respect'!ble_~ firm f’f
Blenkiron & #Sons, carrying on business in
Wood street, whose name was known to the
plaintifis, and they supplied the goods, be-
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lieving that they were dealing with that firm.
Blenkarn had no means of paying for the goods,
and on the discovery of the fraud he was pros-
ecuted for obtaining goods by false pretenses,
and was convicted. Before his conviction he
had sold some of the goods to the defendants in
the ordinary way of business, and the defend-
ants had resold them before the fraud was
discovered. It was admitted that they were
bona fide purchasers for value.

The Queen’s Bench Division directed the
verdict to be entered for the defendants on the
ground that the property in the goods had
passed to Blenkarn, and from him to the de-
fendants, but this decision was reversed as
above mentioned.

The Solicitor-General, (Sir H. 8. Giffard, Q.C.),
Benjamin, Q.C., and B. F. Williams, for appel-
lants.

Wills, Q. C., and Fullarton, for respondents.

The Lorp CHANcELLOR (Cairns). My Lords,
you have in this case to discharge a duty which
is always a disagreeable one for any court
namely, to determine as between two parties,
both of whom are perfectly innocent, upon
which of the two the comsequences of a fraud
practiced upon both of them must'fall. In
discharging that duty your Lordships can do
no more than apply rigorously the settled
and well-known rules of law. With regard to
the title to personal property, those rules may,
I take it, be thus expressed: By the law of
our country the purchaser of a chattel takes the
chattel as a general rule, subject to what may
turn out to be certain infirmities in the title.
If he purchases the chattel in market overt,
he obtains a title which is good against all the
world ; but if he does not purchase the chattel
in market overt, and if it turns out that the
chattel has been found by the person who pro-
fessed to sell it, the purchaser will not obtain a
title as against the real owner. If it turns out
that the chattel has been stolen by the person
who has professed to sell it, the purchaser will
not obtain a title. If it turns out that the
chattel has come inté the hands of the person
who professed to sell it by a de facto contract,
that is to say, a contract which has purported to
pass the property to him from the owner, then
the purchaser will obtain a good title, even
though afterward it should appear that there
were circumstances connected with the contract

e

which would enable the original owner of th¢
goods to reduce it and to set it aside, becaus®
those circumstances will not be allowed 8
interfere with a title for valuable consideratio™
obtained by some third party during the in-
terval while the contract remained unreduced-
The question, therefore, in the present casé af-
your Lordships will observe, really becomes the
very short and simple one which I am about to-
state. Was there any contract which, with
regard to the goods in question in this case, b
passed the property fromn Messrs. Lindsay to-
Alfred Blenkarn? If there was any contra®
passing the property, even though, as I have
said, it might afterwards be open toa process o
reduction on the ground of fraud, still in th¢
meantime Blenkarn might have conveyed L
good title for valuable comsideration to the
present appellants. Now there are two obser-
vations bearing upon the solution of that questio®
which I desire to make. In the first place’
the property in the goods passed, it could only
pass by way of contraci, there is nothing els®
which could have passed the property.
second observation is this,your Lordships
not here embarrassed by any conflict of evidencér
or any evidence whatever, as to conversation8 or
88 to acts done ; the whole history of the transa¢”
tion lies upon paper. The principal parties con”
cerned, the respondents and Blenkarn, never
came in contact personaily : everything that
done was done by writing. What has to
judged of, and what the jury in the pres®®
case had to judge of, was merely the concl®
sion to be derived from that writing, a8 8P~
plied to the admitted facts of the &%
Now, discharging that duty, and answer”
ing that inquiry, what the jurors b¥°
found in substance is this: they have fou
that by the form of the signatures to the Tetter®
which were written by Blenkarn, by the &

in which his letters and his applications t0 the
respondents were made out, and by the wey
in which he left uncorrected the mode 8%,
form in which in turn he was addressed 1Y 0
respondents, that by all those means he ledr
and intended to lead, the respondents t0 w
lieve, and they did believe, that the person ¥
whom they were communicating was not
karn, the dishonest and irresponsible mar,
was a well-known and solvent house of Ble?”
kiyon & Sons, doing business in the same st

-
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Those things are found as matters of fact, and
€y are placed beyond the range of dispute
4d controversy in the case. If that is so,
What ig the consequence ? It is that Blenkarn
Wag acting here just in the same way as if he
forged the signature of Blenkiron & Sons

the applications for goods, and as if, when in

- Teturn the goods were forwarded, and letters
Were sent accompanying them, he had inter-
®epted the goods and intercepted the letters,
80d had taken possession of the goods and of
the letters which were addressed to and intended
for, not himself, but the firm of Blenkiron &
ons. Now, stating the matter shortly in that
¥ay, Lask the question, is it possible to imagine
at in that state of things any contract could
Ve arigen between the respondents and Blen-
n:"l 1 Of him they knew nothing, and of him
Jdey never thought, with him they never
Intended to deal. Their minds never, even for
80 instant of time, rested upon him, and as
tween him and them there was no consensus
°f mind which could lead to any agreement,
°F to any contract whatever. As between him
804 them there was merely the one side to 8
:‘)ntmct where, in order to produce a contract,
W0 sides would be required. With the firm of
lenkiron & Sons of course there was no con-
t, for as to them the matter was entirely
nnkm"m, and therefore the pretence of & con-
_°t was a failure, The result, therefore, is
'8, that your Lordships have not here to deal
With one of those cases in which there is de
);‘:‘0 a contract made which may afterward be
Peached and set aside on the ground of fraud;
i“t' You have to deal with a case which ranges
If under a completely different chapter of
W, the case, namely, in which the contract
®Ver comes into existence. That being so, it
idle to talk of the property passing. The
PToperty remained, as it originally had been,
® Property of the respondents, and the title
fch it was attempted to give to the appel
80t was a title which could not be given to
®m. I, therefore, move your Lordships, that
ju:; appeal be dismissed with costs, and the
8ment of the Court of Appeal be affirmed.
Lord Haragrigy.—My Lords, I have come to
ex;:“me conclusion as that which has just been
. ¢88ed by my noble and learned friend on
eons‘:;olsack. The real question we have t0
er here is this, whether or not any con-

tract was actually entered into Letween the
respondents and a person named Alfred Blen-
karn, who imposed upon them in the manner
described by the verdict of the jury: the case
that was tried being one as between the alleged
vendors and a person who had purchased from
Alfred Blenkarn. Now the case is simply this,
a8 put by the learned judge in the court below ;
it was most carefully stated as we might expect
it would be by that learned judge : “Is it made
out to your eatisfaction that Alfred Blenkarn,
with a fraudulent intent to induce customers
generally, and Mr. Thomson in particular, to
give him the credit of the good character which
belonged to William Blenkiron & Sons, wrote
those letters in the way you have heard, and
had those invoices headed as you have heard ?
And further than that, did he actually by that
fraud induce Mr. Thomson to send the goods to
37 Wood Street ?” Both these questions were
answered in the affirmative by the jury. What
then was the result? It was that there were
letters written by & man endeavoring by con-
trivance and fraud, as appears upon the face of
the letters themselves, to obtain the credit of
the well-known firm of Blenkiron & Sons,
Wood street. This was done by a falsifi-
cation of the signature of the Blenkirous,
writing his own name in such a manner as
that it appeared to represent the signature of

-that firm.  And, further, his letters and invoices

were headed “ Wood street,” which was not an
accurate way of heading them, for he occupied
only a room on & third floor, looking into Little
Love lane on one side, and into Wood street on
the other. He headed them in that way in
order that by these two devices he might
represent himself to the respondents as Blenk-
iron of Wood street. He did that purposely ;
and it is found that he induced the respondents
by that device to send the goods to Blenkiron
of Wood street. I apprehend, therefore, that if
there could be said to have been any sale at
all, it failed for want of & purchaser. The sale,
if made out upon such a trausaction as this,
would have been a sale to the Blenkirons of
Wood street, if they had chosen to adopt it,
and to no other person Whatever ; not to this
Alfred Blenkarn, with whom the respondents
had not, and with whom they did not wish to
have, any dealings whatever. It appears to
me that-this brings the case completely within
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the authority of Hardman v. Booth, 1 H. & C.
803; 7 L. T. Rep. (N. 8.) 638, where it was held
that there was no real contract between the
parties by whom the goods were delivered and
the concocter of the fraud who obtained pos-
session of them, because they were not sold to
him. Exactly in the same way here, there was
no real contract whatever with Alfred Blenkarn ;
no goods had been delivered to anybody except
for the purpose of transferring the property to
Blenkiron (not Blenkarn); therefore the case
really in substance is the identical case of
Hardman v. Booth over again. My attention
has been called to another case which seems
to have been decided on exactly the same
principle a8 Hardman v. Booth, and it is worth
while referring to it as an additional authority
upon that principle of law. It is the case of
Higgons v. Burton, 26 L. J. 342, Ex, There one
Dix, who had been the agent of a responsible
firm that had bhad dealings with the plaintiff in
the action, was dismissed by his employers ; he
concealed that dismissal from a customer of the
firm, the plaintiff in the action, and continued
to obtain goods from him still as acting for the
firm. The goods were delivered to him, but it
was held that that delivery was not a delivery
to.any person whatever who had purchased the
goods. The goods, if they had been purchased
at all, would have been purchased by the firm
for which this man had acted as agent, but he
had been dismissed from the agency, therefore
there was no contract with the firm; there was
no contract ever intended between the vendors
of the goods and the person who had professed
to purchase the goods as the agent of that firm ;
and the consequence was that there was no
contract at all. There, as here, an innocent
person purchasing the goods from the person
with whom therc was no contract was obliged
to submit to the loss. The point of the case is
putso very shortly by Pollock, C.B., that I can-
not do better than adopt his reasoning : «There
was no sale at all, but a mere obtaining of
goods by false pretences; the property there-
fore did not pass out of the plaintiffs.” The
other judges, Martin, Bramwell, and Watson,
BB., concurred in that judgment. Here, I say,
exactly a8 in the cases of Hardman v. Booth apd
Higgons v. Burton, there wWas no sale at all;
there was a false representation made by
Blenkarn, by which he got goods sent to him

upon applications from him to become & pur
chaser, but upon invoices made out to the fir
of Blenkiron & Sons. But mno contract :
made with Blenkarn, nor was any ccntra€
made with Blenkiron & Sons, because they
knew nothing at all about it, and the™
fore there could be no delivery of
goods. with the intent to pass tue P
perty. We have been pressed very M
with an ingenious mode of putting the

on the part of the counsel who have aT8%"
for thegappellants in this case, l“me]y;
Suppose this fraudulent person had Eo’:d
himself to the firm from whom he Wish i
to obtain the goods, and had represented the
he was & member of one of the largest firm?
London. Suppose on his making that rep-
resentation the goods had been delivered

s e
_hlm. Now I am very far, at all events ont

present occasion, from seeing my way to th
that the goods being sold to him as repl'esenb
ing that firm he could be treated in any ©
way than as an agent of that firm. Or sup
he had said:” I am as rich as that fir®-
have transactions as large as those of that fir™
I have a large balance at my bankers;” thel:
the sale would have been a sale to a fraudule®
purchaser on fraudulent representations, 88¢
sale which would have been capable of bel
set aside, but still a sale would have been I
to the person who made those false repreﬂenu’
tions; and the parting with the goods in
case might possibly have passed the pl'OPem:
But this case is an entirely different one.
whole case, as represented here, is this : from
beginning to end the respondents believed they
were dealing with Blenkiron & Sons, they ™
out their invoices to Blenkiron & Souns, they
supposed they sold to Blenkiron & Sons; the
never sold in any way to Alfred Blenkarn ; 87 !
therefore, Alfred Blenkarn cannot by so ©
ing the goods have by any possibility made
good title to a purchaser as against the ownet:
of the goods, who had never in any shap® o’
way parted with the property,nor with 8% v
thing more than the possession ot it. of
Lorp Penzance.—My Lords, the finding®
the jury in this case, coupled with the evidenc®
warrant your Lordshipe in concluding that *
following are the circumstances under W 1
the respondents parted with their £ y
Whether by duing so they passed the proPé
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I them to Alfred Blenkarn is, I conceive, the
™l question to be determined. The respond-
Bts had never seen, or even heard of, Alfred
]enkam, when they received a letter, followed
Y Several others, signed in a manner which
Va8 not absolutely clear, but which the writer
IMended them to take, and they did take, to be
® fignature of a well-known house of
Bl‘ﬂlkirmzl & Bons, which in fact carried on
Usiness at No. 123 Wood street. The purport
f thege letters was to order the goods now in
QUestion. ‘The house of Blenkiron & Sons was
B0Wn to the respondents, and it was also
OWn that they lived in Wood street, though

® Trespondents did not know the number.
® respondents answered these letters, ad-
Tessing their answers to Blenkiron & Sons in
diOOd Street, but in place of No. 123 they
Tected them to No. 37, which was the num.-

T iven in the letters as the address of that
n:m-. In the result they sent off the goods
¥ in dispute, and addresied them, as they
addressed their letters, to Blenkiron &
» No. 37 Wood street, London. It was not
Obted or disputed that throughout this cor-
*Pondence, and up to and after the time that

® Tespondents had dispatched their goods to
the don, they intended to deal, and believed
Y Were dealing, with Blenkiron & Sons, and
nobody else; mor is it capable of dispute

a?‘ When they parted with the possession of

" :‘r goods, they did so with the intention that
r‘mgoods should pass into the hands of Blenk-
& Song, to whom they addressed these goods.

® goods, however, were not delivered to
€Okiron & Sons, to whom they were ad-
A]essed’ but found their way into the hands of
d Blenkarn, owing to the number in
N:C‘d Street being given as No. 37 in place of
bro.ulza’ a mistake which had purposely been
ba 8ht about by the writer of the letters, as I
Alfreq ore mentioned, who was no other than
Blenkarn, who had an office at 37 Wood

®¢t. In this state-of things it is not denied
ndthe contract for dealing which the res-
len;f‘tﬂ thought they were entering into with
e 'ron & Sons, and in fulfillment of which
ey Parted with their goods and forwarded
W 0 what they thought was the address of
leeinﬁlm’ was no contract at all with them,
. tg that Blenkiron & Sons knew nothing of
Tansaction, But the appellants say it was

80n!

& contract with and & good delivery to Alfred
Blenkarn, so *as to pass the property in the
goods to him, although the goods were not
addressed to him, and the respondents did not
know of his existence. I am not aware that
there is any decided case in which a sale and
delivery intended to be made to one men has
been held to be a sale and delivery so as to pass
the property to another, against the intent and
will of the vendor. And if this cannot be, it
is difficult to see how the contention of the
appellants can be maintained. It was indeed
argued that, as the letters and goods were ad-
dressed to No, 37 instead of No. 123, this con-
stituted a dealing with the person whose office
was at No. 37. But to justify this argument it
ought at least to be shown that the respondents
knew that there was such a person, and that he
had offices there, whereas the contrary is the
fact, and the respondents only adopted the num-
ber because it was given as the address in et-
ters purporting to be signed “ Blenkiron & Co.”
I am unable to distinguish this case in principle
from that of Hardman v. Booth, ubi sup., to
which reference has been made. In that case
Edward Gandell, who obtained possession of
the plaintif’s goods, pretended to have authority
to order goods for Thomas Gandell & Co.,
which he had not, and then intercepted the
goods and made away with them; the court
beld that there was no contract with Thomas
Gandell & Co,, as they had given no authority,
and none with Edward Gandell, who had
ordered the goods, as the plaintiffs never in-
tended to deal with him, In the present case
Alfred Blenkarn pretended that he was, and
acted as if he was, Blenkiron & Bons, with
whom alone the vendors mesnt to deal. No
contract was ever intended with him, and the
contract which was intended failed for want of
another party to it. In principle the two ca.ses
seem to me quite alike, Another case ‘of a sim-
ilar kind is Higgons v. Burton, _"b' sup, 0
which similar reasoning was 8pplied. If[ypo-
thetical cases were put to your Lordships In
argument in which a vendor was SUPI{OBed 'to
deal personally with & swindler, believing him
to be some one else of credit and stability, and
uader this belief to have actually delivered
goods into his hands. I do mot think it
necessary to express an opinion upon the
possible effect of some cases which I can

-



356

THE LEGAL NEWS.

-

imagine to happen of this character, because
none of such cases can, I think, be parallel
with that which your Lordships have now to
decide. For in the present cage the respondents
were never brought personally into contact
with Alfred Blenkarn ; all their letters, though
received and answered by him, were addressed
to Blenkiron & Sons, and were intended for
that firm only ; and finally the goods in dispute
were not delivered to him at all, but were sent
to Blenkiron & Sons, though at a wrong
address. This appeal ought, therefore, in my
opinion, to be dismissed.
. Judgment sffirmed.

A CHAPTER OF BLUNDERINGS ON AND
OFF THE BENCH, AND OF THEIR
CAUSES AND REMEDIES.

1. Professional Blindness as to the Rules of

statutory Interpretation.
I1. Mistake of Fact as an Excuse for Crime.
II1. Remedies for judicial Blunderings.

Iam to write of blunderings. The entire
subject would be too large for an article; but
something may here be given of general doctrine,
and something of illustration. Let us consider :
I. Professional blindness as to the rules of
statutory interpretation. II. Mistake of fact
as an excuse for crime. III. Remedies for
judicial blunderings. .

1. Professional Blindness as to the Rules of
statutory Interpretation—There are a few legal
subjects on which the entire profession seem to
be forsworn to ignorance. Prominent among
them is the subject of the interpretation of
statutes. There is not a day in the professional
life of any lawyer who does a respectable
amount of business in which he has not occasion
to consider the interpretation of some statute.
Yet, if you look into his library, you find no
book on the subject ; or if into the chamber of
his brain, where he keeps his legal knowledge,
you discover nothing on the topic there. The
majority of lawyers appear not even to under-
stand that it is & subject, or is governed by any
rules. They know too little about it to com-
prehend their deficiencies or their needs. Good
common sense, as they term the unaided spec-
ulations of their own minds, is, according to
some, adequate to any emergency connected
with this question; according to others, there

are no rules, and any study of the subjech o
the reading of any book upon it, would P®
mere waste of time. A reviewer, in 8 le
periodical, not long ago mounted to the grar
climax of the idea when, writing to iﬂs“fxc
his readers regarding a particular book l‘el"'tmg
to the topic, he declared, atter employing “‘fe
phrases to show his ignorance of the subJec”
and even of the book before him, that, iD
nature of things, such a book could be of n’
permanent value, because the statutes are constd
ly changing !

All things on earth, all in the part of he
of which we have any knowledge, and all in
much of hell as human eyes can discerh ol
indeed changing ; but, be the statutes tinke
however much and often, the changes in th
are slight compared with those in most O
things. And, small or great, the rules 0 i
terpret them are to a very inconsiderable exv .
statutory ; so that the doctrines of statutor.y 8
terpretation change less than those pel‘“‘m’ .
even to real property. They are the most
manent and fixed of all the doctrines Of‘_) §
law—the most fit for & common-luw trea¥
Not only is & book on the interpretatio® o
statutes emphatically on the common lava:“
it is on the most stable and least shifting
of the entire system. of

No lawyer who looks into the questif)n',
even pauses for a moment to think upon ity »
fail to see that this is so. Yet how different
the common thought of the profession !
will be palpable from the following facts*

The late Theodore Sedgwick wrote tW0 s:;

proved books on the law—the one OO e
D

hesve®

“ Measure of Damages,” and the other 0%
« Interpretation of Statutes and our Wri’
Constitutions.” While the former of e
books was in its second edition, the lattef
pearcd, in 1857. Not until 1874, sevel 30
years afterward, was there a call for & 5
edition of the latter book, and the forme™ _
in its sixth edition. Yet the average pmctinon
has, at least, a half dozen questions to a8
on the interpretation of statutes to °%° o
the measure of damages ; so that the more.
cessful book ought to be the one which 1 20
very much the less successful. There wed 10
American book on either subject to Co.m
with Sedgwick’s, and no English one selllﬂge .
an extent varying the effect of this stater®
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eraty I repeat, that the lawyers, in general,
: nd too little of this common-law subject
. € Interpretation of statutes to be able to
I their own needs.
llrth.er views of this topic will appear in
ection with our next, namely :
e.:iﬁft?ke of Fact as an Excuse for Crime—
epart Vision of our jurisprudence into its two
. Wents of civil and criminal reveals some
. o;fl COI.ltrasts. For example, in the civil
Ject is to establish what is just and ex-
_ient between private persons: hence, in
o 0U8 situations, one who is personally with-
ault is compellable to pay damages to
Other. Op the other hand, the criminal law
punishment of persons who are in
88 2 means of restraining them and deterr-
Others from evil-doing. And the universal
!:;:;‘?e of this department is that one whose
o ’3' free from wrong is not to be punished.
Punish guch a person would be unjust, and
n:’tate can, with impunity, commit injustice.
lievef‘ll’ther than this, the proposition is, I be-
» 8ccepted among 8ll who have réasoned
€ subject that even just punishment should
e inflicted except where it may have &
ity nin'g power. Paley goes even further,
out, it seems, contravening general doc-
1€, observing : « Punishment is an evil to
il:h the magistrate resorts only from its
8 Decessary to the prevention of a greater.
be :tn?cessity does not exist when the end may
tained—that is, when the public may be
®0ded from the effects of the crime—by any
€Zpedient.) *

hThiB entire doctrine pertains to our criminal
Dub;m)t to our civil—the same as it does to our
Cethics and economy. In the words of Lord

‘bo!:; Yon, as to the former of the two propositions
®, “it is a principle of natural justice, and
":ur law, that actus non facit reum nisi mens sit
" The intent and the act must both concur
Onstitute the crime.”t This doctrine is a8
tx::ili&!‘ a8 it is fundamental, and authorities to
thig ght be piled up to fill an entire number of
eView. The precise act, to be punished,

Dot in all cases have been specifically

8t ; but in all cases it must have been the
OXxu:c‘ of some sort of evil in the mind. For
\ple, a mere indifference or carelessness

»
Paley’s Moral Phil., b. 6, ch, 9. par. I.
t Fow er v. Padget.l7 T. R 2()9, 5{)4%

3567

where carefulness is a duty, or an intent to do
one particular wrong when anotber follows
not meant, or a voluntary incapacitating or
maddening of one's self by strong drink, will, in
mAany cases, stand in the stead of the gpecific
criminal intent.* But without some sort of
mental culpability there is no crime. If there
was, another of the foregoing principles would
still forbid its being punished. All that any
man can do is to intend well, and to employ
his faculties to the best of his ability and put
forth his full exertions to prevent evil. If,
in spite of all, evil unmeant comes from his
act, it can restrain neither him nor any other
person to punish him. Hence the state, whose
will the courts expound, ought not to punish
him. To jllustrate :

In cities and villages where the people do
not keep cows they need pure milk as much a8
they do in the country. Without it many an
infant, and perhaps occasionally an adult, who
now live with it, would die. Moreover, it is an
important article of food for all classes ; and he
who supplies it is & benefactor. So that, in
some of our states, the selling of adulterated
milk is made an indictable offence. And &
dealer ought to be held to a high degree of
caution as to the milk he sells. But in a single
instance there may be an adulteration which itis
impossible he should know of or avoid, however
extreme his caution may be. Suppose such an
instance occurs, and the dealer is punished; if
he does not leave the business, to the detriment
of the public intercsts, the punishment can
bave no effect to prevent the repetition of the
same thing, either by him or by any other
dealer. Hence punishment should not be in-
flicted even if it were deserved. And when W
consider, also, that it is not deserved, but 1s a
gratuitous and wicked wrong inflicted on an
innocent party, no fit word to characterize it
is found in the 1 e. .

One form of l::iu?octrine of the criminal
intent is that, if a man honestly intends to
obey the law, and uses due care and caution to
ascertain the facts, yet is misled coucerning
them, then, if he does what, were the facts a3
he thus believes them to be, would be no vio-
lation either of the law which he intends to
obey or of any other legal or gocial duty, he is

—

* 8 1anation,
6th ed. gse, fora fu.llerexp

1 Bishop’s Cr- Law,
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not punishable, though under the actual facts
he would be had he known them. The
purpose which prompts his actions being in
accord with his whole duty, no accident beyond
his control, such as occurs when he is misled
concerning facts, can make a mere external act,
to which nothing in the mind corresponds, &
proper subject of punishment. Within this
general doctrine there may be differences on
minor poirts ; but I have purposely stated it
not with exact reference to them, but ina form
10 excuse no one who would not be excusable
by all opinions, according to the rules of the
<common law.

A familiar illustration of the doctrine may be
seen in an old case, in which it was held that
one is not punishable for killing in the night
& member of his own household whom he mis-
takes for a burglar, ¢ for he did it ignorantly,
without intention to hurt the said Frances.' *

Again, a statute in Massachusetts provided
that, ¢if any person shall be found in « state of
tntozication in any highway, street, or other
public place, any sheriff, deputy-sheriff, con-
stable, watchman, or police-officer shall, with-
out any warrant, take such person into custody
and detain him in some proper place until, in
the opinion of such officer, he shall be so far
recovered from his intoxication as to render it
proper to carry him before a court of justice.”
Thereupon an officer, having “reagonable or
probable cause to believe " that a person was
thus intoxicated, arrested him, while in fact he
.was not ; and, being indicted for this as for an
agsault and battery, the court held him to be
Jjustified. After stating from Blackstone the
common doctrine as to mistake of fact, Hoar,
J., delivering the opinion of the court, pro-
ceeded : “This principle i8 recognized by all
the best authorities upon criminal law. Thus,
in Russell on Crimes, volume 1 ("th Am. ed.),
it is said that, ¢ without the consent of the will
human actions cannot be considered as culpable;
nor, where there is no will to commit an offence,
is there any just reason why a party should in-
cur the penalties of a law made for the punish-
ment of crimes and offences’ And in Hale's
Pleas of the Crown, vilume 1, page 15, the
general doctrine is stated that, ¢ where there is
no will to commit an offence, there can be no

* Lovett's Case, stated Cro. Car. 538.

transgression.’ See, also, 1 Gab. Cr. Lavw,
And, in all these writers, ignorance of fach
accompanied by any criminal negligenc®
enumerated as one of the causes of exemP
from criminal responsibility.” * 1od
Tllustrations of this sort might be Tepe? all
indefinitely ; but in this connection I s]oc‘ ‘]
simply mention ome other, "which I 8
because it bridges over the argument t" o
next proposition. It is that ifa person i8 insa®
not in all his faculties, but simply to the " :
of having insane delusions which he accep '
facts, then, if a thing falsely believed:;‘m‘
true is such as would justify him in 16
another’s life, were it a reality, and, imp® e
thereby, he takes the life,he is not punishs
8o it has been clearly adjudged in M il
chusettst and in England,} and the doctrio®
everywhere accepted as sound. «If” askedl. o
House of Lords, questioning the commop-
judges, ¢ a person under an insane delusion 88
existing facts commits an offence in °°‘
quence thereof,is he thereby excused? ” : o
which question,” replied Lord Chief Justice T
dal, « the answer must, of course, depend 0B
nature of the delusion; but, making the >
sumption * * that he labors under such
delusion only, and is not in other l‘efPe:he
insane, we think he must be considered n
same situation a8 to responsibility as if o8
facts with respect to which the delus
exists were real. For example, if, UP
the influence of his delusion, he sﬂPP"‘“
another man to be in the act of atteml’*
ing to take away his life, and he kills
man, as he supposes, in self-defence:
would be exempt from punishment. u
delusion was that the deceased had infli
serious injury to his character and fortuné, ol
he killed him in revenge for such suppos
injury, he would be liable to punishme!ﬂi-"§ p
t It would be singular, indeed,” said Ho8" ‘;
in the Magsachusetts case, wherein an O
took up a person in the streets for being dr%
when he was not, ¢ if a man deficient in ré#
would be protected from criminal respons!
ity, and another, who was obliged to dec

* The Commonwealth v. Presby, 14 Gray, 65, 67-
t The Commonwealth v. Rogers, 7 Met; 500. 3
1 Opinio Insane Criminals,8 Scotty N-
G & zo%) 130, note; 10 Q1. & Fin. (n MoNashte®
case) 200.

§ Ibid., at p. 185 of the report in C. & K.

ido
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&l;:: the evidence before him, and used in good

b, all the reason and faculties which he had,
“]fi be held guilty.”*
18 brings us to an extraordinary series of

orofessiona) anq judicial delusions, next to be
Sidereq

[To be continued.]

DIGEST OF ENGLISH CASES.

® following is a digest of the principal cases
Otted in the English Law Reports for Febru-
» March anq April, 1878.
4°"}‘1’*f¢>r.-8ee Bills and Notes, 1, 3, 5.
Gcent Support.—See Easement.
O¢ate.— Bee Attorney and Client, 1.
4 “ni.—See Principal and Agent.
49’€¢'mem._ See Contract.
Mbiguity —See Will, 1.

ient Lights—In an action for obstruction
’nt::ﬁent lights, it appeared that plaintiff was
" to access of light by prescription, and

defendant had diminished the light by
'8¢ & high building opposite, but that there
.'till light enough for the business carried
h.;n Plaintif’s premiscs. Cocksury, C. J.,
.nh“cwd the jury that they should bring in
tantia) damages, if they found that the light
Valy, e sengibly diminished, 8o as to affect the
'hichOf the premises, either for the purposes for
ml’po they had been previously used, or for any
iy th % for which they were likely to be used
dl!n: future. Defendants contended that the
thyy 8Be8 should be nominal, unless it appeared
® premigses were injured for the purposes
“hich they had alwaye been and were still
Held, that the instruction of the Judge
9 Correct.  Martin v. Goble (1 Camp. 320)
fohed-vﬂoore v. Hall,3 Q. B. D. 178.
Am:"'f‘ Manend; —See Domicile.

Uty —A testator gave an annuity to his
Der;:nth cesser and gift over “if he shall do or
ver 't any act, deed, matter, or thing whatso-
o h;c:hereby the same shall be aliened, charged

Mbered.” The annuitant committed an
g of bankruptcy by failing to answer to 8

. Wpo © Summons. Held, that the annuity there-

Ceased.— gz parte Eyston. In re Throck-

P 7 Ch. D, 145. A
er“'P“f‘M-—A married woman, entitled
~— 2 Will to £400 a year for her separate use,

L ]
The Commonwealth v. Presby, 14 Gray, 65, 68,09.
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without power of anticipation, joined with her
husband in mortgaging her interest under the
will, by perpetrating a gross fraud upon the
mortgagee as to the restraint upon anticipation.
The mortgagee got judgment against them, and
an order to charge the wife’s income as it came
due. Held, that the restraint on anticipation
could in no case be evaded or set aside, even in
case of such gross fraud.—Stanley v. Stanley, T
Ch. D. 589,

Attorney and Client—1. Defendant, & Scotch
advocate, was legal adviser and agent for two
ladies, as trustees for their father's estate. Under
his direction, two houses belonging to the estate
were sold, nominally to defendant’s brother, but
in reality the defendant himself was the pur-
chaser, though without the knowledge of his
clients.— Held, that the purchase could not be
enforced.— Mc Pherson v. Watt, 3 App. Cas. 254.

2. During the progress of a suit, the plainsiffs
mortgaged their interest in the estate concerned
in the Buit to the defendants therein. The plain-
tiffs’ solicitor sanctioned the mortgage, and sub-
sequently got his costs in the said suit charged
on the plaintiffs’ interest in the estate.— Held,
that under the circumstances the mortgage must
be postponed to the costs, as the defendants
must be held to have known of his lien when
they took the mortgage.—Faithful v. Ewen, T
Ch. D. 495.

Bank.—8ee Bills and Notes, 4. ]

Bankruptey —See Annuity ; Composition ; Fis-
tures ; Lease,

Bill of Lading.—A bill of lading for a cargo
of Wheat, shipped at New York for Glasgow,
contained an exemption from liability for loss
from perils of the sea, or loss due to t'he
negligence of the officers or crew of the ship.
The cargo was injured by sea-water admitted
into the hold, as the jury found, five days after
sailing, through a port-hole megligently left
unfastened by the crew ; but the jury did not
find Whether the port-hole was left unfastened
before the sailing or subsequently. Held, thn?t
the case must be remanded for 8 ﬁndin.g on this
point, the question of liability depending upon
whether the implied warranty of seaworthiness
at the commencement of the voyage had be-en
complied with.—Steel et al. V. The State Line
Steamship Co., 3 App. Cas. 72

8ee Demurrage. '

Bills and Notes.—1. The plaintiff, a merchant
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in London, procured a loan of £15,000 of the
defendant bank, on the security of a cargo of
goods in transit to Monte Video, and of six
bills of exchange drawn by him on ., the con-
signee of the goods in Monte Video, and ac-
cepted by the latter. Two of these bills having
been paid and two dishonored, the defendant
bank, through its branch in Monte Video, pro-
posed to sell the goods at once, when the plain-
tiff wrote the defendant not to sell. and sent
his check for £2,500, as additional security;
adding, that when the bills were paid, « you
will of course refund us the £2,500.” The
defendant drew the check ; and, the other two
bills having Deen dishonored, the defendant
took proceedings against S., as a result of which
the goods were, with plaintiffs consent, sold,
and the bills without plaintiffs knowledge,
delivered up to 8. cancelled. The proceeds
of the goods were insufficient, even with the
£2,500, to satisfy the claim. Held, that the
plaintiff could not recover the £2,500 from the
defendant.— Yylesiasv. The Mercantile Bank of the
River Plate, 3 C. P. D. 60.

2. A bill of exchange drawn by & firm in
one country upon the same firm in another
country, and accepted in the latter place, i8
perhaps, strictly, a promissory nete, but the
holder may treat it either as a promissory note
or as a bill of exchange ; and where it appears
to have been the intention that it should be
negotiable in the market as a bill of exchange,
it should be treated as such.— Willans et al. v.
Ayers et al., 3 App. Cas. 133.

3. By 19 & 20 Vict. c. 97, sec. 6, “no accept-
ance of a bill of exchange, inland or foreign,
shall be sufficient to bind or charge any person,
unless the same be in writing on such bill, and
signed by the acceptor, or some person duly
authorized by him.” Held, that the word ¢ ac-
cepted,” written across the face of the bill, and
unsigned, did not satisfy the statute.— Hindhaugh
v. Blakey, 3 C. P. D. 136.

4. The plaintiffs, holders of a promissory
note payable at the M. branch of the defendant
bank, and drawn by partics having an a:count
at the Y, branch of the said bank, deposited it
with the 8. branch of said bank, to be sent to
the M. branch for collection. The M. branch,
in the course of business, stamped the note as
«paid,” cancelled the signatures, and sent the
8. branch a draft therefor in favor of the plain-

tiffs. The same day, the Y. branch, in it8 book:
credited the drawers of the note Wwith i
amount thereof, but no notice of the credit g
sent the drawers or holders. Two days lateh
the drawers becoming irresponsible, the
branch wrote the S. branch to cancel the d”,ﬂ’
and returned the note dishonored with $he ™
dorsement, “cancelled in error.)’ Theré w .
no evidence as to the state of the drawers' *
count atthe Y. branch. Held, that the effoct @
marking the note «paid,” and cancelling b3
signatures, was rendered null by writing °%

% cancelled in error,” before returning it to
holders; and that the entries in the accot? .
between the Dranches of the bank as to P
ment of the note not having been commu®’
cated to the holders of the note, were not effe”
tual to charge the bank with receipt of
money—. Prince v. Oricntal Bank Corporati®™
App. Cas. 325.

5. Anacceptor of aforeign bill of exchsn8’
subsequently dishonored, is liable by way @ -
charge for re-exchange for all the necessary ¢
pense incurred by the drawer in consequenc®
its having been dishonored by the accepw"?
In re General South American Co., 7Ch. D 63"

Bonds.—See Mortyage.

Broker.—See Faclor.

Carrier—See Common Carrier.

Caveat Emptor—See Sale.

Charter Party.—S8ee Demurrage.

Children.—See Devise, 2 ; Will, 4.

Common, Rights of—Sec Pannage.

Common Carrier.—Plaintiff signed a co®
with the defendant company, by which the
ter was to carry some cheeses for plaintl
“owner’s risk ;” that is, the company was to I
responsible only for injury resulting from ot

“wilful misconduct” of its servants.” Inlowar

track

18t

sideration of this limitation of liability, &
rate was charged. The contract furtber 57, o
that the company would carry goods &t?,h’g of
rate, assuming all the usual liabilitie® g°
common carriers, The plaintiff had knoV e ad
of all the foregoing facts. The Railway "'y
Canal Traffic Act, 1854 (17 & 18 Vict. ¢- 31) i
permits railway companies to make such 8P% 4.
contracts for carriage of goods as shall .
judged «just and reasonable” by the Gotho
The cheeses were so negligently packed by od
company’s servants that they were dam
but the packers did not know that 48 T
would result. Held, that the plaintiff cO%" . sy
recover.—Lewis v. The Great Western EO
Co., 3 Q.B. D. 195.

[To be continued.]




