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DOMINION LAW REPORTS
REIMER v. ROSEN.

i Annotated). C. A
Manitoba Court of Appeal, Ftrdm, C.J.M., Cameron, Haggurt and 

Fullerton, JJ.A., and Curran, J. January 17, Î91V
Contracts (§ II—170)—Sale of land—Breach—Penalty or liquidated 

damages—Construction.
The question whether a sum mentioned in an agreement to lx* paid 

for a breach is to be treated as a penalty or as liquidated and ascertained 
damages is a question of law to be decided by the court upon a con­
sideration of the whole instrument.

Appeal from the trial judgirent in an action on an agreement Statement, 
for the exchange of certain properties. Varied.

J. H. Leech, K.C., and F. J. Sutton, for plaintiff.
A. J. Andrews, K.C., and F. M. liurbidye, K.(\, for res|>ondent.
Pehdve, C.J.M.:—On March 23, 1916, the plaintiff as vendor Perdue. c.i.m 

entered into an agreement with the defendant Hosen as purchaser, 
by which the plaintiff agreed to make a sale and exchange of his 
farm, being 1,000 acres more or less, in township 8, ranges 4 and 5E, 
in Manitoba, to and with Rosen, “at and for the price or sum of 
$50,000 payable as follows:” The agree i ent then goes on to set 
out how the aliove sum is to l>e paid, the provision as to payment 
being to the following effect : Rosen assumed two mortgages on the 
land amounting together to $17,000; Rosen agreed to pay to the 
plaintiff the balance of $32,400 by “transferring or conveying an 
equity for that amount” in two properties in the City of Winnipeg 
referred to on the argument ns (1) the Ixigan Ave. property, 
subject to a mortgage of $4,500, and (2) the land referred to as the 
Purcell St. property, subject to a mortgage of $0,000, both of 
which mortgages the plaintiff agreed to assume and pay off. Each 
party was to search the title to the other party’s pro[>erty at his 
own expense and each was to furnish a title satisfactory to the 
solicitor of the other party. Provision was made for the adjustment 
of taxes, interest, rents, insurance premiums, etc. to the date of 
the agreement.

The trial judge finds that the plaintiff owned the 1,000 acre 
farm at the time, subject to the si»ecified encumbrances; that Rosen

1—45 D.L.R.
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owned the I»gnn Ave. property subject not only to the mortgage 
of $4,800, but to a still larger mortgage which the defendant 
Finkelstein was under obligation to pay off ; and that the defendant, 
Sarah l'inkelstein, was the owner, under an agreement of sale, of 
the Purcell St. property subject to a mortgage of $5,(XX) and also 
to the payment of $1,000, balance of purchase-money. Sarah 
Finkelstein is the daughter of the defendant Rosen and the wife of 
the defendant M. Finkelstein. Rosen intended that Sarah Finkel­
stein should have a half interest in the farm. Early in May, 1916, 
the Finkelsteins entered into possession of the farm. It was 
arranged that the rents from the houses should l>e payable to the 
plaintiff from May 1, 1910. Shortly thereafter difficulties arose as 
to the titles to the Winnipeg properties. The Purcell St. property 
was held by Sarah Finkelstein under an agreement for sale on which 
$1,000 was still due. The I/igan Ave. property was subject to a 
mortgage for $30,(XK) to three persons, one of whom had died, and 
his administrator was a United States corporation not licensed to 
do business in Manitoba. The plaintiff was the registered owner of 
the farm land, subject to the two mortgages to lie assumed by 
Rosen, and was ready to close the transaction at any time. The 
plaintiff and his solicitors were pressing Rosen to furnish title to 
the Winnipeg properties and close the transaction. This led to the 
making of the a green ent of July 11, 1916.

The last mentioned agreen ent is between Rosen of the first 
part, M. Finkelstein of the second part and Reimer of the third 
part. It recites the agreen ent of March 23, 1916, and the fact that 
Rosen is unable to deliver title to the U»gan Ave. property. It 
further recites that for the purpose of avoiding any further delay in 
closing out the transaction it has l>een mutually agreed l>ehscen 
the parties that Rein er give further time for the delivery of the 
title to the land n entioned on the conditions and agreen ents in 
the doeun ent. It then provides that Rosen and Rein er shall carry 
out and perform the first agreen ent except as to the delivery of the 
title to the Logan Ave. land. Rosen then agrees to deliver to 
Rein er a good title to the last-mentioned land subject to a first 
mortgage only of $4,fXX), setting out the terms of it and making 
certain stipulations as to interest and taxes, such title to be deliv­
ered on or before April 1, 1917. The all important clause in the 
agreen ent is as follows:—
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In the event of the party of the first part l>eing unable or neglecting or 
failing to deliver title as aforesaid to said particularly recited lands to the 
party of the third part on or before the first day of April, 1917, then the party 
of the first part and the party of the second part jointly and severally covenant 
and agree to pay at the option of the party of the third part, to the party of 
the third part, in lieu of such lands, the sum of twenty-five thousand, five 
hundred (125,500.00) in cash, immediately upon the exercising of such option, 
being the amount agreed upon as the value of said lands, after deducting 
therefrom the said mortgage, and the party of the third part shall in addition 
thereto be entitled to retain all rent collected by him from said lands up to 
the said first day of April, 1917.

Provision is then made for the manner of exercising the option 
by mailing notices. For the further purpose of securing payment 
of the $25,500 to Rein er in the event of his exercising his option, 
Rosen agreed concurrently with the agreement to execute and 
register a mortgage on the farm and deliver same to Rcimer, but 
in case Reimer exercised his right to take the land (the Logan Ave. 
property) then Rosen shall he entitled to a discharge of the mort­
gage only after delivery of a good and sufficient title subject as 
aforesaid.

A mortgage on the farm for $25,500 was prepared by Rein er’s 
solicitors and executed by Rosen. This mortgage was made payable 
without interest on April 2, 1017.

Rosen did not deliver title on or Irefore April 1, 1017, No 
sufficient justification or excuse for his failure is shewn. Reimer 
had executed a transfer of the farm, the name of the grantee being 
left blank, in case the transfer should be to Rosen and Sarah 
Finkelstein, in which event the written authority of Rosen was 
required. No such authority was furnished. The trial Judge 
finds that Reimer was ready and willing to complete his part of the 
original agreen ent at any time.

On April 4, 1017, the plaintiff exercised his option of taking 
the $25,500 in lieu of the Logan Ave. property and duly notified 
Rosen and Moses Finkelstein of his exercise of such option, in 
accordance with the terms of the second agreement.

The present action is in effect one for si>ecific perforn a nee. 
The plaintiff clain s that the Purcell St. property should be con­
veyed to him or that he l>c paid $ü,900 in lieu thereof ; that he 
should have judgn ent against Rosen and M. Finkelstein for the 
$25,500 and interest since April 4, 1917; a mortgage from Rosen to 
him upon the farm to secure the $25,500, and further or other
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relief. The plaintiff avers that lie is ready and willing to perforin 
the agreen ents on his part .

The ease turns upon the interpretation of the second agreement. 
The main contention of the defendants Itosen and M. Finkelstein 
is that the provision relating to the payment of $25,500, at the 
option of the plaintiff, in ease of failure by Rosen to furnish title 
to the I/ogan Ave. property on or liefore April 1, 1017, was a 
penalty. The statements of defence filed by Rosen and M. Finkel- 
steiu allege that the alsive sum is a penalty and ask the court to 
grant relief from the payment thereof. The bare conclusion of law 
is stated. No facts or special circumstances upon which these 
defendants rely as supporting that conclusion are pleaded. It is 
not set forth that the amount mentioned is extravagant in compari­
son with the value of the property for which title could not lie made. 
Fvidcnce was, however, offered by the defendants and admitted 
at the trial to shew the value of the properties. I do not think that 
this evidence should have been admitted. The plaintiff wras not 
notified by the pleading that he would lie called upon to go into 
the question of values. As to the necessity of stating the facts 
relied upon, see King’s Bench r. 325, and the following cases: 
(iautret v. Eger ton (1867), L.R. 2 C.P. 371; Philippa v. Philippa 
(1878), 4 Q.B.D. 131, 132; Clark v. Hagar (1894), 22 Can. S.C.R. 
510; Sutcliffe v. Jamea (1879), 40 L.T.N.S. 875, 877; Lauder v. 
Carrier (1885), 10 P.R. (Ont.) 612, 614. Evidence of values should 
not have been received under the statement of claim as framed: 
Manitolm Free Press v. Martin (1892), 21 ('au. 8.C.R. 518; McKay 
v. Cumminga (1884), 6 O.R. 400; Re Rica Cold H o 'ling Co. (1879), 
11 Ch.D. 36, 43. This court may, as was done in Jacket v. Inter­
national (’able Co. (1888), 5 T.L.R. 13, reject the evidence improp­
erly received and deal with the case upon the evidence properly 
liefore it. If it appears upon a proper construction of the docu­
ments that the sum mentioned was a pre-estimate of the value 
agreed upon by the parties, extrinsic evidence as to value should not 
Ihi received in any event: Sun Printing Aas’n. v. Moore (1902), 
183 V.B. Rep. 642.

In Dunlop Pneumatic Tyre Co. v. New Garage <t* Motor Co., 
( 1015] A.C. 79, Lord Dunedin states the following principles:—

The essence of a penally is a payment of money stipulated as in Urrorem 
of the offending party; the essence of liquidated damages is a genuine coven-
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anted pre-estimate of damage (Clydebank Engineering and Shi/ibuilding Co. 
v. Castaneda, (19051 A C. 6).

The question whether a sum stipulated is penalty or liquidated damages 
is a question of construction to tie decided u|x»n the terms and inherent cir­
cumstances of each particular contract, judged of as at the time of the making 
of the contract, not as at the time of the breach (Public Works Commissioner 
v. Hills, [1906] A.C. 368, and Webster v. Hosanquei, (1912) A.C. 394).

When we turn to the first agreement, that of March 23, 1916, 
we find that a value of $50,000 is placed on the plaintiffs farm 
with the improvements and buildings erected thereon. This 
property he “agrees to sell and exchange to the party of the second 
part” (Rosen) “for the price and sum of $50,000 payable as 
follows.” Then follow the particulars of how the purchase money 
is to be paid. Rosen assumes the two mortgages, one of $16,000 
and the other of $1,600, and the balance of $32,400 is to be paid by 
Rosen transferring to the plaintiff the equity of redemption in the 
Logan Ave. property and in the Purcell St. property, the plaintiff 
assuming the mortgages upon the two properties last-mentioned. 
Rosen being unable to furnish title to the Ixigan Ave. property, 
the agreement of July 11, 1916, was prepared and signed by the 
parties to it. The time for delivering a good title to the last- 
mentioned property was extended to April 1, following—a [îeriod 
of nearly 9 months—and if a good title was not then furnished, the 
plaintiff was to have the option of receiving, instead of the property, 
the sum of $25,500 secured by the covenant of Rosen and M. 
Finkelstein and by a mortgage on the farm. The agreement 
declares that this sum is the amount agreed upon as the value of the 
liOgan Ave. property, after deducting the mortgage of $4,500. 
It is clear from the document itself that the sum of $25,500 was a 
pre-estimate of the loss which the plaintiff would suffer if title to 
that property could not be delivered. It is true that this sum is a 
large part of the $32,400 which was placed as the value of the two 
properties which Rosen was to convey to the plaintiff under the 
first agreement, but the sum was agreed u|H)ii between the parties 
and the defendants understood the position in which they were 
placing themselves. It is unnecessary to go into the motives of 
the parties. The plaintiff took no unfair advantage. The sum in 
question was an amount agreed to l>e paid to the plaintiff, at his 
option, in lieu of the land for which title could not l>e made. In 
the case of a single stipulation which, if broken at all, can be broken
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once only and in one way only, there can be no inference or pre­
sumption that the sum payable on breach is not in the nature of 
agreed damages: per Lord Parker of Waddington in Dunlop 
Pneumatic Tyre Co. v. New Dorage Co., [1915] A.C. 79, at p. 97. 
Fee also Lea v. Whitaker (1872), L.R. 8 C.P. 70; Law v. Itedditch, 
[1892] 1 Q.B. 127; Lord Elphinstone v. Monkland Iron and Coal Co. 
(1880), 11 App. Cas. 332, per Lord Hersehell, at p. 345; 10 Hals. 
331, where other cases supporting this principle are collected.

When the second agreement was made the plaintiff was willing 
to carry out the first agree» ent. Rosen and his son-in-law Finkel- 
stein, who was interested with him, could not carry out the agree­
ment as to one of the two parcels of land. The plaintiff agreed to 
give them nearly 9 months to furnish title. But if they were not, 
at the expiration of that period, in a position to perform their part 
of the agree» ent, then the plaintiff, at his option, should be 
entitled to money in lieu of the particular land as to which they 
had failed to make title. The amount of money the plaintiff was, 
in such event, to receive was, instead of being left unascertained, 
then and there settled l>ctwecn the parties, as the agreement states 
upon its face. It would now be a difficult matter, one aln ost impos­
sible it seen s to me, to ascertain by the evidence of witnesses what 
was the value of the Logan Ave. property on March 23, 1916, or 
on July 11, 1916, or on April 1, 1917. That property may have had 
a special value in the mind of the plaintiff. In the then and present 
state of land values the greatest variety of estimates would be 
given. If the plaintiff were compelled to accept the value found by 
the Master, it would l>e a case of compelling him to part with his 
own property and, instead of receiving the property he was to get 
in exchange, to receive a sum of money designated by someone 
else. A new bargain would be made for him which he would be 
con polled to carry out. There was no other provision in the agree­
ment for ascertaining the sum to be paid as the value of the land. 
In Wallis v. Smith (1882), 21 Ch.D. 243, at p. 275, Lindley, L.J.,

When I come to look at the cases, I cannot find a single case in which the 
larger sum has been treated as jienalty where there has l>cen no smaller sum 
ascertainable as the amount of the damages.

This statement is cited with approval by Lord Parmoor in the 
Dunlop Tire Co. case at p. 104. If the sum mentioned in the present 
case is a penalty, what is the smaller sum to be paid? It would be



45 D.L.R.] Dominion Law Reports. 7

one impossible to fix accurately or justly in the circumstances of this 
case.

I think that the defendant Sarah Finkelstein was and is a 
proper party to the suit. The arrangement amongst the defendants 
was a family one. Rosen was to give his daughter a half interest 
in the farm. She was to turn in the Purcell St. lot. Her husband 
was interested in the transact ion. It clearly appears from a number 
of statements in the evidence that she knew and approved of the 
transaction and that her father and her husband acted for her. 
It is not actually necessary to the plaintiff's case that she should 
be a party. Rosen and M. Finkelstein are l>ound to carry out their 
agreements with the plaintiff. It is to their interest that she should 
remain a party and be Ijound by this judgment. If they cannot 
make title to the Purcell St. property, they will have to pay the 
value of that property to the plaintiff if the transaction is carried 
out. The plaintiff fixes the value of the last-mentioned property 
at $6,900 over and above the mortgage upon it. This sum is the 
difference between $32,400 and the $25,500 fixed as the value of the 
Ix)gan Ave. property. I think the values placed on the properties 
by the parties should l>e taken where it is necessary to go into the 
question of value.

With great respect, I would vary the judgment of the trial judge 
by entering judgment against Rosen and M. Finkelstein for 
$25,500 and by striking out clause 3 of the judgment. The agree­
ment of March 23, 1916, should be specifically performed except 
that the sum of $25,500 takes the place of lot 44, plan 11, part of 
parish lot 11 St. John, being the parcel referred to above as the 
Logan Ave. property. It should be referred to the Master to inquire 
whether a good title can be made to the Purcell St. property by 
the defendant Rosen, subject only to the incumbrance mentioned 
in the said agreement of March 23, 1916, and in case a good title 
can be made, then Rosen shall convey the said last-mentioned 
property to the plaintiff by a sufficient conveyance in which all 
necessary parties are to join, or in default pay the value of the 
property (subject to the said incumbrance) to be ascertained by the 
Master of the Court of King’s Bench. Upon the defendant Rosen 
paying to the plaintiff the said sum of $25,500, and upon the 
defendant Rosen conveying to the plaintiff the Purcell St. property 
in accordance with the above direction, or, in case of failure to
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make title, then by the said Rosen paying to the plaintiff the sum 
ascertained by the Master as the value thereof, such sum not to 
exceed 10,900, the plaintiff shall convey to the defendant Rosen or 
to whom he shall appoint, the said farm mentioned in the pleadings, 
subject only to the incumbrances mentioned in the said agreement 
of March 23, 1910. The entry of judgment against Rosen and M. 
Finkelstein for the sum of $25,500 should not ta taken as a payment 
of that amount and the plaintiff should not be compelled to convey 
the farm until the judgment has l>een satisfied and the other condi­
tion performed by Rosen. The plaintiff might, at his option, 
accept a mortgage on the farm for the atave amount in accordance 
with the terms of the agreement of July 11, 1910, instead of the 
payment of the amount in cash. The mortgage, if accepted, should 
carry interest. The plaintiff's lien for the purchase money of his 
farm should be preserved, notwithstanding the entry of judgment 
for the $25,500. It is further referred to the Master to settle the 
conveyances, take accounts and to direct the carrying out of the 
provisions of this judgment; and the parties hereto, or any of them 
are to be at liberty to apply generally in respect to the due carrying 
out of the terms hereof. The minutes of judgment may be spoken 
to, in case any party is dissatisfied with the form above outlined 
and the nature of the relief granted.

The defendants Rosen and M. Finkelstein are ordered to pay 
the costs of this appeal. The plaintiff having succeeded upon the 
question respecting penalty or liquidated damages, he will be 
entitled to the full costs thereof up to and including the trial and 
entry of judgment. There will be no costs either for or against the 
defendant Sarah Finkelstein.

Cameron, J.A.:—This action has its origin in an agreement for 
the exchange of property, dated March 3, 1916, whereby the plain­
tiff agreed to “sell and exchange” to the defendant a farm of 
1 ,000 acres lying to the south-east of this city in consideration of 
the defendant assuming encumbrances on the farm to the amount 
of $16,600 and “transferring and conveying” his equity in two 
parce s of land in Winnipeg, one known as the IvOgan Ave. property, 
subject to a mortgage of $4,500, and the other known as the Purcell 
St. property, subject to a mortgage for $6,000.

As a matter of fact, the Logan Ave. property was subject to a 
further m ortgage, and Sarah Finkelstein, the daughter of the defend-
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ant Rosen, and the wife of the defendant Moses Finkelstein, 
Rosen and Moses took possession of the farm shortly after the 
execution of the agreement. The plaintiff inspected the Winnipeg 
properties and commenced to receive the rents therefrom on and 
after May i. IMA

Difficulties arose with reference to the title to the Winnipeg 
properties, and there was consequent delay in carrying out the 
terms of the above agreement, although the plaintiff was urging 
its completion. Accordingly, on July 11, 1916, a second agreement 
was entered into between Rosen, of the first part, Moses Finkel­
stein of the second part, and Reimer of the third part, in which 
the previous agreement was recited and Rosen's previous inability 
tit deliver title to the Ixigan Ave. property was stated and it was 
agreed that the time for delivery of such title should be extended 
until April 1, 1917, and further that:—

“In the event of the party of the first part being unable or 
neglecting or failing to deliver title as aforesaid, etc.” (Clause 
cited in full in judgment of Perdue, C.J.M.)

It was further agreed that Rosen should give forthwith a 
mortgage on the plaintiff’s farm to secure the payment of the 
$25,500, but should Reimer exercise his rights to take the lands 
the mortgage was to Iw* discharged on delivery of a good title 
thereto.

Reimer was always ready to perform liis part of this agreement. 
The defendants failed to complete their delivery of the title on 
April 1, 1917, ami on April 4 notice was given, pursuant to the 
clause in the agreement quoted above, exercising the option and 
electing to take the $25,500 as provided therein in lieu of the IvOgan 
Ave. property.

The action was commenced April 27, 1917, (1) for a conveyance 
of the Purcell St. property by the defendants Rosen and Sarah 
Finkelstein or $6,900 in lieu thereof, and (2) judgment against 
Rosen and Finkelstein for $25,500 and interest. It was tried by 
Galt, J., who held that the sum of $25,5(H) stipulated for in the 
second agreeirent was extravagant and unconscionable and that 
it must be treated as a penalty and not as liquidated damages. 
He held the plaintiff entitled to retain the rents collected by him 
and to a reference as to damages and that the original agre ment 
should be otherwise specifically performed. As to Sarah Finkel-
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stein, he held that she never was a party to the original agreement 
and that she was legally unable to ratify it and as to her he dis­
missed the action without costs.

The docun ents and the history of the transaction are fully set 
out in the judgment of the trial judge.

It is to be observed that the stipulation is not one to convey the 
Iogan Ave. property with a liquidation of the damnges in case 
of default ; but it is a covenant to convey within a limited time or 
afterwards to pay the amount. It is not to be paid by way of 
damages for not conveying; but it is to l>e paid, if no conveyance 
is made, as part of the contract price for the property conveyed by 
the plaintiff. It is an optional agreen ent. The defendants had 
the choice of making the conveyance; or of omitting to do so and 
then paying the stipulated sum, if the plaintiff should demand it.

1 he questions involved on this appeal (so far as the defendants 
other than Sarah Finkelstein are concerned) are whether the 
stipulation in issue is to l>e considered us a penalty or as liquidated 
dan ages, and whether certain evidence as to the values of the 
properties involved was properly admitted at the trial.

Ixird Mersey said in Webster v. Bosanquet, [1912] A.C. 
394,397, that the cases raising the question of penalty or liquidated 
damages “are innumerable and perhaps <lifficult to reconcile.” 
The case before us certainly presents difficulties, but we now have 
the advantage of recent decisions on the subject of the highest 
authority, and it is no longer necessary to refer to the authorities 
in detail. The subject was discussed by this court in Farmer's 
Advocate v. Master Builders (1917), 38 D.L.ti. 409, 28 Man. 

,lii
The question whether a sum mentioned in an agreement to be paid for a 

breach is to be treated as a jamalty or as liquidated and ascertained damages 
is a question of law to be decided by the judge upon a consideration of the 
whole instrument. (Sainter v. Ferguson, (1849), 7 C.B. 716, 137 E.R. 283, 
where it appears that at one time it had been left to the jury.)

And the principle upon which he is to proceed is simply to ascertain the 
real intention of the parties from the language they have used. Mayne on 
Damages, 8th ed., p. 173.

In this case the sum of $25,500 is to be paid by the defendants, 
who are parties to the agreen:ent, in the event of their being unable 
to convey the Logan Ave. property by April 1, 1917, should the 
plaintiff call on them to do so. Evidence was given by the defence 
us to the value of the Ixtgan Ave. property and of the farm. The
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object of the introduction of this evidence was to shew that values 
on both sides were intentionally inflated. But the real question 
here is whether the stipulation, which affects the Logan Ave. 
property only, is to be considered as a penalty or as fixing the dam­
ages for the breach. The evidence as to values was objected to 
but, even if not objected to, it was argued that it would be disre­
garded as not being legal evidence on the authority of Jacker v. 
International Cable Co., 5 T.L.R. 13.

As already stated, it is well settled that in actions of this kind 
the question of penalty or liquidated damages (which has 
embarrassed the judges from the time of the great Lord Eldon, 
Astley v. Weldon (1801), 2 Bos. & Pul. 340, 350, 120 E.R. 1318), 
is one for the judge and a question of law, not one of fact for the 
jury. It is the duty of the judge on proof of the breach to construe 
the document for the jury defining its character as the one thing or 
the other and directing them as to the damages to be awarded 
accordingly. If he holds the stipulation in the nature of a penalty 
the damages, if any, are such as are established as resulting from 
the breach ; if, on the other hand, he regards it as liquidating the 
damages, the jury is to award the full amount. In this case no 
evidence was called for the plaintiff on the question of damages 
other than the agreement sued on. But if it is determined that the 
agreement, being in the nature of a penalty, called for evidence of 
the damage actually sustained, then the subject would be one for 
a reference.

Here we have a defence setting up that the stipulation is a 
penalty and there can be no doubt that is a conclusion of law and, 
therefore, not a proper pleading under our system, which requires 
the material facts only to be stated: K.B. r. 325. See the corres­
ponding English rule: O. 19, r. 4. Conclusions of law, or of mixed 
fact and law, are no longer to be pleaded. (Mgers on Pleading, 
6th ed., 80. It is not necessary for any defendant to plead any 
denial or defence as to damages claimed or their amount : they will 
be deemed to be put in issue in all cases unless expressly admitted. 
Annual Practice, 1917, p. 358. Neither party should plead to any 
matter of law set out in his opponent’s pleading. Ib. See the 
judgment of Willes, J., in Gautret v. Egcrton, L.R. 2 C.P. 371, 
approved in West Hand v. Hex, [1905] 2 K.B. 391, 399-400, by 
Lord Alverstone; Lord Harrmer v. Flight, 35 L.T.N.S. 138; Stokes
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v. (Irani (1878), 4 C.P.D. 25, |ier Lindley, J., at p. 28; Lauder v. 
Carrier, 10 P.R. (Ont.) 012.

In (lark v. Hagar, 22 ('an. S.C.R. 510, where there was a 
defective plea that the contract sued on was entered into for an 
in moral consideration, though the plea was not objected to, it was 
held that to admit evidence in respect to the consideration, the 
particular facts on which the defence was based must l>e set forth 
and the defendant was not allowed to base a defence on the evidence 
urn 1er the defective plea.

In ('lydettank v. Castaneda, [1905] A.C. 6, at p. 17, Lord Davey 
says:—

My Lords, I hold it to be perfectly irrelevant and inadmissible for the 
pur|>oee of shewing the clause to be extravagant, in the sense in which I use 
that won!, to admit evidence, such as the learned counsel who has last addressed 
us has drawn our attention to, of the damages which were actually suffered 
by the Spanish government.

Upon this question 1 must refer to the case of Sun Printing 
Assn. v. Moore, 183 U.8. Rep. 042, where a yacht was hired by 
the plaintiff company and the sum of $75,000 was fixed to l>e paid 
in the event of the non-return of the ship, which was wrecked. 
It was held by the Supreme Court of the United States that as the 
stipulation for value was binding upon the parties, evidence tending 
to shew' that, the admitted value was excessive was rightfully 
refused. See the exhaustive judgment of the present Chief Justice 
of the Supreme Court at pp. 659-074, where a great many of the 
1’nglish decisions are discussed, and it was held that the naming of 
a stipulated sum to tie paid for on the non-performance of a 
covenant, is conclusive upon the parties in the absence of fraud or 
a mutual mistake.

Hereafter I refer to the judgment of Ixird Dunedin in Dunlop 
Tyre Co. v. New (tarage Co., where he states that this is a question 
of construction to l>e decided upon the terms and inherent circum­
stances of the contract, not intimating any possibility of the con­
struction being modified by extrinsic evidence. See also Manitoba 
Free Press v. Martin (1892), 21 Can. S.C.R. 527, and McKay v. 
(’uturnings, 6 O.R. 400.

In my opinion, therefore, the plaintiff was entitled to pay no 
attention to the pleading as was indicated by Lindley, J., as the 
course he should adopt with reference to the paragraphs of the 
defence before him in Stokes v. tirant, supra. It follows that the
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evidence of values on the issue whether the stipulation is for 
liquidated damages or otherwise is inadmissible and, according 
to decisions of the Court of Appeal in Jacker v. International 
Cable Co., supra, it must lie rejected, and the question decided on 
legal evidence. There was nothing in the circumstances surround­
ing the making of this agreement that can affect its construction.

It is the fact that, as it is brought to our knowledge by this 
evidence that according to the values placed by the defendant's 
witnesses upon the Logan Ave. property and contrasting this with 
the sum of $25,500 fixed as the sum to be paid on failure to convey 
it, there does appear such a discrepancy as to strike the mind as 
extravagant. But we are without any evidence from the other 
side on the point and, in any event, the question must be determined 
on the construction of the document itself and without regard to 
the evidence given by the defence.

A great number of cases were cited on the question of penalty 
or liquidated damages. But there is no need to refer to all of them. 
Each case differs from the others and presents its own peculiar 
difficulties.

MAN.
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There is in this agreement but one breach, on which the sum 
mentioned becomes payable, and that breach occurs only, as 
already noted, at the option of the defendants who are parties to it.

Where a contract contains only a single stipulation, on the breach of 
which a s|»ecified sum, whether large or small, is to become payable, such a 
sum is liquidated damages, provided that there is no adequate means of 
ascertaining the precise damage that may result from the breach. 10 Hals. 
331.

Maync says (p. 178):—
There never was any doubt that if there be only one event upon which 

the money is to become payable, and there is no adequate means of ascer­
taining the precise damage that may result to the plaintiff from the breach 
of the contract, it is perfectly competent to the parties to fix a given amount 
of conqiensation, in order to avoid the difficulty.

A long list of authorities is given in support of this rule practi­
cally all of which were cited before us: Sainter v. Ferguson, supra; 
S/Mirrow v. Paris (1802), 7 H. & N. 594, 158 E.R. 608; Elphimtone 
v. Monktand, 11 App. (’as. 332; Law v. Redd itch, [1892) 1 Q.B. 127, 
where Lord Esher says, p. 130:—

Where the parties to a contract have agreed that, in case of one of the 
parties doing or omitting to do some one thing, he shall pay a specific sum 
to the other as damages, as a general rule such sum is to be regarded by the 
court as liquidated damages and not a penalty.



14 Dominion Law Repoktk. [45 D.L.R.

MAN.

C. A.

H KlMK.lt

Cameron, J.A.

Ward v. Monaghan (1895), 11 T.L.R. 529; Strickland v. 
Williams, (1899] 1 Q.B. 382, where A. L Smith, L.J., says, p. 
384:—

In my opinion, it is the law that where payment is conditioned on one 
event the payment is in the nature of liquidated damages.

It was stated by Lindley, L.J., in Wallis v. Smith, 21 Ch.D. 
243, at 275:—

When I come to look at the cases I cannot find a single case in which the 
larger sum has been treated as a penalty where there has been no smaller sum 
ascertainable as the amount of damages,
a statement approved by Lord Parmoor in Dunlop Tyre Co. v. 
New (tarage Co., (1915] A.C. 104.

Now it cannot lie said that there was present in the contempla­
tion of the parties any other or smaller sum as damages than that 
stated in the agreement. Nor can it be said that there is any other 
sum readily ascertain able as damages resulting f mm the defendants’ 
default. It is in possible to estimate the damages caused to the 
plaintiff where the subject-matter of the agreement is lands 
necessarily of an uncertain value and where the ramifications of the 
various consequences of the breach are difficult to foresee. It is 
a proper presumption that the amount was fixed in the agreement 
for the very purpose of avoiding these difficulties and 1 see no 
reason why the parties should not have had in contemplation all 
kirn's of possible damage whether of a strictly legal character or 
otherwise. There is no other reason apparent in the document 
why the amount was so explicitly declared and 
the very reason why the parties do in fact agree to such a stipulation is 
that sometimes, although there is damage and undoubtedly damages ought 
to be recovered, the nature of the damage is such that proof of it is extremely 
com|ilex, difficult ami expensive: Per Ixml Halsbury in Clydebank v. Casta- 
nr da. (1905) A.C. 6, at 11.

I have referre 1 to Clydebank v. Castaneda, from the judgment 
in which the general principle to be drawn is thus stated in Commis- 
sioner of Public Works v. Hills, [1900] A.C. 308, at 375:

The criterion (in such cases) is to be found in whether the sum stipu­
lated for can or cannot be regarded as a “genuine pre-estimate of the credi­
tor’s probable or possible interest in the due (icrfonnance of the principal 
obligation.”

The circuit stances must be taken as a whole and must be viewed 
at the time the bargain was made. This decision was followed in 
Webster v. Bosanquet, [1912] A.C. 394, where it was held that the 
contract there in question “stipulated for what in words it says.”
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In Dunlop Tyre Co. v. New Garage Co., supra, we find authoritative
decisions on this subject. Lord Dunedin says, at p. 80 (2):— C. A.

The essence of a penalty is a payment of money stipulated as in terrorem 
of the offending party; the essence of liquidated damages is a genuine cove­
nanted pre-estimate of damage (citing Clydebank v. Castaneda (3)). The 
question whether a sum stipulated is penalty or liquidated damages is a 
question of construction to be decided upon the terms and inherent circum­
stances of each |»articular contract, judged of as at the time of the making of 
the contract and not as at the time of the breach.

Lord Pain oor says, at p. 101 :—
No abstract rule can l>c laid down without reference to the sfiecial facts 

of the particular ease, but when competent parties by free contract are pur­
porting to agree a sum as liquidated damages there is no reason for refusing 
a wide limit of discretion.

To justify interference there must he an extravagant dispro­
portion and he illustrates this by referring to Lord Halsburys 
exan pie of an agreen ent that if one did not build a house for £50, 
one should be liable to a penalty for a » illion of ironey. All the 
judgments are of the utmost value and need not be cited at length.

On the legal evidence, that is to say, on consideration of the 
docun ent itself, and the circumstances in which it was entered 
into, I think the conclusion must be drawn that the stipulation in 
question was, at the time it was made, a genuine pre-estimate by 
the parties of the probable or possible loss in consequence of a 
breach by the defendants of it. There is only one event upon which 
the money is to become payable and the rule in such a case is very 
positive. The n cans of ascertaining the damage resulting from a 
breach were at the time of making the contract difficult and 
inadequate. The contract itself was entered into as a result of 
prolonger! negotiations and dealings between the parties. There is 
no hint of any imposition or fraud. The stipulation for payment is 
part of a contract and itself con es into force only on the election 
of the defendants parties to it to omit to do that which they had 
covenanted to perfora’. We have the express words of the stipula­
tion which leave the intention of the parties beyond the slightest 
doubt. As 1 have indicated, my opinion is that judgment must be 
entered against the defendants Itosen and Finkelstein for the 
amount clain ed.

As for the appeal against that portion of the judgment dismiss­
ing the action against Sarah Finkelstein, 1 think her position,
throughout, was that she was willing to part with her property
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when she received a hnlf-intercst in the farm and I am not disposed 
to interfere with the judgment of the trial judge.

Haggart, J.A. (dissenting):—The question as to whether a 
sum mentioned in an agreement to be paid for a breach is to be 
treated as a penalty or us liquidated anti ascertained damages is 
dealt with very fully in Mayne on Damages, at p. 173 and following 
pages, and the authorities up to the date of the issue of that text­
book are carefully reviewed by the author.

It is a question of law to be decided by the judge upon a 
consideration of the whole instrument, and the principle upon 
which the judge is to proceed is simply to ascertain the real inten­
tion of the parties from the language they have used, and amongst 
■on e of the proposed rules or testa offered as aiding to ascertain 
that intention are the following:—

Where the sunt is expressly stated to be a penalty and there 
are no other words or circumstances altering, controlling or affect­
ing this statement, the sum cannot be considered as liquidated 
damages: Smith v. Dickenson (1804), 3 Boa. & Pul. 630, 127 E.R. 
339. But the language used in describing the amount payable on 
a breach is not conclusive. In Sainter v. Ferguson, 7 C.B. 716, 
at 727, 137 E.R. 283, at 288, Coltman, J., said:—

Although the word “ penalty,” which would primA facie exclude the notion 
of stipulated damages, is used here, yet wc must look at the nature of the 
agreement, and the surrounding circumstances, to see whether the parties 
intended the sum mentioned to be a penalty or stipulated damages.

On the other hand, notwithstanding the contrary ruling in 
Reilly v. Jones (1823), 1 Bing. 302, 130 E.R. 122. it is now settled 
that the mere use of the words “ liquidated damages” is not decisive 
against the sum l>cing held to l)e a penalty. The principle is that 
although the parties may have used the term “ liquidated damages,” 
yet if the court can say upon the whole of the instrument taken 
together that there was no intention that the entire sum should l>e 
paid absolutely on non-performance of any of the stipulations of 
the deed, they will reject the word and consider it as l>eing in the 
nature of a penalty. And on p. 175 the author goes on to state:—

Where it is doubtful from the terms of the contract whether the partie» 
meant that the sum should be a penalty or liquidated damages the inclination 
of the court will be to view it as a penalty. . . . In considering whether
a stipulation to pay a sum of money on breach of condition is to be treated 
as a penalty or as liquidated damages, the test appears to lx* whether the loss 
which will accrue to the plaintiff from an infringement of the contract can,



45 D.L.R.] Dominion Law Reports. 17

1

i

*

n
xi
re
it

sn
be
of
he

tod

or cannot, be accurately or reasonably calculated in money antecedently to 
the breach. If it can be so calculated, then the fixing of a larger sum of money 
will be treated as a |>cnalty. Where the loss is absolutely uncertain, it will be 
treated as liquidated damages.

And again, at p. 185:—
It was said that the criterion of whether a sum, be it called |icnalty or 

liquidated damages, is truly liquidated damages, and, as such, not to he inter­
fered with by the court, or is truly a penalty which covers the damage, if 
proved, hut does not assess it. is to be found in whether the sum stipulated 
for van or cannot lie regarded as a genuine pre-estimate of the creditor’s 
probable or itossihle internat in the due |>crformuncc of the principal obliga­
tion. The indicia of this question will vary according to circumstances. 
Enormous disparity of the sum to any conceivable loss will point one way, 
while the fact of the payment being in terms proportionate to the loss will 
point the other. But the circumstances must be taken as a whole and must 
be viewed as at the time the bargain was made.

Subsequently to the issue of the edition which I have referred 
to of May ne on Damages, there are later authorities, and the 
recent case of Dunlop v. New (tarage, [1915] A.C. 79, was 
cited to us by both parties and relied upon by them respectively. 
In that cast* a single sum was agreed to lie paid as liquidated 
damages on the breach of a number of stipulations of varying 
importance and the damage was the same in kind for every possible 
breach and was incapable of being precisely ascertained. It was 
held that the si sum, provided it was a fair estimate of the
probable damage and not unconscionable, would be regarded as 
liquidate I damages and not as a penalty. There the dictum of 
Tindal, (\J., in Kemble v. Farren (1829), G Bing. Ill, 130 E.R. 
1234, is referred to and affirmed, who said liquidated damages 
cannot be reserved on an agree» ent containing various stipulations 
of varying degrees of importance unless the agreement specifies the 
particular stipulation or stipulations to which the liquidated dam­
ages are to be confined. Lord Dunedin, one of the majority of the 
court, carefully reviews other recent cases, namely: the Clydebank 
case, [1905] AX', p. (i; Public Works v. Hills, |190ü] A.C. 3G8, and 
M ebster v. Hosanquet, [1912] AX'. 394. After consideration of these 
cases and the other authorities cited to him, he proceeds to state 
several rules or profitions delueible therefrom and non e in 
terms not differing much from the tests laid down by Mayne, and 
arc as follows, at p. 8G:—

Though the parties to u contract who use the words “penalty” or “liqui­
dated damages" may prim A facie be 8up|M>sed to mean what they say, yet the
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expression uacd is not conclusive. The court must find out whether the pay­
ment stipulated is in truth a penalty or liquidated damages.

Now, in the case at bar it was claimed on the hearing that 
evidence as to values should have lieen excluded. I cannot under­
stand very well how this court could ascertain whether the essence 
of a penalty is a payment of money stipulated as in terrorem of 
the offending party, or a genuine covenanted pre-estimate of dam­
ages, or comply with this other rule, which affirms that the question 
whether the sum stipulated is a penalty or liquidated damages 
was a question for conclusion of the court to lie decided uixm the 
terms ami inherent circumstances of each particular contract.

If 1 were the trial judge I would do as (lait, J., did. I would 
admit the evidence as to the values. lord Dunedin goes on 
further in his reasons to state (p. 87):—

It will Ik* held to be n |ienalty if the sum stipulated for is extravagant and 
unconscionable in amount in comparison with the greatest loss that could 
conceivably lx* proved to have followed from the breach.

Ami further:—
There would l>e a presumption only that it was a ixmalty if 

such a term were expressed in the writing. From the conclusion 
arrived at by the trial judge, we must assume that the trial judge 
considered the deal an extravagant one.

I think he was right in admitting the evidence and the question 
decided was whether as a conclusion of law or a question of fact it 
was competent for the judge to decide as he has decided.

I think it is a rule also that when the language describing the 
amount payable on a breach is not conclusive, yet the court must 
look at the nature of the agreement and surrounding circumstances 
to sec whether the parties intended the sum mentioned to l>e a 
|>enalty or stipulated damages. Where it is doubtful the instruc­
tion of the court will be to view it as a i>enalty.

The case al>ove mentioned, Kemble v. Farreii, 0 Bing. 141, 
130 E.H. 1234, was a case w here the defendant had engaged to act 
as principal comedian at Covent (larden Theatre for four seasons^ 
conforming in all things to the rules of the theatre. The plaintiff 
was to pay him £3 Os. 8d. every night the theatre was open, with 
other tenus. The agreement contained a clause that if cither of 
the parties should neglect or refuse to fulfil the said agreen ent, or 
any part thereof, or any stipulation therein contained, such party 
should pay to the other the sum of £1,000, to which sum it was
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thereby agreed that the damages sustained by any such omission, 
neglect or refusal should amount ; and this sum was thereby 
declared by the said parties to lie liquidated and ascertained 
damages, and not a penalty or penal sum, or in the nature thereof. 
Tindal, C.J., p. 148, in discussing this part of the agreement said:— 

But that a very large sum should become immediately payable, in con­
sequence of the non-payment of a very small sum, and that the former should 
not be considered as a penalty, ap|ieurs to be u contradiction in terms; the 
case being precisely that in which courts of equity have always relieved, and 
against which courts of law have, in modern times, endeavoured to relieve, 
by directing juries to assess the real damages sustained by the breach of the 
agreement.

A similar decision was arrived at in the case of lions v. Ancell 
(1839), 5 Ring. N.C. 390, 132 E.R. 1149.

The cases cited and commented upon in the aliove appeal were 
Astley v. W’eldoti, 2 Bos. & Pul. 340, Danes v. Denton (1827), 0 
K. & (\ 210, 108 E.R. 433, and Kemble v. Farren, 0 Ring. 141, 
130 K.R. 1234.

I do not think, upon considering all the surrounding circum­
stances, that there was any genuine pre-estimate of the damages 
likely to be suffered by the plaintiff by reason of the defendants’ 
breach of the stipulation. As to the evidence given by Mr. Bain 
on the values of the lands in question, 1 think him a competent and 
reliable witness; that his values are more correct than those of the 
parties to the suit, who evidently were each trying during the 
negotiations to enhance the sum mentioned in the agreement as to 
each particular parcel.

1 believe that more substantial justice would be done by the 
judgn ent of the trial judge than a judgment in the terms suggested 
by the majority of this court.

With all due respect 1 would dismiss the appeal and affirm the 
verdict of Galt, J.

Fullerton, J.A.:—The main question argued on this appeal 
was whether the sum of $25,5(H) stipulated by the agreement of 
July 11, 1916, to be paid by the defendants Finkclstein and Rosen 
to the plaintiff in the event which has happened is a penalty or 
liquidated damages. By that agreen ent the two defendants agree 
to deliver title to the Ix>gan Ave. property to the plaintiff on or 
before April 1, 1917. In the evant of failure so to do they jointly 
and severally covenant and agree to pay the plaintiff the sum of
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$2f>,500 “lieing the amount agreed upon as the value of said 
lands.”

The terns of the agreement are clear and distinct: there is 
nothing ambiguous about it and in the alienee of authority one 
would say that the case was unarguable.

A difficulty is created, however, by the fact that in construing 
agreen ents of this nature the courts have laid down certain 
arbitrary rules of construction.

The rule applicable in the present case, however, is one which 
does not interfere with the expressed intention of the parties. 
The rule is that if the sum is payable on the happening or non­
happening of one event, it is to be regarded as liquidated dumages: 
Anthy v. Weldon, 2 Bos. & Pul. 346; Elphinstone v. Monkland, 
11 App. Cas. 332; Law v. Redd itch, [1892] 1 Q.B. 127; Ward v. 
Monaghan, 11 T.L.R. 529; Sparrow v. Pam, 7 H. & N. 594; 
Dunlop v. New (iarage, [1915] A.C. 79.

There are two well recognized exceptions to the above stated 
rule: 1, where a sum of money is payable in default of payment of 
a smaller sum ; 2, where “the sum stipulated for is extravagant and 
unconscionable in an ount in comparison with the greatest loss 
that could conceivably l)e proved to have followed from the breach.”

Counsel for the respondent contends that the agreement in 
this case comes within the second exception, that the sum of 
$25,500 agreed to be paid is “extravagant and unconscionable” 
in relation to the value of the Ixigan Ave. property and that in 
consequence it is a penalty and not liquidated damages.

In order to lay a foundation for this argument, he tendered 
evidence at the trial to shew that the value of the I/igan Ave. 
property was less than one-half the amount sued for. This evidence 
was received subject to objection.

I think the evidence was inadmissible on two grounds: 1, the 
parties have then selves fixed the value of the Logan Ave. property 
and their valuation is conclusive: Sun Printing & Publishing Associ­
ation v. Moore, 183 U.S. Rep. 642. 2. There is no proper pleading 
under which such evidence could be given.

The only paragraph of the defence under which such evidence 
could possibly be given is par. 8 which simply alleges that the 
sun> of $25,500 is a penalty. One of the chief objects of pleadings 
is to acquaint each party with the case proposed to l>e n adc by
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his opponent and thereby prevent surprise at the trial. Under MAN 
such a pleading the plaintiff could not anticipate that the defendant C. A
would call evidence as to values. ItEIMF.K

Moreover, the plea is not in accordance with the rules which 
require that pleadings shall contain a concise statement of the 
material facts upon which the party pleading relies.

Even if the evidence were receivable and clearly established 
that the Logan Ave. property was actually worth, say, only 
$7,000, I would still l>e of opinion that the sum of $25,500 fixed 
by the parties is liquidated damages and not a penalty.

In Hoi je v. Peterson (1772), 2 Brown 430, 1 E.R. 1048, the lessee 
covenanted not to plough up ancient pasture and if he did to pay 
an additional yearly rent of £5 per acre. The lessee ploughed 
10 acres. It was held that £5 was not to l>e considered ns a 
penalty, but as liquidated satisfaction, fixed and agreed upon by 
the parties.

In this case counsel for the defendant stated that the penalty 
of £5 an acre reserved during the remainder of the term for once 
ploughing amounted to more than thirty times the value of the 
inheritance of the ten acres before they were put into a state of 
cultivation by the defendants.

In Astley v. Weldon, 2 Bos. & Pul. 340, Lord Eldon, at p. 351, 
said: “A principle has l>een said to have been stated in several 
cases, the adoption of which one cannot but lament, namely, that 
if the sum would be very enormous and excessive considered ns 
liquidated damages, it shall be taken to 1m* a penalty though 
agreed to be paid in the form of contract . . . There is indeed
a class of cases in which courts of equity have rescinded contracts 
on the ground of their being unequal. It has been held, however, 
that mere inequality is not a ground of relief; the inequality must 
l>e so gross that a man would start at the bare mention of it.”

In Reynolds v. Bridge (1850), G E. & B. 528, 119 E.R. 961, 
Dm! Coleridge, at p. 540, referring to the judgment of Lord Eldon 
in Astley v. Weldon, said: “Lord Eldon distinctly laid down that 
the mere magnitude of the sum named could not prevent it from 
being liquidated damages.” (He says further) “I think there is 
no great disagreement among the authorities, as to the instances in 
which the sum named is to be considered constituting liquidated 
damages or a penalty. All that the courts have done has been only
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to lay down a canon for establishing the intention of the parties. 
In no case is it said that the question can lie determined from the 
circumstance that the sum named may very often be an exag­
gerated estimate of the actual damage.”

In Wallis v. Smith, 21 C'h.D. 243, Jessel, M R., discussing the 
judgn ent of Lord Eldon in Astley v. Weldon, supra, says, at p. 200: 
"He (Lord Eldon) perfectly well knew that whatever had been the 
doctrine of equity at one time, it was not then the doctrine of 
equity to give relief on the ground that agreements were oppressive 
where the parties were of full age and at arm’s length.” Lindley, 
L.J., at p. 275, says: ‘‘But when 1 come to look at the cases I 
cannot find a single case in which the larger sum has been treated 
as penalty where there has been no smaller sum ascertainable as 
the amount of damages.”

In Dunlop v. New Garage, [1915] A.C. 79, Ix>rd Parmoor said, 
at p. 101 : “There are two instances in which the court has inter­
fered when the agreed sum is referable to the breach of a single 
stipulation. It is important that the principle of interference 
should not be extended. The agreed sum. though descrilied in 
the contract as liquidated damages, is held to be a penalty if it is 
extravagant or unconscionable in relation to any possible amount 
of damages that could have been within the contemplation of the 
parties at the tin e when the contract was made. No abstract rule 
can be laid down without reference to the special facts of the 
particular case, but when competent parties by free contract are 
purporting to agree (on) a sum as liquidated damages there is no 
reason for refusing a wide limit of discretion. To justify inter­
ference there must be an extravagant disproi>oi1ion between the 
agreed sum and the amount of any damage capable of pre- 
estimate.” Hee also Clydebank v. Castaneda, [1901] A.C. 0.

Again, the form of the contract lends itself to the construction 
that the sum named is liquidated damages. In almost every case 
you find an agreement to do a certain thing and a provision that 
if default be made a certain sum shall be paid. Lord Dunedin 
in Dunlop v. New Garage, [1915] A.C., at p. 8(>, says that “The 
essence of a penalty is a payment of money stipulated as in terrorem 
of the offending party, the essence of liquidated damages is a 
genuine covenanted pre-estimate of damage.”

Here the two defendants agree to deliver the title to the
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IvOgan Ave. property on or before April 1, and in the event of their 
being unable or neglecting or failing to deliver title to pay “in lieu 
of said lands" the sum of $25,500 in cash, being the amount agreed 
upon as the value of said lands.

Defendants had a choice in the matter either to transfer the 
title or pay the money. They neglected to transfer the title and 
it must be presumed that it was more in their interests to pay the 
money.

The case of Sun Printing <t* Publishing Co. v. Moore, 183 
V.S. Rep. 042, appears to be on all fours with the case at bar.

In this case the respondent Moore chartered his yacht to the 
appellants for the term of 4 months for the sum of $10,000. The 
agreen cut provided t hat the lessor should be liable and responsible 
for any and all loss and damage to hull, machinery, etc. It also 
contained the following term : “That for the pur|M>se of this charter 
the value of the yacht shall be considered and taken at the sum of 
$75,000."

The yacht was wrecked and became a total loss and the owner 
sued for breach of the covenant to return the vessel claiming 
¥75,000, the amount fixed by the charterparty as the value of the 
vessel.

The company introduced some evidence tending to shew that 
the value of the yacht was a less sum than $75,(XX), and it claimed 
that the recovery should be limited to such actual damage as 
n iglit be shewn by the proof. The trial judge refused to hear 
further evidence offered on this subject and in deciding the case 
disregarded it altogether.

The judgment of the court was delivered by White, .1., in a 
very lengthy and able judgment in which he reviews all the import­
ant English cases and arrives at the conclusion that as the stipu­
lation for value referred to was binding upon the parties, the trial 
court rightly refused to consider evidence tending to shew that 
the admitted value was excessive.

The trial judge has found “that the defendant Sarah Finkel- 
stein never was a party to the original contract as an undisclosed 
principal." He quotes the following evidence in support of this 
finding:—

Rosen: Q. 13. When did you tell her that you had entered into ex. 1 
(i.c., the agreement)? A. I think it was on a Friday ami I told her on Sun-
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MAN. day. She watt at our place, and 1 told her 1 had made a deed and she would

C. A. he the owner of half the farm. Q. 10. You told her that you had entered 
into the agreement with Reimer? A. Yes. I told her that 1 signed it and 1

R KIM Bit signed it.
Sarah Finkelstein: Q. 27. And he told you he had entered into an agree 

ment whereby he was to exchange the Logan Ave. property and your Purcell
Kullvr«m. J \ property for the farm? A. Yes. Q. 23. That was perfectly satisfactory to 

you? A. Yes.
The trial judge has evidently overlooked the following evi­

dence:—
Rosen: Q. 10. She was a partner to it? A. She knew we were entering 

into this agreement. I told her and she was to get half the farm and I was 
to got half. (j. And she consented? A. She told me it. would be all right, 
(j. 235. She consented to your entering into ex. 1? A. Yes. (j. She knew 
beforehand that you were going to make a deal with respect to this land? 
A. Yes.

In addition to the above there is other evidence to shew that 
the defendant Sarah Finkelstein, prior to the making of the 
original agreement, gave her father Rosen, full authority to deal 
with the Purcell St. property.

I would allow the appeal.

C*"**J- Curran, J., concurred in allowing the appeal.
Judgment varied.

Annotation. ANNOTATION.
Penalties and Liquidated Damages in Contracts.

In cases where there is added to the contract a clause for the payment of 
a sum of money in the event of non-jierformanco, the question arises whether 
the contract will be satisfied by its payment, or whether it will not. In the 
former case, equity will not interfere; in the latter it may.

The question always is, What is the contract ? Is it t hat one certain act 
shall be done, with a sum annexed, whether by way of penalty or damages, to 
secure the jierfonnance of this very act? or is it that one of two things shall 
be done at the election of the party who has to |>erform the contract, namely, 
the performance of the act or the payment of t he sum of money? If the former, 
the fact of the penal or other like sum being annexed will not prevent the 
court's enforcing performance of the very act. and thus carrying into execu­
tion the intention of the parties: Howard v. Hopkyiu (1742), 2 Atk. 371, 
20 MR. 024; French v. Morale (1842), 2 Dr. & War. 209; liu/tcr v. Bartholo­
mew (1823), 12 Pri. 797, 147 MR. 880. If the latter, the contract is satisfied 
by the payment of a sum of money, and there is no ground for proceeding 
against the party having the election to compel the |>erfonnancc of the other 
alternative.

Contracts of the kind now under discussion may be divisible into three

(i.) Where the sum mentioned is strictly a jienalty—a sum named by 
way of securing the performance of the contract, as t he jienalty in a bond :

(ii.) Where the sum named is to be paid as liquidated damages for a 
breach of the contract :
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(iii.) Where the sum named is an amount the payment of which may 
be substituted for the performance of the act at the election of the person by 
whom the money is to be paid or the act done.

Where the stipulated payment comes under either of the two first-men­
tioned heads, the court will enforce the contract, if in other respects it can 
and ought to be enforced, just in the same way as a contract not to do a 
particular act, with a penalty added to secure its performance or a sum named 
as liquidated damages, may l>e specifically enforced by means of an injunction 
against breaking it. On the other hand, where the contract comes under the 
third head, it is satisfied by the payment of the money, and there is no ground 
for the court to compel the specific performance of the other alternative of 
the contract. "There are,” said Lord Brain well, in Ugh v. Lillie (1860), 
6 II. & N. 165, 171, 158 E.R. 60; "three classes of covenants; first, covenants 
not to do particular acta, with a penalty for doing them, which are within the 
8 & 0 Wm. 111., c. 11: secondly, covenants not to do an act, with liquidated 
damages to be paid if the act is done, which are not within the statute: and 
thirdly, covenants that acts shall not t>e done unless subject to a certain pay­
ment.” It will lie convenient to consider the three classes of cases separately.

A penalty (strictly so called) attached to the breach of the contract will 
not prevent it from l>eing s|iecifically enforced.

"The general rule of equity,” said Lord St. léonards, in French v. Morale, 
2 Dr. & War. 274-5, "is that if a thing be agreed upon to lie done, though 
there is a jienalty annexed to secure its performance, yet the very thing itself 
must be done. If a man, for instance, agree to settle an estate and execute 
his bond for £600. as a security for the |ierformance of his contract, he w ill not 
be allowed to pay the forfeit of his bond and avoid his agreement, but he will 
be conqielled to settle the estate in s|>ecific |>erfomiance of his agreement. 
(The case referred to seems to be Chilliner v. Chilliner ( 1754), 2 Yes. Sen. 528, 
28 E.R. 337.) 8o if a man covenant to abstain from doing a certain act, and 
agree that if he do it he will pay a sum of money; it would seem that he would 
Is* compelled to abstain from doing that act, and. just as in the converse ease, 
he cannot elect to break his engagement by paying for his violation of the 
contract.”

Thus, where two |iersons entered into articles for the sale of an estate, 
with a proviso that, if either side should break the contract, he should pay 
£100 to the other, anil the defendant, by his answer, insisted that it was the 
intention of both parties that. u|M>n either paying £100, the contract should 
be absolutely void, Lord Hardwicke nevertheless decreed s|>ecific |)erformance 
of the contract to sell. Howard v. Hopkyns, 2 Atk. 371. In another case, the 
condition recited a contract for a settlement comprising a sum of money and 
also real estate: the penalty was double this sum of money, but had no relation 
to the real estate: the court granted specific performance of the contract 
embodied in the condition. Prebble v. Hog hurst (1818), 1 Swans. 309, 36 E.R. 
402. And where n father, in consideration of his daughters giving up a part 
of their interest in the property, agreed to make up their incomes arising out 
of it to £200 a year, and entered into a bond for the payment of such sum us 
might be needful for that purpose, and the bond recited the contract, the 
court took this as evidence of the contract, and accordingly granted relief on 
the foot of it beyond the bond, Jeudwine v. Agate (1829), 3 Sim. 129, 57 E.R. 948; 
and in a case which went to the House of Ijords, a contract (contained in the 
condition of a bond) to give certain property by will or otherwise, was held

Annotation.
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Annotation. not to be satisfied by the penalty, but wan specifically performed: Logan v.
Wienholt (1883), 7 BM. N.K. 1, 6 E.R. 674. See also Butler v. Pom» (1845), 
2 Coll. 156, 63 E.R. 679; National Provincial Bank of England v. Marshall 

! Hi 40 Oh l> IIS
So, again, a contract not to carry on a particular kind of b usine#» within 

certain limits expressed in the condition to a bond can be enforced by injunc­
tion Cto ; on > Bé§t 1863 33 Boat 337, 88 E.R 3.'. i. Qrmdg ». Ikonord 
(1874), E.R. 18 Eq. 518; cf. William Kobinxon A Co. v. Heuer, 11898] 2 Ch. 
451, at 458.

The difference between | tenuity and liquidated damages is, as regards 
the common law remedy, most material. For, according to common law, if 
the sum named is not a penalty, but the agreed amount of liquidated damages, 
the contract is satisfied either by its performance or the payment of the 
MMjr: Am* 1787 Haed. 380 66 BLR 383
2225, 98 E.R. 160; Hunt v. Hurst, 4 Ex. 571; Isgh v. Lillie, 6 II. A N. 165; 
Mercer v. Irving (1858), El. HI. A E. 563, 120 E.R. 619; Atkyns v. Kmnier 
(1850), 4 Ex. 776, 164 E.R. 1429. As to the distinction between penalty and 
liquidated damages, see also Eiphinstom v. Monkland, 11 App. Cas. 332, 
340-348; Clydebank v. Castaneda, (1905) A.C. 6, 15; Public Works Commis­
sioner v. Hills, (1900] A.C. 368, 375; Wallis v. Smith, 21 Ch. D. 243, 249, 258; 
Pye v. British Automobile Commercial Syndicate, (1906] 1 K.B. 425; Diestal v. 
Stevenson, [1900] 2 K.B. 345, 350; and General Billposting Co. v. Atkinson, 
[1908] 1 Ch. 537, at 544. But as regards t he equitable remedy the distinction 
is uninqiortaiit: for the fact that the sum named is the amount agreed to be 
paid ns liquidated damages is, equally with a | tenait y strictly so called, ineffec­
tual to prevent the court from enforcing the contract in s|tecie: City of London 
v. Pugh (1727), 4 Bro. 1\C. 395, 2 E.R. 268; French v. Macale, 2 Dr. A War 
269; Coles v. Sims (1854), 5 De G. M. A G. 1. 43 E.R. 768; Carden v. Butler 
(1832), Hayes A J. 112; Bird v. Lake (1863), 1 H. A M 111 71 E.R. 49; cf 
Bray v. Fogarty (1870), Ir. R. 4 Eq. 544.

The simplest illustration of this is the ordinary case of a stipulation on 
the sale of real estate that if the purchaser fail to comply with the condition 
he shall forfeit the dc|N>sit. and the vendor shall be at liberty to resell and 
recover as and for liquidated damages the deficiency on such resale and the 
exj tenses. “A purchaser," said Ixird Eldon in Crulchley v. Jerningham (1817), 
2 Mer. 502. at 506, 35 E.R. 1032, “has no right to say that he will put an end 
to the agreement, forfeiting his deposit." Cf. Long v. Bowring (1864), 33 
Beav. 585. 55 E.R. 496. Such a condition has never been held to give the 
purchaser the option of refusing to perform his contract if he choose to pay 
the penalty, nor to stand in the way of specific performance of the contract.

In French v. Macale, 2 Dr. A War. 269, Ixwd St. I Leonards fully dis­
cussed the law as to compiling the performance of contracts of the kind 
under discussion, in that case there was a covenant in a farming lease “not 
to burn or bate the demised premise's or any part thereof under the penalty 
of £10 per acre to he recovered as the reserved yearly rent for every acre so 
burned." His Ixtrdship ap| tears to have considered this increased rent as in 
the nature of liquidated damages and not a penalty, but nevertheless he 
granted an injunction against the burning, saying after a careful review of the 
authorities that in every case of this nature the question is one of construc­
tion, and that the court will always interfere unless there is evidence of an 
intention that, the art is to be permitted to be done on payment of the increased
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In one case a deed was executed dissolving a partnership between U. and 
L., and containing a recital that it had been agreed that the deed should 
contain a covenant by L. not to carry on the trade within one mile from the 
old place of business "without paying to H., as or by way of stated or liqui­
dated damages,” a sum named. In a subsequent part of the deed there was 
an absolute covenant not to carry on the trade within that limit, followed by 
a proviso that if L. should act contrary to or in infringement of that agree 
ment he would immediately thereupon pay to II. the sum of £1,500 by way 
of liquidated damages. Notwithstanding the recital and the form used, it 
was held that L. was not entitled to break the covenant on paying the £1,500, 
and an injunction was granted: Bird v. Lake, 1 H. & M. 111.

The same view was put forward, though iierhaps in slightly different 
language, by the Lords Justices in Coles v. Sims, 5 De G. M. & (1. 1. That 
was a case in which there were mutual covenants between a vendor of part of 
his land and the purchaser of that part as to building on the sold and unsold 
parts, with a stipulation for payment of liquidated damages in case of breach 
of covenant. On an application for an interim injunction (which w as granted), 
Knight Bruce, L.J., said (5 De G. M. & G. 1, at 9): "If 1 were now deckling 
the cause, I should probably come to the conclusion that in a case where a 
covenant is protected (if I may use the expression) by a provision for liqui­
dated damages, it must l>e in the judicial discretion of the court, according to 
the contents of the whole instrument and the nature and circumstances of 
the particular instance, whether to hold itself bound or not bound upon the 
ground of it to refuse an injunction if otherwise proper to be granted: and 
that in the present case, the circumstances are such as to render it right for the 
court to grunt an injunction.” Turner, L.J., p. 10, added: "The question 
in such cases, as I conceive, is, whether the clause is inserted by way of penalty 
or whether it amounts to a stipulation for liberty to do a certain act on the 
payment of a certain sum.”

Where the contract to do or not to do the act is distinct from the obliga 
tion to pay a sum of money, it seems that either the contract or the obligation 
may be sued on.

"Where a person,” said Lord Romilly, M.R., in Fox v. Srard (1893), 
33 Beav., 327, at p. 328, 55 K.R. 394, "enters into an agreement not to do 
a particular act and gives his bond to another to secure it, the latter has a 
right at law and equity, and can obtain relief in either, but not in both

It is clear that the fact that the contract may be comprised in a bond 
does not of itself import an)- election to pay the money and refuse to do the 
act: Habmn v. Trrvor (1723), 2 1\ Wme. 191, 24 K.R. Ü95; Chilliner v. Chil- 
liner, 2 Yes. Sen. 528; Clarkson v. Edge, 33 Beav. 227. “The form of marriage 
articles by bond does not import election” : Itojur v. Barlholnmnr, 12 Pri. 797.

In the third class of contracts, which may be distinguished as alternative 
contracts, the intention is that a thing shall lie done or a sum of money paid 
at the election of the i>crson bound to do or pay.

In these cases the contract is as fully j>erformod by the payment of the 
money as by the doing of the act, aial therefore where the money is paid or 
tendered there is no ground for interference by way of s|iecific |>erformance 
or injunction.

The question to which of the three foregoing classes of contracts any 
particular one belongs is of course a question of construction. In considering
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28 Dominion Law Reports. 145 D.L.R.

Annotation. ,t "the court must, in all caaee, look for their guide to the primary intention 
of the parties, as it may 1m* gathered from the instrument upon the effect of 
which they are to decide, and for that purpose to ascertain the precise nature 
and object of the obligation" : Roper v. Bartholomew, 12 Pri. 797, at 821. Con­
sequently each case depends on its own circumstances, but it may be noticed 
that “a court of equity is in general anxious to treat the penalty as being 
merely a mode of securing the due jierformanee of the act contracted to be 
done, and not as a sum of money really intended to be paid": Per Lord 
Cranworth in Hanger v. Great Western R. Co. (1854), 5 ILL. Cas. 94, 10K.R. 
824; Astley v. Weldon, 2 Bos. & Pul. 340; and that, "on the other hand, it is 
certainly o|>en to parties who are entering into contracts to stipulate that on 
failure to |>erform what has been agreed to be done, a fixed sum shall lx- paid 
by way of compensation": Ranger v. Great Western R. Co., 5 ILL. Cas. 94.

On this question it is by no means conclusive that the contract may be 
alternative in its form, for nevertheless the court may clearly see that it is 
essentially a contract to do one of the alternatives: so that where there was 
a contract to renew a certain lease, with an addition of three years to the 
original term, or to answer the want thereof in damages, the court decreed 
specific performance of the lease, the second alternative only expressing what 
the law would imply: Finch v. Earl of Salisbury, Finch, 212.

The largeness or smallness of the sum named is no reason for considering 
it a mere penalty, unless that be the apparent intention: Roy v. Duke of 
Beaufort (1741), 2 Atk. 190, 26 K.R. 519: Astley v. Weldon, 2 Bos. * Pul. 346; 
French v. Macale, 2 Dr. & War. 269. But see Burne v. Madden (1835), 
LI. & (i. t. Plunk. 493; but where the amount of the jxmalty is small, as 
compared with the value of the subject of the contract, it has been considered 
a reason for treating the sum reserved as a mere penalty, and not in the nature 
of an alternative contract: Chilliner v. Chilhner. 2 Ves. Ken. 528.

In a case where a man, being very uncertain what estate he should derive 
from his father, entered into a bond in £5,000, on the marriage of his daughter, 
to settle one-third of such projwrty, and the contract so to settle was recited 
in the condition of the bond, it was specifically jierformed in full, and not up 
to £5,(MM) only: Hobson v. Trevor, 2 P. Wins. 191. “Such agreement," said 
Lord Macclesfield, 2 P. Wins., at p. 192 (6th ed.), “was not to be the weaker 
but the stronger for the penalty."

The fact that the benefit of the contract would result to one person or 
flow in one channel, and the benefit of the sum, if paid, in another, is a strong 
circumstance against considering the contract alternative in its nature: thus 
where, on a marriage, the husband's father gave a bond for the payment of 
£600 to the wife's father, his executors or administrators, in the jxmnlty of 
£1,200 if he did not convey certain lands for the benefit of the husband and 
wife and their issue, Lord Hardwickc held that the obligor was not at liberty to 
pay t he £600, or settle the lands, at his election, but compelled the specific per­
formance of the contract to settle—partly on the ground that the £600 would 
not have gone to the benefit of the husband and wife and their issue, but of the 
wife’s father and his representatives, and partly that the lands to be settled 
were worth much more than £600: Chilliner v. Chilliner, 2 Ves. Sen. 528; 
Roiier v. Bartholomew, 12 Pri. 797.

Where the sum reserved is single, and the act stipulated for or against is 
in its nature continuing or recurring, as, for instance, particular modes of

■■
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cultivating a farm, the sum will he considered as a security and not an alter­
native: French v. Morale, 2 Dr. & War. 269; and see Roper v. Bartholomew, 
12 Pri. 797.

On the other hand, where the sum or sums made payable vary in fre­
quency of payment or amount according to the thing to he done or abstained 
from, the courts have, in many cases, found that the payment is an alter-

In Woodward v. Gyles (1690), 2 V'ern. 119, 23 E.R. 686, a covenant by 
the defendant, not to plough meadow land, and if he did, to pay so much an 
acre, was held not to he a fit case for an injunction restraining the ploughing: 
but the exact form of the covenant does not appear. “If,’' said lx>rd St. 
I^eonards, French v. Morale, 2 Dr. & War. 284, “as in Woodward v. Gyles,
2 Yern. 119, and Rolfc v. l,eterson, 2 Bro. P. C. 436, there is evidence of inten­
tion that the party is to be at liberty to do the act if he choose to pay the 
increased rent, of course the court cannot interfere, because this court never 
interferes against the express contract of the parties.”

In Ilolje v. Peterson, Ibid., the question was whether the payment was 
a penalty and so came within the doctrine of equitable relief against (tenuities: 
but of it Ixird Loughborough said, in Hardy v. Martin (1783), 1 Cox, 26: 
"That was a ease of a demise of land to a lessee to do with the land a* he 
thought pro/ier: but if he used it one way he was to pay one rent and if another 
way another rent.” Similarly, a covenant in a farm least* not to do certain 
things ‘‘under an increased rent of," etc., was held to give the tenant the right 
to do the act on paying the increased rent : Isgh v. Lillie, 6 H. & N. 165; and 
see Hurst v. Hurst (1849), 4 Lx. 571, 154 E.R. 1341 ; Gerrard v. O'Ifeilly (1843),
3 Dr. & War. 414; and a contract to renew |ier(>etually ‘‘under a penalty of 
£70” was held alternative: Magrane v. Archbold (1813), 1 Dow, 107, 3 E.R.

But where, in addition to the increased rent, there is a stipulation that 
the act provided against shall be a forfeiture of the covenanter’s interest, the 
sum is held to lie a security only and not an alternative: and consequently 
the court would restrain the doing of the act : Barret v. Blagravc (1800), 5 Yes. 
555, 31 E.R. 735, as explained by Lord St. Leonards in French v. Mande, 
2 Dr. & War. 278-9; and, of course, the usual form of lease giving the lessor 
the right to re-enter ami avoid the lease on breach of covenant offers no 
impediment, to the enforcement of the covenants specifically: I)yke v. Taylor 
1861 8 DeG i a .1 t..7, \:< i i; M.

Where the contract would be unreasonable unless it gives an option to 
the |ierson stipulating to pay the sum, this will he a strong circumstance for 
treating the contract as alternative. So where a lady, administratrix of her 
husband, covenanted, under a penalty of £70, to renew a sub-lease as often 
as she obtained a renewal of the head-lease, and it appenred that the fines on 
the head-lease were raised on renewal, according to the then value of the 
[»ro|>erty, so as to render her covenant unreasonable except ui>on the con­
struction of its giving her an option, the House of Lords treated the contract 
as alternative: Magrane v. Archltold, 1 Dow, 107.

In the case of Re Dagenham Dock Co.; Ex parte Ilulse (1873), L.R. 8 Ch. 
1022, a company incorporated by Act of Parliament for making a dock, agreed 
with a land owner to purchase a piece of land for £4,000, of which £2,(MX) 
was to be paid at once, and the remaining £2,000 on a future day named in 
the agreement, with a provision that if the whole of the £2,000 and interest
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Annotation, was nut paid off by that day, in which respect time was to l>e of the essence 
of the contract, the vendors might re|H>sscss the land us of their former estate 
without any obligation to repay any part of the purchase-money.

The court held that this stipulation was in the nature of a |x*nalty from 
which the company was entitled to be relieved on payment of the balance of 
the purchuse-money, with interest,

In Dunlo/i Pneumatic Tyre Co. v. New (lavage and Motor Co., |1915) 
AX*. 71), the apixdlants, who were manufacturers of motor tyres, 
covers and tubes, supplied these goods to the rcs|>ondcnts, who were dealers, 
under an agreement whereby the respondents, in consideration of certain 
trade 'discounts, bound themselves not to tanqier with the marks on the 
goods, not to sell or offer the goods to any private customers or to any co-oper­
ative society at less than the appellants* current list prices, not to supply to 
liersons whose supplies the ap|x-llunts had decided to sus|>end, not to exhibit 
or export without the consent of the apix-llants, and to pay the sum of £5 
by way of liquidated damages for every tyre, cover, or tube sold or offered 
in breach of the agreement.

The resiKindents sold a tyre cover to a co-operative society below the 
current list price. In an action for breach of contract, it was proved that 
substantially the whole of the ap|x*llants' business in these articles was done 
through the trade; that in order to prevent underselling the apix-llants 
insisted upon all their trade customers signing agreements of this nature, and 
that the probable effect of underselling by any particular trade customer was 
to force their other trade customers to deal elsewhere. The Court of Appeal 
had held that this £5 agreed to be paid was a penalty: The House of Lords 
reversed this, holding it to Ik- liquidated damages. The list of cases and 
authorities are carefully reviewed in this ease.

Among the Canadian cases may l>e noted Fix ken v. Wrtde, 7 (i rant’s 
Ch. 598.

Upon c contract for sale of an estate subject to a mortgage, it was stipu 
lated that the vendor should execute a bond to save harmless and indemnify 
the purchaser against the encumbrance, and a sum of £500 by way of liqui­
dated damages for non-performanre by either was to be paid to the other. 
The court held that this did not enable either party to repudiate the contract 
upon paying to the other £500. and in a suit by the vendor a reference as to 
title was directed, but without the usual declarations that the plaintiff was 
entitled to specific |>crfonnance, reserving a right on the hearing on further 
directions to refuse specific performance in the event of the vendor’s failing 
to effect, or endeavouring to effect an arrangement with the mortgagee, which 
the vendor alleged he could make. It was also held that the fact of the 
vendor being a partner in a mercantile firm who since the execution of the 
contract had made a composition with their creditors was not such an objec­
tion as could prevail against the claim to specific |>crforniance.

Kilmer v. H. C. Orchard Land* Co., 10 D.L.lt. 172, [1013] A.C. 319, was 
an appeal to the Privy Council from the British Columbia Court of Ap|)cnl. 
(2 D.L.lt. 300.)

The question on the appeal arose out of a claim by the respondent com­
pany -an unpaid vendor of a tract of undevelo|ied land in British Columbia— 
to enforce a condition of forfeiture contained in the agreement for sale. By 
the terms of the agreement, the purchase-money was to be paid together 
with interest, by s|>ecific instalments at certain six*cified dates. Time was 
declared to be of the essence of the agreement. In default of punctual pay-
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ment at an appointed date of the instalment of purchase-money and the 
interest then payable or any part thereof, the agreement was to be null and 
void and all payments made under the agreement were to lx* alisolutely 
forfeited to the vendor; and the vendor was to lie at liberty to sell the prop­
erty immediately. The first instalment of $‘2.000 was duly paid on the 
execution of the agreement. The second instalment of $.">.000 with interest 
as provided by the agreement was not |»aid on the day fixed for payment. 
The Privy Council held that the case was entirely within the ruling in the 
Dagenham Dork ease {supra) and that the court should relieve against the 
strict letter of the contract, the arrears having been paid into court in the 
vendor's action brought shortly after the default for the enforcement of the 
forfeiture, particularly as the striet wording of the agreement would involve 
the right to confiscate sums of money increasing from time to time as the 
agreement approached completion, in case of default occurring u|x>u sub­
sequent instalments.

Massey v. Walker (1013), 11 D.L.R. 27N, was a decision of the Court of 
King’s Bench, Manitoba. The facts were its follows: The plaintiffs pur­
chased from the defendant under an agreement of sale, the lands and premises 
therein deaerilnul for the sum of $2,700 and made a payment of $100, being 
the first cash payment referred to in the said agreement, and entered into 
|N>ssession of the lands. The plaintiffs made default in payment of the prin­
cipal and interest falling due under said agreement and by reason of the non- 
observance of the covenants, etc., the whole of the moneys secured by the 
agreement became due and payable. The court distinguished this case 
from II. C. Orchards v. Kilmer, 10 D.L.H. 172, in that in this ease there was 
an express stipulation between the parties, providing and agreeing to a means 
by which the agreement might lx* put an end to. There was not an auto­
matic conclusion resulting from default, but the result of a deliberate agree­
ment by which the mode of cancellation was arrived at. Notices of default 
were served according to the terms of the agreement in September, 11)12, and 
the plaintiffs after receipt of such notices had made no move towards making 
their default or satisfactorily explaining their delay or asserting their right to 
redeem until the following March. The court held that the defendant was 
entitled to a declaration that the agreement had been cancelled.

Papineau v. Clucrtin, 15 D.L.R. 513, was decided by the Quebec Court of 
King’s Bench in 1913. In this case a proprietor while he had a building in 
course of erection entered into a distinct contract with the builders to have 
work done, the doing of which caused the completion of the work originally 
contracted for to be delayed. The court held that he must lx* taken to have 
abandoned his right to enforce a purely penal covenant in the contract upon 
which he relied. The court, while realizing that the principles to lx* applied 
in the decision of the action differed from those which would be applied in 
English law, referred to Public Works Commissioners v. Hills, (lOOfij A.C. 3GK, 
and Kilmer v. H. C. Orchards, 10 D.L.R. 172.
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CAN. MATTHEW v. GUARDIAN ASSURANCE Co.
S. C. Supreme Court of Canada, Sir Imuis Dor us, C.J., and Idingtnn, Anglin

and lirodeur, JJ, and Casuels, Jad hoc. December 9. 1918.

1. Companies (| VII C—376)—Foreign action to rentrais prom applying
roe PROVINCIAL LICENCE—AMENDMENT OK InhCRANCE AcT— 
Dominion licence nkcehhary—Action premature.

An action brought to retrain a foreign insurance company from 
applying for regisi ration under a Provincial Art was dismissed. Between 
I lie date of I he t rial judgment and the hearing of the apiieul the Dominion 
Insurance Act was amended (7 & 8 Geo. V., e. 2D) and ns. 4 and II pro­
vided that a foreign insurance company could not carry on its business 
in Canada unless and until it had obtained a licence from the Minister 
of Finance for the Dominion of Canada. The court held that the Court 
of Ap|ical for the province should have taken judicial notice of the 
Dominion amendment, and that as the eoni|Niny could not transact any 
business by the issuing of a provincial licence the proceedings by way of 
injunction were premature.

\Houlc>'ard Heights v. Veilleur (11)16), 2ti D.LH. 333, 62 Can. 8.C.H 
185, distinguished.|

2. Parti en (f II A—115)—Foreign insurance company—General agent—
Action to rentrain prom applying for registration—Company
\ NRCI MARI PARTY.

The general agent of a foreign insurance company whose capacity 
to sue and lie sued on behalf of the company does not commence until 
it has lieeome registered, is not its agent, in an action brought to restrain 
it from applying for registration under a Provincial Insurance Act ; 
the action is impro|ierly constituted without such company l>eing made a 
party thereto.

Statement. Appkal from the judgn ent of the* Court of Appeal for British 
Columbia (1918), 40 D.L.R. 455, suh-nom. Guardian Assurance 
Co. v. Garrett, reversing the judgment of C'len ent, .1., at the trial 
and maintaining the plaintiff's action.

(i. F. Henderson, K.C., and Cameron, for appellant ; Lafleur. 
K.C., and Atwater, K.C., for rescindent, 

oeviw.c.j. Daviks, C.J.:—As to the |Miiiit taken by my brother, Sir 
Walter Cassels, on the argim ent that the Guardian Fire Insurance 
Co. of Salt Lake City, Vtah, the real defendant in this ease, was a 
necessary party to the action brought to restrain its agent Matthew, 
the appellant, from applying to the superintendent of insurance in 
British Columbia for a provincial licence to that eon pany to do 
business in that province, I am not at present ready to pronounce 
the objection a fatal one. I agree that the company is a proper 
party to lie joined as defendant, and I think the court of the 
province would have been well advised not to proceed in the 
hearing of the cause unless and until it had been added as a defend­
ant.

But, as a matter of fact, Matthew', its general agent in British 
Columbia, made the at ion to the superintendent of insur-5
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a nee as the authorised agent of the eo»i|wny in that lielmlf and 
while tlu* absence of the company may not lie absolutely fatal, 
it must necessarily lessen and narrow the measures of relief to 
which the plaintiff company claims to Is* entitled.

The main and substantial <|uestion Indore us is the meaning 
and effect of the Dominion Insurance Act, 1917, which came into 
force September 20. 1917. The ap|x>al from the trial judge to 
the Court of Appeal of British Columbia was argued Novemlier, 

1 1917. and the Act was, therefore, in force at that time.
It should, in my judgment, have lieen taken judicial notice 

of by the Court of Appeal and. if it had lieen, it would have 
appeared, which was common ground on the argument at bar, 
that no foreign insurance company can carry on its activities in 
the business it is authorised to deal in anywhere in Canada unless 

I and until it first obtains the licence from the Dominion Minister 
I p ovide.l for in s. 4 of the statute.

The obtaining of a provincial licence such as that applied for 
I in British Columbia by the appellant. Matthew, to the superin- 
I tendent of insurance in British Columbia would not operate to

i
l |H‘m it of the con pany earning on any of its activities in that 
I province. It would not affect the prohibitions prcscril>cd in 
I 'i. II of the Dominion Act against the company doing any kind 

of insurance business unless and until it has first obtained a 
Dominion licence. The provincial licence was, therefore, useless, 
innocuous and ini|x>tent in itself in any way to injure, hurt or 
damage the plaintiff company.

The result would lie that this application was in any event 
premature. I agree that the official charged with the issuing of 
provincial licences would lx* well advised to do so only to com­
panies which had first obtained a Dominion licence. But 1 do 
not see anything in either the Dominion or provincial statutes 
which prevents him granting a provincial licence, useless as it 
may be, to enable the licencee to earn on any business until after 
the Dominion licence has lx»en obtained.

Vpon this ground alone I would allow the api>eal, but, under 
the circumstances, without costs in this court anil in the courts 

lielow. For fear that in thus allowing the appeal I might mis­
takenly lx* supposed to have done so on the merits, I desire to add

I
that nothing could lx* further from my intention.

3—45 D.L.R.
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The power to determine whether, under circumstances and 
facts as disclosed in tliis case, or w hether in any case such a licence 
should he granted to any company, is now vested in the Minister 
of Finance, and neither this court nor any other court, 1 take it, 
can interfere with the exercise of his statutory discretion. At 
the san e time I desire not to leave it open to he said that 1 had in 
any way, directly or obliquely, reversed or thrown doubt ujxin 
the judgment of the Court of Appeal in this case so far as the n erits 
were concerned.

IniNoroN, J.: It seems to ire there has existed from the 
outset a fundamental misconception of the actual legal situation 
in which the respective parties concerned were placed, otherwise 
I imagine we should have been presented with some other evidence 
than submitted and argument thereupon helpful to solve, what I 
venture to look upon as an entirely novel claim.

The appellant happened to be named as attorney, to act for 
the Guardian Fire Insurance Co., in the event of its obtaining a 
licence under the British Columbia Fire Insurance A«t, and 
amending Acts. And I assume he consented in such event to so 
act and may have taken a part in tiling with the provincial authori­
ties part of the necessary material for obtaining such a licence.

Both the respondent and the Guardian Fire Insurance Co. 
in question were foreign corporations. The respondent was 
created such in Great Britain, and the other in Utah, one of the 
United States of America. Neither had any right to do any 
business in Canada against the will of the Parliament of Canada.

That parliament, as early as 1808, passed an insurance Act 
which prohibited the carrying on of such business in Canada by 
any foreign companies or persons unless and until duly licensed 
under said Act, and then subject to the conditions laid down 
therein.

That Act was amended from time to time and, by an early 
amendment, required the licence to lie renewed from year to year. 
The respondent had been, under another name, it is said, duly 
licensed under said Act. That name was changed more than 
once, and in 1002 took the form now appearing herein. It also 
had obtained a licence under, and pursuant to, the provisions 
of the British Columbia Insurance Act to do business in British 
( olumbia.
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That Act, passed for purposes of revenue and other good CAN. 
reasons, rendered registration there necessary and provided for S. C.
the issuing of a licence as evidence thereof. Matthew

I iMissihlv required thereby to deserili 
I or creation.

... <h mum \N
ie itself as of its place of origin Assurance

Ho far as appears in this ease the Guardian Fire Insurance Co. idington. j.

I done so and obtained a licence or at least hud made an application
therefor, 1 think the action was premature. There was nothing
to he feared from the merely preparatory and formal application 
made in British Columbia.

W hatever might he said for an action such as this had it been

1
 taken against the company, I think it cannot properly he main­

tained as against a mere agent doing no more than appellant had 
_ done, apparently in good faith and depending, no doubt, upon his 
^ principal duly proceeding to obtain, ami duly obtaining, a Dominion 

licence Indore doing anything in the way of carrying on business.
The respondent had, until that done, presumably nothing to 

fear. Unfortunately, from the misconception 1 have adverted 
to, this objection never seem a to have been considered by 
those concerned until my brother Sir Walter Tassels, on argu- 

■ ment, called attention to the failure to make said company a 
party, and hence we are without argument on the question.

So far as I have been enabled to discover, the nearest approach 
to an agent in an analogous case being held thus liable to be 
attacked and enjoined, without his principal being made a party, 
is the case of those handling goods of a principal who was 
infringing some trade mark as, for example, in the case of Cpmann 
v. Elkan (1871), L.R. 7 Ch. App. 132, and other analogous cases 

I cited in Kerr on Injunctions, 4th cd., pp. 342 et tteq.
In such like cases the agent was clearly doing that which was in 

itself illegal and hence responsible in an action for an injunction, 
jllere, presumably, there was nothing of that kind. The purpose 
certainly was neither nor pretended to have been that of pro­
ceeding to carry on the business without obtaining a Dominion 
licence. If another purpose was had in view it ought to have been 
[established by evidence, which is not attempted.

It. is true that as early as 1910, before the Utah company was
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created, as. 4 and 70 of the Dominion Insurance Act of 1910 had 
been called in question as l>cing ultra vire* the Dominion parlia­
ment; hv reason of the infringement thereby of provincial rights.

In consequence of such question lieing raised, a case was 
submitted to this court. That submission, although directed by 
order-in-council in 1910, was, for some reason or other, not pro­
ceeded with to argument until 1912, and not decided here till the 
following year.

An appeal was taken from the judgment of this court (1913), 
15 D.L.R. 251, 48 Can. M.C.R. 260, to the Judicial Committee of 
the Privy Council, which was argued in December, 1915, and 
judgment given there in the following February, 26 D.L.R. 288, 
11916) 1 A.C. 588.

I hardly think any one ever supposed that if the said section 
had l>een framed to deal only with foreign corporations, that there 
could be a question of the power of the Dominion Parliament 
in that regard.

For my part I felt bound to so limit the effect of my answer 
to the second question submitted, as to avoid all appearance of 
questioning that power so far as regards the foreign insurance 
companies.

The Judicial Committee, in giving an affirmative answer, 
seemed to feel txmnd to express clearly its opinion that as regards 
foreign corporations the Dominion Parliament had the power if 
expressed in “properly framed legislation.”

If it, in fact, was ever sup]x>sed by respondent to have !>een 
part of the purpose of the Guardian Fire Insurance Company, 
created in Utah, pending this litigation, to deny the power of the 
Dominion Parliament and insist upon a right to operate in British 
Columbia by virtue only of a licence under the British Columbia 
Insurance Act, I think it should have so alleged and proven such 
an allegation.

The surmise comes too late after it has obtained an injunction 
by the court below recognising the unquestioned validity of the 
Act of 1917, which contained in other respects identical provisions 
I am about to deal with.

In other words, when the apjieal seeking for an injunction was 
argued, and the injunction now in question was granted by the 
court below, there was no longer, if ever, the slightest reason to 
seek for such relief.
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That brings me to a consideration of the situation presented 
by the application of s. (> of the Dominion Insurance Act, 1910, 
and its repetition in the Act of 1917, which enacts as follows:—

6. Before issuing a licence to a company the Minister must be satisfied 
that the corporate name of the company is not that of any other known com­
pany incorporated or unincorporated, or any name liable to be confounded 
therewith or otherwise on public grounds objectionable, 
which had been brought into and remained part of the Act since 
ivn

It may be arguable, as I suggested on the argument herein, 
that the whole situation of the legal relation of the parties con­
cerned is not and cannot be affected by anything contained therein. 
And hence it may be further arguable that an agent or clerk of any 
kind can l>c attacked alone and restrained upon the basis of what 
we might hold to be the right interpretation and construction 
of this section.

Even assuming that such a claim might be arguable as against 
appellant's principal, I cannot see how such a case can be main­
tainable against the agent alone.

The appellant, it is true, has, by his pleading and his conduct 
of the defence, gone l>evond that, but his foolishly doing so cannot 
determine the actual legal rights and liabilities existent between 
such parties and bind us to hold that the granting or withholding 
of an injunction must be governed thereby.

The offence to be considered, and for repetition or continuation 
of which he is sought to be enjoined, is not that of pleading such 
a defence but an alleged offence anterior thereto.

I might rest my opinion here, but the claim, even if to be 
considered in light of the possible presence of the principal, is one 
of such a remarkable character that I feel it desirable to point 
out briefly the actual situation and need of pausing l>efore, in such 
a case as is presented, laying down as law, in the absence of the 
Minister and without having his ruling, that he must not entertain 
for a moment the consideration of such an application.

And when we find that in Canada there actually are carrying on 
business no less than three or four different sets (and possibly many 
more) of foreign insurance companies possessing such similar 
names as “The Phoenix of London, England”; “The Phoenix of 
Hartford, Connecticut”; “The Phcrnix of Paris,” and. it is said,
“ fhe Phoenix of Brooklyn,” we should, I submit, infer that such

CAN.

8. C.
Matthew

Güahdian
Assurance

Co.
Idingtoe, I.



38 Dominion Law Reports. [45 D.L.R.

(AN.

H. C.

Matthew

(il'AKDIAN
Assurance

Co.
ldiictoB, J.

it com lit ion of tilings is the result of tt considered and settled |xilic\ 
in the administration of tin1 Act.

Indeed there is the case amongst others of the (itiardians (one 
of which is a branch of that at Vtah) competing with rescindent 
in the accident line of insurance, from which it is fairly inferable 
that the respondent company or its |Nirent company had for many 
years assented to such an interpretation and construction of the 
section as lx*ing correct.

Confronted with such a situation it seems to require some 
Iwildness on the part of rescindent, well knowing all, to ask us 
to declare it all done illegally and in violation of the sn-tion I have 
just quoted. For try part I cannot assent to the creation of such 
inevitable confusion as would result from our so declaring in a 
case launched, as this has lx*en. and steered, as far as jxissilile. 
clear of an investigation of the actual facts.

We are asked to do that on the strength of a decision in which, 
as 1 read the ease, there was ample ground for sus|x mg unfair 
dealing and a conscious pur|xise of doing wrong.

True, the court put it on another ground—as many of its kind 
were politely put when in fact reading lietween the lines then- 
existed grave ground for suspecting intentional wrong-doing or a 
determination to attempt it.

Case law, however helpful, is often a blind guide to follow. I 
do not think that line of cases applicable herein or that they 
should govern the decision of this.

I think we should lieeone possessed of a full realisation, or as 
full a realisation as we can, of the actual legal and commercial 
situations respectively, and olwerve an understanding of what 
men, even when incorporated, are alxiut, and then ask ourselves 
if there is in truth that exact resemblance lietween the respective 
situations which each of the lines of eases presented, and that 
which confronted the minister (or succession of ministers) asked to 
administer the law as enacted in the Dominion Insurance Act.

Let us never forget that the foreign corporation has no rights 
save in a recognised comity liable to lie set aside alisolutelv or 
conditionally.

Ix*t us further I tear in mind that each of the foreign corporations 
now in question herein was created in a different country, con­
formably to the rcsjiective laws thereof, without, so far as we can 
see, anv thought of coming into Canada.
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And again let. us I war in mind that respondent has never 
attempted to do business in the United States. The incoi|sna­
tion of the Utah company no doubt used what had liecome an apt 
word to eateh the ear of him desiring to lie insured, and could 
hardly dreamed of rivaling or invading any projiertyof rescindent. 
Moreover, the literature used by it in business docs not suggest 
such a purpose, but the contrary purpose of avoiding the |sissible 
evil complained of.

It seems to me that the presentation of each of such foreign 
companies so created and named respectively, of a claim to lie 
licensed in Canada, ought rather to lie allowed to stand on the 
like footing and lie considered from the like point of view on which 
the court (and I might lie permitted to say so a very capable 
court) proceeded in the case of Burge** v. Burge** (1853), 3 De 
(ï. M. k (ï. 890. 43 K.R. 351, and which was followed by another 
strong court 36 years later in Tartan v. Tinian (1889). 42 Ch. D.
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The measure of prosperity that ten pts a corporate creature 

to wander from its place of birth to do business in foreign lands 
surely has the like attendant inconveniences facing it when asked 
to change its name, as the son of his father might have to face in 
taking over the latter’s business, if forced to abandon his name, 
and the like consideration, I submit, ought to lie extended to it.

Indeed, it may lie competent for the minister to deal with such 
a difficulty in a practical manner as the court did in the case of 
Cuardian Fire and Life Assurance ('<>. v. (i-uardian and (ienerat. 
Insurance Co. (1880), 43 L.T. 791.

Moreover, the names here in question are not identical, but 
if they had lieen the section in question might lie held to con­
stitute an imperative prohibition.

In regard to the alternative of either hearing names liable to 
lie confused with others, can either claim a licence?

There is no priority given by reason of seniority or otherwise 
in the section. Nor is there anything else in the statute very 
helpful. These licences only last for a year and are.renewable, 
but “subject, however, to any qualification or limitation which is 
considered expedient.” Who is to determine the matter of 
expediency? Is it not the minister? (’an he not provide in such 
a case for a mark of distinction that will suffice unless in the case 
of customers exceptionally stupid or unintelligent?
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And the mistake liable to occur from such causes would lie
8. C. reciprocal and the only inconvenience worth a moment's eonsid- 

Matthkw ©ration would lie from the competition created by adding another
insurer, or two others, as one reads the section, to those already_ *• insurer, or

(iUARDlAN
Ahsvhanck on the roll.

That is, of course, the real grievance, but it enures to the
idiegtoe, J. Ixniefit of the public.

The monopolistic tendencies of commercial life increase with 
prosperity and courts as well as legislators should, I submit, lie 
astute to see that when it is the administration of a great Depart­
ment of State that is in question, as in truth it is herein, the 
specious ami plausible resemblance, of its problems to lie solved, 
to a decided case is not carried too far.

I forbear expressing any decided opinion u|Kin what the 
section of the statute may mean in several of these features I 
point out, lieyond the decided opinion that no injunction should 
lie granted in entire disregard of its consideration which has Iteen 
avoided heretofore in the progress of the case.

I have not overlooked the fact that the Companies Act in 
Kngland contains a somewhat analogous section enabling the 
registrar to refuse in cases of conflict of naïves, and that courts 
have passed upon the result. One grave question, however, is 
that the relative iiositions of the Minister of Finance here ami 
Registrar of Companies there, are hardly the same, and in any 
event the section here in question clearly inqsises a duty to dis­
charge, possibly decisively, and the other merely enables, knowing 
that the court can rectify.

Can the court here rectify? We know the court can advise
if asked.

There may lie another arguable side of the question of the 
minister's power.

It was attempted, unsuccessfully, it is true, in Steele v. North 
Metropolitan R. Co. ( 1867), 2 Oh. 237, to enjoin the defendant from 
Iietitioning parliament for relief. In dismissing the application, 
Lord Chelmsford, L.C., remarked that judges of great eminence 
lmd said the court had power to enjoin an application to parlia­
ment; but they had all declined to define the occasion which 
would justify such interference.
I* On the other hand, in The Queen v. Registrar of Friendly 
Societies (1872), L.R. 7 Q.B. 741, the court, while declining to
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interfere with the ruling of a registrar, did not seem to doubt such 
a jurisdiction existed in a proper case. Grand Junction Water- 
icork Co. v. Urban District Council, ( 1898] 2 Ch. D. 331, 330, was 
anoti.ti of similar character not denying power, but only to be 
exercised in an extreme case.

Another shade of opinion, as it were, arising out of a different 
set of circumstances, it is true, but in relation to the proper exercise 
of the power of injunction is there presented, when a specific 
remedy had been furnished by statute. The judgment of Stirling. 
.1., is well worth rending. It seen s to furnish food for thought 
before resorting to an injunction in such a case as this where the 
minister seems, impliedly at least, to have been given more power.

Many of the cases cited by Stirling, J., in his judgment should 
Iw* well considered liefore interference in such a case as this.

Norton v. Nichols (1858), 4 K. & .1. 475, 70 F..R. 198, is one 
of the cases in which the question of letting plaintiff resort to an 
action at law instead of granting injunction is dealt with and is 
valuable as containing, though on an interlocutory motion, the 
expressions of opinion of eminent equity judges.

1 need not continue on the lines of thought I indicate. I am 
dear the judgment of the learned trial judge should not have been 
reversed and an injunction granted in light of the clear enactment 
existing when the judgn ent appealed from was pronounced.

I think the appeal should be allowed and the judgment of the 
learned trial judge be restored with costs, but without prejudice 
to the rights of resjiondent, if any, as events develop, and if the 
purpose is continued on the part of the ft ah company of applying 
for a Dominion licence.

At most the result should be no higher than in the cases when 
application for injunction failed and the plaintiff was relegated 
to a court of law to claim damages.

Anglin, .1.:—For the reasons stated by (’assets, J., 1 doubt 
whether this action is properly constituted in the absence of the 
|< iuardian Fire Insurance Co. (of Vtah). The purpose of the 
plaintiff is to restrain projected activities of this Utah company 
in British Columbia. It is, 1 think, quite clear that the defendant 

[Matthew does not represent it for the purpose of this action. 
[His capacity to sue and be sued on its behalf under the power of 
■attorney in evidence would arise only upon the licence sought 
I'cing granted. It is for the conduct in matters therein specified.
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of the affairs of the eoni|mny when no limited that the power of 
attorney is furnished as required by the statute. H.8.B.C. 1911, 
v. 113, s. 10 (f/l. If not a necessary party—a* 1 incline to think it 
was- the (îuardian Tire Insurance Co. (of l’tali) would certainly 
have lieen a proper party ; and I think judicial discretion would 
have l>een soundly exercised by declining to entertain this action 
until il had l>een ad<leil as a defendant. W here the injunction 
sought will injuriously affect the rights of a jierson or Ixsly not 
liefore the court it will not ordinarily, and without special circum­
stances. he granted. Hartlrfxtol fins <(• Water Co. v. Wert Harth- 
l>onl 1C Co. (1865). 12 L.T. 366. I prefer, however, not to rest a 
judgment of dismissal of the action on this ground, hut rather on 
another which a little more closely touches the merits of tin- 
issue. having regard to the nature of the relief sought an injunc­
tion (fain timet.

In Att'y-den'l v. Mancherter, 11883] 2 <'h. 87. at p. 02, Chitty,

The principle* wliich 1 think may Is* properly and safely extracted from 
the quia limit authorities is, that the plaintiff must shew a strong case of prob­
ability that the apprehended mischief will in fact arise.

Whatever ground the decision of the Judicial Committee. 
26 D.L.R. 288, 11916] I A.C. Ô88, 597 (see, however, Farmer■- 
Mutual Fire lux. Cu. v. Whittaker ( 1917), 37 D.L.R. 705, in regard 
to the validity of s. 4 let net/.) of the Dominion Insurance Act, 191(1. 
eh. 32). may have given the present plaintiff to apprehend injury 
from the granting of a British Columbia licence to the Utah 
company since the enactment of the new Dominion Insurance 
Act of 1917 (e. 29, ss. 4-11) it seems abundantly clear that the 
granting of a provincial licence (assuming the legislation pro­
viding for it to l>e within the ambit of provincial legislative 
jurisdiction as defined in John Deere Flair Co. v. Wharton, IS 
D.L.R. 353, annotated, (1915) A.C. 330,) would not enable the Utah 
company to solicit or transact any business in British Columbia 
until it should obtain a licence from the Dominion nuthoritie- 
So essential is the Dominion licence that without it the trans­
action of any business by the company is prohibited (7 & 8 Geo. 
V. (D.), c. 29. s. 11), and upon its l>eing granted the right to a 
provincial licence on payment of the preseril>ed fee is indisputable 
(R.S.B.t '. 1911, c. 113. s. 7). The granting of the British Columbia
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licence will, therefore, not entail the mischief to avoid which the 
desired injunction is sought.

Vnder these circunstances the British (’olumhia registrar 
might 1m* well advised to refrain from granting the provincial 
licence until the company has obtained its federal
licence. Should the latter licence he refused, or should it be granted 
to the company under different or modified nan e. as is not im- 

, a British (’olumhia licence obtained under the present 
name might be entirely useless. But 1 know of no ground for 
holding that applications for lw>th licenses n ay not be made 
concurrently or that that for the provincial licence may not 
precede that for the Dominion licence. For aught that ap|xiars 
it was the Vtah company's intention to apply for the necessary 
Dominion licence before undertaking to carry on business in 
British Columbia. It may already have done so. The defendant 
Matthew, in making the application complained of, has not done 
anything illegal.

The Dominion Act of 1917 was in force when this case was 
heard by the British (’olumhia Court of Appeal and should have 
been taken account of by that court. Since, therefore, in view 
of that legislation a British Columbia licence, if granted to the 
Vtah company, would be impotent to enable it to transact any 
business to the prejudice of the plaintiff, I am, with respect, of 
the opinion that when this action came before the Court of Appeal 
a case for the granting of the injunction asked did not exist and 
that it should have been refused. Our statutory duty is to pro­
nounce the judgn ent which that court should have rendered. 
Boulevard Heights v. Veilleur, 2(i D.L.R. 333, 52 Can. 8.C.R. 185. 
This ground suffices for the disposition of the appeal without 
considering the other questions dealt with at bar.

I agree with my brother Cassels that the injunction should 
also be dissolved as to the defendant (larrett, although he did not 
appeal against it.

Brodeur, J.:—1 concur in the opinion of the Chief Justice.
Cassels, J.:—An appeal from the Court of Appeal of British 

( The plaintiff, the Guardian Assurance Co. Ltd.,
commenced this action by writ issued on March 27, 1917, and the 
case came on for trial before Clement, .1. Judgment was rendered 
on June 20, 1917, dismissing the action with costs to be paid 
by the plaintiff to the defendant Matthew.
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The plaintiff's statement of claim alleges that the plaintiff 
is a company duly authorised to carry on business in the Dominion 
of Canada. It alleges that a company called the Guardian Fire 
Insurance Co., incorporated in Utah, and with power (on obtaining 
a proper licence) to carry on business in British Columbia, had 
made application to the defendant Garrett for the issue of a licence 
under the British Columbia Fire Insurance Act.

The statement of claim iurther alleges that the Guardian Fire 
Insurance C-o. proposes anti intends to carry on the business of 
fire insurance in the Province of British Columbia under the name 
of the Guardian Fire Insurance Co.

The statement of claim asks for an injunction to restrain the 
defendant Matthew, the agent of the Utah company, from making 
any application for the licensing of the Utah company anti to 
restrain the defendant Garrett from issuing any licence.

The Utah company, namely, the Guardian Fire Insurance Co., 
were not mat le defendants to the action.

It will lie noticed that there is no allegation in the statement 
of claim that the defendant Garrett intended to issue such a 
licence as had l>een applied for. The defemlant Garrett tiled no 
defence to the action.

A mass of evidence was adduced at the trial, a considerable 
portion of which was inadmissible if the decisions of the House of 
Lords in trade mark cases are assumed to be binding upon our 
courts. For reasons which I give hereafter I do not sett that 
the action could have liecn properly tried in the absence of the 
parties who were interested. The action having lieen dismissed, 
and, as I think, rightly dismissed by the trial judge, the question 
does not liecomc one of very great moment were it not for the 
decision of the Court of Appeal now liefore this court.

The appeal liefore the Court of Appeal of British Columbia 
(1918), 40 D.L.R. 455, was heard on the 16th and 19th days of 
Novemlier, 1917. and the order of the Court of Appeal liears date 
April 2, 1918. The formal judgment of April 2, 1918, is beyond 
what was evidently contemplated by the judges. It provides :is 
follows:—

And this court doth further order and adjudge that the respondent 
Matthew be, and he is, hereby perpetually restrained from applying to the 
superintendent of insurance of the Province of British Columbia, and the 
respondent the superintendent of insurance be, and he is, hereby perpetually
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restrained from granting any application for the licensing under the British 
Columbia Fire Insurance Act of any company under the name of the Guardian 
Insurance Co. or any other name likely to mislead or deceive the public into 
the belief that the company being licensed as aforesaid is the same as the 
Guardian Assurance Co., Ltd.

This seems to me to Ik* rather a sweeping injunction if the 
judgment were otherwise correct. It not merely restrains the 
Superintendent of Insurance from granting a licence to the It ah 
company, the company whose agent the defendant Matthew is, 
and a company as I have mentioned not a party to the action unless 
the action against Matthew, the agent, means an action against 
them, but it restrains the issuing of a licence to any other company 
that may apply whether the Utah company or not.

The defendant Garnett did not appear on the appeal and the 
judgment of the Court of Apfieal orders and adjudges that the 
a p| Kill ant’s costs of the said action and of this appeal be taxed 
and paid by the rescindent Matthew.

The statute of British Columbia, the one in question, is c. 113, 
of R.S.B.C., 1911. It provides bv s. 4 ns follows:—

No company shall undertake or solicit, or agree or offer to undertake, 
any contract within the intent of s. 2 of this Act, whether the contract be 
original or renewed, or accept or agree or negotiate for any premium or other 
consideration for the contract, or prosecute or maintain any action or proceed­
ing in respect of the contract, except such actions or proceedings as arise in 
winding up the affairs of the company, without in each such case having first 
obtained from the superintendent and holding a licence under this Act.

5. (i provides as follows:—
6. So soon as a company applying for a licence has deposited with the 

superintendent the security hereinafter mentioned, and has otherwise con­
formed to the requirements of tliis Act, the superintendent may issue the 
licence.

By s. 10 it is provided that “liefore tin* issue of a licence to a 
company other than a provincial company, such company shall 
file in the office of the superintendent,” certain documents which 
are set out.

Sub-s. (d) provides:—
Notice of the place where the head office without the province is situate.
Sub-s. {g) provides:—
A duly executed power of attorney under its common seal, empowering 

some per. .n therein named and residing in the city or place where the head 
office of the company in the province is situate, verified in manner satisfactory 
to the superintendent, to act as its attorney and to sue and be sued, plead or 
be impleaded, n any court, and generally on behalf of such company, and 
within the province, to accept service of process and to receive all lawful
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notice*. and to do ull nets um I to execute all deeds and other instruments 
relating to the matters within the scope of the power of attorney and of the 
company to give* to its attorney; provided that whenever the company has by 
paver of attorney under the seal of the company appointed a general agent for 
Canada, and has thereby authorised such general agent to ap|»oint other 
agents in the various provinces of Canada, then, after filing with the superiii- 
tendent a copy of said power duly certified by a notary public to be a true 
copy thereof, other |s>wers of attorney executed by the said general agent for 
Canada, under his seal, in the presence of a witness, verified in manner satis­
factory to the superintendent, shall be deemed sufficiently executed by the 
company for all the purpiHc* of this Act.

S. 11 of the Act. is its follows:—
11. Such |>ower of attorney shall declare at what (dace in the province 

the chief agency, head office, or office of the attorney of the company is or is 
to be established, and shall expressly authorise the attorney to receive service 
of process in all actions, suits and proceedings against the company in the 
province in res|iect of any liabilities incurred by the company therein; ami 
shall declare that service «if process for or in resjioct of such liabilities thereat, 
or on the attorney, or any adult person in the employ «if the company at the 
sail! office, shall be legal ami bimling «in the company to all intents ami pur|Kwe.< 
whatsoever.

I do not think that, on the projier construction of this statute, 
it was sufficient to have made the defendant Matthew the sole 
pailv. He is constituted the agent of the company for the pur­
poses set out in the Act, hut that does not, to my mind, get rid 
of the necessity in an action of this nature company
liefore the court.

It has lieen argued that an injunction may he applied for 
against an agent of the company, and for this proposition, Kerr 
on Injunctions (f>th ed., p. 'Ml), and the ease of V/unarm V. 
Elkan, L.H. 7 Ch. App. 132, are cited. This ease was an action 
based u|>on a trade mark, and against a fraudulent mark on cigars, 
viz., the trade mark of the plaintiff, a resident of Cuba. Kven in 
that case it will lie noticed that the consignees to whom the cigars 
were consigned were, on their names lieing disclosed, added as 
pallies to the action.

In Bowst cad’s Laws of Agency (5th ed., pp. 445 & 446) will 
lie found a number of cases, the nearest of which is the case of 
Nirenha Tnmaki v. /inker, |I!MH| AX'. 561, but in that case it is 
expressly stated that the defendant was not the agent for the 
Crown.

In cases of tort the plaintiff can, of course, sue an agent who 
is a joint, tort feasor, but that is not the case in question in this

3^8696
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action. There is no suggestion of any fraud on the part of Matthew 
or in fact on the part of the l tali eon;puny.

I fail to hw by wlmt process of reasoning an incorporated 
company with a status to carry on business can lie restrained from 
applying for a licence; and I also fail to see how the registrar can 
be restrained from entertaining such an ation. If lie were 
of opinion that the licence should not Ik* granted he would prob­
ably have refused it.

The case which seems to be greatly relied upon. viz.. Hendriks 
v. Montatju ( IKKI ). 17 (’h. D. MS. is a case of a different character. 
In that ease the company was not incorporated, and the facts 
were different.

1 think the remarks of Mr. Henderson in his ont before
this court, that the facts in Saunders v. Sun Life. |1894) I Ch. 537, 
are applicable and should Ik- followed, are well founded. In 
that case the effect of Hendriks v. Monhujn is discussed. The 
appellants in the Hendriks east1 were represented by Mr. ('bitty, 
Q.C., and Mr. II. W. Horn. Mr. ('bitty, it is needless to 
remark, was an eminent counsel -and on p. 04*4 will be found 
his remarks as follows:

The Muster of I lie Hulls was under a misapprehension in thinking that 
our motion was founded on the 20th section of the Companies Act, 1862. 
That is not the case. We only referred to the section as a statutory embodi­
ment of the law on the subject. If we were applying under the Act, it would 
not 1m: necessary to come to this court, as the registrar would take eare of us.

It seems to me the case should have lieen left to the registrar 
to deal with it. and I utterly fail to understand how jurisdiction 
can exist to restrain a company duly inrorjMirnted with power to 
carry on business in British otn applying for a licence.

On the question of suing an agent in place of the principal, 
reference is made to Archilmld v. The Kimj ( 1917), 39 D.L.R. I(i6, 
59Cnn. S.C.K. 48, (on appeal from35 D.L.R. 560), recently decided 
by this court. This case din's not, to my mind, maintain the 
proposition. That case proceeded upon the ground that the 
municipal council not having chosen to pass a by-law in regard 
to the issuance of a licence, the clerk was Inmnd to issue the licence. 
The Chief Justice, at p. 198, so treats it; Idington, J., at p. 169, 
and Anglin, J., at pp. 169-70. It is no authority for the proposi- 
tion that in a ease of the nature of the one in appeal an agent can 
lie sued alone.
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On the question of what is necessary to prove in the so-called 
passing of cases, the case in the Privy ( ’«unciI of the Standard Ideal 
Co. v. Standard Sanitary Co., [10111 A.C\ 78. 8ô, nay he looked at.

I am of opinion that the appeal in this case should l>e allowed 
and the judgment of the trial judge restored. Having come to 
this conclusion, the case might rest there, hut 1 think there is 
another reason why the Court of Appeal in British Columbia 
should not have granted the injunction.

In the case of the Boulevard Heights v. 1 e ill eux, 2b D.L.H. 
333. the question arose as to the effect of a curative statute 
on the right of the appellant. It is material in the case liefore u> 
to keep in mind the dates.

As I have pointed out, the case was not argued in the Court 
of Appeal for British Columbia prior to No vein lier lb. 1917 
and the order in appeal is dated April 2, 1918. Between the date 
of the trial judgment and the hearing in appeal, the law affecting 
the rights of the Hah company was changed. This is bv the 
Insurance Act (e. 29, 7-8 (leo. V.), which was assented to on 
Septemlier 20. 1917. In considering whether or not the court 
should not have taken cognizance of this statute, it will be seen 
that the facts in the Boulevard Hi ights case are dissimilar. \i 
p. 334 of the report, Idington, ,1., refers to the fact :

The Act was amended after judgment was given herein by the Court of 
Ap|x*al. and the amendment, it is urged, does away with his right therein 
Whatever might be said in the case of such an amendment as appears, enacted 
before the hearing in appeal, cannot, I think, help the appellant now.

That judgment was right when given. We can only give the judgment 
which the court below appealed from should have given. To go further would 
be to exceed our jurisdiction.

Duff, ,1.. at p. 33b, puts it as follows:—
If we are governed by these amendments in the decision of this ap|>e:d. 

then the res|>ondent must fail in so far as his case rests upon the illegality of 
the agreement of sale.

There can be no doubt, I think, that if these amendments had been enacted 
before the hearing of the appeal by the Appellate Division of Alberta, that 
court would have been governed by them in the disposition of the apical. 
Quitter v. MayUnon (1882), 1 Q.B.I). 672.

Anglin,,!., at p. 337, puts it:—
The amending statute of 1915, although made applicable to pending 

litigation, is not declaratory of the law as it stood at the time of the contract 
in question or at any subsequent jieriod anterior to its enactment. It became 
law only after the judgment of the appellate division in this case had been 
delivered. This court is bound by statute to render the judgment which the
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court appealed from should have given—of course upon the law as it was when 
that court delivered judgment.

Brodeur, J., at p. 339, states:—
At the time the court below was considering this case, the statute now 

invoked had not been passed. It could not be then acted u|x>n by that court. 
Our duty is to render the judgment which the court below should have rendered.

In this case, as I have stated, the Dominion Insurance «Vet 
came into force prior to the hearing of the appeal in British Col­
umbia.

In the case of Att'y-Cen’l of Canada v. Alberta, 2<i D.L.R. 
288, 292, which was decided by the Board of the Privy Council, 
Lord Haldane, who delivered the judgment of the Board, states:

The second question is, in substance, whether the Dominion Parliament 
has jurisdiction to require a foreign company to take out a licence from the 
Dominion Minister, even in a case where the company desires to carry on its 
business only within the limits of a single province. To this question their 
lxjrdsliips’ reply is that in such a case it would be witliin the power of the 
Parliament of Canada, by properly framed legislation, to impose such a restric­
tion. It ap|iears to them that such a power is given by the heads in s. 91, 
whifh refer to the regulation of trade and commerce and to aliens.

The Dominion statute relating to insurance, referred to, 
naively, e. 29, 7 & 8 Cleo. V'., was enacted, and by the interpreta­
tion “minister” means the Minister of Finance. The “company ” 
includes any foreign company for the purpose of carrying on the 
business of insurance. “Foreign company” means a company 
incorporated under the laws of any foreign country for the purpose 
of carrying on the business of insurance, and having the faculty 
or capacity under its Act or other instrument of incorjioration 
to carry on such business throughout Canada.

By the admissions in the present case the Utah company 
has power to carry on business in British Columbia, and I think 
that it should lie assumed that they also have the faculty or 
capacity to carry on business throughout Canada.

By the statute, s. 4, it is provided that “it shall lie competent 
to the minister to grant to any company which shall have com­
plied with the requirements of this Act preliminary to the granting
of a licence, a licence authorising the company to carry on its 
business of insurance or any specified part thereof, subject to the 
provisions of this Act and to the terms of the licence. ”

Hub-eec. (6) provides that “in the case of any other company, 
throughout ('amnia or in any jiart of Canada, comprising more 
than one province which may lie specified in the licence. ”

4—45 D.L.R.
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S. fi provides “l>efore issuing a licence to a company, the 
minister must he satisfied that the corporate name of the company 
is not that of any other known company incorporated or un- 
ineorjx>rated, or any name liable to he confounded therewith or 
otherwise on public grounds objectionable.”

There is a prohibition preventing a company doing business 
without this licence. S. 11 legislates as to this.

The effect of the licence is provided for by sub-sec. 2 of s. 4, 
which reads as follows: -

2. Any company other than a Canadian company which may obtain 
from the minister a licence or a renewal of a licence shall thereupon and thereby 
l>ecume and be deemed to be a company incorporated under the laws of Canada 
with power to carry on throughout Canada, or in such part or parts of Canada 
as may be specified in the licence, the various branches or kinds of insurance 
which the licence may authorise.

This is a wide provision.
At the time the appeal was taken to the Court of Appeal in 

British Columbia the Utah company had not obtained a licence 
under the British Columbia Act. The licence has to l>e obtained 
from the Dominion. Had the Minister of Finance issued the 
licence no legislation in British Columbia preventing them from 
earning on business would have lieen valid. See John Deere 
Plow Co. v. Wharton, 18 D.L.H. 353, [1915] AC. 330.

It seems to me that the Court of Appeal should have l>een 
guided by the fact that when the api>eal was heard the law was 
changed. The requirement on the part of the Utah company to 
obtain a licence from the registrar in British Columbia ceased to 
exist. The forum to determine the question whether a licence 
should !>e granted or not was the Minister of Finance for the 
Dominion, and I fail to see what jurisdiction the courts would 
have for interfering with the express statutory power which is 
given to him to grant or refuse.

I think the appeal should be allowed with costs, payable to the 
defendant Matthew by the plaintiff and the judgment of the trial 
judge restored.

The defendant Garrett did not ap|>ear on the appeal, and a 
curious result would happen if the judgment were held to be in 
force as against him, while the decision of the court is that the action 
should be dismissed on the grounds stated. The nearest authority 
I can find is Smith v. Cropper (1885), 10 App. Cas. 253, in which a
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case of an analogous character came up before the House of 
liOrd*. It was a patent action. The patent had l>een declared 
valid. One or other of the defendants failed to appeal. The 
appellants succeeded and the patent was declared void. The 
Lords decided that it would Ik* an anomaly to have a judgment 
declaring the patent valid as against one defendant, and invalid 
against the other defendant, and the rest of the world.

I think, in this case, the judgment of the Appellate ( ourt must 
Ik; set aside in toto Ixith as regards Matthew and ( iarrett.

Garrett is not entitled to costs as he did not appear in the (ourt 
of Appeal or in this court.

Appeal allowed.
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DUNN, ADMINISTRATOR v. DOMINION ATLANTIC R. Co. N. S.
Nova Scotia Su/irnne Court, Harris, C.J., and HuvoèU, Longley and S. C.

Mellish, JJ. January H, 1919.

Carriers 16 H H—140)—Riotous or disorderly conduct ok passenger—
Ejection from train.

Riotous or disorderly conduct, or the use of indecent or profane lan­
guage in a railway passenger coach, works a forfeiture of a passenger's 
right to be carried as such, and he may for such conduct be ejected from 
the train, unless he is through drunkenness or other cause bereft of all 
intelligence and is put off and left on a track or other dangerous place, 
under such circumstances that the conductor ought to have known 
that putting him off was equivalent to putting him to death.

Proximate cause (§ III—46)—Ejected passenger—Killed at different
PLACE SEVERAL HOURS LATER—LIABILITY OF RAU.WAY COMPANY.

A railway company is not liable for the death of a passenger, who is 
ejected from the tram at a proper stopping place, for drunkenness and 
riotous conduct, if at the time he is put off the train he is callable of 
taking care of himself, although subsequently he wanders on to the track 
and several hours later is killed by another train at a place where those 
in charge of the latter train could not sec him in time to prevent the 
accident.

APPEAL from the judgment of Drysdale, J., in favour of defend- Statement, 
ant in an action claiming damages for negligence causing the death 
of a passenger ejected from one of the defendant company’s trains.
Affirmed by equally divided court.

W. A. Henry, K.C., for respondent.
Harris, C.J.:—Stanley L. Dunn was a passenger on an exeur- Harris,cj. 

sion train operated by the defendant company. The train was run 
for the purpose of conveying passengers to and from the exhibition 
in Halifax, and on Keptemlier 14, 1017, the train, consisting of an 
engine and 15 passenger cars, left Halifax lietween 10 and 11 o’clock 
at night for Kentville.
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Dunn had become intoxicated during the day but lie went over 
to Dartmouth in the afternoon to visit his brother, who lived at 
Woodside. He left Woodside about 7 p.m. to take a bus or car 
running to Dartmouth. His brother says he was drunk but he 
allowed him to go from his house alone knowing that he had to 
take the bus to Dartmouth, ferry to Halifax, and then some 
conveyance to the railway station at North St. Whether he hud 
anything to drink after leaving Dartmouth does not appear, but 
he was found on the train intoxieuted, and on the train he was 
walking about from one car to another, and alxmt the particular 
car in which he happened at the tine to lie. After leaving Windsor 
and liefore reaching Hants|>ort he staggered into the lap of a young 
lady 1Ü years of age. recovered himself and went a little further 
along in the car to a seat where an aged couple were sitting. He 
put his hand on the old gentleman sitting next to the aisle ami told 
him to wake up, and then reached over and gmblied the old ladx 
by the hair ami gave her a shake and coarsely told her to wake up. 
The conductor went and took him to a seat and remonstrated with 
him and tried to fiersuude him to remain quiet. He said he wanted 
to go into another car to see a young lady, and the conductor agreed 
that he should go on his promise not to annoy passengers. The 
conductor followed him and when Dunn was trying to cross from 
that car to the next the train lurched and some passengers caught 
him and prevented him from falling off. The conductor, thinking 
he might fall off ami get killed if left to himself, pulled him back 
into the same car from which he had started and put him in a seat 
He got very abusive ami resist ed the conductor. The conductor 
seen s to have treated Dunn with a great deal of patience and dis­
cretion, but asserted his authority ami insisted that Dunn should 
remain in his seat. He grabbed the conductor by the throat and 
in the scuffle which followed the window of the car was broken and 
he became abusive ami cursed and swore at the conductor. The 
conductor says that he was unable to pacify him and decided to 
put him off at Hantsjiort station at which the train was just then stop­
ping. When the train stopped the conductor removed him from the 
train by getting liehind him and pushing. There is no suggestion 
that any excessive force was used or any injury done to Dunn in his 
removal from the train. The evidence shews that Dunn was put 
off the rear end of the ninth car from the engine, that the train ran
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a considerable distance past the station house, and this brought the 
car in question opposite a part of the platform. The train was 
running in a westerly direction and the whole length of the platform 
was alxiut 325 ft., of which alxiut 235 ft. was made of planks, and 
about 90 ft. was built up with ashes with a squared piece of timber 
along the track side and on the opposite side, about a foot high. 
These figures are from scaling the plan produced. The evidence 
shews, I think, conclusively that he was put off on this part of the 
platform covered with ashes. Some of the witnesses called on 
liehalf of the plaintiff speak of it as lieing on the ground, but a 
careful perusal of their evidence convinces me that they were evi­
dently referring to the absence of planks with which the platforms 
are usually covered.

He was removed from the train alxiut 1 o'clock in the morning, 
and there was no light in the station house, and no one in charge 
of it. He was found dead about 7 o’clock t he next morning and had 
evidently l»een struck by an engine or train going from Kentville 
in the direction of Windsor, at a point distant alxiut 1,100 or 
1.200 ft. to the westward from the point where he had lieen put 
out of the train.

There is evidence that the train from which the deceased was 
ejected was pulled by 2 engines and that 1 of these engines returned 
from Kentville to Windsor, passing through Hantsport alxiut 
3.15 a.m., some two hours after deceased was put off the train. 
Although he was not found till after seven the next morning, it 
seems to lie probable that the deceased was run over and killed by 
this engine, hut there is no suggestion of negligence in the operation 
of the engine.

After lieing put off the train, the deceased tried to get on again 
but was prevented by the train hands, and at least two of them 
say that as the train pulled out he was seen going at right angles to 
the train in the direction of the town and in the direction of an 
hotel near the station. What happened after that until he was killed 
is shrouded in mystery. Before leaving the facts I must refer to 
the evidence as to the condition of the deceased at the time he was 
ejected from the train. I have already referred to his visit to his 
brother at Woodside at 7 o’clock that evening, and it seems clear 
that the brother must have considered him quite capable of looking 
after himself. He was walking alxiut the train liefore he reached
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Hantsport, staggering hut still able to walk about, notwithstanding 
the swaying of the moving train, on what we all know to lie not 
one of the best tracks. There is evidence that he fell down after 
lieing ejected from the train, hut this fall was said to he due to 
his having trip|>ed over the timliers on the side of the platform. 
He got up without assistance and when told that he could not get 
on the train, asked for his cap, which had been left in the car, and 
it was brought out to him.

I quote what the witnesses called for the plaintiff say as to his 
condition. Irvin Morse says in his direct examination:—

(j. In what condition was he? A. Me way asleep the first time I seen

Q. On the journey out did he wake up? A. Yes.
Q. In what condition was he? A. In bad shape; he was intoxicated.
(j. Just drunk or very drunk0 A. Very drunk.
(j. Could he walk straight? A. No.
Q. Staggering? A. Yes.
Q. Troublesome on the train? A. No, not when 1 seen him.
(j. Wan he walking up and down in the train? A. Yee, he was.
(j. Was he annoying passengers? A. The only time I seen him he was 

talking to some fellow in the seat, they were in a kind of argument but nothing

Q. What hapiiened when he was put off? A. He was left then* alone: 
standing or trying to stand.

Q. Was he staggering? A. Yes, he was so.
Q. Did you express any opinion at the time from what you saw? What 

did you sec? A. 1 saw him standing there or staggering, and the lust time 
I seen him he was making towards the train: I supitose the intention was to 
get back on again.

Q. Say anything about his cap when he was put off? A. Yes, he said, 
“I want my cap. ”

Q. Was it given to him? A. I believe it was; the conductor came in 
and got his cup for liim.

( 'rose-examined by Mr. Henry :—
Q. You didn't get off the train at the place where Dunn was put off? 

A. I was not on the ground but on the very lower step.
Q. When he was having this argument he was sitting down? A. Standing- 

up.
Q. Was the man standing up also? A. No, sitting in the seat.
Q. He w-as bending over him I suppose? A. Yes, he was standing a* 

straight as he could stand ; hold of the side of the seat.
Q. I supimse a big train like that, the motion of the train is pretty rough 

itself? A. Some.
Q. Perfectly sober men stagger along, moving along the aisles of the train? 

A. They will.
Q You didn't see him fall down at any time while walking along? A. No.
He-examined by Mr. Terrell:—
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Q. You say sober men in the aisles of a train stagger; was he acting like 
» sober man? A. No.

y. Was he a very drunken man? A. He was so. 
y. Did he get any more sol ht as he went along? A. No.
Rruve Graves says:—
y. Was he drunk or aot>er? A. Pretty drunk, I thought, 
y. Able to look after himself? A. In a manner he was. 
y. Coming out from Halifax how had this man been behaving? A. He 

was quite noisy, but not real noisy; making more or less disturbance; not 
any great trouble but like any drunken man would.

y. When he was on the ground how was he? A. Staggering around ; 
lurching around on the ground.

y. Did vuu hear this young man ask for his cap. after he had been put 
off the train? A. He called for his cap.

y. Was Dunn at any time interfering with other passengers? A. Nothing 
serious; talking to them.

y. Didn't see him lay his hands on anyone? A. Nothing I lememlier of. 
1 have quoted all the evidence of the plaintiff’s witnesses on 

this point liecause it is the most favourable to the contention of the 
plaintiff that he was in a helpless condition and so drunk that he 
should not have lieen put off the train. It certainly shews him to 
have Ihhmi in an intoxicated condition but 1 think it also shews 
that he was far from I wing unable to take care of himself. There 
was no paralysis of his physical faculties. His attack on the con­
ductor; his ability to walk about the moving train; his asking for 
his cap; his arguing with passengers and with the conductor; in 
fact, his whole conduct on the train indicates that while he was 
intoxicated he was quite able to take care of himself and the 
conductor had no reason to tliink otherwise. The probabilities 
all are that he was in much the same condition as w hen his brother
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allowed him to leave Wocnlside alone that evening. The questions 
put to the jury and their answers are as follows :

1. Was the deceased killed by an engine or train of the defendant com­
pany? A. Yes.

2. If so, in what direction was such engine or train moving when it 
struck the deceased? A. East.

3. Had the conduct of the deceased on the excursion train between 
Halifax and Hantsport been such as to interfere with t he comfort or endanger 
the safety of other passengers on the said train? A. Not sufficient to eject 
him from the train.

4. Did he use vulgar, offensive, obscene or blasphemous language in the 
hearing of his fellow passengers? A. No.

5. Did the deceased during his journey from Halifax to Hantsport conduct 
himself in a disorderly manner? A. Yes.

ti. Was there negligence on the part of the defendant company in con­
nection with the death of the deceased and that caused such death. If so,
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in wlmt did such negligence consist? A. (a) Yes. (b) In putting a drunken 
man off the train at a late hour at night in an unfit place.

7. Was the deceased ejected from the train in question at a usual stopping 
place for trains of the defendant company? A. No.

8. Was the deceased at the time he was ejected in a fit state as regard.- 
sobriety to take care of himself? A. No.

9. Under the circumstances was the place where the deceased was ejected 
from the train a proper place for that purpose? A. No.

10. In what amount do you assess the damages and how do you ap­
portion such damages between the father and mother? A. Damages, $2,000 
father, $1,000; mother, $1,000.

On these findings the trial judge entered judgment for the 
defendant company, dismissing the action. I quote his decision 
in full:
M To recover in an action of this kind it is settled law that the negligence 
alleged and proved must be the proximate cause of the accident or injury. 
Here, according to the proof and findings, Dunn was ejected or put off an up- 
train, or train going west, and was run down hours later by a down train, or train 
going east, with no evidence as to the cause of the accident except marks on 
the track, indicating that a train going east had run over the man. The jury 
has found the defendant company’s negligence to he in putting Dunn off 
the up-train at Hants port.

This is not connected with the accident and may have had no connection 
with it. I am obliged to hold that the negligence found does not establish 
a case ujxjn which plaintiff can recover. For all that apjtears, such negligence 
may not have in any manner contributed to the accident, and I direct judg­
ment for the defendant company. Wakdin v. London A* S.W.It. Co. (1886). 
12 App. Cas. 41, is, I think, a conclusive authority against plaintiff.

The plaintiff has appealed and asks for a judgment in his 
favour, and the defendant has moved against the findings of the 
jury. I think the judgment of the trial judge should l>e affirmed.

The sole question, I think, is as to whether the judgment 
should lie affirmed or whether there should he a new trial, and 
after giving the matter careful consideration, I am of opinion 
that the judgment should be affirmed.

The jury has found that the deceased conducted himself in 
a disorderly manner on the train, and he had assaulted passengers 
and was cursing and swearing, and there is no doubt that the 
conductor was not only justified in ejecting him, but it was his 
duty to do so to protect the other passengers. It seems clear that 
if the deceased had again assaulted the old lady, or any other 
passenger on the train, the company would probably have been 
held liable in <lamages for failure to take the necessary precaution 
or to use the proper means to prevent such injuries. The Supreme
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Court of Canada lias expressly held that such liability exists. 
See Canadian Pacific R. Co. v. Iilain (1903), 34 (’an. K.C.R. 74.

While a drunken man, in common with every other passenger 
on a train, has rights, he also has obligations—the obligation to so 
conduct himself as not to be a nuisance or offensive to other pas­
sengers, and the rule is well established that “riotous or disorderly 
conduct or the use of indecent or profane language in a railway 
coach works a forfeiture of a passenger’s right to be carried as such, 
and he may for such misconduct l>e ejected from the carrier's 
vehicle.”

In Vinton v. Middlesex Railway Co. (1865), 11 Allen (Mass.) 
304, at p. 306, Bigelow, C.J., said:—

It being conceded, as it must be under adjudicated eases, that the defend­
ants. as incident to the business which they carried on, not only had the power 
but were bound to take all reasonable and projier means to insure the safety 
and provide for the comfort and convenience of passengers, it follows that 
they had a right, in the exercise of this authority and duty, to repress and 
prohibit all disorderly conduct in their vehicles and to exj>el or exclude there­
from any persons whose conduct or condition was such as to render acts of 
impropriety, rudeness, indecency or disturbance either inevitable or probable. 
Certainly the conductor in charge of the vehicle was not bound to wait until 
some overt, act of violence, profaneness or other misconduct had been com­
mitted to the inconvenience or annoyance of other passengers before exercising 
his authority to exclude or expel the offender.

Here, there were the overt acts and the disorderly conduct, and 
it was clearly the right and duty of the conductor to eject the 
deceased. If we look at the circumstances, it is difficult to see 
what other course was open to him. He had a train of 15 cars 
well tilled with passengers and he was obliged to pass from one 
car to the other, and to get off at stations to see to the safety of 
other passengers -there was danger of the deceased assaulting other 
passengers and there was also danger of his falling off the train if 
he attempted to pass from one car to the other while the train was 
moving and the conductor seems to have done what he could to 
keep the deceased quiet and to save him from getting killed, and 
I do not see what other course he had open to him under the 
circumstances—he could not stand as a guard over the deceased.

I do not wish to be understood as saying that if a man is so 
drunk as to lx? bereft of all intelligence, and is put off a train and left 
on a track or other dangerous place and is almost immediately 
killed, under such circumstances that, as it was expressed in one

N. 8.

sTc.
Dunn,

Adminis-

Dominion 
Atlantic 

R. Co.
llerrie. C l.



58 Dominion Law Reports. [45 D.L.R

N. 8.

8. C.

Adminis- 
i RAW*

Dominion
Atlantic

R. Co.

Herm. CJ.

case: “The conductor ought to have known that putting him oil 
was equivalent to putting him to death,” there would not lie 
question to lie tried by the jury as to whether his death was not tin 
natural and proximate result of his expulsion. But that is not tlm 
case. Here he was not in that helpless condition; he was not put 
off in a dangerous place; he was not killed at that place; there were 
no trains passing for two hours and there is, in my opinion, no 
evidence of negligence fit to lie submitted to a jury.

The facts here are very like those in Railway Co. v. Va Why 
(1877), 32 ()hio St. 345. where Ashhurn, .1., in delivering the judg­
ment of the court said:—

ltut, if the |>n>|iricty of the expulsion were doubtful, either becau- 
decerns*!’* conduct did not justify it. or Ijeeause his condition rendered it 
unsafe and dangerous in ita consequences, still we must find that the dean 
was the natural and proximate cause of the expulsion before defendants cat. 
be made liable. How can this he said in the present case? Admit that 
the vicinity of a railroad truck is dangerous to passers-by. Admit that putting 
him off, as was done, was placing him in circumstances of danger; they wer 
no more dangerous to him than they were to every man whow business or 
pleasure takes him in the neighbourhood of railroads. There was no unusual 
or extraordinary circumstance of danger in the whole transaction, if the mu 
was aille to take care of himself, and this he was. The men* putting him oil 
therefore, was in no way connected with his death, except us he hiniseli 
connected it, by reason of his intoxication; aud for this he alone is res|Kin*ihi. 
The expulsion is not in any way the occasion of the catastrophe, either as i 
proximate or other cause, unless it is in some way attached to or linked with 
the drunkenness. If this is the state of the cast? he must have been so drunk 
at the time he was struck as to lie unable to avoid the accident, which she"' 
the intoxication to have lieen the proximate cause; and whether it be tin- 
proximate cause, or a cause for which alone he is responsible, in either cas- 
the responsibility cannot lie fastened upon the defendant. At what particular 
hour of the night or following morning he was run over, the evidence leaves 
in doubt. It has been said, and it is clearly shewn by the record, that when 
he was exiielled he was not so drunk as to be in any sense incapable. What 
occurred between this time and when he was picked up in a dying condition 
cannot be known. If, dining this period, he lapsed into insensibility or 
incapacity for self protection, it must be from some reason not apparent in the 
testimony. Whether he obtained more liquor, or whether a drunken stupor 
came upon him, such as arises in the lust stages of inebriety, no one can tell 
It is sufficient to say that, in our opinion, he was not in that condition that 
relieved the conductor from the imperative necessity of doing as he did, and 
this we cannot consider as in any way being the cause of his death.

In Delahanty v. Michigan Centrai R. Co. (1905), 10 O.L.R. 38*. 
a passenger travelling from Detroit to Buffalo on defendant com­
pany’s train, who was somewhat exeited from liquor, but physically 
capable of taking care of himself. was guilty of several disorderly
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nets, amongst others of molesting fellow passengers. He was put 
off the train at 10.30 p.m. at Bridgehurg, a station near the Can­
adian end of the International railway bridge crossing the Niagara 
Hiver and alwmt a mile distant from his destination. He immedi­
ately followed the train on foot and after a scuffle with the bridge 
guard proceeded to cross the bridge, and shortly after juni|ied or 
fell off the bridge into the river and was drowned. It was held by 
the ( ourt of Appeal for Ontario that the defendants were justified 
in putting him off the train, and were neither obliged to put him 
under restraint and carry him to Buffalo, nor to place him in charge 
of someone at Bridgehurg. Held, also, that there was no evidence 
of any negligence on the part of the defendants to he submitted to 
a jury. Maelennan. J.A., said (p. 392):

It is im|M)Hsihlv to buy that his dealh was the natural or probable result 
of his being removed from the train.

In McClelland v. Louimlle, Act/' Albany and Chicayo H. Co.
I8K3), 94 Ind. 270. a drunken passenger upon a railway train was. 

owing solely to liis condition, carried past his destination and then, 
failing to comprehend his liability to pay further fare, or to get off 
the train, he was removed lawfully from the train by the conductor 
and assistants and placed a short distance from the truck. Subse­
quently he wandered upon the track where he was run over and 
killed by another train at a point w here those in charge of the latter 
train did not and could not see him in time to prevent the accident. 
Held that the railway company was not liable. The court said 
(p. 279):—

Under the circumstances, the conductor of the passenger train had the 
right to put deceased off the train, and place him far enough to one bide 
so as to be out of danger from passing trains, without some intervening agency. 
The conductor could not be expected or required to place a guard over him to 
prevent his getting uj>on the track; and his afterwards getting uj»on the 
track and lying down there, could not be the natural and necessary or usual 
result of his having been left by the side of the road, or hie death the proximate 
result of his having been so left. He was bound to be left on one side or the 
other of the road, and if he afterwards wandered upon the track it was his 
own folly, resulting from his unfortunate condition, for which tlie defendant 
ought not to be held responsible.

In my opinion, the trial judge should have withdrawn the case 
from the jury, and plaintiff failed to make out a case of negligence 
or to shew that the death of the deceased was the natural or 
probable result of his being removed from the train. 1 would dis­
miss the appeal and the action, both with costs.
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Rvhskll, J. :—I think that every one of the findings of the jury 
is warranted by the evidence with the exception of the fourth an«l 
the seventh. As to these findings 1 think they do not prevent a 
judgment from lieing entered for the plaintiff. The deceased was 
not shewn to have used any blasphemous language, and lie seem,- 
to have used very little that was offensive until the conductor 
proceeded to eject him from the train. The place where he was 
ejected was, in a sense, an unusual place. I wing the cinder platform 
at which it is not usual for passenger* to alight. I think the action 
is warranted by the fact that it was a wholly improper proceeding 
to drop a helpless drunkard at 1.30 at night amid the darkened 
railway station and darkened house* when; it would lie high I \ 
pmbable that he would fall down and lie prostrate in a drunken 
stupor upon the rails or sleepers along or over which a tmin or a 
locomotive might lie expected to pass at any hour of the night 
lie should either have lieen placed in a baggage car, or otherwise 
kept out of danger until the arrival of the train at Kent ville when 
he could lie put in a place of safety. I do not think the \\'akrlii> 
case stands in the way of a recovery by plaintiff. The circum 
stuntial evidence pmves lieyond a reasonable doubt that the 
tragedy was due to the passage of the train and the connection 
lietween that event and the negligent ejection of the demised i 
sufficiently dost* to constitute the relation of effwt and proximate 
cause.

Lonolky, J.: This is an action for putting a person off tin- 
train. It appears from the reading of the evidence that the decease-1 
was violating the rules connected with railways. The occasion wa> 
one on which the train started from Halifax at III or II o'clock at 
night in conveying 13 carloads of |iussengers home. The following 
is a copy of the by-law :

Any |wrwon in or U|n>ii a carriage, station or platform of a votii|iatiy or 
elsewhere u|hhi the ronuiany's premises in a state of intoxication, or fighting 
or guilty of oilier «lisonlerly conduct is guilty of an offence under this by-law 
In addition to the liability to fine, any such |ierson may Is* summarily eject «--I 
Y- .or, in tlie case of a moving train, may be removed . at an

usual stopping place.
The evidence is conclusive that, the deceased was under the 

millième of liquor, was using profane language, was assaulting 
lierson* in the train and liehaving otherwise in an entirely impro|x i 
manner. The conductor found it ini|io*aihle to stand by him and 
prevent him assaulting other fieople owing to the length of the
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train, hihI the deceased getting into a mont violent ami profane 
course, when the care arrived at Hantsport station the conductor 
put him out. Hantsport station is one <d' the stations situated in a 
town duly incorporated ami not more than 100 yards from the 
main thoroughfare of the town. The jury have fourni, contrary to 
the facts of this case, which were proved beyond question. The 
judge, Drysdale, who tried this case, thus sums up his opinion of 
tho tinding and makes the judgment for the defendant (cited in 
judgment of Harris, C.J. page 56.).

This is alxmt the course that any |>crson in trying the cause 
would have taken. The findings of the jury are necessarily untrue 
and perverse. The party was creating a difficulty on the train and 
was put off properly at a station in a town, and 1 think there is no 
occasion to find any fault with the defendants whatever, and no evi­
dence exists that the defendant company's train ran over him at all.

Mkllisii, J.: This is an action for negligence resulting in the 
death of one Stanley Dunn by lioing run over on the defendant's 
railway track near Hantsport. The deceased resided at Xictaux 
Tails, near Middleton, on defendant's line. The action was tried 
liefore Drysdale, J., with a jury. The questions submitted to the 
jury and their answers are as follows: (See judgment of 
Harris, ( '.J.)

Notwithstanding these findings the trial judge directed judg­
ment for the defendant company.

Following are his reasons:—(See judgment of Harris, (\J. p. 56.)
From this judgment plaintiff has appealed to (his court.
On the hearing of this appeal the < le fendant moved to have the 

3rd, 4th, 6th, 7th, 8th, and 9th findings of the jury set aside as 
perverse, unreasonable, against the law and evidence and for 
judgment.

In my opinion, the judgment of Drysdnle, J., cannot be sus­
tained. it is not, in effect, as I first thought, merely a judgment 
that there was no case to go to the jury, for the judge states: -

1 am obliged to hold that the negligence fourni does not establish a case 
upon which the plaintiff can recover. For all that ap|yjars such negligence 
may not have in any manner contributed to the accident.

In the face of the finding of the jury in answer to question 
No. 6, as it appears in the order for judgment-, I am at a loss to 
understand this language of the judge, unless in making up his 
decision he had liefore him question No. fi in the form in which it
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in printed on |>. 52 of the cane. A reference to the original papei - 
ahewh that the won Ik “and that enuaed such death" have I wen 
erroneouKlv omitted from thia question, which in correctly printed 
in the order for judgment. In view of the findinga of the jury, I 
regret to lie unable to agree with the trial judge, and think juilg 
ment ahould have I wen given for the plaintiff. In my opinion 
there waa evidence to aupport the finding* and the H akelin cane i>
I think, not applicable. Plaintiff has appealed from this judgment 
but defendant move* to net a aide certain finding* of the jury a- 
bImivc indicated and for judgment. It, therefore. Iiecome* nece*- 
nary to further conaider the evidence.

In view of the anawer to q. 5, I think the answer* to the 3nl 
and 4th queation* immaterial. In regard to the anawer to q. 3, viz 
that the mnduct of the deceased in reference to other |m*Henger- 
wa* “not Kiifficient to have ejected him from the train" it nut>. 
however, lie noted a* will hereafter ap)iear, that the conductor 
appear* to have I wen of the same opinion.

Q. ti and an*wer are vital. And the 7th, 8th and 9th are al>< 
important. I think the answers to these (pieatioiiH, i.r., the 6th 
7th, 8th and 9th, can lie supportai on the evidence.

In Septemlwr of 1917, deceased visited Halifax apparently on 
an excursion ticket. On his return, he lioarded the defendant * 
train at Halifax—a s|iecial which left Halifax Iwtwecn 10 and II 
o’clock, p.m. He was preaumaNy quite intoxicate I when he 
lioarded the train. I >n the return journey he was apparently, when 
first seen by any of the witnesses, sitting asleep Iwside a middle- 
aged woman who had gone from Xictaux to Halifax with him. 
After a time he was seen standing up in one of the cars with his cap 
on the floor under his feet. The cap was put on his head by a 
friend, Ivan Morse, who resided near the deceased at Nictaux. 
This witness would lead one to lielieve the deceased was then very 
drunk—bo drunk that he did not fully recognize the witness when 
the latter addressed hint and put his hat on. He was awake some 
short time liefore he was put off the train by the conductor at 
liants|nat. The night was dark ; no moonlight or street or station 
lights, but it was fine. This witness states that he was on the 
ground when deceased was put off and that there was no station or 
platform where he was put off, and that he was left staggering • n 
the ground. When last seen hv this witness deceased was making
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toward* tin* train a* if to g<*t hack on again after it had started. 
Hruvv Grave*, a passenger and practical stranger to deceased, 
thought lie was pretty drunk when put off the train, hut able to 
take care of hin self “in a manner." This witness further states 
that there was no platform where deceased was put off hut that it 
was “on the ground or where the switch run out; on the sleejiers or 
rails." A reference to the plan put in evidence will shew that this 
•witch line joins the main line about 100 ft. east of the cinder plat­
form on which defendant's wit nesses allege deceased was put off— 
on the same side of the main line. This witness' recognition of the 
sh*epers and rails of this switch line is very significant.

Deceased was hcl|>ed by the hrakeman from one car to another 
apparently liefiire the conductor came on the scene.

The conductor states that he was having trouble with the 
deceased who was acting in a disorderly way and that finally the 
deceased promised he would be quiet provided he were allowed to 
go and see a lady on the train, presumably the lady he had lieen 
sitting with. To this the conductor assented and the deceased 

j started for the car where the lady was sitting, followed by the 
conductor. As he left the vestibule of the car, however, as the 
conductor complains, “hedid not carry out what he had promised; 
lie had staggered and pretty near fell off the train." The conductor 
then revoked his permission and drew the deceased back from the 
vestibule of the second car to which the deceased had crossed when 

| .hi altercation arose between them and a scuffle in which a window 
was broken by the conductor throwing the deceased against it and 
lie was then put off the train by the conductor who instructed the 
l'iakcnian to see that he did not get on the train again when it 

| Parted. A jury would lie quite justified in disbelieving that the 
«inductor really conshlered the deceased's inability to stand as a 

I violation of his promise, and in coming to the conclusion that the 
| ical reason for the conductor's concluding not to allow the deceased 

to return to the lady was that when the deceased “staggered " as 
j alHive stated the conductor determined to put him off as he, the 

•«inductor, was then convinced that he was too «Irunk to take care 
I "f himself on a moving train and might meet with some accident, 

tm which the conductor or company would lie responsible ami that 
lie would esea|)e that res|>nn*ihility by invoking the rule which he 
rn.iv have thought allowed him to put the man off regardless of his
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condition. It is quite a reasonable inference from the conductor - 
conduct that the deceased was put off the train not from air 
particular consideration for the comfort of the passengers drunk 
or sober.

It is well to keep one's promise, especially to a drunken man 
Speaking of this promise in his direct examination the conductor 
says:—

I did allow him to go on the understanding he watt not to annoy the other 
passengers. He started to go back in the train. As he went out of the door 
of the car he just got on the platform and die train took a lurch and I thougl 
he was going to fall overboard and he started to go headlong over with the jar 
of the train, and some passengers on the adjoining platform caught him and 
atop|ied him and he recovered his balance. I concluded then he was not 
in a fit condition to be on the train; he would full overboard or something.

I think it not unreasonable to conclude that the conductor :n 
this time—when he came to this conclusion decided to put tin­
man off regardless of his condition and that he did not come 1" 
such decision later on as he would have us Itelieve. It surely was 
question, at least for the jury. 1 have the less hesitation in suggest­
ing the aliove as the idea which the conductor had of his right 
because that was the view, apparently, taken by the judge who 
tried the case. (See charge to jury, where the trial judge instruct- 
the jury that he does not think it makes very much difference in 
law whether or not at the time he was ejected deceased was in 
fit state as regards sobriety to take care of himself.) The man - 
condition when put off the train was apparently such as to lead 
the company *to believe after investigating the facts that the 
deceased had met his death by “lying down” on the railway track 
while in a state of intoxication, and while in that position being 
run over by an engine or train. Defendant set up a different 
theory on the trial and called a witness to prove in theory that the 
man was killed while walking on the track—all this was peculiar!> 
for the jury. And in this connection the evidence of the conductor 
and brakeman that deceased was seen by them after the train from 
which he had lieen ejected again started, walking away from the 
track towards the town of Hantsport merits careful consideration 
No one else appears to have noticed this action on the part of the 
deceased and a jury might, I think, very well have discredited the 
story on a consideration of all the circumstances. I do not say that 
it was necessary to discredit it in order to arrive at the conclusion
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they <li<l. But the story itself, I think, hears strong marks of 
inherent improbability. The station near which the man was put 
off is on one side of the track referred to in the evidence as the 
‘•southern” side and the town is on the same side as the station. 
On the same side of the track as the station, and between the 
station and the track, runs a platform built up on the Halifax end 
of cinders and on the other end of wood or planks, in all alaait 
334 ft. long and extending on either side of the station. It is 
cl ai mis! by these witnesses that the deceased was put off on the 
cinder platform from a car son e distance from tIk* Halifax end of 
the train; that after the train started deceased ran toward the train 
i' if trying to get on again; that in making this attempt he fell off 

t In- platform which was 2 ft. high and 7 or S ft. wide on the opposite 
'itle from the train and was, thereafter, seen picking himself up 
uni proceeding away from the track to the town of Hantsport : all 
this on a dark night with no lights except what were about the 
train itself. Some of the conductor's evidence on this point does 
not appear very s|>ontnncous. In his direct examination we have 
the following:—

<j Di'l you leave him ami go aboard again? A 1 startisl to go on tic 
M:-m. and he asked for his hat or cap; 1 stepped hack in the car. and I don't 
remember whether the cap or fiat was handed by a passenger or I picked it 
up: I stepjicd out mid handed him the hat. When ! was going out, as near 

* n I recollect, 1 pulled the signal for the train to start.
D Where was he when the train started? A. On tin- ash extension 

to lia* platform.
D Did you watch him while the train pulled away? A As far as 1 

iiMild see him.
Q Was he still standing on the ground? X The Inst I seen him he 

st;triad to widk towards the town.
(J Away from the train? A. Yes.
D At the plaee where he was standing when you left him there is I 

understand—what? A. A plaee huilt out ami the outside |>ortion is timliered 
to keep the ashes or Imllast away from the track on the outside, to keep it up 
straight, and it infilled up between with ballast or ashes.

D How does that compare in height with the platform? A. Practically 
I lie same.

D The |Mjiiit at which lie left the train was the |xiint where this so-called 
.ish extension existed? A. Yes.

And lie was standing on the ashes or moving in the direction of tin- 
town? A. Yes.

tj. In order to get to the town which way would he have to go? A. 
Southward.

(J Ami it would take him away from the railway? A Yes.
■i—45 D.L.R.

N. 8.

s. <:.

Dunn, 
Xdminih- 

i i \roe

Dominion 
Atlantic 

R. Co.

MiMliwh, J.



6ti

N. S.

H. (’.

1)1 NX.
Aumimh-

THATOH

Dominion
Atlavih

R. Co.
MHlixIi, 1.

Dominion Law Rkpohth. |45 D.L.R.

<J. When you left this man at tin* station at llnnts|*irt, was he aid.- 
to walk? A. Yes.

Q. You saw him walking towards the town? A. Yes.
(j. Steadily or staggering? A. Staggering some.
tj. Did he fall down any time after the train started? A. He fell dov u 

when lie ran towards the train; he fell so his hands touehed the ground.
Q. And subsequently you saw him start off in the direetion of the town '

I Vm
V- And he walked without falling down? A. Yes. I could not see him 

very far.
It will In- noted that until pressed by his counsel this wit no- 

would leave the impression that direasinl was not likely to fall 
down, and when he docs admit the fall it is a comparatively trivial 
one; he fell "so his hands touched the ground" when he ran toward?* 
the train. One would scarcely infer from this testimony that the 
deceased fell off the platform which was two feet high on the side 
furthest from the train toward which he was running. But tie 
brakeman is more s|x*cific. In his direct evidence, he says:

I got off the seventh car at Hantsport. 1 got on the ground and went 
along the platform to see if any |ieoplo wen- getting off ; I had a light ; I 
came up to the platform of the station, and as I came to the platform, the 
wooden platform, that would lie to tin* w«*st of the station, the train started 
and I whip|ied back along the platform to cat eh my rear car again, and the 
conductor spoke to me to hsik out that the man didn't get on the train; I saw 
the man on the platform; he was on the ash extension to the cast of the station 
at this time, pretty well to the cast end of it; I went right down then; I had 
to run to the cast end of the platform there, on the ash extension; I was not 
on the train; I ran to the east end of the ash extension, and when the tram 
started, it was going then, this man made a start for the train, running straight 
parallel with the train up the ash extension, and blundered over the platform 
on the op|sisite side of the platform, on the south side, down on his hands and 
knees; he got up and started to the south towards the tow n.

(j. Is then1 any doubt in your mind as to whether this man was killed 
or injured by the train in which you were? A. I can't see how anyhod\ 
could catch on ns the train was going and living in tlie | mail ion he was.

CJ. When» this man was put off there was an ash extension to the wooden 
platform; how wide was that? A. Same width ?»wi the platform at the statin?
I should think between seven and eight feet.

Q. How is that platform at the rail side of the station; what forma tli*» 
rail edge of the platform? A. Timlier face and timber to the hark part of the 
platform.

Q. Both hack and fnmt? A. Yes. timlicrcd on top of one another and 
ash filling.

(j. How high would that timbering lie above the track approximately' 
A. I should think fnnn the top of the rail it would lie close on to 2 ft. level 
with the plank platform.

Q. Is the ash extension the same height as the wooden platform? A 
Until you come to the end when* it slojies off.
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q. <hi the side oppueile. on the eottlli wle. then* ie abm limber? A. Yes.
(j. Aud a drop down to the ground level? A. Yee.

Was it on tliut aide you huw him stumblr mid fall? A. On the h*-nth

Q. When* then* wa* a different* of level I «tween the ground ami the top 
of the platform? A. When* I him «an right when* the hIojh* Hlartn off 
to decline from the level of the platform.

(J. 'I'hen* waa an inequality of ground then*? A. Yee. two feet.
tj. That would eaiwe him to stumble? A. lie Idunderml over the plat-

Q. Uff the platform on to the ground? A. Yee.
(j With a difference of level of somewhere in the neighlMiurlimid of two 

feet? A. I should think ho.

I think it jury would U* justified in finding, not wit list n nt ling 
this evitlence of the conductor and brakeman, that the deceased 
di«l not go toward the town hut “blundered" along the track in 
the direction in which the train was moving and loll or lay down on 
the track as suggt*sted by the company, I teen use he was helplessly 
drunk near where his IxhIv was found and suliscqucntly run over 
In the next passing engine or train. Deceased was apparently 
struck a little west of the farm crossing westward of the station. 
This crossing, I suppose, had the usual fences coming close to the 
track.

I tut. as liefore intimated. 1 do not wish to In* understotsl us 
expressing the opinion that defendant would escajK* liability even 
if the evidence of the conductor and brakeman on this point, as to 
■ In easts Is going toward the town, is lielieved. I think t licit* was 
evidence to justify the jury in answering the (ith, Sth and 9th 
questions as they have answered them. Having regard to the 
evidence I do not think the jury intended to say anything in answer 
to the 7th question more than they intendtsl to sav in answer 
to the 9th question, viz., that the deceased was not put off on the 
platform but on the ground l«> and nearer Halifax.

liven assuming deceased were put off on the platform. I think 
the answer to the Oth question justifiable. I doubt if it was a fit 
place to allow even a sol>er passenger who was an apparent stranger 
to alight in the dark considering its height and the fact that it was 
apparently unguarded by a rail or otheiwise.

From the conductor's evidence one would naturally infer that 
the man fell down I «cause he was too drunk to stand, and defend­
ant's counsel apparently thought in examining the brakeman that 
some inequality in the surface might also have Ihtii a contributory
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This is the witness who. if I understand the evidence, positives | 
denial the presence of |M»liren en on the train at the tin e tun il §

v. confronted by one of t hem in court, a circumstance 
Atlantic Kv the jury in valuing his testimony.

confronted by one of them in court, a circumstance to lie considered 
by the jury in valuing his testimony.

m.iii-h. J. off the in not at all a trivial eireumsta
One naturally asks why the conductor did not see the man i II 

off the m not at all a trivial circumstance? The jur\ 1
apparently would answer it by saying "because the man was iim 1

One naturally asks why the conductor did not

on the platform when he fell, but on the ground east of the piv
form," and I think such an answer justified by the evidence, it ! 
will be noted that the bra ken an puts the deceased to the ext re u •
east of the platform where the ground logins to slope down at tin VS |l,s • il 
end of the platforn . as I understand it. 'The» conductor says lie 1 
saw the man fall, and, if the fall was from the platform, an S reti am a 
accident which unforeseen in the dark might very well cause tin- 
most serious injury to the most solier |M»rson, especially if runiiii u K ro,iditioi 
at the tin e why does the conductor not mention it? Is he hiding .à '* n,n 01 
a neglect of duty in not at least r<*|Milling so serious a matter? < *i f Assui 
is the conductor’s version of the matter the right one, that the in: n /V lM»of»le ai 
fell when running toward the train, apparently lieeause he was too S '"n v <|W 
drunk to stand and for no other reason? Although, as we are toi I IS ‘I*** •> 
in a fighting mood, deceased was put off the train with apparent 11 w^u,t wo 
ease by tin* conductor I should think a most difficult thing to IS stopping 
inuigine unless the man was helplessly drunk. It is said that I the place 
deceased shewed intelligence in asking for his cap when put off. -S |',‘in,,ved 
and in fairly well holding his “point ’’ apparently when arguing w ith 
the conductor. The defendant's witness who demises to the de- | should I 
ceased's ability in argun ent also states that he was “ I "P|km1uii

It will also lie noted that this witness saw the deceased upon what jE l""v'dini
he tiMik to la» the “ground" when he was put off. It must have l»'»engei
bmi very dark, one would think, if the deceased was then actually S I tide 
standing u|miii the cinder platform timliered in on each side and ■“Mender 
only 7 or 8 ft. wide, 2 ft. a love the ground. But to return to the I «I juri
evidence of the deeease<rs mental capacity. T<mi much weight must % I on i
not lie attached to the fact that the deceased askeil for his cap I'n the ju 
A short tin e Indore he had his cap under his feet. It is perhaps «jV - lion i 
ivore remarkable that he had to ask for his cap. As a matter of law « •
I think he was entitled to get it without asking for it. Any one
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I standing «bout would naturally suggest that In* should have his 
I < ap un< 1er the eirvunixtanves. I cannot con e to the eonelusion that 

it was any strong evidence of his mental calamity that lie asked for 
it mi con ing into the presumably colder air. A monkey Accustomed 
to wear a cap on going out would almost meel utically, I supimse. 
make the same request not in words of course. Deceased did. 
I admit, c some animal and |M*rha|>s human intelligence in
quarrelling with and resisting the conductor when the latter dragged 
him hack into t he car in violation of his promise for which exhibi­
tion of intelligence, having in view his former conduct, if we are to 
lielieve the conductor, he was put off the train. Whatever his 
capacity, it was for a jury, and I think there was evidence to 
justify a jury in finding that the deceased was helplessly and
m such an ap|Mirent condition when put off that he was likely to 
retrain a I suit the track and fall helplessly u|s»n it and Is* run over. 

i that he did so remain and fall, and that his ls*iiig put off in that 
I condition was, under the circumstances, a direct cause of his ls*ing 

x» run over and killed.
Winning that by-law In has any application where intoxicated 

|s*ople are knowingly carried for reward, as to which then* may Is- 
son e question, it still remains to consider its effect and meaning. 
It docs not, I think, authorize the commission of a crime or legalize 

I what would otherwise lie criminal neglect. The fact that a " usual 
I stopping place" and "near a dwelling house" are mentioned as 
I the places for removal, indicates that it is intended that the |a*rsoii 
I removed shall have a reasonable opportunity of obtaining aecom- 
I n <«dation and also. I think, impliedly at least, indicates that lie 
K -hould In* in a condition capable of availing bin self of such 
I "pportunitv. 1 doubt if the company had |lower to pass any hv-law 
I providing what would or would not Is* negligence in dealing with 
I p i'sengers. i Dont. Railway Act, INKS. c. 29. s. 214.1

I m 1er s. 283 any railway constable is enqioweied to arrest an 
I "Mender against the by-laws and take him lief ore a justice for an\ 
I iocal jurisdiction within which the railway liasses.

I cn plaitieally disagree with the view sugg<*stcd in the charge 
■ ' the jury that the by-law set up in the defence authorizes the 

ret ion of a passenger n*gardless of his « ion in res|s*et to
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It is only right to say that 1 did not understand Mr. Ileni 
as pressing his argument to that length liefore this court. 1 haw 
no doubt he said all that could Ik* said in favour of the quite 
legitimate contention that considering all the facts and eircum 
stances and the |lowers and duties of the eonductor there was n- 
evidenee to justify the jury in making the findings as reasonable 
n en. but I am unable to con e to that conclusion. In the view I 
have taken of the case, the conduct of the deceased on the train 
may not be very material except as evidence of his condition. I 
do not think the ease should be dealt with without a due consider­
ation of the duties, difficulties and res|Hinsibilities of conductors 
and the rights of the travelling public, fastidious and otherwise 
We should also consider the fact that this was a s|H»cial train 
apparently intended to carry holiday makers, some more or le." 
intoxicated, with special policemen; and that on such a train tin 
conventions and etiquette of a drawing room ear are not to W 
ex|>ected. Hut these matters should In* considered, of course 
solely with reference to the jsiints at issue in this case. These 
questions 1 conceive to lie: assuming the misconduct of the 
deceased as disclosed by the evidence as well as that found by tin- 
jury, was he in fact removed for such misconduct, and. if so. wa- 
such removal, made as it was. and considering all the condition- 
justifiable? As 1 have the misfortune to disagree with some of m.\ 
brethren 1 have thought it proper to deal with the evidence at 
some length.

1 would allow the ap|w»al and dismiss the ration to set 
aside the findings with costs.

.1 pimil tlismixswl. the court briny n/inilhi itiriihtf.

GRIERSON r. CITY OF EDMONTON.
Su/nrm* Court of Canada, Sir Charles Fitzpatrick, C.J., and banes.

I duty ton, Duff and Anglin, JJ. May t, 1919.

1 Appeal (6 II A—85) Assessment or property District Cot m 
ji dûment- Jurisdiction or Supreme Court or Canada to hi ih 
—Supreme Court Act. h. 41.

The Supreme Court of Canada has jurisdiction under s. 41 of tin- 
Supreme Court Act, to hear an appeal from a District Court Judge "I 
Alberts, in matters concerning the assessment of iirojicrty under tIn- 
provisions of the charter of the City of Edmonton, 3 (Jeu. V. e. 23 (Al.n 

|Fearer v. City of Calgortj 11915), 32 D.L.R. 790, 54 Can. S.C.H 7 
followed. |

5



45 D.L.R.I Dominion I .aw Keforth. 71

2. Tax eh (|) 111 B 2—125)—Estimating value ok huokerty koh li n iti. 
fkosfects—Present value or to be taken into account
( Irons ONLY—VALUATION OF PROPERTY IN VICINITY.

Where |>r<w|KMt8 of future sales or fut un» profit able exploitations of 
land an- roiiHidered in estimating the value of such land for taxation 
puritoseH under h. 321 of the charter of the City of KdmonUm i.Vlta.i, 
it is the present value of such prospects «inly that are to lie taken into 
account.

The value at which lands in the immediate vicinity have been assessed 
is mi im|Mirtant factor in determining 1he uHseMineiit value in question, 
but this <|oes not apply when* such lands have lieen grossly overvalued 
by the assessors.

‘ Ifnwr v. FranerrÜU. 34 D I. K 211; |PH7| A.C. 1*7, foil. mod. |

i AN.

CilUEKMiN

KllMONTON.

Appeal from the «Ivcisimi of Taylor, .1.. of the District Court Statement, 
of the District of Dhronton, in the Province of Allierta, tniiii- 
taining, with a sliglit reduction in valuation, the assessment. for 
taxation |>ur|Hises, of land belonging to the appellant. He versed.

(!. A’. Hendrruon, K.(\, for appellant ; A.’. Imflair, K.< '.. for 
lesjiondent.

FitzI'ATHK’K, C.J.: 1 adhere to the opinion expressed in 1 "e«w,r,ck L J
I‘mm v. ('algary 54 ( an. S.C.H. 1 ( 1915), V WAV.It. ttiik with 
ivspeet to ap|icals in assessment cases.

Speaking generally, the intrinsic value of a piece of pro|ierty 
must necessarily he the price which it will command in the open 
market, and the local jtidge sitting in appeal with his knowledge 
and ex|ierienee in ascertaining the price of real estate within his 
jurisdiction would, under normal conditions, lie in a lletter jxwition 
to judge of the value of such property than I van assume to In*.
But when, as in this ease, the property has, by reason of excep­
tional conditions of a tenqxirary nature, no marketable value and 
the judge has, misconstruing the statute, proceeded on a wrong 
basis in fixing the value for assessment purposes, then it is for us 
to “iideavour, applying the statute to the evidence, to ascertain 
the fair actual value for assessment purposes as distinguished 
from the intrinsic value. It is iuqiortant to liear in mind that the 
statute provides that, in estimating its value, regard may lie had 
to the situation of the land, the purposes for which it is use<l or 
could or would lie used if sold in the next succeeding twelve months.
*o that it is not the absolute value of the land that is to lie aseer- 
tained, and the assessment lieing only for the current year, the 
limitation of the statute is a very profier one. The question, 
therefore, is, having regard to their location, present productive 
qualities and the uses to which they may In* put within the next
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twelve months, what is the fair actual value for assessment pur- 
IMises of the two parcels of land in question in the condition in 
which they weie?

If the true value is, having regard to the considerations I have 
just mentioned, that given by the appellant’s witnesses, then the 
difference between that value and the assessed value is certainly 
gross, if that word has any meaning. The County Judge, in my 
opinion, proceeded upon a false basis when, in the absence of proof 
of any intention to subdivide, he assessed the value on the assump­
tion that, if subdivided, the property would be salable within the 
next twelve months at the figure he fixes. The judge also erred 
in applying the principle of equalization having regard to the 
Swift and Burns properties, both of which are exceptional by 
reason of their situation and the uses to which their owners were 
in a position to put them. My attention was not drawn to any­
thing in the statute which justifies the refusal to accept evidence 
of values on the basis of farm lands, that lieing the only use to 
which, at the present time, the appellant's properties could reason­
ably be put.

I can find nothing in the evidence that justifies the assessment 
of the lands in question at a higher figure than that given by the 
appellant’s witnesses. I am, therefore, of the opinion that the 
land comprised in roll 2081 should lie assessed at $475 an acre, 
$75,525, and that comprised in roll 1503 at $625 per acre, $95,317.50. 
There is no evidence of the general selling price of property in the 
appellant’s neighbourhood at the time the assessment was made, 
and there is no evidence that, if subdivided, they would realize 
more in the then condition of the real estate market or within the 
next twelve months than the appellant’s witnesses w’ould allow.

I would allow the appeal with eoets.
Davies, J.:—I think the judge erred in adopting as the sole 

standard by which he should determine the amount for which the 
appellant’s lands should t>e assessed, the amount for which other 
lands in the city, whether in the immediate vicinity of those in 
question or not, were assessed at. The value at which the lands 
in the immediate vicinity of those in question had been assessed 
was, no doubt, under the statute, an important factor to l>e con­
sidered when determining the assessment value in question. But 
that does not apply in cases where the values of the lands in ques-
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tion have lwen gpoely overvalued by the assessors. The object 
and purpose of introducing this factor of equalization in the 
assessments as a guide was as far as possible to obtain uniformity 
in the valuation. But that equalization rule cannot be resorted 
to as the proper test or standard where there has lieen in the 
assessment a gross overvaluation in fact of particular lands beyond 
their “fair actual value.”

S. 321 of the charter of the City of Edmonton is as follows:—
Land shall be assessed at its fair actual value. In estimating its value 

regard shall be had to its situation and the purpose for which it is used or if 
sold by the present owner it could and would probably be used in the next 
succeeding twelve months. In case the value at which any specified land has 
been assessed appears to be more or less than its true value the amount of the 
assessment shall nevertheless not be varied on appeal, unless the difference be 
gross, if the value at wliich it is assessed bears a fair and just probation to the 
value at which lands in the immediate vicinity of the land in question are 
assessed.

The question then liefore us is reduced to the sin pie one 
whether there 1ms been such a gross overvaluation, looking to the 
situation of the land and the purpose for which it is used or, if sold 
by the present “owner, it could and would probably lie used in the 
next succeeding twelve months.”

After careful consideration of the evidence, I cannot, acting on 
t he rules the statute lays down for determining the fair actual value, 
resist the conclusion that the land has not been assessed at its fair 
actual value, but that it has been grossly overvalued.

The question difficult of solution on our part is, assuming 
“a gross overvaluation in the assessment value,” what is the 
“fair actual value” of the lands? We have to lie guided by the 
opinions of the witnesses, of course. Applying the statutory rules 
as atiove stated, these opinions, as might be expected, greatly 
differ. Had we the power to refer the case back to the judge w’ho 
heard the appeal from the assessors in order that he might deter­
mine on proper principles the valuation at which the lands should 
lie assessed, I would gladly do so. Not having that power, I have 
carefully considered the different valuations made by the witnesses 
called on lioth sides and have reached the conclusion that the fail- 
actual acreage valuation of the learned judge should lie reduced 
one-half, that is, the lands south of the Grand Trunk Pacific 
Railway to $1,000 per acre, and those north of the track to $575 
per acre. Costs must follow the result.
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Idington, .1.:—I think the respective assessments appealed 
against of the lands in question are. even as reduced hv the local 
courts, still grossly in excess of the actual values thereof, and 
should lie reducei 1 as follows :—

The assessment of the land comprised in roll 2081 should he 
reduced to $475 an acre and fixed at $75,525, and the assessment 
of the land comprised in roll 1503 should he reduced to 8625 per 
acre and fixed at $95,317.50.

I retain the views 1 expressed in the somewhat analogous ease 
of Pearce v. ('algart/, 54 Can. S.C.K. 1, 9 W.W.R. 60S.

The appeal should he allowed accordingly with costs.
Duff. J.: The judge seems to have proceeded uixm an 

erroneous principle. His reading of the statute apparently led 
him to the conclusion that in applying the Act the governing con­
sideration is supplied hv the ratio generally prevailing (as regaols 
the assessment roll for the particular year) lietween the assessed 
value and the actual value of assessed properties in Edmonton. 
This, I think, is a misconception due seemingly to the neglect of 
the condition upon which the comparison of ratios is to l>c con­
sidered, van a ly : that the departure in the assessed value from 
the actual value in the case arising for decision shall not. in the 
language of the statute, he “gross.” The evidence conclusively 
shews that this condition is not satisfied in the present case where 
the difference, in my view, is equivalent to considerably more than 
100% of the actual value of the property assessed.

The cardinal error in the valuation appealed from arises from 
a failure to observe the fundamental principle that where pros- 
pects of future sales or future profitable exploitations are con­
sidered in estimating value it is the present value of such prospects 
only that are to he taken into account. (See judgment of the 
Judicial Committee in Fraser v. Fraserville, 34 D.L.li. 211, [1917J 
A.( '. 187). 1 should reduce the assessment to an amount arrived at In- 
valuing 152.5 acres at $625 an acre and 159 acres at $475 an acre.

Anglin, J.:—The dominant provision for the assessment of 
land made by the charter of the City of Edmonton is that “land 
shall Ik* assessed at its fair actual value.” In cases, however, 
where the difference lietween the assessed value and the fair actual 
value is not “gross.” the assessment is not to lie varied on appeal 
if it liears a fair and just proportion to the value at which lam Is 
in the vicinity of the land in question are assessed.
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The charter further provides in regard to the assessment of 
land that
in estimating its value regard may lx- had to its situation and the purpose for 
which it is used or if sold by the present, owner it could and would prohablx 
In- used in the next succeeding twelve months.
Ilie word inn y wan substituted by amenda eut for the word shall, 
which appeared in the original section. I do not regard this 
change as entitling the assessor to take into account- any pros­
pective use which might Ik* made of the land after twelve months 
had expired. He was formerly obliged to take into account its 
prospective use during the next succeeding twelve months. He i* 
now not obliged but permitted to do so. The fair, if not the 
necessary, implication is that he may not take into account possi­
bilities beyond the period so limited.

The judgment of the District Judge makes it reasonably clear 
that in dealing with the assessment of the appellant’s lands he did 
not take into consideration their fair actual value based on their 
situation, their present use and any prospective ust* to which they 
might be put within the next succeeding 12 months, or whether 
the difference between the fair actual value and the assessed value 
was gross or slight. Assigning as his reasons that 
tlio evidence given lien* is that the value of this land is almost the same as the 
lots surrounding it after making provision for subdivision and there has also 
been no evidence to shew that this land is assessed higher in proportion to its 
situation than any other part of the city,
the judge dismissed the owner's ap|X‘al, subject to making a slight 
reduction as to a portion of the lands in question.

On the evidence in the record it is abundantly clear that there 
was no likelihood whatever—indeed it may be said that there was 
no possibility of the land here in question being used for anything 
else than farm or market garden purposes during the twelve months 
succeeding the assessment. Yet the assessment was obviously 
based upon the prospective value of the land for purposes of sub­
division into building lots, and all the evidence offered in sup|xirt 
of it was based on the assumption that it was properly so treated. 
The only evidenceinthe record astothe valueof the property viewed 
as farm lands or as available for market garden purposes was that 
given on behalf of the appellant. In my opinion the assessment 
was grossly excessive and should be reduced to the maximum 
figures deposed to by the appellant’s witnesses—$500 an acre for
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t In* lam I north of the right-of-way ami #7<M) an acre for tin* land 
south of thv right-of-way. These are the prices given by the 
witness Kenwood, who appears to have viewed the matter sensihlx 
and equitably.

The appellant is entitled to his costs of the appeal.
.1 pfHfil allotretl

iiTi THOMAS v. BOARD OF TRUSTEES FOR W. CALGARY SCHOOL
DISTRICT.

At furl a Suftretm Court, .1 /tpeUate Divin ion, Harvey, C.J., Stuart, /<«#■/, 
and Hyndman, JJ. January 10, 1919.

Search and seizure ( § I—8)—Malicious issue or search warrant 
Hoard of School Trustees not specifically cmaroed—Lia
HI LIT Y FOR.

The Board of Trustees for a school district may lie held lialile, 
not specifically charged with the malicious issue, without reasonable 
and probable cause, of a search warrant, the search and seizure 
technically the act of the police authorities being substantially the act 
of the Hoard, the |siliee acting as its agents for the purpose of vindi 
eating a suppowd civil right.

Statement. Am.AL by the defendant from a judgment of McCarthy, J. in 
an action for damages, for injury to grain unlawfully seized and 
held by defendants. Varied.

AWmt/ ('re. for ap|>ellant ; ('. A. It Wight, for respondent.
The judgment of the court was delivered by 

Stuart, j Stuart. J.: This is an appeal by the defendant Roan I of
Trustees front a judgment of McCarthy, J., whereby he gave the 
plaintiffs judgment for Hill" damages against them for ihegnl 
seizure of a quantity of grain.

The Board had attempted to seize grain in stook and certain 
other chattels for taxes levied in respect of a large number of 
separate lots in which the land u|H>n which the grain had been 
grown had bi*en sulslivided. The plaintiff was not the owner of 
the land and hail not liven assessed in respect of any of the lots. 
He had merely rent cm l the land for the season for the purpose of 
cropping it. The seizure was made under the statute giving the 
school ' power to seize for taxes any goes Is found upon
the land assessed. The obligation of proving the legality of the 
various seizures made (and there was a very large number of 
them) lay upon the defendant Board. In my opinion, they failed 
to shew that any of the seizures were legal. The task of proving 
this was, in the circumstances, practically inqHissible.
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Sul «sequent to the seizures the plaintiff, in some way. obtained 
|)ossession of the grain ami threshed it. Me then removed the 
seed to a granary or warehouse in Calgary. Then the defendant 
Hoard swore1 out a search warrant under the Criminal ('ode. 
alleging suspicion of theft, and had it seized and put under loci 
and key so that the plaintiff was deprived of access to it Ute. 
this action was l»egun. the plaintiff obtained, iMirU. an injunc­
tion order which restrained the defendants from further dealing 
with the grain. The police authorities apparently relinquished 
possession of the grain in consequence of this order. The\ could, 
no doubt, quite properly do so when they learned of it. because it 
would be clearly suggestive* of a n ere civil dispute.

It was for damage resulting to the grain from lack of proper 
care during the short period of this seizure, in consequence of which 
it was heated and to some extent spoiled, that judgment was given.

The only doubtful point in the case is the question whether the 
defendant Hoard can be held liable without being specifically 
charged, as it has not been, with the malicious issue, without 
reasonable and probable cause, of a search warrant. The seizure 
was, of course, technically the act of the* police authorities. Hut 
substantially I think it was the act of the Hoard. In effect it 
treated the police as its agents for the purpose of vindicating a 
supposed civil right and making its original alleged seizure con­
tinuous and effective. In all the circumstances. I think, it ought 
to be treated as the act of the Hoard, and that the Board should 
he liable for the consequences.

Hut with much respect, 1 think the trial judge went too far in 
accepting, without any discount, the plaintiff's estimate of his 
loss, lb; stated his grain was worth SI.If» a bushel before the 
seizure. Whether this was in the bin. without cost of marketing 
or at an elevator, is not clear. Then it is by no means clear, 
either, that there would have been no heating but for the seizure. 
The grain was cut green. After 2 weeks it was threshed and there 
had lx*en some rain. The plaintiff said he first noticed the heating 
after the seizure. Hut we cannot be at all sure that plaintiff could 
have prevented the heating entirely, even if there had been no 
seizure. No doubt some substantial mitigation of the heating 
could have been made but that there would have been absolutely 
none at all, except for the seizure, cannot. I think, he safely assumed.

ALTA.
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It is seldom safe to accept a patty's own estimate of his (ium.igi 
without careful scrutiny and examination.

For this reason 1 think there shouhl Iki a reduction of the 
judgment to an amount which it would he safe to find that tin 
plaintiff suffered. This I would put at no more than $100, and 
1 think the judgment should l)e reduced to that amount.

1 think there should he no costs of the appeal and that the 
costs of the trial should stand as already directed. This also dis- 
poses of the question raised by the counterclaim as to which there 
should Ihi no costs.

./ udqment mrie<i.

Statement.

REX v. FONG SOON.
HtUish Columbia Court of Ap/ieal, Macdonald. C.J.A., and Martin, 

GaUiher, Me PhiUipx, and Eberts, JJ.A. January 15, 1919.

Ktatutkh t§ 11 A—96)—Chinese Immigration Act—Construction of 
Original entry—Drparturf. from Canada for short ckriod 
Re-entry.

Section 27 (a) of the Chinese Immigration Act, R.S.C. 1906, c. 9.r>, 
:ik amended by 7 & 8 Edw. Vll. c. 14, s. 6, has relation to tlie origin.i! 
act of landing. A Chinaman who has regularly landed and paid tin 
tax and been granted the certificate to which he is entitled is not liabli 
under the provisions for re-entry (ss. 20& 21, c. 95) for an isolated and, 
lierhaps inadvertent, act of departure from Canada for a short tinn 
without giving notice thereof.

Appeal hy way of a case stated from a conviction of a ( ount\ 
Court Judge, under s. 27 of the Chinese Immigration Act. 
R.S.C. 1906, e. 95, as amended hy e. 14. s. 6, Stats. 7 A; 8 Edw 
VII. Conviction quashed.

The stated case reads as follows:
The defendant, Fong Soon, was tried before me at the City of New West - 

minster, on the 16th day of October. A.D. 1918, exercising criminal jurisdictinii 
under the provirions of part 18, of the Criminal Code relating to speedy trial 
of indictable offences for that he, on or about the 21st day of May, A.D. 191* 
being a person of Chinese origin, did land in Canada, without payment of the 
tax payable under the Chinese Immigration Act and amending Acts, contrary 
to the form of the statute in such case made and provided and against tin- 
peace of Our Lord the King Ids Crown and Dignity.

2. The defendant was regularly admitted into Canada on the 12th day 
of August, 1901, having complied with s. 6 of the Chinese Immigration Act, 
63 and 64, Viet. 1900, and having received a certificate under s. 13 of the sam- 
Act, and resided in Canada from that date, until about the 1st of May, 191*. 
when he went to Blaine, Washington, U.8.A., where he remained until the 
21st day of May, 1918, when he returned to Canada and was arrested on the 
21st day of May, 1918, and was charged with the offences hereinbefore set out.

3. The accused did not give notice of his intention to leave Canada as 
required by s. 20 of the Chinese Immigration Act, 3 Edw. VII, c. 8.
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4. It was contended by counsel for tin- defence that the accused wae not 
guilty of an infraction of s. 27 of the Chinese Immigration Act, as amended by 
s. .*>, c. 14, 7-8 Edw. VII, but having acquired domicile in Canada, he was at 
liberty to leave and return to Canada at will.

5. | convicted the accused under s. 27 of the Act as amended aforesaid 
ami fined him 1100.

f>. Upon application of couns<‘l for the accused, I reserve the billowing 
questions for the opinion of the Court of Appeal.

(1) I)i«l the accused having been regularly admitted into Canada on the 
12th day of August, 1901, aixl remaining in Canada until on or about the 1st 
day of Mav, 1018, when without complying with s. 20 of the Chinese Immigra­
tion Act, he went to the Vnited States at Itlainc, Washington, and returned 
therefrom on or about the 21st day of May, 1918, commit an offence under 
s. 27 of the Chinese Immigration Act as amended by s. 7» ,c. 14, 7-8 Kdw. VII.

(2) Should the accused have been charged with an offence under s. 30 
of the Chinese Immigration Act. instead of s. 27 aforesaid.

(3) Attached hereto is a transcript of the evidence taken at the trial, 
together with my reasons for judgment.

II. L. Maitland, for up|X‘llant ; II. I,. Ilr id. K.( '.. for rosin indent.
Mac DONALD. < \J.A.: Th<‘ accused, a person of ( 'liinese origin, 

who lind previously Urn duly admitted into Canada, went to the 
State of Washington, and returned after an absence of 3 weeks. 
He eame overland, not by ship. He was convicted, under s. 27 (a) 
of e. (kr). R.S.C., being the Chinese Immigration Act, as amended 
by s. Ô, e. 14, 7 & S Kdw. VII. ( l(M)8). of the offence therein speci­
fied. He hud not availed himself of the privilege granted by s. 2(1 
of the principal Act.

If, on the true construction of the said Act, as so amended, it 
ought to Ik* held that the accused on his return from the State of 
Washington landed in Canada, then I think he was rightly con­
victed. The section is a penal one. and must be strictly con­
strued, and the words “lands in Canada" are open, I think, to 
the interpretations respectively of “lands in Canada from a ship" 
and “arrives in Canada by any other means of conveyance." 
The word “lands" is used ixipularly in many senses, and among 
others in the sense of “arrives." This will lie seen by consulting 
any standard dictionary. No doubt it must clearly appear in a 
ease of this kind that parliament meant in s. 27 that “lands" 
should include enters or arrives in Canada from a place outside 
Canada, licfore the accused can lx* properly convicted of having 
landed in Canada without complying with the Act.

Now, looking at the whole Act and considering its object, I 
have come to the conclusion that “lands" is not to lie restricted

H. C .
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Macdonald.
C.J.A.
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in its n railing to the landing from a ship, hut includes entering ii. 
any other way. The Art is clearly aimed at the restriction of 
Chinese immigration into Canada by any means of conveyance 
S. 24, for instance, is direction against every “master or con­
ductor of any vessel or which' who land» or allows to lie landed’ 
etc. There “lands” includes departure from a train, as well a- 
from a ship.

Then as to the effect of ss. 20 and 21 of the Act. S. 20 enablc- 
tlie person desiring to depart temjMuarily from Canada to register 
and having done so, to return to Canada within a year, exempt 
from the exactions provided for in the Act. The meining an 1 
intent of those sections are not doubtful, and they* afford amp!< 
protection to a person in the situation of the accused desiring t < 
leave Canada for a jieriod less than one year. To limit the mean­
ing of “lands” to entry by water wouM lie to create an anomal 
under ss. 20 and 21 clearly not intended by parli unent.

I would, therefore, answer the first question in the affirm i 
tive.

As to the second question under said s. 27, the accused Ihmii- 
already convicted, it is purely academic and ought not to have 
lieen submitted. I would, therefore, make no answer to it, even 
if my answer to the first question did not make it unnecessary li­
do so.

Martin, J.A.. would allow the ap|>cal.
Galliher, J.A.:—The appellant Fong Soon, I icing a person 

of Chinese origin, entered Canada in 1901 and duly paid the hea l 
tux imposed by the Chinese Immigration Act then in force. In 
May, 1918, he went to Blaine in the State of Washington, one of 
the United States of America, without complying with the pro­
visions of s. 20 of the Chinese Immigration Act, I icing e. 95 of 
H.S.C. After remaining in Blaine for less than a month lu­
re-entered Canada.

By c. 14 of the Statutes of Canada, 1908. s. 27 of the Con­
solidated Act of 1900 was repealed by s. 5 and a new s. 27 substi­
tuted therefor.

Fong Soon was arrested under this latter section and con­
victed by Howay, Co.J., and fined $100.

The matter comes liefore us by way of a case stated, and tin- 
short point is—Was he properly convicted under said amende I 
s. 27?
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It is urged that the appellant should have lwen charged under 
s. :(0 for having violated the provisions of s. 20, in that he did not 
iej>ort out upon leaving Canada. In my view the leaving of 
Canada without re|>orting out under s. 20 does not constitute an 
offence.

Ss. 20 and 21 must lie read together, and when so read 1 con­
strue them as enabling and not |icnal sections.

The effect of registering under s. 20 is that providing he returns 
lo (.'anada within 12 months he is entitled to free entry under

B. C.

C. A.

Oallihrr, J.A.

S. 21.
The effect of his not so registering is that lit1 Incomes subject, 

to the provisions of s. 27.
I would answer the first question in the aftirmativ., and the 

second question in the negative.
MvPiiillips. J.A.: The conviction as stated was made under MrPMuip», j.a. 

s. 27 of the Chinese Immigration Act, c. 14, 7-8 lOdw. VII. (1008), 
by an amendment to the Chinese Immigration Act, c. 05 of 
R.S.C. 1000. It was attempted, but, in my opinion, with defer­
ence, ineffectually attempted, to justify the conviction under the 
above quoted s. 27 (a), by counsel for the Crown. The gravamen 
of the charge was laid really and founded upon the fact that the 
accused went out of ('anada without complying with ss. 20 and 21. 
which make provision for re-entry after leaving (’anada. The 
first cogent observation that can be made to this submission is 
this; that the court is well entitled to take judicial notice of tla- 
fact that it would have been futile for the accused to have given 
any notice in pursuance of those sections of the Act , as the United 
States inhibits the entry of all Chinese, and it is fair to assume 
that, in accordance with true international relations, the Cana­
dian authorities would not have given any heed to any such 
notice, received any fee or made any entry in connection there­
with. This licing the situation, it only the more is impressed 
upon one that ss. 20 and 21 have relation to Chinese returning to 
their own country. It is true they may go elsewhere out of 
< 'anada—to any country that will admit them—but, in practice, 
the departure from ('anada may be said to lie invariably to China.
In my opinion, this is a directory provision, and does not go the 
length of depriving the regularly admitted Chinese of the xtatii*

5—45 D.L.R.
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** acquired by due compliance with the Act, which is the admitted 
C. A. position of the accused; further, he has lieen a resident of Canad 
Kr.x now for 17 years. It is indeed a great invasion of right, and

*• would affront one in the application of the rule of natural just in
----- the preservation of true international relations and the observance

McPhiihpe, j.a. ^ international law, to affect this acquired status, unless there i< 
intractable statute law in the way of according the right of re-enti 
to ( ’anada in the circumstances present in this case. I do not 
find any such statute law, or that the accused has lieen rightly 
convicted and subject to a fine and liable to deportation. The 
accused has not contravened s. 27 (a) by going into the United 
States, a country to which he was not entitled to go, and in return­
ing therefrom, he does not land or attempt to land in Canada 
without payment of the tax payable under the Act, within the 
purview of the statute. He, 17 years ago, landed in C’anada, and 
complied with the then existing statute law, ami fulfilled all the 
requirements of the law, and was granted the certificate which i- 
firima facie evidence that he complied with the requirements of 
the Act, and there has been no contestation or adjudication of 
any invalidity in this certificate (see s. 8, c. 95, R.S.C. 190ti).

It is clear and plain that the landing or the attempt to land 
in Canada without payment of the tax referred to in s. 27 (« 
alxnre quoted has relation to the original act of landing—and n> 
to that, the accused regularly landed, paid the tax, and was in 
due course granted the certificate called for, and to which he was 
entitled under the Act. If it was the intention of parliament to 
cover a case such as the facts here establish, the language should 
be clear and unambiguous. The most that the counsel for the 
Crown could submit was that, as provisions were made for re-entry 
Iss. 20 and 21, c. 95, ll.S.C. 1900), non-compliance therewith 
inferentially resulted in the deprivation of right to re-enter 
provisions which, in my opinion, are only directory in their nature, 
and not extensive enough in their terms to destroy the certificate 
held. The accused regularly landed in Canada and was rightly 
entitled to l>e in (’anada, and when this certificate has added 
thereto 17 years of residence in ( -anada, an isolated and perhaps 
inadvertent act of departure from Canada, without giving a notice 
thereof, should not be held to be a forfeiture of the rights acquired 
save, as previously stated—there is found intractable statute law
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so declaring. (See Newcastle v. Morris ( 1870), L.R. 4, H.L. 661- 
thv Dird Chancellor at p. 064). It is not the province of the 
court t<f legislate, and where parliament has halted in so legis­
lating. the hiatus is not to be supplied by the court. 1 would 
answer the first question in the negative. 1 express no opinion 
with respect to the second question—it is not a necessary question 
or one. with all deference to the judge, which can rightly lx* suls- 
mitted. The stated ease is to be confined to questions of law 
affecting the conviction, not relative to any other information or 
charge which might have been capable of being laid.

The conviction should, in my opinion, Ik* quashed.
Cherts, J.A., would allow’ the appeal.

A ppeal allowed.

B. V.

(’. A.

Rex
r *

MeFhiliipe, J \

Ebert*. J A.

BENSON v. McKONE. MAN.

\liOiilvl>a Court of Apical, Perdue, C.J.M., Cameron and Fullerton, JJ.A. (\ A
January 17, 1919.

(Ninthacts (6 11 D—145)—Syndicate agreement to purchase Land- 
Particular clause—Construction of.

A syndicate agreement contained the following clause:—The said 
Stephen Henson shall notify the other parties hereto of all sums required 
tn meet the obligations of the syndicate, and in the event of any of the 
parties hereto failing to pay his share within 30 days after having been 
notified thereof, the interest of the party so failing, as aforesaid, in the 
land so purchased, shall, at the expiration of the 30 days forthwith 
cease, and the property so purchased shall therein sin become vested in 
the remaining members of the syndicate freed and discharged from any 
claim or interest in the same of the party so failing as aforesaid.

The court held that this clause did not exclude all other remedies, and 
that the plaintiff had a perfect right to look to the defendants for their 
respective shares of the amount disbursed In him for taxes.

Appeal from a County Court Judge in an action to recover 
from the defendants a sum alleged * be due by them, under the 
tern s of an agreement, as their sh of taxes paid by the plaintiff. 
Judgment varied.

//. F. Maulson, K.C., for appellant, defendant; A. K. Hoskin, 
K.C., for respondent, plaintiff.

Perdue, C.J.M.:—The only question before the court on this 
appeal is that relating to recouping the plaintiff for the money he 
has paid on account of taxes on the land. By the syndicate 
agreement, the parties are equally liable for the pay nient, to Ik* 

made on the land. The taxes were a necessary payment for w hich 
the plaintiff was responsible, and which was necessary for the 
preservation of the property. Each of the other n embers of the

Statement.

Perdue, C.J.M.
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syndicate should repay him one-sixth of the amount he disburse. I 
Wemyss has paid his share. This suit was brought against the 
other four for the balance, and judgment was entered against them 
for $107.45, making them jointly and severally liable for the 
whole amount. Three of the defendants appeal, the fourth 
raising no objection against the judgment. I agree that the 
provision of the agreement for forfeiture of the interest of a part \ 
who neglects to pay his share is not exclusive, but is merely ad­
ditional to the relief that would be implied by law. 1 am o! 
opinion that the plaintiff should have sued each party for the sum 
for which such party was liable, and not have joined the four 
together so that each -night Ije made responsible for the shan - 
of the other three1. Wemyss is not a party to this suit and In 
cannot be made a party at this stage. The question of contribu­
tion as between the parties to the agreement is almost certain t « * 
arise at a later stage. Then the question whether the transaction 
is a partnership or not, and the question of the liabilities of tin- 
parties as between themselves can l>e determined. So far as tin- 
present appeal is concerned, I agree with the conclusion arrived 
at by my brother Fullerton.

Camehon, J.A. : -This action is brought in the ( ounty Court oi 
Neepawn by the plaintiff against the defendants Norman, McKone 
Rowe, and Johnston to recover the sum of $1(17.45, alleged to In­
due by them under the terms of an agreement in writing as then 
share of the sum of $252.77, taxes paid by the plaintiff pursuant 
thereto on certain lands. The sum of $167.45 is arrived at by 
deducting from the whole amount the plaintiff's share and that 
of Wemyss, who paid his share before action and is not a part\ 
to the action. The County Court Judge gave judgment for tin 
plaintiff for $168.80 and costs. The defendants, other than 
Norman, appeal.

The six parties named joined in purchasing the property 
for the purpose of disposing of the same, and, at the suggestion 
of Mr. Wemyss, entered into the written agreement in question 
providing that the parties should have an equal interest in tin 
property and be equally resjxmsible for payments thereon, and 
that the agreement for sale of the same should be taken in the name 
of the plaintiff, who should hold the same in trust for the other 
parties subject to the terms of the agreement. It was further 
provided that:—
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The said Stephen Benson shall notify the other parties hereto of all sums 
required to meet the obligations of the syndicate, and in the event of any of the 
parties hereto failing to pay his share within 30 days after having l»cen notified 
thereof the interest of the party so failing as aforesaid in the land so purchased 
shall at the expiration of the 30 days forthwith eense and the property so pur 
i hased shall thereupon become vested in the remaining members of the syndi­
cate freed and discharged from any claim or interest in the same of the party 
so failing as aforesaid.

The agreement for purchase was accordingly entered into 
between the vendors and the plaintiff, who covenanted to pay 
l ho unpaid instalments and the taxes. The plaintiff was threatened 
with an action for the taxes and paid them.

It was argued that there is no right of action here inasmuch 
is the agreement in the above provision ns to forfeiture gives 
the exclusive remedy. I cannot agree with this. The wording 
of the clause obviously leaves the exercise of the right there given 
to the trustee. It is a cumulative remedy merely. It was further 
urged that the right to sue has not yet arisen as the trust is not 
fully performed, hut I think there can be no question on this point. 
The plaintiff has paid and is entitled to Ik* reimbursed. Nor can 
I see that effect must be given to the payment by VVemyss as 
being a release such as would release his co-obligors. There is no 
evidence of any such release. Neit her a mere payment by Wemyss 
nor a covenant not to sue by the plaintiff would effect such a 
discharge.

This syndicate, as it is called, was an association of six indi­
viduals for the purpose of this one adventure the purchase and 
sale of the real estate mentioned.

There may also be a partnership in some eases touching interests in lands 
or in a single tract of land, which will be governed by the ordinary rules 
applicable to partnership in trade or commerce. Story on Partnership, 
7th od., par. 82.

In Darby v. Darby (1850), 3 Drew 405, 01 K.K. 002. where two 
purchased land on a joint speculation with their joint moneys 
for the purpose of laying it out into building lots and re-selling 
it at a profit; in the circumstances of the case, Kindersley, V.C., 
laid stress upon the fact that the real estate was bought for the 
very purpose of re-selling it, and that there was a partnership, 
with the result that the share of one of the partners was held 
personal estate. This decision is cited by Story, par. 82, and was 
held by the Court of Appeal in Re llniton ; IIniton v. Lister ( 1890)
• >2 L.T. 200, as stating the law. That was also a case where lands

MAN.
C. A. 

Benson 

McKonk.

Cameron, J A
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It Wilwere Ixiught ami Hold to builders on joint speculation, 
held that the parties were partners.

The subject came before our Supreme Court in Manitoba 
Mortgage Co. v. Bank of Montreal (1889), 17 Can. 8.C.K. 092 
There it was held that one of the members of an association or 
partnership of three, who were engaged in buying and Helling 
lands, was authorised to endorse a cheque, the proceeds of the sale 
of mortgage's acquired in the sale of partnership lands, which 
cheque was payable to the three parties. Strong, J., says, p. 094. 
“There was undoubtedly a partnership for the purpose of lain I 
speculations between Ross, Kennedy and McMillan,” and says 
that it is well established that lands so acquired ait; personalty, 
citing Darby v. Darby, supra. Patterson, J., says, p. 098, “The.\
( Ross, Kennedy and McMillan) were co-partners to all intents and 
purposes,” citing Lindley, on Partnership, 5th cd., p. 49. Un­
original passage has been altered to some extent in the 7th edition 
I quote from it at pp. 07 and 68:—

If persons who are not partners in other business share the profits and lo&v 
or the profits, of one particular transaction or adventure, they became partners 
as to that transaction or adventure but not as to anything else . . . In all
such cases as these, the rights and liabilities of the partners are governed by 
the same principles as those which apply to ordinary partnersliips.

In this present case, there are facts corroboratory of a partner­
ship. The land in question was acquired with the intention of 
disposing of it and for no other purpose, as in Darby v. Darby 
The parties gave a joint note for the amount of the first instalment 
of purchase-money, and on one occasion paid their respective 
shares of the taxes. In my opinion, the association of these 
persons for the puisses mentioned constituted them a partnership 
for this transaction.

Supplementary to this partnership, and for the purpose of 
convenience in carrying it on and working out its objects, tin- 
written agreement above referred to was entered into, declaring 
the objects of the partnership and the respective interests of 
the partners, and providing, in order to simplify and facilitate 
its business, that one of them, the plaintiff as trustee, should 
take the agreement for purchase in his name and make all necessary 
payments thereon, which the other parties agree to repay to the 
extent of their respective interests.

The question then remains, what is the effect of the legal

ÉÜ
ÉÉ

IÜ
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1 Motion of the parties in respect of the payment made by the 
plaintiff. As to the rights and obligations of the parties outside 
of this we have nothing to do.

If one partner has been compelled to pay more than his share of a partner­
ship debt . . . he is entitled to be indemnified by his co-partners as far 
as may be necessary to place all on an equality; Lind ley on Partnership. 444: 
The Partnership Act, s. 24, (1).

It is true the plaintiff appears as the owner of the property 
to whom it is assessed.

But, however, the legal title may stand at law . . . the real estate 
belonging to the partnership will, in equity, be treated as belonging to the 
partnership. Story, Partnership, par. 92.

The position would have been the same had the agreement 
for purchase Iteen taken in the name of all the parties and the 
property been assessed to the plaintiff alone, or if the property 
had l>een assessed to all of them and action threatened or taken 
against him only.

Ivooking at the matter as one dealing with the relations of 
trustee and beneficiaries, there is no question that a trustee has 
a right in similar circumstances to be indemnified by his cestui 
que trust. The subject is dealt with by Lindley, p. 43(i.

A trustee is clearly entitled to be indemnified out of the trust property 
against all costs, charges and expenses properly incurred and against all losses 
sustained by him, in the execution of Ixis trust: and if the trust property is not 
sufficient for the purpose of indemnifying him in respect of such matters, his 
cestui que trust, if under no disability, is personally liable to indemnify him.

See Hardoon v. Belilios, [1901], AX'. 118, and other cases 
referred to in Lindley at p. 430; also Deering v. Winchelsea (1787),
2 Bor. & Pul. 270, 126 E.R. 1276, White & Tudor’s Leading Cases, 
vol. 2, 555.

Trustees acting with the sanction of their cestuis que trust, and not exceed­
ing their powers, may call upon their cestuis que trust personally to reimburse 
them for any necessary outlay. This right arises wherever the relation of 
trustee and cestui que trust is established. Lewin on Trusts, 12th ed. 799.
And the right to indemnity may be exercised before actual loss, 
lb.; Phene v. (iillan (1845), 5 Hare 1, 67 E.R. 803.

But it seems to me that we must look at this transaction as 
one in which the original relations between the partners have 
l>een declared by the written document which creates, as an 
addition to the terms of the partnership, a trustee for the purpose 
of promptly and conveniently carrying out its operations. It 
follows that the plaintiff and the other five members were and 
are liable as co-partners for the taxes wrhich the plaintiff ulti­
mately advanced on 1ns own and their behalf.

MAN.

C. A.

Benson

McKone.

Cameron, J.A.
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In tliis cusc all the co-partners are parties to the action with 
the exception of Wemyss, and his absence from the tecord is 
pleaded as a defence which is really a plea in abatement and not 
now a proper plea under the King’s Bench Act, under which in­
action shall be defeated by non-joinder of parties, and any such 
defect may be remedied by the court with or without an applica­
tion therefor. Rule 220 (2). It is the fact also that this action 
is brought ujmhi the written instrument ; but with the facte before 
us there can be no difficulty in amending the pleadings to accord 
with the facts or in adding a proper party.

I think, therefore, Wemyss should be made a party to the 
action. His payment does not appear to be an absolute release, 
and even if it were:—

The discharge or release of one co-obligor to the obligee will not avail bin­
as a discharge from his liability for contribution to the other co-obligors 
Corpus Juris, XIII, 823.

Each is entitled to contribute in proportion to his share of the common 
debt. Ib. 825.

While there was a remedy at law for contribution in certain 
cases, nevertheless the usual remedy was in equity, and one of tin- 
reasons for that had its origin in the fact that formerly if several 
persons had to contribute a certain sum, the share which each 
had to pay was the total amount divided by the number of con­
tributors; and no allowance was made in the event of the inability 
of some of them to pay their shares. Rut in equity, in the absence 
of agreement to the contrary, those1 who could pay were compellable 
not only to contribute their own shares, ascertained as alxive, but 
also to make good the shares of those who were unable to furnish 
their contributions. This rule also now prevails in all divisions 
of the High Court. For example, if A.. It., ('., and D. are liable 
to a debt. A. can compel B. and C. to contribute one-third each 
if D. can contribute nothing; and this, as between A., B., and f\. 
is evidently only fair and just. Lindley on Partnership, p. 439.

At first 1 was under the impression that inability to pay in 
such cases referred to bankruptcy, but such is not the case and 
for good and equitable reasons.

Those who can pay must not only contribute their own shares, but they 
must also make good the shares of those who are unable to furnish their own 
contribution. Lowe v. Dixon (1885), 16 Q.B.D. 455 at 458.

We are confronted with the difficulty of working out such a 
remedy under the County Court Act, but it seems to me that tin- 
provision made in s. 57 (ti) of the Act is ample in this case.
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I have no doubt that the plaintiff in this action as framed man.
lias a right to recover against the defendants. The defect in the C. A.
action can l>e cured by adding VVemvss as defendant. But if the pKNHI,N 
judgment stands as it is, it would leave anyone of the defendants ., ,K 
who paid it with the light to recover from 1ns co-defendants, 
and also with the further right to recover from the other parties < "m,*r,,n J 4 
any deficiency caused by the inability of one or more of them 
to pay his or their shares. And if the whole amount were recovered 
from one of the remaining defendants, that would mean still 
another action.

But, in my opinion, the liabilities of the parties to this agree­
ment inter se are to be determined by their relationship as co­
partners, who, in such a case as this where a common obligation 
has been paid by one of them, must be placed on an equal footing.

I submit as a just and equitable solution of the difficulty that 
the present judgment should be set aside, that Wemyss be made 
a party defendant and that, as authorized by r. 190 of the King's 
Bench Act, judgment be entered for the plaintiff against each 
of the defendants severally for $42.13 and interest, at \c'( and costs, 
excepting Wemyss, who has already paid his share, and that, on 
its being shown to the satisfaction of the County Court Judge 
after the lapse of such a time as shall seem to him reasonable, 
that any one or more of the defendants is or are unable to pay the 
judgn ent or judgments against him or them, the plaint iff shall have 
liberty to apply on notice to the said County Court Judge to have 
the said judgn ent or judgments increased by his or their pro­
portionate share of the amount or amounts so left unpaid, and to 
order or direct the defendant Wemyss to pay his like propor­
tionate share thereof, with the object that the plaintiff and the 
defendants who are able to pay shall shaie equally the loss so 
occasioned.

I do not think there should be any costs of this appeal.
I should refer to Leigh v. Dicketton (1884), 15 Q.B.D. 00. which 

vas cited as an authority that there was no right of contribution.
I here it was he'd that one tenant, in common of a house who 
expends money on ordinary repairs has no right of action against 
his co-tenant for contribution. It was stated in this case that 
“Tenants in common are not partners, and it has been so held : 
one of them is not an agent for another." Brett. M.R., at p. 05.
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And it was accordingly held that the cost of the repairs there made 
was a voluntary payment. Hut even if the parties here are co- 
tenants the circumstances are entirely different, and the case 
comes directly within the rule laid down by Cotton, L.J , in the 
Leigh case, at p. 6ti:—

When two persons are under u common obligation, one of them can recover 
from the other the amount expended in discharge or fulfilment of the common 
obligation,

which, he went on to say, was not the position of affairs lief ore him.
Fvllerton, J.A.:—Sometime prior to February 5, 1912, the 

plaintiff, the defendants and one other, formed a syndicate to 
purchase certain projjerty in a subdivision known sis Transcon.i 
Heights. A syndicate agreement was executed by all the parties 
which provides that each of the parties shall have an equal interest 
in the property and lie equally restxmsiblc for the payments to 
lie made. The agreement further provides that the agreement for 
sale of the land shall be taken in the name of the plaintiff, win - 
shall hold the property in trust for the other parties to the agree 
ment.

In June, 1917, the municipality of Transeona threatened to 
sue the plaintiff for taxes, and he paid the sum of £252.77 in 
settlement.

One of the inemliers of the syndicate paid his one-sixth share, 
amounting to the sum of $42.00, and this action is brought against 
t he 4 members of the syndicate who declined to pay. The Count y 
Court Judge who tried the action gave judgment against the 4 
defendants foi $107.45, the amount claimed. Three of the defend­
ants, namely, McKone, Rowe and Johnston, appeal.

The first point taken by the defendant’s counsel is that, under 
the terms of the syndicate agreement, the remedy for the failure 
of any member to pay his share of payments was specifically 
fixed, and that all other remedies were excluded. The provision 
of the agreement upon which this contention is based reads as 
follows:—

(See judgment of Cameron, J.A.)
It could never have been the intention of the parties that 

the clause above quoted should exclude all other remedies. By 
the second clause of the agreement each of the parties agrees to 
be equally responsible for the payments to be made thereon.
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Moreover, if the interpretation contended for by the ap]>cllants 
were to prevail, 5 members of the syndicate could unload their 
obligations on the shoulders of the plaintiff by simply declining 
to comply with the demand for payment.

1 think the plaintiff had a perfect right, under the agreement, 
to look to the defendants for their respective shares of the amount 
disbursed by him for taxes. The only difficulty that presents 
itself to me is the question of joint or several liability. Are the 
defendants jointly indebted to the plaintiff for the full amount 
of the four shares or liable only for their proportionate share?

1 think the intention of the parties was that each should be 
liable for one-sixth of all payments require 1 to Ik* made under the 
terms of the agreement.

1 would allow the upjieul with costs and direct that separate 
judgments should be entered against the three defendants re­
spectively for the sum of $42.(M>, together with one-fourth of the 
costs of the action in the County Court.

Appeal allowed.

FLETCHER v. WADE.
Hr it is h Columbia Court of Appeal, . 

(lalliher, McPhiUip8 ana Eberts,
•al, Macdonald, C.J.A., and Martin, 

JJ A. January 15, 1919.

Mandamus (5 I D—30)—Court of revision—Judicial body—When
MANDAMUS WILL LIE.

The Court of Revision (B.C.) is a judicial body and the Court of 
Appeal (B.C.) cannot review its proceedings in the sense of inquiring 
into the correctness of the courts’ conclusions. If a mandamus will lie 
at all to the Court of Revision it will only lie when it is made to iip|x*nr 
that the court has refused to hear and determine the complaint.

1 The Queen v. Dayman (1857), 7 El. & Bl. 673, followed.]

Appeal by plaintiff from an order of Gregory, .1., Reversed. 
Joseph Martin, K.C., and Mciieer, for appellant; K. 1*. Davis, 

K.(\, for respondent.
Macdonald, C.J.A.:—The question for decision is: Did the 

Court, of Revision hear and adjudicate upon the respondent's 
complaint? The judge from whose decision this appeal is taken 
thought not, and made an order nisi that a prerogative writ of 
mandamus should issue against the members of the Court of 
Revision for the Municipality of Point Grey, directing them to 
hear and adjudicate upon the said complaint. I think the order 
ought not to stand.
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The ( ourt of Revision is a judicial body, and this court cannot 
review its proceedings in the sense of inquiring into the correct 
ness of the court’s conclusions. If mandamus will lie at all to a 
Court, of Revision (which, in the result, I do not need to determine 
it will only lie when it is made to appear that the court has not 
heard and determined the complaint : when it has cither expressh 
or virtually declined jurisdiction. If the Court of Revision in 
good faith entertained the respondent’s appeal and adjudicated 
upon it, there can he no inquiry here as to the correctness of it- 
deeision. We cannot sit as a Court of Appeal to review its pro 
veedings.

In The Queen v. Dayman. 7 El. & 131. 673, 119 E.R. 1395. 
20 L.J. M.C., 128 at 131, Lord Campbell, C.J., said :—

Now. how could we have granted a mandamus to a magistrate to hear ami 
determine a matter which he has already determined on issue joined by tin 
parties? The Court of Queen’s Bench does not sit, like the Roman patricians 
to give advice, but to decide and determine matters in cont roversy. The court 
cannot express an opinion which one person might adopt out of deference to 
them, and another refuse to be bound by and overrule.

Again, in Ex parte Lctm (1888), 21 Q.B.l). 191, at p. 195. 
Wills, J., said:—

But this was a mistake on the part of the magistrate, for nothing can be 
clearer or more settled than that, if the justices have really and bond fob 
exercised their discretion, and brought their minds to bear upon the question 
whether they ought to grant the summons or not, this court is no court of 
appeal from the justices and has no jurisdiction to compel them to exercise 
their judgment in a particular way.

And lie refers to Reg. v. Adamson (1875), 1 Q.B.D. 201, where the 
court thought the justices had virtually refused to act upon the 
evidence submitted to them and had refused the summons on 
extraneous grounds. He also refers to Reg. v. Ingham (1849), 
14 Q.B., 396,. 117 E.R. 156.

Mere irregularity in the proceedings does not entitle the court 
to direct a writ of mandamus to issue against justices: Reg. v. 
Justices of Yorkshire (1885), 53 L.T. 728, where Smith, .1., said:

I know of no case where a mandamus to justices to hear and determine 
case lias been granted on the ground that they have not heard all the evideno 
tendered before them.

On the facts, it is clear to me tliat the Court of Revision enter- 
tamed the complaint. That complaint was that the assessment of 
the complainant’s lands was at an over-valuation. Mr. Wade, 
who appeared in person, attempted to examine the municipality’>
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assessor. The court objected, and an adjournment was taken to 
consider the matter. On the adjourned hearing, the court with­
drew the objection and assented to the assessor lieing sworn and 
examined by Mr. Wade. He was not sworn owing to failure to 
find a testament, but the matter did not go off on that circum­
stance. Objection was also taken to the lack of a stenographer. 
Mr. Wade's counsel Itefore us. however, conceded that no |>oint 
could be founded upon that. There was some doubt in Mi. 
Wade’s mind when he withdrew from the room as to whether his 

ation for a further adjournment would l>e considered or not. 
He was told, however, by the chairman of the court that his case 
would be considered “from every angle.” After Mr. Wade’s 
retirement, the court continued the examination of the assessor, 
and sulwequently can e to their decision to reduce Mr. Wade’s 
assessment in part and to make some adjustments in respect of 
tin* classification of his lands. Members of the court have made 
affidavits and have been cross-examined upon them in these pro- 
ceedings, and it appears, from their evidence, that they did con­
sider the question of the actual value of Mr. Wade’s lands. Their 
evidence upon this is not quite as definite as one could have desired, 
hu4 the onus of proof is upon Mr. Wade to show that the conduct 
of the members of the Court of Revision amounted virtually to a 
refusal or neglect to hear and adjudicate upon his complaint. 
From the evidence aforesaid, I have come to the conclusion that 
the court did hear and adjudicate upon the complaint. It is not 
suggested that the members of the Court of Revision acted in 
had faith, and as, in my opinion, they did not decline* jurisdiction, 
the order directing the writ of mandamus to issue should not 
have been made, and it ought to l>e set aside.

Martin. J.A., would allow the appeal.
(Iallihkk, J.A.:—I agree in the reasons for judgment of the 

Chief Justice.
MvPhillips, J.A.:—1 agree that the ap|>eal should Ik? allowed.
Kbkrtk. J.A., would allow the ap|>eal.

M.C.

C\ A.
Fi.KTCHKK

Wade.

M ucdonsld,
C.J.A.

Merlin, J.A. 

Gellilier, J.A.

McPIiillipw, J.A.

Appeal allowed.

0
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MAN. BOWLES T. CITY OF WINNIPEG.
K B. Manitoba King’s Bench, Mathers, C.J.K.B. January 6, 1919.

Municipal corporations (§ II G—225)—Negligence or constable in
DRIVING MOTOR AMBULANCE IN CARRYING INJURED PERSON To
hospital—Damages—Liability or city—Liability or board or 
police commissioners—Liability of individual members of board

The City of Winni|xtg is not liable under the charter of incorporâtioi 
for the negligent acts of a police constable appointed by the Board of 
Police Commissioners, over whom it has no right of discharge or control. 
The city having purchased and delivered a motor ambulance to tin- 
police department, and having no control or power to issue orders to 
or discipline, or dismiss for misconduct the constable driver of such 
motor is not liable as owner for the negligence of such driver under tin 
Motor Vehicles Act (Man.), although technically the owner of such 
ambulance.

The possession of an ambulance is essential to the pro|>cr and efficient 
performance by the police of an imiHirtant part of their public duty 
snd in driving it to convey an injured person to a hospital a constable is 
discharging his public duty as a policeman. The Board of Police Com­
missioners is an agency of the state, appointed by the state to perform 
a public duty ana cannot be held liable for anything done in the dis­
charge of such public duty.

\W interbottom v. City of London (1901), 1 O.L.K. 549, affirmed 20.L.11 
105, followed.]

The Chief of Police has no power to authorize a speed in excess of that 
allowed by law7, and the Board is not liable for the acts of a constable 
acting under such illegal order, given by him on his own responsibility 
and without authority derived from them.

The Board of Police Commissioners is created by statute, a ban 
administrative agency, without property out of which any judgmeiv 
recovered against it can be realized, and a judgment would be absolutely 
futile; also being unable to own anything it cannot lie held liable a* 
owner under the Motor Vehicles Act.

The individual members of the Board cannot lx- held liable for an 
act which they did not sanction either individually or as a Board.

Statement. Action by the widow and infant children, against the City of 
Winnipeg, the Board of Police ( 'ommissioners of the city, and 
the memliers of the Board individually, for the death of the hus­
band, who was killed instantly by I icing struck by the police 
motor ambulance, driven by a member of the police force, at an 
excessive rate of speed, while taking an injured person to a hospital. 
Action dismissed.

T. A. Hunt, K.C., and Jules Preudhomme, for the City of 
Winnipeg; /. Pitblado, K.C., and K. It. Siddall, for the Police 
Commission, and memliers of same in their individual capacity.

Matiwra, Mathkrs, C.J.K.B.:—This is an action brought by the widow
and infant children of the late F. W. Bowles, against the City of 
Winnipeg, the Board of Police Commissioners of the city, and the 
memliers of the Board individually, tried before me with a jury 
on the 12th, 13th, 14th and 15th June last.

The late Mr. Bowles was killed on July 2(i, 1915, at the inter-
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section of Sargent Ave. and Sherbrooke St. in this city, by Ix-ing 
struck bv the police motor ambulance, driven by a mendier of the 
police force named Fogg. The ambulance was being used at the 
time to convey to the hospital a child whose foot had been badly 
«•rushed under the wheel of a street car. It was proceeding north 
along Sherbrooke St. in the direction of the hospital at a high rate 
of speed. The deceased was riding a bicycle in a westerly direc­
tion along the north side of Sargent Ave. and while crossing Sher­
brooke St. was hit by the motor ambulance and instantly killed.

At the conclusion of the plaintiff’s evidence, the defendants 
moved for a non-suit. With the concurrence of all parties, 1 
directed the trial to proceed, reserving to the defendants the 
right to renew the motion after an answer had lieen obtained to 
certain questions which I promised to put to the jury. Evidence 
was then given by the defendants at the conclusion of which 1 
left the following eleven questions to the jury and they returned 
answers to the first, second, third, ninth, tenth and eleventh. 
The questions asked and the answers given are as follows:

1. Was there any negligence on the part of P’ogg which caused or heljied 
to cause the collision? A. Yes.

2. If so, what was the negligence? (Answer fully.) A. Approaching and 
crossing the intersection of Sargent Ave. and Sherbrooke St. at an excessive 
rate of s|ieed; also failure on Fogg's part to apply brakes sooner.

3. Was there any negligence on the part of Bowles which caused or helped 
to cause the collision? A. No.

4. If so, what was the negligence? (Answer fully.)
•V Notwithstanding the negligence (if any) of Bowles could Fogg, by the 

exercise of reasonable care, have prevented the collision?
**. If so, what should Fogg have done which he did not do, or did w hich lie 

should not have done?
7. Was the rate of speed of the motor ambulance reasonable (a) on reach­

ing the soutli side of Sargent Ave. (6) at the time of the accident?
5. If unreasonable, did the rate of speed incapacitate Fogg from control­

ling the ambulance so as to avoid the collision?
0. What negligence really caused the collision? A. Excessive speed.
10. If the court should, upon your answers, think the plaintiff entitled to 

damages, what sum do you propose as damages? A. $12,000.
11. How should such damages lx- apportioned between the widow and 

children? A. Widow, $5,000; each child $3,500.

The motion for judgment on behalf of the plaintiffs pursuant 
to these findings and for a non-suit on lichulf of the defendants 
stood over until October 17, when both motions were argued 
together.

MAN.

K.B.

WlNXIPK.

Mather*.J.K.M
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The ease made by the statement of claim is that the cit \ 
operated, or caused the police ambulance to lie operated, or in 
the alternative, that the Board of Police Commissioners operate i 
it with the knowledge and consent of the city, the owner, in con 
nection with the city’s police department, or that the members <>t 
the Board as individuals, without authority as jxilice commi- 
sioners, operated the ambulance or caused it to lie operated. Ii 
is then alleged that Fogg, by whom the ambulance was driven 
was a servant of the city or that the Board of Police Commission 
ers employed Fogg ns chauffeur for the ambulance with the know­
ledge and consent of the city, or that the individual memliers of 
the Board, without authority as )»olice commissioners, employed 
Fogg as chauffeur to operate it. It is then charged that the death 
of Bowles was caused by the negligence of Fogg either as the ser­
vant of the city or of the Board or of the individual memtieix of 
the Board w’hilc in the course of his employment.

Separate defences were made by the city, the Board of Police 
Commissioners and the individual members of the Board. Each 
of the defendants denies ownership or operation of the ambulance 
or that Fogg was their servant or under their control. Both the 
city and the Board plead not guilty by statute, the city citing the 
Winnipeg (’barter, 1 & 2 Edw. VII., c. 77, s. 856, as amended bv 
1 Geo. V., c. 72, s. 26, and the Board citing the same, with the 
additional sections of the charter 856 to 872.

The Board denies that Fogg was, at the time of the accident, 
in its employ, but says that he was a constable appointed pur­
suant to the provisions of the city charter, and wras at the time 
performing his duty as constable, and denies responsibility for 
any act or negligence on his part. The Board further alleges that 
it is a statutory IhhIv entrusted with the performance of a public 
duty and created for the purpose of administering the general law 
of the land for the benefit of the public, and that if it ran and 
operated a police ambulance, it did so in the performance of such 
public duty and for the lienefit of the public and not otherwise, 
and it is not responsible for the negligence of any one employed 
by it to operate such ambulance. It further alleges that the 
statute creating it has provided no fund out of which damages 
could be paid by it, nor has it any power or authority to collect or 
create such a fund.
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The defence Bet up by the individuals is to the saine effect as 
that relied upon by the Board. In addition they allege that it 
the ambulance was operated at all it was by the authority of the 
Hoard of Police Commissioners as such and not by or on the 
authority of the individual defendants or any of them, and that 
none of them were in any ftersonal capacity a party to. concerned 
in or connected with the operation of the said police ambulance. 
On behalf of three memliers of the Board, viz., the senior County 
Court Judge, the police magistrate and the mayor of the city, it 
is pointed out that they are not voluntary, but are ex officio mcm- 
l>ers of the Board by virtue of s. 850 of the Winnipeg Charter, and 
are not for that reason liable for the accident.

The constitution, |>owers and duties of the Board of Police 
Conn issioners, and the duties of the police and of the city with 
respect thereto, are dealt with in ss. 850 to 872 of the Winnipeg 
Charter. S. 850 provides that there shall be a Board of ( om­
it issioners of Polic e for the city and that such Board shall consist 
of the mayor and two aldermen appointed by resolution of the 
council, the senior County Court Judge of the County Court of 
Winnipeg, and the police magistrate of the city, and that 
.such commissioners shall have the sole charge and control of the |>olice depart­
ment of the city, the iwrsons therein employed, and generally in all mutters 
connected therewith; and for that purpose and for all other purposes connected 
with the good government of the |>olice force of the city they may pass by-laws 
relating thereto.

The following other sections are material, and I quote them 
in full :

836. The |H>liee force shall consist of a chief of indice and as many con­
stables and other officers and assistants as the board from time to time deem
necessary.

H04. The members of such police force shall be up|x»inted by and hold 
their offices at the pleasure of the Board, and shall take and subscribe to the 
following oath:—

I, A.B., do swear that I will well and truly serve His Majesty the King in 
the office of |»olice constable for the City of Winning, with no favors or 
affection, malice or ill-will, and that I will to the best of my jawer cause the 
peace tube kept and preserved, and will prevent all offences against the |M>rsons 
and projHTties of His Majesty’s subjects, and will to the best of my skill 
and knowledge discharge all the duties thereof faithfully and according to law. 
So help me God.

S05. The Board shall from time to time make such regulations as they may 
deem vxjiedient for the government of the force and for preventing neglect or 
abuse and for rendering the force efficient in the discharge of all its duties.

Slid. The constables shall obey all lawful directions, and he subject to the

W iNNim.
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government of the cliief of police, and shall be charged with the special dut> -if 
preserving the peace, preventing robberies and other felonies and misdem(-:u 
ors, and apprehending offenders, and shall have, generally, all the powers an<l 
privileges and be liable to all the duties and responsibilities which belong by 1;« 
to constables duly apjiointed.

869. The Board shall cause a pay list of all men employed to be made <>ut 
monthly, or oftener if required, and the said list, when certified to by the sanl 
Board or a majority of them, shall be taken or forwarded to the comptroller 
who shall, upon being satisfied as to the correctness of the same, instruct the 
l reasurer to pay the same under Ids signât ure.

870. The Board shall, before incurring any expenditure of money in con­
nection with the police department., other than the employment of men, subnut 
and furnish to the council an estimate of the sum or sums required and t be 
purpose or purposes to which the same is intended to lie devoted, and the 
council shall thereupon provide the same in the hands of the treasurer and 
notify the comptroller; and the Board thereafter may draw on account of and 
apply the same or any part thereof for the purposes mentioned in the estimates.

The so-called motor ambulance was acquired in 1911, and the 
method of its purchase was as follows:—On April 7, 1911, the 
Hoard of Police Commissioners decided to request the Board «if 
( 'ontrol of the city to call for tenders for a “50 and 00 horse-power 
jKilioe automobile patrol and ambulance combined,” and this 
request was communicated to the Hoard of Control through its 
secretary by letter on April 12, 1911. Pursuant to this request 
tenders were called. On May 9, 1911, the Hoard of Control was 
notified that the Board of Police Commissioners recommended 
the acceptance of the tender of Breen Automobile Co. for the 
“Speedwell Police Patrol and Ambulance” for the sum of $5,950. 
On the same day the Hoard of ('ontrol sent a recommendation to 
the council that “in accordance with the recommendation of the 
Hoard of Police Commissioners the tender of the Breen Co. for 
the Speedwell Police Patrol and Ambulance Automobile1 be 
accepted,” which the council, also on the same day, adopted

The Hoard of Police Commissioners on June 9, 1911, passed 
its estimates for the ensuing fiscal year and on June 12 sent the 
same to the Hoard of Control. These estimates included an item 
for “police patrol (auto) $5,950.” The machine was supplied on 
or al>out October 11, 1911. Breen’s account for $5,950 was 
passed by the Hoard of Police Commissioners on October Id, and 
was paid by the city's cheque on November 7, 1911. The city 
has a garage adjoining the central police station in which all the 
automobiles owned by the city are kept, and the new police patrol 
and ambulance was and has always been kept in the same place. 
It has always been used and controlled exclusively by the police.
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Fogg was first appointed to the force and sworn as a constable 
in 1910. In February, 1914, the Chief of Police transferred him 
to the motor patrol and ambulance as chauffeur and the transfer 
was subsequently confirmed by the Board of Police Commis­
sioners. From that time until August, 1915, Fogg's special duty 
was driving this ambulance.

It was conceded that according to well settled principles of 
law none of the defendants can be held liable for anything done 
by the police qua police.

Municipal government as it exists in Canada is of a dual or 
mn jMisite character. A municipality is entrusted with certain 
powers of government for the benefit of the inhabitants in their 
local or corporate limits as distinct from the interest of the public 
at large. It also is given certain powers to be used for the benefit 
of the community at large as a convenient method of exercising 
some of the functions of government. In the former cast» civil 
res|M>nsibility attaches to the municipality, its servants and agents, 
just as in the case of any other corporate body. In the latter case 
the officers elected or appointed by the municipality are not 
regarded as servants or agents of the municipality appointing 
them, but as public officers acting in the public interest, for whose 
conduct civil responsibility does not attach to the municipality. 
Dillon, 5th ed., par. 1655; McSortei/ v. Si. John (1881), 6 ('an. 
S.C.R. 531; McClearc v. Moncton (1902), 32 ('an. S.C.R. 106; 
(larbutt v. City of Winnipeg (1908), 18 Man. L.B. 345; Nettlcton v. 
Cnscott (1910), 21 O.L.K. 561, and cases collected in note 27 
Anno. Cases, 1280, 28 Anno. Cases 471.

This principle of law is recognized and applied by both the 
Canadian and the United States courts, but in the application of 
the principle there has been some divergence. For example, in 
the United States the operation of a fire brigade and water works 
are placed in the latter category while by the Canadian courts 
they are placed in the former: Ucskcth v. City of Toronto ( 1898). 
25 A.R. (Ont.) 449; Shaw v. City of Winnipeg (1909), 19 Man. 
L.R. 234.

According to both systems it is well settled that |iolicc officers 
hill within the latter class and that neither the municipality nor 
tin- commissioners of police, where the administration of the force 
i> committed to such a body, is liable for the acts of its |>olice qua

MAN.
lx. It.

MathorH,
C.J.K.H.
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police: Dillon, par. 1656; Wishart v. City of Brandon (1887 
1 Man. L.R. 453: McCleave v. Moncton, supra.

But it i« contended that either or lx>th may Ik* held liable1 I'm 
the negligent act of a policeman within the scope of his employ­
ment but outside the scope of his duties qua a policeman.

It will not be denied. I think, that an employee who ordinaril 
ljears the character of a |x>lice constable may l>e authorized in 
perform duties of a local or corporate character having no relation 
to his public police duties, that might just as appropriately he 
perfonretl by a person who was not a police constable, and if in 
the performance of that duty damage was occasioned to another 
by the employee’s negligence, the municipality could not escape 
liability because of the mere fact that the offender happened in 

be a police officer.
Before taking up the question, cou mon to all the defendant - 

of whether or not the operation of a police ambulance for the 
purpose for which this one was acquired and used was or was not 
an essential part of the public duty of a police force, I propose to 

ileal with two points concerning the liability of the city alone 
The first is, was Fogg the agent or servant of the city upon any 
view of the circumstances, and secondly, is the city liable as 
“owner” under s. 63A of the Motor Vehicles Act?

First as to the question of agency. It is clear that no liability 
can be fastened upon the city unless it can be held responsible for 
the acts or conduct of Fogg, and it cannot be held responsible for 
his acts or conduct unless he were an officer, servant or agent of 
the city.

When it is sought to render a municipal corporation liable for the acts of 
servants or agents a cardinal inquiry is, whether they are the servants or agents 
of the corporation. Dillon on Corporations, 5th ed. vol. 4, par. 1655.

Lord Herschell, in BaumwoiU v. Fumess, (1893) A.C. 8. at l«i. 

lays it down as an indisputable proposition of law 
that a liability by reason of a wrong or a tort can only be established by proving, 
either that the person charged himself committed the wrong, or that it was 
committed by his servants or his agents acting within the sco|je of their 
authority.

If any further authority were required for such a well-known 
principle of law, it will lx; found in McCregor v. Township of 
Harwich (1899), 29 Can. S.C.R. 443. That case turned on the 
entire absence of evidence by whom the oljstruction was placed 
on the road; but the Chief Justice said that even if it had been
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shewn that it had I icon placed there by authority of the path- 
master he would want to consider how far the municipality could 
be held liable for the acts of such a statutory officer.

A servant is u person subject to the command of his master as to the man­
ner in which he shall do his work, ;ar Brum well, L.J., in Ye m rut v. \ nukes 

isHO), 0 Q.B.D. 530, at 532,
and in Quantum v. Burnett (1810), 0 M. A: W. 400, 151 1-1.R. .500. 
Karon Parke said, p. 509, that the person liable for the acts of a 
wrongdoer as master is
Ik- who selected him as Ills servant from the knowledge of or belief in his skill 
and care and who could remove him for misconduct and whose orders he was 
I » mnd to receive and obey.

In Heven on Negligence, 3rd ed., vol. 1, at 327, it is said that 
i lie test in this class of cases is the same as in ordinary cases where the matter 
m dispute is whether the relation is that of employer and employed, who 

has put the agent in his place to do that class of acts?" To arrive at the 
answer to this, four questions are to be answered: (1) Bet ween whom is the 
employment for service made? (2) By whom is payment of wages made? 
;ti Who has the |K>wer to discharge? (4) And, most im|x>rtant of all. whose 

orders is the employed bound to obey?
The fact is that Fogg was not employed bv the city, neithei 

was he I found to oliey any orders emanating from the city, nor 
had it any power to discharge him. It appropriated the money 
required to pay his wages, but it did not fix the rate. Tested by 
any of the recognized rules for determining whether or not the 
relationship of principal and agent or master and servant sub­
sisted between the city and Fogg, the answer must lie he was not 
the agent or servant of the city.

As stated by Boyd, (\, speaking with reference to similar 
legislation to ours, in Kelly v. Harton (1895), 2(> O.R. (JOS, at 023:

Police constables are not the agents of the corporation, but are inde- 
l-iidfntly ap|Kiintcd by t he board of police commissioners.

It »vas argued, however, that the operation of an ambulance is 
not the duty of a police department nor was the city obliged by 
law to operate one; that no matter what form the transaction 
respecting the purehase and operation of this ambulance assumed 
it was in substance the voluntary purchase of such a vehicle by 
the city and the delegation to the police of the duty of operating 
it on the city’s behalf and as the city's agents. Counsel for the 
plaintiff put the case in this way: He said that the city had volun­
tarily undertaken to do, for the benefit of the municipality, that 
which it had power to do but which it was not bound by law to do;

MAN. 

k it

WlNXII-Ki,.
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that it had delegated to the police the doing of that which niigln 
just as well have been delegated to the fire brigade or the street 
commissioner. From this premise, he argued that the city was 
liable upon the principle upon which Hesketh v. Toronto, 25 A.I! 
(Ont.) 440, Shaw v. Winnipeg, 19 Man. L.R 234, were decided, 
or that the police commissioners were the “statutory agents” of 
the city according to the ratio decidendi of Young v. Cravenhur'
11910), 22 O.L.K. 291, attira ed ( 1911), 24 O.L.R. 407, and Scott \ 
Hydro-Electric Commission of Hamilton (1914), 7 O.YV.N. 385.

I do not think the circumstances attending the purchase and 
operation of this ambulance ujxjn any fair construction sustain 
the premise's upon which plaintiff's counsel based his argument.
I have, heretofore, stated these circumstances and need not here 
repeat them. They shew that the decision to operate a motor 
patrol and ambulance as part of the police equipment was taken 
by the police commissioners and not by the city and that all tin* 
city did was to comply with the request of the commissioners to 
advertise for tenders for a patrol and ambulance and to appropriati­
on* money required to pay for the vehicle selected by the con 
missioners. The police commissioners and not the city decide It 
operate a police ambulance, using for that purpose their own 
employees independently appointed and controlled by them.

In Maxmilian v. City of New York (1875), 02 N.Y. Hit), an 
attempt was made to hold the City of New York liable for tin 
negligence of the driver of an ambulance owned by it but operated 
by the commissioners of charities, a body in many respects similar 
to the Board of Police Commissioners. The action failed on tin 
ground that the driver was not the agent or servant of the cit 
as will appear by the following extract from the judgment, p. 109 :

The driver, the negligent actor, was the servant of the commissioners 
. . . He was appointed by them and put in charge of property of the defend­
ant which was under their esiiecial control. He was under their control onh 
liable to direction and removal by them only. He received his compensai inn 
directly from them, at a rate fixed by them. . . . He could have but one 
sujierior liable for his negligent acts. The defendant was not that su|H-rior; 
for he was not its servant by immediate appointment, nor was he its sub-ser­
vant; for the commissioners though ap|>ointed by the defendant in obedience to 
the statute were selected to |ierform a public service not peculiarly local or 
< irporate, because that mode of selection was deemed expedient by the legis­
lature in the distribution of the pow-ers of government and are independent of 
the defendant in the tenure of their office and the manner of discharging their 
duties, are not to be regarded as servants or agents of the defendant for whose
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nets or negligence it ia liable, but as public or atate officers with the powers and 
duties conferred upon them by statute.

MaxmWan v. New York, m/rra, whs decided by a very eminent 
judge and the law. as declared by h«m, lias been accepted ami 
followed l>oth in the Vnited States and Canada. Reference way 
also be made to Moir v. ('ity of Halifax (1803), 25 N.S.R. 211.

No doubt the city might have acquired an ambulance on its 
own Itehalf an 1 caused it to be operated by its own servants, or it 
might have requested the Hoard of Police Commissioners or the 
n embers of the police force or the officers of any ot her city depart­
ment to operate it, retaining the right of control over them as to 
the manner in which it should be used. Even then I am far from 
convinced, for reasons hereinafter stated, that the city would lie 
liable for the negligence of the driver. But it is sufficient to say 
that nothing of that kind was done.
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Iii Henkelh v. Toronto, supra, and Shaw v. Winnipeg, supra, 
the circumstances were very different. In the former the city 
undertook to establish and maintain a tire department and in the 
latter a waterworks department, in Inith cases to In* operated by 
officials directly appointe!I and controlled bv the city. Whether 
or not the action could have been sustained oven had the work 
undertaken lieen for the lienefit of the public generally and 
not of a local or corporate character may lie open to question. 
I’pon the question of in which category the operation of this 
ambulance naturally falls, 1 shall have something to say presently, 
but in the meantime I desire to point out that there is nothing in 
either Hesketh v. Toronto or in Shaw v. Win ni pit/ pointing to the 
conclusion that Fogg should be regarded as the servant of the city.

The eases of Youny v. (Iravcnhurst, supra, and Scott v. Hydro- 
lücdric Commission of Hamilton, supra, are also clearly dis­
tinguishable. In each of these cases the municipality had under 
the authority of a statute created a commission for the purpose of 
operating an electric plant owned by the municipality. The 
effect of the statute was to permit the council, instead of acting 
itself, to authorize, by by-law, commissioners to act for the cor­
poration. Commissioners were appointed as a convenient method 
of operating the electric plant belonging to the corporation. The 
council was at perfect liberty to operate the works through its own 
officers had it deemed that course advisable. It chose to commit
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that duty to commissioners «‘looted by the corporation at large 
The o| mat ion of an electric plant for the purpose of selling light 
ami power to the citizens is an enterprise of a purely local and 
corjxirate character, and in no sense is it one of the government 
agencies of the state discharging duties imposed for the general 
public benefit. It seems to ire there was no escape from the con­
clusion that under these circumstances the commissioners were 
agents of the corporation.

The city is in a very different ixisition with respect to tin 
jxilice commissioners. The statute givi^ the city no option in 
the matter. As to three out of the five constituting the Board it 
has no choice. The legislature has said who th«‘se three member- 
shall be. It is only in the event of the office of County Court 
Judge or police magistrate being vacant that the city has any 
voice in the selection of any of these three, ami then only during 
the vacancy. It is not at liberty to dispense with the Board and 
manage the police through its own officers. The city’s 1 Milice force 
must be apjxiinted, managed and controlled by commissioners of 
ixilice, not because the city wills it, but because the legislature 
says it is to be so. In the cases mentioned the commissioner- 
were scltx'tcd and elected by the inhabitants, those constituting 
the cor|x>ration. In the case of the jKilice commissioners the city 
has no discretion either as to their constitution or dutic»s, both ol 
which are pivscrilied by statute. Their authority is not derived 
from the corjioration and they are not subject to its control. It 
would be going a long way beyond the principles of the two cases 
relied upon to hold that the police commissioners were the statu» 
tory agents of the city.

It is said that the city might at any tin e have resumed posses 
sion of the ambulance and placed it in control of some other depart 
ment. Assuming that it had that right, what conclusion does it 
lead to? Not surely that the police were agents of the city, but 
only this, that the city might have taken it out of the |M>ssession of 
those who were not its agents and over whom it had no control 
and have placed it in charge of those over whom it had control.

In Mock v. Lake Winnipeg Shipping Co. (1015), 24 D.L.K. 
128, 25 Man. L.lt. 304, a verdict was rendered against I Kith tin 
City of Winnipeg and the company because the plaintiff’s horses 
were frighten«*d and caused to bolt by the negligent operation by

i
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the city of a steam wagon which it had hired from the company. MAN. 
together with the services of the company’s engineer. The Court K. H. 
of Appeal set aside the verdict against the company on the ground Rowlks 
that the wagon was at the time under the direction and control *'•

( ITT OK
of the city and not of the oompanv. Winnipko.

I come, therefore, to the conclusion that neither the jxdice 
commissioners nor Uogg were the agents or servants of the city 
for whose acts the city is responsible upon the principle of rex/xn)ri­
val xupnrior.

The next ground upon which it was contended that the city is 
liable is under s. 03A of the Motor Vehicles Act, introduced in 
1015 by c. 41, s. 14. This section is as follows:

63A. In ull cases when any loss, damage or injury is caused to any person 
by a motor vehicle, the person driving it at the time shall be liable for such 
loss, damage or injury, if it was caused by his negligence or wilful act, and the 
owner thereof shall also be liable to the same extent as the driver unless at the 
time of the injury the motor vehicle had been stolen from him or otherwise 
wrongfully taken out of his fiosaession or out of the itosscssion of any person 
entrusted by him with the care thereof.

This section makes the owner liable for the negligence or wilful 
net of the driver unless the motor hud lieen stolen or wrongfully 
got out of the possession of the owner or of any person entrusted 
by him with its care. Under it the question of agency is imma­
terial. It makes the owner responsible for the negligence or wilful 
act of the driver whether the driver was or was not his servant 
acting within the scope of his employment. But the word “owner" 
does not always mean the person in whom the legal title is vested. 
As said by Meredith, C.J.O., in Wynne v. Dolby (1913), It) D.L.R. 
719. at 714, 30 O.L.R. 67:—

The word “owner” is an elastic term, and the meaning which must be 
given to it in a statutory enactment depends very much upon the object the 
enactment is designed to serve.

The purpose which the legislature had in view when, in 1915, it 
introduced s. 63A into the Motor Vehicles Act may be gathered 
Iront the attendant circumstances.

The Ontario Motor Vehicles Act, 2 (ieo. V. c. 48, s. 19 (R.S.O. 
1914, c. 207, s. 19), provided that
the owner of a motor veliicle shall be responsible for a violation of this Act. or 
tor any regulation prescribed by the Lieutenant-Governor in Council.

In Decern lier, 1913, it was held by the Appellate Division of the 
High Court of Justice of Ontario in Wynne v. Dolby (1913), 13 
!> UU 569, 29 O.L.R. 62, that the word “owner” as used in the
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section quoted did not include an automobile manufacturing 
company which had delivered to a purchaser an automobile 
receiving only a part of the purchase price upon an agreement 
that the title-ownership should not pass from the company until 
the balance of the price was paid in full, with the right to resume 
possession at any time if default were made in paying the pur­
chase money or if for any cause the vendor had reason to feel 
insecure. While the car was in the possession of the purchaser 
ami before payment the plaintiff was injured through the negli­
gence of the driver employed by the purchaser. The plaintif! 
sued the driver and subsequently added as defendants the pur­
chaser and the manufacturing company. It was sought to hold 
the company liable as “owner” under the Act. Kelly, .1.. p. 5711. 
before whom the action was tried with a jury, dismissed the action 
against the company upon the ground that it was not an “owner 
within the meaning of the Act.

The legislators (he said) intended to reach the person who, having the 
control and management of the motor vehicle and having an interest such ah 
that of a bond fide purchaser, is concerned in securing a pro|>er driver or 
operator and who should under the intention of the Act be responsible for t fi­
nds of the jierson to whom, as servant, employee or agent, he intrusts it-
o | «ration.

This decision was unanimously affirmed by the Appellate Dix > 
sion, consisting of Meredith, C.J.O., Magee, Hodgins, .1.1.A., and 
Sutherland, .1. The Chief Justice, in delivering the judgment 
the court, said, p. 715:—

The purpose of s. 19 was, I think, to avoid any question being raised u> 
to whether a servant of the owner, who was driving a motor vehicle when tin- 
violation of the Act or regulation took place, was acting within the scojæ of 
his employment and to render the jierson haring the dominion over tin- 
vehicle and in that sense the owner of it, answerable for any violation in tin- 
commission of which the vehicle was the instrument, by whomsoever it might 
be driven, and I do not think that it can have been intended to fix the vcr> 
serious responsibility which the section imposes upon one who, like tin- 
respondent (the company), at the time the accident hap|>ened, had neither tin- 
possession of, nor the dominion over the vehicle, although he may have been 
technically the owner of it in the sense in which the owner of the legal estate 
in land is the owner of the land.

In (.'ill/'k v. Oakley (1914), 20 D.L.R. 550, 31 O.L.R. 003. it 
was hold by Mulock, C.J.Ex., (’lute and Sutherland, .1.1., Riddell 
and Leitch, J.L, dissenting, that s. 19 of the Ontario Act, as it 
then stood, did not make the owner of a car liable for the negligent 
driving of ;i person who had stolen the ear from the owner, follow-
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ing Wynne v. Dolby, supra. All doubt was net at rest that same 
year by the legislature adding to s. 19 the following words:

Unless at the time of such violation the motor vehicle was in the iiossvssioii 
of a person not being in the employ of the owner who had stolen it from the

In 1914 the ease of Hal paria v. Hulliny, 20 D.L.R. 598, .*>0 ( an. 
S.C.R. 471, was decided, affirming a decision of the Manitoba 
Court of Ap|K»al (17 D.L.R. 150). The defendant’s chauffeur had. 
contrary to instructions, taken the defendant’s car out of a garage 
where it had lieen placed by his master's instructions, and while 
driving it injured the plaintiff. Both courts held that the plain­
tiff could not recover against the defendant, because at the time 
of the accident the chauffeur was not engaged in the performance 
of any act appertaining to the course of his employment. Several 
of the Judges of the ( ourt of Appeal drew attention to the absence 
front the Manitoba Motor Vehicles Act of any provision similar 
to that in the Ontario Act affecting the liability of an owner. In 
the Supreme Court. Idington and Brodeur, JJ., expressed regret 
that the law compelled them to decide as they did. And the 
former expressed the hope that the law would be amended.

The word, “owner,” as used in the Merchant Shipping Act, 
1854, has been frequently held not to n can the registered owner 
if lie has parted with possession and control of the ship, but has 
been restrained to the person who either by himself or his master 
or other authorized agent manages and controls her: .1 teiklereiil v. 
Wist ( 1870), 1 (j.B.D. 428; Hughes v. Sat fur la ml ( 1881), 7 Q.R.D. 
Hit); The Leminyton ( 1874), 2 Asp. M.L.C. 175, 32 T.L.R. 69: 
The Happer No. 66, |1908| A.C. 12b.

It was after attention had been thus drawn to the defect in 
the Manitoba law and after the term “owner” had received the 
judicial interpretation given it in Wynne v. Dolby, supra, and in 
the other cases cited, that s. 63A was added to the Motor Vehicles 
Act in April, 1915. It can scarcely be doubted that the purpose 
was the same its that ascribed to the Ontario Legislature in enact­
ing the Ontario provision, and that it was not intended that the 
word “owner” as used in our Act should have any more com­
prehensive meaning than the same word has in the Ontario Act. 
I he object was to make it im|>ossil>lofor an owner to escape liability 
upon the ground upon which Hnljtarhi v. Hulliny, supra, was

MAN.
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decided. It wax not intended to comprehend a penon or cor­
poration who, though technically the owner, had “neither the 
l>osscssion nor the dominion over the vehicle” nor any control 
over the driver.

The defect in the law |>ointod out in HaJ[tarin v. liulliny is 
fully covered by such a construction of the Act. It makes an 
owner responsible for the “negligence or wilful act" of the driver 
who in under his control, subject to his directions, and liable to Ik? 
disciplined or dismissed for disol «edience. If the Act also made 
liable a person who was only technically owner, but who had not 
the possession of or control over the machine, who did not api>oint 
the driver or presents* his duties, who had no cont rol over him or 
power to issue orders to or discipline or dismiss him for miscon­
duct. it would have done much more than reiiedy the defect 
|fointed out in llaipmin v. liulliny, and would have in.|>osed an 
almost intolerable hardship u|>on motor car owners.

Having in mind the defect in the law which s. t$3A was intended 
to remedy and the interpretation which had already I wen put upon 
the term “owner” as used in similar Ontario legislation, and in 
the Merchants Shipping Act, I am of opinion that the legislature 
did not intend to comprehend within tin* term “owner” a person 
or corporation whose relationship to the motor vehicle was that of 
the city to this motor ambulance.

As to the Board of Police Commissioners it is claimed that 
Fogg was their employee and that they are liable as a Board for 
his negligence and in any event they are liable under the Motor 
Vehicles Act as owners. On the other hand, counsel for the 
Board argues that a non-suit should la* entered with respect to 
them because: (1) The Board is an agency of the state appointed 
by the state to perform a public duty and cannot la* held liable 
for anything done in the discharge of such public duty. (2) The 
relation of master and servant did not sulmist between the Board 
and Fogg, the driver, and the principle of rex [tondent m/terior does 
not apply. (3) The Board has no property and there is no fund 
out of which damages could be paid. The statute provides no 
means of realizing a judgment against the Board, thus indicating 
an intention that the Board should not lx* liable.

The Board is by statute placed in 
sole charge and control of the .police department of the city, the persona therein
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employed, and generally all matters connected therewith. The |x>lice force MAN.
■hall consist of a chief of police and as many constables and other officers and ^ ^
assistants as the Board from time to time deem necessary
to lx; appointed by and hold their offices at the pleasure of the Bowuw
Board. The Board shall
make such regulations as they may deem expedient for the government of the Winnipku. 
force and for preventing neglect or abuse and for rendering the force efficient

<\J k Hin the discharge of its duties.
The constables shall obey all lawful directions and la* subject to the gov­

ernment of the chief of police and shall be charged with the special duty of 
preserving the peace, preventing robberies and other felonies and misdemean­
ours and apprehending offenders and shall have generally all the |towers and 
privileges and be liable to all the duties ami resitonsibilities which belong 
by law to constables duly appointed.

It will be noted that the “police force" consists not of con­
stables alone, but as many “other officers and assistants’’ as the 
Board deems necessary. The contention of the plaintiff is that 
although the Board is not responsible for the acts of a constable 
acting as a constable, it is responsible for his acts in any other 
capacity, and is of course responsible for the memlx»rs of the force 
who are not constables although necessary for the efficient adminis­
tration of the whole force. It was not indicated exactly where the 
line should be drawn between acts performed as a constable and acts 
performed in another capacity. In other wonts, when is u con­
stable not a constable? This vehicle was a patrol and ambu­
lance combined. It is admitted that the operation of a patrol is 
a proper part of a policeman's duty. Is it to he said that the 
driver is acting qua policeman if lie has a prisoner for a passenger, 
hut not so if the passenger is a person accidentally injured ou the 
street? Is the line to be drawn at acts which a constable alone 
«•an legally <lo? Clearly not. because a great part of the work 
ordinarily done by a constable could as legally be done by a person 
not a constable. For example, it has been held that a municipal 
corporation is not liable for a trespass committed by police con­
stables while searching in a river for the Ixxly of a drowned person: 
(iillnwr v. Salt f^ake City ( 1907), 12 L.R.A. 537 : nor for negligently 
shooting at a dog at large contrary to a by-law: Moss v. Augusta 
« 1894), 20 S.E.R. 053: Culm’ v. City of Streator (1889). 130 111. 
238; (libney v. Town of Yorkton (1915), 31 W.L.R. 523; nor for 
injury due to the negligence of a constable appointed to enforce a 
pound by-law while driving a cow to the pound: (livens v. City of 
Cans (1803). 24 S.W.R. 074. Surely if the enforcement of a by-law
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hardly be said that he was acting otherwise in conveying a |ierson 
accidentally injured on the street to an hospital.

In 1YitUrrludtam v. City of Lontion (1901), 1 O.L.R. .">40, affirmed
Mather*.
C J.K.B.

in ap|>eul, 2 O.L.R. 105, it was held that the defendants were not 
liable for the negligence of the driver of a horse-drawn police 
patrol. The defendants in that case occupied a position similar 
to, and had practically the san e powers and duties and responsi­
bilities as, |x>lice commissioners under our Act. The driver in 
that case was a constable who had Urn duly sworn as such, but 
who hud Urn assigned to the special duty of driving the patrol, 
just as in the case of Fogg. The argument was made in that 
case that the operation of a patrol was no part of the duty of the 
commissioners ami the principle of //enketh v. Toronto was invoked, 
but without success.

It is worthy of note that the Hcsketh case, on which the plain­
tiff relied, was decided by Burton, C.J.O., Osier, Maclemmn. 
Moss and Lister, JJ.A., and the Winterbottom case by Armour 
C.J.O., Osier, Maelennan, Moss and Lister, JJ.A.

It may l>e, as was contended, that the commissioners were 
under no legal duty to operate an ambulance; but neither can 
they be compel let l by any legal process that I know of to appoint 
or maintain an adequate or any numt>er of police constables nor 
to equip them with truncheons or to supply the force with a police 

", or any of the other aids to efficiency which a well-equipped 
l>olicc force at the present day possesses. But whether the duty 
was or was not imposed by law, it will not be denied that tin 
operation of an ambulance for the purjx>se for which this one was 
used, namely, to take from the streets to an hospital or their 
homes persons in need of that mode of conveyance either from 
accident or sudden illness is a proj>er police function, and in my 
opinion the Board was, in acquiring and operating this ambu­
lance, acting well within its implied authority. The taking charge 
of ami caring for j>eople accidentally injured upon the streets <>t 

the city has always lieen regarded as one of the functions of the 
police, and it is a duty which the police have uniformly performed. 
It is of great public importance that |x*rsons injured on the street- 
and in need of hospital or medical or surgical aid should receive it

4
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as expeditiously as possible. Formerly, the police were in the 
habit of hiring a cab or of impressing a passing vehicle when 
called u|X)ii to discharge that duty, but it is obvious that their 
efficiency in that respect is promoted by having placed at their 
disposal a vehicle designed for the purpose1. I think, therefore, 
that the jiossession of an ambulance was essential to the pro|x*r 
and efficient performance by the police of an important part of 
their public duty and in driving it on the occasion in question 
Fogg was discharging his public duty as a policeman.

It is next sought to hold the commissioners liable upon the 
ground that they hud sanctioned the driving of this ambulance at 
a speed in excess of that allowed by law. It appears that the 
chief of police from time to time issued general orders relating to 
the use of patrol ami ambulance vehicles. One, No. 3tiU, dated 
October 14, 1911, states the uses to which the ambulance is to be 
put and the duty of chauffeurs. Another, No. 795, dated Febru­
ary 25, 1914, said that

The ambulance wagon may be driven in case# of great emergency, namely, 
taking persona seriously injured to the hospital, at a sjieed of 25 miles an hour.

These orders were issued by the chief of police u|R>n his own 
responsibility. 'There is no evidence that they were ever laid 
IX!fore the Board or that the Board was aware of their existence. 
Indeed, the evidence shews the contrary to he the fact. The chief 
of police had, of course, no jjower to authorize a speed in excess 
of that allowed by law. Those in charge of the ambulance, as 
well as Fogg, on this occasion lielieved, and 1 think rightly, that 
the case was one of great emergency within the meaning of this 
general on 1er, but that circumstance would afford them no defence. 
The statute makes all constables subject to the govertui cut of the 
chief of iKilice and in driving at the excessive speed utturned at tin- 
time of the accident Fogg was not performing a duty imposed on 
him by the Hoard, but was acting pursuant to the orders of the 
chief of jHjlice. He was at the time under the immediate control 
ol a sergeant of police, who occupied a seat beside him and to 
whose orders he was Ixmnd to conform. This brings the case 
within the principle of Stanbury v. Exeter, [1905| 2 K.B. 838. 
< hi this ground also 1 think the Board was not liable.

But there is still another ground upon which 1 think a judg­
ment cannot be recovered against the Board. It has been created

MAN. 
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by the statute a bare administrative agency without property, 
assets or funds out of which any judgment recovered against it 
could be realized, and it has no means of levying any taxes or 
rates or of acquiring any property or creating any fund for tin- 
discharge of a judgment. A judgment against it would lie abso­
lutely futile. It could not be compelled to place a sum in it> 
estimates to pay the judgment, and even if it did so, there is no 
power by which the -ity could be con polled to provide the money 
This phase of the ease is referred to in Winterbotlom v. London 
l*olice Commissioners, supra, at p. 555, and is made one of the 
grounds of the judgment of the Court of Appeal in Bainbridyt v 
The Postm osier-(leneral, [1906] I K.B. 178. It was sought to 
fasten liability upon the postmaster-general in his official capacity 
for the default of a subordinate» of the telegraph department over 
which he presided. Collins, M.K., at p. 190, says:

There is no provision in the sections of this Act, providing for any fund 
out of which damages should he paid by the postmaster-general. The revenue 
of the country cannot he reached by an action against an official unless there 
is some provision to be found in the legislation to enable this to be done.
And Mathew, L.J.. by whom the* only other judgment was deliv­
ered, said, at p. 191:—

Further, if the postmaster-general is to be placed in a position of liability. 
whether official or personal, some provision would have been made to protect 
him from charges due to the defaults of the subordinate officers of the post 
office. There is not a provision to that effect.

It is not a case of pleading poverty as a defence, as appeared 
to be the case in Wheeler v. Commissioners of Public Works, [190tf| 
2 Ir. 202, so much relied upon by the plaintiff. Besides, in that 
case, the commissioners had a valuable property vested in them, 
viz.. St. Stephen's Green, Dublin, and had the right to receive 
gifts. There are some expressions in the judgments which would 
indicate that they thought it a matter of indifference whether m 
not a body such as the defendants had or had not lieen provided 
with the means of payment. If a clear intention appeared that 
they should be liable for damages, 1 agree that the fact that no 
means of payment had been provided would not entitle them to 
immunity. But the inference to lie drawn from the absence in 
the Act of any provision for payment is that it was not intended 
that there should lie any liability.

As to the Motor Vehicle Act , the legislature created the Board 
of Police Commissioners without capacity to own anything, and

1
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it is not to tie presumed that, by this Art. it was intended to com­
prehend within the term “owner” a body from whom it had with­
held the right to lie an owner or to take away from it the immunity 
from liability which it previously enjoyed.

It only romains to consider the case of the individual defend­
ants. The basis of the claim against them is that «hey did soine- 
tliing which as a Board they had no authority to do. I have 
already indicated my opinion to be to the contrary. There is no 
evidence that individually they did anything; all they did was as 
a Board. If either individually or as a Board they had authorized 
I'ogg to drive this ambulance at a speed of 25 miles per hour, they 
would have made themselves parties to the act. But they did 
nut do so. The order allowing that speed was promulgated by 
the chief of police on his own responsibility, not as a servant of 
the commissioners or in pursuance of any authority derived from 
them, but in assuireil discharge of his public duty under the 
statute as the governing officer of the force. The mendiera of tIn­
board are not the same from year to year. There is nothing to 
shew that the individual defendants were members of the Board 
when the order of February 25, 1914, was issued. The individual 
defendants might have sanctioned something that was done 
Indore they liecame members of the Board, but the onus was 
upon the plaintiff to shew that they had done so.

It is contended that they are culpable if they did not know 
that such an order had been issued. In other word*, that they are 
estopped from denying knowledge of what the chief of jxilice had 
done. If the chief of police were the servant of the Board and 
had issued this order within the scope of his authority as such 
servant (which for reasons already given I think lu- was not), the 
Board would probably not be heard to deny responsibility for his 
act. Whatever the relationship lietween tin* chief of jxilice ami 
the Board, there is no pretence that he was the servant of the 
individual members so as to make them vicariously liable. They 
could only lie held liable if it were shewn that they individually 
associated themselves with the act complaine«l of. There is not a 
tittle of evidence that all or any of them did anything of the kind.

I can see no ground whatever upon which any liability can 
attach to the individual defendants.

For these reasons the action must lie dismissed as against all 
the defendants with costs if costs are asked for.

s—45 d.l.k. Action (lixmixserf.

MAN.

K. B.

BOW LBS

WlXNIPKii.

Mather».
O.J.K.B.
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MEDICINE HAT GRAIN Co. ?. NORRIS COMMISSION Co.
Albert a Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck ami 

Hyndman, JJ. January, 9, 1919.

Brokers ($ I—2)—Grain exchange—Margin transactions—Criminal 
code, sec. 231—Set-off against legal transaction.

One who knowingly is a party to and acquiesces in a transaction 
inhibited under s. 231 of the Criminal Code cannot set-off an amount 
owing under such transaction from a member of a company against an 
amount due to such company from a legal transaction.

Appeal by plaintiff from the* trial judgment in an action for 
the balance of an account. Reversed.

/. C. Hand, for appellant ; .4. //. Clarke, K.C., and Hu(]h 
Phillips, K.C., for respondents.

Harvey, C.J.:—In June, 1914. one Ciinther and one Finlay 
formed a partnership under the name of “F. M. (iinther Land 
Company,” for carrying on a real estate and insurance and com­
mission agency. During that year Finlay took no active part 
in the business. In the fall or winter they conceived the idea of 
carrying on farming operations on a considerable scale during the 
following season, for which they needed to obtain outside capital 
They approached one, Yuill, who declined to advance money as an 
ordinary loan, but agreed to make an advance to a partnership 
in which he was to be a silent partner. In pursuance of the 
arrangement an agreement was entered into between the three 
parties on March 5, 1915, which declared (iinther and Finlay 
to be general partners, and Yuill a special partner, under the 
provisions of the Partnership Act, the term to commence on the 
date of the agreement and end on December 1 following. The 
name of the partnership was declared to be The Medicine Hat 
Wheat Co. The lands on which the farming operations were to 
be carried on were specified as those which (iinther had in the 
meantime leased for the year 1915. Those lands comprised 5,000 
acres at a rental of $10,000 with an option of another thousand 
at a corresponding rental. Provision was made for division of the 
proceeds of the operations and other matters.

A certificate of the partnership was duly filed as provided 
by the Partnership Ordinance. The general partners were, of 
course, to have charge of the operations, and as they already had 
an office for their other business, it was used as the office for the 
Wheat Co. The defendants carry on business as grain com­
mission brokers at Winnipeg, and have a branch at Calgary, 
which in 1914-15 was under the management of one, Hoenisch.

1
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The plaintiffs purchased some 5 or G.(KH) bushels of seed wheat 
through the defendant’s Calgary office, and during the season 
Hoenisch kept the prospective crop in view with the hope of 
handling the sale of it in the fall. In August he visited Medicine 
Hat and saw Ginther and Finlay in the office of F. M. Ginther 
Land Co., and later in the month he advised them that he thought 
he could sell some August wheat at $1 a bushel. A contract of 
sale was made for the sale of 10,000 bushels which quantity was 
shipped on or lieforc the last day of August. It realized more 
than $1 a bushel. In September. 13,000 bushels were sold through 
the defendants, but at a lower price. During October, the plain­
tiffs shipjied and sold through the defendants alwmt 35,(MX) bushels, 
and in November lietween 5 and 10,(MM) more.

This action is for a balance of about #15,(MM) claimed to Ik* 
still owing in resjiect of the sales.

It is admitted that the amount claimed is a balance due on the 
adjustment of all the sales, but the defeinlants claim that they are 
entitled to hold it and set it off against amounts due them in 
connection with siieeulations in futures bv Ginther on wh.ch he 
hum le many losses.

They claim that their whole dealings were with F. M. Ginther 
Land Co., and that Ginther’s speculations were on liehalf of the 
land company and that, therefore, the right of set-off exists. 
The evidence is most voluminous, the api>eal Ixiok comprising over 

'2,(MM) pages, and the argument liefore us lasted a week. The 
huger portion of the evidence and of the argument was directed 
to the question of whether the defendants were actually dealing 
with the Ginther Land Co., and whether there was in fact a legal 
partnership under the name of the Medicine Hat Wheat Company. 
Apparently the sail e argument was pressed at the trial, for the 
trial judge, McCarthy, J., dismissed the action upon the grounl 
that the defendants were dealing with F. M. Ginther Land Co. 
as principals, and that, therefore, they and not the plaintiffs were 
the parties entitled to sue. He did not dispose of the defendant's 
claim of set-off in their favour, but, on the contrary, expressed a 
doubt as to whether they could maintain it, and declared that the 
dismissal of the action was to lie without prejudice to any action 
brought by the proper parties.

In the view I take of the case, the first thing to lie determined
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is the validity of the defendant’s claim of set-off, liecause then* 
is no room to doubt, that as l>etween Ginther, Finlay ami Yuill 
whatever interest there is in the proceeds of the grain lielongs 
to them in their association under the name. The Medicine Hat 
Wheat Co., ami before the defence was delivered they gave the 

( Nuimiwion defendants particulars of the names of the persons represented by 
that name. If. therefore, the defendants could not maintain 
their set-off against F. M. Ginther Land Co., they have no claim 
to retain any of these moneys, ami the persons who are really 
entitled to them would lie entitled to maintain an action for and 
receive them, regardless of whether they were known in any way 
to the defendants.

In Beamish v. Richardson <fc Sons (1914), 16 D.L.R. 855, 49 
Can. S.C.R. 595, a majority of the Supreme Court of Canada held 
that the respondents in that appeal, also grain brokers of Winnipeg, 
as these defendants are. could not recover for losses sustained 
while acting as agents for the appellant in speculating in futures 
for his benefit. S. 231 of the Criminal Code which is set up in 
answer to the defendant’s claim of set-off declares:—

(The judge here cited the section.)
Now, if Ginther either on his own or on other’s liehalf, was 

doing what the section prohibits and the defendants were knowingly 
assisting in it, it seems quite clear that the transactions were 
illegal, and while the court would not assist Ginther to recover 
back any moneys he had paid, on the other hand it will not assist 
the defendants to recover, by action, set-off or otherwise, com­
pensation for any losses suffered by them.

It is urged that the section in question was aimed at bucket 
shops, as the preamble to the original Act showed, as is pointed 
out by one of the judges in the Supreme Court. That may well 
be, but it by no means follows that even if all the business carried 
on in bucket shops was intended to lie prohibited, the same thing 
was not intended to lie prohibited if carried on in an office in which 
ot her clearly legitimate business is carried on. The point, however, 
is not one which is open for argument in this court. We are 
hound by the judgment of the Supreme Court of Canada, an 
appeal from which was refused by the Privy Council (see 50 Can. 
S.C.R. p. vii), although the decision was only that of a bare majority 
of the court and reversed the judgments in the courts of Manitoba,
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in which only one of 4 judges took the sail e view as the majority 
there. The decision of the House of Lords in l nictntal Stock 
Exchange v. Stmchan, |189ti| A.C. Ititi, leads to imich the same 
result even without the section of our Code.

It becomes necessary then to consider the facts with sufficient 
detail to determine whether s. 231 applies as is contended.

In the fall of 1915, soon after the shipping of the grain com- 
n enced, Ginther came to Calgary and spent most of his time here 
for the pur|M>se of looking after the selling of the grain, Finlay 
on his part looking after the shipping.

As I have already indicated, aliout tio.UOU bushels of wheat 
was sold through the defendant in apparently a legitimate way, 
each car being shipped and sold and an adjustment made in respect 
of each. In many cases advances were* made by the defendants 
upon shipment and Indore sale, but not in all cases. The plaintiffs 
sold some of their grain otherwise than through the defendants, 
but it appears that the greater portion of the sales were made 
through them. Sometimes the statement of adjustment of the 
disposition of the proceeds of the car showed a balance due defend­
ants by reason of the advance having lieen too much, and some­
times a balance due plaintiffs for which in some cases a cheque was 
issued, and in others credit was stated to la* given to plaintiffs’ 
account.

In the meantime, Ginther had liven buying and sidling on 
margins. As early as September 28, he Iniught 30,000 bushels 
of ( )ctober wheat and 40,(MM) bushels of Decern lier wheat, and the 
notice of confirmation states that :—

These transact ions are made subject to the rules and customs of the 
•■xehange at the place of contract, and the right is reserved to close the trans­
actions when the margins are exhausted without giving further notice.

This seems to contemplate, if not an intention, at least a 
possibility that the buyer will not obtain any grain under the 
contract. It is urged by counsel for the defendants that there 
was a real and enforceable contract for actual wheat for every 
purchase or sale that was made, but it may lie observed that the 
statute contemplates such contracts, and declares illegal the 
making of them for the purpose of gain, without the Itonâ fide 
intention of performing them in the ordinary way.

For some time the defendants kept only one account for both 
the margin transactions and the sales of the grain from the farm.
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but the transactions were not confused and settlements were 
made on them separately. Generally in the lieginning a profit 
was made on the speculations in margins, and cheques were given 
from time to time to Ginther for the profits represented by the 
differences in the prices of purchases and sales without any pre­
tence of any actual grain lieing received or delivered. Ginther 
was not a witness at the trial, hut a portion of his examination for 
discovery was put in evidence by the defendants, including the 
following:

Q. I believe in October a separate account was opened with you known as 
the option account? A. I don’t know alxnit that: I told them to keep the 
two separate.

The evidence shows that a separate option account was opened, 
and from it we find that on October 20, he had bought 109,000 
bushels and sold 70,(MX) bushels of October wheat, 180,(XX) and 
180,(XX) of Novemlter wheat, and 575,(XX) and 582,(XX) of December 
wheat, thus leaving him short 7,(XX) bushels of Octolier and Decein- 
ber each. The transactions continued, and the amounts and 
balances varied from day to day. On November 5, when practi­
cally all the grain from the farm had been shipped and a few car 
loads only remained unadjusted, Ginther was 522.000 bushels 
short, or, in other words, had sold that many more bushels than ho 
had Iwnight. On Novemlier 12, he liegan selling May wheat, the 
first transaction l>eing one of 125,(XX) bushels, the result of which 
was that his total was 415,(XX) bushels short. Two days later 
that was increased to 439,(XX) bushels. There were also some 
transactions in oats, which it does not seem important to consider 
in detail.

O11 November 11, Mr. Vuill’s solicitor called on Mr. Roenisch 
and inquired why the plaintiffs were not receiving the proceeds 
of the grain more quickly. Roenisch declined to recognise his 
light to the information asked for, but told him he would give 
Ginther all information. He did, however, state that Ginther was 
short. Alxnit the middle of Novemlier, defendant's Winnipeg 
manager came to ( 'algarv and finding the condition of the accounts, 
he proceeded forthwith to buy grain to cover Ginther's shortages, 
and charged up the losses and held all balances for grain actually 
sold through the defendant’s office.

Ginther’s total option transactions covered nearly 2*4 million
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bushels of wheat. It appears to me absurd to suggest that he 
intended actually to receive or deliver the grain represented by the 
contracts. That his purj>ose was gain is equally clear His 
acts were therefore in direct violation of the section of the Code. 
That Roenisch could have had any doubt of < linthcr's real purpose 
seems to me equally incredible.

It is contended that the defendants were justitital in supposing 
that (linther would protect all his contracts by the grain lie had 
at his disposal or which he could obtain. If his transactions had 
l>een small, one might accept such a view, but lieing of the magni­
tude that they were, it seems impossible. Roenisch knew the 
quantity of grain available and never could have thought, that in 
November Ginther could actually supply or intend to supply 
over half a million bushels of wheat, or that at a later date, when 
he sold 125,000 bushels of May wheat, he could have intended to 
deliver the actual wheat. As Halsbury. L.J., said, in ( 'nvrrsal 
Stock Exchange v. Strachan, supra, at p. 171:

One does not adequately diseuse that question (of sufficiency of the evi­
dence) by taking each part of the case by itself and dissecting the case and 
disposing of this or that piece of the evidence as if it were to Is? looked at alone. 
The whole transaction has to bo looked at.

One has to consider in this case the magnitude of the option 
transactions, the adjustment of the transactions from time to 
time without any actual delivery or receipt of grain, the know­
ledge of the defendant's manager of the condition and quantity 
of the actual crop of grain, the separation of the accounts, and many 
other details, and I find myself quite unable to conclude that 
Roenisch could have had any doubt of (lintlier's actual intentions 
or that he was not actually a party to and assisting in his illegal 
acts. The knowledge of Roenisch is, of course, the knowledge 
of the defendants, but there is indeed one letter passing lietween 
him and his head office which indicates that even the head office 
manager had a pretty fair notion of the sort of business Ginther 
was doing. It is dated October 23, 1915, ami is addressed to 
Norris Commission Co., Calgary, and from the Winnipeg manager. 
On the preceding day, Ginther had sold 95,000 bushels of Novem­
ber wheat and bought 110,000 of December, and on that day he 
had bought 100,000 and sold 80,000 bushels of Novemlier wheat, 
and had sold 100,000 bushels of December wheat. The letter is 
as follows:—
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We received several big orders from you last night and this morning and 
commenced to get worried about these orders for fear you would not get 
sufficient margins. We therefore wired you as follows: “Wire immediately 
who you are making these big trades for, also what margins you are collecting.”

We then received your reply: “ Ginther trading most large orders last 
four cure in advance balance 4,000.”

To this we replied: “How much Ginther got open now; remember you 
are playing with fire. Its fine if secure, rotten if otherwise.”

We now have your wire reading : ‘ ‘ Ginther short 65 November and Decern - 
her just got two more bladings safe as church.”

We are certainly pleased to note this account is in such good shape as it 
certainly looks like an attractive one. Nevertheless, as we understand it. 
Ginther has not much in the way of liquid assets back of him and we want 
you to realize how serious a matter it is to handle trades of the size Ginther is 
trading in unless absolutely secured all the time.

It is to lx; noted that the writer is not worried over the nature 
of Ginthers transactions hut over the financial risk the defendants 
may he inclining.

I am of opinion then, for the reasons stated, that the facts 
of this case bring it flatly within the decision of Beamish v. Rich­
ardson, and that, therefore, the claim by the defendants in respect 
of the losses incurred by reason of (outlier's trading cannot lx* 
maintained even against him or the Land Cxi., and. therefore, 
certainly not against the plaintiffs.

The defendants then have no standing to question the effect 
of the agreement between Ginther, Finlay and Yuill in associating 
then'selves under the name, The Medicine Hat Wheat Co. They 
are the plaintiffs while suing under that name. They arc the 
persons entitled to receive the proceeds of the grain, and, there­
fore, they are entitled to judgment for the amount of the balance 
unaccounted for. That amount was $10,751.27 when the action
was begun on December 15, 1915.

I would, therefore, allow the appeal with costs and direct 
judgment in favour of the plaintiffs for $15,751.27 with legal 
interest from December 15, 1915, and costs.

^uariy. Stuakt and Heck, JJ., concurred with Harvey, C.J.
Hyndman. j Hyndma.n, J.:—I concur in the result arrived at by the Chief 

Justice, the case lieing a parallel one to Beamish v. Richardson, 
16 D.L.K. 855, 49 Can. 8.C.H. 595, where a majority of the court 
held that the transactions were prohibited by s. 231 of the Criminal 
Code, and, therefore, illegal.

I wish to add, however, that my view is more in accordance
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with the reasons ami conclusions of Duff, J., rather than the 
majority judgment.

ALTA

S. <

The decision, however, lieing binding on this court, the appeal Uyedmae j. 
should l>e allowe<l with costs.

.1 pjteal allowed.

II. «Re VANCOUVER INCORPORATION ACT, 1900. 
CHANDLER v. CITY OF VANCOUVER. C A

British Columbia Court of Appeul, Macdonuld, C.J.A., and Martin, 
McPhiUips and Eberts, JJ.A. January 19, 1919.

Statutes (§ II A—90)—Vancouver Incorporation Act—Construction- 
“Judge of the Supreme Court”—Judge acting ah “persona
DE8IGNATA.”

Section 127 of the Vancouver Incorporation Act, 1900, provides that 
any person interested may apply to “any Judge of the Supreme Court,” 
anil on production of certain s|>ecificd evidence the judge, "after at least 
10 days' service on the corporation of a rule to shew cause,” may quash 
the by-law for illegality. On an application under this section a judge 
acte persona disignata and not judicially.

Appeal by the plaintiff from the judgment and order of Statement.
<»reg<iry, .1. Affirmed.

Robert Cassidy, K.V., for ap|>ellant; liar per, for respondent.
Macdonald, C.J.A.:— Pursuant to s. 127 of the said Aet. 

Morrison, J., on the application of the appellant, Chandler, made 
an order calling upon the respondent (the City of Vancouver) 
to shew cause why the said by-law should not lie quashed for 
illegality. The by-law is one affecting the operation of “jitneys” 
in the streets of the City of Vancouver. The order was made 
returnable on July 10. 1018, and on that date was moved absolute 
before Gregory, J.. who enlarged the motion, after objection taken 
on behalf of the respondent to the judge’s jurisdiction to deal 
with the matter, but without prejudice to the said objection. 
The matter came on again for argument liefore the same judge 
on August 2, when the said objection was renewed, it lieing con­
tended on liehalf of the respondent that. Morrison, J., who made 
the order nisi, was acting ;tersona desiynata under said s. 127, 
and that, therefore, no other judge had jurisdiction in relation 
to it. Gregory, J., adopted this view of the law and dismissed 
the motion and set aside the order nisi, with costs to be paid by the 
appellant to the respondent. From that order this appeal was 
taken.

S. 127 provides that any person interested may apply to
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“any Judge of the Supreme Court,” and on production of certain 
H|H;cified evidence the judge “after at least 10 days’ service on the 
corporation of a rule to shew cause,” may quash the by-law for 
illegality. There are two conflicting opinions upon the con­
struction of this section. The one expressed by Morrison, J., on 
an application made to him, between the date of the rule nisi 
and its return date, to stay proceedings under the by-law. lie 
held that the judge mentioned in the said section acts judicially 
and not persona desiynaUi. Tliis conflicts of course with the 
view held by Gregory, J., when he subsequently dealt with the 
matter as above stated. In my opinion, this case cannot lx* 
distinguished from Doyle v. Dufferin (1892), 8 Man. L.R. 294. 
The section there under construction is, so far as it affects the 
question lief ore the court, the same as our s. 127. The Manitoba 
section uses the words “summons or rule to shew cause,” while 
ours uses the words “rule to shew cause” only. This is a dis­
tinction without a différence.

In the argument lie fore us much stress was laid upon this 
expression “rule to shew cause.” It was contended that the 
use of these words indicated that the proceedings were to be taken 
in court; that a “rule to shew cause” has had for a long time a 
well-defined signification in legal proceedings, and hence an 
intention on the part of the legislature ought to be inferred to 
make the proceeding under said s. 127 a judicial one. On the 
argument 1 was much struck with the force of that contention. 
Iiecause in construing statutes one has to look at the whole Act 
when construing a particular section to find whether or not the 
section must be modified by reference to the whole where either 
of two constructions is open for adoption. It would not follow 
that because the Supreme (’ourt of Canada came to the conclusion, 
as that court did in C.P.H. v. Little Seminary of St. Thérèse (1889), 
Hi Can. S.G.R. (itMi, that on the construction of the Act there 
in question the expression “judge” must be read as meaning 
judge persona designata, that a like construction should be given 
to the statute here in question. The use, therefore, of the words 
“rule to shew cause” might have a very intimate bearing upon 
the question. I find, however, that the same court in St. Hilaire 
v. Ijambert (1909), 42 Can. S.C.R. 204, on a motion to quash an 
ap|wal from the Supreme Court of Allxata, had to construe words
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of similar import. The appeal was from an order made under 
s. 57 of the Liquor License Ordinance in foret* in that province. 
That ordinance gave power to a judge to cancel a liquor license 
t»n an application made by “originating summons.” It was 
argued that the use of the wonts “originating summons” indicated 
that the legislature intended the procee lings to Ik* judicial pro­
ceedings I «cause an originating summons was process provided 
for by the Rules of Court made under the Judicature Ordinance. 
This contention, however, was not acceded to. The ( 'hief Justice, 
announcing the decision of the court, said, p. 2(H):

The majority of the court are of opinion that this case comes within the 
principle decided in C.P.R. v. Little Seminary of St. Thérèse, ami that we are 
without jurisdiction.

There romains to consider the propriety of the order dis 
missing the notion and setting the rule now aside. It was suggested 
that the proper • ion of the matter by (iregory, J., would 
have been to adjourn it before Morrison. J. 1 do not agree with 
this. The proceedings were wrongly taken in the Supreme 
('ourt. it was, therefore, I think, the duty of (iregory, J., to 
dispose of the matter before him in the only way in which, in my 
opinion, he could have properly disposed of it, that is to say, by 
dismissing the motion and setting the rule aside. Had the matter 
lieen adjourned to be heard by Morrison, J., 1 think that judge 
could only have dealt with the matter in the way I have suggested. 
He could not then have treated tin* proceedings as proceedings 
lie fore him ftersona design ata. The proceedings being in court, 
and wrongly in court, the only course, in my opinion, open to the 
judge was the one he pursued.

The appeal should, therefore, In* dismissed with costs.
Martin, J.A., allowed the appeal.
McPhillips, J.A.:—I am of the opinion that the 

( iregory, J., arrived at the right conclusion.
Eberts, J.A., would dismiss the appeal.
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.1 pfteal dismissed.

1931

12



121 Dominion Law Ritobts. |45 DX.R.

ALTA.

8. ('.

Statement.

Harvey, C.J.

JANSE MITCHELL CONSTRUCTION Co. v. CITY OF CALGARY.
AUterta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Hack anti 

Hyndtnan, JJ. January 9, 1919
Contract» (§ V—370)—Spec ified works—Time specified for comple­

tion -Kxi RA WORK REQUESTED AND CONSENTED TO—NEW CON­
TRACT—LIQUIDATED DAMAGE CLAUSE—ANNULMENT.

Where, in a contract with a corporation for the execution of certain 
specified works, it is provided that the works shall In- completed by a 
certain day, the eorjioration requesting the -ontractor to do work out­
side the contract which necessarily delays the commencement of the work 
comprised in the contract, and the contractor acceding to this request, 
créâts a contract the effect of which is to annul the clause as to liquidated 
damages altogether.

[Dodd v. Churton, (1*971 1 Q.B. 562, followed See flt imt r v Htmn, 45 
D.L.R. 1, annotated.)

Appeal by the < ’ity of ( algary and eroes appeal by plaintiff 
company from a judgment of Ives, .1., in an action on a contract 
to do certain work. Affirmed bv an equally divided court, 

f'. ./. Ford, for appellant; //. I1. (). Samry, for respondent. 
Hahvky, 1 am tumble to accept the vie a that, Ihkniun-

the defendants requested the plaintiffs to do additional work, 
equivalent to about (ir, of the work provided for in the contract 
they, thereby, waived, or in other words showed their intention 
to abandon, the l>encfit of the clause of the contract providing 
for <•< * tion and for payment of damages in default. This
additional |xnlion of newer was either extra work within the 
terms of the contract, which the city could require the contractor 
to perform under the terms of the contract, or it was not. If the 
former, then by the clear terms of the contract it, with all the rest 
of the work, must lie completed within the period specified or 
such extended time as may lie granted. If the latter, then the 
contractor was under no obligation to perform it, and his under­
taking to do so was part of an independent contract, which he, 
voluntarily, entered into, without protecting himself against the 
term of the original contract. I cannot see why, in principle, 
it should affect the terms of the first contract any more than 
if it had tieen between him and some stranger to the city. In 
this respect, it was not the act of the city which caused the delay, 
but his own act in voluntarily undertaking something involving 
more work. It may l>c that this additional work should not In- 
considered as an extra within the ordinary meaning of the terms 
of the contract, but, I think, perhaps if it were important to 
determine the matter definitely, it ought to l>e deemed an extra 
l>eeausc the parties to the contract apparently treated it as such,

4
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and it was competent to them hi put any construction they saw lit 
ilium the words.

In Dodd v. Churton, |1897) I Q.B. 592, extra work which the 
owner was authorized to require had caused delay in the com­
pletion. The question was, whether, on the pnqier construction 
of the agreement, this extra work was required to lie done within 
the time set for completion. It was held that it was not, ami 
that the consequence was that the damages for non-completion, 
within the tine, could not lie recovered. It is apparent that the 
present (awe does not fall witliin that decision w hich is dealing with 
something clearly an extra within the meaning of the contract 
and not within the |x»riod prescrilied for completion, for if the 
additional |xirtion of sewer was an extra, then l>y the terms of 
par. 13 of the contract, it is expressly provided that it is to lie 
completed within the time sjieeifiod, and the case falls within 
.Zones v. St. John's College (1870), L.K. 0 Q.B. 115, mentioned in 
l)odd v. Churton, and in which it was held that, where the con­
tractor had agreed to complete the work, including extras, within 
the time specified, he was Ixiund and in default became liable 
to the damages provided in that case, which, as in this, was a 
definite sum per day during which default continued. 1 think, 
therefore, the plaintiffs are not free from the liability for damages 
for non-completion within the prescrilx*d tin e.

The trial judge was of opinion that the 825 a day provided 
by the contract, was a |x‘nalty and not liquidated damages, and, 
therefore, not recoverable. I cannot accept this view. Most 
of the casc^ referred to us on the argument provide for damages 
by a fixed amount lier day or week in the event of default. In the 
St. John’s College case the amount was C3 |x*r day iqxm a contract 
of £2,340 in amount, covering a ix*ri<xl of 8 months during which 
the work was to lx* done. There was no suggestion that it was 
not proper liquidated damages. In the present case 11 months 
are given for doing the work, the contract price for which is 
nearly $175,(MX), more than 15 times the amount in that case, 
though the sum sjx'cificd for damages is less than twice as much.

The principles applicable to determine whether such a payment 
is to lie considered a penalty or as liquidated damages, have liecn 
discussed in many cases, the latest in the House of Lords lieing 
Durdoj) Pneumatic Tyre Co. v. New Garage and Motor Co., [1915| 
A.C. 79.
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In that vast? the Court of Ayjyteal had held that a sum of £"> 
agreed to lie paid upon the sale of every tire sold in violation of the 
agreement, was a penalty. The House of I>ords reversed this, 
holding it to he liquidated damages.

I cannot see that this case falls within any of the rules there 
laid down for deciding the amount to Ik? a jïenalty, hut it clearly 
docs fall within the one Lord Dunedin, at p. 87, says is one for 
guidance in determining whether it is liquidated damages. He

It is no obstacle to the sum stipulated being a genuine pre-estimate of 
damage that the consequences of the breach are such as to make precise pre­
estimation almost an impossibility. On the contrary, t hat is just the situation 
when it is probable that pre-estimated damage was the true bargain lietween 
the parties.

It is apparent that the damages for the failure to complete a 
trunk sewer for the purpose of carrying off the general sewage 
of the city within a time specified, could neither before, nor after, 
the time be precisely estimated in money. Its measure would 
more likely be in the lives or health of the citizens affected.

In my opinion, therefore, the sum of #27» a day should l>e 
treated as liquidated damages.

The contract called for completion on July 1, 1012. Although 
the contractor had not notified the engineer of the cause of any 
delay as contemplated by clause 11 of the contract, the engineer 
did, as authorized by that, clause, extend the time for 2 months. 
I can see no force in the argument that, because he did not make 
this extension earlier, the city is to he prejudiced or that it is 
material that, in his opinion at the time when he formally gave 
notice of the extension, the work could not he completed within 
the time as extended. The fact of the additional work was within 
the engineer’s knowledge, and, perhayts, he was bound to give a 
reasonable extension without notice, hut if so, ami if he had given 
it at the time the additional work was required, 1 month would 
seem to have been more than a proportionate extension. He gave, 
in fact, double that, and the defendants make no contention 
that there was any liability on the contractor for default in com­
pletion, until after the 1st of Septeml»er, 1912.

The trial judge held that the >vork was completed on July 5, 
1913. He finds this, as against the evidence of the engineer, 
that the work was not completed then. It seems to me that the
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contract itself has determined the evidence upon which that fact 
must lie ascertained. Par. 18 provides that :

The date of the completion of the work shall be established by the certi­
ficate of completion of the work to he given the contractor by the engineer.

The fact that this paragraph is dealing with the obligation of the 
contractor to maintain the work in repair for a year after com­
pletion cannot, in my opinion, render this method of pres if any 
less applicable. When the sewer is completed it is surely com­
pleted in respect to whatever obligations exist, and until then it is 
n<it completed.

There is no suggestion that the engineer withheld his certificate 
improperly, or that he was not perfectly honest in the opinion 
that the work had not been completed, and his opinion of com­
pletion is the one the contract provides is to Ik* taken.

Although the engineer states that the work was not completed 
to his satisfaction until October 1. 1915, when it was put into 
use for the main punxise for which it was constructed, yet lie did. 
on January 12, 1914, give a certificate for the purpose of showing 
the amount due the contractors on December 31, 1913, which 
certificate is stated to lie a final one and deals with all moneys 
payable under the contract

I am of opinion that this should In- treated as a certificate of 
completion, and the city d<x*s not seriously contend otherwise.

In my opinion, therefore, the period during which the damages 
are payable extends from September I, 1912, to December 31. 
1913, or 48(i days.

If the certificate of the engineer is to lie the determining 
evidence of completion the fact that the city used part of the 
sewer long liefore it was fully completed can have no liearing on 
the case, but, in any event, 1 should hesitate to conclude that. 
Iiecause a man put a load of coal in the basement of his house 
under construction, lie would lie, thereby, estop|>ed from denying 
its completion at that stage. This sewer was a trunk sewer to 
convey the general sewage, and could not be used for the main 
purpose for which it was being constructed until finally com­
pleted, and it seems to me clear that the damages prescribed 
are for the purixwe of compelling, and arc damages for default in, 
the final completion.

I think the city’s appeal as to the two items for restoring 
pavement and for shortage of 17* 2 ft. of sewer should fail. There
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is not sufficient evidence to establish the first as something for 
which the contractor was liable, and there is not sufficient evidence 
to show that the 17^£ ft. shortage is not a part of the main portion.

There is no need to consider the question of interest Ixm'uusc 
the damages which are payable to the city will wipe out the whole 
of this balance due the plaintiffs, and there will he no interest 
payable.

I would allow the city’s api>eal. with costs, and direct that 
judgment l>e entered for it in its counterclaim for $12,150 damages, 
with costs. The amount recovered by the plaintiffs should lx; 
set-off against this, and the city should have judgment against 
the defendants by counterclaim for the balance.

For convenience of taxation I would apportion the costs 
of the trial l>etween the claim and counterclaim in equal shares.

Stuart, J.:—1 do not think the mere occurrence of the expres­
sion “while the works arc in hand,” in clause 7 of the contract, 
should l>e considered as sufficient to deprive the engineer of the 
right to exercise the power given him under that clause to “in­
crease .... the dimensions,” at the very beginning and 
before any actual work had been done. It would lx; a much more 
serious thing to alter dimensions after the work had started than 
ljefore. For the purpose of construing this clause and the power 
of the engineer under it, I think the work should lie treated as 
having been “in hand” forthwith after the signing and delivery 
of the contract. Clearly the addition of 700 ft. in the length 
of the sewer was an “increase in its dimensions. ” For this reason 
I think the 700 ft. was an extra within the meaning of the contract . 
But if I am in error in this, then I think the view of the Chief 
Justice is at any rate sound. In other respects, I concur in the 
opinion of the Chief Justice.

Beck, J.:—There is a counterclaim by the City of Calgary 
against the plaintiff and Janse Bros. Limited, M. Janse and the 
U.8. Fidelity Co.

The case was tried by Ives, J., without a jury. He gave 
judgment for the plaintiff for $0,288.10 with costs and dismissed 
the counterclaim without costs.

The appeal is by the City of Calgary There is a cross-apix-al 
by the plaintiff company directed to the question of the date from 
which and the rate at which interest should be allowed to the 
plaintiff company.
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The more important questions arise under the counterclaim. 
The first is one of penalty or liquidated damages for delay. The 
plaintiff company entered into an agreement with the city, dated 
July 31, 1911, for the construction of a main trunk sewer from the 
east side of the Ellxiw River nen 9th Avenue to a point in East 
Calgary 12,000 ft. distant.

I extract some of the provisions of the contract upon the 
construction and effect of which the questions raised in this appeal 
turn.

Par. 2, in part:—
The work is to be commenced immediately after the contract ia signed and 

is to be carried on with such dispatch that the whole is rendered up complete 
in first-class order not later than the 1st July. 1012.
Par. 4, in part:—

The engineer shall in all cases determine the amounts of work to be done 
hereunder which are to lie paid for under this contract or in connection with 
said improvements, and he shall decide all questions which may arise relative to 
the interpretation and execution of the contract or to said works on the |>art 
of the contractors, and his estimates, directions and decisions shall be final and 
conclusive and unimpeachable for any cause.

It was provided that the obligation of the contracting company 
included, (par. 5, in part) :
the keeping of the same in repair and in good working order necessitated 
by any poor or defective work or materials or any neglect, act or omission on 
the part of the contractor in failing to fulfil any of the conditions of this 
contract upon him binding until the final percentages are |>aid.

Par. 5, in part :—
The whole work comprehended and included in this contract to lie com­

pleted according to plans and s|iccifications for the siun of $172.054, according 
to the following schedule of prices : An average price of $14.32 per lineal foot for 
72-inch pipe including excavation, constructing and back fill for a total length 
of 12,000 ft. ; an average price of $4.07 |ier lineal foot for manholes; an average 
price of $3. per c. yd. for solid rock excavation in open trench; an average price 
of $6 per c. yd. for solid rock excavation in tunnel. The city engineer shall 
determine the amounts to be paid per foot or per cubic yard as the work 
progresses provided, however, that the total amount to he paid under this con­
tract shall not exceed the said sum of $172,634.

Par. (», in part :—
The work embraced in this contract shall be commenced on each part of 

the work as the engineer may direct and the work shall be carried on continu­
ously until the final completion.

Par. Tv-
No part of the work shall be altered from that shewn on the drawings or 

described in the specifications without the express sanction of the engineer, in 
writing; but should it lx* deemed expedient by the engineer at any time while 
the works are in hand, to increase, alter, change or diminish the dimensions,
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quality of material, or work, or alter the situation of levels, or vary the form 
of dimensions of any part of the said work, he shall liave full power to do so, 
and to order and direct any such increase, diminution or alteration to be made, 
and that without in any way vitiating or affecting this contract; and the 
contractor shall, in pursuance of such order and directions as he may receive 
in writing, but not otherwise, execute the works thereby ordered and directed 
and in conformity therewith, and the difference in expense occasioned by any 
such increase, diminution, change or alteration so ordered and directed, shall 
be added to or deducted from the amount of this contract, and the engineer 
shall ascertain the amount of such additions or deductions, and in ascertaining 
such amount the engineer sliall take into account the cost price including 
carriage if necessary to the contractor of any material not necessary or required 
in the works consequent upon such increase, diminution, change or alteration; 
hut if any extra, additional or different works be proceeded with or executed by 
the contractor without previous orders given in writing, no charge for the same 
will be allowed.

Par. 8 provided at length that the contractor should be re­
sponsible for all defects though discovered only after completion, 
anil though payment has lieen made for the defective work ami 
provided that no certificate of the engineer shall annul the con­
tractor’s obligation in this respect.

Par. II contained the usual provision for the city taking over 
the work on notice in case of delay in progress, concluding with 
the following:—

But in the event of delay to the works by reason of strikes or combinations 
on the part of workmen employed, or by extra work, or by any act or omission 
of the corporation, such additional time as may be deemed fair and reasonable 
shall be allowed by the corporation, provided that the contractor notify the 
engineer in writing within 24 hours of the cause of such delay otherwise he 
shall have no claim.

Pnr. 12, Itearing the caption or marginal note “penalty." 
upon which much argument was exjtended, is as follows:—■

The time of l»eginning, rate of progress and time of completion are essential 
conditions of tliis contract; and if the contractor shall fail to complete the work 
by the time specified, the sum of $25 per day, for each and every day thereafter 
as’liquidated damages, together with all sums which the cor|>oration may be 
liable to pay during such delays until such completion, shall be deducted from 
the moneys payable under this contract , and the engineer’s certificate as to the 
amount of this deduction shall be final. This sum shall be in addition to any 
penalties otherwise specified, and shall be paid by the contractor to the 
corporation, or deducted from any moneys due to the contractor in the event 
of a failure to complete said work as herein agreed, and is no event as a penalty, 
but to the full amount thereof, and in addition to any other damages sustained, 
or the amount may be recovered from the sureties.

Pur. 13, as to extra work, etc., is also important, anil ih as 
follows:—

It is also agreed and understood that any extra work, changes, alterations, 
increases or diminutions in connection with the works, included in this contract
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or the works of said trunk sewer, or arising out of or in connection with this 
contract is not to affect the condition of this contract or lengthen the delay 
within which the works under this contract are to be completed, to wit., on or 
before July 1, 1912, but any such extra work or changes, alterations, increases 
or diminutions shall be considered as if originally in this contract and be 
completed also within said first of July, 1912, the whole subject to the provi­
sions of clause 11.

Par. 14:—
No charge shall be made by the contractor for hindrances or delays from 

any cause during the progress of any portion of the work embraced in this 
contract unless as hereinbefore mentioned and notice given by him as specified.

“Conditions and specifications” attached and maps and 
plans on file in the engineer’s office were made pari of the contract.

The attached specifications deal with the following subjects: 
general, shoring, etc., pumping, protection of work, water and 
sewer pipe, tunnel under C.P.R., classification, gravel,1 excavation, 
back filling, material for concrete, cement, sand, gravel, pro­
bations, mixing, consistency, forms, invert, placing concrete, 
manholes, manhole covers, cleaning out, under drains, grades, 
blasting, inlets to sewer, fair wage, maintenance Ixtiul. extra nark, 
cleaning up.

The clause as to extra work reads as follows:
It shall be at the discretion of the engineer to order special re-inforcing of 

the sewer in the event of the foundation being on quick-sand or material of 
unsoundnees; also to order that the proportions of the ingredients of the con­
crete be varied to suit special circumstances. But if such is necessary from 
circumstances other than bad material or quality of cement or bad mixing, an 
allowance will be made as an extra to the contractor but the same shall be 
delivered to the contractor in writing before going into effect.

By counterclaim the city clain ed against the plaintiff company 
ami its sureties, the other defendants by counterclaim X23.077.OH 
made up as follows:

“To liquidated damages from September 1, 1012, to October 1. 
1915, at $2"> lier day, $28,125; balance of contract moneys 
deducted therefrom, its per final estimate of accounts and certificate 
of the city engineer, between J anse Mitchell Construction Co. 
anti the City of Calgary, dated November 30. 1917, $5,047.92; 
balance due the City of Calgary, $23,077.08."

In the course of the defence to the counterclaim the con­
tracting company set up that the city itself repeatedly made 
default in the performance of the covenants on its part to be 
performed and neglected, and failed to pay the contracting coni-
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|Miuy moneys owing to it under the contract and (thereby?) am I 
by requesting and consenting to variations in the construction 
of the works, and by adding these to work not mentioned in the 
contract, waived the completion of the work within the time 
fixed by the contract, and that on January 12, 1914, the engineer 
of the city gave the contracting company a certificate of the final 
completion of the works, and subsequently on March 24, 1914. 
issued a certificate stating that the contracting company had 
completed and stating that the city had accepted the works 
and certified the amount owing by the city to the contracting 
company under the contract, and did not at any time prior t° the 
commencement of this action ceitify that the city was entitled 
to any deduction from the amount owing to the contracting 
company by reason of the alleged delay in completion and the 
defendants by counterclaim (the contracting company and its 
sureties) asserted that the whole of the works was completed ami 
rendered up to the city in first-class condition on or about July 10, 
1913.

Much argument was, as I have said, directed to the question 
whether the so-called “penalty" clause makes the $25 a day of 
delay in completion a penalty or liquidated damages. In view 
of the conclusion 1 draw from the conduct of the parties, it is 
unnecessary for me to decide this question, for I think the entire1 
“penalty clause" was waived, as also the provision as to the date 
of completion.

The contract, it will be rememl)ered, is dated July 31, 1911. 
The contracting company were “just getting on to the work" 
when on August 9, 1911, the city engineer wrote the company 
a letter as follows:—

It having been decided to extend the trunk eewer to station 127, which is 
700 ft. past the lower end as originally intended, you are authorized to proceed 
with this work. The price for same will be rated in accordance with the sched­
ule of prices to base estimates attached to your contract and the work to be 
carried out in accordance with the specifications attached to that contract.

It is explained in the evidence that the line of the proposed 
sewer had l>een laid off in stations of a hundred ft. from a manhole 
at the Elbow River and running eastward. Work was actually 
commenced at station 127.

The schedule of prices referred to in the engineer's letter 
ap])cars attached to the contract, and is headed “Price schedule
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to base progress monthly estimates on"; at the foot are the a on Is. 
“Schedule of Prices. Agreed to. .las. T. Child i engineer I. 
31-7-11." that is. July 31. Rut it is evident that the original 
contract had been concluded lieforethis memorandum was attached, 
and although it is true that in this so-called schedule of prices 
appears the item: “Tunnel excavation, lin. ft. 2.000 *14.000," 
evidently referring to the additional 700 ft., this extension was 
not in contemplation of the parties as forming part of the subject- 
matter of the contract at the moment of signature.

There is a dispute over the question whether this additional 
700 ft. was “extra work" within that or other like terms of the 
contract, and the determination of this question has an important 
(tearing upon some of the larger questions involved. 1 think I 
have quoted all the parts of the contract which make explicit 
reference to extra work.

On the construction of the contract as a whole, having regard 
to quantity, situation and character of this 700 ft. with relation 
to the work as originally contemplated, 1 am of opinion that this 
700 ft., though of course extra work in one and a not improper 
sense, was not “extra work" within the meaning of those words 
as used in the contract. My reasons, briefly summarised, are as 
follows:—

1. The contract throughout, except in the passages I have 
quoted, refers to the work as originally contemplated and as an 
entire contract for that work for a lump sum.

2. The contract price is a lump sum, notwithstanding the 
reference to schedule of prices stated in the contract and in the 
subsequently attached memorandum; for these sums are clearly 
indicated to serve the puns we only of a basis for the monthly 
progress certificates.

3. The price was obviously fixed with direct and special 
reference to the length of the sewer ; increase in that respect 
making it impossible, but that the cost of the work would l»e 
proportionately increased, and consequently the contract-price 
increased, as of course and necessarily, calling for an extension 
of time for completion, the right to an extension of time is admitted 
by the city engineer. Work of such a character, requested under 
such circumstances by the corporation surely does not come 
within the provisions of par. 11 relating to delays arising, amongst
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other things, from “extra work” requiring amongst other things 
that, in order to entitle the contracting company as of right to 
additional time, it. should notify the engineer in writing within 24 
hours of the cause of such delay, otherwise it shall have no claim.

4. If the additional 700 ft. is not extra work within the meaning 
of par. 11, this strengthens the view that on the proper inter­
pretation of par. 7, that work is not extra work within par. 7. 
It may well l>e contended that work was not requested by the 
engineer “while the work was in hand,” and that it does not 
fairly cone within the intent of the words “to increase, alter, 
change, or diminish the dimensions quality of material or work 
or alteration of levels or vary the form of dimensions of any part 
of the work." The word dimensions in relation to such a work 
as a long sewer seeirs to lead the mind primarily to the idea 
of an increase in the height or breadth of the sewer rather than 
to a substantial increase in its length.

5. The attached significations being part of the contract must, 
like every other part, be looked at to assist in the interpretation 
of any particular word or expression. The paragraph of the 
specifications (quoted) under the heading “Extra work,” evi­
dently does not contemplate any increase in the “dimensions” 
of length.

There are numerous decisions, the majority of which are to be 
found noted in Hudson on Building Contracts, 4th ed., illus­
trating the distinction lietwcen extras within and extras without 
the ternis of the contract:—

Extras may either be of a character contemplated by the contract and 
therefore within the conditions of the contract relating to the power of ordering 
them, or, on the other hand, may be outside the contract so as not to come 
within the extra clause at all. (Hudson, p. 435).

What are extras to the contract, as distinguished from works independent 
of the contract, depend upon the nature of the work and the terms of the 
contract (lb. 436).

If the work is outside the contract (1) the terms of the contract such as 
conditions as to written orders, forfeiture, valuation and certificate by the 
architect, do not apply to the work; and (2) the basis for calculating the price 
to be paid for the work is a fair value in the opinion of a jury or an arbitrator 
and not of the certifier or valuer under the contract (lb. 437).

To con e now to the effect upon the clause providing for 
the payment of “liquidated damages” in the event of the work not 
being completed by a named date:—
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Any failure by the building owner to allow the contractor the whole 
contract time w ithin which to execute the works will put an end to the con­
tractor’s obligation to complete by the contract date, and relieve him of any 
obligation to pay the liquidated damages provided by the contract (Hudson, 
p. 521).
that is, v contractor's obligation will In* to complete within a 
reasonable time and in default of his doing so to pay, not the 
“liquidated damages,” but such damages as the building owner 
proves he has sustained by reason of the unnecessary dvla>. 
See ThornhUl-Neat* U8Ü0), 8 C.B.N.8. 831; 141 E.R. 1392; Ken- 
Engine Co. v. French Hiver Tug ( '<>. (1894). 21 A.R. 100, affirmed 
(1895), 24 Can. 8.C.R. 703.

Liquidated damages stipulated for at a rate for each day or 
week of delay in completing the works, must begin to run from 
some definite date. It follows, therefore, that if there is no date 
in the contract, or if the date in the contract has for some reason 
ceased to l>e the proper date for the completion of the works, e.g., 
from failure of the building owner to allow the builder the contract 
time for the execution of the works, and there is no provision in the 
coutract under which the date can lie sulwtituted (e.g., an exten­
sion of time clause giving power to extend the time for the kind 
of delag which has been caused by the building owner), and there 
is, therefore, no date from which liquidated damages can be 
calculated, all right to recover liquidated damages is gone (lb. 523).

In Dodd v. Churton, (189711 Q.R. 502, the head note is as follows:
Where in a contract for the execution of specified works it is provided that 

the works shall be completed by a certain day, and, in default of such comple­
tion, the contractor shall be liable to pay liquidated damages, and there is also 
a provision that other work may be ordered by way of addition to the contract, 
and additional work is ordered which necessarily delays the completion of the 
works, the contractor is exonerated from liability to pay the liquidated 
damages, unless by the terms of the contract he has agreed that, whatever 
additional work may be ordered he will nevertheless complete the works within 
the time originally limited.

The corporation requesting the contractor to <lo work outside 
the contract which necessarily delayed the commencement of the 
work comprised in the contract, and the contractor acceding to 
this request, to my mind created a contract, the effect of which 
was to annul the clause as to liquidated damages altogether and 
constituted a stronger case in that sense than the case in the 
decision to which I just referred.

My conclusion, therefore, is: (1) that the 700 ft. addition to 
sewer was not “extra work” within the meaning of the contract,

ALTA.

8.C.

Mitchell
CoNHTKro

Bffkl,



I Ni Dominion Law Kkpobtk. (45 DXJt.
ALT*.

N. C.

Mitchell 
('onstruc- 

TION Co.

('ALU ARY.

Bwk.J.

hut work quite outside it; and (2) that the arrangement for the 
making of this 7(H) ft. addition annulled the “liquidated damages’* 
clause; this view leing much fortified by the fact that the addition 
was conten plated by the parties to he done, as in fact it was 
before the con n enceir.ent of the work comprised in the contract. 
Had this additional work been wholly unconnected with the 
original work, had it been an entirely independent work, it might 
perhaps have been rightly argued that the contractor must lx* 
taken to have undertaken the new work without any reference 
at all to the original work and, therefore, that the liquidated 
damages clause would be unaffected, but where, as here, the new 
work necessarily interfered with the performance of the original 
contract it must, in my opinion, in accordance with the principles 
established by a lung line of English and colonial decisions, l)e 
taken to have the effect of annulling that clause. The evidence 
being to the effect that not only was it not intended and under­
stood by 1-oth parties that, notwithstanding the additional 700, 
the whole sewer was to be completed within the time originally 
fixed, but that the contrary was intended and understood between 
them.

There is another ground u|xm which the waiver of the liqui­
dated damages clause might, in my opinion, well have been 
rested. It is probably not sufficiently |x>inted to as a matter of 
pleading, but it appears quite clearly in the evidence, and there 
seen s no reason to suppose that any evidence in answer could 
have been produced.

Refore the completion of the sewer—which, as I pointed out. 
was commenced at its lower extremity-—the city caused a numdier 
of latteral sewers to be connectée! with this main sewer, and thus 
to a considerable partial extent utilized it for the very purpose 
for which it was constructed. It seen s to me to be quite a matter 
of course that the liquidated damages, being the damages estimated 
in advance for failure to complete, the situation obviously contem­
plated was that the sewer would not he used at all until final com­
pletion, and that, therefore, the liquidated damages were fixed to 
meet the case only of failure to complete so as to permit of the sewer 
being used for the purpose for which it was constructed, and to 
cover a loss from inability (whether from absence of right or physical 
inability to do so) to use the sewer as a completed work. The
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liquidated damages are not severable. The city might have 
declined to make use of the sewer partially and have insisted upon 
exacting the full amount of liquidated damages for delay until 
ultimate substantial completion. If it chose to make use of the 
sewer before completion it was getting in part that for which the 
liquidated damages represented damages on the supposition thaï 
it was getting no use whatever of the sewer.

In a case decided by myself, Watt* v. Mr Lut y (1011), 10 VV.L.R. 
01(1, at p. 929,1 said:

I hold aa a matter of law, that, once the owner has seen fit to take posses­
sion of a building, although this may have no bearing on the question of comple­
tion or non-completion of the building, it prevents the owner from claiming 
so-called liquidated damages for non-completion. The owner may, if he sees 
fit, decline to take ixissession, or, in other words to take the benefit of the 
building in an unfinished condition and insist upon the payment of liquidated 
damages until the |ierfect (substantial) completion of the building; but, if 
the owner chooses to take jiossession it must be looked ujnm as an election to 
make use of the building to such an extent as it can then be made use of in 
substitution for the |»ymont of the liquidated damages, 
leaving, of courue, the owner at liberty to prove his actual damage 
arising from failure to complete within the stated time or within 
a reasonable time according to the circumstances. This view 
seems to he inconsistent with the decision in a Nova Scotia case. 
HorUm v. Tahiti (1887), 20 M.S.R. 109, in which the Court was 
divided. I nevertheless adhere to the view I have expressed.

The date of the completion of the sewer is another question 
to be dealt with. The trial judge found the date of completion 
to be July 5. 1913. The city contends that the true date is October 
I, 1915.

In the case to which I have already referred Watt* v. McLeay. 
supra, I said as to completion, p. 920:—

It seems to me that the question of completion or non-completion, in any 
particular case, must depend upon the term of the contract and the facts and 
circumstances of the particular case; and that, where there is honesty and a 
bond fide intention to complete the contract, there is completion if the contract 
is completed in all essential and material respects and there exist only slight 
imperfections in the work or slight deviations from the specifications which 
can be easily cured and corrected at an expense trifling as compared with the 
amount of the contract price; in other words, completion with such trifling 
imperfections or omissions if not wilfully made, is completion in the sense 
contemplated by such contracts as these; and, so far as the rights of the 
contractor depend only upon the question of completion he would, in such 
cases, be entitled to recover.
This view has been confirmed by the later decision of the Knglisli 
Court, of Appeal in //. Dakin <(• Co. v. Lee, [ 191911 K.B. 560.
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Upon the question of sulwtantial completion the right to 
hold back a certain precentage of the contract price is an important 
consideration, as I indicated in the former case cited.

There is a certificate of the city engineer headed “ Progress 
estimate as per contract, subject to final verification. " The 
estimate is stated to cover the period from June 5 to July 4, 1913. 
An examination of this certificate in the light of the evidence 
shows both that it does not purport to l>e a final certificate, and also 
that the work was not sulwtantially completed on that date. The 
next certificate is dated January 12, 1914, and puri>orts to be an 
estimate up to Decemlter 31, 1913, and to \m a “final” estimate. 
The contract does not make the certificate of the architect a 
condition precedent to recovery. Although this certificate was 
not actually issued until January, 1914, the evidence in my 
opinion, shows that the sewer was sulwtantially completed soon 
after the certificate of July, 1913—I think the correct date is 
July 13. In this connection it is important to note that the 
contractor undertook the obligation to keep the sewer in good 
repair and maintain in a state of efficiency for 1 year after the 
completion of the whole works, and that in a work of such a 
character, deficiencies, such as leakage of water from the outside - 
the Ifottom and the sides—into the tunnel from accidental defects 
in construction might very easily, as in fact they did, disc-lost1 
themselves immediately after the substantial completion of the 
sewer. Furthermore, the clause as to the terms of payment after 
providing for the retention of 20% for 33 days provided for the 
retention of 5% for 1 year to l>e applied in payment of the expense 
of repairing and maintaining the works or doing any unfinished 
work.

I would, therefore, find the date of final substantial completion 
vas July 13, 1913, and hold that interest ought to l>e allowed from 
the ltith of the following month, inasmuch as the city was entitled 
to retain 20% of the estimate for 33 days after completion and 
other adjustments also might occupy some time. As to the rate 
of interest it is as much in our discretion îis in that of the trial 
jmlge. There can l>e little question but that the plaintiff, during 
the period of the transaction in question and doubtless ever since, 
would have to pay to a bank interest equivalent to 8%. I would, 
therefore, allow interest at that rate.
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Strictly «peaking, the city in a properly framed counterclaim 
would lie entitled to claim damages for some portion of the delay 
in completion from July 31, 1912, to July 13, 1913, but counsel 
for the city admits in his factum, quite rightly it would seem, 
that to prove actual damages suffered woulJ, owing to the circum­
stances, the nature and class of the work, lie almost imjxissihle. 
So that it seems to me no reference should lie made to ascertain 
any |>o«sihle actual damages, no evidence of any damage lieing 
before us.

Then1 is an item of $995.49 which the city claims should 
lie charged against the plaintiff This was for repair of pavement 
on a street under which the sewer was constructed. There is 
practically no evidence produced by the city in aup|>ort of this 
claim. Janse admits that conditions arose* making it obligatory 
on his company to repair, but he says the company did repair in 
1912 when the repair first became evident, and that when the city 
engineer again in 1913 called attention to the need of further 
repair the city did the necessary repairs and presented a bill which 
in fact has l>een charged against the company. The claim of 
$995.49 appears to he for work at the same locality done in 1914. 
It is quite clear that it covers much work going much lievond mere 
repair and far more than the plaintiff company was ever at any 
tin e liable to do. The trial judge Unallowed the item. I th nk 
his findings should stand.

The other iten s, made the subject-matter of appeal, were 
dealt with during the argument.

The trial judge, after dealing with various items of the plain­
tiff company’s claim, allowed him items which made a otal 
of approximately $9,900, but 1 am not quite sure of the exact sum, 
for the formal judgment included the interest upon it from January 
12. 1914, except upon 5% of it which the city was entitled to 
retain under the maintenance clause for 1 year from, the trial 
judge put it, July 3, 1913. The exact amount of principal can 
easily le ascertained. Vpon that sum I would allow interest at 
8% i»er annum from August Hi, 1913, less interest for 1 year 
of 5% of the principal.

With tliif variation I would affirm the judgment of the trial 
judge, ami this means dismissing the appeal of the city and al­
lowing the defendant’s motion by way of cross-appeal.
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'Phe pliiintitY company should have its costs of the appeals. 
IIvndman, .1., concurred with Heck, J.

Appeal dismissed by an equally divided Court.

A. J. REACH Co. v. CROSLAND.
(Annotated).

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., M art are n.
Mayer, Hodyinx, and Feryuson, JJ.A. October 22, 1918.

(Casements (6 IV—45) -Right ok way—Tax-sale—ICkkkct.
A right of way appurtenant is extinguished upon a sale and conveyance 

of the servient tenement for arrears of taxes. Confirmation of the sale 
and validation thereof by statute has the effect of curing any defect in 
the method of assessment.

Taxes (6 1 E—45)—Riuht of way—“Land."
A right of way appurtenant is not assessable as a separate interest in 

land, nor covered by an assessment of the dominant tenement; it is 
included in the “land" itself upon an assessment of the servient tenement.

Appeal by defendants from the judgment of Mulock, C.J.Kx., 
in favour of plaintiffs, in an action for a declaration that the 
defendants were not entitled to a right of way over a «trip of land 
owned by the plaintiffs, being the southerly 10 feet of the plain­
tiffs’ lot fmuting on Macdonald avenue, in the city of Toronto, 
and for further relief. The defendants were the owners of land 
fronting on the north side of Rideau avenue, which intersects 
Macdonald avenue; the defendants' land extending northward to 
the southerly limit of the plaintiffs’ land. The strip extended 
easterly from Macdonald avenue to the defendants’ land. Affirmed. 

The following is the judgment appealed from:—
Mulock, CJ.Kx.:—The plaintiff company are the owners of 

certain lands situate on the cast side of Macdonald avenue, in the 
city of Toronto, a street intersected by Rideau avenue, and the 
defendant Elizabeth ( -rosland owns certain other lands situate on 
the north side of Rideau avenue and extending northward to the 
southerly limit of the plaintiffs’ land. She and her husband, the 
other defendant, claim to be entitled by prescription to a right of 
way, between Klizalieth ( 'rosland’s land and Macdonald avenue, 
over a certain strip of land owned by the plaintiffs, being the 
southerly 10 feet of their land and extending easterly from Mac­
donald avenue to the defendants’ land.

The plaintiffs contend that the defendants are not so entitled,
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and ask for a declaration to that effect and for further relief. °"T' 
Amongat other things, the plaintiffs allege that the atrip of land 8. C
over which the defendants claim such right was sold for arrears of j rkach
taxes and purchased by the Municipality of the City of Toronto * 
on the 24th April, 1901; that, by a tax-deed hearing date the ('rohi.ani» 

1st October, 1902, the Mayor and Treasurer of the City of Toronto 
sold and conveyed the said strip to the said city corporation; ami 
that the effect of the sale and conveyance was to extinguish what­
ever right of way over the strip of land the defendants may have 
I x assessed.

The defendants’ counsel argued that the alleged easement was 
not assessable for taxes; and that, by the tax-deed, the city 
corporation acquired the land subject to the defendants’ right of 
way. Assuming that, at the time of the tax-sale, the defendants 
were entitled to a right of way appurtenant to their lands over the 
10-foot strip, the question is, whether it was extinguished by the 
tax-sale and conveyance to the city corporation.

The statute (an Act respecting the City of Toronto) 3 Kdw. VII. 
c. 86, s. 8, declares that “all sales of land within the said city, up 
to and including the one held in the year 1902, and purporting to 
lie made for arrears of taxes in respect of the lands so sold are 
hereby validated and confirmed, notwithstanding any irregularity 
in the assessment,” etc.

The statute (an Act respecting the City of Toronto) 7 Kdw. VII. 
c. 95, s. 9, declares that “all sales of lands within the Municipality 
of the City of Toronto, made prior to the 31st day of December.
1904, pur)x>rting to lu? made bv the corporation of the said city for 
arrears of taxes in respect of lands so sold are hereby validated and 
confirmed, and all deeds of lands so sold executed by the mayor 
and treasurer and clerk of the said corporation pur]»orting to con­
vey the said lands so sold to the purchaser thereof or his assigns, 
or to the said corporation, shall have the effect of vesting the lands 
so sold and conveyed ami the same art* hereby vested in the pur­
chaser or his assigns, and his and their heirs and assigns, or in the 
corporation and its assigns, as the case may be, in fee simple, free 
and clear of and from all right, title and interest whatsoever of the 
owrnere thereof at the time of such sale or their assigns ami of all 
charges and encumbrances thereon except taxes accrued after 
those for non-payment whereof the said lands were sold.”



142 Dominion Law Reports. [45 DXJt.

ONT.

8. C.
A. J. Reach

Co.
Cmobland.

At the sale of land for taxes in 1901, the strip of land in ques­
tion was purchased by the Corporation of the City of Toronto; 
and the mayor and treasurer of the said city, by deed liearing 
date the 1st Octolier, 1902, did “grant, bargain and sell unto the 
Corporation of the City of Toronto, its successors and assigns,” 
the strip of land in question.

By deed liearing date the 15th June, 1909, made in pursuance 
of the Act respecting Short Forms of Conveyances, the Corporation 
of the City of Toronto, in consideration of $225, did grant unto 
one John G. Kent, in fee simple, the strip in question; and the 
plaintiffs derived title thereto through a subsequent purcliasei 
from the said John G. Kent. Thus the plaintiffs are now entitled 
to whatever passed to the Corporation of the City of Toronto by 
the deed of the 1st October, 1902, or to John G. Kent by the 
deed to him of the 15th June, 1909.

The Assessment Act in force at the time of the tax side ami 
conveyance was R.8.O. 1897, e. 224; and s. 7 enacts that, sub­
ject to certain exemptions enumerated therein, all property in the 
province shall be liable to taxation. A right of way appurtenant 
is not one of the exemptions, and therefore is an interest in land 
not entitled to escaiie taxation, and must lie assessed as a separate 
interest in land or l>e included in the assessment of land. What­
ever is assessable under the provisions of the Assessment Act is 
salable for urrears of taxes; but a right of way appurtenant can­
not lie transferred by tax-deed apart from the dominant tenement. 
It exists solely for the lienefit of the dominant tenement, ami 
apart therefrom has no existence. Thus, not I icing salable as a 
separate interest, it is not as such assessable. Nor is it covered 
by an assessment of the dominant tenement. By s. 149 of the 
Assessment Act, taxes are made a special lien on the land taxed, 
not on any other land. A right of way appurtenant is not physi­
cally part of the dominant tenement, but an easement which pro­
ceeds out of other land. The taxes in res]>ect of the dominant 
tenement do not become a lien on the servient tenement or any 
interest therein. Therefore, assessment of the dominant tenement 
<loes not constitute assessment also of an easement appurtenant 
thereto.

There remains but one other possible means, for taxation pur- 
ixises, of reaching such an interest in land, namely, by assessment
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of the servient tenement ; and, in my opinion, the assessment of 
the servient tenement creates a charge on every interest in the 
land itself. Clause 8 of s. 2 of the Municipal Act, R.R.O. 1897. 
e. 223. thus defines “land": “‘Land,’ ‘Lands,’ ‘Real Estate,' 
‘Real Property,* shall include lands, tenements and heredita­
ments, and any interest or estate therein, or right or easement 
affecting the same.”

In Tomlinson v. Hill (1855), 5 Ur. 231, the plaintiff sought to 
establish a claim for «lower in lands acquired by the defendant 
through a side and conveyance for taxes. In dismissing the claim, 
the late Chancellor Blake said: “The only question is, whether 
the conveyance so executed is a bar to the plaintiff’s claim. It is 
quite clear, I think, that the land tax is made a charge u|x>n the 
property itself, to the payment of which all persons having any 
interest in the land are l>ound to look; and it follows that a con­
veyance by the sheriff in pursuance of a sale for arrears of taxes 
operates as an extinguishment of every claim upon the land and 
confers a perfect title under the Act of Parliament."

In Soper v. City of Windsor (1914), 22 D.L.R. 478, 32 O.L.R. 
352, Tomlinson v. Hill was considered and approved, ami the 
reasoning in that case was considered as not confined to a mere 
claim for dower, but as applicable to every claim for any interest 
in the land sold for taxes.

In He Hunt and Hell (1915), 24 D.L.R. 590, 34 O.L.R. 250, 
land was conveyed to a purchaser by deed which contained coven­
ants by the purchaser to observe certain building restrictions. 
Subsequently the land was sold for taxes, and the question was, 
whether the conveyance for arrears of taxes extinguished the 
covenant. («arrow, J.A., in delivering the judgment of the Court, 
said: “My opinion is, that the sale and conveyance for taxes had 
the effect of conveying to the purchaser the land five from any 
claim under the covenant": and he quotes with approval Tomlin­
son v. Hill.

Applying the reasoning of these cases to the present one, 1 am 
of opinion that the taxes assessed against the strip of land in 
question liecame a charge upon that land and every interest in it. 
including any right of way to which the defendants may have l>een 
entitled; and that the sale and conveyance of the strip of land for 
taxes extinguished that right.
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Having reached this conclusion, it is unnecessary for me to 
consider whether the defendants had acquired the right of way 
claimed.

For these reasons. I think the plaintiffs are entitled to the 
relief claimed..

./. //. Cooke for appellants; (S. H'. M or ley, for res|xmdents.
The judgment of the court was delivered (orally) by
Meredith, C.J.O.:—Mr. Cooke lias argued this case very 

fairly, and presented it from every aspect favourable to his client, 
but we do not see that there is any reason for disturbing the judg­
ment that was pronounced by the Chief Justice of the Exchequer.

It may be that Mr. Cooke is right, and that the proper way 
to assess is to assess the dominant tenement for the added value 
given to it by the right to the easement which appertains to it. 
and that the owner of the soil over which the easement exists 
should lie assessed for a sum less by what has lx)en assessed in 
respect of the dominant tenement. Assuming that, the difficulty 
here is that that course has not l>een followed; the land itself has 
Ifeen assessed, that assessment has been confirmed, ami there is :* 
provision in the statute making it binding notwithstanding that 
no notice of the jissessment has l>cen given to the parties affected 
Then, in addition to that, an Act has l>cen passed declaring the 
side and conveyance made in pursuance of it to l>e valid.* This in 
fatal to the appellants' case, and the appeal must lie dismissed.

Appeal dismissed.

•See the Ontario statutes 3 Edw. VII. c. 86, s. 8, and 7 Edw. VII. c. 96, 
b. V, referred to in the judgment of Mulock, C.J. Ex.

ANNOTATION

The Easement of Way, How Arising or Lost.
Ordinarily a right of way is a mere personal license: Naegelt v. Oke (1916), 

31 D.L.H. 601, 37 O.L.R. 61. In order that there may be a true easement it 
is necessary that there should be a dominant and a servient tenement, and that 
the easement should be connected with, and for the enjoyment of, the dominant 
tenement : Rangeley v. Midland R. Co. (1868), 3 Ch. App. 310. Where an 
easement is claimed by prescription, the owner of the dominant tenement in 
substance admits that the property of the servient tenement is in another, and 
that the right claimed is being asserted over the property of another; and 
therefore where the claimant to the easement has been asserting title to the 
property over which he claims the easement, and exercises rights of ownership 
thereon as his own property, he cannot claim an easement in respect of the 
exercise of such rights: AU'y-Gen’l of S. Nigeria v. Holt, [1916] A.C. 699 at 617, 
618; LyeU v. Jlothfield, [1914] 3 K.B. 911.
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An incorporeal right cannot l>«- appurtenant to mi incorporeal right It 
is said that tlierv an* exceptions to this rule, and that there in nothing incongru­
ous in the owner of a several fishery, wliieh is an incorporeal hereditament, 
having a right of way over the land adjoining for the purisme of exercising hi# 
right: Hanhury v. Jenkim, (1901) 2 (’h. 401. See Armour on Heal Properly.
p. 20.

A right of way “appurtenant " must he appurtenant to some particular 
parcel of land, and should refer in the grant to the dominant tenement : Mtiler 
v. Tiiiling (191H), 43 D.L.K. 409. 4SO.L.H. kk.

A way in the rear of a house held to la- included amongst “casements or 
privileges up|*crtuining" to the land and to pass as such : Ennis v. Itell 
'191S;, 40 D.LR. 3. 52 X.S.K. 31.

The general words “ways, rights, privileges and appurtenances." in 
deeds of land, do not include the inchoate enjoyment of a prescriptive right of 
way until the statutory pernsl has run: Mrhan v. McRae 11917). 33 D.I.H. 
12*. .i0 N.S.R. 536.

A right of way will not pass b\ implication as appurtenant to land under 
the general wools of “ways, easements and appurtenances" where the strip 
over which the wav is claimed had not been in use as a way dr facto to the land 
conveyed : 1‘ttern v. Sinclair (P.C.) (1914), IK D.L.R. 754. affirming (1913), 
13 D.LR. 40K. 4HCan. 8.C.R. 57.

A way of necessity does not arise merely to afford greater convenience of 
access; nor will it, in the circumstances, pass as an “appurtenant” on the 
principle of non-derogation from the grant : Fullerton v. ft and all (191s . 44 
D.L R. 356.

An agreement b\ an owner of land granting a privilege, to mi adjoining 
owner, for a term of years, to draw water from a spring on his land, is a |h*i>< mil 
license by the grantor, not an easement, and dims not run with the land: 
Naegrle v. Ok, (1916), 31 D.I. H. 501, 37 0.1..R. 61.

A conveyance of land for mining purpose# doe# not confer ii|h.ii the grantee 
the right to carry on the excavations in derogation of a right to a passugeway 
for cattle reserved in the deed : Canada Cement Co. v. Fitzgerald (lOhii, 29 
D.L R. 703, 53Can. S.C'.R. 263.

A right to go on abutting land to draw water from a well there situate limy 
be the subject of an easement created by a partition agreement and evidenced 
by indicating the well and path to same running from the house on the adjoin­
ing lands on the plan accompanying the partition deeds; and such casement 
will tx> binding on partir1# subsequently acquiring the parrel on which the well 
is situate with notice of such plan and partition agreement : CMicoerr v. /*nirer 
(1914;. 20 D.L R. 310.

Where adjoining owners construct their buildings according to a party- 
wall plan, and one is given a passageway to his building by means of a com­
municating door through the party wall, a valid easement is therebv created. 
indc|iendcntly of any grant or deed, to the stairway# and passageway# neces­
sary for the projier use of his building, and it is co-extensive with and as durable 
as the easement of the party-wall: Smith v. Curry (1917; 36 D.L.H. 400; 
42 D.L R. 225.

An easement by prescription in a way. not appurtenant nor esseulé I to 
the tieneticial enjoyment of a dominant tenement, can lie acquired only by an 
uninterrupted use for the full period of twenty years: Salter v. Evemm i I9LL, 
II D.L R. 332.

10—45 D.L.II.

Annotation.
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Annotation. The doctrine of lost grant a# applied to easements was not superseded by 
the Limitations Act (R.H.O. 1911. e. 7.». and previous Acts), but before it can 
lie applied there must In- affirmative proof that a burden was imjiOHod on the 
servient tenement of the right claimed; the evidence of user sufficient to raise 
the presumption of a lost modern grant de|iends upon the circumstances of 
each particular case and where established non-user not amounting to abandon­
ment does not destroy it: Walsoti v. Jackson (1914). 19 D.L.K. 733. 31 O.L.R. 
4H1, referring to Tilbury v. Silra (I860). 45 CH.D. 98, and Re Cockburn, 
(1896). 27 O R. 450.

An easement by way of lost grant may lie acquired by long user of a high­
way for carrying a stream across it for milling purposes, though the right could 
not be sustained as u prescription at common law, or under the Limitations 
Act (R.H.O. 1914, c. 75, s. 34). for want of continuity of user: Abell v. Village 
of Woodbridge (1917). 37 O.L.R. 352, 39 O.L.R. 382. This decision was 
reversed by the Appellate Division. Middleton, J.. dissenting: see 15 O.W.N.an.

It has been decided that the Statute of 1 limitations does not apply to 
easements: Mykel v. lMiyle, 45 U.C.Q.B. 65 (followed in Ihde v. Starr (1909), 
19 O.L.R 471. 21 O.L.R. 407); McKay v. Bruce (1891), 20 O R. 709: Hell v. 
(••tiding (1890), 23 A.R. (Ont.) 485 at. p. 489. Consequently, there is no bar 
under the statute for not bringing an action to prevent diet urliance of the right 
Rut an easement may he extinguished or abandoned. And it is a question of 
fact in each case whether there has been on intention to abandon, and an 
abandonment of. the right.

Mere non-user is not of itself an abandonment, but is evidence with 
reference to an abandonment: Jones v. Toanxhip of Tuekcrsmitk (1915), 
23 D.L.K. 569. 33 O.L.R. 034 (reversed by Supreme Court of Canada: 
See memo 12 O.W.N. 368. 13 O.W.N. 383); PublUuwer v. Power, 20 
D.L.K. 310. referring to Ward v. Ward, 7 Ex. 838; James v. Stevenson, [1893] 
A.C. 162 at p. 168. And so where there was continuous non-user and non- 
claim of a right of way accompanied by adverse obstruction by the erection 
of buildings upon the land over which the right was alleged to exist for eleven 
years, it was held that the owner of the dominant tenement had abandoned 
his right : Hell v. (lidding, supra. Whether the nets done are done by the owner 
of the servient tenement acquiesced in by the owner of the dominant tenement, 
or by the owner of the dominant tenement himself, makes no difference. The 
abandonn -lit may 1m* presumed in either case if the facts are sufficient : Hell v. 
(lidding, supra. And the owner of the dominant tenement may so use it as to 
prevent him from successfully maintaining an action to assert his right, in 
which case the servient tenement is discharged from the burden of the ease­
ment : Anderson v. Connelly, 22 T.L.R. 743.

An easement may also, of course», In* released by conveyance. And if the 
dominant tenement is mortgaged, the mortgagor may release the right as far 
as he and those claiming under him are concerned, but the right will still sulieist 
in the mortgagee. On payment of the mortgage and reconveyance of the land 
the right of the mortgagee disnp|iears, and the easement is completely 
extinguished: Poulton v. Moore, (19151 1 K.B. 400. See Armour on Real 
Property, p. 530.

An easement of way ceases upon the union and servient tenements: 
Ulackadar v. Hart ( 1917), 35 D.L.K. 489; Rosaire v. (Irantl Trunk H. Co. 
(1912), 42 Que. S.C. 517. An easement also comes to an end when the purposes
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for which it bus Ihjcii acquired <ir the means by which it is cxeeriecd become 
unlawful: Wihon v. Smith (1915), 22 D.L.K. 909.

The fact that a highway intervenes 1h*1 ween the dominant and the servient 
estate is not a bar to the existence of a right of way as an easement : v.
Mfstle (1913). II D.I..IL 4K3, 47 N.S.H. 270.

No such unity of |Mwseseion is créât «h I by a lease of a dominant estate to 
the owner of a servient estate as to render s. 30 of the Limitations Act. lOlvJw. 
VII. e. 34 (Ont.), applicable to an action by the dominant owner to establish 
his right to use a "prescriptive right of way. the use of which la- reserved in such 
le:u4e: Thomson v. M arm'll (1912), 3 D.L.lt. 001.

The owner of the servient tenement of a servitude of passage liberates it 
by the extinctive prescription resulting from his possession for thirty years 
with no use of the right by the owners of the dominant tenement : llamel in v. 
Tcjiin (1912). 42 tjue. K.(.\ 270; (hddstein v. Allard (1912). 42 Que. S.C. 25*i.

Re HOMAN AND CITY OF TORONTO.

Ontario Supreme Court, Meredith, C.J.C.P. Octotnr lit. I ft is
MvsiriPAi. roKpimATKiNs (8 II A -30)- Powers “Ciiahitami.k.” aid 

Catholic akyiy uvth—Hvdokt.
The jsiwers conferred on municipal eor|ioruiions by s. 39* i'»> of the 

Municipal Act (K.H.O. 1911. c. 192). to grant “aid to any charitable 
institution or out-of-door relief to the resident |s>or." does not extend to 
a grant for the purnose of creating army huts to serve as chaiiels for 
Catholic soldiers and to supply the latter with their devotional aids, the 
huts also to serve as recreation places for all soldiers; a resolution pur- 
porting the granting of such aid is therefore ultra rires. Nor has a muni­
cipal council the power to require or authorize the raising of funds in one 
year to be paid out or ex|iended in the next or future years.

Motion bv Alln-vt William Homan for an order (plashing a 
resolution of the Municipal Council of the ( 'ity of Toronto, author­
ising payment out of the municipal funds of a sum of $15,000 to 
a company incorporated under the Canadian Companies Act, 
under the name of “Catholic Army Huts,” for the purjK)se of 
erecting, equipping, and conducting “Catholic Army Huts for 
Canadian soldiers, which shall serve the twofold purpose of chapels 
for Catholic soldiers and recreation huts for all soldiers, irrespect­
ive of creed, and to supply Catholic chaplains in the Canadian 
Overseas Forces and in the Canadian Militia with rosaries, 
medals, prayer-books, and similar devotional aids for distri­
bution to Catholic soldiers.” Granted.

T. It. Ferguson, for the applicant.
Irving S. Fairty, for the city corporation.
Meredith, C.J.C.P. :—Further consideration of the question 

involved in this matter has failed to enable me to discover any 
means by which the gift in question in it can lx* upheld; and also 

failed to enable the respondents to give any substantial answer
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ONT. to the objection to the gift suggested upon the argument of
K C. the case.

hKe

Toronto.

It must therefore Ik* adjudged, for the reasons given during 
the argument, that the gift is invalid because it was not within 
the power of the municipal body, which made it, to make it.

It was so ultra tire*, in the fiist place, lx*cause the council of
Merediib.
C.J.C.K the year 1918 had no power to require, or authorise,* the raising of 

the money, and payment of it, in the year 1919; ami according to 
the terms of the gift it could lx* “raised in the taxes of 1919,” 
and necessarily could be paid out of moneys so raised only.

For obvious reasons, the municipal council of each year is re­
quired, shaking generally, to live within its means—that is, is 
so required by law, whatever may happen in fact. It cannot, 
again sinking generally, create debts to be paid in future years 
without the assent of the ratepayers to the creation of such a debt. 
It cannot dispense the Inanity the nsing of which belongs
to a future council.

That the gift is bad on this ground is hardly disputable; and 
hardly has l>een denied.

So too it seems to me to be invalid on the ground upon which the 
attacked it ; that is: that no municipal council has power 

to make such a gift.
The powers of municipal councils are circumscrilied, terri­

torially and otherwise. Vnless power to make such a gift has 
been conferred by statute, there is no such power. There is no 
contention to the contrary; but it is said that such power is so 
conferred; that that part of the Municipal Act (H.8.O. 1914, eh. 
192) which is in these words—“398. By-laws may be passed by 
the councils of all municipalities: ... 5. For granting
aid to any charitable institution or out-of-door relief to the 
resident poor”—confers it.

I cannot think that any one, even a lawyer familiar with the 
law of England respecting charities, could consider that these 
words cover the gift in question, the purpose of which is to enable 
those to whom the gift is made: “to erect, equip, and conduct 
Catholic Army Huts for Canadian soldiers, which shall serve the 
twofold purpose of chapels for Catholic soldiers and recreation 
huts for all soldiers, irrespective of creed, and to supply Catholic 
chaplains in the Canadian Overseas Forces and in the Canadian

0

1547
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Militia with rosaries, mettais, prayer-books, and similar devotional 
aids for distribution to Catholic soldiers.”

Having regard to the local, and other circumscribed, powers of 
municipal councils, to the fact that the power is given alike to all 
such councils, great and small, and to the association of the latter 
words of the clause with the former without the intervention of 
even a comma, it seems to me that the popular meaning of the 
word “charity” in connection with pecuniary aid, is the meaning 
which the Legislature meant to convey and has conveyed by the 
words used; whether confined to charity within its territorial con­
fines or not need not now be considered. Certain it is, in my mind, 
that the words ust'd were not intended to cover and do not cover 
housing comforts and religious comforts or services to lie given 
anywhere, without limit as to space or time.

And that the words are not wide enough to cover such a gift 
as this, subsequent legislation in the years 1915, 1910, 1917: and 
1918,* has made more abundantly plain. If Mr. I'airty is right 
in his contention, all this subsequent legislation is waste paper; 
and municipal councils have been asleep in regard to their wide­
spread “charitable” power until this day.

Mr. Fairty relies also upon the Act of 1915: but there is nothing 
in it that covers the purposes of the donors of this gift: he admits 
that there is nothing in the later enactments.

It is not needful to consider whether, even in the broad inter­
pretation of the word “charity,” as applied chiefly to bequests 
and devises, in the Courts of England, all the purposes of the 
donees should Ik* considered charitable; and all must lx-, ulse the 
inseparable gift must fail.

The resolution must be quashed: if allowed to stand, it might be 
acted upon though invalid: and, as the resjMindents refused to 
rescind it after its invalidity was pointed out to them, the appli­
cant must have his costs of this application if he asks for them.

Motion granted.

ONT.

8.C.

Re

Tohontu

Meredith,
C.J.C.P.

•See 5 Geo. V. ch. 37; 6 Geo. V. ch. 40; 7 Geo. V. ch. 41; 8 Geo. V. ch. 
34—all Acta relating to Grants by Municipal Corporations for Patriotic

11—45 D.L.R.
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ALTA. WILLIAMS AND REES v. LOCAL UNION No. 1562 OF THE UNITED 
MINE WORKERS OF AMERICA.

8. V.
Alberta Supreme Court, Appellate Division, Haney, C.J., Stuart, Heck, 

and Hyndtnan, JJ. January 10, 1919.
Conspiracy if II B—15)—Trade union—“Scabs”—Strike—Liability ~ 

Parties.
Held, affirming the judgment of Simmons, J., 41 D.L.R. 719, hv an 

equal division of eourt, that the memliers of an unincorporated associa­
tion constituting the local of a trade union are individually liable for the 
damages and loss of wages resulting to non-union workers, whom they 
refused to take in as members and coerred their dismissal from employ­
ment under threat of strike. (Status of the association ns party defend­
ant discussed; Industrial Disputes Investigation Act, 1907, and Trade 
Union Act, R.8.C. 1900, c. 125, considered.)

Statement. Appeal from the judgment of Simmons, J., 41 D.L.R. 719, 
at a trial without a jury. Affirmed by an equal division of the Court. 

//. (Mlund, and A. M. Sinclair, for appellant.

Harvey, CJ.
K. r. Robertson, for respondent.
Harvey, C.J.:—I would dismiss the appeal with costs.
Without determining definitely whether this Local Vnion might 

have successfully contended that an action would not lie against 
it in its own name if it had taken the objection at the proper time, 
though, on this point, 1 am disposed to agree with the view 
expressed by my brother Reck. 1 think it is not open to it to raise 
the objection now after it has defended in its own name without 
objection.

This was the view adopted by Meredith, J. (now (’.J.) in Krug 
v. lierlin Vnion (1903), 5 O.L.R. 403, ami it seems to me to lie the 
correct one.

The facts, as found by the trial judge, appear to establish 
that the mendiera of the union in combination in their association 
as an organized union, determined to force the employer of the 
plaintiffs to discharge them by a strike, if necessary, and pro­
ceeded to put the intention into effect. The employers, however, 
on the threat of the strike, did discharge them, rather than submit 
to the inconvenience anil loss of an actual strike.

I am of opinion that, liecausc of our different legislation 
affecting trades unions and industrial disputes, the authorities 
in the English courts, or even our own earlier authorities, are not 
wholly applicable.

There is an able discussion of the effect of Quinn v. Leathern, 
(1901) AX’. 495, and other earlier trades-union cases, by Dicey, 
the learned text writer, in the Law Quarterly Review, vol. 18, at
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p. 1, which is referred to. with approval, by Sir Frederick Pollock, 
in his work on Contracts, Oth ed. ( 1012), at p. 340.

All the derisions up to October 15, 1918, are fully considered in 
Hratt v. Hritish Medical Asxfi. (1918), 35 T.L.R. 14.

I am by no means satisfied that the attempt to intimidate, 
made by the union in this rase, by a combination of its members 
which could make it very effective and which, of course, would 
lie quite different from the act of any single individual, does not 
bring the case within the principles of Quinn v. Leathern.

Without regard to our own special legislation, but having 
regard to our Industrial Disputes Investigation Act, 1INI7, which 
prohibits strikes except under certain conditions, the right of 
action, in my opinion, clearly exists.

If the employer had waited until a strike had actually taken 
place and then dismissed the plaintiffs, the defendants would, by 
unlawful means, have accomplished their purpose. It seems to 
me that the threat to do something unlawful to accomplish a 
purpose is, in itself, adopting an unlawful means for gaining the 
object.

The plaintiffs, having suffered damage by such unlawful acts, 
are entitled to maintain an action.

Stvaht, ,1.:—The general nature of this case is that the two 
plaintiffs are seeking damages from the defendants for having 
liecn deprived of employment as coal miners through the action 
of the defendants. They also ask for a declaration that they are 
entitled to membership in the defendant trade union and for an 
order compelling their admission thereto.

Before venturing upon a discussion of the grave legal problems 
raised it is, as always, very desirable to state the precise facts.

The two plaintiffs arc Welshmen. They had lieen coal miners 
in Wales, and the plaintiff Williams had there liecu a mendier of 
the trade union. It does not clearly appear whether Rees hail 
there been a member or not. Williams came to Canada and 
worked in the Femic mines where he had also liecn a mendier of a 
union. In October, 1915, he came to the Drumheller coal district 
and went to work at a mine at a place called Wayne which was 
owned and operated hv a company called the Rose Deer Mining 
Co. He left for a time and worked in the Lethbridge district, and 
there he was a mendier of the union, but returned in July, 1910,
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to Wayne. The plaintiff Rees came to the Edmonton district 
where lie worked us a miner for some time, hut there were no 
unions there, at least in the mines at which he worked, and he 
had not there lieen a member of a union. In August, 1916, 
Rees also came to Wayne and obtained employment in the Rose 
Deer Co.’s mine. When the two plaintiffs began to work in this 
mine there was no union in existence there. In the autumn of 
1916 a union was organized. This was called Local Union No. 
1562 of the United Mine Workers of America. This organization 
is international in its scope, but covers only the United States and 
Canada, and has its headquarters at Indianapolis, Indiana, U.8.A. 
It is not incorporated. It has a constitution, however, laying 
down by-laws and rules. It provides for district unions, sub- 
district unions, and for local unions. Eastern British Columbia 
and the Province of Alberta formed a territory called District 18, 
and for this district there is a set of officers consisting of a president, 
vice-president, secretary-treasurer and international lx>ard member. 
The executive board of the district consists of these officers and 
four board menilxrs elected by the local unions in the four sub­
districts into which the district was divided. The Drumheller 
district apparently came within the territory of sub-district 
No. 3. The office!* above mentioned are elected by the district 
at large by ballot of the members. At all material times one 
Thomas Biggs was president, presumably thus elected, of District 
No. 18. He was not shewn to lx* a memlier of the defendant 
Local Union No. 1562, and is not one of the individual defendants.

One (ieorge A. Tupper was the managing director of the 
Rose Deer Mining Co. After the organization of the defendant 
union the company entered into an agreement with the members 
of the union with reference to a scale of wages and some other 
matters. In January, 1917, trouble arose between the company 
and the men which may best be described by quoting the testimony 
of Tupper with regard thereto as follows:—

Q. What happened as a result (if those difficulties you had with the union, 
Mr. Tupper? A. Things was getting quiet at that time and we decided 
to lay off one shift, and there was some trouble with the box-ear men and the 
machine men and several unreasonable demands were made, and finally it 
came we decided we would pay off everybody. The union had not done as 
they agreed to do with us, and it was a source of annoyance to me all the 
time, because the other mines they were right along side of us and they were 
not organized and they were getting by with a far cheaper rate than we were,



45 D.L.R.] Dominion Law Reports. 153

uiul we were in difficulty all the time and no as the union agreed they said all 
the mines would lx- organized and they had not done it. and we were having 
so much trouble, 1 decided we would try and do without the union, and we 
paid everybody off and cleaned the camp off practically.

Q. Did you stop production for some time? A. Oh, yes, we did not do 
anything for some little time. 1 do not just remember.

Q- What did you do after you closed down for some time? How long did 
you remain closed down? A. I think somewhere around three weeks, if I 
remember correctly.

During the 3 weeks during which the mine was closed down 
most of the men departed and nought employment elsewhere. 
Tupiter, u]>on cross-examination, gave these answers referring 
to this occurrence:—

Q. It was you who decided to do away with the union? A. To deal with 
the union.

Q. To do away with the union? A. Well, 1 guvs* it would be. yes.
It should lx? added that Young, one of the defendants, admitted 

that the union had “sent an ultimatum" to the company in 
January and stated also that Tupjter had told them that he did 
not want a union until the whole Drumhcller field was organized 
into unions. It should also be added that Tuppcr’s testimony 
was that the men had not lived up to the agreement they had 
made with him the fall l>eforc. From all this it is fairly clear 
to my mind that there were disputes Ixdween the men and the 
company, and that Tuppcr, the company's manager, determined 
upon “a lock-out” as a means of destroying the union. Within 
3 weeks he l>egan to negotiate with the 12 or 15 men who had 
remained in Wayne to secure their return to work, and, there­
after, he increased his operations as men could lx* secure *. It 
seems also fairly clear to my mind that he had disregarded the law 
in locking-out the men without having recourse to the procedure 
provided in the Industrial Disputes Investigation Act, while the 
men also in several small stikes which Tapper said took place in 
January had probably also done the same thing.

But it is for the coercion of Tuppcr into dismissing the two 
plaintiffs, the next fall, the same Tuppcr who practically confessed 
that in January he had locked the men out in order to break up 
their union that this action is brought. This deserves to l>e 
remembered.

Now among the 15 or l(i men who had never left Wayne and 
who returned to work were the two plaintiffs. The defendants 
tried at the trial to suggest that these men had petitioned to l>e
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re-employed as non-union men for the purjxise of injuring unionism. 
But their testimony simply was that their numliers were so small 
that they could not afford to pay the salary of one man called 
the check weigh man whom the men, under the Mines Act, 
were at liberty to employ for the purixiscs of weighing and keeping 
track of each man’s output, and Tapper’s testimony was that he 
asked the men to sign a paper dispensing with the services of 
this official in order to protect the company from liability for a 
breach of the Act. This document disapjieared in some mysterious 
way and was not produced at the trial.

Alxiut March 8th, 1917, the plaintiff Williams received an 
anonymous letter signed “ Welshman, ” which charged Williams 
and the others with “trying to kill the union,” that it was “our” 
intention to re-establish the union and to spend all kinds of money 
to do so, invited Williams “and the others” to consider in what 
position they would then stand, suggested that they ought to 
“shudder at the thought of l>eing placed in the list of scabs that 
sold out the union and union men for the sake of full employment 
at good witges for the summer time without any further considera­
tion.” It declared that they “were all a disgrace to the country 
they were lx>rn in,” that they would not have lieen allowed to 
act in this way in Wales, and that if they did “it would mean an 
ordeal to go through that is only fit for scabs and I icings that 
is not good enough to associate with man, angels, beasts or devils. ” 
The writer intimated that a list of their names was to be pub­
lished in every local union in District 18, and also in some of the 
journals of the united mine workers. He suggests that they 
either “throw down the company anti ask for the union again or 
quit right away” so as to save themselves from “everlasting 
disgrace.” He suggested that their parents would lx* ashamed of 
them and disclaim them for their “dastardly action at Wayne,” 
and charged them with throwing down the liest agreement ever 
got in that part of the country, that they were “f<x>ls" so anxious 
to work that they could not see any further than their own selfish­
ness, and stated that “we do intend to isolate you from the associa­
tion of men that are worthy citizens for a country like this, and 
you will lie known the world over as the ‘scalis of Wayne.’” 
An answer was requested to lx>x 90, Drumhcller, which is some 7 
or 8 miles from Wayne. Hinc Mai lachrymœ. This, it will lie
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observed was in March. Several months passed. Gradually 
more men were gathered by the company as workmen, until, in 
July, 1917, there were between 75 anti 100 men employed. Then 
there was a strike again, and, as Tupper said, “We had to recog­
nize the union, we thought it lietter business.” He said they were 
“advised very strongly by the coal commissioners, Armstrong 
and Harrison, that under present laUmr conditions they would 
be foolish to buck the union as the organization was getting strong 
and men were scarce, and under the conditions we decided it was 
the best business to recognize the union again.”

Apparently, so far as the union was concerned, Tupper was 
prepared to destroy it and throw men out of employment or to 
recognize and accept it just according to what he thought was 
“the l>est business.” He, of course, is not a party to this action, 
but he is the party alleged to have been “coerced.”

With regard to the anonymous letter, all through March, 
April, May and June nothing is heard about L so far as the evi-
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dence discloses.
It is to lie noted that there was throughout no suggestion 

that any member of the defendant union cither wrote the letter 
or had anything to do with it. The only suggestion made by the 
plaintiffs is that it was written by Biggs, the president of District 
No. 18. It was written upon paper with tbe letterhead “Red 
Deer Valley Local, Drumhcller 174fi. Robert Wood, president. 
—. Hopkins, financial secretary.” The plaintiffs on the argument 
urged that there was sufficient in the evidence to shew that Biggs 
was the author. If we accept that conclusion for the moment 
as correct, it means that there is nothing to connect any of the 
defendants with it, at least in the way of responsibility for it. 
Biggs was not under their control in any way except that no doubt 
if he stood for re-election to his office in future they would form a 
very small part of those upon whose votes he must depend for 
election. The letter was admitted in evidence, but it could not 
have l>een upon the ground that any of the defendants, either 
individually or collectively, were resjionsible for it. The fact that 
Williams had received an anonymous letter containing very 
abusive language was perhaps admissible as part of the history 
of the events leading up to the trouble and as part of the re* 
çestœ, but it will, in my opinion, lead our judgment astray if we
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entertain for u moment the thought that any of the defendants 
were responsible for the letter. There is not a tittle of evidence 
to shew that they, or any of them, were.

Well, in July, when apparently the union was resuscitated 
and its recognition by the company, the employer, was obtained, 
both the plaintiffs were invited to join it. Practically all the 
men working for the company had joined, including those 13 or 
14 who, together with the two plaintiffs, had returned to work 

*n tebniaiy without a union. The plaintiff Williams refused to 
----- join *he union until, as he said, “this anonymous letter was cleared

Stuart, J. t
up.” This was a Unit August. He was asked a second time 
to join by the president of the local union, Gray, and he gave the 
same reply and also gave Gray a copy of the letter “to take back 
to the local to shew them the reason 1 wanted that cleared up 
first.” He said he offered to meet Biggs at a meeting of the 
local union to go into the matter, but that he was refused and 
was told to tell Biggs about it. He also said that he did tell 
Biggs about it, but that Biggs "refused to let them do it,” that 
is, presumably refused to let them have the matter investigated 
at a meeting.

The plaintiff Bees testified that he had been shewn the anony­
mous letter by Williams a day or so after its receipt, that his 
feelings were very much hurt, and that though he was asked to 
join the reorganized union, he had refused for the same reason 
as Williams.

The two plaintiffs, whose» employment was on piece work 
only, and. therefore, subject to termination at any time at the 
will of their employer without notice, continued to work at the 
company's mine until October when they each received a letter 
from Tupper. That sent to Williams was as follows:—

Oct. I, 1917.
1 have been advised by the union that you can be no longer employed in 

this mine, as the union object and say they will tie the mine up. Try and make 
eoiue arrangements with the union to continue work.

Tupper said he sent this letter in consequence of an interview 
he had had with a committee of the men, consisting of Young, 
Stefanucci, and one Hose (not a defendant), who asked him if he 
wanted to operate his mine with these two men (i.e., alone) or 
without them. He stated, “ I couldn't say what wonts they used, 
but I know what wonls they used was enough to tell me. I think
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they gave, I believe, 24 hours or the mine would lie shut down. 
Other men would walk out or something to that effect. If I 
did not get those two men out of there the mine would be closed 
1 took it."

The two plaintiffs then ceased work for about 2 weeks when 
the plaintiff Williams received from Biggs a conciliatory letter 
dated October 9, in which reference in a general way was made 
to the trouble existing, but it contained no specific reference 
to the anonymous letter. Biggs, however, did use the following 
language :—

This day it wee brought to me that there is quite an agitation in Wayne 
on account of you two not coming forward to sign for the union, ami it was 
put up to me by an inward feeling in this way, "Can’t I do something to heal 
this breach that secnm to Ik> getting deeper and broader?" Well, 1 decided to 
write you and try anil bridge it over and, no far us I am concerned, I have 
forgotten all about it and only regret that nuc.li a thing ever happened, and by 
apologizing 1 hope to have found two friends. 1 shall have no hard feeling* 
existing in my mind anil sincerely hope you both will a*si*t in harmonizing all 
things that has a semblance of discord as it appears to each of us.

There is nothing disclosed which Biggs could have to apologiae 
for unless it was the obnoxious letter, and this with a comparison 
of the handwriting (if we are ourselves entitled to make such a 
comparison, as to which there has lieen, I think, a difference of 
opinion in the court in previous cases) rather indicates the real 
authorship of the letter, although in view of what subsequently 
hap|>ened it is perha|>s lietter not to express any more definite
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When Williams received this he shewed it to Tupper who, so 

W illiams said, thought everything would be satisfactory and told 
him to go hack to work, which both he and Rees did. They had 
worked only 2 days when, according to W'illiatns, a pit Ikjss came 
and told them they hail to lay off again because the miners were 
going to quit. So they both quit work again. Williams then 
went to defendant Young, who was then secretary of the union, and 
asked him what the matter was, to which he got the reply “nothing 
only you would not join liefore and the men won’t let you join 
now, if you go to work the men will walkout.” The experience 
of Rees was practically the same.

1 have for the moment omitted any reference to some other 
testimony shewing directly what pressure was brought to U\ir 
on Tupper and the company to dismiss the men, because there is a
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question of admissibility involved and this is connected with 
the wider question of the parties to the action. What happened 
eulwequently was tliat the two plaintiffs went to Calgary ami 
took the matter up with Riggs, and one, Brown, who was secretary 
for District 18. There was, or was to have been, a convention 
in Calgary at which the plaintiffs expected to bring their case up. 
But, for some reason or other, they were unable to do this. Biggs 
got Brown to write a letter to the defendant union requesting 
that the plaintiffs l>e allowed to join. This letter was dated 
November 13. The new' secretary of th< union, one Redpath, 
wrote a reply to Brown. This was not produced, and Williams 
who had seen it in Brown's possession and had read it, was allowed 
to give evidence of its contents, liecause the defendant union had 
been given notice to produce it. although it was not shewn to be 
in their possession or control. Brown, who suppo: adly had it, 
was not their official, was not a party to the suit, nor was the 
larger organization of which he was an official, and he was not 
called as a witness. I, therefore, doubt the admissibility of the 
secondary evidence. At any rate, the reply was a refusal, and 
according to Williams applied to him and Rees the epithet 
“traitor,” but of course the treason alleged was not to the King 
but to trades-unionism. Just exactly what was hapjiening during 
November and December is not clear. The matter seems to have 
been in some form before the local union, but it apfiears that not 
until December 21 did the plaintiffs make any written application 
to join the union. This was considered by the union after a week 
or so, and then the decision was that they would not receive them, 
but would not object any longer to their working at the mine. 
This was communicated in a letter dated January 0, 1918.

There had, however, been some other events of some signifi­
cance. Williams had, at some time, laid an information for 
criminal lil>el in respect of the anonymous letter against Biggs 
with, as he said, the approval of the crown prosecutor at Calgary. 
The preliminary hearing of this took place some time before the 
plaintiffs made their written application of December 21. Just 
when this information was laid is not clearly disclosed.

From the evidence of Williams, it seems natural that he did 
it not only after Biggs had written his apology of October 9, 
but also after Biggs had instructed Brown to wnte the letter
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of November 13, expressing a strong desire that the men he 
admitted to the local union, that they should “give these men 
another chance as all men make mistakes.’'

I think it is proper to refer to these occurrences because it is 
possible that in the consideration of the law the questions of 
intention and of malice may become material.

After the letter of January 0, the plaintiffs went back to work 
at the mine. They do not seem to have been directly interfered 
with thereafter, but they told in the evidence of having there­
after l>cen called “scabs” by some unidentified imlividual workmen, 
and of having l>ecn turned out of a Ixmrding-housc liecause the 
landlady had said the other men objected. The landlady was not 
called as a witness, and this surely must be treated as hearsay 
and therefore inadmissible. They also complained that they were 
discriminated against by the men operating the machines in the 
mine.

Finally, on January 21, 1918, the plaintiffs began this action. 
In the statement of claim it is alleged that the defendant local 
union 15G2 is a body corporate, that the defendant Alliert Young 
was a check weigh man and the other individual defendants 
miners and all memliers of the local union, that by the constitution 
of the local union it is provided that membership therein shall be 
open to individuals of any race, colour or creed; that prior to 
October 14, 1917, the plaintiffs had made application for admission 
as members in the local union in accordance with the constitution 
ami bv-lnws, and that the local union wrongfully, ami in violation 
of the constitution and by-laws, refused to accept the plaintiffs 
as members whereby they had suffered damage, that they again 
made application on December 21 and were again wrongfully 
refused; that prior to Octolier, 1917, the plaintiffs hud l>een 
employed as coal miners by the Rose Deer Coal Mining Co., ami 
had, while in such employment, earned $8.50 a day on an average, 
that the individual defendants, of which there are 0, while members 
of the local union about October, 1917, did
wrongfully and maliciously conspire together and combined with each other 
and with other person» unknown to the plaintiffs to injure the plaintiffs by 
depriving them of their employment and to induce the dismissal of the plaintiffs 
from the employment of the company, and in pursuance of conspiracy and such 
combination did intimidate the said employer by objecting to the continued 
employment of the plaintiffs and by threatening to tie up the mine by going on 
strike in the event of their demand not being acceded to and did succeed in
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having the plaintiffs, without other justification or excuse, discharged from 
the employment of the said company, whereby the plaintiffs suffered damage. 
It is further alleged that the defendant, the local union, in October, 1917, did 
wrongfully and maliciously and unlawfully with intent to deprive the plaintiffs 
of their employment as coal miners with the company, notify the company that 
the plaintiffs could no longer Ik* employed by the company and that the local 
union objected to their further employment and did wrongfully and, in 
restraint of the continued exercise of their trade as coal miners, intimidate the 
company by threatening a general strike and to tie up the production of the 
mining property of the company nul did, thereby, succeed in inducing, without 
other cause, the dismissal of the plaintiffs whereby they suffered damage 
The plaintiffs, therefore, claimed general damages of #1,000 
against the local union for wrongful refusal to admit them as 
members, a declaration that they are entitled to l>e memtters, 
and an order compelling their acceptance as such, general damages 
of $1,000 against both the union and the individual defendants 
for the other wrongs alleged, and special damage against all the 
defendants for $871.25, 1 icing the wages they could have earned 
during the sus|>ension of their employment. The union and the 
individual defendants joined in one defence which denied the 
alleged corporate character of the union, and also specifically 
denied in detail all the allegations of the statement of claim. 
They also, as an alternative defence, alleged that the plaintiffs, 
while members of the union, had violated its constitution and by­
laws, and by their acts caused the union to become disorganized 
and defunct, and that their conduct at all times was opposed 
to the best interests of the union. They also alleged that, what­
ever had lieen done by them, was done solely with intent to 
further the legitimate objects of the organization with which 
they were connected, and not to injure the plaintiffs.

The ease was tried by Simmons, J., without a jury, and he 
gave judgment for each of the plaintiffs against each of the defend­
ants, including the union, for $100 general damages, and for 
$435.62 as damages for loss of wages (41 D.L.R. 719). He did 
not deal at all, apparently, with the claim for admission to the 
union, and this part of the action is practically dropjied as there 
is no cross-appeal.

We are here face to face with one of the serious problems of 
lawr connected with trades unionism.

In the view I take of the case it is unnecessary to spend time 
in considering one matter much discussed upon the argument,
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namely, the status of the local union as a party to the action.
I am inclined to the view that, in consequence of what occurred, 
in consequence of the union, without protest having appeared 
by its solicitor, and defended the action, uml in consequence 
of such things as the use of a stamp which the union officials 
referred to in their evidence as a seal, the union ought not to be 
heard now, nor at the end of the trial, to say that they could not 
lie sued. Hut I do not express any final opinion upon the matter.

Assuming the decision of this point to fall against the con­
tention of the union, 1 confess 1 find myself unable to see how it 
can, in the circumstances of this case, be of any assistance to the 
plaintiffs. Granting that the union can be sued as a party to the 
action on some such principle as was applied in the Tajf Vale It. 
( o. v. Amalgamated Society of Itailway Servante, |ld01] AX'. 426, 
then, in my opinion, it must Ik* considered as an entity of 
some kind for all purposes. It seems to me that the court ought 
mit to treat it as such an entity in one breath for the purpose of 
saying it can I* sued, and then in the next breath, for the puri>ose 
of applying the principles of law invoked in the ease, dissolve it 
into its parts and look thenceforth at the parts and not at the 
whole. If the union is to lie made liable for damages and its 
funds attached by a judgment then, surely, it must, beyond all 
question, l>e for some act done by it ax such entity and not for the 
individual acts of the persons who, together, constitute the entity. 
Whatever kind of a legal conception we entertain in regard to it. 
whatever legal character we ascril>c to it in order to make it a 
“suable" party, if 1 may use the expression. I think that concep­
tion and that character must In* adhered to throughout. Other- 
wist1. we wander in a fog ami play fast and loose with legal prin­
ciples.

A partnership is liable, of course, for the acts of its individual 
mendient. Hut this is on the pure principle of agency. The 
trial judge treated the union as the agent of the men. However 
that may lie, I do not think each mendier of the union could lie 
called the agent of the union.

This lieing so what is the position? The local union is sued 
for damages. It must surely lie for some act of the union its such. 
What is charged against the union? It is not charged with 
conspiracy. In par. 7 of the statement of claim which alone
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contains a charge against the union no mention is made of either 
a conspiracy or a combination of any kind. And even if the 
union, as a legal entity of some kind, were charged with con­
spiracy it seems to me to lie clear that it would have to be charged 
that this single legal entity had conspired or combined with some 
other person or iiersons. A single person cannot lie guilty of a 
conspiracy with himself. But as I say there is no suggestion at all 
in the statement of claim that this legal entity, the local union, 
had combined or conspired either with itself or with anyone 
else. How then, 1 feel obliged to ask myself, can combination and 
conspiracy be made in this case an element of legal liability on 
the part of the union?

There was much discussion about what was called a repre­
sentative action. Here again, I think, one may assume, though 
I am not yet prepared to admit, that all the individual members 
of the union could lie properly represented in an action against 
them os individuals, by the union of which they were members, 
that is, that, for the mere purposes of the style of cause, the name 
of the union could lie inserted as a defendant as representing all 
its individual members. Still, even in that case, the persons 
who are really defendants arc the individuals and not, by any 
means, this legal entity, the union, which merely is chosen to 
represent them. As I have always understood the idea of a repre­
sentative action some few individual memliers of a class are 
selected to represent that whole class but these, so selected, are 
themselves also charged with the wrong. Even if we were to 
extend the idea of representation so as to justify the insertion 
of the name of such an organization as that in question here as 
representative of its members, it is impossible to say that the 
general body or entity thus selected is a portion or part of the class 
which it represents. But taking it as projierly representative, 
as to which I wish to reserve my opinion l«cause the point is 
certainly quite new. then the allegations made, upon which legal 
liability is grounded, must l>e taken as allegations of acts on the 
l>art of the individuals so represented. Now, in these allegations, 
as set forth in par. 7 of the claim, there is no charge of conspiracy 
or combination at all. Neither can I assent to any suggestion 
that this is what is sulwtantially charged. So far from this lieing 
so, the plaintiffs have, in the first place, singled out six individual
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members of the union, and have definitely charged them personally 
with a combination and conspiracy in the fi.st part of their claim. 
They, then, proceed to charge the union as a definite single legal 
entity, as a corporation in fact, but not in words alleging any 
combination or conspiracy, with doing certain acts which are 
claimed to make the union, as such, legally liable in damages. 
To proceed to treat this latter claim as alleging a combination or 
conspiracy, either by the union itself as such, when there is no one 
outside of its own members suggested with whom it could have 
conspired, or by all the individual mendiera among themselves, 
when already six of them have been specifically and separately 
so charged, seems to me to lie going lieyond all reasonable limits 
in the interpretation of the language used by the parties in their 
pleadings. 1 know of no class of action in which it is more to 
be desired that parties should he precise in their allegations of 
fact as a basis of liability than these actions where trades unions 
are concerned with all their inevitable suggestion of economic, 
industrial and political conflict. The court must carefully keep 
away from all such conflict and «leal only with legal rights and 
legal wrongs, and to enable it to do so properly the precise facts, 
upon which these rights and wrongs are based, must l>e not only 
proven but plainly ami definitely asserted by accurate pleading.

It is true that an application was made at the close of the 
evidence to have an amendment allowed shewing that the six 
individual defendants were l»eing sued as representative of all 
the members of the union. I do not understand the amendment 
to have been allowed. Certainly, it was, in my opinion, unjust 
to allow it at that stage. Vp to that moment there was no sug­
gestion that anyone, but the six individual defendants, were lieing 
charged with a conspiracy and combination. But the puriiose 
of the proposed amendment was just exactly to put the case in 
such a shape that all the individual members of the union would 
lie so charged and would, perhajis, lie liable to individual judg­
ments binding each of them, rendered upon the ground of con­
spiracy. No opportunity of any notice of this change of the basis 
of attack would have lieen given. Indeed it amounted to mlding 
a whole class of jiersons individually as defendants who. up to 
that time, were not defendants at all.

1 am, therefore, of opinion that no element of combination
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or conspiracy can t>c invoked in this case as against the union 
in order to establish legal liability, and that, unless it can lie 
shewn to be liable without such an element, it cannot be held 
to be liable at all. 1 may add that., if it were otherwise, it would 
seem to me that upon a charge of tort against a joint stock com­
pany, he case against it otherwise failing, might 1m* buttressed 
by a suggestion that the shareholders had conspired and com­
bined to do the act, even where they had not Ikm*u made personal 
defendants and had not Immmi so charged.

When we proceed to examine what it was that the union did. 
I think there is some danger of confusion. The union, as such, 
neither struck nor threatened to strike U»cause the union,
as such, was not employed by the mining company and was not. 
as such union, being paid for any work. 1 ant not aware that the 
principle of collective bargaining has become so generally agree ! 
to that it is safe for the court to make decisions just as if it were 
admitted, although even if it were, it still might lie doubtful, 
unless the mutter went so far as a single joint payment by the 
company to the union for the work done by its members, the 
union could properly be treated as an employee. Certainly, only 
a person who is an employee can quit work. In this case the 
employees were the individuals; each of them received his pay 
separately for what he separately did. and it was. therefore, only 
those individuals who could strike.

I am aware that the union has the funds, which are the most 
convenient source from which a judgment for damages could be 
satisfied, but I am unable to see how this furnishes any justifica­
tion for passing quietly through a mist where legal principles 
are no longer discernable so as to reach the fund.

First, then, as to the evidence with regard to admissibility 
of which, as against the union, there is no dispute. This consists 
of certain extracts from the minute Imok of the union, which are 
as follows:—

Moved and seconded, that pit committee interview manager Tapper re 
a couple of noi-union men employed at his mine; that one week's time will be 
allowed for the management of the R.D.C. Co. to investigate the matter of 
Bill Rees and Bill Williams; that the re|*irt of the R.l). pit committee be 
accepted ; report given by K.D.P. Co. that a specml meeting of the R.D. 
miners had been held and the matter of Bill Rees and Bill Williams satis­
factorily arranged; that those two non-union men who worked at Rose I)eer 
mine be advised to keep away. Carried.

23
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Moved and seconded, that Tom Bigg*’ letter he placed on file; that appli­
cation for memlienihip for Williams and Rees be laid over for a week; that 
secretary take all evidence to lawyer in the case of T. Bigg-» and that «rase of 
Williams and Rees lie left over until that case is settled; that letter from secre­
tary K. Brown be left over for a week; that the communication from Ed. 
Brown, District 18, in regard Williams and Ret** lie accepted and left on 
unfinished business. Carried.

Moved and seconded, president ask the meuiliers if they have anytliing 
against these men, that we accept these men as members. Carried.

Moved and seconded, that we do not object Williams and Rees to work 
here if they get the work but we do not accept them in the union. Carried.

It is unfortunate that the dates of these motions were not 
more specifically ascertained, but we must take the evidence 
us it stands before us.

Then there is the evidence of Tupper, already quoted, which, 
of course, is subject to the question whether the men who camp 
to him were authorized by the union to say what they did.

Then the defendant, Young, was examined for discovery. So 
far as appears this examination was of himself, in his character 
of an individual defendant. 1 am quite unable to see how this 
evidence could lie used against the union. Even if the rules as 
to examination of officers of corporations for discovery could, 
with propriety, l>e stretched to cover a legal entity, so uncertain 
and vague in its nature as this union, there would still lie the 
objection that he was examined apparently solely on his own 
behalf. This was apparently the view of the trial judge.

Now, Young stated in his evidence that, so far as he could 
remember, there was no definite action taken by the union in 
October in regard to admitting the plaintiffs to the union, or 
referring to any application of theirs to 1m» admitted. He said 
the matter was probably talked about among the men. The 
minutes alxive quoted do not shew that the matter was ever 
brought directly before any meeting of the union until the occasion 
of a written application which was shewn otherwise to have been 
made late in December. For myself, I doubt very much, par­
ticularly in view of the action taken against Biggs, whether the 
plaintiffs ever made any serious attempt to secure re-admission 
to the union in ( Holier. The fact probaWy is that they were 
aware of the general attitude of the men and felt it would lie useless 
to press the matter. But I can discover no evidence to justify 
one in inferring, with any certainty, that the union did, in October, 
refuse to a<lmit the men to memliership.
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Young also stated that, on one occasion, he and Stefanucci, 
as the pit committee of the union, interviewed Tupper at the 
wishes of the union, and intimated that if he wanted to operate 
his mine with those two men he was at liberty to do so; he said 
that he supposed this meant that “our men would take a holiday 
anyhow if those two men were working”; that Tupper was told 
t hat the men would not work ; t hat he and Stefanucci had been 
authorized by the union to convey this information to Tupper; 
that Tupper told them he would see that these two men would 
not work and to go back and tell the other men to go to their work. 
Young also stated that they had another interview with Tupper 
after the plaintiffs had received the letter of October 9 from Biggs 
containing the apology. He said:—

1 guess the same tiling must have happened, the men must have decided 
that these men could work if they wanted to, but they would not work with 
them. We were sent as a committee to interview the manager and the same 
thing took place and he dismissed them again.

Now, even assuming these facts to be properly proven, my 
opinion is that, aside from any effect which the provisions of the 
Industrial Disputes Investigation Act, 6 & 7 Hdw. VII., c. 20, 
may have, there can be no liability attaching to the union. The 
most that can be said is, it seems to me, that the union, through 
its officials, conveyed to the employer an intimation that the 
employees, the workmen, had decided to, or would strike if the 
plaintiffs were continued in their employment. This is, as it 
appears to one, exactly what Allen, the defendant, did in Alien 
v. Floor/, [1898] A.C. 1. So far as malicious intention goes, the 
purpose in that case seems to have been much more open to 
question than the purpose here. The workmen there objected 
to the employment of the plaintiffs, not because they were not 
members of the union, for they belonged to a different trade 
altogether, not because of anything they were then doing, but 
solely because, at a previous time, when working for other 
employers, they had encroached upon a field of work which the men 
of Allen’s union were determined to keep exclusively to then:selves. 
Allen was not himself employed. He could not, therefore, strike 
any more than the union here could strike. I do not propose to 
quote at length from the ruling judgments in Allen v. Flood, but 
there are certainly several expressions in those judgments which 
actually refer to just such a case as we have here, of an attempt
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to attach liability to the men themselves or their union. See 
pp. 130 and 148 for example. I should like, however, to quote 
these words of Lord Hcrschcll, p. 142:—

1 think it (individual liberty) is never in greater danger than when a 
tribunal is urged to restrict liberty of action, because the manner in which it 
has been exercised in a particular instance may be distasteful.

In Perrault v. Gauthier (1898), 28 Can. K.C.U. 241, which, 
although a case from Quebec, was avowedly decided by the Supreme 
Court of Canada, upon the principles of English law, that court 
held that the members of a trade union who had actually struck 
localise their employer was employing a non-union man, and 
for the purpose of inducing him to dispense with his services, 
were not liable to that man in damages. It seems to me that 
it is surely, at least, as serious a thing actually to do an act for 
such a purpose as it is to convey an intimation that another party 
intends or has decided to do it.
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With respect to Quinn v. Leathern, [1901] A.C. 495, the clement 
in that case which led the House of Lords to hold the defendant 
liable was clearly that of conspiracy and combination, and for the 
reasons I have already given that element is not present in this 
case, so far as the defendant union is concerned.

It is, however, to be observed that neither in England (Allen v. 
Flood), nor in Ireland (Quinn v. Leathern) was there any such 
statutory law as that contained in our Act of 1907 above referred 
to, while there has been cited to us no Canadian case, and I have 
myself found none, in which the facts occurred subsequently 
to the passing of that Act. The provisions of that Act, however, 
raise considerations which seem to me to be very serious. Both 
Allen v. Flood and Perrault v. Gauthier were decided upon the 
principle that there is nothing illegal, either in stopping work, 
that is, in striking, or in communicating an intention on the part 
of other persons to do so. But s. 5ti of our statute (6-7 Edw. VII., 
c. 20 (Can.) ) says, in part:—

It shall be unlawful for any employer to declare or cause a lockout, or 
for an employee to go on strike on account of any dispute prior to or during 
a reference of such dispute to a Board of Conciliation and Investigation under 
the provisions of this Act.

A “dispute” is defined in the interpretation clause as
Any dispute or difference between an employer and one or more of his 

employees as to matters or things affecting or relating to work done or to be 
done by him or them, or as to the privileges, rights and duties of employers
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or employees (not involving any such violation thereof as constitutes an 
indictable offence); and, without limiting the general nature of the above 
definition, includes all matters relating to (4) claims on the part of an employer 
or any employee as to whether and if so under what circumstance ! preference 
of employment should or should not be given to one class over another of 
persons being or not being members of labor or other organizations, British 
subjects or aliens.

A strike is defined as
The cessation of work by a body of employees acting in combination or a 

concerted refusal or a refusal under a common understanding of any number 
of employee ° to continue to work for an employer in consequence of a dispute 
done as a means of compelling their employer or to aid other employees in 
compelling their employer to accept terms of employment.

By s. 58 an employer declaring a lockout contrary to the Act 
is liable to a fine, and by s. 59 any employee who goes on strike 
contrary to the Act is also liable to a fine. This means that by 
Canadian law it is a penal offence for either employers or employees 
who are within the Acts to omit to secure a Board of Conciliation 
and wait for its decision before declaring a lockout or going on 
strike.

It is a great pity that, for some reason or other, be*]■ bides 
seem to disobey this law with impunity.

But the present question is, did what occurred here take this 
case out of the principle of the decisions in Allen v. Flood and 
Perrault v. Gauthier? There is no doubt that, if the workmen 
had actually gone on strike before waiting for the report of a 
Board, very strong reasons would have existed for saying that 
they had, by doing an illegal act in order to force their employer 
to discharge the plaintiffs, made themselves civilly liable in damages 
to the plaintiffs, but I prefer to say no more on that question, 
because such a case is not before us. The men did not go on 
strike. But even aside from Young’s evidence there would seem 
to be, no doubt, some ground for the suggestion that the workmen 
had threatened to do so. Tupper’s evidence as to what was said 
to him, taken with the second resolution quoted above from the 
minute look, furnishes, no doubt, very good reasons for believing 
that an intimation of such an intention was conveyed to him.

But after much careful consideration, I have come to the 
conclusion that the court ought not to hold the union, as such, 
even if properly sued, liable upon tliis ground.

In the first place, this exact ground was apparently not 
presented at the trial, as it is not mentioned by the trial judge.
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It is not mentioned in the respondents’ factum. It was not 
directly raised on the arguments before us, because only a vague 
reference was made to it by someone. I am not sure that it was 
by the respondents’ counsel at all.

In the second place, there is the clear inadmissibility of Young's 
evidence which leaves the exact nature of the communication 
made by the union somewhat vague. We have no means of 
knowing whether the second resolution was connected with the 
second notice given by the pit boss to the plaintiffs or not. If 
it was connected only with the first intimation testified to by 
Tupper, it is to be observed that the plaintiffs w ent back to work 
after that, and it was on account of the second one suggested by 
what the pit boss said that the final dismissal took place, for w hich 
damages are claimed.

In the third place, I do not think that an intention to commit 
an illegal act was made sufficiently clear. The right to strike 
has not been entirely atxilished. It is only postponed. No time 
limit is definitely shewn to have been mentioned to Tupper, for 
he w’as very vague and uncertain in his memory of what was said. 
There is no evidence of authority to give the 24 hours time referred 
to by him, and an intention to disregard the terms of the statute 
was by no means clearly indicated to him. What was said to 
him could, not unreasonably, be interpreted as nothing more than 
a “claim” in the words of the interpretation clause, that is, as 
merely the creation of the dispute and nothing more. The men 
said they would not work there if the plaintiffs were retained.

In the fourth place, as I have already said, it was the 
employees, the persons who were employed, who jointly, no doubt, 
and by concert decided to strike if anyone did. The union, in 
my view7, was nothing more than the organization or body which 
by its officers conveyed to Tupper the information that the men 
had made such a decision, if such a decision was made at all. 
Certainly no mention of a cessation of work is made in the 
extracts from the minute book.

I am quite well aware that some of these considerations can be 
brushed brusquely aside as a rough and ready method of saddling 
possible liability upon the union, but I confess I am unable to 
keep my mind and eyes upon the steps by which the union is 
reached. Doubtless, it is largely because no one can define what 
kind of a legal entity the union is.
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For these reasons I think the appeal of the union should be 
allowed with costs; the judgment entered against it should lie 
set aside, and the action dismissed as against it with costs.

It remains to consider the case of the individual defendants. 
These 6 iron are charged with a combination and conspiracy. 
Aside from this allegation their case comes directly, in my opinion, 
within the decisions in Allen v. Flood, and Perrault v. Gauthier, 
subject again, of course, to the possible effect of our statute. This 
latter cannot, in my opinion, for the first 3 of the 4 reasons given 
above in the case of the union itself, be invoked even against these 
individual defendants.

With respect to the matter of conspiracy or combination, 
there does not, in fact, appear to be any evidence at all against 
the defendants, Stefanucci, (ierew, Marcelli, Loranzo, and Kar- 
muckle, that they took part in any way whatever in the matter. 
W hether they were present when any concerted arrangement or 
combination was made or not, or had anything to do with it in a 
meeting or otherwise, is not suggested anywhere in the evidence. 
I cannot assent to the contention that every member of the union 
is individually liable for whatever the other members may have 
done quite apart from him, and with no evidence at all of his 
connection or participation therein, unless, of course, the union 
were (w hat it is not) in itself an unlaw ful association with unlawful 
objects, in which case it might be otherwise.

With regard to Young, finally, I cannot find anything he did 
which would bring him within the decision of Quinn v. Leathern. 
The evidence is altogether too vague, in my opinion, to rest any­
thing upon in the way of conspiracy. Anything he is actually 
shewn to have dune falls far short of the things done by the defend­
ants in that case.

I, therefore, also think the appeal of the individual defendants 
should be allowed with costs, the judgment below set aside, and 
the action dismissed with costs.

I have not considered it necessary to spend time pointing out 
the very obvious distinctions between this case and a number of 
those cited by the respondents. In some of them actual con­
tractual rights were interfered with. Here the plaintiffs were 
not injured in respect of any contractual right at all. In other 
cases the employer, not the discharged workman, wras the plaintiff, 
and Quinn v. Leathern is itself an example.
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In conclusion I think it worth observing that the conduct 
of the plaintiffs themselves from the point of view of union men 
was not altogether free from criticism. They were union men. 
They were twice asked to re-join the union. The members of 
the union at first were quite willing to think no more aliout the 
past. But the plaintiffs had received an anonymous letter, very 
scurrilous it is true, but as it turned out they had no reason to 
blame any of the members of the local union for it. Perhaps 
they believed some of them had something to do with it, although 
they do not say even that in their evidence. They no doubt 
exercised a right to stay out of the union till it was cleared up. 
But if they had treated the anonymous letter as worth just what 
anonymous letters always are worth, there; would have been no 
trouble. For some reason or other, even after they got an apology 
from the author, and were content to join the union, they, or one 
of them, laid a criminal information against the author. I think 
they, being union men themselves and, therefore, apparently 
believing in the principles of the union, had themselves largely 
to blame for all the trouble.

Of course, the general failure to enforce the Industrial Disputes 
Investigation Act was also to blame. That Act seems to have 
been disregarded by both the employer and the employees in 
their previous relations.

Beck, J.:—This is an appeal from the judgment of Simmons, 
J., at a trial without a jury.

The reasons for judgment led me to suppose that the judge 
intended to give judgment against the individual defendants only 
and not against the union by name. Upon asking him, I find I 
was correct, and that there is a mistake in the formal judgment 
in this respect.

I think the judge has sufficiently stated the facts, and that his 
findings of fact are correct. I think, too, that his conclusion of 
law is also correct, that the individual defendants are liable. 
I think the Industrial Disputes Act (c. 20, 1907) makes inappli­
cable to some extent a number of English decisions (the more 
important of which are discussed by Dicey in 18 L.Q.R. 1-5; 
approved by Pollock, Torts, 9th ed., 347). On the other hand, 
for reasons which I shall discuss at some length, I tliink the union 
under its adopted name is also liable.
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The individual defendants were held liable because of their 
ireirhership in the union and of their acts in that capacity, and 
the damages awarded against them were awarded solely in respect 
of acts done as representing the union. Under these circum­
stances I think the plaintiffs should have their option or be put 
to their election, to take judgment either against the individual 
defendants alone or the union alone.

1 now proceed to give my reasons why it is my opinion that the 
plaintiffs are entitled to judgment against the union, although, 
as the fact is, the union is not registered.

In connection with this question, it seems to me to be con­
venient to consider what is the practice and procedure of this 
court, as disclosed by its Rules of Practice and Procedure, in 
regard to representative or class actions. In the first place, it is 
to be noted that it is not open to question the validity of any of 
these rules; for they have been, in effect, confirmed by statute,
I ‘.mis, v. 4, s.

Again, although our rules are very largely based upon the 
Eng ish rules, not only do they contain many modifications of 
and differences from the English rules, but in their totality con­
stitute an environment of tradition methods and machinery 
differentiating to a marked degree the practical operation, in this 
court, of rules expressed much in the same form as the English 
rules. This court, like its predecessors in the territory over which 
it exercises jurisdiction, was never other than a court adminis­
tering a single body of law which included, as a part of that law, 
principles recognized and enforced by the former Court of Chancery 
in England. The important bearing of this fact—with conse­
quences extending beyond mere matters of practice and procedure 
and producing in matters of substantive law consequences some­
what different than would lie drawn by the English Courts— 
is pointed to in a recent case from Ceylon before the Judicial 
Committee of the Privy Council, John v. Dodwcll & Co., [19181 
A.C. 563, where, after a reference to a proposition laid down in an 
English case, it is said, p. 571:—

It is, in the view their Lordships take, unnecessary to consider how far 
the principle of this dictum would extend in circumstances such as those of the 
present case or what is the true view of the scope of the ratification which this 
action implies by the English common law. For under principles which have 
always obtained in Ceylon, law and equity have been administered by the
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same courts as aspects of a single system, and it could never have been difficult
rl.'

Then the effect of a Prescription Act is considered and the 
following observations are made, p. 573:—

Courts of Equity in this country ignored the analogy (of the Statute of 
limitations which “ did not upply to any jurisdiction of Courts of Equity which 
was not strictly concurrent with the jurisdiction of the Courts of Common 
Law over causes of action which were within it”) in cases of trust, to which it 
did not apply. The Prescription Ordinance of Ceylon governs the whole 
jurisdiction wliich is general, including law and equity in one system, and 
therefore, the ordinance is operative in the present case to liar the claim to the 
extent of the two earlier cheques, unless the cause of action can lie shewn to have 
arisen later than their dates because of discovery for the first time of a con­
cealed fraud.

Then their Lordships go to the local law of Ceylon for the purpose 
of ascertaining whether, in the circumstances of the case, a cause of 
action existed with respect fo the two earlier cheques which was 
not barre l by the statute. They held that “according to the law' 
of Ceylon” the plaintiffs could not recover in respect of these 
cheques.

Furthermore, one of our rules (No 3) expressly declares that:—
As to all matters not provided for in these rules the practice as far as may 

be, shall be regulated by analogy thereto.

Still, again, it is quite fully recognized, as I have more than 
once remarked, that every Superior Court is the master of its own 
practice.

Heme, no decisions of the English Courts with reference to 
practice ami procedure have any binding effect upon this court 
or upon any of its judges, though they may be useful as furnishing 
reasons for one view' or another or as disclosing, as a matter of 
history, the earlier practice and the purpose of any English rule 
corresponding more or less to some particular rule in force in this 
jurisdiction.

Coming to our rules which have a tearing on the question 
of a representative or class action, we have first the common 
general rule:—

20. Where numerous persons have a common interest in the subject- 
matter of an intended action, one or more of such persons may sue or be sued, 
or may be authorized by a judge to defend in such action on behalf of or for the 
benefit of all persons interested ; and one or more of such persons may, by order 
of a judge, be substituted for the person or persons previously acting.

The first sentence of this rule agrees in its wording w ith English 
O. 16, r. 9, except that the English rule has “the same interest” 
and owns “a common interest. ”
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Then r. 31 (2) provides inter alia that in case a class is interested 
in any proceedings the court or judge may appoint someone to 
represent all, and that the judgment or order shall be binding upon 
the persons so represented. English O 1G, r. 32 (b) appears to 
cover such a case.

Then there is r. 35 which, it is to lie noted, is of much wider 
application than the corresponding English rule (O. 10. r. 40) 
lieing, unlike the latter, unrestricted. It provides a mode for 
li nking a judgment binding upon any person interested in the 
subject matter of the action who was not a necessary party with 
a provision (r. 30) for his showing cause why he should not be 
bound.

In Taff Vale R. Co. v. Amalgamated Society of Hail way Servants 
[1901] A.C. 420, it was held that a registered trade union may be 
sued in tort in its registered name.

I»rd Lindley said, p. 443:—
If the trade union could not be sued in this case in its registered name, 

some of its members (namely its executive committee) could be sued on behalf 
of themselves and the other members of the society ... If the trustees 
in whom the property of the society is legally vested were added as parties, 
an order could be made in the same action for the payment by them out of the 
funds of the society of all damages and costs for which the plaintiff might 
obtain judgment against the trade union . . This question is not a 
question of substance, but of mere form.

Linaker v. Pilcher (1901), 70 L.J.K.B. 390, was an action of 
tort brought against the trustees of a trade union as representative 
of the union and a judgment for damages and costs having been 
given, Mathew, J., after argument, in a considered judgment, 
made a declaration that the trustees were entitled to be indem­
nified out of the funds of the union.

Lord MacNaghten in Bedford v. Ellis, [1901] A.C. 1, at 10, 
indicates by a citation of decisions of Lord Eldon the history of 
the rule as to representative parties and, differing from the Court 
of Appeal, doubts “whether it is accurate to say that we have 
advanced a long way since the days of Lord Eldon.”

Undoubtedly, in this jurisdiction, we have advanced a long way, 
and I see no reason why, under the procedure provided by our 
rules, a judgment for the payment of money obtained against 
representatives of a class, whether that class be organized as an 
association or not, should not be enforced in a proper case, not 
merely against funds held by or for the benefit of the class, but



45 D.L.R.] Dominion Law Reports. 175

by process against individual members of the class not originally 
parties to the action, but brought in by service of the judgment, 
unless they show that, under the circumstances of the case, it 
would be inequitable to issue such process against them. See 
remarks of Meredith, C.J., in Metallic Roofing Co. v. Local Union 
(1905), 10O.L.R. 108, at 116.

The foregoing is one, but not necessarily the only way, in 
which a trade union can be sued and its funds reached and, as I 
think, its individuals in proper cases.

It was in part, perhaps, the plan intended to be adopted at least 
by amendment in the present case. Six individuals, besides the 
union, were made defendants. Those 6 individuals were members 
of the union at the time the matters complained of took place, and 
at the time of the commencement of the action. At the tin e the 
matters complained of, one of them, Young, was secretary; he and 
another, Stefanucci, were members of a committee of the union, 
called the mining pit committee. There was a third member 
of this committee, though it is not clear that he is one of the 
persons named as defendants. The union, as a body, instructed 
the committee to act in relation to the tilings complained of, and 
the committee did so. It was not made dear, perhaps, that the 
other individual defendants were members of the union at the 
time the action was brought. Nevertheless, I think, that the 
union was sufficiently represented, especially in view of the facts 
that one, Redpath, the then present financial secretary, was put 
forward and examined for discovery as one to lie examined as 
representing the union, and his depositions used at the trial; that 
one Hart, the then present recording secretary, was examined as 
a witness at the trial, producing the minutes; that no exception 
was taken by interlocutory application or otherwise that the 
union was not sufficiently represented, and finally that the union 
itself was sued and appeared, by the same solicitor as the individual 
defendants, and contested the plaintiffs’ action throughout. In an 
action against persons as representatives of an unincorporated 
body, it is not essential that the parties selected should be the 
members of the executive or of the board of trustees or manage­
ment, but only that the parties selected, as defendants, should 
be such as fairly to represent the members as a body, subject 
to this that the society, or some mcmlier, may apply for the naming
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of substituted or additional persons. It is said that the individuals 
were sued as individuals and not as representatives of the union. 
Perhaps this was so, but during the course of the case counsel 
for the plaintiffs asked an amendment for the purpose of making 
this clear. I think it ought to have been granted in such a way, 
if counsel so requested, as to make the claim against them in both 
capacities. I disagree with the dictum that I think was cited 
during the argument, that it is necessary in such a case to state 
in the style of cause that the defendants are sued in a repre­
sentative capacity. I think it quite sufficient to make the inten­
tion clear in the body of the statement of claim. However, so 
far as the present case is concerned, all this is of no importance, 
in my opinion, so far as the liability of the union is concerned, 
because the union is itself also sued, and, as I think, effectively.

Upon this question we were referred to many English and 
other authorities on either side; but it is important to observe 
that the English legislation in regard to trade unions differs some­
what in its course, character and extent from that of Canada.

The Trade Unions Act (now R.S.C. 1906 c. 125) appears to 
have been passed first in 1872 (35 Viet. c. 30). It became c. 135, 
R.S.C. 1886. The provisions of the original Act that the purpose 
of any trade union shall not, by reason merely that they are in 
restraint of trade, be deemed to be unlawful so as to render any 
member of such trade union liable to criminal prosecution for 
conspiracy or otherwise, ultimately found its way into the Criminal 
Code in somewhat different form.

S. 497 (a) of the Code, following a definition of a conspiracy 
in restraint of trade, says, that the purposes of a trade union are 
not, by reason merely that they are in restrain of trade, unlawful 
within the meaning of the last preceding section. See also s. 590.

The Trade Unions Act, s. 2, interprets the expression as follows :
2. In this Act, unless the context otherwise requires, “trade union” 

means such combination, whether temporary or permanent, for regulating the 
relations between workmen and masters, or for imposing restrictive conditions 
on the conduct of any trade or business as would, but for this Act, have been 
deemed to be an unlawful combination by reason of some one or more of its 
purposes being in restraint of trade.

It is true that s. 5 declares that the Act shall not apply to any 
trade union not registered under the Act; the definition, however, 
obviously applies equally to registered and unregistered unions.
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Trade unions have, as I have made it appear, been recognized 
by the law of Canada since at least 1872. Registration does not 
change their character. By registration they do not become 
corporations, though, for convenience, registered unions have 
been called quasi-corporations. The procedure provided by s. 18 
is, I think, only permissive. In any case, it applies only to re­
gistered unions.

Lord Johnston, in the Scotch case of Mackendrick v. National 
Union of Dock Labourers (1910), 48 Sc. L.R. 17 (noted in Ap. T. 
of Greenwood’s Trade Unions (1911), seems to express the full 
effect of registration when he says:—

The registration is voluntary. 1 do not find that this registration confers 
any privileges on t he union. What it does is rat her to place it under regulations 
intended mainly for the protection of its own members. If it imposes any 
restrictions, they are incidental merely. It certainly does not incorporate the 
union or give it the status of a registered company or even of a friendly society. 
As I read it, its object and effect was to secure to the workman that if he does 
join a registered trade union he may rely on its affairs, and, in particular, its 
finance, being conducted with some claim to regularity and soundness.

The Industrial Disputes Investigation Act 1907 (c. 20) 
also recognizes and defines “trade union” as any organization 
of employees formed for the purpose of regulating relations between 
employers and employees. Obviously, this is not restricted to 
registered trade unions.

In my opinion, in view of the course of our Canadian legislation, 
and the simplification of our practice and procedure, the provision 
for its development by analogy and the development of remedial 
methods of giving effect to substantive law and the rights and 
obligations arising therefrom, a power which, as I believe, is 
inherent in the court, a trade union, even though unregistered, 
being a body capable of identification by reason of the name it 
has chosen, and the constitution it has adopted and the statutory 
definition of a trade union, is a body which has acquired such a 
visible unity and such effective unity of external action that there 
is no reason, in principle or common sense, why the individuals 
composing it should not be capable of being sued under the com­
prehensive name which they have chosen for themselves. It is a 
matter not of substantive law but of practice and procedure. 
To repeat words I have already quoted : “ It is a question not of 
substance but of mere form.”
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I believe my brother judges accept the opinion I expressed 
some time ago as follows:—

That every su|)erior court is the master of its own practice is a proposition 
laid down by Tindal, C.J., in Scales v. Cheese (1844), 12 M. & W. 685, 152 
E.K. 1374, and adopting this, I think that, without any statutory rules of 
practice, the court can, should a case arise, even though the law be fixed as to 
the substantial rights of the parties, award such remedies, though they be new, 
as may appear to be necessary to work out justice between the parties. (The 
Development of the Law, 36 Can. Law Times, p. 382.)

In the Province of Ontario, the practice and procedure of the 
courts is perhaps only midway towards a simplification, adapta­
tion and invention of remedies as compared with the practice 
and procedure in England and in this province respectively. 
There it has been held that a trade union unregistered cannot be 
sued under the name of the union, but only by means of repre­
sentative members. Metallic Hoofing Co. v. Local Union (1903), 
5 O.L.R. 424 (1905), 9 O.L.R. 171.

Nevertheless, in Krug Furniture Co. v. Berlin Union, <t*c. 
(1903), 5 O.L.R. 403, it was held by Meredith, J., that an un­
registered trade union having been sued and having defended 
the action, it was too late at the trial to take the objection that 
it could not be sued under the name of the union. The observa­
tions of the judge on p. 408 are to the point of the question I have 
discussed.

If a judgment can be obtained against a union in its adopted 
name, under such circumstances, wrhat substantial reason can lie 
urged against its being sued in that name?

There can, in my opinion, be no reason why an unregistered 
trade union cannot be made capable of being so sued by mere 
rule of court, just in the same way as partnerships have been in 
that manner authorized to sue and be sued under the firm name. 
This being so, 1 think a decision of the court itself fixing and 
declaring its own practice is as effective as a formal rule, especially 
in view of the rules as to analogy which I have already quoted.

For the reasons I have given, my opinion is that in this juris­
diction a trade union, though unregistered, can be sued under 
the name of the union—some proper officer, of course, being 
served -and that a judgment obtained against the union in such 
an action can lie enforced not only against the funds of the union, 
but also by appropriate subsequent proceedings against such
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of the individual members of the union as fail to show that they 
ought to l>e relieved of liability.

It is, however, not necessary, as Is apparent, to go so far in 
the present case, but merely to adopt the view of Meredith, J., 
already quoted.

In the result. 1 would give the plaintiffs one month, or such 
longer time as a judge on application, on notice to the defendants 
may see fit to give within which to elect whether they will take 
judgment (1) against the individual defendants in their individual 
capacity, or (2) against the individual defendants as representing 
the union, or (3) against the union by name; the judgment, in any 
case, to be for the damages and costs as fixed and directed by the 
trial judge, and in default of e’ection, the judgment to stand as a 
judgment against the individual defendants as individuals.

I would give to the plaintiff the costs of the appeal. In view, 
however, of the differences of opinion among the members of the 
court, I concur with the Chief Justice in dismissing the appeal, 
with costs.

Hyndman, J.: It, seems clear to me, after a careful perusal 
of the evidence, that the one and only ground of dispute between 
the plaintiffs and defendants was with respect to the plaintiffs, 
firstly, refusing to become members of the union, and secondly, 
working and being permitted to work in the san e mine with 
them, as non-union men. I fail to find, on a fair examination 
of the record, anything which would justify the conclusion that 
the defendants’ action was with the object of injuring the plaintiffs 
in their trade or business. There seems no ground upon which 
it can lie said that the defendants were maliciously inclined against 
the plaintiffs, unless the dispute itself is evidence of malice, and 
I do not think it can be held to be such. If the facts are as I 
conceive them to be, then the situation is exactly the same in 
principle as Allen v. Flood, [1898] A.C. 1, and neither the union 
itself nor any of the defendants are liable in damages. The 
defendants’ sole object was to advance the interests of unionism as 
they understand it, ami not for the purpose of injuring the plaintiffs.

I cannot see what possible bearing the Industrial Disputes 
Act can have in the case. The consequences to the employers 
would be the same as though such a statute did not exist, and 
the defendants themselves are the only persons who would incur
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Al/TA. imy extra liability or disadvantages, inasmuch as if they had 
S. C. struck they might be prosecuted and found guilty of a criminal 

Hyndman.j. offence, but it seems to me that “threatening to strike” is not a 
criminal offence.

I would allow the appeal, with costs.
A ppeal dismissed.

IMP. MINISTER OF JUSTICE FOR CANADA v. CITY OF LEVIS.
p q Judicial Committee of the Privy Council, Lords Sumner, Parmoor and

Wrenbury. November 25, 1918.

1. Taxes (§ I F—90)—Exemption—Crown—Special assessment—Water
charge—B.N.A. Act—Municipal Act.

A s|Hîcial tax or assessment imposed by a municipality for the use of 
water from its water supply is not within the exemption of the Crown 
from “taxation" within the meaning of s. 125 of the B.N.A. Act and art. 
5729 of the Quebec Cities and Towns Act, 1909.

2. Municipal corporations (§ II H—265)—Duty as to water supply—
Assessment for—Crown.

Apart from any statutory duty under the Cities and Towns Act (Que., 
1909) and any by-laws passed in pursuance thereof, there is an implied 
obligation on the part of a municipal corporation, arising from necessity, 
to give a water supply to buildings of the Dominion government, so long 
as the latter is willing, in consideration of such supply, to make fair and 
reasonable payment; it is subject to a special charge imposed by the 
municipality for the use of such supply.

3. Mandamus (§ I D—31)—To compel city to supply water.
The duty of a municipal corporation to supply water from its water 

supply is enforceable by mandamus; the remedy will be refused when 
the party seeking it refuses to pay the assessments therefor.

Statement. Appeal from a judgment of the Superior Court of Quebec in 
review, 51 Que. S.C. 207, affirming the judgment of the Superior 
Court dismissing the appellant’s petition for an order of man­
damus. Affirmed.

The judgment of the Board was delivered by 
Lord Parmoor. Lohd Parmook ;—This is an appeal by special leave, by an 

Order in Council of November 27, 1917, from a judgment of the 
Superior Court of Quebec in review (51 Que. S.C. 207), affirming 
a judgment of the Superior Court of Quebec, which dismissed a 
petition of the appellant for an order of mandamus against the 
respondents. The City of Levis, in pursuance of powers which it 
possessed, constructed a system of waterworks and drainage in 
1904 at a cost of about $500,000. The council of the city had 
authority, originally, by ss. 390 and 398 (3) of the Cities and 
Towns Act, 1903, and afterwards under the Cities and Towns 
Act, 1909, arts. 5051 and 5053 (3), to impose by by-law a special
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tax with the object of meeting the interest on the sums expen<le<l 
in construction of waterworks, etc., and of establishing a sinking 
fund, and in addition to establish a rate for water. By art. 5055 
it was provided that both the s]>ecial tax and the water rate, as 
well as all other taxes due for water, or for meters, were to l>e 
levied in accordance with the rules ami in the manner preserilied 
for general taxes. On January 14, 1004, the council of the city 
provided by by-law for the imposition and levy of a special annual 
tax not exceeding $17,000 on the assessed value of every house, 
shop, or other like building, to meet the interest on the sums 
exjiended on the construction of waterworks, etc. On January 3, 
1007, the council of the city made a further by-law imposing an 
annual tax of 121 on properties of the annual value of $50 and 
upwards, and of 7W c on properties of the annual assessed value 
of less than $50, appearing on the assessment roll. The said 
by-law contains a provision that the taxes thereby imposed shall 
be payable l>efore any water has been supplied at the office of the 
city treasurer in two instalments on Oetolier 1 and April 1 ; or at 
such other times, and in such other manner, as the council shall 
think right to fix and declare.

The Government of Canada is the owner of a building situate 
at the corner of Commercial St. and the Avenue Laurier within 
the area served by the respondents' system of waterworks and 
drainage. The building was erected in or about the year 1000, 
and in the first instance was occupied as a post office. In 11107, 
an agreement was made lietween the Government of Canada and 
the respondents by which it was provided that the government 
would pay the sum of $250 per annum in respect of the water 
supply to the post office, but would not make any payment in 
respect of drainage. Subsequently, further {Millions of the build­
ing were occupied for the purpose of an office of customs, and an 
office of inland revenue, ami a question arose as to the additional 
payment which should be made by the Government of Canada 
for the supply of water to these offices. Ultimately the respond- 
ents offered to supply water to the new offices for an inclusive sum 
of $50 a year, in addition to the agreed sum of $250 a year for 
supply to the post office, making a total charge of $300 a year, but 
the government, without admitting any liability to pay, insisted that 
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the sum of $35 a year would he a fair sum to charge for the water 
supply to the whole building. Their Lordships see no reason to 
question the finding in the Superior Court, confirmed by the judg­
ment of the Superior Court in review, that $300 did not constitute 
an excessive demand. No arrangement was made as to the sum 
which the (lovernment of Canada should pay for the supply of 
water to the government building, and on or about February 10, 
1010, in default of the acceptance by the government of the 
arrangement proposed by the respondents, the respondents cut 
off the xxater supply from the government building. The express 
ixnver given by art. 5001 of the Cities and Towns Act, 1909, is:— 

If any person . . . refuses or neglects to pay the rate lawfully 
ini|)08ccl for the water supplied to him . . . the municipality may cut 
off the water and discontinue the supply as long as the person is in default.

By letter of June 22, 1910. the respondents offered to supply the 
whole of the government building with water and drainage on 
terms that the government should pay the arrears, then unpaid, 
of the sum of $250 a year and interest, and that the question of 
payment for the water supply and drainage for the whole of the 
building should be agreed within four months, or, in default of 
agreement, that the respondents should be entitled to cease to 
afford a water supply from the system of waterworks. This offer 
was not accepted by the government. The appellant in July, 
1910, presented a petition for a writ of mandamus to order the 
respondents to supply water to the whole of the building and at 
the same time deposited in court the sum of $250 to answer the 
charge for the supply of water to April 30, 1910. The appellant 
claims that he is entitled to an order for a mandamus on the 
ground that the respondents are under a legal obligation to supply 
the government building with water without exacting any annual 
tax in respect thereof or any payment at all, or (alternatively) 
any payment other than such as the parties may agree, or in 
default of agreement such as may be a fair payment having regard 
to the quantity of water from time to time consumed, and that 
the respondents had no right to cut off the Mater supply as the 
appellant had not refused or neglected to pay any rate luM'fully 
imposed on him. The respondents do not claim to be entitled to 
impose on the Government of Canada any tax, in respect of a 
supply of Mater or drainage to the government building, or any
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jwrtion thereof. They admit that the government is free from 
all liability to taxation, but claim that the water supplied is in 
the nature of a merchantable commodity, and that, though the 
government is free from all taxation, it is not entitled to claim a 
supply of water without payment, or to continue to receive it 
without payment, but that it is Innind, if and so long as it requires 
a supply of that commodity, to pay therefor a fair ami reasonable 
sum.

The first question which arises for the decision of their Lord- 
ships is whether the Government of Canada is entitled to demand 
a supply of water from the waterworks of the respondents with­
out payment. S. 125 of the B.N.A. Act, 1807, relates only to 
exemption from liability to taxation, and the respondents do not 
claim to impose any charge in the nature of a tax. The appellant 
bases his claim for exemption of payment for water supplied to 
government buildings on art. 5729 of the Cities and Towns Act, 
1909. This article exempts from taxation the property of the 
federal and provincial governments of Canada and also certain 
other property, held and occupied for the purpose of religion, 
education, or charity. The proprietors or occupiers of property 
of the latter class arc, however, taxable for any special tax or 
assessment made for the purpose of works required for the open­
ing and maintenance of streets, watercourses and public lighting 
under the by-laws, as well as for the payment for the use of water. 
It was argued that the expression of this special liability to pay 
for the use of water, in the specified instances, gave rise to the 
implication that there was no liability on the Government of 
Canada to pay for the use of water as supplied to government 
buildings. The language of the article docs not justify any such 
inference. The article places a limitation on the general exemp­
tion as applied to certain specified properties. In respect of these 
properties a special tax or assessment is imposed in respect of 
works required for the opening and maintenance of streets, water­
courses, etc., under the by-laws as well as for the payment of 
water, but the respondents do not claim to impose any tax or 
assessment on the Government of Canada for the payment of a 
water supply. The article does not in any way affect the ques­
tion of the liability of the Government of Canada to make some 
payment for the water which the respondents supply to the muni*
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IMP. cipality. Water supplied at the cost of the municipality from
P. C. artificially constructed waterworks is in the nature of a mer-

Minikter of chantable commodity, and their Lordships are of opinion that
Justice unless some statutory right is established, the Government of
Canada Canada cannot claim to have a supply of water for the govern-
City of mo,d building, unless it is prepared to pay and to continue to pay
Levis. in respect thereof a fair and reasonable price. The Chief Justice

LordParmuor. states in his judgment that this obligation has been recognized 
throughout the whole Dominion, and the correspondence which 
has passed between the Government of Canada and the respond- 
ents in the present case, indicates that the main contention which 
has arisen is not a claim to have water supplied without payment, 
but as to the amount which, under the conditions, would be a fair 
and reasonable price.

The question remains to be considered whether the appellant 
is entitled to the order for mandamus which he claims in his 
petition. There is no article which in terms imposes u])on the 
respondents an obligation to give a water supply to any of the 
houses or other buildings within the area of supply, and there is 
an absence of any general provision either as to the method or 
system of supply, or as to the quality of the water. The appellant. 
however, relies on an implication to lx* inferred both from the 
articles, and from the conditions which apply where water is 
supplied from statutory waterworks, that all owners or occupiers 
of houses or other buildings within the area of supply are entitled 
to demand a supply of water from the respondents. In all cases 
in which the owners or occupiers of houses or other buildings, 
within the area of supply, arc so entitled, it is specially provided 
by art. 5657 that the water supplied shall be introduced into 
houses or other buildings by and at the expense of the munici­
pality.

In the case of the owners or occupiers of taxable projjerty, 
there is a general obligation imposed upon all such owners or 
occupiers to pay the special tax imposed, although not availing 
themselves of the water from the waterworks (art. 5652). It is a 
reasonable implication that, in return for this liability, the owners 
or occupiers of taxable property should have the right to demand 
a water supply, in respect of such property. There are, moreover, 
provisions in the by-laws which define the conditions attached
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to such right. Art. 43 of the by-law of January 3, 1907, provides 
that taxes imposed under the by-law shall l>e payable before any P. C. 
water has been supplied at the offices of the city t reasurer. Art. 47 Minister op 
of the same by-law directs that in every case of non-payment of Justice 

taxes, charges or compensation, imposed by this by-law, within Canada 
30 days of their accruing due, the council or their authorized City of

officer may discontinue the supply of water in any building, for Levis. 
which such charges or compensation are due, or to any person Lord Parmoor. 

who makes default in payment of the said taxes, charges, or com­
pensation. It is further provided that the discontinuance of the 
supply of water shall not prevent the liability of the owner or 
occupier to pay the taxes, charges or compensation, and that the 
supply of water to a person in default shall not be renewed, until 
all arrears have been paid. These articles are clearly framed on 
the basis of an obligation to supply, and their Lordships cannot 
doubt that this obligation is imposed on the municipality in respect 
of taxable properties within the area of supply, although no 
monopoly of supply, which would prevent any owner or occupier 
from providing an independent supply, has been vested in the 
respondents. These articles, however, do not apply to the Crown, 
or to any person requiring a supply of water who is not the owner 
or occupier of taxable property. and the respondents cannot rely 
upon them to justify their action in cutting off the water supply 
from the government building.

In the case of the Crown, no implication of an obligation upon 
the respondents to give a water supply can l»e based on liability 
to water taxation, since the Crown is admittedly not liable to 
such taxation. The respondents, moreover, have not the monop­
oly of water supply, so that the implication of an obligation cannot 
be supported on the ground that the Government of Canada has 
been deprived of the right to supply water to the government 
building. It must be recognized, however, that water is a matter 
of prime necessity, and that, where waterworks have been estab­
lished to give a supply of water within a given area for domestic 
and sanitary purposes, it would lie highly inconvenient to exclude 
from the advantages of such supply government buildings, on the 
ground that these buildings are not liable to water taxation. The 
respondents are dealers in water on whom there has been con­
ferred, by statute, a position of great and special advantage, and
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they may well be held in consequence to come under an obligation 
towards parties, who are none the less members of the public and 

Minister or counted among their contemplated customers, though they do 
Jr”T'rE not fall within that class, who are liable to taxation, and whoFOR e e
Canada being in the immense majority are expressly legislated for and 
City op made subject to taxation. Their Lordships are, therefore, of
Levis- opinion that there is an implied obligation on the respondents to

LordParmoor. give a water supply to the government building provided that, 
and so long as, the Government of Canada is willing, in considera­
tion of such supply, to make a fair and reasonable payment. The 
case stands outside of the express provisions of the statute, and 
the rights and obligations of the appellant are derived from the 
circumstances and from the relative positions of the parties. The 
question, therefore, arises whether the respondents have made 
any such default in their obligation to supply water to the govern­
ment building as would entitle the appellant to an order for a 
mandamus.

The facts shew that the respondents have not refused to 
supply water provided that the Crown is willing to pay a reason­
able amount. An arrangement was made in 1906 under which 
the respondents supplied water to a portion of the government 
building used as a post office in consideration of an annual pay­
ment of $250. This arrangement remained in force over a series of 
years, but an additional payment was subsequently claimed, when 
the rest of the building was used as an office of customs and inland 
revenue. After negotiation, the respondents offered to supply the 
whole building for an annual payment of $300, but Mr. P. Hearson 
Gregor}-, writing on behalf of the government, declared that the 
proposed charge was absolutely absurd and repeated a former 
offer, without prejudice, that a flat rate be entered into, for the 
whole of the service of the building, at $35 per annum, as a sum 
in ever}’ way fair for the amount of water consumed. The Superior 
Court of Quelle, and the Superior Court in review, have found 
that the sum claimed by the respondents, and which the Crown 
was not Milling to pay on the ground that it Mas absolutely al>surd, 
Mas not excessive having regard to all the conditions, and the 
charges imposed on the oMmere or occupiers of taxable property. 
The result is that at the time when the petition Mras presented for 
an order for mandamus the respondents M’ere not in default, since

IMP.
V~C.
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the Government of Canada at that time was not willing to pay a 
price for the supply of water which had by a concurrent finding of 
two courts lieen held not to lx» excessive. The respondents were 
therefore no longer Ixmnd to supply a commodity for which the 
appellant as their customer was no longer willing to pay, and 
equally they were entitled to discontinue the supply, not as an 
exercise of an express power to cut it off, hut as an implied correla­
tive right, arising because the appellant was no longer prepared 
to perform his reciprocal obligation. Their Ixirdships concur in 
the judgment of the Superior Court of Queliec, confirmed by Hits 
judgment of the Superior Court in review, that the order for a 
mandamus should under these circumstances lx? discharged.

Their Lordships will humbly advise His Majesty that the 
appeal should lie dismissed with costs.

A ppeai dixmUsed.

O’BRIEN v. KNUDSON.

Yukon Territorial Court, Black, Judge jrro tempore. Dice ml ter SI, 1918.

Mortgage (§ I E—20)—Personal liability—Trustees—Benevolent 
society—Mistake.

Where trustees of an unincorporated benevolent society, in their 
capacity as such, execute a mortgage of the society’s property containing 
the usual personal covenant to pay the mortgage debt, they cannot 
«•scape personal liability on the ground that they had entered into such 
covenant in mistake of its legal effect.

[Walling v. Lewis, [19111 1 Ch. 414, followed.]

Action for foreclosure of mortgage and enforcement of per- 
sonal covenant therein.

J. P. Smith and C. B. Black, for plaintiff ; J. A. Fraser, for 
defendants.

Black, J. pro tem.:—The action is brought by plaintiff as 
mortgagee for foreclosure or for sale of property descrilied in two 
certain mortgages made by defendants Knudson, Strathic ami 
Bossuyt, the one upon real estate Ixiing the land and premises 
situate in Dawson, Yukon Territory, occupied and known as the 
“Moose Hall'’; the other lieing a chattel mortgage upon the 
furniture and other chattels belonging to said Ixxlge in and upon 
the said mortgaged premises. Both mortgages bear date March 
20, 1916, and were given to secure payment of the sum of .$8,000 
borrowed from the plaintiff, with interest as therein provided, 
and are executed under the respective seals of the mortgagors.

IMP.

P. C.

Minister or 
Ji -1 h ■

Lord Parmoor.

YUKON

T. C.

Statement.

Black, J.



188 Dominion Law Reports. 145 D.L.R.

Y I KON

T. C. 

O’Bkien 

Knviwox. 

Hlwk, J.

The plaintiff also asks for judgment against the defendants 
Knudson, Strathie and Bossuyt on their personal covenant con- 
t aims I in the mortgiiges for payment of the mortgage debt. The 
said defendants Knudson, Strathie and Bossuvt were trustees of 
the said Moose Lodge at the time the mortgages were given, and 
were also the registered owners, in their own names, of the mort­
gaged lands and premises, and were us such trustees the cus­
todians of the chattels so mortgaged.

The defendants Schink, Cleaves and Bossuyt were the trustees 
of the said Moose J»dgc at the time the action was liegun.

The land mortgage contains the following covenant by the 
mortgagors for payment of the mortgage debt:—

Now we, the said P. A. Knudson, William Strathie and Charles Bossuyt, 
trustees as aforesaid for Dawson Lodge No. 1303, Loyul Order of Moose, being 
registered owners of an estate in fee simple in possession, subject, however, to 
such encumbrances, liens and interests as are by note endorsed hereon, in all 
those certain tracts of land situate in the Yukon Territory and more particu­
larly described as follows: Lots numbered ( 1 ) and (2) in block lettered “ L," in 
the Ladue estate, in the townsite of Dawson, in the Yukon Territory, as shewn 
(mi a plan of the said townsite by James Gibbon, D.L.S., and of record in the 
Department of the Interior as plan No. 8338, together with all buildings, 
erections and improvements thereon, do hereby, in consideration of the sum of 
$8,000 as aforesaid, lent to us by Anna Josephine O’Brien, of Dawson, in the 
Yukon Territory, married woman (hereinafter called the mortgagee), the 
receipt of which sum we do hereby acknowledge, covenant with the said Anna 
Josephine O’Brien, her executors, administrators anil assigns.

Firstly, that we will pay to the said mortgagee the above sum of $8,000 
in manner and time following, that is to say, the sum of $8,000 to be paid on 
the 20th day of March, 1018.
with the usual covenant for the payment of interest.

The chattel mortgage contains similar covenants by the mort­
gagors.

The defendants by their defence deny the covenants and say 
that:—

If they covenanted with the plaintiff as alleged, such covenant was put 
in the mortgage by mistake and was not the substance of the transaction 
between the plaintiff and the Ixiyal Order of Moose; that the said mortgage 
was intended only to ojierate as a mortgage on the projicrty of the Loyal Order 
of Moose and not so as to attach any jxjrsonal liability to the defendants, 
Knudson, Strathie and Bossuyt, and that the said mortgage was signed by the 
Biiid defendants in the belief that it was only binding upon them in their 
capacity as trustees of the Loyul Order of Moose.

These defendants further allege that if they so covenanted 
with the plaintiff they were ignorant of the fact that such covenant 
was contained in the mortgage, and that it was understood and
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agreed between the plaintiff anti the defendants that there was no 
personal liability on the part of the mortgagors.

The defendants by their counterclaim ask for rectification of 
the mortgages so as to embody what was the actual agreement 
ltetween the parties, as alleged, or for rescission of the personal 
covenants contained in the mortgages.

All the defences set up in the pleadings, excepting only that of 
mistake, were abandoned by the defendants' counsel on the argu­
ment. So that the only issue to be determined is whether or not, 
on the ground of mistake the defendants are entitled to rectifica­
tion of the contract or rescission of the personal covenants Re­
payment of the mortgage moneys and interest.

The facts, briefly stated, are as follows:—The Moose Dxlgc, 
an unincorporated body, known as “ Dawson Lodge No. 1393 of 
the Ixjyal Order of Moose," required to raise the sum of .$8,000, 
or thereabouts, for the purpose of paying off a then existing mort­
gage on their property in Dawson for $5,000, and certain other 
obligations amounting to, approximately, $3,000 for lodge fixtures 
and furniture, and arrangements were made with the plaintiff for 
the loan. A resolution authorizing the defendants Knutlson 
St rat hie and Bossuyt, trustees, to Ihjitow the money on behalf of 
the lodge was passed at a regular meeting of the lodge, duly con­
vened, on the 17th day of March, 1910. The resolution is as 
follows:*—

Extract from minutes of regular meeting of Dawson Lodge No. 1393, 
Loyal Order of Moose, held on 17th March, 1910.

Moved by Bro. Lobley, seconded by Bro. D. Cameron, that P. A. Knud- 
sou, William Ktrathie and Chas. Bossuyt, trustees of this lodge, be and they 
are hereby authorized to borrow on behalf of the lodge the sum of $8,000, and 
first to pay therefrom all principal moneys and interest due to Andrew Itystogi 
on a mortgage held by him against the lands and buildings of the lodge, and 
procure a discharge thereof, and from the remaining moneys, so far as the same 
will extend, to pay the outstanding indebtedness of the lodge. And the said 
trustees are hereby further authorized and eni|towered for the purpose of 
better securing repayment of the said sum of $8,000 with interest thereoh at 
the rate of \2Lc per annum, to give, grant and execute U|xm the lands, build­
ings, goods and chattels of this lodge, such mortgages or other securities as 
may be necessary in the premises and to assign the insurance on said buildings 
and fixtures as further security. Carried.

This resolution must be taken as the basis of the agreement 
lietween the parties.

The defendants sought to shew that the plaintiff had agreed 
to loan the money on the security of the property only, and had
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agreed that there was to lie no personal liability on the part of the 
mortgagors, and that the mortgages did not, therefore, express 
the true agreement had between the parties, thus constituting a 
“mistake” in law, entitling the defendants to rectification or 
rescission of the covenants referred to.

In order to succeed in establishing “mistake,” as sought by 
the defendants, it would have to be shewn that the plaintiff had 
in view the idea of simply taking what would amount to merely a 
charge on the property and that alone, and that there was to be 
no liability on the part of the liorrowers of the money to repay. 
This position is not liorne out by the evidence.

In these cases, on the law of mistake, it is difficult to apply a 
principle liecause you have to rely upon the statements of the 
parties made often upon imperfect recollection of what took place. 
Hut I understand the law to tie, that in order to obtain rectifica­
tion there must lie a mistake common to lioth parties, or if the mis­
take is only unilateral there must lie fraud or misrepresentation 
amounting to fraud. May v. Platt, [1900] 1 Ch. 010. There it 
was held that, in the absence of fraud, vendors or purchasers of 
land cannot lie put to their election to rescind or accept rectifica­
tion on the ground of unilateral mistake; and the case of Paget v. 
Marshall (1884), 28 Ch. D. 255, relied upon by the defendants, 
does not, in my view, apply. There the evidence was that a mis­
take had lieen made in the preparation of the lease by including 
in the description of the property a portion of one of the buildings 
which the evidence shewed clearly was never intended to form 
part of the demised premises, and the lease could lie rectified 
without violating what was actually and obviously intended when 
the contract was made. It is not claimed or suggested that the 
< lement of fraud or misrepresentation is found in the present case; 
on the contrary, counsel distinctly disclaimed any such conten­
tion. In order to sustain the defendants’ counterclaim for recti­
fication of the mortgages or the rescission of the personal covenants 
for payment, I must come to the conclusion that there was in fact 
an agreement—and that it was in the mind of the plaintiff Mrs. 
O'Brien—that she was to get no security beyond a charge on the 
property; that some agreement other than that expressed in the 
mortgages had lieen made, and that the minds of the parties were 
together in regard to it. I cannot from the evidence reach such 
a conclusion.
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The resolution authorizing the borrowing is, as I have said, 
the basis of the agreement. The whole transaction appears to 
have tieen the loaning of money on the security of a mortgage to 
he given in the ordinary way without any agreement as to what* 
the instrument should or should not contain. “Borrowing” 
implies repayment, and the giving and taking of the mortgage 
was, as expressed in the resolution, “to letter secure” such repay­
ment.

The defendants themselves say that they considered “the 
Moose" liable, and that they, the trustees, “were not to he liable 
any more than the rest of the Moose,” which conflicts with the 
idea that the plaintiff had agreed to look solely to the property. 
The letter from the plaintiff Mis. O'Brien to the defendant Bos- 
suyt, put in in evidence on behalf of the defendants, written from 
Seattle on the 17th of November, 1917, asking for payment of 
$3,000 or $4,000 on account of the mortgage before the 20th of 
March, 1918, and stating that unless some such arrangement was 
made she would have to “insist on payment in full,” and suggest­
ing monthly payments of $300 or $400 as “an easier plan” for the 
lodge, seems to coincide with the evidence of all these defendants 
that there was a subsisting liability on the part of “the Moose,” 
apart from the property itself, to pay the money ; and, as between 
the parties, that liability in this instance is upon these defendants 
who borrowed the money on behalf of the unincorporated body, 
and signed the mortgages. Harrison v. Timmins (1838), 4 M. & 
W. 510, 150 E.R. 153, is the case of a corporation—an incorporated 
body, not an unincorporated body. There is a clear distinction. 
In the case just referred to it was held that the court had no power 
to order an execution to issue against defendant, a director of the 
company, on a contract for work and labour done for the com­
pany, there 1 icing no provision in the statutes creating the com­
pany making such director personally liable. Several other cases 
of the same character were cited by defendants, but they do not, 
in my view, meet the case of these defendants.

The evidence is that the mortgages were read over to the 
defendants, all being present, together with the plaintiff, in the 
office of C. W. C. Talior, K.C., then acting as solicitor for the 
mortgagee. It is admitted that there was no misrepresentation. 
It is stated in the evidence that after the mortgages were so read
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over, and when in the act of signing. the defendant Knudson. 
who was the first to sign, asked Mr. Tatar “if there was any 
personal liability attached to the paper," to which Mr. Tatar 

•replied, in effect, that there was no liability except as trustees. 
The evidence of O’Brien, secretary of the lodge, who was also 
present in Mr. Tatar’s office when the mortgages were executed, 
is, that Mr. Tatar said “there was no personal liability, that they 
were simply signing as trustees.” The evidence of the defendants 
Knudson, St rat hie and Bossuyt *s. that they understood that they 
were liable only as trustees.

The parties knew the contents of the documents, and the best 
that can be said is, that they misunderstood or were ignorant of 
the legal effect of their act.

A number of authorities were cited upon the question of per- 
sonal liability of trustees in cases of this nature. I shall not enter 
upon a discussion of all these authorities; but I will refer to the 
recent case of WatKng v. Lewis, [1911] 1 Ch. 414. Following the 
decision in this case, even if the evidence of the conversation 
alleged to have taken place at the time of the signing of the mort­
gages was admissible to vary this contract, and the very words of 
that conversation were written into the mortgage—even then 
these mortgagors would not be absolved and they must Ik» held 
personally liable on their covenant to pay.

In the case referred to—Wailing v. Lewis—1 quote the head- 
note, as follows:—

1*. and II. formerly carried on business in iiartncrship and as such were 
entitled, as part of their partnership property, to certain freehold pro|x»rty 
which was subject to a mortgage created by them to secure £2,000 and interest. 
After the deaths of P. and II., disputes arose between their respective trustees 
as to P.’s share in the partnership property, and ultimately a compromise was 
made in pursuance of one of the terms of which a deed was entered into between 
the plaintiff, the present trustee of P.’s will, and the defendants, the present 
trustees of II.’s will. By that deed, the plaintiff, as trustee, granted and 
released unto the defendants P.’s share in the mortgaged premises subject to 
the mortgage, and the defendants “as such trustees, but not so as to create 
any personal liability on the part of them or either of them,” thereby jointly 
and severally covenanted with the plaintiff that they or one of them, their or 
one of their heirs, executors, administrators, or assigns, would pay the principal 
sum of £2,(Ml due in rcs|x>et of the mortgage and all interest thenceforth 
to become due thereon, and would keep indemnified the plaintilT and his 
estate and effects and the estate and effects of P. from all claims and demands 
on account thereof.

Held, that the effect of the proviso in the covenant, if valid, would be not

31
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merely to limit but to destroy the |x?raonal liability on the part of the defend­
ants; that, inasmuch as there was a covenant to pay and indemnify, the 
proviso was repugnant to the covenant and had no effect, and that the defend­
ants were therefore liable under the covenant as if the proviso had not been 
inserted in it.

There will lx* tin order for sale of the mort gaged properties, 
and judgment against the defendants Knudson, Strathiv and 
Bossuvt personally for the amount claimed, witli costs.

The defendants' counterclaim for rectification or rescission 
will Im1 dismissed, with costs.

Judgment for plaintiff.

YUKON
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Black, J.

COLONIAL REAL ESTATE Co. v. SISTERS OF CHARITY OF , . v
THE GENERAL HOSPITAL OF MONTREAL.

Supreme Court of Camilla, Sir Louis Dories, C.J., amt Idington, Anylin, S.
Hrodcur and Mignault, JJ. December 9, 1918.

Brokers (§ 11 B—15)—Real estate—Commissions—Procuring hale—
Time—Sale by owner.

Where by the terms of an agreement a broker is to effect a sale of land 
within a specified time, and does procure a purchaser within such time 
but the transaction falls through, la; is not entitled to his commission, 
when after the expiration of the time limit the land is sold to such pur­
chaser by the owner directly.

[Stratton v. I 'action (1911), 44 Can. S.C.K. 395, distinguished. Set1 
annotation 4 D.L.K. 831 on the sufficiency of brokers’ services entitling 
them to commission.)

Appeal from the judgment of the Court of King's Bench, Statement, 
appeal side, Province of Quebec (1918), 27 Que. K.B. 433, revers­
ing the judgment of the Superior Court, District of Montreal, and 
dismissing the plaintiff's action with costs. Affirmed.

K. Lafleur, K.C., and T. P. Puller, K.C., for ap])cllant ; H.derin- 
Lajoie, K.C., and ./. II. (irrin-Lajoic, for respondent.

Davies, C.J. (dissenting):—This was tin action to recover a Davie”.cJ- 
commission claimed 1 y the plaintiffs, appellants, upon a sale made 
l>„v the ros|X)ndent Sisters of Charity to Mignault and Morin of a 
parcel of real estate in Montreal.

The action was maintained by the trial for the sum
claimed, $3,951.76, and on appeal was dismissed by the Court of 
Appeal.

No material facts arc in The question to be decided
is whether, on these facts, the defendants, respondents, are liable 
to pay the plaintiffs the commission sued for.

Respondents, in Septomlier, 1912, gave the appellants an 
option to purchase the lands in question for $395,176. good until

12
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Friday, Septeml>er 13, 1912, noon, and on the same day, by a 
separate letter referring to the option, bound themselves to pay 
appellants a commission of 1% on the amount of the purchase- 
money if the sale was effected by them during the currency and 
on the terms of the option.

It is common ground that the time limit for carrying out the 
option was extended until November 12, 1912.

The plaintiffs accepted the option, and, at the time of accept­
ing, paid the respondents $5,000 on account.

Aftenvards, on the 11th and 12th November, within the time 
limit, the appellants, having secured a purchaser ready and willing 
to take the property on the terms provided in the option, attended 
with such purchaser, one Desjardins, at a notary’s office to carry 
out the agreement of purchase. Respondents were present by 
their attorney. Desjardins was present and ready and willing to 
carry out the purchase, but was prevented from doing so by the 
claim set up by two third parties, Messrs. Mignault and Morin, to 
the effect that they, and not the purchaser Desjardins, had bought 
the property through the agency of the appellants and its sub­
agent, one Rollit, and that they were entitled to a deed of the 
property for the sum of $395,17b instead of some $425,(KM) which 
Desjardins contended they had agreed to pay as the pure ase- 
price from him to them.

The result of the dispute was the withdrawal of Desjardins 
from the purchase of the property.

Owing to the disputes between the two alleged purchasers, 
Desjardins on the one hand and Mignault and Morin on the other, 
each one claiming to be entitled as the purchaser through the 
appellants of the land and to receive a deed of the same for the 
consideration price of $395,17b, the transaction was not com­
pleted. The respondents, defendants, were not responsible for 
this.

A few days afterwards, however, and after the time limit had 
expired, namely, on December 4, the defendants, respondents, 
agreed to accept the claim of Mignault and Morin to be the pur­
chasers as opposed to the claim of Desjardins to lie such and 
executed to them a deed of the property in question for the sum 
of $395,17b, on the same conditions as those stipulated for in the 
option they had given to the plaintiffs, appellants, and at the

Z
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same time credited the said Mignault and Morin on the purchase- 
price with the $5,(XX) paid to them by the plaintiffs, appellants, 
on September 12 previously.

By accepting these parties as the purchasers, it is contended 
the defendants adopted the contract made by the plaintiffs, 
appellants, or their sub-agent with Mignault and Morin as pur­
chasers, profited by the same, and could not deprive the appellants 
of their right to a commission on the sale, even though it was not 
completed until after the time stipulated for in the option and in 
the accessory obligation with respect to the commission.

The relation of Mignault and Morin as purchasers from the 
respondent defendants of the land in question was, it seems to me, 
brought about by the plaintiffs and by directly dealing with them 
even after the expiration of the stipulated delay for closing the 
transaction, the respondents waived the delay, adopted the con­
tract negotiated for them by the plaintiffs within the stipulated 
time, and having done so and taken advantage of the plaintiffs' 
work as their agent, cannot be permitted to repudiate their liability 
to pay the commission.

The rule which should govern in cases of this kind has been 
laid down by the Judicial Committee of the Privy Council in the 
case of Burchell v. Gowrie and Blockhouse Collieries Ltd., [1910] 
A.C. G14, and has been followed in this court in Stratton v. Vachon, 
44 Can. S.C.R. 395.
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That rule is that where an agent has brought the landowner 
into relation with an actual purchaser he is entitled to recover his 
commission although the owner has sold, behind the agent's back, 
on terms which he had advised them not to accept. Lord Atkin­
son, in delivering the judgment of their Lordships, said, in answer 
to the contention that the acts of an agent cannot be held to lie 
the efficient cause of a sale which he has opposed:—

The answer ... is, that if an agent such as Burchell was brings a 
person into relation with his principal as an intending purchaser, the agent 
has done the most effective and, possibly, the most laborious and expensive 
part of his work, and that if the principal takes advantage of that work, and 
behind the back of the agent and unknown to him, sells to the purchaser thus 
brought into touch with him on terms which the agent theretofore advised the 
principal not to accept, the agent’s act may still well be the effective cause 
of the sale. P. 401.

There can be no doubt in my judgment that the plaintiffs, 
appellants, brought the purchasers in this case, Mignault and
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Morin, into direct relation with the respondent vendors and that 
the plaintiffs were the efficient cause of the actual sale or accept­
ance by the defendants, respondents, of Mignault and Morin as 
the purchasers. The knowledge that they had when so accepting 
of Mignault and Morin having been brought as purchasers into 
relations with them as vendors by plaintiffs; the adoption of the 
terms of sale contained in the option they had given the plaintiffs; 
the crediting on the purchase-price to Mignault and Morin of 
the $5,000 paid by the plaintiffs to them when the option was 
given and the commission agreement entered into; all combine to 
convince me that the respondents cannot l>e permitted to escape 
through the time limit from their liability to pay plaintiffs the 
stipulated commission sued for. They must be held to have 
clearly waived this time limit.

I would allow the appeal with costs here and in the Court of 
Appeal and restore the judgment of the trial judge.

Idington, .1. (dissenting):—I would allow this appeal with 
costs here and below and restore the judgment of the trial judge.

Anglin, J.:—The material facts of this case and the relevant 
documents appear in the judgment delivered bv Pelletier. J., in 
the Court of King's Bench, 27 Que. K.B. 433, and in the opinion 
of my brother Mignault, which I have had the advantage of read­
ing. I fully concur in my learned brother's view that the question 
presented must be determined not by the principles of English 
law, but by those of the civil law which obtain in the Province of 
Quebec.

Although art. 1082 C.C. omits tlu* first, or positive, clause of 
art. 1176 C.N.:—

Lorsqu'une obligation est contractée sous la condition qu’un évènement 
arrivera dans un temps fixe, cette condition est censée défaillie lorsque le 
temps est expiré sans que l'évènement soit arrivé, 
the reproduction of the second clause in these terms:— 
if there he no time fixed for the fulfilment of a condition it may always be 
fulfilled,
clearly implies the converse proposition, that, where a contract 
contains a stipulation as to the time for the fulfilment of a con­
dition to which the obligation imposed is made subject, that con­
dition cannot be fulfilled so as to render the obligation absolute 
after the time so fixed has elapsed. On the expiry of the delay, if 
the condition remain unperformed, the obligation entirely ceases.
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Art. 1082, according to the codifiers’ foot-note (first report, 
p. 71, No. 102), is based on Pothier (Bugnet) 209, 210 and 211, 
and ti Toullier 623 et seq. The opening paragraphs of section 209 
of Pothier read as follows:—

209. Lorsque la condition renferme un temps prefix, dans lequel elle doit 
être accomplie, comme si je me suis obligé de vous donner une certaine somme 
si un navire était cette année de retour dans les |K>rts de France il faut que la 
chose arrive dans le temps préfix; et lorsque le temps est expiré sans que la 
chose soit arrivée, la condition est censée défaillie, et l’obligation contractée, 
sous cette condition, est entièrement évanouie.

Mais si la condition ne renferme aucun temps préfix dans lequel elle 
doive être accomplie, elle peut l'être en quelque temps que ce soit ; et elle n’est 
pas censée la défaillie, jusquà’ ce qu’il à soit devenu certain que la chose 
n’arrivera point.
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Toullier deals with certain exceptions indicated by Pothier, 
not material to this case, which the codifiers did not adopt. In 
the codifiers’ first report, p. 71, No. 102 (art. 1082 C.C.), art. 
1178 C.N. "would seem to be erroneously referred to instead of 
art. 1176 C.N. While the comment of the codifiers, at p. 20 of 
their report, does not explain the omission from art. 1082 of the 
first, sentence of art. 1176 C.N., it must, I think, be assumed, in 
view of the reference to Pothier, that in their opinion it was unneces­
sary because of its obvious implication in the second sentence 
which they reproduced as art. 1082. The purview of that article 
is further evidenced by art. 1084, which is a reproduction of art. 
1178 C.N. and presents the only case in which a condition is 
deemed to have been accomplished though actually not so. Art. 
1083 C.C., which corresponds to art. 1177 C.N., throws further 
light upon the meaning of art. 1082 and the effect which it must 
have been intended to have. As to the operation of the last 
mentioned article—see Letatiy v. Renaud (1890), 19 Rev. Leg. 
(O.8.) 221.

I entertain no doubt whatever, for the reasons stated by my 
brother Mignault, and by Carroll and Pelletier, JJ., in the Court 
of King’s Bench, that the failure of the plaintiff to bring about 
w ithin the time stipulated the event on the hapi>ening of which, 
according to the terms of the contract, the defendants’ obligation 
would arise amounted to the failure of a condition precedent with 
the result that the defendants were thereby entirely freed from 
any obligation to the plaintiff. Deschamps v. (loold (1897), 6 Que.

14—45 D.L.R.
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Q.B. 307, is in point. I rest my judgment on this view of the 
ease and add the references to English law which fol ow merely to 
indicate that, in my opinion, the result, if ruled by its principles, 
would be the same. The contrary view, if I may say so with 
respect, in the last analysis of it would appear to rest upon some 
misapprehension as to the scope and application of the equity 
doctrine that time, unless made so expressly or by necessary 
implication, is not to be deemed of the essence of contractual 
obligations.

Here, the stipulation as to the time for its fulfilment is made 
of the essence of the condition on which the defendants assumed 
an obligation to pay commission as distinctly as language could 
make it so. The promise1 which the plaintiff acceptée! was that 
the defendants woulel pay a commission of 1% 
if said sale is effected during the currency of said option which expires on Friday 
the 13th instant at noon, and provided also this sale is completed, the deed 
signed and first payment of $100,000 duly paid to the Grey Nuns within 15 
days after the acceptation (sir) of said option and not otherwise.

Terms more explicit and emphatic it would be difficult to 
indite. Where time is thus made of the essence of a contract, 
strict compliance with the stipulation is exacted under the English 
equity system as well as at common law. Conventio vincit legem. 
An extension of the time for completion and payment of the first 
instalment (which was reduced from $100,000 to $50,000) until 
November 11 was agreed to, but, as appears from the letter of the 
defendants’ agent, St. Cyr, of September 11, “all other conditions 
(were) to remain the san e.”

Even if, upon a proper construction of it, time should not be 
regarded as having been expressly made of the essence of this 
contract, neither its character nor the nature of the relief sought 
admits of the application of the doctrine of equity which, under 
some circumstances, treats a term as to the time of performance 
as not of the essence of a contract. The contract liefore us would, 
under English law, create an ordinary common law obligation to 
pay money upon the happening of a stated event. The plaintiff's 
action, if brought in an English court, would be strictly a common 
law action to recover the money so contracted to lie paid, and the 
common law rule as to the effect of the stipulation as to time would 
govern it. Noble v. Edwardes (1877), 5 ('h. I). 378, at 393. The 
case is not one in regard to which a court of equity would, liefore
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the Judicature Act, have entertained a bill for specific perform­
ance, or to restrain proceedings at law, or for other equitable relief. 
It is, therefore, not one in which, under the Judicature Act, ti c 
equity view as to the effect of a stipulation as to time would « . - 
trol. Stick tuy v. Keeble, [1915] A.C. 38b, at 417; Renier v. Sain 
(1879), 4 ('.P.D. 239, at p. 249. The equitable doct rine could not 
be invoked to take such a case out of the rule of the common law, 
which exacts performance of a condition within the delay allowed 
as the foundation of the right to enforce the obligation to which it 
is attached.

Having made a contract under which it would liecome entitled 
to a commission only upon the hap|>ening of a stated event within 
a definite period “and not otherwise,” the plaintiff in effect agreed 
to forego all claim to commission unless that event should happen 
within the time stipulated. In order that an action on such 
contract should succeed the plaintiff must shew fulfilment of the 
condition according to its terms. Alder v. Hoyle (1847), 4 C.B. 
035, 130 E.R. 657; Peacock v. Freeman (1888), 4 T.L.R. 541. 
The authority of the case last cited, so far as relevant to that at 
bar. is not affected by a distinction in regard to it made by the 
Court of Appeal in Skinner v. Andrews (1910), 20 T.L.Ii. 340.

The plaintiffs cannot recover merely because, although the 
condition of the defendants’ obligation is not- fulfilled, they have 
derived a benefit from what it did. Barnett v. Isaacson (1888), 
4 T.L.R. 045. This case, in some asiiccts, closely resembles that 
at bai'. The defendant had promised the plaintiff a commission 
of £5,000 in the event of his introducing a purchaser of the defend­
ant's business. An accountant, introduced to the defendant by 
the plaintiff as a person likely to procure a purchaser of the busi­
ness. eventually bought it himself. Construing the contract on 
which the plaintiff claimed as entitling him to a commission if his 
introduction brought about the sale, but also as meaning that if it 
failed to produce that result he should not be paid the commission 
(implying the term expressed in the “and not otherwise” of the 
contract in the present case) the Court of Appeal held tliut the 
plaintiff could not recover. As the Master of the Rolls put it, 
p. 640:—

All that the plaintiff did under the contract was done upon the terms that 
he was not to be paid unless he was successful. The jury gave him £2,000 
(upon a quantum meruit) though he failed, and so the verdict could not
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stand ... To entitle a plaintiff to sue upon a quantum meruit the rule 
was that if the plaintiff relied upon the acceptance by the defendant of some­
thing he had done, he must have done it under circumstances which led the 
defendant to know that if he, the defendant, accepted what had been done it 
was on the terms that he must pay for it.

Ixipes, L.J., said, p. 646:—
As to the claim upon a quantum meruit, it could only arise upon a promise 

to be implied from a request by the defendant to the plaintiff to perform 
services for him, or upon the acceptance of services of the plaintiff so as to 
imply a promise by the defendant to pay for those services. Neither of these 
alternatives occurred here. Nothing was done outside the contract.

In Lott v. Outhuaite (1893), 10 T.L.R. 76, another authority for 
the latter view, Lindley, L.J., in rejecting a claim for quantum 
menât, observed that “there could be no implied contract where 
there was an express one.” See also Green v. Mutes (1861), 30 L.J.
C.P. 343.

The case of Burchett v. Garnit and Blockhouse Collieries Ltd., 
11910] A.C. 614, chiefly relied on by the appellant, is, in my opinion, 
clearly distinguishable as my brother Mignault points out. The 
agent’s employment in that case was a general one. The contract 
was. as Lord Atkinson puts it at p. 626:—
that should the mine be eventually sold to a purchaser introduced by him, 
he (Burchell) would be entitled to a commission at the stipulated rate.

There was no such condition as in the case at bar that to 
entitle the agent to his commission the sale must be effected and 
carried out and part of the purchase-money paid within a fixed 
period—still less an agreement that unless all these things should 
happen within the time stipulated there should be no claim for 
commission—“and not otherwise.”

The ground of Burchett's recovery was that the defendants 
had wrongfully deprived him of the lienefit of his contract. The 
judgment proceeded, as my brother Mignault says, on the prin­
ciple enunciated in art. 1184 C.C. as the citation by Lord Atkinson 
of Inchbald v. Western Neilgherry Coffee Plantation Co. (1864), 
17 C.B.N.S. 733, 144 E.R. 293, in support of it shews. Here, on 
the contrary, the defendants put no obstacle whatever in the way 
of the plaintiff earning its commission. They were ready and 
willing, on the date fixed for completion and payment, to convey 
to the purchaser designated by the plaintiff. The failure to carry 
out the sale was not due to any fault of theirs or because of the 
intervention of Mignault and Morin as rival purchasers, as the 
appellant suggests, but solely and simply because Desjardins, the



45 D.L.R.] Dominion Law Reports. 201

plaintiff's nominee as purchaser under its option, refused to carry 
out the transaction. When that occurred, the time within which 
the plaintiff might fulfil the condition entitling it to a commission 
having expired, the defendants were freed from all obligation to it.

In the case at bar, the plaintiff was not “generally employed” 
to sell. Its employment was limited. I/ird Watson, in Toulmin 
v. Millar (1887), 58 L.T. 90, clearly indicates the difference 
between a general employment and a limited mandate to sell 
according to stated terms and not otherwise. In order to entitle 
a plaintiff to recover for services rendered under such a limited 
mandate its terms must be fulfilled.

Stratton v. 1'action (1911), 44 Can. 8.C.R. 395 was a case of 
general employment similar to that of Burchell.

When Mignault and Morin came to the defendants some time 
afterwards seeking to acquire their property on the terms on which 
they were willing to dispose of it, the defendants were at perfect 
liberty to sell to them. The mere fact that they had been pros­
pective sub-purchasers from Desjardins in the event of a sale 
to him (procured for him by one Rollit, who had acted as a sub­
agent for the plaintiff in procuring Desjardins himself to accept 
its option from the defendants) could not, after the expiry of that 
option, deprive the latter of the right to accept an offer from 
Mignault and Morin. Sibbitt v. Carson (1912), 5 D.L.R. 193, 
2ti O.L.R. 585, is in point and, in my opinion, was well decided.

Much is made of the fact that the defendants credited to 
Mignault and Morin on account of their purchase-money this 
$5,000 received from the plaintiff when it had written to St. Cyr 
taking up the option which it held. It might have been more 
prudent had this not l>een done. But the defendants had offered 
the $5,(M)0 back to the plaintiff from whom they had received it, 
thus evidencing their understanding that the option and the 
incidental commission agreement were at an end. The plaintiff 
had refused to accept the money. It, in fact, belonged to 
Mignault and Morin. Under all the circumstances the crediting of 
this sum to Mignault and Morin on account of the purchase-price 
payable by them for the property affords no ground for holding 
that the defendants adopted and carried out a sale which the 
plaintiff had arranged. On the contrary, it is abundantly clear 
that all relations between the defendants and the plaintiff in con-
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nection with the sale of the property in question had been ter­
minated and that the defendants sold it to Mignault and Morin 
as they might have sold it to any other purchaser who might offer 
to buy it.

In my opinion, the plaintiff has neither a legal nor a moral 
claim against the defendant for the commission for which it sues.

Brodeur, J.:—I concur in the opinion of Mignault, J.
Mignault, J.:—The question involved in this appeal is 

whether the appellants are entitled to a commission of $3,951.76 
on a sale made by the respondent, on December 4, 1914, to 
Mignault and Morin, of a property on Sherbrooke St., Montreal, for 
the price of $395,176, the appellants claiming to be entitled to a 
commission of 1% under an agreement with the respondent. The 
Superior Court, Greenshields, J., maintained the appellants’ 
action, but this judgment was reversed by the Court of King's 
Bench, Cross, J., dissenting. Hence the appeal to this court.

It is important to state at the outset that the appellants’ 
action is based on a contract, and is not a claim of the nature of a 
quantum meruit. If this contract does not support the apjielhints’ 
action, there seems no escape from the conclusion that their action 
was rightly dismissed by the judgment appealed from.

The contract is contained in two letters of Mr. Alfred St. Cvr, 
the respondent’s agent, to the Colonial Real Estate Co. These 
letters are as follows:—

Montreal, September 3rd, 1912.
The Colonial Real Eat ate Company,

I hereby agree to give you the option of purchasing from the Grey Nuns 
that certain piece of land situated on the corner of Sherbrooke, St. Lawrence 
and Milton streets, in the City of Montreal, having a frontage of 166 feet on 
Sherbrooke St., 300 feet on St. Lawrence St., and 203 feet on Milton St., 
comprising a total area of about 49,397 feet, English measure, being lot No. 118 
of the official plan and book of reference of St. Lawrence ward, in the said City 
of Montreal, for the price of $8 per superficial eq. foot, English measure; 
$100,000 payable cash on passing deed of sale and the balance, that is $295,170, 
payable within 5 years from date with interest at the rate of 5^£% |)er annum, 
payable semi-annually. The purchaser to pay taxes from September 1, 1912, 
and proportion of insurance premiums from the same date.

Balance of the purchase-price payable at any time, by giving a three- 
months’ written notice to that effect. The vendors declare that there is still 
a mortgage on the property of about $50,000, which the purchaser will assume. 
All buildings erected on grounds to be sold and all buildings to be erected shall 
be insured against loss by fire by companies and through insurance agencies 
approved by or chosen by the Grey Nuns. Said insurance to be not less than
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80% of their value and the same to be transferred to the Grey Nuns to the CAN.
extent of their interest. The sale to be made free of eommission or expetwe to ^
the Grey Nuns who, nevertheless, will supply to the purchaser their title deeds
to said property. The purchase to be passed before our notary. ( 'olonial 

Estate Co.
This option is good only until Friday the thirteenth instant at twelve 

o’clock noon and not later.
Sisters of

CllAHlTY

General

Alfred St. Cyr,
Agent Grey Nuns.

The Colonial Heal Estate Company. Montreal, September 3, 1912.
In reference to the option given you this day on la-half of the Grey Nuns Hospital of 

for the purchase of their property, situated corner of Sherbrooke, St. Lawrence Montreal. 
and Milton streets, I beg to inform you that the Grey Nuns bind themselves Mignuuh, j. 
to give you a commission of 1%, that is to say, $3,951.76, on the total amount 
of the sale of said property, if said sale is effected during tin- currency of said 
option, which expires Friday the 13th instant at noon, and provided also that 
this sale is completed, the deed signed, and the first payment of $100,000 duly 
paid to the Grey Nuns within 15 days after the acceptation of said option and 
not otherwise.

Alfred St. Cyr,
Agent Grey Nuns.

The terms of these letters can give rise to no difficulties of con­
struction. The contract was a conditional one, the condition 
being the sale of the described property for the price of $395,176, 
“during the currency of the option . . . and not otherwise.”

It is common ground between the parties that the term for the 
completion of the sale and the signing of the deed was extended to 
November 12, 1912, when it finally expired, and also that certain 
modifications were made as to the amount in cash which had to lie 
paid on passing the deed of sale. These latter modifications, 
however, are not material for the decision of the case, the whole 
question being whether the appellants can claim a commission on 
a sale made by the ro8|x)ndents after the expiration of the option.

On September 12, the Colonial Real Estate Co. wrote to Mr. 
St. Cyr, on behalf of an unnamed client, the following letter:— 
Mr. Alfred Si. ('yr, September 12th, 1912.

On behalf of our client we hereby accept your option dated September 3, 
1912, for that certain piece of land situate on the corner of Sherbrooke, St. 
Lawrence and Milton streets, being lot No. 1 IS of the official plan and book of 
reference of St. Lawrence ward, in the City of Montreal, said to contain 
49,397 sq. feet for the price of $8 per square foot or a total price of $395,176, 
on the following conditions: $45,176 payable cash on passing of deed of sale, 
$50,000 in one year from date of passing deed, and t he balance, t hat is, $300,000 
payable within 5 years from that date with interest at the rate of 5V6% per 
annum, payable semi-annually. Taxes, interest and insurance to be adjusted 
as from September 1, 1912.
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We enclose our cheque for $5,(KM) on account, of the purchase-price.
As per your letter of the 3rd inst., it is distinctly understood that you will 

pay us a commission of 1% of the sale price, that is to say, 13,951.76, on the 
completion of sale.

The Colonial Real Estate Company.

It appears that the appellants were then dealing with one 
Rollit, who had made them an offer, also on behalf of the unnamed 
client*, for this property, with a cheque for $0,000, ami this was 
the sum which the appellants sent to the respondent . Rollit was 
to get one-half of the commission from the appellants.

Subsequently, at the request of the respondent, the ap|>ellants 
named, hv a letter dated November 11, 1012, J. A. Desjardins as 
the purchaser they had obtained for the property. This gentle­
man, the proof shews, had made arrangements to sell the same 
property to Mignault ami Morin for the sum of $42ô,(NX), thus 
making a clear profit of nearly $3<MXH). The respondent had 
nothing to do with this resale.

The respondent ordered notary Prud’homme to prepare a 
deed of sale of the property, and, on November 11, duly authorised 
representatives of the respondent went to the office of the notary 
to sign a deed of sale of the property which had already lieen 
prepared. However, as Mignault and Morin declined to execute 
their undertaking to buy the property from Desjardins for $425,(X)l) 
Desjardins refused to sign the deed of sale and to make the cash 
payment required and the whole transaction fell through. The 
option expired the next day without the appellants having obtained 
a purchaser for the property.

At this stage there can l>e no doubt that the conditional con­
tract the respondent had made with the appellants could give the 
latter no right to a commission, the condition having failed.

And now because the respondent, on Deccmlier 4, 1912, when 
it was free from any obligation towards the appellants or any one 
else, sold their rty to Mignault and Morin for $395,170, on 
terms similar to those under which it was to be sold to Desjardins, 
the appellants, basing their action, as l have said, on the expired 
contract, and not on a quantum meruit, claim the commission of 
1% from the respondent.

I am, without any hesitation whatever, of the opinion that, 
under the law of the Province of Quebec, the appellants’ action 
cannot succeed. Nothing is more elementary than that a person

2
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obliging himself to pay a sum of money upon the happening of a 
certain event, within a fixed term, is free from any obligation 
should the term expire liefore the hapi>cning of the event. In 
other words, a conditional obligation fails when the condition itself 
fails, and where a term is fixed during which the condition must l>e 
accomplished, the obligation is at an end if the condition l>e not 
fulfilled during the term. Art. 1082 of the Civil ('ode clearly 
implies this when it says:—

If there be no time fixed for the fulfilment of a condition, it may always be 
fulfilled; and it is not deemed to have failed until it has become certain that il 
will not be fulfilled.

This article, although negative in form, while art. 1170 (’.N. 
Is affirmative, makes it clear that where a term has been fixed, the 
condition cannot be accomplished after the expiration of this term. 
This rule is really elementary and seems to require no argument, 
hut I will nevertheless quote from Pothier and Baudry-Lacantinerie 
to shew that there is no possible room for doubt. Pothier, vol. 2, 
Obligations, c. 3, No. 209, says:—

Lorsque la condition renferme un temps prefix, dans lequel elle doit être 
accomplie, comme “si je me suis obligé de vous donner une certaine somme si 
un tel navire était cette année de retour dans un port de France;” il faut que 
la chose arrive dans le temps préfix; et lorsque le temps est expiré sans que la 
chose soit arrivée, la condition est censée défaillie, et l'obligation contractée 
soils cette condition est entièrement évanouie.

< AN.
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Baudry-Laeantinerie, vol. 13, vho., in his treatise on Obliga­
tions. No. 799, expresses the same opinion:—

Si les parties ont fixé un délai pour l'accomplissement de la condition et 
que l’évènement ne se produise qu'après l’expiration de ce délai, en réalité, 
par eelà seul qu'il n'a pas lieu dans le temps assigné, l’évènement qui arrive 
n'est pas celui que les parties avaient en vue. Comme le dit excellemment 
Dcmolombe: "La fixation du temps forme, dans ce cas, l'un des éléments 
constitutifs et. comme une partie intégrante de l'évènement lui-môme" 
(Demolombe XXV., n. 339).

Il s'ensuit que les juges ne sont pas admis A proroger le délai. S’ils le 
prorogeaient, ils changeraient la condition et méconnaît raient la loi du contrat.

Reliance is placed by the appellants on the decision of the 
Judicial Committee of the Privy Council in the case of Burchcll v. 
Gowrie and Blockhouse Collieries Ltd., (1910] A.C. 614. This 
decision was rendered in a case originating in Nova Scotia, and 
obviously is based upon the English law.

May I say, with all possible deference, that I would deprecate, 
on a question under the Quebec law, relying upon a decision, even 
of the Privy Council, rendered according to the rules of the Eng-
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lish law. It would first l>e necessary to shew that there is no 
difference between the two systems of law by referring to authori­
ties binding under the French law, and this has not been done. 
Very earnestly, I am of the opinion that each system of law should 
be administered according to its own rules and by reference to 
authorities or judgments which are binding on it alone. What I 
have said also disposes of the decision of this court in the case of 
Stratton v. Vachon, 44 Can. S.C.H. 31)5, an Alberta case, also 
relied on by the appellants.

I may, however, say that the decision of the Privy Council in 
the Burchett case has no application whatever to the present case. 
The head-note of the report says:—

In an action by the appellant to recover an agreed commission on the 
proceeds of a sale of mining property by the respondent company the latter 
contended that he was not the efficient cause of the particular sale effected :—

Held, that as the appellant had brought the company into relation with 
the actual purchaser he was entitled to recover although the company had sold 
behind his back on terms which he had advised them not to accept.

There was no conditional contract with the agent in the Burchett 
case. The referee had held that Burchell had a continuing power 
of sale, which their Lordships construed as meaning that his 
employment was “a general employment.” And they cite as 
applicable to such cases the rule laid down by Willes, J.. p. 741, 
in lnehbald v. Western NeUgherry Coffee Plantation Co.. 17 C.B. 
(N.S.) 733, 144 E.R. 293:—

I apprehend that wherever money is to be paid by one man to another 
upon a given event, the party upon whom is cast the obligation to pay is liable 
to the party who is to receive the money, if he does any act which prevents or 
makes it less probable that he should receive it.

I could entirely concur in this rule, and base my opinion on 
art. 1084 of the Queliec Civil Code, but there is absolutely nothing 
in the present case which would justify this court in applying it 
to the respondent. There is no suggestion of any fraud or collusion 
chargeable against the respondent. It did what it could do to 
execute its obligation, and the transaction failed because the pur­
chaser found by the appellants refused to sign the deed within the 
term.

Will it now l>e said that the respondent could not sell its prop­
erty without incurring liability towards the appellants? Or for 
how long a time should it abstain from exercising its rights as an 
owner? And can it lx* contended that, assuming that the respond-
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ent could, after the term, sell its property, it should not, at any lAN‘
time, sell it to any purchaser with whom the appellants had dealt, 8. C.
unless it was prepared to pay to the appellants a commission to Colonial 
which the latter never had more than a conditional right, which Real

right had come to an end on Novemtier 12, by the failure of the 
condition? SlHTEKK OP 

Charity
The buiierior Court held that the resjxmdent had adopted the 

■ I • i i i- i i i • • Uenehalappellants contract and was, therefore, liable for the commission. Hospital of

With deference, I would say that it is immaterial whether it adopted MoNTltEAL 
it after the appellants’ right had ceased to exist, provided it had . Mignmiit.j 
done nothing to prevent the happening of the condition during 
the s|>ecified term.

It is also said that the respondent kept the $5,000 it had 
received from the appellants and afterwards, on December 4, 
credited it to Mignault and Morin, to whom it really lielonged.
The rescindent, on November 25, tendered back this money to 
the appellants and the latter refused to accept it. What more 
could the respondent do?

I have carefully examined the Quebec decisions of which the 
counsel for the appellants has, since the argument, filed a list.
None of these decisions support the contentions of the appellants.
1 may add that nothing in the record shews any extention of the 
delay beyond November 12, 1912, or any waiver whatever by the 
respondent.

For these reasons my opinion is that the appeal should be dis­
missed with costs. Appeal dismissed.

Re PORT ARTHUR WAGON Co.; SMYTH'S CASE. CAN.
Supreme Court of Canada, Davies, Idington, Anglin, and Brodeur, JJ., g ^

and Falco abridge, C.J. ad hoc. October 15, 1918.

Companies (§ V F—255)—Contributories—Subscription—Ratification
( /ONDUCT.

Where one has subscribed for shares in a company to be formed, was 
allotted the shares and elected director, and as such executed a power of 
attorney authorizing t he signing his name to the company’s prospectus, 
acting in the belief that the shares had been issued to him for services 
rendered, will be estopped, by his conduct, from denying his liability 
as a shareholder or contributory ; the fact that the company was incor­
porated at less capital stock than proposed and under a different name 
does not warrant his rescission of the subscription.

Appeal from a decision of the Appellate Division of the Statement. 
Supreme Court of Ontario affirming, by an equal division of
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opinion, the judgment of Britton, J., who had ordered the name 
of Smyth to be struck off the list of contributories of the Port 
Arthur Wagon Co., where it had been placed by order of the 
M aster-ind hxiinary. Reversed.

Davies, J.:—There has been much conflict of judicial opinion 
upon this application to settle the name of W. R. Smyth upon the 
list of contributories of the insolvent company being wound up. 
The master-in-ordinary settled his name on the list of contribu­
tories. On appeal to a justice of the High Court, Britton, J., 
allowed the appeal and struck off Smyth’s name. On further 
appeal to the Appellate Division the judgment of Britton, J., was 
affirmed on an equal division of the judges of that court; where­
upon the present appeal to this court was taken.

I have given the facts of the case much consideration and 
have reached the conclusion that the appeal should be allowed 
with costs throughout and the judgment of the master-in-ordinary 
restored for the reasons stated by him, and those stated by 
Meredith, C.J., and Riddell, J., in the Second Appellate Division.

I think the power of attorney executed by Smyth to the Port 
Arthur Wagon Co., Ltd., to sign the prospectus of that company, 
dated September 23, 1910, and which was duly filed with the 
provincial secretary together with the prospectus as required by 
the provincial law, signed by Smyth and the other directors, con­
clusive as against Smyth, and that his attempted explanation as 
to why he signed was unsatisfactory.

I cannot think it reasonable or possible that after such a 
solemn and deliberate act, he can now be heard to say that he 
never was a shareholder or a director in the company.

Whatever might be said as to other branches of the case, this 
fact of the signing of the power of attorney to put his name as a 
shareholder and director to such an important official document 
as the prosjiectus of the company intended to be, and which was 
duly filed as by law required with the provincial secretary, is con­
clusive to my mind.

Idington, J.:—The numerous excuses given by, or on behalf 
of, respondent for relieving him from the position that the report 
of the learned master-in-ordinary had placed him in as a con­
tributory, have been so well met and disposed of by the master-
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in-ordinary and the Chief Justice of the Common Pleas (with each 
of whom, in all essential parts of their respective reasons for judg­
ment, I agree) that it seems needless for me to reiterate same here.

I also agree with the greater part of the reasons assigned by 
Riddell, J., but cannot feel so charitably disposed as he seems, 
and hence inclined to accept at its face value, as he does, the 
respondent’s story of how and why he felt qualified to act in dis­
charge of a most grave and serious part of a director’s duties when 
only qualified to do so by reason of something that did not take 
place for four months after his joining in such discharge of a 
director’s duty.

1 am afraid respondent has deceived himself. An argument is 
made that the appellant did not call the other alleged actor in 
such a comedy to contradict him.

One of those had. as shewn by the quotation Rose, J.. gives, 
to all intents and purposes already sworn to what was quite incon­
sistent with the story in the sense in which it is now put forward.

The marvel is that the other, if present in court as alleged, was 
not called to corrol>orate respondent if he could be got to do so.

It is not necessary to assume that respondent manufactured 
the whole story. Having regard to his failure to respond to the 
demands made upon him for payment of calls made, upon the 
stock allotted to him, it was quite natural he should, when asked 
to act as director, make some such remark as he swears to, and 
equally wrell might Lindsay, hearing it, recall the fact that he 
was to give him some stock got for nothing and make the response 
alleged.

That any one concerned in such idle talk could have taken it 
seriously as the basis for qualifying a director to act, and yet the 
implementing of such a basis be delayed for 4 months, I cannot 
accept.

Much less can I understand why he should, for the many 
months thereafter, continue to submit, as previously, without 
response, to be dunned so persistently, if in fact he intended to 
repudiate acceptance of the allotment. That was a time for him 
to speak or forever afterwards be silent.

The case, as I view it, is that of a man who, having agreed to 
take stock, might have withdraw n from the consequences of that 
act at least up to the time when interpreted by those concerned
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as a proposal still on foot and valid, and when the}’ assented 
thereto, by the allotment they duly made, and by liis election as 
director, and possibly including the tunc of his failure to repudiate 
either, but when all that is followed by an act as a director which 
involved possible serious consequences to himself and others, he 
was thereby inviting to join him and rely upon his representations, 
he should not be permitted, years afterwards, successfully to say 
that what he did rested, not upon the written record, but upon, 
and only attributable to, some idle persiflage.

It is idle to dwell upon the frame of the contract as it originally 
stood iis being only between him and Cameron. Neither that 
sort of document, nor even articles of association, can be said to 
be in themselves, when standing alone, a contract with the com­
pany which is created later.

When the company hits come into existence the subscription 
may be given vitality, or possibly l>e nullified by those becoming 
empowered under its charter to act in relation thereto.

The conduct of the parties concerned must ever remain as the 
true test of what measure of responsibility there may attach to 
any one claimed to have become legally liable to l>e placed on the 
list of contributories.

Indeed, as said long ago by Lord St. Leonards, in the case of 
Spademan v. Evans, L.R. 3 ILL. 171, at p. 208:—

A man may become a contributory to a company by his acts, although 
he has not made himself legally a member of it.

I think possibly Leeke’s case (1871), 6 Ch. App. 469, of all the 
many cases I have looked at, bears the most instructive resem­
blance, in its leading features, to this, in the way of supporting 
the line of thought I have adverted to.

The contributory there in question had never signed any 
application for shares, but had taken some little part, in the initia­
tory steps towards the creation of the new company in which he 
was allotted shares, and his acceptance of the office of director, 
though evidenced only by a simple act of very minor importance, 
was held sufficient to bind him also in way of an acceptance of 
what had been allotted.

And curiously enough, in that (rase, there was also a discarded 
side-light story, as to the possibility of the shares having l>een 
paid up.
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The ease of Jiubei't v. Montreal Trust (1918), 41 D.L.R. 173, 
56 Can. S.C.R. 342, decided what some of us thought of men who 
subscribe and pay no heed to the consequences of their acts.

1 do not feel called upon to express any opinion upon the 
validity or invalidity of the liquidator’s transaction with Wiley. 
The proper time to have raised any contention, if ever founded, 
as to the status of the liquidator, was before or immediately after 
these proceedings had begun.

I think tliis appeal should l>e allowed with costs throughout 
and the report of the master-in-ordinary be restored and con­
firmed.

Anglin, J.:—The question raised on this appeal is the liability 
of the respondent to be placed on the list of contributories of the 
Port Arthur Wagon Co., which is being wound up, in respect of 
50 shares of preferred stock. The master held the respondent 
liable. On appeal, a judge of the high court division reversed tliis 
holding and removed his name from the list of contributories. 
This judgment was affirmed by an equally divided court of the 
appellate division.

The liquidator asserts the liability of the respondent on two 
grounds: (a) a subscription by him for the 50 shares duly accepted 
by allotment; (b) conduct estopping him from denying that he is 
the holder of these 50 sliares.

(a) Britton, Riddell, Lennox and Rose, .1.1., all agree that 
there was no subscription by the respondent for the shares allotted 
to him. The document relied on as a subscription >s an agree­
ment made in September, 1909, with Mr. (now Sir) Donald C. 
Cameron and other prospective subscribers, to take 50 shares in 
a projected company—“the Port Arthur Manufacturing Com­
pany . . . with a capital of $1,000,000, divided into 10,000
shares of $100 each.”

The subscribers covenanted and agreed with each other to 
become incorporated. No other subscriptions to this agreement 
were obtained. It was not proceeded with. Another company, 
the Port Arthur Wagon Co., was incorporated in January, 1910, 
with a capital of $750,000. The respondent had not lung what­
ever to do with this incorporation. Long before it took place— 
indeed, very shortly after he had signed the September agree­
ment—he learned that a representation made to him by the pro-
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moter, Lindsay, when his signature was obtained, that the Town 
of Port Art luir had passed a by-law giving a cash bonus of $100,000 
to the projected company, was untrue and lie at once notified 
Lindsay, who had secured his subscription, that he withdrew it 
on account of the misrepresentation and Lindsay acquiesced in 
his doing so. There was nolxniy else whom he could notify at 
that time. Lindsay had also told him that he had practically all 
the $1,000,000 capital subscribed, which was likewise an untrue 
statement.

The company incorporated decided to issue part of its stock 
as preference shares, and it is for 50 of these preferred shares that 
it is sought to hold the respondent as a contributory. As Riddell, 
J., says:—

In my view, it cannot be successfully contended that a subscriber for 
shares in a proposed company with $1,000,(MX) can lie compelled to take shares 
in a company with only $750,000, nor can a subscriber for shares be compelled 
to take “preferred shares”—and unless his conduct, subsequent to the allot­
ment, bound him the respondent must be cleared of liability.

(b) The estoppel which is invoked against the respondent is 
rested on two grounds: (1) his neglect to answer numerous letters 
notifying him of the allotment of shares to him, demanding pay­
ment of calls, advising of meetings, etc. (2) The execution of a 
power of attorney authorizing the appending of his name as a 
director to a prospectus of the company now in liquidation.

(1) If the respondent had ever subscribed for the shares which 
it is sought to fasten upon him, a great deal might be made of his 
failure to answer letters of the company's secretary addressed to 
him, or to take other steps to repudiate liability. But I know of 
no ground on which a person who has never subscribed can be 
made liable in respect of shares, which a company has purported 
to allot to him, merely by inaction—by refusing or neglecting to 
reply to letters notifying him of calls, etc., or failing to take steps 
to have his name removed from the l>ooks of the company as a 
shareholder. No authority for such a proposition was cited and 
I venture to think none can be found.

(2) The matter of the power of attorney is not so easily dis­
posed of. If the only shares in respect of which the respondent 
could have qualified as a director had been the 50 shares here in 
question, his signature to the power of attorney and action upon 
it which ensued might l>e taken to estop him from denying his
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liability as a contributory. But he makes this explanation about 
the signing of the pov er of attorney: l'e had been cîecteI a direc­
tor of the con pan . without his knowledge or assent. The com­
pany’s secretary had written him stating that the company was 
obliged to issue a prospectus and that it was necessary that all 
the directors should sign it and assent to retain office. In answer 
to this letter he went to Mr. Lindsay’s office and tells this story 
of what happened there:

Q. Then do you recollect sending this power of attorney? A. I do.
Q. Was that signed in Mr. Lindsay’s presence? A. Yes.
Q. Tell His Honour what took place then? A. Mr. Lindsay—Mr. Fox, 

1 believe the gentleman who was here had written me regarding calling at his 
office that he wanted to see me particularly, and 1 think I wrote him to say 
that I would be in the city some day and would |>erhaps call on him. I don’t 
remember exactly the circumstances, what 1 said in the letter. However, 1 
called at the office. Mr. Lindsay and Mr. Fox were both there, and 1 told Mr. 
Lindsay there, and Mr. Fox as well, that I couldn’t sign no prospectus, that 1 
had no stock, had subscribed for no stock in this company: didn't understand 
why they should ask me to sign any prospectus. The reasons they gave me 
for asking me to sign a prospectus were that they had put my name in as a 
director—which was absolutely without my authority—that they put my name 
as a director for this company, and they were stuck regarding the prospectus 
because my name had been put in as a director, and asked me if I would sign 
this power of attorney, and I said “No, I will not sign it because I am not a 
shareholder.” Then Mr. Lindsay said : “You are a shareholder of the company 
because I have given you some of my stock” for services that 1 had done for 
him in connection with introducing Mr. Price and Mr. Clair to Mr. Lindsay 
some time the previous winter, and he said that he placed to my credit , in my 
name, a certain numl>er of shares fully paid up. I says : “Under those circum­
stances I will sign the prospectus on the condition—taking your word for it— 
that you have placed to my name 25 shares of stock in the company that you 
are asking me to sign the prospectus for.”

Q. Did you ever attend a directors’ meeting, Mr. Smyth? A. Never.
Q. Some time later you got a certificate shewing that you were the holder 

of 25 shares of stock? A. 1 did.
Q. Do you know who sent that? A. Mr. Lindsay sent me that. Certifi­

cate marked ex. No. 12.
Q. Did you see this prospectus that was signed Mr. Smyth. A. No.
Neither Lindsay nor Fox was called to contradict this story, 

although both were in court and heard it sworn to by Smyth. 
Fox gave other evidence in rebuttal. The stock certificate pro­
duced corroborated Smyth’s statement as to the 25 shares given 
him by Lindsay. He was not discredited as a witness by the 
Master who heard his evidence. His statement is accepted by 
Riddell, J., as well as by Britton, Lennox and Rose, JJ. There is
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nothing to shew that he did anything whatever in respect of the 
50 shares. His signature to the power of attorney, and the use of 
his nuire as a director, which he permitted, is fully explained by 
his understanding that he was the holder of the 25 shares given 
him by Lindsay. The fact that the certificate issued to him for 
25 shares bears a date subsequent to that of the prospectus 
has no special significance. He acted on the assumption that 
Lindsay had transferred, or would transfer, the shares to him. 
Smyth did no act which he thought, or which anybody else who 
knew of the arrangement in regard to the 25 shares could reason­
ably think, was based upon his l>eing also the holder of 50 shares 
of preferred stock. There was, therefore, as Rose, J., points out, 
nothing done by the respondent which amounted to a representa­
tion that he was the holder of 50 shares of the stock of the Port 
Arthur Wagon Co.—nothing which he knew, or should have 
known, was calculate 1 to create that impression. The foundation 
for an estoppel is, therefore, lacking.

Morrisburyh ami Ottawa Electric l{. Co. v. O'Connor (1915), 
28 D.L.R. Tin. 31 O.L.R. 161, cited by Riddell, J., me sot, ae i~ 
that at bar, a case of no subscription by the allottee—it was a 
case of a voidable subscription not repudiated with reasonable 
promptitude, in that respect not unlike a case recently dealt with 
in this court: Iiobert v. Montreal Trust Co., 41 D.L.R. 173.

For these reasons and those stated by Rose, J., I would dis­
miss this appeal.

Brodeur, J.:—We are called upon to decide whether the 
respondent, W. R. Smyth, should be placed on the list of con­
tributories of the appellant company in liquidation.

There is a great divergence of opinion in the court below as to 
the liability of the respondent. The master-in-ordinary, who 
heard the evidence and whose findings are, therefore, entitled to 
a great deal of weight, and two judges of the appellate division 
have declared that he was liable, while the other three judges 
who dealt with the case stated that, he was not.

The defence of Smyth was that he never subscrilx*d nor applied 
for shares in the appellant company; and that any subscription 
which might have l>ecn obtained from him was obtained by fraud 
or misrepresentation. But the latter ground seems to have l>een 
abandoned, since there is no mention of it in his notice of appeal 
from the report of the master-in-ordinary.
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Some other objections have lieen raised liefore this court and 
the appellate division, viz., the one concerning the validity of the 
sale of the assets to Wiley, hut as the facts on which these grounds 
might be based have not lieen fully inquired into, it would lie rather 
dangerous to pronounce upon them. I prefer to confine myself 
to the pleadings and to the facts which have lieen tried.

On September 24, 1909, Sir Douglas Cameron and the respond­
ent Smyth signed the following document:—

We, the underaigned, do hereby neve rail y covenant and agree each with 
the other to become incorporated a# a company under the provisions of the 
first part of the Companies Act under the name of the Port Arthur Manu­
facturing Company, Limited, or such other name as the Secretary of State may 
give to the company, with a capital of one million dollars, divided into ten 
thousand shares of one hundred dollars each.

And we do hereby severally, and not one for the other, subscribe for and 
agree to take the respective amounts of the capital stock of the said company 
set opposite our respective names as hereunder and hereafter written, and-to 
become shareholders in such company to the said amounts.

In witness whereof we have signed.
I). C. Cameron (a), 1, Sept. 24th, Toronto, Winnipeg, Man.

W. J. Lindsay XV. J. Lindsay as Vice-President.
XV. It. Smyth («), 50, Sept. 24th, ltydal Bank, W. J. Lindsay.

As far as the signature of Smyth was concerned, it was obtained 
on the solicitations of a company promoter by the name of W. J. 
Lindsay, whose name appears on the above document as having 
witnessed the signature of the subscribers.

In the month of November, 1909, at the request of Lindsay, 
an application was made to the Secretary of State by the firm of 
solicitors, Starr, Spence & Cameron, and two of their students, 
for the incorporation of the company under the name of Port 
Arthur Wagon Company. The ation stated that the
amount of capital stock of the company would he $750,000. The 
application was granted and letters patent were issued on January 
11,1910.

The organization of the company was then proceeded with 
and a by-law was passed declaring that 3,(KM) shares of the capital 
stock of the company lx* issued as preferential shares of $100 
each with cumulative dividend of 7% and priority over all the 
other shares of the capital stock of the company.

On March 22, 1910, at a meeting of the directors of the com­
pany, the allotment of preferred shares was made to different 
persons, namely, to Sir Douglas Cameron for 1 share and to
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W. R. Smyth for 50 shares, and Smyth was elected as one of the 
8. C. directors. A notice of allotment was given to the respondent.
KE He was at the same time also informed of his election as director

Arthur îin<^ waP K*v<‘n (>f different meetings of direct ore which were
Wagon Co ; called later on; hut he does not seem to have ever attended any 

8Cabe 6 these meetings.

and was given notice of different meetings of director* which were
called later on; hut he does not seem to have ever attended any 
of these meetings.

He was called ui>on also several times to pay calls upon his 
stock.

At first he did not answer, hut on Octolier 19, 1911, he wrote 
stating:—

It is impossible for me to accept your draft for reasons which I have 
several times explained to the company at their office, while I was in Toronto. 
I also explained my position to the Hon. Mr. Cameron of your city, who was 
then, I believe, president.

As to what those reasons were, the evidence is rather conflict­
ing. The secretary of the company said that Smyth had never 
repudiated his subscription, and he added that Sir Douglas 
Cameron had rcjMtrted at a meeting that he had met Smyth and 
that he was unable to take up drafts on account of losses he had 
got in a fire. On the other hand, Smyth states in his evidence 
that he told to his co-shareholders that his subscription had l>een 
obtained by fraud and misrepresentation and that he shoul I not 
lie considered as a shareholder.

On the 29th August, 1910, he, however, as a director, gave to 
the secretary of the company a power of attorney to sign the 
prospectus of the company.

Now he says that when he was asked by Lindsay and the 
secretary of the company to give that power of attorney, he 
objected, stating that he was not a shareholder; but Lindsay 
answered that he had put some of his own shares in his name.

That story does not agree with what has l>een said by the 
secretary of the company, who claims that, to his knowledge, 
Mr. Smyth never repudiated his contract to take shares in the 
company.

In those circumstances should he be held liable for the .50 
shares which he subscribed for on Septemlier 24, 1909?

He complains that the company incorporated is known as 
Port Arthur Wagon Co., and that his subscription was for a com­
pany called Port Arthur Manufacturing Co. It is true that the 
latter name was mentioned in the document which he signed, but
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it is stated also in that document that his subscription could cover 
any other name that the Secretary of State might give. It is no 
wonder that the name “Port Arthur Manufacturing Company” 
would not be accepted by the Secretary of State, because it was 
too general; and it is no wonder, therefore, that the application, 
in order to meet that objection which would certainly l>e made to 
the name of the company, would have deecritied it the “Port 
Arthur Wagon Company.” Resides, in his evidence, Mr. Smyth 
admits himself that it would not be an objection which would 
have prevented him from carrying out his obligation.

It is likewise argued that the capital of the company is not. 
$1,000,000, as stated in the subscription, but only $750,000. He 
could not, in my opinion, complain of that fact. If there were 
evidence to prove that with a capital of less than $1,000,000 the 
company could not carry out its work, that might lie a very 
serious objection. Rut there is no such evidence.

He further says:—
1 have subscribed for common shares and not for preferential shares, as 

were allotted to me.
1 do not see how he can complain of that, because the prefer­

ential cumulative shares were far more advantageous than the 
ordinary shares.

He says that he had notified Lindsay that he could not carry 
out his contract. Well, Lindsay was not the company, and I 
think his duty was, when he received notice of his allotment, to 
formally notify the company that his subscription would not cover 
the allotment which had licen made.

He accepted the position of director; he signed the prospectus; 
and it seems to me now that he is estopped from stating that he is 
not liable for the agreement which he signed.

For those reasons, I think that he has been properly put on 
the list of contributories and that the decision of the master-in­
ordinary should be restored with costs of this court and of the 
courts below’.

Falconrridge, C.J.:—For the reasons given in the court 
l>eIow' by the Chief Justice of the Common Pleas and Riddell, J., 
I would allow’ this appeal.
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OTTAWA SEPARATE SCHOOL TRUSTEES v. QUEBEC BANK.
Ontario Su prevu Court, Ap/iellate Division, Meredith, C.J.O., Madaren, Magee, 

Hodgins and Ferguson, JJ .A. October 24, 1018.

Constitutional law (§ II A—154)—Separate schools—De facto com­
mission—Validating statute.

The Ontario statute, 7 Geo. V.. c. <K), validating the expenditures and 
obligations of commissioners in reference to the management of the 
Roman Catholic Separate Schools of Ottawa, incurred under the Act of 
5 Geo. \ ., e. 45, which was later held ultra vires, does not “prejudicially 
affect any rights or privileges with rcs|>ert to denominational schools," 
within the meaning of s. 93 of the B N.A. Act, and is intra vires; the 
acts of the commissioners, in the circumstances, must be regarded as 
those of a de facto body, with the right to be recouped of the moneys 
they had expended in t he management of the schools.

|See annotation 24 D.L.R. 492 on constitutional guarantees and 
denominational privileges to schools.J

Appeals by the Attorney-General for Ontario and the defend­
ants and cross-appeal by the plaintiffs from the judgment of 
Clute, J., 41 O.L.R. 594. Reversed.

McGregor Young, K.C., for the Attorney-General for Ontario. 
G. F. Henderson, K.C., for the Quebec Rank.
N. A. Iielcourt, K.C., and J. //. Fraser, for the plaintiffs.

The judgment of the Court was delivered by 
Meredith, C.J.O.:—This case is an aftermath of the east's of 

Ottawa Separate Schools Trustees v. Ottawa Corporation and Ottawa 
Separate Schools Trustees v. Quebec Hank, 32 D.L.R. 10, [1917] A.C. 
70, in which it was held by the Judicial Committee of the Privy 
Council that the Act of the Legislature of Ontario, 5 Geo. V. ch. 
45, by which the management of the Ottawa Separate Schools was 
committed to a Commission appointed by the Crown, was, as 
framed, ultra vires, the ground of the decision being that the Act 
prejudicially affected the right or privilege conferred by the Act 
of the Parliament of the late Province of Canada of 1803 (20 Viet, 
ch. 5) upon the supporters of the Roman Catholic Separate Schools 
in Ottawa to elect trustees for the management of the schools.

In the first of these actions the relief claimed was an injunction 
restraining the Corporation of Ottawa from paying to the Com­
mission or to any one except the School Board and restraining 
the Commission from receiving all moneys theretofore or there­
after levied, received, or collected for the support of the Ottawa 
Separate Schools, and in the other action the relief claimed was 
an injunction order restraining the Quebec Bank from delivering
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over to the Commission or to any one but the School Hoard and 
restraining the Commission from receiving certain moneys depos­
ited by the School Hoard with the Quebec Hank.

These actions had lieen dismissed by the trial Judge (24 D.L.1L 
497. 34 O.L.R. 624), and his judgments had l>een affirmed by 
this Court (30 D.L.R. 770). Appeals from these decisions were 
allowed by the Judicial Committee (32 D.L.R. 10, (1917) AX’. 70) 
and the declaration as to the validity of the Act I have mentioned 
was made.

On the 10th February, 1910, an order was made by the First 
Divisional Court for the payment into Court by the Corporation 
of the City of Ottawa of all rates, taxes, or other moneys collected 
or received or then in its hands for or for the purposes of the 
Separate Schools of the City of Ottawa or in question in the first 
mentioned action (Ottawa Separate School Trustee* v. Corporation 
of Ottawa), and on the 3rd April, 1910, after the dismissal of the 
plaintiffs’ appeal by the Divisional Court, an order was made 
by that Court for the payment out of Court to the Commission 
of the money that had been paid in under the order of the pre­
vious 10th February, as well as any other rates, taxes, or other 
moneys then in the hands of the Corporation of Ottawa for the 
punxises of the Separate Schools of Ottawa, and the order of the 
10th February, as to payment into Court of any moneys there­
after coming to the hands of the corporation for those purposes, 
was vacated.

The money in Court was at once paid to the Commission 
pursuant to the order of the 3rd April.

These two orders stand un re versed, except in so far as the allow­
ance of the appeals from the judgment in the action may have 
affected them.

Although the order of the 3rd April, 1916, appears in the 
record of proceedings for the Privy Council, and it was appar­
ently the intention of the School Hoard to appeal from that order, 
as appears from the order of my brother Hodgins of the 22nd 
April, 1916 (37 O.L.R. 25), allowing the security on the appeal 
to the Privy Council, no reference is made to it in the order in 
council of the 6th November, 1916, allowing the appeals.

The order in council, however, provides for liberty being 
reserved to the appellants to apply to the Supreme Court Jor
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___ relief in accordance with the declaration ns to the invalidity of
•s- C the Act. It is probable, I think, that this reservation was to

Ottawa enable the appellants to apply for relief in respect of the money
^School* ^ had lieen paid to the Comn ission under the ordei of the 3rd 
Thubtebh April, 1910.

" M I ■ In the reasons of my brother llodgina for his order of the 
22nd April, 1910, he says that if the appeal from the judgment

Meredith.GJ.o. in the action should lie successful it would lie followed by a direc­
tion for the return of the money or an account, if in fact it had 
been applied to the objects for which the apiiellants would lie 
bound to expend it.

I shall refer to this aspect of the cast* further on, but I now 
proceed with the history of events.

The Commission took control of the schools on or at>out the 
26th July, 1915, and handed it back to the School Hoard on the 
1st NovcmlH‘i\ 1916, after the decision of the Judicial Committee 
had liecn announced.

During the time the Commission was in control of the schools 
it received various sums which, but for its existence, would have 
been paid to the School Hoard, and the Commission expended 
in the conduct and managen ent of the schools a large sum in 
excess of the sun s so received. These additional moneys were 
provided by means of borrowings by the Commission, for which 
it remains liable to the lenders.

Shortly after the Commission passed out of existence, the 
School Board had the accounts of the expenditures made by the 
Commission audited, and the result of the audit was to shew that 
these accounts were satisfactory except as to a few small expendi­
tures w hich the auditor thought to be open to question.

On the 12th April, 1917, an Act was passed by the legislature 
of Ontario, intituled'1 An Act respecting the Horn an Catholic Separate 
Schools of the City of Ottawa” (7 Geo. V. ch. 60). The preamble 
contains a recital of the Act authorising the appointment of the 
Commission and its appointment; that the Act had I icon declared 
ultra vires; that the trustees, prior to the appointment of the 
Commission, had neglected and failed to open, keep open, main­
tain and conduct the schools according to law and to provide 
qualified teachers for them; had threatened at various tin.es to 
close the schools and had neglected and refused to discharge and
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perform the duties imposed upon them by law, to the loss and 
damage of the supporters of the schools and to the serious preju­
dice of the children entitled to attend them; that by reason of 
this default and neglect it was necessary to provide special means 
for the education of the children entitled to attend the schools 
until the trustees should he willing to perform their lawful 
duties in respect to them and the Commis-ioners were appointed 
for that purpose; that the Commissioners entered into posses­
sion of the schools on the 20th July, 1915, and thereafter main­
tained and conducted them continuously until the Act was 
declared to lie ultra vires, during the whole of which time the 
trustees were unwilling to conduct them according to law; that the 
Con.n issioners in carrying on the schools and meeting the 
obligations of the trustees disbursed $08,873.43, which at the date 
of their appointment stood to the credit of the trustees in the 
Quebec Bank at Ottawa, the further sum of $84,17)0.04 received 
out of Court pursuant to the order of the 3rd April, 1910, and the 
further sum of $71,94 4.08 received from other sources, all of which 
sums were, by law, applicable to the maintenance and conduct of 
the schools; that the Commissioners also incurred, in the mainte­
nance, conduct, and management of the schools, a liability to the 
Bank of Ottawa for $71,891.10 and interest thereon, which still 
remains unpaid; and that the trustees had commenced actions 
against the Quebec Bank, the Bank of Ottawa, and the Commis­
sioners, to recover the moneys so disbursed, and had refused to 
assume the said liability to the Bank of Ottawa; and that it was 
desirable to declare the rights of the parties.

The relevant provisions of the Act are as follows:
“1. It is declared that the Commissioners disbursed the 

moneys and incurred the liability herein recited for payments and 
expenditures which were necessary to maintain and carry on the 
said schools and which should have been made by the Board in 
the proper conduct and management of the said schools but for 
its wrongful neglect and default as aforesaid.

“2. It. is further declared that the said payments and expen­
ditures shall l>e deemed for all purposes to have been made by the 
Commissioners for and on behalf and at the request of the Board 
and that the Commissioners are entitled to indemnity from the 
Board in respect thereof.
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“3. It is further declared that the said liability of $71.891.16
8. C. and interest thereon to the Rank of Ottawa, subject to the rights

Ottawa of third parties, if any, is a debt of the Hoard to the said bank and 
^School* ^at ^IC bank is entitled to set off the same against any other 
Thusteeb moneys of the Hoard in its hands.

“4. In default of payment of the said liability by the Hoard 
the same may l>e paid to the bank out of the Consolidated Revenue

Meredith.c J.o Fund of the Province and thereafter the said sum with proper
interest thereon shall lx; a debt to His Majesty and may be 
recovered from the Hoard in any action brought for that purpose.

“5. This Act may be pleaded as a defence to any action now 
pending or that may hereafter lx? brought by the Hoard against 
any person or cor]x>ration in respect of any of the moneys 
received and disbursed by the Commission as aforesaid.’ '

The actions referred to in the preamble are the actions the 
judgments in which are the subject of the present appeal, and the 
objects of them are correctly stated in the preamble.

The actions were tried before my brother Clute, and the 
judgment pronounced by him is dated the 14th January, 1918, 
and is one judgment in the three actions, which were consolidated 
by an order of my brother Middleton, dated the 19th March, 1917.

The questions raised arc as to the right of the School Board 
to recover moneys standing at its credit in the Bank of Ottawa 
and the Quebec Hank which were paid over to the Commission 
and moneys received by the Commission from the Corporation 
of the City of Ottawa, l>eing sums levied by the corporation for 
the support of separate schools, and the claim of the School Hoard 
is to recover from the banks the moneys at its credit with them 
and from the surviving members of the Commission and the 
executors of a deceased member (to whom I shall afterwards refer 
as “the Commission”) the money received by it from the Corpor­
ation of Ottawa.

The defendants rely upon the statute 7 Geo. V. ch. 60 as a 
defence to the action, and claim that all these moneys were moneys 
expended by them in carrying on the schools, and that they ought 
therefore not to be required to repay them to the Hoard. The 
defendants the Bank of Ottawa counterclaim to recover from the 
School Board $71,891.16 borrowed by the Commissioners from 
the Hank of Ottawa and used by the Commission in carrying on 
the schools.
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It should tie mentioned that the sum claimed from the Com­
missioners is the sum paid into Court and afterwards paid out 
to the Commission under the order of the 3rd April, 191G, to which 
I have referred. All of the moneys which the School Hoard is 
seeking to recover were moneys which were applicable, and would, 
if they had come to its hands, have been applied, to the carrying 
on of the schools.

If the Act 7 Geo. V. ch. 60 is a valid enactment, the School 
Board's claims fail, and the counterclaiming defendants are 
entitled to succeed on their counterclaim. If it is not, the question 
is whether or not the defendants or any of them are liable for the 
repayment of school moneys which they received and expended 
in carrying on the schools, and whether or not the Commissioners 
are entitled to recover from the School Hoard the additional money 
expended by them for that purpose which they obtained by tior- 
rowing it from the Hank of Ottawa.

The contention of the School Hoard is that the memliers of 
the Conunission are to lie treated as wrongdoers and are not 
entitled to credit for the money they properly expended in carry­
ing on the schools, and still less to tie repaid the money which 
they borrowed and expended in that way.

The learned trial Judge held the Act of 7 Cleo. V. ch. 60 to be 
ultra viresy but that, notwithstanding this, the Commissioners 
were entitled to credit against the sums they had received, the 
moneys they had properly expended in carrying on the schools, 
except a sum of $37,626.02, which he held to be a trust fund 
applicable only to meet delientures, which had been issued at 
maturity, but that they were not entitled to recover on their 
counterclaim. If the view of the trial Judge as to that sum is 
correct, all that it would mean would be that if the fund is restored 
by the Commission the amount required for that purpose would be 
added to the sum claimed by the counterclaim, and if the Com­
mission is entitled to recover on the counterclaim no object would 
be gained by requiring the Bank of Ottawa to make good the 
trust fund and at the same time requiring the School Hoard to 
pay to the Conunission an equal amount.

Unless the legislation in question violates the provisions of 
sec. 93 of the British North America Act, it is clearly valid legis­
lation, it being competent for the Legislature to have enacted it
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under the powers conferred by sec. 92 of that Act (paras. 13,14, and 
16).

In my view, the legislation does not violate the provisions of 
sec. 93. Assuming that legislation which diverts from a Separate 
School, money which by law should be applied for carrying it on, 
would be invalid, I am unable to see how legislation which vali­
dates expenditures properly made in carrying on a school or a 
number of schools by a de facto body not lawfully created can be 
said to affect any such right or privilege as the section deals with, 
still less prejudicially to affect it within the meaning of the section.

The situation as disclosed on the evidence was that the School 
Board was conducting the schools under its charge in contraven­
tion and defiance of the law, and had brought about such a state of 
things, that the Legislature, in order to secure for the children 
of the supporters of separate schools in Ottawa the education to 
which they were by law entitled, found it necessary to intervene 
and to place the schools under the control and management of a 
Commission; the Commissioners appointed entered upon their 
duties and in good faith carried on the schools and expended the 
moneys in question in carrying them on; and what is argued is 
that, because the Commission, as it has been held, had no legal 
existence, the supporters of the schools are entitled, though they 
have enjoyed the benefit of that expenditure, to say that it was 
improperly made and that the Commissioners must pay the money 
out of their pockets, with the result that the schools will have been 
carried on while the Commission was in charge of them, free of 
expense to the supporters of the schools, and that the Commis­
sioners must pay over to the School Board what will probably 
suffice to carry them on for a further period of a year or more.

It cannot, I think, be that the Legislature is powerless to 
prevent such a wrong from being perpetrated. While the School 
Board is a separate entity, it is a trustee for the supporters of the 
separate schools, and what is argued is that these supporters who 
have enjoyed the benefit of having their schools carried on are 
entitled to say to the Commissioners, “You have carried them 
on without authority and must lose all that you have expended 
in so doing.” The Commission was the de facto trustee for the 
time being of the separate school supporters, and in all justice 
is entitled to be recouped the expenditure it has made for the 
benefit of its ccstuis que trust.
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In my judgment, the case does not differ from that of an 
incorporated company whose affairs were managed by a board of 
directors not validly chosen, and in such a case I am aware of no 
principle of law which would prevent the de facto board from suc­
cessfully claiming to lx- allowed against what had come to its 
hands of the company’s money, the expenditures which it had 
properly made in carrying on the company’s business and to be 
indemnified against any liability it had incurred in so doing.

If this lie the correct view, why are the Commissioners to be 
held to be in a worse position than the de facto directors in the 
case I have suggested? I know of no reason.

If then this be the measure of the Commissioners' right, how 
can it be said that legislation which declares that right prcjudi- 
cally affects any right or privilege of the supporters of the Ottawa 
Separate Schools?

True it is that if the legislation is effective the School Hoard 
is deprived of the right to have the accounts taken; but nothing 
substantial has been taken away in view of the result of the audit 
which the School Board had made, which, as I have said, shewed 
that the accounts were substantially correct and that only a few 
small items were open to question, and that as to these or indeed 
as to any item that was questioned by the School Board, the 
evidence at the trial made it clear that the accounts were correct.

If effect were given to the contention of the School Board, it 
would follow that if it had borrowed money for a legitimate pur­
pose and had applied it to that purpose, but in consequence of the 
absence of some statutory formality the lender could not enforce 
his claim in the Courts, it would not be competent for the legis­
lature to enact that, notwithstanding the informality, the debt 
should be recoverable. legislation of that character is not often 
passed by the Imperial Parliament, but in a new country like 
Canada it is sometimes necessary that it should be and it is passed.

I would for these reasons allow the appeals of the defendants 
with costs, reverse the judgment of the learned trial Judge, and 
substitute for it judgment dismissing the actions with costs and 
directing that judgment be entered for the Bank of Ottawa on 
their counterclaim with costs, and I would dismiss the appeal of 
the School Board with costs.
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of opinion that the Commissioners are entitled to lie recouped 
the money they have expended in carrying on the schools, and 
the result would be the same.

Appeal allowed; cros.s-appcal dismissed.

CAN. DINGLE v. WORLD NEWSPAPER Co. OF TORONTO.

8. C. Supreme Court of Canada, Sir I At u is Davies, C.J., and /dmgton, Anglin, 
Hrodeur and Mignault, JJ. December It, 1918.

Libel and blander (§ III A—99)—Action aoainht newspaper—Notice— 
Pleading.

Failure of the plaintiff in a libel action again»! a newspaper, in reply to 
a plea setting up want of notice as required by a. 8 (1) of the Libel and 
Slander Act (R.S.O. 1914. c. 71), to allege non-compliance with ». 15 (1) 
which disentitle» the defendant front the benefit of such defence unless 
the name of the proprietor or publisher is stated in the paper, is not an 
admission of »uch compliance; where the plea allege» compliance, the 
same is not admitted by the absence of denial in the replication.

Statement. Appeal from a decision of the Appellate Division of the Supreme 
Court of Ontario (1918), 43 D.L.K. 4<>3, 43 O.L.lt. 218, affirming, 
by an equal division of opinion, the judgment at the trial by 
which the plaintiff's action was dismissed. Reversed.

The plaintiff brought action for an alleged libel published in 
the Toronto “World,” having served the notice required by s. 8, 
(1), of the Libel and Slander Act on the city editor of the paper. 
The defendant company, claiming that this was not service on 
the defendant as the section required, pleaded want of notice, 
to which plea issue was joined. The trial judge dismissed the 
action on this ground and his judgment was affirmed by the 
Appellate Division. An appeal was taken to the Supreme Court 
of Canada, and when it came on for hearing, the question was 
raised by the court of there lieing no proof on the record that the 
requirements of s. 15 (1) had lx*en complied with, and counsel 
for the respondents contended that it was admitted bv the plead-

Anglin. J.

ings.
I). J. Coffey, for appellant ; Kenneth Mackenzie, for respond­

ents.
The judgment of the court was delivered by
Anglin, J.:—The plaintiff appeals from the judgment of the 

Appellate Division of the Supreme Court of Ontario, 43 D.L.R.
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463, affirming, on an equal division of opinion, the judgment of 
Middleton, J., granting a motion by the defendant for the dismissal 
of this action on the ground of non-compliance by the plaintiff 
with sub-sec. 1 of s. 8 of the Libel and Slander Act (R.S.O., c. 71). 
The notice of the alleged libel complained of. addressed to “The 
Editor of the ‘World,’” was delivered to the city editor of that 
newspaper. Middleton, J.. held this insufficient, following 
Harwell v. London Free Press Co (1895), 27 O.R. (i, and Henner v. 
Mail Printing Ce. (1911), 21 O.L.R. 507. By lii< appeal the 
plaintiff seeks to have these decisions overruled.

The defendant’s motion was made under Ont. con. r. 222, 
upon admissions contained in the plaintiff's pleadings and exam­
ination for discovery disclosing the fact above stated.

S. 15 (1) of the Libel and Slander Act (R.S.O., c. 71) provided 
that:—

No defendant shall be entitled to the benefit of ss. X and 14 of this Act 
unless the name of the pro[ "'"tor and publisher and address of publication are 
stated either at the head of ; editorials or on the front page of t he newspaper.

We had occasion recently to consider a corresponding pro­
vision of the Alberta Libel Act in Scown v. Ileruld Publishing Co. 
(1918), 40 D.L.R. 373, 56 Can. S.C.R. 305. Nowhere in the 
material before the court does it appear that the defendant com­
pany complied with the requirements of sub-sec. 1 of s. 15. The 
newspaiier itself, the production of a copy of which is made primâ 
fade evidence by sub-sec. 2, is not in the record.

To meet this difficulty, raised by the court itself, counsel for 
the defendant invoked par. 7 of his client's plea, which avers the 
plaintiff’s neglect to give the notice prescrilied by sub-sec. 1 of 
s. 8, and his failure in his reply to set up the defendant’s non- 
compliance with sub-sec. 1 of s. 15. But assuming par. 7 of the 
statement of defence to be a good plea without an averment that 
the defendant had complied with sub-sec. 1 of s. 15, the absence 
from the reply of an allegation of non-compliance therewith is 
not an admission that it had in fact been complied with. Even 
if the defendant had expressly averred compliance with suli-sec. 1 
of s. 15 in his statement of defence, the failure of the plaintiff in 
his reply to deny that allegation would not amount to an admission 
of its truth under the Ontario practice. Con. r. 144.

The appeal to this court is upon a case stated (Supreme Court 
Act. s. 73), on which it is our duty to give the judgment which
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the court whose decision is appealed against should have given 
(s. 51). We cannot, whether for the purpose of upholding or 
for that of impeaching the judgment appealed from, supplement 
the appeal case by admitting evidence that should have been 
placed liefore the provincial courts. Red Mountain R. Co. v. 
Blue (1907), 39 Can. S.C.R. 390.

On the ground, therefore, that compliance by it with sub-sec. 1 
of s. 15 of the Libel and Slander Act is a fact which cannot lie 
presumed in the defendant's favour on a motion made under 
con. r. 222, but must be established by it, and that the record 
contains no adn ission of that essential fact by the plaintiff such 
as that rule requires, the appeal must lie allowed and the judgment 
dismissing the action set aside.

It should be unnecessary to add that, from the allowance of 
the plaintiff’s appeal, no inference may lie drawn as to the opinion 
of the court in regard to the soundness of the two decisions fol­
lowed by Middleton, J.

A ppeal allowed.

MURPHY v. CITY OF TORONTO.
Ontario Supreme Court, Ap/tellale Division, Maclaren, Magee, Ilodgins and 

Ferguson, JJ.A. April 26, 1918.

Master and servant (§ V—340)—Workmen’s Compensation Board— 
Validity of proceedings—Finality—Review—Jurisdiction.

Where a municipal corporation, sued by a contractor for work «lone, 
pleads payment of the amount sued on to the Workmen's Compensation 
Board, after having been notified of the plaintiff’s liability under the 
Workmen's Compensation Act and the assessment of the amount against 
him, the court has juris«liction to inquire into the proceedings of the 
Board to ascertain whether the corporation brought itself within the 
protection of the Act. After a decision has been rendered and a valid 
assessment made by the Board, it is final and not subject to review by 
the courts; an assessment by an officer of the Board becomes valid when 
confirmed by the Board.

Appeal by plaintiff from the judgn ent of ('lute, J., disn iusing 
an action to recover $2,230.20, the balance alleged to be due to 
the plaintiff, a contractor, for work done for the Corporation of 
the City of Toronto, the defendants, under a contract. The 
defence was, that the defendants had paid the Workmen’s Com­
pensation Board the sum of $2,230.20, pursuant to the Board’s 
order, that being a sum primarily due by the plaintiff to the 
Board, and that they were justified in charging that sum against 
the plaintiff, and so nothing was due to him. Affirmed.
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The judgment appealed from is as follows:—
Clute, J.:—The plaintiff's claim is for $2,2"'1.20, the balance 

due him upon a contract with the city.
This balance upon the contract is not denied, but the defend­

ants plead that on September 26, 1916, the Workmen’s 
Compensation Board notified the defendants that the plaintiff 
was indebted to it under the provisions of the Workmen's Compen­
sation Act, 4 Geo. V., c. 25, as amended,* in the sum of $2,230.20, 
and had so notified the plaintiff; that the plaintiff did not pay 
the Board the amount so due; and that on September 26, 
1916, the Board ordered the defendants to pay the said amount 
to the Board, at the same time deciding that the defendants were 
entitled to indemnity from the plaintiff in respect of the full 
amount of such payment ; that the defendants paid the said sum 
of $2,230.20 to the Board, and were not liable to the plaintiff in 
respect thereof.

The defendants further plead that, by virtue of the Work­
men’s Compensation Act as amended, especially ss. 10, 60, and 98. 
this action is not maintainable and should be stayed. To 
this the plaintiff replies that he is not indebted to the Work­
men’s Compensation Board as alleged, and he denies that the 
said Board had decided, or had power or jurisdiction to decide, 
that the defendants were entitled to indemnity from the plaintiff 
as alleged in paragraph 5 of the statement of defence.

At the trial, the defendants' counsel admitted the amount 
due on the contract, and relied upon their defence.

Mr. Howard Spencer Rupert, the Secretary of the Commis­
sioner of Works of the City of Toronto, was called and produced 
a letter dated December 20, 1916, as follows:—
To the Works Department,

City Hall, Toronto.
He M. 11. M urphy, Contractor.

Confirming conversation with you this morning, we beg to remind you 
that the assessment of this contractor, which, with added percentage to date 
for non-payment, in $2,230.20, remains unpaid. Under section 10, the city of 
course is responsible for payment of this amount with the usual right of 
indemnity by way of withholding balances to meet it.

Yours truly,
Workmen's Compensation Board, 

N. B. Wormwith, solicitor.
*The amending Acts are: 5 Geo. V. c. 24; G Geo. V. c. 31 ; 7 Geo. V. c. 34.
16—45 d.l.r.
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And a further letter to the Works Department as follows:—
This contractor’s assessment, which is, in accordance with our notice to 

you, $2,230.20, is still unpaid, and under section 10 of the Act 4 Geo. V. c. 25, 
as amended by 5 Geo. V. c. 24, we would ask you to kindly forward us your 
cheque for that amount so that the amount which has remained in abeyance 
for an unreasonable length of time may be cleaned up.

Workmen’s Comjjensation Board, 
N. B. Worm with, solicitor.

Mr. Laver, the paying teller of the Treasury Department of 
the City of Toronto, produced a cheque dated January 3, 
payable to the Workmen's Compensation Hoard, for $2,230.20, 
which was duly paid. To the cheque was attached an account, 
dated the 22nd Decern lier, 1016, in which the ( orporation of the 
City of Toronto were charged as indebted to the Workmen’s 
Compensation Hoard, “Assessments to December 29, 1916, re 
M. H. Murphy as per H.O. letter No. 5826, $2,230.20.” The 
cheque was remitted on January 5, 1917.

The plaintiff admitted in his examination for discovery (ques­
tions 19 and 20) that he had paid no part of this sum, but he 
said that lie had paid the Board the initial estimate for 1915.

This completed the defence.
In reply the plaintiff was called. He denied that he was liable 

to the Workmen’s Compensation Hoard, or that he ever received 
any order or judgment for this amount, or for any amount, or 
any notice.

Section 63 of the Workmen’s Compensation Act provides:—
An order of the Board for the payment of compensation by an employer 

who is individually liable to pay the compensation or any other order of the 
Board for the payment of money made under the authority of this part, or a 
copy of any such order certified by the Secretary to be a true copy, may be 
filed with the clerk of any County or District Court and when so filed shall 
become an order of that court and may be enforced as a judgment of the court.

The plaintiff further stated that he had never received any 
notice of such filing with the court, or any notice of any kind 
of that having been done, or any notice that a certificate had 
lieen issued by the Board under s. 95, and stated that he had 
never lieen served with any attaching process either by the city 
corporation or the Hoard, or any notice whatever that the city 
corporation intended to pay over this amount to the Hoard; that 
he had never seen or authorized any such payment, and did not 
know of it until after it had lieen made; that he was arranging 
a settlement of the amount at the time; and correspondence on 
this subject was put in.
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This correspondence liegins with a letter of Otobei 16, 
1916, from the Roartl to the plaintiff, requiring the plaintiffs to 
attend at the Board's offices on October 19, with all Itooks, 
papers, memoranda, or letters shewing the amount of work done 
and moneys expended for wages during the years 1915 and 1010; 
followed by a further letter from the Board to the plaintiff, <lated 
<Holier 23, 1916, that, “failing to receive payment of your 
assessn ent, which with added percentage to date is $2,230.20, 
we give you notice that we are filing with the clerk of 
the County Court of Toronto, the Board's certificate to the 
effect that this amount is still due and owing by you. This 
means that the certificate, when filed, becomes an order of the 
court, and may tie enforced as a judgment. Unless your cheque 
for the amount as imlicated is received by Saturday, November 4, 
we shall instruct the sheriff to make the regular levy upon your 
lands and chattels. Workmen's Compensation Board, per N. B. 
Worm with, solicitor."

On November 2, 1916, the plaintiff’s solicitor replied to 
this letter, stating that he was busy getting this matter into 
shape, but fourni it was heavier than at first ap|>eured, and asked 
for a few days in order that he might present the matter as fully 
as he could. This request was complied with on Novemlier 6; 
and on November 13 the plaintiff's solicitor enclosed to the 
Board a declaration, j>etition, and schedule, and stated that he 
would lie pleased to appear before the Board personally, for Mr. 
Murphy, at any time, and bring his looks in order to substantiate 
the statements set forth in the petition.

The Board replied on November 16 that the matter 
should have their consideration, and on November 25 the Board 
further replied: “We have placed your declaration with the 
schedules before the Board: and, if Mr. Murphy will attend 
with all looks, papers, memoranda, etc., to substantiate the state­
ment set forth, it will then l>e determined whether it is necessary 
to have a formal hearing before the Bonn I. Thursday of next 
week would be the most convenient for this purpose. Work­
men’s (.’on «pensât ion Board, per X. B. Wormwith, solicitor.'’

To this Mr. Hughes, the plaintiff’s solicitor, replied, on 
November 27, that he would attend on the following Thursday, 
with Ixioks, etc.
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The plaintiff states that he attended with the accounts shewing 
the amount paid out by him for wages, and saw Mr. Bastedo, 
the auditor to the Board, and the solicitor of the Board, and 
he made an affidavit ; that he also attended on the Thursday 
following November 27, with his brother anti solicitor, for 2H 
hours, and he left the accounts with the Board. He swears that 
the wages for 1915 were $3,700 odd, and not more than $3,800; 
that for 1916 they were between $10,000 and $17,000; that the 
compensation should have been $1,100 or $1,200; and that he 
paid $456.75, which left the amount due by him at $800. He 
denied that any assessment had been made by the Board until 
March 30. Upon cross-examination, exhibit 6 (for identification) 
was submitted to him. This was put in subject to proper proof. 
It purports to contain a statement of the plaintiff’s pay-roll for 
1915 and 1916.

There was also a copy of a letter, dated Septemlier 30, 1916, 
purporting to have been written to the plaintiff. This was also 
marked for identification only—exhibit 7. He denied that lie 
ever received either of these documents. He states that blank 
forms were sent to his place of residence while he was away in 
California.

No proof was given of the receipt by the defendants of exhibits 
6 and 7 or of any assessment made by the Board for 1916 and 
1917.

The solicitor for the Board, Norman B. Wormwith, was called, 
but he was not able to give any evidence in regard to the sending 
of these letters. This closed the evidence.

Mr. Fairty, for the defence, relied upon s. 60, sub-s. 4, and 
s. 10, sub-s. 5, of the Act, and contended that the Court had no 
jurisdiction to try the case.

I expressed the view7 that the question was, whether or not the 
defendants had brought themselves within the protection of the 
Act, and that this court had jurisdiction to make inquiry to 
ascertain that fact; that the present action was not one against 
the Board, but against the city corporation. They admitted 
liability unless protected by wrhat had been done under the Act 
by the Board so as to justify the payment of the amount claimed 
by the Board out of any moneys due by the city to the plaintiff 
under his contract.
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8. 60 provides: -
(1) The Board shall have exclusive jurisdiction to examine into, hear and 

determine all matters and questions arising under this part and as to any matter 
or thing in respect to which any power, authority or discretion is conferred upon 
the Board, and the action or decision of the Board thereon shall be final and 
conclusive and shall not be o|>en to question or review in any court and no 
proceedings by or before the Board shall be restrained by injunction, proliibi- 
tion or other process or proceeding in any court or be removable by certiorari 
or otherwise into any court.

The section further provides:—
(2) Without thereby limiting the generality of the provisions of sub-s. (1), 

it is declared that such exclusive jurisdiction shall extend to determining:
(a) Whether any indust ry . . . falls within . . . schedule! . . .
(b) Whether any industry . . . falls within . . . schedule 2 . . .
(r) Whether any part of any such industry constitutes a part, branch or

department of an industry within the meaning of part 1.
Sub-section (3) gives the Bourd power to reconsider any

matter dealt with by it; and sub-s. (4) (added by 7 Geo. V., c. 34, 
s. 10) declares that the decisions of the Board shall be upon the 
real merits anil justice of the case, and it shall not be Ixmnd to 
follow strict legal precedent.

Section 00a. (added by 7 Geo. V., c. 34, s. 11) provides as 
follows:—

Every copy of or extract from an entry in any book ur record of the Board, 
and of any document filed with the Board, certified by the Secretary of the 
Board to be a true copy or extract, shall lie received in any court as primû facie 
evidence of the matter so certified without proof of the Secretary's apjioint ment, 
authority, or signature.

Under this clause, I suggested to counsel that, if there was 
any sufficient assessment or any action and decision of the Board 
upon the case, I would admit proof of the same. No such proof 
was tendered or offered, either under 60 or otherwise, and it 
was again insisted that the court had no jurisdiction.

S. 62 provides:—
(1) The Board may act ui>on the report of ,iny of its officers and any 

inquiry which it shall be deemed necessary to make may be made by any one 
of t he Commissi oners or by an officer of the Boar.l or some other person 
appointed to make the inquiry, and the Board may at. upon his report as to 
the result of the inquiry.

(2) The person appointed to make the inquiry shall for the purjioses of the 
inquiry have all the powers conferred U|x>n the Board by s. Ô.V

S. 55 gives to the Board
the like powers as the Supreme Court for compelling the attendum i of witnesses 
and of examining them under oath, and compelling the production of books, 
papers, documents and things.

The Act, as I read it, gives to the Board plenary power within
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its jurisdiction, ami to that extent its decision is not oj>en to 
review, injunction, or prohibition. While the Board is not hound 
to follow strict legal precedents, but to decide according to the 
merits and justice of the case, the Act nevertheless requires that 
there shall he a decision of the Board. The informal procedure, 
as far as was disclosed by the evidence here, did not constitute 
the action and decision of the Board within the meaning of the 
Act.

There are certain things which I regard as requisite and neces­
sary to he done by the Board, and certain action and decision 
to lie taken by the Board, to constitute that binding act and 
decision which enables the Board to enforce its remedy by regis­
tration in the court, constituting there the judgment and decision 
of the Board, or by levying of the amount as taxes against the 
contractor.

The Board has jurisdiction to administer Part 1 of the Act, 
which applies to the very large number of industries referred to 
in schedules 1 and 2.

In schedule 1 the Board levies an assessment anti collects a 
fund out of which compensation to the workmen is paid, the 
employers in this schedule not l>eing individually liable to pay 
compensation, while as to employers in schedule 2 no accident 
fund is collected from them, and they are individually liable to 
pay compensation as each accident occurs.

The scale of compensation is fixed by the Act.
The Act provides that all employers in the industries in schedule 

1 are required, without notice and subject to penalty in case of 
default, to prepare and transmit to the Board, not later than 
January 20 in each year, a statement of the amount of wages 
paid during the prior year and an estimate of the amount exj>ected 
to be expended during the current year.*

Sections 45 to (17 refer to the Workmen's Compensation Board, 
which is a body corporate, consisting of three members, of whom 
two constitute a quorum. The Board has like powers as the 
Supreme Court for the compelling the attendance of witnesses 
and examining under oath and compelling the production of l»ooks, 
papers, and documents (s. 55, supra).

•See s. 78 of the principal Act, and amendments by 5 Geo. V. c. 24, s. 20; 
• O*. V e. 'll. s 7; nu,I 7 < !<•<> V ,• M. ft U.
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Section 57 provides that the sittings of the Board are to be 
held in Toronto, except where it is expedient to hold sittings 
elsewhere.

Section 58 provides that the Commissioners shall sit at such 
times and conduct their proceedings in such manner as they may 
deem most convenient for the proper discharge and speedy des­
patch of business.

By s. 59 (1), the Board has power to appoint a Secretary 
and other officers and clerks as the Board may deem necessary, 
and may prescribe their duties.

Sections 60 and 63 are quoted al>ove.
Section 63 requires, as I understand it, that the order for the 

payment of compensation by the employer, who is individually 
liable to pay compensation, or any other order of the Board for 
the payment of money made under the authority of the Act, 
shall be a formal order of the Board of which a certified copy 
may be obtained.

Sections 78 to 83 provide for statements to be furnished by 
employers, who are to keep account of wages paid, and arc subject 
to )>enalty in case of default; and the Board, or any member of it, 
or any officer or person authorized by it for that purpose, has the 
right to examine the books and accounts of the employers and 
make such inquiries as the Board may deem necessary for the 
purpose of ascertaining, if necessary, whether any statement 
furnished to the Board under the provisions of the Act is an 
accurate statement of the matters required to l>e stated there or 
of ascertaining the amount of the pay-roll of any employer (s. 79).

(2) Subject to a penalty not exceeding $500.
(3) Officers of the Board are authorized to require and take 

declarations as to any matter of such examination or inquiry. 
(Sub-s. (3) of s. 79 is added by 5 Geo. V., c. 24, s. 21.)

Section 80 provides that, if a statement is found to be inaccu­
rate, the assessment shall be made on the true amount of the 
pay-roll as ascertained by such examination and inquiry; and, 
if the pay-roll is shewn to lie inaccurate, the employer shall pay 
to the Board the difference, and by way of penalty a sum equal to 
such difference, from which (sub-s. (2)) he may be relieved if the 
inaccuracy in the statement was not intentional.

Sections 84 to 98 inclusive refer to assessments to be made
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by the Board. The sums to he assessed may be either a per­
centage of the pay-rolls or a specific sum, as the Board may deter­
mine (s. 84, sub-s. (2)).

Such assessments may be levied provisionally upon the esti­
mate of the pay-roll given by the employer or upon an estimate 
fixed by the Board, and, after the actual pay-roll has been ascer­
tained, adjusted to the correct amount (s. 85 (1) as enacted by 
5 Geo. V., c. 24, s. 23).

Section 8(i (as amended by 5 Geo. V., c. 24, s. 24, and 7 Geo. V., 
c. 34, s. 15) provides:—

(1) The Board shall determine and fix the percentage, rate or aum for
which the employer ia assessed . . . and such employer shall pay to the
Board the amount or provisional amount of his assessment within one month, 
or such other time as the Board may fix, after notice of the assessment and of 
such amount has been given to him . . .

(2) The notice may be sent by post to the employer and shall be deemed 
to have been given to him on the day on which the notice was posted.

Sub-s. 3 provides for the revision of the assessment where the 
assessment based upon the pay-roll is too low.

Sections 93 and 93a. (added by 5 Geo. V., c. 24, s. 27) pro­
vide a penalty for non-payment of the assessment; and s. 95 
provides that the Board may collect the assessment through the 
municipal collectors as a tax.

Section 10 deals with the case of principals and contractors.
Sul>-s. (3) (enacted by 5 Geo. V., c. 24, s. 5) provides that it 

shall lie the duty of the principal to see that any sum which the 
contractor is liable to contribute to the accident fund is paid, 
and, if the principal fails to do so, he shall be personally liable to 
pay it to the Board as lieing entitled in respect of an assessment.

It is under this section and sub-section that the defendant 
was called upon to pay over the amount here in question.

Sul>«. (5) (enacted by 5 Geo. V., c. 24, s. 5) provides that 
the principal is entitled to l>e indemnified by the person who 
should have paid the sum, and all questions as to the right to 
and the amount of any such indemnity shall lie determined by 
the Board.

The difficulty in the defendants' way, in answer to the plain­
tiff's claim, is, that no evidence was brought before me that the 
Board as such made an assessment or gave notice of such assess­
ment lieing made, or became entitled to register the assessment 
so made in the court, nor was there any evidence that such régis-
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tration had been made, nor were the defendants called upon by 
any official act of the Board to pay the amount alleged to be 
assessed against the employer.

It was urged before me that all this was unnecessary, inas­
much as anything the Board did was conclusive and binding, 
and there was no jurisdiction in this court to make inquiry in 
respect thereof.

I think this is a misapprehension of the position of the case. 
I heard the evidence, not in any way to review the action of the 
Board, but to be satisfied that the Board had acted and had made 
a decision, and of this no sufficient evidence was offered.

I do not suppose that it can be pretended that any action or 
decision of the Board is of greater force and virtue than that of 
a High Court having jurisdiction in the subject-matter, rendering 
a judgment from which no appeal had been taken ; yet, in that case, 
if the judgment is relied upon, it must be proven; and a casual 
letter of a clerk would scarcely lie evidence of such judgment 
having been given or entered. In short, I think proper proof 
should have been given of the decisive action taken by the Board.

Under the Act, evidence should have been given of the facts 
which rendered the employer liable to pay the amount in question 
to the Board ; and, in default of payment by him, such evidence 
should have l>een offered to the defendants as would entitle them 
to pay the amount out of their indebtedness to the plaintiff. In 
l>oth particulars there has l>een a failure in this regard.

I do not think the plaintiff is free from blame. Apparently, 
during his absence, the notices which were sent to him for infor­
mation in respect to his liability, were disregarded, and there was 
no evidence given before me that satisfied me he had taken due 
pains to inform the Board as early and as fully as he might have 
done. The Act is intended for the benefit of a large class, and 
cannot be satisfactorily and expeditiously applied without prompt 
co-operation of employers.

1 think it therefore reasonable and proper that the plaintiff 
should not have costs of this action. He is entitled to judgment 
for $2,230.20, but I direct that the entry of judgment be stayed 
for one month, to enable the parties, with the sanction of the 
Board, if that can be obtained, to ascertain and adjust the differ­
ence between them and the Board.

ONT
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After the above judgment had been delivered, the defendants 
made a motion for leave to adduce further evidence.

The motion was heard by Clute, J., in the Weekly Court, 
Toronto.

Decernl>er 36. Clutk, J.:—Motion by the defendants for 
leave to adduce further evidence “that the Workmen’s Com­
pensation Board duly made an assessment on the plaintiff, and 
gave notice of the same to the plaintiff, and demanded pay­
ment from him of the amount of the said assessment, and, in 
default of payment by the plaintiff, duly required the amount 
of the said assessment from the defendants, and for an order 
extending the time for service of the third party notice ujxm 
the said Workmen's Comiiensation Board, as third parties in 
this action, and for stay of judgment and execution in this action 
until the issues lietween the defendants and the said Workmen's 
Compensation Board as third parties shall have been determined.’’

Judgment was given in this case on November 24 last, for 
the plaintiff for $2,230.20, with a stay for one month, to enable 
the parties, with the sanction of the Board, if that could lie obtained 
to ascertain and adjust the differences between them and the 
Board.

No adjustment was made, and this motion is now launched 
on the part of the defendants to open the case and to extend the 
time for giving notice to the Workmen’s Compensation Board 
as third parties.

As pointed out in the judgment, I invited the defendants to 
produce the evidence now sought to l>e given, but without effect. 
In support of the present application, certain copies from the Ixxiks 
of the Board arc now produced, but the evidence as therein indi­
cated is still incomplete to shew that the requirements of the Act 
by the Board have lieen complied with, so as to entitle them to 
recover from the plaintiff the amount said to lie due to the Board, 
or to justify the defendants in paying over that amount to the 
Board as indebtedness of the defendants to the plaintiff.

Nevertheless, it is desirable that the facts of the case should lie 
obtained, if they can be obtained, to shew that a valid assessment 
was made by the Board upon the plaintiff, and that, in default, 
the defendants properly paid over the amount due the plaintiff, 
to the Board. I allow the motion to that extent ; the defendants
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to pay to the plaintiff costs of this motion and the costs incident 
to the taking of such further evidence and further trial of the 
action, in any event of the cause. Both parties to expedite a 
further hearing of the case.

With respect to that portion of the motion to extend the time 
for service of the third party notice upon the Workmen’s Com­
pensation Board as third parties in this action, I think there is 
insuperable difficulty in the defendants’ way.

The application is too late; the trial has taken place. I have 
carefully examined the authorities, and I find no cases where the 
defendant has been permitted at this stage of the case to give 
notice.

The plaintiff does not consent; but there still is a greater 
difficulty in this, viz., that the Workmen's Compensation Board 
is in a sense a branch of the Government. Their action within 
the purview of the statute is not open to review in this court, 
nor can they, I think, be brought before this court to answer 
any claim for anything done under the statute.

Upon both grounds, I refuse that part of the defendants’ 
motion with costs.

The case was reopened, pursuant to the leave given by Clute, 
«I.; and on February 4, 1918, further evidence was taken before 
the learned Judge.

March 9. Clute, J.:—The plaintiff claims $2,230.20 under a 
contract for the construction of certain public works in the city 
of Toronto.

The defendants admitted the amount, but alleged that it 
had been paid over, under the Workmen’s Compensation Act, to 
the Board, under a demand from the Board for that amount, as 
due by the plaintiff to the Board under the Act.

The plaintiff replied that he was not indebted to the Board as 
alleged.

The case turns entirely upon whether or not this amount had 
in fact been assessed by the Board against the plaintiff under the 
Workmen’s Compensation Act. There is no official record of 
an assessment having been made by the Board. The question 
is, whether what was done amounts to a valid assessment under 
the provisions of the Act.
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Tile Hoard is a l«dy corporate, consisting of a Chairman. 
Vice-chairman, and another Commissioner (as. 45, 40), of whom 
two constitute a quorum (s. 53). The Hoard has “the like jxiwers 
as the Supreme Court " for compelling the attendance of wit­
nesses and examining them under oath, and for the production 
of documents, etc. (s. 55). The Commissioners shall sit at such 
times and conduct their proceedings in such manner us may be 
most convenient for the proper discharge and speedy despatch 
of business (s. 58). The Board has power to appoint a Secretary 
and other officers and clerks (s. 59 (1)). It has exclusive juris­
diction to h*ar and determine all matters coming liefore it under 
Hart 1 of tie Act, and its decision is final and conclusive and not 
open to question or review in any court (s. 60 (I)); it has, how­
ever, express authority to rescind, alter, or amend its decisions 
(sub-s. (3)) ; and its decisions shall be upon the real merits and 
justice of the case, and it is not bound to follow strict legal prece­
dent (sub-s. (4), added by 7 Geo. V., c. 34, s. 10); and it may act 
upon the report of any of its officers, and any inquiry which it 
shall lie deemed necessary to make shall be made by one of the 
Commissioners or one of the Board's officers, and the Board may 
act upon his report as to the result of the inquiry (s. 62 (1)). An 
order of the Board for payment of compensation by an employer 
(as in this case) or a copy thereof may be filed with the clerk of 
any County or District Court, and when so filed shall become an 
order of that court, and may be enforced as a judgment of the 
court (b. 63). Section 57 provides that the sittings of the Board 
are to lie held in Toronto except where it is expedient to hold 
sittings elsewhere. The Art provides for an accident fund out of 
which compensation may be paid. One way of raising this sum 
is by assessment upon the amount of wages paid by employers, 
and that method was applicable to this case. For that purpose 
it is the duty of the employer to furnish a statement of the amount 
of wages earned by all his employees during the year or any part 
specified by the Board and the amount which he estimates lie will 
expend for wages during the then current year (s. 78 (I), as amended 
by 5 Geo. V., c. 24, s. 20) And it is the duty of the employer to 
keep a careful and accurate account of all wages [laid to his em­
ployees, which shall be produced to the Board and its officers 
when so required (s. 78 (la), added by 6 Geo. V., c. 31, s. 7); and
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a failure to furnish the same within the prescribed time subjects 
him to a penalty not exceeding $500 <4). If the employer fails to 
furnish such statement “the Board may base any assessment 
. . . on such sum as in its opinion is the probable amount of 
the pay-roll of the employer and the employer shall be bound 
thereby, but if it is afterwards ascertained that such amount is 
less than the actual amount of the pay-roll the employer shall be 
liable for the difference (3). This is the sub-section applicable to 
this case.

No pay-roll having been furnished by the plaintiff, Mr. (liles, 
an officer of the Board, made some inquiry and estimated the 
amount of the pay-roll at KM),000, additional to $15,000—the 
first estimate—making $75,000 as the sum upon which the rate 
of 3 per cent, should lie levied, and on $10,000 for 1916.

The Board as such did not fix any sum as the probable amount 
of the pay-roll. The question of amount at this stage did not 
come before the Board and was not considered by it. The addi­
tional estimate of KM),000 was in fact made by Mr. Giles, anti 
the assessment was made at 3 per cent, based on this amount 
added to the first estimate of $15,000, viz., $75,000, ami the Board 
as such had nothing to do with it. This fully appears in the 
evidence of the Chairman of the Board. The Board in fact never 
acted or assumed to act under s. 78, sub-s. (3), which is its only 
authority to make an assessment based on such sum as in the 
opinion of the Hoard is the probable amount of the pay-roll. The 
opinion of the Board as to the proper amount was not had, anti 
the amount was fixed solely on the opinion of Mr. Giles. The 
Board not having in any sense ascertained and fixed the probable 
amount of the pay-roll, it cannot he said in any sense to Imve 
made the assessment.

The amount suggested by Giles was passed through the hands 
of the various clerks, who then computed the amount of the 
assessment, ami gave notice, as I find, to the plaintiff.

The Chairman of the Board was called, ami his evidence is 
principally relied upon in support of the contention that a valid 
assessment binding upon the plaintiff was made by the Board.

Before referring to his evidence, it may l>e convenient to 
notice how the assessment is directed to l>e made under the Act, 
see ss. 84 to 98 inclusive. The Act provides (s. 84) that the

City ok 
Toronto.
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Board shall, before the day named by proclamation as mentioned 
in s. 3, make a provisional assessment on the employers in each 
class of such sum as in the opinion of the Board will be sufficient 
to meet the claims for compensation which will he payable by 
that class for the first year, etc. The sums to be so assessed may 
be either a percentage of the pay-rolls of the employers or a specific 
sum as the Board may determine. In this case the Board deter­
mined on a percentage of the pay-roll to raise the amount required, 
and 3 per cent., as I have stated, was the rate imposed. Section 
85 (amended by 5 Geo. V., c. 24, s. 23) provides for sulwequent 
assessments, which may he levied provisionally upon the estimate 
of the pay-roll given by the employer, or ujxm an estimate fixed 
by the Board, and, after the actual pay-roll has lieen ascertained, 
adjusted to the correct amount. Section 8(> (amended by 5 Geo. V. 
c. 24, s. 24. and 7 Geo. V., e. 34, s. 15) provides that the Board 
shall determine and fix the percentage, rate or sum for which each 
employer is assessed, who shall pay to the Board the amount or 
provisional amount of his assessment within one month, or such 
other time as the Board may fix after notice of assessment. The 
notice is to lie deemed to have lieen given to him on the day on 
which the notice is posted (sub-s. (2)).

It thus appears that the Board is to fix the rate and make the 
assessment, the assessment to lie made upon the pay-roll fur­
nished by the employer, and, if this is not given, the probable 
sum is to lie estimated and fixed by the Board, and, after the 
actual pay-roll has been ascertained, adjusted to the correct 
amount. In the view I take of the Act, it means that there must 
lie a sitting of the Board, and an official act as such to fix the 
rate, and, when no pay-roll is furnished, to fix the probable amount 
thereof as a basis on which to make the assessment, and that this 
cannot lie delegated to other officers of the Board (s. 79 (3), 
added by 5 Geo. V., c. 24, s. 21). The Board may utilize the 
information obtained by such officers, may adopt the report, 
but there must be the official act of the Board in fixing the rate 
and the amount forming the basis of the assessment, and the 
assessment must be approved by an order of the Board.

It is contended that the evidence now offered is sufficient for 
that purpose. The Chairman of the Board, Mr. Samuel Price, 
was called and examined by the plaintiffs counsel.
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[The learned judge set out portions of the testimony of Mr. 
Price.]

Accepting the evidence of the Chairman of the Board as to 
what was done in respect of this assessment, I take the facts to 
be as follows:—

City OP
Toronto.

The rate of 3 per cent, was duly fixed by the Board under 
its seal. No pay-roll having been received from the plaintiff, 
the officer of the Board for that purpose, Mr. Giles, took action. 
After some inquiries, he recommended an additional sum of 
$60,000 as the basis of assessment to be levied on Mr. Murphy. 
This was not considered by the Board, but the amount fixed by 
Mr. Giles as the pay-roll then passed through the hands of the 
various subordinate officers, who computed the amount and it 
was formally entered in the ledger as the assessment of the plain­
tiff, and a notice of the same sent to him.

This assessment was admittedly not made by the Board as an 
official act of theirs, but was ascertained by applying the rate of 
3 per cent, duly fixed by the Board to what Mr. Giles considered 
should be the amount of the pay-roll in addition, namely, $60,000, 
added to what had already been assessed, $15,000.

The plaintiff then made application to have the matter opened, 
ami on October 16 he was notified to attend on ()ctol>er 19 at the 
offices of the Board, with his books and papers, etc., shewing the 
amount of work done and money expended for wages during the 
years 1915 and 1916. There is a memorandum produced, exhibit 
12, as follows:—

Re Firm 16769—M. H. Murphy.
His brother called to-day to repudiate the assessment levied on the 

estimated pay-roll of $75,000.
He stated that there were only the time-books of their foreman available, 

whereby an audit could be made.
His brother kept no wage-account, but he had some figure* with him, 

which he stated represented an extract from the foreman's time-books, and 
that the total of the figures would be between $30,000 and $35,000.

Personally, I do not believe the statement, as it is not at all likely that a 
contractor taking work to such a large extent would not keep a proper account 
of the wages paid.

I recommend collecting the assessment as it stands, subject to refund upon 
the production of proper books of account.
WTG-CGH W.T.G.
Oct. 19, 1916.
Board confirms assessment.

8.P.

.
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The initials “ W. T. G.” are those of Mr. Giles, and “S. P.’’ 
of the Chairman of the Board.

In speaking of this confirmation, the witness was asked:—
Q. Was that when that was confirmed, on that date, October 19? 

A. I cannot be positive whether it was confirmed on that day or not, but it was 
about that time. 1 presume it was on that date from the fact that the report is 
dated then. I cannot be positive as to the exact date.

On November 13, the plaintiff formally petitioned the Board, 
setting forth certain facts as to his work, and stating that he has 
now ready for submission to the Board, at their pleasure, his time- 
books and cheque-books, from which there is compiled the ledger 
account of the weekly wages paid for the year 1915, including all 
wages paid out by the plaintiff, the summary whereof is attached 
to the petition, which shews a total of $37,821.57.

It would apixiar that upon this petition the case was opened 
and the matter was referred to Mr. A. W. Bastedo, an auditor 
of the Board. The plaintiff with his solicitor attended before Mr. 
Bastedo, and what is called a pay-roll audit report, exhibit 20. 
was made out on the usual form. In the body of the document 
is written:—

Different items shewn in statement dated November 13, 1916, covers
total wages paid on all my operations for year 1916,.......................$37,821 57
with the additional amount of.......................................................... 197 25

Totals...................... $38,018.82
with a declaration:—

1 hereby declare the above to represent the whole earnings of all persons 
in our employ. M. H. Murphy.
(Date Nov. 29, 16).

Having made a careful audit and investigation, 1 certify that this state­
ment is a true presentment of the whole earnings of all employees and other 
facts relating thereto. M. W. Bastedo, Auditor.

This was accompanied by a statutory declaration made by 
the plaintiff, exhibit 9. which, it was conceded on both sides, 
was made on the same occasion, though it was dated Novem­
ber 30. This statutory declaration verifies the correctness of 
the amount.

Mr. Bastedo was (railed, and he denied that this document 
was an audit. What it meant, or what it is, except as appears 
upon its face, was not made clear.

Thus the matter stood until January 5, when the Board 
demanded payment from the defendants of $2,230.20, under s. 10 
of the Act, and the defendants, under such demand. paid the
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same to the Board, and plead such payment in answer to the 
plaintiff’s action.

The petition was disused of adversely to the plaintiff. Upon 
the back thereof it is stated that: “Board decides cannot alter 
assessment upon evidence now submitted. Apl. 36-17. S.P.” 
(the initials of the Chairman of the Board). The plaintiff denies 
that he ever heard of this dis]N>sition of the petition until the trial.

The result of all the evidence is: (1) That the Hoard did not 
make and has not made an estimate, as an official act. of the pay- 
mil upon which the rate of it per cent, was to lie levied. (2) Upon 
certain representations made to the Board for the plaintiff by his 
brother, that the total figures were lietween $36,000 and $35,000, 
the Board's officer, Mr. (files, who is authorized to deal with 
matters of this kind, declared that he did not lielieve the state­
ment, “as it is not likely that a contractor taking work to such a 
large extent would not keep a proper account of the wages,” and 
recommended the collecting of the assessment as it stood, subject 
to refund upon the production of proper Ixioks of account ; on 
October 19, 1916, or aliout that time, the Chairman made a 
memorandum, "Board confirms the assessment,” and signed his 
initials, “8. P.” This is the only record of what was done. (3) The 
case was sulisequently opened in Novemlier and referred to the 
auditor. Mr. Bastedo, who, having taken a declaration of the 
plaintiff tliat $38,018.82 was the total amount of the pay-roll, 
made what purports to be a formal audit in the following words: 
“Having made a careful audit and investigation, I certify that 
this statement is a true presentment of the whole earnings of all 
employees and other facts relating thereto. M. W. Bastedo, 
Auditor.” (4) No action appears to have lieen taken upon this 
audit until April, when there is endorsed upon the petition the 
following: “Board decided cannot alter assessment upon evidence 
now submitted. Apl. 26, ’17. S. P.w

A cor|>orate officer cannot appoint a deputy to act for him generally, 
iiiilem he have clear authority to do bo by the constitution, and it is immaterial 
that a by-law made subsequent to the charter may require him "or his suffi­
cient deputy” to execute the duties of his office: The King v. (iravesend Corpo­
ration (1824), 4 Dowl. & Ry. (K.B.) 117, where the court seemed to think that 
an officer might appoint a deputy to do a purely ministerial act for him, 
subject to the approval of the corporation: Halsbury’a I .awe of England, 
vol. 8, par. 740.
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“A corporation cun only do corporate acts at a corporate 
ir.eeting, unless a special method is authorized by the constitu­
tion : Hiver Tone Conservator* v. Ash (1829), 10 B. <fc C. 349, 
378, 109 E.R. 479; Hex v. Carlo (1775), 1 Cowp. 248, 98 E.R. 
1068:” ib., par. 769.

One person cannot constitute a meeting: Sharp v. Dawes 
(1876), 2 Q.B.D. 26.

Having regard to the law applicable to a corjxiration such as 
this, whose function is largely judicial, I am of opinion that the 
Board could not delegate its authority to fix the amount of the 
roll upon which the Board might act. What is the effect, then, 
of what was done on Oc tôlier 19? There is no record of the meet­
ing of the Board on that date. The Chairman was uncertain 
whether the entry purporting to confirm the assessment was made 
then or not. He says it was alxrnt tliat time. There is no record 
beyond the memorandum as to who was present, or that a regular 
meeting was called for that date; or that what was done was 
done as an act of the Board as distinct from that of the individual 
Chairman.

I have reached the conclusion, with some doubt, that, although 
the assessment as made by Mr. Giles on the pay-roll, as fixed by 
him, was not binding on the plaintiff, yet, the question having 
been opened at the plaintiff's request, and the Board having con­
firmed what Giles had done, that was an act of the Board which 
cured the defect and rendered the assessment valid. Nor do I 
think the re-ojicning of the question on petition affects this result. 
The assessment was again confirmed on the 26th April, 1917. It 
is true the money was paid over by the defendants in January, 
1917, while the second investigation was (lending. The Board 
was not 1 found to accept the findings of its auditor, and was 
entitled to claim from the defendants what at the time was the 
amount due by the plaintiff as the amount of the assessment as 
estimated by the Board.

The action is dismissed. The costs remain as fixed by the 
order allowing further evidence; that is, no costs of the first 
hearing. The plaintiff to have the costs of the rehearing to 
judgment.

Frank ,/. Hughes, for appellant; Irving S. Fairty, for respond­
ent
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The judgment of the Appellate Division was delivered (orally) by 
Maclaren, J.A.:—This is a matter arising out of the Work­

men's Compensation Act. An appeal was brought by the plain­
tiff from a judgment that was rendered by Mr. Justice (’lute 
(41 O.L.R. 156) dismissing the action.

It was strenuously argued before us that, notwithstanding the 
very large powers given to the Board in that Act, the plaintiff had 
still a right to press his claim in this court. The jurisdiction of 
the Board is given in s. 60 of the Act, sub-e. (1) of which reads 
as follows:— ,

GO (1). The Board shall have exclusive jurisdiction to examine into, hear, 
and determine all matters and quest ions arising under this part and as to any 
matter or thing in respect to which any power, authority or discretion is 
conferred upon the Board, and the action or decision of the Board thereon 
shall he final and conclusive and shall not he open to question or review, in 
any court and no proceedings by or before the Board shall be restrained by 
injunction, prohibition or other process or proceeding in any court or be 
removable by certiorari or otherwise into any court.

It would lie difficult to invent language more sweeping than 
this. Mr. Justice (’lute was of opinion that the present case came 
within the prohibition of this section, and that exclusive juris­
diction was given in this matter to the Board.

We are of opinion that he was right, and the appeal is dismissed.
Appeal dismissed.

NORTH AMERICAN ACCIDENT INSURANCE Co. v. NEWTON.
Supreme Court of Canada, Sir Louis Davies, C.J., and Idinyton. Anglin and 

Brodeur, JJ., and Cussels, J. ad hoc. December .9, 1918.

Insurance ($ VIII—436)—Employer's liability—Indemnity—Enforce­
ment—Assignee for creditors.

The right of indemnity under an employer’s liability insurance policy, 
for liability incurred for an injury to an employee, will pass, upon the 
employer’s insolvency, to his assignee for the benefit of creditors and is 
enforceable by him; the insurer’s liability is not limited by what the 
insolvent’s estate is able to pay, but extends to the full amount of the 
judgment against the employer, regardless of the source from which the 
money came to make payment thereof. Nor is it essential that the pay­
ment should have been made before the assignment for creditors ; it is 
sufficient when paid by the assignee with funds advanced by a third 
party.

Appeal from a decision of the Court of Appeal for Manitoba 
affirming the judgment at the trial in favour of the plaintiff. 
Affirmed.

Chrysler, K.C., for appellants; E. K. Williams, for respondents. 
Davies, C.J.:—I concur with Anglin, J.
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Idingtoe, J.

I din «ton, J.:—The contract evidenced by the appellant s 
policy was a chose in action and the lienefit thereof clearly passed 
to resiK>ndcnt by virtue of the assignment of Nelson and Foster 
under and pursuant to the provisions of the Assignments Act. 
R.S.M. (1913), c. 12, in the same plight and condition as it was 
held by the assignor at that time.

The rest*indent assignee was just as much entitled to comply 
with the condition which, lieing complied with, gave vitality and 
force to the apiiellant’s obligation as his assignor had lieen and 
wopld have luul if no assignment had lieen made.

It matters not then where the money came from—the condition 
has lieen fulfilled.

It so turns out that the estate was in an insolvent condition. 
To-morrow the like case might arise under circumstances in which 
the insured, although driven to make an assignment, might In* 
jHisseased of an ample estate which could liquidate all the obliga­
tions of the insured.

Are we to hold that such an unfortunate insured was deprived 
of the right to have his assignee recover on such an obligation? 
No case has lieen cited deciding any such thing or anything like
it.

The case of ConnoUy v. liolater (1905), 187 Mass. 200, is the 
only one counsel claimed as lieing so. It, on examination, liears 
no resemblance to this.

What was attempted there was to get a receiver appointed 
in hope that by such means such stejis could lie taken as might 
place the party concerned in fumls to raise the money to meet the 
condition and give force and thereby vitality to the obligation.

That appointment was refused. And 1 venture with some 
confidence to think that in the case of Collitiyc v. Hcyirood (1839), 
9 A. & K. 933, 112 K.R. 1352, had someone lieen kind enough to 
lend or give the plaintiff before action the money to pay, and 
he then had paid the bill of costs there in question, the plaintiff, 
even if ho|ielessly bankrupt and his lienefactor never likely to 
receive any return for his advance, must have succeeded. The 
motive for such generosity could not have lieen inquired into.

I think the case has lieen rightly decided by the court below, 
and that in doing so they have not had to rely upon any principles
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of equity, but upon the rigid common law. Everything nomi­
nated in the bond hap l>een complied with.

The appeal should l)e dismissed with costs.
Anglin, J.:—I am disposed to agree with the appellant's 

contention that under the terms of the policy sued upon actual 
payment by the assured of a liability of the class insured against 
imposed upon him by law was not merely a condition precedent 
to his right of action, but the very thing against loss from which the 
insurance was effected. In other words, not only would no right 
of action against the insurer arise until such payment but no 
actual or al>solute liability on its part would exist.

Nevertheless, >vhcn liis employee, Fornell, was injured a 
contingent right arose in favour of the assured against the insurer 
and there was a corresponding contingent liability on the part 
of the latter. Vpon payment of whatever liability the law 
imposed in consequence of the injury sustained by Fornell, ascer­
tained by due process, that contingent right, as well as the cor­
relative contingent liability, would become absolute. This was 
the situation when the insured, having l>ecome insolvent, made 
an assignment for the lienefit of his creditors under the Assign­
ments Act (R.8.M. 1913, c. 12). I am satisfied that the con­
tingent right of the assured against the defendant company 
thereupon passed to his assignee. Neither can there lie any 
reasonable doubt that it was the intention of the parties to the 
insurance contract that this should hap|>en. Condition 1 of the 
policy provides that, while the policy shall terminate upon an 
assignment by the insured for the lienefit of his creditors, 
each termination «hall not affect the liability of the company as to any accident 
theretofore occurring.

This condition is not limited in its terms to cases in which the 
assured shall have actually paid the claim of an injured employee 
lieforc the assignment, and it would, in my opinion, lie unwar­
rantable to place such a restriction upon its application. It 
follows that the parties to the contract sued upon must have 
contemplated that the assignee might make the payment (which 
the assured would by the assignment have divested himself of the 
means of making) necessary to convert the contingent right which 
passed by the assignment into an ulisolute right and the corres­
ponding liability of the insurer into an al>solute liability.
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Nor does this view do violence to the condition precedent 
to his client's liability of payment of the employee's judgment by, 
and loss thereby to, the assured so much pressed by counsel for 
the appellant:—

An assignee for creditors is a trustee not only for the creditor# but also for 
the debtor. It is his duty to make the most of the estate and pay the debts; 
but it is the debtor’s estate all the time; and when the délits are paid it is his 
duty to restore the surplus or what is not required for délits, if there be any, 
to the debtor. The assignee is accountable to the debtor for hi# dealings with 
the estate and if he is guilty of any wrongdoing or breach of trust or if he neglects 
or refuses to do any duty in respect of the estate he can tie held to his duty 
and lie «impelled to |#-rfonii it at the debtor’s inst tins' The «ivenant in 
question was a counter security which the debtor isiwessed to protect him 
against the claims of the plaintiffs and others . . . The debtor still had 
an interest in the covenant notwithstanding the assignment and that interest 
was the right to have it enforced against the defendant the moment anything 
fell due on the mortgage. That beneficial right he could assign and transfer 

. . Hally. Tennant (ISM), 21 A.R. (Ont.), «02at6l0.)*r Meckmme, J.A.
The fallacy in the appellant company's contention is that it 

ignores the assured-assignor's continued interest in its liability. 
Because of that interest pnyn ent by his trustee to his judgnent 
creditor (Hornell) out of the ussigneil estate would lie payment 
by the assured-assignor anti to hi# loss. It would diminish the 
fund to meet hi# creditors' claims. In the event of a deficiency 
he would in consequence of such payment remain liable for a 
larger balance to his other creditors. Should there lie a surplus 
returnable to him it would lie leas pro fordo than it would have been 
had the Kornell claim not existed.

Nor is the appellant entitled to inquire, or to base a defence 
upon, the source from which the n onev paid by the assignee to 
Fornell can e any n ore than he would lie entitled to male a like 
inquiry or to raise such a defence if the payn ent had been made 
by the assurai himself. It, would I e intolerable that a person 
bound to indemnify or rein burse a jin'gn ent debtor should esrajs' 
liability lieenuee the latter hud borrowed or had received as a gift 
from son e kindly disposed friend either of hin self or of the judg- 
n ent creditor the money required to n eet his obligation. The 
assignee has paid a judgi ent against the assured-assignor as he 
was entitled to do in the interest of all his eethtit que trutlenl— 
the other creditors a# well as the debtor. He is accountable only 
to them for the nonev so expended. The source from which it 
can e is their business but not that of the insurer.
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Moreover, the insurer’s liability is not measured by the amount 
of the dividend to which the judgment creditor would ultimately 
have been entitled on a distribution of the debtor's estate had his 
judgment not l>een satisfied. It is the full amount of the judgment 
of which, when satisfied, it covenanted for reimbursement. The 
assured, as already pointed out, is directly interested in having 
the entire liability to his judgment creditor discharged. Wen* 
it not he would remain personally liable for any unpaid balance 
of it. Since the payment of the judgment t he respective rights and 
liabilities of the parties in the present case are. in my opinion, 
indistinguishable from those dealt with in such Knglish cases as 
He I mu' Guarantee Trust and Accident Society; Liter pool Mortgage 
Insurance Co.'s case, (1914) 2 Vh. 617; Cruse v. Paine (1868), 
L.R. 6 Kq. 641,653, 4 ( h. App. 441 ; He Perkins; Potjser v. Hey fus 
|1898| 2 Ch. 182, 189.

The appellant’s contingent liability for the full amount of 
ForneU’s judgment existed when the assured made his assignment. 
The correlative contingent right of the assured passed to his 
assignee and payment of the judgment by him has converted the 
latter into an absolute right, enforceable for the benefit of the 
estate in which both creditors and debtor are alike interested, 
and the former into an absolute liability.

The appeal fails and should lie dismissed with costs.
Rrodevr, J.:—This is an action for the recovery under a 

contract commonly known as an employers' liability policy. 
That policy undertook to indemnify Nelson A; Foster against loss 
from the liability for damages on account of bodily injuries suffered 
by an employee of the company. One condition of that policy 
was that no action could lie instituted against the company to 
recover unless it shall lie brought for loss actually sustained and 
paid in money by the assured in satisfaction of a judgment after 
trial of the issue.

An accident occurred to an employee of Nelson A: Foster and an 
action was instituted against them. While the case was pending, 
Nelson & Foster made an assign» cut under the provisions of the 
Assignments Act of Manitoba, R.S.M. 1913, c. 12. Judgment 
having lieen rendered against Nelson & Foster in favour of that 
employee, the assignee paid the amount of the judgment with 
money which was handed over to him by a man named Brandon,
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who dot* not seem to have been a creditor, but who seems to lie 
interested in some way or other in the distribution of the assets 
of Nelson & Foster or in the discharge of their liability with regard 
to that employee. An action was then instituted by the assignee, 
the rescindent Newton, to recover from the insurance company 
for the loss which had lieen suffered and the reimbursement of 
the money which he had paid to that employee.

The applicant company claims that it should not lie held 
resjHmsible for a larger sum than the amount of dividend to which 
that employee was entitled. That question came up in a case 
which was decided in 1914 in F.ngland, viz., the ease of He Law 
Guarantee Trust and Accident Society; Literftool MorUjnye hie, 
Co.'s case (1914) 2 C’h. 617. It was there held that in a con­
tract of insurance or indemnity the insurance company was liable 
to pay to the liquidator the amount of the deficiency and not 
merely the amount of dividend payable.

lx)rd Lindley, on Partnership, 5th ed., p. 375, suvs that:
Where one |iereon has covenanted to indemnify another, an action for 

a|iecifie |ierfonnan<-e may he sunt amid before the plaintiff has actually lieen 
damnified ; and the limit of defendant's liability to the plaintiff is the full 
amount for which he is liable; or if he is dead or insolvent the. full amount printable 
ayaitrt hie estaU and not only the amount of dividend which such estate can pay.

The contention of the appellant is that this contract is not 
only a contract of indemnity to but also of previous payment by 
the insured. But in this case there was a previous payment 
which had lieen made and we are not concerned with the question 
whether that payment has lieen rightly or legally made by the 
assignee. The condition of previous payment has lieen fulfilled 
and the insurance company cannot pretend now that it is not 
Ixmnd to reimburse the amount which has lieen paid by the 
assignee.

A question has lieen raised also with regard to the |lower of 
the assignee under the Assignments Act to recover. The contract 
of assignn ent dis|>oaes of that contention, since it is therein 
declared that the assignor has handed over to the rescindent all 
his |iersonal estate, rights and credits, choses in action and all 
other personal estate.

1 nuty say with the trial judge, Prendergast, J., that the 
assignee was ImiuiuI to protect the trust, to save all that could be 
saved of the estate, and to make out of it all that could lx* made.
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There was a chose in action that could lie left barren or could 
lie made to develop into an actual asset. It was then the assignee's 
duty to do what was necessary to preserve or to enforce the claim 
which he now exercises against the appellant company.

The appeal should lie dismissed with costs.
Cashelb, J.:—I concur with Anglin, J.

Appeal dismissed.

GOLD MEDAL FURNITURE CO. v. HOMESTEAD ART CO.
Alberta Supreme Court, Walsh, J. March 3, 1919.

Contracts (§ VI A—410)—Sale or goods—Repudiation by purchaser
BEFORE PROPERTY IN OOOD8 HAH PASSED—ACTION POR PRICE NOT 
maintainable—Action for damages.

Where the purchaser of goods repudiates the eontraet before the 
pro|icrty in the goods lias passed to him, the vendor cannot maintain 
mi action for the price of the goods sold, hut must be content with such 
damage* for non-acceptance as it can prove itself entitled to liane»I on 
tin* difference in value between the eontraet and the market price at the 
date of the breach.

Action to recover the price of goods manufactured by plaintiff 
for the defendant ; the goods lieing different from those contracted 
for the defendant refused to accept delivery.

M. H. l*encock, for plaintiff: A. A. Mcdilliiray, K.(\, and 
J. li. Harrov, for defendant.

Walsh, .1.:—The evidence satisfies ire that the final arrange­
ment between the parties, even if it was not so ugreed upon at 
an earlier stage of the dealings, was that each of the 11 I) cabinets 
was to lie equipped by the plaintiff with such a horn as would 
liennit of the installation in the cabinet of a No. 3 llcincman 
motor. Them is a as to whether or not the plaintiff was
Iniund, under its original contract, to furnish a horn with each 
of these cabinets at the contract price of 125. Be that as it may, 
the plaintiff did eventually agira* to and did put a horn in each of 
them. Its instructions were, I am satisfied as I have sa: * in
one that would accommodate a No. 3 Heincman motor and that 
eventually liecame a part of the contract. It is admitted that the 
horns fitted into these1 cabinets will not |>crmit of the installation 
of these motors and for that reason, I think, the defendant was 
quite within its rights in rejecting these cabinets and refusing to 
pay for them.
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Without attempting any detailed analysis of the lengthy 
evidence upon the point, I will content myself with saying that 
it convinces me that this particular motor was selected by the 
defendant for this particular cabinet, that this selection was 
indicated to the plaintiff by Wood, the Heineman agent through 
whom the motors were purchased, who gave McMurtry a memo­
randum to that effect, that a sample of one of these motors was 
put and left by him in one of these cabinets at the plaintiff’s 
factory for the guidance of the plaintiff in installing the horn and 
that the Inning of the motor Inmrds w hich was done by the plaintiff 
was done in such a way as to fit the No. 3 motor. Strength is 
lent to tbeee conclusions by some of the letters written by the 
plaintiff. In the letter of April 28, 1917, it is stated that the 
factory was “waiting for the sample motor» to lie quite sure the 
borings were all right.” The letter of October 23 states that the 
suiierintemlent of the plaintiff's factory “claims that he personally 
fitted a motor in, the same type of motor that Mr. Oeecheit 
wanted for this particular style of cabinet." The letters of 
November 1G and 28 are also suggestive.

While the suggestion running through the plaintiff's letters 
that the defendant should purchase motors whmh would fit these 
cabinets and equip them with same may not have lwen an unfair 
business pro|iosition, the defendant, of course, was under no 
legal compulsion to adopt it. The plaintiff's ultimate contract 
was to supply these cabinets equipped with horns which would 
take in the motors that it had purchased ami taken delivery of 
for that purpose, it was not bound to accept cabinets differing 
essentially from those so contracted for, it refused to accept the 
same and promptly notified the plaintiff of such refusal and, in 
my judgment, cannot now be compelled to pay for them.

The defendant ordered from the plaintiff 150 No. 53H record 
cabinets at the same time that the phonograph cabinets weie 
ordered. Kach order is on a separate sheet. The shipping instruc­
tions on the order for the phonograph cabinets read simply "at 
once. ” The shipping instructions on the order for the ret ord cabinets 
read at the top “soon as possible” and at the twttom, “ship son e 
in first car going balance in second car going." These latter 
instructions refer, I think, to the cars in which the phonograph 
cabinets were to lie shipped, meaning that in the first car of
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phonograph cabinet» non e of the record cabinet» were to go and
the rent of them in the second car. These order» were given on H. (’.
April 18, 1917. Four cars containing these shipments were sent (jOLO
forward by the plaintiff, one in May, 1917, and the other three in *',ri)AL
August, 1917. None of these 53) > record cabinets came in any of Co.
these cars. The last of these four ears contained what was left Hosmtsab
of all the goods covered by these two orders except the 53* * record Amt Co.
cabinets. By letter dated September 29, 1917, written, I think, wskh. i
after all of the alx>ve mentioned four cars had l>een received by
the defendant, the defendant rejieats its refusal to accept the
14 1) cabinet» which it had already expressed to the plaintiff,
and concludes: “Under the circumstances we will have to cancel
the balance of the order.” Notwithstanding this, the plaintiff
after considerable correspondence shipped these record cabinets
to the defendant on December 17, 1917; the defendant refused to
receive them on arrival ami their contract price forms a part of
the sum for which the plaintiff now sues.

It is suggested that the cancellation which the defendant 
attempted to affect by this letter was not of the record cabinets 
but of the phonograph, cabinets. It is contended that these are 
two separate and distinct orders, that in this letter the defendant 
is voicing its dissatisfaction with some of the phonograph cabinets 
and consequently that the balance of the order to which it refers 
is the balance of the order for phonograph cabinet». 1 do not 
think that is so, liecausc the only part of the order then unfilled 
was lhat for these1 record cabinets and therefore there was then 
nothing else to cancel. The plaintiff's letter of ( Holier 4, answer­
ing this letter of Septemler 29, shews quite plainly that the 
plaintiff understood the cancellation to refer to the order for the 
record cabinets. After dealing with this letter of cancellation it 
proceeds:—

You will undent and the 500 rerun! cabinet» were made Hfierially for you 
aeconlin* to the order. The balance are now ready and we could not accept 
cancellation at this late date.

In another letter, however, of the same date, the plainliffs 
express a doubt as to whether the cancellation was intended to 
apply to the phonograph or the record cabinets, and speaking of 
the latter says: “Are these the cabinets you mean when you say 
you will have to cancel the order? Advise by return mail.” The 
defendant never wrote further on the subject until I)eccmlx»r 21,
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1917, when, in answer to a letter from the plaintiff advising that 
these cabinets had been shipped on the 17th inst., it wrote 
expressing its surprise in the face of its cancellation of September 
29 and stating its intention not to accept them. The plaintiff 
wrote in answer to this on December 28 stating that it understood 
the letter of Septend)er 29 to refer to the 14 D cabinets and not 
to the 53^2 and stating that, in any event, it was too late to cancel 
t hat order. And here the correspondence on the subject practically 
ended.

The defendant puts its right to reject these record cabinets 
on two grounds. It says, in the first place, that its dissatisfaction 
with the 14 D cabinets for the reasons mentioned justified it in 
putting an end to so much of the contract as did remain unfulfilled 
and then it says that the long delay in making the shipments of 
these cabinets entitled't to refuse to take them.

1 do not think that the defendant had any right to cancel 
the order for the record cabinets for either of the reasons now 
assigned. I am of the opinion though that under the judgment 
of the Apj>ellate Division in liutterick Publishing Co. v. White <t* 
Walker (1914), 18 D.L.R. 036, the plaintiff is not entitled to 
recover their contract price. In this ease, as in that, the property 
in the goods luul not passed to the defendant at the date of its 
repudiation of the contract, and in this case, therefore, as in that, 
the plaintiff cannot maintain an action for the price, but must be 
content with such damages for non-acceptance as it can prove 
itself entitled to, based upon the difference in value l>etweenthe 
contract and the market price at the date of the breach.

This action is for the price of goods sold and delivered. If 
the plaintiff sees fit to amend by making a claim for damages for 
the non-acceptance by the defendant of these record cabinets I 
think it should be allowed to do so as all of the facts are now 
l>efore ire except those relating to the amount of its damages. 
It may so amend within one month of this date, and its failure 
to do so will l>e taken as an election not to amend, in which event, 
judgn ent will go dismissing the plaintiff’s action, in so far as it 
seeks to recover anything in resect of either the 14 I) cabinets 
or the 53*/2 record cabinets. 1 do not know how this will leave 
the accounts. If, as I take it. nothing will then lie owing by the 
de'endant to the plaintiff, the defendant will, of course, have its
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costs from the plaintiff. If, on the other hand, anything is still 
owing by the defendant, the question of costs may be spoken 
to before ire. If the plaintiff amends, it may do so only upon 
the terms of paying to the defendant such costs as, under the 
foregoing directions, it would lie entitled to if the amendment 
had not lieen made.

Judgment accordingly.

CANADIAN PACIFIC R. Co. v. CHEESEMAN

Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Anglin, 
Brodeur and Mignault, JJ. Save tuber 18, 1918.

Master and servant (§ II A—95)—Defective system—Railways— 
Brakes—Fellow servant—Liability—Workmen’s com pens a-

The use of an auxiliary truck in substitution of a damaged car next to 
the engine, unrunneetecl with the braking apparatus, I herein reducing 
the braking efficiency to one-half, is not of itself evidence of a defective 
system so as to charge the railway company with common law liability 
for the death of the engineer when the cab of the engine was struck by 
it in the process of shunting; the accident having been occasioned by the 
negligence of a fellow servant in thus placing the truck, the liability of 
the company was limited to recovery under the Workmen’s Compensa­
tion Act.

Appeal from a decision of the Appeal Division of the Supreme 
Court of New Brunswick (1918), 40 D.L.R. 437, 22 Can. Ry. Cas. 
253, 45 N.B.R. 452, maintaining the verdict awarding the plain­
tiff $12,000 damages at the trial. Reversed.

Daniel MuUin, K.C., for respondents.
Davies, C.J.:—I concur with my brother Mignault.
Idington, J. (dissenting):—There was evidence adduced which 

amply supported the finding of the jury that the equipment 
of the ear in question was, having regard to the operation of the 
shunting of cars which led to the accident in question, so defective 
as to have lieen likely to, and did, produce the result complained of.

It was neither self-evident nor established that the said result 
was due to the negligence of any fellow employee or workman, 
and expressly found by the jury that it was not.

If the appellant was entitled to Ik* relieved under the doctrine 
of common employment, it devolved upon it under such circum­
stances to demonstrate such defence by evidence, and in that it 
failed.

Such attempts to do so as wer# made either failed of proof, 
or were directed to matters that did not reach so far as to cover
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the actual cause of the defective equipment, by reason of want 
of an efficient hand-brake, and trace its non-existence to the 
neglect of any fellow servant.

The duty of i inflection of brakes seems to have been confined 
to the air-brakes, and no one seems to have had the duty of seeing 
that the hand-brakes were efficient for such an emergency as was 
occasioned by the need for the shunting operation in question and 
therewith the case of a car with a truck upon which it could not 
operate effectively. Who was to blame for that? If there was 
neglect on the part of any such jierson it was not proven.

I think, therefore, the only defence set up resting upon the 
doctrine of common employment fails.

PrimA facie the defective condition of the car in question 
rendered the appellant responsible.

The appeal should be dismissed with < osts.
Anglin, J.:—I am, with great respect, unable to perceive 

in this case any evidence of breach of statutory duty, defective 
system or operation, or failure to furnish and maintain proper 
equipment such as would render the defendants liable at common 
law. On the other hand, negligence and breach of rules on the 
part of the defendant's servants are so patent that the findings 
of the jury negativing them can only be adequately characterised 
as clearly perverse. These findings must lie entirely disregarded.

Assuming that the collison happened not owing to failure 
to hack the cars placed on the Kairville siding clear of the main 
track, as counsel suggested, but, as the plaintiff contends and the 
jury must have found, owing to their having moved down towards 
the main track after the engines were detached, there can be no 
doubt that the primary cause of the collision or “side swipe," 
which resulted in the death of the plaintiff's husband, was the 
neglect of the train crew to obey the company's air brakes rule 

1
If cars are to be detached from a train or engine the air-brakes must be 

released and hand-brakes immediately applied on train liefore same are 
detached.

Notwithstanding the equivocal use of the word “train" in 
the last line of this sentence, the meaning of t he rule is reasonably 
clear, at all events in the easm-such as this was— of cars to lie 
detached from an engine. It*is on the cars so to be detached that 
the hand-brakes must lie applied liefore the engine is removed.
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The brakes were not applied before the engines were detached, 
with the result that the ears, which were left on the siding with 8 <*.
:t slight incline, moved down towards the main track so rapidly Canadian 
that the corner of the foremost car caught the side of the cab Pacific

in which the plaintiff’s husband was as his engine moved back 
along the main line. ( HKKSEM XX.

As the cars started to move down the siding towards the main Anehni J 
track the brakeman in charge applied the hand-brakes on the 
foremost car, which had lieen next to the engine In*fort1 it was 
detached and was proceeding, as was proper, also to apply them 
on the second car of the “train” when the accident occurred.
The brakes on the first car were insufficient to stop the train.
There is evidence that had they t>een of full efficiency they would 
have sufficed. Their efficiency at the most wras 50fy> and there 
is some evidence that it was even less. The jury has found that 
this defective equipment was a cause of the accident, and I am 
not disposed to quarrel with the view, which has prevailed in the 
provincial courts, that, taking their verdict as a whole, it implies 
a finding that its presence on the train next to the engine amounted 
to negligence. For the plaintiff it is maintained that this negli­
gence was of such a character that it must be imputed to the 
defendant itself and that as to it the defence of common employ- 
n ent is not open.

So far as appears, the car in question was in good condition 
when it was started on its journey to St. John laden with frozen 
neat intended for transatlantic shipment from that port. It 
seems reasonably clear that it was necessary to have this freight 
reach St. John with all imssible expedition. En rouie the rear 
truck of the car liecame unfit for further service and if the car 
was to proceed it was necessary to replace it. It was replaced 
with what is known as an auxiliary truck which cannot be con­
nected with the braking system of the car. The brakes, however, 
can lie, and, according to the evidence, they were in fact so arranged 
as to o|icrate on the wheels of the remaining front truck. Hence 
their fmrtial efficiency.

The change of trucks was made at Greenville in the State of 
Maine, through which the car was proceeding in bond. At that 
point only an auxiliary truck could be provided, and the evidence 
is that transhipment there of the freight to another car would
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have entailed three days’ delay owing to the necessity of obtaining 
authority from Washington, D.C., to break the 1 Minding seals. 
The train afterwards passed Brownville, also in the State of 
Maine, where there are shops and an ordinary truck with brakes 
attached might have tan substituted for the auxiliary truck, 
but a delay of thirty-six hours would be involved in this operation 
The san e thing might have tan done at MeAdam Junction in 
the Province of New Brunswick after the train had crossed the 
international lxmndarv, or the load could there have tan tran­
shipped to another car which would involve a delay of six hours. 
The responsible officials, however, thought that even this delay 
would have tan unjustifiable and allowed the tram to proceed 
with the auxiliary truck. Allowing for the car in question and 
two others with defective brakes, the braking capacity of the train 
was still over the tX)r(' prescrit>ed by the defendants’ rules and of 
course exceeded the 85% prescribed by an order of the Board 
of Railway Commissioners.

But the car in question was wrongly placed or allowed to 
remain next to the engine when the train left MeAdam Junction, 
in direct violation of the company's rule No. 25 (a):

More than two consecutive brakes must not be cut out on a freight train 
and none on the car next the engine which must always have a quick action 
triple in good working order.

Had this car not l)een in that position—had a car with brakes 
of full efficiency tan next to the engine—when the brakeman 
set the brakes on the foremost car of the train of detached cars 
at the Fairville siding it would probably have tan held and the 
accident would thus have tan avoided.

There is no evidence of defective system, and it perusal of the 
record has satisfied me that no such issue was present to the 
minds of the court, the jury, or counsel, at the trial. Had it 
been raised, the Chief Justice who tried the action would, un­
doubtedly. have submitted to the jury some question appropriate 
to elicit a finding upon it. He did not do so. I am certainly not 
prepared to hold that under no circumstances should a freight 
car on which a truck becomes disabled en route lx1 permitted to 
proceed to its destination with an auxiliary truck. Whether it 
should or should not must depend on the nature of the freight, 
the degree of urgency in its transmission, and other circum­
stances, upon all of which the responsible officials of the railway
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company on the Hjx>t must exercise their judgment. In the 
present case the judgment of these officials may have been 
erroneous—they may even have grossly neglected their duty—hut 
such mistake or neglect,' if any, was that of fellow employees of the 
plaintiff's deceased husband amt cannot he imputed to the com­
pany itself, so that such common employment would not afford 
a defence to a claim based on it. The law on this branch of the 
case is fully discussed in the judgment delivered in this court in 
the comparatively recent appeals in Bergklint v. Western ('amnia 
rower Co. (1914). 50 (’an. S.C.R. 39, (1915), 34 D.L.R. 407. 54 
Can. S.C’.R. 285 (on appeal from 24 D.L.R. 505, 22 B.C.R. 241). 
The duty was of such a character that its discharge was 
necessarily deputed to officials along the line of the railway. 
There is no suggestion in the evidence that the company had 
employed incompetent officials for this purpose or hud failed to 
provide all material am! equipment necessary to enable them 
to do whatever they might deem requisite or proper. The 
case was not one of defective original installation or its 
equivalent, as in Aimlie Mining and H. Co. v. McDougall (1909), 
42 Can. S.C.R. 420. nor of negligence in allowing a permanent 
part of a plant to fall into dangerous disrepair as in Canada Woollen 
Mills v. Traplin (1904), 35 Can. S.C.R. 424, due to a defective 
system of inspection.

A muster is not hound to give personal superintendence to the conduct 
of the works, and that there are many things which is general it is for the 
safety of the workmen that the master should not |x*rsonally undertake. It is 
necessary, however, in each case to consider the particular duty omitted, and 
the providing proper plant, ns distinguished from its subsequent, care, is 
especially within the province of the master rather than of his servants. 
Toronto Power Co. v. Pnskwan, 22 D.L.R. 340, at 343, [1015] A.C. 734, at 73S.

If there was any negligence in sending forward the car in 
question with an auxiliary truck it was in the “subsequent care,” 
rather than in the “providing” of proper plant—it was in the dis­
charge of a duty naturally devolving on the person or persons to 
whom the company was entitled, and, indeed, from the very 
necessity of the case, compelled to entrust it. Wilton v. Merry 
(1868), L.R. 1 H.L. Sc. 326.

No doubt the placing of the car with defective brakes next 
to the engine or allowing it to remain there when the train left 
McAdam Junction was clearly a direct violation of rule 25 («);
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hut it was equally clearly the act of a servant of the company to 
whom the discharge of the duty of seeing that such a car was 
not so placed was properly entrusted. The same may he said 
of the failure to “ card ” the car as defective.

In no aspect of the case can I discover any evidence wdiich 
would justify a finding of negligence imputable to the defendant 
itself as distinguished from its employees—negligence consisting 
of breach of a duty which it could not delegate so as to relieve 
itself of responsibility at common law for its discharge—negligence 
to which the defence of common employment would not afford 
an answer.

I would, therefore, restrict the plaintiff’s recovery to the sum 
of £2,000 under the Workmen's Con1 pensât ion Act, to which her 
right is now admitted, as it was in the provincial appellate court. 
The appellant is entitled, should it sec fit to exact them, to its 
costs in this court and the Appellate Division. But, as the 
company lid not admit liability under the Workmen’s Com- 
IHMisation Act for $2,000 in its plea, or make any tender of that 
amount, or pay it into court, the plaintiff should have her costs 
of the action down to and inclusive of the judgment at the trial.

Brodeur, J. (dissenting): I concur with Idington, J.
Mignavlt, J.:—I have given to this case my most serious and 

anxious consideration, and have carefully read the evidence, but 
I cannot come to the conclusion that the judgment appealed from 
was rightly decided.

There is really no dispute or contradiction in the evidence 
as to the material facts. The respondent's husband, Justus G. 
Chceseman, was an engineer in the employ of the appellant, 
and on February 21,1917, w as in charge of a locomotive which, with 
another locomotive of the appellant, in charge of one Kaine, war 
hauling, on that night, a train of 47 freight cars from McAdam, 
N.B., to West St. John, ('heesenmn’s locomotive being the second, 
and Kaine's the first. The train was a regular freight train, but 
was some hours late; it carried a consignment of frozen meat 
to l>e transhipped at St. John to Europe, and, apparently, was 
proceeding with all possible haste. The car which came into 
collision with Cheeseman's locomotive was a box car, No. 07039 
C.R.I.M.P., and on its way from Montreal had sustained damage 
to its rear truck, near ( ireenville, Maine, necessitating the removal
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of this truck, and its replacing by an auxiliary truck. The latter 
truck was not connected with the brakes, but the front truck was, 
and the evidence of the assistant superintendent, David H. Ryan, 
is that the hand-brake connected with the front truck was found, 
after the accident, wound up and in good condition, but the 
braking capacity of the car was diminished by at least 50%. 
The train was made up at Me Adam, and car No. 07039 was 
placed immediately behind Checseman’s engine. On the way, 
near Fairville, the train was stalled on an upgrade, and even with 
the aid of the locomotive of the Boston train, which had come 
up behind, could not lx; moved, and in the effort to move it, the 
coupling between the fifth and sixth cars broke, so it was decided 
to bring the five first cars into Fairville and to return for the rest 
of the train. At Fairville, the conductor, Sullivan, had the five 
cars backed on No. 1 siding—how far they were backed being 
somewhat uncertain, the conductor thinking it was three or four 
car lengths, but it is possible they were left nearer the switch— 
and then the engines were uncoupled from the cars and went down 
to the main line, the conductor following them to the switch. 
Sullivan directed the brakeman, O’Leary, to get on top of the cars 
and set the hand brakes. O’Leary states that he wound up the 
brake on the first car, after the engines were uncoupled, and then 
went on to the second car, but the evidence of Mr. Ryan—who 
arrived on the scene about an hour after the accident—shews 
that he did not wind its brakes. O’l^eary noticed, when he was 
on the first car, that the cars were moving, and he is the only 
witness who saw that they were moving, but his memory seems 
hazy on this jxnnt, so it is difficult to say whether it was merely 
the slack between the care casing off, or whether they started 
down the siding on account of a slight down grade. At all events 
car No. (>7039 struck the side of Checseman’s locomotive, which 
was then backing up the main line, Ixmding in the cab, so that 
the engineer was pinned in and so severely scalded by escaping 
steam that he died a couple of days later.

The respondent, Cheeseman's widow, acting for herself ami 
her four young children, sued the appellant Ixith under the New 
Brunswick Workmen’s Compensation Act, and under c. 79 of 
the New Brunswick Consolidated Statutes, 1903, embodying the 
provisions of Lord Campbell’s Act, claiming $20,000 damagas.
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The appellant admitted its liability under the Workmen's 
Compensation Act for the full amount allowed by the Act, #2.000, 
but denied liability under Lord CamplieU’s Act.

The east* was tried before McKeown. C.J., and a jury and a 
verdict was rendered for #12.000 for which sum (including the 
#2,000 admitted under the Workmen's Compensation Act), 
judgment was entered. This judgment was affirmed by the Apjieal 
Division of the Supreme Court of New Brunswick, Hazen, C.J., 
White and (Irimmer, JJ., White, J., taking no part in the judgment, 
40 D.L.K. 437. It is from the latter judgment that this appeal 
is taken.

The jury found that Cheeseman's death was not caused by the 
negligence of any of the employees of the appellant, but that the 
accident was the result of a defect in the equipment or arrange­
ment of the train, that defect lieing “auxiliary truck and defective 
brakes on the freight car, the brakes being connected with only 
one truck, therefore, not having sufficient power to hold the cars, 
which ran back and struck the engine on the main line at Fairville 
No. 1 siding. ” P. 430.

The jury alwolved the deceased from any contributory negli­
gence, and found that there was no negligence on the part of the 
defendant in the en ployn ent and retention of the brakeman 
O’Leary, and that the latter, was not inefficient or incompetent 
for employment or retention as a brakeman on a freight train. 
The following question was also put to the jury:—

7. If you find that there wae negligence both on the part of the defendant 
company and on the part of the deceased as well, whose negligence was the 
final cause of the accident—in other words, who had the last chance of avoiding 
the accident ?

To this the jury answered: “Canadian Pacific Railway Co."
Viewing «all the evidence, I am of the opinion that the jury 

could not reasonably find—if their answer to q. 7 lie construed 
as a finding of negligence against the appellant—that the accident 
was caused by the appellant's negligence as distinguished from the 
negligence of its employees, the fellow servants of the deceased. 
Leaving aside the use of an auxiliary truck for ear No. (>7(>3ff 
without brake connection, and the placing of this car immediately 
behind the locomotive, which—if they amount to negligence- 
are the negligence of the employees of the company, and coming 
to the real cause of the collision, it was undoubtedly due to the



45 D.L.R.] Dominion Law Kkfohts. 265

fact that the < tor failed to comply with the following rule 
of the company, lieing r. 7 of the air brakes rules:—

When necessary for a train with an engine to stand on u grade for over 
five minutes, air-brakes must be released and train held by hand-brakes. 
If ears are to be detached from a train or engine, the air-brakes must be released 
anti hand-brakes immediately a/i/died on the train before same are detached.

Sullivan knew that there was an auxiliary truck under the first 
car, and had he caused the hand-brakes to be set lie fore uncoupling 
the engines, us it was his duty to do, no acculent could have hap- 
jiened, and therefore the negligence of Sullivan alone, and his 
failure to comply with this rule, was the cause of the five cars 
moving down the siding and colliding with ( "heeseman's engine, 
so that the latter’s death was brought about by the negligence 
of one of his fellow workmen.

There can lx? no doubt that under these circumstances the 
defence of common employment is a fatal objection to the re­

's action in so far as it is based on Lord ( ampboll’s Act, 
and exclusive of her remedy under the Workmen’s Compensation 
Act. The object of the latter Act was to give to the workman 
a remedy where none could Ik claimed under the common law, the 
risk of injury through the negligence of a fellow servant being a 
risk assumed by the workman at common law. Horton.shill Cool 
('o. v. Reid (1858), 3 Maeq. 266: Wilson v. Merry. L.ILI.H.L. Sc.
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The jury have expressly found that < )’Leary was not inefficient 
or incompetent for employment, and even granting that the 
braking power of the first car was reduced by the fact that an 
auxiliary truck, unconnected with the brakes, had been placed 
under the car, this was not the cause of the accident, which would 
have been impossible had Sullivan complied with r. 7 and had 
seen that the hand-brakes were applied on the 5 cars before un­
coupling the engines.

With all possible deference, it would seem to me somewhat 
of a mockery to hold the appellant negligent and liable for this 
accident, when it had done all it could do to render such an accident 
impossible by expressly ordering that the hand-brakes be applied 
More the engines are detached, and when no accident could 
possibly have occurred had this order lx*en complied with.

The Workmen's Compensation Act was adopted, as I have 
said, to provide a remedy in cases when1, on account of the negli-
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genet* of a fellow servant, no remedy existed at common law. The 
respondent should have been content with the scale of compensa­
tion provided by this Act, the maximum amount of which is 
conceded to her. When she goes further and also claims damages 
under Lord Campbell’s Act, her claim is clearly, in the circum­
stances of this case, defeated by the application of the fellow 
servant rule.

Mr. Mullin argued that the company had allowed a negligent 
system to lie established in operating its cars, whereby the accident 
in question was caused, and that therefore the company is liable. 
There was no evidence of any such system ; on the contrary, had 
the system or rules of the company been followed, the accident 
could not have occurred.

In my opinion, the verdict is clearly against the weight of the 
evidence and should lie set aside, and the resjxindent’s action 
dismissed for anything in excess of the .$2,000 admitted by the 
appellant under the Workmen’s ( ompensation Act.

My brother Anglin thinks the respondent should have her 
costs in the trial court, but should pay those* of the appellant 
in the Appeal Division of New Brunswick Supreme Court and 
in this court, if the appellant sees tit to exact them. In this I am 
disposed to concur, but I must say that it deals most liberally with 
the respondent, who should have been satisfied with the remedy 
provided for cases like this one by the Workmen’s Compensation 
Act, liability under which was never denied, but on the contrary 
expressly admitted by the appellant.

I would allow the appeal.
Appeal allmeed.

SMITH v. ONTARIO AND MINNESOTA POWER CO. LTD.
Ontario Supreme Court, Meredith, C.J.O., Magee, and IJodgins, JJ.A., 

Hiddell, J., and Ferguson, J.A. November 8, 1918.

1. Waters (§ I C—15)—Navigable waters—Ashburton Treaty-
Certain WATER COMMUNICATIONS AND PORTAGES OPEN TO CITIZENS 
OF BOTH COUNTRIES—LAND OWNERS NOT AFFECTED.

The object of the Ashburton 'Treaty of 1S42 Art. II. which provides 
that “all the water communications and all the usual jHirtages along 
the line of Lake Superior to the Pipeon river ..... shall be free 
and open to the citizens and subjects of both countries”; was for the 
advantage of those desiring to pass along the waters or the portage; 
there was no intention to take care of the rights of land owners or others 
near the route.
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2. Waters (§ I C—51)—B.N.A. Act. sec. 1)1 (10)—Jurisdiction ok 
Dominion over navigation—Work for improvement of naviga­
tion—Order-in-council—Validity.

The Dominion under the B.N.A. Act. see. 1)1 (10) has jurisdiction over 
navigation and has jurisdiction to cause or allow any act or work within 
the Dominion for the advantage of navigation, the dam in question 
being such a work, the Dominion has jurisdiction in the premises. The 
statute of Canada in force at the time gave the Covernor-in-Council 
authority to approve of the work in question and the order-in-councl 
of September ID, 1D05. was perfectly valid.

Appeal by defendants from a judgment of Kelly J. 42 O.L.Ii. 
167 in the above and four other action--, for damages for injuries 
to property caused by the erection of a dam. Allowed in part .

A. D. George, for the appellants.
J. H. Carturight, K.C., for the Attorney-General for Ontario. 
li. T. Harding and C. R. Fitch, for plaintiffs, respondents.

The judgment of the Court was delivered by 
Riddell, J.:—This is an appeal by the defendants from the 

judgment of Mr. Justice Kelly, 42 O.L.R. 167. The facts con­
nected with the defendants’ undertaking are set out in part in the 
reasons for judgment : it should, however, be added that the 
defendants also obtained legislation by the Dominion, and that 
pursuant to that legislation they made an application to the 
Governor-General in Council, under ch. 92 of the R.S.C. 1886, an 
Act respecting certain works constructed in or over Navigable 
Waters, and had these plans approved by order in council.

They built their dam, with the natural and necessary result 
of holding back the water in the river and also in the lake—that 
is what the dam was for.

In 1916 there was an unusual flood—the reason is thus given 
by an engineer called by the defendants: “The high water in the 
month, the latter part of April and the months of May, June, 
July, and possibly August, of 1916, was caused by the heavy rain­
fall in October and November of 1915, and the heavy fall of snow- 
in the winter of 1915-1916, which practically all remained on the 
ground until about the 10th April, 1916, and it had about the same 
effect as if the entire precipitation had occurred in the fore part 
of April, 1916. The accumulated snow- did not commence to thaw 
until April, 1916. Then the weather was cold in the spring, the 
snow remained on the ground until about the 8th or 10th April,
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and it turned very warm, unusually warm for a spring which had 
been cold, and the snow disappeared in a few days and the water 
rushed into the lakes; very little was taken up by absorption; 
it flowed over the frozen ground and ran off much greater in 
proportion than in the ordinary spring . . . there was very 
little absorption . . . those conditions are unusual . . . 
both ... as to quantity and as to the long duration of the 
rainy period/’

This state of affairs made the water higher than usual, even 
where there was no dam. It would appear that such a high flood 
had not before occurred, so far as the memory of those on the six>t 
went; but in 1888 and 1807 the flood was nearly as high; and, in 
any cast1, it was to lie expected that this concurrence of unfavour­
able conditions would occur at some time. I can see nothing lici t1 
to indicate that the flood came under the category of actus Dei or 
ns major or that the damage caused to the plaintiff was damnum 
fatale, as the civilians have it, i.e., loss arising from inevitable 
accident which human means or prudence could not prevent. It is 
elementary that in our law all loss caused by the act of God must 
lie where it falls, and be borne by the person on whom the loss 
or damage has been inflicted.

The argument on the appeal was able and exhaustive; but, in 
my view, the matter reduces down to a very small compass.

The first attack by the plaintiffs on the defendants' dam was 
that it was illegal—that failing, it was argued that there was 
negligence; for the defendants it was contended that the dam was 
placed and maintained on competent authority, and that their 
course of conduct was the best under all the circumstances.

Many questions of more or less importance from a constitutional 
point of view were argued ; but I do not think it necessary to con­
sider more than a very few.

The first contention of the plaintiffs, as has been said, is that 
the dam is a mere t respass, and that the defendants have no right 
to maintain it because (it is said) it is against the provisions of the 
Ashburton Treaty of 1842. That treaty is between Her Majesty 
and the United States of America, and by art. II. it provides: 
“It being understood that all the water communications and all 
the usual portages along the line from Lake Superior to the Lake
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of the Woods, and also Grand Portage from the shores of Lake 
Superior to the Pigeon River, as now actually used, shall be free 
and open to the use of the citizens and subjects of both countries.” 
At the time of the Treaty, the water communications front Lake 
Superior to the Lake of the Woods and further west were used by 
fur-traders for the passage of goods, rum, etc., inward, and furs 
outward-—the Grand Portage was at the head of a bay on the shore 
of Lake Superior, from which a portage of 9 miles led to the 
widening of the Pigeon River (La Rochefoucault’s Travels in 
Canada1, 1795, in the Ontario Archives Report for 1916 (Toronto, 
1917), p. 180 ad fin.)’, thence the fur-traders made their way to 
the Lake of the Woods (or reversely) (Wisconsin Hist, (’oil., vol. 11, 
pp. 123-125, especially 124; p. 579). Of course it was for the 
advantage of traders of either nation to be allowed to use the waters 
of the other and for those of the one nation to use the portage on 
the territory of the other.

It must l)e obvious that the whole object of this clause is the 
advantage of those desiring to pass along the waters (and) or the 
portage: the provision is that such passage shall be free and open. 
There was no intention to take care of the rights of land-owners 
or others near the route; and I do not think such persons can appeal 
to the Treaty as it is sought to do here.

It is said that, had the “water communications” been kept 
open, this damage would not have occurred; had the damage 
complained of arisen from interference with the plaintiffs’ right to 
pass along the water communications, the argument would be 
sound enough (so far as it goes), but such is not the case.

In Garris v. Scott, L.R. 9 Ex. 125, an owner of sheep lost them 
overboard in the North Sea; he claimed that, had the vessel- 
owner taken the precautions enjoined by the Privy Council and 
placed the sheep in pens divided by substantial divisions, they 
would not have been swept overboard. But the Court held that 
the pens were intended merely to prevent the spread of infectious 
disease, and he could not complain of the neglect as failing to 
prevent infection—failing to prevent falling overboard is quite 
another matter.

I see no reason for reading the Treaty on any other principle.
In that view, it is necessary to consider only the effect of the
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legislation. (Even if the Treaty did apply, I have no shadow of 
doubt of the power of the United States and Canada, acting 
together, to abrogate this provision, at least so far as it affects the 
citizens or subjects of the two countries, and therefore these plain­
tiffs; but I do not think it necessary to go into reasons in detail.)

The Dominion, under the British North America Act, sec. 
91 (10), has jurisdiction over navigation—the Dominion then has 
jurisdiction to cause or allow any act or work within the Dominion 
for the advantage of navigation—this dam was considered such a 
work, and I think the Dominion had jurisdiction in the premises. 
It may be that the jurisdiction also attaches under sec. 92 (10a.), 
but that may lie less clear.

The Dominion Act respecting the company, 4 & 5 Edw. VII. 
ch. 139,* requires the plans to be submitted to the Governor- 
General in Council, and they were submitted accordingly, but 
explicitly under the general Act.

The statute of Canada in force at the time, R.S.C. 1886, ch. 92, 
secs. 1 to 9, gives to the Governor in Council authority to approve 
such a work as is now in question, Parliament retaining the right 
to vary or annul at any time any order made by the Governor in 
Council—and the order in council of the 19th September, 1905, is 
perfectly valid. It may xvell be that, if the necessary result of 
constructing the work w'ould be to flood lands, the company might 
acquire the right to do so without compensation if there were 
nothing to indicate that compensation was to be paid. But here 
we find that the applicant, in whose shoes the company stand, 
takes an order in council based upon the proposition that “a clause 
in the Act of incorporation of the company . . . makes all 
damages to lands caused by their works n charge to be borne by 
them.” If the defence that there was and is no obligation could 
here succeed, I should think we should retain these cases until an 
application could be made for the repeal of 4 & 5 Edw. VII. ch. 139, 
and the revocation of the order in council, or an annulment under 
R.S.C. 1886, ch. 92, sec. 9. I cannot conceive of this company 
being allowed to retain the advantage of an order in council if 
procured by a misstatement of fact. I think, however, we may

*The Act recites the incorporation of the company by letters patent under 
the great seal of the Province of Ontario, under the Ontario Companies Act, 
R S.O. 1897, ch 191.
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read the words above quoted as a condition imposed on the com­
pany or a limitation of their then powers. It is quite clear that the 
order in council was never intended to give the company the 
power to do damage to lands without paying for it, and I do not 
think that the words necessarily import such power.

While to determine the intent and objects of an order in 
council, as of a statute, we can legitimately regard only the lang­
uage employed, viewed through the light of the surrounding 
circumstances (Hollinshcad v. Hazleton, [1910] 1 A.C. 428, at p. 
439; Hiver Wear Commissioners v. Adamson (1877), 2 App. Cas. 
743, at p. 763), it is a sound rule of construction that an intent 
is not to be imputed to the Legislature or the Governor in Council 
to take away or injure any one’s property without compensation 
“unless it be expressed in unequivocal terms. This principle has 
frequently been recognised by the Courts . . . as a canon of
construction, and was approved and acted on by Lord Watson in 
Western Counties Ry. Co. v. Windsor and Annapolis Ry. Co. 
(1882), 7 App. (’as. 178, at p. 188:” Commissioner of Public Works 
(Cape Colony) v. Logan, in the Judicial Committee, [1903] A.C. 
355, at pp. 363, 364; see also Barrington's Case (1611), 8 Co. R. 
138 a.; River Wear Commissioners v. Adamson, 2 App. Cas. 743; 
Cannon Brewery Co. v. Central Control Board, [1918] 2 Ch. 101. 
Here there is not only no language to express su< intention, but 
the contran,7.

I think, therefore, that the company have power to damage 
land without paying compensation.

That consideration by no means disp of these cases. All 
but two of the plaintiffs are mere squatters on land of the Crown in 
Ontario, and their rights cannot prevail against the Crown. The 
agreement of the 9th January, 1905, gives the defendants permis­
sion to flood the “lands . . . the property of the Crown in 
Ontario under the control and administration of the Government of 
Ontario, and ... no pemdssion is given ... to over­
flow or cause to be overflowed any lands not the property of the 
Crown in Ontario and not under the control and administration of 
the said Government . . . .” There is nothing anywhere in 
the Ontario proceedings giving the defendants the right to overflow 
land not that of the Crown or not under the control and admin­
istration of the Crown. As to Tighe and M. II. Smith (who claims
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under a loeatee, Roach), there can lie no pretence that the com­
pany are protected by the Ontario proceedings: the others are in 
a very different position. If the agreement is valid—and it has 
been recognised by the legislature : (1906) 6 Edw. VII. eh. 132 
(O.)—the defendants have the right to flood the land ujion which 
the squatters' buildings stand, being given such right by the owner. 
“Otnne ma jus continet in sc minus;” “Non dcbet cui plus licet, 
quod minus est, non licere”—he who owns land may do with it 
what he will—sell, lease, or give it away; and, with such powers, 
it would be absurd to suppose he could not exercise the lessor power 
of grant ing an easement of flowage.

I am unable to see that there can be a valid claim for damages 
for the exercise on land of rights expressly conferred by the owner, 
who could himself have exercised these rights. I would therefore 
allow the appeal as to the plaintiffs other than Tighe and M. II. 
Smith, and dismiss their actions, but without costs, in view of the 
facts of the case.

As to Tighe and M. II. Smith I accept the law as laid down in 
Dom. Proc. in Greenock Corporation v. Caledonian R.W. Co., 
[1917) A.C. 556: “ It is the duty of any one who interferes with the 
course of a stream to see that the works which he substitutes for 
the channel provided by nature are adequate to carry off the water 
brought down even by an extraordinary rainfall, and if damage 
results from the deficiency of the substitute ... he will be 
liable.” That indeed is a case of alleged actus Dei, but the principle 
is applicable here. The onus is on the person injured to shew: 
(1.) that the work “has not been fortified by prescription, and 
(2.) that but for it the phenomena would have passed him scathe­
less” (p. 571).

Here there is no pretence of prescription, and I tliink it has been 
proved that but for this dam the flood w ould have passed these two 
plaintiffs (not indeed wholly, but in part) scatheless.

If the case depended upon negligence, I should not be able to 
find it. I find nothing in the conduct of the defendants inconsistent 
with sound sense and prudence. I accept fully the evidence of 
Prof. Meyer, an engineer of deservedly high repute, and am unable 
to follow my learned brother Kelly in his animadversions on 
Fanning. Fanning seems to me to have been trying to avoid 
1 icing turned into an expert against his will—modesty not too 
frequent in our Courts.
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Taking Meyer's evidence after examination at length, it seems 
to reduce down to what he says on pp. 192 and 193 of the notes of 
evidence—that, had the dam not been there, the W’ater would have 
l>een 1.3 feet (say 1 foot 4 inches) lower—that the defendants are 
liable for at least 1.3 feet of water. Rolph, also an engineer, says 
(p. 321) that the water was higher than if there had lieen no dam, 
but his evidence is not convincing.

Most of the evidence given is little to the point.
Curiously enough, the plaintiffs thought they had made their 

case when they proved that the flood was abnormally high (pp. 12, 
14, 21, 142, 145, etc.), and the defendants their defence when they 
had established that the discharge past their dam was greater than 
in the state of nature—these are of course quite consistent, and 
neither one nor both can establish a defence or a cause of action. 
It would appear that part of the damage complained of would have 
been done had the dam not been in existence, but apparently not 
all—the plaintiffs M. H. Smith and Tighe arc entitled to recover 
for the difference between the whole and what would have occurred 
in the absence of the dam: Nitro-Phosphate and Odam's Chemical 
Manure Co. v. London and St. Katharine Docks Co. (1878), 9 Ch. D. 
503; Workman v. Crcat Northern R.W. Co. (1803), 32 L.J.Q.B. 279.

While the defendants may suffer from the impossibility of 
accurately ascertaining the amount (Leeds v. Amherst (1850), 20 
Beav. 239), the evidence was not directed to an inquiry on such 
principles, and I am unable to form any satisfactory opinion as to 
the proper amount to be allowed.

In respect of these two plaintiffs, I would allow the appeal so 
far as to refer it to the Master to fix the damages, if the parties 
cannot agree. The costs of the reference and of this appeal may 
well be left to the discretion of the Master, but the defendants 
should pay the costs of the action (including the trial before Mr. 
Justice Kelly), on the Supreme Court scale. No damages should 
he allowed for anything upon the road allowance, but it appears 
that Tighe perhaps wholly, and M. H. Smith at least in part, have 
been flooded as to lands not on the reservation: their damages 
should be confined to such places.

It may bo that these respondents may prefer not to take the 
reference; they should be at liberty within 30 days to elect not to 
take it. and, if they so elect, their actions will In* dismissed without
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costs, and there will be no costs of the apjieal to either of the 
parties.

[A motion was subsequently made by the defendants for a 
direction that the costs ordered to be paid by them to the plain­
tiffs M.H. Smith and Tighe should not be payable until after the 
result of the reference should be known: the court held that these 
costs should lie paid forthwith after taxation and that the taxa­
tion and payment should not Ik* delayed until he determination 
of the reference.]

Allowed in pari.

THE KING v. DEACON.
Exchequer Court of Canada, A udettc, J. February 20, 1919.

Public lands ($ I C—17)—Homestead—Jurisdiction of Exchequer 
Court—Validity of patent—Delivery—“Improvidence”— 
Judgment creditors—Bon À fidf. purchasers.

The defendant, S., an alien, for a number of years was a homestead 
entrant on land in Manitoba and entitled to a patent therefor under the 
Dominion Lands Act. He refused to make application for the patent, 
because, until the patent wits registered in Manitoba, the land was not 
subject to the payment of certain taxes, nor to the execution of judgments 
obtained against him. He was induced to consummate the application 
for patent under threat of the Dominion land-office to cancel ins home­
stead entry, and having taken out his naturalization papers and signing 
the application, the patent regularly issued and was mailed to him at his 
post-office address. It was later returned to tin* land-office because not 
called for by him. In the meantime a copy of the patent was registered 
against the land, whereupon the land was sold to satisfy the taxes and 
judgments, and thus found its way into the hands of innocent purchasers 
for value. Proceedings were instituted to set aside the patent and 
subsequent conveyances on the ground that the patent was procured 
by fraud and improvidentlv issued.

Ifcld, the Exchequer Court has no power to review or question 11n­
validity of the judgments obtained by the creditors in the Provincial 
courts; that it lunt jurisdiction, under s. 94 of the Dominion Lands Act 
(7-8 Edw. VIL, 1908, e. 20) and s. 31 of the Exchequer Court Act (R.S.C 
1906, c. 140) to determine the validity of the patent, and to set aside, if 
need be. the registration of instruments affecting the land in the registra­
tion offices of the Province.

2. The patent having duly issued, in conformity to the provisions 
of s. 90 of the Dominion Lands Act, physical delivery was not essential 
to render it operative or effective.

3. Upon the registration of the patent thus issued the judgment 
creditors of the patentee had the right to treat it ns having been regularh 
issued and to secure a sale of the land in execution of their judgments

4. Under the evidence adduced, no fraud, error or improvidence was 
established as would warrant the avoidance of the patent under s. 94 
of the Act ; the fact that the patentee, in a letter to the land-office, statcil 
his unwillingness or refusal to sign the patent papers, when he in fad 
did sign them, does not shew “improvidence” in issuing the patent 
particularly when his object for doing so was to defeat the payment of 
taxes and hinder his judgment creditors.

5. After the land has pined into the hands of third parties, who wer 
innocent purchasers for value, no relief can be granted in violation of 
their rights.
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Information exhibited by the Attorney-General, asking that 
letters patent for certain Dominion lands issued to the defendant, 
August Swanson, on March 24, 1911, l>e declared void and l>e 
delivered up to be cancelled. Tried at Winnipeg.

A. J. Andrews, K.C., and F. M. Hurbidge, for plaintiff; //. 
A. Bergman, for defendant, Ivor Edborn; B L. Deacon, for 
defendants, Paul Dolman and Sarah Goodman; U". S. Mor rise y, 
for defendant Deacon.

Audette, J:—It is alleged by par. 15 of the information that 
the letters patent for homestead in question granted to Swanson, 
were sent by mail on April 11, 1911, to his regular post-office, but 
it is averred that such letters patent had been issued fraudulently, 
improvidently and by inadvertance, and that the same should be 
declared as having never been duly and regularly issued and 
delivered so as to vest the said lands in Swanson. The information 
full her seeks, in the alternative, for a declaration that if the said 
patent ivas issued, the issue of the same, was procured by fraud, or 
that it was inadvertently and improvidently issued, and that the 
same should l>e declared void and should be delivered up to Ik? 
cancelled—and further, that the alleged sales and mortgages be 
declared void and of no effect and bo set aside.

Now, the facts of the case are intricate, but stripped and 
freed from all unnecessary details, may Ik? stated as follows:

At the outset it must not be overlooked that the defendant 
Swanson, the patentee, is not a relator, but is purely and simply 
a defendant in the case.

Swanson is a Swede who, according to his own statement, 
came to Canada from Minnesota, U.S., in 1900. Kinarson, who 
has always lived in the neighbouring community of Pine Creek, 
now Piney, says that when he arrived in the fall of 1800, Swanson 
was already there, being a squatter on the land in question. 
Swanson duly signed his application for entry on August 27, 1000, 
and has performed and completed all the settlement duties that 
entitle him to his patent. In fact, he had done so many years 
previous to the issue of his patent, and so became entitled to the 
same according to the laws and regulations in that behalf made 
and provided.

Somewhere about 1003, Swanson got into trouble with some 
of his neighbours. He was arrested on a charge of having mal-

CAN.

Ex. V. 

The Kino

Statement

Audette, J.



Dominion Law Reports. [45 D.L.R.270

CAN.

Kx. C.

Dbaoon.

iciously injured rattle belonging to certain of liis neighbours that 
he caught mail ing on his quarter-section, which, at the time, 
was not fenced. At the trial he was acquitted, or rather dis­
charged. Then he turned around and sued his prosecutors for 
malicious prosecution, giving the conduct of the action to one 
Mr. Deacon, a defendant herein, who looked after his case up to a 
certain stage. Swanson, finding that his action was not being 
prosecuted as speedily as he desired, took the cast? out of Deacon's 
hands and retained the sendees of another legal firm who saw tin- 
case through, when the action was dismissed with costs against 
Swanson—the judgment lieing registered against his quarter- 
section. Deacon, in the meantime, failing to get paid for his 
sendees, sued for his costs, and obtained a judgment against 
Swanson, which judgment was registered in like manner.

It is unnecessary for the purjx>ses of this case to go into the 
details of the cases in which judgments were so obtained in the 
courts of the Province of Manitoba and afterwards registered 
against the lands in question. However, in view of the allegations 
in the information, it is, I think, incumlient upon me to state 
here that no blame can be attached to Deacon for his conduct in 
this matter. The evidence at the trial so thoroughly cleared up 
the whole matter anti exonerates Deacon from any blame that 
counsel for the plaintiff was impelled to withdraw averments 
impugning Deacon's conduct as n ade in the information.

It may be mentioned, by the way, that this court has no power 
to review the judgments rendered in the courts of the Province of 
Manitoba. The Exchequer Court is not a court of appeal for 
such province, and, if Swanson had at any time reason to lie dis­
satisfied with these judgments, his recourse was to the courts 
exercising appellate jurisdiction in that province, and not to the 
Exchequer Court of Canada. It, appears, however, that Swanson 
took his coir plainte to the Governor-General of Canada, to the 
Attorney-General of Canada, and to the Attorney-General of the 
United States, and even brought the matter before the grand jui x 
in Manitoba; but no action seems to have lx*en taken thereunder.

These judgments not being appealed from, stand now in full 
force and effect, although that question—but for the allegations 
in that respect in the information—has no occasion to be men 
tinned, not being a consideration in arriving at the decision of tin 
question involved in this issue.
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Furthermore, ever since Swanson became entitled to his _* 
patent, he refused to make application therefor; because, until Lx. C. 
the patent was registered in Manitoba, he was exempt from the the Kim* 
payment of certain taxes, and advised his neighbours to that effect, |>r^(.ox 
inciting them to follow his example, and thus creating annoyance 
both to the government and the municipality. The latter, as it 
appears from the evidence, complained to the government and 
pressed the issue of the patent.

There is spread on the record a very long and protracted 
correspondence from which it appeal's that, for a number of years 
previous to the issue of the patent, the government was earnestly 
endeavouring to induce Swanson to make his “nation for the 
patent, and going so far as to threaten him with the cancellation 
of his entry under s. 26 of the Dominion Lands Act, if he failed to 
do so. Instructions were even given to institute proceedings to 
that effect and notice of the same was accordingly given to 
Swanson.

However, after a number of months, even years, had elapsed,
Swanson duly signed his application. Under the evidence on 
record, I have no hesitation in finding that he did personally, of 
his own free will, sign the ation. The evidence of the 
homestead inspector, Lagimodiere, who gave his testimony in a 
most straightforward and creditable manner, leaves no room for 
doubt, and besides, the signature on the application for the patent 
is undoubtedly the same as that which is to be found on Swanson’s 
application for entry and on many other documents on record.

It appears from the evidence, both oral and documentary, that 
for a very long period instructions were being repeatedly given, 
by the department, to take Swanson’s application for this oven lue 
patent. However, Swanson persistently refused to do so, giving 
as his reasons for so behaving that he had been in trouble with 
some of his neighl>ours at Piney, who had obtained judgment 
against him, and further that the school trustees were after him 
for taxes, and that he wanted to delay the issue of the patent to 
allow him, in the meantime, to get rid of the same. The complaint 
by the municipal authorities was that Swanson was avoiding the 
payment of his taxes.

Witness Lagimodiere says that he had had instructions at 
different times to take Swanson’s application for the patent, and
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lieing, on February 19, 1910, in tho Dominion Land Office, at 
Winnipeg, Swanson, who was quite in good humour, called at 
the counter and informed him he wanted to make application for 
Ids patent. That was some time after he had been threatened 
with the cancellation of his entry. Lagimodiere, under the 
instructions of his superior officer, then took the application, filled 
it up in his own handwriting and had Swanson sign it in his 
presence. Having said he was not naturalized, Lagimodiere 
prepared naturalization papers, but when it came to sign these, 
Swanson demurred and refused to do so.

But for some stress being laid upon the letter of January 26, 
1910, in which appears the words: -
Swanson refuses to make application for his patent and it is desired by the 
department that you will visit him after seeding next spring, and do your best 
to shew him his |tosiiion in the matter and persuade him to make his applica­
tion—

I would refrain from making any reference to the same. ( ibviously 
that is only a part of the heavy and protracted correspondence 
relating to the sait c subject and cannot be construed as intimating 
that the application could not be taken itefore the spring. As 
witness Lagimodiere puts it, that letter would have been con­
sidered as optional, of letting Swanson off up to and after seeding; 
and, moreover, that letter was never communicated to Swanson 
and, therefore, is of no effect in his behalf.

There is another important link, in the chain of facts, in that 
letter of February 21, 1910, which reads as follows:—

Warren, Minn., Feb. 21, 1910.
To the Honourable Ilomestéad Ins|)ector 

of Dominion Land,
Winni|»eg, Manitoba.

I cannot sign those papers that we made out when I saw you last. If I 
did, I would sign all my property away for nothing. It will not be necessary 
to come to my place until you get a letter in writing from the Attorney- 
General of Manitoba to the fact that he will bring the case up in court in the 
King’s Bench. If this case is not adjusted in a reasonable time I will bring 
it up in court in Minnesota.

P.O. Piney, Man. (Sgd.) August Swanson.

Reference will be hereafter made to this letter.
Subsequently to this date, it having been found out by some 

one that Swanson had been naturalized and so become a British 
subject, his naturalization papers found their way into the hands 
of the department. The evidence does not disclose who so sent
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them. I>ut the evidence is superabundant as to their legality. 
While it is of no importance to know how these naturalization 
paiiers came into the possession of the department, it is suggested 
by counsel that Swanson, upon being threatened with cancellation 
of his homestead entry, and in fear of losing it, sent them himself. 
This, if true, would operate as a complete estoppel against Swanson.

These naturalization papers having completed the preliminary 
steps in the application for the patent, the same xvas duly signed 
and sealed on March 24, 1911, and I assume, duly registered in 
the Department of the Interior pursuant to s. 90 of the Dominion 
Lands Act. The patent was then in due course, according to the 
practice in that behalf, duly transmitted by mail on April 11, 
1911, to Swanson's address, at Vine Valley, Manitoba. But the 
san e was returned some time in the month of May following, with 
a memorandum endorsed on the envelope' by the postmaster at 
Pine Valley, that the letter had not been called for, and further 
stating that Swanson had been away for some time, etc.

However, Dolman having heard that the patent had issued 
and was at the post-office at Pine Valley, informed his legal adviser 
of it, who wrote to the department at Ottawa and obtained—in 
the interval between the mailing and the return of the patent—a 
copy of the sail e, which he duly registered against the lands in 
question.

The patent lieing thus registered, the land was sold to satisfy 
the taxes and the judgment creditors, and the property found its 
way into the hands of a third party—an innocent purchaser for 
value without notice—who spent and disbursed uixm the property 
in improvements the sum of $2,053.17, inclusive of the purchase 
price of $1,200. The land was sold in due course at Winnipeg to 
one Ainsley, who sold afterwards to defendant Deacon, who, in 
turn, sold to defendant Edborn, who is in possession living on the 
land, and who, when purchasing, did not even know Swanson and 
all that has l>een mentioned above. R.S.M., 1913, c. 107, s. 3; 
U.8.R. Co. v. Prescott (1872), 10 Wall. 003.

In approaching the law of the case we are confronted with the 
question of jurisdiction. It is contended that the Exchequer 
Court of Canada has no jurisdiction to hear and determine the 
present case, either under s. 94 of the Dominion Lands Act, or the 
Exchequer Court Act, and that the court has no jurisdiction
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respecting real property in the province—and for setting aside 
registration in the registration office—etc., etc.

The King, from time immemorial, has the undoubted privilege 
attaching to his prerogative of suing in any court he pleases.

We find in Chitty’s Prerogatives (1820), p. 224, dealing with 
actions “by the King and Crown”:—

In the first place, though his subjects are, in many instances, under the 
necessity of suing in particular courts, the King has the undoubted privilege of 
suing in any court he pleases. . . . The Crown possesses also the power 
of causing suits in other courts to be removed into the Court of Exchequer 
where the revenue is concerned, in the event of the proceeding, or the action 
touches the profit of the King, however remotely, and though the King be 
not a party thereto. . . . The King is also supposed to be always present
in court.

Vnder s. 91 (1) of the B.N.A. Act, the Parliament of Canada 
has the paramount power to legislate with respect to its property, 
Hunrard Power Co. v. The King (1910), 48 Can. S.C.R. 27, .50, 
52, (1911] A.( \ 87. Under s. 31 of the Exchequer Court Act, the 
Exchequer Court is given concurrent original jurisdiction by sub­
sec. (b), in all cases in which it is sought, at the instance of the 
Attorney-General of Canada, to impeach or annul any patent, 
least* or other instrument respecting lands; and, by sub-sec. (d) 
of the same section, it has also been given jurisdiction in all actions 
and suits of a civil nature at common law or equity in which the 
Crown is plaintiff or petitioner. Moreover, the Exchequer Court 
of Canada comes within the purview of s. 94 of the Dominion 
Lands Act and is one of the eourts “having competent jurisdiction 
in cases respecting real property in the province where the lands 
are situate,” and this principle and question have been clearly 
established and deeided by the judgment of the Supreme Court of 
Canada in the case of Farwett v. The Queen (1894), 22 (’an. S.C.R. 
553-502, 3 Can. Ex. 271. See also Cawthorne v. Campbell (1790), 
1 Anst. 205, 218, 145 E.R. 840; The King v. Powell (1910), 13 
Can. Ex. 300; and Williams v. Box (1910), 44 ('an. S.C.R. 1.

Furthermore, as said by Anglin, J., in (laulhier v. The King 
(1918), 40 D.L.R. 353 at 365 and 366, 50 Can. S.C.R. 176, 195:

Provincial legislation cannot proprio vigore take away or abridge any 
privilege of the Crown in the right of the Dominion. ... It does not at all 
follow that, because the liability of the Crown in right of the Dominion is to be 
determined by the laws of the province, where the cause of action arose, that 
liability is governed by a provincial statute made applicable to the Crown in 
right of the province, since it is by the provincial law only so far as applicable 
to it that the liability of the Crown in right of the Dominion is governed.
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Therefore, I find the Exchequer Court has full power ami 
jurisdiction to hear and determine the present issue and con­
troversy.

This takes us now to consider whether the patent in question 
was duly issued, under the circumstances al>ove mentioned, and 
I find that the patent herein was legally issued, without the 
formality of its being delivered into the hands of the patentee. 
It is duly issued when signed and sealed as provided by s. 90 of 
the Dominion Lands Act. This title is of record in the depart­
ment and it is therefore by no means necessary that delivery be 
made before it is completed, fi Hals., p. 479, says: “Grants 
under the Great Seal require no delivery and take effect from the 
date expressed in the grant.” See also Contois v. Henfield (1875), 
25 V.C.C.R. 39, 43.

A very large number of authorities can Ik* and have been cited 
in support of that proposition. Norton on Deeds, 2nd ed., p 14: 
‘‘The operation of a deed is not suspended by the fact that the 
person entitled to the benefit of it is ignorant ofjts existence.”

“ Depositing a deed directed to the grantee in the post-office 
has been declared to be sufficient delivery.” 13 Cye. 561 : Dot'd 
Cornons v. Knight (1820), 5 B. & ('. 671, 108 K.R. 250; Staple of 
Eng., Mayor, etc. v. Bk of Eng. (1887), 21 Q.B.D. 160, 165; 
Gartside v. Silkstonc (1882), 21 Ch.D. 762: He Mathers (1891), 7 
Man. L.R. 434.

See also Jjonahaugh v. United States (1910), 179 Fed. 476, a 
case much in point, wherein, at p. 480, the following observation 
is found:—

We are of opinion that when, upon the decision of the proper office, that 
the citizen has become entitled to a patent for a |x>rtion of the public lands, 
such a patent made out in that office is signed by the President, sealed with 
the seal of the General Land Office, countersigned by the recorder of the land 
office, and duly recorded in the record book kept for that puqxjse, it becomes 
a solemn public act of the Government of the United States, and needs no 
further delivery or other authentication to make it perfect and valid. Colorado 
Coal Co. v. United States (1887), 123 U.8. 307, 313.

No physical delivery of the patent is essential to make it 
o})crative or effective. See also Stark v. Starrs (1867), 6 Wall. 
402; Henson Mining Co. v. Alta. Mining Co. (1892), 145 U.S. 428, 
431.

Now let us consider whether or not Swanson’s patent is open 
to avoidance under the provisions of s. 94 of the Dominion Lands
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Act, as having been issued through fraud, or improvidence or 
error.

Fraud is alleged in the information, but no fraud was attempted 
to be proved, and as there is never any presumption of fraud, the 
plaintiff fails on this point .

Can it lie contended that there was any error in issuing tin- 
patent in the manner it was issued? The patent was issued for 
the right piece of land, to the entrant for his hon estead, the party 
entitled thereto, upon his own application, long after the expiry 
of the period fixed by the Act, and after performing all settlement 
duties and requirements. In fact, under s. 25 of the Act, he had 
acquired a right to it, before it was signed and sealed. There 
certainly was no error. 32 Cyc. 1029, 1030; Simmons v. Wagner 
(1879), 101 U.S. 2(>0; U.S. v. Detroit Lumber Co. (1906), 200 
U.8. 321.

Was there any improvidence? Where was the improvidence, 
in the true sense and meaning of the word? Does the charge of 
in providence rest on the letter of February 21, 1910, written by 
Swanson, two days after signing his application for the patent ami 
when he refused to sign papers for naturalization? In that letter 
he says: “I cannot sign those papers that were made out when 1 
saw you last. If I did, I would sign all my property away for 
nothing,” etc., etc. ('an this letter have reference to the applica­
tion for the patent he had duly signed? I would take it from tla- 
ordinary meaning of the words that it would have reference to 
papers unsigned, to the naturalization papers that Lagimodiere 
had made out for him to sign, but which he had refused to sign at 
the tin e without giving any reason. This letter gives his reason 
for refusing his patent and also the apparent reason for refusing 
to sign those naturalization papers; but he was aware that years 
ago he had signed such papers and did not want to disclose it for 
fear the patent n ight issue at once. Did he not wish that to In- 
kept to himself, to disclose it later on if any trouble were to arise 
in the issue of the patent—his answer l>eing ready that he had 
long ago complied with all requirements? And at p. 40 of his 
evidence, speaking of his naturalization papers, he denies having 
known he ever had been naturalized, but he says: ‘‘Those papeis 
that are made out, they can keep them that way when I get my 
n oney and property back.” In his letter of May 7, 1915, lie 
claim s protection “as a British subject.”
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Be all this as it may, surely a letter of this kind could not 
and woultl not, under the known circumstances, have justified 
the staying of the hand of the government in issuing the patent. 
It was well known and spread upon the record that the government 
for years, at the request of the municipality claiming its taxes, 
and in compliance with its duties defined in the Dominion Lands 
Act, had been endeavouring to have Swanson make his application. 
It had repeatedly threatened Swanson with cancellation of his 
entry, under the provisions of s. 20, for his persistent neglect to 
make the application for his patent, when he had been for years 
entitled to it.

There is nothing new disclosed in the letter. It is nothing 
more than a consistent confirmation of the position taken by the 
patentee in the past. It is the san e old characteristic letter 
following the trend of the past correspondence on the record, 
shewing the obsession of his grievance to which the Crown is 
absolutely foreign, and in face of which it had been earnestly 
pressing Swanson to make his application for the patent. Why 
attach so much importance to this isolated letter, in view of the 
welter of letters already on record and practically to the same 
effect? I fail to see. The plaintiff had full notice and knowledge 
of all the facts in the case when the patent w as duly issued.

Moreover, what reliance and credence can be placed upon this 
letter? Turning to the evidence we find that Swanson himself 
states he never w rote that letter. He denies that it is his letter, 
or that he told anyone to write it for him, and he says he never 
signed it. Then on cross-examination, by counsel for the plaintiff, 
he adds he must have had somebody to write it—that he signed it 
—and then at the end he adds he does not recollect anything 
about the letter. The facts in respect of the writing of that 
letter instead of being cleared up by the evidence of Swanson are 
placed in such an obscure and bizarre cireun volution that no 
reliance can be placed either upon the letter or upon Swanson's 
evidence in that respect.

There is in that letter nothing new that was not, disclosed 
before in the long-protracted correspondence which loads the 
record. That letter was only repeating and maintaining the san e 
position taken from the beginning of his difficulties with his 
neighbours. All these facts were perfectly well known to the
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Crown, who, in face of the san e, gave repeated instructions to 
endeavour to have him apply for his patent. The Crown even 
vent further, they gave instructions to institute proceedings to 
cancel his entry for his want to apply for his patent, relying upon 
s. 26 of the Act, and notice given Swanson to that effect.

The Commissioner of the Do?» inion Lands, heard as a witness, 
at Ottawa, testified he was unable to say whether the letter was 
on the Ottawa file, in the department, when the patent did issue. 
But even if that letter were not on file when the patent was issued, 
can that fact, considering all the allegations in the letter as 
obviously referable to all the circuit stances of the case, amount to 
improvidence in issuing the patent? 1 must unhesitatingly 
aimer that in the negative. The term * i i providence,” indeed, 
as defined by the Supreme Court of Canada, in the head-note of 
the case of Formca v. Att'y-tien'l of ( nmuia ( 1889), 17 Can. S.( ML 
612,
as distinguished from error, applies to cases when the grant has been to the 
prejudice of the commonwealth or the general injury to the public, or when 
the rights of any individual in the thing granted are injuriously affected by 
the letters patent.

What are the reasons for cancellation asserted by Swanson 
liin self all through his correspondence and evidence, if not in 
aid of defeating the payment of his taxes and his judgment 
creditors, whose claims would be barred by the Manitoba Statute 
of Limitations were the w hole matter to be reopened.

The hand of the law cannot be extended in relief of the defend­
ant Swanson under the cirvun stances, and much more so indeed, 
in violation of the rights of a third party who became the pur­
chaser for value without notice and who has spent a substantia! 
su.- of n onev upon the land in question. Froctor v. Frant (1802), 
9 i r. 221; < umming v. Forrester (1820), 2 J. W. 342; Stevens 
v. Cook (1864), 10 Or. 415, 32 Cyc. 1057, 1029, 1030, 26 Am. & 
Eng. I nc. Law, 444; C.S. v. Stinson (1905), 197 U.S. 200, 204. 
205.

The cancellation or avoidance of a patent cannot he trifled 
with. The burden of proving by clear testimony, of an unques­
tionable character, that the patent was granted improvident 1 
u I toll; rested upon the plaintiff, and such evidence was not given. 
Format case, 17 Can. S.C.R. 612 at 652. There is no evidence on 
the m ord of such a nature as would justify cancellation.
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It is suggested, in the official correspondence filed as exhibits, 
that another homestead be given the patentee. It is always open 
to the Crown, under its benevolence, grace and bounty, to allow 
Swanson some other quarter-section upon which to enter, the time 
placed on the original homestead to count—or under any other 
condition which may appeal to the law officers of the government.

The action is dismissed with costs. Action dismissed.

LENO v. SIMPSON-HEPWORTH CO. LTD.
Manilofta King's Bench, Galt. J. February 22, 1919.

Conversion (§1 B—10)—Sale op grain—Bills of lading signed ah
DIRECTED BY AGENT—OWNER OF GRAIN ILLITERATE—FRAUD OF AGENT

—Notice to purchasers of owners’ interest—Damages for

The owner of grain being illiterat e except that he could sign his name, 
instructed an agent to sell the grain to the purchasers, and signed the 
hills of lading in blank as instructed by the agent. The agent fraudu­
lently crossed out the owner’s name and signed his own name as shipper, 
and sold the grain to the purchasers as his own. In an action against 
the purchasers for the price of the grain, or for damages for wrongful 
conversion, the court held that the purchasers could not obtain title 
through the forged bills; that the conduct of the plaintiff was not such 
as to estop him from recovering: that the alterations on the bills of 
lading should have put the purchasers on enquiry, and that the pur­
chasers had express notice of the plaintiff's interest in time to stop pay­
ment of the cheques, that they had converted the goods to their own use 
and were liable for their value.

Action to recover the balance of the proceeds of a sale of 
grain, or in the alternative damages for its conversion.

U ../. Dovornn and A. S. Morrison, for plaintiff; (l. A. Elliott, 
K.(\, and ,/. (’. Ii> r >. for defendants.

Galt, .!.: In this action the plaintiff claims $6,075.41 as the 
balance of the proceeds of sale of grain with interest from May 8, 
1617: or in the alternative, the same amount as damages for 
conversion of the plaintiff’s grain.

The circuit stances attending the transaction are unusual. 
The plaintiff is a farmer residing about 3 miles from Prussia, 
Saskatchewan (recently changed to Leader). He has lived there 
for several years, and is illiterate except that he can sign his name.

One (iotlieb Zaiser lived at Prussia and dealt in grain. In the 
year 1916 Zaiser had acted as agent for the defendant company 
at Prussia, but his agency expired in August, 1916. During the 
early months of 1917, Zaiser endeavoured to be reappointed as 
agent of the defendants, but the evidence given bv Alfred Thomas
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Hepworth, manager of the defendant company, together with the 
correspondence produced by him, clearly establishes the fact that 
the company refused to appoint Zaiscr as their agent in 1917, and 
that he did not in fact become such agent.

In April, 1917, the plaintiff desired to sell 2 car loads of grain, 
and he had it in mind to sell it to the defendants. He knew that 
Zaiser had acted as the defendants' agent and supposed that he 
was still their agent. He went to Prussia and spoke to Zaiser 
about shipping this wheat to the defendant company, and asked 
Zaiser to obtain a quotation of current prices from the defendants. 
Shortly afterwards Zaiser informed the plaintiff that he had a 
quotation from the defendants of 82.24% cents for May delivery.

Son.e mistal e seems to have been made about these figures 
as the evidence is that no such figures actually represented the 
price of wheat at the time in question.

On April 2f>, Zaiser wired Simpson-Hep wort h A: Co. Ltd. 
that :—

E. Zaiscr will load car this week and another car next week please sell 
sixty-five hundred bushels of wheat and twenty hundred bushels oats for 
today's track price May delivery I will start to ship this wheat next week 
and complete next week after answer.

On April 27, the defendants Miresl Zaiser: -
May delivery strong advance cannot sell any more against wheat not yet 

loaded dangerous better wait until loaded or even sell arrival.
On the same day they wrote to Zaiser:
We wired you to-day that May delivery was very strong and advancing, 

and that you hud better not sell any more against, wheat not yet loaded, for 
as you know chances of it getting down to Fort William in time will not he 
good, for there are so many orders ordered ahead. As the market looks now 
they will not lose out by having orders come forward for sale on arrival or 
when we get the shipping Bill. Our office manager has sent you out. confirma­
tions of all previous sales ordered.

Zaiscr says he communicated this correspondence to flic 
plaintiff, and they concluded that no definite price could then In­
fixed.

By April 27 the plaintiff had loaded two cars of wheat. lie 
then went to see Zaiser, who conducted his business in the office 
of l4]. Zaiscr, his son.

The plaintiff says that Zaiscr invited him to come into the 
office and said he would fix things right. Two bills of lading were 
prepared by Zaiscr. They were prepared on forms originally su|>- 
plied by Simpson-Hepworth & Co. Limited to Zaiscr when hi-
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had Ijeen acting as their agent. The hills are practically identical MAW' 
in form. When signed by Lent) the hills read substantially as K. B.
follows:

Caimdian Pacific Railway.
Bulk Grain Bill of Lading—Original.

Not negotiable unless property is consigned “to order. Received.
iSlMI'SON-

Hkhwohth

subject to the tariff in effect on date of issue of this original bill of hiding. 
At Prussia, 8ask., April 27. 1017.

The bulk grain described below.Prom-Henry lx*no.
[Name of Shipper. 1

consigned and destined as indicated lielow, etc., etc..
The surrender of this original bill of lading pro|>erly endorsed, shall be 

required before delivery of the bulk grain when consigned “to order” or u|>on 
application by the owner or consignee for terminal elevator delivery or ware­
house receipt, etc.
Consigned to order of Simpson-1 lepworth A Co., Ltd.

Destination—Port Arthur.
Notify—Simpson-1 lepworth Co. Limited.
At—Winnipeg.

Car No. 20111(1. 
Kind of Grain.Bushels.

Per
Shipper.

Henry H. Leno.
It was stilted that the plaintiff was somewhat in a hurry and 

the two hills of lading were left with Zaiser for completion. I am 
not sure whether the number of the car or the name of the railway 
agent was on the hills when they were presented by Zaiser to the 
plaintiff for signature; hut in my opinion this is immaterial. 
Zaiser undertook to fill in particulars of the shipment, lie then 
presented the hills to the plaintiff and told him to sign his name 
at the I Kit tom. The plaintiff did so, hut apparently did not 
notice that the hoi tom line was intended to he signed by some 
person acting for the shipper. Consequently the document reads 
at the liottom .................................Shipper

Per Henry II. Leno
After the plaintiff left the office, Zaiser took the hills of lading 

and instructed his son E. Zaiser to fill them out, and the son filled 
in under the word “bushels" “ 1,500 more or less" and under the 
words “kind of grain” the word “wheat.” He also may have 
then taken the hills to the railway agent and secured the nun her 
of the car for each hill and the signature of the railway agent.

Zaiser had an account with the Merchants Rank at Prussia
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and was desirous of procuring an advance, and during his examina 
tion in chief he made the following statement :—

My son filled out the bills and told me to look after them. I took the 
bills to the Merchants Bank manager and he told me to sign over to the 
Merchants Bank as I dealt with them to the extent of $2,800. I did not 
notice that Leno had signed in the wrong place until I was at the bank. It 
was there I signed my name and altered the bills by putting in the name of 
Merchants Bank.

At a later stage of his evidence Zaiser said that he altered the 
name of thé consignee and inserted his own name as shipper 
before he went to the bank. The manager accepted the bills of 
lading in their altered form and gave Zaiser an advance of *800 
in respect of the bills. The documents were then forwarded by 
the bank to their office at Winnipeg and the two cars of wheat. 
Nos. 201,116 and 109,154, went forward to Winnipeg. In due 
course, Simpson-Hep worth Co. were notified and upon payment 
by them on May 3, 1917, of the $800 previously advanced by the 
bank, the bills of lading, endorsed by the Merchants Bank of 
Canada at Prussia were handed over to Mr. Reilly, an official of 
the defendants. On May 8, the grain was sold at the price of 
$2.70 per bushel, and the proceeds received by the defendants, 
from which they realized $0,072, over and above the $800 advance 
and charges for freight, etc. Ex. 11 gives particulars of the pur­
chase moneys and deductions.

From time to time, the plaintiff inquired of Zaiser regarding 
the moneys coming to him from the defendants, but Zaiser put 
him off with excuses.

On June 7, the plaintiff telegraphed to the defendants as fol­
lows: “Have cars 109,154 and 201,116 been unloaded yet. Wire 
reply.”

Mr. Hepworth states in his evidence that this was the first 
intimation he had that the plaintiff was interested in the two car 
loads. He says he then for the first time personally examined 
the bills of lading, but paid no attention to Ixmo's name at the 
top of the bills. He furthermore states that on June 6 his firm 
had settled up some outstanding accounts against Zaiser, who 
appeared to t>e the owner of this grain and who was largely indebted 
to them on transactions connected with his agency in 1916; so 
that, instead of remitting to Zaiser, or to the Merchants Bank at 
Prussia for his credit, the total proceeds of the grain, they remitted
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a balance of only $1,987.41 by cheque to the Merchants Bank at 
Prussia for his credit.

In reply to the plaintiff’s telegram of June 7, Mr. Hepworth, 
on behalf of the defendants, wrote to the plaintiff acknowledging 
his telegram and saying:—

Both these cars were received for account of Mr. G. Zaiser, and we have 
sent him the account sales for same, giving him the government weights and 
inspection certificates, and the proceeds of the two cars were receipted to his 
account, and the statement sent him yesterday acknowledging the same was 
a part of his credit balance. This is the first time we have received any 
intimation that you might be the shipper of these two care, but even had we 
known it we would have had to make returns to Mr. Zaiser as the cars were 
ship|x;d in his name and under the Grain Act we must send the returns in 
the name of the shipper. If you are interested in these» ears, Zaiser will of 
course settle with you and deliver the government certificates.

On June 13, the plaintiff, being bin self unable to ■write, pro­
cured the manager of the Standard Bank at Prussia to write the 
following letter to Siîiipson-Hepworth <fc Co. Ltd.: -

Winnipeg—Dear Sir:—Re Cars Nos. 201,110 and 109,151. Some time 
ago I shipped the above two ears through your agent, G. Zaiser. I loaded the 
cars myself, and after signing the bills of lading, I handed them to Zaiser. 
These bills of lading were endorsed over to Zaiscr’s order, and I would thank 
you to let me have a cheque for the proceeds of the two cars. P.S.—Please 
also advise when and for what price the wheat was sold by Zaiser.

On June 22, the plaintiff, not having received any reply to his 
letter, procured another letter to be written to the defendants 
urging payment for his grain. The plaintiff then went to the 
Merchants Bank at Prussia to make further enquiries and having 
found that the bills of lading had been altered and consigned to 
the order of the bank, he went to Zaiser and succeeded in obtain­
ing ii promissory note for $800, the amount wfiich Zaiser had 
obtained previously from the bank. Later on Zaiser paid this 
amount in cash to the plaintiff.

Zaiser was called as a witness for the plaintiff. His position 
was an embarrassing one. He was forced to admit that he had 
altered the bills of lading for his own purposes, and that he received 
the money coming from the two cars and used it in his own busi­
ness. He endeavoured to support the plaintiff’s claim that 
throughout the transaction he had acted as agent for the defend­
ants. His conduct was such that little reliance can be placed 
ujxm his evidence, except where it is corroborated either by some 
other witnesses or by the documents in evidence. At the same 
time, it must he observed that he had nothing to gain by favour-
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ing one or other of the parties to this action in respect of either 
civil or criminal responsibility. He may well have concluded that 
his wisest course would he to tell the truth so far as he recollected it.

The plaintiff, as I have said, is an illiterate man, but so far as 
his den eanour and evidence goes, is honest and trustworthy.

Mr. Ilepworth gave his evidence in a frank and satisfactory 
manner, and I feel satisfied that, until the receipt of the plaintiff’s 
telegram of June 7, Mr. Ilepworth believed that hjs firm were 
dealing simply with Zaiser, their former agent, as shipper of the1 
grain in question, but ilepworth was not the official who originally 
received the bills of lading on May 3. On or about that day, the 
bills were delivered to Mr. Reilly, and were held by the defendants 
until they sold the grain on May 8.

Mr. Elliott, on behalf of the defendants, argued firstly: that 
the plaintiff had in fact sold the two car loads of grain to Zaiser. 
and it was immaterial what Zaiser did thereafter with either the 
grain or the bills of lading. I consider that this contention is not 
only unsupported, but is negatived by the evidence throughout.

Mr. Elliott next argued that Zaiser was at least the plaintiff's 
agent, and that under the provisions of the Rank Act relating to 
warehouse receipts and bills of lading, the defendants obtained a 
clear title to the grain, even though the bills of lading did contain 
one or more forgeries.

Upon evidence given by the plaintiff and by Zaiser bin self, 1 
am constrained to find that Zaiser forged both bills of lading, after 
they had been signed by the plaintiff; in the first place by striking 
out the name of the consignee “Simpson-Hepworth & Co. Ltd." 
and inserting in lieu thereof “Merchants Bank"; and in the 
second place by inserting his own name “(î. Zaiser” in front of 
the word “shipper” at the bottom.

The plaintiff certainly never intended to employ Zaiser as his 
agent, but on the other hand, after signing the bills of lading as 
above mentioned, he left them with Zaiser to fill up particulars 
of the shipment and possibly to get inserted the number of each 
car, and the railway agent’s signature and to have the grain 
shipped to Simpson-Hepworth Co. To this extent, perhaps. 
Zaiser may be treated as the plaintiff’s agent. The manager of 
the Merchants Rank at Prussia was not called as witness, and so 
it is impossible to know just what his evidence would have l>een.
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hut he advanced $800 to Zaiser on the security of the two bills, 
which shewed at the top that Henry Leno was the shipper, and 
also shewed that originally the name of the consignee was “Simp- 
son-Hepworth & Co. Ltd.” hut that it had been struck out and 
“Merchants Bank” inserted in lieu thereof.

Assuming for the purposes of this case that Zaiser was, to the 
extent above mentioned, the plaintiff’s agent, I can sec no escape 
from the conclusion that Zaiser, by his forgery and dealings with 
the bank, converted the grain to his own use.

He could not transfer to the bank or to the defendants a title 
to goods obtained by forgery.

It appears to me that no reasonable man could deal with these 
bills of lading, and feel sure that Leno was not the real shipper, 
without at least communicating with him. Then, the grain 
reached Winnipeg, and the documents were handed over to Mr. 
Reilly, an official of the defendant company, on payment of the 
$800 which had been advanced by the Merchants Bank at Prussia. 
The same grounds for suspicion which should have occurred to 
the manager at Prussia were plain to be seen by the defendants 
when they took the bills of lading and paid the $800. The docu­
ments remained with the defendants until May 8th, when the 
grain was sold.

I see nothing in the cases relied upon by counsel for the defend­
ants to justify the argument that the Bank Act, any more than 
the general law, recognizes a title obtained by a forgery, even 
when the forgery is committed by an agent. The law is stated 
in 1 Hals: p. 205, as follows:—

No difi|M)sition, however, which depends for its validity upon a forged 
instrument is binding upon the principal.

This statement of the law is supported by the Mayor etc. of the 
Staple of England v. The (lovernor etc. of the Honk of England (1887), 
21 Q.B.D. 160.

Next it is argued for the defendants that the plaintiff by his 
negligence and laches enabled the alterations to be made in the 
bills of lading, and that he should be estopped against the defend­
ants fron. setting up the forgeries in question.

A wide distinction is drawn between the case of a man whose 
name has l>een forged to a document of title, and the case of a man 
who signs a document in blank giving instructions to another
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person to fill in the blanks, and restricting the amount to be filled 
in. In the former case the document is a nullity. Sec The Mayor 
etc. of the Staple of England v. The Governor etc. of the Hank of 
England, supra. In the latter case, where the signature is genuine, 
the defendant is usually estopped from denying the validity of 
the document as between himself and a bond fide lender or pur­
chaser for value upon the principle that any loss occasioned by 
the fraud of the agent should fall upon the person who trusted the 
agent, and thus enabled him to commit the fraud. See Hrocklesby 
v. Temperance Permanent Building Society, (1895] A.(\ 173. In 
that case the appellant brought an action against two building 
societies and another party claiming to redeem certain mortgages 
on payment to the society, or such one of their asn ight be entitled 
thereto, the sum of 1*2,250, the amount he had authorized his son 
to borrow with interest. The son had been entrusted with the 
securities in question, but, in order to make use of them for his 
own purposes, he had forged certain other documents. The 
respondents had been induced by the son to advance a very much 
larger sun’ of money than the father had authorized. The decision 
of the House of Lords, affirming the Court of Appeal, was that 
the innocent lenders of the money were entitled to retain the 
securities until their entire advances were repaid. The securities 
then selves were not forgeries. In delivering judgment, Lord 
Watson says at p. 184:—

It is true that the agent forged a number of documents, which he delivered 
to the resjjondents, and by which he probably induced them to advance their 
money. The respondents can take no benefit from documents which are 
tainted with the vice of forgery; but that circumstance can afford no reason 
for depriving them of any right in security which is not affected by that taint

In the present case, the securities, i.e., the bills of lading, art- 
then: selves tainted with forgery.

Another wide distinction is now fully recognized by the House 
of Lords between the duties owing by a custon er to his banker 
and the duties owing by a man (whether as acceptor of a bill of 
fraud) to the drawer or indorsees of the bill. In the former case, 
a special duty to guard against alterations by forgery or other­
wise exists, whereas, in the latter, no such duty exists. The ques­
tion is dealt with and decided in London Joint Stock Hank v. 
Macmillan and Arthur, (1918] A.C. 777. This case shews that the 
differences of opinion with regard to the case of Young v. Groti
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(1827), 4 Bing 253, 130 E.R. 764 (stated in 1. Halsbury’s Laws of 
England, at p. 616, to be now overruled) must have arisen from a 
failure to observe that Young v. Grote was a case between a cus­
tomer and his banker, and that it is still good law in all such 
vases.

But even when the question arises between a bank and its cus­
tomer, there are limitations to the liability of the customer. In 
the vase just referred to, Lord Shaw of Dunfermline point* out, at 
p. 825. that w hen the cheque is presented for payn ent three things 
must be satisfied to exonerate the banker: (1) that the cheque is 
duly signed; (2) that its appearance and stater ent of contents 
present no reasonable ground for suspicion: and (3) there are 
customer's funds available.

If, in the present case, Leno had been the customer of the bank 
and had employed Zaiser to raise money for him at the hank, 
different questions might have arisen, but Leno was not such a 
customer and owed no special duty to the bank, or other persons 
dealing with his bills of lading, to guard against a possible forgery. 
Besides, I think the Merchants Bank would have had insuperable 
difficulty in satisfying Lord Shaw’s second condition.

But after the forgery has occurred, it is quite possible for the 
person whose name is forged to act in such a manner as to estop 
liimsclf from relying upon it. This is shewn in Euring v. Dominion 
Bank (1904), 35 ('an. S.C.R. 133. There, Ewing & Co., mer­
chants at Montreal, received from the Dominion Bank, Toronto, 
notice in the usual form that their note in favour of the Thomas 
Phosphate Co. for $2,000 would fall due at that bank on a date 
named, and asking them to provide for it. The name of E. & Co. 
had been forged to said note, which the bank had discounted. 
Two days after the notice was mailed at Toronto, the proceeds of 
the note had been drawn out of the bank by the payees. Held, 
affirming the judgment of the Court of Appeal, Ontario (Hedge- 
wick and Nesbitt, JJ., dissenting), that on receipt of said notice, 
I'• <k Co. were under a legal duty to inform the bank, by telegraph 
or telephone, that they had not made the note, and not doing so 
they were afterwards estopped from denying their signature 
thereto.

It is not pretended in the present case that the plaintiff had 
any notice or knowledge of the forgeries in question until he

20—45 D.L.B.
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received from the defendants their letter dated June 13. They 
had sold the grain more than a month previously, and had sent 
the proceeds or the balance thereof to Zaiser on June 6. There is 
no ground for estoppel here. Rut the defendants say that the 
signature of the plaintiff to the hills of lading was such as to 
mislead anybody dealing with the hills. This is a more difficult 
question. We know from the evidence that the plaintiff was 
illiterate, and that when he was told by Zaiser to sign his name 
at the foot of the hills he tried to comply literally, hut he was not 
obliged to anticipate a forgery of the documents which he signed. 
These documents plainly shewed at the top that Henry Leno was 
the shipper. If Zaiser had not written his name in at the bottom 
the signature would have read:

“.............................................. Shipper
Per Henry H. Leno.............. ”

This would practically conform to what had been expressed at the 
to]) of the bill, and might have lieen accepted by the consignee. 
But, if any negligence can be imputed to the plaintiff arising out 
of the way in which he signed the lulls, the difficulty could have 
been cleared up promptly by a letter or telegram from the con­
signee to Leno.

Lastly, it is argued for the defendants that they acted entirely 
innocently, and ought not to l»e held guilty of a wrongful con­
version of the goods.

It docs not follow that, liecause a man has no intention to 
misappropriate or convert another’s goods, he is, therefore, free 
from liability for a conversion. The contrary is the law. See 
Mart v. Bott (1874), L.K. 9 Ex. 8b.

I am of opinion that the forgery committed by Zaiser pre­
vented any title whatever to the grain in question passing either 
to the. Merchants Rank at Prussia or to the defendants at Win­
nipeg. If there lie any law to the contrary to be found in the 
Bank Act or otherwise in favour of a bank or other person inno­
cently dealing with goods covered by a forged bill of lading, 1 find 
that the bills of lading in question were so expressed as to place an 
innocent lender or purchaser upon enquiry. They plainly shewed 
at. the top of each of them that Henry Leno vas the shipper 
There was ample time hetween May 3 and .June 6 for the defend­
ants to communicate with the plaintiff bv letter or by telegram.
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yet they did not do so. Then the cheques which were sent by the 
defendants to the Merchants Rank at Prussia for Zaiser’s credit 
on June 0 were not paid at Winnipeg until June 12 and 14 respec­
tively. The defendants were advised distinctly by the plaintiff 
on June 7 that he was interested in the two car loads. The 
defendants could have stop])ed payment of their cheques and had 
the matter cleared up, but they did not do so.

I find, therefore, that the defendants did, between May 3 and 
May 9, 1917, convert the 2 car loads of grain belonging to the 
plaintiff to their own use, and that they are liable to the plaintiff 
for the value thereof, amounting to the sum of $6,672, together 
with interest from May 8, 1917, and the costs of this action, and 
owing to the importance and difficulty of the case, I remove the 
statutory bar.

Judgment for plaintiff.

DE FELICE v. O’BRIEN.
Supreme Court of Canada, Davies, C.J., and Idington, Anglin, Brodeur and 

Mignauli, JJ. December #4, 1918.

Appeal (§ VII L—470)—Question of fact—Judgment appealed from
MUST HE ERRONEOUS—BURDEN OF PROOF.

Before an ap|>ellate court will set aside a judgment on a pure question 
of fact, the appellant must, demonstrate that such judgment is erroneous. 
Where the proof leaves it in a state of about equal probability that goods 
soli! conformed in quality to sample as that they were inferior, the appeal 
will be dismissed.

Appeal from the Court of King's Bench dismissing an appeal 
from the Superior Court of Quebec, dismissing an action for 
damages for breach of contract. Affirmed.

The judgment of the Court of King's Bench, Arcliambeault, 
C.J., and Lavergne, Cross and Carroll, JJ., was given by Cross, J., 
as follows:—This is an action taken by the appellant, a cigar- 
maker at Montreal, to recover damages from the respondent, a 
tobacco planter of Chatham, Ontario, for alleged failure of fulfil­
ment of a contract of sale of leaf tobacco to be supplied by the 
latter.

The respondent had sold 5,000 lbs. of tobacco to the appellant's 
husband, S. F. Capuano, in October, 1915.

The contract now in question was made on January 12, 1916, 
by acceptance of an order of Capuano worded: “Ship to S.
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Capuano, 196 Murray St., terms B.L. to draft Montreal, ship 
Feb. 15, 1500, price 6. And every month during the year 1916, 
goods same as last, f.o.b. Chatham—50 lbs. bales.”

The parties have taken this to mean a sale by the respondent 
of leaf tobacco to lie shipped 1.500 lbs. per month throughout the 
year 1916, commencing on February 15, 1916, of the quality of 
that sold in October, 1915, alxne mentioned, and for 6 cents 
per jxmnd.

In substance, the appellant’s statement of claim sets forth 
that the respondent sent her a first lot of 1,500 lbs. of tobacco 
which had to be returned as being unfit to make into cigais; that 
the respondent next sent 3,000 lbs. in three shipments, which 
seemed to lie good and with which she made 70,000 cigars, but 
that about April 30 she was informed that “on account of the 
bad quality of the tobacco none of those cigars could he smoked 
because the tobacco did not burn after 1 icing lighted even several 
tin es;” that the respondent replaced 17 bales of the bad tobacco 
which had not been used, with good tobacco, but has made default 
to send any more; that she accordingly treats the contract as 
broken by the respondent , and claims $4,879 as damages.

In defence, the respondent admits having contracted with 
Capuano, but not with appellant, and alleges that, though he 
consente!I to take back the first consignment, he did so to oblige 
Capuano, that the tobacco of that consignment and of all the 
others was of good quality and conform to the sample of October, 
1915; that if the cigars were not good it was not because of 
defective tobacco or anything attributable to respondent ; that the 
cigars were sent out too fresh ; that the appellant acquiesced by 
taking substituted tobacco; that the appellant waived recourse by 
accepting and using the tobacco delivered; and that the action 
(served on July 18, 1916) comes too late.

By an answer to plea, the appellant denied the facts alleged 
in defence and alleged that the tobacco wiiich she had used had 
the latent defect of not being combustible which could only be 
discovered when the appellant’s customers tried the cigars.

The judge wdio decided the action in the Superior Court came 
to the conclusions that the proof left it uncertain whether the 
tobacco delivered was really defective as alleged; that the appel­
lant, instead of refusing acceptance, had used up enough of the
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tobacco to make 70,000 cigars and did not offer to return any 
cigars or tobacco, and that the action was one to which the rule 
of art. 1530 C.C. is applicable. He, accordingly, dismissed the 
action, and the plaintiff has brought up this appeal.

On her behalf, it is contended that this is not a redhibitory 
action subjected to the requirement of diligence declared in art. 
1530, but is an action the right to which is given to the buyer of 
a thing which proves to be defective even if he elects to keep it: 
arts. 152G and 1527 C.C. It is further contended that the tobacco 
shipped was defective, and a careful and elaborate analysis of the 
proof is sent out in the appellant’s factum to establish that point.

The material facts may be summed up as follows: Capua no 
made the contract in his own name and not in the name of the 
“Societa Sigaria Italiani” under which the appellant was carrying 
on business.

Capuano had had about 4 years’ experience in cigar making, 
and the factory which he operated in the name of his wife (the 
appellant) under the style of “Societa Sigaria Italiani” employed 
about a half dozen cigar-makers, the appellant herself assisting 
in the work. No books were kept. The cigars made were chiefly 
of a longer and thinner shape than cigars usually seen. The 
tobacco contracted for would fall into the class known as “thirds” 
and would not be as good as tobacco of first or second quality. 
The market price was rising in and after March, 1910.

Sometimes, but not often, tobacco is found which will not 
burn sufficiently. Whether it will burn properly or not can 
readily be ascertained by using a lighted match on the leaf or by 
smoking it in a pipe. The practice of intending buyers is to test 
it Ifcfore concluding a purchase contract. The whiteness of the 
ash-residue is a favourable indication as regards quality. Cigars 
may lie spoiled in the making by l>eing rolled too tightly or by 
twisting the fibres so that air cannot be sucked through them 
easily enough. In well-ordered factories, a foreman supervises 
the making, and a cigar out of every lot of a certain number is lit 
and tested.

The first lot (1,500) lba. of tobacco sent by the respondent in 
February, 1916, was objected to by Capuano as being “rotten.” 
The respondent told him to send it hack and that was done, 
except as regards two bales or 100 lbs.
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In his letter on the subject, the respondent said: “But the 
first 1,500 pounds it is not for us to criticise, but in our opinion it 
was the “best lot you ever received from us and this happened to 
be the lot returned.”

Subsequently, shipments were made as follows: March 4, 10 
cartons or bales, 500 lbs.; March 13, 20 cartons or bales, 1,000 
lbs. ; April 7, 30 cartons or bales, 1,500 lbs. ; May 16, 10 cartons or 
bales, 600 lbs.; June 5, 7 cartons or bales, 350 lbs.

The tobacco mentioned in the first three of these five shipments 
is that about which there has been the chief controversy. It 
happens that the first four shipments were all taken from the 
crop of a planter named Bradley.

On receipt of each of the first three consignments, the appellant 
proceeded to make the tobacco into cigars. She made 70,0011 

cigars or more. On May 8 she addressed a letter of complaint 
to the respondent, stating in it that she had made about 40,000 
cigars, but that her customers had sent them all back because they 
would not light or burn and that she had 15 bales of the same 
tobacco on hand which she asked respondent to exchange or 
replace.

On May 18, the respondent called at the appellant's shop in 
Montreal and had an interview. Capuano’s testimony is to the 
effect that the respondent admitted thac the tobacco was defective 
and acknowledged responsibility. The respondent in his testi­
mony denies these statements of Capuano, but he telegraphed to 
his office at Chatham to send Capuano 25 lt>s. of a certain lot of 
“smoked” tobacco.

In a letter of May 26, Capuano acknowledged receipt of the 
25 lbs. of “smoked” tobacco which he said was satisfactory, and 
went on to say that of the 3,(100 lbs. received by the shipments of 
the 4th and 13th March and 7th April, he was sending back 17 
bales and had used 43 bales, and the letter continues: “So nov. I 
want you to ship me 60 bales of tobacco the very san e as your 
sample. So 17 bales will he in exchange of the 17 which I ill 
ship you on Monday, May 29, and 43 hales you’ll keep on account 
as soon as I sell out my cigars. I will pay it all up, because il is 
too much for me to keep 40,000 cigars in stock, as you see this will 
be the very best way to settle things, you will not loose anything 
and I will also be covered, or else, you want the cigars then we will 
ship them to you immediately.”
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In another letter of June 1, Capuano acknowledged receipt of 
the 10 bales sent on May 16 which, he said, was “not bad, but 
still not the same as the sample, the sample of 25 lbs. was a different 
kind altogether." He goes on to ask for 17 bales in replacement 
of those returned and 2,000 lbs. fa ton) of tobacco on the terns 
of his letter of May 26.

The 17 bales had been sent back to C’hatham in the interval.
In a letter of June 12 to Capuano the respondent stated:
We received your letter re the ton of tobacco. Now if this tobacco 

suits you we can send you a ton of it. But the terms would have to be the 
same us usual bill of lading attached to draft. We are sorry but we cannot 
extend the time as requested as this tobacco is sold on too close a margin.

In a letter dated June 17, Capuano stated to the respondent :—
In reply to yours of June 12, I could tell you only so much that, it is well 

known to you that I lost on affair about $500, and it is all your fault; I returned 
the money to all my customers and took the cigars back, and as I did not 
receive any answer from you, I cut them all up. Now if you are not 
willing to loose the tobacco, we will be obliged to discontinue business with 
you.

The statement that he had “cut them all up” was explained 
by Capuano at the trial to mean that he had destroyed the cigars. 
The summons issued on June 30 and was served on July 18.

I take it to be proved by the testimony that the same 28 bales 
of the February consignment which were sent back by Capuano to 
Chatham were brought to Montreal a week before the trial, and 
also that the 17 cartons of the 60 shipped to Montreal in March 
and April and returned to Chatham were also brought to Montreal 
a week befoie the trial, and that sample bales or cartons drawn at 
random from l>oth of these lots were inspected by four persons 
skilled in the tobacco trade. It is true that Capuano and a 
fifteen-year-old lad in his service have denied in testimony that 
the cartons of the 17 cation lot are part of those returned by the 
appellant to ('hatham, but the testimony to the contrary is more 
convincing.

The four witnesses who made the inspection have stated in 
testimony that the tobacco was found to burn satisfactorily and to 
leave a white ash residue.

It is to be observed that the consignment of 10 bales of May 16, 
which Capuano found “not bad" and which is admitted to have 
been good in plaintiff’s declaration, was shipped from the same lot 
(grown by Bradley) as that from which the 60 bales shipped in 
March and April were taken.
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In the course of his testimony at the trial, Capuano produced 
two cigars which he said weie ma<le out of the tobacco complained 
of and which he happened to get back from a customer named 
l)c Santos after he had destroyed the main lot. He offered to 
shew that they would not burn, lb* next produced two cigars 
which he said were made from the tobacco bought in Octolxir, 
1915, and offered to shew that they would burn. Thirdly, he 
produced two cigars as samples of recently-made cigars which 
would remain lighted for 2 minutes, this being in his view satis­
factory.

He admitted in cross-examination that the cigars which would 
not smoke are “bigger and crooked and rough.”

This testimony, standing by itself, would help to make a 
plausible case against the quality of the tobacco. Against it 
there is the testimony of the skilled witnesses; and I think I ma\ 
add, a certain lack of plausibility in the appellant’s pretension, 
for, after all, tobacco leaves arc tobacco leaves and the use of a 
little lire should soon tell an intending or actual buyer whether the 
things will burn or not.

It results front the facts above set out that the learned Judge 
of the Sujterior Court is not shewn to have erred in holding that 
the plaintiff has not proved the existence of the defect alleged 
The proof leaves it in a state of al»out equal probability that the 
tobacco did conform in quality to the sample as that it was 
inferior. In such a situation a plaintiff's case is not proved, ll 
may lie noted that in his letter of May 20, Capuano demanded 
tobacco of the san e quality as the 25 11s. sample of smoked 
tobacco, but it is made clear by the testimony of one of the skilled 
witnesses that the 25 lbs. sample was a snuff tobacco not used in 
cheap cigars and to which Capuano's contract did not give him :i 
right.

Then, as regards delay in complaining and taking suit, it is 
true that this is not a redhibitory action in the sense of l>eing a 
demand to have the seller take back the thing sold Itecause of 
defect in it. The ap|)cllant does not, and confessedly cannot, 
tender hack what she received.

Hut where a buyer has accepted delivery and afterwards, while 
retaining the thing, takes action to recover damages from the 
seller for alleged defects, he must act promptly. The reasons are
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obvious. The seller is deprived not, only of the thing but also in 
great, measure of the means of proving that the thing was not 
defective when delivered, whilst, in the meantime, the buyer has 
had the thing to do what he pleased with.

The appellant should have verified the degree of combustibility 
of the first 2,000 lbs. of the tobacco in controversy, in March, 
and that of the consignment of 1,500 lbs. in April, but she 
used up aln)ut 2,150 lbs. in the making of 70,000 cigars and made 
no complaint till about May 8. lier explanation is that she 
learned of the alleged defect only from customers who lxiught the 
cigars. That is not a good excuse. She should have tested the 
tobacco Itcforc using it and she should have tested the cigars 
before marketing them.

It is true that she offered to return 40,000 cigars on May 26, 
if the respondent desired to have them, but that represented only 
part of the tobacco used up, and, as we have seen, she afterwards 
took upon herself to destroy all the cigars. That act of the 
appellant in destroying the cigars and unreturned tobacco should 
weigh heavily against her as it may well be regarded not merely 
as an appropriation of the tobacco so used, but also as amounting 
to a suppression of evidence.

Upon the whole the appellant has not shewn that the judgment, 
is erroneous. The appeal should be dismissed.

The appeal was heard by Davies, C.J., and Idington, Anglin, 
Brodeur and Mignault, JJ.

Edmond A. lirossard, K.C., for plaintiff appellant; //. ,/. 
Kavanagh, K.O., ./. M. Pike, K.C., and Henri (ierin-Lajoie, for 
respondent.

Davies, —The questions arising on this appeal are all
those of fact, and may be reduced really to one, namely, whether 
the respondent defendant had supplied the plaintiff with the kind 
and quality of tobacco he had agreed to for manufacture into 
cigars or whether it was tobacco of a much inferior quality and 
not such as could lie manufactured into fair salable cigars.

The contract for the sale and purchase of the tobacco in 
question was made in January, 1916. It was to be the same 
tobacco as a previous purchase made by plaintiff from defendant 
in the month of October, 1915. 1 formed the opinion during the
argument of the case that the tobacco supplied to the plaintiff
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under the January contract was of a very inferior quality and not 
such as good cigars could lie manufactured from. Kulrsequeut 
reading and consideration of the case confirmed me in my opinion. 
The facts that the cigars manufactured by the plaintiff from the 
tobacco in question proved unfit to smoke and that such of them 
as were sold by the small tobacco shops which formed the dientelle 
of the plaintiff to their customers were returned to them as no 
good and unfit to smoke ; that these small shop keepers at once, 
in their turn, returned to the plaintiff, as Ireing unsalable and 
unfit for smoking, all of these cigars they had purchased from her 
and that plaintiff repaid them the moneys they had paid her for 
the cigars; the further fact that when the circumstances were 
made known by the plaintiff to the respondent and alternative 
offers made to him by letter for a set tien ent upon reasonable 
tern a he vouchsafed no answer of any kind to plaintiff's letters of 
complaint and that, later on, w hen lie made a visit to plaintiff's 
little establishment in Montreal, saw the returned cigars and was 
told all the facts, he finally agreed to send the plaintiff a sample 
of kiln-dried tobacco, and if it suited, to exchange it for the lot 
the plaintiff complained of—an agreement he failed to carry out. 
all combined to convince me of the truth and justice of the plain­
tiff’s case, anil of her right to damages for the breach of the contract 
by the defendant.

I think, in view of all the facts, a quite exaggerated importance 
has been given to the destruction by the plaintiff of the cigars 
which the ten or more cigar shop keepers had purchase 1 from her 
and then returned to her as unsalable and useless. She dare not 
have attempted to put them again on the market without imperil­
ling her name and reputation as a cigar manufacturer, and when 
the defendant ignored her letters of con plaint and offers for a 
settlen ent, but subsequently promised and agreed verbally to 
send her a sample of kiln-dried tobacco, and if it suited to exchange 
it for the lot plaintiff had received and con’plained of as unsuitable 
and no good, but failed to keep his promise and agreen ent, I do 
not see, under all the circun stances, that plaintiff should Ire held 
so much to blame for the destruction of the useless and unsalable 
cigars as she has been. Looking backward, of course, it is easy 
now to see that she would have been well advised if she had kept 
the cigars as evidence to prove her e use but that is not, in my
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opinion, good ground for dismissing her ease, well proved other­
wise against defendant, and for raising, what I venture to say, 
arc unwarranted presumptions, from this act of destruction, at 
the time and under the circumstances it took place.

I have read the carefully reasoned judgment of my brother 
Mignault and fully concur with it.

Idington, J.:—Assuming Quebec law to govern in absence of 
anything there anent in argument, I agree entirely with the 
reasons assigned by Cross, J., writing the only notes which appear 
in the case on behalf of the ( 'ourt of Appeal, save in his one sentence 
of presentation of the case as one of possibly alunit ecpial prob­
ability relative to the quality of the tobacco in question. It is 
quite possible the learned judge merely intended to assume for 
argument's sake such was the case, for in such event his judgment 
would be the same in its results seeing the plaintiff had to prove 
her case. In view of the fact that he had just immediately before 
saying so expressed the view' that there was a certain lack of 
plausibility in the plaintiff’s pretensions, I rather think that 
assumption was what he meant to express.

I have read the entire evidence in the case. I have failed to 
find any proof of the quality of the tobacco in question being 
inferior to that contracted for save what rests upon the non- 
smokable quality of some of the cigars appellant had manufactured 
out of the goods.

Surely that isolated and possibly accidental fact, which might 
have resulted from many causes after delivery to and acceptance 
of the goods by the appellant, and, more probably than otherwise 
from something done in the several processes of manufacture 
destructive of the combustibility of the tobacco, falls far short of 
the proof required in such a case.

There was not a witness called of those who had handled the 
tobacco in such processes of manufacture, save the plaintiff and her 
husband, and neither of them ever tested the tobacco. Indeed, 
the knowledge of tobacco possessed by either seems to have been 
very limited.

Is it not extremely improbable that all those in their employ, 
so engaged, were non-smokers and, or if smokers, that they care­
fully abstained from using a pi|>e full of that tobacco in the course 
of making seventy thousand cigars? Was it because they had
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tried it thus and found it good that none of them were called, even 
to try to rebut the case made against the process of manufacture 
as the probable cause of the trouble and shew it was not at fault?

Capua no, who managed everything for the plaintiff, presumed 
to exercise his judgment in condemning and sending back, in 
February, 1916, 28 bales of tobacco which were found by experts 
2 days before the trial—in May, 1917—to have been of the required 
quality.

Meantime, he received in substitution for part of that so 
returned ten bales of same growth which he recognized as good 
when giving evidence.

We are not enlightened as to how much inferior, if at all, ils 
suggested but not proved, and in what respect, unless as to shade 
of colour, it was inferior; or possibly the shade of colour got was 
evidence of its superior quality.

Certainly there was no such pretence as is made the basis of 
this action: that cigars made from it would not burn.

Such are some of the peculiar incidental features of a case in 
which the plaintiff undertook to prove, in order to succeed, that 
the quality of the goods he got was not up to the standard agreed 
on, ami proved it only by shewing that part of one-fourteenth part 
of his manufactured product therefrom was useless. That is all of 
which any evidence is given relative to its quality. We have 
absolutely no proof as to the alleged inferior quality of the remain­
der of that in question, unless we accept the hearsay complaints 
of customers, as Capuano did, without testing the goods returned.

How should we look upon the pretensions of a miller to whom 
a grain merchant sold wheat as of a third-class quality, and tried, 
after the flour he had produced therefrom had l>een sold to a 
number of customers in the baking business, and they found it 
bad bread, if he should turn round and seek to recover damages 
from his vendor ujxm no other evidence than that a fractional 
part of the product was useless?

Or what should we think of the manufacturer of the products 
made from wool, or cotton, or flax, buying any such goods of a 
third-class quality, and only after the merchant-tailor or dress­
maker had condemned his goods, then seeking to recover from 
the vendee of the raw material, and support it by no evidence but 
the dissatisfaction of a few of the customers? And, possibly, as
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herein, without the slightest proof of fact relative to the quality 
except as to a part of one-fourteenth part of the entire quantity 
in question.

But if the miller or manufacturer in the analogous cases I sub­
mit by way of illustration should swear he took his entire product 
back and destroyed it without testing it, would that be a case to 
present to any court as founding a claim for damages by reason 
of the quality of raw material not being of the quality sold?

Yet in substance that is the appellant’s case.
Capuano, her manager, tells us he was so simple-minded that 

he manufactured out of tobacco, got from a man selling him that 
which he found (according to his story) so rotten he had to return 
it, and yet went on manufacturing from shipments by same 
merchant, within a month later, over 7(),0(X) cigars and never once 
tested the goods or any of his products therefrom, till after he had 
sold 30,000 cigars and found some customers returning them or 
complaining they would not burn. And, incredible as that story 
seems, he returned the balance of the raw material without taking 
or keeping a single sample thereof to prove his case by; and writes, 
on June 17, that he had “cut up” all the cigars returned and 
began this suit on the 30th.

lie says in his evidence that he did not mean that he cut them 
all up, and proceeds to explain as follows:—

Q. What did you do with the 70,000 cigars? A. No, I destroyed them.
Q. In what way did you destroy them? A. I destroyed a little at a time.
Q. To-day they arc all destroyed? A. Yes, but I have 500 that were 

sent back last week and I have not destroyed them yet, as I have not had time.
Q. What do you mean when you say destroyed them? A. I broke them 

up and threw them away.
Q. How? A. With my hands.
Q. You took the trouble of breaking each of the cigars for the purpose 

of throwing them away? A. Yes.
Q. Didn’t you cut up those cigars? A. No.

Is that story true? Nobody is called to corrolxwate such a 
curious story of apparently senseless destruction, unless, in fact, 
the process to which the tobacco had læen subjected by him had 
in effect destroyed the material as tobacco. And in it there was, 
he swears, a $100 worth of excellent tobacco in shape of wrappers 
1«ought elsewhere.

1 have looked in vain for some explanation of such a pro­
ceeding.
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That is the appellant’s case.
The respondent, who had refused to sell him goods on credit, 

took the raw material, reshipped by appellant, back into his ware­
house an<l kept it there along with the hales returned previously till 
the approaching of the trial hereof when he shipped all the returned 
goods he had, on the several occasions in question received from 
appellant, and then submitted them to the inspection of first- 
class experts of long and wide experience who testified at the 
trial the result, as given pretty fully in Cross, J.’s notes, and hence 
I need not repeat.

The result of that test coupled with the expert evidence as to 
the possibility of destroying good tobacco by a vicious method of 
manufacturing, illustrated by what they found in the 2 cigars 
appellant had produced ostensibly out of said 500 alxrve mentioned 
cigars, should be held clearly destructive of a much more sub­
stantial case than appellant had made.

If the absurd sort of case presented needed any reply, it has, I 
submit, been n et overwhelmingly by respondent’s production, in 
court, of the returned goods and teats thereof by experienced 
men of standing in the business, and their evidence of what is 
the usual course of manufacture of cigars to guard against either 
non-combustible tobacco or, what is more common, the destruction 
of good tobacco by bad workmanship.

These returned goods so surprised Capuano that he had the 
boldness to swear positively they were not in the same cases ho 
had returned them in. The appearances he had relied upon were 
non-existent and the appearances they should t>ear of sending and 
returning were shewn clearly to exist.

In short, unless respondent and liis son are to l)e held to have 
planned a successful fraud upon the court, and then committed 
perjury to carry it out, the defence has l>een established by the 
evidence I have alluded to.

Complaint was made in argument that the appellant had not 
been invited to be represented at the inspection by the experts 
called. The doing or not doing that in any given case of the kind 
is purely a matter of discretion on the part of those conducting 
such a defence. In this case they would seem, considering 
Capuano’s denial, to have been well advised in the course taken, 
for evidently he had expected when all at his end of the business

-■"V
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had been destroyed, or his story of destruction accepted, there 
was nothing more to l>c said.

A little remnant turned up by trial day, long after his examina­
tion on discovery does not, to my mind, alter the situation as he 
saw it then or when launching this suit.

And why, if the slightest doubt of the evidence of the respond­
ent's exiierts, was no attempt made to examine the returned goods 
then in court during a long trial?

Only one other feature may be remarked upon, and that is 
what transpired between the respondent and Capuano on the 
visit of the former to Montreal on May 18, 1916, in course of his 
travelling eastward on business.

If Capuano is to be l>elieved, there seemed an admission on 
resixmdent's part to become liable for the appellant's loss. 
Hespondent expressly denies all the allegations of that sort .

I may be permitted to say, after perusing all the evidence, and 
noting mentally the difference in quality thereof, that 1 have no 
hesitation in accepting O’Brien’s evidence as against that of 
Capuano whenever they come in conflict, and that after making 
due allowance for their relative facilities in the use of the English 
language.

1 think the appeal should be dismissed with costs.
Anomn, J.:—If the plaintiff appellant should not receive the 

measure of justice to which the actual facts in this case, as dis­
tinguished from those apparently established by the testimony 
and reasonable inference therefrom, would entitle her she can 
have no one to blame but Capuano, her husband-manager. Assum­
ing his contention, that the tobacco in question sold him hv the 
defendant was so inherently bad that it would not burn, to be 
well founded, he had in his own hands the means of establishing 
its truth conclusively. On his own story he imprudently, to say 
the least, destroyed this vital evidence. I am not wholly satisfied 
that he did, in fact, deliberately destroy nearly 70,000 cigars. 
Confronted with the suggestion that in doing so without authoriza­
tion he had committed a breach of the excise laws, he at first 
offered as an excuse that, he did not wish to trouble the revenue 
officers, and immediately afterwards shifted his ground, saying 
that he did not know of the provision of the law requiring per­
mission for the destruction of cigars. His éxplanation that he
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destroyed these cigars within a very short time—2 or 3 weeks, 
according to his own story—after the defendant had promised to 
assume responsibility for the disposal of them, merely because he 
had not room for them in his business premises, seen s to me 
incredible. If he did, in fact, destroy them, some more com­
pelling motive must have actuated him. His description of tin- 
method of destruction which he adopted is also highly improbable. 
Although the fact that he had sent samples of the cigars (2) ami 
tobacco to the defendant to test (if one could be certain that tin- 
was honestly and fairly done—it is vouched for solely by Capuam* 
himself) coupled with the fact that the defendant in his letter 
acknowledging receipt of these samples said (untruly, as he now 
deposes) that they had been tested, adding that he would forward 
another 500 lbs. which he trusted would prove satisfactory, might, 
to solve extent, lessen the significance of this destruction of 
evidence (Williamson v. Rover Cycle (’<»., ( 1001] 2 Ir. It. 015V 
nevertheless, under all the circumstances, the present case seems 
to be one for the application in almost, if not quite, its full force 
of the maxim omnia prœsumuntur contra spoliatorcm.

Capua no's failure to produce at the trial even one of the five 
boxes of cigars returned to him, as he tells us, by De Santos short I \ 
before the trial and then at his factory, notwithstanding that he 
was asked to do so—his production of what he claimed to be two 
of those cigars, selected, of (-ourse, by himself, without the dis­
tinguishing bands, which he admitted having removed before 
bringing them into court, is not calculated to lessen the suspicion 
of his honesty to which the earlier act of destruction gives rise.

The destruction or withholding by one party of something which, if 
produced might or might not afford evidence of a particular issue will (not) 
in itself supply evidence which would otherwise be entirely wanting. It may, 
however, in certain cases alter the burden of proof. Williamson v. Rmr 
Cycle Co., ubi. sup. at p. 626.

Assuming the credibility of the plaintiff's customers called as 
witnesses, and the truth of Capuano’s story that the cigars supplied 
to them had been made from the tobacco in question, their evidence 
no doubt established primâ facie that it would not burn either in 
cigars or in pipes. On the other hand, however, likewise assuming 
the truth of the evidence of the defendant and his son as to the 
identity of the tobacco submitted to the expeits who testified on 
their behalf with that returned by the plaintiff, their testimonv
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established at least with equal probability, in my opinion, that 
the tobacco in question was readily combustible either in pipe, or 
in cigars properly made, and that the failure of the cigars manu­
factured by the plaintiff to bum must have been due either to 
their having been made badly or with tobacco too damp.

Dealing with the effect of all the evidence the trial judge 
says:—

Considering that plaintiff has not proved, to the satisfaction of the court, 
that 1 lie tobacco sold to her was really affected by the redhibitory vice alleged 
by the plaintiff; that, at all events, the proof which the plaintiff has attempted 
to make on this point has been contradicted by that of the defendant, and 
that, according to the evidence iidduced in this case, there is reason to assume 
that, if the cigars manufactured by the plaintiff from the tobacco sold to her 
by the defendant did not burn, the fault could be attributed rather to the 
manner in and the condition under which the said cigars were manufactured, 
than to the bad quality of the tobacco in question.

Cross, J., delivering the opinion of the Court of King’s Bench 
which held that there was no error in the judgn ent of the Superiot 
Court, says, after reviewing the evidence:

It results from the facts above set out that the Judge of the Siqierior Court 
is not shewn to have erred in holding that the plaintiff has not proved the 
existence of the defect alleged.

While the burden of proof may have shifted during the course 
of the trial, the trial judge was ultimately confronted with the 
question whether with all the evidence before him the burden that 
originally rested on the plaintiff of proving that the tobacco in 
question, which he had accepted and manufactured into cigars, 
would not burn owing to some inherent defect in its quality had 
l>ecn discharged. Hex v. Stotldart, 25 T.L.R. 012, 616; Pickup 
v. Thames Ins. Co. (1878). 3 Q.B.D. 594 at (iOO; Lindsay v. Klein, 
[19111 A.C. 194. He held that it had not. That conclusion was 
affirmed in appeal on the view that “the proof leaves it in a state 
of about equal probability that the tobacco was conformable in 
quality to the sample as that it was inferior. In such a situation 
the plaintiff’s case is not proved.”

Before such a judgment, on a pure question of fact, can he set 
aside in this court the appellant must demonstrate that it was 
erroneous. She has not been able to do so.

The appeal, therefore, fails and should be dismissed with costs.
Mionault, J.:—1 have given to this case serious and anxious 

consideration, and with some hesitation I have come to the con­
clusion that, viewing the whole question of substantial justice
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between the parties, the resin indent did not supply to the appellant 
tobacco of good merchantable quality, and that, therefore, the 
appellant 's action should have been maintained.

The trial judge gives three reasons for the dismissal of the 
plaintiff's action.

The first reason is that the plaintiff has not proved that the 
tobacco was really affected by the redhibitory vice alleged by her. 
and that, at all events, her proof has been contradicted bv that 
of the defendant.

As to the plaintiff’s proof, coupled with what 1 must consider 
as admissions made by the defendant, 1 think it is sufficient. She 
had manufactured cigars out of the tobacco sent her, and the<« 
cigars were returned to her by her customers claiming that they 
would not burn, and several of these customers were called at the 
trial and testified to this fact. I do not think the defendant s 
evidence meets this proof. He had sent the plaintiff some tobacco 
in February, 1910, and on the plaintiff's complaint that it was of 
bad quality, the defendant agreed to take it back.

Of this tobacco which the defendant agreed to take buck, 
totalling 28 bales, the defendant produced two bales in court, 
and the total quantity, to wit, 28 bales, was sent to Montreal by 
express during the week preceding the trial. This is the tobacco 
which the defendant's experts examined at the express office, and 
in view of the fact that the defendant agreed to take it back, I 
am not impressed by any evidence that it was of good quality, 
and such evidence is certainly not conclusive as to the quality of 
tobacco subsequently shipped to the plaintiff, with respect to 
which alone the present controversy exists.

The second reason given by the trial judge is that the plaintiff 
is not in a position to exercise a right of action against the defend­
ant, the plaintiff not having offered to remit to the defendant 
the quantity of cigars manufactured by her from the tobacco 
supplied by the defendant, which cigars the plaintiff destroyed, 
thus depriving the defendant of the possibility of taking back the 
goods and of disusing of them.

If this reason, as stated, were founded in fact, I would agree 
that the action should lie dismissed, but, with deference, I think 
it is entirely in error. The plaintiff, by her husband and agent, 
wrote to the defendant on May 20, stating that she had 40,000
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cigars (returned by custon era), for which she says the defendant 
had promised to In- responsible, and which, she adds, it is too much 
for her to keep in stock, and she offered to ship the cigars to the 
defendant immediately. The defendant did not answer this 
letter, and therefore did not contradict the statement that he had 
promised to he responsible for the tobacco; and not hearing from 
him, the plaintiff’s husband wrote to the defendant on June 17, 
stating that he had cut up the cigars. Under these circumstances,
I do not think it is in the defendant’s mouth to charge the plaintiff, 
who certainly could not store this quantity of cigars in her very 
diminutive premises, with having destroyed them. It was, no 
doubt, in-prudent on the plaintiff’s part to have thus destroyed 
what would have Ijeen most useful to her in proving her case 
against the defendant, but it certainly cannot lx* charged that this 
was done fraudulently, nor does it appear to have been done for 
any other reason than that the defendant left the plaintiff's letter 
without any answer, and that the latter could not keep the cigars 
indefinitely, without causing serious prejudice to her business in 
its cramped condition.

But what entirely satisfies me is the defendant’s own account 
of an interview which he had with the plaintiff’s husband on

The defendant went to the plaintiff’s place of business and he 
gives the following account of the conversation that took place: —

I think it was May 18 that I called into his factory, and I shook hands 
with him and asked him how business was, and he said it was bad. It was 
raining and damp, and he said he could not dry out his cigars, and he could 
not pay cash to me, and he said I would have to give him time to let him 
disjjosc of his cigars and he went over to the shelf and took down a box of 
cigars and opened them, and broke a cigar in two and lit it, and I said “That 
smokes very well,” and he said, “Yes, some.” Then he said, “Cannot you 
give me some dry tobacco that I can put on the market soon?” and I said, 
"I have some kiln-dried, smoked tobacco that I sell for snuff tobacco, and if 
that will suit you I can send it to you”; and he said, “Can you send me a 
sample?" and I said, “Yes,” and he said, “If it suits, will you exchange it for 
the lot I have?” and I say “Yes.”

We went upstairs and counted 17 cartons of the Bradley lot, of which 
three are here in court, and I came downstairs again and shook hands with 
him and left him, and I was going to St, Johns that day and I wired from here 
to the office at Chatham to send a sample of the Bisnet lot of tobacco to 
Montreal here.

The defendant clearly agreed to send the plaintiff a sample of 
kiln-dried tobacco, and, if it suited, to exchange it for the lot the
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plaintiff had. He sent the sample to the plaintiff, and the latter V 
husband wrote, on May 20, that it was satisfactory, and wrote 
again, on June 1. saying that he wanted tobacco the same as the 
sample. The defendant answered, on June 2, that he was for 
warding 7 bales of the san e class as sample sent.

The trouble appears to have been that the tobacco complained 
of was known as Bradley’s tobacco. The sample sent, and which 
was satisfactory, was called Bisnet tobacco, and it is significant 
that, on June 8, the defendant credits the plaintiff with the return 
of 17 cartons of the Bradley tobacco.

1 cannot view all this otherwise than as shewing that, the 
defendant, clearly admitted that the Bradley tobacco, to wit, the 
tobacco complained of, was not good tobacco, and, therefore, I 
must think that the defendant himself recognized that the plain­
tiff's complaint was well founded.

The third reason given by the trial judge is that the plaintiff's 
action was not instituted with the reasonable diligence required by 
art. 1530 C.C. I am unable to agree with this. The correspond­
ence between the parties closed by a letter of the plaintiff’s husband 
on June 17, which does not appear to have been answered, and t he 
writ issued on June 30. 1 think the plaintiff acted with reasonable
diligence.

The hesitation which 1 express in the beginning of my opinion 
does not arise from my appreciation of the evidence as a whole, 
but because the question at issue is one of fact and two courts 
have found against the plaintiff on this issue. I would, under 
those circun stances, feel reluctant to disturb these concurrent 
findings of fact, and would not have done so had not the defendant, 
by his admissions and conduct, clearly shewed that he recognized 
the plaintiff’s complaint as lieing justified. I have not, therefore, 
to choose between two disputed versions of fact deposed to by 
the witnesses called, but only to give effect to what 1 must consider 
as admissions made by the defendant himself. It, therefore, seems 
to me that I cannot rely, in a case like this, on any rule as to the 
conclusive effect of concurrent findings of fact.

As to the damages, I would not allow the plaintiff’s claim for 
depreciation of the value of her business, but would merely grant 
the real damages suffered, to wit, the amount paid for the tobacco, 
the cost of the manufacture of the cigars, and the loss of profit on 
their sale.
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I, therefore, think that the apjxiul should be allowed, with the 
costs in this court and in the courts below.

Brodeur, J.:—The plaintiff apjiellant is a manufacturer of 
cigars at Montreal. Her business is conducted and administered 
by her husband, Capuano. The defendant respondent is a t obacco 
merchant, living at Chatham, Ontario.

In October, 1915, O'Brien sold to the plaintiff 5,000 ll>s. of 
tobacco, which had evidently given satisfaction, since on January 
12, 1910, Capuano signed an order for 1,500 lbs. of tobacco i»er 
month; and this order was accepted by O'Brien with a guarantee 
that the tobacco should l>e as good as that sold in the preceding 
month of October (“same us last") and the goods were payable 
cash on delivery.

The defendant, O'Brien, took a good deal of trouble to carry 
out his contract, and after having shipixxl a certain amount of 
tobacco, which did not give satisfaction and which was returned, 
he ship|ied 3,000 ll»s. in March and April, 1910. These 3.000 l!>s. 
were put up in GO bales of 50 lbs. each.

The plaintiff went to work to make cigars with this tobacco, 
ami to send them out among her customers, when, in the month 
of May, complainte were made to her that the cigars did not burn 
pro|>crly. She had then converted into cigars the 3,000 llis. of 
tobacco, with the exception of 17 bales. Her husband, Capuano, 
then hastened to make known these complaints to O'Brien by 
letter dated May 8, 1910. He told him further in the sail e letter, 
tluit he had made 40,(KK1 cigars and that, he was going to send him 
hack the 17 Ixiles not used. He sent him at the same time a 
8|iccin en of the cigars which he claimed would not burn.

On May 12, O'Brien admitted receiving this letter, and stated 
that he had tried the cigars; but without saying explicitly whether 
they were g<xxl or not he sent the plaintiff 500 lbs. of tobacco, 
saying to him that he hoped these 500 lbs. would give him satis­
faction.

On May 18, O’Brien went to Montreal, and it was naturally a 
question between Capuano and himself respecting this tobacco 
which Mould not burn. O'Brien tells us tluit he underttxik to 
replace the 17 bales of tobacco which the plaintiff had not used, 
hut he added that he never made himself responsible for the 
cigars.
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On the other side, Capuano declares that not only should he 
replace the 17 hales of tobacco, but that he had become responsible 
for the cigars which had been made, and which were, by reason 
of the bad quality of tobacco, unsuitable for the purpose for which 
they were intended.

The evidence of these two persons is contradictory with respect 
to what took place at the interview at Montreal. The judge who 
presided at the trial had the advantage of hearing these witnesses, 
and he does not appear to have accepted Capuano’s version; and 
his decision is confirmed by the unanimous judgment of the Court 
of Appeal. It is difficult, then, in view of this decision of the two 
lower courts, to accept Capuano’s version in preference to the 
defendant’s.

By letter dated May 20, 1910, Capuano does not appear to 
have insisted, unnecessarily, upon the claimed admission of the 
defendant, that he was responsible for the cigars, since he had 
just proposed, for the future, to make deliveries of tobacco on 
credit and not for cash, and that he would pay him as soon as 
he had sold the cigars—“because it is too much for me to keep 
40,000 cigars in stock; as you see this will be the very best way 
to settle things, you will not loose anything and I will also lie 
covered.”

lie also proposed to him another alternative, viz., to send him 
the defective cigars.

On June 2, O’Brien admits receiving this letter, but he docs 
not answer the proposals made by Capuano. The latter asked 
him, alxmt the same time, if he would not send him 2,000 lbs. 
of tobacco on credit. On June 12, O’Brien positively refused to 
.sell otherwise than for cash; and then on June 17, Capuano 
informed him that he had destroyed the cigars and suffered #500 
damages, and finished his letter saying: “Now, if you are not 
willing to loose the tobacco we will be obliged to discontinue 
business with you.” Capuano is an Italian who is evidently not 
very familiar with the English language in which he wrote his 
letters. Thus, for example, it is very difficult to understand what 
he meant by his expression “loose the tobacco.” Did lie merely 
wish that O’Brien should “lose” the value of the tobacco claimed 
to be bad, or that he should send the tobacco without a draft
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attached to the hill of lading? Both ideas might he drawn from 
the letter and the previous relations of the parties.

hi any event, we see Madame C'apuano entering her action 
for 84,87t) damages on June 30, when, a few days lie fore, in her 
letter of June 17, she said she had only sustained 85(H) damages. 
It in well to remark, on this point, that the cost price of the tobacco 
of which she complained had only lieen 8120. It was, as we s<*e, 
an action for a very much exaggerated sum, if we take into con­
sideration the value of the goods sold.

The question then is. whether the tobacco in question was of 
good or had quality. The plaintiff proved by her customers that 
the cigars could not l>e burned, and that the tobacco must neces­
sarily have been of bail quality. <)n the other hand, the defendant 
established, by experts who examined the bales returned, that the 
tobacco was of good quality, that it would burn, and that, con­
sequently, the complaint made by the defendant was ill-founded.

1 do not understand why she destroyed the cigars, which would 
have been very useful for the purpose of determining the question 
of their quality. It is true that she brought into court a couple 
of the cigars, but it would have been more satisfactory if a minute 
examination of these goods had been made, in order to establish 
if they were of a merchantable quality or not. The defendant 
preserved the tobacco which was returned to him. The plaintiff 
ought to have preserved the cigars which had l>een made with this 
tobacco.

The evidence is sufficiently doubtful, and it is very difficult to 
say if the plaintiff's evidence prevails over that of the defendant. 
The burden of proof falls, in such circumstances, upon the plaintiff. 
She must establish that the tobacco was not of good quality. This 
was a question of fact, and the Superior Court and the Court of 
Appeal having decided in favour of the defendant, their judgment 
should be confirmed with costs.
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ONT. MOLSONS BANK v. CRANSTON.

8. C. Ontario Supreme Court, Appellate Division, .Meredith, C.J.O., Marl arm, 
Magee, Horigins, ana Ferguson, JJ.A. November 11, 1918.

Escrow ($ I A—2)—Sealed instrument—Kxpress words not necessary 
—Evidence op surrounding circumstances showing that
CONDITIONAL DELIVERY INTENDED.

It is not essential to use express won Is in order to make a sealed instru­
ment ofterate as a mere escrow; what would otherwise lie an absolut- 
delivery as a deed may lie restricted by evidence of the surroundinu 
circumstances shewing that only a conditional delivery could have been 
intended.

[Trust and iAtan Co. v. Ruttan ( 1877), 1 Can. 8.C.H. 504, followed.)

Statement Appeal by plaintiff from the judgment of Britton J. in an 
action on a bond executed by the defendants in favour of the 
plaintiff bank to guarantee the indebtedness to the bank of a 
certain company. Affirmed.

The judgment appealed from is as follows :—
This action is brought by the plaintiff against the 

defendants as guarantors for payment of the indebtedne^ 
of the Canadian National Features Limited, the amount of 
the claim being $15,000 and interest, under an agreement made 
between the plaintiff and defendants, dated the 1st March, 1917.

The Canadian National Features Limited, shortly before the 
1st March, 1917, were doing business in the town of Trenton 
The citizens of Trenton had expectations of great benefit from 
that company in its operations, if successful ; but the company 
at the time mentioned required more money than it had available, 
or than there was any prospect of its getting very soon, whether 
from the sale of stock or from customers.

The directors expressed a willingness to come to the rescue of 
the company, to prevent the company lieing wound up, and so 
decided to assist the company by raising upon their credit the 
sum of $15,000. For this purpose a meeting was called, and it 
was attended by all the directors of the said company.

A bond or agreement to guarantee the payment of $15,000, the 
amount they promised to assist the company to raise, was to he 
signed by the directors and given to the plaintiff bank.

An application for a loan was first made to the Standard Bank 
at Trenton, but that bank declined to make it. Then followed 
the application to the plaintiff bank, through Mr. Webb, the
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manager at Trenton, which was accepted, us alleged, upon certain 
terms agreed upon—the chief one was that the proposed guarantee 
should be signed by all the directors. At the early part of the 
meeting Dr. F. J. Farley was present, and he agreed with the 
others to become one of the guarantors.

The matter was taken up by Mr. Webb, and he drew up the 
agreement on one of the usual forms kept by the bank for loans 
such ns the one in question. This guarantee-agreement was 
signed by all the directors of the company except Dr. Farley; and 
Mr. Webb, without obtaining Farley’s signature, advanced the 
money. The company gave its note for $15,000.

There was default in the payment of the note, and this action 
is now brought upon the guarantee-agreement, against those who 
signed it.

Farley, after the meeting, refused to sign.
The defence is that there was an agreement between the 

guarantors that unless all, including Farley, signed, the guarantee 
was not to Lie operative.

It is alleged that Mr. Webb knew' of this agreement, and 
accepted the guarantee as an escrow, he agreeing that the bank 
would not advance the money until all the directors had signed.

Mr. Webb made strong effort to procure the signature of 
Farley, but without avail.

The questions for consideration are: Was there such an agree­
ment In-tween the signers of the guarantee-1 Kind ns stated? Was 
the plaintiff bank aware- of such an agreement? And did the 
manager promise that the bond would not be made operative by 
the bank unless all the directors signed it?

There can lie no reasonable doubt, upon the evidence, that the 
directors among themselves understood and agreed that, unless 
all signed, the bond was not to tie operative. The clearest evidence 
as to the bank’s knowledge of the agreement was that given by 
Mr. White. Mr. White gives reasons why he could not lie mis­
taken and why lie has so clear a recollection of the language used. 
He stated that Mr. Young asked him if he intended to sign, and 
he replied that he did not know and would liave to see the bank- 
manager first, and that his object in seeing the manager was to 
ascertain whether or not his signing would in any way lessen or 
interfere with his line of credit at the bank, he being a customer of
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the bank. He made two or three efforts to see the manager, and 
S. C. also used the telephone. He finally saw the manager, and the

Moujons manager told Mr. White that he ran no risk in signing because
Bank the bank had collateral notes to a large amount, and that the

Cranston, signers of the bond would be liable to the extent of $15,000.
The manager further said to White that the bond would be 

signed by all the directors, and would not lie used by the bank 
till all the directors had signed.

Looking at the correspondence between the manager and the 
head of the bank, and considering all the evidence that was given. 
I must find that the plaintiff had knowledge of the agreement 
between the directors, and that this bond was not to be used until 
all the directors had signed. It was argued by counsel for the 
plaintiff that such an agreement and such knowledge of the bank 
should not avail, because of the form of the bond, which, in 
addition, among many other things, provides for the protection 
of the bank as follows:—

“This guarantee shall be binding upon every person signing 
the same, notwithstanding the non-execution thereof by any other 
proposed guarantor/’

The defendants’ counsel concede that, if the bond once became 
operative in favour of the bank, all the conditions and provisions 
would be available for the bank ; that this bond was held only 
in escrow by the bank, and so could not lx? used or lx? held by the 
bank until the condition, upon which it was given to the bank, 
was complied with.

It is well-settled law that an agreement contemporaneous with 
a written one may be entered into, to prevent the original agree­
ment from being operative until the happening of some event or 
until some future time to lx? named.

In Pym v. Campbell (1850), G E. & R. 370,119 E.R. 903, it was 
held that an agreement complete between the parties as to terms etc., 
but subject to the approval of a third person, could not be enforced 
without the approval of the third person, that is, that an original 
agreement was not binding if it was held only as an escrow.

In Wallis v. LitUll (1801), 11 C.B.N.S. 309, 142 E.R. 840, 
there was an agreement for sale, but this agreement was made 
subject to the condition that it should be void unless within a 
reasonable time after the making of the agreement Lord Sydney
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should consent and agree to the transfer of the farm to the plaint iff ; 
and it was held that it was competent to the defendant to prove* by 
extraneous evidence this contemporaneous oral agreement, 
operating as a suspension of the written agreement, and not in 
defeasance of it.

See also PaUle v. Horvitrrook, [1897] 1 Ch. 125. This is an 
important case and supports the defendants’ contention.

The cases above mentioned were reviewed by Mr. Justice 
Kelly in Dominion Bank v. Cameron (1918), 13 O.W.N. 420. 
Several other cases favourable to the defendants are also cited.

The difference between that case and this is only in the fact 
that the learned Judge held that there was no notice to or knowl­
edge by the bank of the agreement mentioned.

In this case the proof as to direct communication to the plain­
tiff of the agreement relied upon is, in the main, that given by 
Mr. White. It is not argued that there would be liability on the 
part of those of the directors who knew of the agreement between 
themselves, but did not otherwise know that the plaintiff was 
aware of such an agreement .

My decision is, that the plaintiff’s knowledge of the agreement 
that the guarantee was not to be operative unless signed by all, 
is available as a defence for all the defendants.

Judgment will be for the defendants, dismissing the action 
against all of them, but such judgment will be without costs.

7. F. HeUmuth, K.C., and A. Abbott, for appellants.
M. 77. Ludwig, K.C., F. E. O'Flynn, and 77. W. Essery, for the 

several respondents.

The judgment of the Court was delivered by
Hodqins, J.A.:—The chief argument addressed to us was that 

parol evidence of a condition that all those present at the first 
meeting in Trenton should sign before the bond sued on l>ecame 
operative, was inadmissible. This was founded upon a provi­
sion in the instrument that the individual signers should be 
bound notwithstanding the non-execution by any other proposed 
guarantor.

There is a plain answ er to this contention. It is that the clause 
relied on is not binding on any one unless and until the document

ONT.

8. C.

MOLSONS
Bank

Cranston.

Hodgine, J.À.



320 Dominion Law Reports. [45 D.L.R.

ONT.

.8. C.

Moisons
Bank

Cranston.

Hodgins, J.A.

itself becomes operative. The rule against contradicting a written 
document applies, of course, only to an agreement which Inis 
actual vitality, and not to one which is in a state of suspended 
animation, ineffective and undelivered. No such rule of evidence 
can be set up until the legal relation of the parties has been 
established; and, if the condition relied on is unfulfilled, the 
whole agreement fails.

I think the evidence supports the position that the delivery 
was a conditional one.

It is true there is a conflict of evidence between Webb, the local 
agent of the appellant, and Brownridgc and White, who are relied 
upon to bring notice home to the bank. The bank itself treated 
the document as incomplete, and, when its head office learned 
that Dr. Farley had not signed it, dismissed its agent. Tliis is 
not conclusive, but is a circumstance to be considered, when dis­
cussing the weight to be given to the agent’s evidence. He 
must, in submitting the matter, have made mention of all who 
were to sign, and his failure to obtain one signature was considered 
as a non-completion of the terms of the application.

The evidence as to the signature is as follows: The bond was 
signed by White, Connelly, and Brownridgc, in the office of Young, 
manager of the Standard Bank in Trenton. Then Brownridgc 
took it away and sent it to Toronto, where Cranston and Feighen 
executed it, as did Regan and Wills, who had charge of it. These 
four were all together when they signed. Cranston signed upon 
the condition, which he expressed to the three others at the time, 
that the bond was not to be used till all the directors had signed. 
He noticed the absence of Dr. Farley’s name. He also relates the 
proceedings at the original meeting, in Trenton, of the persons 
interested, when all agreed to go on the bond, including Dr. Farley. 
Feighen and Regan corroborate this evidence and add that they 
too mentioned the absence of Dr. Farley’s signature and expressed 
themselves as only signing upon the same condition as stated by 
Cranston. Regan read the bond and noticed the word “individu­
ally,” but says that that was only operative if the bond got to 
the bank, and that it should never have reached the bank until 
Dr. Farley’s signature was there. Wills was not called. When 
the bond was returned from Toronto, Brownridge got it and gave 
it to Young to get Dr. Farley’s signature, with instructions not
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to deliver it till that was done. He recalls the telephone conver­
sation with Wills, as stated by Regan, in which he was told of 
the conditional signing by the Toronto parties. Connelly made 
the condition, when he signed it in Young’s presence, that it was 
not to be used till all were on it. White says he was assured by 
Webb to the same effect, and that he signed it shortly afterwards, 
in Young’s presence. These statements he stoutly reaffirms on 
cross-examination.

White learned a few days after he hail signed the bond that 
Dr. Farley had not signed, but admits that he did not give notice 
to the bank repudiating liability, though he knew that part of the 
money, perhaps the greater part, had been received by the com­
pany. He says he considered that this had been done contrary 
to the agreement with Webb. He finds it difficult to account for 
his previous statement that there was no agreement apart from 
the document itself, but excuses himself by saying that his present 
evidence is “more mature” in that he has had time to think it 
out since.

Brownridge heard from Webb that the appellant’s head office 
had accepted the loan, and was asked by him for the bond. He 
then told Webb it was in Young’s hands, uncompleted, waiting 
Dr. Farley’s signature. He was asked to go for the bond, and did 
so, after telling Webb that it was not to be used till Dr. Farley 
had signed it. He further says that Webb, when ho got the bond, 
said he would “take a chance on getting Dr. Farley to sign it.” 
He then got $8,000 from Webb, and went to New York with it. 
He admits having heard the application to the head office read 
over to him by Webb before it went in, and that he “possibly 
overlooked the point of ‘individually,’ and that his distinct 
understanding was that it was ‘collectively.’ ”

The learned trial Judge has credited Brownridge and White 
as against Webb, whose evidence is not quite as satisfactory as 
it might be, having regard to the statement made in his letter to 
the head office and the admissions he makes. These raise some 
doubt as to whether his sweeping denials arc not due to a wish 
to dear himself from a suspicion that he thought the business 
good and desired to get it through, irrespective of Dr. Farley’s 
default.
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As early as 1821, the Court of King’s Bench, in Johnson v. 
linker (1821), 4 B. & Aid. 440, 100 E.R. 998, decided as follows:

“Before the execution of a composition-deed, it was agreed, 
in the presence of the surety for the payment of the composition, 
that it should lx» void unless all the creditors executed it. The 
surety, at the same interview, afterwards executed the deed in 
the ordinary way. without saying anything at the time of execu­
tion. The deed was then delivered to one of the creditors, in 
order that he might get it executed by the rest of the creditors: 
Held, that this was to be considered a delivery of the deed as an 
escrow, and that all the creditors not having executed it, the surety 
was not bound.”

In Honker v. Burdekin (184.3), 11 M. & W. 128, 152 E.R. 744, 
the Exchequer Chamber laid down a rule, which has since been 
widely adopted, in these words, per Parke, B., p. 147:—

“In this case the execution of the deed was proved in the 
ordinary form, and I take it now to be settled, though the law was 
otherwise in ancient times, as appears by Sheppard’s Touchstone, 
that in order to constitute the delivery of a writing as an escrow, 
it is not necessary it should be done by express words, but you are 
to look at all the facts attending the execution,—to all that took 
place at the time, and to the result of the transaction; and there­
fore, though it is in form an absolute delivery, if it can reasonably 
be inferred that it was delivered not to take effect as a deed till 
a certain condition was performed, it will nevertheless operate 
as an escrow'. That is the result of the two cases cited in argu­
ment, Johnson v. Baker and Murray v. Earl of Stair.1’*

This case was followed in Ontario in 18G8 in Corporation of 
Huron v. Armstrong, 27 U.C.R. 533, a case against sureties, and 
by the Supreme Court of Canada in Trust and Loan Co. v. Rut tan 
(1877), 1 Can. S.C.R. 564. In the latter case Strong, J., gives his 
view thus (p. 583) :—

“Although it was formerly essential to make a sealed instru­
ment operate as a mere escrow' that express words should be used, 
such is not now the state of the law, and what would otherwise be 
an absolute delivery as a deed may be restricted by evidence of 
the surrounding circumstances shewing that only a conditional

*Munay v. Earl of Stair (1823) 107 E.R. 313, 2 B A C. 82.
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delivery could have been intended, 
which I refer to below, shew this.”

I do not think this has been departed from in any later case.
While these cases give the general rule permitting a reasonable 

inference to l)e drawn in the absence of express words of condition, 
I have found nothing dealing with the difficulty met with here.

The guarantee sued on provides for the exact situation which 
has arisen, and if it were operative would control it, as it makes 
each individual liable, even though others failed to do what was 
expected of them.

Something more, then, is necessary, if the desired inference is 
to lx? drawn, than the fact that the circumstances point to a con­
ditional delivery. Express and clear notice should be required 
to prevent the delivery of a document, such as the present, from 
taking immediate effect, because its very terms shew that it is 
intern led to become effective as to each party as soon as he puts his 
hand to it.

Such a notice, in my judgment, has been established here, and 
the conclusion follows that the delivery was conditional only, 
and that the guarantee never became effective as against any one 
of the parties.

The case which is nearest to this one was cited on the argument, 
namely, Carter v. Canadian Northern R. W.Co., 23 O.L.R. 140, 
24 O.L.R. 370. The feature which distinguishes it from this 
case is that the agreement was a complete one and had been 
acted on. The evidence went to prove a defeasance of this com­
pleted agreement, and the learned Chief Justice of Ontario, 
Sir Charles Moss, says (p. 370) that it could not be given effect to 
without contradicting the written agreement and depriving the 
defendants of the right to cancel it in a certain event, which the 
agreement gave to them and to them only.

Anning v. Anning (1910), 34 D.L.R. 193, 38 O.L.R. 277, also 
cited, failed on the facts. In Créai Western Railway and Midland 
Railway v. Bristol Corporation, 87 L.J. Ch. 414, nothing is dealt 
with by the House of Lords except the rules of evidence regarding 
the meaning of a particular phrase, “traffic for the year.”

Two other questions were argued. It was said that delivery 
to Webb was delivery to the bank, i.e., the party to take the 
benefit under the contract, and that no escrow could be estab­
lished under those circumstances.

I' $vt’ 83
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The ancient rule on the subject has not survived. In Miller- 
8. (’. ship v. Brookes (1800), 5 H. & N. 797, 157 E.R. 1399, the Court 

Molsons °f Exchequer were all of opinion that the deed was delivered only
Bank as an escrow, where it was sealed and delivered to an attorni 

Cranston, who was acting for all parties to it. It was delivered to the 
Hodfins,j.a. attorney to obtain another signature.

In Watkins v. Nash (1875), L.R. 20 Eq. 202, Vice-Chancellor 
Hall, in a much-quoted judgment, states the modern view in 
these words (p. 260) :—

“But it is said that the deed thus executed could not he1 an 
escrow, because it was not delivered to a stranger ; and that is. 
no doubt, the way in which the rule is stated in some of the text­
books—Sheppard’s Touchstone, for instance; but when those 
authorities are examined, it will be found that it is not merely :t 
technical question as to whether or not the deed is delivered into 
the hands of A.R., to l>e held conditionally; but when a delivery 
to a stranger is spoken of, what is meant is a delivery of a character 
negativing its being a delivery to the grantee or to the party who 
is to have the benefit of the instrument. You cannot deliver tIn­
deed to the grantee himself, it is said, because that would be 
inconsistent with its preserving the character of an escrow. But if 
upon the whole of the transaction it lie clear that the delivery 
was not intended to be a delivery to the grantee at that time, but 
that it was to be something different, then you must not give effect 
to the delivery as l>eing a complete delivery, that not being tin- 
intent of the persons who executed the instrument. As regards 
the instrument in quest ion, it might very well, under the circum­
stances, lie meant and taken to be a delivery' by Watkins to Collins, 
to lie held by him for the purpose of being delivered over to the 
grantee when the transaction was complete. I see no difficulty 
whatever in that view In-ing adopted.” Collins, referred to above, 
was the solicitor of the grantee.

In London Freehold and Leasehold Property Co. v. Baron Su field, 
[1897] 2 Ch. 608, the point was expressly raised. In the course 
of the judgment (pp. 621, 622), Lindley, M.R., said:—

“Counsel for the defendants contended that the mere fact 
that Wynne was himself one of the mortgagees was fatal to the 
deed being an escrow. They contended that to be an escrow the 
deed must be delivered to some person not a party taking under



45 D.L.R., Dominion Law Reports.

it ; in short , to a stranger. In support of this contention reliance 
was placed on Co. Litt. 3Ga; Sheppard’s Touchstone, 7th ed., 
pp. 58, 59; and Whyddon's Case (1596), Cro. Kliz. 520, 78 E.R. 
769. No doubt the language used in the authorities referred to 
and reproduced in other works on real property and conveyancing 
is in favour of this contention. But the language is very general, 
and we are not at all satisfied that the law is so rigid as to compel 
the Court to decide t hat where there are several grantees and one 
of them is also solicitor of the grantor and of the other grantees, and 
the deed is delivered to him, evidence is not admissible to shew' the 
character in which and the terms upon wliich the deed was so 
delivered. To exclude such evidence appears to us unreason­
able; and wre do not think we art* compelled by authority to 
exclude it. We hold such evidence to be admissible, and in so 
doing we believe we are acting in accordance with modern authori­
ties, beginning with Murray v. Earl of Stair and ending with 
Watkins v. Nash.”

The Supreme Court of Canada had to consider, in Scandina- 
vian American National Hank v. Knceland, 8 W.W.R. 61, an appeal 
from the Court of Appeal for Manitoba (16 D.L.R. 565, on appeal 
from 12 D.L.R. 202) in a case somewhat similar to this one. 
The bond signed by all but (’hast* was left with Grantlin, the 
agent of the bank. Idington, J., refers to the evidence thus (p. 73) :—

“It was so clearly the purpose and understanding of all con­
cerned that the guarantee was to be given by those who met and 
agreed to sign for the respective sums equal to the stock each 
held, that I am of the opinion no one had the right to act on the 
signature of any less number. It would be giving Mr. Grantlin 
so much less credit for intelligence than I think is his due to attrib­
ute to him the conviction or belief that he would have had the 
right to hold that document merely as against apix*llant if all the 
others had failed to sign after he had left the bank and document 
there and had gone home, that I cannot credit him when he tries 
to induce the belief that in the absence* of a negative term covering 
such ground he had apparently such right.”

Anglin, J. (p. 77), makes a remark quite applicable to this case .—
“Upon the evidence explicitly credited by the trial Judge, if 

there was not an express agreement on the part of the bank with 
Knceland, that the; guarantee executed by him should not la?
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operative until, and unless, signed by the other proposed guaran­
tors, Richardson, Berge. Hedwall, and Chase, it is clear that the 
bank-manager took the guarantee from Kneeland with knowledge 
that this was liis understanding of the condition on which he
assumed liability as surety...................The question at issue is
surely one of fact. The evidence upon it is conflicting. The 
judgment of the learned trial Judge shews that he exercised the 
greatest care in weighing the credibility of the several witnesses 
His finding rests wholly upon his acceptance of the story told by 
Kneeland and his rejection of that of Grandin where it conflicts 
with Kneeland's evidence. Cases are rare in which such a finding 
can properly be disturbed on appeal.”

I read the evidence as establishing that when the bond was 
finally handed to Webb, he undertook to get Dr. Farley’s signa­
ture, and so held it as the agent of all parties until the time when, 
if he got that signature, he could properly retain it for the bank.

I do not sec that Brownridge really stands in any different 
position from his co-defendants. He, it is true, brought the bond 
to Webb and left it with him and received 18,000 for his company 
at the time. But, if he is believed—and I see no reason for dis­
crediting him—Webb was then informed of the condition, if not 
already aware of it, and determined to “take a chance” with the 
bond in its imperfect state. Taking a chance meant advancing 
money with knowledge that no one was yet bound, and, if so, it 
cannot be said that Brownridge was held individually. He knew 
the bank had other collaterals, and, if the manager was willing to 
risk getting the signature, his taking the cash cannot make him 
liable unless liability can arise because he took the bank’s money 
knowing that it was being advanced contrary to the understanding 
with the head office. His company was profiting by Webb's 
improper action, but I can see no principle upon which can be 
rested the conclusion that from what occurred Brownridge made 
himself personally liable to the bank for the amount then advanced.

There is no ground for applying the doctrine of Ewing v. 
Dominion Bank. 35 Can. S.C.R. 133, to this case. The bank, through 
Webb, was all along aware of the condition; and, therefore, if 
any duty might have existed under other ciicumstances, its per­
formance here would not have informed the appellant of anything 
it did not know already.

Appeal dismissed.
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TRUSTEES OF GROSVENOR ST. PRESBYTERUN CHURCH v. CITY 
OF TORONTO.

Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Anglin, 
lirodeur and Mignaull, JJ. December It, 1918.

nuATiost (§ I B—4)—llomcgAL ooiraunoii—Municipal Act— 
Must be by by-law—Corporation cannot confer jurisdiction
om "I I HI M Id I I HI I WHIN IA I ’l(( KM AI'I< >N UAMQAi

The acquiring or expropriation of land by municipal cor|>orations is 
governed by sec. 322 of the Municipal Act (R.8.O. 1914, c. 192) and must 
lie done by by-law. An expropriation for civic purposes being illegal 
because there is no by-law authorizing it, the corporation cannot, by 
consent, confer jurisdiction on the official referee to assess the damages, 
and any award made by him is void.

[Re City of Toronto and Grosvenor St. Presbyterian Church Trustees 
(1917), 40 D.L.R. 574, affirmed.]

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (1917), 40 D.L.R. 574, reversing the 
judgment at the trial, 40 O.L.R. 550, in favour of the claimants. 

The facts of the case are stated by Anglin, J., as follows :—
S. 322 of the Ontario Municipal Act (R.S.O., c. 192) is as 

follows :—
1. The council of every cor|x>ration may pass by-laws for acquiring 

or expropriating any land required for the purposes of the corporation, and 
for erecting buildings thereon, and may sell or otherwise dispose of the same 
when no longer so required.

2. Where in the exercise of its powers of acquiring or expropriating 
land it appears to the council that it can acquire a larger quantity of land 
from any particular owner at a more reasonable price and on terms more 
advantageous then those upon which it could obtain the part immediately 
required f >r its purposes, the council may acquire or expropriate such larger 
quantity end may afterwards sell and dispose of so much of it as is not so 
required.

3. A by-law for entering on or expropriating land shall contain a descrip­
tion of the load, and, if it is proposed to expropriate an easement or othe” 
right in the nature of an easement, a statement of the nature and extent 
of the easemeni to be expropriated. 3 & 4 Geo. V., c. 43, s. 322.

By a by-law, No. 6927, passed in March, 1914, under sub-sec. 1, 
the respondent < orporation expropriated the pail of the appellants’ 
property actually required for a proposed street extension sanc­
tioned by by-law No. 6884. A report of its assessment commis­
sioner, made in June, 1914, recommended that city should exercise 
its power under sub-stc. 2 to take the whole of the appellants’ 
property instead of the onrt expropriated and asked authority 
to do so and,
that in the arbitration it be dealt with as if the whole had been expropriated 
by by-law No. 6927.

The city council adopted this report. Nothing further appears
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to have lieen done until 1915. On July 0 of that year, the m|»|m-I- 
lants’ solicitor wrote this letter to the city solicitor:

There was a by-law passed some time ago to expropriate I lie eaat. part 
of this property and since then we understand the city has passed a resolution 
to extend the expropriation to take in the whole (iroperty.

We would like to get on with the arbitration and would ask you if the 
by-law to expropriate the west. |>art has yet lieen passed, or when will it he 
passed. We presume that we cannot proceed until this by-law has been passed 
so that the west part may be covered by the expropriation proceedings, and 
we can then go on under the two by-laws with the one arbitration.

The city solicitor replied:
1 l>eg to acknowledge receipt of your letter of titli instant herein. The 

council has authorised the taking of the whole of the church property, and as 
I understand your clients are agreeable to this, and the question of compensa­
tion for the whole of the property can thus lie brought before the arbitrator 
by consent of both parties, I do not think it will be nccessury to have a further 
by-law passed expropriating the westerly part of the property.

By notice intitulerl:—
In the matter of By-law No. 0927 of the Municipal Corporation of the 

City of Toronto and a certain resolution passed hv the City Council of the 
said Municipal Cor|K>ration of the City of Toronto,
«luted July, 1915 (stud to have lieen served on the 20th). given 
under s. 3 of the Municipal Arbitrations Act (U.S.O., c. 199) the 

s referred their claim for coniiienHution for 
the property known as the Groevenor St. Presbyterian Church property» 
which has been expropriated by the municipality, etc., and is more particular!' 
described as follows: (a description of the entire pro|iertv by metes and bounds 
followed),
to the official arbitrator to Ik* dealt with by him under that Act. 
The arbitration proceedings liegan in Nov., 1915, but would 
appear to have dragged.

The official arbitrator made his award on Dec. 7, 1910. 
Although he set out in recitals that a portion of the ap|>elinnts' land 
was expropriated tinder by-law 0927, and that the remaining 
portion “was thereafter taken," he awarded them a single sum of 
$37..r>00 (including interest ) “for the taking of their lands, buildings 
and church organ therein " the entire property.

The city subsequently determined to abandon the projected 
street extension. On May 14, 1917, it passed by-law 7310, pur­
porting to rc|>eal by-laws 0884 and 0927. In October, 1917, the 
aplH‘llants moved the court, upon notice, for an order to enforce 
payment of the official arbitrator's award. On Oc tôlier 30, the 
city solicitor wrote to conned for the appellants as follows:

D3^D
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] have yours of the 29th inst. in regard to this matter. The under­
standing set out in your letter is correct, namely, that the rights of the parties 
are to be determined as if the whole of the church pro|ierty had been included 
in by-law 6927 of the city.

The order sought l>v the appellants was granted by Masten, J., 
on November ft. 1917. An appeal by the city was allowed by the 
appellate division, without costs, on the ground that the city was 
entitled to desist from the expropriation under s. 347 of the 
Municipal Act. The present appeal was brought against the 
order of the appellate division on the grounds that s. 347 of the 
Municipal Act does not apply where arbitration proceedings have 
l>pcn taken under the Municipal Arbitrations Act and that if it 
does, the right it confers cannot be exercised in this case because 
by-law (ift27 authorized entry on the land before the award and 
the award did not find that entry had not in fact been made.

Hellmuth, K.(\, and ./. A. Paterson, K.C., for appellants.
Fairly, and C. M. Cdquhoun, for respondent.
The judgment of the court was delivered by
Anglin, J. : Mr. Hellmuth had scarcely l>egun the presenta­

tion of the appellants' case when it became apparent to the court 
that the absence of a by-law authorizing the acquisition by the 
city of the western portion of the appellants' lands presented a fatal 
obstacle to upholding the award. The jurisdiction of the official 
arbitrator, as defined by s. 2 of the Municipal Arbitration Act, 
extends only to
claims against the cur|>oration of a city having a imputation of not less than 
100,000 for comiienaation or damages for land expropriated or injuriously 
affected under the Municipal Act, and all other claims and questions arising 
under any lease or other contract to which the corporation is a party, and 
which by law or by the terms of the lease or contract are to be determined 
by arbitration.

It was suggested that, although not covered by the expro­
priation by-law. the western portion of the appellants’ lands had 
been acquired by the city by contract on the terms that the 
compensation to Ik* paid therefor should be ascertained by the 
official arbitrator. But the acquiring as well ns the expropriation 
of land by municipal corporations is governed by s. 322 of the 
Municipal Act, which enables both alike to be done by by-law.

249 of the Municipal Act explicitly prescribes that the powers 
of every municipal council shall lie exercised bv by-law. This 
ia not one of the comparatively trifling matters in which a council
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may act by resolution. See Can. Municipal Manual, Meredith 
and Wilkinson, p. 208 el seq., Biggar’s Municipal Manual, p. 334, 
and the recent judgments in Mackay v. City of Toronto (1918). 
43 D.L.R. 203, 43 O.L.R. 17. On the contrary, the acquisition 
under s. 322 (2) of “a larger quantity of land” than actually 
required for the immediate purpose of the municipality would seem 
to be a power in regard to the exercise of which it is eminently 
desirable that all safeguards surrounding the enactment of by­
laws should lie insisted upon as precautions against speculation, 
improvidence and extravagance, if nothing worse.

The award is of a single sum. As to the western part of the 
property it was made wholly without jurisdiction. Severance 
as to the eastern part is impossible. The award as a whole is. 
therefore, void. The attempt to enforce it is utterly hopeless.

The city's representatives no doubt intended to give the 
official arbitrator jurisdiction by consent. Hut consent cannot 
supply the absence of the subject matter of a statutory juris­
diction. The respondent may lie precluded by the letters of its 
solicitors from raising the objection that there is no by-law author­
izing the acquisition of the western part of the appellants' property, 
but the court itself is bound to take notice of and give effect to a 
defect such as this which nullifies the subject matter of the entire 
proceeding with which it has to deal.

The failure of the city to appeal from the award under s. 7 of 
the Municipal Arbitrations Act cannot be invoked to sustain it. 
That section assumes the existence of an award upon subject 
matter within the jurisdiction of the official arbitrator.

Vndcr the circumstances there should be no costs of the appeal.
Appeal dismissed.

K. B.

Statement.

SHIELDS v. LÀNDRETH.

Saskatchewan King's Bench, Bigelow, J. February 20, 1919.

Evidence (§ VI E—535)—Contract—Terms committed to writin- 
Parol evidence not admissible to shew other terms.

Where the contracting parties have committed the terms of the contrai i 
to writing, especially a writing under seal, parol evidence is not admiaoiblr 
to shew that there were other terms agreed on which were not inehuloil 
in the contract.

Action for damages for breach of contract.
1). A. McNiven, for plaintiff.
F. L. Hastedo and H. E. Crosch, for defendant.
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Bigelow. J.:—On August 31, 1917, defendant gave to plaintiff 
an option, signed by his hand and sealed, as follows:—

Option of Purchase:—The undersigned hereby agrees in consideration 
of the sum of $50 (Fifty dollars) and other good and valuable considerations, 
to sell to Alexander W. Shields of the post office of Ksterhazy in the Province 
of Saskatchewan, veterinary surgeon, or his assigns, as a going concern, the 
business carried on by the undersigned, including goodwill, fixtures, and 
stock-in-trade, and any machine, automobile or other agencies, the said 
business being known as Landreth Bros. General Hardware Store, situated in 
the village of Lemberg in the Province of Saskatchewan, and being contained 
on lot , block in the said village of Lemberg. All the said property 
to be at the time of sale free and clear of all encumbrances, liens and charges, 
taxes and assessments. The consideration for the sale to be at the rate of 
100 cents on the dollar on the inventory value of the stock and fixtures on 
hand at the time of transfer. The initial purchase-price to be in the amount 
of $2,500, at the time of transfer, the amount of $1,750 to be paid in 6 months 
time dating from October 15, 1917, and the balance purchase-price to be paid 
in 14 months' time dating from October 15, 1917.

The said Shields to have the option of renting the building and out­
buildings containing the said business at a yearly rental of $500 for a period 
of 8 years, and also the option of purchasing the said buildings at a price of 
$4,000, and an%- rental paid during the said term of 8 years or less shall be 
considered to be a payment on account of the said purchase-price.

This option shall expire on the 20th day of September, 1917, unless the 
said Shields or his assigns shall before that time give notice in writing of his 
acceptance thereof, in which case the transaction is to be completed and the 
property delivered within two months thereafter, or earlier at the option of 
Shields.

The sum of $50 paid by the purchaser to the vendor as part consideration 
for the giving of this option, shall, upon completion of this agreement, be 
allowed as part payment of the purchase-money.

Witness my hand and seal this 31st day of August, A.D. 1917.
George C. Landreth (seal).

H. T. Menhinnick.

This option was accepted by the plaintiff in writing on the 
same clay. Plaintiff claims damages because the defendant refused 
to carry out the agreement.

Considerable evidence was offered at the trial, and received 
subject to objection, of the conversation previous to and at the 
time of the agreement. I believe that such evidence was wrongly 
admitted, and that the law is correctly stated in Austin v. Boone 
(18t>ti), 2 Old. 149. Wilkins, J., at p. 152, says:—

Where the contracting parties have committed the terms of the contract 
to writing, especially a writing under seal, an averment by either of the parties 
as to what was said or understood previous to or contemporaneous with the 
written contract is excluded.

The evidence offered was to shew that there were other terms 
«greet! on anil not put in the agreement; such as that the plaintiff
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would pay interest on the defended payments, that the plaint ill 
would pay taxes and insurance on certain conditions. It was 
submitted that the evidence was offered to shew that the contract 
did not contain the actual terms agreed upon by the parties, and 
the authorities cited were : 7 Hals. p. 373 ; Lockett v. Nicklin (1848;. 
2 Kxch. 93; Emmet v. Deichint (1851), 21 L.J. Ch. 497; Sanderson 
v. (Vratvs (1875), L.R. 10 Kxch. 234.

In Lockett v. Nicklin, supra, the defendant ordered goods by 
letter, which did not mention any time for payment. The plaintiff 
sent the goods and an invoice. It was held that parol evidence was 
admissible to shew that the goods were supplied on credit, the 
letter not being a valid contract with the Statute of Frauds. The 
judge ruled that the evidence was admissible not for the purpose of 
varying the contract, but of supplying the omission in the written 
document as to the time of payment.

Emmet v. Dewhirst, supra, was a case of a promise to pay the debt 
of a third person to those who should execute a release of their 
debts by a date named. The plaintiff did not sign by the time 
named, but alleged a verbal agreement extending the time. It 
was held that any alteration must be evidenced by writing. The 
facts and the judgment in Sanderson v. (iraves, supra, appear in 
the judgment of Bramwell, B., at 230.

If parol evidence was admissible in the case at bar to shew that 
the written agreement does not contain the actual terms agreed 
upon by the parties, I must find from the evidence that no such 
thing is shewn. The burden would be on the defendant, and he 
has not satisfied me that there was anything agreed to except what 
was put in the written agreement.

It is also alleged by the defendant that the document in 
question was not intended to l>e a binding agreement, because it 
was the intention to have a more formal agreement drawn up, 
incorporating at least two other terms, namely, that plaintiff was 
to give security, and the defendant was to agree not to engage in 
similar business in competition with the plaintiff. The authorities 
cited for this are: 7 Hals. p. 526; Fry’s Specific Performance. 
5th ed. 258; Stratford v. Hosworih (1813), 2 V. & B. 341, 35 E.R. 
349; Wilcox v. Redhead, 28 W.R. 795; Ridgeway v. Wharton. 
6 ILL. ('as. 238; Rattle v. Homibrook, [18971 1 Ch. 25; Huddleston 
v. Briscoe (1805), 11 Vesey 583 at 592.
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All of these cases shew that 1 here was not a completed agree­
ment, that negotiations were in the treaty stage. In this ease it is 
quite true that after the option was signed the plaintiff instructed 
his solicitor to draw up another agreement, and that the draft 
agreement drawn up by the solicitor contained two terms that had 
not been agreed upon, namely, that plaintiff would give security, 
and that defendant would not engage in business. But I am satis­
fied that the signed paper was intended to l>e the record of the 
terms of a completed agreement ; that the parties had agreeing 
minds on the terms of the document under seal. 1 cannot believe 
the defendant when he says that he only signed the document on 
the assurance that there was another agreement to be drawn up. 
The evidence of the plaintiff, Ferguson and Menhinnick is against 
that contention, and the evidence of the defendant himself is not 
satisfactory.

I have not overlooked the fact that after the agreement was 
signed plaintiff told defendant that he would give him security ; 
that plaintiff also hoped to have an agreement from the defendant 
that he would not engage in business. But nothing had been agreed 
on aliout this (the defendant admits that). But to my mind that 
does not alter the fact that the parties had entered into a complete 
agreement. I am impressed with the remarks of the Ix>rd 
Chancellor in Ridgeway v. Wharton, supra, at p. 238.

There was no satisfactory evidence in the case at bar that 
the parties did not imagine that they were finally settling the 
terms of the agreement by which they were to be bound. It is not 
clear upon the facts that there were other conditions of the intended 
contract, beyond and liesides those expressed in the option, and 
without the settlement of which the parties had no idea of conclud­
ing any agreement. For these reasons I think the plaintiff should 
recover damages.

The defendant raised another point, namely, that the Bulk 
Sales Act has not been complied with, and, therefore, plaintiff 
should not recover. Statutes of Saskatchewan, 1913, c. 34, a. 7, 
reads:—

In case the provisions of thij Act have not been complied with, then 
such Bale, barter or exchange shall be deemed fraudulent and void as against 
the creditors of the vendor; and every payment made on account of the 
purchase-price, and every delivery of any note or notes or other security 
therefor, and every transfer, conveyance, and incumbrance of property by the
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SASK. purchaser, shall be fraudulent and void, as between the purchaser and the 
creditors of the vendor, unless all creditors of the vendor are paid in full.

----- No authority was cited for defendant’s contention, and I am
Shiki m of the opinion that the transaction would only l>e void as between 

vandketh. purchaser and the creditors of the vendor, and not as between 
Bigelow, j. the vendor and purchaser.

As to damages. Prima fade, the damages for refusing to 
deliver the goods would lie the difference between the current price 
and the market price at the time that the goods ought to have been 
delivered. The defendant agreed to sell a hardware stock ami 
fixtures at 100 cents on the dollar, invoice price; the fixtures being 
worth $1,000, and the goods $5,000. It is quite clear that the 
market had advanced considerably as to the goods as distinguished 
from the fixtures, since the defendant purchased. One witness 
stated the goods could not lie bought in October, 1917, for 25 cents 
on the dollar advance, although another witness said that 100 
cents on the dollar was a fair value. I am satisfied there was an 
advance in the price of the goods, but not on the fixtures, ami 
allow 12M» cents on the dollar as damage under this head, which 
equals $025. Then the agreement included the goodwill of tin- 
business. There is no evidence what this was worth, or the damage 
suffered, except that the defendant's bank books shewed an annual 
turn-over of $35,(MX). It would seem that the plaintiff would suffer 
some loss from this, but 1 cannot find any definite evidence to base 
any finding on.

Then I think plaintiff is entitled to out-of-ixjckct disbursements 
and loss of his tin e caused by the defendant’s breach of contract. 
He never would have gone to Winnipeg with plaintiff; he would not 
have disposed of his business in Kerrobert; he would not have made 
the trip to Leml)erg with his son. Defendant alleges that he refusal 
to carry out the agreement early in September, but I think plaintiff 
was justified in trying to get the contract performed, and it was 
not until October 13 that defendant definitely refused. Only a 
few days before that, plaintiff and defendant signed a joint tele­
gram to a hardware traveller to come and take stock for him. 1 
can quite believe plaintiff when he says he spent over $500 in his 
expenses in this matter.

I allow plaintiff’s claim for special damages, except item 7, $50; 
there is no evidence that he has paid this or will have to pay this.
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These damages amount to $742.60. The total damages amount to 
$1,367.60, for which plaintiff will have judgment, and costs.

Judgment accordingly.

MINISTER OF INLAND REVENUE v. BOURKE; CALDANI & ROCCA;
CASGRAIN A PRUNEAU; FABIEN; GAGNON.

Quebec King's Hench, Martin, J. January 10, 1919.

Master and servant (§111 A—289)—War Revenue Act—Proprietor
OF DRUG STORK RESPONSIBLE FOR CLERK’S FAILURE TO AFFIX STAMP—
Revenue officer—Consumer.

Under the Special Wur Revenue Act of Canada (1915 stats., e. 8) the 
proprietor of a drug store is responsible for the failure of one of his clerks 
to affix a revenue stamp on goods sold which require the stamp to be 
affixed, although the sale was made without his knowledge, and the 
clerk had instructions always to affix stamp where they were required.

A revenue officer buying goods requiring stamps to be affixed with 
a view of taking out a summons for violation of the Act is a consumer 
within the meaning of the Act.

\Patenaude v. The Paquet Co. (1916) 31 D.L.R. 229, annotated, referred 
to.l

Appeals (5) from proceedings taken under the Special War 
Revenue Act (Can.) 1915.

Uainvilte & Gagnon, for Minister of Inland Revenue; F. 
Fauteux, K.C., for Bourke; A. Germain, K.C., for Caldani and 
Hocca and Gagnon; J. P. IV. Dagenain, for ( asgrain and Pruneau; 
A. Cinq-Mars, K.C., for Fabien.

Martin, J.:—These; five appeals are from proceedings taken 
under the Special War Revenue Act, 1915, c. 8, of Canada.

In the cases of Bourke and Fabien, there was a conviction and 
$50 fine imposed in each case.

In the cases of Caldani & Rocca, and Casgrain Pruneau and 
Madame Gagnon, the proceedings were dismissed.

Two questions arise for consideration: first, that the sales of 
proprietary or patent medicine and perfumery in respect of which 
no stamps were affixed, were not made by the defendants 
themselves but by clerks who hail been instructed to affix the 
stamps but who failed and neglected so to do. The second point 
submitted for consideration being that the sales were not made to 
a consumer as contemplated by the Act, but to a revenue officer 
who bought the articles with a view to taking out the summons.

The facts were admitted by counsel for the parties, and 
although both points may not arise for consideration in each case, 
the cases for convenience may be grouped and disposed of 
together.
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In the case of Palenaude v. Thivierge, 30 D.L.R. 755, 26 ( an. 
Cr. ('as. 138, the ('ourt of Sessions at Quebec (Langelier, J.i 
decided on March 17, 1916, that criminal intent was not an 
essential element in the offence of vending a patent medicine 
without affixing the revenue stamp required under the War Tax 
Act, and that the dealer was liable to conviction for failure of 
his salesman to affix and cancel the stamps at the time of the sale, 
although instructed to do so.

In the case of Palenaude v. Paquet Co., 31 D.L.R. 229, 26 
Can. Cr. ('as. 205, on May 5, 1916, the judge decided in a contrary 
sense. The magistrate also held in this latter case that a sale 
to a revenue officer ■was not a sale to a consumer within the Act.

Pelletier, J., in the case of Patenaude v. Dubé (1917), 26 Que. 
K.R. 431, decided that a sale to a revenue officer was not a sale 
to a consumer but did not decide the second point as to whether 
or not the proprietor was responsible for the omission of the clerk 
to affix stamps.

On Septemlier 26, 1916, Cross, J., in the case of Ethier v. 
Minister of Inland Revenue (1916), 32 D.L.R. 320, 27 Can. Cr. 
Cas. 12, in confirming a summary conviction under this Act, 
decided that the defendant was liable for the failure and neglect of 
his e'erk to affix stamps. He also decided that the proprietor 
was responsible for the acts of his clerk in this connection.

In the case of Minister of Inland Retienne v. Nairn (1917), 35 
D.L.R. 224, 28 Can. Cr. ('as. 1. Smith, J., adopted the same 
view as that expressed by Cross, J., on both points in the Ethier 
case; and in the case of Minister of Inland Revenue v. Thornton 
(1917), 28 Can. Cr. Cas. 3, Judd, J., held to the same effect and 
disapproved of the holding in Patenaude v. Paquet.

Cross, J., in a recent case of the Minister of Inland Revenue v. 
Huot, re-affirmed the conclusions arrived at by him in the Ethur 
case and cited numerous authorities in support of his decision. 
No useful purpose can tie served by repeating those authorities 
here. I am disposed to follow the judgment of Cross, J„ on both 
points.

The Act under consideration (1915), c. 8, s. 15, says:—
, Every person selling .... shall, at or before the time of sale, 

affix .... an adhesive stamp, etc.
Who is the person selling? Who is the person with whom the
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purchaser would be held to have contracted in a civil action? 
Clearly the owner of the business who is engaged in the business 
of selling.

Sales by a clerk or salesman in Morgan's, Birks', or any other 
establishment are sales by Morgan, Birks, or the proprietors 
of the business. The clerk was merely a salesman acting within 
the scope of his employment and within the scope of the authority 
which the proprietor delegates to the clerk, and it is the master's 
business to see that the clerk, within the scope of the authority so 
delegated to him, obeys the law, and the proprietor cannot protect 
himself by saying “although it is perfectly true mv salesman 
sold my goods without affixing the stamp and I received the 
proceeds of the goods so sold, yet I am not responsible liecause 
I was not cognisant of the wrongful act of my salesman. " Surely 
that is not the intention of the Act.

It is not necessary to consider here whether or not the clerk 
incurs the penalty for his neglect. If additional authority on this 
point were required, it might be found in the case of The King v. 
Ru&rill (1913), 14 D.L.K. 792, 22 Can. Cr. Cas. 131, and authorities 
there cited, particularly the case of Brown v. Foot (1892), 17 Cox 
C.C. 509, and Parker v. Alder, (1899| 1 Q.B. 20.

On the second point, that the sale should l>e to a consumer. 
I would say that ‘‘selling to a consumer” in the express terms of 
the Act “includes selling by retail.”

The Act is a Revenue Act. The goods on the defendant’s 
shelves are sold; tiie money received and put in the till. Clearly 
the property passes to the purchaser and it is a sale by retail.

The convictions in the two cases of Bourke and Fabien are 
confirmed and the appeals dismissed with costs.

The appeals in the cases of Caldani & Rocca; Casgrain <fc 
Pruneau, and Madame Gagnon are maintained with costs, the 
order of dismissal is set aside, and the defendants in each of the 
three cases convicted of the offence charged and are each 
adjudged to forfeit and pay $50 to His Majesty for the public uses of 
Canada, with costs, and in default of payment thereof, 1 month's 
imprisonment. Judgment accordingly.
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QUE. THE KING v. AUERBACH.
K y Quebec King's Bench, Martin, J. January 10, 1919.

Courts (§ II A—175)—Summary conviction—Conviction irreoui.ah- 
Appkllatb court may impose new sentence.

On an ap|>eul from a summary conviction the appellate court is the 
absolute judge both of law anti facts, and where the conviction appealed 
from is irregular in that it imiKwes a penalty less than that authorized 
by law, the appellate court may impose a new sentence.

[The King v. Baird ( 1908), 13 Can. Cr. Cas. 1140, followed.)

Statement. Appeal from a summary conviction under the Inland Revenue 
Act (K.S.C. 1000, c. 51, s. 180) for having possession of an 
unlicensed still.

Kaint'iUc & Caqnon, for the Crown.
Joseph Cohen, for defendant.

Martin, j. Maktin, J. : —The defendant was prosecuted under the pro­
visions of the Inland Revenue Act, R.S.C. c. 51, s. 180, for having 
in his possession a still and other apparatus suitable for the manu­
facture of spirits without license.

He pleaded guilty to the offence. He was sentenced to 1 
month’s imprisonment and to a fine of $200 with 1 month's 
additional imprisonment in default of payment of the fine. The 
apparatus seized was forfeited to the Crown.

Both parties appealed. The Crown appeals because the 
conviction was irregular in that it imposed a term of imprisonment 
of 1 month only in default of payment of the penalty, and the 
accused appealed against the conviction urging this irregularity, 
and further that, as it was a first offence to which he pleaded 
guilty, imprisonment in addition to a fine should not have lieen 
imposed :—

The appellate court tries the case de novo upon the merits . 
is the absolute judge both of law and facts, and where the conviction apjiealed 
from awards a penalty in excess of that authorized by law, the appellate 
court may impose a new sentence at its discretion. Where an excessive 
sentence has been imposed on a summary conviction following a plea of guilty, 
the court hearing an appeal therefrom may modify the conviction by imposing 
a lawful punishment less than the legal maximum. R. v. Baird (1908), 13 
Can. Cr. Cas. 240.

Per Barker and McLeod, JJ.—Where a minimum term of imprisonment 
in default of paying a fine is imi>osed by statute, a summary conviction 
imposing a lesser term will be quashed. The King v. Charest ; Ex parte Daigle 
(1906), 18 Can. Cr. Cas. 211 (37 N.B.R. 492).

The conviction was irregular insofar as it imposed imprison­
ment of 1 month only in default of payment of the penalty. 
Cr. ('ode s. 1054:—
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No one shall be sentenced to any shorter term of imprisonment than 
the minimum term, if any, prescribed for the offence of which he is convicted.

It was urged by counsel for the prosecution that as the statute 
provided for both penalty and imprisonment that both must be 
imposed, but it is expressly provided in art. 1028 that:—

Whenever it is provided that the offender shall be liable to different 
degrees or kinds of punishment, the punishment to be inflicted shall, subject 
to the limitations contained in the enactment, be in the discretion of the 
court or tribunal before which the conviction takes place.

Where both fine and imprisonment are provided as the author­
ized punishment for a statutory offence upon a summary con­
viction. the magistrate may in his discretion impose either a fine 
alone or an imprisonment alone or both, unless the particular 
statute specifically provides otherwise. Ex parte Kent (1003), 7 
Can. Cr. Cas. 447: The Queen v. Hobidoux (1808), 2 Can. Cr. (’as. 
10; Hex v. Davidson (1917), 35 D.L.R. 82. 28 Can. Cr. Cas. 44, 
il vu; 9

Ought this court to interfere with the discretion exercised by 
the lower court in imposing imprisonment for a first offence? 
Ordinarily I should hesitate to do so, and if the conviction were 
in every respect in accordance with the law, 1 should Ixt disposed 
to confirm, but the case is heard before me de novo, and I have the 
right to inflict such penalty as to the court seems just and reason­
able.

The conviction l>efore the police magistrate is set aside and a 
fine of $300 and costs imjMtsed, and in default of payment, six (6) 
months" imprisonment, and the still and all property seized is 
ordered confiscated.
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It was suggested by counsel for the complainant that under 
s. 181 of the Revenue Act, every person who becomes liable to a 
jenalty provided for in the last preceding section shall, in addition 
thereto, forfeit and pay for the use of His Majesty double the 
amount of excise duty and license duty which should have been 
piid bv him under this Act; that 15 gallons of spirits were seized 
on which the double excise duty would be 83.80 per gallon and the 
license fee $250 of which the double would be $500, and it was 
urged that it was obligatory upon the court to impose this 
additional penalty.

I do not so construe the statute. This is alleged in the margin 
to be an “additional penalty.” These items did not form any
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QUE substantive part of the complaint. Possibly the accused may lie
K. B. liable therefor upon proper proceedings had to obtain condemn»-
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tion for same. 1 do not decide anything ujwm this point.
Under the circumstances, I make no order as to costs on appeal: 

each party will bear their own.
Martin, J. Judgment accordingly.

N. S. CICERI v. BURINO.

8. C. Nova Scotia Supreme Court, Harris. C.J., RusseU anti Dr ye dak, JJ., Ritchn
K.J., and Mellish, J. February it, 1919.

Execution (§ I—3)—Mortgagee in fee—Not in possession—Estate
OF, NOT 8EIZABLK IN POSSESSION.

'Vhe estate of a mortgagee in fee who has not taken possession of the 
land is not seizable in execution on a judgment against him.

Statement. Appeal from the judgment of Chisholm, J., refusing an applica­
tion for the appointment of a receiver by way of equitable execu­
tion. Affirmed.

Harris, C.J.
I. Oakes, for appellant ; L. A. Lovett, K.C., for respondent.
Hakuis, C.J.:—The plaintiff has a judgment against the 

defendant for $1,074.45 recorded on September 10, 1917.
On Octolier 10, 1918, the defendant and one Varoune took 

a mortgage to secure the sum of $7,700 from one Vet esse, payable
3 years after date thereof, which was recorded on October 11. 
1918.

On Octolier 11, 1918, defendant and Varonne assigned the 
mortgage to the Hon. Orlande T. Daniels and this assignment was 
recorded on the same day. The mortgagor remains in possession 
and there has been no default in payment of interest.

The plaintiff applied to Chisholm, J., for the appointment of 
a receiver by way of equitable execution. The application was 
refused and there is an appeal.

In Nova Scotia Mining Co. v. (ireener, 31 N.8.R. 189, at 191, 
Ritchie, J., expressed the opinion that a judgment recorded against 
a mortgagee liound his interest in the mortgaged premises and 
that this interest could lie sold under execution.

This statement was not necessary to the decision in that case, 
and the decision itself may probably lie supported on the ground? 
mentioned in the judgment of Graham, J.

The question, it seems to me, is squarely raised here as to 
whether or not the view expressed by Ritchie, J., in the (Ireener 1
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caw- is or is not the correct view, With the greatest respect for 
anything said by that judge, I am obliged to say that 1 think the 
interest of a mortgagee in mortgaged premises cannot l>e sold 
under execution and is not bound by a judgment.

The judge based his opinion upon the provisions of the Registry 
Act, and there had been no argument of the question by counsel 
for the appellant Ijecnuse he was taken by surprise when the point 
was raised on the argument. (See |>er Meagher, J., p. 193.)

before referring to the provisions of the Registry Act it is 
necessary to examine the state of the law at the time when the 
statute was passed.

At common law a mortgagee has the legal estate, but in equity 
a mortgage is treated as a mere security for a debt and the mort­
gagor as the real owner of the property.

As long ago as the time of Lord Hardwicke the rule seems to 
have been well settled, and that judge said, in 1740, “that even 
the law considers the debt as the principal and the land to be only 
an accidentand in The King v. St. Michaels (1781), 3 Doug. 
ti3U at 032, 99 K.R. 399 Lord Mansfield said:—

The mortgagee, notwithstanding the form, has but a chattel, and the 
mortgage is only a security. It is an affront to common sense to say the 
mortgagor is not the real owner.

In 2 Fonblanque on Equity, page 257, there is the following 
note:—“As to the nature of the estates of the mortgagor and 
mortgagee, it seems to be at length settled that as the mortgagee 
is considered as holding the estate merely in the nature of a pledge 
or security for payment of his money, a mortgage, though in fee 
(the legal estate in which descends to the heir at law) is considered 
in equity only as personal estate.”

Also, 1 Maddock Chan. 512:—“It is a rule in equity that a 
mortgagee is only considered as a trustee, and that a mortgage, as 
in the civil law, is but a security for the money lent . . . 
nothing real passes to the mortgagee, and the mortgage conveys 
nothing in the land, neither dower nor tenancy by the curtesy 
. . . the equity of redemption is considered as an estate in the 
land.”

In Cruise’s Digest, Title XV. “Mortgage,” c. 1, s. 14, it is 
said: “As money borrowed on mortgage is seldom paid on the 
day appointed, mortgages arc now become entirely subject to the 
( ourt of Chancery, where it is an established rule that the mort-

23—45 d.l.r

N. 8.

8. C.

Homing. 

Harris, C.J.
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gagee holds tlu* estate merely its a plmlge or «security for the rejKiy- 
irent of the money; therefore a n ortgage is considernl in equity 
as personal estate. The mortgagor is held to Ik* the real owner of 
the land, the* debt being csteen ed the principal and the land the 
accessory,” and in c. 2, s. 11, of the same I look: “As long as the 
right of redemption exists, the mortgagee is considered merely t> 
trustee for the mortgagor, and that none of his charges or incum­
brances attach on the estate.”

Sec also Story's Equity Jurisprudence, s. l()l(i.
I’nder our statut<*s the interest of the mortgagor can be seized 

and sold under execution and the interest is expressly Iwumd by 
the recording of a judgment (See c. 170. s. 1 (a) and s. 5 of the 
K.H.X.K., 1000).

Vmler our law also a mortgage can In* seized under execution 
(sect). 40, r. 34) and a sale of the mortgage carries the debt and 
the security as well. On the other hand, no one suggests that a 
side of the interest of the mortgage* in the land carries the del4, 
and if such a sale were permitted we would have the debt in one 
|H*rson and the security for it in another; and if the security could 
be sold without the debt what is its value? How can a value In­
fixed upon it when the mortgagor may pay off the debt and render 
the security valueless.

These and other weighty considerations have led the courts 
of all < ries, without any exception so far as I have been able 
to discover, to hold that the interest of a mortgagee in the mort­
gaged premises cannot be sold under execution, at least until 
after |M>ssession has been taken by him.

See also in Sinifutou v. Smyth ( 1841»), 1 l'.( \E. <V A. 9.
In Lodor x. Creighton, 9 U.C.C.P. 295, Dra|»er, C'.J. aid at 

p. 297 :—
The Court of Queen's Bench of l:ppcr Canada determined in I)ih d 

t'umiMI v. Thompson, that after a mortgage in fee had become absolute 
by non-payment, the mortgagee’s interest cannot be sold under a//. /<». against 
lands, and our statute. 12 Viet. r. 73, only authorizes the aalc of the mort­
gagor's interest in real estate on the execution against lands, leaving the 
mortgagee's interest as it was before.

See also to the same effect An/ v. Hank of Cyper Canada. 
2 dr. Ch. 381», ttnd Darke v. Riley, 3 K. * A. 215. at 231 and 232.

In l)oe on the Demise of Vernon v. White ( 1859), 4 Allen Ml. 
314. the court consisting of Carter, C.J.. Neville Parker, M R 
Parker, Wilmot and Ritchie. JJ.. after a full examination of the

0
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authorities, held that tlie estate of a mortgagee in fee who has not 
taken poeaesMon of the land is not seieahle in execution on a 
judgment against him, and that the fact of there l>eing no bond 
or covenant to pay the money does not affect the question.

Parker, M.IL, after an examination of the authorities, speaking 
for the court, said: “The mortgagee's incumbrances do not 
affect the estate he has in mortgage, nor is it subject to dower: 
that there is no instance cited either from Kngland. the United 
States, or any of the colonies where such a principle has been 
established, ami the only case occurring in Kngland ((’oo/xr \. 
(iardiur) shewed it to lx* certainly not recognized there; that if a 
law is passed making debts liable to execution, tin1 debt will In; 
seizable and not the security for it; and that the sheriff cannot 
seize and assign the mortgage dm! or any power for sale tin rein 
contained; we think we shall l>e fully justified in holding that the 
estate of a mortgagee in fee who has not taken possession is not 
seizable in execution.”

Sx* also Jackxan v. 11 'Marti, 4 Johns llep. 42 (N.Y.)
Hutchin* v. King, 1 Wall. (U.S.) at p. 58.
Smith v. People* Hank, 21 Me. 185; McLaughlin v. Shephard, 

32 Me. 143; Portland Hank v. Hull. 13 Mass. 207: Hlanchard v. 
(ollrurn, 10 Mass. 345, per Parker, C.J.

A number of American authorities will be found collected in 
20 Am. ami Eng. Kneve. 974 and Freeman on Executions, ss. 118 
and 184.

This being the law at the time when tin* statutes in question 
were passed it is clear, 1 think, that the legislature never intern led 
to make any change in it by either the Registry Act or the Act 
with regard to sale of lands under execution. I quote the sections 
which it is suggested may apply.

T!k> Registry Act, R.S N.S. 1900, e. 137. s. 10:
A jiiilgmviil, h certificate of which is registered in the manner by this 

chapter provided in the registry of any district, shall, from the date of such 
registry hind and he a charge upon any land within the district of any person 
against whom such judgment was recovered, whether such land was acquired 
before <»r after the registering of such certificate, a» effectually and to the same 
extent as u registered mortgage upon such land of the same amount as the 
amount of such judgment.

The Interpretation Act, R.S.N.S. 1900, c. 1, s. 23 (12):
The expressions "land,” "lands.” "real estate” or "real property,” 

include res inactively hinds, tenements, hereditaments, and all rights thereto 
and interests therein.

N. S.

8. ('.

titJBINO.
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“Of the sale of lands under execution,” R.S.N.8. 1000, c. 170:
8. C. Sec. 1 (a). The expression “land” includes the possessory right and right
------ of entry of a judgment debtor, and also the interest of a mortgagor or am

Cicbri equitable interest in land which may, by the provisions of this chapter, t>e
Bvhino 8°1(1 under execution. 8. 3. The land of ever) judgment debtor may be sold

------ under execution after the judgment has been registered for one year in the
Harris, CJ. registry of deeds for the registration district in which the land is situated.

S. 5. Land subject to mortgage may be levied upon, sold and conveyed under 
execution.

If we t)6iir in mind that the courts had pointed out the diffi­
culties and anomalies which would result from holding that the 
interest of a mortgagee was salable under execution it is incon­
ceivable that the legislature would delit>erately change the law and, 
in effect, say, notwithstanding all the difficulties and anomalies 
referred to, the law shall l>e changed and all these difficulties and 
anomalies brought aland. Of course, I quite admit that if the 
legislature had plainly shewn by the language used an intent that 
the law should l>e changed and that the mortgagee’s interest 
should be liable to be sold under execution, it would be the duty 
of the courts to carry the law into effect. But it is clear that the 
legislature never intended anything of the kind, but quite the 
reverse.

They have passed Acts which specifically make the interest of 
the mortgagor liable to seizure and sale under execution and pro­
vision has been made by which the mortgage itself may be levied 
upon, but there is no specific provision dealing with the interest 
of a mortgagee. Under these circumstances it is manifest that 
the legislature never intended the Registry Act to have the effect 
suggested in the (Ireener case, and that statute cannot l>e construed 
as applying to a mortgagee’s interest. As 1 have pointed out. in 
equity a mortgagee has no real interest in the mortgaged premises 
and, therefore, it is impossible to say that the statute has the 
effect contended for. For the same reason the registration of the 
judgment bound nothing, and consequently the mortgage and 
debt having been assigned before the mortgage was levied upon 
or otherwise became Ixmnd by the judgment ; the plaintiff has 
lost any rights he had and there is nothing which a receiver could 
do if ap|K)inted.

For these reasons I would dismiss the ap|>eal with costs.
Rtuihie. e. j. Ritchie, F.J.:—1 adopt the decision of my brother Chisholm 

at Chambers as my judgment on appeal. The case of the Arem
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Scotia Mining Co. v. Greener, 31 N.S.R. 189, was heard liefore 
McDonald, C.J., Ritchie, Meagher and Henry, JJ. The decision 
of the court was delivered by Ritchie, J., l>eing concurred in by 
the Chief Justice and Henry, J. As to the point under the Registry 
Act Meagher, J., gave no opinion on the ground that it had not 
lieen fully argued at the bar. I am far from l>eing convinced that 
the decision of the court is not perfectly sound, but if I thought 
otherwise I would refrain from casting any doubt upon it. A 
decision of the court can only be overruled by the court. Until 
overruled, it is binding upon even* individual judge of the court. 
I think it my duty to he loyal to it. If I did not agree with the 
decision I would not be prepared to express that disagreement 
until the soundness of the decision was argued at the bar. In 
this case, an attempt was made to distinguish it. There was no 
argument that the case should he overruled. 1 would dismiss 
the appeal with costs.

Mellish, J (after setting out the facts)In my opinion, the 
appeal should be dismissed with costs. I am unable to see any 
ground upon which such an application could lie successfully made 
in a case like this. It is, I think, very clear that the mortgage 
debt is |>ersonal property, and if this l>e so, it cannot lie Inmnd by 
the recorded judgment. This debt could, it is true, have !x*en 
seized under execution in the hands of the mortgagee Indore lie 
parted with it. This was not done and I can see no ground what­
ever for following this debt in the hands of the assignee*. There 
are dicta in the case of N.S. Mining and Transportation Co. v. 
Greener, 31 N.S.R. 189, to the effect that a mortgagee has such an 
interest in land as may be taken in execution. If this lie so, it is 
clearly the mortgagee's interest only that can lie so taken and this 
interest only involves the right to hold the land as security for the 
mortgage debt. It is not apparent that any default has l>een 
made by the mortgagor which would entitle a resort to such 
security or call for the intervention of the court. See cases cited 
in 23 Cyc. (1900), p. 1307, n. 99, sulHitle “judgments.”

Russell and Dhysdale, JJ., concurred with Mellish, J.
Apjteal dismissed.

N. 8.

8. C.

Burino.

Hi'chi*, E. J.

Mellish. J

ItUHMll. J. 
Drysdale, J.
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PRUDENTIAL TRUST CO. v. MrQUAID.ALTA.

>1 ,iiiHunt

February 8. 1919.

Companies (§ IV C—117)—Advisory board—Duties to invbbtigate 
appi.k ationh—Application and valuator’s report apparently 
satisfactory—Negligence—Liability of company.

Members of an advisory hoard of a loan company whose duties arc to 
investigate the application and valuator's report, and who act without 
remuneration, are not liable for negligence, causing loss to the company, 
in recommending a loan based in part upon the personal standing of the 
applicant, the application and valuator's rc|M>rt being apparently regular 
and satisfactory, the loss tx-ing caused by the fraud of the local solicitor 
of the company who was also on the advisory hoard, but of whose fraud 
the other members were unaware.

Appeal by plaintiff company from a judgment of Ive**, .1.
S. H. W(hx1s, K.C., for appellant; N. I). Maclean, for respond­

ents Bulyea and Anderson.
Beck, J.: This is an appeal by the plaintiff company against 

the judgment of Ives, J., at the trial dismissing the action at the 
conclusion of the plaintiff’s case against the defendants Anderson 
and Bulyea.

The defendant MeQuaid did not defend. The case went to 
trial only against the defendants Anderson and Bulyea.

The action was one for negligence in recommending a loan, the 
defendants being the local Ixiard in Edmonton of the plaintiff 
company, a loan company.

Among the by-laws of the company there is one reading as 
follows:—

(16.) The Board of Directors may, from time to time, by resolution 
establish and ap|M>int local advisory boards or committees, consisting of such 
number of members, and to act at such places, in Canada or elsewhere, us the 
board may, from time to time, deem expedient, and may grant to such local 
boards or committees such powers of advising or directing the business carried 
on by the company, at all such places at which the company or the Imurd 
of directors may ap|>oint local managers or agents, as to the board may seem 
In.

Power given to pay such fees or remuneration to n en hers 
of advisory Iwmrds as the directors might, from time to time, con­
sider advisable.

By by-law (20), the general manager was given general charge 
and control of the business of the company and power to apjxiint 
all officers, en ployees, agents and servants of the company and 
fix their remuneration, subject to the general control and super­
vision of the Board of Directors.
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By-law (27) provides that even- offieer and employee entrusted 
with the funds or securities of the company shall give a Itond or 
other security satisfactory to the company for the faithful dis­
charge of his duties. The hv-laws did not define the duties of 
local managers or members of local advisory lxiards.

In October, hill, the general manager visited Edmonton. He 
had interviews with Bulyea, who was a “director” of the com­
pany, and arranged that Mcijuaid and Anderson should act with 
him in an advisory capacity in relation to loans. He says: “I 
explained that our principal business at the start would In* the 
loaning of moneys, and we would appreciate their advice anil safe­
guarding of the company’s interests that was practically all."

The general manager's action was con fini ed by the Imard at 
Montreal.

The general manager also says that suliscriliers for the com­
pany's shares had twen given to understand that local advisory 
Ixmrds presided over by a director would lx* up|*>inted and that a 
pamphlet was sent out to all shareholders containing a list of 
shareholders, the names of the directors (including the name of 
Bulyea), and the branch advisory or local lxiards. that of Edmon­
ton shewing the names of the three defendants. This pamphlet 
was sent out in October, 1912, that is. subsequent to the acts or 
omissions of the defendants complained of. Still later, apparently, 
the company sent out another pamphlet prepared by McQuaid in 
which the Edmonton Board was given as: Bulyea, chairman. 
Anderson, and McQuaid, secretary.

Mctjuaid was ap|X)iuted by the general manager, by letter, 
apparently in August. 1911, solicitor and “the company's repre­
sentative at Edmonton.”

In one of the* pamphlets Bulyea. in the list of directors, is 
styled “Hon. (î. H. V. Bulyea. Lieutenant-< lovcrnor of Allierta." 
as in fact he was: McQuaid, under branch offices and agencies, as 
solicitor ami representative; Anderson was in fact the manager of 
the Edmonton branch of the Union Bank, through which the com­
pany's business was transacted. It looks as if the hoard thought 
Bulyea would !>e a magnet and expected from him nothing more, 
as a member of the advisory hoard, than a mere ixtusuI of applica­
tions and reports and of Anderson the same, with the lienefit of 
any knowledge he might possibly have of the financial standing of 
any particular borrower.

347

ALTA.

8. C.

I’kvdentiai. 
Tarer Co.

M«<Jvaid.
Berk. I.



348 Dominion Law Reports. (45 D.L.R.

ALTA. No provision was made for the payment of fees or rémunéra-
8. C. tion to the members of the local board beyond the power to do ho 

Prudrntial contained in the by-laws, and it seems to have lieen contemplated 
Trust Co. that they should receive none until the company was in a position 
McQuaid. to pay a dividend.

Beoi,i j The particular transaction in respect to which the company
seeks to hold the defendants liable in this action is as follows:
A form of “application for loan” and “appraiser's report” pur­
porting to l>e complete and apparently satisfactory was presented 
to Anderson and Bul.vea by McQuaid, with a form of recom­
mendation attached which at his request they both signed. This 
recommendation read as follows:—
To the Prudential Trust Co. Ltd. Edmonton, Alberta, Aug. 21, 1912.

We, the undersigned, members of the local board in Edmonton, Albert a, 
hereby certify that we have investigated the application of Joseph Harkin 
for a loan of twenty-three hundred dollars and the valuator’s report on the 
same, and we hereby recommend a loan of twenty-three hundred dollars on 
security offered.

It was signed by all three defendants. The “ irloan
was a printed form. It hail a caption, “city property." It was 
filled out in the handwriting of McQuaid, who signed as witness to 
what purported to lie the signature of the applicant. The appli­
cant was descrilied as “of the City of Edmonton.” The property 
was described its being “in the City of Edmonton in the Province 
of Allierta ami being composed of lots 27 & 28 hi. 33'*—(here are 
marks which, only after being told that they arc intended for 
“W. L.” standing for a subdivision called “West Lawn,” am I 
able to recognize for what they are said to l>e)—then follow the 
words, “City of Edmonton.” Other statements contained in the 
application were: “Assessment, #1,600, land only.” “Insurance 
is for $2,300. will lie in Yorkshire ( ompany.” “The yearly rentals 
•re $300.” The P.O. address of the applicant is given as “ Edmon­
ton.” The “appraiser's report," which is on the same paper ami 
is signed by one Charles May as a valuator, against whom even 
now no suspicion of dishonesty is cast, states among other things 
that the punaise of the loan is to pay for the building; that the 
applicant owns “considerable Edmonton property”; that the 
roadway adjacent is “graded and plank sidewalk”; that as to 
heating and lighting there was a “furnace” and “electric light 
The land was stated to lie on Victoria St. The assessment wa-

^30847
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stated to be “SI,600, land only for 1912.” It was said to lie 
“occupied by owner,” to be easily rented and the rental exclusive 8. C.
of taxes to lx? $360. The value placed upon the land was $1,600; pRUDENTIAL 
on the buildings $8,000, making a total of $4,600. At the foot of Trcrt Co. 
the “appraiser's valuation” is a skeleton “diagram of property" MoQuaid. 
with the points of the compass shewn. “Victoria Ave.” is shewn bÜTi 
on the north side and “Jasper Ave.” on the south side of a block 
in which the two lots are delineated in the north-west corner.
Jas|>er Ave. is the main street of the city. Victoria Ave. is the 
next avenue to the south and is perhaps the most important 
nsidential street in the city.

The duty which the mendiera of the local advisory Ixiard 
assumed when signing their certificate of recommendation was to 
investigate the “application” and “the valuator’s report on the 
same/'

Confining oneself to the application and valuator’s rejxirt, 
everything seems regular and satisfactory and the lots are asserted 
directly or by inference in half a dozen ways to l>e in the City of 
Edmonton. In fact, they were beyond the city limits. In the 
city are numerous subdivisions which have local names which are 
given upon the registered and published plans—such as “ Nor­
wood,” “Delton,” etc. So that if the letters which arc now said 
to Ik* “W.L.” had l)een recognized they would not have suggested 
that the lots were not in Edmonton, even if they had not t>een 
followed by the words “City of Edmonton." It is true that the 
diagram puts Victoria Ave. north of Jasper Ave. instead of south, 
hut as the points of the con pass are printed it might well lx* sup­
posed that this was merely a slip. Any one familiar with the city 
would. I am satisfied, have said that any two lots lying anywhere 
between Jasper Ave. and Victoria Ave. assessed, without improve­
ments, for $1,600, and having upon them a dwelling-house worth 
$3.000 and insurable for $2.300, owned by a man known to the 
company’s valuator as “steady and industrious, punctual in his 
business transactions and likely to prove a satisfactory borrower, 
and owning considerable other Edmonton property ” would l>e 
excellent security for a loan of $2,300.

It is said that had the monitors of the local board looked at 
a map of the City of Edmonton they would not have been able to 
find any lots answering to the description. This is so; but under
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all the circumstances were they so negligent in not doing ho as to 
make them liable? I think not. On the face of the application 
and valuator’s report they were justified in recommending the 
loan. It had already been approved by McQuaid, who was not 
only the company's solicitor but its local representative, and by 
May, the companv's valuator, l>oth of whom, in my opinion. 
Anderson and Bulyea were justified in relying u|xm, inasmuch as 
having lieen appointed by the company they had l>een accredited 
by it as men of high standing, honesty and ability.

Neither Anderson nor Bulyea received or expected or were 
intended to receive any remuneration for their services. Then* 
was no office accommodation furnished for them, where they 
might be expected to meet and consult, and where the company 
might have supplied them with maps and plan? if it was thought 
these should Ik* made use of by them. That the Board of Direc­
tors attached little importance to such matters is shewn by the 
fact that when the application was considered in Montreal first bv 
its executive committee and then by the board, no reference was 
made to the map of Edmonton, although then» was one hanging 
upon the wall of the room at the time.

Subsequent events lead to the conclusion that the whole trans­
action was a fraudulent scheme of McQuaid. It looks as if the 
signature of the applicant is a forgery by McQuaid, and 1 surmise 
that May having made an honest inspection, possibly < f this, but 
probably of some other projierty, gave the result of his inspection 
orally to McQuaid, who pretended to put down truly the informa­
tion given, and having put it down falsely, had May sign the 
report on the sup|x>sition that McQuaid had honestly set down 
what he had Ixxm told.

In addition to all this, the loan recommended to Harkin was 
in fact made to one John J. Knoll without the intervention of 
Anderson or Bulyea, McQuaid forwarding a mortgage made by 
Knoll, an insurance policy, etc., and saying: “This application 
was sent through in the name of Joseph Harkin, but he was unable 
to sign the mortgjige as a certain deal which was pending did not 
go through. Mr. Knoll is a first-class man, however, and will 
prove just as satisfactory a borrower.”

There was no rejxirt upon the personal standing of Knoll cor­
responding to that upon Harkin. Had the application not been
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“■witched" in this way with the consent of the board at Montreal, 
it may be that, in the course of attempting to carry through the 
loan in the name of Harkin, McQuaid’a fraud would have lieen 
discovered.

In any caae, the plaintiff company has not shewn what is its 
final loss in connection with the loan.

In the result, 1 think the defendants Anderson and Bulyea are 
not liable to the plaintiff company: (1) hern tine the company has 
failed to shew sufficient negligence on their part in the perform­
ance of the duties they undertook to perform; (2) tiecauw the loan 
recommended was based in part upon the personal standin*' of 
Harkin, the applicant, and even if the property security turned 
out to l>e deficient, it does not appear but that the personal security 
of Harkin would have saved the plaintiff company from ultimate 
loss, and it would, in any case, lie for only the ultimate loss upon 
the totality of the security that Anderson and Bulyea would l>e 
liable and the burden of establishing the amount of the ultimate 
loss was upon the plaintiff company.

I would, therefore, dismiss the apical of the plaintiff com­
pany against the defendants Anderson and Bulyea, with costs.

Harvey, C.J., and Simmons, J., concurred with Beck, J.
McCarthy, J., concurred in result.

mcmillan v. city of Winnipeg.
Manitoba King’s Bench, Mathers, C.J.K.B. February 6. 1919.

1. Municipal corporations (6 II A—30)—Powers or—Only those dele"
GATED BY EXPRESS WORDS, OR NECESSARY IMPLICATION.

The only powers which a municipal corporation can exercise arc those 
granted hv express words, those necessarily or fairly implied in or incident 
to the powers expressly granted and those essential to tne accomplishment 
of the declared objects and purposes of the incor|Miration.

2. Municipal corporations (f II E—153)—Grants or money—Winter
sports AND PEACE CARNIVAL—-CtTRLINtl ASSOCIATION—Vl.TRA
vires—Sailors' Hemet Fund within power or.

Grants of money by the City of Wiuni|>cg to the ‘ Winter Sports and 
Peace Carnival" and to the “ Manitoba Curling Association" are l>eyond 
the (lower of the city, as they are neither grunts to “charitable institu­
tions" or for the entertainment of im|*irtant “guests” and so are not 
within secs. 5H9 and 590 of the charter of incorporation.

A grant to the “Mercantile Sailors' Relief Fund” is within the powers 
of the city, it being a charitable institution of a permanent character which 
has received the approbation of the Civic Charities Bureau (s. 700. 
suh-s. 198). The latter grant is not ultra tares as teeing contrary to 
b. 92 (2 and 7) of the B.N.A. Act although the objects to be relieved are 
outside the limits of the province.

I Re Homan and City of Toronto (1918), 45 D.L.R. 147, 43 O.L.R. 632. 
referred to.]
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K B.
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WlNNlPBCl.

Action for an injunction to restrain payment of certain grants, 
voted by resolution of the City Council.

A. J. Andrews, K.C., and F. M. Hurbidge, K.C., for plaintiff.
T. A. Hunt, K.C., and Jules Preu/ihomme, for defendants.
Mathers, C.J.K.B.:—This is an action by the plaintiff on 

behalf of himself and all other ratepayers of the City of Winnipeg 
for an injunction to restrain payment of the following grants 
voted by resolution of the council on Decern lier 0 last, namely: 
(1) $1,000 to the 1919 Winter Sports and Peace Carnival; (2) 
$15,(KM) to the Mercantile Sailors’ Relief Fund ; (3) $2.500 to the 
Manitoba Curling Association for year 1918-1919.

By the statement of claim exception was also taken to a vote 
of $5.000 to the ( 'itisens* ( ’hristmas Fund for Soldiers’ Families, 
but this objection was sulwequentlv waived, not as I understand 
it as an admission that the objection was not a valid one, but as a 
concession to the Itenefieiaries.

The matter now comes on by way of motion for an interim 
injunction, which by consent was turned into a motion for judg-

The sections of the charter relied upon as conferring the power 
to make the.e grants are the following:—

589— The council of the city may make provision for grants of money 
to charitable institutions of any character which have received the approbation 
of any civic charity bureau appointed under the provisions of this charter.

590— The council of the city may pay for the reception and entertainment 
of important guests and expenses incurred in matters pertaining to the interests 
of the corj)oration a sum not exceeding $10,000 in any one year, and the 
expendit ures of any moneys heretofore voted or paid for any such purposes 
are hereby validated and confirmed. The city shall be deemed to have alwa> s 
had the |towers contained in this section.

700—The city may pass by-laws not inconsistent with the provisions 
of any Dominion or provincial statutes.

(1) For the peace, order, good government and welfare of the city.
(198) For and for any and all purposes connected with the maintenance, 

organization and regulation of the Civic Charities Bureau, the duties of said 
bureau being to examine into the character and bond fidea of all charitable 
concerns seeking aid from the city or citizens.

The council of the city it a trustee of the funds of the corpora­
tion—Hours v. Toronto 11858), 11 Moo. P.C. 463, at 524; Pease 
v. Moosomin (1901), 5 Terr. L.R. 207, at 217, and as such it has no 
power or authority to apply these funds for any other object 
than such as the city charter contemplates: Att'y-Gcril v.
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Vestry of Bermondsey (1882), 23 Ch.D. (HI: Hart v. Macllreilh, 41 
N.S.lt. 351 ; affirmed by Macllreilh v. Hart (1908), 39 Can. K. B. 
8.C.R. 057; Davis v. Winnipeg (1914), 17 D.L.R. 400, 24 Man. McMillan 
L.R. 478; lie Homun and Toronto, 45 D.L.R. 147. v-( I P| HI-

The |K>wers which a municipal corporation can only exercise Winnipeg. 
are (1) those granted by express words; (2) those necessarily or Mgthere
fairly implie<l in or incident to the powers expressly granted; and CJ K B
(3) those essential to the accomplishment of the declared objects 
and purposes of the corporation—not simply convenient, but 
indispensable: Dillon, par. 237; He Homan and City of Toronto, 
supra.

S. 700 (1) may lie left out of consideration. That section 
only relates to the |x>wers to pass by-laws and these resolutions 
cannot lie supported by any authority derived from it. If the 
authority exists it must l>e found in ss. 589 or 590 or both.

As the considerations affecting each resolution are different,
1 promise to discuss them separately.

Dealing in the first place with the promised grant to the 
“ 1919 Winter Sports and Peace Carnival” I have lieen furnished 
with no definite information as to this carnival, or the organization 
by which it is promoted. 1 infer from its title and from the 
affidavit of Mr. Wallace that it is to lie a sporting event of some 
kind. It is plainly not a “charitable institution,” and the money 
is not to be used for the “entertainment of important guests,” 
because Mr. Burns, chairman of the ways and means committee, 
in his letter to the mayor applying for the grant says it is “to be 
used in connection with the arranging an attractive programme 
and advertising the event. ”

1 have no doubt the purpose the gentlemen promoting this 
carnival have in view is highly commendable, but, at the same 
time, I entertain a very clear opinion that it is lievond the ] lower 
of the council to use the city’s funds for the pur|M>se of assisting 
them.

1 will next consider the proposed grant to the Manitoba Curling 
Association.

It appears that the city has for a great many years made an 
annual grant in aid of the curling bonspeil held yearly in this 
city. The application for the grant for this year’s event was 
made in May, 1918, and when the city’s estimates for the fiscal
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year ending April 30, 1919, were being prepared, a sum to cover 
this grant was included in the amount appropriated for “special 
grants.”

The right of the city to pay out this money was opposed on 
four grounds.

In the first place, it is said, that the curlers who come to the 
city to attend the annual bonspeil are not “guests” of the city; 
secondly, if they are, they are not “important guests”; thirdly, 
the grant can lie made if at all, only after the expenses have lieen 
incurred; and fourthly, that the money would be used not only 
for the entertainment of guests but of residents of the city also.

1 do not think there is anything at all in ejections three and 
four. As to three, it appears to me the fair reading of s. 590 
is that the city n ay pay for the “reception and entertainment of 
important guests,” and may also pay “expenses incurred in 
matters pertaining to the interest of the corporation.” The word 
“and” is used disjunctively, the part of the sentence following is 
restricted to the payn ent of expenses already incurred in matters 
pertaining to the interest of the city, whereas the first part of the 
sentence is not so restricted. If money can lie used for the enter­
tainment of guests at all, I see nothing to prevent it l>eing voted 
in anticipation.

As to objection four, it is quite possible that whatever form 
the entertainment may take, resident curlers will participate, 
but the grant cannot he held void for that reason. It would be 
a sorry form of hospitality to leave the guests of the city to them­
selves, unaccompanied by any of the citizens.

As to the second objection, I think the question of “import­
ance” is one that must l>e left to the judgment of the council. 
It must determine the question as to whether or not a guest is 
or is not important, and it is not for the court to override the 
judgment of the council upon such a matter.

This brings me to the first and by far the most serious objec­
tion. The word “guests,” as here used, means, I think, people 
who are being received and entertained by the council itself in its 
official capacity. That such was the intention of the legislature 
becomes perfectly clear when the fact is recalled that s. 590 was 
passed for the express purpose of enabling the city to pay the 
expenses of a banquet tendered by the city council to the members
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of the local government and legislat ure which in Damn v. Winnipeg, 
mpra, this court held it had no power to do. The curlers who 
attend the annual bonspeil are not the guests of the city. They 
are merely visitors who come here to compete in this annual 
curling event, and who, while here, are treated to so*i e form of 
entertainment by the curling association. While being so enter­
tained, they are guests of the association, but at no time aie they 
the guests of the city as that term is used in this section of the 
charter.

The fact that this grant has l>cen paid annually for upwards of 
10 years without objection can make no difference. Unauthorized 
expenditure of money cannot lie validated by usage, however 
long continued.

In holding as I do that the council has no authority to make a 
grant to the curling association for the purpose stated, I do not 
wish to lie understood as condemning the proposed grant upon the 
merits.

There remains to lie considered the promised payment to the 
“Mercantile Sailors’ Relief Fund." The application for the grant 
was made to the council by the Manitoba branch of the Navy 
League of Canada, an organization incorporated by Dominion 
charter.

Its respectability is vouched for by the fact tliat it is under 
the patronage of their Excellencies the Governor-General and the 
Duchess of Devonshire and the Lieutenant-Governom of the 
nine Provinces of Canada. Its purposes and objects as set out 
in its charter are inter alia “to raise funds for the relief of British 
and Canadian sailors, for their dependents and for the sailors' 
hones, institutes and hospitals in Canada or throughout the 
Empire as may be decided upon by the Dominion council from 
time to time." And “to co-operate with any kindled society 
designed to promote the welfare of British ami Canadian sailors.”

The material filed by the city shows that the Navy league of 
Canada has been registered by the Dominion government and 
given authority to collect money as an authorized charity, and 
has l)een recognized as such in all its provincial divisions and local 
branches, throughout Canada, including the City of Winnipeg, 
and that it has taken over the work of the British and Foreign 
Sailors’ Society, and has taken steps to collect moneys which 
otherwise would have l)een collected by that societv.

MAN.
K. B.

McMillan

Winnipeg.

Mai hen-. 
J K



35b Dominion Law Reports. [45 D.L.R.

MAN. it is also stated that upwards of 10,(MX) British sailors of the
K. B. mercantile marine lost their lives during the war, leaving over

McMillan 40,000 dependents who receive no pensions from the government,
,, r and that it is for the relief of these dependents that aid from the City of

Winnipeg, city is asked. The material also shews that a campaign to raise 
Mathers, money for the purpose stated had l>een conducted throughout 
n j K.a. whole Dominion, including the Province of Manitoba, an-1

that the City of Toronto had voted $50,000 towards the fund. 
A deputation from the Navy League waited upon the Board of 
Control and subsequently upon the city council and explained 
the purpose for which a grant was asked, and it was after such 
explanation had been given that the resolution now objected to 
was passed.

To this grant the following objections were raised:—
1. The only “charitable institutions'’ which the council is 

authorised to aid are those of a permanent character, located 
within the city, and the objects of whose charity are within the 
city, or at least the Province of Manitoba, and the Navy League 
is not such an institution.

2. That the Navy league has not “received the approbation” 
of the Civic Charities Bureau.

3. If s. 500 is wide enough to authorize this grant, to that 
extent the section is ultra vires the provincial legislature as beyond 
the powers given the province by the B.N.A. Act, 92 (2) and (7).

I entertain no doubt but that the Navy league is a charitable 
institution of a permanent character, and is located within the 
city, but no doubt the principal objects of its bounty—the 
dependents of merchant sailors who lost their lives during the war 
are in England. Such being the fact is it one of the “charitable 
institutions” referred to in the section? The language of the 
section is: “charitable institutions of any character which have 
received the approbation, etc.” S. 700 (199) also deals with the 
question, and gives the right to pass a by-law “for granting aid 
to any charitable institution.” That sub-section however seems 
to contemplate aid to those belonging to or found within the city. 
S. 589 appears to be wider in its scope and authorizes aid to a 
charitable institution of “any character,” the only limitation 
being that it must be approved by the Charities Bureau. It is 
common knowledge that the city lias in the past voted sums of
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money for the relief of those outside the province on the occasion
of some great disaster, such as the San Francisco earthquake, the K. B.
Halifax explosion, etc. That fact would not of course strengthen McMillan
the defendant’s position, if such grants were plainly unauthorized, ,, v-

City of
hut it shews how the council in the past interpreted a section, the Winnipeg. 

meaning of which cannot be said to be entirely free from doubt. Mathere- 
Upon the best consideration 1 have been able to give, I hold that C, KB 
the language of the section is wide enough to authorize the council 
to make this grant, although the greater part of the money, if 
not all, is to be spent for the relief of those who reside outside the 
Province of Manitoba.

The second objection also raises a serious question. S. 700 
(198) authorizes a by-law to provide for the organization, main­
tenance and regulation of a Civic Charities Bureau, “the duties 
of said bureau being to examine into the character and bond fiilex 
of all charitable concerns seeking aid from the city or citizens, ” 
and such a bureau was created and is in existence. Neither this 
section nor 589 delegates to the bureau the duty of approving 
any particular grunt. Its authority is limited to examining into 
the “character and bond fides" of the concern seeking aid. Until 
the bureau has given its “approbation” to the concern, the city 
has no power to grant it money, but once that approbation is 
given, the whole responsibility for making or withholding a grant 
belongs to the council.

One of the methods adopted by the Navy League to raise 
money for the Mercantile Sailors’ Relief Fund was the holding 
of what has become known as a “tag day”; that is to say, women 
and girls are poste ! about the stieets selling tags of some descrip­
tion which the purchaser may wear *o shew that he has been 
"tagged” or has contributed to the cause for which collections 
are being made. By s. 30, added to “The Charity Aid Act ” by 
c. 10, s. 7 of the Acts of 1917, it was made unlawful to hold a 
“tag day” in Winnipeg unless authorized by the Civic Charities 
Bureau. The Navy League made an application for such authori­
zation to this bureau, and the necessary authority was given.
The plaintiff in this action is a member of the bureau and was 
present at the meeting when the Navy League application was 
considered, and knew that the money was to be collected for the 
relief of the dependents of sailors of the mercantile fleet who had

24—45 D.6.R.
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l>een killed or disabled timing the war. The secretary of the 
bureau was examined by Mr. Preudhomme, one of the counsel 
for the city, with respect to the application, and the following 
is an extract from liis examination:—

Q. Had you any knowledge of the character of the Navy League? A. 
Only in a general way.

Q. I mean did you find out as a result of this applicat ion? A. Oh, yes, 
we got audited statements as to the finances and that indicated the extern 
to which they had been operating.

Q. And the character of their organization? A. Yes.
Q. And did the bureau satisfy itself that it was a bond fide concern.’ 

A. The bureau through its sub-committee was satisfied with the returns.
Q. Who were on that sub-committee? A. It was composed of the 

chairman and the secretary.
Q. And you are the secretary? A. Yes, and Mr. Cox is the chairman
Q. And you satisfied yourselves as to the character and bona tides of the 

Navy League and of the purpose for which they were asking money? A. Yes.
Q. And you granted the permission? A. Yes
Q. That is, you approved of it? A. Yes.

It was urged that the bureau only approved of the Navy 
League for the purpose of a “tag day” and not for the purpose of 
receiving a grant from the city, as to which different considerations 
arise. I do not think the bureau has anything whatever to do 
with considerations affecting the wisdom or otherwise of making 
a grant; that is a matter for the consideration of the council 
alone. The bureau has fulfilled its entire function when it has 
certified as to the “character and bond tides" of any particular 
institution. It is then for the council alone to say whether a 
grant shall be made or withheld. In this case, the bureau was 
satisfied as to the character and bond tides of the Navy League 
and approved of it. That is all that was necessary to give the 
council power to consider its application for a grant. I do not 
think it makes any difference that the approval was given upon 
an application for leave to hold a “tag dag.” The money was 
to lie used for the same purpose, and the character and bond fides 
of the Navy League remained the same. I find, therefore, that the 
Navy league has “ received the approbation ” of the Civic Charit ies 
Bureau.

The third objection remains to be considered. It was argued 
that if s. 589 in terms authorized this grant, it is ultra vires as being 
contrary to s. 92 (2) and (7) of the B.N.A. Act. I fail to see what 
]>08sible argument can lie founded upon sub-sec. 7. A single 
grant to a charitable institution inside the province, although
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the objects to be relieved are outside its limits, cannot poswibly MAN- 
lie construed ns estnhlisliing or maintaining a charitable institu- K. B. 
tion outside the province. It is said, however, that sub-sec. 2 McMillan 
onlv authorises direct taxation within the province for provincial _ *'•

1 IM <il
purposes. In other words, that the provincial legislature has no Winnipeg. 

power to authorize taxation if the revenue therefrom is to lx1 sixuit Mather8
outside. That would be a very iiariow construction to give the C-, K B
words “for provincial purposes.” I do not think the decision 
in the Bonanza Creek case, 20 D.L.H. 273, [1916] 1 A.C. 566, 
requires them to be so construed. Ixml Haldane was careful 
to point out that he was speaking particularly with respect to the 
incorporation of companies with provincial objects. If the 
construction contended for were correct, it is difficult to see how 
the various provinces could maintain, as they do, agents-general 
in London, or immigration agencies there or elsewhere, or main­
tain exhibits of their products at fairs and exhibitions held 
outside the Province.

The cities and municipalities of Canada have in the past on 
numerous occasions made grants for the relief of those who had 
suffered from some great disaster. If the plaintiff's contention 
is sound, all these grants were illegal, and those who voted for them 
could be compelled at the suit of a ratepayer to make restitution; 
and the legislature of the particular province would have no 
power to validate them.

In Hart v. Macllreilh, .supra, the council of Halifax voted a 
sum of money to pay the expenses of the mayor of that city to a 
convention of a union of Canadian municipalities held in this 
city. The court held the grant illegal and pending the action an 
Act was passed by the Legislature of Nova Scotia legalizing the 
payment. According to the plaintiff's argument, the Act of the 
legislature was entirely futile, but it apparently did not occur 
to any of the counsel engaged or the judges of either the full court 
of Nova Scotia or of the Supreme Court to suggest that the Act 
was ultra vires. On the contrary, Graham, J., in the court below, 
and Maclxmnan, J., in the Supreme Court, both refer to the Act 
as having effectually legalized the payment.

In Dow v. Black (1875), L.R. G P.C. 272, it was held that an 
Act of the Legislature of New Brunswick, which authorized a 
municipality to give a bonus to a railway company for the building
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MAN. of a line from a jxiinf in the province to another point some distance
K. B. within the United States was within the capacity of the legislature.

McMillan The Province of Manitoba is vitally interested in the main-
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tenance of the British and Canadian mercantile marine. Thc\ 
supply the means by which alone its produce can find a market.

Mather*,
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The business of every exjiorter and importer, both rural and 
urban, largely de|>ends upon them. The prosperity of the province 
during the last 4 years was largely if not entirely due to the officers 
and seamen of the merchant marine. Any expenditure calculated 
to promote the efficiency of these1 sendees is in the interest of the 
province and a tax levied with that object in view is a tax “for 
provincial purposes” within the meaning of s. 92 (2) of the B.N.A. 
Act. If it is competent for a province to empower a municipalitx 
to Ixmus a railway company to build a line of railway from a point 
within to a point without the province, as was decided in Don v. 

Black (mpra), I can see no reason for thinking that it is not equally 
com]M‘tcnt for the province to empower the city to make the grant 
in question.

On the whole, I have come to the conclusion that the plaintiff 
must succeed as to the proposed grants to the “1919 Winter 
Sports and Peace Carnival” and to “The Manitoba Curling 
Association,” but that he fails as to “The Mercantile Sailors' 
Belief Fund. ”

Judgment will go for the plaintiff quashing the resolution 
authorizing the two grants first mentioned and for an injunction 
restraining the city from making these payments, with costs 
against the city, except such costs as were incurred with respect 
to that part of this claim which relates to the Mercantile Sailors' 
Belief Fund. The defendants are entitled to the costs occasioned 
by this latter claim to l>e taxed and set off against the plaintiff s 
costs. Judgment accordingly.

ALTA. FERGUSON v. KEMP.

8. C. Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck, and 
Simmons, JJ. February 6, 1919.

Bills and notes ($ V A—121)—Promissory note—Unendorsed—Left run
COLLECTION WITH AGENT—THEFT OF—PAYMENT MADE TO PERSON 
PRESENTING—DISCHARGE OF MAKER.

Where an unendorsed promissory note, which has been placed in the 
hands of a solicitor for collection, is stolen from his office and the maker 
pays the note in good faith to the person presenting it without notice of 
or reasonable cause to suspect that it has been stolen, such payment 
relieves the maker from liability on the note.
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Appeal by plaintiff from a County Court judgment in an action
on n promissory note. Affirmed. 

William Rea, for appellant.
8. C.

FEROUSON

Joseph A. Clarke, for respondent.
The judgment of the court was delivered by
Reck, J.:—The action is on a promissory note. The note was 

one made by the defendant payable to the order of the plaintiff. 
It was dated July 1.1915. It was placed by the plaintiff, so he says, 
in the hands of Mr. Brice, a solicitor, for collection—the plaimiff 
says about September 1,1910. Mr. Brice is not sure that the plain­
tiff left the note with him. It was not endorsed by the plaintiff. 
815 had been paid on account on July 10, 1910, and was noted on 
the back of the note. Mr. Brice wrote to the defendant 2 or 3 
letters demanding payment to which he received no response. 
Nothing was done till some time early in 1918, when the plaintiff 
called on the defendant and was told by him thr lie had paid the 
note and they went together to Mr. Brice’s office and produced 
the note.

Briefly the defendant's story is as follows: A few days liefore 
February 10, 1917, a man came to his house saying that he was 
collecting for Mr. Brice and had the note and wanted payment. 
The defendant did not then ask to see the note but said that he 
was going to have a sale in a few days and would settle after the 
sale. The man came back after the sale, produced the note from a 
pocket-book in w hich there appeared to lie other notes. The defend­
ant paifl the amount of the note and interest—overlooking and 
forgetting the previous payment of $15, which in fact had l>een 
paid bv his wife, and was given the note, which he retained in his 
jxissession up to the time of the trial. The man signed a receipt 
on the back of the note reading “Received $194.30, E. Brice, per
JR.’

Mr. Brice says that he has no recollection of the note being 
left with him though he recognizes his handwriting upon it made 
when the plaintiff first spoke to him about it, but that if left with 
him it would w hen in his possession be kept with other notes which 
he had for collection in a note-case which was kept in his safe; that 
this note, when he came to look for it on the occasion, in 1918, when 
the defendant came in to say he had paid it, appeared to be the 
only one missing from the case: that there were no signs of a 
burglar)- at any time in his office.
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Mr. Brice says, speaking of the time when the defendant paid 
the note:—

At this time 1 just had two stenographers in the office. I didn’t have am 
student or ary man assistant. Anyway, I never authorized any one outside 
my office to collect any note or other claim in Edmonton in this case or any 
other case; in fact, it is not the custom of my office to have a student make 
liersonal duns; we do it by correspondence, even in the city. In exceptional 
circumstances myself or a student has, but it is very rare.

He said he had never had any one in his office whose initials 
were “ J.R.” He had no knowledge of course how or by what means 
the note was taken from his safe.

There appear to l»e American decisions to be found in the 
digests and text l»ooks both for and against the proposition that 
the maker of the note, inasmuch as it was not endorsed and thus 
made payable to bearer, would lie discharged in such a case. 
Daniel on Negotiable Instruments, sub-s. 1230 (a) seems to favour 
the negative.

It seems to me that the affirmative is the sounder view and is 
more in accordance with English authority such as it is.

Chichester v. Hill (1882), 52 L.J.Q.B. 160, was the case of a 
negotiable instrument payable to bearer. It was stolen. It passed 
into the hands of the defendant bond fide and for value. The 
court held that the plaintiff from whom it was stolen could not 
recover it from the defendant. The court, at p. 162, pointed out 
that:—

At common law, the larceny of a chattel did not alter the ownership; 
the owner waa entitled to recover it, if he could. But there was this curious 
provision, that unless the thief was attainted by appeal of felony at the suit 
of the owner on fresh pursuit, the property was forfeited to the Crown. If 
the thief was attainted of felony, the owner then had his property restored to 
him; and that was the only mode of recovering his property at that time. 
An indictment of the thief at common law did not enable the owner to get 
back his property.

After s<) tie changes in the law, a statute was passed from which, 
evidently, was taken s. 1050 of the Criminal Code* which provides 
for an order for restitution of stolen property by the court trying 
the charge which, however, contains the proviso that:—

If it appears before any award or order is made, that any valualtle security 
has been bond fide paid or discharged by any person liable to the payment 
thereof, or being a negotiable instrument has been bond fide taken or received 
by transfer or delivery, by any person, for a just and valuable consideration, 
without any notice or without any reasonable cause t,o suspect that the same 
had, by any indictable offence, been stolen, or, if it appears that the property 
stolen has been transferred to an innocent purchaser for value who has



45 D.L.R.] Dominion Law Reports. 363

acquired n lawful title thereto the court or tribunal shall not award or order 
restitution of such security or property.

The court in Chichester v. Hill, in deciding upon the English 
statute in the same terms, said that, in its opinion, this proviso 
was intended to protect the bond fid* holder of such a security not 
only against an order for restitution but against all proceedings. 
It is jierhaps as well to note that, under the practice requiring a 
party suing upon a lost negotiable instrument, he would ordinarily 
lie required to give indemnity, notwithstanding that the instrument 
was not capable of lawful negotiation without endorsement. 
Crowe v. Clay (1854), 7 Ex. 004, 156 E.R. 258, and see cases cited 
in Chalmers on Bills of Exchange, notes to s. 70.

“Valuable security” includes a promissory note: Code s. 2, 
clause (40)—that it does so is said by implication in the proviso 
quoted—and 1 think that “negotiable instrument" in the proviso 
includes an instrument capable of lieing lawfully negotiated upon 
endorsement; that is its popular meaning.

According to the experience of myself, and I lielieve of the 
other members of the court, it is not in accordance with custom 
that notes placed in the hands of a solicitor or a collection agency 
for collection are endorsed either in blank or socially by the payee, 
although it is said in Daniel (par. 1230a) that in the United States 
of America “nothing is more common."

Mr. Brice was the plaintiff's agent to collect the note. The 
most reasonable inference from the facts proved, is, it seems to 
me, that the note was got from either the plaintiff or Mr. Brice's 
custody by some one unknown by a means probably amounting to 
theft within the definition given by s. 347 of the Code.

If it came into the possession of the man who took payment 
of it from the maker otherwise than by theft it seems likely that 
it was in consequence of negligence on the part of the plaintiff or 
someone in the employ of Mr. Brice for which his client rather than 
the innocent debtor should suffer.

The defendant in paying the note undoubtedly did so bond fide 
and “without any notice and without any reasonable cause to 
suspect that the same had, by any indictable offence, been stolen.” 
(Code s. 1050).

For the reasons indicated my opinion is that the defendant is 
not liable upon the note.

ALTA.

S. C.
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The question of stolen goods, as distinguished from valuable 
securities and negotiable instrumenta, is dealt with by the English 
Sale of ( ioods Act, 1893, s. 24, but this section is omitted from our 
ordinance. The law and its history will lie found in the cases not cm l 
in Chalmers Sale of Goods Act under that section.

In the result the appeal should l>e dismissed with costs.
Appeal dismissed.

MARTINELLO & Co. v. McCORMICK.
A'oru Scotia Supreme Court, Harris, C.J.. Russell, Longley, and Drysdalr.././ 

Ritchie, E.Jand Mellish, J. January 11, 1919.

Intoxicating liquors ($ III H—90)—Shipped into prohibited area and 
paid for—Property or purchaser—Liability to seizure— 
Nova Scotia Temperance Act (N.S. 10 Edw. VII. c. 2).

After intoxicating liquor has been shipped into a prohibited district, 
been paid for and become the property of the purchaser, it is liable to 
seizure under the Nova Scotia Temperance Act (10 Edw. VII. c. 2), 
although purchased in another province, consigned to the order of the 
shipiier. and seized while in the custody of the station agent of a govern­
ment railway. The liquor being the property of the plaintiff when seized 
by the insjiector, s. 4 of the Act does not apply.

Appeal from the judgment of Chisholm, J., in favour of plain­
tiff in an action of replevin brought by plaintiff against the inspector 
appointed under the N.S. Temperance Act for the City of Sydney 
and the stipendiary magistrate for said city for the return of a 
number of cases of gin shipped to Sydney by a Montreal firm, 
consigned to its own order, and seized while in the custody of the 
station-agent of the government railway at Sydney. Reversed. 

Finlay MacDonald, K.C., for appellant.
A. D. Gunn, K.C., for respondents.
Harkis, C.J.:—The plaintiffs ordered 40 cases of gin from 

Boivan, Wilson and Co. Ltd., Montreal, which were shipped to the 
order of Boivan, Wilson k Co. Ltd., the bill of lading being indorsed 
and attached to a bill of exchange drawn by the shippers on the 
plaintiffs and to be delivered on payment of the draft.

On March 17, 1917, the plaintiffs went to the Bank of Nova 
Scotia, paid the draft, and received the bill of la.ling.

The trial judge has found that whilst the plaintiff’s agent was 
at the bank, and before he returned to the railway station, the 
inspector, under the N.S. Temperance Act, seized the liquor unde? 
the provision of s. 36 of c. 33 of the Acts of 1911 as amended by 
c. 46 of the Acts of 1913.
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An information was laid before the stipendiary magistrate 
of the City of Sydney, and after investigation, an order for the 
destruction of the liquor was made on August 27, 1917, by the said 
stipendiary magistrate under the provisions of s. 36 of <\ 33 of the 
Acts of 1913.

On August 4, 1917, the plaintiffs issued a writ and in the 
statement of claim delivered on Oetolier 9, the plaintiffs allege that 
the inspector unlawfully seized and carried away from the ( 'anadian 
government railway station at Sydney the 40 cases of gin of the 
value of $200. the property of the plaintiffs. In the meantime, 
the gin had been replevied by the plaintiffs as owners under an 
order, and the plaintiffs had previously on July 31, 1917, by their 
solicitor, demanded the gin, claiming it as the property of the 
plaintiffs. Prior to the payment of the draft, ami before the goods 
arrived, the plaintiffs had notified the station-agent that they 
would not accept the goods, which would be returned to the 
shippers. The trial judge has found the following facts: (1) That 
the liquor was at the time of its seizure on the premises of the 
Canadian government railways at Sydney and was there found by 
the inspector and that he reasonably lielieved it was to lie sold or 
kept for sale in contravention of the N.S. Temperance Act.
2) That the plaintiffs had no genuine intention to return the 

liquor.
Those findings are in accordance with the evidence and are not 

questioned. The judgment of the trial judge proceeds upon the 
ground that the seizure and sale of the liquor by the inspector 
affected a bond fide transaction in respect to liquor lietween a 
]>erson in this province and a person in another province within 
the meaning of s. 4 of the N.S. Temperance Act, 10 Edw. VII. c. 2.

S. 4 reads as follows:—
This part shall not affect any bond fide transactions in respect to liquor 

between a person in any portion of the province in which this part is in force 
and a person in another province or in a foreign country.

As was pointed out by Graham, C.J., and other judges in 
Kelley & (ilassey v. Scriven (1910), 28 D.L.R. 319, 20 Can. Cr. 
Cas. 187, 50 N.S.R. 90, that section was inserted because, under 
certain decisions of the Privy Council, it would lie ultra vires the 
provincial legislature to pass legislate n to prevent the transactions 
mentioned in s. 4 from taking place.

25—45 d.l.r.
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8j W'ith deference, I find myself unable to agree with the trial
S. C. judge that this section is applicable. While it is true that the 

Mabtwbllo liquor had been bought in another province and shipped to Nova 
& Co. Scotia, it is also true that, when the plaintiffs paid for it after its 

McCormick, arrival in Sydney, the transaction lietween the Montreal shippers 
Harris, c.j. and the plaintiffs was at an end. The liquor was then in Sydney

and the property of the plaintiffs who had the title, and it became 
liable to seizure. The whole theory of the plaintiff’s" case is that it 
was their liquor when seized by the inspector, and if it was, then 
there was no transaction (bond fide or otherwise) between a person 
in another province and a person in this province to lie affected.

If it was not the plaintiffs’ liquor, they cannot maintain the 
action.

1 think the appeal should lie allowed with costs and the action 
dismissed with costs.

Russell and Longley, JJ., agreed with Harris, C.J Rueeell, J.
ixmgiev, j.
Drysdaie, j. Drysiiale, J. :—I would allow the appeal and dismiss the action 

herein.
1 do not think s. 4 of the Temperance Act has any application. 

The t ransit was at an end and the only enquiry really was, was the 
gin held in Sydney for sale? I think the provisions of the Temper­
ance Act apply and are a complete answer to the plaintiffs' action. 

Ritchie, E.J., concurred with Drysdale, J.
Mellish, J., agreed with Harris, C.J.

Appeal allowed.
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DOMINION CHAIN Co. V. McKlNNON CHAIN Co.
Supreme Court of Canada, Davies, C.J., and I ding Ion, Anglin, lirodeur and 

Mignault, JJ. February 4, 1919.

Patents (§ I—1)—Place or manufacture—Assembling of parts—New
INVENTION.

A patented article made in the United States in detail in the sizes 
required in accordance with s|>ecific orders, the parts merely being joined 
together in Canada, is not manufactured nor constructed in Canada within 
the meaning of the Patent Act, R.S.C. 1900, c. 09, s. 3N.

The one feature of placing at right angles instead of diagonally, as in 
other grip trends patented, the chains connecting the side chains of the 
grip treads is not a new and useful improvement in grip treads for pneu­
matic tires.

[Dominion Chain Co. v. McKinnon Chain Co. (1918), 38 I).l-.lt 345, 
annotated, affirmed.)

Appeal from the judgment of the Exchequer Court of Canada, 
38 D.L It. 345. 17 Can. Ex. 255, dismissing an action for damages 
by infringement of the plaintiffs’ patent and declaring the patent 
void. Affirmed

Russell Smart, for appellants.
J G. Gibson, for respondents.
Davies, C.J.:— I concur with Anglin, J.
Idington, J.:—The appellant, as the assignee of a patent 

obtained by one Weed, a resident of New York State, on December 
20, 1004 in response to a petition praying for the grant thereof, for 
an alleged “new and useful improvement in grip treads for pneu­
matic tires,” sought in the Exchequer Court to restrain respondent 
from infringing its alleged lights under said patent.

It was met by two defences amongst others: first, that the said 
patent if ever valid had been rendered null by reason of failure to 
comply with the requirement of s. 38 of the Patent Act rendering 
it obligatory upon a patentee to manufacture the article covered by 
a patent; and instead of doing so importing said article into 
Canada; and secondly, that the patent hud always been void. 
Both of these defences have been, as 1 think rightly, maintained by 
the trial judge, Cassels, J., and the action dismissed.

As 1 agree entirely with the reasons assigned by the judge, 1 
only desire now to add thereto a few remarks suggeste 1 by the 
course of the argument here.

And what 1 am about to say I intend to apply to and cover, so 
far as applicable thereto respectively, each of the,said defences. 

Counsel for appellant claimed that the obligation relative to 
26—45 d ur.
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manufacture had been complied with by an assembling of the 
chains imported and fitting them together with the hook fastenings 
which required only the application of an ordinary tool and very 
little lalnwr, evidently an infinitesimal fraction of what is involved 
in the manufacture of the grip tread for pneumatic tires.

It seems to me the determination of the question thus raised 
must turn upon the nature of the patent and what the alleged 
inventor claimed to have invented and covered in his application 
for a patent, and especially by the terms of the specifications 
therein.

Originally there were fourteen specifications in Weed's appli- 
cation of what he “ claimed and desired to secure by letters patent."

The majority of them were disclaimed by the appellant filing 
a disclaimer on November 2, 1917, over G months after this action 
had been initiated and the pleadings were at issue.

Of those remaining, counsel selected, in argument here, the 
tenth as that upon which he felt he might with most safety rely. 
It reads as follows:—

10. A reversible grip tread for elastic tires comprising two parallel length­
wise chains composed of comparatively short links, and parallel cross chains 
at right angles with and linked to the lengthwise chains.

I pointed out to him that by these very terms the patented 
article so described ns a “reversible grip tread for clastic tires," 
etc., seemed to be a thing capable of manufacture in Canada and 
thus fitted to complete and render imperative the obligation 
imposed by s. 38, on pain of nullification of the patent.

The answer made was that it was only an improvement upon 
what was well known in the market that in fact was now claimed.

And then, in reply as to what the improvement consisted of, 
counsel pointed out the fitting of the cross chains so that they would 
run at right angles across the tire instead of diagonally as in 
accordance with the specification in an application made by some­
one else for an earlier patent granted by the United States.

It does not seem to me, however ingenious, that this gets the 
appellant out of its difficulties on the score of non-manufacture.

It is not as an improvement that the invention is claimed in a 
single line of its specifications. It is a complete whole that they 
each and all aim at a definition of.

And the very obvious purpose of the application was to claim 
an invention of the whole.
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The objects of the invention are set out as follows :—
The object of my present invention is to provide a flexible and collaiwible 

grip or tread composed entirely of chains linked together and applied to the 
hides and periphery of the tire, and held in place solely by inflation of the tire, 
and which is reversible so that either side may lx* applied to the periphery of 
the tire, thus affording double wearing surfaces.

These grips or auxiliary treads are adapted to lx* applied to the traction 
or driving wheels of automobiles, and one of the im|M>rtant objects is to enable 
any one, skilled or unskilled, to easily and quickly apply the auxiliary tread 
when needed by partially deflating the tire and then placing the grip thereon, 
and finally, reinflating the tire to cause the transverse chains to partially 
imbed themselves into the periphery of said tire, whereby the auxiliary tread 
or gripping device is firmly held in o|x*rative position against circumferential 
slipping on the tire.

Another object of equal importance is to construct the auxiliary grip or 
tread in such a manner that it may lx collapsed into a minimum space when 
not in use to be carried in the vehicle, and owing to the fact that it is con­
structed of chains with comparatively short links, it will be apparent that it 
may be compressed into a very small space, and therefore can be placed under 
the seat or in any other available receptacle in the vehicle.

Some minor objects in drawing detail» arc given which in no 
way help apjiellant in this regard.

Nor does the usual introduction, common to all such appli­
cations, of “certain new and useful improvements” help.

There is in short nothing than can lx1 said to point specifically 
to any improvement on old grip treads as the purpose of the 
inventor. And this is not the case of an application for a patent of 
a combination of old, well-known devices lieing applied to a new 
object, and an improvement of that character.

The only claim either expressly or impliedly made in way of 
combination is that made in the 7th specification, which is a com­
bination of the specified grip tread with the pneumatic tire.

Nor can the combination to lie patented lx* found, as has been 
found in some cases, by a consideration of the scope and purpose of 
the whole application, to be either expressly or impliedly in a 
claim for a mere improvement.

It is a claim for the whole article as a new invention that is 
made and hence not of an improvement that is entitled to be 
protected by a patent .

I would refer to Terrell on Patents, 4th ed., under the heading 
of “The Complete Specification" and the cases cited therein, and 
especially the language of Buckley, J., in British United Shoe Co. v. 
Thompson (1904), 22 R.P.C. 177, at p. 198, quoted therein, pp. 155
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and 156, for I venture to think the pith of the relevant law necessary 
for us to consider is well summed up in the last sentence of that so 
quoted, as follows:—

The whole is summarised in a few words by saying that the patentee 
must shew what is the new thing that he claims.

Assuredly the patentee in this case has failed entirely in shewing 
that the new thing lie claims is the alleged simple improvement 
counsel is reduced by force of circumstances to contend for.

If that had been all that had been claimed and specified as his 
claim, a very nice question might have arisen as to what, if any­
thing, had to lie manufactured in Canada. And another nice 
question as to whether it was not so impalpable as to be impossible 
of definition or when defined so evidently simple in its character 
as to render it impossible to claim it as a novelty.

I repeat it is, with tiresome reiteration, made manifest by the 
14 claims set forth in the original specifications that what the 
alleged inventor had in mind was a whole article, easily capable of 
manufacture in Canada, and nothing of that kind having been 
attempted within the prescribed time, the patent should he held 
null.

The argument so fully and forcibly set forth in appellant's 
factum founded upon the extensive usd of the article and the 
attendant prosperity arising therefrom, I respectfully submit, 
appears most fallacious when we use that common knowledge we 
are permitted to resort to relative to the recent advent of the 
automobile and its remarkably rapid progress in becoming an 
article of common use.

That, and not this adoption of the right angle crossing of a 
gripping chain, is the result of the expansion of trade in and 
manufacture of such devices as the patentee claimed.

Common knowledge again tells us that in manifold ways the 
parallel fines of ridges on a wheel, crossing it at right angles when 
intended to furnish it with a gripping capacity, was older than 
automobiles and in common use in many mechanical applications 
of the use of power.

It was not the need of inventive faculty that prevented that 
exact adaption of a well-known gripping device such as a litige 
across a wheel, but the application thereof by means of metal 
across a rubber wheel in such a way as not to destroy the rubl>er 
that was the thing that was wanted.
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The chain device of the Parsons’ patent, which I take the 
liberty of thinking the patentee here in question appropriated, 
because that was not patented in Canada, and made the foundation 
of his patent got here in question, furnished what was really needed.

The fact that Maxim’s attempt to construct a leather grip for 
a bicycle a few weeks anterior to the patent in question was tried 
transversely and, I imagine, more nearly at right angles than the 
grip in question, shews how naturally the mind turned that way 
would resort to the parallel right angle traversing the wheel in 
solving what was in question.

It was the choice of material and the least hurtful mould thereof 
that really was the puzzle, and that was solved by Parsons’ ample 
demonstration anticipating and destroying any foundation for the 
claim in question.

He, however, apparently had the accomplishment of some 
other objects in view as well as the gripping, as his specifications 
plainly shew, and hence the diagonal shape he specified instead of 
the usual transverse ridge for the chains running.

There was nothing left for the alleged inventor here in question 
except to copy two old things. Indeed, everything he used or 
claimed to use had long been in one form or another anticipated; 
und of a patentable combination he never had the faintest con­
ception.

I think the appeal should be dismissed with costs.
Anglin, J. :—The material facts of this case appear sufficiently 

in the report of the judgment of the Judge of the Exchequer Court, 
38 D.L.R. 345, 17 Can. Ex. 255, from which the plaintiff appeals. 
Although the claims in the Weed patent remaining after full effect 
is given to the disclaimer filed by the plaintiff, on November 2, 
1917—Nos. 4, 7, 9, 10 and 12—as I read them cover much more 
than the mere disposition of “parallel cross chains at right angles 
with and linked to the lengthwise chains,” mentioned in claim 
No. 10, the appellant now would limit the patented invention 
solely to this arrangement of the cross chains at right angles to the 
side ch lins. I assume that this feature is claimed by the phrase 
“extending transversely the shortest distance across the tread of 
the tire,” in claim No. 4, and by the words, “extending from 
anchor to anchor directly across the periphery of the tire,” in No. 7. 
In No. 9, however, there is not even a veiled reference to the right-
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angled arrangement of the cross chains. They are describe! 
merely as “cross chains parallel with each other and connecting 
the lengthwise chains.” They might be at any angle—right, 
acute, or obtuse—provided all were at the same angle to the side 
chains. In No. 12 the description is “cross chains disused at 
substantially right angles to the lengthwise chain.”

In a very recent case, IMts v. ReichtnUrg (1918), 35 R.P.C. 1 
Younger, J., held a patent void liecause the particular idea or 
device relied on as the novelty was not set forth in two of the 
seven claims and the specification in some of its descriptions of the 
patented articles—in that case a wrist watch strap—also omitted it. 
Here the right angle feature is only mentioned once in the si>ecifi- 
eation and then not in the vital part of it but merely in a paragraph 
descriptive of a figure said to lie shewn as demonstrating or 
illustrative of “the practicability of my invention.” Reading the 
specification as a whole, the right angle feature would appear to lie 
quite unessential and a mere accident in the illustration and the 
idea that that was the real invention claimed certainly would not 
occur to one.

The patentee declares that.
The object of my present invention is to provide a flexible and collapsible 

grip or tread eom|M>sed entirely of chains linked together and applied to the 
sides and periphery of the tire, and held in place solely by the inflation of the 
tire, and which is reversible so that either side may be- applied to the periphery 
of the tire, thus affording double wearing surfaces.

Another object of equal importance is to construct the auxiliary grip or 
tread in such a manner that it may be collajieed into a minimum space when 
not in use to be carried in the vehicle, and owing to the fact that it is con­
structed of chains with comparatively short, links, it will be apparent that it 
may be compressed into a very small space, and therefore can be placet! under 
the seat or in any other available receptacle ... in the vehicle.

The end links at one side of the (lateral) chains are of special con­
struction.

Flexibility in all directions, reversibility, and compactness 
were the objects.

Cassels, J., has pointed out other features of the invention of 
importance as descrilied in the patent which have been wholly 
discarded. Claims No. 7 and 9 are as follows:—

7. In combination with a pneumatic tire, a reversible gripping device 
comprising endless anchors disposed at opposite sides of the tire and flexible 
circumferentially, and flexible members extending from anchor to anchor 
directly across the periphery of the tire and secured to said anchors.

9. A reversible grip tread for elastic tires comprising two parallel length-
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wise chains, and additional cross chains parallel with each other and con­
necting the lengthwise chains.

How is it possible in view of these claims to maintain that the 
disposition of the cross chains at right angles to the side chains is 
the entire invention patented, or even an essential feature of it? 
In my opinion the invention claimed and for which the patent 
stands is much wider and covers the entire grip-tread. The idea 
of confining the patent to the feature of right-angled connections 
between the cross and side chains was purely an afterthought 
resorted to in an attempt more ingenious than ingenuous to meet 
the difficulty presented by non-manufacture and importation of 
the invention as descrilied by the patentee in the specification 
and in the claims which his disclaimer did not remove from the 
patent.

Confessedly, however, this feature of cross chains at right angles 
to the lateral or anchor chains is the only novelty to which the 
patentee could lay even the semblance of a fair claim in view of the 
Parsons’ patents (British and American) for a grip-tread consisting 
of side chains with transverse chains attached thereto. Although 
Parsons in the specification of his Vnited States patent descrilied 
the cross chains as passing “diagonally across the tire,” the claims 
of that patent are not confined to that construction. Under them 
the cross chains might l>e placed at any angle to the side meinliers. 
In his British patent the cross chains are descrilied merely as 
“fitting loosely over the jieripherv of the tire and passing from side 
to side across the tire.”

In his illustrative figures shewing “modes of construction and 
classifications” the cross chains appear as passing diagonally 
across the tire. In tx>th patents, however, he distinctly says: 
“I do not limit myself to any particular construction of chains.”

The defendant's chief witness, Prof. Carpenter, speaking of the 
Weed patent, says that, “a departure not exceeding 10 or 15 
degrees from the right angle would not l>e a practical variation.” 
Yet it would lie within the Parsons’ patent.

Having regard to all these facts, I am of the opinion that the 
plaintiff's patent is impeachable on the grounds of want of novelty 
and anticipation, as well as for failure to disclose and claim as the 
invention patented the feature which is now solely relied on. I 
express no opinion on the question whether the arrangement of
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cross chains at right angles to the side chains was a patentable 
invention.

I also think the defendant’s patent has been avoided under 
clause (b) of s. 38 of the Patent Act by importation.

(6) If, after the expiration of twelve months from the granting of a 
patent, or an authorized extension of such period, the patentee or patentees, 
or any of them, or his or their or any of their legal representatives, for the 
whole or a part of his or their or any of their interest in the patent, import or 
cause to be imported into Canada, the invention for which the patent U 
granted, such patent shall he void as to the interest of the person or persons 
so importing or causing to be imported. 3 Edw. VII. c. 46, s. 4.

In United Telephone Company v. Dale (1884), 25 Ch. I). 778, 
Pearson, J., is reported, at p. 782, to have said:—

If there was a patent for a knife of a particular construction, and an 
injunction was granted restraining a defendant from selling knives made 
according to the patent, and he was to sell the component parts so that any 
school boy could put them together and construct the knife, surely that sale 
would be a breach of the injunction.

In Dunlop Pneumatic Tyre Co. v. Moseley (1904), 21 ll.P.C. 
274, ut p. 280, Vaughan Williams, L.J., approves of this statement 
of the law, adding:—

If you arc in substance selling the whole of the patented machine, I do 
not think that you save yourself from infringement because you sell it in 
parts which are so manufactured as to be adapted to be put together.

In E. M. Bowden*8 Patents Syndicate v. Wilson (1903), 20 
R.P.C. 644, a sale of all the component parts of a patented brake 
was held to be a violation of an injunction protecting the patented 
invention. I find the observation of Pearson, J., in the Dale case 
(1884), 25 Ch. 1). 778, cited with approval in Frost on Patents, 
vol. 1, at p. 377, and Fletcher Moulton on Patents, at p. 161.

The imjiortation of all the component parts of the patented 
invention ready to be put together by some very simple process 
would, in my opinion, constitute an infringement of the patent 
quite as much as would the sale of the same parts. The importa­
tion of them by the holder of the patent would entail its avoidance 
under clause (b) of s. 38 of the Patent Act. See also Fisher and 
Smart on Patents, pp. 148 et scq. But without condemning it, I 
wish especially to guard myself against being committed to an 
indorsement of the first paragraph on p. 152, expressing the personal 
view of the authors of the work last cited as to the effect of the 
importation of “anything on which lalxmr has lx*en done to 
particularly adapt it to use in the invention.”
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The decision of Burbidge, J., in Anderson v. American Dunlop 
Tire Co. (1890), 5 Can. Ex. 82, is an authority against their view.

But we are dealing not with a case of the importation of one or 
more of the component parts of the patented article, but with the 
importation of all the component parts “together in such a form 
that they can easily be made into the combination.”

1 have not overlooked the cases of Sykes v. Howarth (1879), 
12 Ch. D. 820; and Townsend v. Hounirth (1875), 12 Ch. D. 831. 
The Townsend case was not a case, such as this is, of supplying all 
the component parts of the invention—parts specially manufactured 
according to specifications in sizes and lengths and with appro­
priate attaching fitt ings, the whole as manufactured being suitable 
and suitable only for the making of the patented invention. The 
Sykes case is merely authority for the general proposition that 
“selling articles to persons to be used for the purpose of infringing 
a patent is not an infringement of the patent.”

Here, according to the evidence, the side chains with hooks 
attached, and the cross chains with hooks attached, all made to 
order and of particular sizes—“manufactured to the proper 
lengths”—being all the component parts of the plaintiff's chain 
tire grip were imported “adapted to be put together” by a simple 
process which “any school l>oy,” if endowed with sufficient strength 
could apply. All that was done in Canada was the insertion of the 
hooks of the cross chains in the links of the side chains and the 
damping or nipping of these hooks together by the use of a heavy 
pair of pincers. That this, if not actually inconsistent with his 
significations, was, at least, not regarded by the patentee as an 
essential ojieration in constructing his invention is shewn by the 
following extract from the specification:—

I also contemplate detaching the cross chains from one or both of the 
parallel chains by making an open link or hook connection, as seen on the left 
hand side of Fig. 3, in which case the ends of the parallel chains might be 
permanently connected.

W hether what was done in Canada amounted to construction 
or manufacture sufficient to satisfy clause (a) of s. 38 of the Patent 
Act even if the patent could lie confined to the disposition of the 
cross chains at right angles with the side chains, is, to say the least, 
very doubtful. But if the patent claimed is wider, as I think it is, 
there was nothing approaching construction or manufacture in 
Canada of the patented article.
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On the grounds that I have indicated, I would affirm the judg­
ment of the Exchequer Court and dismiss the appeal.

Brodeur, J.:—I am in favour of dismissing this appeal for the 
reasons given by my brother ldington.

Mignault, J. (dissenting) The whole question here is whether 
the Weed Canadian patent, No. 90650, for alleged new and useful 
improvements in grip treads for pneumatic tires, now belonging to 
the appellant, is a valid and subsisting patent. If so, the action 
taken by the appellant against the respondent for infringement 
should be maintained, if not, it must l>e dismissed.

The appellant having taken proceedings against the respondent 
for infringement, the latter asked for the dismissal of the action on 
three grounds:—

1. The patent is not a valid invention within the meaning of 
the Patent Act.

2. The patent is void liecause the owners of the patent did not 
within 2 years from the date thereof commence, and, after com­
mencement, continuously carry on in Canada the construction or 
manufacture of the invention patented, as required by s. 38 of the 
Patent Act.

3. The plaintiff, after the expiration of 12 months from the 
granting of the patent , imported into ( 'anada the alleged invention.

The trial judge in the Exchequer Court, (’assois, J., maintained 
these three grounds of defence, and dismissed the plaintiff’s action, 
and the latter now appeals to this court.

I am, with deference, of the opinion that the second and third 
grounds of defence arc not made out. S. 38 of the Patent Act, 
which provides for both, is in the following terms:—

Every patent shall, unless otherwise ordered by the Commissioner as 
hereinafter provided, be subject, and expressed to be subject, to the following 
conditions:—

(a) Such patent and all the rights and privileges thereby granted shall 
cease and determine, and the patent shall be null and void at the end of two 
years from the date thereof, unless the patentee or his legal representatives, 
within that, period or an authorized extension thereof, commence, and after 
such commencement, continuously carry on in Canada, the construction or 
manufacture of the invention patented, in such a manner that any person 
desiring to use it may obtain it, or cause it to be made for him at a reasonable 
price, at some manufactory or establishment for making or constructing it 
in Canada,

(b) If, after the expiration of 12 months from the granting of a patent, 
or an authorized extension of such |>eriod, the patentee or patentees, or any of



45 D.L.R.I Dominion Law Reports. 377

them, or his or their or any of their legal representatives, for the whole or a 
part of his or their or any of their interest in the patent, import or cause to 
he imported into Canada, the invention for which the patent is granted, such 
patent shall be void as to the interest of the person or iiersons so importing 
or causing to be imported.

As to non-manufacture in Canada, the requirement is that the 
patentee or his legal representatives shall within 2 years from the 
date of the patent or an authorised extension thereof 
commence, and after such commencement, continuously carry on in Canada 
the construction or manufacture of the invention patented, in such a manner 
that any person desiring to use it may obtain it, or cause it to lx* made for him 
at a reasonable price, at some manufactory or establishment for making or 
constructing it in Canada.

CAN.

8. C.

Dominion 
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McKinnon 
Chain Co.

Mignault, J.

The alleged invention consists of a lateral chain around the 
wheel or tire of an automobile or other similar vehicle, to which 
are attached several cross chains crossing the tire so as to prevent 
the wheel from skidding when the automobile is being driven along 
a slippery road.

The evidence shews that both the lateral and cross chains were, 
during the 2 years, manufactured in the United States and imported 
into Canada, where, at a small establishment at Bridgeburg, 
Ontario, they were fastened together so as to be ready to lie fitted 
on the tires. When orders were received, and they were not very 
numerous during the first years, specifications were sent to the 
manufacturers of the chains, and then chains of the required lengths 
were made, sent to Canada, and were there fastened together in 
the manner required by the patent of invention.

I cannot escape the conclusion that this was at least a construc­
tion of the patented invention in Canada for the whole invention 
consisted of fastening the cross chains to the lateral chains, so that 
they could be fitted on the tires. Moreover, it was such a con­
struction of the invention patented that, in the words of s. 38, 
“any person desiring to use it” could “obtain it or cause it to be 
made for him at a reasonable price at some manufactory or 
establishment for making or constructing it in Canada.” Conse­
quently, in my opinion, the defence of non-manufacture fails.

The same reason disposes of the defence of importation into 
( anada of the alleged invention. What the patentee imported into 
Canada was the chains, which could have l>een used for other 
purposes, and not the invention. The latter, as I have said, was 
constructed in Canada.
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There remains the first ground of defence, whether the alleged 
invention was, at the date of the patent, a valid subject-matter for 
a patent of invention. On this ground, after serious consideration, 
I have come to the conclusion that this defence also fails and that 
the judgment of the Exchequer Court should be set aside.

The case, I must frankly say, is one of considerable difficulty, 
and I have not felt entirely free from doubt. Such a device as 
Weed patented comes Very' close to the border line which separates 
invention from no invention. 1 have very briefly described it. 
and the only novel feature that the appellant claims has lxxm 
achieved, the placing of the cross chains at right angles to the lateral 
chains.

The question now is whether this arrangement of the cross and 
lateral chains has sufficient novelty to entitle it to a patent of 
invention. To answer this question I will briefly give the history 
of this particular art.

The evidence made as to the prior art shews that several devices 
had lieen manufactured and were subsequently patented with a 
view to prevent the skidding of rubber tires. The really pertinent 
alleged anticipations are those of Maxim and Bardwell, 1901, and 
of Parsons, 1903, these dates 1 icing those of the above patents, and 
the appellant's patent having been granted in 1904.

The Maxim and Bardwell device was made of leather or other 
tough, pliable material, and consisted of side or lengthwise members 
to which were attached cross members or straps, some of which 
were arranged to be strapped around the tires so as to hold the 
whole appliance firmly in place. The cross members were placed 
at right angles to the side members. Mr. Maxim, one of the 
inventors, examined as a witness at the trial, stated that the 
invention did not prove a success, for it was impossible to strap on 
the appliance tightly enough to keep it in place, and, moreover, 
the leather would become wet, and then it would stretch, lose its 
strength and finally break. He says that the straps could not lie 
put on otherwise than at right angles, adding that 
the general idea seemed to be that we must have something diagonal across 
the tire, and it was the general opinion that this was necessary, but when it 
came to leather the proposition was different owing to the flexibility, of the 
leather to have it across the tire at right angles, and by fastening it down 
very tightly.

The difficulty as to other materials was that it was then 
considered that the use of metal instead of leather would injure the
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tire, so the Parsons’ patent was a distinct advance in the art, for 
he used metal cross chains attached to a lateral ring made out of 
wire or of chains (the English patent mentions both wire and chains, 
the American one merely wire or wire rope or other suitable 
material). But following the prevailing idea mentioned by 
Mr. Maxim that the cross members should lie placed diagonally 
and not at right angles to prevent skidding, Parsons' cross chains 
were so placed and described in his specification, although his 
claims and especially the claims of the American patent, merely 
state that the cross chains extend across and around the periphery 
of the wheel. These claims, however, should lie construed to mean 
the form of construction specified, that is to say, the diagonal 
arrangement of the cross chains.

The evidence shews conclusively to my mind that the then 
prevailing idea that the cross members should lie placed diagonally 
and not at right angles to prevent skidding was a fallacy. It was 
thought the diagonal jMisition would arrest an incipient skidding 
movement, but it was found that once the skidding had com­
menced, Parsons’ device would not stop it, so that practical 
experience shewed that the desired end was not obtained by the 
Parsons’ grip tread. This device, had, however, a creeping effect 
which was useful to prevent the wearing of the tire.

It was under these circumstances that Weed designed a grip 
tread made of chains like Parsons’, with lateral and cross chains, 
hut the latter were placed at right angles to the lateral chains, and 
this arrangement was found to produce the desired effect, for the 
right-angle position of the cross chains altogether prevents incipient 
skidding. Moreover, although the inventor appears not to have 
foreseen this result, there was the same creeping effect as with the 
Parsons’ grip tread, and, like the latter, Weed’s device was 
reversible.

The evidence shews that, after the fallacy of the diagonal 
arrangement of the cross chains had been demonstrated by actual 
exjierience, the success of the Weed device was conspicuous and 
lasting, and while at first a very small establishment w as sufficient, 
to-day there is an immense manufactory of Weed’s device at 
Niagara Falls, Ont., representing an investment of half a million 
dollars for the building and equipment-, and of an equivalent 
amount for material and stock, and the Parsons’ grip treat 1 has 
been driven out of the market by the Weed invention.
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Mignault, J.
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This success of the appellant’s patent, as well as the history of 
the art which 1 have very briefly traced, have convinced me that 
there is here sufficient invention to sustain the patent. I think that 
Weed, contending, as he did, against a prevailing fallacy, evolved 
something really new, and based on different principles as to skid­
ding prevention devices. One of the licst tests of patentability is 
the fact that the alleged invention has supplied a long-felt need 
which previous devices had failed to satisfy. Commercial success, 
of course, is not the only test, and may in some cases lie an insuf­
ficient one, of invention, but it certainly goes very far to prove 
that an invention has really liven made. Referring to t he evidences 
of invention, Fletcher Moulton, in his work on Letters Patent for 
Invention, page 22, says:—

One class of such evidence is of supreme importance. If the development 
be one of great utility, and one which has satisfied a long-felt want in the 
trade, the inference is almost overwhelming that it required inventive ingenuity 
or it would have been made Indore, that is presuming that there has Imm'ii no 
material change in the conditions of the trade, such, for example, as a new 
demand caused by a change of fashion.

It is suggested that the popularity of the Weed grip treads may 
have liven caused by their lightness as copipared to the Parsons’

“ nice, but even this would lie a merit in a matter of this kind.
And should it lie said that all the elements here are old and were 

well known, I would consider that as fura
objection to the patent, if these old elements are brought or 
combined together in a new form and have satisfied a long-felt need 
of the trade.

Of course the question of the novelty of an invention is in each 
case a question of fa< , so that other cases, where other matters 
and problems were involved, are not always a very secure guide. 
However, I think that I can rely on the statement of Ixird Halslmry 
in Taylor v. Anna nil (1900), 18 U.P.Ü. 53, at pp. 02 and 03, with 
regard to the principles governing the class of cases where a very 
useful improvement has liven made meeting the needs of the trade, 
but involving nothing more than the combination of old and well- 
known elements.

The trial judge expressed the opinion that under the evidence 
the Weed device with the cross chains at right angles would Ik* an 
infringement of the Parsons’ patent, the cross chains of which would 
still lie diagonal if placed at so small an angle from the right angle

5
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•is fifteen degrees. It must, however, l>c observed that Parsons, c
not having obtained a patent in Canada, no question of infringe- S. C.
nu iis patent here can arise. Moreover, the counsel of the Dominion

apjiellant stated at the hearing that his clients owned the Parsons' Cha,n Co- 
patent in the United States, so they could not be considered as McKinnon

infringers there. I may add that the criterion of novelty and that HAIW °'
of infringement are not the same. A device improving a patent Mignauit, J.
can lie patented, although it might lie an infringement of the 
original patent. Frost on Patents, 4th cd., vol. 1, p. 319. Of 
course, the patentee of the improvement would not have the right 
to use the original invention, but this would not affect his patent 
for the improvement. Patent Act, s. 9.

Since writing what precedes, 1 have had the advantage of 
reading the opinion of my brother Anglin, and I will merely say 
that I have not overlooked the question discussed at bar with regard 
to the claims of the patent sued on. During the pendency of these 
proceedings in the court below, the appellant filed a disclaimer 
of certain claims contained in Weed's patent, and, as I under­
stand the respondent’s contention, as stated in its factum, it 
is that the claims retained were restricted to the placing of the 
cross chains at right angles, and that there is no originality in this 
form of construction. I do not find that the respondent raised any 
question whether the remaining claims, as restricted to the right- 
angle arrangement, were too wide to support a patent for such an 
arrangement, assuming that there is sufficient originality in this 
arrangement of the cross chains. And as I feel constrained to decide 
that the right-angle arrangement of the cross chains is an advance 
on the prior art, and that by means of this arrangement the patentee 
has successfully solved the problem of discovering an effective anti­
skidding device, 1 would not deem myself justified in setting aside 
this very useful patent for the reasons now urged in connection 
with the disclaimer and the remaining claims.

For these reasons, I state as my opinion that the appellant’s 
patent is a valid patent of invention. The appeal should, therefore, 
be allowed with costs in this court and in the court below.

Appeal dismissed.

22
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REX v. NEVISON.

Statement.

British Columbia Court of Apiteal, Macdonald, C.J.A., Martin, (lallihir, 
McPhillips and Eberts, JJ.A. February 11, 1919.

Courts (8 I 13—24a)—Criminal law—Accepting bribe—Offence com­
mitted BEYOND COUNTY LIMITS—JURISDICTION OF COUNTY JUDGE 
id un.

A County Court Judge of the County of Vancouver has jurisdiction 
under s. 577 of the Criminal Code to try a sleeping car conductor on a 
through train from Calgary to Vancouver for accepting a bribe from 
(arsons to permit them to ride free in his car, although the offence was 
committed prior to the arrival of the train within the boundaries of the 
County of Vancouver. The words “within the jurisdiction of saiil 
court to try” in the section have reference, not to the territorial limits 
of the court, but to any crime or offence within the comjietence of the 
court to try.

\The King v. McKeoun (1912), 8 D.L.R. Gil, 20 Can. Cr. Cas. 492. 
followed.]

Appeal by way of stated case from the judgment of Cayley, 
Co.J. Conviction approved.

IV. W. B. Mclnnes, for prisoner.
//. S. Wood, for Crown.
Macdonald, C.J.A.:—The prisoner was a sleeping-car con­

ductor in the employ of the C.P.H. Co. on a through train from 
Calgary to Vancouver. He accepted bribes from two persons 
to permit them to ride free in his car. This happened prior to the 
arrival of the train within the boundaries of the County of Van­
couver. He was arrested in Vancouver, given a preliminary 
hearing, and committed to take his trial before the then next 
competent court of criminal jurisdiction. Subsequently he elected 
to be tried liefore the County Court Judges Criminal Court of 
Vancouver County, and was there tried and convicted of having 
corruptly accepted bribes contrary to the statute.

With the prisoner's guilt or innocence we have nothing to do.
The only questions submitted to us relate to the jurisdiction 
of that court to try the accused.

Two sections of the Criminal Code were relied upon by counsel 
for the Crown as giving the said court jurisdiction, namely, s. ‘>84 
(c) and s. 577.

With respect to the first, I am of opinion that that section is 
not applicable to the facts of this case as we are concerne! 1 with 
them, since the charge of theft was dismissed and that of accept­
ance of a bribe only sustained.

A good deal of argument hinged on the meaning of the word 
‘‘through” as used in said section, but in the view I take, as above



45 D.L.R.] Dominion Law Reports. 383

expressed, it is unnecessary to decide whether “through” means 
merely “into” or “into and out of the county.” The first question 
submitted to us, however, has to do with this controversy, because 
it appears that before permitting the accused to plead, his counsel 
objected to the jurisdiction of the court on the ground that as the 
train in question did not pass into and out of the County of 
Vancouver it could not be said to have passed “through” that 
county. The objection was overruled and we are asked: “Was 
I right in overruling the said objection?” The question is, for 
the re:isons above stated, irrelevant, and, therefore, does not call 
for an answer.

S. 584 has to do with offences committed on or in respect of 
mail or mail carriers, or “on any person or in respect of any 
property in or upon any vehicle employed in a journey.”

It is admitted that there is no question affecting mail or mail 
carriers involved in this case. Now, the acceptance of a bribe 
by a car conductor is not an offence committed on any person in 
or upon a vehicle, nor on any property in or upon a vehicle.

This reasoning also answers question 2 (b) which reads: “Had 
the County Court Judges’ Criminal Court of Vancouver jurisdiction 
under s. 583 of the Criminal Code?” which answer is—no. I do 
not say that the court could not entertain the charge of theft, but 
that is immaterial in view of the dismissal of that charge.

The only remaining question is question 2 (a), which reads as 
follows: “Had the County Court Judges’ Criminal Court of 
Vancouver jurisdiction under s. 577 of the Criminal Code?” 
My interpretation of that section is that the requisite jurisdiction 
was thereby given to the court below. Jurisdiction is given to 
“every court of criminal jurisdiction,” and is not restricted, as 
was contended by Mr. Mclnnes, to superior courts.

The words, “within the jurisdiction of the said court to try," 
have no reference to the local territorial jurisdiction of the court, 
a limitation to which would be manifestly absurd when the object 
of the section is plainly to give jurisdiction territorially beyond 
such local limits in the circumstances set out in the section. This 
interpretation of the meaning of s. 577 is in harmony with the 
decision of the Alberta Appellate Division in Rex v. Thornton 
(1915), 30 D.L.R. 441, 26 Can. Cr. Cas. 120.9A.L.R. 163.

27—45 d.l.r.

B. C.

C. A.

Rex

Ne vison.

Macdonald,
C.J.A.
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B. C.

C. A. 

Rex

Ne vison.

Gnlliber, J.A.

M( Phillips, J.A.

(Question 2 (a) should, therefore, Ik? answered in the affirmative.
Martin, J.A.. dismissed the appeal.
G alu her, J.A. :■—There is no substance in the first point 

reserved and 1 would answer that in the affirmative.
1 am equally clear that the trial judge had jurisdiction under 

s. 577 of the Criminal Code. The words in s. 577 “within the 
jurisdiction of such court to try” have reference not to the terri­
torial limits of the court, but to any crime or offence within the 
competence of the court to try. Such lieing my view, it follows 
that s. 577 meets any contention raised as to the trial being held 
where the offence is actually committed.

This question (a) being answered in the affirmative it becomes 
unnecessary to consider question (b).

I might point out that in the case of The King v. Lynn (1910), 
17 Can. Cr. Cas. 354, 3 S.L.K. 339, relied on by Mr. Mclnnes, 
Lam ont. J., uses this language at p. 359:—

The charge alleges that the journey on which the offence was committed 
was one from Swift Current to Parkheg, both within the Judicial District of 
Moose jaw. So far as we can gather from the charge, the train, while on the 
journey during which the offence was committed, did not pass through a in­
judicial district other than the judicial district of Moose jaw. If the charge 
had alleged that the offence was committed on the train in the course of a 
journey from Swift Current to Regina, 1 could see some force in the contention 
that this section enabled the Crown to proceed here because in that case the 
offence would be considered as having been committed in the Judicial District 
of Regina as well as in the Judicial District of Moosejaw.

McPhillips, J.A.:—The counsel for the appellant, Mr. W. 
B. Mclnnes, in a very able argument, submitted that there was 
no jurisdiction in the County Court Judges’ Criminal Court, 
County of Vancouver, to try the accused—the offence admittedly 
being actually committed outside the boundaries of the County of 
Vancouver. That whatever jurisdiction there might lx* under 
s. 577 of the Criminal Code in respect to the offence, no juris­
diction extended to the County Court Judges’ Criminal Court. 
That the common law rule that the accused should have been 
tried in the county xvhere the crime was committed had not been 
followed and that there was no statutory authority for any de­
parture from the rule in the present case. Further, that juris­
diction could not be claimed in the present case, under s. 584 (c) 
of the Criminal Code, the “vehicle,” the passenger train, not 
having passed through the County of Vancouver (see Provident
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Trust Co. v. Mercer County (1898), 170 U.8.R. 593, at 002). In that 
the railway depot in the City of Vancouver at which the t rain stopped 
is situate within the County of Vancouver not at the western 
boundary of the county, and that the court was for this reason 
coram non judice, with the still further objection that in any 
case no offence was established under s. 584 (a) in that the accept­
ing of the gift or bribe was not an offence committed “in respect 
of any property” within the purview of the statute. I do not 
find it necessary to consider s. 584 (c) but were I called upon to do 
so as at present advised, I am inclined to the view that the offence 
of which the accused has been found guilty comes within the 
meaning of the language as set forth in s. 584 (c). In my opinion, 
s. 577 is conclusive and conferred jurisdiction upon the County 
Court Judges’ Criminal Court of the County of Vancouver, the 
offence being committed in the Province of British Columbia, the 
accused being “in custody within the jurisdiction of such court” 
being a court of “criminal jurisdiction” within the purview of 
s. 577 of the Criminal Code. The accused elected to be tried 
l>eforc the court and consented to be so tried as required under 
the provisions of the Criminal Code without the intervention of 
a jury, although it would api>ear that counsel for the accused 
objected before he allowed the accused to plead that there was 
no jurisdiction in the County Court Judges’ Criminal Court of 
Vancouver to try the accused for the offences charged. The 
accused was acquitted upon the charge of theft, but convicted 
under s. 3 of the Secret Commissions Act, 1909 (8-9 Edw. VII.). 
It would appear to me that parliament has, in apt words, in s. 577 
of the Criminal Code conferred jurisdiction which admitted of the 
County Court Judges’ Criminal Court of the County of Vancouver 
exercising the jurisdiction it did in trying the accused and finding 
him guilty of the offence as charged under the Secret Commissions 
Act, 1909, and an authority for so deciding is to be found in the 
decision of the Court of King’s Bench, Quebec (appeal side) 
The King v. McKeown (1912), 8 D.L.R. 611, 20 (’an. Cr. Cas. 492 
(also see Rex v. Harrison (1917), 41 D.L.R. 381, 29 Can. Cr. Cas. 
159, 10 S.L.R. 434). The court the.u upheld a conviction of the 
Court of Sessions at Montreal, the complaint in that case being 
laid in Victoriaville—the offence being committed in the District 
of Athaliasca—the accused l>eing arrested in Montreal, and tried

B. C.
C. A.
Rex

Nevison.

McPhillipa, I A.
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"• and convicted in Montreal. It is fitting that, in the carrying out 
C. A. of the criminal law of Canada, and the exercise of jurisdiction by 
Rex the courts of criminal jurisdiction throughout Canada, that there

Nevis on should be as much uniformity of decision as possible and with
— such high authority supporting us, the exercise of jurisdiction 

by the County Court Judges' Criminal Court of the County of 
Vancouver as the Court of King's Bench, Quebec (appeal side), 
pronounced as long ago as 1912 and no legislation from the Parlia­
ment of Canada declaring to the contrary, it can be well concluded 
that the intention of parliament has been rightly interpreted, 
couched as the language of s. 577 is in apt and conclusive words 
indicative of the intention to confer the jurisdiction here challenged. 
I would, therefore, answer the question in the affirmative, that 
the County Court Judges’ Criminal Court of the County of 
Vancouver had jurisdiction under s. 577 of the Criminal Code, 
and do not find it necessary to give any considered opinion as to 
whether there was jurisdiction under s. 584 (c) of the Criminal 
Code, as in my view there is no necessity to invoke the application 
of that section to sustain the conviction. It follows that, in my 
opinion, the conviction should be sustained.

Eb«rt«.JA Eberts, J.A., dismissed the appeal. Appeal dismissed

CANADA SHIPPING Co. Ltd. v. SS. "TUNISIE.”
DEPPE v. SS. CABOTIA.

Exchequer Court of Canada, Maclennan, Dep. L.J. in Adm. March t, 1918.
Collision (§ I A—2)—Harbour—Incoming and outgoing vessels—Duty. 

A vessel has no right to manœuvre her entry into the basin of a harbour 
while another vessel was leaving her moorings ready to come out ; undvr 
such circumstances it is the duty of the former to remain below the canal 
entrance, in order to give way to the outgoing vessel, and her failure to 
do so will render her liable in case of collision.

[Taylor v. Burger (1898), 8 Asp. M.C. 364, followed.1
Action for damages resulting from a collision.
A. Geoffrion, K.C., for plaintiff.
Meredith Holden & Co., for defendant.
Maclennan, Dep. L.J.:—These two actions in rem arise out of 

a collision between the SS. “Tunisie” and the SS. “Cabotia” 
which took place in the harbour of Montreal on the morning of 
October 28, 1917. The owner of each vessel sues the other for 
damages, each alleging that the collision was due to the fault of 
the other.

CAN.

Ex. C.

Statement.
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The SS. “Tunisie” was a steel single-screw steamer 310 ft. 
long, 42 ft. wide, having a gross tonnage of 2,470 tons, and at the 
time was drawing about 21 ft., being loaded and ready for sea. 
The SS. “Cabotia” was a single-screw wooden steamer 243 ft. 
long, and 35 ft. wide, drawing 13.10 ft. and having a gross tonnage 
of 1,530 tons. The officers and pilot on the SS. “Tunisie” gave 
very clear and satisfactory evidence regarding the movements of the 
steamers immediately before the collision. The evidence of the 
master and others on board the SS. “Cabotia” is far from satis­
factory, and I accept the evidence of the master, pilot and officers 
of the “Tunisie” in preference to the testimony given on behalf of 
the other steamer. The “Tunisie” had t>een lying at the Grand 
Trunk quay in the Windmill Point Basin, where she took her cargo 
aboard and was ready for sea early on the morning of Sunday, 
Octol>er 28, 1917. Windmill Point Basin can be described as a 
slip about 300 ft. wide and 2,000 ft. long; it opens into a large basin 
approximately about 1,000 ft. square between the lower end of the 
Lachine Canal and Alexandra Pier, and on the downstream side 
leads into the main channel through the harbour of Montreal. 
The “Tunisie” was moored about G00 or 700 ft. from the outer end 
of the Windmill Point Basin and on its west side stem inward. 
Shortly before 6.50 a.m. on October 28, last, a competent licensed 
pilot came on board the “Tunisie” and took charge. The steamer 
was unmoored, the engines put slow astern for a minute or two, a 
signal of three blasts was given twice and with a tug at the stern 
and another tug at the bowr the steamer was slowly pulled out into 
the middle of the basin, the stern pointing downward to the mouth 
of the basin, with the intention to proceed down the harbour to 
turn round and proceed to sea. The master of the “Tunisie” 
swears that when his steamer was unmoored and left the quay no 
other steamer was in sight; but when he had proceeded about half 
a ship's length he saw the “Cabotia” standing still in the large 
basin between the low’er end of the canal and the Alexandra Pier, 
and when at a distance of about 700 ft. from the “Cabotia” another 
signal of three blasts was given on the whistle of the “Tunisie.” 
When the latter arrived at about 250 ft. from the end of the Wind­
mill Point Basin, the master of the “Tunisie” saw the “Cabotia” 
moving forward, and a signal of three blasts was given again on 
the whistle of the “Tunisie.” Both these signals were heard by the
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master of the “Cabotia.” No signal of any kind was given by 
the “Cabotia.” The ‘‘('abotia” apjieared to be endeavouring to 
enter the west side of the Windmill Point Basin, came forward, 
reversed her engines ami then came forward again, apparently at 
full speed. The “Tunisie” was well to the starboard or east side 
of the Windmill Point Basin, being pulled out by the two tugs. 
W'hile the “Caliotia” was manoeuvring ahead and astern she was 
affected by a strong northwest wind blowing 27 miles an hour on 
her starboard side, which tended to carry her to the east side of the 
large basin where she was performing these manoeuvres. The 
“Cabotia” made no allowance for this wind. At 7.13 a.m., when 
it liecame apparent to those in charge of the “Tunisie” that there 
was going to be an accident, the engines of the “Tunisie” were put 
full speed ahead in order to lessen the effect of the impending 
collision. Notwithstanding this the “Cabotia’s” stem came into 
collision with the stern of the “Tunisie” at 7.15, causing consider­
able damage to lx»th steamers. The master of the “Cabotia. 
while he was manoeuvring for the purpose of entering the Windmill 
Point Basin, was alone in his wheelhouse steering and handling 
his vessel. The “Cabotia” had come down the Lachine (’anal a 
little to the west and parallel to Windmill Point Basin, and her 
master admits that, when he came out of the last lock and entered 
the basin between the end of the canal and the Alexandra Pier, 
he turned to starboard, and when he was about 200 ft. from the 
end of the pier on the west side of the Windmill Point Basin, he 
saw the “Tunisie" in mid-channel at a distance of about 600 ft., 
being towed out by the tugs. He admits having heard the 
“Tunisie's” signal of three blasts twice. No signal was given by 
the “Cabotia” to indicate her movements or that she wished to 
enter the Windmill Point Basin, but she continued to manœuvre 
for that purpose until the collision.

My assessors advise me that the pilot and master of the 
“Tunisie” took all proper and necessary precautions before starting 
to go out of the Windmill Point Basin; that the “Tunisie” left 
nothing undone which she should have done while attempting to 
go out; that her manœuvres were right; that the “Cabotia” was 
not justified in manoeuvring to enter the liasin while the “Tunisie” 
was coming out and should have remained below the canal entrance 
where she was in safety, until the “Tunisie” had passed clear;
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that the “Cabotia” was at fault for not blowing her whistle to 
indicate what her intentions were; that she was not handled in a 
seamanlike manner; that her master should have hud the wheels­
man with him on the bridge and that his injudicious conduct was 
the cause of the collision.

The evidence establishes that, when the “Tunisie” was about 
half way out of the Windmill Point tiasin and in full view of the 
“Cabotia,” the latter was in a position of safety and instead of 
remaining in that position she began manoeuvring to enter the 
Windmill Point Basin while the “Tunisie” was coming out. These 
manœuvres ended in the collision.

In the case of Taylor v. Burger, 8 Asp. M.C. 364, the Lord 
Chancellor, p. 365, referred to “the universal rule that an out­
going vessel should get clear of a dock or harbour Indore the in­
coming enters,” and the House of Lords applied this rule and held 
that, where a steamer wae approaching a lock leading Lorn a basin 
into a dock at the time another vessel was coming out, the in­
coming vessel should give way to the out-going vessel.

Having regard to the evidence and the advice of my assessors, 
1 find that the collision between these steamers was caused solely 
by the improper and negligent navigation of the “Cabotia.” 
There is no blame imputable to those in charge of the “Tunisie.”

There will be judgment, therefore, against the SS. “Cabotia” 
and her bail for damages and costs, with a reference to the deputy 
district registrar to assess the damages.

The action against the SS. “Tunisie” will be dismissed with 
costs. Judgment accordingly.
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MILLS v. CONTINENTAL BAG end PAPER Co. ONT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, Magee, s~c"

I lodging and Ferguson, JJ.A. November 14, 1918.

Contracts (§ 11 D—145)—Construction—Particular words—“All
MATKRIAI.8 EXCEPTING ROCK.”

Under a contract to “do the excavating of all materials excepting 
rock” under a building, the court held that the word “rock” should 
he considered as having its usual meaning of large stones or boulders, 
and that the contractor was under the circumstances entitled to charge 
extra for removing these.

Appeal by the plaintiff from the judgment of Gunn, Jun. Statement. 
Co. C.J., dismissing an action to recover $659.90 for excavating 
rock for the foundations of a building erected for the defendants.
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The plaintiff was a contractor, and he agreed to do the excavat­
ing of all materials, "excepting rock.” He claimed extra pay­
ment for removing certain large boulders; and the question in 
the action, which the trial Juilge decided in favour of the defend­
ants, was whether these boulders were or were not “rock" within 
the meaning of the agreement.

E. P. Cleeson, for appellant ; H'. L. Scott, for respondents.
The judgment of the Court was delivered by
Hodgins, J.A.:—Appeal from judgment of Gunn, Co.CJ., 

who dismissed the action without costs.
The appellant was a contractor, and agreed to “do the excav­

ating of all materials, excepting rock, under the entire factory 
building of the owners (in) Ottawa and remove same from the 
premises, disposing of same as he may see fit.”

The price was to be “11 per cubic yard for all material removed 
by the said contractor.”

During the work, the appellant encountered large boulders and 
removed them, and this claim is for payment of the cost thereof, 
upon the ground that the contract did not include them. The 
appellant says that, when he encountered these boulders, weigh­
ing from 1,700 to 7,500 lbs., he went to the respondents’ architect, 
and said they could not be excavated at the contract price, but 
were worth three times the cost of earth excavation, and was 
instructed to proceed, and told that he would be treated well—and 
would be paid. He repeats this, and the architect will not contra­
dict him, saying however that he “has no recollection of making 
such a statement.” The appellant’s story is corroborated by 
what was done when the final certificate was issued. That certi- 
cate was, according to the architect, for more cubic yards than 
the excavation really measured, and also included the space 
occupied by the piers. This was to compensate the appellant for 
the general difficulty he had in doing the work, removing boulders 
and pieces of boards and old roots. In addition to this, the arclii- 
tect gave him a letter to the owners recommending them to give 
him a bonus of $150, the place being exceptionally hard to work 
in, on account of the piers, and "also on account of the large 
number of heavy boulders which he encountered as the work 
proceeded.”

The learned County Court Judge says he rather inclines to
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the appellant’s story as to the statement he says was made to him 
by the architect, but dismisses the action l)ecausc he concludes 
that boulders are not “rock” as that word is used in the contract. 
He properly discards the evidence given as to the practice and 
custom prevailing in Ottawa or followed under contracts which 
specifically classify material. None of it was admissible liecause 
it did not profess in any way to conform to the rule governing 
evidence explanatory of the meaning of doubtful words, nor to 
that relating to custom.

1 think the word “rock” must, under the circumstances of this 
case, be considered as having its usual meaning. “Rock” was 
not to be excavated—and this word, according to the dictionaries, 
includes stratified as well as loose rock. The Imperial Dictionary 
in 1859 gives it as meaning “a large mass of stony matter . . . 
bedded in the earth or resting on its surface.” Murray’s Dic­
tionary, 1914, calls it “a large detached mass of stone; a boulder.” 
The Century Dictionary, 1911, defines it as “a mass, fragment, or 
piece of that crust (of the earth), if too large to be designated as a 
stone, and if spoken of in a general way without special designa­
tion of its nature.” This dictionary says that a stone is “a piece 
of rock of small or moderate size.”

The Encyclopædia Britannica practically adopts the definition 
of rock just quoted.

There is no judicial authority as to the meaning of the word, 
save in a case of Drhew v. Altoona City (1888), 121 Penn. St. 401, in 
which the Supreme Court of Pennsylvania in appeal decided that 
“rock” excavation included “all the divers qualities of W'hat was 
properly called rock, encountered in the progress of the work” 
(p. 421). The agreement there provided that the contractor was 
to l>e paid 35 cents ]x*r cubic yard for earth excavation, and 75 
cents for rock excavation.

I think the same rule must be applied in this case, and that 
rock, either in stratified or boulder form, was not included in the 
written contract, but may be recovered for under the circum­
stances disclosed here. Enough evidence was given to enable 
the Court to conclude that the boulders charged for were of suffi­
cient size to distinguish them from stones or small boulders such 
as were buried, and there seems no reason for sending the case 
back upon that point.
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ONT. The case quoted also refers to the limitation upon the functions
8. C. of an architect, i.e., that he cannot make a new contract for the
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parties, and that they arc not bound by his classification or cer­
tificate unless they have expressly agreed to accept it as final.

I think the architect’s measurements are the most accurate 
and can be used as a basis for payment.

He gives the cubic yards at 4,386. This is all the appellant is
Hodgins, J.A. entitled to at $1 per yard. No proof other than the testimony 

of the appellant was given as to the cost of the excavation 
of these boulders, namely, $659, and it stands uncontradictcd. 
The price he mentioned to the architect, namely, three times that 
of earth, would make it $750.

Taking the lower figure, $659, and adding it to $4,386, the total 
is $5,045, of which the appellant has received $4,650, leaving a 
balance due him of $395: judgment should be entered for the 
appellant for this amount, with costs throughout.

A ppcal allowed.

< AN.
Ex. C*.

McCORMICK v. SfNCENNES-McNAUGHTON LINE, Ltd.
UNION LUMBER Co. Ltd. v. SINCENNES-McNAUGHTON LINE Ltd.
Exchequer Court of Canada, Maclennan, Üep. Loc. J. in Adm. April 5, 191*
Towa«k (§ I—1)—Negligence—Defective steering gear—Inevitahlk

ACCIDENT.
A steering wheel in a tug, rendered ino|»erutive by a defect in tin 

steering gear, will not relieve the owners of the tug from liability for 
damage to a tow, resulting from the grounding of the tow when released 
by the master of the tug, on the ground of inevitable accident; the 
accident could have been avoided by passing the tow to another tug 
which was t here to assist.

Statement. Actions in personam to recover damages resulting from the 
negligent performance of a towage contract.

R. C. Holden, K.C., for plaintiff.

Maclennan, 
Dep L.J.

A. (leoffrion, K.C., and Peers Davidson, K.C., for defendant.
Maclennan, Dep. Loc. J.:—These two actions in personam 

were tried together and on the same evidence, as they both arose 
out of the same mishap. Plaintiff McCormick is the owner of 
the barge “Middlesex,” and the Union Lumber Co. is the owner 
of the schooner “Arthur,” which, along with another barge, the 
“Dunn,” were being towed down the Hiver St. Lawrence, near 
Morrisburg, Ontario, on August 13, 1917, by the defendant’s
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tug “Myra," which was accompanied by the tug “Ij<mg Sault," 
also belonging to the defendant. The tow was made up of three 
vessels lashed abreast, the schooner “Arthur” in the middle, the 
barge “Middlesex” to her i»ort, and the barge “Dunn" to her 
starboard side. Each vessel of the tow had a line of about lût) ft. 
attached to the “Myra.” The tug “Long Sault" was lashed to 
the port side of the “Myra.” The towing and steering was 
done entirely by the “Myra,” which was equipped with a steam 
steering gear and was steered from a wheel on the top of the 
wheel-house. This steering-wheel turned a shaft on which there 
was a sprocket wheel which carried a chain that passed over 
another sprocket wheel in the wheel-house, where there was a 
small engine which controlled and operated the rudder. The 
sprocket wheel on the shaft on the top of the wheel-house was 
held in place by a key pin. This key pin fell out, the shaft jammed, 
and the steering-wheel became inoperative. When this happened 
the tug and tow were opposite Ogden Island, a short distance 
above Canada Island, and in a current running about ten miles an 
hour. The captain and mate of the “Myra" were on the top of 
the wheel-house when the steering gear failed, the captain l>cing 
at the wheel. The tug t<x>k a sheer to starlxmrd and in the next 
10 or 15 minutes made a complete circle, carrying the tow around 
with it. The tow lines were then cut on the “Myra" and the 
tow grounded and went ashore. When the captain of the “ Myra ” 
saw that something was wrong with the steering gear, he sent the 
mate to the wheel-house to ascertain the cause. The mate 
reported that the chain had fallen off the sprocket wheel, and he 
then went aft to place the tiller in position in order to steer by 
hand, but Indore he could use the tiller (he tow lines were cut 
without warning or notice to those on the tow, with the result 
that both barges and the schooner went ashore on Canada Island. 
1'he plaintiffs in their respective actions claim from the defendant 
damages arising from the striking and grounding of their respective 
vessels, due, as they allege, to the fault and negligence of the 
defendant and its representatives and to the improper condition 
of the tug. The defendant pleads that the grounding occurred as 
the result of inevitable accident to the steam steering gear which, 
suddenly and without warning, failed to operate and which had 
always l>een in perfect working order, and from all appearances
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was in good condition up to the occasion in question, that it had 
l>een periodically and projierly inspected, and no further or 
additional inspection could have prevented the accident, and that 
there was no fault on the part of the defendant or its servants.

The company defendant undertook to tow the plaintiff’s vessels 
down the river and the defendant was liound to use reasonable 
care and skill in the performance of its undertaking. The duties 
of the tug under circumstances like these were clearly laid down 
by the Privy Council in The Julia (1861), Lush 224, a case under a 
contract of towage, where Lord Kingsdown, delivering the judg­
ment of the court, said, p. 231 :—

When the contract was made, the law would imply an engagement that 
each vessel would |>erform its duty in completing it ; that proj>er skill and 
diligence would he used on hoard of each; and that neither vessel, by neglect 
or misconduct, would create unnecessary risk to the other, or increase any 
risk which might he incidental to the service undertaken. If, in the course 
of the performance of this contract, any inevitable accident hap[>cncd to the 
one without any default on the part of the other, no cause of action could 
arise. Such an accident would lie one of the necessary risks of the engage­
ment to which each party was subject, and could create no liability on the 
part of the other. If, on the other hand, the wrongful act of cither occasioned 
any damage to the other, such wrongful act would create a responsibility 
on the party committing it, if the sufferer had not by any misconduct or 
unskilfulness on her part contributed to the accident. These are the plain 
rules of law by which their Lordships think that the case is to be governed.

This statement of the law was later approved by the House 
of Lords in Spaiyht v. Tedcastle (1881), 0 App. Cas. 220.

The defence to these actions is that the grounding of the tow 
was caused by an inevitable accident. In The Uhla (1807), 
10 L.T. 80, Dr. Lushington said, p. 00:

Inevitable accident is that which a party charged with an offence could 
not possibly prevent by the exercising of ordinary care, caution and maritime 
skill. It is not enough to shew that the accident, could not be prevented by 
the party at the very moment it occurred, but the question is, what previous 
measures have lx*cn adopted to render the occurrence of it less probable?

This definition of inevitable accident was followed and approved 
by the Privy Council in The Marpetia (1872), L.K. 4 P.C. 212. 
In the case of the William Lindsay (1873), L.K. 5 P.C. 338, at 
343, where a ship attempted to cast anchor, but failed because the 
cable became jammed in the windlass, the vessel collided with 
another ship, and the defence of inevitable accident was sustained. 
Sir Montague E. Smith, delivering judgment in the Privy Council, 
said:—
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The master is bound to take all reasonable precautions to prevent 1ns 
ship doing damage to others. It would be going too far to hold his owners 
to lie responsible, because he may have omitted some |>ossihle precaution 
which the event suggests he might have resorted to. The true rule is that he 
must take all such precautions as a man of ordinary prudence and skill, 
exercising reasonable foresight, would use to avert danger in the circumstances 
in which he may happen to be placed.

Later the Court of Appeal in the Merchant Prince, [1892] P. 179, 
considered and applied the defence of inevitable accident in a case 
where the steam steering gear of the defendant’s vessel failed to 
set and a collision happened, for which the defendant was sued in 
the Admiralty Court, and the defence of inevitable accident w as 
sustained. The judgment was reversed in the Court of Appeal, 
where Lord Esher said that the only way for the defendant to get 
rid of liability for the accident was to shew that he could not by 
any act of his have avoided the result. In that case the steam 
steering gear failed because the chain connecting with the rudder 
had stretched and kinked and the gearing jammed. Fry, L.J., 
observed that this was a danger which any person who had applied 
his mind to the matter might have avoided by the use of the hand 
steering apparatus instead of the steam.

The plaintiff’s cases arc based upon allegations of insufficient 
equipment and crew7 on the tug and upon failure to take effective 
measures to save the tow7 between the time the steering gear 
failed and the tow lines were cut.

The first question to l>c considered appears to be: When the 
steam steering gear on the “Myra” failed, could the tow have been 
saved by the exercise of ordinary maritime skill and careful sea­
manship on the part of those in charge of the tugs? An affirma­
tive answer to this question will put an end to the defence of inevit­
able accident. The failure of the steam steering gear was caused by 
a key pin of the sprocket wheel dropping out, the steering wheel 
and shaft tiecoming jammed and the chain from the sprocket 
wheel having dropped off the wheel in the wheel-house. This 
made it impossible for the captain to operate the valves of the 
small engine controlling the rudder from the top of the wheel- 
house. He sent his mate to sec what had happened. It is proved 
by the evidence of Thomas Hall, a marine engineer of long experi­
ence, examined on behalf of the defendant, and who had made a 
careful examination of the steering gear on the “Myra,” that the
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lover controlling the valves of the small engine which did the 
steering could have been operated in the wheel-house quite easily

McCormick by hand and almost instantly. The captain admits he did not ask
the ninto to t.rv to work tlmsn vitlvoa liv hum I If tko muta af 1 lu,

“Myra,” who went into the wheel-house to see what was wrong, 
had exercised reasonable foresight and ordinary maritime prudence
and skill he could, in my opinion, have easily operated by hand the 
small engine which controlled the rudder until the shaft on top of 
the wheel-house had been unjammed and a new key pin put in the

1I

Naughton ll1(1 safety of the tow. That would have saved the situation and 
Link Ltd, the accident would have been avoided.

When the steam steering gear failed, it was the imperative duty 
of the captain of the “Myra” to take the most prompt and 
immediate measures to meet the obvious dangers to which the 
tow was exposed. The Santandarino (1893), 3 Can. Ex. 378; 23 
Can. S.C.Ii. 145. Ordinary seamanship and maritime skill would 
have required him to have stopped the engines on the “Myra" 
and the “Long Sault” and to have at once passed the tow lines 
to the “Long Sault.” He made no such attempt. There was 
ample1 time to have done so. He gave orders to the “ Long Sault ” to 
starboard her helm and afterwards to reverse her engines, but he 
omitted to instruct the “Long Sault” to take over the tow lines. 
Both tugs were there to bring the tow down the river, and the 
defendant is responsible for the acts of the crew on both tugs. 
The “Long Sault” refused to give any assistance to the tow, 
although it is proved that the captain of the “Middlesex” asked 
the captain of the “Long Sault” to take a line from the “Middle­
sex.” For a period of from 10 to 15 minutes the “Myra” maii- 
œuvred with the tow and made a complete circle, when suddenly, 
without warning to the barges or schooner, the tow lines were cut 
on board the “Myra” and the tow was abandoned and allowed to 
go ashore on Canada Island. I am advised by my assessor that 
the conduct of the captain of the “Myra” in the circumstances 
was unseamanlike. The captain and pilot of the “Long Sault” 
acted under the orders of the captain of the “Myra” and proved 
themselves absolutely inefficient and incompetent. They made 
no reasonable effort to assist the tow or to keep it out of danger. 
The captain of the “ Myra” manœuvred for nearly a quarter of an
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hour before he abandoned the tow. He had ample time in which 
to consider what ordinary care, precaution and maritime skill 
imperatively called for. He had another tug to assist him in 
taking care of the tow, and there was ample room in which to take 
effective measures to avert disaster. The burden was on the 
defendant to prove that the unfortunate result could have been 
prevented at the very moment it occurred by the exercising of 
ordinary care, caution and maritime skill. In my opinion the 
defendant has not made that proof, and after careful consideration 
1 have come to the conclusion that the evidence establishes that 
the grounding of the tow was caused by the want of reasonable 
promptitude, foresight and seamanship on the part of the master 
and crew of the two tugs when and after the dangerous situation 
arose. My assessor concurs in this conclusion.

Under these circumstances it is not necessary for me to express 
any opinion on the allegations of the plaintiffs, that the tugs were 
insufficiently equipped and supplied and insufficiently and im­
properly officered and manned.

There will be judgment for the respective plaintiffs for damages 
and costs with a reference to the deputy district registrar to 
assess the damages in each case.

Judgment fur plaintiff*.

ROSS v. STOVALL.

Alberta Supreme Court, Ap/n-llate Division, Harvey, C.J., Beck, Simmons and 
McCarthy,././ February ‘.7. mat.

Land titles (§ IV—40)—Agreement for sale—Subsequent sale and 
transfer—Fraud—Specific performance.

The fraud referred to in ss. 42, 104, 135 and 100 of the Land Titles 
Act (Alta.), is actual fraud, or dishonesty of some sort, not constructive 
or equitable fraud.

Appeal from a judgment of Scott, .1., 13 A.L.R. 521, in an action 
to set aside a certificate of title and transfer and for specific 
performance of an agreement for sale. Reversed.

A. E. Dunlop, for plaintiff; C. F. P. Conybeare, K.C., for 
defendant Baalim; A. //. Clarke, K.C., for defendant Stovall. 

The judgment of the court was delivered by 
Harvey, C.J.:—This is an appeal from Scott, J. The defendant 

Emma Stovall, who lived in Georgia, owned property in Lethbridge, 
where she had formerly resided and employed one Bowman, a
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real estate broker there, to find a purchaser. Her co-defendant. 
Baalim, made an offer and there was some negotiation, and letters 
and telegrams passed between the owner ami Bowman, in which 
the price and general terms of payment were specified by the 
owner, the price being 815,000, about 8500 in cash and a further 
sum of about 85,500 in payment of arrears of taxes within 2 
months, and the remainder spread over a term of 9 years.

On the final telegram, Baalim signed an acceptance, and on the 
same day, Bowman telegraphed Mrs. Stovall: “Everytiling satis­
factory. Draft and papers being forwarded to bank.” The 
telegram specifying the terms provided that notes should be given 
for the deferred payments, and that there should be a contract 
drawn fully protecting the owner’s interest, and forwarded to tin- 
bank.

Bowman had previously advised her that as the cash payment 
wras small, it would be advisable for her to give only an option 
until the substantial payment for taxes was paid, and thus, if that 
payment were not paid promptly, the owner would then not find 
herself bound by a contract. Although the terms specified by her 
said “contract” and not “option,” Baalim’s solicitor, who was 
also an old friend of Mrs. Stovall’s, prepared an option agreement, 
but signed by Baalim, instead of an agreement of sale and sent it 
to the bank. When this was received, Mrs. Stovall telegraphed 
that her conditions specified a sale and not an option. Baalim’s 
solicitor, evidently having her interest in mind, telegraphed that 
he could not advise her giving an agreement until more money was 
paid, and advised her to consult her legal adviser. On the same 
day he wrote her and her legal adviser, whom he knew, explaining 
the situation. This was on June 7, and on the following day, one 
Mrs. Little, who was apparently a friend of Mrs. Stovall, tele­
graphed the latter, advising her not to give an option. The 
telegram is not produced, but apparently, from the subsequent 
correspondence, it suggested, or at any rate Mrs. Stovall had in 
mind, a possible sale to the Hudson’s Bay Co. On the following 
day Mrs. Stovall telegraphed Mrs. Little advising her that she 
“had declined option” and, on the same day, her legal adviser 
telegraphed Baalim’s solicitor stating that she would not accept 
paper submitted, and wrote him at length pointing out objections 
to the procedure. He also wrote a letter to Mrs. Little. In it he
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said that she Mould see that the offer made to the Hudson's Bay < o. ALTA 
was a little less than that to Baalim, but that Mrs. Stovall would •< C.
rather deal with the former.

As Baalim's solicitor had prepared the papers in the form he 
had believing it to be better for Mrs. Stovall, on receipt of the letter 
from her legal adviser, he prepared an agreement as she required, 
and on June Hi, he telegni * that it would be sent on Monday. 
There was a little delay and it was not sent until June 21. and before 
it was received, there arrived a telegram from Mrs. Little, dated 
June 23, which said: “Have good news. Think will be able to close 
deal for cash in a few days. They cannot bind you if you do not 
cash cheque. They made bad move. Do not sign papers until 
you hear from me." On receipt of the paj>ers from Baalim's 
solicitor, advice was sent that her legal adviser was away. On his 
return lie wrote on July 3. offering further objections and leturning 
the papers. On July 4, Mrs. Little wired that she had sold the 
property to the plaintiff for SI’>,000, $2,000 in cash, *8,(MM) on 
December 1, and the balance in a year.

It is unnecessary to refer, in much detail, to the subsequent 
proceedings. An agreement was executed between the plaintiff 
and Mrs. Stovall. Mr. Baalim, on his part, went into possession 
and had a caveat filed, his solicitor all the time maintaining that 
lie had a completed agreement, and a memorandum that would 
satisfy the Statute of Frauds, but expressing a willingness, wit hout 
prejudice, to make concessions to meet objections. Mrs. Stovall's 
legal adviser, who contended that she was not hound to Baalim, 
came to Lethbridge, and there saw the solicitors for both the 
plaintiff and Baalim. He apparently agreed with Boss's solicitor 
as to the legal rights, but the latter advised him to consult counsel 
in ( algary. He did so, and was then advised that Baalim probably 
could succeed if he persisted in his claim. As a consequence, he 
came to terms with Baalim's solicitor, and under the authority 
lie had, gave a transfer from Mrs. Stovall to Baalim, which was 
registered, and a certificate of title was granted thereon. This was 
done without the knowledge of the plaintiff or Ins solicitor, who had 
not taken the precaution to file a caveat against the land before, 
though lie did after the transfer was registered.

This action is brought to set aside the certificate and transfer.
28—45 D.L.R.
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and for specific performance of the agreement, also for a return of 
the purchase price paid and notes given as well as for 810,(MX) 
damages.

The trial judge directed sjwific jierfonnanee, with a setting 
aside of the certificate of title and transfer.

He was of opinion that there was not a Winding agreon t in 
between Mrs. Stovall and Baalim and points out that Sydn \. 
Sa.skat chemin and Hattie Hirer Land Co. (1913), 14 D.L.R. ."» I. 
0 A.L.R. 388. a decision of this court, held that s. 135 of the Land 
Titles Act is not a bar as against ‘‘a person who obtains a transfer 
and certificate of title with knowledge of an outstanding registered 
interest which will be thereby defeated.”

The appeal is by the defendant, Baalim alone. He contends 
that ss. 44 and 135 of the Land Titles Act (Alta, stats, c. 24, 190tv, 
furnish a complete defence.

S. 44 provides that
Every certificate of title . . . .shall (except in canes of fraud wherein 

the owner lias participated or colluded) . . . be conclusive evidence 
that the jicrson named therein is entitled to the land included in the same, 
for the estate or interest therein specified, with certain exceptions within 
which the present case does not fall.

S. 135 provides that except in case of fraud a person dealing 
with a registered owner need not enquire as to other interests and 
that “knowledge that any trust or unregistered interest is in 
existence shall not of itself be imputed as fraud."

In .4suets Company v. Mere lioihi, | 1905] A.(\ 170, the Judicial 
( ommittee had to determine the nature of the right of a registered 
owner under the New Zealand Act on a claim to set aside his 
certificate of title. That Act is in general tenor and effect similar 
to ours, though the details and arrangements differ. In the 
judgment, at p. 202, it is stated :

The sections making registered certificates conclusive evidence of title 
are too clear to be got over.

Then again, at p. 210:
Passing now to the question of fraud . . . ss. 55, 5ti, 1 SI* and l!H)

appear to their Lordships to shew that by fraud in these Acts is meant actual 
fraud, t.e., dishonesty of some sort, not what is called constructive or equitable 
fraud. . . . Further, it ap|iears to their Lordships that the fraud which
must be proved in order to invalidate the title of a registered purchaser for 
value . . . must be brought home to the |ierson whose registered title
is iui|>eached or to his agents.

The sections specified correspond in general tenus to ss. 42, 
104, 135 and 100 of our Act.
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It seems clear then that the certificate of Baalim cannot Ik? 
set aside unless he or his agent has been guilty of actual fraud or in 
other words dishonesty.

The trial judge makes no finding or suggestion of any such 
fraud, ami he tells us that he had no intention of making any such 
finding. Moreover, I can find no evidence to support any such 
finding. I find nothing at all inconsistent witli an honest attempt 
to compel the carrying out of what might and very probably was 
considered by Baalim and his solicitor to Ik» a binding and enforce­
able agreement. Whether it actually was a binding agreement 
appears to inc to lie of little consequence. It was certainly so near 
it that they might, as, it appears to me they honestly did, consider 
it such. That being so, they would consider Baalim’s right, prior 
and superior to that of the plaintiff, ami s. 135 would, in this aspect, 
appear to have no application whatever, s. 44 lieingthe important 
section. I am at a loss to see what then1 was fraudulent or dishonest 
m their action. That Baalim did, in fact, waive some of the terms 
in his favour, and did in order to get the matter settled pay cash 
in full rather than insist on the time xx Inch he might have demanded 
does not, in my opinion, furnish any ground for questioning the 
honesty of the belief in the sufficiency of his agreement.

In the Sydic case, sti/tra, the agent of the company who had 
effected a sale of some of the company’s lands to the plaintiff, 
which, by mistake, were incorrectly descrilxxd, sulisequently, with 
:i knowledge of such mistake, himself bought from the company 
and obtained a certificate of title for the lands which he had Indore 
'«•Id the plaintiff.

The court was of opinion that Brown was guilty of actual fraud 
nr dishonesty. The present case is, however, quite different. If 
Baalim had a binding agreement his interest was prior to that of 
the plaintiff, and there could Ik* no question of depriving him of any 
interest, and if lie honestly lielieved he had, he would Ik* no less 
honest than if he actually had.

1 am of opinion, therefore, that no fratal is shewn and conse­
quently no ground for setting aside the certificate of title, and 
Baalim's appeal should Ik? therefore allowed.

The alternative claim of the plaintiff against Mrs. Stovall 
must then lie considered. He claims for a return of the money and 
notes given under the contract. 'Hie claim is admitted, the monev
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has been paid into court, and the notes tendered back. He also 
claims damages for breach of agreement. In Stephens v. Hannan 
(1913), 14 D.L.R. 333, 6 A.L.K. 418, this court held that the 
English rule of lia in v. FothergiU (1874), L.R. 7 H.L. 158, applied 
here and that the damages were the amount paid with interest 
and costs of investigating title and incidental thereto. With the 
money paid into court has been included a sum sufficient to cover 
interest, cost of draft and the solicitor's costs based on the solicitor's 
own statement. Whether the facts of this case might possibly take 
it out of the rule in lia in v. Fothergill, supra, I do not think ii 
is necessary to consider, for, in my opinion, there is no satisfactory 
evidence upon which it could be held that the full value of the land 
was in excess of the purchase price. It appears indeed, as I have 
shewn, that there was an offer to the Hudson's Hay Co. for some­
thing less, which apparently was not accepted.

I think there is no ground, therefore, for any damages for loss 
of profit on the purchase.

In the result, the appeal should be allowed with costs and the 
action dismissed with costs, the costs of the defendant Mrs. Stovall 
to be limited to the costs incurred after the payment into court, 
for though there is evidence that l>efore action was brought her 
willingness to settle in this way was made known to the plaintiff, 
it does not appear that there was any legal tender and she asks for 
no further costs than this.

The caveat filed by the plaintiff should be discharged at his 
expense. A ppeal allowed.

“LAWRENCE C. GIFF” v. SINCENNES-McNAUGHTON LINE Ltd.
Exchequer Court of Canada, Maelennan, I)ep. Jjoe. J. in Adm. hecemlter 21,1918.

Collision ( § I A 3)—Tvo and tow—Snowstorm -Inevitable accident.
In attempting to avoid a collision with a black gas buoy in a channel, 

which became invisible owing to a snowstorm, the master of a tug, after 
passing an upbound steamer, starboarded his vessel and ran his tow, 
composed of several barges, into shallow water, thereby bringing about 
a collision between them.

Held, it was not an -inevitable accident and could have been avoided 
by the exercise of ordinary caution and maritime skill; that the collision 
was caused by the improper starboarding of the tug; its failure to take 
soundings; the failure to anchor.

Action for damages resulting from a collision.
Peers Damdson, K.(\, and T. Winfield Hac.kett, for plaintiff; 

Aime (ieoffrion, K.C., for defendant.
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Maclennan, Dcp. Ix>c. J.:—This case arises out of a contract 
of towage. Plaintiff is the owner of the barge “ Lawrence C. Giff,” 
and the defendant is the owner of the tug “Virginia.” About 
2 a.m. on the morning of Noveml>er 3. 1017, the defendant's tug 
“Virginia” left Throe Rivers lound for Queliee with a tow con­
sisting of the barge “Atlaseo” at the head of the tow. then the 
barge “Lawrence (\ Giff” and the barge “Mary Giff" fastened 
abreast, anti then the barge “E. H. Ixanay” in rear. On leaving 
Three Rivers the tug pulled out into the stream, turning to head 
down the river, and, before the tug had succeeded in getting the 
barges in a straight line liehind the tug, the master of the tug saw 
the headlights and the green light of a steamer up-!K>und, which 
passed the tug and tow starlwiard to stariioard opposite the red 
buoy 56-C. It hail l>een snowing more or less during the night 
ami snow was falling when the tug and tow left Three Rivers, and 
continued to full for some time therciifter. The tug passed 
down 1(X) ft. from the ml buoy 56-0, and owing to the snowfall 
the black gas buoy 55-G, as well as all other lights, became invisible. 
The black gas buoy 55-0 is about 1,700 ft. from the red buoy 
50-0, where the tug met the U|>-going steamer, and about 8(H) ft. 
from shallow water off Ile aux Oochens, on the port, side of the 
channel going up. The deep water channel on the starboard side 
of the black buoy is about 2,500 ft. wide. When the tug passed 
the up-liound steamer anil wits unable to see the black gas buoy, 
the captain of the tug, in order, as he says, to avoid fouling the 
black gas buoy, starlioarded his helm and continued on his course 
for about 3,500 ft., when the lights of a mill on Ile de la Potherie 
came in sight on his port bow. He then ported his helm to haul 
out his tow more into the stream, when the first barge in the tow, 
which was drawing 14 ft., stranded, and the barge “Lawrence C. 
Giff," drawing about 0 ft., owing to its momentum, collided with 
the stern of the “Atlaseo,” and the barge “E. H. Lemav,” owing 
to its momentum, collided with the “Lawrence ('. Giff,” and 
Mb the “Giff” and “Lemay” sank in a few minutes.

The plaintiff alleges that the collision and the damages and 
losses consequent thereof were occasioned by the negligent and 
improper navigation of the tug and by the incompctency of her 
master and crew, and the defence is that the grounding of the 
barge “Atlaseo” and the sinking of the barge “Lawrence C. Giff”
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occurred as a result of an inevitable accident which could not 
have l>een anticipated, and there was no fault on the part of the 
defendant nor of its servants. The tug was in charge of a master, 
pilot, mate, 2 engineers, 3 firemen, 3 sailors and a cook. After 
the tug had passed the up-bound steamer and the buoy and 
rangelights became invisible, the master of the tug changed hi* 
course without having consulted his compass. He made no u>< 
of his compass whatever and took no soundings at any time, 
though he doubtless knew that the course on which lie had put 
his tug would bring him very close to lie aux Cochons. He had 
two anchors on board ready for use and he had a river over hall 
a mile wide, the only obstacle in it was the black gas buoy 55-C. 
What happened shews that, in attempting to avoid collision with 
the black gas buoy, he ran his tow into shallow water and the 
foremost barge stranded, bringing about a collision of two of the 
barges in the after part of the tow.

There is no dispute about the facts, and the questions involved 
in this case have regard to matters of navigation and seamanship 
on which I have consulted my nautical assessor, with the follow­
ing result:—

1. After the master of the tug had passed down-stream 100 ft. 
off the red buoy 5G-C, and had met the up-bound steamer and the 
range and the buoy lights had become invisible by reason of the 
snow-stones, was it good and priaient navigation on his part to 
have continued his course without regard to his compass and 
without taking any soundings? A. No, the compass should have 
been used. He should not have starboarded, especially—again 
with an easterly wind blowing on the starboard side and possiblx 
shearing him to the northward.

2. Was it good navigation on the part of the master of the tug. 
after he had met the up-bound steamer, to have changed his 
course by starboarding? If not, what should he have done in 
the exercise of ordinary care, caution and maritime skill? A. He 
should have endeavoured to find gas buoy 55-C, and not having 
seen it—anchored immediately.

3. Was there anything having regard to the width of the river 
and the extent of navigable waters at his disposal which prevented 
the master of the tug taking such precautions as a seaman of 
ordinary prudence and skill exercising reasonable foresight would
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iisp to avert the stranding of the tow, and if not, what should the 
master have done in this east»? A. In view of the state of the 
weather, it was imprudent to have left Three Rivers, hut having 
decided to leave he should have proceeded with extreme caution 
with lead kept going, good look-out and to have anchored upon 
the lights being shut out by snow. The width of the river is 
Mich that he had more than sufficient water to handle his tow to 
the southward of mid-channel.

The law 'able to the relation between tug and tow was 
stated by I xml Kingsdown in the Privy Council in the ease of 
Tlx Julia (1801), Lush 224, at 231. It is as follows:

When the contract was made, the law would imply an engagement that 
en<h vessel would perform its duty in completing it; that proper skill and 
diligence would he used on Imard of each ; and that neither vessel, by neglect 
or misconduct, would create unnecessary risk to the other, or increase any 
risk which might he incidental to the service undertaken. If, in the course 
of the performance of this contract, any inevitable accident happened to the 
one without any default on the part of the other, no cause of action could 
arise. Such an accident would la* one of the necessary risks of the engage­
ment to which each party was subject, and could create no liability on the 
part of the other. If, on the other hand, the wrongful act of either occasioned 
any damage to the other, such wrongful act would create a responsibility on 
the party committing it, if the sufferer had not by any misconduct or unskil­
fulness on her part contributed to the accident. These are the plain rules of 
law by which their Lordships think that the case is to be governed.

This statement of the law was subsequently quoted with 
approval in the Privy Council in the ease of Smith v. St. Laurence 
Ton• lloat Co. (1873), L.R. 5 PA'. 308, and in the House of Ixmls 
in the case of Spaiyht v. Tcdcaxtle ( 1881), 0 App. ('as. 217, 220.

The defence here is inevitable accident, in other words that 
the accident could not have been avoided by the master of the 
tug by the exercise of ordinary care, caution and maritime skill. 
What amounts to inevitable accident was discussed by me recently 
in McCormick v. Si nee tine*-} IcSa ugh to n Line, ante, p. 302 and it is 
unnecessary that I should repeat what 1 said on that occasion. 
Having regard to the advice of my assessor, in which I concur, 1 
find the collision was caused (1) by the improper starboarding of 
the tug, after passing the up-bound steamer, (2) by the failure to 
take soundings, The Altair, [1807] P. 105, and (3) by the failure 
to anchor. It is stated in the defence that ‘‘a sudden snow flurry 
obscured the channel lights and the ‘ Virginia’ lost her bearings." 
Ordinary caution and maritime skill then made it the imperative
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duty of thv master to take repeated soundings, to proceed with 
extreme caution and to east anchor until lie got his hearings 
again and could proceed in safety. The negligence of the master 
of the lug led to the disaster which was clearly avoidable by the 
exercise of ordinary care, caution and maritime skill. The defence 
of inevitable accident therefore fails and there will lie judg­
ment for the plaintiff for the damages sustained and for costs, with 
a reference to the deputy district registrar, assisted by merchant> 
to assess the damages. J tulgnient for plaintiff.

ALTA. WINELAND v AUDETT.
S. ( ' Mberta Su/unm Court, .1 ppeJlaU Division, Harvey, C.J., Deck, Simmons ami 

McCarthy. JJ. February 28, 1919.

I. Ill SHAM) AND WIFE (§ II K—80)—SEPARATION AGREEMENT- WoitlM 
HE1.EASING HI SHAND FROM LIABILITY—CONSTRUCTION.

In construing a separation agreement between husband and wife, then 
is no justification for treating the words, releasing the husband from all 
claims of the wife, as meaning anything different from what the languagi- 
indicates. unless it can be gathered from the evidence of the exprès-,d 
intention of the parties, or of their conduct or of the circumstances that 
a special meaning different from the ordinary meaning was intended.

- Pleading (§ III C -332)—Judgment for money had and received 
Claim of trust — Amendment ok claim necessary to maintain 
judgment—Statute of Limitations complete answer—Right ok
DEFENDANT TO PLEAD STATUTE.
Where a claim of trust is found against a plaintiff, the judgment being 

only one for money had and received, to which the Statute of Limitations 
would be a complete answer, the plaintiff cannot maintain the judgment 
as given without an amendment of the claim, and the defendant has the 
right to plead the statute in answer, it not being an answer to the claim 
as pleaded.

Statement Appeal from a judgment of Ives, J. Reversed.
W. MacDonald, K.C., for appellant.

J. D. Mathcson, for respondent.
Harvey. c.J. Harvey, C.J.: This is an appeal by the defendant from a 

judgment of Ives, J., in favour of the plaintiff for $4.410.
The plaintiff and defendant lived together for 17 years as wife 

and husband. Then the plaintiff left the defendant, she says 
because of his drunkenness and abuse. Apparently, she subse­
quently procured a divorce, and after living separate for about a 
year and a half, she married her present husband. The separa­
tion took place in May, 1915, and the plaintiff went back to 
Oregon, where they had lived l>cforc coining to Alberta. In 
Septeinlier she came back to Allierta, partly at least, she says, for 
the purpose of getting a settlement. A settlement was arrived at
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and an agreement drawn by a solicitor and executed by lmth 
parties under which the defendant agreed to pay her 82,(MM), 
which money was paid in full.

The statement of claim, issued in August, 1918, alleges that in 
March, 1909, the sum of $4,1(M), proem Is of the sale of the plain­
tiff's land in Oregon, was given by the plaintiff to the defendant 
to he invested for her in Allierta real estate, which was invested 
in the purchase of a named section of land and that about a year 
later she gave him a further sum of 8300 to be invested and which 
was invested in the same way. It prays a declaration that the 
moneys were taken in trust and invested for her benefit and an 
accounting for the moneys with the profits.

The chief defence set up is the settlement above-mentioned, 
which contains the following clause:

3. The said Anna Audett agrees to accept the said sum of $-\(X>0 in full 
of all and every claim which she may now, or may at any time hereafter, have 
against the said Louis Audett and hereby agrees that she will pay any debts 
which may now or hereafter lie owing hv her and keep the said Louis Audett 
indemnified therefrom.

The agreement contains the following recital:
Whereas differences have arisen between the said Louis Audett and the 

said Anna Audett, and they have agreed to live separate from each other in 
future and to enter into arrangements hereafter expressed.

The plaintiff swore that she did not know what the 82,(MM) was 
given for, hut suggeste l that it was given for her wages and sup­
port of herself and children, but she says that she did not ‘ - 
stand it was all she was to get. She admits that it was read over 
to her Indore she signed it anti that she did not then mention her 
understanding. She also admits that she never until 2‘ _> years 
later made any claim, though she says her husband had promised 
her at one time to give her some land, but that lie had not done so. 
The trial judge gave judgment in favour of the wife for the exact 
amount of the moneys shewn by the evidence to have been received 
by the husband, intimating in his reasons for judgment, and more 
clearly Ixffore during the course of the trial, his conclusion that 
the moneys had not been invested for the benefit of the wife as 
alleged. He expresses the opinion that the plaintiff on the uncon- 
tradieted evidence would have been entitled to alimony when she 
left the defendant, and that was all that the settlement agree­
ment was intended to cover, and not any claims for money 
transactions between them.
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1 find myself quite unable to see any justification for treating 
the words of release as meaning anything different from what the 
language indicates. How would it lie possible in general terms 
to cover the money transactions more clearly than they are cov­
ered by the words “all and every claim” 1 am quite at a loss to 
comprehend. Then I think he was hardly justified in concluding 
that she was in fact entitled to alimony, for when it was first 
attempted to give evidence on that the trial judge stopped counsel 
for the plaintiff, isiinting out that there could lie no justification 
for a claim for alimony. Naturally no evidence was given on t lu­
isant by the defence. I can quite understand that if it can be 
gathered from the evidence of the expressed intention of the 
parties or of their conduct or of the circumstances, that a special 
meaning different from the ordinary meaning was intended, such 
special meaning should l>c given to the words. But in this case 
except the bare statement of the plaintiff that she did not think 
it was all she was to get I can see no evidence to warrant such i 
conclusion. Her intention alone, however, could not prevail over 
the ordinary meaning of the words, and her conduct in not making 
any claim for 2* years after the settlement appears to me to 
more than offset her statement.

1 am of opinion, however, that even with this limited meaning 
the plaintiff ought not to have judgment. The claim of trust 
quite evidently was found by the trial judge against the plaintiff, 
and her claim then was only one for money had and received to 
which the Statute of Limitations would Ik* a complete answer. 
Defendant's counsel, I think quite properly, argues that she can­
not maintain the judgment as given without an amendment of 
her claim, and that, in such ease, he should have the right to 
plead the statute in answer, since such a claim was not an answer 
to the claim as now pleaded. As alleged, the payments were !• 
and H years respectively In'fore action was brought, and thus in 
the absence of a trust the statute would Ik* a bar.

It was during the defendant's evidence when he said the 
n oney had not been used to pay for land that the trial judge 
stated that he did not see how the plaintiff could recover any­
thing more than the principal, and that there could be no ques­
tion of accounting and that it did not matter what hap]x*ncd to 
the money or what profit was made with it. Both counsel accepte I
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this and proceeded with the trial on that basis. It may l>c that 
the defendant’s counsel should then have asked to set up the 
statute, hut the plaintiff lid not ask to amend so as to put his 
pleading in proper form to meet the new aspect, and 1 do not 
think it would he quite fair now to deprive the defendant of a 
perfectly good defence because he did not then apply to set it up.

For the reasons I have stated, 1 would allow the appeal with 
costs and dismiss the action with costs.

Beck, J.: This is an appeal from Ives, J. I have considered 
the case carefully. My inclination at first was to dismiss the 
appeal, hut I do not feel sufficiently satisfied of the correctness of 
the views I have put forward to dissent from the opinion to the 
contrary of the three other memliers of the Court.

The plaintiff is the divorced wife of the defendant, and since 
the making of the agreement in question in the action she has 
married again.

The ~ sued to recover two sums— $4,100 and $310—
moneys of the plaintiff alleged to have l>een received by her hus­
band some ten years ago and to have lieen invested by him in 
certain lands which were sulwequcntly sold. The plaintiff and 
defendant lived together till 1915. They then separated. On 
September 23, 1915, the plaintiff, who was then living in the 
Vnited States, came to Alberta, where the defendant was then 
living. She can e to get a settlement with her husband. An 
agreement was drawn up by a lawyer on'Scptembcr 23. 1915; it 
recited that :—

Whereas differences have arisen Ix-twecn (the husband ami wife) ami 
they have agreed to live separate from each other in future and to enter into 
the arrangements hereinafter expressed.

It contained a covenant by the defendant to pay to the plaintiff 
in certain stated instalments, $2,000, of which 8300 was paid in
cash.

it also contained the following clause of release:—
The said Anna Audctt (the plaintiff) agrees to accept the said sum of 

$2,000 in full of all ami every claim which she may now or may at any time 
hereafter have against the said Ijouis Audett (the defendant).

Ives, J., held that this general release must be restricted so us 
to apply only to what the plaintiff now claims it was intended to 
be confined, namely, her claim for alimony—“matrimony money.” 
The recital is, with the exception of the omission of the word
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“unhappy” before “differences,” a common recital in separation 
agreements simpliciter, that is, agreements dealing with the rights

Wineland *»nd obligations of the parties arising from or created by reason of
the separation solely. See Form 77, vol. 2, Encyclopaedia of 
Forms and Precedents.

Especially in the case of releases general words are prima facie 
to be construed as limited by the recitals, if any, contained in the 
release. See 10 Hals., “Title Deeds and Other Instruments.' 
p. 402, sec. 800

If a release is given on a particular consideration recited, notwithstanding 
that the release concludes with general words, yet the law, in order to prevent 
surprise, will construe it to relate to the particular matter recited, which was 
under the contemplation of the parties and intended to he released (/ter Lord 
Hardwicke, L.C., in Ramsden v. Hylton (1751), 2 Ves. Sen. 304 at p. 310, 
28 E.R. 196).

So far, then, as the instrument of release goes, I agree with 
Ives, J., in holding that it is not an express release of the claims 
sued for.

I take it that it is a case where the instrument should lie 
treated as ambiguous and that it is ojien to the parties, therefore, 
to shew the circumstances surrounding the making of the instru­
ment—the claims talked about or not talked about, the actual 
state of the claims in question and their history, the relationship 
and conduct of the parties, etc.—with the view of making that 
clear which the instrument leaves in doubt.

The trial judge takes one view of the evidence; the majmity 
of this Court takes the other.

The two sums of money sued for by the wife were unques­
tionably her own money. I do not use the word separate because, 
under our law, a married woman owns her property as if she were 
a feme sole. The husband having received the corpus of this 
money and there 1 icing really no pretence that the wife meant to 
make an absolute gift of it (the onus of proving that being on the 
husband), the husband held the money as trustee for her and hud 
it been invested by him in specific property she might haw fol­
lowed it and secured for herself either the property or a charge 
upon it. 1 White & Tudor’s Leading Cases in Equity 732; 2
il>. 849.

Although the husband acquired property to a large value, it 
is neither clear that he still owns any property which has been
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identified nor that any of the wife’s money Mas actually invested 
in it. Vnder these circumstances the claim of the wife must, 
necessarily, lie for the money merely.

It is suggested that had this lx>en the form of the action the 
defendant might have pleaded the Statute of Limitations. (The 
Trustees Ordinance, c. 11, of 1903, 2nd sess., s. 55.) The inter­
pretation of the corresponding section in the Knglish Act is dis­
cussed in 2 White & Tudor, pp. 090 et &tq.

While the husband and wife were living in amity, as they did 
for a numlier of years, there was no reason to exiiect any claim 
Icing made by the wife in respect of her moneys, either for the 
corpus or the income. In lie Dixon, Hcynex v. Dixon, |1900] 
2(’ll. 501, it was held by the Court of Appeal that it Mas unneces­
sary in order to prevent the Statute of Limitations from running 
to go through the formality of the husband paying interest to the 
trustees for the M’ife; the trustees paying it to the wife and the 
wife paying it to the husband. That Mas a case of the husband 
having liorroM’ed from the M'ife’s trustees a sum for M’hieh lie gave 
a lxmd 1 tearing interest. The same principle might mcII, 1 think, 
lie applied in a case like the present.

The same cast1, hoMever, further decided that as the husband 
took the M'ifc’s moneys with full notice that the money Mas trust 
money and liable to lie invested out on interest-bearing security, 
he Mas in the position of an express trustee and therefore the 
statute did not apply. I think the same principle might moII lie 
applied in such a case as this.

Notwithstanding what I have said, I slill retain sufficient 
doubt, upon the application of the principles of law I have stated 
to the facts of the present ease as to induce me to concur witli 
doubt and hesitation in the result arrived at by the rest of the 
court.

Simmons, J.:—The plaintiff’s claim is for a declaration of trust 
in favour of the plaintiff as to certain moneys which is admitted 
Mere the proceeds (in part at least) of the sale of the plaintiff’s 
separate property, and which moneys came into the defendant's 
hands while the parties were living together as husband and 
M'ife.

The defendant pleaded a release under a separation agreement. 
The trial judge held that the separation agreement did not apply
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to these moneys and that the plaintiff was entitled to recover tin- 
actual moneys received by the husband. During the course of 
the trial the trial judge intimated that the plaintiff could not 
follow these moneys into the property of the defendant, and that 
her claim was confined to a return of the principal moneys given 
by her to her husband.

The plaintiff's solicitor then consented to abandon any claim 
for an accounting for profits.

The trial proceeded and judgment was given the plaintiff for 
the moneys received by the defendant, which were the separate 
property of the plaintiff.

The defendant says this was a claim quite different from that 
raised on the pleadings, and the Statute of Limitations would lie 
no answer to the claim for a declaration of an express trust raised 
in the pleadings. The defendant claims that the statute would 
be a complete answer to the claim for money had and received 
which was the remedy given by the trial judge.

This raises two questions: (1) Is the remedy one which brings 
the parties under the rule which deprives the defendant of the 
plea of the Statute of Limitations? and, (2) If it is not such then 
should the defendant lx; allowed at this stage to raise the statute?

Since the trial judge has found in favour of the plaintiff fur 
the return of the specific moneys received by the defendant, an 
express trust is negatived and the judgment is, in effect, a declara­
tion for the return of moneys had and received. This is essen­
tially a common law form of relief.

The foundation and history of this form of action is discussed 
by Haldane, L.C., and Ixml* Sumner in Sinclair v. Brougham. 
|I914) AX’. 398, 4M», 456.

Therefore, the Statute of Limitations would Ik* a complete 
answer.

The form which the action assumed was materially different 
from that alleged in the statement of claim. The findings of the 
trial judge against an express trust occurred during the examina­
tion of the defendant.

This involved an important amendment to the plaintiff's 
claim which would Ik; a matter of surprise to the defendant's 
counsel. No formal amendment was asked nor was any made.
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ALTA.I think under these circumstances the defendant should Lk 
allowed at this stage to plead the statute, which is a complete 
inswer to plaintiff's claim.

1 would, therefore, allow the appeal with costs.
McCarthy. J.. agreed with Harvey. (\.l

.1 n/wal allowed.

U IXKI.AXI)

McCarthy

I W
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CANADIAN PACIFIC R. Co. v. DEPARTMENT OF PUBLIC WORKS (ONT.
Su/imne Court of Canada, Sir Louis Davies, C.J., and Idington, Anglin, 

Iirodeur and Mignault, JJ. February 4. 1910.

Statutes (§ II 1)—125)—Highways—59 Vict. c. 11 -Transfer from 
Ontario to Dominion—Highways potentially existing at 
time—Construction.

The proper construction of see. 2 of statute 59 Viet. e. 11, authorizing 
the transfer from the Government of Ontario to that of the Dominion 
of any lands theretofore taken by the railway company for its road-bed 
is. that such transfer shall not affect or prejudice the rights of the 
with respect to the only common and public highways which were in 
existence at that time, namely, those jiotcntiftUy existing in the 5' 
acreage reserved in all government lands by the order-in-eounoil of IStiti.

.Vi'Peal from an order of the Board of Railway Commissioners 
for Canada directing that it highway crossing over its railway in 
the Tow i of Kirkpatrick he constructed and maintained at 
the expense of the railway company.

Ilnyly, K.C., for respondent.
Davies, C.J.: -This is an api>eal from the order of the Board 

of Railway Commissioners authorizing the construction of a high­
way across the appellants' railway in the Township of Kirk­
patrick, Ontario, and directing that the expense of construction 
and maintenance of the crossing should he home by appellants.

The leave to appeal was granted by the Board upon the 
following question of law, namely:

Whether upon the facts found by the Board the title of the railway com­
pany is subject to a prior right reserved in the Crown, to construct and main­
tain a public crossing over the railway company’s right-of-way, as applied 
for by the Department of Public Works for the Province of Ontario herein.

The issue lx*t ween the parties to the appeal is one confined to 
the expense of construction and maintenance of the crossing 
which the Board had in their previous order decided should Ik* 
I Kir ne by the railway company.

The facts found by the Board, subject to which the question is 
to lx* answered are: (1) That the company’s railway through the 
township in question was constructed in the year 1883, and the

■
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right-of-way in which it was constructed was conveyed to tin- 
railway company under and by virtue of an order-in-council of 
the Province of Ontario made in 1901, and issued under the 
authority of the statute of the province, 59 Viet., e. 11 ; (2) that 
no highway was actually laid out across the said railway before 
title to its right-of-way was acquired and that under the terms of 
the said order-in-council such title was expressly made subject to 
the conditions and limitations contained in s. 2 of the said pro­
vincial Act, which reads as follows:—

Such transfer shall be deemed to be subject, to any agreement, least- or 
conveyance affecting the same made by the Government of Ontario before t In- 
passing of this Act, as well as to the limitations and conditions, if any, in the 
order-in-council making the transfer, and the order-in-council shall not be 
deemed to have conveyed or to convey the gold or silver mines in the lands 
transferred, or to affect or prejudice the rights of the public with respect to 
common and public highways existing at the date thereof, within the limits 
of the land hereby intended to I onveyed.

(3) That under the ten a of an order-in-council made bv the 
Government of Canada, before Confederation, in ISiiO relating 
to the surveying and patenting of lands on the northerly shores of 
Lakes Huron and Superior, which include those now in question 
and declaring, amongst other things,
that many years will elapse ere the townships enjoy the benefits of municipal 
corporations and it is necessary to make provisions for the establishment of 
roads in the ineantine, 
it was provided
that an allowance of 5% of the acreage of lands he reserved for roads . 
and that a clause he inserted in letters-patent for the land accordingly, also 
reserving the right of the Crown to lay out roads where necessary.

I confess that if I had to answer the question submitted to us 
without regard to the findings on the questions of fact of the 
Railway Board, I should hesitate a good deal before answering in 
the affirmative. The language of the section of the statute quoted 
above, under which the railway company * the title to
their right-of-way, is open to two constructions neither of which 
would Ik* unreasonable.

I do not, however, under the facts as found, have any difficult v 
in answering the question submitted to us in the affirmative.

The fact that the order-in-council of 1856 reserved out of the 
lands crossed in the township named by the company’s railroad 
“an allowance of 5% for roads,” and that at the date when the 
statute under which the company acquired its title to the roadlivd

6223
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was passed there were no publie or conhmon highways actually __ 
laid out enables me to plave a construction upon the statute which, 8. C.
I think, under the facts proved, is a reasonable and proper one. Canadian 

If there were no public or common highways laid out at the Pacific

date the statute was passed, it would be without meaning or 
effect unless it was held to apply to potential highways which Dkpart-

might lie opened from tin e to time under the reservation or Public
" * yy oilKfl

of the 5% area provided for in the order-in-council of 18t>ti. If (Ont.) 
there are two meanings which may tie given to the language of a D||vi- CJ 
public statute one of which would render the statute meaningless 
and ineffective for the purposes it was meant to cover and the 
other which would give effect to the statute, I take it, the latter 
must he adopted.

I construe, therefore, under the proved facts the language of 
b. 2 of the statute, 59 Viet., c. 11, authorizing the transfer from 
the Government of Ontario to that of the Dominion of any lands 
theretofore taken by the railway company for its roadbed, etc., 
ton ean that such transfer “shall not affect or prejudice the rights 
of the public with respect” to the only common and public high­
ways which were in existence at that time, namely, those 
potentially existing in the 5% acreage reserved in all government 
lands by the order-in-council of 1800. If the language of the 
statute had tieen slightly transposed, as I submit in order to give 
it any meaning or effect at all it must l>e, it would read,
«hall not be deemed to affect or prejudice the rights of the public existing at 
the date hereof with respect to common or public highways within the limits 
of the lands, etc.

In the last analysis the question turns upon the meaning of 
the words, “existing at the date hereof,” which, in the light of 
the facts that there were no actual highways then existing, I 
think must refer to potential highways which, up to the reservation 
of 5%, could be any day called into existence.

I answer the question in the affirmative and would dismiss the 
appeal with costs.

Idington, J.:—I am of the opinion that the language of the idington, j.

statute in question, though of dubious import, is capable of the 
interpretation and construction put upon it by the majority of the 
Board appealed from, and, therefore, do not see my way to allow 
the appeal.

29—45 d.l.r. *
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Anglin, J. 'The Board of Railway Commissioner has allowed 
the appellants, the Canadian Pacific Railway Co., to submit to 
the court, under s. 56 (3) of the Railway Act a question of law 
stated in these terms :—

Whether upon the facts found by the Board, the title of the railway 
company is subject to a prior right reserved in the Crown, to construct and 
maintain a public crossing over the railway company’s right-of-way, as 
applied for by the Department of Public Works for the Province of Ontario, 
herein.

The order of the Board recites its finding:—
That no highway was laid out across the said railway before its right-of- 

way was acquired under the order-in-council dated October 31, 1901.
The Canadian Pacific Railway Co. acquired its title under a 

patent from the Dominion Government which made it subject to 
the limitations and conditions and the reservations set forth in the order-in­
council of the Lieutenant-Governor of our said Province of Ontario, dated 
the 31st day of October, 1901.

This order-in-council transferred the tract of land in question 
from the Province to the Dominion pursuant to the direction of 
the Ontario statute, 59 Viet., c. 11 (1896), “ subject to the limita­
tions and conditions specified in s. 2 of the said Act.”

S. 2 of the statute reads as follows:—
Such transfer shall be deemed to be subject to any agreement, lease or 

conveyance affecting the same made by the Government of Ontario before 
the passing of this Act, as well as to the limitations and conditions, if any, in 
the order-in-council making the transfer, and the order-in-council shall not 
be deemed to have conveyed or to convey the gold or silver mines in the lands 
transferred, or to affect or prejudice the rights of the public with respect to 
common and public highways existing at the date hereof within the limits 
of the lands hereby intended to be conveyed.

At bar there was not a little discussion upon the proper con­
struction of this section, the appellant maintaining that the well- 
known grammatical rule “ad proximum antecedent fiat relatin'' 
requires that the phrase “existing at the date thereof” should be 
read as qualifying “common and public highways,” and the 
respondent, while conceding the force of this rule of grammar, 
contending that it is not so rigid or inflexible as a rule of con­
struction that it should not, under the circumstances of this case, 
be held to yield to another principle of statutory construction, 
that a statute will not be held to o|x*rate so as to take away existing 
rights unless its terms expressly, or by necessary implication, so 
provide, especially where such a construction would involve an 
unexplained and improbable change in the previous policy of the
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law and would entail consequences seriously inconvenient to the 
public.

By an order-in-council passed in 1800, under the authority of 
Con. Stat. Can., c. 22, s. 7, which had the force of a statute, it was 
provided in the case of lands on the northern shores of Lakes 
Huron and Superior that, since road allowances had not been laid 
out, municipal corporations would not lie established for many 
years and it was necessary to make provision for the establishment 
of roads in the meantime,
an allotment of 5% of the acreage of lands be reserved for roads, as is done in 
Lower Canada, and that a clause be inserted in letters patent for the land 
accordingly, also reserving the right of the Crown to lay out roads where
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This order-in-council has never been repealed. As existing law 
it was continued in force by s. 129 of the British North America 
Act. There is nothing to indicate that there was any intention 
on the part of the legislature of Ontario in 1890 to depart from 
the policy which had been thus established. The lands in question 
admittedly lie within the territory to which it applied, and the 
5% reservation has not been exhausted.

In my opinion, the effect of this order-in-council was to render 
the lands covered by it subject to a reservation of 5% for the 
purpose of public highways to be located within them either by 
the Crown, or, when they should come into existence, by municipal 
authorities clothed with the right to do so. Such highways existed 
in posse from the date of the order-in-council making the reserva­
tion, and when duly located may, eiuoail the rights of subsequent 
grantees of the lands which they traverse, lie deemed to have 
existed de jure from that date just as if they had been then shewn 
as road allowances on official surveys of those lands made under 
the system which prevailed in the older parts of Ontario.

In view of the finding of the Board, stated in its order-in- 
oouncil, that no highway had been laid out across the right-of-way 
before its transfer to the appellant company in 1901, “the common 
and public highways” mentioned in s. 2 of the Act of 1890 almost 
certainly mean such highways in posse as I have indicated. If 
not, the inference would seem to be irresistible that the phrase 
“existing at the date hereof” must he referable to “the rights of 
the public.”

An omission to follow the direction for the insertion of a clause
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of reservation in any patent (or transfer) issued after I860 would 
not relieve the land thereby granted from the reservation, what­
ever other rights the patentee might have as against the Crown, 
should a portion of his land lie afterwards required for highway 
purposes.

It is almost inconceivable in face of such a declared policy as is 
evidenced by the order-in-council of 18(H), that the Legislature of 
Ontario should have intended in 18% to transfer to the Dominion 
in order that it should become vested as a right-of-way in the 
Canadian Pacific Railway Co., a strip of land stretching across 
this entire territory wholly free from the reservation provided for 
by the order-in-council of 1866, with the result that rights of 
highway across it would have to be acquired from that company 
by the province, or by the municipal corporations which it should 
create, as they should be neéded in order to open up roads for 
the public convenience. I agree with Mr. Bayly that any con­
struction of which its language reasonably admits should lie 
placed on s. 2 of the statute of 1896 that will prevent such a 
consequence—that will harmonise it with, and will obviate the 
necessity of implying a repeal ad hoc of the order-in-council of 
1866. See Re Norman’* Trusts (1853), 3 DeG. M. & G. 965. 43 
E.R. 378; Eastern Counties and London and lilackwall R. Co. v. 
Marriage (1860), 9 H.L. Cas. 32, 11 E.R. 639, at p. 64, per Pollock, 
C.B., at p. 44, per Channel, 13.; Thellusson v. Woodford (1805), 
1 Bos. & P. (N.R.) 357, at pp. 392-3, 127 E.R. 502, per 
Macdonald, L.C.B., and cases collected in Maxwell on Statutes 
(51 h ed., pp. 3 and 30). That result will, in my opinion, lie 
attained by treating the phrase “existing at the date hereof” as 
referable to “rights of the public” rather than to “common and 
public highways.”

The facts that the grant is by the Crown and is gratuitous, 
and that owing to the non-existence of municipal organization the 
right to open highways was reserved by the order-in-council of 
1866 to the Crown itself, which was also the custodian of the 
rights of the public, afford additional reasons for a construction 
favourable to the respondent if the terms of the statute of 1896 
admit of it, as I think they do.

1 am, for these reasons, of the opinion that the question sub­
mitted should be answered in the affirmative and that the appeal 
should be dismissed with costs.
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Brodeur, J. (dissenting) :—This is an appeal from the Railway 
Board on a question of law, under the provision of s. 56 of the 
Railway Art.

The question which the Board has given leave to submit reads 
as follows:—

Whether upon the facts found by the Board the title of the railway com­
pany is subject to a prior right reserved in the Crown to construct and main­
tain a public crossing over the railway company's right-of-way, as applied 
for by the Department of Public Works for the Province of Ontario herein.

In order to fully understand the bearing of that question, it is 
necessary to state briefly what are the facts and the circumstances 
which have given rise to the present appeal.

In 1883, the Canadian Pacific Railway was built in the north­
western part of Ontario. When the Township of Kirkpatrick in 
which the crossing in issue in this case is situated was surveyed in 
1884 no highways existed in that township.

The lands on w hich the company built its line belonged to the 
Province of Ontario.

In 1896, the Legislature of Ontario passed an Act to authorize 
the transfer of the lands occupied by the Canadian Pacific Railway. 
Bv s. 2 of that statute it was provided that the transfer should be 
made in such a way as not to
affect or prejudice the rights of the public with respect to common and public 
highways existing at the date hereof within the limits of the lands hereby 
intended to be conveyed.

The transfer was made with the stipulation required by that 
statute concerning the highways.

Having found it necessary to open a highway in the Township 
of Kirkpatrick, the Department of Public Works of Ontario 
applied to the Railway Board for an order directing the Canadian 
Pacific Railway Co. to construct and maintain a public crossing 
over their right-of-way in connection with that highway.

The company agreed that the highway was necessary and 
should be opened but objected to being bound to construct and 
maintain the crossing.

The Board came to the conclusion that the company should 
build and maintain the highway crossing on the ground that the 
proviso contained in the law of 1896 referred to the reservation 
for highways authorized by an order-in-council passed in 1866.

The question of law above quoted has been submitted to 
this court by way of appeal from the decision of the Board.
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The first question which presents itself, according to my mind, 
is whether the statute of 1896 lmd reference simply to existing 
highways or to the reservation for highways mentioned in the 
order-in-council of 1806.

If we construe it according to the ordinary grammatical rule, 
“ad jrroximum antecedent fiat relatin'' I should sav that the words 
“rights of the public with respect to common and public highways 
existing at the date hereof” mean, not rights then existing with 
respect to highways but rights of the public with respect to 
highways then existing. The participle “existing” qualifies 
not the substantive “rights” but the substantive “highways" 
because it is nearer the latter than the former.

It is true that there were no highways in the Township of 
Kirkpatrick; but nobody would suggest that from the District of 
Nipissing to the western Ixmndary line of Ontario there were not 
hundreds of highways existing when the law of 1890 was passed.

I may, in that respect, refer to the Revised Statutes of Ontario 
of 1887, c. 40, s. 1 and ss. 45 and 48, and c. 7, s. 15, sub-ss. 79 and 
80, which shew that the territory' mentioned in that law' of 1890 
was organized for municipal and judicial purposes and formed 
part of two electoral districts.

The Dominion legislation then in existence referred also to the 
settlements of that region: R.S.C. 1880, c. 6, sub-s. 73 of s. 2.

'fhe legislation had in view' the protection of the rights that 
the public had in the highways then actually existing in that 
territory.

If the legislature wanted to refer to the highway reservation 
provided in the order-in-council of 1800, it would certainly have 
expressed itself differently. It would have been so easy to mention 
specifically that order-in-council.

What is the meaning of that order-in-council? It is a recom­
mendation or order to the executive authority having to deal with 
the Crown lands that
an allowance of 5% of the acreage of the lands be reserved for l tads, as is 
done in Lower Canada and that a clause be inserted in letters patent for the 
lands accordingly.

Perhaps, as there is a specific reference to the Lower Cu. ida 
legislation, it might be of interest to see what that legislation 
contemplated.
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It is embodied in an order passe. 1 under Lord Dorchester on 
tlic 30th of October, 1704. By Ins instructions. Lord Dorchester 
had the power, in laying out townships, to make reservations for 
public use (Constitutional Documents, Doughty and McArthur, 
1791-1818, p. 21); and it is in execution of these powers that the 
order of the 30th Oetolier, 1794, was passed.

It provided that each lot in a township would contain 210 
acres instead of 200, in order to provide for an allowance of 5% 
for highways. That legislation was the one in force in I»wer 
Canada in 1800, when the order-in-couneil concerning Cpper 
Canada was passed.

Those two orders-in-eouncil are intended to oblige the settlers 
to give without indemnity 5% of their acreage for the use of high­
ways. They have no reference to the rights-of-way of a railway 
company.

1 fail to see then that the order-in-council of 1800 is refermi to 
in the statute of 1890. I have come to the conclusion that the 
question suhn itted to us should be answered in the negative.

The appeal should be allowed with costs.
M ion ault, J. (dissenting) : —The Board of Hail way Com­

missioners for Canada has granted to the ap|>cllant leave to ap|ieal 
to this court on a stated question of law, from its or< 1er No. 20,393. 
authorizing the appellant to construct and maintain at its own 
expense a highway crossing over the railway on the line between 
lots 8 and 9, concession 5, in the Township of Kirkpatrick. District 
of Ni pissing, and Province of Ontario. In this order the Chief 
Commissioner, Sir Henry L. Drayton, K.C., and the Assistant 
Commissioner, Mr. D’Arcy Scott, concurred, while Mr. Com­
missioner S. .1. McLean dissented. The order granting leave to 
appeal states the facts found by the Board and the question to lie 
answered, and obviously, in answering this question, no facts 
other than those found by the Board can lie considered. •

These facts are:—
1. The company's railway through the township in question was con­

structed in the year 1883, and the right-of-way on which the said railway wan 
constructed conveyed to the railway company, by an order-in-council made 
by the Lieutenant-Govcrnor-in-Council of Ontario, dated October 31, 1901, 
and issued under the authority of a statute of the province, 59 Viet. c. 11.

2. No highway was laid out across the said railway before title to its 
right-of-way was acquired under the said order-in-couneil.
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3. The company’s title was, under the terms of the said order-in-council 
dated October 31, 1901, made expressly subject to the conditions and limita­
tions contained in s. 2 of the said provincial Act, which said section provides 
. . . (see text further on).

4. Under the terms of the order-in-council made on the recommendation 
of the Commissioner of Crown Lands, dated August 6, 1866, it was provided 
that an allowance of 5% of the acreage of lands be reserved for roads, as is 
done irf Lower Canada, and that a clause be inserted in letters patent for the 
lands accordingly, also reserving the right of the Crown to lay out roads 
where necessary.

The question to lie decided is ns follows:
Whether upon the facts found by the Board, the title of the railway 

company is subject to a prior right reserved in the Crown, to construct and 
maintain a public crossing over the railway company’s right-of-way, as 
applied for by the Department of Public Works for the Province of Ontario 
herein.

The question liefore the Board was who should liear the cost 
of the crossing. According to the established practice, this 
liability for cost is determined by reason of the “seniority” either 
of the railway or of the highway. Where the railway is senior, 
that is to say, where it was established liefore the highway, the 
expense of the crossing is liorne by the municipality or other 
public authority opening the highway. Conversely, if the railway 
comes after the highway, it must pay for the crossing. In the 
present ease the majority of the Board, Mr. McLean dissenting, 
decided the question of seniority in favour of the highway.

Ah the statement of facts shews, the question submitted 
involves the construction of s. 2 of the Ontario statute, 50 Viet., 
c. 11, and in connection with this section it is proper to consider 
the provisions of the order-in-council of August 6, I860, passed 
by the Government of Canada liefore Confederation.

The statute in question, 50 Viet., c. 11, sanctioned April 7. 
1800, is entitled “An Act to authorize the transfer of certain 
provincial lands occupied by the Canadian Pacific Railway.”

The first section authorizes the Lieutenant-Govcrmir-in- 
Council in his discretion to transfer to the Dominion of Canada 
any lands theretofore taken and occupied by the Canadian Pacific 
Railway for the road-bed, stations, station grounds, and other 
purposes of the railway, and included in its plans, the same I icing 
so transferred to enable the Government of Canada to fulfil its 
obligations to the said company in that behalf with respect to the 
railway.
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S. 2, the const rurt ion of which is in question, remis ns follows:
Such transfer shall be deemed to lie subject to any agreement, lease or 

conveyance affecting the same made by the Government of Ontario before the 
passing of this Act, as well as to thejimitations and conditions, if any, in the 
order-in-council making the transfer, and the order-in-council shall not be 
deemed to have conveyed or to convey the gold or silver mines in the lands 
transferred or to affect or prejudice the rights of the public with respect to 
common and public highways existing at the date hereof, within the limits of 
the lands hereby intended to be conveyed.

The italics arc mine.
The final section of the statute declares that such transfer 

shall Ik; as binding on the Province of Ontario as if the same were 
specified and set forth in the Act of the legislature.

The lands mentioned in this statute were transferred to the 
Government of the Dominion of Canada by an order-in-council 
adopted by the Government of Ontario on Oetolier 31, 1901, 
"subject to the conditions and limitation specified in s. 2 of the 
said Act.”

Subsequently, the Dominion of Canada granted a patent of 
the lands to the Canadian Pacific Railway Company, subject to 
the same conditions and limitations.

The order-in-council of August b, 18ÜÜ, referred to in the 
statement of facts of the Railway Board, was adopted by the 
Government of Canada, comprising then Upper and Lower Canada, 
and is in the following terms:—

On a report, dated 2nd instant, from the Honourable the Commissioner 
of Crown Lands, stating that, in surveying the lands on the northerly shore 
of Lakes Huron and Superior, the United States system of meridianal lines 
has been adopted, as it possesses the derided advantage of uniformity, regular­
ity and economy.

That by this system the townships are laid out six miles square, a more 
convenient size for municipal purposes than that of the older township, 
which are generally 10 miles square.

That the township boundaries arc drawn on the true meridian, and at 
light angles thereto, each township being subdivided by lines drawn parallel 
at its outlines, into 36 sections of 1 mile square containing 640 acres each. 
These sections are subdivided into quarters by posts planted on the outlines.

That in these surveys no road allowances arc laid out on the surveyed 
lines as formerly, the rugged and broken nature of the ground making them 
unfit for sites of roads. That the intention being to follow the American 
system with regard to the roads as well as the subdivisions of the lands, the 
roads there arc laid out by the municipal authorities in the most suitable sites, 
and the proprietors of the lands over which they pass receive such compensa­
tion for the lands taken as the authorit ies consider just and reasonable. That, 
owing to the inferior quality of the lands generally on the northerly shore of
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Lakes Huron and Superior and the large blocks which have been taken up as 
mineral locations, many years will elapse ere the townships enjoy the benefits 
of municipal corporations, and it is necessary to make provisions for the 
establishment of roads in the meantime, he, the Commissioner, therefore 
recommends that an allowance of 5% of the acreage of lands be reserved for 
roads, as is done in Lower Canada, and that a clause be inserted in letters 
patent for the lands accordingly, also reserving the right of the Crown to lay 
out roads where necessary.

The committee submit the recommendation of the Commissioner of 
Crown Lands for Your Excellency’s approval.

The recommendation of this order-in-council, adopted by the 
Government, was that an allowance of 5% of the acreage of lands 
Ik* reserved for roads, and that a clause be inserted in letters patent 
for the lands accordingly, also reserviAg the right of the Crown to 
lay out roads where necessary.

Counsel for the a argued that this order-in-council
merely adopted a policy which should govern grants of lands on 
the northerly shores of Lakes Huron and Superior, which policy 
was to l>c given effect bv the insertion in letters patent of any of 
these lands of a reservation of 5% of the acreage of the land for 
roads, and also of the right of the Crown to lay out roads where
necessary.

Upon due consideration, I do not think this construction an 
unreasonable one, for if a grant of lands were made by the Crown 
without this reservation I fail to see how the order-in-council could 
lie relieil on to restrict an absolute and unqualified grant.

No letters patent were issued for the lands in question, which 
were transferred by the Government of Ontario to the Govern­
ment of Canada by the order-in-council of October 31, 1001, 
without any other instrument of title, and this order-in-council 
does not contain a reservation of 5% for roads, or a reservation of 
the right of the Crown to lay out roads where necessary. The 
only reservation made—excluding one concerning Indian reserves 
and concerning previous grants made without a reservation of the 
right-of-way, stations, station grounds, and other purposes of the 
Canadian Pacific Railway, which is not pertinent to the present 
inquiry—is to subject the transfer to the conditions and limitations 
of s. 2 of 59 Viet., c. 11. The construction of this section, there­
fore, determines the answer that should be given to the question 
submitted. To repeat the language of the statute, the order-in- 
council making the transfer shall not be deemed

39



45 D.L.R.] Dominion Law Report». 425

to affect or prejudice the rights of the public with resjiect to common and 
public highways existing at the date hereof, within the limits of the lands 
hereby intended to be conveyed.

The expression, “rights of the public” (there is no reservation 
of the rights of the Crown us distinguished from those of the 
public) is extremely vague. Giving this expression, however, full 
effect, the “rights of the public” seem to l>e those with respect to 
con mon and public highways existing at the date of the order-in- 
council.

It is suggested that what was intended was to reserve the 
existing rights of the public with respect to common and public 
highways, and not n erely their rights to existing highways. This 
seer, s to lie a forced construction, for if it was intended to reserve 
existing rights and not rights to existing highways, if really the 
public can In* said to have existing rights to non-existing highways, 
the legislature could have used apt language to make this intention 
clear, and in the alwence of anything plainly indicating such an 
intention, I would not feel warranted in giving to the language of 
the statute any other construction than the natural and gram­
matical one. It therefore appears to ire that the rights of the 
public are reserved merely as to highways which existed on October 
31, 1901. The statement of facts of the Hoard is that no highway 
was laid out across the railway l>efore title to its right-of-way was 
acquired under the order-in-couneil.

It is also suggested that no highways existed across the lands 
transferred by virtue of the statute, and that therefore the language 
of s. 2 would lie meaningless if it lx? restricted to the then existing 
highways. This fact, however, is not among the facts found by 
the Board as applied to the large tract of land transferred under 
the statute, which is described as being
the lands lying between the terminus of the Canada Central Railway 
near Nipissing, known as Calender station, and the western boundary of 
the Province of Ontario, near Rat Portage (Kcnora), and l>etween the junction 
at Sudbury on the main line of the Canadian Pacific Railway for the Algoma 
Branch and the River Saint Mary.

I cannot, therefore, assun e that there were no existing high­
ways in this large tract of land covering several hundred miles— 
the contrary assumption would l>e much more reasonable—and 
therefore the construction which 1 feel constrained to place on the 
language of s. 2 does not, in my opinion, render this language 
meaningless.
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I would further think that if existing rights of the public to 
highways are to lie considered as being protected by the statute, 
the order-in-council of August ti, 1806, standing by itself, and in 
the altsencc of a reservation of 5% of the acreage for roads in the 
order-in-council of Octolier 31, 1001, or of the right of the Crown 
to lay out roads where necessary, would not vest any such rights 
in the public with respect to highways then not laid out or planned. 
The language of the order-in-council of I860 would indicate that 
at least son e roads had been then laid out by the municipal 
authorities, but the Board has found as a fact “that no highway 
was laid out across the said railway before its right-of-way was 
acquired.”

I therefore think that the question submitted should lie 
answered in the negative. I would consequently allow the appeal 
with costs. * Appeal dismissed.

Re BUTTERWORTH AND CITY OF OTTAWA.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, 
Magee, Hodgins and Ferguson, JJ.A. November 19, 1918.

Municipal corporations (§ II C—135)—By-law—Irregularity of
EXERCISING POWER—CAPABLE OF BEING REMEDIED—APPELLATE 
OOUK1 WILL NOT ut IS*.

When the subject legislated upon by a municipal council is clearly 
within the municipal authority, and the objection is inertly to the mode 
in which the particular |>ower has been exercised, and that defect can be 
remedied by further or different action, the by-law will not be quashed 
unless it is clear that the method adopted cannot be supported in any 
view of the matter.

Appeal from the order of Falconbridge, C.J.K.B., and from 
the order of the Board. Affirmed.

The judgment appealed from is as follows:—
The objection to the by-law was that it was not passed with the 

approval of the Ontario Railway and Municipal Board as required 
by sec. 401, para. 13, of the Municipal Act, as enacted by sec. 
8 (1) of the Municipal Amendment Act, 1918, 8 Geo. V. ch. 32.

Since the argument of this motion, the by-law has received the 
approval of the Board, but the applicant contends that such 
approval should have preceded the passing of the by-law. In re 
John Inglis Co. Limited and City of Toronto (1904), 8 O.L.R. 570, 
is cited in support of this contention. But the language of the 
Consolidated Municipal Act applicable to that case left no room
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for doubt or misapprehension. It provided, “Without the consent 
of the Government of Canada no municipal council shall pass a 
by-law . . . pointing clearly to a consent obtained in 
advance.

I cite with approval the opinion of the Hoard on this point.
The motion is dismissed with costs.
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The opinion of the Hoard, written by the Chairman, was as 
follows:—

This is an application by the Municipal Corporation of the City 
of Ottawa for the approval by the Board of by-law No. 4522, 
intituled “A Hy-law amending By-law No. 3358, intituled ‘A 
By-law to regulate Markets and WeighhousesV’ The approval 
of the Hoard is rendered necessary by reason of sec. 401, para. 13, 
of the Municipal Act, as enacted by sec. 8 of the Municipal 
Amendment Act, 1918. Section 401 enacts that “by-laws may 
be passed by the councils of urban municipalities for certain 
purposes; and para. 13 reads as follows:—

‘13. With the approval of the Municipal Board, and within 
the limitations and restrictions, and under the conditions pre­
scribed by order of the Board, for requiring all persons who shall, 
after a sale thereof, deliver coal or coke within the municipality, 
by a vehicle, from any coal-yard, store-house, coal-chute, gas- 
house or other place:

“(a) To have the weight of such vehicle and of such coal or coke 
ascertained prior to delivery, by a weighing machine established 
as provided by paragraph 11. j

"(6) To furnish the weighinaster in charge of such weighing 
machine, and to surrender to each purchaser, at the time of 
delivery, a weigh-ticket, upon which has been printed or written 
the name and address of the vendor, ttnd the name of the pur­
chaser, and to have such weigh-ticket dated and signed by such 
weighinaster, and to have him enter thereon the weight of such 
coal or coke.”

By-law No. 3358, passed in 1912, which is amended by by-law 
No. 4522, is in great part a revision and consolidation of various 
by-laws relating to markets. This by-law contains sec. 48, which 
was enacted originally in the year 1890 as a part of by-law No. 
1081, and is in the following words:—
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‘‘48. No person shall, upon or after the sale thereof, deliver any 
coal from a waggon or other vehicle, or cause the same to be 
delivered, without first having the same weighed upon one of the 
city weigh-scales in accordance with the provisions of this by-law. 
(B. 1081/00, s. 1, in part.)”

This section (48) was repealed by by-law No. 4522, and the 
following was substituted for it:—

“48. Every person who shall after a sale thereof deliver coal or 
coke within the City of Ottawa by means of a vehicle from any 
coal-yard, coal-chute, store-house, gas-house or other place, shall 
have the weight of the coal or coke conveyed in or upon such 
vehicle, ascertained prior to making delivery thereof, upon a weigh­
ing machine established and operated by the corporation as here­
inbefore provided.”

The two sections—the one in form affirmative, the other nega­
tive—aim to ensure the same purpose, the compulsory weighing on 
public weigh-scales of all coal sold and delivered from vehicles 
within the city.

The original of sec. 48, passed in 1890, was interpreted by tin- 
city authorities and by coal-dealers as imposing a duty upon tin- 
dealers delivering coal by waggon or other vehicle within the city 
to weigh it on one of the city weigh-scales. This interpretation 
was during all these years acted upon until qu&tioncd by Mr 
Butterworth, a coal-dealer of long standing in Ottawa. This 
gentleman, who, it appears, carried on business at two coal-yards, 
had complied with sec. 48 of by-law No. 3358, as generally inter­
preted, for many years. In or about the year 1916, Mr. Butter- 
worth opened a third coal-yard, and erected weigh-scales on his 
own premises, and applied to the city council asking that his scales 
be taken over by the city as public weigh-scales and operated at 
the expense of the city, but for the weighing of his coal only. It 
appears that the Corporation of the City of Ottawa leases six 
weigh-scales, and owns four, liesides two market-scales, which 
are distributed throughout the city at convenient points and art- 
all operated as public weigh-scales, each in charge of an official 
weighmaster appointed by the city council. To Mr. Butterworth s 
proposal the city corporation replied expressing its willingness to 
take over his weigh-scales and operate them as public scales,
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provided Mr. Lutterworth would pay any deficit on the operation, 
and permit the weighing of all commodities upon them. This offer 
Mr. Lutterworth declined, and proceeded, in defiance of the 
provisions of see. 48 of city by-law No. 3358, as theretofore inter­
preted by the city authorities, to sell and deliver coal in the city 
without having it first weighed upon the public weigh-scales. 
The result was a prosecution of Mr. Lutterworth by the city corpor­
ation for breach of the city by-law, and his conviction: this con­
viction was quashed, on the grounds set out in the case Hex v. 
Rutterworlh (1917), 13 O.W.N. 203. Subsequently para. 13 of 
sec. 401 of the Municipal Act, alx>ve cited, was enacted by the 
legislature, ami the amending by-law No. 4522 was afterwards 
passed by the Council of the City of Ottawa.

In view' of the liberal provision made by the city corporation 
for the public weighing of coal at various points within the city, 
and the length of time this practice, regarded by the coal-dealers 
as obligatory upon them, had prevailed, without complaint, and, 
so far as appears, to the public advantage, the Loan! has reached 
the conclusion that it would l>e unwise, in the exercise of its discre­
tion, to impose limitations, restrictions, or conditions upon the 
enacting faculty of the city council, and that it should approve 
by-law No. 4522 without more.

It was urged by Mr. McVcity that by-law No. 3358 was a 
defunct by-law, and that on its passage the powers of the council 
were spent, citing In re John Inglis Limited and City of Toronto, 
8 O.L.U. 570. As to this it seems to the» Loard, first, that neither 
by-law No. 3358 nor sec. 48 has l>een held to be invalid either in 
the case Hex v. Lutterworth or in any other proceedings; and, 
secondly, the Inglis cast1 does not seem applicable, as the by-law 
in question in that case was unquestionably void, wanting the 
antecedent sanction of the (lovenmient of Canada, whereas many 
of the provisions of by-law No. 3358 are of undoubted validity, 
and by-law No. 4522 is clearly within the competence of the council 
when approved by the Loard.

It was suggested as a reason for withholding the Loard’s approv­
al to the by-law that the policy of the council might result in a 
monopoly in the coal-business, to the detriment of the public. 
Of this no evidence was submitted, notwithstanding that the policy 
of requiring compulsory weighing on public w’oigh-scalos had
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obtained for many years. Even should such a danger arise, it seems 
to the Board that public opinion would speedily exert pressure on 
the council to modify its by-law, either by establishing additional 
weigh-scales or dispensing with the obligation to weigh at public 
scales.

The by-law will be approved.

The order of the Board approving the by-law was dated the 
8th June, 1918.

McVeity, for appellant.
Prodor, for respondent, the city corporation.
The judgment of the Court was read by
Hodginb, J.A.:—Appeals from the judgment of the Chief Justice 

of the King’s Bench refusing to quash by-law No. 4522 of the 
City of Ottawa, and from the order of the Ontario Railway and 
Municipal Board approving of the by-law.

The point at issue in both these appeals is the right of the 
municipal corporation to pass such a by-law regulating markets 
and weighhouses without the previous approval of the Board.

The legislation which requires such approval is found in 
sec. 401, para. 13, of the Municipal Act, as enacted by sec. 8 of the 
Municipal Amendment Act of 1918. It is as follows (setting it 
out, as above).

The section of by-law 4522 which is attacked is in these words 
(setting it out, as above).

The disposition of the Courts is to interfere as little as possible 
with the exercise of the legislative functions of municipal councils, 
when that exercise falls within the proper limits of their powers

And, as the jurisdiction to quash a by-law is discret ionary, a 
further principle may be safely asserted: that is, that when the 
subject legislated upon is clearly within municipal authority, and 
the objection is merely to the mode in which the particular power 
has been exercised, and that defect can be remedied by further or 
different action, the by-law should not be quashed unless it is clear 
that the method adopted cannot be supported in any view of the 
matter.

In the case in hand the sole question is whether the Board must 
act first and if desirable lay down certain limitations, restrictions,
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and conditions to which any by-law thereafter passed must con­
form before approval, or whether, when a by-law has passed its 
third reading and is, but for the want of approval, a complete act 
of legislation, the Board can then approve of it, if its provisions 
seem to the Board to Imî proper and reasonable.

Bead literally, the enactment that “by-laws may be passed 
by the councils of urban municipalities . . . with the approval
of the Municipal Board," would seem to require concurrent con­
sent to the act of passage. But, this being a practical impossi­
bility, the action of the Board must lie either prior or sul>sequont. 
In actual practice the action of the Board would be taken either 
after the by-law was passed, as here, or between its second and third 
readings, as in the case of by-laws requiring the assent of the 
electors, or l>efore the by-law took form and shape. In the latter 
case some way would have to be found of getting the Board to 
lay down some general conditions for such by-laws and for approv­
ing of those which complied with these provisions. That course 
is open to the objection that conditions may and probably 
would differ in different cities and towns and that it might be hard 
to forecast proper regulations which would fit each locality. 
Besides this, there is the difficulty of getting the Board to act 
unless there is some concrete case necessitating the exercise of its 
functions. If application were made by any municipality, it is 
quite likely that the Board would ask that the propostal legislation 
of which its approval was should be put in shape and submitted.

These considerations, while rendering it probable that a reason­
able course has been pursued in the present instance, cannot 
control the construction of the statute, if the words clearly point 
to an opposite conclusion.

But they add force to the contention that where the approval 
has been given and no conditions etc. have l>cen laid down, the 
statute has been complied with in fact and in law ns well.

1 confess that the wording of the amended section lends itself, 
in my judgment, to the view that the Board’s action regarding 
conditions should precede the passage of a by-law. But its prior 
approval of a by-law cannot be had except by a resolution in general 
terms, and the whole section is therefore open to the other 
construction, which does no great violence to the language and 
certainly results in no legal miscarriage. The by-law is inopera-
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tive till approval is gained, and that approval is, 1 think, intended 
to be a consent to the particular by-law. Any other method of 
approval would, in case of a prosecution, necessitate not only proof 
of the breach of the by-law but also a consideration of how clearly 
the conditional approval, given in a general way and prior to the 
municipal enactment, covered the actual by-law in question -a 
rather clumsy procedure.

If the provisions of the section are to be construed as conditions 
precedent, the result would be similar to that pointed out in Hex 
v. Lincolnshire Appeal Tribunal, [1917] 1 K.B. 1, 14, by Swinfen 
Eady, L.J., that, as the appellant there had no control over the 
acts of others, and as acts had to be done by the local tribunal, 
his appeal might be rendered abortive if the local tribunal failed 
in any way to comply with the requirements of the regulations; 
so here, if the Board declined to initiate matters, no urban muni­
cipality could ever pass such a by-law.

As it is a matter of discretion, I think, for these reasons, the 
by-law should not be quashed.

The rule I suggest as one which it is safe, and indeed advisable, 
to proceed on, is based upon the same principle as has been 
adopted in other cases where approval -is needed to validate 
some act.

In Mackenzie v. Maple Mountain Mining Cb. (1910), 20 O.L.R. 
015, the Court dealt with a statute which provided that “no by-law 
for the payment of the president or any director shall be valid or 
acted upon until the same has been confirmed at a general meet­
ing.” There was a by-law for payment to the president of an 
amount to be afterwards fixed; that by-law was ratified by the 
shareholders; the shareholders themselves fixed the amount, and 
the directors then, in terms of the by-law' and as to amount in 
accordance with the expressed wish of the shareholders, fixed the 
amount of the remuneration or payment to be made. The Court 
of Appeal held that the statute was sufficiently complied with. 
Osler, J.A., says (p. 618):—

“I agree with Britton, J., that in substance all that the Act 
requires has been done. The mind of the directors has been 
expressed; so also has that of the shareholders, and exactly to the 
same purpose and with the same result.”

In In re Huson and Toumship of South Norwich (1892), 19 A.R.
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343, Hagarty, C.J.O., delivering the judgment of the (Joint, said 
(pp. 350, 351):—

“But the ('omts from the earliest date have striven to avoid 
undue strictness in the insistence of exact performance of statutable 
formalities, where they could see that the objection did not reach 
either to the clear omission of some condition precedent required 
to lie performed:—where a mistake had lieen made in perfect good 
faith and with an honest purpose of obeying the law, although 
unintentionally deviating from its strict formal observance —where 
the objection was wholly technical and nothing had occurred to 
create a suspicion of unfair dealing, and there was no reason 
whatever to believe that the result of the whole proceedings had 
been affected.”

In lie Boulton and Town of Peterborough (1859), 16 U.C.Q.B. 380, 
where the statute provided that the manner of ascertaining the 
consent of the electors should lie determined by the by-law, the 
Court dealt with that provision from much the same point of view. 
Sir John Robinson, C.J., there said (pp. 386, 387):—

“The 18th clause of the statute 14 & 15 Viet. c. 51 does liter­
ally provide that the manner of ascertaining the consent of the 
electors shall lie determined by the by-law. But that must receive 
a reasonable construction. The proposed by-law could not be an 
actual by-law till after the consent of the ratepayers had been 
obtained, and it was therefore incorrect to require that the manner 
of ascertaining such consent must be determined by the by-law. 
When the by-law came afterwards to lie passed, all that operation 
would be over.”

“We see no more reasonable wav of complying with the 
enactment than that adopted in this case, of printing a notice of 
the time and place of holding the meeting at the foot of the draft 
of the projiosed by-law, and authenticating that by the signature 
of the proper officers, so that the draft of the by-law could not be 
seen by any one without seeing the notice.”

1 think there is much force in the observations of Middleton, J., 
in Hex v. McDetiti (1917), 39 O.L.R. 138, 140, and that they have 
some application here:—

“The Court should not interfere and defeat the general aim 
and object of the legislation because of an immaterial error on the 
part of an officer appointed to carry the law into operation. In
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each case the search is after what is the real intention of the 
Legislature—was it the legislative intention that non-compliance 
with the particular provision of the statute should render the 
proceedings abortive.”

I think the Court should not be astute to quash a by-law passed 
by the municipal council and approved by the Board, just because 
the method adopted is open to some criticism due to the peculiar 
wording of the legislation giving authority to make the by-law 
effective. The only consequence would be to require the part ies 
to try it again in a slightly different way so as to produce a result 
exactly the same.

In the words of Meredith, J., in Cartwright v. Town of Napante 
(1905), 11 O.L.R. 09, 72,* there is every reason for “declining to 
exercise a jurisdiction which would compel the respondents to 
march up the hill merely to march down again at their will.”

I think both appeals should be dismissed, but without costs, 
as when the original motion was launched the by-law hail not 
secured approval.

A ppcals dismisses l.

*See the judgment of the Court of Appeal in the same case, »ub nom. 
Re Cartwright and Town oj Napance (1906), 8 O.W.R. 65.

WHITESIDE v. WALLACE SHIPYARDS Ltd.
British Columbia Court of Ap/ical, Macdonald, C.J.A., Martin, <' lull i hr, 

McPhillipe and Eberts, JJ.A. February 11, 1919.

Principal and agent (8 III—30)—Agent employed to do certain work
FOR A CERTAIN SUM—COMPLETION OF WORK—WORK USELESS
Right to recover amount agreed on.

If an agent is employed to perform certain work for an agreed amount, 
that amount is payable when the work is completed even should it 
transpire that the work done by the agent prove useless to the iierson 
employing such agent. The general principle, that a solicitor must 
exercise the utmost good faith in transactions with his client, does not 
apply where the solicitor is employed to do special work, far removed 
from that of an ordinary solicitor, where no bad faith is shewn.

Appeal by the plaintiff from the judgment of Clement, J. 
Reversed.

E. C. Mayers, for appellant; ./. L. (7. Abbott, for respondent. 
Macdonald, C.J.:—The circumstances out of which the action 

arose are set forth in the reasons for judgment of my brother 
Galliher, which I have had the advantage of reading, and I shall, 
therefore, proceed directly to the points at issue.
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The trial judge thought the parties were not ad idem and dis­
missed the action. There is, in my view of the evidence, no 
essential difference between the plaintiffs’ and defendants’ version 
of the contract. Mr. Wallace, defendants’ managing director, 
who conducted the negotiations with the plaintiff, states the 
plaintiff’s proposal thus:—“lie (plaintiff) said if this Spencer 
Trask and Norwegian deal goes through I will charge you 2%”; 
and again, in answer to the question by the court :—“ But if it had 
gone through would it lie 2% on the $500,000, or whatever you 
got out of it?” said:—“Yes, whatever we got out of it.” And 
again, reasserting former testimony, he said:—“I said it (the 
commission) was contingent on the deal. < )n the Spencer Trask 
Co. lending the money and the Norwegian contract being carried 
out, that was the two it was contingent on.”

Turney, secretary-treasurer of defendants, said that Wallace 
told him that there was a commission of 2r,' to l>e paid to the 
plaintiff: “On the amount of money to be raised.” That is pre­
cisely the plaintiff's contention and differs only from Wallace’s 
testimony in that it does not mention the contingency in reference 
to the Norwegian contracts. These Norwegian contracts were 
contracts entered into by the defendants with Ellingsen & John- 
nessen for the building of ships in accordance with the tenus set 
out in the contracts. They had been made and executed prior to 
the contract tietween the plaintiff ami defendants now in question, 
and the only contingency upon which they were subject to can­
cellation was the event of failure of the defendants to procure the 
permission of the Department of Trade and Commerce of Canada 
to the vessels lieing sailed under a neutral flag.

I think it is fair to assume that this was what the parties 
herein had in mind when the commission was made contihgent 
on these Norwegian contracts being carried out, as well as ujxm 
the success of the loan.

It is manifestly fair to the defendants to take their own version 
of their contract with the plaintiff, wliich I do, and on that footing 
there is no question of failure on the plaintiff’s part to discharge 
the heavy burden, emphasized by the judge, resting upon him to 
clearly prove the terms of the contract entered into between liini 
and his clients, the defendants.

Nor does any question arise in this appeal as to the fairness of
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the* contract ami the full knowledge of the defendants of all farts 
and circumstances of which they were entitled to disclosure.

Therefore, I take it that the contract proven is one by which 
the defendants promised to pay to the plaintiff at least 2' 'c com­
mission on the amount of the loan should he succeed in getting it 
and should the defendants succeed in complying with the con­
dition upon which the Norwegian contracts should Income uncon­
ditional.

There is no question here of failure to obtain the agreed per­
mission to the said ships being sailed under a neutral flag. The 
defendants acquiesced in the repudiation by the said purchasers 
of their contract for other reasons than the failure to obtain said 
permission, as to which no question was raised in this appeal.

The said purchasers withdrew from their contracts ami on the 
evidence I must hold that the defendants acquiesced in such 
withdrawal without plaintiff’s consent. It is conceded that the 
plaintiff performed his part in obtaining the loan, and is in no w.ix 
to blame for the failure to bring aUmt a complete consummation 
of the transaction involved in the carrying out of the Norwegian 
contracts and the obtaining of the loan. In these circumstances 
I think the plaintiff is entitled to a commission of 2r< on the sum 
which the lenders were prepared to advance, viz : $500,000; this 
commission was carnal when the Norwegian contracts came to 
an end.

It was argued, however, that the plaintiff's subsequent con­
duct amounted to an abandonment on his part of his right to the 
commission. This conduct was relied upon also as evidence that 
there was no contract at all for commission, or, if there was, that 
it was one to pay the commission only if the Norwegian contracts 
were carried out without regard to whether their failure was 
brought about by defendants' act or omission or not. As to the 
first, nothing short of a release, or what is equivalent to a release, 
of plaintiff's right to the commission could divest him of it an I 
the evidence is far from establishing that. The answer to the 
second is that the contract is that proven by the evidence of the 
defendants themselves and is not in doubt ; as regards the third, 
there must in reason lie some point of time at which the plaintiff 
could say 1 have done my part and am entitled to my commission 
That |H»int of time in the ordinary course of a transaction of the
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kind would have been reached when the loan was secured and the 
contingency of failure to obtain consent to the sailing of the ships 
under a neutral flag was removed. It would not, in my opinion, 
lie reached only when the shijis were built and delivered and all 
possibility of the contracts not lining “carried out” on the one part 
»r the other was removed. By permitting the Norwegians to 
withdraw from the contract the defendants have estopped them­
selves from saying, as against the plaintiff, that the contracts 
were not carried out.

There is another question remaining to lie considered. Up to 
the time the plaintiff was instructed to enter into negotiations 
for the loan he was, the judgment lielow declares, entitled to 
receive from the defendant a fee of $10 a day and expenses while 
aliscnt from h s home on defendant's business in Montreal and 
New York. In his evidence, the plaintiff says that he put aside 
all other business of defendants and devoted his whole time and 
attention to the loan negotiations from and after Septemlier 22, 
1910, and up to the withdrawal of the Norwegians, of which 
plaintiff ap|x»ars tvi have lieen advised on or about Decent!er 21, 
of the same year During that iteriod the commission must lie 
plaintiff’s remuneration. Up to Septemlier 22, there can lie no 
doubt alxiut the correctness of his claim for fees and expenses.

With respect to the period lietween December 21 and his 
recall on February 6, 1917, 1 think the plaintiff is also entitled to 
his agreed fees and expenses, as during the latter |ieriod he was 
again devoting his attention to business of defendants outside the 
commission contract and within the scope of his retainer.

The judgment below should therefore Ik* varied in accordance 
with the above findings.

Martin, J.A., allowed the appeal.
(lALLiHBR, J.A.: This is an apfieal from the judgment of

<Temeet. i., dated <October is. 1918.
The plaintiff was at all times material to the contracts in 

Muestion herein solicitor for the defendants, though as to the con­
tract for commission sued on he claims not to have been acting in 
that capacity.

The facts are shortly these: The defendants are shipbuilders 
operating at North Vancouver. On June 3, 1910, the defendants 
gave to one Arthur McEvoy an option to acquire all the under-
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taking and assets of the defendants as a going concern, for tin- 
sum of |450,00(). McEvoy went east to float this option, and 
after being east some time, and after correspondence between 
himself and Whiteside and the defendants and consultation 
Ijetweeu Whiteside and the defendants, Whiteside was authorized 
to go east to assist McEvoy at a nominal fix1 which the judge has 

GaiiiLer,j.A. flxe,j ,«|() day (and against which there is no apiieal) and 
travelling, living and other necessary exjienses, as to which latter 
the judge has directed a reference.

Shortly after Whiteside arrived in the east the defendants 
entered into negotiations with a Norwegian company for the build­
ing of certain ships, which culminated in an agreement dated 
September 2(1, 1910.

To finance the carrying out of this contract the defendants 
were obliged to raise money and Whiteside was instructed to 
devote himself to this object in the cast. He therefore " ed 
work on the McEvoy option and devoted his time and attention 
exclusively to the procuring of a note issue for the financial pur­
poses 1 have referred to. After long and arduous work his efforts, 
which were, from time to time, delayed by changes in the con­
tract permitted by the defendants, crowned with success ami In- 
procured in the Spencer Trask Co. of New York a company able, 
ready and willing to handle the note fsswt-. In other words, 
everything had been done by Whiteside which he had undertaken 
to do for the defendants in this regard so as to entitle him to pay­
ment of any commission agreed u|K>n provided it came within the 
tenus of his contract.

Now, coming to the terms of the contract, what occurred was 
this: At a time when Whiteside had interested the Silencer Trask 
Co. to the extent that they sent out exerts and a naval architect 
to Vancouver to examine into the standing ami capability of the 
defendants to undertake and complete the work they proposed 
entering into for constructing these Norwegian shi|>s, Whiteside 
accompanied them from the east to Vancouver and while in Van­
couver on the eve of his leaving again for the east to complete 
negotiations for the note issue the alleged agreement for com­
mission was entered into.

The evidence as to what occurred according to Whiteside is 
at pages 19 and 50 of the ap|ieal book, and is in no material way 
altered in cross-examination.
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The evidence is short and is here set out:— B' * ‘
At any rate it was not disciussed, but on Friday evening of that week I C. A.

got Wallace at his house. I went to his house. He had had an np|K>intnient ------
with me that afternoon and had not kept it. However, 1 found him at his " hitehidk 
house and we discussed the business that we were engaged on generally, and Wallace 
in that interview the question of my remuneration for the making of this loan Shift a bps 
came up. If you will rememlier, any commission to lie paid in the case of the Ltd. 
transfer of the company’s assets to a reorganized company would lie out of A
the purchasers if a deal were made under the McKvoy option; but this was a 
totally different matter; and I hud been taken off the other financial transac­
tion in September and had since liecn engaged in obtaining this tcmjiorary 
financial assistance, and my remuneration of course would lie on a different 
scale. Wallace asked me what 1 was going to charge him, and I told Wallace 
that I exjiected to make some money out of the reorganization of the company, 
which 1 thought would lie carried on after this transaction, for a temporary 
financial assistance had been closed. I told him that as I expected to make 
some money out of that I felt inclined to let him state what my remuneration 
for the obtaining that note issue would lie—raising that note issue—that if 
Spencer Trask & Co. agreed to make the loan—to take this note issue, that 
I should exiiect him to pay commission between 2 and 5r/, of the amount of 
the note issue, not less than 2' ,' and not more than 5%—5',,' being the proper 
charge in negotiating loans of that kind. Wallace—I don’t know what 
Wallace said to that, if he said anything, but he liegged me to leave at once.
He did not demur, and lie ! fogged me to leave at once for the east, and com­
plete the deal as they were anxious to get on.

Wallace’s evidence at the trial does not contradict the statement 
that 2% was to lie paid on the amount of the loan procured, hut 
qualifies it in two respects—that it was contingent on, 1st, Spencer 
Trask lending the money, and, 2nd, the Norwegian contract I icing 
carried out.

Counsel for plaintiff ]>ointcd out that the answer is not con­
sistent with the answer made in examination for discovery, and 
this is quite true, but 1 think the explanation of Wallace shews, 
although it is not quite clear, that there was no intention to make 
a wrong statement, hut that his memory was rather hazy as to 
what took place. In fact, from rending the evidence, 1 have 
come to the conclusion that while Wallace was called into con­
sultation on matters of detail and finance, when they had been 
decided upon he left them largely to his staff and did not charge 
his memory with what took place to the same extent as lie did 
with the practical matters of construction.

Turney, the secretary-treasurer of the shipyard company, 
admits that Wallace told him Whiteside was to be paid a 2% 
commission on the amount of money that was raised.
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He also states that he thinks Whiteside understood that the 
need of the Spencer Trask money was contingent upon the earn ­
ing out of the contracts for the Norwegians.

Asked why lie thinks Whiteside understood that, he replies: 
“ Why should we want to Ixirrow money if we were not going into 
these other contracts? ”

There is no doubt Whiteside understood that the money was 
needed for the carrying out of these contracts, but that is quite a 
different thing to his commission for floating the loan being con­
tingent on the carrying out of the contracts unless it was so stipu­
lated.

Now as to whether there was a contract. We have White- 
side's evidence as to the conversation. No assent or dissent 
expressed by Wallace at the time other than to lie inferred from 
his urging Whiteside to leave at once and go on with the work 
and his afterwards telling Turney they had to pay Whiteside a 
2% commission and there 1 icing a consideration a contract is 
established.

The remaining question in regard to the contract is: What 
was the remuneration contingent on?

Both sides arc agreed that it was contingent on procuring the 
money to lx* advanced, and it is admitted, or at all events it 
cannot lie disputed upon the evidence, tfiat Whiteside procured 
the Spencer Trask Co., able, ready and willing to advance the 
money. The more difficult problem as to which the parties are 
at variance is: Was the remuneration contingent upon the enter­
ing upon and t he carrying out to completion of the construction 
of the Norwegian ships? For the defendants must go that far on 
this branch of the case in order to escape liability.

No definite words were used in the conversation lx*twevn 
Whiteside and Wallace as to any contingency upon which com­
mission was to be paid.

Ordinarily speaking, when you employ an agent to perform 
certain work for you for an agreed amount, that amount is pay­
able when the work is completed even should it transpire that the 
work done by your agent proved useless to you. We have to look 
at all the circumstances in this case.

First, there was the agreement, with regard to assistance on 
the McKvoy option and right here might lx* a convenient time to
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deal with the suggestions of defendant's counsel that this option 
deal and the work done in procuring the note issue arc so linked 
up that the work done on the lattei may lie said to lie in further­
ance of the former.

Assuming that the procuring of the shipbuilding contract and 
the raising of the money which would enable the defendants to 
cam* out those contracts might lie an inducing element in bring­
ing about a sale or recount ruction under the option out of which 
Whiteside expected to make a substantial commission, yet in the 
face of what took place at the meeting in Novemlier lie tween 
Wallace and Whiteside we must regard them as two separate 
transactions.

There Whiteside in effect said: I am inclined to let you down 
easy as regards my chargee for procuring this loan liecause I 
expect if the deal under the option goes through I will get a com­
mission out of the purchasers; clearly shewing that lie was not 
relying on that chance and the nominal fee as remuneration for 
his services in connection with the loan, but only stating that as 
a reason why he would make his charges more reasonable.

At the time this arrangement was made and for some time 
prior thereto, the defendants had a binding contract under seal 
enforceable against the Norwegian interests. Roth Whiteside and 
Wallace believed that the contracts would go through providing 
they could lie financed. Whiteside's special mission then was to 
procure these finances, which he did, and certainly it was through 
no fault of his or of those he procured that the matter fell through.

It was the fault of either the Norwegian interests or of the 
defendants, and as the matter appears to me it was the fault 
of Initli.

The defendants did not seek to hold the Norwegians to their 
contract or enforce it, but on the other hand allowed changes to 
lie made in its terms, changes which rendered it infinitely more 
ditiicult for Whitwide to carry out his part and in the end resulted 
in the whole transaction falling through.

We will first deal with the matter as if Whiteside had not lieen 
the defendant's solicitor or in fact a solicitor at all, but simply a 
broker or agent for procuring the loan.

In view' of what I have already stated, could it lie said for a 
moment that he would not lie entitled to his commission? I
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think not. Now looking tit it from the point of view that White- 
side at the time was the defendant’s solicitor. It is urged that 
there is a greater burden placed upon the shoulders of a solicitor 
in transactions with his client than where the parties are at arms' 
length in dealing, and I admit the general principle. That has 
been decided in a uumlier of cases.

We have first to enquire in what capacity Whiteside acted. 
I doubt if the mission on which Whiteside first went east could, 
in strictness, lie called solicitor's work, but we need not concern 
ourselves as to that. There was a special agreement as to that, 
and the trial judge has fixed the amount against which there has 
lieen no appeal.

Whiteside, however, was taken from this work by the defend­
ants and requested to negotiate for the procuring of a very large 
amount of money—from V2 to % of a million dollars. This is 
very much the work of a financial broker.

Of course Whiteside has demonstrated that a solicitor can 
accomplish it, but 1 think when one reads the appeal book one 
must realize how far removed from ordinary solicitor’s work it is. 
Transactions of this nature are specialties in themselves, and often 
in the hands of men skilled in such fail.

I am only using these illustrationsshew the reasonableness 
or unreasonableness of either Wallace or Whiteside being under 
the impression that Whiteside was acting in his capacity as 
solicitor.

Is it reasonable to suppose, or was it reasonable for Wallace to 
suppose that Whiteside would absent himself from his practice in 
Vancouver for $10 per day and expenses with an arrangement as 
to office expenses?

It is true lie did so on the work he originally went cast upon, 
but then there was the inducement and the certainty, if success­
ful, of getting a substantial commission out of the purchasers. 
While as to the loan transaction, he could look only to the defend­
ants.

1 feel that. I have already dwelt upon this mattei at too great 
length; suffice it to say that, in my opinion, we should not apph 
the stricter rule under the circumstances of this case.

What the defendants submit practically amounts to this 
that Whiteside should have told Wallace that his commission war



45 D.L.R.] Dominion Law Reports. 443

pavaiile whether the contracts were carried through or not. In 
mv opinion the facts do not warrant this.

I do not think, under the circumstances of this ease, that we 
are at all embarrassed by the decisions cited that solicitors deal­
ing with their clients should exercise the utmost good faith. The 
evidence iliscloses no bad faith and the transaction was one of a 
strictly business character and which business men should and 
could readily comprehend.

I would allow the commission at the minimum fixed by White- 
side himself, and understood bv Wallace, viz: 2% on the $500,000.

From tliis should lie deducted all sums awarded by the trial 
judge for per diem fees, and also for expenses during the entire 
time Wliitcside was engaged in the work of floating the loan and, 
to this extent, the judgment, entered lielow should lie altered.

The judgment lielow orders a reference as to exfienses and this, 
I think, should lie had.

McPhillips, J.A. (dissenting):—This appeal has relation to a 
claimed commission upon arranging a loan by way of short terni 
notes, the respondent to lie the liormwcr and S|ieneor Trask & Co., 
hankers and brokers of New York, to lie the lenders, the appellant 
claiming to have brought alxiut the agreement to make the advance 
and the contention of the appellant is that the respondent con­
tracted to pay a commission for his services not less than two 
per cent., nor more than five per cent, upon the total amount of 
the note issue, namely, $500,000.

The respondent is a company engaged in shipbuilding, ami at 
the time of the hup]iening of the events necessary to lie considered 
in this appeal was in the market for orders for the building of ships, 
this class of work lieing accelerated, and large orders offering con­
sequent upon the loss of shipping during the continuance of the 
war.

The respondent needed money to engage in these operations, 
and adopted two methotls of procedure to meet the situation: 
one was the giving of an option to one McRvoy, who had lieen a 
partner of the appellant at one time in the practice of law in the 
City of Vancouver, for the sale of the undertaking and assets of 
the respondent for $450,000; as to $225,000 of the purchase price, 
this was to lie in cash, and as to the balance to lie secured by 
delM»nturcs of the new company to lie formed to take over the
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undertakings and assets of the respondent—it was to be really 
more or less the procuring of purchasers who would make the 
necessary cash advance, form a new company, and Wallace was 
to l« the president of the new company, and to carry on, in fact, 
it was to lx* in the nature of a reorganization to meet the situation 
which had presented itself of the possible very profitable build­
ing of ships but which was only possible with additional capital. 
The second idea of meeting the situation largely arose because of 
the fact that McEvoy was not making any speedy headway in 
bringing al>out the new flotation and the introduction of the 
needed capital. Then it was thought that it would lie well to see 
if the required moneys could not lx,* obtained by way of loan. 
The appellant was to receive, if the McEvoy option went through, 
one-third of the commission on profit recoverable by McEvoy. 
It would seem that McEvoy was desirous that the appellant 
should assist him in his work in the east at Montreal and New 
York, and other financial centres, and it resulted in the respondent 
retaining him to go east to assist McEvoy, the appellant to have 
a jxr diem allowance and expenses. The excuse account, it 
would seem, was to be liberal. The appellant contended for an 
allowance of $20 |>er day, and the judge at the trial allowed S1U 
jx*r day and ex|K*nses, and there jg no cross-appeal, the judge 
disallowing any further claim of the apixdlant.

The whole transaction is somewhat involved and complicated 
by the fact that the ap|x*llant was at one time, if not at the actual 
time of the occurrences, the solicitor of the respondent. In fact, 
it would seem that the respondent really dealt with the appellant 
more as a solicitor than as a broker in the matter. This is illus­
trated by one feature amongst others, namely, that, as the appel* 
lant was to lx* necessarily away from his office in the City of Van­
couver, advances were to lx* made, and were made by the respond­
ent in the way of meeting the appellant's office excuses. The 
claim for the commission which is made for 3% on the $ô00.04M) is 
in amount $15,(MM), this I>eing the disallowed item, and which 
forms the subject of this appeal. It wjis never really advanced 
as a claim until a short time Ixifore action was commenced, and it 
is to lie noted that, even after the lajise of 2 months after this 
commission was earned, if the ap|x*llant's view is to l>e accepted, 
no sfxtcific claim was made, at a time that the appellant was
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embarrassed for funds. The new flotation or reorganization was 
not |Hwsible of accomplishment, nor the loan, unless the respond­
ent was able to demonstrate that substantial contracts for the 
building of ships had been entered into. Contracts were entered 
into with a Norwegian syndicate which would, it was estimated, 
have produced a profit of $1,000,000, but the Norwegians, after 
entering into the contracts, withdrew from same, and apparently 
it was not possible to enforce these contracts, at any rate no steps 
were taken to that end. Then negotiations with a French syndi­
cate and with others were entered ujKm, but nothing ciune of 
these negotiations, and <Uffieulties arose aljout deposits in the 
bank to ensure the carrying out of the contracts and the executioh 
of needed surety 1 Kinds.

Without entering into the details of all these matters, 1 cannot 
but come to the conclusion that the appellant was in t he position, 
all through, of a joint adventurer with McKvov in the chances of 
obtaining remuneration for his services over and alHive the per 
diem allowance and excuses, in relation to the option, new flota­
tion, and reorganization, and as to the loan was a joint adventurer 
with the respondent. That is, either one of the contemplated 
occurrences were to become accomplished facts to enable the 
appellant to obtain more than the daily allowances and expenses. 
It is a truism ujam the facts that neither of the possible events 
were at all possible unless there were firm contracts for the build­
ing of shii>s— and without these contracts all was impossible. 
Nevertheless, although neither of the contemplated events hap- 
fiened, the ap|)ellant insists upon this further claim for services 
rendered although nothing in the way of executed contracts took 
place, followed by any advance of moneys from Spencer Trask & 
Co. That is, the respondents in no way profited by the services 
of the appellant, yet the respondent did make very considerable 
advances to the ap|X‘llnnt for services and ex|x*nses, and the trial 
judge has allowed his claim in this rcs|H‘ct, only disallowing the 
claim for the commission upon the arranged loan which, under the 
circumstances, by reason of the failure of obtaining firm con­
tracts for the building of ships, was not possible of being taken 
advantage of.

In view of all the facts and circumstances attendant upon all 
the happenings, the relationship of the parties to each other, all
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being considered, a very considerable onus unquestionably rests 
upon the to make out his case, and the trial judge, who
had the opportunity of seeing and hearing the witnesses. Ins 
found against the appellant., and it rests upon the appellant to 
establish that the trial judge arrived at the wrong conclusion. 
The question now is: Has the appellant discharged this onus rest­
ing upon him? I haw lieen inqielled to the conclusion that the 
apiH'llant fails in this appeal. It is more incumlient upon a solici­
tor dealing with a client to make out his case than anv other 
person acting in business transactions, lie must lie held to he 
lietter acquainted with the necessity for and certainty of contract, 
and not leave matters too vague and difficult of ascertainment 
it would have lxx»n reasonable and proper that the contract should 
have Iieen reduced to writing, so that the possibility of misunder­
standing would lie reducei 1 to a n minium. As it is now upon the 
facts liefore us in this appeal, all is left to conjecture, and the 
respondent disputes the appellant's understanding of the words 
of the alleged contract, and all is uncertainty, ami in such a state 
of facte who is to suffer? The ap|x>llant suing must make out his 
case, not leave it for the court to make the contract. That is not 
the province, nor within the line1 of duty of the court. The con­
tract, failing of establishment., cannot lx* enforced, nor can d un- 
ages lie awarded for the breach of a non-existent contract I 
would refer to what the bird Chancellor said in Jordan v. Mon \j 
(1854), 5 H.L.C. 185, 10 HR. 808. 23 LJ. Cli. 805. at 80V the
language lx?ing peculiarly applicable to the present case.

The question on this ruse then Ixjcoiim* one merely of fact. In my 
opinion no case ha# l>con made out, in point of fact, by this complaint. There 
could tie but one wit tiens on each side for the undertaking, ns a promise binding 
in equity, if made at all, wax only made in conversation between 
(in the present case between the np|x>llant and Wallace, the managing direct-n 
of the rex|H>ndent). Now, he assert# that the promise was distinctly given, 
and she as positively denies the fact. In such circumstances, equity cannot, 
without additional testimony shewing the promise to have been made, enforce 
the observance of it, unless, indeed, the denial of the promise should lx- so 
alleged as to prove that it could not lie relied on. .So far from that being tin 
case, 1 think on the evidence here no such contract was entered into in the 
sense which the roqxmdcnt suppiscs, 
anti Lord Brougham at p. 870: —

. . amounted merely to the expression of intentions which at the 
moment, no doubt, she intended to fulfil; but they were mere intentions; 
they were altered by sulisequent circumstances, and, therefore, the perform­
ance of them could not be enforced.

926
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(The learned judge here set out the evidence at length and 
concluded) :—

It is apparent that really no concluded contract was ever 
entered into whereby the advance by way of loan could ever have 
Ixhmi exacted from Kjiencer Trask & Co., and it is evident that the 
appellant fully appreciated this, and was desirous of keeping in 
touch with them to the cm! that if further contracts for the build­
ing of ships could lie got on satisfactory tern s then to revive 
negotiations for the loan. It is further apparent that, at this 
time, no suggestion is made by the appellant that notwithstand­
ing the changed situation the default of the Norwegian syndicate 
ami no contracts in sight, that, nevertheless, he would claim a 
commission on the loan transaction with Spencer Trask A; Co., 
abortive as it was, and the telegram from the res|Hindent is clear 
indication that no thought of a commission living payable was in 
the mind of the rescindent. There could not reasonably lie com­
mission, /xr diem allowance and expenses, and everything indi­
cates that, under the circumstances, all that was done by up|x‘llant 
was referable only to the agreement that he should receive a per 
diem allowance and expenses, and this has lieen allowed to tint 
appellant throughout the whole time: the judgment as entered 
in its operative part reads as follows:—

This court doth order and declare that the plaintiff is entitled to he paid 
or allowed by the defendant fur nia services mentioned in the statement of 
claim. $10 per diem for the |icriod from August 20, 1916, to February 6, 1917, 
namely. $1,710, and also his own living and travelling ex|H‘iws during that 
period including the plaintiff’s own cxiienses of his return from Montreal to 
Vancouver after his recall by the defendant and all other expense» properly 
incurred by the plaintiff on bclmlf of the defendant;

And this court doth order that the following questions in this action, 
namely, the amount of the plaintiff's own living ex|ienaes and travelling 
expotuNW during the said period. including the plaintiff's own expense» of his 
journey from Montreal to Vancouver after his recall by the defendant» and 
all other cx|k>iikcs pro|Hirly incurred by the plaintiff on lieludf of the defendant 
and tlm amount for which the defendant is entitled to credit in respect of pay­
ment» already made by the defendant to the plaintiff, be referred to the 
district registrar for his enquiry* and report.

1 cannot satisfy myself that the evidence establishes any con­
tract or agreement which may be said to Ik? susceptible of legal 
enforcement for the payment of the commission elain ed. The 
ap|H‘llant really does not go the length of saying that there was a 
concluded contract for the payment of commission to him nor was
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the rate or percentage of commission agreed upon if all that the 
appellant says lie accepted as against the explicit denial of Wallace. 
The trial judge has held that the parties were not ad idem. With 
this holding I entirely agree. No concluded agreement was conic 
to whereby the ap])ellant was to receive a commission for arrang­
ing a loan such as is claimed. In Love v. Instone (1917), 33 T.L.It. 
475, Lord Ixtrcburn, at p. 470, said: “The law would not come in 
and say they must agree on what was reasonable. It would say 
that there was no bargain. That was this case, and on that 
ground the appeal failed.” And Ix>rd Parmoor, at p. 478, said:

. . they could not convert into a contract an arrangement 
of which the terms were not agreed. . .

According to Wallace any commission if payable at all was 
contingent upon Spencer Trask & Co. advancing the money, and 
the Norwegian contract lieing carried out, and certainly if con­
tract there was, upon the evidence it is impossible to say that it 
was of any other nature. This situation was one of very con­
siderable advantage to the appellant, as in the event of matters 
going off, which was the result, he was protected to the extent of 
the per diem allowance and expenses, really a very favourable 
position, with the possibility of earning a very handsome com­
mission, if the whole transaction matured. It certainly would not 
appear to lie at all equitable that the commission should now be 
payable with nothing achieved to the advantage of the respond­
ent. Unquestionably, to establish the claimed contract upon all 
the surrounding facts and circumstances calls for the presentation 
of more cogent evidence than that advanced by the appellant at 
the trial. And in view of the express finding of the trial judge 
against the appellant's contention, and with ample evidence to so 
find, it is clear to me that the appellant fails utterly in making out 
a case for the commission. Even were a contract established for 
the payment of a commission independent of the controversy, it 
is indeed doubtful in view of the admitted fact that the rate or 
percentage of commission not lieing agreed upon—that there 
could have lieen an enforceable contract. In Henning v. Toronto 
It. Co. (1905), 11 O.L.R. 142, it was held (see head note) that :—

A provision in a contract for tne right to use space for advertising pur­
poses for its renewal “at the end of three years at a price to be agreed upon 
but not less than $5,000 per annum” leaves the matter at large unless the 
price is agreed upon, and the person using the space cannot insist on a renewal 
at the rate of $5,000 per annum.
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However, upon this point I give no considered opinion. (See 
Taylor v. Rreurr (1813), 1 M. & S. 2V0, 105 K.R. 108; Robert* v. 
Smith (1859), 4 11. & N. 315, 157 K.R. 801, in which U>th Martin 
and Bramwell, RB., appeared to disapprove of Hr y ant v. Flight 
( 1830), 5 M. & W. 114, 151 K.R. 40; Harvey v. Facey, [1893J A.C. 
552; and Rums v. (iodson, [ 1018] 3 W.W.R. 587, affirmed hv 
Supreme Court of Canada.)

In the present case the appellant states what he will charge 
as a commission—within a sliding scale—and does not pretend to 
say that there was any acceptance by Wallace on behalf of the 
respondent. In view of this, what Anson says in Law of Con­
tract (14th ed.. 1917), at p. 48 is able: -

And an offer must Ik* capable of affecting legal relations. The parties 
must make their own contract; the courts will not construct one for them 
out of tenus which are indefinite or illusory.

In the present case, there is no written contract to interpret. All 
is based upon a very hurried conversation, and the judge was 
called upon to decide the question of fact upon rival evidence. 
It is. therefore, a heavy burden that rests upon the appellant 
when he asks that the finding of fact of the trial judge should Ik? 
displaced and judgment lie entered for him. Ixird Lorcburn, 
L.C., in Lodge Hole* Colliery Co. v. Mayor of Wednesbury, [1908] 
A.C. 323, at 320, said:—

When a finding of fact, rests upon the result of oral evidence it is in its 
weight hardly distinguishable from the verdict of a jury except that a jury 
gives no reasons. The former practice of Courts of Equity arose from the 
fact that decisions often rested uj>on evidence on pa|>er of which an ap|x?llate 
court can judge as well as a court of first instance.

In Ruddy v. Toronto Eastern R. Co. (1017), 33 D.L.R. 103. 
21 Can. Ry. Cas. 377, 80 L.J. P.C. 05, at p. 103-4, Lord Buck- 
master, LA'., said:—

But ujK)n questions of fact an ap|>cal court will not interfere with the 
decision of the judge who has seen the witnesses and has been able, with the 
impression thus formed fresh in his mind, to decide between their contending 
evidence, unless there is some good and s|iecinl reason to throw doubt upon 
the soundness of his conclusions.

I cannot persuade myself that the appellant has made out a case 
in this appeal. The appeal, therefore, in my opinion, fails.

Eberts, *J.A., allowed the appeal. Appeal allowed.

B. <’.
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TAYLOR v. DURNO.
Nova Scotia Supreme Court, Harris, C.J., Russell’Langley and Drysdalc, JJ. 

and Ritchie, E.J. February 22, 1919.

1. Evidence (§ III—374)—Assault and wrongful imprisonment
Action for—Loss of warrant of arrest—Evidence as t<»
REGULARITY OF.

At the trial of an action for assault and wrongful imprisonment tin- 
warrant of arrest could not he found. It was proved that the defendant 
had the warrant prepared by a solicitor and took it to the justice, who 
compared it with the form in the statute; found it correct and thereupon 
signed it. Held, that this was sufficient proof of the form and content.' 
of the warrant. The form in the statute concludes with the words 
“Given under my hand and seal.” Held, that there was pritnâ facie 
evidence that the warrant had been issued under the seal of the justice.

2. Municipal corporations (§ II C—228a)—Non-payment of taxes
Arrest—Contention that tax-rate not made up as required
by statute—Burden of proof.

In an action for assault and wrongful imprisonment arising from tic 
arrest and imprisonment of the plaintiff for non-payment of school rates 
and taxes the plaintiff contended that the rate was not made up as 
required by the statute. The court held that the burden of proving 
this was, under the pleadings, on the plaintiff and he had not satisfied 
this burden.

Application for an order setting aside the verdict for the 
defendant and the order for judgment made thereon and ordering 
a new trial in an action by plaintiff claiming damages for unlawful 
assault and imprisonment. Affirmed.

IE. E. Roscoe, K.C., in support of application.
S. Jenks, K.C., contra.
Harkis, C.J.:—The plaintiff*sued the defendant for assault 

and wrongful imprisonment.
The defence is that the defendant was secretary of the trustees 

of Cambridge School Section, King’s County, under the provisions 
of the Education Act, of which section plaintiff was a resident, 
and was indebted to the section in the sum of $3.60 for school 
rates and taxes, which the plaintiff after demand had refused and 
neglected to pay, and that the defendant as such secretary applied 
to a justice of the peace for a warrant of distress which was duly 
issued and returned unsatisfied, whereupon he as such secretary of 
trustees applied to the said justice of the peace for a warrant for 
the arrest of the plaintiff which was duly issued according to the 
provisions of the Education Act and delivered to one D. E. Wood­
man, a constable in and for the County of Kings, who duly arrested 
the plaintiff under said warrant and conveyed him to the common 
jail for the county and there delivered him to the keeper of the jail. 

There is a reply in which the plaintiff sets up that no rate
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had ever l)ecn determined by the trustees on the assessed value 
of the property and income liable to l>e rated for schools in the 
section, nor any list of persons, firms, companies, associations, 
or corporations revised or approved by the s aid trustees or ever 
prepared or made up as required by c. 2 of the Acts of 1911, by 
reason whereof no rate was made and the alleged warrant was 
without jurisdiction and was null and void.

By another paragraph of the reply the plaintiff set up that if 
any such list was prepared the trustees did not by writing on such 
list signed by them authorize or direct the defendant as secretary 
of the said trustees to collect the said taxes from the persons named 
in said list, by reason whereof the alleged warrant was without 
jurisdiction.

There is also a paragraph setting up that the warrant was 
not under seal of the justice and was, therefore, void and the 
arrest illegal ; and still another that the defendant was guilty of 
other acts than merely procuring the warrant for the arrest of the 
plaintiff.

On these issues the case went down to trial before Chisholm, J., 
with a jury and there was a verdict for the defendant and the 
plaintiff now applies for a new’ trial.

1. The first contention is that no warrant was proved.
It appears that the warrant was delivered to the constable, 

and by him left with the jailer when he left the plaintiff at the 
jail, and at the time of the trial it could not l>e found. It was 
proved that the defendant had the warrant prepared by II. II. 
Wickwire, K.C., of Kentville, which he took to the justice and the 
justice compared it with the form in the statutes, found it correct, 
and thereupon signed it. I think this was sufficient proof of the 
form and contents of the warrant.

It is urged that the warrant must lx* under the seal of the 
justice and that there was no proof of this fact.

The form of warrant given at p. 071 of the Revised Statutes 
applicable to the case concludes “given under my hand and seal 
at, etc.”

In He Jane Sandiland* (1871), L.R. G C.P. 411, Bovill, C.J., 
said, p. 413:—

To constitute a sealing, neither wax nor wafer, nor a piece of paper, nor 
even an impression, is necessary. •

N. S.

8. C. 
Taylor 

Dukno.

Ilarriu, C.J.
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And Bvles, .1.. said:
The scaling of n deed ikhhI not lie by means of a seal; it may In- «lour wit I, 

the end of a ruler or anything else. Nor in it necessary that wax should I» 
uaed. The attestation clause says that the deed was signed, sealed and 
delivered by the several parties and the certificate of the two sjiecial com­
missioners says that the deed was produced before them and that the marrie 
women "acknowledged the same to be their res|)ective acts and deed*. I 
think there was />rimi fin ie evidence that the deed was sealed.

And Montague Sn it It. .1.. said:
Something was done with the intention of sealing the deed in question. 

I concur in granting this application on the ground that the attestation is 
promt facie evidence that the deed was sealed ami that there is no evidence 
to the contrary.

This vase has never been questioned, and if the attestation i> 
prima facie evidence that a private deed is sealed I do not see why 
the concluding paragraph of the warrant signed by the justice i> 
not prima facie evidence of the sealing of the warrant.

I think this point fails and the warrant must lie regarded as in 
proper form and to have been issued under the seal of the justice.

2. The next contention is that the rate was not made up as 
required by the statute because there was no proof that on the 
collector's roll the trustees indorsed a memorandum in writing 
authorizing or directing the defendant as secretary of the trustees 
to collect the taxes from the persons named in the roll. Ss. 93. 
94, and 95 of c. 2 of the N.S. Acts of 1911 are as follows:—

93. The secretary of trustees shall prepare a list of the names in alpha­
betical order of all iiersons, firms, companies, associations or corporations 
liable t«» pay school rates, and the amount of the rate payable by each such 
|M-rson. firm, company, association or corjioration, and such list shall hr 
revised and approved by the trustees.

94. The trustees shall, by writing on such lint signed by them, authorize 
and direct the secretary to collect from the iiersons therein named the amounts 
set opiMisitc their respective names, ami such list with such authorization and 
direction shall be called the collector’s roll for the section.

95. The secretary of trustees shall post up copies of the collector s roll 
in at least three public places in the section as soon as |>ogsihle after he receives 
the same from the trustees and shall file a copy thereof with the municipal 
clerk and shall, on request, file a copy thereof with the inspector.

The contention is that each of the copies posted up under 
s. 95 must have on it the authority in writing to the secretary to 
collect the rates from the persons in the list. It was proved that 
the rate was made up and that plaintiff’s name appeared on the 
list as rated for $3.60, and it was also proved that the secretary 
demanded the amount, that it was not paid, that a warrant of
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distress was issued and returned unsatisfied, and, thereupon, the ' ‘ s'
warrant to arrest was issued. Before the issue of the warrant of s- <"■
distress, there was an affidavit by the secretary of the demand on Taylor 
the plaintiff for payment of the taxes. This and the warrant of d, :,,Xl, 
distress were produced, and on the latter there is an indorsement 
of the constable that he had been unable to find goods and chattels 
sufficient to satisfy the warrant. There is no objection to these 
latter documents but it is said that the rate roll put in evidence1 
does not shew that it had the authority in writing to collect. The 
particular copy of the rate roll produced, and which had been 
posted in the secretary's store was proved to have Ihh-u signed by 
the trustees of the section near the end, but the bottom part of 
the document was missing, the evidence shewing that another 
roll, or some other paper, had l>een pasted over it and, in taking it 
down, the bottom part adhered to the paper which had been pasted 
over it. There was no evidence as to whether or not this roll had 
contained the direction in writing to the secretary to collect the 
amount of the taxes referred to in s. 94 of c. 2 of the Acts of 1911 ; 
nor is there any evidence as to whether other rolls were posted and, 
if posted, whether they had or had not the authorization to collect 
referred to.

Assuming that the statute requires this direction to be on the 
rolls posted up, the burden under the pleadings is, 1 think, on the 
plaintiff to prove that it was not there, and I do not think he has 
satisfied this burden. For all that appears it may have been on the 
part torn off of the particular roll produced and it may have been 
on three other copies properly posted.

In Meisner v. Meisner (1899), 32 N.8.R. 320, plaintiff's property 
had l>een seized under a warrant of distress; there was an action 
founded on what was claimed to lx; an illegal seizure of the property, 
and one question was as to whether the rolls had lxxm posted.
There was evidence that a copy of the roll had been given to one 
of the trustees to post and he had neglected to post it. There was 
no evidence as to whether other rolls had been posted or not.
Graham, E.J., as he then was, at p. 331, said:—

The burden of proving that there were not notices posted in three public 
places within the section is, under the circumstances, ii|>on the plaintiff.
There is a presumption in favour of its having been done and he has not, by 
the foregoing evidence, proved that it was not done.

There was a contention that the trial judge had misdirected
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the jury, hut if the conclusions already expressed by me are correct 
there was no misdirection, and for the same reason it is unnecessary 
to deal with any of the other questions argued. They were all 
based on the contentions with which I have dealt being answere I 
in the plaintiff's favour.

1 would dismiss the apical with costs.
Rvsskll, .1.: I incline to the view that the production of the 

copy of the collector’s roll posted without the prescrilfe l notice 
amounts to affirmative proof that the Act has not been compile I 
with. Rut I have some doubt whether the weight of this con­
sideration is not overborne by the maxim omnia, rite acta. If the 
result depended on my opinion 1 should prefer to take further 
tin e to consider the case. Rut a majority being ready to dismiss 
the appeal I sec no reason for deferring the decision.

Longley, J.:—In this case I regard the warrant as sufficient. 
From the fact that it was lost the plaintiff undertakes to draw the 
inference it was without a seal. I think it should, under the 
circumstances, be held to be with a seal unless proved to the 
contrary.

I regard all the circumstances in relation to the defendant's 
going up to the jail with him and all other things as entirely out 
of the question. The defendant went up to town in the automobile 
simply because he had business in the town and for no other reason.

The plaintiff was assessed for $3.(10; was requested and required 
to pay it; he utterly refused; warrant was issued and the warrant 
returned unsatisfied and then finally a warrant to arrest was issued 
and executed and the amount paid after.

1 think the circumstances form a complete justification from 
loginning to end, and that the remarks of the presiding judge are 
entirely in order and must lie so interpreted.

In my judgment the api**al should l>e dismissed with costs.
Dkysdale, J.:—This appeal arises out of a school rate of $3.60 

that plaintiff neglected and refused to pay. The questions of fact 
were settled by a jury who declined to believe plaintiff’s version 
of payment. It seems that defendant, a public officer, viz., 
secretary of the school section, was obliged to apply to a magistrate 
for a warrant to collect the rate. This was granted and plaintiff 
was arrested by a constable for the sum mentioned. Thereupon, 
although he l>orrowed the money from the jailer and paid the
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rate this action was brought for false imprisonment. The argument 
More us largely turned upon the question of the burden of proof. 
Plaintiff was arrested by a constable under a warrant good on its 
face. The defendant justified under this warrant. Thereupon, 
plaintiff replied attacking the validity of the school rate in several 
particulars and as the case went down to trial I think plaintiff 
had the burden of the attack. He failed in the proof as to his 
allegations of invalidity and I am of opinion that the warrant is 
an answer to the plaintiff's claim as well for the constable as for 
the defendant.

1 would dismiss the appeal with costs.
Ritchie, E.J. (dissenting):—The action is for false imprison­

ment. The defence, if any defence there lx?, to this action consists 
of justification under a warrant for the collection of a school tax. 
On this defence issue is joined in the reply; it goes on to point out 
the al>sence of certain jurisdictional facts.

S. 93 of the Education A provides that the secretary of the 
trustees shall prepare a list of all persons liable to pay school 
rates. S. 94 is as follows:—

The trustees shall, by writing on such list signed by them, authorize and 
direct the secretary to collect from the persons therein named the amount set 
opposite their resjiective names, and such list with such authorization and 
direction shall be called the collector’s roll for the section.

The collector's roll, of which the authorization and direction 
forms a part, is the basis upon which the right to issue a warrant 
in the event of non-payment stands.

A copy of the collector’s roll was put in evidence by the defend­
ant; it did not contain the authorization and direction to which 
1 have referred. The defendant was the secretary of the trustees; 
the collector’s roll under the statute was prepared by him; his 
evidence in regard to it is as follows:—

Q. The rate was made up that year? A. Yes.
Q. Was it posted up? A. Yes. (Objected. Marked, G.A.)
Q. The paper G.A., what is that? A. That is the rate roll as posted for 

Cambridge section for 1915-1916.
The rate roll of which the defendant was speaking was, of 

course, a copy posted up under s. 95.
The defendant put it in as a copy. I need not argue the point 

that when a party to litigation puts in a copy of a document as a 
copy, he puts it in as a true copy. The copy did not contain the 
authorization and direction to which I have referred; therefore,

N. 8.

8. C.

Ritchie, E. J.
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s* there is affirmative evidence, coming from the defendant, that the 
s ('. original did not contain it. But. if it was so contained in the

Taylor original, why was not the original produced? It was, I assume, in
r- the custody of the defendant as seeretarv of the trustees. IfLk’HNO.

there was any sufficient reason for its non-production why did not 
the defendant who made it up and had knowledge of its contents 
give evidence that the direction and authorization was on tin- 
original? Lord Mansfield* rule is still the law, and has been cited 
with approval in the Supreme Court of the Cnited States. Lord 
Mansfield said in Watch v. Archer (1771), I Cowp. (>.‘J, at 65. 
98 E.H. 909:—

All evidence is to lx- w«-igln*»| according to the proof which it wan in tin- 
power of one «side to have produced, and in tlic power of the other Hide to haw 
contradicted.

And Mr. Starkie, in his I rook on Evidence, says:
The conduct of the party in omitting to produce that evidence in elucida­

tion of the Hiibjcct matter in dispute, which is within his jsiwer, and which 
rests |ieculiarly within his own knowk-dge, fnupicntly affonls occasion for 
presumption against him. since it raises strong suspicion that, such evidence, 
if adduced, would operate to his prejudice.

Vnder the circumstances, and looking at Ci A, put in as I have 
said by the defendant as a copy of the original, the conclusion of 
fact is, I think, clear, namely, that the original did not contain 
that which the statute in imperative terms required it to have, 
namely, the authorization and direction without which there was 
no right or power to collect the rate. Another fatal objection i< 
that (3/A, the copy pouted, did not contain the authorization and 
direction. If the original contained it, then G/A is not a copy, 
and it is copies of the collectors' roll which s. 95 require» to lx- 
posted. An inspection of G/A shews that it is not there: this 
settles the quest ion of fact. The part of G/A which had the trust res’ 
names on it was torn off; there is no suggestion in the evidence 
that the part torn off contained the authorization ant* direction. 
If that was the cast? one would expect the defendant to say so; In- 
had peculiar knowledge of the contents of G/A, it having been made 
out by him. An inspection of G/A shews that the part torn off was 
not large enough to contain the authorization and direction.
I have no hesitation in coming to the conclusion that it is clearly 
proved that the authorization and direction was not on the 
original and not on G/A; this l>eing so, I am of opinion that the 
defendant has not made out his justification. The warrant was
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issued without jurisdiction because two things necessary to 
jurisdiction are wanting. This is the law in this court as shewn by 
the case of Sterling v. Cumberland School Tiuxtcen (1915), 49 
N.S.1L 125. What is more important is,, it is the law in the 
Supreme Court of Canada. In O'liricn v. Coijsmdl ( 1890), 17 ( ’an. 
S.C.R. 420, at pp. 421 and 125, Sir Henry Strong said:

The general principles applicable to tlie construction of statutes imposing 
nn<l regulating the enforcement of taxes for general and municipal purposes 
arc well settled. Enactments of this class are to Ih> construed strictly, ami in 
all cases of ambiguity which may arise that construction is to be adopted 
which is most favourable to the subject Further, all steps prescribed by the 
statute to be taken in the process either of imposing or levying the tax are to 
be considered essential and indispensable unless the statute expressly provides 
that their omission shall not be fatal to the legal validity of the proceedings; 
in other words, the provisions requiring notices to be given and other formal­
ities to be observed are to be construed as inqierative, ami not as merely 
directory, unless the contrary is explicitly declared.

The statute under which the city officers assumed to act in making the 
assessment and sale now called in question is the statute of Nova Scotia 
entitled the Halifax City Assessment Act of IHSit. as amended by an Act 
passed in May, IS,SO.

This statute, conforming to the scheme generally followed in legislation of 
this kind, provides for two distinct processes in the imposition and enforce­
ment of the tax to be carried out by two distinct sets of officers—the assessors 
and the collectors. Applying the principles already referred to it is plain 
that if any of the formalities or requirements prescribed by the Act have 
been omitted by any of the officers in question the sale and the dm! executed 
for the purpose of carrying it out are absolute nullities, unless it is indicated 
in the statute itself that the step which has been omitted is to be regarded as 
a non-essential proceeding, or unless the case comes within the terms of some 
provision enacted for the purpose of covering defects caused by failure to 
observe the procedure laid down by the statute.

The tax deed and the tax warrant are Loth the creatures of the 
statute and can only lie valid if the imperative requirements of 
the statute are complied with. There is no distinction between 
them in this regard.

In Bullen & Leake’s Precedents, ,, at p. 809, it is said:—
A defence of justification under the process of an inferior court should 

allege or shew that the court had jurisdiction.
If this is necessary in the pleading, it follows as a logical 

sequence that it must appear in the proof.
It is the law to-day and has been the law for one hundred and 

fifty years or longer:—
That nothing shall be intended to be out of the jurisdiction of a superior 

court, but that which specially np|)cnrs to be so; and, on the contrary, 
nothing shall be intended to be within the jurisdiction of an inferior court hut 
that which is so expressly alleged.

N. S.
S. V.

Ritchie. K J

3
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N. S. Peacock v. Bell (l(Mi8), 1 Win. Saund. 73, 85 E.R. 84.
This well-known rule was recognized by this court in Gallilu w v.

S • 1

Peterson (1887), 20 N.S.R. 222 at p. 225. In 77ic King v. .1// 
Saint8 (1828), 7 B. & Ç. 785 at p. 790, 108 E.Il. 910, Ilolrovd. .1 
said:—

The rule, that in inferior courts and proceedings by magistrates the 
maxim omnia prmumuntur rite esse acta docs not apply to give jurisdiction 
lias never been questioned.

I also refer to Best on Evidence, lltli ed., p. 300.
There are two jurisdictional questions of fact, namely, did the 

authorization and direction appear on the original rate roll? 
Di<l they appear on the copy as i>osted? I have pointed out that 
evidence coming from the defendant demonstrates that the answers 
to both these cpicstions must lx? in the negative; but apart from 
this the judge took the questions from the jury and applied tlie 
maxim omnia prœsumuntur rite esse acta. This course was in 
conflict with the authorities which I have referred to, and, there­
fore, with great respect, I am of opinion that the charge cannot lie 
supported.

I cannot sec what the burden of proof has to do with this case, 
because when evidence of a fact comes from the defendant it is 
useless for him to say the burden of proof is on the plaintiff. 
However, as this question of the burden of proof was raised at the 
bar I deal with it.

In my opinion, it is very clear that the bunk . of establishing 
his justification rests on the defendant. lie i ceking to escape 
liability by what was formerly known as a \ m confession and 
avoidance.

In Sterling v. Cumberland School Trustees, 49 N.S.R. 125,1 said, 
at p. 132:—

In my opinion it is very clear that if one man has taken another man's 
property, and it is admitted, as it must be here, that the taking is only legal 
by virtue of a statute, then the man who has taken the property must shew 
compliance with the statute, because the statute is his only justification. 
Before the warrant can legally issue, the statute, in imperative language, 
requires that certain things be done.

My only reason for making this quotation is that the late 
Sir Wallace Graham gave it his unqualified approval, thereby 
giving to what I said a weight and importance which it would not 
otherwise have.

Taylor

S • 1
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In Cogswell v. Holland (1889), 21 N.8.R. 279 (which went to the 
Supreme Court of Canada under the name of O’ Brien v. Cogswell), 
one question was whether the assessment was bad in consequence 
of a statutory requirement in making the assessment not having 
l>een complied with. The objection to the regularity of the 
proceedings was set out in the statement of claim; therefore, if the 
state of the pleadings settled the question of the burden of proof 
it would have rested on the plaintiff. Counsel for the cTefendant 
contended as follows, p. 282 :—

There is no evidence that the notices required by the Assessment Act 
were not given. The. onus is on the plaintiff to shew the irregularities charged 
in the statement of claim.

Sir Robert Weatherbe said:—
You must shew that a deed made after the commencement of the action 

is a defence.
And McDonald, C.J., said:-
The word “conclusive’’ in the amendment to s. 95 is not applicable; 

it could only be rendered applicable by the production of the lists. You 
have failed there, and can only escape the consequences of the failure by 
proving everything done.

Ritchie, J., said:—
I think, in order to make the sale a good one, every provision of the Act 

must be complied with. The deed docs not do away with the necessity for 
proof . . . that the notice was given, that is, the notice to the occupant 
of the property before the sale. The only evidence was that the notice was 
served on somebody in Argyle 8t. I think there has been a complete failure 
in that res|>ect, and that there eould not be a sale without it.

In Bidgway v. Eubank, 2 Moo. & R. 218, Baron Aldcrson 
said:—

It matters not in the least on which party the affirmative may in terms 
lie; the question is on whom it lies in substance.

But the question of the burden of proof is settled by O'Brien v. 
Cogswell, in that case, 17 Can. S.C.R. 420:—

The Act provided that in case of non-payment of taxes assessed upon any 
lands thereunder the city collector should submit to the mayor a statement in 
duplicate of lands liable to be sold for such non-payment, to which statements 
the mayor should affix his signature and seal of the corporation; one of suelt 
statements should then be filed with the city clerk and the other returned to 
the collector with a warrant annexed thereto, and in any suit or other pro­
ceeding relating to the assessment on any real estate therein mentioned, any 
statements or fists so signed and sealed should be received as conclusive 
evidence of the legality of the assessment, etc. In a suit to foreclose a mort­
gage on land which had been sold for taxes under this Act the legality of the 
assessment and sale was attacked.

Held, per Strong, Taschereau and Gwynne, JJ., that to make this pro­
vision operative to lure a defect in the assessment caused by failure to give

N. 8.

8.C.

Tayu)H
Durno.

Ititeliie, E. J
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» notice rcquiml by u prvviotw wx'tion it was necessary for the defendants 
to shew, affirmatively, that the atateinenta had been signed and sealed in 
duplicate and filed as required by the Art, and the production and proof of 
one of such statements was not sufficient.

At i>. 438 Gwynne,said:—
This sjieeial replication to the defence of the defendant Meagher docs 

not appear to have Ihtii at all necessary, for the plaintiff's rejoinder in issue 
to the defendant's statement of defence put in issue everything that was 
material, and cast upon Meagher the whole onus of proving everything 
necessary* to his establishing the t it le pleaded by him and U|k>ii which lu­
rched, and sufliciently raised all qwations of law which might present them­
selves u|M>n the facts which should be proved for the purpose of establishing 
the title which he had pleaded. The whole onus of proving such title rested 
upon him: the plaintiffs had nothing to do luit produce ami prove their 
mortgage.

So, I think, here, all the plaintiff had to do was to prove the 
imprisonment.

At p. 478 Patterson, J., said :—
The onus of establishing a valid sale was clearly iqsui the defendants. 

There is no presumption in its favour.
So 1 think, here, the onus of establishing a valid warrant was 

clearly upon the defendant; there is no presumption in its favour.
If the defendant in this ease was the constable justifying under 

the warrant, other considerations might arise; but, as the case 
\ "t, I see no distinction, so far as the burden of proof is con­
cerned, between the tax warrant in this case and the tax deed in 
O'ttrien v. ('ogttirvll. Mr. lioscoc, K.C., at the argument strongly 
urged that O'linen v. Cogtnrdl was in point ; it is a decision of the 
Supreme Court of Canada which it is my duty to follow unless 1 
can distinguish it, and, if I attempt to distinguish, the burden 
clearly rests upon me to |X)int out wherein the distinction lies: 
this, after the most careful consideration, I am unable to do.

The decision of Sir Wallace Graham in Meitner v. Meitner, 
32 X.S.R. 320 at 330, in my opinion, is not an authority in favour 
of the burden of proof I sung on the plaintiff in this case, but, on 
the contrary, it is an authority the other way. In that case the 
plaintiff was one of the trustees and it was his duty to have the 
notices |>ostcd. Under these circumstances Sir Wallace Graham 
held that the burden of proof was on him.

case the defendant was the secretary of the trustees; 
the duty of preparing and posting the roll rested on him. Applying 
the reasoning of Sir Wallace Graham, the burden of proof rested 
on him. I would grant the application for a new trial with costs.

Appeal dismissed.

6

5
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THE KING v. RITCHIE; Ex parte BAXTER.
AVm- Brunswick Supreme Court, A/i/nal Division, Hazen, C.JMcKeown, 

C.J.K.HD, and (trimmer, J. February 14, 1919.

Intoxicating mucous (§ III I) —74)— Phoiiihition Act, N.B.—Practising
PHYSICIAN HAVING MQVOR IN Ills POSSESSION—PROFESSIONAL 
REuviRKMKNTs- Quantity allowed.

The intent ion of the N.B. Prohibition Art ( 1916, (i Cîco. V. c. 20), 
is that a duly registered physician should have the right to obtain liquor 
from anyone holding a wholesale license, or from any retail licensee 
under the Art, in sufficient quantities to meet his professional require­
ments and to fill such prescriptions as he may consider it necessary to 
give, and there is no limit upon the quantity such physician may have 
at any one time in his possession for such purpose.

I1. J. Ihujhcs shews cause ugainst a rule aim to quash a con­
viction under the Intoxicating Liquor Act. 191(>, entered against 
the applicant by the Police Magistrate of the City of Saint John. 
/). Mull in, K.C., contra.

The judgment of the court was delivered by 
Hazen, C.J.:—The defendant, who is a registered physician 

practising in the City of Saint John, was convicted before the 
police magistrate of the city for having liquor in his office illegally, 
contrary to the Prohibition Act. The evidence disclosed the fact 
that the defendant's residence and office, connecting one with 
the other, were situated on Union St., in the City of Saint John, 
and that twelve bottles of gin and one of brandy were found in 
said office. Under the provisions of the Act, the expression 
“private dwelling house" means a separate dwelling and actually 
and exclusively occupied and used as a private residence, but it 
does not mean a house or building occupied or used, or partially 
occupied or used as an office other than a duly registered physi­
cian’s or dentist’s office. Set1 s. 2 (“s") and (“t”). Sul hi. (n) 
of s. 2 of the Act. as amended by 8 Ceo. \\. 1917, defines “whole­
sale license” as meaning a license authorizing the chemist or 
druggist duly registered under the Act and licensed by the inspec­
tor, to sell inter alia to any duly registered practitioner, but to 
no other, liquor in sufficient quantities to meet his professional 
requirements, while s. 4(> provides that any physician who is 
lawfully and regularly engaged in the practice of his profession, 
and who shall deem any liquors necessary for the health of his 
patient or patients, may give such patient or patients a written 
or printed prescription or" prescriptions in the form prescribed, 
or may administer liquor himself, for which purpose lie may

N. B. 

8. C.
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Hazen, C.J.
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when visiting in the discharge of his professional duties have liquor 
in his possession.

A perusal of these sections is sufficient, I think, to convince 
anyone that the intention of the legislature was that duly regis­
tered physicians should have the right to obtain liquor from 
anyone holding a wholesale license, or from any retail licensee 
under the Act, in sufficient quantities to meet his professional 
requirements, and to fill such prescriptions as he might consider 
it necessary to give, and no limit is set upon the quantity that a 
physician at any* one time may have in his possession for such 
purposes. It is, therefore, no offence under the Act for a physi­
cian to have liquor in his office, and this is the offence with which 
Dr. Baxter was charged. On the contrary the Act makes a dis­
tinct provision allowing him to have liquor, and the interpreta­
tion clause provides that a private dwelling house shall not be 
construed to include or mean any house or building occupied or 
used or partially occupied or used as an office, other than a dun­
registered physician’s or dentist’s office. It is perfectly clear that 
under the Act the liquor was not in a place other than his private 
dwelling house, and as it is not an offence to keep liquor in a 
private dwelling house, Dr. Baxter was guilty of no offence under 
the Act, and the magistrate had no jurisdiction whatever to 
convict him of the offence charged. It apjiears, however, from 
the proceedings in the police court, that the defendant on July 8 
last was convicted on a charge of furnishing a prescription for 
liquor to a jierson without having visited such person profes­
sionally, and upon this charge was adjudged guilty and fined 
$100. In the course of his judgment, the police magistrate 
says:—

Liquor may be in a private dwelling, but after a conviction the private 
dwelling loses the privilege of having liquor.
And also says:—

We must remember the records of the court shew that the defendant lias 
been convicted for the manner in which he did prescribe in one instance.

S. 48 contains a provision to the effect that if the occupant of 
any private dwelling house or of any part thereof is convicted of 
any offence against any of the provisions of this Act, committed 
in or in respect of such house, the same shall cease to be a private 
dwelling house within the meaning of this Act, during the time 
the person so convicted occupies the said house or any part thereof.
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The effect of this section is limited by the words “committed in 
or in respect of such house.” The offence for which Dr. Baxter 
was convicted was not, so far as appears by the record, or in any 
other way, committed in or in respect of the dwelling house and 
office in which he resided in Union St. in the City of Saint John 
at the time of his conviction which is now l>eing considered.

In my opinion the rule should be made absolute.
Rule absolute to quash cour id ion.

ATTORNEY-GENERAL OF CANADA v. McCORMICK.
Nova Scotia Supreme Court, Harris, C.J., Russell, Longley, and Drysdale, 

JJ., Ritchie, E.J., and Mellish, J. January 14, 1919.

Intoxicating liquors (§ III II—90)—Liquor in bonded Warehouse- 
Permission OF CROWN TO REMOVE TO ANOTHER PROVINCE—“ DUTY 
SECURED BY BOND”—LlQUOR SEIZED UNDER TEMPERANCE ACT—
Right of crown to lien for duty.

The Crown having parted with its possession of intoxicating liquor 
by granting permission to the shipper in Ontario to remove it from his 
bonded warehouse as being the projierty of the shipper about to be 
transferred into the possession of a merchant in Nova Scotia, the duty 
having been “secured by bond” and such course being authorized by 
order-in-council; is not entitled to a lien on such liquor for such duty, 
and the liquor having been seized under the N.S. Temperance Act, is 
under the jurisdiction of the court to be dealt with under the Act. The 
Attorney-General of Canada is not a necessary party.

Appeal from the judgment of Chisholm, J., in favour of the 
Attorney-General of Canada, substituted as plaintiff in place of 
E. T. McKeen, Deputy Collector of Inland Revenue at Sydney, 
C.B., in an action of replevin for a quantity of alcohol shipped 
by a firm of licensed distillers and bonded manufacturers of spirits 
at Prescott, Ontario, to the Mayflower Bottling Co. at Sydney, C.B. 
It was claimed on the part of plaintiff, that the alcohol, at the 
time of shipment, and during transit, and at all times up to and 
including the time of seizure, was subject to excise under the 
provisions of the Inland Revenue Act, R.S.C, (1900), c. 51, and 
liable for payment of excise duties, no part of which had ever been 
paid. The seizure was made by defendant, as inspector under the 
N.S. Temperance Act.

Finlay MacDonald, K.C., for appellant.
//. P. Duchemin, for respondents.
Harris, C.J.:—I must confess to having some difficulty in 

reaching a conclusion in this case. The Inland Revenue Act seems 
32-45 d.l.r.
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to contemplate that spirits may lx* manufactured under license, 
and ending maturity or sale it provider that they may lx* placed 
in Ixinded warehouse, the government, through its officials, retain­
ing one of the two keys of the warehouse and the control of the 
spirits until they go into consumption when the duty is paid; Imt 
it is obvious that spirits are not always consumed in the place 
where they are manufactured—they may lx* sold and the purchaser 
may desire to remove them to some other part of Canada, and lie 
may still desire to leave them in Ixmd and the duty unpaid until 
he is ready to use the spirits. This involves regulations which have 
lxx*n made by orders-in-council under the provisions of the Act

The regulations numbered 22 to 28 are designed to cover tin- 
ease* of gcxxls removed from warehouse in one inland revenue 
division to warehouse in another division without payment of 
<luty.

Regulations 24 and 25 seem to jxiint out the obvious way hv 
which this removal should take place and at the same time preserve 
the rights of the Crown for the unpaid duty.

These* regulations provide for a Ixmd lx*ing given by the manu­
facturer or merchant owning the gocxls, and the goods themselves 
being ship|x*d to the order of the collector of tin* inland revenue 
division to which the g<xxls are consigned. In that case, the bill 
of lading is made to the collector and he alone has the right fo 
receive the gtxxls on their arrival at their destination.

But there is a regulation 26 which reads as follows:—
2t>. When goods removed in bond are conveyed from the place of shipment 

by a foreign steamer, vessel or railway—for example by Ward's line of steamers 
from Windsor to Port Arthur, thence by Canadian Pacific Railway to Winni­
peg, or when goods so removed are not consigned to the order of the collector 
of inland revenue a removal bond must be given with sureties acceptable to 
the collector of inland revenue.

What Was dont* in this particular case is that the spirits were 
shipped from Ontario consigned to the purchaser, and not to the 
order of the collector of inland revenue at Sydney. The Ixmd taken 
in Ontario has not been produced and we must assume that it is 
with sureties acceptable to the collector of inland revenue.

The question is whether in the case of goods consigned other­
wise than to the collector of the inland revenue division the Crown 
is to lx* considered as having accepted the bond with sureties for 
the unpaid duty and to have released the goods so as to make them
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liable to seizure under the N.S. Temperance Act, or whether the 
goods are still to lx* regarded as subject to a lien to the Crown for 
the duty.

What is claimed by the Crown in this cast1 is that the bond 
taken in Ontario was for the re-warehousing of the goods.

The whole Inland Revenue Act seems to he framed upon the 
theory of the Crown retaining a lien and control of the goods until 
the duty is paid, and it may very well lx1 argued that the course1 
taken in this case was simply one method of transferring the goods 
from the jurisdiction of one collector of inland revenue to that of 
another collector, and that the Crown still has a lien on the spirits 
for the unpaid duty, hut I understand that all the members of the 
Court concur in the judgment of Mellish, J., that the Crown has 
lost its lien or right to hold the gtxxls and cannot maintain replevin 
as against the inspector under the N.S. Temperance Act. While I 
have considerable doubt as to the correctness of this view I am not 
prepared to dissent from it.

Russell, J.:—I agree with Mellish, J.
Dhysdale, J.:—In this case the Attorney-General for Canada, 

as an added plaintiff, recovers on the theory that the inland revenue 
officers have a lien on the goods seized. If such a lien existed, and 
1 have no doubt it did when the department had possession of the 
goods, the lien was lost once the possession was parted with. 
Apparently the goods were permitted to he taken from the Ixmded 
warehouse and shipped to the bottling company at Sydney, and 
nothing is proved that can be said to re-establish such lien or 
continue it. I think the goods in Sydney were subject to the 
provisions of tin1 Temperance Act and liable to seizure.

1 would allow the appeal and dismiss the action.
Ritchie, K.J.: I concur in the opinion of Mellish, .1.
Mellish, J.:—Under the provisions of the N.S. Temperance 

Act any inspector reasonably believing that any liquor on the 
preirises of any carrier is to he sold or kept for sale in contravention 
of the Act may seize and remove the same. He shall then lay an 
information before the magistrate, who shall thereupon issue his 
summons calling u]x>n the owner to shew cause why the 
should not he destroyed or otherwise dealt with in accordance with 
the Act.

If no person claims to lx.1 the owner, or if the magistrate dis-
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allows such claim, and finds that it was intended such liquor wan 
to he sold or kept for sale in contravention of the Act, he may order 
that such liquor shall he forfeited to His Majesty and destroyed.

The liquor was seired by the defendant Anthony, who was then 
inspector, and by the defendant McCormick, who was then 
apparently a police officer, and afterwards liecame inspector under 
the Act, at the I.C.R. freight shed at Sydney.

Without at present considering the grounds upon which the 
judgn ent appealed from is based, I am unable to discover any 
evidence that the plaintiff or the revenue authorities hail any 
right as against the defendants to the possession of these goods 
when they were seized. Indeed, it would appear that the Crown 
had previously parted with such possession if it ever liud it, and 
had granted permission to the shipper of the goods at Prescott, 
Ontario, to remove them from his distillery in the “cars' 
wrongly printed “care” in the appeal book—of the Grand Trunk 
Railway as being the property of the shipper and “about to lie 
transferred into the possession of Mayflower Mottling Co., merch­
ants, of Sydney, N.8., the duty having been secured by bond 
(ex. M. 2.) This permit is on the regular printed form. The 
words "secured by bond” are filled in and in a printed note of 
explanation in the back of the form it is explained that the words 
to be filled in are “paid" or “secured by bond” as the case may lie. 
Under tliis permit, the carrier would no doubt receive these goods 
and deliver a bill of lading to the shipper shewing the Mayflower 
Bottling Co. as consignee, which the shippers would in the ordinary 
course send to that company at Sydney.

Counsel for respondent, on the argument of the appeal, I think, 
could not dispute this, but, if I understood him, suggested that the 
goods should have been shipped to the order of the collector of 
inland revenue, and that we should take that to be done which, 
under the law, ought to have been done under the circumstances. 
I am by no means satisfied with this contention, especially as I find 
an order-in-council expressly authorizing the course that was taken. 
No. 26 of the orders-in-council, M. 4. is as follows:—

26. When goods removed in bond are not consigned to the order of the 
collector of inland revenue, a removal bond must be given with sureties accept­
able to the collector of inland revenue.

This rule is not in the printed case. It is authorized by s. 68 
of the Inland Revenue Act.
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Rules 27 and 28 are relevant, in addition to the rules printed. 
They are as follows:—

27. Collectors of inland revenue will, on the arrival of the goods examine 
them and ascertain whether they correspond with the removal entry, and as 
soon as the goods are placed in warehouse or dealt with as provided in s. 25 
hereof (t.e., the duty paid immediately on arrival) will certify to the fact on 
the removal entry and return it to the collector of the inland revenue division 
from which the goods were shipped.

28. Removal bonds can only be cancelled upon the receipt of the removal 
entry, bearing the certificate of the collector, deputy collector or the acting 
collector of the division to which the goods were consigned, that they have been 
received and re-warehoused.

The plaintiff, who was deputy collector at Sydney, received the 
removal entry on June 22, 1917, but did not examine them as re­
quired by the above rule, or see them, as he states, until after they 
were seized by the defendants on June 28. And they were not 
warehoused (p. 43) on June 28, 1917.

On July 10, 1917, McCormick, who was then liquor inspector, 
laid the required information upon which the stipendiary mag­
istrate, Fred. G. Muggah, of Sydney, issued a summons directed to 
the Mayflower Bottling Co., the apparent owners of the liquor, to 
shew cause why it should not be destroyed, or otherwise dealt with 
as provided by the Act. On the hearing of the information, the 
Mayflower Bottling Co. appeared by counsel who stated they had 
nothing to say. Mr. Rowlings appeared on behalf of the officers 
of the inland revenue department and claimed that under the 
Inland Revenue Act the court had no jurisdiction to deal with the 
case and that the goods were in bond and so under lien to the 
government. The bond was not put in evidence nor was any 
admissible evidence given as to its contents. It did not appear on 
the evidence before him that the goods were marked “in bond.” 
But the magistrate decided, and I think rightly, after hearing the 
evidence and the remarks of counsel that the mere fact that liquors 
are marked “in bond” does not protect them from the operation 
of the Act (ex. M-F. dated July 30,1917.) The magistrate gave no 
decision as to the disposition of the liquor, and, on September 21, 
1917, this action was begun, and on October 11, 1917, the goods 
were taken out of the custody of the magistrate (the defendant 
McCormick had the keys of the place where they were stored) by 
the sheriff under a replevin order made in the action and delivered 
to the original plaintiff, McKean, deputy collector of inland 
revenue for the district.

N. 8.

8. C.

Attorney-
General

Canada

McCormick.

Hellish. J.
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'I'he plaintiff claims damages for illegal seizure ami conversion 
and a return of the goods.

The caw was tried Indore Chisholm, J.. at Sydney, who gave 
judgment for a return of the goods and #5 damages for the taking 
and detention in favour of the Attorney4leneral of Canada, who 
was substituted as a party plaintiff after the hearing, upon the 
ground that the liquor seized was not “liquor” within the meaning 
of the Nova Scotia Act, and upon the further ground that any 
interference by a provincial officer, acting under a provincial 
statute, which would provent the officials of the Dominion govern­
ment from transferring goods in lx>nd from a government ware­
house» in one province to a government warehouse in another, is 
such an invasion of the jurisdiction of the Canadian parliament in 
respect to the regulation of trade and commerce, and the raising 
of money by any node or system of taxation by virtue of the 
B.N.A. Act, as cannot l>e authorized by law.

Counsel has stated that the inland revenue authorities were 
entitled to the possession of the goods in question, but I can find 
nothing in the facts or law governing the case to lead to such a 
conclusion. There had apparently been no breach of the Inland 
Revenue Act or of the regulations made thereunder which would 
justify the Crown in seizing the goods. On the contrary, as far as 
the evidence discloses, these goods were properly received out of 
the shipper’s 1 Minded warehouse1 under a pro^r permit after the 
requisite security had been given in the form of a removal Ixmd. 
This bond, for son e unexplained reason, was not produced and no 
adn issible evidence of its contents has been forthcoming. One 
would expect it to lie conditioned upon the due delivery of the 
gocxls into the possession of the Mayflower Bottling Co. and the 
re-warehousing of them by said company, which had a bonded 
warehouse, within a specified tin e. One would also expect it to In? 
in an amount amply sufficient and with gcMxl sureties to cover the 
full duty on the goods. This bond, as reference to the latter part of 
regulation 24 shews, is in a different form from that to be used when 
the gcxxis arc shipjxMl to the order of the collector of inland revenue. 
The warehousem an's bond has a statutory condition and we do not 
have to speculate as to its contents. It is a lxind conditioned for 
the payment of all duties and of all penalties to which the owner
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of the goods or warehouse may lxx*otne liable under the Art. 
(r. 51, R.8.V., s. 62.)

The condition of the removal Ixmd may very well have been 
broken in consequence of the seizure of the goods for alleged 
violation of the provincial Temperance Act, in which ease the 
Ixindsmen and owners of the goods seized are the real parties 
interested in this action rather than the Crown, to whom ample 
security, we must infer, has I wen given.

The goods were not “in Ixmd" in the sense of Iwing in a Is aided 
warehouse when seized. When the goods are in a lx aided ware­
house, it may perhaps lie said that the inland revenue officer has, 
in a certain sense, jxissession of them. There are joint locks on 
such a warehouse, one of which can only lie o|>cncd by the officer 
(c. 51, R.S.C. s. 63.) Rut when the goods are removed, of <• urse 
such custody comes to an end. When these goods were seized they 
were in a sense “in Ixmd," /.<.. the duty payable in resjiect of them 
was secured by bond but they were not, 1 think, in the possession 
of the Crown nor had the Crown the right to their jxissession as 
against the defendants. This jihase of the case d<x»s not appear to 
have lieen very fully if at all jiresented to the trial judge, and if 1 
am right in respect to it, there is no necessity of my dealing with 
the reasons upon which his judgment, is founded. I do not, how­
ever, wish to be understood as agreeing that the “spirits" in 
question—the go<xls are so referred to in the jiermit—were not a 
“drinkable liquid containing alcohol" within the meaning of the 
N.S. Temperance Act. In the orders-in-council put in evidence 
“non-potable,” that is, 1 suppose, non-drinkable spirits are referred 
to which would apjiear to lie so classed because of their impurity. 
The spirits in question would also apjxNir from the oiders-in-council 
not to lie of that class; but 1 exjiress no ojnnion on this branch of 
the case.

I agree that the N.S. Temperance Act should not lx? used to 
override the provisions of the Inland Revenue Act, but if the duty 
be amply secured by Ixmd, 1 must say I see no practical difficulty to 
prevent the harmonious ojx»ration of both Acts.

But even if the revenue lx? incidentally imperilled, that is not 
the fault of the officers or magistrates enforcing or administering 
the local law, nor, I think, a g<xxl ground why the local law, the 
constitutionality of which is not questioned, should not l>e enforced.

N. S.

S. C.

Am HiXKY- 
(ÎENKKAL

M. < 'iHOUCK. 

Mvllieh, J.
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N.S. I say this the more freely because at the time the acts complained
8. C.

Attorney-
General
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of were committed the Dominion parliament, by legislation, had 
shewn its express intention that the local law*should be enforced 
(c. 19, Acts of 1916.)

There is .-mother branch of the case which lines not. anne-ir
McCormick, have been dealt with in the court below. These goods were really, 

~rr when seized, in the custody of the magistrate for the purpose ofMelhsh, J.
determining whether or not the same should be forfeited as the

(iUt. ‘ ■
WkyM if

plaintiff well knew, and I do not think it was competent to take t lie 
goods out of his possession and oust him of his jurisdiction, or 
settle the question of his jurisdiction by replevin proceeding 
without at least making him a party to the action. 1 think the 
point is sufficiently pleaded in pars. 8 and 10 of the defence. 1 am 
not at all conceding that these proceedings were proper even if he 
were a part y. I have the gravest doubts as to this, but it is unneces­
sary to express any opinion about it.

I do not think, for the foregoing reasons, that the Attorney- 
General should have been added as a party, and would dismiss the 
action with costs here and lielow against the original plaintiff and 
order a return of the goods seized. If the goods are not returned in 
compliance with this order a further enquiry as to their value may

t ■ ;V ' tIff :'i-
be necessary, unless it is agreed on. The value stated in the affi­
davit on which the replevin order was granted is clearly too small 
and the bond given apparently insufficient as to amount.

Appeal allowed.

8ASK.
—
C. A.

THE KING v. BORDENINK.
Saskatcheiran Court of Appeal, Sir Frederick Haultain. C.J.S., Lamonl, J.A. 

and. MacDonald, J., ad hoc. March tb, 1919.

Kjjy ' Trial (§ I—ti)—Adjournment of trial—Discharge op jury—Discretion
OF TRIAL JUDGE.

The discharge of the jury and the adjournment of the trial are matters 
solely within the jurisdiction of the trial judge and his discretion is not 
open to review on appeal.

■ m
Statement. Case stated as to the jurisdiction of a trial judge to adjourn 

the trial and discharge the jury, after it has l>een sworn, upon 
concluding that one of the witnesses did not understand the 
nature of an oath and refusing to have her sworn, the party calling

>' 1 her not Ircing in a position to call corroborative evidence of her 
statement ; no evidence having been given.

Bf: <
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//. E. Sumption, K.C.. for the Crown; II. B. O’Regan, for the 
accused.

Haultaïn, C.J.S.:—I agree with my brother MacDonald that 
there is no foundation for an appeal in this case. S. 1014 (2) of 
the Criminal ('ode provides that the court ltefore which any 
accused person t« tried n ay reserve any question of law either 
during or after the trial, and sub-s. 3 provides that after a ques- 
tion is reserved the trial shall proceed as in other cases. Hs. 1014 
to 1020 all seem to contemplate a trial and a judgment or verdict.

The question of the effect of the discharge of the jury might 
lie raised on the occasion of the accused being brought to trial on 
the original charge, although I agree with my learned brothers 
that it is effectually disposed of by Hex v. Leuis (1909), 78 LJ. 
K.B. 722, and the earlier cases of Reg. v. Davison (1800), 2 F. & F. 
250, Hey. v. ( harlesworth (1801), 1 B. & S. 400, 121 E.R. 780, and 
Winsor v. Reg. (1800), L.R. 1 Q.B. 289.

La mont. .LA.: The facts as set out in the reserved case are 
as follows:

On January S, 1919, at Yorkton, the accused was charged before me with 
having had sexual intercourse with his sister, and pleaded “not guilty." 
The jury were sworn, and Annatsa Bordenink was called to the witness-stand 
for the purpose of being sworn. On the examination of this girl 1 concluded 
ihat she did not understand the nature of an oath, and therefore refused to 
have her sworn. Mr. Graham, the agent for the Attorney-General, then 
stated that this girl had been sworn on the preliminary, and that as ne had 
supposed she would be sworn at the trial he w as not prepared to produce the 
corroborative evidence of her statement that would be required under the 
Code, and he therefore asked for an adjournment of the case until next court. 
No evidence was given.

I adjourned the trial until the next court, and discharged the jury then 
vmpannelled, but stated that 1 would reserve for the opinion of the court the 
question of whether >r not at that stage of the proceedings I should have 
adjourned the trial. The question I submit for the opinion of the court is: 
Had I power to adjourn the trial and discharge the jury, or was the accused 
entitled to an acquittal?

The rule upon the question stated for the opinion of the court 
is laid down in Archbold’s Criminal Pleading, Evidence and Prac­
tice. 25th ed., at pp. 213 and 214, in the following language:—

It is established law that a jury sworn and charged with a prisoner, even 
in a capital case, may be discharged by the judge at the trial without giving 
a verdict if a “necessity," that is, a high degree of need for such discharge, is 
made evident to his mind.

In Rex v. Wade (1825), 1 Mood. C.C. 86, the facts were almost 
identical with those of the case before us, and it was there held

SANK.

C. A.

Bokokmnk. 

Haultii.n, CIS.

I.amont, J.A.
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that it was not a sufficient ground for discharging a jury that tin- 
material witness against the prisoner was not sufficiently acquainted 
with the nature and obligation of an oath to lx» sworn, although 
this appeared as soon as the jury was charged and before any 
evidence was given. The judges in that cast* thought that the 
prisoner should have lieen acquitted, anti an ation for
pardon was therefore recommended.

The modern rule, however, is that the discharge of a jury 
during the course of a trial is a matter solely within the jurisdic­
tion of the trial judge, and his discretion is not o|>en to review on 
apiieal.

In V Hals. 370, the rule is stated as follows:—
724. The judge has power, whenever he deems pro|x*r, to discharge a 

jury in the course of the trial, and to swear a fresh jury and begin the trial 
of t he case again. He is the sole judge of the propriety of such a course.

In Rex v. Lewis (1900), 78 L.J. K.B. 722, after the prisoner 
had Itcen given in charge to the jury and the case had Iteen opened, 
it was found that same of the witnesses for the Crown were not 
present, owing to some unforeseen accident. The (Town applied 
for an adjournment of the trial. Counsel for the accused opposed 
the application. The adjournment was granted and a day fixed 
for the trial l>efore another jury. On that trial, the accused was 
convicted. From the conviction he appealed on the ground that 
he should have l>een discharge;! on the former hearing. Channell. 
J., who gave the judgment of the Court of Criminal Appeal, after 
referring to the eases of It. v. Char les worth, 1 B. & S. 460; Winwr 
v. Reg., Lit. 1 Q.B. 280; Conway v. Reg. (1815), 7 Ir. L.H. M9, 
said, at p. 723:—

.Stating it shortly the result of those authorities is that the discharging 
of a jury without giving a verdict is absolutely and entirely in the discretion 
of the judge at the trial when the question arises whether the jury should lie 
discharged or not. Various circumstances arose in the particular cases to 
which I have referred, and it was contended that a case of necessity for dis­
charging the jury must be made out. Crampton, J., pointed out that the 
question as to what amounted to necessity had been looked at in a different 
way in modern times from the way in which it was anciently regarded, and 
that a practice had been growing up of allowing the jury to be discharged, 
when in former times this would not have been permitted. That, however, 
is comment upon the practice which had grown up. The decision of the court 
was that this was a matter in the discretion of the judge, and that this dis­
cretion could not be reviewed by any court then in existence.

And ut p. 724 he further says:—
I think it would be wrong to say nothing upon the point us to whet lier

5
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the discretion was properly exercised in this ease. We can say nothing judicially 
upon that, because the very ground of our decision is that we have no power to 
review the exercise of the judge's discretion ; but I should like to say for myself, 
and my brothers agree with me, that in this case, so far as we can judge, the 
discretion appears to have been exercised in a way different from that which, 
according to our impression, has been the rule applicable to such cases. Per­
sonally I have always underst hkI the rule to Ik* that a jury should not Ik* 
discharged to enable the prosecution to make a better case against the prisoner.
I think that has been stated on several occasions, and I can find no ease which 
departs from the rule as so stated. Where a prisoner lias been put upon his 
trial, given in charge to the jury, and some of the witnesses are found not to 
he present owing to some mistake. I jiersonallv have thought that it is not 
right to do more than adjourn the case for a reasonable time for the prisoner 
to he tried by the same jury; and if that cannot be done, the verdict ought 
to he taken upon the ease ns it stands. No doubt there are cases in which it. 
would be right to adjourn the case, sup|M>sing something has happened which 
could not have been foreseen at the time the prisoner was given in charge to 
the jury. Rut 1 have always understood that those in charge of a prosecution 
should ascertain whether their witnesses were present, and, if thex were not. 
the case in all probability broke down. As I have said, the |sisition is that 
in law the discretion in this matter lias unquestionably, been entrusted 
to the judges who have the conduct of criminal cases tried with a jury.

In view of these authorities, I am of opinion that the dis­
charge of the jury and the adjournment of the trial were matters 
solely within the discretion of the trial judge, and the exercise of 
his discretion is not open to review by this court, even 
that discretion may have been exercised in a way contrary to the 
usual practice. The question “Had 1 the power to adjourn the 
court and dismiss the jury?” should he answered in the affirma­
tive.

Macdonald, J.:—The following case has been reserved for 
the opinion of the court:—(Sec judgment of Lamont. J.A.)

In my opinion, no appeal lies to this court on the facts stated. 
The right of an accused to appeal in criminal cases is granted by 
s. 1013 of the Criminal Code, which reads as follows:—

An appeal from the verdict or judgment of any court or judge having 
jurisdiction in criminal cases, or of a magistrate proceeding under section 
seven hundred and seventy-seven, on the trial of any |wrson for an indictable 
offence, shall lie upon the at ion of such in-rson, if convicted, to the
Court of Apjieal in the eases hereinafter provided for, and in no others.

2. Whenever the judges of the Court of Ap|>eal are unanimous in deciding 
an ap|H*al brought before the said court their decision shall be final.

3. If any of the judges dissent from the opinion of the majority, an 
appeal shall lie from such decision to the Supreme Court of Canada as herein­
after provided.

In The King v. Trepanier (1001), 4 Can. Cr. Cos. 259, it is laid 
down as follows, p. 201 :—

SASK.
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The right of an accused person to appeal in criminal cases to the Court of 
Appeal is granted by s. 742 of the Criminal Code, which enacts that an apical 
from the judgment of anv court or judge having jurisdiction in criminal cases, 
or the trial of any person for an indictable offence, shall lie upon the application 
of such person if convicted to the Court of Appeal ; but such appeal is rest ricted 
in the first place by s. 743 to questions of law which are reserved bv the judge 
and on which a case is stated by him for the opinion of the Court of Appeal 
and in the next place by s. 744 to questions of law which the judge has refused 
to reserve, but with respect to which the Court of Apfieal grants leave to 
appeal, and for which a case is then stated as if they had been reserved. . . 
There must have been a trial, an adverse ruling or judgment on a question 
of law and a verdict of guilty or a conviction to give jurisdiction to the Court 
of Appeal, and in point of fact a verdict of guilty or a conviction is, under the 
provisions of s. 742 of the Criminal Code, a condition precedent to the right 
of appeal, by an accused person from a ruling or judgment on a question of

Ss. 742, 743 and 744 referred to in the alxive quotation art* 
now respectively ss. 1013, 1014 and 1010.

In other words, the “cases hereinafter provided for,” n en- 
tioned in s. 1013, are those where cases are stated under s. 1014 
or s. 1010. There are no other sections to which the reference 
can apply. Stating a case is, in effect, giving leave to appeal.

A consideration of the powers of the Court of Appeal upon 
the hearing makes it clear to my mind that the altove is the correct 
construction of ss. 1013 and 1014. Those powers arc set forth in 
s. 1018 of the ('ode, which reads as follows:

Upon the hearing of any appeal under the powers hereinbefore contained 
the Court of Appeal may:—

(a) Confirm the ruling appealed from; or
(b) If of opinion that the ruling was erroneous, and that there has been a 

mistrial in consequence, direct a new trial; o.*
(c) If it considers the sentence erroneous or the arrest of judgment 

erroneous, pass such sentence as ought to have been passed or set aside any 
sentence passed by the court below, and remit the case to the court below with 
a direction to pass the proper sentence; or

(d) If of opinion in a case in which the accused has been convicted that 
the ruling was erroneous, and that the accused ought to have been acquitted, 
direct that the accused shall be discharged, which order shall have all the 
effects of an acquittal, or direct a new trial; or

(e) Make such other order as justice requires.
Assuming, for a moment, that the trial judge should not, in 

this case, have granted the adjournment, then, as the Crown 
could not produce any evidence on which the accused could lie 
convicted, he should have lieen acquitted. Hut under s. 1018 (d) 
of the Criminal Code, it is only in cases in which the accused had 
been convicted that the Court of Appeal, if of opinion that the
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ruling was erroneous and that the accused ought to have been 
acquitted, can direct that the accused shall be discharged.

This court is, of course, given power in a case properly before 
it to confirm a ruling appealed from; but, again assuming that 
this court were to find that the ruling of the trial judge was erro­
neous, there is no power given by said s. 1018 the exercise of wliich 
would be appropriate here. It could not direct a new trial under 
sub-s. (b), for there has been no trial; nor pass, nor set aside any 
sentence under (c), for no trial has been had, nor sentence passed ; 
it could not even make any appropriate order under (e) ; and it is 
not given power to give a merely declaratory judgment as to what 
is the law.

It is worthy of observation that, in all the cases I can find 
where the question raised by the stated case has been considered, 
the question was raised by writ of error, which is now abolished, 
or by stated case after conviction at the court to which the trial 
was adjourned. See R. v. Lewis, 78 L.J. K.B. 722, and cases 
therein cited.

Any question of law arising either on the trial or any of the 
proceedings preliminary, subsequent or incidental thereto, or 
arising out of the direction of the judge may be reserved during or 
after the trial. The question submitted here was, of course, not 
reserved after the trial, for the trial has not yet been concluded. 
When a question is reserved during the trial, the trial shall pro­
ceed as in other cases. This further strengthens my conviction 
that the decision in Rex v. Trcpanier, supra, is right.

1 am, therefore, of opinion that this court has no jurisdiction 
herein. Having no jurisdiction, 1 can say nothing judicially; but 
as the question may possibly be raised on the adjourned trial of 
the accused, I should like to say that, in my opinion, this court 
has no power to review the decision of a judge at the trial of a 
prisoner that a necessity has arisen for discharging the jury with­
out giving a verdict, and adjourning the case to be heard liefore 
another jury. Such a decision is entirely within the discretion 
of the judge, and even if the discretion has been wrongly exer­
cised, no objection can be taken in respect thereof at the second 
trial. Rex v. Lends, 78 L.J. K.B. 722.

Incidentally, Rex v. Lewis affords me a precedent for express­
ing my opinion on a matter in respect of which I have no juris­
diction. Judgment accordingly.

MASK.
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SEATTLE CONSTRUCTION A DRY DOCK Co. v. GRANT, SMITH A Co.
liritixh Columbia ('ourt <>/ Appeal, Mmditnald, C.J.A., Marlin, (iallilur, 

Mcl’hiHii* and Ebert*, JJ.A. February II, 1919.

Costs i§ 1—19)—Separate and distinct issvks—Apcoktioniient of
Where there are separate and distinct issues involved in an appeal,

the general costs thereof go to the party who succeeds, hut the costs of
those issues u|mui which the other party succeeds must l>e given to that
'“l/frii/ v. Jim/ik. IIH1S1 A.C. 717, Bit 44 D.L.K. M>.|

Applk ation to deprive the defendant of costs for good cause. 
Application allowed.

X X Taylor, K.<\. contra', E. I*. Doris. K.(\, " m.
Macdonald, C.J.A.:—On the apjx*:il which was disposed of 

some time ago the appellants succeeded in obtaining a substantial 
reduction in the damages awarded in the court Mow (44 D.L.R. 
90) and the * now apply for a direction that they are

to the costs of issues in respect of which the court upheld 
the judgment appealed from.

The appellants are entitled to the general costs of the appeal, 
which, in the absence of an order disposing of them otherwise 
than for a good cause, are, bv the statute of 1913, e. 13, s. (>, made 
to follow the event.

The meaning of a like enactment in England in respect to the 
cost of jury trials has lieen exhaustively considered by the House 
of Lords in licit! v. Joseph, [1918) A.C. 717, and applying the law 
as there expounded to this case, 1 think the respondents’ applica­
tion must Ik* acceded to.

Where there are separate and distinct issues involved in an 
ap|H*al. the general costs thereof go to the party who succeeds, 
but the costs of those issues upon which the other party succeeds 
must Ik* given to that party.

The decisions of this court, in the past are consistent with the 
rule affirmed in Reid v. Joseph. That rule was succinctly stated 
by Coleridge, C.J., in Lund v. Campbell (1885), 14 Q.B.D. 821. 
and is quoted with apparent approval by the Lord Chancellor in 
Reid v. Joseph. Coleridge, C.J. said, p. 731:—

Two principles were established by the cast's: (1) that the party who, 
on the whole succeeds is entitled to general costs; (2) that the word “event 
is to be construed distributive!)- and that the costs of the issues as to which 
the party who on the whole is unsuccessful has been successful are to Ik* 
allowed to him.

Now in the case at bar, the appellants, having secured a sub-

55
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slant ml reduction in the judgment, have l>een successful in the 
appeal, though they have failed to impeach the validity of the 
agreement for the breach of which damages were awarded.

In my view of the case there were, apart, from the counter­
claim and the arrears of rent, three issues, viz: (1) The validity 
of the contract; (2) the breach thereof, and (3) the proper sum 
to be awarded as damages for the breach. As regards the counter­
claim and the issue1 involved in respect of arrears of rent, they 
were not seriously contested in this court, but if any costs were 
incurred in respect of them here, the respondent is entitled to 
such costs. I come back, then, to the 3 principal issues: The 
respondents succeeded on the first. As to the second, the respond­
ents contended that there was a breach of covenant to insure the 
floating clock, and they claimed $75,000 damages for breach 
thereof. They also contended that there was a breach of the 
covenant to return the dock to the respondents, which they say 
was also broken and they claim damages in respect of that breach.

The court did not decide the first, the majority 1 icing of opinion 
that as there was clearly a breach of the covenant to return the 
dock, and that as the measure of damages would lie the same for 
either breach if committed, it was unnecessary to decide whether 
or not the covenant to insure had been broken. On the issue, 
therefore, of breach of covenant to insure, the respondents have 
not lieen successful. They have been successful in proving and 
obtaining relief on the appellants’ covenant to return the dock 
to them in the condition specified in the covenant. Their costs, 
therefore, of establishing that breach should also be taxed to 
them.

The third issue I have already dealt with, it being the one 
upon which the appellants succeeded in the appeal.

It may be useful here to refer to the argument addressed to 
the court in reference to a number of issues alleged to lie involved 
in the appeal. It was submitted that fraud was an issue. Fraud 
undoubtedly was a question affecting the rights of the parties. 
It was one of the grounds of attack upon the validity of the agree­
ment. Rut it is included in the larger question, the true issue, 
viz: the validity of the contract. So are all other grounds of 
attack upon the contract affecting its validity. Then again the 
several surveys and reports upon the hull of the dock and other
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B. V. evidence relating thereto may have a tearing on both the first
C. A. and third issues. They may affect the question of Patterson’s
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knowledge of the condition of the dock when he made the alleged 
representations which appellants rely upon as fraudulent. They 
may also affect the question of the value of the dock and, there­
fore, the question of damages.

There should be a direction that the appellants are entitled to 
the general costs of the appeal, and that the respondents are

Macdonald.
CJ.A.

entitled to the costs (if any) applicable to the counterclaim and 
to the claim for arrears of rent; also the costs of maintaining the 
breach of the appellants’ covenant to return the dock, as well as 
those of maintaining the validity of the contract.

There will be no costs of this application.
Martin. J.A.

Galliher, J.A.
Martin, J.A., allowed the application.
Galliher, J.A.:—I agree with the Chief Justice.

McPtiiiiipa. J.A1 McPhillips, J.A.:—1 am in agreement with the judgment of

Ebert» JJL.
the Chief Justice.

Eberts, J.A.:—I agree with Galliher, J.A.
Application allowed.

CAN. CANADA STEAMSHIP LINES Ltd. v. MONTREAL TRANSPORTATION 
Co. Ltd.

Ex. C. Exchequer Court of Canada, Maclennan, Dep.Loc.J. Quebec Adm. Diet., 
Montreal. March 2, 1918.

Collision (§ I A—3)—Canal—Passing vessels—Liability—Proximate

Where vessels passing one another in a canal have exchanged the 
proper signals, and were properly navigated, the fact that one took a 
starboard course to avoid collision, and in doing so struck the canal 
banks and was damaged, does not give her a right of action against 
the other; where the damage was about the bilge or bottom of the vessel 
it is evidence of its having been caused by an obstruction at the canal’s 
bottom and not by its banks.

Statement. Action in personam for damage to a ship.
Aime (leoffrion, K.C., for plaintiff.

Maclennan.
Dep.L.J. Maclennan, Dep. Loc. J. :—This is an action in personam in 

which plaintiff, as the owner of the steamship “Olcncllah,” seeks 
to recover damages from the defendant, owner of the steamship 
“Kinmount."

The plaintiff’s case is that on the evening of September 1, 11*13, 
the “Glenellah" was proceeding east bound down the Soulanges 
Canal when she met the “Kinmount” going up westbound coining
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up the canal; that when the two ships were about a quarter of a ___ "
mile apart the “Glenellah” sounded a passing signal of one blast Ex. C. 
on her whistle; that the “Kinmount” immediately answered by Canada 

one blast on her whistle, and that after exchanging these signals link“Î!td 
the master of the “Glenellah” ported her heljn and the steamer v. 
was directed to the southern or starboard side of the canal, which, t^NNhpok- 
at the place the steamers met. is alxnit 200 ft. in width at the top 
and 100 ft. at the bottom, and about 15 ft. dec]); that the “Kin- -—
mount” failed to direct lier course to starboard and in order to 
avoid a collision the “Glenellah” was forced into the canal bank 
on her starlx>ard side and was damaged. Plaintiff claims that 
the striking on the hank by the “Glenellah” and the damages 
and loss consequent thereon were occasioned by the negligent and 
improper navigation of those in charge of the “Kinmount.”

The defendant denies the material allegations of the plaintiff's 
statement of claim and alleges that, if plaintiff had any claim 
against defendant the plaintiff forfeited and lost the same by 
failure and neglect to present a claim within a reasonable time; 
that if the “Glenellah” came in contact with the canal bank it 
was due to her own faulty navigation, and that the “Kinmount” 
took all usual and proper measures and precautions to avoid a 
collision.

These steainsliips were approximately 250 ft. long and 43 ft. 
wide and both were loaded to capacity. The proper signals were 
given just before they met in the canal. The plaintiff's ca«R i« 
that the “Glenellah’s” starboard side struck the southern bank 
of the canal and that she was forced into that position by the 
“Kinmount” not giving her sufficient room to pass safely. Some 
temporary repaire were made to the “Glenellah,” and she did not 
go into drydock until some months later, when upon examination 
it was found that the damages which she hatl sustained were not 
to her side, but to the plates on her bottom, commencing from 
about 5 ft. from the turn of the starboard bilge towards the keel 
plate. None of the damaged plates of the bottom was closer 
than 5 ft. to the bilge. Whatever the obstruction was which 
came into contact with the “Glenellah.” it is evident that such 
obstruction was underneath the steamer. If the point of impact 
had been between the “Glenellah’s” starboard side and the south

33—45 d.l.r.
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CAN. hank of the canal the (lamages would have lieen to the side plate*
Kx. ('. and not to the plates forming the 1 Hit tom of the steamer. The
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part of the steamer which suffered damage is conclusive evidence 
that the obstruction must have l>een in the 1 Kit tom of the canal 
and that the stean^er did not strike its starlioard side against the 
canal hank. My assessors advise me that lx>th steamers apiiear 
to have lieen properly navigated.

The plaintiff has not proved the case alleged against tlic
Dr».L.J. defendant and has not established that the damages to the “(Jlen- 

ellah" were occasioned hy any neglect or improper navigation of 
those in charge of the “Kinmount.” Vnder these circun stances 
it is not necessary to deal with the question of the delay on the 
part of the plaintiff in presenting its claim against the defendant.

The plaintiff’s action is, therefore, dismissed with costs.
Action dismissal.

SA8K. THE KING v. STEWART.

(\ A. Snskulrhi iron Court of Apfmü, Haultain, C.J.S., 1.minuit. J.A.. and Mi-Donald• 
J. nd hoc. March 20. 1919.

Skduction (§11—5)—Of step-child—Criminal Code—Sec. 114(1—'I'imk
FOR COMMENCING PROSECUTION.

See. 1140 of the Criminal Code im|Hwes no limitation of time within 
which a prosecution for the seduction of a step-child or foster-child 
must lie commenced.

Statement. Appeal from the refusal of the trial judge to state for the 
opinion of the court a question of law arising on a trial for seduc­
tion under s. 213 (a) Criminal Code.

//. E. Sampson, K.C., for the Crown ; I). 1). McCurdy, for the 
accused.

McDonald, J.
The judgment of the court was delivered by
McDonald, J.:—On Sept cm lier 24, 1017, an information was 

laid against the accused, for that he, the said:—
J. W. Stewart, late of Simpson, on or between the 1st March, 1917, and 

31st March A.D., 1918, at Briercrest, in the said Province, did have illicit 
connection with Sylvia Louise Stewart, who is under the age of sixteen years. 
This complaint is laid under s. 211, e. 146, C.C.

The accused was committed for trial for said offence.
When the case came on for trial, on January 28, 1010, the 

agent of the Attorney-General did not prefer a charge of said 
offence against the accused, hut did prefer a charge:—

For that he, the said John William Stewart, did, near the village of 
Briercrest, in the said Province, in or about the month of Novemt>er A.D.. 
1917, then being the stepfather of Sylvia Louise Stewart, have illicit cornier-
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tion with his steiidaughter, the said Sylvia Ismisc Stewart, contrary to s. 213 
io) of the Criminal Code of Canada.

The accused was found guilty and his counsel asked for a 
Crown case reserved on the question whether the prosecution was 
not hatred by s. 1140 of the Criminal Code, which he submitted 
enacted that no prosecution for the offence charged should lx; 
commenced after the expiration of 1 year from the date* of the 
commission of the offence. His argument was that as the charge 
was for an offence other than, and not included in, the offence for 
which the accused was committed for trial, the prosecution was 
commenced only when the charge was preferred, which was more 
than 1 year after the date of the commission of the offence. The 
trial judge refused to state a case, and the accused then ap|)caled 
from such refusal.

On the hearing of the appeal, it was assumed by counsel that 
said s. 1140 provided that no prosecution for the offence charged 
in the indictment could lie commenced after the expiration of 1 
year from the date of the commission of the offence, and the 
argument was confined to the question when the prosecution for 
said offence was commenced.

1 am, however, of the opinion that said s. 1140 imposes no 
limitation of time within which a prosecution for the offence 
charged in the indictment must be commenced.

Previous to the amendment in 1017, hereinafter referred to, 
s. 213 of the Criminal ('ode, R.S.C. 1000, c. 140, read as follows:—

213. Every one is guilty of an indictable offence and liable to two years' 
imprisonment:—

(а) Who, being a guardian, seduces or has illicit connection with his

(б) Who seduces or has illicit connection with any woman or girl 
previously chaste, and under the age of twenty-one years, who is in his employ­
ment in a factory, mill, workshop, shop or store, or who, being in a common, 
hut not necessarily similar, employment with him in such factory, mill, work­
shop, shop or store, is, in respect of her employment or work in such factory, 
mill, workshop, shop or store, under or in any way subject to his control or 
direction or receives her wages or salary directly or indirectly from him.

And the portion of said s. 1140 in question here reads as follows:
1140. No prosecution for an offence against this Act, or action for penal­

ties or forfeiture, shall be commenced:—

SASK.
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(c) After the expiration of one year from its commission if such offence be 

(vii.) Seduction of a ward or employee, s. 213.
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By s. 2 of c. 14 of the Statutes of Canada, 1917, it is enacted 
as follows:—

2. Par. (a) of s. 213 of the Criminal Code, c. 146 R.S.C., 1906, is rejiealed 
and the following is substituted therefor: (o) who, being a step-parent or 
foster parent or guardian, seduces or has illicit connection with his step-child 
or foster child, or ward; or . . .

S. 1140 has not, however, Irecn amended, but still remain*; in 
the above form.

It will thus be seen that s. 213 deals with:—(1) Seduction of a 
step-child; (2) seduction of a foster child; (3) seduction of a ward; 
(4) seduction of an employee.

S. 1140 imposes a limitation on the time within which a prose­
cution may be commenced for the offences I have numbered (3) 
and (4), but imposes no limitation with respect to offences il 
and (2).

Under the common law, there is no limited time for the prose­
cution of proceedings at the suit of the Crown; and, therefore, 
the proceedings in all criminal cases, in relation to w hich the time 
is not limited by statute, may be prosecuted at any length of time 
after the commission of the offence. Crankshaw’s Criminal Code 
(1915), at p. 1191.

The appeal will be dismissed. Appeal dismissed.

CITY OF WETASKIWIN v. C. St E. TOWNSITES Ltd.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Heck, Simmon- mid 

McCarthy, JJ. February 8, 1919.

Taxes (§ III B—119)—C. & E. Townsite trustees—Valid assessment
AGAINST—ToWNSITES IjIMITED ACQUIRING LANDS—NOTICES—VALID­
ITY OF ASSESSMENT—ASSESSMENT COMMITTEE—Tax ROLL 1‘hE- 
PARATION OF.

Trustecs named by the company constructing the Calgary and Edmon­
ton Railway for the purjxw of handling its townsites along the railway 
line, and who were commonly known as the “C. & E. Townsite” Trustees 
or “Townsite Trustees” were assessed for the land under the name of 
“Townsite Trustees” which was a valid assessment. In 1913 the de­
fendants were incorporated and in 1915 became owners of the assessed 
land, there lieing nothing to shew that they did not hold it under the 
same trusts as their predecessors in title. An assessment for taxes for 
1916 and 1917, in the name of “Townsite Trustees,” the notice being 
sent to the firm which was manager of the lands both before and after 
the defendants became incorporated, held to be a valid assessment 
against the defendants.

The Municipal Ordinance (Alta. s. 123) providing for the appointment 
of an assessment committee by the council consisting of “the mayor or 
reeve, secretary-treasurer and assessor, or any two others wth the 
assessor” does not mean that the mayor and secretary-treasurer must 
both be either included or excluded, but that the assessor is to lx- a 
meml>er and some two other persons are to be associated with him.
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A bound book, the left-hand page containing the information required ALTA.
for the assessment roll, and the right, the additional information for the ------
tax roll in accordance with the Town Act, is a sensible method of preparing S. C,
the roll under the Municipal Ordinance, and free from substantial objee- ------
tion, the two pages constituting a tax roll. City or

WF.TtRElWnf

Appeal by defendants from the judgment of Scott, J., for c J K 
$5,803.35 for arrears of taxes for the years 1916 and 1917 upon Townsitbs

lands owned by the defendants and situate within the plaintiff ---- !
municipality. Affirmed. Statement.

S. li. Woods, K.C., and E. D. //. Wilkins, for appellants.
Frank Ford, K.C., and Alex. Knox, for respondents.
The judgment of the court was delivered by
Harvey, C.J.:—The first objection by the defendants anti one Harvey,c.j. 

which goes to the basis of the whole of the plaintiff’s claim is that 
the defendants were not assessed for the lands in question which 
it is admitted they owned in the years for which the taxes are 
claimed. For both years the name of the firm assessed appears on 
the assessment roll as “Townsite Trustees” with the address 
"C/o Osier, Hammond and Nanton, Winnipeg.”

The City of Wetaskiwin is on the line of the Calgary and 
Edmonton Railway, the company for the construction of which 
was incorporated by the Parliament of Canada in 1890. In the 
siunc year, parliament by c. 4, authorized the granting of a subsidy 
to the company of 6,400 acres of land per mile of the railway for 
its full length of 340 miles from the southern boundary of the 
province to Edmonton which was then considered to l>e at the 
northern end of the province. It is a matter of most common and 
general knowledge that new towns grew up on a new railway at 
the places selected by the railway for stations. It is also quite a 
matter of history that trustees were named by this company for 
the handling of its townsites. These trustees, of course, had 
names of their own, but probably not 1 in 50 who knew of their 
existence knew or cared what their names were and they were 
commonly known and spoken of iis the “C. & E. Townsite 
Trustees.” or more shortly the “Townsite Trustees.” I can see 
no reason to doubt that an assessment of their lands under that 
name would be a perfectly good assessment.

The defendants were incorporated in 1913 and they hold their 
titles to the assessed lands under certificates of title issued in 
August, 1915.
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There is nothing whatever to indicate that they arc not trustee* 
of these lands, exactly as their predecessors in title were, though 
it would have lxn»n a very simple matter to prove if they hold in 
any other capacity. The evidence, indeed, seems to indicate the 
contrary. If they are, in fact, still the townsite trustees, I can see 
no ground for maintaining that they arc not properly assessed 
when so described.

The plaintiffs were refused permission, improperly I think, to 
give evidence of the manner of previous assessments, but there 
seems to lie ample evidence to shew that Osier, Hammond and 
Nanton, the well-known firm of brokers of Winnipeg, were manager* 
of these lands both before and after the title Irecame registered in 
the name of the defendants.

The notices of assessment and demands for taxes for l>oth years, 
1910 and 1917, were sent addressed to “Townsite Trustees" or 
“Townsite Trustees, Ltd.,” in care of that firm and they wen- 
received by the defendants and produced by them for the purposes 
of this trial.

So much of the correspondence as was permitted to lx- given in 
evidence shews that the defendants accepted the description a* 
a proper one of themselves. In February, 1917, Osier, Hammond 
and Nanton were asked for the taxes for 1915 and 1910, all then 
due and unpaid. In March, they sent a cheque for $000 to lx- 
applied on the taxes for 1915, stating that they hoped soon to pay 
the remainder of the taxes for 1915 and a part of them for 1910. 
The plaintiffs' first letter was addressed to them as “ Managers, 
C. & E. Townsites Limited”, but the acknowledgment, of the 
receipt of the payment addressed them as “Managers, Townsite 
Trustees Ltd.”

In April, Osier, Hammond and Nanton write suggesting a 
payment of all the arrears in three instalments if the plaintiffs 
would forego the penalties. The plaintiffs replied regretting their 
inability to do this, and a month later wrote again asking tor 
payment. Subsequently, though when and how does not appear, 
the remainder of the 1915 taxes were paid, but no more. In the 
correspondence there is no reference to any particular lands or 
names and it is apparent that both parties assumed that the other 
quite understood what taxes were l>eing referred to.

In June, 1917, the defendants appealed from the assessment of
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a portion of the lands “on grounds of excessive valuation.” This 
appeal went to the district court judge who made some reduction. 
The defendants, of course, would have had no occasion to appeal 
if the lands had not licen assessed to them, hut they had the notice 
of assessment addressed to the townsite trustees and they appealed 
without offering any objection to the manner in which they were 
described.

I find it impossible to avoid the conclusion that they under­
stood as the plaintiffs intended that the description was supposed 
to be a description of them. They quite clearly were in no way 
misled and it seems to me that there is no valid reason for objection 
on the ground that they were not in fact properly assessed.

It is also objected that there was failure to comply with s. 123 
of the Municipal Ordinance providing for the appointment of an 
assessment committee by the council consisting of “the mayor or 
reeve, secretary-treasurer and assessor or any two others with 
the assessor.”

There was an assessment committee appointed each year 
consisting of the mayor, the assessor and an alderman, but it 
happened that the assessor was also secretary-treasurer, as was 
permitted by the ordinance. It is contended that the mayor is to 
l>e excluded except when the first alternative is adopted, that both 
of the two to act with the assessor must lx* other than the two 
named if one is.

I consider this a rather strained construction even if “other” 
does mean other than those named. The mayor and one alderman 
would be any other two than the mayor and secretary-treasurer, 
and might, I think, In* not improperly called “two others.” 
( ertainly it seems impossible to conceive any reason for excluding 
l)oth the mayor and secretary-treasurer unless both can be included. 
1 am, however, disposed to think that “two others” means two 
other than the assessor. This would seem quite clear if the order 
were changed and it said the “assessor with two others.” That 
seems also to lx* the probable intention. The assessor must Ik* a 
member and some two other jx*rsons are to lx* associated with him.

Another objection which goes to the whole assessment is that 
there was no proper tax roll. All of the information which is 
contained in the assessment roll is required for the tax roll. The 
roll is contained in a bound book, the left-hand page containing

ALTA.
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the infonnution required for the assessment roll and the right the 
ad<litional information for the tax roll. The Town Act authorizes 
the method of preparing a tax roll hut the Municipal Ordinance 
which applies to the plaintiffs has no such provision. I fail however 
to see why any authority should lie required. It seems a most 
sensible method and free from any substantial objection. It is 
true that the assessor, in liis evidence, stated that the tax roll is 
contained on the right page, but it is quite apparent that that is 
not what he meant, and the two pages together constitute a tax 
roll and I have no doubt that is what he meant, but whether so or 
not the document speaks for itself.

Another important objection raised is to the adequacy of the 
description of a portion of the land assessed. This land is described 
simply as “179.60 acres unsubdivided.” S. 122 of the Municipal 
Ordinance provides that the assessor shall set down in the roll the 
information called for in the heading on the presented form. 
The form prescribes a
description in full and extent or amount of property against each taxable 
jx-rson or any interest which is liable to assessment shewing section, township 
and range or lot and block or other local description.

I do not think it necessary to determine whether the description 
mentioned is a strict compliance with that statutory provision or 
whether it would be sufficient to render the land liable.

The only question necessary to decide is whether as against the 
defendants this description is sufficient to render them liable to a 
personal judgment against them.

The statutory provision is, no doubt, for the benefit of the 
person assessed and, therefore, it seems dear that any description 
which he furnished to the assessor or approved of would be one 
to which he ought not to be allowed to take exception. It appears 
that t his land consists of numerous parcels, an accurate description 
of which would be very difficult to make and involve much labour 
in setting out.

As I have already indicated the defendants appealed from the 
assessment of this un-subdivided portion in 1917, and obtained a 
reduction in the amount, not of the acreage, but of the valuation. 
No question was raised by the notice of appeal as to the sufficiency 
of the description or the quantity of the land and the assessor in 
his evidence says they agreed upon the quantity. It is suggested
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that the assessor only meant that they agreed on the quantity in 
1917, and that that eoultl not affect the 1910 assessment, hut that 
the amount was right in 1917 is of course some evidence that it 
was right in 1910.

< )sler, Hammond and Nanton were managers for l»oth the former 
and the present registered owners, and I think the plaintiffs 
ought to have been allowed to shew how this had been assessed 
in previous years, but evidence on that point was objected to and 
ruled out. There is, however, sufficient in the evidence of the 
assessor to shew that this description was in the 1915 roll and that 
the taxes for that year were paid.

In City of Toronto v. Ruatell, (1908] A.C. 493, property was 
«lescrilied as “8 57/100 acres (1242 x 300) east side, Carlaw Ave. 
north of Queen St.” The courts lielow held that the assessment 
was invalid Itecause the description was insufficient. The Privy 
Council, however, reversed this decision. Lord Atkinson, at p. 499
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There is much to shew that the description was adequate. Its alleged 
insufficiency was not shewn to have misled anybody, least of all plaintiff.

That description contains more information than the present 
one, hut it nevertheless is not sufficient to enable one to go and 
find the land and, therefore, in principle I cannot sec that there is 
any distinction.

It is true the decision in that case went on a curative section, 
hut the remark I have quoted leads to the l>elief that if there had 
been no such section the assessment would have liecn upheld.

Likewise, in this case, I would rest my conclusion not so much 
on the view that the description is sufficient for all purposes, hut 
that it is a description which has liecn accepted and in effect 
authorized by the defendants.

The only other objection requiring consideration is that the 
rate for 1917 is in excess of the statutory authority.

8. 8 of the city’s charter (c. 41 of 190G) fixes a maximum rate 
of 20 mills with the proviso that for meeting the cost of public 
works it may reach 25 mills. The taxes for 1917 were 12) 4 mills 
for general purposes and 9 mills for debenture purposes, making a 
total of 21)^, or \}4 mills more than the maximum authorized 
unless the proviso applies.

There was no direct testimony as to whether any of this is for
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lx* debentures for any other purpose, it certainly seems probable 
that the 9 mills is partly, if not wholly, for the cost of public works,

Harvey, C.J.
but I am of opinion that the burden is, in any event, on the 
defendants to shew that the rate is unauthorized in view of tin- 
provision of s. 152 of the Municipal Ordinance which makes the 
copy of the tax roll jtrimâ facie evidence of the debt in an action 
such as this.

For the reasons I have stated I consider that none of the 
objections raised can Ik* sustained and I would dismiss the appeal 
with costs.

McCarthy, J., 1 icing absent, took no part in this judgment.
A piteal dism issed.

ONT.
S. ('.

REX v. DI FRANCESCO.
Ontario Supreme Court, liiihtrll. ,/. Move miter H, 1919.

Criminal law i§ II A—39)—Trial judge—No jurisdiction to ukwi 
new trial—Procedure.

The trial judge, in a criminal trial, has no |x>wer to grant a new trial 
Ix-ave to move the Court of Appeal for a new trial is given by sec. 1021 
of the Criminal Code, but only on the ground that the verdict is against 
t he weight of evidence.

(Review of authoritiea and practice.)

Statement. Indictment of the prisoner for murder. Verdict of guilty of 
manslaughter.

An application on behalf of the prisoner was made to Riddell, 
who presided at the trial, for a new trial or for leave to move the 
Court of Appeal for a new trial.

The motion was heard at the Assizes in Toronto.
T. C. Robinette, K.C., for the prisoner.
T. J. Agar, for the Crown.

Riddell, J. Riddell, J.:—On an indictment for murder, the prisoner 
was found guilty of manslaughter by a jury of the County of 
York, on the 4th November, 1918.

At the trial a young girl, Gertrude Dyson, was called for the
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Crown: she had seen the Is’ginning of the fracas between the 
prisoner and the deceased.

Tile defence was tliat the prisoner acted in self-defence on 
Is'ing threatened by the deceased with a knife—the witness swore 
she did not see any knife in the hand of the deceased (no knife 
was in fact found on the deceased when examined a few hours 
after his death). She had, on a preliminary investigation, sworn 
that she liail seen a knife in the deceased man's hand: but she 
said at the trial that this was not true.

After the verdict of manslaughter had las'll rendered and the 
prisoner remanded for sentence, Mr. Robinette produced to me 
an affidavit in which the girl Dyson swore that she did see a knife 
ill the hand of the deceased, but that she had given the evidence 
she had at the trial las'ause of threats. Counsel thereupon asked 
me to grant a new trial—or to grant leave to move the Court of 
Appeal for a new trial.

I think 1 have no power to do either, even if I were inclined 
to do so, which 1 am not.

The power of granting a new trial is either common law or 
statutory.

The Province of Upper Canada liegnn its separate provincial 
life with the English Criminal Law in force in its whole territory, 
by the combined effect of the Royal Proclamation of 17ti3 and 
the Quebec Act of 1774, 14 Geo. III. eh. 83 (Imp.); and, except 
as modified by legislation, the criminal side of the Common Law 
of England is still in force.

As is well known, the Judge in England who presided at 
criminal trials at “the Assises” was a Commissioner, sitting 
under the authority of the two Commissions of Oyer and Terminer 
and of General Gaol Delivery, the former enabling him to try all 
indictments found before him, the latter all indictments, wherever 
found, against any person in the gaol of the county. Of course 
he also had his Commission of the Peace. These Commissioners 
never had any jwwer to grunt a new trial : they were fundi officii 
when they had tried the case and made the orders, given the 
sentences etc. which necessarily followed the verdict. All 
applications for a new trial must be made in the Court of King's 
Bench.

Nor was there any power in any Court—not even the Court
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of King’s Bench—to grant a new trial in a case of felony (of cours» 
manslaughter is a felony at the common law).

In one case, R. v. Scaife (1851), 17 Q.B.238,117E.R. 1271,the 
Court of Queen’s Bench did make an order for a new trial at the 
instance of a prisoner who had been convicted of robbery at the York 
Assizes before Cresswell, J. No precedent for such an order was 
cited or can be found, and it is plain that the order was per 
incuriam. The case was disapproved by the Judicial Committee 
in Attorney-General for New South Wales v. Bertrand (1807), L.R. 
1 P.C. 520, where the law is carefully considered. See also 
the case of Rex v. Inhabitants of Oxford (1811), 13 East 411, 415 
(n.), 104 E.R. 429, in which all the authorities up to that time 
are collected. •

In Upper Canada the English practice was followed: there 
was no new trial in felonies. In 1851, an Act was passed, 14 & 15 
Viet. ch. 13 (Can.), which enabled the trial Judge, in case of a 
conviction, to reserve a case for the consideration of either Com­
mon Law Court, but it was held that this did not empower the 
Court to grant a new trial: Regina v. Baby (1854), 12U.C.Q.B.346.

In 1857, by 20 Viet. ch. 61, secs. 1, 2, 4 (Can.)—tf. C.S.U.C. 
ch. 113, secs. 1, 3, 6, 7—Parliament enacted that a person con­
victed of a crime might apply for a new trial upon any point of 
law or question of fact, in as ample a manner as any person may 
apply to the Superior Courts of Common Law for a new trial in 
a civil action, and if the conviction be affirmed the person con­
victed may appeal to the Court of Error and Appeal. If the 
conviction was in the Quarter Sessions, the application for anew 
trial must be made to that Court, and if the appeal should fail, n 
further appeal lay to a Court of Common Law.

In 1869, by 32 & 33 Viet. ch. 29, sec. 80 (Dom.), all power was 
taken away from every Court to grant a new trial. Thereafter 
the convicted person must rely upon a case reserved for one of the 
Common Law Courts; the appeal from the Common Law Courts 
to the Court of Error and Appeal was also taken away.

When the Criminal Code was enacted in 1892, 55 & 56 Viet, 
ch. 29 (Dom.), power was given, on the refusal of the trial Judge 
to reserve a case, for the convict (with the leave of the Attorney- 
General given in writing) to move the Court of Appeal for such a 
case: when a reserved case should come before the Court of
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Appeal, that Court might order a new trial or make such order as 
it should deem proper. If the Judges of the Court of Appeal 
were unanimous, their decision w as to be final ; if not, an appeal 
might be taken to the Supreme Court of Canada.*

Some changes have been made in the practice: at the present 
time the “Court of Appeal” is, in Ontario, the Appellate Division 
of the Supreme Court; and there is no need for a convicted person 
to obtain the leave of the Attorney-General.

Nowhere is there any power given by statute to the trial 
Judge to grant a new trial, and I must refuse to order a new' trial.

As respects my giving leave to move the Court of Appeal for 
a new trial, there is no such practice know n to the Common Law : 
and the sole statutory authority is to be found in sec. 1021 of the 
Code, R.S.C. 1906, ch. 146, which permits such leave only on the 
ground of verdict against the weight of evidence. Not only is 
the verdict not against the weight of evidence, but the whole 
evidence, with the exception of that of the prisoner (which I 
did not believe and which to my mind is inconsistent with the 
results of the post mortem examination), is in favour of a verdict 
of guilty ; the only objection w hich might be taken to it on that 
ground is that the verdict might rather be “guilty of murder.”

As to the affidavit now filed, it is clear law that on an applica­
tion for a new trial in civil cases, an affidavit from a witness con­
tradicting his evidence at the trial cannot be received : Harrison v. 
Harrison (1821), 9 Price 89,147 E.R. 31 ; Phillips v. Hatfield (1840), 
8 Dowl. P.C. 882; Berry v. Do Costa (1806), L.R. 1 C.P. 
331 ; Cardwell v. Cardwell (a decision of the Queen’s Bench Divi­
sion, Ontario, in 1894, unreported); RushUm v. Grand Trunk 
R. Co. (1903), 6 O.L.R. 425.

Even if I were to believe this affidavit, I do not think the 
verdict against the weight of evidence. 1 refuse leave to appeal 
under sec. 1021 of the Code.

But, at the request of the prisoner’s counsel, I reserve for the 
opinion of the Court of Appeal the question of law: “Whether I 
am bound as a matter of law to give leave to move for a new trial 
on the ground that the verdict was against the weight of evidence.”

I sentenced the prisoner to 15 years’ imprisonment; but, 
under sec. 1023 of the Code, I suspend the sentence that the
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opinion of the Court of Appeal may be had—the prisoner tu 
remain in custody.

I have of course handed the affidavit to the Crown officer that 
he may make proper inquiries and take the proper proceedings 
thereon.

A somewhat full discussion of the practice in granting new 
trials at the Common Law and under statute will be found in 
two articles in the Yale Law Journal, vol. 26, pp. 49 sqq. (Novem­
ber, 1916), and vol. 27, pp. 353 sqq. (January, 1918).

Judgnuiit Accordingly.

SCHAEFER v. THE KING.
Supreme Court of Canada. Anylin, J. February 18. 1919.

Appeal (| XI—720)—Judgment appealed from right—Appeal hopeless
—Coi RT WILL NOT GRANT LEAVE.

Ixiave to ap|M‘iil will not be granted, if the judgment appealed from is
so clearly right that an ap|ienl would lie ho|ielesH.

Motion liefore a judge in charniers for leave to inscrit ir an 
appeal from the Court of King's Bench. ap|x*al side. Province of 
Quelxx•, 27 Que. K.B. 233.

I{. Stanley Weir, K.C., for api>ellant.
Jos. Walsh, K.C., for respondent.
Anglin, J.:—The defendant moves for leave to inscrilx* an 

ap|x*al from the Court of King's Bench (Quebec) on the list for tIn* 
current term. He was convicted on June 20, 1916. u|>on an 
indictment charging him with having committed treason. The 
overt acts alleged, and to which evidence was directed, were the 
sale of tickets, after war was declared in 1914, to certain subjects 
of Austria-Hungary to enable them to leave Canada en route to 
Austria-Hungary for the pun>ose of assisting the government of 
that country, a public enemy, and furnishing them for the same 
purpose with other documents to further their transportation to 
Austria-Hungary, and counselling them to falsely assume- the 
character of Roumanians. Having Ixx-n refused a reserved case 
by the trial judge on the ground that the verdict was against the 
weight of evidence, the defendant applied to the Court of King's 
Bench (appeal side) for leave to appeal. His application was 
dismissed on the 4th of Decemlx-r, 1917 (27 Que. K.B. 233), and 
from that judgment no appeal was taken. When called up for
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sentence on April 9. 1918, the defendant moved in a ires t of judg­
ment on the ground that the indictment did not charge any 
indictable offence—did not charge him with assisting a public 
enemy at war with His Majesty, and did not aver overt acts as 
required by s. 847 of the Criminal Code—and also that the trial 
judge had misdirected the jury by instructing them that the 
accused had assisted the Empire of Austria-Hungary in three 
ways, whereas the accused was not so charged. By his motion the 
defendant also asked for a reserved case on these points. That 
having been refused, he applied to the Court of Kings Bench 
iappeal side) for leave to apj>eal and for an order directing that a 
rase should lie stated submitting these points. His application 
was dismissed by that court on June 21, 1918, Lavcrgne, J., 
dissenting. The alleged misdirection is not noticed in any of the 
judgments delivered. Indml, the appeal on that ground was 
manifestly frivolous, the charge of the trial judge having l>een not 
merely scrupulously fair, but distinctly favourable to the accused. 
The majority of the Court of King’s Bench dealt with the motion 
as depending solely on the sufficiency of the indictment, and the 
dissent of Lavcrgne, J.. was based on the ground that the acts 
charged as “overt acts” are insufficient liecause they failed to 
“disclose any hostile intention or action” on the part of the 
accused. He construed the indictment as charging the purpose 
of assisting the enemy against the ticket purchasers and not against 
the defendant. With deference, I think the judge was hypercritical. 
The statement of the purpose of aiding the enemy in the indictment 
immediately follows the statement that war was and is lieing 
prosecuted and carried on between Great Britain and Austria- 
Hungary "as the said Israel Schaefer then and there well knew." 
It is. in my opinion, reasonably clear that the purpose was charged 
as that of Schaefer, and not that of the ten ticket purchasers. 
That the evidence was sufficient to support the finding of the 
existence of that, purpose involved in the verdict of “guilty" is 
rex ml judicata under the unappealed judgment of the Court of 
King's Bench of the 4th of December, 1917. When the dissenting 
judge adds that, “To assist persons who are not proved to have 
assisted the enemy ir. any way cannot surely lie regarded as an 
offence,” 1 venture to think he misapprehends the essential elements 
of the crime of which the defendant has been convicted. That the
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< AN. rendering of actual assistance to the enemy was prevented by the
S. C. timely intervention of the Canadian authorities is no answer to

SCHAEFER
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the charge.
1 am, with respect, unable to appreciate the force of the 

dissenting judge's objection to the sufficiency of the indictment.
Aegha, J. “Overt acts” and a treasonable purpose in committing them art- 

in my opinion, charged by it.
The appellant is admittedly in gross default in the prosecution 

of his appeal to this court. No sufficient reason has been shewn for 
his omission to inscribe it for the October Sittings. Ilis failure to 
inscrit>e it for the present Sittings is still less excusable. While 
counsel for the Crown docs not actively oppose, he declines to 
consent to indulgence being extended. Under these circumstances. 
I think the motion before me should l>e disposed of on consider­
ations similar to those which determine the granting or with­
holding of special leave to appeal to this court. Such leave is not 
granted where, in the opinion of the court, the judgment against 
which it is sought to appeal is clearly right. Being of the opinion 
that the judgment of the Court of King’s Bench in the present 
case is so clearly right that an appeal from it would l)e hopeless, 
it would appear to be my duty to refuse the defendant’s motion.

Motion refuml.

N. B. THE KING v. VROOM; Ex. p. McDONALD.

8. C. New Brunswick Supreme Court, Appeal Division, Hazcn, C.J., McKeown, 
C.J.K.B.D., and Grimmer J. February 14,1919.

1. Intoxicating liquors (8 III I—91)—Prohibition Act, N.B.—Having
LIQUOR IN A PLACE OTHER THAN A PRIVATE {DWELLING HOI 81
Evidence necessary to sustain conviction.

In order to sustain a conviction under the N.B. Prohibition Act (1916. 
0 Geo. V7. c. 20) for having liquor in a place other than a private dwelling 
house, it is necessary to shew that at the time the offence was said to 
have been committed the premises were not so used, the fact that part 
of such premises had previously been used as a shop, or the fact that they 
had the physical qualities of a shop is not sufficient for the purpose* of 
the Act.

2. Certiorari (| I A—9)—Intoxicating liquor — Place other than
PRIVATE DWELLING—EVIDENCE.

On a charge of having liquor in a place other than a private dwelling, 
without having first obtained a license therefor, unless it is shewn that 
the place in which the liquor was, was a place other than a private dwelling 
within the meaning of the Act, the magistrate has no jurisdiction to try 
the case, and a conviction will be quashed on certiorari.

Note.—This case is considered im|x>rtant by many of the profession 
in N.B. as widening the seoj>e of certiorari when expressly taken'away 
by the Act, c.f. secs. 125, 120 of the N.B. Act (1910, 0 Geo. V. c. 20 
with secs. 100 and 101 of the Manitoba Temperance Act (1910, c. 11‘-
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Whit of certiorari, and rule mat to quash a conviction against 
the applicant, lief ore Charles Yroom, police magistrate for the 
Town of Saint Stephen, for a violation of the Intoxicating Liquor 
Act, 1915, were granted at the September session of the Appeal 
('ourt.

P. J. Hughes, shews cause.
I). Mullin, K.C., supports rule.
The judgment of the court was delivered by
Hazkn, C.J.: — At the last term cause was shewn against a 

rule nisi to quash the conviction of Hugh McDonald, made by 
Charlie N. Vroom, one of His Majesty’s justices of the peace for 
the County of Charlotte, for violation of the Intoxicating Liquor 
Act, 1916.

The defendant resides at Mi lit own in the County of ( 'harlotte. 
and an information was laid against him liefore the said justice, 
for unlawfully keeping liquor for the purpose of selling without the 
license by law required, on May 11, last. The information was 
laid by (îeorge L. Moore, inspector under the Act, and a search 
warrant was issued for entry upon the premises, and a search for 
liquor and the seizure of the same. The evidence given at the 
trial disclosed the fact that, under the authority of this search 
warrant, George L. Moore, the informant, accompanied by Frank 
A. Alward, town marshal, went to the premises of the defendant 
and searched the same, and that the only liquor which t hey found 
thereon was a pint bottle labeled “G. H. Mumin & Co., Rheims, 
France, S.B. Townsend, Limited, Montreal,” which bottle had 
never liecn opened. No evidence was given as to the contents of 
the l>ottle and as to whether or not it was intoxicating, but through­
out the trial it was spoken of as champagne. I doubt very much if. 
without further evidence, and speaking simply from the label on 
the bottle, the justice would have been warranted in finding that 
it contained intoxicating liquor, but this point was not raised, and 
throughout the proceedings it was treated as l>eing such. The 
bottle was found on a shelf in a pantry off the kitchen of 
McDonald’s residence. The insjiector says that he entered 
McDonalds residence by the front door of the dwelling, that the 
door faced the main street in Milltown, and that there was a 
shop door, the shop 1 icing under the some roof as the dwelling 
which faced on the same street. The place descrilied as a shop
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had previously licen used as such. From it there was a passage­
way which connected with a sitting-room from which there was 
connection with the kitchen, and the pantry in which the bottle 
was found was off this kitchen. The inspector says he went 
through a door from the’sitting-room to the shop, there l>eing a 
small hall leading thereto, and that there was no direct entrance 
from the shop to the pantry. To use his own language, you have 
to go through the living-room to get to the pantry. In the building 
descrilied as a shop, there was no beer-pump, but there was a 
counter across the middle of the room, anti there was a street door 
opening into it, but whether it was locked or not does not appear 
from the evidence. However, when the search of the promises 
ttKik place, those making it entered through the door of the 
dwelling. Behind the counter, there were shelves on the wall, 
and I nixes with some cigars in them. The inspector says he saw 
some glasses on the shelves, but they were empty, and he did not 
handle them, and that there was a refrigerator in the room, hut 
he fourni nothing in it and found no liquor in the room. Ho 
searched the cellar underneath what is spoken of as the shop and 

a large1 numlier of empty Ixittles, and one bottle containing 
a liquid which, when analyzed, proved to lie only sugar and water. 
He stated in the evidence that he did not claim to convict Mr. 
McDonald on the contents of this bottle. He had sent part of its 
contents to the provincial analyst, the result of whose examination 
was put in evidence. In cross-examination he stated that to get 
from the shop to the pantry, where the champagne was fourni, you 
have to pass through a small hallway, through the living-room 
to the kitchen, and from the kitchen to the pantry. This was the 
informant's case.

It was shewn in evidence on behalf of the defendant. Iioth by 
his own evidence and that of two sisters, that the I Kittle spoken of 
as champagne was brought from the Chipman Hospital and put 
in the plait» where it was found, about 3 years liefore the t rial. The 
defendant had a sister who was ill in the Chipman Hospital, and 
the champagne had been prescribed for her. In consequence of 
this he bought a of champagne, and took it to the hospital
and another sister got another 1 Kittle. The sister who was ill in 
the hospital died after she had used part of one bottle, and the 
other was brought by her sister, Mrs. Tyrell, to his home and put
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in the cupboard where it remained ever since. The defendant 
knew of its being placed here and had seen it a numlier of times 
since. It appeared from the evidence that the defendant had. 
Iiefore the coming into force of the Intoxicating Liquor Act, l>eon 
in the habit of selling liquor, but he stated it was not a part of his 
stock-in-trade, as he never kept champagne in stock and had no 
customers for it. There seen s to lie no question whatever with 
regard to the fact that the champagne was purchased for his 
sister who was ill. as aliove mentioned, and that it was brought 
from the hospital and placed in the pantry long Iiefore prohibition 
came into effect in New Brunswick.

It does not appear to me that there was any evidence that 
would warrant the conviction of the defendant on the charge laid 
against him, and this evidently was the opinion of the informant, 
fur. at the conclusion of the evidence, his counsel to
amend the information so as to change the charge from “keeping 
for sale" to read “did have ‘ in a place other than in a private 
dwelling-house in which he resides, without having first obtained a 
wholesale license or a retail license under the Intoxicating Liquor 
Act, 1919, authorizing him to do so." The only liquor which he 
had in his dwelling, if it was liquor, was in the bottle already 
mentioned, which was placed in his dwelling-house under the 
circumstances which 1 have mentioned. After the information 
had lieen so amended the defendant gave further evidence. No 
further evidence was given on liehalf of the informant, and there 
was not a scintilla of evidence to shew that the part of the building 
referred to as a shop had lieen used as such since the coming into 
force of the Intoxicating Liquor Act. 1919, or was being used as 
such at the time that the premises were searched by the insjieetor 
and marshal, or on the date mentioned in the information. On 
the other hand, the defendant again went on the stand and swore 
that lietween January 1 and May 11 no part of the building in 
which the bottle of champagne was found was used for purposes 
other than that of a private dwelling, .either by himself or anyone 
else. A portion had formerly lieen occupied as a store, but neither 
the owner nor any other person had occupied this part as a store 
since the Intoxicating Liquor Act ciune into force. No part of 
the building had lieen used or occupied as an office within the time 
specified, nor as a shop nor as a place of business, nor as a dub-
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house, nor for any other purpose than that of a dwelling, and that 
no part of the building was connected by a doorway or otherwise 
with any place where liquor was authorized to be sold under the 
Intoxicating Liquor Act, but that the entire premises were occupied 
by liim solely as a private dwelling-house between January 1. 
1918, and May 11, 1918. He further stated that he did not claim 
ownership in the bottle of champagne after he left it at the hospital, 
that it belonged to his sister, he knew it was there but considered 
it her property, and she had other things in the house lielonging 
to him, in which he had no ownership; with regard to the cigars 
seen in the shop he said that the last he got was about No vernier f>, 
and that some had I wen there since June 1, 1917, and that at no 
time since the Intoxicating Liquor Act came into force had he sold 
or offered for sale any cigars in the shop; that the cigars were left 
on the shelves when he closed the shop and had l>een there ever 
since; that he had not sold any nor kept any for sale and had done 
no business of any kind in that building or any part of it since 
the Intoxicating Liquor Act came into force. In his cross-examin­
ation he stated that since the Intoxicating Liquor Act came into 
force the shop had l>een used only to keep a refrigerator in to ktvp 
the food cool ; that the few who came in and out only came to 
make friendly calls; that they came through the front door of the 
dwelling and sometimes through the shop door, and that this 
happened very seldom. Milford Hudd, a conductor on the street 
railway which passes the premises, was called. He stated that, 
although he passed the defendant's premises “twice in one-half 
hour and the same thing an hour later,” he had never during tin- 
present year seen anyone going in the shop entrance, although he 
had seen one or two going in the house entrance. Upon this 
evidence the court adjudged the defendant guilty of the offence 
charged—that is, of having liquor in a plaee other than in a private 
dwelling-house, and imposed a fine of 8100 and costs, and in default 
of payment imprisonment in the common gaol for a period of three 
months.

The evidence was certainly very inconclusive, if it can lie said 
that there was any evidence at all, the only evidence being the 
finding of the bottle lie fore referred to in the pantry, the contents 
of which were not proved, but in spite of this it was urged that in 
view of the decisions in Ex parte Daley (1888), 27 N.B.R. 129, and
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in The King v. Hornbrook; ex parte Mori non (1909), 39 N.B.R. 298, ___
the conviction should not be interfered with, the magistrate having 8. C. 
jurisdiction over the person and the offence. 1 do not. however, the k,mü 
deem it necessary to decide this jHiint, although it was contended Vkoom 
that these cases were distinguishable from the present, they having Ex. r 
lieen decided under the provisions of the Canada Temperance Act, ^cPolfAI*- 
and it U*ing a fully acceptai nile that no case is authority for any- hmw.cj. 
thing but what it actually decides. Vnder the infomiation iis 

amended, the magistrate would only have jurisdiction to try the 
case in the event of intoxicating liquor being in a place other than 
the private dwelling-house in which the defendant resided. It was 
contended by the counsel who shewed cause that this was tin* case, 
and he called the attention of the court to the interpretation 
clauses of the Act, s. 2, («) and (t). Sub-s. (#) says that the 
expression “ private dwelling-house " shall mean a separate dwelling 
and actually and exclusively used as a private dwelling. SuIhb. (<), 
without restricting the generality of the al>ove definition as a 
private dwelling-house, provides that the expression “private 
dwelling-house” shall not include or mean any house or building 
occupied or used as an office, other than a duly registered phy­
sician's or dentist’s office, or as a shop or as a place of business, etc.
The word “shop” is defined in the dictionaries as a place where 
wares are usually both made and displayed for sale, or a building 
or a room or a suite of rooms appropriated to the selling of wares at 
retail, or a room or building in which the making, preparing or 
repairing of any article is carried on, or in which any industry is 
pursued, ns a machine shop or a carpenter shop. There is no evi­
dence to shew that the portion of the building was so used after 
the Intoxicating Liquor Act came into effect, and I cannot help 
coming to the conclusion that where a building or premises are 
entirely under the same roof as the Act uses the expression 
"occupied or used or partially occupied or used,” it is necessary 
to shew at the time the offence is said to have lieen committed 
that a portion of the premises were in fact so used, and the fact 
that previously they had lieen so used, or the fact that they iios- 
scssed the physical qualities of a shop is not of itself sufficient for 
the purposes of the Act. If, for instance, it were shewn that a 
man had kept a grocery' store in a building, the upper flat of which 
he occupied as a dwelling, and which was connected by a stairway
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therewith, that he had gone out of the grocery business and the 
shop had not lieen used for any purpose since, and liquor was found 
in his dining-room of the dwelling, u|)stuirs, this would surelv not 
constitute an offence under the Act, for it could not in inv view L 
successfully contended that the part of the building which had 
formerly lieen used as a shop not being so used at the time, would 
bring it within the operation of s. 2, (/). It was contended, how­
ever, that the effect of s. 135, that,

Any house, shop, room or other place in which it is proved that there 
exist beer puiiqw, or any otner appliances or preparations similar to Hh>n 
usually found in hotels or sho|w where liquors are accustomed to lie sold or 
trafficked in, other than those of common use in private houses, shall be 
prtrnd facie evidence that it is a place in which liquors are kept or had for tin 
purpose of being sold, bartered or traded in, in contravention of this Act : an.i 
the occupant of such house, shop, room or other place shall be taken to In- tin- 
person who has or keeps therein such liquors for sale, traffic or barter, 
was conclusive as against the defendant. I do not so consider it. 
In the first place no beer-pump or apparatus of a similar kind was 
fourni on the premises. It is true that there was a counter and a 
refrigerator which so far as I can sec would be the only appliance 
similar to those usually found in a hotel or shop where liquors are 
accustomed to Ik* sold, but this would only lx* prima facie evidence 
at the most, and the evidence of the defendant has removed, in 
my opinion, any presumption that might exist against him in 
consequence of that statute*. A close examination of the section, 
moreover, shews that in any event such appliances shall Ik* prim 
facie evidence only of its Wing a place in which “liquors arc kept 
or had for the purjxise of Isung sold, bartered or traded in." This 
is not the charge which is made against the defendant. The charge, 
as I have stated, is of having liquor in a place other than a private 
dwelling, without having first obtained a license therefor, and there 
is no charge that he had it in said dwelling for the purpose of I ring 
bartered, sold or traded in in contravention of the Act. Vnless it 
were shewn that the place in which the liquor was, was a place 
other than a private dwelling under the meaning of the Act, the 
magistrate, in my opinion, had no jurisdiction whatever to try the 
case, and as there is no evidence to this effect the defendant com­
mitted no offence under the statute, and I am, therefore, of the 
opinion that the conviction should be quashed.

Conviction quasi" <1.
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ARMSTRONG v. WATSON. ALTA.
AIherta Supreme Court, Stuart, J. March ii, 191H. „ ( •

AssKiXMKNTH rOK CREDITORS (6 VIII A—74A) INSOLVENT COMPANY X'uTK 
TAKEN FOR AMOI’NT OK WAUEB Ul K I'KIOKITY OK CLAIM.

'I'lie tuking of a promissory note or other negotiable instrument for the 
amount of a debt does not constitute payment of the debt in tin* absence 
of proof that there was an agreement to that effect, and therefore em­
ployees of an insolvent company who have taken notes for wages due 
them do not lose their right to priority for such wiiges under the Assign­
ments Act (1907, Alta., c. 7, see. 28).

Application for an order directing the assignee to allow the statement, 
applicants to rank as preferential creditors for three months' 
wages, for which notes had lieen taken.

J. (). Campbell, for ti_ " ants.
II. ('. II. Forsyth, for assigns*.
Stvakt, J.:—This matter comes tip hy way of originating fctuurt.c 

notice on the part of various employees of an insolvent company 
which has assigned for the In-nefit of creditors. The application 
is for an order directing the assignee to allow the applicants to 
rank its preferential creditors for three months' wages. The 
company was known as Eugene Restaurants Ltd. The character 
of the company was fairly well revealed by the statement of the 
witness Stevenson who said he was head waiter in the restaurant 
and also president of the company. The fact is that the employees 
were practically all shareholders. Five of the applicants were 
directors of the company.

The assignment was made on Oetolier 18. 1918. Of course 
financial difficulty had apjx»ared some time before this. The 
applicants living interested in another capacity than as employees 
ventured to consent to let their claims for wages stand for a time.
The difficulty arises, however, out of the circumstances that 
promissory notes at 0 months were signed hy the company through 
its officers and taken by the applicants. The main |s>int is whether 
these notes constituted payment of the wages or not. If they did. 
then the applicants' claim against the estate can lx* U|x>n the notes 
only ami not for wages, and there will then Ik* no preference. I 
do not think the fact that the notes had not fallen due is very 
material. If they were taken in payment, then the claims for the 
original debts for wages are gone. If they were not so taken, then 
the claims for wages still exist, and may l>e set up in the assignment 
proceedings and the fact that the time for payment may have lieen

721
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extended does not affect the matter, Claims not yet matured arc 
surely entitled to lx* proved, and if they are of such a nature as to 
l>e entitled to a preference, the fact of non-maturity can not be 
relevant. Indeed, at the date of the assignment, certain wages 
ought to have In'en earned hut not payable until the end of the 
month, t.r., after the date of the assignment. This circumstance 
would certainly not preclude a preference.

The general rule of Knglish common law is that the taking of ;« 
promissory note or other negotiable instrument for the amount 
of a debt does not constitute payment of the debt in the absence of 
proof that there was an agreement to that effect. See 30 Cyc., pp. 
1194-1190, and authorities there cited including Nordhrimrr \ 
liobinson (1878), 2 A.U. (Ont.) 305. The burden of proof was 
upon the assignee and in my opinion that burden was not satisfied. 
I could not upon the evidence find the existence of an agreement 
to accept these notes in payment. The consequence is that the 
original indebtedness for wages still exists and the applicants arc 
entitled to the declaration of priority asked for. They should, 
however, produce their notes as many of them may not yet have 
matured.

An expression occurring in the evidence of Stevenson to the 
effect that Caprioglio and Maud Edwards really loaned money and 
took notes was too much like an interpretation by the witness or 
an adjudication by him of what the court is asked to decide for 
me to place much reliance upon it.

The preference will, of course, only lie for the amounts allowed 
by the Assignments Act, i.e., not exceeding 3 months’ salary 
actually earned at t he date of the assignment .

I do not think I ought now to consider any such question as 1 
hinted at in the argument with regard to the liability of directors 
under the Companies Ordinance for wages. There might lie 
something to Ik* said for the theory that ordinary creditors lx*ing 
deferred to these wage-earners should lx* entitled to lx* subrogated 
to their rights under any security they hold and that the statutory 
liability of directors is such a security. But that matter was not 
argued and was indeed not strictly relevant although it might lie 
brought up later on.

I may point out that there is no preference declared for mere 
salaries as directors. I understand the applicants actually worked
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as waiters, etc., in the restaurant. Upon principle, I can see no 
reason why the mere accident that they are also shareholders and 
even directors should deprive them of the priority given by the 
Assignment Act. I have no right to amend the Act and there is 
nothing in it excepting persons in the position of the applicants 
from its terms. The applicants should have their costs out of the 
estate. Application granted.

WILSON v. LONDON FREE PRESS PRINTING Co.
Ontario Supreme Court, A ppeUate Divin ion, Mulock, C.J.Ex., Clute, Riddell, 

Sutherland and Kelly, JJ. October 28, 1918.
tiiiKL and hlandee (§ II E—82)—Municipal orricE*—Alleged libel— 

Judge's charge—General verdict—Interpretation or.
Where in an action for damages for libel of a municipal officer the trial 

judge explained the meaning of s. f> of the Libel and Slander Act (R.8.0. 
1914, e. 71), and charged them that the words were capable of a defamatory 
meaning and that it was their duty to find whether the words had, in 
fact, a defamatory meaning, and, if so, to assess damages, and the jury 
brought in a general verdict “for the defendant." The jury must be 
taken to have found either that the words were not libelous or that, if 
they were lilxdous, the damages were too trifling to warrant a verdict 
for the plaintiff; in either case the Ap|iellate Court should not set aside 
the verdict or order a new trial.

[Sydney Pont Publinhiny Co. v. Kendall (1910), 43 Can. S.C.R. 401; 
Lumsden v. Sited at or Printing Co (1913), 14 D.L.lt. 470, 29 O.L.R. 293, 
distinguished.)

Appeal by the plaintiff from the judgment, dated the 8th 
November, 1917, directed to Ik* entered by Middleton, J., upon 
the findings of the jury, dismissing the plaint iff’s action with costs.

The following statement of the facts is taken from the judg­
ment of Clute, J. :—

At the time of the alleged libel the plaintiff was an alderman 
of the City of London. The defendants were the owners and 
publishers of a newspaper, the Ixmdon Free Press.

The complaint is that the defendants systematically pub­
lished false and malicious reports to the effect that the plaintiff 
was not attending to his duties as alderman of the City of London. 
The offence consisted in the omission of the plaintiff's name from 
the report of the proceedings of the council. There was evidence 
to the effect that the plaintiff had complained that the reports 
given by the defendants did not do liim justice, and thereupon 
the defendants did not report his presence or refer to him by 
name in the proceedings of the council. On one occasion it was 
stated that the persons named, not including the plaintiff, were 
the only aldermen present, when in fact the plaintiff was present.
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The defendants do not dispute that their manager had given 
instructions not to refer to the plaintiff in the report of the pro­
ceedings of the council, but say that it was a mistake of the reporter 
in the one instance when the word “only” was used.

The jury found a general verdict for the defendants, upon 
which judgment was entered dismissing the plaintiff’s action with 
costs. No objection was taken to the Judge’s charge.

J. M. McEvoy, for appellant.
W. B. Raymond, for defendants, respondents.

ciute,J. Cltjte, J. (after stating the facts as above):—Counsel
for the plaintiff argued that the publication complained of 
was clearly libelous upon its face; and that, while it would have 
been difficult to sustain a case against the defendants in respect to 
the publications other than the one in which the word “only ” was 
used, that publication, taken with the others, clearly carried the 
meaning that the plaintiff was disregarding his duty ns an alder­
man in not being present and taking part in the important matters 
that were brought before the council.

The learned trial Judge, in his charge, said, in part:—
“It is my duty to tell you whether, as a matter of law, the won Is 

are capable of having a defamatory meaning, and it is your duty 
to find whether the words have in fact a defamatory meaning. 
. . . The first article is an article that has been read to you 
in which it is said that only certain aldermen were present at a 
certain meeting, meaning thereby fairly plainly that Wilson was 
not there; and I think I shall come to the conclusion that that is 
in itself capable of being defamatory. It is a false statement, for 
Wilson was present at that meeting, and I tliink saying of an 
alderman that he was not present—and I think it is for you to 
determine whether the article means that—I only tell you it is 
capable of meaning that—if you come to the conclusion that 
that article means that Wilson was not present at that meeting, 
and that that is defamatory of him in his office as municipal 
councillor, because the faithful municipal councillor ought to 1* 
present at meetings.”

After dealing with the other publications and stating that no 
evidence was given of special damage, he charged on the question 
of damages.
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The statute R.S.O. 1914, eh. 71, sec. 5, provides:—
“On the trial of an action for libel the jury may give a general 

verdict upon the whole matter in issue in the action, and shall 
not lx* required or directed to find for the plaintiff, merely on 
proof of publication by the defendant of the alleged libel, and of 
the sense ascribed to it in the action; . . .”

This was first enacted by 13 & 14 Viet. (1850) ch. 00, sec. 1, 
wliich was taken from Fox's Libel Act, 32 Geo. III. ch. 00 (Imp.), 
which appliixl to criminal proceedings by way of indictment or 
information only. When the Act was introduced into Canada, it 
was made to apply “to any action, indictment or information.”

Fox’s Act “laid down no new principle; the procedure which 
it rendered imperative in criminal cases was already, before that 
enactment, the invariable rule in all civil cases, and has remained 
so ever since: it had, in earlier days, l>een the rule in criminal 
cases also.” “Although that Act applied more particularly to 
criminal cases, yet I know no distinction between the law in 
criminal cases and that in civil, in this respect. Therefore that 
which has l>een declared to be law in criminal cast's is the laxv in 
civil cases:” Haylix v. Lawrence (1841), 11 A. & F. 920, at p. 925, 
113 E.R. (M>4.
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“Fox’s Act was only declaratory of the common law:" per 
lirett, L.J., in Capital and Countie* Hank v. Ilcnty (1880), 5 C.P.D. 
514, at p. 539.

“Libel or no libel, since Fox's Act, is of all questions peculiarly 
one for a jury : " per Lord Coleridge, C.J., in Saiby v. Eastcrbrook 
(1878), 3 C.P.D. 339, at p. 342.

See (Mgers on Libel and Slander, 4th ed., pp. 575, 080, 772, 
anil 773.

It would thus appear that our statute, at all events in so far 
as it refers to civil actions, was introduced into Canada as part of 
the common law in 1792, and in this regard the statute of 1850 
above referred to was merely declarator)1 of the common law.

The plaintiff's counsel relied on Sydney Host Publishing Co. v. 
Kendall, 43 Can. S.C.R. 401, and Lumsden v. Spectator Printing 
Co., 14 D.L.R. 470, 29 O.L.R. 293, urging that, inasmuch as there 
was proof of defamatory libel, the verdict was perverse, and 
there ought to be a new trial.

In the Kendall case a majority of the Court took the view that 
the verdict of the jury was clearly perverse and so unrcasonabl
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as to lead to the conclusion that the jury had not honestly taken 
the facts into their consideration. Davies and Duff, JJ., dis­
senting, were of opinion, under the circumstances there disclosed, 
that it was a question for the jury to say whether a libelous con­
struction should be put upon the publication or not; and it was 
for the court of appeal to say "whether the verdict found by 
the jury, for whose consideration it essentially was, was such as 
no jury could have found as reasonable men:" Australian Metis- 
paper Co. v. Bennett, [1894] A.C. 284, at p. 287.
P'l In the Lumsden case Meredith, C.J.O., said (p. 476), after 
referring to Sydney Post Publishing Co. v. Kendall: “I am of 
opinion that the words of which the appellant complained in the 
case at bar are not susceptible of any construction which is not 
defamatory.”

The same cannot be said in the present case. In my opinion, 
quite aside from the question of damages, the jury may have 
taken the view that the publications in question were not in fact 
libelous upon the facts as proven in this case: it was solely a 
question for the jury, and their verdict for the defendants ought 
not to be disturbed.

The appeal should be dismissed with costs.

Muioek, cr.Ei. Muloce,C.J.Ex., agreed with Cum:, J.

Riddell, J. Riddell, J. :—This is an action for libel, brought by an aider- 
man of the City of London against a newspaper publishing com­
pany, for alleged libel contained in five (reduced by the plaintiff 
at the trial to four) issues of its newspaper. Questions were suli- 
iifitted to the jury by the learned trial Judge, my brother Middle- 
ton, as follows:—

“Do you find for the plaintiff or for the defendant? If you 
find for the plaintiff assess damages.

“(1) If the plaintiff can recover for publication of 9th Deccm- 
lier, 1916,1

“(2) If the plaintiff can recover for issues of 8th December 
and 9th December, 1916, $

“(3) If the plaintiff can recover for issues of 4th July, 1916, 
8th November, 1916, 8th December, 1916, and 9th December, 

. 1916,$
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The jury returned with the answer to the first question written, 
“For the defendant,” whereupon my learned brother said:— 
“Gentlemen, you find for the defendant. That saves your 
answering any of the other questions. You are now discharged 
from this case;" and he directed that judgment should be entered 
for the defendants, dismissing the action with costs.

The plaintiff now appeals.
The contention of the plaintiff is in substance that he was 

entitled to a verdict with at least nominal damages, and he relics 
upon Lumaden v. Spectator Printing Co., 14 D.L.R. 470, 29 O.L.R. 
293, and Sydney Post Publishing Co. v. Kendall, 43 Can. 8.C.R. 
461—both actions for libel.

In the former case the Chief Justice of Ontario says, at p. 299:—
“The action is one of libel, and there is no plea of justification 

on the record. The verdict of the jury, which was for the respond­
ents, must, therefore, have been based on the view that the matter, 
the publication of which is complained of, was not a libel of the 
plaintiff. . . , That the plaintiff in a libel action, where the 
jury has found not to be libelous that which is plainly a libel, is 
entitled to a new trial, was decided by the Supreme Court of 
Canada in Sydney Post Publishing Co. v. Kendall, 43 Can. S.C.R. 
461."
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It should be observed that Sydney Post Publishing Co. v. 
Kendall was a case from Nova Scotia, which has no legislation like 
our R.S.O. 1914, ch. 71, sec. 5.

In the Printed Cases in the Supreme Court (in the Osgoode 
Hall General Library), vol. 322, the proceedings in this case are 
set out. At the trial Mr. Justice Longley, the presiding Judge, 
charged the jury', p. 14: “If you think that they (i.e., the defend­
ants) meant, etc., etc., then I say that that article is defamatory 
and you are bound to find for the ptidntiff. ... In libel he 
has not to prove any damages." After this charge, plain, unam­
biguous, and unqualified, the verdict of the jury "for defenilant" 
could mean nothing else than that the article was not a libel. 
There being no legislation giving any power to the jury beyond 
finding damages if there was a libel, the plaintiff was entitled to 
damages, however small, if the article was a libel, and in the 
opinion of the Supreme Court of Nova Scotia and the Supreme 
Court of Canada the article was a libel.
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Our statute, R.S.O. 1914, ch. 71, see. 5, provides:—
“On the trial of an action for libel the jury may give a general 

verdict upon the whole matter in issue in the action, and shall not 
tie required or directed to find for the plaintiff, merely on proof of 
publication by the defendant of the alleged libel, and of the sense 
ascribed to it in the action; . . .”

The terminology of this Act comes from the celebrated “Fox's 
Act” (1792), 32 Geo. III. ch. 60 (Imp.), the history of which is 
well-known.

The Judges presiding over criminal trials, whether by way of 
indictment or of information, had adopted a practice of leaving to 
the jury only two questions: (1) that of publication, and (2) that 
of the sense to be ascribed to the words used; reserving to them­
selves the right to say what the verdict should be. This gave rise 
to two schools of thought: the one contending that by the com­
mon law of England it was for the jury to find the verdict in liliel 
is in all other criminal cases; the other, that the Judges had the 
proper view of the common law. It was to put an end to the 
contention and to affirm the former view that Fox's Act was 
passed. It is rather of antiquarian than practical interest to 
inquire which view was correct. Brett, L.J., in Cajrital and 
Counties Hank v. Henty} 5 C.P.D. 514 (C.A.), at p. 539, considers 
that the former view is sound.

Fox’s Act enacted that “on the trial of an indictment or infor­
mation for the making or publisliing any libel . . . the jury 
sworn to try the issue may give a general verdict of guilty or not 
guilty upon the whole matter put in issue . . . and shall not
be required ... by the Court or Judge ... to find the 
defendant or defendants guilty merely on the proof of the publica­
tion . . . and of the sense ascribed ... in such indict­
ment or information.” Obviously this Act applies to criminal 
cases only.

If this were but declaratory of the common law, the law was 
introduced into Canada, along with the remainder of the criminal 
law of England, by the Iioyal Proclamation of the 3rd Octolxr, 
1763: Shortt & Doughty’s Constitutional Documents, 1759-1792; 
Can. Archives Report, 1905, vol. 3, p. 119 sqq.; the provisions 
of which, so far as they affect criminal law, are still in force. The 
Act itself was not introduced, for, though passed in the second
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session of the 17th Parliament of Great Britain, which ended on 
the 15th June, 1792—29 Hansard 1555; Statutes at Large, 12 
llunnington, 16 Bullhead—and consequently before the first 
session of the Parliament of Upper Canada, which began on the 
17th September, 1792, and reintroduced the English Civil Law 
into this part of Canada, the statute (1792) 32 Geo. III. ch. 1, 
see. 3, expressly confines its effect to “matters of controversy 
relative to pro|«rty and civil rights.”

It was (for reasons not necessary to inquire into here) thought 
advisable to introduce into this Province the provisions of Fox's 
Act and to extend these provisions to civil cases. There is no 
such extension in England. Accordingly in 1850 the Parliament 
of Canada passed an Act (1850) 13 & 14 Viet. ch. 60, which, in 
sec. 1, provided:—

It shall . . . lie lawful on the trial of any action, indict­
ment or information, for the making or publishing any libel, on 
the plea of not guilty pleaded, that the jury . . . may give 
a general verdict of guilty or not guilty upon the whole matter 
put in issue in such action, or upon such indictment or information, 
and shall not be required or directed by the Court or Judge before 
whom such action, indictment or information shall lie tried, to 
find the defendant guilty merely on the proof of publication by 
such defendant of the paper alleged to be a libel, and of the sense 
attributed to the same in such action, indictment or information.”

It seems to me that, with the exceptions due to the difference 
between civil and criminal proceedings (one at least of them of very 
great importance), this Act directed that the same principles 
should govern in civil us in criminal proceedings for libel. As has 
liecn said, there is no corresponding statute in England, and 
accordingly the English cases should be read with care in their 
application to our law.

I can find no case in which our statute has been considered. 
My brother Middleton interpreted it to the jury in the present 
case thus:—

"Until our statute was changed, not very long ago, if a plain­
tiff proved a technical libel he would be entitled to recover some 
damage, and it was entirely for you to say how much. The 
amendment that was made to the statute provides that a jury, 
even if a technical libel has been proved, would not lie required or
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directed to find for the plaintiff merely on proving the publication 
by the defendant of e libel and of the disparaging sense ascribed 
to it. If it is a trivial matter the jury might well say, ‘We are 
not going to sit here to give a man five cents damages, that is 
ridiculous, we will dismiss his action;’ but, unless you take that 
view of the case, you will give him damages which you give as 
being a proper sum in your judgment for him to receive and for 
the defendant to pay, and it will be based partly on punishment 
for wrong-doing, if you think the defendant did wrong, the amount 
of compensation, fixing his amount of compensation as a second 
element that you are at lilierty to take into consideration in an 
action for libel because it is an action based on wrong-doing as 
an element-of punishment.”

There is no case opposed to this view (unless Lumsden v. 
Spectator Printing Co. be considered such, and I think it is noth 
Wills v. Carman, 14 A.R. (Ont.) 65G, decides that a finding of libel 
but no damages does not amount to a finding for the plaintiff so as to 
entitle him to a judgment even for nominal damages. Bush v. 
McCormack (1891), 20 O.R. 497, decides that it is not enough for 
the jury to find no damages, but that both parties are entitled to a 
finding for the plaintiff or defendant. Neither decides that, if the 
damages are nil or infinitesimal, the jury may not on that ground 
find a verdict for the defendant. Knowing that a plaintiff should 
not have a judgment unless the jury gives him damages (Wills v. 
Carman), I do not tliink a jury violates its duty by considering 
that the damages in any case would be trifling, and therefore 
they should not give the plaintiff a verdict at all; and refusing 
the plaintiff a verdict is, properly speaking, giving the defendant 
a verdict.

There is one very important difference between civil and 
criminal cases: in criminal cases, where the verdict was for the 
defendant, there was no power to grant a new trial (except in 
certain cases not of importance here): Attorney-General for New 
South Wales v. Bertrand (1867), L.R. 1 P.C. 520; but at least 
from 1655 the Courts exercised the power of granting new trials 
in civil cases: New Trial at the Common Law, 26 Yale Law 
Journal, p. 49 sqq. Fox’s Act did not give the Courts power to 
grant a new trial in criminal cases, nor did our statutes take 
away the power to grant a new trial in civil cases.
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No doubt the power exists in the Court to set aside a verdict 
for the defendant in libel, as in any other case, but such power 
should be prudently exercised and not except in a very plain case 
such as was the Lumsdcn ease. It would be an extraordinary 
and very unfortunate result if a jury on a prosecution for criminal 
litx I were allowed to find a verdict of not guilty, while on the very 
same facts under the same law in a civil case they must find a 
verdict against the defendant.

There is another principle, however, which 1 think bars the 
way to a new trial. The real and indeed the only complaint is 
that it was said by the defendants that at a certain meeting “only 
the Hoard of Control and Aldermen Copp, Palmer, and Dyer were 
present to represent the city . . . whereas the fact was 
that the plaintiff, also an alderman, was present as well. (Appa­
rently the “only” was a mistake of a reporter, but that does not 
assist the defendants, as they did not apologise for the mistake.) 
The learned Judge told the jury that this was capable of a defama­
tory meaning, and that they should find whether it had in fact a 
defamatory meaning. I cannot say, as a matter of law, that 
saying of an alderman that he was not present with other aider- 
men to represent the city on a particular occasion is necessarily 
defamatory. I can conceive of many cases where such an absence 
would not be a breach of duty on the part of the alderman, and it 
is common knowledge that most attentive aldermen are some­
times absent from meetings. I think it cannot be that a jur> is 
forced to find such a statement as this libellous.

Even if the jury should regularly have found for the plaintiff, 
it is not imperative that the Court should grant a new trial. In 
Burton v. Thompson (1758), 2 Burr. 064, 97 E.R. 500, in an action 
for libel tried before Foster, J. at nisi prius, that judge 
reported to the Court of King’s Bench in Term “that the charge 
was proved by the plaintiff ; but that the injury done to him 
thereby appeared upon the evidence to be so very inconsiderable, 
that if the jury had found for the plaintiff, he should have thought 
a half-crown, or even a much smaller sum, to have been sufficient 
damages; but that the jury had gone too far: and instead of 
giving the plaintiff very small damages, had found a verdict 
against him; which was certainly a verdict against evidence.”

Ivord Mansfield, C.J., said p. 665 ; ‘‘ It docs not follow by necessary
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consequence, that there must always be a new trial granted, in all 
cases whatsoever, where the verdict is contrary to evidence; for 
it is possible that the verdict may still be on the side of the real 
justice and equity of the case. . . . My brother Foster, who
tried the cause. . . . thinks ‘ half a crown or less would have
been damages sufficient, if they had given their verdict for the 
plaintiff’. ... I do not think that we ought to interfere 
merely to give the plaintiff an opportunity of harassing the defend­
ant . . . where there has been no real damages, and where 
the injury is so trivial as not to deserve above a half crown com­
pensation. . .

The other Judges “all spoke in very explicit terms to the same 
effect.”

Following the practice in Burton v. Thompson of obtaining a 
report from the Judge at nisi prius, I have asked my brother 
Middleton as to the damages, and he says that they were infinitesi­
mal ; and that, had he charged the jury that they must find damages, 
he is confident that damages would not have exceeded 25 cents or 
thereabouts.

I have come to the conclusion that the verdict was “on the 
side of the real justice and equity of the case.” It would be no 
kindness to the plaintiff to discuss it at length. That a new tri.il 
will not lie granted to enable the plaintiff to recover nominal 
damages is clear from such cases as Milligan v. Jamieson (1902), 
4 O.L.R. 650; Simonds v. Chcsley (1891), 20 Can. S.C.R. 174; 
Scammell v. Clarke (1894), 23 Can. S.C.R. 307. Nor will a new 
trial be granted because the damages are too small: Kendall v. 
Hayward (1839), 5 Bing. N.C. 4?4, 132 E.R. 1162; Farsdikc v. 
Stone (1868), L.R. 3 C.P. 607. Oi course, if the jury give a verdict 
from an indirect—improper—motive, c.g., to deprive the plaintiff 
of his costs, the verdict may be set aside: Levi v. Milne (1827). 4 
Bing. 195, 130 E.R. 743, but nothing of the kind appears here.

I would dismiss the appeal with costs.
I should perhaps liavc explained more clearly why, in my view, 

the Lumsden case is not opposed to the opinion above expressed.
The Lumsden case at most says “that the plaintiff in a libel 

action, where the jury has found not to be libellous that which is 
plainly a libel, is entitled to a new trial.”

Unless I have misconceived the law, the jury here has not 
necessarily found that the publication was not a libel—the jury



45 DXJl.] Dominion Law Reports. 513

was justified in finding a verdict for the defendants even though 
they thought that the publication was a libel.

Sutherland, J.:—This is an action for libel. The jury, on 
being asked the question, “ Do you find for the plaintiff or defend­
ant?" answered, “For the defendant.”

The main ground of contention on the appeal was that for the 
defendants to publish of the plaintiff, an alderman of the City of 
Ixuidon, that certain aldermen “only” were present at a meeting 
of the city council, omitting the name of the plaintiff, who, in 
fact, was present, was plainly defamatory, and he was entitled to 
a verdict even if for nominal damages only.

The trial Judge told the jury in his charge that the statement 
was “capable of being defamatory,” and in explaining the scope 
and effect of the Libel and Slander Act, R.S.O. 1914, ch. 71, sec. 7, 
also said to the jury:—

(The learned Judge then quoted the portion of the charge set 
out by Riddell, J., supra.]

It appears to me that the verdict of the jury amounts to one of 
two things, either that the publications were in fact not libellous 
or that any damage which could result therefrom was too trifling 
to warrant the jury in putting any money value thereou even to 
the extent of a nominal sum. It may not he out of place to suggest 
that perhaps the jury in the present case and under our statute 
acted upon an unexpressed but somewhat analogous view to that 
of the jury in a case in England of a quite different alleged defama­
tory libel referred to by Viscount Alverstonc in his book of “ Recol­
lections of Bar and Bench” (1914), p. 51, where he says that 
“the jury availed themselves of a privilege given to juries under 
Fox’s Act, and returned a verdict of ‘Not guilty,’ intimating that, 
though the letters were most scurrilous, they did not consider 
that they amounted to libel.”

Under our statute as now framed and the direction of the 
Judge, which I am of opinion was a proper one, the jury was 
entitled upon the evidence to bring in the verdict which was 
rendered, and it is impossible for us to disturb it.

The appeal should be dismissed with costs.

Kelly, J., agreed with Sutherland, J.

Appeal dismissed with costs.
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DUNNETT v. WILLIAMS.
Saskatchewan King’s Bench, Brown, C.J.K.B. March IS, 191!).

1. Intoxicating liquors (ft I—5)—Sash. Temperance Act—Construction
—Dismissal op charge—Appeal.

The word “order” as used in s. 58 of the Saskatchewan Temperance 
Act (1917 Stats., c. 23 first Bess.) as amended by c. 64 (second sess. i i> 
broad enough to cover a dismissal and an appeal lies from an order <>f a 
justice dismissing a complaint under the Act.

Notice of intention to appeal must be filed in the office of the local 
registrar of the court appealed to within 10 days after the conviction or 
order, but it is not necessary to serve the justice and the respondent 
within such 10 days.

[Rex v. McDermott (1914), 19 D.L.R. 321, 23 Can. Cr . Cas. 252; 
Gallagher v. Vennesland (1916), 32 D.L.R. 435, 27 Can. Cr. Cas. 360, 
followed.]

2. Costs (ft I—12)—Penal cases—Security for—S. 750 Crim. Code-
Construction.

Section 750 of the Code as amended by c. 9 of the Statutes of 1909 
(Dom.) requiring security for costs to be given by the appellant, has in 
contemplation only an apiteal on the part of the accused. Where the 
Crown is appellant no security is required.

Appeal by the Crown from an order made by a justice of the 
peace dismissing a complaint wherein the respondent Williams was 
charged with selling liquor contrary to the provisions of the 
Saskatchewan Temperance Act.

W. M. (iraham, for appellant.
J. A. M. Patrick, K.C., for respondent.
Rkown, C.J.:—The following preliminary objections were 

taken by counsel for the respondent: 1. That there is no right of 
appeal under the Act by the informant; 2. That notice of api>c:il 
was not served on the respondent or the justice of the peace within 
10 days after the order complained of; 3. That no security for costs 
was furnished by appellant.

The section of the Act which provides for an appeal is s. 58 11 ), 
as enacted by s. 0 of c. 04 of the statutes of Saskatchewan, HU7 
(2nd session), ,,nd it reads as follows:—

An appeal sha'l lie from an order or conviction by a justice hereunder to 
a Judge of the Su pi me Court sitting without a jury at the sittings of the 
court which shall be field in the judicial district in which the cause of the 
information or compkuut arose, and the appellant shall give notice of his 
intention to appeal by fifing, in the office of the local registrar of the court 
appealed to, a notice in waiting setting forth with reasonable certainty the 
conviction or order appealed against and the court appealed to, within ten 
days after the conviction or oruer complained of, and by serving the respondent 
and the justice who tried the ca. » each with a copy of such notice, but save as 
is provided in this section all the -revisions of Part 15 of the Criminal Code 
shall apply to such appeal.
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It is contended that the word “order” in the phrase “order or 
conviction ” is not intended to cover an order of dismissal, but 
has in view only the case where the accused is ordered to pay a 
sum of money.

The argument is based entirely on a reference to s. 749 of the 
Criminal Code, which provides for an ap|)eal from a summary 
conviction, and which is worded as follows:—

Unless it is otherwise provided in any sfiecial Act under which a con­
viction takes place or an order is made by a justice for the payment of money 
or dismissing an information or complaint, any person who thinks himself 
aggrieved by any such conviction or order or dismissal, the prosecutor or 
complainant, as well as the defendant, may appeal.

It is contended that this section makes a dismissal something 
distinct from a conviction or order. I am not much impressed 
with the idea that the appeal provisions of the Saskatchewan 
Temperance Act need to lie interpreted in the light of any special 
wording of the Criminal Code, but it is nevertheless noticeable 
that even this section of the Criminal Code uses the phrase “an 
order is made by a justice for the payment of money or dismissing 
an information or complaint,” indicating that the act of the justice 
in dismissing the information is an order. It seems clear to me that 
the word “order” in the Temperance Act is a broad enough tenu 
to cover the act of dismissal and was so intended.

As to the second objection, the section provides that the 
notice must be filed in the office of the local registrar within the 
10 days, but it does not provide that notice must l>e served on the 
respondent or justice within the ten days. I must confess my 
utter inability to see howr the construction contended for by counsel 
for the respondent can l>e put on this provision.

Again reference is made to a similar provision in sub-s. b of 
s. 750 of the Criminal Code as enacted by s. 20 of c. 13 of the 
statutes of 1913. The wording of the two sections is identical, and, 
therefore, an authoritative interpretation of this section of the 
Code is very pertinent.

In Hex v. McDermott, 19 D.L.R. 321, 23 Can. Cr. Cas. 252, 
New lands, J., gave a decision on this section of the Code contrary 
to the contention made by counsel for the respondent. This deci­
sion was sutisequently followed by the Appellate Division of the 
Supreme Court of Alberta in the case of Gallagher v. Venncsland, 
32 D.L.R. 435. Moreover, the reason for the amendment of 1913
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was apparently just as surmised by Scott, J., in (iallaglm v. 
Vennedand, supra, as 1 have been informed by McKay, J., who 
was at that time a member of the House of ( 'ominous and who 
was the prime mover in having the amendment made.

The counsel has called my attention to the doubts expressed 
by Mr. Tremeear, the learned author of the Canadian Criminal 
( 'uses as to the soundness of the judgment of Newlands, J., above 
referred to and which are set out in the annotations to Hex v. 
McDermott, supra, and in Hex v. //ewa (1915), 28 D.L.R. 147, 
25 Can. Cr. (’as. 386. Notwithstanding the respect that the 
opinion of Mr. Tremeear is always entitled to, I prefer to follow 
the authorities above referred to, especially as such interpretation 
harmonises with my own view of the matter.

As to the third point, the section of the Code that applies in 
sub-8, c of s. 750 as amended by c. 9 of the statutes of 1909. In 
my view, a careful examination of this section shews that it has in 
contemplation only an appeal on the part of the accused. The 
section divides itself into two main divisions, first, where there is 
an appeal from a conviction or order adjudging imprisonment , and, 
secondly, where there is an upjieal from a conviction or order 
adjudging payment of a penalty or sum of money. The second 
division may very properly lie sulnlividcd again into two parts:
(a) Where imprisonment is directed upon default of payment, and
(b) Where imprisonment is not directed in default of payment.

The section in all its phases seems to have in contemplation
only a conviction or order made against the accused, and a perusal 
of the following sections of the (’ode, in my opinion, confirms that 
view.

Counsel for the rescindent requested that 1 reserve a ease 
for the opinion of the Court of Appeal. If I had authority to <hi 
so, 1 would accede to that request, in order that there might k 
uniformity in practice. As there is no provision in the Temperance 
Act making applicable that portion of the Code which authorises 
a judge to reserve a case for the opinion of the Appeal Court , I am 
of opinion that I have no authority to reserve a case. When in 
Regina over the week end, 1 took the opportunity of consulting 
such of my brother judges as were available, and found their 
opinion in harmony with my own in reference to the c>ints aliove 
dealt with, and 1 think, therefore, that this decision may be taken 
as settling the practice on these points, at least for the time king.
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(’oining to the mérita of this ease the evidence satisfies me that 
ihv accused is guilty of the crime charged. The main witness for 
the prosecution was Matechuck to whom the liquor was sold, and 
counsel for the respondent contended that, as this witness was an 
accomplice, his evidence should not lie accepted. Assuming that 
such witness, taring the purchaser, is an accomplice, he is never­
theless a competent witness, and if credit is given to his evidence, 
such evidence docs not, as a matter of law, require confirmation 
front another witness. It is true that it is the duty of judges to 
warn juries that tlie evidence of an accomplice unless cor­
roborated should Is* accepted with great hesitation and should 
Ik* viewed with suspicion. Nevertheless, if. notwithstanding such 
instruction, a jury is impressed with the veracity of the accomplice 
and fimls an accused guilty on the evidence of such an accomplice, 
such verdict cannot Is* disturbed. It is, therefore, equally com­
petent for a judge to act on the evidence of an accomplice, and 
in view of the fact that in this case the witness has impressed me 
with the truthfulness of his evidence that is my justification for 
finding the accused guilty.

The evidence of this witness moreover is, at least to some 
extent, confirmed by the production of the cheque which he says 
he cashed for the pur|M>se of paying for this liquor, and by the 
evidence of Scott, who is an indei>endent witness and who testified 
to the accused wanting to sell him a similar quantity of liquor and 
for a similar price at aliout the same time. The evidence l>oth of 
Scott and of Webb, together with that of Matechuck, shews clearly 
that the accused was making it a practice to illegally discloseJof 
intoxicating liquors.

I, therefore, find the accused guilty of selling intoxicating 
liquors to Nocoli Matechuck on or alwut November 15, 11)18,'at 
Kanisack in the Province of Saskatchewan, contrary to the pro­
visions of the Saskatchewan Tcni|>orance Act, and for his said 
offence 1 adjudge him to be imprisoned in the common jail at 
Prince Alliert for a |M*riod of 2 months ami in addition to pay a 
fine of $1(X). If such fine is not paitlt then the accused shall be 
imprisoned in the said jail for a further period of 30 days.

Judgment accordingly.
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CAN. WALROD v. SS. “CONISTON."

Kx. C. Exchequer Court of Canada, Maclennan, Dcp.Loc. J., Quebec Admiralty District, 
Montreal. February 20, 1918.

Collision (§ I A—3)—Tuo and tow—Steamship—Narrow channel— 
Rules or road—Lights.

A steamship was coming up the St. Lawrence River in ballast, at a 
great s|iced, and approaching a tug and tow in the bend of the channel 
changed her course with the intention of passing them starboard to 
starboard, contrary to art. 25 of the Rules of the Road. Thereupon the 
master of the tug ported his helm in an endeavour to avoid a collision. 
The steamer then tried to manœuvre herself into |K>sition and collided 
with two barges at the head of the tow.

Held, the collision resulted from the steamer's failure, “when safe and 
practicable, to keep to the starboard side of the fair-way or mid-ehannt 1,’’ 
as required by art. 25; even if the pilot of the steamer believed the lug 
and tow coming down the wrong side of the channel, good seanmn.slii|) 
required him to stop or slow up, which he failed to do; that no blame 
could lie imputed to the tug. The length of the tow and the absence of 
regulation lights on the barges cannot be said to have contributed to 
the collision when it occurred at the head of the tow.

Statement. Action for damages resulting from a collision.

Kn
Geoffrion <t St. Germain, for plaintiff.
Maclennan, Dep. Loc. J.:—The plaintiff is the owner of 

barges which were licing towed down the River St. Lawrence and 
came into collision with the 88. "Coniston” coming up the river.

The plaintiff’s case is that aliout midnight on the night of 
June 18, 1917, his two barges, "Kstella Walrod” and “Dorothy 
and Harold,” were, with other barges, in the tow of the tug “Vir­
ginia” descending the River St. Lawrence in the steamer channel 
in I,ake St. Peter and collided with the SS. “Coniston.” The 
wind was a moderate westerly breese; the weather was fine, dark 
and clear, the current was running about 2|/£ miles an hour, and 
the tug and tow had a speed of aliout 0 miles per hour; the tug 
and tow carried, brightly burning, the regulation lights; the 
“Coniston” was coming up the river in ballast at full speed and 
gave a signal of two blasts and wrongfully directed her course to 
port with the intention of passing the tug and tow start ioard to 
starlioard, contrary to art. 25 of the Rules of the Road. On 
seeing the green light of the “Coniston” the captain of the tug 
ported his helm in an endeavour to avoid the collision and gave 
the signal of one blast of his whistle; the helm of the “Coniston” 
was then ported, but too late to avoid the collision, and she col­
lided with the first and second pair of barges in the tow; the 
helm of the “Coniston” was starlioarded at an improper time; 
there was no proper lookout on the “Coniston,” and those on
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Uiard neglected in due1 time to take proper means to avoid a 
collision with the tow. The “Coniston” should have permitted 
the tug and tow to have passed below curve No. 2 on lake St.
Peter licfore attempting to pass the same; her s|>ced was excessive 
and the order to reduce s|>eed was given too late; the collision “Cosisto* " 

and damages in consequence thereof were occasioned by the — 
negligence and improper navigation of those on board the “f'onis- L J 
ton."

The case of the defendant is that the “Coniston’’ was coming 
up the ship channel with all regulation lights burning brightly, 
and at aliout ten minutes licforc midnight those in charge saw- 
two masthead lights placed vertically and the green light on the 
tug and white lights on the tow coming down the river at a dis­
tance of four or five miles, licaring alsiut one joint off the jort 
low. There was a strong wind from the south south-west bearing 
on the port side of the “Coniston," which was in ballast, and 
high in the water, and was alout mid-channel; the tug and tow- 
appeared to be on the north side of the channel ; the s]>ecd of the 
-Coniston" was alout six knots over the ground. After round­

ing curve No. 2 the lights of the tug am! tow appeared alout two 
points off tile starloard low. Her green and masthead lights 
only were visible and the length of the tow appeared to be 800 feet.
Alout two minutes past midnight, when the tug was apparently 
one mile distant, the “Coniston” gave one signal of two blasts, 
indicating that she would pass the tug starboard to starboard; 
there was ample room and opportunity to do so. The tug made 
no reply to this signal, but when at a distance of about 800 ft. 
the tug suddenly |x>rted her helm, shut in her green light and 
opened her red and immediately thereafter gave a signal of one 
blast. The engines of the “Coniston" were thereupon ordered 
full sjiced astern; she jxirted her helm and gate a signal of one 
blast. The tug passed clear of the “Coniston" on lier port side, 
hut the bow of the barge on the port side of the first pair of barges 
struck the “Coniston’s" port low slightly. The tow was com- 
posed of 10 barges in 8 pairs of 2 each, ^nd its total length exceeded 
000 ft. The barges were not under any control, except that of 
the tug; they had no side lights nor lookout, and each carried one 
white light. The tug had only two masthead lights licsides her 
side lights, and she was in charge of a captain, mate and engineer;
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slip had no lookout, and the engineer was not on duty in the 
engine-room; the “('oniston" was in charge of a licensed pilot, 
two officers were on duty on the bridge, and there was a com­
petent wheelsman and a lookout. The first officer, who had been 
relieved from duty at midnight, was still on the bridge; the» col­
lision was not due to any fault on the part of the “(oniston'’ nor 
of those in control of her. The collision and any damages caused 
thereby were due to the fault of the barges and of the tug for tin- 
following reasons:—(a) The barges “Estella Walron” and “Dor­
othy and Harold" were two of a tow of sixteen canal barges in 
eight tiers of two each, in violation of regulation lti of the port of 
Montreal, which applies to the place where the collision occurred, 
(b) The “Estella Walrod” and “Dorothy and Harold" wen- not 
under control and had no one in charge of helm or rudder. They 
did not carry the regulation lights, having no side lights as required 
by International rule 5, and one white light, in contravention to 
said rule, (c) The “ Estella Walrod " and “ Dorothy and Harold " 
were in tow of a tug employed by them which was improperly 
equip)>ed and did not exhibit the regulation lights in violation of 
art,. 3 of the International Rules, (d) The tow of which the “ Estella 
Walrod" and “Dorothy ami Harold” formed part was over (i(IO 
ft. in length. The tug had only two mast lights. (e) The tug 
which was employed by the “Estella Walrod" and “Dorothy and 
Harold," ami her tow, were on the north side of the channel. She 
was in a position to have passed clear of the “('oniston” starltoard 
to starboard. When the latter was at a distance of alnait a mile 
she gave a two-blast signal, indicating that she would pass star- 
l>oard to starboard. At that time the tug was l>earing al>out two 
points on the “Coniston’s" starboard bow. The tug gave no 
response. At a distance of a!>out 800 feet she improperly ported 
her helm and altered her course to come across the l>ows of the 
“(’oniston," and afterwards gave a one-blast signal. The tug 
did not slacken speed nor allow for the swing of its tow, the last 
three tiers of which were not loaded.

The tug “Virginia" was 115 ft. long, 24 ft. wide, and on the 
occasion of the collision was drawing 11^ ft. She left Sorel early 
on the evening of June 18, 1917, to go down the river through 
I^ke St. Peter with a tow of 10 loaded and 6 light barges. The 
plaintiff's two barges were lashed side by side and were the second
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pair of bargee in the tow. The tow line between the tug and the t
first i>air of barges was 250 ft. long. The bailee were alnmt 100 ft. Lx. C.
long and there was a distance of alxiut 15 ft. between each pair of Waijuid 
barge». The steamer channel through Lake St. Peter is 450 ft. ^ 
wide and is dredged to a depth of 35 ft. The collision hap|x>n<Hi ‘ Conihton.’
at the upper end of a lx»nd in the channel wliich is known as curve u...----
No. 2 turning to the right going down stream about two imints ^ L J
and a quarter. The channel alxne this bend runs in a straight 
reach alx>ut 3 miles, and the reach Ixdow the liend is slightly over 
3 miles in length. When the tug and tow had gone about half 
way through the up|>er reach, the “('oniston” was seen in the 
lower reach. The tug and tow went then in mid-channel and 
went a little to the right-hand, or starlmard, side and continued 
on the south side of the middle of the channel, with the barges in 
tow directly Iwhind the tug. The “(’oniston"’ was then in the 
lower reach IjcIow the l>end. The tug anti tow continued to pro­
ceed down the right-hand, or south, side of the channel, and the 
‘‘('oniston” entered the l>end shewing her masthead and red side­
lights. As the tug approached gas buoy No. 85-L at the lower 
end of the upjier reach the red light of the steamer, which was then 
coming up the liend, was in sight, and, when at a distance of almut 
1,000 ft., the master of the tug saw the ‘‘('oniston” shut out her 
red light and shew her green. The tug immediately gave a signal 
of one blast, got an answer of one blast from the ‘‘('oniston,” and 
then the tug’s helm was put hard a-|K>rt and the red light of the 
steamer came again in view. The tug passed the steamer port to 
port, but the steamer came into collision with the port bow of the 
port barges in the first and second pair of barges alnmt 100 ft. 
up-stream from gas buoy No. 85-L. The master and mate of the 
tug have testified that the tug and tow were in the south, or star- 
loard, part of the channel for at least one mile alxne the place 
where the collision hapi>ened. The tug had gone past gas buoy 
No. 85-L at the moment of the collision, and the impact of the 
collision threw the barges farther south, with the result that the 
whole tow passed over the gas buoy, causing it to lx* extinguished 
and doing other damage to it.

The “Coniston” was a steel screw steamer of 3,544 tons gross,
337 ft. long and 47 ft. beam. According to the evidence of her 
pilot, he saw the green light of the tug about 1 Yi miles away, and
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aliout one point off the port bow of the “Coniston.” The “Conis- 
ton ” was then at the lower end of the liend of the channel abreast 
of gas buoy No. 79-L, and was in mid-ehannel going full spiil. 
The pilot says that as he went up the liend the light of the tug 
narrowed and gradually came directly ahead of him and that the 
“Coniston” was then following the north side of the channel ; he 
gave no signal that he was taking that side of the channel ; the 
wind was on his port side and he thought the tow would be affected 
by it, and he decided to go to the south and gave a signal of two 
blasts and the helm was put to starlioard. The distance between 
the steamer and the tug was then, according to the evidence of the 
pilot, aliout 2,500 to 3,(XX) ft., but the defendant’s preliminary 
act states the distance was aliout one mile. The pilot swears that 
he was opposite gas buoy No. 81-L when he gave two blasts, which 
is very nearly half a mile below the place where the collision hiiji- 
pened. The master, mate and other witnesses on the tug all 
swear the two-blast signal was not heard on the tug. When the 
“Coniston" gave the two-blast signal her helm was put a-starbourd 
and, according to the wheelsman, was kept in that position until 
it was ordered hard a-port. The “Coniston” got no answer to 
her two-blast signal and under the starlioard helm she passeil to 
the south side of the channel. The pilot admits that he had some 
uneasiness liecause lie got no answ ering signal from the tug. When 
the tug and steamer were aliout I ,<XX) ft. apart, the red light of the 
tug came in view and immediately afterwards the tug gave the 
signal of one blast. The pilot swears the tug was then one-quarter 
or one-half point off the starboard liow of the “Coniston.” On 
hearing the signal from the tug, the pilot ordered the helm to he 
put hard a-port and the engines to be put full speed astern. No 
signal was given by the whistle that the engines were going astern. 
The steamer passed the tug opjiosite gas buoy No. 85-L port to 
port. Some of the witnesses say that they almost grazed each 
other, and others say they passed within 15 to 40 ft. According 
to the evidence of those on the tug the steamer passed it with con­
siderable headway, and the pilot says that at the moment of the 
collision the steamer was almost dead in the water.

The first thing to consider in this case is, what rule of naviga­
tion should have been observed by the steamer and tug going up 
and down the channel. The outstanding feature is that the
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dredged steamcr-elianncl in I,ake St. Peter, where the collision 
happened, was unquestionably a narrow channel within the mean­
ing of the regulations for preventing collisions at sea. and that the 
steamer and tow came into collision very near the south side of 
the channel. The "Coniston” came into the south side of the 
channel by reason of having starlioarded her helm when she was 
one mile away from the tug and continuing on her starboard helm 
until her engines were put full speed astern two minute's or two 
minutes and a half, according to the evidence of the chief engineer 
liefore the collision. The plaintiff relies very strongly on the 
"Coniston’s” failure to observe art. 25 of the Collision Regulations 
which reads as follows:—

In narrow channels every steam vessel shall, when it is safe ami practi­
cable, keep to that side of the fair-way or mid-channel which lies on the star- 
hoard aide of such vessel.

It is abundantly proved that the tug and tow (deserved this rule 
and kept well to the south side of the dredged channel. The 
“Coniston” when at a distance of one mile from the tug changed 
her course to port in breach of art. 25. The pilot’s excuse for that 
change of course was that he thought the tug and tow were coming 
down on the north side of the channel and that the wind, which 
was on the steamer’s port l>ow, would affect the tug and tow. 
The “Coniston” was still in the bend of the channel and her pilot 
and officers were not, in my opinion, in as good a position to say 
in what part of the channel the tug and tow w ere as the persons 
on Inard the latter. The evidence of the latter is accepted as 
establishing the fact that the tug and tow were in their own proper 
water to the starboard or south side of the channel and not in the 
north side. If the pilot then honestly believed that the tug and 
tow were coming down on the wrong side of the channel at a dis­
tance of about a mile away, there was nothing which rendered it 
dangerous for the “Coniston” to keep to her own proper side of 
the channel. The wind was light and, according to the evidence 
of the pilot and wheelsman, had no effect upon the steamer. The 
first officer admits that it would have been safe and practicable 
to keep over to the starlxtard side, and safer to keep in mid­
channel, and further on in his evidence he was asked in cross-

CAN.

Kx. C. 

Walrod

ËJL
“Coniston.’

Dep L.J.

examination:—
If you were a mile apart there was still ample time and opj „y for 

both vessels to do the rignt thing, that is, to pass port to port, was .ere not?
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CAN. And he answered:—
Kx. C. Any amount of it then* was.
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■‘C'oNIBTON.”

Art. 25 lays down the rule in imperative terms, that in narrow 
channels, when it is safe and practicable, vessels shall keep to the 
righ^-hund side and jams port to port. It is the duty of those in

Mselennan,
Dep L.J.

charge of vessels to oliserve this rule.
D>rd A1 verst one, C.J., in The Kaiser Wilhelm Her (iro**e ( MM 171, 

7b L.J. A dm. 138 at 141, said:—
I uni disiiosed to think that art. 25, in providing that a vessel «hall keep 

to its sturboard side of the channel, lays down a rule which in to be obeyed 
not merely by one vessel as regards another, but, so far as practicable, 
absolutely and in all circumstances. Hut, however that may be, I have no 
doubt that where, as here, there are two vessels, each vessel, us soon as she 
knows by the other’s lights that the other is in motion and what her course 
is, is bound to comply with art. 25 and keep to the starboard side of the 
channel.

My assessors advise me that: (1) After the “Coniston" 
arrived at the lower end of the bend of curve No. 2 in mid-channel, 
with the approaching tug and tow clearly in view above the bend, 
it was safe and practiacble for the "Coniston" to have kept to 
the stallHiard side of the channel as she proceeded up stream 
through the liend; (2) that the tug did nothing which made it 
unsafe or inqwHsible for the vessels to have passed port to port, 
ami (3) that there was no danger of collision when the “(’oniston" 
star!M>anled her helm and went to port, but that danger of col­
lision arose later. This advice is in accord with my own judg­
ment.

The law relating to the Rule of the Road at Sea, by Smith, at 
p. 222, observe»:—

Starboarding in a narrow channel in order to avert collision with an 
approaching vceeel w ill very rarely be a proper manœuvre. A vessel in her 
right water is justified in assiuning that a vessel approaching on the same side 
of the channel will cross over to her own right side.

In considering the right to depart from a rule requiring a steamer 
when approaching another ship so as to involve risk of collision to 
slacken her speed or stop or reverse if necessary, Rowen, L.J., in 
The Henan* (1883), 5 Asp. M.C. 171 at 174, said:—

I am of opinion that departure from art. 18 is justified when such de­
parture is the one chance still left of avoiding danger which otherwise is 
inevitable.

In the case of The ClyHach (1884), 5 Asp. M.C. 330, the narrow 
channel rule wtis applied. A steamer was going into Falmouth
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harltour on tlu* wrong side of the vlmnncl. Butt. .1.. at p. 337.

Her own captain «ays that he Haw the lights of the “Clydach" coining 
out of the harlaMir somewhat more than a |K>int on his starboard bow and 
about a mile distant. What was his duty under those circumstances? His 
ini|ierative duty was to keep to the starboard side of the channel. There is “Coniston." 
only one way in which he could excuse his depart lire from follow ing t hat course, MirlnnM- 
i.c., by shewing that under the circumstances it was not safe and practicable Dep. L.J. 
for him to obey the rule.

In The Kaiser Wilhelm tier (irosse. already cited, a collision 
hap|X‘ncd just outside of the entrance of Cherltourg harbour, 
w here the entrance is about half a mile wide, and t he out coining 
steamer was held liable for the collision because* she improperly 
start warded her helm and attempted to pass out on the wrong 
side across the bows of an inbound steamer. A similar non- 
olwervancc of the rule was held to earn- with it liability in damages 
in The Tecutnmh (1905), 10 Can. Kx. 44 and 149; H. «V Ü. Xav.
Co. v. Cape Union (1900), 70 L..1. Adm. 14; Turret Steamship 
Co. v. Jenks, C.R. [1907] A.C. 472; llriple v. Montcalm, C.R.
[1913) A.C. 472: Bonham v. The Honorera (1910), 32 D.L.R. 190;
54 Can. S.C.It. 51.

I find, therefore, that the “Coniston” acted wrongfully in 
leaving her own side of the channel and going over to the port 
side into the water of the tug and tow. There was no danger of 
collision nor any other circumstances which would justify her 
conduct.

My assessors advise ne that, if the pilot on the “Coniston” 
thought that the tug and tow were coming down the north side 
of the channel above the liend, good seamanship and prudent 
navigation would require the “Collision” to stop or moderate 
her speed liefore entering or while proceeding up the. liend.

The plaintiff urged as part of his case that the “Coniston” 
should have permitted the tug and tow to have passed the liend 
before she went up, that her speed was excessive and that the 
order to reduce speed was given too late. The current down the 
stream was alxiut 2x/z to 3 miles an hoir and I tearing obliquely 
across the channel to the south. The “Coniston” continued at 
full speed under its starlniard helm until she had arrived quite 
close to the buoys marking the south side of the channel, about 
1.000 ft. from the tug, which was then one-quarter or one-half

CAN.
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CAN. |H»int off the starlxmrd lx>w of the “Coniston.” As the ste:un i
Ex. C. had proeecded for three or four minutes under a starboard helm

Walkod
s!s.

“CONISTON.’1

and at the end of that time had the tug a quarter or half a point 
off her starUmrd bow, it is quite apparent she was attempting t«.

' cross the lx>ws of the tug into the water of the tug ami at full
Maelemum. 
Dep L J

speed. The advice of my assessors is shewn hv the following 
questions and answers:—

Q. Should the ‘Coniston” have stopped or slowed up when she got no 
answer to her two-blast signal? A. Yes, when the “Coniston” got no answe r 
she should have stopped and navigated with caution.

Q. Was it in accordance with good seamanship for the “Coniston" to 
have continued at full s|ieed with her helm a-starboard until after the tug 
had given the one-blast signal when the “Coniston’»” helm was put hnr<! 
a-port and her engines were ordered full s|)eed astern? A. No.

Q. Did the speed of the “Coniston” before she put her engines full spw<l 
astern contribute to the collison? A. Yes.

Q. Was the order to put the engines of the “Coniston” full speed astern 
given too late? A. Yes.

The pilot admit# he had some misgivings when he got no 
answering signal from the tug after he gave the two-blast signal 
and put the “Coniston s" helm to starboard, but he kept on 
under full speed. In the ease of The Earl of Ijonsdale, Cook's 
Adm. Rep. 153 and 163, the Privy Council confirmed the decision 
of the late Mr. Justice Stuart, where it was held that where a 
steamship ascending the river, before entering a narrow and 
difficult channel, observed a tug approaching with a train of 
vessels behind her and did not stop or slacken sjieed, and where 
she subsequently collided with the tug and tow, the steamer was 
to blame for not stopping lie fore entering the channel. Similar 
principles were followed in The Talabot (1800), 6 Asp. M.C. 602. 
The Norwalk (1909), 12 Can. Ex. 434 and 459, and The Bzardian. 
[1911] P. 92.

The failure of the “Coniston” to moderate her speed ami 
navigate the l)end with caution appears to have l>een a departure 
from the rules of good seamanship, if not a breach of any positive 
regulation, when it is considered that the tug was hampered with 
its tow and the “Coniston” was unincumbered, light, quickly 
responsive to her helm, with the current against her, making it 
an easy matter to hold her head against the stream or turn in 
cither direction. It was a neglect on the part, of the “Coniston" 
of precautions required by the ordinary practice of seamanship 
which contributed to the collision. Some ol>scrvation8 by Ix»nl
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Kings'lown, in delivering the judgment of the Privy Council in 
The Independence (1861), Lush, 270 at 278, are applicable to this 
vase:—

A ntearner uiiinrumlx'ml is nearly in<l<‘|M-inlent of the wind. She can 
turn out of her course, and turn into it again, with little difficult y or ineon-
venience. She can slacken or increase her sliced, stop or reverse her engines, ___
and can move in one direction or the other with the utmost facility. She Mnolmau,
is, therefore, with reason, considered bound to give way to a sailing vessel ^ LJ|
close hauled, which is less subject to control and less manageable. Hut a
steamer with a ship in tow is in a very different situation. She is not in
anything like the same degree the mistress of her own motions; she is under
the control of and has to consider the ship to which she is attached, and of
which, as their Lordshi|w observed in the case of The Clcadon (1KOO), Lush.
158, “She may for many purposes be considered as a part, the motive power 
being in the steamer, and 1 he governing power in the ship towed." She cannot 
by stopping or reversing her engines, at once stop or back the ship which is 
following her. By slipping aside out of the way of an approaching vessel. 
bIic cannot at once, and with the same rapidity, draw out of the way the ship 
to which she is attached, it may lie by a hawser of considerable length —in this 
case of about 50 fathoms—and the very movement which sends the tug out 
of danger may bring the ship to which she is attached into it.

Counsel for defendant submitted that even if the “Collision" 
was wrong in crossing over to the south side of the channel, the 
tug could have avoided the collision by passing tin* steamer star- 
Ixianl to starboard, but that instead of doing so the tug ported 
her helm and caused the collision. As has already lieen pointed 
out, when the tug put her helm hard a-port she was then one- 
quarter or one-half point off the starboard 1m>\v of the ‘‘Collision." 
or in other words, almost dead ahead at a distance of alwmt 1,000 
ft. The tug was then well to the south side of the channel. As 
this is a question of navigation, I asked my assessors :

Wus the master of the tug justified in putting her helm hunt a-port when 
he saw the “Coniston" close her red light and o|Mm her green light at a dis­
tance of about 1,000 ft.?
And they answered in the affirmative, and further advised me 
that the tug could not have done anything else to have avoided 
the collision, and that the “Coniston,” by the exercise of reason­
able rare and skill, eould have avoided it. The dangerous situa­
tion which the tug had to face when the “Coniston" closed her 
red light and opened her green was the direct result of the “Collis­
ion's” delilierate art in crossing to the south side of the channel 
into the water of the tug. In my opinion, it was the inqierative 
duty of the tug to oliey the rule contained in art. 25 of the (Collision

30—45 D.L.R.
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Regulations, and the master of the tug endeavoured to carry out 
that rule by putting the helm hard a-i>ort. The situation which 
then arose was entirely brought about by the improper navigation 
of the “Coniston.” The master of the tug did what he con­
sidered the Ix’st thing possible, and in doing so obeyed art. 25. 
The Pekin (1897), 8 Asp. M.C. 307.

The Privy Council, in the case of The Nor (1873), 2 Asp. M. ( . 
204, held that a vessel which having jierformed her own duty, is 
thrown into immediate danger of collision by the wrongful act of 
another is not to lie held liable if at that moment she adopts :i 
wrong manœuvre. This principle was followed in the Court of 
Appeal in the case of The Bywell Castle (1879), 4 Asp. M. C. 207, 
and later by the House of Ivords in The Tasmania v. The City of 
Corinth (1890), (i Asp. M. C. 517, where Ixml Herschell saiil. 
p. 518:—

In estimating the conduct of the master, it must be remembered that it 
was the gross negligence of the other vesssel which placed him suddenly in 
the difficult position of having to judge when he was justified in departing 
from the rule, and what manœuvre he ought to adopt. In the case of The 
Bywell Castle, supra, Brett, L.J., said : “I am clearly of opinion that when 
one ship, by her wrongful act, suddenly puts another ship into a difficulty of 
this kind, we cannot expect the same amount of skill as we should under other 
circumstances. Any court ought to make the very greatest allowance for a 
captain or pilot suddenly put into such difficult circumstances, and the court 
ought not, in fairness and justice to him, to require perfect nerve and presence 
of mind enabling him to do the best thing possible.” With this I entirely 
agree, though, of course, the application of the principle laid down must vary 
according to the circumstances.

This principle1 has since l)een followed in the Admiralty 
Division by Bargrave Deane, J., in The Huntsman, 104 L.T. tfifi. 
where he said:

Some latitude must be allowed to the officer of a stand-on ship who is 
clearly doing his utmost in a position of difficulty caused by bad navigation 
of those in charge of a giving-way ship.

I am, therefore, of opinion that the tug is not to blame for 
having put her helm hard a-port, ami t hat in doing so her master 
did everything |H»ssible to avoid the collision.

The infringement of the regulations by the tug in regard to 
the absence of side-lights on the barges and with regard to the 
lights on the tug not shewing the length of the tow places the 
burden of proof upon the plaintiff, the employer of the tug, to 
establish that this infringement could not by any possibility have 
contributed to the collision. Evidence was given at the trial of a
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custom or practice of <iaiml bargee in tow currying only a white CAW# 
light and no side lights. This practice appears to lie in use on Ex. C.
the river, but it cannot override the Collision Regulations. In this Wai.hoo

case when the pilot and officers of the “( oniston" saw the lights *•
of the tug and tow, they knew at once what they were meeting “Coniston.” 
ami they should have taken precautions accordingly. The collis- ..
ion was with the first and second pair of barges and tin barges °*9 LJ 
behind these escaped. Had the barges in the forward part escaped 
ami the collision lwen with those at the after-end of the tow, there 
might lie ground to say that the length of the tow had something 
to do with the collision, and in that case the court would have to 
try the question of fact whether the infringement could by any 
possibility have contributed to the accident. The collision here 
having happened at the head of the tow, I hold that the infringe­
ment as to al)sencc of the prescribed lights and the length of the 
tow could not by any |K»sgihility have contributed to the collision, 
and following the rule laid down in the case of Fanny M. Carvill,
1 exonerate the tug and the plaintiff from all blame in that con­
nection.

I am, therefore, of opinion that the collision resulted from the 
failure of the “('oniston” to olwerve art. 25 of the Collision 
Regulations, from excessive speed and failure to navigate the 
l»end in the channel with proper caution. There is no blame 
imputable to the tug or the plaintiff.

There will l>e judgment for the plaintiff for the damages sus­
tained and for costs, with a reference to the deputy district 
registrar to assess t he damages.

Judymcnt for plaintiff.

FITZ RANDOLPH v. FITZ RANDOLPH N- B.
Sew Brunswick Supreme Court, Ap/teal Division, llazen, C.J., McKeown, u q 

C.J.K.B.D., and (trimmer, J. February 14, 1919.

Divorce and separation (5 II—5)—Jury—Provincial Couar—B.N.A.
Act—Provincial legislation—Validity or.

The procedure in the Court of Divorce and Matrimonial Causes is civil 
rather than criminal and the Court is in the category of a provincial 
Court; under sec. 92 (14) of the B.N.A. Act the regulation of such Court 
is within the jurisdiction of the provincial legislature, and secs. 20 to 30 
of c. 115C.8.N.B., 1903, which provide for the summoning of a jury in 
divorce cases are intra vires, although not contained in the original Act 
creating the Court, and passed since Confederation.

(See also 41 D.L.R. 739.)

2
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Randolph.

MeKeowD, CJ.

Appeal by defendant from judgment of Crocket, J., Judge 
of tbo Court of Divorce and Matrimonial Causes, refusing 
application of defendant for a jury in an action in the, said 
court.

The judgment of the court was delivered by
McKkown, C. J. -This is an appeal from a decision of the 

Court of Divorce and Matrimonial Causes in an application 
made by the defendant to have the contested matters of fact 
in this suit déterminai by the verdict of a jury. The cause 
was noticed for trial at the last sitting of the Divorce Court, 
and on behalf of the defendant an application for an order for 
venire was duly made. The procedure concerning the matter 
in dispute is contained in c. 115, C.S.N.B. (1903), being the Act 
respecting the Court of Divorce and Matrimonial Causes. Ss. 26 
to 30 inclusive provide for the summoning of a jury as required 
by the defendant herein, and as far as the wording of the chapter 
goes, the defendant is quite within her rights. It was contended, 
however, on behalf of the plaintiff, that the above noted sections 
of the Act arc ultra vins of the legislature of New Brunswick, 
and in a considered judgment the judge of the court, below has 
upheld the plaintiff's contention and refused the application 
No question concerning the construction of the Act is involved 
The legislature has assumed to deal with the subject, and has 
effectively done so. assuming that it has not over-stepped its 
powers.

In the distribution of legislative jurisdiction set forth in the 
B.N.A. Act, it is provided by s. 91 that the exclusive legislative 
authority of the Parliament of Canada extends to the subjtMt 
of “Marriage and Divorce”—see clause 26, s. 91. S. 92 of the 
same Act provides that in each province the legislature may 
exclusively make laws in relation to

the administrai ion of justice in the province including the constitution, 
maintenance and organization of provincial courts, both of civil and criminal 
jurisdiction, and including procedure m civil matters in those courts, 
see clause 14, s. 92. The question before this court is:—Docs 
the application made by the defendant in this matter come under 
the provision of s. 91, or is it to be regarded as a matter of 
procedure in a provincial court as provided by s. 92. The view 
entertained from the court appealed from is, that the provisions
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of c. 115, C.8.N.B. (1903), above indicated, touch the question 
of '4Marriage and Divorce” as the same is involved in s. 91. The 
New Brunswick Court of Divorce and Matrimonial Causes was 
created by the Act of Assembly, 23 Viet. (1860) c. 37, and there 
was no provision for a jury in the Act as originally passed. 
By s. 2 thereof, provision was made for the appointment of one 
of the Judges of the Supreme Court of the province to be Judge 
of the said Court of Divorce and Matrimonial Causes, and to 
the judge so appointed then1 was given “power and authority 
to hear and determine all causes and matters cognizable therein, 
subject to appeal” os thereinafter directed. No question is 
raised as to the power of the provincial legislature to make 
whatever laws it pleased upon this subject before Confederation, 
and if provision for a jury had been contained i i the Act 
passed in I860, the power of the legislature in that regard could 
not have been questioned, at least upon the grounds urged in 
the present case. The sections, the validity of which are 
challenged, were passed in the year 1902, and the provisions 
thereof have hereinbefore lain dormant, for no litigant has pre­
viously asked that a jury lie summoned to try his case in the 
divorce court. Inasmuch as the present is the first application 
ever made under the sections in question, and as the validity 
thereof has been sharply challenged by the plaintiff, no other 
course was open to the judge of the court below, but to deal 
with the question so raised. We have the benefit of his views, 
elaborated in a (to me) instructive judgment, in which he 
lias arrived at the conclusion that the plaintiff's contention is 
right. He has expressed regret at the delay necessarily occa­
sion's! by the application, and remarks that:—

N. B.

8. C.

Handolch
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Mckeowi, CJ-

Iii view, however, of the doubt 1 have felt regarding the count nationality 
of these proceeiUngs, which though enacted over III yearn ago have never 
Urn acted u|mui, and the nerioua and far-reaching effect which the granting of 
any invalid decree of divorce from the |*»int, of matrimony may carry, 1 felt 
that More this cause should lie tried again under provisions never before 
recognized hv the court, it was my duty, in the interest of the partie* them- 
wives, a* well a* in the intercut of all future liugaiit* in thi* court, to have 
derided the quest ion which the application involved, so far as it may lie 
derided in this court, leaving the defendant, if (he is not satisfied with the 
•hrision, to her np|ien! as provided by the Divorce and Matrimonial (’suae* 
Act
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In my opinion, no other course was open to the judge. Thi 
sections in question were formally enacted by the legislature of 
the province and the defendant certainly has the right to put 
them to the test. On being so questioned, it was the duty of 
the court appealed from to express its views upon the question 
raised. The delay consequent upon the determination of the 
point involved, is not a matter which any of the courts are in a 
position to avoid, and for which they are certainly not re- 
sponsible.

The argument on behalf of the plaintiff is, that prior to 
the enactments of the year 1902, the full power of disposition 
of a cause before the Divorce Court rested in the hands of the 
judge; it was his duty and privilege not only to preside over 
the court and direct its proceedings, but to decide all disputed 
questions of fact; that by the provisions of the sections in 
question, the present power and authority of the judge in re­
spect to suits before him in such court, have been altered; by 
such alteration he has been shorn of his powers as a judge of 
the farts involved, and it is contended that any enactment which 
so affects the method of administration of justice ipso facto 
affects the matter of divorce within the meaning of the B.N.A. 
Act, s. 91, clause 26. Remembering that the question of mar­
riage and divorce is exclusively within the authority of the 
Dominion parliament the conclusion has been arrived at that 
the sections in question are ultra vires, and it is also argued that 
clause 14 of s. 92. passing over the administration of justice 
in each province and the procedure in civil matters in pm- 
vinciai courts, does not extend to the divorce court, which 
wholly and completely deals with a subject assigned exclusively 
to the Dominion parliament and with nothing else.

In his entire argument, plaintiff’s counsel takes his stand 
upon the contention that the regulation or alteration of tin 
procedure in the New Brunswick Divorce Court affects the law 
of divorce, a subject concerning which only tho Dominion 
parliament has the right to speak. The matter has been pre­
sented from different standpoints, but it all comes back to the 
same question. It has been urged that the legislation objected 
to docs not fall under s. 92 of the B.N.A. Act, because tin
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divorce court i« not a provincial tribunal, but one of a apeeial 
and peculiar juriadietion, the aubjecta therein dealt with not 
being cognizable in the civil or criminal courte of the. province, 
and it ia to be regarded aa a federal court of limited juriadietion. 
And. it ia further argued, even if it be a provincial court, and 
the enactmenta in queation fall within a. 92 aforeaaid, they muat 
be coneidered invalid because the subject matter of the con­
tested legislation falls also within clause 26 of a. 91 ; also 
becuuac of the non obstante clause of a. 91, and the fact that 
cluuae 26 thereof deals with a specific particular aul ,cct, viz:— 
"Marriage and Divorce,” whereas clause 14 of a. 92 1ms to do 
with a large general elans from which anything affecting mar­
riage and divorce muat lie considered to be excluded.

It ia not necessary, I think, to further elaborate the con­
tentions submitted on plaintiff's behalf. I have enumerated 
the above so that none of them may seem to have been overlooked. 
In my view, with the exception of one phase of the matter to 
be noted hereafter, they all come back to the one principal 
quietion:—Whether the provincial legislation of 1902 now before 
us, affects the subject matter of “Marriage and Divorce” in 
the sense in which the expression is used in the H N.A. Act, 
». 91 (26),

1 think in the first place that there is no contradiction or 
«infusion in regard to item 26 of s. 91 and item 14 of s. 92 of 
the B.N.A. Act. The former speaks of “Marriage and Divorce." 
The latter speaks of the administration of justice and the 
procedure in civil matters. It is perfectly obvious that our 
provincial legislature has now nothing to do with the causes 
for which a divorce can be granted in New Brunswick. Because 
the Dominion parliament, notwithstanding its present exclusive 
jurisdiction over the subject, has not spoken upon the question 
at all, it consequently follows that the statutory causes for 
divorce in New Brunswick law as enacted prior to 1867 stand 
unimpaired and in full effect. See s. 129 of the B.N.A. Act. 
The causes for which divorce is granted within this province 
were settled upon and enacted by the provincial legislature long 
Iwfore Confederation. It would be open to the Dominion 
parliament to enact another set of causes for divorce or to repeal
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*n<l abolish the Now Brunswick law in that regard if it ahould 
«» fit to do no. It is well known that the Dominion parliament 
has not seen fit to exerviee any of its powers touching the 

KAKDoi.r« <|umtion of marriage and divorce. Although it has the ex- 
Kit* elusive authority under the B.X.A. Art to deal with this very 

HakdoU'm. j,„port,nt Hubjeet. it has left the whole question just when 

c-*- it stood at Confederation, and in that particular it is must 
important to bear in mind as. 129 and KM) of the B.N.A. Art :

8. 120. Kxoept us otherwise provide» I by this Art, nil laws in force in 
Caiiadii, Nova Scotia or New Brunswick at the Vnion, and nil courts of civil 
anti criminal jurisdiction, and all legal commissions, (towers and authorities, 
anti all officers, judicial, administrative ami ministerial, existing therein at 
t he Union, shall continue in Ontario, Queliee. Nova .Scotia anti New Brunswick 
respectively, as if the Union had not been made; subject, nevertheless (except 
with respect to such us are enacted by or exist under .Vets of the Parliament 
of Great Britain or of the Parliament of the United Kingdom of Great Britain 
ami Ireland), to be repealed, ulmlished or altered by the Parliament of Canada, 
or by the legislature of the respective province, according to the authority 
ot the parliament or of that legislature under this Act.

8. 130. Until the Parliament of Canada otherwise provides all officer* 
of the several provinces, having duties to discharge in relation to matter* 
other than those coming within the classes of subjects by this Art assigne.I 
exclusively to tin* Legislatures of tin- Provinces, shall be officers of Canada 
ami shall continue to discharge the duties of their respective offices under ihe 
same liabilities, res|>onsihilities ami penalties as if the Union had not lieen 
made.

I think that the effect of the two sections above quoted, as 
far as they bear upon the matter agitated here, is that the 
divorce law of New Brunswick stands, subject to appeal, aboli­
tion or alteration by the Parliament of Canada, and that the 
Court of Divorce and Matrimonial fauses also continues to 
exist for the due and proper execution of the New Brunswick 
divorce law. It would be competent, in my opinion, for the 
Dominion parliament to set up a Canadian divorce tribunal 
for the purpose of the execution of a Canadian divorce law ap­
plicable to the whole Dominion. This latter course not having 
been taken, everything stands as it did just before Confederal inn. 
and our Court of Divorce and Matrimonial Causes, which was 
called into existence by a provincial Act, and whose procédure 
is direeled by such Act, continue* to sit for the execution of a 
divorce law made by the legislature of our own province, 
constantly overshadowed however, by the powibility of the
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Dominion parliament at any time terminating both the New 
Brunswick divorce court and the laws which it site to enforce, 
by legislation on the part of such parliament affinding the 
subject matter of marriage and divorce, and by the establishment 
of a divorce court under the provisions of such Dominion Act. 
Now the abstract question of marriage and divorce is one thing, 
and the procedure necessary for effecting either a marriage 
or divorce is another thing altogether. To' effect the latter, 
there must be a court regulated by some authority and subject 
to some jurisdiction. It is pointed out by the judge of the 
court below that it would be futile for the Dominion parliament 
to pass upon the subject of marriage and divorce without creat­
ing a court to carry out such law. To tny mind, the view of 
the judge in that regard is absolutely sound, and it seems to 
me to carry with it the conclusion, that for the Dominion 
parliament to assume to make laws with reference to the pro­
cedure in a provincial divorce court, before it made any pro­
nouncement on the subject of marriage and divorce, is 
premature. The plaintiff’s contention is, that although the 
Dominion parliament has ignored the whole subject, and left 
the matter to Ik* dealt with in this province under an existing 
law and by an existing court, it (the Dominion parliament) 
nevertheless, must legislate for any change in the procedure 
affecting such court.

The relationship between various clauses of ss. 91 and 92 of 
the B.N.A. Act has been frequently commented upon by various 
courts of Canada, a* well as by the Judicial Committee of the 
Privy Council. We are not without light as to the method of 
approach in considering such matters, and I think the judgment 
in the case of CUizeas Insurance Co. of Canada v. Carsons 
11881), 7 App.Cas. !Mi, may well be kept in mind. Two actions 
were involved in that appeal, the first being to recover a sum 
secured by a certain policy of insurance. The defence set up 
was non-disclosure of previous insurance, which was alleged 
to he (a) a breach of the conditions endorsed on the policy, 
and (b) a breach of statutory conditions prescribed by the 
legislature of Ontario. The second case was an action on an 
interim receipt to recover insurance and the questions raised
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were similar in effect to those raised in the first action. The 
judgment of the Committee was given by Sir Montague Smith 
who at p. 104 says:—

Hie most important question in l oth appeals is one of those, already 
numerous, which have arisen upon the provisions of the B.N.A. Act, lRf.7, 
relating to the distribution of legislative powers between the Parliament of 
Canada and the legislatures of the provinces, and, owing to the very general 
language in which some of these lowers are descrilod, the question is one of 
considerable difficulty. Their lordships pnqose to deal with it lofure 
approaching the facts on which the particular questions in the actions de|iend.

After Belting out the ss. 91 and 92 of the B.N.A. Act the 
judge goes on to Bay at p. 107 :—

The scheme of this legislation, as expressed in the first branch of s. VI 
is to give to the Dominion parliament authority to make laws for the good 
government of Canot la in all matters not coming within the classes of subjects 
assigned exclusively to the provincial legislature. If s. 91 had stopped here, 
and if the classes of subjects enumerated in s. 92 had been altogether distinct 
and different from those in s. 91, no conflict of legislative authority could 
have arisen. The provincial legislatures would have had exclusive legislative 
power over the sixteen classes of subjects assigned to them, and the Dominion 
Parliament exclusive power over all other matters relating to the good govern­
ment of Canada. But it must have been foreseen that this sharp and definite 
distinction had not been and could not lie attained, and that some of the 
classes of subjects assigned to the provincial legislatures unavoidably ran 
into and were embraced by some of the enumerated classes of subjects in 
s. 91 ; hence an endeavour ap|tears to have Iteen made to provide for cases <if 
apparent conflict ; and It would seem that with this object it was declared in 
the second branch of s. 91, “for greater certainty, but not so as to restrict 
the generality of the foregoing terms of this section," that (notwithstanding 
anything in the Act) the exclusive legislative authority of the Parliament of 
Canada should extend to all matters coming within the classes of subjects 
enumerated in that section. With the same object, apparently, the paragraph 
at the end of s. 91 was introduced, though it may lie observed that this para­
graph applies in its grammatical construction only to No. 16 of s. 92.

Notwithstanding this endeavour to give pre-eminence to the Dominion 
parliament in cases of a conflict of powers, it is obvious that in some cases 
where this apparent conflict exists, the legislature could not liave intended 
that the powers exclusively assigned to the provincial legislature should be 
alworlied in those given to the Dominion parliament. Take as one instance 
the subject “marnage ami divorce," contained in the enumeration of subjects 
in s. 91; it is evident that solemnization of marriage would come within t1 is 
general description; yet “solemnization of marriage in the province is 
enumerated among the classes of subjects in s. 92, and no one can doubt, 
notwithstanding the general language of s. 91, that this subject is still witlun
the exclusive authority of the legislatures of the provinces. . . . With
regard to certain classes of subjects, therefore, generally described in s. VI, 
legislative power may reside as to some matters falling within the general 
description of these subjects in the legislatures of the provinces. In these
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,.IUte8, it is the duty of the courte, however difficult it may Im*. to ascertain in 
what degree, and to what extent, authority to deal with matters fulling within 
these classes of subjects exists in each legislature, and to define, in the parti­
cular case before them, the limits of their respective powers. It could not 
have lieen tin» intention that a conflict should exist ; and, in order to prevent 
such a result, the two sections must be read together, and the language of 
one interpreted, and, where necessary, modified by that of the other. In 
tliis way it may, in most cases, lie found |Missible to arrive at a reasonable and 
practical construction of the language of the sections, so as to reconcile the 
respective powers they contain, ami give effect to all of them. In |»cr- 
forming this difficult duty it will Ik- a wise course for those on whom it is 
thrown, to decide each case which arises as best they can, without entering 
more largely upon an interpretation of the statute than is net cssary for the 
decision of the particular question in hand.

It will be observed in the above extract that the judge 
instances the subject of marriage and divorce in illustration of 
the principle which lie lays down and points to the fact that 
“solemnization of marriage” is unquestionably in the hands 
of the provincial legislature notwithstanding that “marriage 
and divorce” are allocated to the Dominion parliament. 
Recognizing this distinction with reference to marriage and the 
proceedings which are called “solemnization of marriage,” 
how can we avoid recognition of a distinction between divorce 
and the court procedure which amounts to solemnization of 
divorce—if I may use such a term? The formation of the 
contractual tic of marriage (t.e., the solemnization of marriage), 
calls for certain rites and ceremonies concerning all of which 
the provincial legislature has to do. It (the provincial legis­
lature) determines by whom the ceremony shall be performed, 
the method of its performance, the number of witnesses necessary, 
as well as all other requisites; and the proper observance and 
carrying out of all these statutory requirements results in 
marriage. On the other hand, the proper observance and carry­
ing out of certain other procedure in the proper court results in 
divorce; such procedure does not, in the least, touch or affect 
the merits of the cause of the matter of the action itself; it 
has nothing to do with the causes for which a divorce may be 
granted. It is clearly pointed out in the judgment of the court 
appealed from that divorce being the dissolution of a contract 
must be effected by a court. Solemnization of marriage docs not 
touch the subject of marriage so as to create any coL.sion

•S37

N. B.
S. <’.

Randolph

Randolph.

Mrhcown. C.J.



538 Dominion Law Reports. [45 DXJt.

between 88. 91 and 92 in that particular. How then can it be 
8. C. argued that the court procedure with reference to untieing the 

marital knot touches the question of divorce in itself! In other 
Kamxm.i-h wonls, if the procedure involved in the solemnization of mar 

Kite riage (t.e., the tieing of the marriage knot) cannot be held to 
Randolph. infPingC upon the matter of marriage within the meaning of 

MeKeowB. cj. h. 91 (26), how can the procedure with reference to the untieing 
of such knot, l>e held to touch the subject of divorce as referred 
to in the same sub-section? Sir Montague Smith in the quota­
tion above made says :—

“Sulei11taxation of marriage in the province" is enumerated among the 
classes of subjects in s. 92, no one van doubt notwitlwt finding the general 
language of s. 91. that this subject is still within the exclusive authority of 
the legislatures of the provinces.

In the case of Harvey v. Farnie (1880), L.R. 6 1M). 35.
( 'otton, L.J., says at p. 47 :—

The word "marriage" is used in two senses. It may mean the solemnity 
by which two |wrsons an* joined together in wedlock, or it may mean their 
status when they have been so joined.

It is obvious that the word is used in the latter sense in the 
B.N.A. Act, s. 91 (26). In this interpretation, marriage in 
itself is one thing, the procedure by which the contractual tie is 
formed is quite another thing. The former belongs to s. 91 (26), 
the latter to h. 92 (12). In my view, divorce as spoken of in 91 
(26) is a thing distinct in itself from the procedure by which the 
marriage contract is annulled. Such procedure, I think, is 
provided for by a. 129 and s. 92 (14).

In the case of Walts v. Walts, 11908] A.C. 573, the powers 
of the provinces in such matters was under consideration. The 
Supreme Court of British Columbia in the case of “S.” v. “.s'.”
( 1877), 1 B.C.R. 25, held, the Chief Justice dissenting, that 
jurisdiction to grant divorce decrees exists in the Supreme Court 
of that province, and could be exereiwd by a single judge. Not­
withstanding such decision, Clement. J.. refused a decree on the 
ground that the Supreme Court had not the power referred to, 
although in a later case the appeal court had followed the de­
cision of “âS.” v. “S.” In 1908, the case of Sh< ppard v. Sheppard 
13 B.C.R. 486, was before Mr. Justice Martin of British 
Columbia, who adhered to the views expressed by the full bench,
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repudiating Clement, J.'e view, and with the dceided eases in 
this condition, the ease of Watt» v. Watt», above referred to, was 
carried to the Judicial Committee of the Privy Council. Lord 
Collins in delivering judgment of the Judicial Committee says 
at p. 579:

In the o|>inion of their Lordithiiwt, the reason» given in the judgment of 
Gray and Creaae. JJ., in 8. v. 8., together with the recent critical survey of the 
ultimate situation by Martin, J., in Sheppard v. Sheppard. places the question 
beyond discussion ; ami it seems to their I»rdshi|w, with all deference to 
Clement, J., that his opinion to the contrary cannot Ik* supported.

The reasoning of Martin, #1.. ho favorably commented upon 
by the Committee is contained in 13 B.C.R. 486. At page 518- 
519 the judge observes:—

N. B.
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The fact tliat it may l>e said that the Parliament of Canada can, since 
the Union, alone, in one sense, legislate on matters relating to divorce, and 
might if it saw fit, take away such a jurisdiction from the courts of a province, 
does not in the least detract from the significance of the declaration of the 
legislature of a province us to the applicability of Knglish laws to its own 
residents and circumstances.

Moreover, while on the one hand it is t rue t hat I he legislat urc of a province 
has no power to legislate in divorce matters so far as expanding or contracting 
the jurisdiction in that roqicct possessed by its courts l»efore the Union, yet 
on the other hand it is equally true that the court itself has inherent power 
to make rules regulating its procedure and that power the provincial legislature 
ran take from it in divorce matters as it has in all other matters in this court, 
and, therefore, may in this sense, legislate by rules of court or otherwise 
respecting the regulation of the procedure by which the unalterable A rite-l ’mon 
jurisdiction may tee exercised.

1 have taken the liberty of italicising the concluding part of 
the above quotation, which bears directly, and to my mind con­
clusively, upon the point at issue. The plaintiff's counsel press­
ed upon the court the view that the observations of Martin, J., 
were only dicta and were not necessarily involved in the de­
termination of the matter at issue. One must agree that re­
marks by different members of the court upon matters not 
essentially involved in the discussion, arc not to be taken as 
conclusive concerning the subject dealt with, but having regard 
Vo the several matters before the B. C. courts, and the contra­
dictory decisions which had there been given, and having regard 
to the fact that the whole subject was under discussion before 
the Judicial Committee of the Privy Council, which expressed 
unqualified approval of Martin, J.’s survey of the situation,



-KV}

45 DX.R.Dominion Law Report*.

Randolph

Randolph

I think that the observations of the judge under, consideration 
aiv more than dicta, and should be regarded as authoritative. 
Whether this is so or not, I feel compelled to say with the utmost 
deference to the court below that, in my view, the observations 
of Martin, J. state the law with accuracy and precision. There 
is, it seems to me, a very clear distinction between the subject 

•CJ- matter of divorce and the procedure by which a divorce may be 
obtained. 1 cannot conclude that an alteration in such procedure 
such as the one now before us affects the law of divorce. The 
latter, to my mind, involves the causes for which a divorce is 
granted, whether the separation be a vinculo or a me two et tkoro, 
while the procedure brings to one’s mind the idea of a court 
clothed with authority in that regard. Whether such court con­
sisted of one judge or a greater number does not affect the law 
of divorce in itself. I respectfully concur in the decision of Kinq 
v. King ( 1904). 37 X.K.R, 204; such decision being that an amend­
ment altering the quorum of a court of appeal that might sit 
in divorce matters was within the jurisdiction of the local legis­
lature. Neither, in my view, is the law of divorce affecteu by 
an enactment that the facts at issue may be settled by a jury 
instead of by a judge. While no litigant in our divorce court 
has ever invoked the assistance of a jury, thereby assuming tIn­
validity of such enactment, yet the powers given to the court 
by the same Act have been exercised without question by t in­
different judges in the matter of establishment of rules of court 
covering important matters; and the court has not infrequently 
refused to hear petitions unless accompanied by affidavits fol­
lowing the rules made by the court under the authority of tin- 
legislation now challenged. The authority of the court in all 
these matters rests upon the same foundation, and, in my view, 
such foundation is sound, as 1 think they all may be properly 
considered to be within the language of s. 92, clause 14:—

The administration of justice in the province, including the constitution, 
maintenance and organization of provincial courts, both of civil and criminal 
jurisdiction, and including procedure in civil matters in those courts.

It is to be observed, with reference to court procedure, that 
by the above-quoted clauses, procedure in civil matters in pro­
vincial courts is vested in the provincial legislature, and by
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clause 27 of s. 91, the procedure in criminal matters is vested 
in the Dominion parliament. The procedure in the divorce court 
must, I think, be classed as civil rather than criminal, and, in 
my view, the divorce court is in the category of a provincial 
court. Whatever status it might assume under Dominion legis­
lation is another matter. As before intimated, it has carried on 
its work uninterrupted by the circumstance that the subject- 
matter of its jurisdiction has l>een taken from the legislative 
authority which established the court. Doubt is expressed by 
the court below as to whether it is included in the category of 
civil or criminal courts. The view is put forward that it is a 
court of special and particular jurisdiction and for such reason 
it stands apart from all other courts. I cannot bring myself to 
think that there is any foundation for such doubt. At the time 
of Confederation the Now Brunswick Divorce Court was not 
an ecclesiastical court, nor were its functions ecclesiastical. Mar­
riage is a civil contract, and such contract was dealt with by the 
divorce court, ami such court being, therefore, in the nature of a 
special tribunal for the determination of questions concerning 
the validity of a civil contract. In Clement's Canadian Consti­
tution (1904) p. 235, n., the author says:—
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It ie submitted that, given a law permitting divorce, the adminiMtratinn 
of that law would, primA facie fall to provincial courts, constituted under 
provincial legislation- subject alway*, of courue, to the power of the Dominion 
I'nrliament to constitute additional courth, under 8. 101, and to regulate 
pr<»ccdure in divorce courte if no disponed

It is only necessary to say a few words with regard to the 
right of the provincial legislature to pass the enactments in 
question in the absence of dominion legislation upon the matter. 
Being of the opinion that a distinction is to be observed between 
the subject-matter of divorce as it refers to the causes properly 
recognizable by a court in an action for the dissolution of the 
marriage contract, and the procedure by which such court effects 
its purpose, it would seem to me to follow that the whole matter 
of procedure is essentially and completely ancillary’ to the sub­
ject of divorce as the term is used in s. 91, and such, I think, 
is the proper view. In the case of the Att’y Gcn’l of Ontario 
v. the Att’y Gcn’l of Canada, [1894] A.C. 189, the Judicial 
Committee had under consideration an Act passed by the Pro-
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vince of Ontario respecting assignments and preferences by 
insolvent persons. It was held that a provision in such Act 
relating to assignments purely voluntary, and postponing 
thereto judgments and executions not completely executed by 
payment, was merely ancillary to bankruptcy law, and within 
the competence of the provincial legislature, there being no 
existing bankruptcy legislation of the Dominion parliament. In 
discussing the matter Herschell, L. C., says, p. 200:—

Their Lordships do not doubt that it would he open to the Dominion 
parliament to deal with such matters as a part of the bankruptcy law, and 
the provincial legislature would doubtless be then precluded from interfering 
with this legislation inasmuch as such legislation would affect the bankruptc> 
law of the Dominion parliament. But it does not follow that such subjects, 
as might properly be treated as ancillary to such a law, and therefore, within 
the powers of the Dominion parliament, are excluded from the legislative 
authority of the provincial legislature when there is no bankruptcy or insol­
vency legislation of the Dominion parliament in existence.

In my opinion, these remarks are equally applicable, mutatis 
mutandis, to the subject under discussion.

I think this appeal should be allowed with costs.
Appeal allowed.

STRONG v. CULVER.

Saskatchcrcan Court of Appeal, Lamont and Klwood, JJ.A., and McDonald, J 
ad hoc. March 20, 1919.

Pleading ($ II C—181)—Rules or count (Sauk.)—Defendant sued in
REPRESENTATIVE CAPACITY—NECESSITY OF STATING.

Rule 38 of the Saskatchewan rules of court provides that “if the 
plaintiff sues or the defendant is sued in a representative capacity the 
statement of claim shall shew in what capacity the plaintiff or defendant 
sues or is sued.” Under this rule a garnishee summons against executors in 
respect of a debt due from the testator must be directed to them as 
executors ami not in their individual capacity.

Appeal from the judgment of a district judge in a garnishee 
action against administrators. Affirmed.

C. M. Johnston, for appellant; W. //. McEwen, for respondent 
The judgment of the court was delivered by 
Lamont, J.A.:—The facts of this case briefly are:—On March 

14, 1918, the plaintiff, Mrs. Strong, having a judgment for $438.74 
against one W. A. Culver, issued a garnishee summons directed 
to W. A. McCaughey and J. F. Heaslip as garnishees, calling
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u])on them to notify the clerk of the court whether there was any 
debt due or accruing due from them to the said W. A. Culver. 
On April 22, one Cook, who also had a judgment against the said 
W. A. Culver for $04.14, issued a garnislu'c summons directed to 
the said McCaughey anil Hcaslip as administrators of the estate 
of J. S. McCaughey. On the same day, the garnishees filed a 
statement with the clerk of the court, in the suit of Strony v. 
Culver, in which they denied being indebted to W. A. Culver in 
any sum whatever, but also stated that as administrators of the 
estate of J. S. McCaughey they had in their jiossession certain 
moneys belonging to the judgment debtor. The amount of this 
money is admitted to lx* $285.75. In answer to the gamishiH* 
summons in the case of Cook v. Culver, the garnishees as adminis­
trators paid $75 into court; Mrs. Strong served a notice claiming 
the $75 paid into court in the suit of Cook v. Culver, and launched 
a motion to determine the liability of the garnishees under the 
summons which she had served on them. The district court judge 
held that the garnishees were not liable, because the summons 
was directed to them in their individual capacity and not as 
administrators. Mrs. Strong now appeals.

In my opinion the District Court Judge was right. R. 38 of 
the Rules of Court provides that executors and administrators 
may sue or be sued as representing the property or estate of 
which they arc representatives without joining any of the persons 
lieneficially interested, and sub-s. (2) reads:—

(2) If the plaintiff sues or the defendant is sued in a representative 
capacity, the statement of claim shall shew in what capacity the plaintiff or 
defendant sues or is sued, us the case may be.

In Stevens v. Phelips (1875), 10 Ch. App. 417, it was held that 
a garnishee order made against the executors of a debtor of the 
judgment debtor ought to shew on its face that they were charged 
as executors. In giving judgment, Mellish, L.J., at p. 423, said:—

Another objection in this case, of a more technical nature, is that, assum­
ing that a garnishee order can be obtained against executors in res|iect of a 
debt due from their testator, I think it ought to shew on the face of it that it 
is directed to them as executors and not personally. In the present case the 
order professes to charge them personally.

It was, however, argued on behalf of Mrs. Strong that, as the 
administrators acknowledged that they had money in their hands
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which on distribution would belong to W. A. Culver, that admission 
made them personally liable for the amount.

Had they been executors, and had the money coming to 
W. A. Culver been a specific legacy, this contention probably 
would he correct. But it cannot be given effect to where a claim 
is made for a distributive share of an intestate’s estate.

The law upon this point is stated in Williams on Executors, 
vol. 2, at p. 1566, as follows:—

And an action at law for a distributive share of an intestate’s property 
cannot be maintained against the penonal representative, although he may 
have expressly promised to pay.

But the law is different with res|>eet to tpecific legacies; for. after an 
assent by an executor to a specific legacy, he is clearly liable at law to an 
action by the legatee; because the interest in any specific thing bequeathed 
vests in law in the legatee*, upon the assent of the executor.

Sec also Kingsford’s Executors & Administrators, 2nd ed., at 
p. 462.

An execution creditor issuing a garnishee summons cannot 
have rights higher than the execution debtor.

An action by the execution debtor Culver for the distributive 
share coming to him from the estate of J. S. McCaughey could 
not be maintained by him against the administrators. His right 
is to apply for an order for the administration or distribution of 
the estate. As the garnishees could not lie sued by Culver him­
self for his distributive share, they cannot lie garnisheed by Cul­
ver’s execution creditor.

The appeal should, in my opinion, lie dismissed with costs.
Appeal dismissed.
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ALBERTA ROLLING MILLS Co. v. CHRISTIE.
Supreme Court, of Canada, Sir Louie Davies, C.J., and Idington, Duff, Anglin 

and Brodeur, JJ. February 4, 1919.
Companies (| IV—73)—Subscription for shares—Collateral agree­

ment—Repurchase of own stock—Ultra vires—Subscriber
DE FACTO SHAREHOLDER.

A condition subsequent or collateral agreement annexed to a sub­
scription for shares in a company, by which under certain circumstances 
the subscriber is to be entitled to surrender his shares and demand a 
return of his money, is ultra vires the company as involving an unlawful 
reduction of its capital.

The non-fulfilment of the agreement by the company does not prevent 
the holder of such shares from being a de facto shareholder of the com­
pany, he having retained the shares and given proxies to vote thereon.

[38 D.L.R. 488, 12 A.L.R. 445, reversed. See annotation, 36 D.L.R. 
107.J

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta (1917), 38 D.L.R. 488, reversing the 
judgment of the trial judge, Simmons, J., maintaining the plain­
tiff's action. Reversed.

H. McKay, K.C., for appellant ; A. H. Clarke, K.C., for respond­
ent.

Davies, C.J.:—This is what is generally known as and called 
a very hard case, and I regret greatly feeling myself compelled to 
reverse the judgment of the appellate court and to refuse to the 
respondent Christie the relief he has sought in the action.

I have given the case much consideration. The reasons for 
judgment of my brother Anglin and the authorities cited by him 
seem to me conclusive, and as I cannot usefully add anything to 
what he has said I will concur with him and allow the appeal with 
costs and restore the judgment of the trial judge.

Idington, J. (dissenting) :—The respondent declined to sign 
the ordinary application for shares in appellant company. He 
never was in due form allotted such shares. Nor was he ever 
placed upon the register as a shareholder, which, by so many pro­
visions in the Companies Ordinance, c. 20 of 1901, is made the 
test of what constitutes membership in any company incorporated 
thereunder as appellant was; for example, by ss. 25, 27, 34, 37, 
40 and 42.

It is incorrectly stated, as I read the exhibits referred to, in 
support of the statement, that respondent’s name appears on the 
register.

The ledger account, kept apparently with numbers, does not 
appear to me to constitute part of the register. It contains what 
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one might expect to find in relation to a conditional subscription 
of the character respondent’s contention might require. It was 
not exactly an ideal ledger for that purpose, hut where we meet so 

many irregularities as prominently apiiear on the part of the 
appellant, a trifling matter of that kind is not very surprising.

Let us assume* for a moment that upon such a register and 
record of the transactions here in question, there had arisen a 
contest as to the respondent's right to vote, could his doing so 

have I icon properly entertained for a moment?
And let us go further and assume that upon its having lx*en 

challenged, respondent had applied, under s. 40 of the ordinance, 
to the court or judge designated therein to have his name entered 
on the register, with nothing more in support thereof than all the 
material placed liefore us herein, anti such application stoutly 
opposed, could such court or judge properly order rectification 
and, against the will of the shareholders, properly on the register, 
direct respondent's name to lie entered thereon? I think not.

Much has lieen made of the issue by the president and secre­
tary of certificates of shares to respondent, and of his signing, 
when asked, proxies to Pollock, the president, to vote.

Nothing is shewn of what (if any) use was made of such proxies 
beyond requesting and reporting them. 1 wholly disapprove of 
respondent’s conduct in that regard and hope it can be attributed 
to nothing more than carelessness.

But testing the weight of such a series of acts, by the test I 
have suggested, as to the strength thereof, in supporting the sup­
posed application on his part to lie put upon the register, could lie 
gain any support therefrom on such an application by the mere 
existence of such proxies and such report as made thereof?

I cannot think so, unless much more were shewn to have been 
done.

It is, I repeat, the question of membership which I am keep­
ing in view.

Moreover, the conditional nature of his suliscription clearly 
pointed to its lieing, when accepted, in the informal way it was. » 
contract that could neither constitute him a member, nor lie 
entered into in such a sense as to have that effect unless and until 
the condition had been fulfilled.

It was quite competent for the parties to have so contracted
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as respondent swears he thought the contract was, for him to pay 
ten thousand dollars to be used until the steel-making branch, 
among the objects for which the ap|>ellant was incorporated, had 
liecome practicable, and then lie applied in payment of shares.

In this view it is unnecessary for me to follow the many well 
presented arguments on either side.

I may add, however, that I by no means assume that respond­
ent could lie so treated in the case of a winding-up of the com­
pany and by reason of insolvency the creditors’ claims had to be 
met, and respondent had lieen placed on the list of contributories.

Nor if the case had l>een one of misrepresentation of which the 
resjKmdent had complained and he had acted in the same way, 
after the full disclosure to him thereof, do I think he could claim 
relief.

It is the contractual nature of that which was done, with pre­
sumably an honest purpose on either side which, so long as mem- 
liership not created and the provisions thereof were competent to 
be entered into that induces me to hold that the purpose thereof 
ought not to be lightly set aside or defeated.

The lapse of time might, under other conditions than those 
springing from a war which forbade building unless demanded by 
dire necessity, have led to other inferences tending to defeat 
resfxmdent.

I think the appeal should l>e dismissed with costs.
Duff, J.:—I am of the opinion that this appeal should be 

allowed with costs.
Anglin, J.:—The plaintiff sues for the rescission of an agree­

ment to take 100 shares of the capital stock of the defendant com­
pany, and for a return of the purchase price thereof, $10,000, paid 
by him in instalments, and, in the alternative, for damages. He 
bases his action on the non-fulfilment of a term of his sul>scription— 
that the company would proceed to erect a steel plant at the City 
of Medicine Hat. The learned trial judge dismissed the action 
on the ground that by tiecoming, and exercising rights of, a share­
holder, the plaintiff had waived this condition of his suliscription. 
This judgment was reversed in the Appellate Division, 38 D.L.R. 
488, 12 A.L.R. 445, that court holding that the non-fulfilment of 
what was in its opinion a condition subsequent, which had not 
been waived, entitled him to the relief of rescission and a return
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of his money. The facts so far as not hereinafter stated may he 
found in the reports cited.

If the terms relied on by the plaintiffs should be regarded as 
a condition precedent, 1 would be disposed to concur in the dis­
missal of the action upon the ground taken by the learned trial 
judge. But, while the language of the plaintiff’s letter of suis 
scription and of the defendants’ letter of acceptance might lie 
open to that construction, the conduct of the parties makes it 
perfectly clear that this was never intended to be its character, nr, 
if it was, that by mutual consent it was converted into a condition 
subsequent or a collateral agreement. Taking all the circum­
stances in evidence into account, my view of the legal effect of the 
arrangement made is that the term relied upon partook of the 
nature of a condition to the extent that if the erection of a steel 
plant should become impossible or if the company should definitely 
evince its purpose not to proceed with it while the contract was still 
in fieri—before the plaintiff had become a shareholder—he would 
be entitled to withdraw his subscription and demand a return of 
his purchase money, but that if such a state of facts should arise 
only after the plaintiff had acquired the status of a shareholder 
the term invoked would be enforceable, if at all, only as a collateral 
agreement by the company thereupon to accept a surrender of his 
shares and to return whatever money he had paid on account of 
their purchase.

At the close of the argument I was satisfied that the subscrip­
tion of the respondent for shares in the appellant company was 
given subject to the term that the company would erect a steel 
plant, that it was so accepted and that there was never any aban­
donment by him of whatever rights the non-fulfilment of that 
term gave him. Its non-fulfilment is indisputable. The only 
defence which, in my opinion, calls for consideration is the con­
tention that such repayment would involve an illegal depletion or 
reduction of the company’s capital and therefore cannot be 
demanded—that because the term attached by the plaintiff to his 
subscription contemplated such a withdrawal of capital it is void 
as ultra vires of the company, and since he attained and acquiesced 
in his holding the position of a shareholder he must be treated as 
if his subscription had been absolute and unqualified. This 
defence involves two important questions of law. Did the respond-
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ent ever actually become a shareholder? If he <tid, is the condi­
tion attached to his subscription, which must in that event operate, 
if at all, as a collateral agreement, valid and enforceable?

The material facts bearing on the first question appear to be 
that although the sale of the shares in question, as part of a large 
quantity of stock, was authorized by the directors, there is no 
direct evidence of a formal allotment of shares to the respondent, 
nor of any notice of allotment having lieen sent to him. The send­
ing of notices of meetings, however, probably supplied the latter 
omission. Traders Trust Co. v. Goodman (1917), 37 D.L.R. 31, 
4347, 28 Man. L.R. 156. Moreover, the respondent’s name was 
not entered in the list or register of shareholders kept and pro­
duced by the company. It appears, however, in a ledger account 
in the liook which contains elsewhere what purports to be the list 
or register of shareholders. He is debited in this account with 
$10,000, the price of 100 shares, and is given credit for the several 
payments which he made, amounting in all to $10,(XX). While 
the share register was not kept in the form required by s. 27 of 
the Companies Ordinance (1901, c. 20; Con. Ord. N.W.T., 1915, 
c. 61), its deficiencies would probably not l>e fatal to its evidentiary 
value. East Gloucestershire It. Co. v. Bartholomew (1867), L.R. 
3 Ex ch. 15. Other authorities are collected in Lindley on Com­
panies (6th ed.), p. 76.

By s. 25 of the Companies Ordinance:—
Every person who has agreed to become a member of the company under 

this ordinance and whose name is entered on the register of members shall be 
deemed to be a member of the company.

The statute does not proceed, however, as did the English 
Act, 19 & 20 Viet., c. 47, s. 19, to declare that no other person 
should lx; deemed to be a shareholder. Under such an Act as this 
latter, or under an Act making the register conclusive evidence of 
memlx-rship or non-memlx?rship, registration would, of course, 
l)e essential. But by s. 40 of the ordinance now under considera­
tion the Supreme Court is empowered to correct the register even 
in winding up (Winslone’s case (1879), 12 Ch.D. 239, at p. 249), 
and by s. 42 it is only made primâ facie evidence of any matters 
directed to be inserted therein. A person whose name appears on 
it may shew that it ought not to have been there ( Waterford, Wex- 
ford, H. Co. v. Pidcock, 8 Ex. 279, 155 E.R. 1352), and it may
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likewise lie shewn that a person whose name «lot* not appear on 
it was in fact a member. Portal v. Emmau (1876), L.U. 1 C.P.l) 
201, at 212-3; Reese River Silver .Wilting Co. v. Smith (18ti!li. 
L.R. 4 H.L. 64, at p. 77, per Lord Westburv. The inconsistent 
dictum of Fry, L.J., in Nicol’s case (1885), 29 Ch.D. 421, at p, 
447, cited by Mr. Clarke, cannot be successfully invoked against 
such eminent authority.

Steal's case wae decided on the great lapse of time—“fourteen 
years after the holders of all the shares (25,000) had Ireen shewn 
on the register," in which the names of the persons sought to 1» 
held as contributories did not appear. There had Iteen a ne» 
allotment of shares from which they were excluded: Re Mac­
donald, Sons cfc Co., [1894] 1 Ch. 89, also cited by Mr. Clarke, is 
likewise distinguishable. The persons whom it was there sought 
to hold as contributories were not only not registered, but they 
had never “done anything as shareholders, and the transaction 
was therefore never a completed transaction. It was in my 
opinion competent for the applicants,” says Lord Davey, at 
p. 107, "to revoke the authority to place their names on the 
register." An admission of a shareholder that he is such is in 
itself sufficient proof of his membership.

On the other hand, on September 26, 1914, some 4 months 
after the respondent had made his final payment, three certificates 
—one for 25 shares, dated October 31, 1913, another for 25 shares 
dated December 31, 1913, and the third for 50 shares dated 
February 1, 1914—were sent to him. They reached his office in 
his absence. While there is no evidence to shew how these cer­
tificates came to be issued or that the respondent actually received 
them, in view of the retention of them for two years and his other 
acts as a shareholder, the only reasonable inference seems to le 
that he knew of their existence and presence amongst his papers. 
Under s. 36 of the statute a certificate is primA facie evidence of 
the title of a member to the stock it represents. I do not overlook 
the fact that this section proceeds on the assumption that the 
holder named in the certificate is a member of the company. 
Although he never personally attended a meeting of the company, 
the respondent admits having received notices of such meetings 
accompanied by proxies which he filled in and sent to Mr. Pollock, 
the president and promoter of the company, who had obtained hie
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subscription. He candidly states in his evidence that lie regardai 
himself as a shareholder during 1914 and 1915 and up to August, 
1916. He adds that he would have expected to lie p«**J dividends 
had they been declared, hut that he nevertheless thought that if 
the company decided to atmndon the steel project it would cancel 
his shares or he could withdraw. Under these circumstances I 
have no doubt that he would have been made a contributory on 
winding up (Levitan case (1867), L.li. 3 Ch. 36; Spademan v. 
Evans (1868), L.R. 3 H.L. 171, at page 208; Fisher's case (1885), 
31 Uh.D. 120, at 128; Challis's case (1871),6Ch. App. 266, at 271), 
and, notwithstanding the more favourable position which a |>erson 
whom it is sought to hold as a shareholder occupies before there is 
a winding up, I think the plaintiff must lie regarded as having 
liecome a shareholder. His retention of the share certificates end 
his giving of proxies to vote upon his shares are consistent only 
with his l>eing a de facto shareholder. The condition annexed to 
his subscription being not precedent but sultsequent, it was his 
intention to become a shareholder in presenti. That he may 
have thought himself entitled to withdraw afterwards does not 
prevent his having acquired that status. Re Railways Time Tables 
Publishing Co. (1888), 42 Ch.D. 98; Re Jos. Pilkin «V 
Co. Ltd., 85 L.J. Ch. 318. The case falls within the principle of 
Bridger's case (1870), 5 Ch. App. 305; Elkington's case (1867), 
2 Ch. App. 511, 522; and Thomson's case (1865), 4 DeG. J. & S. 
749, 46 E.R. 1114, rather than within that of Pellatt's case (1867), 
2 Ch. App. 511, 527, or Rogers' case (1868), 3 Ch. App. 633. 
Pellatt's case appears to be the strongest authority in the respond­
ent's favour on this branch of the case.

The register is only evidence of an application for shares and 
its acceptance, or of an allotment in the nature of an offer and its 
acceptance, constituting in either case memliership: Lindley on 
Companies, 6th ed., p. 77. It is the contract that creates the 
membership, not the registration. Allotment is no doubt essential 
in the ordinary case. But the entry of it in the directors’ minutes 
is merely evidentiary. The absence of such an entry and of a 
formal notice of allotment are not conclusive against membership. 
The evidence they would afford may 1* supplied, as I think it was 
in this case, by the issue anti delivery of share certificates and the 
sending of notices of meetings followed by the giving of proxies.
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Fisher's case, 31 Ch. D. 120, was decided in 1885, two years before 
the House of Lords reversed the decision of the Court of Appeal in 
Trevor v. Whitworth (1887), 12 App. Cas. 409, and the suggestion 
of Fry, L.J., at p. 128, relied on by the respondent, can scarcely 
lie regarded as now entitled to weight. The same observation 
applies to a remark of Giffard, L.J., in Crawley's case (1809). 
4 Ch. App. 322, at page 330, decided in 1869.

My conclusion on this branch of the case is that under all the 
circumstances in evidence the plaintiff de facto became a share­
holder of the defendant company. We must, therefore, proceed 
to consider the validity and effect of the term which he attached 
to his subscription and subject to which, as far as the directors 
could bind it to do so, the company accepted him as a share­
holder.

As already stated, this term was not a condition precedent. 
The conduct of the plaintiff as well as of the company’s officers 
makes this perfectly clear. If it were a condition precedent it 
would have lieen abandoned by the plaintiff’s acceptance of mem­
bership. As a condition it ceased to be operative when the plain­
tiff became a shareholder. Thereafter it could operate, if at all, 
only as a collateral agreement entitling him to surrender his shares 
and demand the return of the money paid for them.

Is such an agreement intra vires of the defendant company? 
I think not.

In Guinness v. Land Corporation of Ireland (1882), 22 Ch. I). 
349, at 375, Cotton, L.J., after referring to s. 38 of the English 
Companies Act of 1862, corresponding to s. 47 of the Consolidated 
Ordinance of 1915, said:—

From that it follows that whatever has been paid by a member cannot 
be returned to him. In my opinion it also follows that what is described in 
the memorandum as the capital cannot be diverted from the objects of the 
society. It is, of course, liable to be spent or lost in carrying on the business 
of the company, but no part of it can be returned to a member so as to take 
away from the fund to which the creditors have a right to look as that out of 
which they are to be paid.

This passage is quoted with approval in Trevor v. Whitworth, 
12 App. Cas. 409, by Lord Herschell, at p. 419, and by Lord Mac- 
naghten, at p. 433. The defendant company in accepting a sur­
render of the plaintiff’s shares could have only one of two purposes, 
either to extinguish them—an unlawful reduction of capital, or to
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rc-issue them—an unlawful trafficking in its shares, an illegal use 
of its capital.

The law on these points as laid down in Trevor v. Whitworth, 
has been consistently followed ever since. The Companies Ordi­
nance contains very strict provisions as to the conditions on which 
and the methods by which the capital of a company subject to it 
may be reduced—as. 78 et seq. There is, of course, no pretence of 
compliance with these provisions. As put by Ivord Macnaghten 
in a passage of his speech in Trevor v. Whitworth, at p. 437, quoted 
by IiOrd Herschcll in British and American Trustee and Finance 
Co. v. Couper, [1894] A.C. 399, at 403:—

When parliament sanctions the doing of a thing under certain conditions 
and with certain restrictions, it must be taken that the thing is prohibited 
unless the prescribed conditions and restrictions are observed.

In Bellerby v. Rowland d* Marwood's Steamship Co., [1902] 
2 Ch. 14, it was held that :—

A surrender of shares in a limited company, the company releasing the 
shareholder from further liability in respect of the shares, is equivalent to a 
purchase of the shares by the company and is therefore illegal and null and 
void on the principle of Trevor v. Whitworth, 12 App. Cas. 409.

The court was there dealing with shares partly unpaid. The 
surrender of fully paid-up shares with a return of the money paid 
therefor is, of course, equally obnoxious. Both alike involve 
reduction of capital. While a surrender of shares which involves 
no reduction of capital may be supported (Rowell v. Jno. 
Rowell & Sons, Ltd., [191 -, 2 Ch. 609), a surrender involving such 
a reduction, not mad< under circumstances which would have 
justified a forfeiture arly cannot be unless effected under sec­
tions 78 et seq. of t i onsolidated Ordinance. How strictly the 
right of forfeiture, and of surrender to take its place, is viewed is 
illustrated in the recent case of Hopkinson v. Mortimer, Harley & 
Co. Ltd. [1917] 1 Ch. 646, at 653.

If then a return of the capital subscribed by the plaintiff is 
ultra vires what is the result? I fear it must be the dismissal of 
this action. That the plaintiff made a mistake as to the legal 
effect of what he did cannot entitle him to relief. Ex parte Sandy s, 
42 Ch.D. 98, at 115; Re James Pilkin & Co. (1916), 85 L.J. Ch. 318, 
at 320. Having paid his money as the purchase price of shares 
in the company and become a shareholder he cannot now require 
that the money so paid should be treated as a loan made to the
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company to be applied in the purchase of shares if and when it 
should erect a steel plant, or should it fail to do so, to be returned 
to him. That in effect is the position he seeks to take. But that 
was not his contract.

While it was the obvious purpose of the parties that the stipu­
lation invoked by the plaintiff should operate as a condition sub­
sequent or collateral agreement, non-fulfilment of which would 
give rise to a right of withdrawal on his part, it was not their inten­
tion that the company should bind itself to erect a steel plant or to 
pay damages for its failure to do so. The plaintiff’s evidence of 
his understanding that if the company should decide to abandon 
the steel project it could cancel his shares oi he could rescind and 
withdraw puts that beyond doubt. Moreover, whether any 
damage actually resulted to him from that abandonment would 
seem to be a question so problematical as to be almost, if not quite, 
a matter of pure speculation. But it is not necessary to enter on 
that field. Breach of a contract to erect a steel plant entitling the 
plaintiff to damages has not lieen established. Breach of a col­
lateral agreement that upon its failure to erect such a plant the 
company would accept a surrender of his shares and repay the 
money which it received from him undoubtedly has. But that 
agreement is unenforceable because ultra vires.

I would allow the appeal with costs in this court and in the 
Appellate Division, and would restore the judgment of the learned 
trial judge.

Brodeur, J.:—I would allow this appeal for the reasons given 
by my brother Anglin. Appeal allowed.

BASIL v. SPRATT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, Magee, 

Hodgin* and Ferguson, JJ.A. December 6, 1918.

1. Charitable institutions (§ I—1)—Roman Catholic Episcopal 
Corporation—Act creating — Effect of Act — Powers of 
Bishop of Toronto and Kingston.

The Act of 8 Viet., c. 82, by which The Roman Catholic Episcopal 
Corporation of the Diocese of Kingston was created, in effect created 
the Bishops of Kingston and Toronto corporations for the purpose of 
acquiring and holding land for the general use, eleemosynary, ecclesias­
tical, or educational, of the Church of Rome or of the religious com­
munity or any part of it within their respective dioceses, with the right,
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having obtained the consent provided for by s. 5, to sell, exchange, lease, 
or otherwise dispose of the land. The Act does not vest in the corpora­
tion any spiritual jurisdiction or ecclesiastical rights, nor are such rights 
conferred upon the Bishops in the corporate status which the Act gives

2. Assault and battery (§ II—5)—Benevolent societies—Bisters ok 
Charity—Control ok Bishop over—Rights conferred by pro
VINCIAL LEGISLATION—UNLAWFUL ASSAULT BY OFFICERS—LIABILITY 
OF SOCIETY.

The society of the Sisters of Charity of the House of Providence at 
Kingston was incorporated under the authority of the Act respecting 
benevolent societies (37 Viet., c. 34). The society is a self-governing 
one, and with certain minor exceptions the Bishop of Kingston has no 
legal right to interfere in the management of its affairs; the constitution 
makes no provision for the disciplining of a member or her expulsion 
from the society. The rights which the members possess are conferred 
upon them by provincial legislation, and those rights cannot be taken 
away by the application of the canon law or by any ecclesiastical author­
ity of the Church of Rome. The law will not imply against the society 
that it gave to its officers authority to do that which it itself had no 
right to do. A resolution of the society authorizing an act to lie done 
must he construed as authorizing it to be done by lawful means.

Appeal by defendants from a judgment of Britton, J., on the 
findings of a special jury in an action by plaintiff who was u mendier 
of the defendant society, the Sisters of Charity of the House of 
Providence against the plaintiff, who was a member of the defend­
ant society, the Sisters of Charity of the House of Providence, 
against M. J. Spratt, Archbishop of Kingston, the Roman Catholic 
Episcopal Corporation of the Diocese of Kingston, Mary Francis 
Regis, the Sisters of Charity of the House of Providence, Daniel 
Phelan, John Naylon, Mary Vincent, Mary Magdalene, and 
Mary Alice, to recover damages for conspiracy to deprive the 
plaintiff of her rights as a member of the defendant society, for 
assault, false and malicious arrest, etc.

The action appealed from is as follows:—
Britton, J. :—This is an action for damages for alleged 

false and malicious arrest of the plaintiff for the purpose of 
having her placed in an hospital for the insane or in some other 
institution in the Province of Quebec.

This is a somewhat singular case, and one of considerable 
importance.

The plaintiff, in leading up to the assault upon and arrest of 
her, begins with her report to the Mother Superior, made on the 
18th April, 1916, in reference to alleged maladministration of the 
affairs of the Orphanage at St. Mary’s-on-the-Lake, and in reference
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to other matters, and she alleges that, by reason of this report and 
of her informing the Archbishop of its contents, she incurred the 
ill-will of the Archbishop and Mother Mary Francis Regis, and 
that the Archbishop and Mother Mary Francis Regis entered into a 
conspiracy with Dr. Daniel Phelan and others to "damnify” her 
and to “nullify” the effect of her communication, and to accom­
plish this they caused the plaintiff to be arrested, and attempted to 
take her away, with a view to putting her into an insane asylum 
in or near Montreal.

The first part, therefore, of the plaintiff's complaint was for 
the assault upon her and for the unlawful arrest; then she branches 
out into how she lived and what was done at Belleville.

At the trial, on the opening of the case, the defendants’ counsel 
moved, on notice, for an order striking out a great part of the 
plaintiff's statement of claim, because, as alleged, it was embar­
rassing.

It was my opinion that the different allegations in the statement 
of claim were somewhat embarrassing; but, inasmuch as a special 
jury had been selected and empanelled and a large number of 
witnesses on both sides had been subpoenaed and were present in 
Court, and as the statement of defence was only a general denial, 
in the exercise of my discretion I dismissed the application, and 
the trial proceeded.

At the close of the plaintiff’s case, Mr. McCarthy moved for a 
nonsuit or a dismissal of the action as against the Roman Catholic 
Episcopal Corporation of the Diocese of Kingston and the Arch­
bishop of the Diocese of Kingston and Dr. Daniel Phelan. I 
reserved my decision. Counsel for the defendants then called 
witnesses and gave evidence, subject to his objection. At the 
close of the evidence Mr. McCarthy renewed his motion; for further 
particulars of the said motion and arguments thereon, see the notes 
of the reporter, which no doubt set out the matter fully.

I decided to submit certain questions to the jury, and the ques­
tions put and the answers are as follows:—

“1. For what purpose was the plaintiff being taken from Kings­
ton to Montreal? A. To confine her in an insane asylum.

“2. Which, if any, of the defendants authorised the removal? 
A. M. J. Spratt and the Roman Catholic Episcopal Corporation
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of the Diocese of Kingston, Mary Francis Regis, and the Sisters 
of Charity of the House of Providence.

“3. Was there any justification or excuse for such removal? 
A. No.

“4. If so, what was the justification or excuse? A. None.
“5. Was the defendant Phelan in any way responsible for the 

attempted removal of the plaintiff? A. Yes.
"6. If so, in what way did he make himself responsible? A. 

As an accomplice, by issuing the alleged authority and arranging 
with Chief of Police to have Constable Naylon on hand when the 
time came for the removal of plaintiff to asylum.

“7. Did the defendant Naylon, at the time he entered the 
plaintiff’s room, have reasonable grounds for believing the plaintiff 
was insane? A. Yes. Q. If so, did he later know, or should he 
have known, that she was not insane? A. Yes. Q. If so, when? 
A. After she quieted down in the room on the promise of being 
allowed to see Father Mea.

“8. How do you assess the damages? A. Twenty thousand 
dollars ($20,000.00) on the defendants as named in clause No. 2. 
Four thousand dollars ($4,000.00) on the defendant Dr. Phelan. 
Policeman Naylon, nil."

These questions were submitted and agreed to by counsel on 
both sides.

The point raised is of considerable importance; the objection 
itself is based upon the statute incorporating the Roman Catholic 
Episcopal Corporation of the Diocese of Kingston, ch. 82, 8 Viet., 
statutes of Canada 1845—it being contended that, the statute of 
incorporation having been passed for the purpose of enabling the 
corporation to hold, buy, sell, lease, and otherwise deal with lands, 
there was no power on the part of the Archbishop to do anything 
in reference to such matters as the plaintiff complained of, so as to 
bind the corporation itself.

Section 6 of the Act is as follows:—
" Nothing in this Act contained shall extend or be construed to 

extend in any manner to confer any spiritual jurisdiction or eccles­
iastical rights whatsoever upon either of the said Bishops herein­
before mentioned, or upon his or their successor or successors, or 
other ecclesiastical person of the said Church or Churches in com­
munion with the Church of Rome aforesaid."

ONT.

s. c.
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Vpon the whole ease and as it stands, I am of the opinion that 

there w as evidence to go to the jury of such action by the Arch­
bishop ns would bind the Roman Catholic Episcopal Corporation 
of the Diocese of Kingston.

I have not overlooked the limited rights and powers of a 
corporation sole.

I speak now only as to the right of action of the plaintiff for 
the assault committed upon her; she had unquestionably a right 
of action against any one who joined or assisted in the assault 
committed, and there was evidence as to a part taken in it by the 
Archbishop.

He may, as the administrator of the affairs of the diocese, in 
dealing with the plaintiff, be asserting rights of the corporation 
itself, and in so asserting rights have incurred liabilities.

A mere holding corporation could not successfully put forward 
the proposition of non-liability for acts of wrongdoing, when such 
acts had been performed with the sanction of the officers of the 
corporation, although beyond the express powers of the corporate 
body.

All this was covered, and perhaps more, by the questions 
submitted to and answers given by the jury.

It appears to me that there is some evidence that should be 
submitted to the jury, and so the case should not be withdrawn, 
by me, from them.

There will be judgment upon the answers to the questions 
submitted to the special jury.

Judgment will be for the plaintiff against the defendants 
M. J. Spratt, the Roman Catholic Episcopal Corporation of the 
Diocese of Kingston, Mary Francis Regia, and the Sisters of 
Charity of the House of Providence, for $20,000 damages with 
costs, and against the defendant Dr. Daniel Phelan, for $4,000 
without costs, and dismissing this action as against the defendants 
John Naylon, Mary Vincent, Mary Magdalene, and Mary Alice, 
without costs.

The defendants M. J. Spratt, the Roman Catholic Episcopal 
Corporation of the Diocese of Kingston. Mary Francis Regis, the 
Sisters of Charity of the House of Providence, and Daniel Phelan, 
appealed from the judgment of Britton, J.
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D. L. McCarthy, K.C., and T. J. Rigney, for appellants.
A. B. Cunningham, for plaintiff. 8. C.

Meredith, C.J.O.:—This is an appeal by the defendants U“1L 
from the judgment, dated the 8th December, 1917, which was Npratt 

directed by Britton, J., to be entered upon the findings of the mredita.c j o 
special jury at the trial at Kingston on the 13th, 14th, 15th, 16th, 
and 17th days of November, 1917.

The action is brought to recover damages from the defendants, 
who are M. J. Spratt, Archbishop of Kingston, the Roman Catholic 
Episcopal Corporation of the Diocese of Kingston, Mary Francis 
Regis, the Sisters of Charity of the House of Providence, Daniel 
Phelan, John Naylon, Mary Vincent, Mary Magdalene, and Mary 
Alice.

The case made by the respondent in her pleadings is that she 
w as a member of the Sisters of Charity of the House of Providence, 
and that a conspiracy was entered into between the appellants 
or some of them to deprive her of her status as a member of the 
society and to compel her to leave it, and that in pursuance of and 
carrying out the conspiracy she was assaulted with the view to 
taking her by force to a lunatic asylum in Montreal, and was by 
the conduct of these appellants compelled to leave the house of the 
society in which she lived, and as a member of the society was 
entitled to live, and that the result has been that the respondent 
has been deprived of her rights as a member of the society, includ­
ing her right to be supported and maintained during the remainder 
of her life.

Questions for submission to the jury were prepared by counsel 
and were adopted by the learned trial Judge in substitution for 
questions which he had himself prepared.

These questions and the answers of the jury to them were as 
follows (set out above).

Upon these answers judgment was directed to be entered 
against the appellants for the amount of the damages assessed 
against them respectively, with costs; and the action was dismissed 
as against the defendants Naylon, Mary Vincent, Mary Magdalene, 
and Mary Alice; and against the judgment entered against the 
other defendants, their appeal is brought.
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The grounds of appeal are:—
1. That there was no evidence to connect the defendants 

M. J. Spratt and the Roman Catholic Episcopal Corporation of the 
Diocese of Kingston with the acta as alleged in the plaintiff s 
statement of claim.

2. That there was no evidence to connect the defendant Phelan 
with the acts as alleged in the plaintiff's statement of claim.

3. That there was no evidence to connect the Sisters of Charity 
of the House of Providence with the acts as alleged by the plaintiff 
in her statement of claim, and the defendant Mary Francis Regis 
had no authority to act on behalf of the defendants the Sisters of 
Charity of the House of Providence in authorising the said acts, 
and the plaintiff’s action as against the above-named defendants 
should be dismissed with costs.

4. That the damages were excessive, and unwarranted by the 
evidence.

5. In the alternative the defendants complain that under the 
circumstances it was impossible to obtain a fair trial before a jury, 
for the following reasons:—

(a) That a jury could not distinguish the evidence which was 
applicable to one defendant as distinct from another, and the 
learned Judge failed to properly point out to them and distinguish 
between the evidence which was applicable to one as distinguished 
from those portions of the evidence which were applicable to others.

(b) That the plaintiff's statement of claim was embarrassing and 
irrelevant, and the publication of the same in lull in the local papers 
prejudiced the defendants in obtaining a fair trial of the action, 
and the action should have been disposed of without a jury.

(c) That the demonstrations in the court-room were preju­
dicial to the fair trial of the action as against the defendants, and 
the publication in the local papers during the course of the trial 
warranted the learned Judge in striking out the jury notice, and 
that the learned trial Judge improperly submitted (sic) evidence 
which was irrelevant and embarrassing and which must have 
prejudiced the defendants in the eyes of the jury and prevented a 
fair trial of the action.

(d) And upon grounds appearing in the objections taken by 
counsel on behalf of the defendants during the course of the trial.

I will deal first with the question of the liability of the appellant
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the Homan Catholic Episcopal Corporation of the Diocese of
Kingston. 8. c.

The Roman Catholic Episcopal Corporation of the Diocese of 
Kingston in Canada was created by 8 Viet. ch. 82, and it was con­
tended by counsel for the respondent that the effect of it was to 
vest in the corporation all the ecclesiastical and sacerdotal powers 
and authority of the Bishop of Kingston—in other words, that 
everything done by the Bishop in the exercise of his episcopal 
authority or functions was an act done by the corporation.

I am of opinion that that is not the effect of the Act, but that 
its purpose and effect were to create a corporation for the purpose 
of exercising the powers conferred by the Act. It is true that the 
Bishop of Kingston and his successors in office are created a 
corporation and are to have perpetual succession, but sec. 6 
provides that “nothing in this Act contained shall extend or be 
construed to extend in any manner to confer any spiritual jurisdic­
tion or ecclesiastical rights whatsoever upon either of the said 
Bishops hereinbefore mentioned, or upon his or their successor or 
successors, or other ecclesiastical person of the said Church or 
Churches in communion with the Church of Rome aforesaid."

While the language of sec. 6 is not well-chosen, it appears to me 
that it was designed to prevent that which it is contended by the 
respondent’s counsel the Act does—the vesting in the corporation 
any spiritual jurisdiction or ecclesiastical rights; and that, although 
it is said that they are not to be conferred upon “either of the said 
Bishops,” what is meant is, that they are not to be conferred upon 
them in the corporate status which the Act gives them. Any other 
rending of the section would, in my opinion, render it useless, if 
not, indeed, senseless.

In effect the Act creates the Bishops of Kingston and Toronto 
corporations for the purpose of acquiring and holding land for the 
general use, eleemosynary, ecclesiastical, or educational,' of the 
Church of Rome or ff the religious community or any part of it 
within their respective dioceses, with the right, having obtained 
the consent for which sec. 5 provides, to sell, exchange, lease, or 
otherwise dispose of the land.

I am of opinion, therefore, that the respondent’s action as 
against the corporation fails, end that it should have been dismissed.

The question as to the liability of the Sisters of Charity of the
3(1—45 DL.B.
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House of Providence at Kingston for the acts of which the resp< in­
dent complains, presents otherconsiderations.

This society was incorporated under the authority of the Act 
respecting Benevolent Provident and other Societies (37 Viet, 
ch. 34).

As these Sisters of Charity had lieen established before the pass­
ing of the Art, they, in conformity with the provisions of see'. 5 of 
the Act, annexed to the declaration which they filed, a copy of the 
constitution of the society.

The society is practically a self-governing one, and there is 
nothing in its constitution which vests any control over it in tlie 
Bishop of Kingston, save only that his consent to the resignation 
of the Superior General of her office is necessary (article 11 (10) ): 
that no one under the age of fifteen or over the age of twenty-five 
can be admitted a member of the society “except by order of the 
Bishop of Kingston" (article 3 (2) ); and that neither a professed 
novice nor a sister of the community shall dispose of her estate 
without hie permission (article 3 (13) ).

It is clear, I think, that the Bishop of Kingston, except as to 
these matters, has no legal right to interfere in the management of 
the affairs of society. Article 4 (1) of the constitution provides 
tliat the society is to lie governed by a Superior General assisted 
by a council of three or four members, and I find no warrant for 
subjecting the memliers of this Ontario corporation to the rules of 
the canon law of the Church of Home or to the authority of the 
Bishop of Kingston, except in so far as authority is conferred upon 
him by the constitution itself.

The constitution makes no provision for the disciplining of a 
memlier or her expulsion from the society ; and, if any such power 
exists, it must be found in the ordinary law of the land, and not in 
the canon law of the Church of Rome.

The rights which the members of the society possess are con­
ferred upon them by provincial legislation, and those rights they 
are entitled to enjoy, and they may not lie taken away by the 
application of the canon law or by any ecclesiastical authority of 
the Church of Rome.

The question as to the liability of the society for the acts of 
which the respondent complains is one of some difficulty. It was 
contended by counsel for the society tliat those acts were ultra
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inrei the corporation, that it hid no power to remove the respondent OWT- 
from the house in which she was living, and still less to take her H. c. 
by force from it, in order to remove her to Montreal. Bmil

Although the English cases do not go so far, I should be pre- 
pared to adopt the rule established in the United States, that —
"if a corporation or its managing body bond fide believing that a ■,"d,u,c,° 
particular transaction is within its powers direct an act which 
turns out to be ultra vires, still the corporation is liable to any person 
thereby damnified:’’ Brice on Ultra Vires, 3rd ed., p. 439.

The difficulty in the way of the respondent appealing to this 
rule is that her case is that the governing body of the society, 
assuming it to have authorised what the appellant Regis did, and 
the appellant Regis were not acting bond fide within the meaning 
of the rule, but their action was taken, as the respondent contends, 
in order to gratify their own feelings and in pursuance of a con­
spiracy entered into by them to force her to leave the society; 
and for such acts I think that it is clear that the corporation is not 
liable, even if what they did had been apparently done in the 
course of and about their duties. There is the further difficulty 
that it would appear that the act done was clearly one that the 
society had no authority to do, and there is for that reason no 
ground for applying the rule which has been suggested. There is 
no evidence—at least direct evidence—of any express authority 
given by the society to the appellant Regis to do that which she 
did. A resolution adopted at a meeting of the council held on the 
6th July, 1916, was relied on by counsel for the respondent.

The resolution is as follows:—
"The matter of Sister Basil’s vicious conduct was discussed, 

also the advisability of removing her from St. Mary’s-on-the-Lake 
to the Sisters’ Hospital, Montreal. Her ill-treatment of the 
Sisters, disrespect of authority and for the constitution in the past, 
convinced the council that this step was necessary.’’

This resolution, in my opinion, affords no ground for holding 
that it conferred or assumed to confer upon the appellant Regis 
authority to remove the respondent by force from the house of the 
society in which she was living to Montreal, or to commit the acts 
of violence of which she was guilty. Fairly read, it means only that 
the council was of opinion that the removal of the respondent to 
Montreal was necessary, and, if it authorised anything to be done, 
it was to be done, not by force, but by lawful means.
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Assuming, contrary to my view as to what the law is, that the 
society would be liable if it had expressly authorised what was done 
to be done, what I have said, if I am right, shews that no express 
authority was given, and it is clear that the law will not imply 
against the society that it gave authority to its officers to do that 
which itself had no right to do. See Ormieton v. Great Western 
R. Co., [19171 1 K.B. 598, 601, 602.

Upon the whole my conclusion is that the case as against the 
society failed and that as to it the action should have been dis­
missed.

I come now to the question whether there was evidence for the 
jury to fix the appellants Spratt and Phelan with responsibility 
for the wrongful acts of the appellant Regie. It was argued by 
counsel for these appellants that there was no evidence for the jury 
against them—nothing to shew that either of them was a party to 
the wrongful acts of the appellant Regis, but I am not of that 
opinion.

There was evidence which, if believed, warranted the jury in 
coming to the conclusion that both of these appellants were active 
participants in the wrongful act of the appellant Regis in assaulting 
the respondent with a view to taking her against her will to 
Montreal, an object which would probably have been accomplished 
but for the intervention of Father Mea.

The Archbishop was not called as a witness, but a part of lus 
examination for discovery was read. It appears from it that Dr. 
Gibson had an interview with him with reference to the mental 
condition of the respondent: and it is evident that the discussion 
was with regard to the preliminary steps to be taken to warrant 
the committal of the respondent to an insane asylum. It was 
shewn that the Archbishop, after Father Mea had prevented the 
forcible removal of the respondent to Montreal, reprimanded him 
for having interfered with “my” (the Archbishop’s) "administra­
tion,” and the jury may well have taken this to mean that the act 
that was being done was being done by the Archbishop's authority. 
It was also shewn that in a discussion between the Archbishop and 
Father Mea as to some post-cards that had been sent, as the Arch­
bishop insisted, by the respondent, the Archbishop said that the 
person who sent them was insane, and directed Father Mea to tell 
the respondent that she would find herself in a lunatic asylum
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It was also shewn that the respondent had sent to Home a com­
plaint which reflected upon the conduct of the Archbishop when he 
was a parish priest. We have then the view entertained by the 
Archbishop that the respondent was a proper subject for intern­
ment in a lunatic asylum, followed by a discussion with Dr. Gibson 
as to preliminary steps to be taken to that end, and that followed 
very soon by the assault on the respondent with the view of taking 
her against her will to Montreal, and the circumstance that, in 
the view of the parties to that act, when Father Mea intervened 
with a view to its prevention, the person to be communicated with 
was the Archbishop.

1 am of opinion that in this there was evidence for the jury of 
the Archbishop’s active participation in the WTongful acts of which 
the respondent complains.

There was also, in my opinion, evidence against the appellant 
Phelan suSeient to warrant the case as to him being left to the 
jury. He knew that it was contemplated to remove the respondent 
to Montreal and to do so against her will. He knew, according to 
his own admission, that she was not insane, and he it was who 
arranged with the Chief of Police of Kingston to provide a member 
of his force to take the respondent to Montreal, and there was 
evidence that he informed the police authorities that he would 
accompany the party to Montreal.

It was further contended by counsel for the appellants that 
evidence was improperly admitted of the acts committed after the 
assault upon the respondent.

This objection, though not specifically mentioned in the notice 
of appeal, is probably covered by clause (d) of the fifth ground 
stated in the notice.

The evidence was, I think, relevant for two reasons. In the 
first place, the respondent was entitled to shew what happened, 
after, on the advice of Father Mea, she remained in a house of the 
society after the assault, instead of, as she had purposed to do, 
going to the house of a friend in Kingston. Without explanation, 
it might have been urged against her that no great harm had been 
done to her by the assault, and her answer to that was that she 
was desirous of avoiding the scandal that would have arisen if she 
had left, and was willing to remain in a house of a society if her 
treatment in it was such that she could live there in peace and in 
the enjoyment of her rights as a member of the society.

ONT.
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The other ground upon which the evidence was, in my opinion, 
admissible, is that the respondent was entitled to shew, if she could, 
that the assault was but one act in carrying outaschemedesigned 
to deprive her of her status and rights as a member of the society, 
and to establish malice on the part of the appellants, and to meet 
the contention that what was done was done from the best of 
motives, via., the respondent’s own good, by having her properly 
treated in an institution in which the mentally afflicted were cared 
for.

It was also argued that the ruling of the trial Judge as to the 
admission in evidence of the examination for discovery of the 
appellant Spratt was erroneous; that the whole of the examination, 
so far as it related to a conversation the appellant Spratt had had 
with Dr. Gibson, parts of which had been read, should have been 
read: that was the contention of counsel at the trial, but it was not 
well-founded. The admission of an examination for discovery is 
regulated by Rule 330, which provides that “ any party may, 
at the trial of an action or issue, use in evidence any part of the 
examination of the opposite party; but the Judge may look nt the 
whole of the examination, and if he is of opinion that any other 
part of it is so connected with the part to be so used that the last 
mentioned part ought not to be used without such other part, he 
may direct such other part to be put in evidence.”

The practice under this Rule is that when a part of the examin­
ation is being read, if counsel for the opposite party thinks that the 
case is one in which the provisions of the Rule should be applied, 
he points out to the presiding Judge the other parts which he con­
tends should he read. The learned trial Judge more than once 
expressed his willingness to consider whether any other part of the 
examination than that which was being read should be read, but 
counsel for the appellants made no request that that should be 
done, and did not suggest what, if any, questions and answers, 
according to the provisions of the Rule, should be read, but 
apparently was content to rely upon his contention that the whole 
examination, so far as it related to the conversation with Dr. 
Gibson, should be read.

There remains to be considered the question as to the damages. 
They are, no doubt, large; but, if the jury, as they must have done, 
agreed with the contention of the respondent that the parties were
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not acting in good faith or under a belief that they were doing what 
they had a right to do, but were acting with the object which she 
attributed to them, not so large as to warrant our interfering with 
the jury’s assessment. The case was one which, in that view of the 
appellants’ conduct, warranted the jury in awarding punitive 
damages, and what those damages should be was a matter as to 
which, if the jury acted honestly and with a full appreciation of the 
facts, was a matter entirely for them, and to set aside their award 
would be, in the circumstances of this case, to usurp the functions 
of the jury and to substitute for their judgment the judgment of 
the Court in a matter as to which, subject to certain well established 
limitations, the jury are supreme.

It is to be noticed also that the jury was a special jury selected 
by the parties, though at whose instance it was struck does not 
appear.

No point was made by counsel for the appellants of the fact 
that the damages were separately assessed, and it is not necessary 
for the determination of this case, therefore, to decide whether, if 
objection had been taken on that ground, the objection would have 
prevailed. As at present advised, I am of opinion that it would not, 
and that we should follow what was done by this Court in McLean 
v. Wokee, (1914) 7 O.W.N. 490, notwithstanding the dictum of 
Lord Atkinson in London Association for Protection of Trade v. Green­
land» Limited, [1916] 2 A.C. 15, at pp. 32, 33, to the effect that 
"a jury has no power, authority, or jurisdiction whatever to appor­
tion between joint wrongdoers ... the damages which they 
found the plaintiffs had sustained," and that “this is a matter of 
want of jurisdiction which no consent can cure.’’

I respectively dissent from this expression of opinion. The 
rules to which the learned Law Lord refers depended upon the 
technicalities of the common law, and ought not to obtain under 
the more elastic system which now prevails, and I see no reason 
why, if all parties—-plaintiff and defendants—consent to that being 
done, the jury may not assess the damages separately against the 
several defendants as they may deem just.

The result then is that, in my opinion, the appeal of the appel­
lants the Episcopal Corporation of the Diocese of Kingston and the 
Sisters of Charity of the House of Providence should be allowed 
without costs, and the action as against them be dismissed without
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_*• cost», and that the appeals of the other appellants, Spratt, Regis, 
8. C. and Phelan, should be dismissed with costa.

Bash. Maclaren, Maoee, and Hodgins, JJ.A., agreed witli
Spratt. Meredith, C.J.O.

Ferguson, J.A.:—I have had the advantage of perusing the 
opinion of my Lord the Chief Justice, but am unable to agree in 
his conclusions that there is not evidence on which the jury might 
find that the defendants the Sisters of Charity had authorised the 
removal of the plaintiff from St. Mary's Orphanage by force, or 
that the defendant corporations were both without corporate 
capacity to authorise such a removal.

The defendants the Sisters of Charity were incorporated under 
the Benevolent Societies Act (37 Viet. (Ont.) ch. 34), and by that 
Act empowered to hold and possess lands for the purpose of estab­
lishing and maintaining thereon homes for their members and 
charitable institutions.

It is provided by the Act (sec. 4) that a society incorporated 
under it may appoint officers for conducting and managing its 
affairs, and for maintaining discipline; and may also from time to 
time make by-laws, rules or regulations for the government and 
conduct of the society; and may alter and rescind such by-laws, 
rules or regulations.

On the 6th July, 1916, and while the defendant society was in 
possession and occupation of the premises known as St. Mary's 
Orphanage, the society, at a meeting of the officers appointed to 
manage its affaire, resolved:—

“The matter of Sister Basil’s vicious conduct was discussed, 
also the advisability of removing her from St. Mary’s-on-the-Lnke 
to the Sisters’ Hospital, Montreal. Her ill-treatment of the 
Sisters, disrespect of authority and for the constitution in the past, 
convinced the council that this step was necessary."

When the resolution was passed, the plaintiff, as a member of 
the society, was residing at St. Mary’s Orphanage, and it was in 
removing her from the Orphanage that force was used, and the 
assault complained of committed, but it is urged that, as the 
resolution does not say how the removal was to be made, authority 
to use force cannot be implied, and consequently there is not suf-
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Orient evidence to justify the jury in holding that the acta com­
plained of were in law the acts of the society. True, nothing is said 
in the resolution as to how the removal thereby directed was to be 
effected; and, in the absence of any evidence to the contrary, the 
law would presume that the removal was intended to be effected 
in a lawful manner, but at the trial much evidence was placed 
before the jury going to shew that, when the resolution was passed, 
it was by the governing council intended that the plaintiff should 
be removed by force, and without recourse to due process of law. 
On its face the resolution authorised not only a removal from St. 
Mary’s, which might have been lawful if carried out according to 
law, but also the further removal to a Montreal insane asylum of 
a person admittedly not insane. It must be admitted that a part 
of this resolution could not have been intended to have been carried 
into effect by due process of law, and it seems to me that such a 
provision in the resolution and the other evidence of the circum­
stances leading up to and surrounding the making of the resolution, 
coupled with the subsequent acts of the members of the council 
who took part in the removal, afforded sufficient evidence to 
justify a finding that the society intended to and did authorise the 
removal of the plaintiff from St. Mary’s Orphanage against her 
will and if necessary by force.

It is not without significance that the assault was carried out 
under the direction and supervision of the Superior, i.e., the general 
manager of the society, and it seems to me that this is a material 
fact distinguishing this from such cases as Ormislon v. Great 
Western R. Co., [1917] 1 K.B. 598, and Coll v. Toronto It. Co. (1898) 
25 A.R. (Ont.) 55, where the Court was asked to imply that a 
subordinate servant had authority from the corporation to do 
something beyond the scope of his employment.

Whether the defendant Regis acted for the corporation, or for 
herself alone, is not, I think, a question of law, but was a question 
of fact for the jury.

But it is urged that, even if it be found that the removal by 
force was intended, such a resolution would direct something 
to be done which it was beyond the corporate capacity of the 
society to authorise, and that it was impossible for the members of 
the society, by any resolution or other acts of theirs, to confer 
upon the society power to approve or direct an ultra vires
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act. I cannot follow the reasoning for the conclusion tlwt 
it was beyond the corporate capacity of the defendant society 
to authorise the removal of the plaintiff from St. Mary’s. I have 
already pointed out that the defendant society was expressly 
empowered to own and possess lands and premises, and thereon 
to establish, maintain, and manage houses for its members, also 
charitable institutions, and it seems to me that corporate capacity 
to direct or authorise the removal of any other person from its 
premises is a necessary incident to the expressly conferred powers 
of ownership, possession, and management. See Palmer's Company 
Precedents, 7th ed., vol. 1, p. 278.

The forcible removal of the plaintiff from the defendant 
society’s premises was, in the circumstances of this case, contrary 
to the general law of the land and illegal, but I cannot see that it 
was not under any circumstances possible for the defendant societ y 
to have directed and authorised the removal of the plaintiff from 
its premises by force; and, if that be true, the fact that its oEcers 
or agents effected the removal in an illegal manner does not render 
the act done or authorised to be done in an illegal manner, or even 
for an illegal purpose, an ultra vires act. It is on this principle, 
I think, that corporations have been held liable for such torts as libel, 
malicious prosecution, and assault. See the cases collected in 
the recent case of Pratt v. British Medical Association (1918). 35 
Times L.R. 14, 23; also in Palmer’s Company Law, 10th ed., pp. 
73 and 75.

I do not, however, base my conclusions as to the corporate 
capacity of the Sisters of Charity on the Benevolent Societies Act 
alone—for, in my opinion, the corporate capacity of that society, 
as well as the corporate capacity of the defendant the Roman 
Catholic Episcopal Corporation of the Diocese of Kingston has, 
by recent legislation, been materially altered and enlarged.

In the judgment pronounced by the Privy Council in Bonanza 
Creek Gold Mining Co. Limited v. The King, 26 D.L.R. 273, [1916] 
1 A.C. 566, it is stated, at p. 285 :—

"The words ‘legislation in relation to the incorporation of 
companies with provincial objects”’ (British North America Act, 
sec. 92) “do not preclude the Province (Ontario) from keeping 
alive the power of the Executive to incorporate by charter in a 
fashion which confers a general capacity analogous to that of a
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natural person. Nor do they appear to preclude the Province from 
legislating so as to create, by or by virtue of a statute, a corporation 
with this general capacity. ...” And at p. 284: 
“In the case of a company created by charter the doctrine of 
ultra vire« has no real application in the absence of statutory 
restriction added to what is written in the charter.”

Following the Bonanta Creek judgment, the Legislature of 
Ontario, in the year 1916, by 6 Geo. V. ch. 35, sec. 0, added sec. 
210 to the Ontario Companies Act, R.S.O. 1914, ch. 178, es fol­

ONT.
8. C.

lows:—
“210. Every corporation or company heretofore or hereafter 

created, . . .
“ (6) By or under any special or general Act of the Parliament 

of the late Province of Canada, which has its head office and 
carries on business in Ontario, and which was incorporated with 
objects or purposes to which the authority of this Legislature 
extends; . . .

“ (e) By or under any general or special Act of this legislature, 
“shall, unless otherwise expressly declared in the Act or instru­
ment creating it, have, and be deemed from its creation to have 
had, the general capacity which the common law ordinarily 
attaches to corporations created by charter.”

Both the defrndant corporations come within the purview of 
that Act of 1916, and it follows that they must, in the words of 
the statute, be deemed to have and to have had, from their incor­
poration, all the general capacity which the common law ordinarily 
attaches to corporations created by charter, except in so far as that 
capacity is limited by express provision of the Act or instrument 
creating them.

Neither corporation was created by an exercise of the 
prerogative rights of the Crown, and in that respect they 
both differ from the corporation whose charter was under consider­
ation in the Bonanaa Creek case, but that difference can only be 
material when considering the effect of express restrictions, if any, 
appearing in the instrument creating the corporations. The 
meaning of the words “the general capacity which the common 
law ordinarily attaches to corporations created by charter” was 
considered, and the authorities in respect thereof were collected 
and reviewed, by the learned Chief Justice of the Common Pleas
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and myself, in our respective pronouncements in Edwards v. 
Blackmorc (1918), 42 D.L.R. 280. We did not agree either as to 
the result of the authorities or as to the application of the Act, 
but in that case I expressed the opinion that the authorities col­
lected determined that the common law attached to a corporation 
created by charter a general capacity analogous to that of a natural 
person, and I have not changed my opinion, nor have I changed 
my opinion as to the intent of the Act of 1916, preferring to arrive 
at the intent of the Legislature from the words of the Act, rather 
than by attempting to read into the Act words of limitation, for 
the purpose of arriving at a result which, though it appealed to my 
judgment as a desirable result, was not according to the intent 
expressed; in adopting that course I endeavoured to follow the 
rule laid down by the House of Lords in Salomon v. Salomon & Co., 
[1897] A.C. 22, and stated by Lord Watson as follows (p. 38) :—

“‘ Intention of the Legislature ' is a common but very slippery 
phrase, which, popularly understood, may signify anything from 
intention embodied in positive enactment to speculative opinion 
as to what the Legislature probably would have meant, although 
there has been an omission to enact it. In a Court of Law or 
Equity, what the Legislature intended to be done or not to be done 
can only be legitimately ascertained from that which it has chosen 
to enact, either in express words or by reasonable and necessary 
implication.”

I am therefore of opinion that both the defendants have under 
the Act of 1916 a corporate capacity analogous to that of natural 
persons, except in so far as expressly restricted. It is not claimed 
that there is any express restriction affecting the capacity of the 
society to commit the act complained of; but it is said that the 
provision of the Act incorporating the Roman Catholic Episcopal 
Corporation expressly prohibits the exercising of any spiritual 
jurisdiction or ecclesiastical rights; that, I think, may be conceded, 
for in my view the acta complained of were not acts of that nature, 
but acts interfering with the civil and contractual rights of this 
plaintiff. The Chief Justice has pointed to the evidence justifying, 
in his opinion, the jury in finding against the Bishop in his personal 
capacity. It is clear that he purported to act in his capacity of 
Bishop, but whether the acts were or were not done by him in his 
corporate capacity also was, I think, a question for the jury, on
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which they have found, and I am not prepared to say that there 
is no evidence to support their finding. I agree that the canon law 
and the rules for the government of societies of the Church which 
were put in evidence cannot, unless adopted by the society under 
its power to make by-laws, rules, and regulations, affect the rights 
and status of this society or its members, and while the parties to 
the action seem to have considered themselves bound by these laws 
and rules of the Church, they cannot, in the absence of the corporate 
action I have indicated, be looked at to determine the right and 
status of the parties.

Mr. Tilley contended that the doctrine of ultra vires did not 
apply to a corporation sole, such as the Bishop, arguing that, while 
a corporation aggregate was an artificial being, invisible, intangible, 
and existing only in the contemplation of the law, a corporation 
sole was the existing natural being of the person endowed with 
the attributes of a corporation. In the view I have taken, it is not 
necessary to decide the question, but I doubt the correctness of 
Mr. Tilley's contention. Brice, in his work on Ultra Vires, 3rd ed., 
p. 11, says:—

“In all cases, and whatever its other incidents, a corporation 
is a legal entity, separate from and additional to the members 
composing it.”

Thompson on Corporations, 2nd ed., vol. 1, sec. 15, says:—
“A corporation sole . . , consists of a single individual, 

having an artificial or legal personality distinguished from his 
natural character,” in support of which definition he cites a number 
of authorities, including 1 Blackstone Comm. 477.

I would dismiss all the appeals with costs.

ONT.
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Kpratt.
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In the result, the appeals of the two defendant corporations 
were allowed (Ferocbon, J.A., dissenting), and the appeals of 
the defendants Spratt, Regis, and Phelan were dismissed.
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BOLSTER ▼. CLELAND.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck and Simmons,
JJ. March 99, 1919.

New trial (§ II—8)—Malicious prosecution—Error of judge in- 
instructing JURY AS TO MALICE.

Error on the part of the trial judge in instructing the jury as to the 
elements necessary to constitute a cause of action founded on malicious 
prosecution so that jury may have found for the plaintiff without in fact 
finding any malice whatever, is ground for a new trial.

[Scoff v. Harris (1918), 44 D.L.R. 737, referred to.]

Appeal by defendant from a judgment of Ives, J., upon the 
verdict of a jury in an action for malicious prosecution. New trial 
ordered.

A. Stuart, K.C., for appellant ; G. H. O'Connor, K.C., for 
respondent.

Harvey, C.J.:—The grounds of the appeal are founded on 
the trial judge's instructions to the jury.

In the latest case before this Division, Scott v. Harris, 44 
D.L.R. 737, the elements necessary to constitute the cause of 
action founded on a malicious prosecution were pointed out. It 
was there shewn that there must lie such acquaintance with the 
facts as could he obtained by reasonable inquiry as well as an 
honest belief in the charge on the part of the informant in order 
to constitute reasonable and proper cause, and that if such reason­
able and proper cause existed he could not be liable to an action, 
but that even if it did not exist he would still not be liable unless 
also he were actuated by malice, or in other words some improper 
motive.

In the present case, the trial judge plainly said to the jury:— 
If you find at that time that there was an absence of belief in the mind 

of the defendant as to Bolster’s intention of theft then you will find a verdict 
for the plaintiff.

It is clear from what I have said that this was an error, and 
although he did direct them on the subject of malice or improper 
motive it may be that the jury found for the plaintiff without 
finding any malice whatever. The absence of an honest belief is 
something from which malice may be inferred, but it is not malice, 
and there is no liability unless malice exists in fact.

I think also that the jury may have been misled by the trial 
judge’s statement that defendant did not make a full disclosure 
to the police officer. It is within the province of the judge to
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determine whether there is reasonable and probable cause, the 
jury having determined the facts upon which that rests.

Now it is quite clear that whether there was a full disclosure 
to the police officer is one of the facts which it is for the jury to 
determine and not for the judge, but from what the trial judge 
said the jury would probably consider that they had nothing to 
do with it because he did not intimate to them that he was merely 
expressing his opinion, which was not binding on them, and the 
evidence is not all one way.

Without considering any other objection, I think for the reason 
1 have stated we cannot lie satisfied that the verdict is one which 
a jury properly instructed would have given.

1 would, therefore, allow the appeal with costs and direct a 
new trial, the costs of the present trial to abide the result.

Reck, J.:—This is an action for malicious prosecution and for 
conversion of four head of cattle.

The case was tried before Ives, J., and a jury.
The jury found three of the four head of cattle to lie the defend­

ant's and one to lie the plaintiff's. All four were the subject of 
the criminal proceedings which were the ground of action for 
malicious prosecution. On that claim the jury gave the plaintiff 
$1350 damages. The defendant moves to set aside the verdict on 
a number of objections taken to the judge's charge. In the course 
of Ills address to the jury he said:—

The only projier motive for such an act is that the ends of justice may be 
secured in reference to the crime. If the defendant had any other motive in 
laying that information than to secure the ends of justice in reference to the 
theft, then his motive was an improjier one, and from the fact that it was 
improper, if you so find, you may infer that it was malicious. If his motive 
was to detain the cattle simply or to recover his own cattle, it was an improper 
motive and you may from it infer malice, if you find that was the motive.

Something like this has been said by more than one judge. 
Cave, J., for instance, in Broum v. Hawkes, [1891] 2 Q.B. 718, at 
p. 723, says:—

In this country we rely on private initiative in most cases for the punish­
ment of crime; and while, on the one hand, it is most important firmly to 
restrain any attempt to make the criminal law serve the pur]K>ses of }termnal 
spit*' or any other wrongful motive, on the other hand, it is equally important, 
in the interests of the public, that where a prosecutor honestly believes in the 
guilt of the person he accuses, he should not be mulcted in damages for acting 
on that belief, except on clear proof or at all events reasonable suspicion, of 
the existence of some other motive than a desire to bring to justice a person 
whom he honestly believes to be guilty.
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Elsewhere it is said that malice includes any “improper” or 
“indirect” motive.

Instances given of indirect or improper motives are “spite or 
ill will”; “ol)stinacy or feelings of wounded pride”; “to stop 
plaintiff’s mouth”; “to punish some one in order to deter others 
Assuming, what I doubt, that if a good motive has associate! 
with it in the mind of the defendant some such indirect motive as 
instanced alx>ve, the jury ought to be directed to find malice. I 
think it was not necessarily an improper motive on the part of 
the defendant “to detain the cattle simply or to recover his own 
cattle” and that, under the circumstances proved, it was not in 
fact an improper motive, and that the jury ought to have been so 
instructed, or at least to have had their attention called to tin- 
evidence so that they could deliberately pass upon it. Tin- 
defendant said he was under the impression that the plaintiff «- 
act was not theft, because it was done openly in his presence; 
that from the inspector of police he got the impression that that 
circumstance would not prevent its tieing theft and that it was 
proper for him to lay a charge of theft. If the jury, having con­
sidered this evidence, had believed it, I think they ought to have 
been instructed that they were at liberty to find al>sence of improjM-r 
motive: I think it comes within the correct meaning of the expres­
sion, as used by judges in relation to cases of malicious prosecu­
tion: “to bring to justice a person he honestly believes to lie 
guilty”; an expression which there has been too much inclination 
to interpret as having the too altruistic meaning solely of vindi­
cating the public order by bringing the offender to punishment 
by means of the sanctions of the criminal law, and as excluding 
the vindicating of the public order by compelling the offender to 
fulfil his obligations of justice by restitution as well as punish­
ment.

I think that if the jury had been properly instructed they 
might well have found an absence of malice.

On this ground I think the verdict of the jury ought to be 
set aside and a new trial directed; costs to abide the result : the 
appellant to have the costs of the appeal.

Simmons, J.:—Two claims of the plaintiff against the defend­
ant were tried together before Ives, J., and a jury'.
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The first arose out of the disputed ownership of four head of 
cattle, and on this branch of the case the judgment awarded three 
of the cattle to the defendant and the remaining one to the plain­
tiff. The second branch of the case was based u]>on an allegation 
of malicious prosecution, and this is the only one raised in this 
appeal.

Both parties claimed the cattle in question and discussed their 
respective claims. The plaintiff knowing the defendant claimed 
them, advised the defendant that he was about to take them with 
other cattle of his to the C.N.R. stock yards at Edmonton under 
circumstances which warranted the defendant in I relieving the 
cattle were soon to Ire shipped out of the district. The defendant 
protested against this.

The defendant saw the cattle in question while they were being 
taken to Edmonton and telephoned the provincial police at 
Edmonton. The police requested the defendant to come to 
Edmonton and interview them. He did so and at the request 
of the police officers the defendant laid a charge of theft against 
the plaintiff, upon which a summons was issued and the plaintiff 
was brought before the police magistrate at Edmonton, who dis­
missed the charge against him.

The only material question of fact in dispute is what took 
place 1 retween the defendant and Schurer, the inspector of pro­
vincial police, when the defendant punxirted to inform the officer 
of the facts at the time the information was sworn to. The trial 
judge told the jury that “it is quite clear that the defendant did 
not make a full disclosure of the facts when he sjwke to Mr. 
Schurer.”

I am not satisfied that is a fair inference to Ire drawn from the 
evidence.

Counsel for the plaintiff objected to evidence Ireing tendered 
as to this, but the evidence was properly admitted by the trial 
judge. Schurer says:—

I told him—of course there was no talk of disputed ownership—I told 
him if the man was taking his cattle away it was cattle thieving and the 
proffer course to take was to lay an information against him for theft.

It is quite clear from other extracts from Schurer’s evidence 
that the defendant made it very plain that Bolster was claiming
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the animals in question and that there was an acute question »f 
disputed ownership.

Earlier in his evidence Sehurer said that the defendant told 
him
when he was passing by in a rig he hat! noticed some of his eat th­
in this big bunch and he went in and told Holster that certain cattle belonged 
to him and that Holster claimed that they did not belong to him and refused 
to give them up.

Also after the inspector had requested his own memoranda for 
refreshment of his memory he said: “Holster claimed the cattle 
1 «longed to him and was going to take t hem and did take them." 
It is quite evident from these admissions that the inspector was 
clearly informed that it was peculiarly a question of ownership 
and that the defendant told him so. In addition to this the 
defendant says that he objected to laying a charge of theft ami 
the officer to whom he was talking said: “ What else can 1 call 
it? You can put in a charge no other way.”

Now then, admitting for the purpose of this appeal that the 
trial judge was right in finding inferential!y an absence of reason­
able and probable cause, the question of malice is for the jury.

What the defendant said and did when he consulted the police 
officers has an important liearing upon this question and the jury 
should have l«en told this. The jury should have Ixjen instructed 
also that whether the defendant gave the police such complete 
and correct information was an inference of fact to lie determined 
by them, and that the determination of this fact one way or the 
other should Ik* weighed by them very carefully in determining 
whether the defendant honestly lxdieved the offence of theft had 
l«en committed.

While the fact that he consulted the officers of the law ami 
acted upon their suggestion and advice would not necessarily 
excuse him it is a most important circumstance in determining 
his state of mind.

The jury were told that “the only proper motive for such an 
act is that the ends of justice may be secured in reference to the 
crime.” “If the defendant had any other motive in laying the 
information than to secure the ends of justice in reference t<> the 
theft then his motive was an improper one and from the fact that 
it was an improjx*r one if you so find you may infer that it was 
malicious.”
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1 think probably that the trial judge meant mle motive when 
he speaks of motive, and in that sense no doubt the instructions 
would Ik* correct. I am not satisfied, however, that the jury 
would understand it in this sense. I think the jury might reason­
ably infer that a motive to get bank his property was an improper 
one.

This is not an improjier one if there co-exists along with it an 
holiest lielief that a theft of the property has lieen committed.

Furthermore, 1 am of the opinion that the jury should be 
instructed that if the facts are such as justify a reasonable and 
< reful person in coming to the conclusion that theft was com­
mitted, that the defendant should succeed, and if the opposite 
conclusion was reached the plaintiff should succeed.

I am of the opinion there should lie a new trial, and costs to lie 
disposed of in accordance with the terms of the judgment of the 
Chief Justice*. Ap/teal allowed; new trial ordered.

ADOLPH LUMBER Co. v. MEADOW CREEK LUMBER Co.
Sii/trrmt Court of Canada, Sir Louis Darns, C.J., amt Idington, Anglin, 

Brodeur and Mignault, JJ. March S, 1919.

Contracts (6 II A—12S)—Ambiguous—Construction by conduct of 
parties—Acceptation of by court.

A contract being ambiguous in its terms and a construction having 
been placed upon it by the conduct and language of the parties, that 
construction will he accepted by the court as the true one.

Appeal from the judgment of the Court of Appeal for British 
Columbia (1918), 25 B.t'.R. 298, reversing the judgment of the 
trial judge, Clement, J., and maintaining the plaintiff’s action.

The appellant and the respondent entered into an agreement 
in (h toiler, 1915, whereby the respondent was to supply 2,000,000 
ft. of lumlier and load it on cars from its mills for shipment. It 
was agreed that the respondent was to “continue shipping regu­
larly." Later on, tlie shipments being slowly made, the appellant 
wrote the respondent cancelling the contract. The respondent’s 
manager acknowledged receipt of the letter; and going afterwards 
to the appellant’s establishment, he declared to two of appellant’s 
employees, according to evidence accepted by the trial judge, that he 
could not blame the • cancelling the contract. On the
sail e occasion, the respondent asked the appellant to take neverthe-
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less throe carload» of lumlier he had on hand, which was agreed to. 
Some months after, the respondent claimed damages for breach 
of the contract in the sum of $4,985.

La fleur, K.O., for respondent.
Davie», C.J.:—In my opinion the contract on which this 

action was brought was so ambiguously worded that it was almost 
impossible to determine from its language what the parties really 
intended and meant to express.

In these circumstances, we have the right and the duty, as 
by their subsequent conduct, the parties have themselves put a 
construction upon the contract, to adopt and apply that as the 
proper construction.

I think the trial judge has reached the right conclusion that 
there was a cancellation of the contract by consent of the parties, 
or, to put it in another way, that the cancellation by the appellant 
was accepted and approved of by the respondent company.

The trial judge says:—
I think the matter may be put in either one of two ways: either that 

what took place was a cancellation by consent or that the plaintiff company 
is estopped from denying that the cancellation or repudiation by the defendant 
company was justifier!. I think myself that at the time both parties were 
contented to drop the contract and did so by mutual consent.

The contract Iteing ambiguous in its terms and a construction 
having t>een placed ui>on it by the conduct and language of the 
patties, that construction .will be accepted by the court as the 
true one. That construction justified the cancellation of the con­
tract and the acceptance by the respondent company- of the 
lumber Murphys company had on the cars at Gateway was a 
concession to Murphy made, as the trial judge finds, at his solici­
tation, after he had expressed himself as l>eing under the circum­
stances unable to blame the respondent company for cancelling.

The appeal should l>e allowed and the judgment of the trial 
judge restored with costs.

Idington, J. (dissenting):—Having regard to the fact that the 
respondent refused to lx.* bound to a regular shipment of a specific 
quantity of lumber per day, and that both parties agreed to adopt 
instead thereof the ambiguous term of “shipping regularly” with­
out defining either the length of time over which the contract was 
to run, or the quantities contained in each shipment so long as 
shipped in car loads of not less than twenty-five thousand feet in
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a car, I do not think the appellant was entitled under the circum­
stances in evidence abruptly to cancel the contract.

I think the judgment appealed from is right for the reasons 
assigned by the Chief Justice and (lallihcr, J., respectively.

The appeal should, therefore, lie dismissed with costs.
Anglin, J.:—I would allow tliis appeal and restore the judg­

ment of the learned trial judge sul)stantially for the reasons 
assigned by him and by McPhillips, J.A. I incline to think that, 
having regard to the circumstances known to l>oth parties necessi­
tating punctuality in deliveries, there was such substantial default 
by the plaintiff as entitled the defendant to cancel the contract 
lictween them. Rut, if not, 1 am satisfied that the plaintiff's 
representative, Murphy, lielieved this to lie the defendant's legal 
light. The trial judge's acceptance of the evidence of Morrow 
and Griffith® puts that practically lieyond question. Counsel for 
the plaintiff frankly admits his client’s urgent need of inducing 
the defendant to take the two cars of lumlier shipi>ed to it after its 
notice of cancellation and of obtaining money from it to meet 
pressing obligations. Moreover, Mr. Murphy expected to dis­
pose more advantageously of the greater part of the lumlier which 
he had contracted to sell to the defendant. Under these circum­
stances, it seems to me quite probable that he was prepared to, 
and did in fact, acquiesce in the cancellation of his company’s 
contract by the defendant ujion receiving the assurance that it 
would take and pay for the two cars of lumber then standing on 
its railway siding. At all events, I am, with respect, convinced 
that the finding of the trial judge to that effect is so well sut>- 
ported by the evidence that it should not have been set aside. 
The delay in bringing this action makes it reasonably certain that 
it was an afterthought.

Brodeur, J.:—The first question is concerning the right of 
the Adolph Lumlier Co. to cancel the contract it had with the 
Meadow Creek for a quantity of lumlier which the latter sold. 
It was stipulated in the contract that the vendor would start 
shipping by Novendier 10, 1915, and would “continue shipping 
regularly.” The vendor started to deliver in due time; but his 
u ill required repairs and lie had to stop for a few days to have 
those repairs made. He had, however, taken the necessary steps 
to procure the logs from its own lumlier limits and from some
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< AN. others. He had shipped six ears, when, oil November 30. the
s. V. purchaser, without any previous notice and without inquiry.

Aimilpii cancelled the contract on the ground that he had not shipped the 
hvMHKit (piantity contemplated by the agreement.

v. The contract in that respect is somewhat indefinite. When
('iutk' the negotiations took place, the purchaser wanted to stipulate ;i 
la Mi«i:u ear a day, l>ut the vendor would not agree to that because his n ill 

was small and had not been in ojeration for two years. He said 
Brodeur, j. that in cold weather it was impossible to have such a small u ill 

run at its full capacity, that the train sometimes only ran three 
times a week and that the ears might not l>e billed out or picked 
up for days after they were loaded, all circumstances well known 
to the purchaser.

The lumber, after 1 icing sawn at the vendor’s mill at a thick­
ness of two inches, had to be finished at the purchaser's phming 
mill, which was rather large and which, in order to Ik* run properly, 
had to be supplied with a much larger quantity than the vendois’ 
saw mill, even running at its full capacity, could supply. The pur­
chaser had then a supply of lumber which came from some other 
mills, but the supply of this became exhausted on November 'J7. 
He was at the same time in negotiation with some other saw mill 
owners in the vicinity to buy from them, but he was unsuccessful; 
so he was, on Novemlier 30, getting short of the quantity of lun.her 
to run his planing mill properly, even if the respondent had deliv­
ered 20,000 ft. a day, viz., the whole quantity that his saw mill 
could cut lieeause the planing mill of the appellant had a eapacii 
of 50,000 ft. a day.

The way the Adolph company proceeded in cancelling the con­
tract without giving to the vendor notice of its intention to do so 
and without making any inquiry as to whether the vendor could 
fulfil his contract proves to me conclusively that the motive which 
determined the purchaser to cancel the contract was not due to 
the insufficient delivery by the vendor but to the fact that he 
could not get the necessary supply of lumber from other mn- 
tfactors to keep his mill running. The contract was very indefi­
nite as to the dates and quantity of delivery. It simply provided 
that the vendor would continue shipping regularly.

Suppose there had been a breach on the part of the vendor, it 
would not Ik* such a breach as would justify the purchaser to
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rescind. The non-performance goes only to a part of the con­
tract and it must imply a virtual failure of consideration to 
authorize the rescission.

This is a contract providing for delivery at certain intervals. 
In the event of breach of one of them the general rule is that the 
remedy must be by action unless the parties expressly agree that 
breach of a single shipment shall entitle the other party to treat 
the contract as abandoned or unless the party shews by his acts 
an intention to no longer Ik* bound by his contract. Freeth v. 
liurr (1874), L.R. \) (\1\ 208; Withers v. HaynoU!* (1831). 2 B. A 
A. 882. 100 E.R. l.>70; Simpson v. Crippin (1872), L.R. 8 (j.B. 14; 
Honck v. Muller (1881), 7 Q.B.D. 02.

In the case of Mersey Steel tV Iron Co. v. Naylor (1881), 0 App. 
('as. 434, Lord Blackburn said, p. 443:—

The rule <if law . . . is that where there is a contract in which there 
are two parties, each side having to <lo something . . . if you see that the 
failure to perform one part of it g<N‘s to the root of the contract, goes to the 
foundation of the whole, it is a good defence to sav, “1 am not going on to 
IM-rform my part of it.”

In the present case, there is nothing to shew that it went to the 
root of the matter, and I fail to see how the defendant company 
could l>e justified in cancelling the contract, as it has done.

The trial judge, who decided in favour of the Adolph Lumlier 
(’<)., on another ground, stated positively that, the cancelling letter 
was absolutely unjustifiable.

The other question at issue is whether the respondent com­
pany acquiesced in the cancellation and released the purchaser 
from any liability arising out of the cancellation.

The trial judge has come to the conclusion that the plaintiff 
company acquiesced. It is true that after the notice of cancella­
tion was received, the manager of the respondent company went 
to see the appellant to induce him to take delivery of two cars 
which had Ihkmi shipped; and later on to obtain payment of the 
money which was due to him. He says that in those interviews 
the cancellation had not Ikhmi discussed.

On the other hand, the witnesses of the defendant company 
say that the question of cancellation was taken up and that the 
representative of the respondent company stated that he could 
not blame the appellants for cancelling the contract. The trial
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judge accepts the evidence of those witnesses. It is a question of 
credibility ; and in that respect I should concur in the finding of 
the trial judge who saw the witnesses and could form a better 
opinion as to their veracity than a Court of Appeal.

On that ground, I would reverse the judgment of the Court 
of Appeal and restore the judgment of the trial judge.

The appeal should l>e allowed with costs throughout.
Mignault, J.:—That this is a case where there is room for 

doubt is shewn by the equal division of opinion among the judge s 
who so far dealt with it. The trial judge dismissed the respond­
ent's action and his judgment was reversed by the Court of Appeal 
with two dissenting judges. While I have not felt entirely free 
from doubt, I have nevertheless come to the conclusion that the 
judgment of the learned trial judge should l)e restored, for I can­
not think that under any reasonable construction of the contract 
the respondent made regular shipments to the appellant.

It seems also difficult to hold under all the circumstances of 
the contracting parties, wrell known to each other, that this stipu­
lation of regular sliipmcnts was not of the essence of the contract, 
and Mr. Murphy, the respondent’s manager, frankly admitted 
that he was to ship to the appellant the entire cut of his mill, 
which amounted to 20,(XX) ft., or sul>stantially one carload, per 
day. This he lamentably failed to do up to the date of cancella­
tion.

But what entirely satisfies me is Murphy's conduct after the 
cancellation. He acknowledged receipt of the letter of cancella­
tion without a word of complaint, he went to the appellant's 
establishment and declared to two of the appellant’s employees, 
whose testimony the trial judge believed, that he could not blame 
the appellant for cancelling the contract, but he asked them to 
take, nevertheless, three carloads he had on hand, which they 
agreed to do. Subsequently, Murphy went to Fernie to get some 
money from Adolph, the appellant’s manager, to pay a note, and 
he does not think that he said anything about the cancellation of 
the contract, having then, he explains, a deal on w ith another con­
cern covering a million feet of lumber, and finally, it is only on 
February 8 that his solicitor wrote to the appellant threatening 
suit. I cannot help thihking that, even if the appellant has not 
(and I Irelieve it has) made out a case for the exercise of the right



45 DX.R.1 Dominion Law Reports. 585

of cancellation, it has at least shewn that the respondent fully 
acquiesced in the cancellation of the contract. Viewing all the 
circumstances of the case, I have come to the firm conclusion that 
the Court of Appeal should not have disturlied findings of the trial 
judge.

The appeal should, therefore, lie allowed with costs here and 
in the court lielow and the judgment of the trial court restored.

Appeal allowed.

Re BAILEY COBALT MINES Ltd.
BAILEY COBALT MINES Ltd. v. BENSON.

Ontario Supreme Court, Apjtcllate Division, Meredith, C.J.O., Maclaren, Magee 
and Hodgins, JJ.A., and Middleton, J. January 29, 1919.

Parties (§ II A—85)—Company—Winding up—Judgment—Person privt 
in estate to party litigant.

A person cannot be affected, still less concluded, by any evidence, 
decree or judgment to which he was not actually or in consideration of 
law, privy.

In order that a judgment may lie conclusive against a |>erson as privy 
in estate to a party litigant it is necessary to shew that he derives title 
under the latter by act or operation of law subsequent to the recovery of 
the judgment, or at least to the commencement of the proceedings, and 
that the judgment was one affecting the pro|>erty to which title is der­
ived.

Appeal from an order of Masten, J., setting aside an interim 
report of the Mastcr-in-Ordinary and referring the matter hack 
to him. Varied.

The order appealed from is as follows:—
Masten, J.:—Appeal from an interim report of the Master 

in Ordinary, dated the 22nd December, 1917, stating 
that he had refused to permit the appellants to receive 
any distributive share of the fund arising from the assets of the 
Bailey Cobalt Mines Limited in liquidation, unless and until the 
amount of a judgment held by the Bailey Cobalt Mines Limited 
against one Benson, the claimants' assignor, has been contribut­
ed, by or on behalf of Benson, to the assets of the company.

The facts in brief are as follows:—
Benson and others promoted the Bailey Cobalt Mines Limited, 

and were the directors of the company. It is alleged that in this 
connection Benson was guilty of misfeasance and became liable 
to the company for damages.
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On the ground of such misfeasance the Hailey Cobalt Mine# 
Limited and its liquidator sued Henson, and, judgment having 
l>een entered by default, the damages were assessed by the Master 
at the sum of $424,560.

Prior to this time, viz., on the lltli June, 1914, Benson, claim­
ing to have advanced moneys to the Hailey Cobalt company, 
had, prior to the liquidation, brought an action against it and had 
recovered a judgment for $90,788.89, which judgment was subse­
quently assigned to the Profit Sharing Construction Company, 
and it is upon the claim of that company to prove and rank in 
the liquidation for this judgment that the present question arises.

The decision is based on the ground that as against Henson 
there was a right either to set off the dividend on his claim against 
the judgment of $424,560 which the Bailey Cobalt company holds 
against him, or, in the alternative, an equity to retain the dividend 
until the amount of such claim against Henson has been contrib­
uted to the fund; and on the ground that the present appellants, 
as assignors of Henson’s claim against the Hailey Cobalt company, 
take the claim subject to all equities.

In this connection the dates are of importance and are as 
follows :—

Henson's judgment for $90,788.89.............11th June, 1914.
( )rder for winding up the Hailey Cobalt company..........

................................................................................... 26th June, 1911.
Assignment of Henson’s judgment to the appellants 

............................................................................15th February, 1915.
Writ by Bailey Cobalt company 

and liquidator, as plaintiffs, issued in 
action against Henson and others for
misfeasance................................................................ 29th June, 1915.

Judgment in last-named action on 
motion for default in defence and refer-
ing to Master to assess damages..........15th September. 1915.

Master’s report on assessing dam­
ages at $424,560...........................................14th February, 1917.

Master's certificate as to proceed­
ings to determine certain questions
first........................................................................ 3rd October, 1917.

Master’s interim report now
appealed from................................................ 22nd December. 1917.
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No stenographic report of the proceedings in the Master's 
office is filed before me; all that appears, apart from the report 
itself, is the following note in the Master's book:—

“Mr. Laidlaw states his contention as he did before me before 
the unsuccessful appeal. Mr. Robertson objects to certain docu­
ments cited by Mr. Laidlaw, being proceedings in the action and 
in the winding-up proceedings, being received. 1 think, under 
the order of Mr. Justice Masten, the proceedings had both in the 
action and in the winding-up are properly put in as evidence of 
such proceedings, and if Mr. Robertson objects he can answer 
any of them as lie sees fit, and that the three points of law now and 
formerly submitted by Mr. Laidlaw are the matter now Indore 
me. Mr. Robertson says the judgment in the action by Meredith, 
C.J.C.P., is not binding on his clients, and that there is and was 
no jurisdiction to proceed against Henson in the action, as he was 
outside the jurisdiction. The claim by the liquidator against 
Benson arises only on the report establishing a debt. It was 
after the assignment. Argument concluded. Reix>rt to lie 
settled on the 2‘2nd instant at 11 a.m.”

It does not appear from the proceedings whether any notice of 
the assignment from Benson to the Profit Sharing Construction 
Company was, or was not, given to the Hailey company or its 
liquidator prior to the lodging of the present proceedings, nor 
does it appear when the proceedings asserting this claim were 
begun. This point was not discussed by counsel; but, as the 
situation presents itself to me at the present time, 1 do not think 
that these circumstances make any difference in the result.

The first question raised by the appellants is this: Have the 
resi>ondentB given legal proof of facts establishing as against the 
appellants a set-off or an equity to prevent them ranking in the 
liquidation?

As I have said above, nothing appears on the record shewing 
what evidence was actually adduced Indore the Master; but I 
understand it to l>e agreed by counsel that no oral evidence was 
tendered; that the appellants tendered in evidence, as proof of 
their claim to rank as creditors, the judgment in Benson v. Bailey 
Cobalt Mines Limited, and the assignment thereof from Henson 
to the appellants; and the respondents tendered, in proof of the 
set-off or equity which they assert, the judgment which they
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hold against Benson, dated the 15th Septemlier, 1915, pronounml 
by Meredith, C.J.C.P., and the Master’s report made in pursuance 
of that judgment, dated the 14th February, 1917 ; and the matter 
rests on the evidence so tendered.

Upon this the Master has ruled that the judgment against 
Benson and the report founded thereon in the action of Benson v. 
Bailey Cobalt Mines Limited are, under the circumstances, 
admissible in evidence against the Profit Sharing Construction 
Company and establish the equity which the liquidator asserts.

The Profit Sharing Construction Company appeal from that 
ruling, relying on the maxim “fifes inter alios acta alteri nocere 
non debet,” and counsel refers to the discussion of that subject 
in Broom’s Legal Maxims, 8th ed., p. 748, and, as illustrations, 
to the cases of Zimmerman v. Kemp (1899), 30 O.R. 405; Ex p. 
Young, Re Kitchin (1881), 17 Ch. D. 6G8; Mercantile Invest­
ment and General Trust Co. v. River Plate Trust Loan and Agency 
Co., (1894] 1 Ch. 578.

I think that the rule applicable to this case is well expressed 
by Homer, J., in the last-mentioned case, at p. 593, where, in the 
course of the argument addressed to him by Cozens-Hardy, he 
says: “Judgment in an action between A. and B. could not 
primû facie affect C. But it does affect C.if he is privy in estate, 
claiming through B. The only other exception to the genera! 
law appears to be the case of an express indemnity from C. to B., 
and that appears to be limited to a case where the eubeequent 
proceedings arc between the person who indemnifies and the person 
indemnified. Is there any other exception?’ ’ To which Cozvns- 
Hardy replies: “I do not know of any other.’’

In Broom’s Legal Maxims, p. 748, it is said Jhat a person 
cannot be affected, still less concluded, by any evidence, decree, 
or judgment to which he was not actually, or in consideration of 
law, privy.

The cases where the parties arc privy within the meaning of 
this rule are discussed and set forth in para. 478 of the 13th volume 
of Halsbury’s Laws of England, and I have considered the cases 
there set out, and am of opinion that Benson and the Profit Shar­
ing Construction Company are not privies within the meaning of 
the rule; even if they were privies, I think that the liquidator is 
precluded from asserting the right which he here puts for-
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ward, by another rule which ia summarised in the same volume 
of llalsbury, para. 480:—

“In order that a judgment may be conclusive against a person 
as privy in estate to a party litigant it is necessary to shew (apart 
from his taking with a notice of a ft's jxndent) that he derives 
title under the latter by act or operation of law subsequent to 
the recovery of the judgment, or at least to the commencement 
of the proceedings, and that the judgment was one affecting the 
property to which title is derived. Purchasers of land are not 
estopped by proceedings commenced after the purchase; and a 
judgment obtained against the mortgagor of land after completion 
of the mortgage, setting aside his purchase of the land on the 
ground of fraud, is not even evidence against the mortgagee who 
was not a party to the action.11

From the list of dates above set forth it appears that the pro­
ceedings in which the judgment has lieen recovered by the insol­
vent company and its liquidator against Henson were commenced 
after the purchase by tbe Profit Sharing ( 'onstmetion Company of 
the judgment in question.

In his reasons for judgment the learned Master says, dealing 
with this point: “Under the latter clause of the first paragraph 
of the order of the 24th January, 1917,1 regard all the proceedings 
in the action as also in the winding-up matter, the same having 
been put in by Mr. Laidlaw, as properly before me and as evi­
dence for the plaintiffs’ liquidator.’’

The judgment in question was a judgment pronounced by 
myself when presiiling at the non-jury sitt ings in Toronto, ami the 
clause relied upon by the Master is as follows:—

"It is ordered that all questions and accounts arising in tliis 
action between the plaintiff and the defendant the Profit Sharing 
Construction Company be referred to the Master in Ordinary to 
be heard and determined by him in the winding-up proceedings, 
and as part thereof, and that in such inquiry and on the trial of 
such questions all proceedings heretofore taken in this action may 
be used and availed of in the same manner and to the same extent 
as though they had been taken in the winding-up proceedings.’’

I do not understand that this judgment in its terms creates or 
was intended to create any different situation from that which 
would have arisen if the case had been tried out lx1 fore me at the

ONT.
8. ('.

H Ke

Limited.

Mines
Limited

Benson



Dominion Law Reports. (45 D.L.R.590

ONT.
S. <’.

Re

Cobalt

Limited.

Cobalt

Limited

Benson

non-jury sittings; uml I am of opinion that, if it had been so tried, 
the judgment in default which had been already recovered in the 
action against Benson would not have constituted any evidence 
against the Profit Sharing Construction Company, but that the 
Profit Sharing Construction Company would have been entitled 
to require the plaintiffs to prove as against them, by proper evi­
dence other than that adduced, the facts upon which they base 
their claim.

1 am therefore of opinion that the Master in this respect has 
been misled, and that the respondents have failed to establish, 
by any evidence admissible against the appellants, the facts on 
which to found their claim.

The second ground of appeal is that, on the assumption that 
the evidence is admissible and adequately establishes the facts, 
yet the appellants as assignees of a chose in action stand in a better 
position than Benson, and against them the equity does not exist.

As regards set-off proper, 1 think no such right ever arose. It 
is a fundamental principle of the law of set-off that the right shall 
be mutual, and a misfeasant cannot set off money due to him 
from the company against sums due for misfeasance: He Anglo- 
French Co-operative Society, Ex p. Felly (1882), 21 Ch. D. 492. I 
refer also to the recent case of Crain v. Bade (1917), 55 Can. S.( ML 
208, 37 D.L.R. 412, as shewing the narrow character of the right 
of set-off which exists under the Winding-up Act. But here the 
right is claimed on a wider principle of equity.

In the case of He Rhodesia Goldfields Limited, [1910] 1 ( h. 
239, Swinfen Eady, J., at pp. 24G and 247, says:—

“Various cases on the subject of set-off were referred to in 
order to shexv that an unliquidated demand cannot lie set off 
against a liquidated debt, or a debt not due against one that is 
due; but this rule is of much wider application than the doctrine 
of set-off. In my judgment the rule is of general application that 
where an estate is being administered by the Court, or where a 
fund is living distributed, a party cannot take anything out of 
the fund until he has made good what he owes to the fund. It 
is immaterial whether the amount is actually ascertained or not. 
If it is not actually ascertained it must be ascertained in order 
that the rights of the parties may be adjusted, and it would lies 
strange travesty of equity to hold that in distributing the fund
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Partridge was entitled to lx* paid at once all that was due to him 
out of the company’s money, and subsequently to find, after it 
had lx‘on established that he owed money to the fund, that the 
amount could not lx* recovered from him.”

The most recent decision to which my attention has l>een 
directed is He National Live Stock Insurance Co. Limited, [1917] 1 
Ch. 028, where Astbury, J., refers to many of the earlier decisions 
which have consistently maintained the view above stated.

If the claim to rank as a creditor on the assets of the Bailey 
Cobalt company were made by Benson, it seems clear that he 
would not bo entitled to receive any share of the fund without 
paying that which he has lx*cn found liable to contribute to the 
fund.

Then arises the question whether the transfer to the Profit 
Sharing Construction Company places it in a better position than 
its transferor with respect to this equity, in considering this 
question it is to be borne in mind that the assignment from Benson 
to the Profit Sharing Construction Company is dated the 15th 
February, 1915, and that the judgment of the Bailey Cobalt com­
pany, declaring Benson guilty of misfeasance, is dated the 15th 
Sept cm lier, 1915. No evidence has lxx*n brought to my attention 
shewing the date when the assignment from Benson to the Profit 
Sharing Construction Company was notified to the Bailey Cobalt 
company or its liquidator, nor has any question been raised or 
determined as to whether the assignment from Benson to the 
Profit Sharing Construction Company is or is not bond fuie. 
Apart from statutory enactment, there is nothing to interfere with 
the right of a creditor to assign his claim pending the winding- 
up, and I have examined the sections of the Winding-up Act 
referred to by the respondents' counsel, and 1 can find no pro­
vision in our Winding-up Act forbidding such a transfer.

In the case of In re Milan Tramways Co., Ex p. They8 (1882), 
22 Ch. D. 122, at pp. 125 and 120, Kay, J., said, in a case where 
the faets were somewhat similar to the facts of the present case 
(the cross-claim being for misfeasance) :—

‘ ‘The liquidator resists this application upon the ground that 
he is, as he insists, entitled to set off the £2,000, for which he has 
obtained an order against Mr. Mutter. But this order was not 
obtained until long after the assignment by Mr. Mutter to Alfred
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Theys, and the notice of that assignment given to the liquidator. 
Assuming that what the liquidator has recovered was damages and 
not a debt, there was not at the date of the assignment and of the 
notice any right of set-off either at law or in equity.

“Was then the £2,000 damages? It was recovered, as I 
understand, by a summons under sec. 105 of the Companies Act, 
1862, and was, according to the order of the 28th July, 1880, ‘the 
nominal value of eighty-five shares in the company received by 
Mr. Hutter from Charles Bernard, the promoter of the company.' 
The ground of the order was, I presume, that this was in the nature 
of a brilte which it was a misfeasance on Mr. Butter’s part to 
receive. According to Pearson's Case (1877), 5 Ch. D. 330, the 
right of the company was to elect whether they would take the 
shares, and their proceeds if they had increased in value, or the 
value of them at the time when they were presented to him. The 
company have elected to take the value. This was not money 
in his hands. I am not informed whether he ever had any of the 
value of these shares in the shape of money, but if he had I must 
suppose it was less than what the company elected to take. As 
they have not taken the specific shares it seems to me that the 
company have insisted on their right to damages or compensa­
tion, and that the £2,000 was in the strictest sense of the wont 
damages and not a debt. If this be so, then taking the assignment 
to be subject to equities, it seems to me that there was no equity 
to which it could be made subject. This is not the case of a lia­
bility for a call made in the winding-up which, according to Ki p. 
Mackenzie (1869), L it. 7 Kq. 240, constitutes a debt from the 
time of the commencement of the winding-up, but the case seems 
to me to fall entirely within the decision in Watson v. Mid-Wales 
R. Co. (1867), L.H. 2 C.P. 593, where it was held that neither 
at Law nor in Equity would a set-off be allowed ‘against the 
assignee of an equitable chose in action . ... of a debt arising 
between the original parties subsequently to the notice of assign­
ment, out of matters not connected with the debt claimed nor 
in any way referring to it.’ ’’

The decision of Kay, J., was appealed to the Court of Appeal, 
and the appeal came on for hearing before the Earl of Sellromc, 
L.C., Cotton, L.J., and Fry, L.J. The report is to be found in 
(1884) 25 Ch. D. 587. In the course of the argument, when the
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Court seemed somewhat against him, counsel put forward the 
suggestion that, if there was not a right to set off the debts, there 
was a right to retain the dividends until the claim due the com­
pany was paid. Dealing with this question, Fry, L. J., says 
(p. 594):—

■ ‘Then, as to the claim. to retain the dividends, the appellant 
forgets that the dividend was not declared till after the order for 
payment of the £2,000, and that the order for that payment was 
not made till after the assignment of the debts to Theys. We 
cannot hold that the fact of Butter hating once been the owner 
of these debts created an inchoate equity to set off whatever 
might be found due from him against the dividends to become 
payable in respect of these debts. No right to retain the dividends 
could arise unless at the time when they were declared they lie- 
longed to a person who was indebted to the company.’1

The rule deduced from this line of decisions is summarised in 
Lindley on <'ompanies, 6th ed., p. 1027, as follows:—

"As regards debts which have been assigned, it is settled that 
a debtor cannot set off against the assignee of a debt due from 
him, any claim against the assignor which has arisen since the 
assignment was completed by notice to the debtor, unless such 
claim arises out of the same contract as that from which the debt 
assigned arose, and is intimately connected with it. This rule 
applies to debts proved against a company and afterwards 
assigned, and prevents the liquidator from setting off against the 
assignee a claim against the assignor founded on a breach of trust. ”

It appears to me that I am bound to follow the express ruling 
of the Court of Appeal, followed as it was in In re (loy <& Co. 
Limited, (1900] 2 Ch. 149; and, accordingly, with some hesitation 
(having regard to the language of Swinfen Eady, J., in the case 
of In re Rhodesia Gold Fields Limited, [1910] 1 Ch.at p. 247, and 
to the decision of Buckley, J., in In re Palmer’s Decoration and 
Furnishing Co., [1904] 2 Ch. 743), I hold that, if due notice was 
given to the company by the assignees, the Profit Sharing Con­
struction Company, before the declaration of any dividend and 
before recovery of the judgment against Benson, and if the 
assignment from Benson to the Profit Sharing Construction Com­
pany is bond fide, then no right of set-off and no right to retain
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the dividend, as claimed, arises, but meantime and until those 
questions are determined no dividend should be paid to these 
claimants.

In the view which I have thus expressed, I must be understood 
as deciding no more than the preliminary questions directly 
raised before the Master, and as leaving open and untouched all 
other issues, both those set forth in the action of Bailey Cobalt 
Mines Limited v. Benson and the Profit Sharing Construction 
Company, and all other issues, if any, relating to the rights of 
the appellants and respondents.

The appeal is allowed with costs, the interim report of the 
Master set aside, and the whole matter is referred back to him.

H. J. Scoti, K.C., for the appellants.
R. S. Robertson, for the Profit Sharing Construction Company, 

respondents.
At the conclusion of the hearing the judgment of the Court 

was delivered by
Meredith, CJ.O.:—It is common ground that it is 

essential for the success of Mr. Scott's client that there was a 
debt existing anterior to the assignment by the judgment 
debtor, Benson, to the respondent, of Benson's judgment. 
We do not think that the judgment against Benson proved 
more than the existence of a debt at the date of the 
judgment, and that, we think, was not sufficient to warrant 
the application of the equitable rule which Mr. Scott invoke, 
the judgment having lieen recovered after the assignment to the 
respondent of the Benson judgment.

The proper course is, we think, not to express any opinion 
as to the application of the equitable rule until the nature 
of Benson’s indebtedness has lieen determined, but to refer 
back the matter to the Muster in Ordinary for determination.

Upon the reference back, the opinion expressed by Masten, J., 
as to the application of the rule, is not to lx* binding upon tlie 
Master or upon the parties.

The costs of this and of the former appeal will lie reserved 
to be dealt with when the matter has been determined by the 
Master, or, in case of an appeal from his report, by the Judge who 
hears the appeal.

Judgment Accordingly.
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STACK v. The BARGE “LEOPOLD.”
Exchequer Court of Canada, Maclennan, Dep.Lue. JQuebec Adm. Diet., 

Montreal. July 11, 1918.

Admiralty (6 I—1)—Jurisdiction—Necessaries and repairs—Towage— 
Maritime lien.

By virtue of ss. 4 and 5 of the Admiralty Court Act, 1861, where a ship 
is not under arrest and its owner is domiciled in Canada, the Exchequer 
Court of Canada has no jurisdiction over an action for repairs or 
necessaries supplied to t he ship.

2. Towage |>erformcd in connection with the repairs, not at the owner's 
M|>ecial request, is not within the purview of “claims and demands for 
sei vices in the nature of towage,” within the meaning of s. 6 of the 
Admiralty Court Act, 1840, as would give the Court jurisdiction over 
the claim ; neither claim for towage nor for necessaries is the subject of a 
maritime lien.

3. An objection to the jurisdiction will hold good even if made after 
the trial.

Action in rtm and claim for $959.92 for work done, materials 
furnished, towing and guarding barge “Leopold” from June, 1916, 
to the date of the institution of the action, and costs.

Alphonse Décary, K.C., for plaintiffs; Lucien Beauregard, for 
mis en cause.

Maclennan, Dep. L.J.:—The plaintiffs were contractors for 
the construction of a portion of the Montreal and Quebec high­
way, under contract from the government of the Province of 
Quebec. The barge “Leopold” and certain other plant were 
leased by the Queljec Government to the plaintiffs in connection 
with the said contract and were used by the plaintiffs during the 
seasons of 1915 and 1916, when plaintiffs’ contract was completed. 
The plant lielonged to another contractor, who had undertaken 
to construct a considerable portion of the highway, but failed to 
complete the whole of his work, whereupon the government took 
possession of the plant and gave the balance of the work to the 
plaintiffs, who paid a rental to the government for the plant. 
When the plaintiffs completed their contract they notified the 
government and offered to surrender the plant, including the 
barge “Leopold.” The government declined to take the plant 
off the plaintiffs’ hands, and the claim in this action is to recover 
the alleged costs of certain repairs to the barge, materials furnished, 
towing the barge to a dry dock in order to have the repairs made, 
towing the barge from the dry dock and the costs of a guardian 
looking after the barge for a considerable time.

After trial, and in a written argument submitted by the coun­
sel for the defendant, the question of the jurisdiction of the court
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was raised. It is well settled law that the jurisdiction of this court 
to hear an action for necessaries supplied to a ship depends entirely 
upon statute. By the Colonial Courts of Admiralty Act, 1890, a 
Colonial Court of Admiralty has, subject to the Act, jurisdiction 
over the like places, persons, matters and things as the High Court 
in England has, and any enactment in an Act of the Imperial 
Parliament referring to the admiralty jurisdiction of the High 
Court in England, when applied to a Colonial Court of Admiralty, 
shall lie read as if the name of that possession were substituted for 
England and Wales. By the Admiralty Court Act, 1861 (24 Viet., 
c. 10, Imp.), s. 4:—

The High Court of Admiralty shall have jurisdiction over any claim for 
the building, equipping or repairing of any ship if at the time of the institution 
of the cause the sliip or the proceeds thereof are under arrest of the court.

See. 5:
The High Court of Admiralty shall have jurisdiction over any claim for 

necessaries supplied to any ship elsewhere than in the port to which the ship 
belongs, unless it is shewn to the satisfaction of the court that at the time of 
the institution of the cause any owner or part owner of the ship is domiciled 
in England or Wales.

By the Admiralty Court Act, 1840 (3 and 4 Viet., c. 65, s. 6), 
the High Court of Admiralty was given jurisdiction to decide all 
claims and demands for services in the nature of towage and for 
the necessaries supplied to any foreign ship.

At the trial it was proved that the barge “Leopold” was regis­
tered at the i>ort of Montreal on August 5, 1891, and that the 
registered owner since March 17, 1914, is Samuel Char land, of 
Montreal. The Provincial Building and Engineering Co. Ltd., a 
body politic and corporate, having its principal place of business 
in the City of Montreal, claims that, at the date plaintiffs’ ser­
vices arc alleged to have lieen rendered, it was and ever since lias 
been the real owner of the barge. At the time of the institution 
of this action, the barge was not under arrest of the court and the 
owner was cither Charland or the said company. It, therefore, 
follows that under ss. 4 and 5 of the Admiralty Court Act, 1801, 
this court has no jurisdiction over the plaintiffs’ claim for repairs 
or necessaries. The Garden City (1901), 7 Can. Ex. 94. The 
plaintiffs’ claim includes two items for towing, one for $10 for 
bringing the barge to the dry dock at Sorel, in order to make some 
repairs considered necessary by plaintiffs, and an item of $20, for 
towing the barge from Sorel to Bert hier, where the plaintiffs
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retained the liarge in their possession. This towing was not done __1 
at the request of the ewners of the barge, but was for the con- Kx. C. 
venience of the plaintiffs themselves, and was incidental to the Stack 

repairs and retention of the barge by plaintiffs. In my opinion ?;
1 HE MARGE

this was not the kind of towage which, under the Admiralty Court “Leopold."

Act of 1840, s. 6, would give the court jurisdiction. In my opinion,
the items for towage were incidental to plaintiffs* claim for neces- l>ep 1 J
suries and are to be treated in the same way: The St. Laurence
(1880), 5 P.D. 250. Neither claims for towage nor for necessaries
an' the subject of a maritime lien: Wcstrup v. (ireal Yarmouth
Steam Carrying Co. (1889), 43 Ch. 1). 241; The llenrich Bjorn
(1886), 11 App. Cas. 270.

The plaintiffs submit that the defendant’s objection to the 
jurisdiction having l>een raised after the trial came too late.
Dr. Lushington, in The Mary Anne, 34 L.J. Adm. 74, said:—

If at any time the court discovers and the facts shew that the court has 
no jurisdiction, it cannot proceed further in the cause; the delay of one or 
both parties cannot confer jurisdiction.

The objection raised by defendant is not a mere technical objec­
tion which could l)e waived by appearance and proceeding to trial, 
as under the statute there is absolute absence of jurisdiction:
The Louisa (1863), Br. and L. 59; The Eléonore (1863), Br. and L.
185; The Barbara BoscowUz (1894), 3 B.C.H. 445.

The defendant could have raised the question of jurisdiction 
before trial, and if that had been done some expense for both 
parties would have been avoided. The defendant tendered and 
deposited with the registrar the sum of $250 with the defence.
As at the time of the institution of this action the barge was not 
under arrest of the court, and its owner was domiciled in Canada, 
it is clear that the court has no jurisdiction. There will lie judg­
ment dismissing the action, each party paying their own costs, 
and the registrar is directed to return the deposit of $250 to the 
party from whom he received it. Action dismissed.

AMSON t. TOWN OF RADISSON. SASK.
Satkalchewan Court of Appeal, Haultain, C.J.S.. Lamont and Elwood, JJ.A. ~—

March tO, 1919. C. A.
Municipal corporations (| II G—231)—Town Act (Sask.)—Exercise

or POWERS UNDER—INJURIOUS APPBCTION OP PROPERTY—DAMAGES.
Under s. 340 of the Town Act (Sask. stats. 1910, c. 19) the owner of 

projierty is entitled to damages for injurious affection to the property by 
t he exercise of the powers conferred by the Act upon the town although 
no property has, in fact, been taken.



59 R Dominion Law Reports. |4S D.L.R.

SASK.

C. A.

Town or 
Radisson.

Statement.

Hauluio, C.J.8.

The effect of a. 343 of tlie Act in that the town may, if it see* tit, 
give notice in a local newspaiier of the completion of the work, ami m 
such notice may state the last aay on which a Maim for damages max be 
filed, and claims must be filed within the tune limited by the notice. 
In the absence of such notice by the town, notice within a year as pro­
vided by s. 342 is sufficient.

Appeal from an order of MacDonald, J., appointing an arbi­
trator to determine the amount of damages for injurious affection 
to property, in the exercise of jïowers conferred by the Town 
Act (Saak.). Affirmed.

H. M. Allan, for appellant ; C. At. Johnston and J. E. Mcl)»r- 
mid, for respondent.

Haultain, C.J.S.:—Certain land of the respondent in the 
Town of Radisson is alleged to have been damaged by the con­
struction of a sidewalk by the Town of Radisson.

The work was completed on or about Septemlier 1, 1917. and 
on July 24, 1918, the respondent served the town with a notice of 
claim for damages. On November 14, on the application of the 
respondent, an order was made hv MacDonald, J., appointing an 
arbitrator to determine the amount of such damages.

The appellant appeals from this order on the following grounds: 
(1) That the Town of Radisson did not take any lands of the said 
Mary Ellen Amson in the exercise of any of the powers conferred 
by the Town Act. (2) That the said Mary Ellen Amson failed to 
establish that she had sustained any damage by the exercise by 
the Town of Radisson of the powers referred to in s. 340 of the 
Town Act. (3) That the said Mary Ellen Amson has not estab­
lished that she is one of the persons to whom compensation is 
payable under the provisions of the Town Act. (4) That the 
Town of Radisson, not having taken any lands of the said Mary 
Ellen Amson in the exercise of any of the powers conferred by 
the Town Act, is not liable to pay compensation for any lands of 
the said Mary Ellen .Amson, injuriously affected by the works 
carried on by the said town under the provisions of the Town 
Act.

S. 340 of the Town Act (c. 19 of the statutes of 1910) is as 
follows:—

340. The council shall make to the owners of land taken by the town in 
the exercise of any of the powers conferred by this Act due compennation 
therefor, and shall pay damages for any land injuriously affected by such

(2) Such com|>ensation or damages shall be the value of the land taken
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or the amount of the injury done, as the ease may be, less any increased value 
which the contemplated work may give to the remaining lands of the claimant 
beyond the increased value common to all the lands in the locality.

(3) Any claim for such compensation or damages, if not mutually agreed 
upon, shall be determined by arbitration under this Act.

(4) Where part only of the land of an owner is expropriated, there shall 
be included in the award a sum sufficient to compensate him for any damages 
directly resulting from severance.

The section, in my opinion, makes provision for two distinct 
and separate things, (1) compensation for land taken by the town 
in the exercise of any of the powers conferred by the Act, and 
(2) damages for any land injuriously affected by “such exercise,” 
that is, the exercise of any of the powers conferred by the Act.

Throughout the Act—in sul». (2) of s. 340, s. 342, subs. (1) of 
s. 343, and ss. 346, 348, 351 and 352. the distinction is clearly 
drawn between compensation and damages. This point was 
decided in Vachon v. City of Prince Albert (1916), 9 S.L.R. 80, 
where the effect of an almost similar section of the City Act was 
under consideration.

Another point taken by the appellant was, that there was no 
notice of a claim for damages filed with the clerk of the town in 
accordance with the provisions of s. 343.

That section reads in part as follows:—
343. The council shall authorize the town clerk to give notice in a local 

newspaper of the completion of any municipal work forthwith after the 
person in charge of the work has given his final certificate. Sucn notice shall 
state the last day on which a claim for damages in respect of land not taken 
but injuriously affected by the work may be filed with the clerk.

(2) The notice shall also state that tne owner of such land must file with 
the clerk within three months after publication of the notice his claim for 
damages, stating the amount and particulars of such claim. . . .

(4) Except in the cases mentioned in the next following section, any 
claim not made within the period limited shall be forever barred, unless upon 
application to a Judge of the Supreme Court, made not later than one year 
from the publication of the notice, and after seven days’ notice to the town, 
the judge allows the claim to be made.

There is no evidence to shew that the notice required by 
sub-s. (1) was ever published.

The notice served in this case was served within the time fixed 
by s. 342, which provides that the notice shall l>e made within 
one year after the injury was sustained. This notice, in default 
of action by the council under s. 343, is, in my opinion, sufficient.

The appeal should be dismissed with costs.
Lamont, J.A.:—Both lieforc and after 1917 the respondent
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conducted a general «tore business in a building situate on lot 7, 
bloek 1, in the Town of Itadisson, of which she was the owner. 
In front of said land and building and contiguous thereto was a 
lioarri sidewalk on Main St. of said town which afforded imme­
diate and easy access to the said building. In the summer of 
1917 the town, in the exercise of the powers conferred on it by 
the Town Act, removed the I ward sidewalk, exeavuted in front 
of said land and building to a depth of 27 inches, and laid a new 
concrete sidewalk on the bottom of said excavation with its inner 
side contiguous to the said building, with the result, so the rrajm]vi­
ent claims, of seriously interfering with the access to the said 
building, and thus injuriously affecting the said lot. The con­
struction of the concrete sidewalk was completed Septemlicr I 
1917. In July, 1918, the respondent forwarded to the said town 
a claim for damages resulting from her land lieing injuriously 
affected by said excavation and construction. She then made an 
application in chandlers for the appointment of an arbitrator to 
assess the damages suffered. Her application was granted, and 
an order appointing an arbitrator was made. From that order 
the town now appeals.

Two arguments arc advanced on liehalf of the town: (1) That 
under the Town Art an owner of land was not entitled to damages 
for injurious affection thereto, unless some of his land had Iren 
taken by the town; (2) that even if the respondent was entitled 
to recover, no order for the appointment of an arbitrator should 
have been made in the absence of evidence that the town had 
not by notice, under s. 343, fixed the last day for filing a claim 
for damages at a date prior to the receipt of the respondent’s 
claim.

The first of the above arguments was disposed of adversely to 
the town by the court en bane in Vachon v. City of Prince Albert, 
9 S.L.R. 80. In giving the judgment of the court my brother 
Elwood, at p. 87, said :—

It was argued before us that the compensation payable for land injuriously 
affected was only payable when some land had been taken and other land 
injuriously affected. I am of opinion, however, that the clear meaning of the 
above section is that the council shall pay damages for any land injuriously 
affected by the exercise of the powers conferred by the City Act upon the

Counsel for the town sought to distinguish that case on the
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ground that the language of s. 340 of the present Act was not 
identical with s. 235 of the Act, under which the case was decided.

So far as the point before us is concerned, I can see no differ­
ence in meaning between the sections.

The other argument on behalf of the town is equally untenable. 
S. 342 provides that a claim for damages for injurious affection to 
land shall (with certain exceptions) be made in writing within 1 
year after the injury wras sustained, or after it became known to 
the person entitled.

8. 343 reads as follows:—
343. The council shall authorize the town clerk to give notice in a local 

newspaiier of the completion of any municipal work forthwith after the 
person in charge of the work has given his final certificate. Such notice shall 
state the last day on which a claim for damages in respect of land not taken 
but injuriously affected by the work may be filed with the clerk.

(2) The notice shall also state that the owner of suen land must file with 
the clerk within three months after publication of the notice his claim for 
damages, stating the amount and particulars of such claim.

Sut>-s. (4) provides for the barring of any claim not made 
within the period limited, unless upon application to a Judge of 
the Supreme Court he allows the claim to be made.

The respondent hating given notice of her claim within the 
time specified in s. 342, is entitled to have it adjudicated upon 
unless the town shews—“and the onus is on the town”—that the 
time specified in s. 342 has been abridged by notice properly given 
under s. 343. The town having failed to shew that the notice 
therein provided for was given, the respondent was entitled to 
the order made.

The appeal should be dismissed with costs.
Elwood, J.A. :—The respondent is the owner of lot 7 in block 1, 

according to plan E.A. of the Town of Radisson. During the 
year 1917 the said Town of Radisson, exercising the powers con­
ferred upon it by the Saskatchewan Town Act, being c. 19 of the 
statutes of Saskatchewan for the year 1916, constructed a con­
crete sidewalk abutting directly on said land. The construction 
of said sidewalk in front of said land was completed by the said 
town on or about September 1, 1917.

The respondent claims that, in the construction of said side­
walk, it was necessary for the said town and the said town did 
make an excavation in front of said land and the building thereon 
to a depth of 27 inches and that said sidewalk was laid in said
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excavation, with the result that the building on said land, which 
was a store building, was considerably above the sidewalk, to the 
damage of the respondent. On or about July 24, 1918, the 
respondent, through her solicitors, forwarded to the said town a 
notice of claim for such damages. On or about October 19, 1918, 
the respondent caused to be served on said town a notice of motion 
returnable on October 24, 1918, to he made l>efore the presiding 
Judge of the Court of King’s Bench in ('hamhere, at the City of 
Regina, to appoint an arbitrator to determine the amount of said 
damages: and on November 14, 1918, MacDonald, J., made an 
order appointing A. E. Bence, of the City of Saskatoon, to be an 
arbitrator to determine the amount of such damages. From the 
above order this appeal is taken.

S. 340 of the Town Act is as follows:—(See judgment of Haul- 
tain, C J.)

It was argued before us that the damages payable for land 
injuriously affected were only payable when some land hi been 
taken and other land injuriously affected, and that, as *n the 
present case no land was taken, the respondent is not entitled to 
recover damages for work done by the town under its statutory 
powers.

This question came before us—under s. 245 of the City Act. 
being c. 84 of R.S.S. (1909)—in the case of Vaction v. City of 
Prince Albert, supra, and it was there held that the meaning of 
s. 245 of the then City Act was that the council shall pay damages 
for any land injuriously affected by the exercise of the powers con­
ferred by the City Act upon the city, quite irrespective of whether 
land has or has not been taken.

S. 245 of the then City Act is as follows:—
245. The said council or commissioners shall make to the owners or 

occupiers of or other persons interested in any land taken by the city in the 
exercise of any of the powers conferred by this Act due compensation therefor 
and pay damages for any land or interest therein injuriously affected by the 
exercise of such powers, the amount of such damages being such as neeessarih 
result from the exercise of such powers beyond any advantage which the 
claimant may derive from the contemplated work; and any claim for such 
compensation or damages if not mutually agreed upon shall be determined 
by arbitration under this Act.

It was argued 1 adore us that s. 340 of the Town Act is different 
in meaning from s. 245 of the City Act, and that the concluding 
words of suint. 1 of s. 340, “affected by such exercise,” refer to the 
taking of land.
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I am of the opinion that that is not the proper construction of 
the sulvseetion, and that the words “such exercise” refer to the 
exercise of any of the powers conferred by the Act. and that, 
therefore, the respondent is entitled to damages if her land has 
been injuriously affected by the construction of the sidewalk in 
question.

It was further contended that the appeal should lx* allowed 
lxrause no evidence was given that the town had lieen given the 
notice referred to in s. 343 of the Town Act, or that the resj>ondent 
had filed notice of her claim within the time mentioned in that 
section.

S. 342 of the Town Act is as follows:—
342. Except where the person entitled is an infant, a lunatic, or of unsound 

mind, a claim for damages resulting from his land being injuriously affected 
shall be made in writing, with particulars of the claim, within one year after 
the injury was sustained, or after it became known to such person, and. if not 
so made, the right to such damages shall be forever barred, 
and a notice was given on Ixdialf of the respondent to the town of 
her claim within the year mentioned in s. 342.

I am of the opinion that the effect of s. 343 is that the town 
may, if it sees fit, give notice in a local newspaper of the com­
pletion of the work, and in such notice may state the1 last day on 
which a claim for damages may be filed, and that, if that is done, 
notice of claims must lx* filed xvithin the time limited by s. 343.

There was no evidence Ixffore us that the town had ever caused 
any such notice to lx1 published, and if the town wished to cut 
down the time given by s. 342 for giving notice of a claim for 
damages, evidence should have lieen brought lx?fore MacDonald, 
J., on the application lx»fore him to shew that the town had given 
the notice under s. 343.

In the absence of evidence that the town had given a notice 
under s. 343, I am of opinion that the respondent is entitled to 
rely on the notice which she gave under s. 342.

In my opinion this appeal should be dismissed with costs.
A ppeal dinmiued.
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LEMON v. CHARLTON.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J., McKeown, 
C.J.K.B.D., and Grimmer, J. February 14, 1919.

Wills (| I A—5)—Wills Act—Bequest or “certain amount” to a 
“certain person” secretly confided to executor—Validity.

Provision 4 of the Wills Act (C.8.N.B. 1903, c. 160), which enacts that 
“no will shall be valid unless it be in writing . . . and executed in :i 
certain formal way, does not mean that every bequest contained in or 
under a testament must be reduced to writing in order to have validity; 
a bequest, if otherwise valid, may be made to “a certain person” of “a 
certain sum,” the testator confiding the name of the beneficiary and the 
amount of the bequest secretly to the executor, who, upon accepting the 
executorship becomes trustee for the unnamed beneficiary.

[Lemon v. Charlton (1916), 34 D.L.R. 234, McLeod, C.J., affirmed.]

Appeal by defendant from an order of Sir E. McLeod, re­
tired Chief Justice, and White, J., in an action for declaration 
and decree under a will.

M. G. Teed, K.C., supports appeal.
G. //. V. Belyea, K.C., contra.
The judgment of the court was delivered by 
McKeown, C. J.:—William McLean, late of the City of 

Saint John in the Province of New Brunswick, departed this 
life at the City of Saint John aforesaid on September 21, 1912, 
having first duly made and executed his last will and testament 
dated November 6, 1909, whereby he appointed the defendant 
William Charlton, sole executor thereof.

This appeal has to do with the construction of a certain 
clause of said will which, being brief, may be set out in full. 
It reads as follows :—

This is the last will and testament of me William McLean of the City of 
Saint John in the Province of New Brunswick, and I do hereby declare this 
to be my said last will and testament and do hereby revoke all former wills by 
me at any time heretofore made. I nominate, constitute and appoint my 
partner and son-in-law, William Charlton, to be the sole executor of this my 
said last will and testament.

I direct ray said executor, after paying all my just debts, funeral mid 
testamentary expenses to pay a certain person whom I have made known to 
him and whose name I otherwise desire to be kept strictly secret, a certain 
sum of money, as soon after my decease as can conveniently be done, the 
amount is to be kept secret but has been made known to him by me, and I 
can rely upon my said executor to faithfully carry out this said trust.

All the rest, residue and remainder of my property of every nature and 
kind whatsoever situate of which I shall die seized, I give, devise and bequeath 
to my daughter, Elizabeth M. Charlton, the same to become and be her own 
absolute property.

In faith and testimony whereof I, the said William McLean, have here-
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unto subscribed ray name and affixed ray seal to this my last will and testa­
ment at he City of Saint John aforesaid the sixth day of November, A.D.,
1909.

Signed, sealed, published and declared by the said testator as and for 
his said last will and testament in the presence of us who in his presence and 
in the presence of each other all being present at the same time and at his 
request have hereunto subscribed our names as witnesses, the letters “Chari” 
on the fourth line from the top having been first scored out.

(Sdg.) Win McLean (L.8.)
(Sdg.) Jas. A. Cooper.

(Sdg.) H. H. Pickett,
The defendant, William Charlton, executor of said will, is 

a son-in-law to the deceased testator; and his wife, testator’s 
daughter, has, by amendment, been made a defendant with her 
husband in this suit. The decree appealed from sustains the 
claim put forward by plaintiff, namely, that she (plaintiff) is 
the person referred to in the said will, and that the sum of 
$2,000 was the sum made known to the executor by the testator 
and so directed to be paid to plaintiff, she being the “certain 
person ’ ’ named to the executor by the testator.

On application made to the late Chief Justice, Sir E. McLeod, 
it was ordered that the questions of law involved should be set 
down for argument and disposed of prior to the trial of the 
issues of fact. Hearing upon the legal matters was had before 
him, and by his judgment he held the bequest valid, and that 
plaintiff was entitled to shew by evidence the amount of money 
to be paid, and to whom it should be paid.

After the retirement of Sir E. McLeod as Chief Justice of 
the province, trial of the disputed facts was had before Mr. 
Justice White, who in a considered judgment made the fol­
lowing findings :—

N. B.

8. C.

Chaklton. 

McKeown, C.J.

I find as a fact that the person referred to in said last will as a “certain 
person whom I have made known to him and whose name I otherwise desire 
to be kept strictly secret,” is the plaintiff in this action, and that the money 
therein referred to as a “certain sum of money, the amount of which is to 
be kept secret but has been made known to him by me,” is the sum of $2,000, 
and that, at the time of the making of the said will, the testator informed the 
defendant William Charlton that he had that amount of rqoney then in 
deposit in the bank, as the fact was.

I find that on September 17, 1912, the defendant Elizabeth M. Charlton, 
in fraud of the plaintiff, withdrew moneys, which, prior to that date, had 
been on deposit in the Marsh Bridge branch of the Bank of New Brunswick 
in the name of her father and herself, but which were really the sole property 
of her father, and fraudulently converted and applied the same to the use of
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and that the defendants do forthwith, upon settlement and entry of decree 
hereunder, pay to the plaintiff all her costs of this action down to and including 
such interim decree, including all costs of the hearing had before Sir E. McLeod, 
C.J., upon the question of law determined by him as aforesaid and the costs 
of the uncompleted trial before him of the issues of fact herein, etc.

The only part of the testimony I think necessary to be par­
ticularly referred to in considering the appeal, is that upon 
which the judge’s finding of fraud rests. In my view, such 
finding has not a little to do with the general aspect of the case. 
It was shewn by the testimony of the defendant Elizabeth 
Charlton, that about 4 days before her father’s death, she drew 
all his money ($1,991.19) from the Bank of Nova Scotia and 
deposited it in her own name and in that of her husband, a 
joint account, in the Bank of British North America. Her 
explanation of this action is upon the record, but the judge 
finds that it was in fraud of the plaintiff, connived at by the 
defendant William Charlton ; and I presume it was because of 
such finding that he considered the Chancery Court to be the 
proper tribunal in which the estate of the testator should l>e 
administered.

The defendants’ appeal is grounded upon the provision 4 of 
the Wills Act (C.S.N.B. 1903, c. 160) by which it is enacted as 
follows :—

S. 4. No will shall be valid unless it shall lie in writing and executed in 
the manner hereinafter mentioned, that is to say, etc.

herself and her said husband, and that her husband had knowledge of, and 
acquiesced in, such fraudulent conversion, probably prior to, but certainly 
shortly after the death of the said testator, and that he connived at ami 
participated in, such fraudulent appropriation and conversion of said moneys.

I, therefore, find and adjudge that the plaintiff is entitled as a legatee 
under said last will to be paid the sum of <2,000 together with interest thereon 
at the rate of 5% per annum from September 17, 1913, out of so much of the 
testator’s personal estate as shall remain after payment of all his just debts 
and funeral and testamentary expenses.

lu order to give effect to the provision» of the will, White. 
•I., has ordered that the estate of the testator, and all property 
whereof he died seized or entitled, should be administered in 
the Chancery Court, and also has directed that the necessary 
accounts thereof be taken before a Master, and report be made 
by him as particularly specified in the judgment appealed from ; 
with leave reserved for either party from time to time to apply 
for further order or directions—
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The section goes on to particularly describe the method of 
execution and there is no dispute that the testamentary document 
admitted to probate was executed in the way the section requires. 
In the determination of this matter, the court has now got to 
a point at which it has been established that the testator directed 
his executor, the defendant William Charlton, to pay the sum 
of $2,000 to the plaintiff. It is also established that the said 
executor connived at the fraudulent misappropriation by his 
wife of the money set apart by the testator for such purpose. 
Also with full knowledge of the trust reposed in him, and having 
agreed to carry it out, the defendant William Charlton accepted 
the office of executor of William McLean's estate, by virtue of 
which he knew that all the property of William McLean would 
come under his (the defendant's) control. Having assumed such 
position, he now urges upon the court that the testator’s whole 
action in this regard amounts to nothing, and that such mis­
appropriation cannot be disturbed—anil that is the point at 
issue.

It was remarked during the argument by counsel upon both 
sides of the controversy, that no reported case exactly similar 
to the one before us can be found. That is to say, there is no 
reported decision, in which a direction to an executor to pay an 
unnamed amount to an unnamed person, has been adjudged a 
good bequest. It is fully established. I think, that a bequest to 
a named legatee, with instructions to apply such bequest to the 
benefit of a party unnamed in the will is valid, and that such 
legatee takes the bequest subject to the trust involved in favor of 
such unnamed party. I will take occasion a little later to remark 
upon one or two such cases, but I refer to such decisions at 
present in order to say, that, to my mind, the effect of such 
holding is to impair the argument addressed to us on defendant’s 
behalf as founded upon the fourth section of the Wills Act. It 
is true that this section says that the "will” must be in writing 
and executed in a certain formal way. It does not say, how­
ever, that ever)- bequest contained in or under a testament, must 
be so reduced to writing in order to have validity. If (as seems 
to be the case) a bequest is valid, concerning which the bene­
ficiary is unnamed as far as the will shews, but privately corn-
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munieatcd to the legatee named therein, it seems to follow that 
the proper interpretation of section four of the Wills Act does 
not mean that every bequest shall be detailed in the will. But 
it is argued that, in the will before us, we have not only an 
unnamed beneficiary, but an unnamed amount. As a question 
of construction of the statute, if one of these two matters can 
be secretly confided to a legatee who thereby becomes a trustee 
for the unnamed beneficiary, there seems to me to be no logical 
reason for saying that both of them can not be confided to the 
executor, who is primarily responsible for carrying out the 
testator’s wishes. I cannot avoid recognizing the potential abuses 
of such a method of making a bequest. It imposes upon the one 
claiming against a residuary legatee, or against the named 
legatee, the heavy burden of satisfying the court in the matter 
involved, a burden palpably so onerous that only under most 
exceptional circumstances does it ever come into existence. But. 
in some instances, an individual bequest might very properly 
be worded in the way suggested, and the case before us seems 
to be one of them, and such a one, that, unless the court con­
cludes that the wording of the Wills Act is a complete bar to 
plaintiff’s recovery, there would seem to be no trouble in giving 
effect to the testator’s well ascertained intention. After giving 
the matter serious consideration I am of opinion that the judg­
ment of Sir E. McLeod, C.J., should be sustained and this appeal 
dismissed. There being presumably no decisions to guide us, 
regard must be had to the principles which are involved in the 
construction of the statute, and to whatever assistance can be 
gathered from cases nearest to the present one.

Before discussing the authorities, I desire to make reference 
to a point that was strongly urged on the court by counsel on 
defendant’s behalf, namely, that here there is no gift provided in 
the will in regard to which a trust can be created, or concerning 
which it can arise. It was pointed out, and forcibly insisted 
upon, that the cases discussed by plaintiff’s counsel were those 
in which a specified bequest had been made to some person, 
and as to said bequest the contention was, that an unnamed 
third person wa# to be the beneficiary. It was pointed out that, 
in the will before us, there is no such devise, and the present



45 DXJt.] Dominion Law Reports. 60*)

case is thus, in principle, different from the ones so discussed ; 
that there is here no bequest or legacy to the executor, and con­
sequently no trust can operate as contended by plaintiff. If 1 
may presume to say so, I very respectfully concur in the re­
marks of Sir E. McLeod, CJ., upon this branch of the case. He 
says as follows (34 D.L.R. 236-7) :—

N. B.
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Charlton.

McKeown. C J

In this ease the bequest is spécifié in that it directs the executor to pay 
*to a certain person, who is made known to the executor by the testator, a 
certain amount of money, which is also made known to the executor by the 
testator. So that when the defendant took out a probate of the will and 
took upon himself the administration of the estate, he knew that the testator 
by that clause in the will had directed him to pay this sum of money to the 
person named to him. And I think it must further lie taken, at all events at 
this hearing, that the executor, when the testator told him the person and the 
amount he wished paid, that he assented and agreed to do so when he was 
ap|M»inted executor. ... It was strongly claimed that in order to create 
a trust, the bequest must lie made to the trustee. I had said I do not treat 
this so much as a trust as a liequest. But if this bequest is good, Charlton 
becomes a trustee. When he took out the probate of the will, and liecomes 
possessed of the property, he then has the legal title to all the |>ersonnl prop 
ertv and must hold it subject to the disposition of the will. It does not seem 
to me that it makes any difference how he becomes a trustee, that is, whether 
he is a trustee because the pro pert y is willed directly to him with oral instruc­
tions to pay it to someone else, or becomes a trustee by virtue of taking out 
probate of the will, having previously received instructions to pay a certain 
sum of money to a certain person.

In the case of Attenborough v. Solomon, [1913] A.C. 76. 
Haldane, L. C., had occasion to remark upon the status of an 
executor. He says at p. 82 :—

The position of an executor is a |ieculiar one. He is appointed by the 
will, but then, by virtue of his office, by the operation of law and not under the 
Inquest in the will, he takes a title to the personal projierty of the testator, 
v.hich vests him with the plenum dominium over the testator’s chattels. He 
ta. es that, I say, by virtue of his office. The will becomes o|ierative so far 
as i, • dispositions of personality are concerned, only il ami when the executor 
assents to those dispositions. ... So soon as he has assented, and this 
he may do informally and the assent may lie inferred from his conduct, the 
dispositif .ns of the will become operative, and then the benefieinries have 
vested in them the property in those chattels. The transfer is made not by 
the mere force of the assent of the executor, but by virtue of the dispositions 
of the will which have become operative because of this assent.

In my vitw the defendant William Charlton, having obtained 
possession of he property to which, or concerning which he 
had promised to carry out the testator’s request, must be con­
sidered a trustee for that purpose. I think that he became “a

42—45 D.L.R.
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trustee by virtue of taking out the probate of the will," to use 
the expression of Sir E. McLeotl, C.J. 1 consequently think 
that the objections urged against the plaintiff’s claim upon the 
ground that there is nothing concerning which a trust can 
operate or be declared, cannot be sustained, also that the con­
tention of uncertainty has been met by the findings of White. .1, 

In vol. 2 of Vernon’s Reports, p. 99, the case of Print/ v. 
Print/ (1689), 23 K.U. (173, is briefly reported. The testatoi* 
appointed throe executors in trust for an unnamed bénéficiai. 
By the admission of two of the executors it was revealed that 
the testator’s wife was the person so unnamed in the will, ami 
whom he desired to benefit.

The will declaring that the executors are only in trust, and not declaring 
for whom, the |lemon may l>c averred, and two of the executors having by 
their answer confessed the trust, and it being likewise fully proved, that it 
was the intent of the testator, and that he declared it a trust for his wife, 
decreed the trust for the plaintiff, with costs, etc,., p. 100.

And the court thereupon declared a trust accordingly. The 
eases are not wholly similar, because in the year 1689, when 
the Pring case was decided, executors had far more beneficial 
interests in estates than they now have, although, in that case, 
they received a legacy of only twenty shillings each. But there 
still remains the fact that the testator confided to his executors 
the carrying out of the trust for the unnamed party, which is 
similar to the cam? before us. And 1 think it will be conceded 
that no special words are necessary to create a trust. The 
language of the section of the will before us, which is a direc­
tion to the executor to pay to the party indicated, and also an 
expression of reliance upon the executor “to faithfully carry 
out this said trust"—coupled with the acceptance of the execu­
torship by the defendant, well knowing that this clause was in the 
will and exactly what it meant—all this, I say, to my mind, 
creates a trust of which the courts will take notice.

Par. 1, s. 2 of c. 8, of Lewin on Trusts, 12th ed.. upon implied 
trusts, reads, p. 148:—

Wherever a |>erson having a power of disposition over property, manifests 
any intention with respect to it in favour of another, the court where there is 
sufficient considerat ion, or in a will w here consideration is implied, w ill execute 
that intention through the medium of a trust, however informal the language 
in which it hapiiens to be expressed.

the

the
legs

pre
tha
cou
his
seci
the
exe
equ
exe
din
reei
and

emi 
of I

test
fini

the 
exe 
had 
a n 
not 
the 
givi 
hin 
hav 
givi



45 D.L.R.] Dominion Law Reports.

It will thus he seen that where an implied trust arises from 
the words used by the testator in his will,
the intention of the testator is considered imperative, and the devisee or 
legatee is hound ami may be coni|>cllcd to give cfTcrt to the injunction, p.

It is true that it is the “devisee” or “legatee” who is ex­
pressed to be “bound,” but it is not with the legatee, qua legatee, 
that the court deals, it is with the legatee, qua trustee, that the 
court has to do; and whether such trustee has been clothed with 
his trust by the operation of a legacy, or of an executorship, 
seems to me to make no difference at all in his standing before 
the court, and when we have, as here, a like direction to the 
executor, no reason suggests itself to me why he should not be 
equally bound to carry it out. As before explained, it is the 
executor who passes the property over to the legatee, lie is 
directed in the will before us to give the property to his wife as 
residuary legatee, after the payment of the necessary expenses, 
and the certain sum of money to the plaintiff.

At p. 132 the same author refera to Lord Alvanlcy’s rule 
enunciating the correct principle with reference to the creation 
of a trust, which is—that a trust is created “where a testator 
points out objects, property, and the way in which it shall go.”

In the case of lie Fleetwood (1880), 15 Ch.D. 594, the 
testatrix having made no less than three codicils to her will, 
finally executed a fourth in the following words:—

I hereby bequeath to B. (to whom I have willed my landed pro|ierty) 
alno all my personalty, such as cash, furniture, etc., to be applied as I have 
requested him to do.

Upon the question as to the nature of the request and how 
the same was worked out, ti. the legatee testified that, before 
executing this codicil, Miss Elizabeth Fleetwood, the testatrix, 
had acquainted him with the desired alterations, and that he took 
a note of them and repeated them to her. The memorandum was 
not signed by the testator, and the court held that the nature of 
the trust with which B. had been clothed by the testatrix, by her 
giving to him the personalty to be applied as she had requested 
him to do, was sufficiently established by B.’s evidence, and that 
having been so established, the court would decree that effect be 
given to it.

Hall, V. C., in his judgment at p. 607 says:—
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The testator, at least when his purpose is communicated to and accepted 
by the proposed legatee, makes the disposition to him on the faith of lus 
carrying out his promise, and it would be a fraud on him to refuse to perform 
that promise. No doubt the fraud would be of a different kind if he could 
by means of it retain the benefit of the legacy for himself, etc.

The above ease is one in which the trust was attached to a 
bequest, but 1 can see no difference in principle in a trust 
attached to a bequest and therefore binding upon the legatee, 
and a trust attaching to property in the hands of an executor 
who has full power over the same, and without whose assent the 
legatee cannot take. In Riordan v. Banon (1876), 10 Ir. R. Kq. 
469, a legatee was directed to dispose of a pecuniary legacy in 
the manner specified by a memorandum to be left with him by 
the testator. It was established by parol testimony, that, prior 
to the execution of the will, the legatee had been verbally in­
formed by the testator that the legacy in question was to be in 
trust for a person then named, and it was also shewn that the 
legatee agreed to take the bequest for such purpose, and promised 
to so apply it. Under these facts, the Vice-Chancellor held that 
a valid trust had been created for the benefit of the person 
indicated by the testator, and that verbal evidence was ad­
missible to show that a legacy had been bequeathed upon a trail 
partially undisclosed upon the face of the will, when at the time 
or before its execution, the trust had been communicated by the 
testator to the legatee and had been accepted by the latter. 
He further said at p. 477 :—

The result of the cases appears to me to be that a testator cannot by his 
will reserve to himself the right of dis|)osing subsequently of property by an 
instrument not executed as required by the statute, or by parol, but that when, 
at the time of making his will, he has formed the intention that, a legacy 
thereby given shall be disposed of by the legatee in a particular manner, not 
thereby disclosed, but communicated to the legatee and assented to by him, 
at or before the making of the will, or probably, according to A/o*s v. Coo/xr 
(1861), 1 J. & II. 352, 70 E.R. 782, subsequently to the making of it. the 
court will allow such trust to be proved by admission of the legatee or 
other parol evidence, and will, if it be legal, give effect to it.

This case is cited and relied upon by Hall, V.C.. in the 
Fleetwood case :

It will be noted from the above quotation that the court 
speaks of a legacy being “disposed of by the legatee in a par­
ticular manner not thereby disclosed, but announced to the 
legatee and assented to by him, etc.” If this be a correct
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summary of the result of the eases, there seems to be no re­
striction either because of an unnamed legatee, or because 
of an unnamed amount, or because of both. The words are 
broad enough to enable a trust to be directed in favor of more 
than one person for different amounts of the legacy in question. 
In other words, suppose the legacy concerning which the trust is 
established, amounted to $1,000, it is open, I take it, under the 
authority of the above ease, to shew that this $1,000 is to be 
split up among any number of persons, in any amounts which 
could be proven. Here then we would have the court confronted 
with a trust in favor of an unnamed person for an unnamed 
amount, which is the difficulty urged against its validity in 
the ease before us. There still remains, however, the point of 
difference that in the above instance an original bequest was 
made by the testator to a named legatee, thereby distinguishing 
between such a ease and one where, as here, the executor takes 
the testator’s property directly burdened with the trust, but if 
both must be considered trustees, as I think they must, no dif­
ference in principle exists for such reason.

In Podmore v. Gunning (1836), 7 Sim. 644, 58 E.R. 985, a 
testator devised his estate to his wife absolutely:—

N. B.
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Having a perfect confidence she will act up to those views which I have 
communicated to her, in the ultimate dis|>osal of my pro|icrty after her 
decease.

In a suit brought by the plaintiffs, they prayed a decree 
based on allegations that they, the plaintiffs, were the persons 
communicated by the plaintiff to his wife as beneficiaries after 
her decease. The Vice-Chancellor decided that if the plaintiff’s 
allegations had been established, the court would have declared 
a trust as probated, but he held that the claim had not been 
proven and the case was, therefore, dismissed.

In Lewin on Trusts the author says, p. 63
7. So if a person before the Executors' Act, 1830 (11 Geo. IV. & 1 Win. 

IV., c. 40), had been simply appointed executor, which conferred upon him a 
title to the surplus beneficially, averment was not admissible to make him a 
trustee for the next of kin. But apparently the authorities established that 
if, from any circumstances appearing on the face of the will, as the gift of a 
legacy to the executor, the law presumed only that he was not intended to 
take the surplus beneficially, the executor might rebut that presumption by 
the production of parol evidence, when, of course, the next of kin might fortify 
the presumption by oppressing parol evidence in contradiction. But where
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I deeire and empower her by will or in her lifetime to dis|>oKc i f my i ate 
in accordance with my wishes verbally expressed by me to her.

The judge took the view that, inasmuch as the widow only 
had a life interest in the property, no parol evidence was ad­
missible for the purpose of giving her power of disposition which 
would enable her to deal with more than her life interest.

In the case of lie Huxtable, reported in the same volume at 
p. 876. a testatrix by her will gave £4,000 to C. “for the 
charitable purposes agreed upon between us.” The Court of 
Appeal consisting of Vaughan Williams. Sterling and Cozcus- 
Hard.v, L.JJ., held that evidence was admissible for the purpose 
of shewing what the charitable purposes so agreed upon were. 
Without multiplying authorities, I think it can be taken as 
thoroughly decided that particular evidence is admissible for 
the purpose of explaining an uncertain term in a will. In other 
words that the true interpretation of the section of the Wills 
Act to which reference has been made, does not involve the 
necessity of every individual bequest in a testamentary disposi­
tion being set out in full, and I can sec no difference in principle

the will itself invested the executor with the character of trustee, as by giving 
him a legacy “for his trouble," or by styling him a “trustee," expressly, 
the primé facie title to the surplus was then in the next of kin, ami parol 
evidence was not admissible to disprove the express intention. By the Act 
referred to an executor is made primé facie a trustee for the next of kin. 
Where then- are no next of kin the title of the executor, as against the Crown, 
is not affected by the statute, and the old law applies. But if the executor 
be stamped by the will with the character of trustee, and then* are no next of 
kin, the Crown will take. And, of course, whether there be next of kin or not, 
if it ap|M*ar from the whole will that the executors were intended to take 
beneficially, the statute is excluded.

8. An exception to the rule, that parol trusts cannot be declared upon un 
estate devised by a will, exists in east* of fraud. The court will never allow u 
man to take advantage of his own wrong, and therefore, if an heir, or devisee, 
or legatee or next of kin, contrive to secure to himself the succession of the 
property through fraud, the court affects the conscience of the legal holder, 
and converts him into a trustee, and compels him to execute the disappoints! 
intention.

In the case of lletlctj v. Hetley (1902), 71 LJ.Ch. 769, Joyce. 
J., held that parol evidence was not admissible to explain a 
testator’s wishes where his widow had been appointed sole 
executrix and given a life interest in his property, and it was 
sought to give effect to a clause in the will which rend as 
follows :—
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between admitting evidence to determine both the person in­
tended and the sum bequeathed, and the admission of like 
testimony to show only one of such uncertain matters. It was 
argued before us that the gift is uncertain. So it is on the face 
of the will; so it was in the Huxtable case and many others re­
ferred to. But the element of uncertainty was removed by 
parol evidence in these eases above cited; and by the decision 
in the court below all uncertainty has been removed in the 
present case. Courts will not establish a trust if there lie un­
certainty as to the subject-matter, that is. of the property 
claimed to be bound by the trust; or where the objects of the 
trust are uncertain, as a trust for the testator’s friends. But 
in cases like those heretofore cited, where the testator’s intention 
can readily be ascertained by evidence, 1 can see no dfticulty in 
holding the bequest a valid one.

1 have not dealt with this matter from the standpoint of 
fraud, but in the quotation from Lewin on Trusts, p. (14 above 
cited, it is remarked that :—

Tbs court will never allow a man to lake advantage of his own wrong and, 
therefore, if an heir, or devisee, or legatee, or next of kin, contrives to secure 
to himself the succession of the property through fraud, the court affects the 
conscience of the legal holder ami converts him into », trustee ami c<mi|fels 
him to execute the disnp|>oi»ted intention.

From the finding of the court below it is established that 
the two defendants arc equally guilty of fraud, and, therefore,
I take it, the Chancery Court has assumed further disposition 
over this matter. To my mind, the defendants would be taking 
advantage of their wrongdoing if they were allowed to keep 
this money, and, for that reason also, 1 think the judgment of 
the court below should be affinned.

I have no doubt that the severe terms with reference to 
costs have been imposed by reason of the fraud which the judge 
has found, and to which both defendants are parties: but 
nevertheless. I think that the defendant Elizabeth M. Charlton 
should not be condemned to pay costs of any part of the pro­
ceedings prior to her being made a party to the suit. Neither 
do 1 think that the costs of the uncompleted trial before McLeod, 
C,l.. in which judgment was not given, and all proceedings eon-
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N. B. meted therewith being rendered of no effect by the retirement
S. <\ of the presiding judge, should be taxed against either defendant.
cZâl ci With the exceptions above noted, the judgment appeals! 

from will stand, and this appeal is dismissed with costs.
Judgment of White J. varied; appeal dismissed.

CAN. THOMSON v. MERCHANTS BANK OF CANADA.

S. C. Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Anglin, 
Brodeur and Mignault, JJ. March 5, 1919.

Trusts (6 I A—1)—Co-debtors—Direction by principal to agent to 
pay—Responsibility or agent—Trustee and cestui que trust.

An agent directed by his principal to pay to a third person monta 
sent to him for that purpose (the direction or authority not amounting 
to an itssignment of or charge U|xm the fund) is not in general respon­
sible to such third person should he fail to execute his mandate, lie 
may l>ecome so by assenting to the direction and communicating his 
assent to the intended payee or by undertaking with him to pay tin- 
money to him or to hold it for him, but even then the agent does not 
become a trustee for the intended payee, nor the latter a cestui que trust, 
nor is the fund impressed with a trust so that it becomes in equity the 
property of the intended payee as it would be if the relation of trustee 
and cestui que trust were established.

[Merchants Bank v. Thomson (1918), 39 D.L.R. 604, reversed.)

Statement. Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta, 39 D.L.R. 664, affirming the judgment 
of the trial judge maintaining the plaintiff's action.

H. C. Macdonald, for appellants; S. B. Wood», K.C., for 
respondent.

u.vi»cj. Davies, C.J. (dissenting) :—The reasons for the judgment of 
the Appeal Court in this case stated by Reek and Stuart, JJ., from 
which judgment the present appeal has been taken, so fully and 
fairly represent my own views that I feel there is little or nothing 
I can add to them. I am satisfied to adopt these reasons ns 
my own and would dismiss this appeal.

Counsel, however, for the appellant, pressed very strongly the 
argument that both Evans and Cairns paid these moneys in dis­
pute before they were compellable to pay them and that their 
only liability was to the Canadian Agency and not to the Merchants 
Bank, the assignee of the Eby agreement. He contended there 
was no evidence of any trust having been created, or of any 
intention to create a trust, on the part of the agency in receiving 
the moneys.

I am of opinion that this argument is based upon an incorrect 
appreciation of the evidence and of all the facts. We should not
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look to the form but rather to the substance of the transaction, 
and I think in so doing we must reach the conclusion that a trust 
was created w hen the moneys of Evans and ( ’aims were paid over 
to the Canadian Agency tiefore they were due under the agree­
ment, and that trust was to transmit these moneys to the plaintiff 
respondent, the Merchants Rank, in payment of their share of the 
instalment of the purchase money of the lands Eby had sold to 
Biggar and which instalments of purchase money had l>een assigned 
hv Eby to the bank and one of which fell due the following day.

Biggar had executed a declaration of trust that he had pur­
chased in trust for the agency, but as a fact there was no assign­
ment of the agreements of sale to Canadian Agency, Limited.

The Canadian Agency, on whose behalf Biggar had purchased 
these lands, had assigned 50% of their interest in them to one 
Cairns, who in turn assigned 10%. interest to Evans subject in 
each case to payment of a proportionate share of the purchase- 
price.

During the years 1911, 1912 and 1913, payments of principal 
and interest were made by the Canadian Agency to the vendor 
Eby and his assignee the respondent bank, and Evans and 
Cairns (the latter through the Western Mortgage Co.) had paid 
through the Canadian Agency their 10% and 40% respectively of 
these instalments.

In 1913 Eby assigned his vendor’s interest in the lands and 
unpaid purchase moneys to the bank resjKmdent. On June 7, 
1914, an instalment of principal and interest, $8,554.90, was due 
to the respondent bank by Biggar, the purchaser from Eby.

Evans at the time filled the dual positions of manager of the 
Canadian Agency in Alberta and of president of the Canadian 
Mortgage Co., and on June 6, the day lefore the above instalment 
fell due, he made out his ow n personal cheque for $855.49 in favour 
of the Canadian Agency, being his 10%, share of the instalment 
and interest, the cheque stating on its face that it was for “share 
Eby payment due 7th June, 1914,” and as president of the Western 
Canada Mortgage Co. directed its cheque to lx* drawn and issued 
in favour of the Canadian Agency for the sum of $3,421.09, the 
cheque stating on its face “that it was in payment of 40% due 
to S. Eby on the 7th June.” The two together made up $4,277.45, 
the 50% of the instalment due the following day on the Eby agree-
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nient. Instead of forwarding these two cheques to the Merchants 
Hank direct endorsed by Canadian Agency, Evans sent that bank 
a cheque of the Canadian Agency for the whole sum of $4,277.4') 
enclosed in a letter which misrepresented the true facts, and two 
days later the jH'rsonal cheque of Evans and that of the Canada 
Mortgage Co. were deposited in the Canadian Agency's general 
account in the Hank of Montreal to its credit.

When the cheque in favour of respondent was presented for 
payment the Hank of Mont retd refused payment on the wrongful 
ground that a receiver for the assets of the Canadian Agency had 
lieen appointed in England by the court.

Under the state of facts proved at the trial beyond dispute. 1 
do not doubt that the C anadian Agency received the two cheques, 
Evans' personal one and the Canada Mortgage Co.'s cheque in 
trust to forward them to the plaintiff the Merchants Hank, the 
assignee of the Eby agreement, and to whom the instalment of the 
purchase money was payable.

The fact that the general manager of the security company 
misrepresented the facts for the purpose of concealing the critical 
financial position of the Canadian Agency Co., Ltd., is established.

Hut that misrepresentation cannot in any way alter or change 
the substance and essence of the transaction as proved by the oral 
and written evidence at the trial which were that the moneys were 
paid to the Canadian Agency, Ltd., the day before an instalment 
of the purchase money due on the Eby agreement fell due, by the 
Canadian Mortgage Co. on liehalf of Cairns and by Evans per­
sonally to transmit to the Merchants Hank, the assignee of the 
Eby agreement, in payment of 40% of that instalment due by 
Cairns and 10% due by Evans and for no other purpose.

For these reasons I would dismiss the appeal and confirm the 
judgment of the Appeal Court.

Idinoton, J. (dissenting) —The Canadian Agency, Ltd., 
rested under a double obligation to pay respondent the money 
in question. Firstly, as the purchaser bound to pay the entire 
purchase money for lands bought by others as its trustee's, and 
secondly, as the actual recipient from Evans and Cairns to whom 
it had resold a half interest of their shares of the half of the instal­
ment of purchase money then falling due, and which shares in the 
respective proportions of 10 and 40% hud !>een so paid it for the
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express purpose of the transmission thereof to respondent as the 
assignee of the obligation that the Canadian Agency, through its 
trustee, had given Eby, the vendor in question.

Moreover, it owed a duty to its own trustee who had so bought 
for it and had been indemnified by it against the covenants he 
had on its behalf entered into with the vendor Eby.

Not one of these several parties thus concerned ever interposed 
to prevent the payment of the cheque in question unless the 
dubious letter of Evans can be said, on his l>ehalf, to savour of 
such interposition.

The cheque, however, was for the exact sum of the total which 
was paid the agency for the express purpose of remitting to 
resjKMident in order to discharge such obligations, and became the 
proj>erty of respondent upon and by virtue of which it w as entitled 
to receive the money from the Rank of Montreal.

No matter how much of falsehood the letter accompanying it 
may have contained, the agency had parted with the symbol of 
control of projx»rty which entitled the respondent thereby to get 
the money, and it was entitled to have the agency and all others 
enjoined from executing any fraudulent purpose that may have 
l>een involved in the attempted misdirection and misappropriation 
of the money?

If the money had lieen received by the respondent on its 
presentation of the cheque, as admitted now, it should have l>een, 
and applied as originally destined, could the agency company or 
any of its creditors have insisted on the tenus of such a letter l>eing 
observed under all the circumstances in question?

( )n such a state of facts as disclosed in the evidence I have no 
doubt the judgment lielow is right.

And quite apart from the view' 1 thus present, even if there 
had never been any cheque sent, there exist in the maze of inter­
related obligations so many grounds upon w hich the resjHmdent 
could, as assignee of Eby, have enforced some of the several 
obligations of trusteeship which constituted the fund a trust and 
bound the Canadian Agency to apply the money in the way it was 
destined to be applied, the moment it was received by it. That 
1 have no doubt it could not, nor could its liquidator, lawfully 
apply it otherwise than lv paying it to respondent.

The appeal should be dismissed with costs.

CAN.

s. c.
Thomson 

Memihants

Miiigton, J.



620 Dominion Law Reports. [45 D.L.R.

CAN.

8. C. 

Thomson 

MBUCHANTS

Canada. 

Anglin, J.

Anglin, J.:—Mr. O. M. Biggar, nominally on hie liehalf, but 
in reality ae trustee for Canadian Agency, Ltd. (as evidenced by 
a declaration of trust), bought a parcel of land from one Eby, 
the purchase money being payable in instalments. Eby assigned 
’ is interest in the agreement to the plaintiff, the Merchants Bank 
(Battleford branch). Canadian Agency transferred 40% of its 
interest to one Cairns, and 10% to one Evans, who was its Alberta 
manager and was also president of the Western Canada Mortgage 
( 'o. Cairns and Evans undertook to furnish money as required 
to meet, or to recoup Canadian Agency for their proportion of 
Biggar’s liability to the vendor, and the Western Canada Mortgage 
( o. agreed to make advances to meet Cairns’ payments.

An instalment of purchase money with interest, amounting in 
all to $8,554.90, fell due on June 7, 1914. Of this sum, while 
Canadian Agency owed it all, it was entitled to Ixî recouped by 
Cairns $3,421.90 and by Evans $855.49. In the case of earlier 
instalments the whole amounts thereof had in fact been paid by 
Canadian Agency, Cairns and Evans recouping it for their shares. 
In June, 1914, Canadian Agency was short of money. Evans' 
personal cheque for $855.49, and a cheque on the Western Canada 
Mortgage Co.’s account for $3,421.90, both good, were handed to 
Canadian Agency on June 0 in order that it should pay these sums 
by its own cheque to the Merchants Bank to cover Cairns’ and 
Evans’ shares of the instalment due on the 7th. The two cheques 
were deposited, as undoubtedly was intended, to the credit of 
Canadian Agency’s current account in the Bank of Montreal at 
Edmonton on June 8. On the 0th, a cheque of Canadian Agency 
drawn on that account for $4,277.45 was sent to the Merchants 
Bank at Battleford, but accompanied by a letter written by 
Evans stating in unmistakable terms that it was a payment on 
behalf of Canadian Agency itself and intended to cover its share 
of the instalment due on the 7th and that its co-owners had not 
provided funds to meet their shares of that obligation. Whatever 
may have been the purpose of this deliberate falsehood, it at least 
does not lessen the difficulty in which the Merchants Bank and 
Cairns and Evans now find themselves.

On presentation by the Merchants Bank payment of Canadian 
Agency’s cheque was refused by the Bank of Montreal on the 
ground that a receiver had been appointed in England of the assets
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of the company ; and, so far as this record shews, it still remains 
unpaid. An order for the winding-up of Canadian Agency has 
since been made and the liquidator defends tliis action, to 
which the Rank of Montreal is also a party defendant. Rut for 
some reason not disclosed the trial proceeded against the liquidator 
alone, and he as appellant and the Merchants Rank as respondent 
are the sole parties to this appeal.

The liability of Canadian Agency to the plaintiff as payee of 
its dishonoured cheque is not questioned. The object of this 
action, however, is to obtain the fund itself in the hands of the 
Rank of Montreal, the relief prayed for being
a declaration that of the sums now standing to the credit of the defendant, 
the Canadian Agency Limited, No. 1 account, in the defendant, the Bank of 
Montreal, at Kdmonton, $4,277.45 is the property of the plaintiff.

The evidence establishes probably with sufficient clearness 
that the $4,277.45 on deposit with the Rank of Montreal, at the 
time that the dishonoured cheque was presented, to the credit of 
the account on which it was drawn, was the proceeds of the Cairns' 
and Kvans' cheques, and I shall assume that payment of it was 
wrongfully refused. He Maud May, Sons and Field, (RKX)] 1 Ch. 
602.

The plaintiff's claim on the fund is based on two grounds—that 
the money was impressed with a trust of which Canadian Agency 
was the trustee and it (the Merchants Rank) the cestui que trust; 
that, since the Rank of Montreal should have paid Canadian 
Agency’s cheque on presentation and equity will treat that as 
done wliich ought to have l>een done, the |x>sition is the same as 
if the proceeds of the Cairns’ and Evans’ cheques had actually 
reached the Merchants Rank through the Rank of Montreal or 
had l>een sent to it directly by Canadian Agency.

On the second hearing of this appeal counsel for appellant 
strongly pressed the argument, not liefore presented, that, having 
regard to the terms of the agreement of May 25, 1911, lietwcen 
Canadian Agency, Cairns and the Western Canada Mortgage Co. 
the payments in question by Cairns and Evans to Canadian 
Agency should lie regarded not as payments of money by principals 
to their agent to lie forwarded on their account but as payments 
by debtors to their ereditor actual or about to be. If this view be 
correct, the cast* of the appellant is, in my opinion, unanswerable.
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But facts which militate against it are that Evans was not a party 
to the agreement of May 25, 1911, that he knew the financial 
position of Canadian Agency when he handed the cheques for the 
('aims’ and Evans’ payments to it, and that the agreement con­
tains no express covenant by Cairns, and, of course, none of any 
kind by Evans, who was not a party to it, to pay respectively 
409# and 109# of the instalments of purchase money due to Ehy. 
This much, moreover, seems to l>e clear—that it was contemplated 
bv the parties that Canadian Agency should place the Cairns' and 
Evans’ cheques to its own credit and should make the payment 
in question to Eby (the Merchants Bank) on its own account and 
in fulfilment of the contractual obligation of its trustee, Biggar. 
against which it was Ixmnd to indemnify him. Cairns and Evans 
were under no contractual obligation either to Eby or to Biggar. 
Payment was made, not as Eby’s debtors, but under contractual 
obligation with Canadian Agency to make it.

I prefer, however, to deal with the question on the assumption 
that Evans intended, when he gave to Canadian Agency cheques 
for his own 10% and Cairns’ 40% of the instalment falling due to 
Eby, to put that company in funds to pay Cairns’ and Evans’ 
share of the instalment as their agent. Mr. Woods’ contention, 
as I understand it, was that Canadian Agency received the Cairns' 
and Evans’ cheques in the capacity of their agent to forward the 
proceeds, with Canadian Agency’s own share of the instalment 
due, to the vendor’s assignee, the Merchants Bank. How did 
this initial agency for Cairns and Evans develop into the trust for 
the Merchants Bank which Mr. Woods argued it liecame, and 
which he must establish in order to succeed? There is not a vest ige 
of intention on the part of Cairns and Evans or either of them to 
create a trust, or on the part of Canadian Agency to assume the 
position of trustee. That an agent directed by his principal to 
pay to a third person money sent to him for that purpose (the 
direction or authority not amounting to an assignment of or 
charge upon the fund), is not, in general, responsible to such 
third person should he fail to execute his mandate is trite law. 
He may Income so by assenting to the direction and communicat­
ing his assent to the intended payee or by undertaking with him 
to pay the money to him or to hold it for him. The law on these 
points is conveniently collected in 1 Hals. par. 469; sec?, too, eases
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cited in Bowstead on Agency, 5th cd., 426, and Godefroi on 
Truste, 4th ed., pp. 62-3. But even then the agent does not 
become a trustee for the intended payee nor the latter a cestui 
que trust: nor is the fund impressed with a trust so that it Incomes 
in equity the property of the intended payee as it would l>e if the 
relation of trustee and cestui que trust were established. The 
prayer of the statement of claim that the fund Ik* declared the 
property of the plaintiff recognizes this to Ik- the necesssary result 
of the creation of a trust. But the agent so undertaking merely 
assîm es a personal liability to the intended payee. His obligation 
is contractual or quasi contractual. The payee's right is legal, 
not equitable. In the event of default by the agent the payee's 
right of action against him is not to recover the fund but for 
damages for breach of contract.

The distinction lietween trusts for the payment of the settlor's 
creditors generally and trusts for the payment of one or more 
named creditors, properly insisted upon by Mr. Wow Is in dis­
tinguishing the authorities cited by counsel for the apiM-llant 
(Johns v. James (1878), 8 Ch.D. 744. and Synnot v. Simpson 
(1854), 5 H.L.C. 121, 10 K.R. 844), is well established. See 
Vnderhill on Trusts, 7th ed., p. 36. AW, Prance and Garrard's 
Trustee v. Hunting, [1807] 2 Q.B. 19, is a comparatively modern 
illustration of the application of the rule stated by Turner, V.-C., 
in Smith v. Hurst (1852), 10 Hare 30, at p. 47, 68 K.R. 826, that a 
trust for particular creditors is effective and irrevocable without 
communication to or assent by them.

But the foundation of a trust, whether expressly so termed, or 
arising from apparent intention to create a trust, as distinguished 
from a mere contractual agency, is present in Ixrth classes of cases 
alike. The trust for creditors generally is sometimes compared to 
an agency, Lewin on Trusts, 12th cd.,607. It resembles agency 
in that it is revocable until communication and that such com­
munication is essential to give the creditor a status to make a 
claim against the agent in the one case, or against the trustee and 
upon the trust fund in the other. But in the aliscnce of any 
evidence of intention to create a trust, I find nothing to support 
the respondent's contention that what was clearly established 
as an agency liecame a trust.

Nor can I regard the giving to, or the receipt of, the cheque
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by the Merchants Bank, followed by a presentation upon which 
it should have been accepted and paid as equivalent in legal or 
equitable effect to a transfer or payment of the money itself to 
that bank. To do so would l>e, in my opinion, to give to the 
dishonoured cheque the effect and operation of an assignment of 
money in the drawee’s hands lielonging to the drawer, or at least 
of a charge upon it. It has neither. Its wrongful dishonour gives 
no right of action to the payee against the drawee either for the 
money itself or for damages for such wrongful dishonour. Schroedn 
v. Central Hank, (1876) 34 L.T. 735; Hopkinson v. Forster (1874), 
L.R. 19, Eq. 74. There can be no charge in equity without an intent 
to charge. The cheque is merely a bill of exchange payable at 
the banker’s. The giving of it implies neither an intention to 
assign the drawer’s money in the banker's hands nor an intention 
to charge it. Unless the cheque be treated as amounting to an 
assignment of, or constituting a charge upon, these moneys, I 
cannot understand on what footing it can be successfully urged 
that its receipt ami presentation and dishonour would produce 
the same legal situation as would result from the receipt of the 
money itself by the payee or a declaration by the banker that such 
money would l« held in trust for liim.

The maxim that “equity looks upon that as done which ought 
to have l*cn done,” though of very extended, is certainly not of 
universal application. Equity will not thus consider things in favour 
of all jïersons, but only of those who have a right to pray that the 
thing should lie done, Hurgesax. WhecUc (1859), 1 Eden 177, at p. 
186, 28 E.R. 652; Story's Equity, 13th ed., p. 68. The Merchants 
Bank was not in that position. The Bank of Montreal owed no 
duty to it out of which there might arise an equity entitling it to 
pray that the Bank of Montreal should be made to accept and pay 
the dishonoured cheque. The banker's only obligation in ros|xvt 
of a cheque drawn on him is to his customer, the drawer, and it 
arisen out of their contractual relations. The drawer alone, if 
interested in collateral consequences and incidents, may invoke 
the maxim under consideration. He Anrtis (’hehvywt v. Morgan 
(1886), 31 Ch.D. 596, at pp. 605-6; He Hlumptrc's Marriage 
Settlement, (1910] 1 Ch. 609, at p. 619. With deference, whole­
some and useful as this doctrine of equity undoubtedly is within 
the sphere of its legitimate application, it cannot !>e invoked here.
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If it could the money in the Bank of Montreal to the credit of the 
drawer must lie deemed to have become the property of tin* 
Merchants Bank just as if it had l>een actually paid to it on the 
presentation of the cheque, which would thus lie given the effect 
of an assignment of that money by the drawer to the payee - 
which it certainly cannot have. Schroeder v. Central Hank, 34 
L.T. 735. Another equitable maxim, which, although likewise 
by no means of universal application, may not lie ignored, is that 
equity follows the law. It is not a consequence of the dishonour 
of the Canadian Agency’s cheque having lieen wrongful that the 
payee's rights in equity are the same as if that cheque had been 
paid.

That neither Canadian Agency nor the Bank of Montreal was 
a trustee, that there was no trust fund and that the Merchants 
Bank was not a cestui que trust is, 1 think, indubitable. Neither 
did the latter ever attain a position in any sense equivalent to 
what it would have occupied had the money itself actually reached 
its hands whether on payment by the Bank of Montreal of Cana­
dian Agency's cheque or directly from that company.

Whatever rights of control Cairns and Kvans may have as 
principals over the disposition of the fund to their agent's credit 
in the Bank of Montreal, the Merchants Bank has none. Cairns’ 
and Kvans’ rights, too, are subject to all equities of set-off as 
lietween them and the Canadian Agency and its creditors. These 
rights are not in question here.

I would for these reasons, with respect, allow this api>eal and 
dismiss this action as against the liquidator with costs through­
out.

Brodeur, J.:—I concur with my brother Anglin.
Mignault, J.:—So far as they need l*» stnted, the |*>rtincnt 

facts are as follows:—
In June, 1911, Mr. O. M. Biggar purchased from one Kby 

certain lands in the Province of Saskatchewan for the price of 
$47,134.50 on account of which he paid $11,783.62, and the 
balance was payable by instalments of $7,070.17 on June 7, 1912, 
1913, 1914 and 1915, and the remaining balance in 1916, with 
interest at 7 per cent, to lie paid with each instalment. This 
purchase was made by Mr. Biggar on liehalf of the Canadian
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Agency, Limited, a corporation having its head office in London. 
England, which furnished the cash payment made to Eby and 
Mr. Biggar, on July 15, 1911, execute<l a declaration of trust in 
its favour.

The rights of Eby under his sale to Mr. Biggar now tielong to 
the respondent to whom they were assigned by Eby.

At some date suliaequent to tliis purchase an agreement, 
incorrectly dated of May 25, 1911, was entered into between 
the Canadian Agency, Ltd., one J. F. Cairns of Saskatoon, and 
Western Canada Mortgage Co., Ltd., a corporation having its 
head office in Edmonton, Allterta, whereby it was stated that it 
had lieen agreed between the Canadian Agency, Ltd., and Cairns 
that the latter should take and hold an undivided one-half interest 
in the lands purchased from Eby and in some other lands 
acquired from other individuals, Cairns to pay one hidf of 
the costs thereof ami of the expenses incurred in connection 
with the same. It was also stated that Cairns had conveyed 
one-fifth of his one-half interest to H. M. E. Evans, who was the 
manager at Edmonton of the Canadian Agency, Ltd. dm I also 
the president of Western Canada Mortgage Co., Ltd. The agree­
ment was that the Canadian Agency, Ltd., should hold the lands 
in trust for the owners thereof as follows: the Canadian Agency, 
Ltd., an undivided five-tenths interest; Cairns, an undivided four- 
tenths interest; ami Evans, an undivided one-tenth interest in 
the said lands. It was further agreed that the Canadian Agency. 
Ltd., should on its own liehalf pay one-half of the cost of the 
said lands and of the expenses of surveying, grading, imjHm.ng. 
advertising and developing, and all taxes and assessments, and 
should collect from Evans 10% of the cost of the said lands and 
of such expenses, (’aims I icing Ixiund to pay or cause to lx* paid 
40r,' of the cost of the lands and expenses. It was also stipulated 
that the Canadian Agency, Ltd., should do all acts, matters and 
things required for the improving, developing, advertising and 
placing upon the market of the said lands and should, on behalf 
of itself ami Cairns, advance all moneys that should be required 
ami should immediately apply to the Western Canada Mortgage 
Co., Ltd.—which was financing the venture for ('aims—for the 
40^ share thereof payable by Cairns.

The instalments ami interest on the purchase price were paid 
in 1912 ami 1913, these payments, as I read the evidence. I icing
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made by the Canadian Agency, Ltd., Cairns and Evans paying, 
or causing to be paid, their shares to the latter company. On 
June 7, 1914, another instalment of S7.U70.17 and of SI,484.73 of 
interest, in all $8,554.90 came due, and it is in connection with 
this payment that the controversy has arisen.

Taking now the different documents relating to the 1914 pay- 
mvnt in the order in which we find them in the case, there is first 
a cheque, dated June ti, 1914, to the order of the Canadian Agency, 
Ltd., for $855.49, signed by Evans, for his tenth share of the 1914 
payment.

Next there is a cheque dated June 6, 1914, of the Canadian 
Agency, Ltd., to its own order, for $3,421.96, drawn on its account 
Nu. 3. which is said to have been the account of Western Canada 
Mortgage Co., Ltd. Both of these cheques were deposited to the 
credit of the Canadian Agency, Ltd., in the Bank of Montreal at 
Edmonton.

An order dated June 6, 1914, was addressed to the accountant 
of the Canadian Agency, Ltd., for the issue of a cheque signed 
“Western Canada Mortgage Co., per H. M. E. Evans.”

Then there is a letter to the Merchants Bank of Canada, 
Battleford, Saak., dated June 6. 1914. and signed by the Canadian 
Agency, Ltd., per H. M. E. Evans. This letter is as follows:

He W\ S. Kby.

Kiirluwd please find our cheque for $4,277.45. This is just half the 
aiiiuiiiit which is due to Mr. Eby on June 7 and which you have given notice 
to Mr. O. M. Biggnr has l>een assigned to you. It is really a syndicate that 
is interested in this projierty and the owners of the half interest in that syndi­
cate have not yet put us in funds to meet their share of the payment. We 
presume you will grant us a reasonable extension while we are communicating 
with them on the subject.

The Canadian Agency, Limited,
Per II. M. E. Evans.

Then we have the cheque here in question, drawn on June 6, 
1911. bv the Canadian Agency, Ltd., on its account No. 1 (which 
was the account of its own moneys), to the order of the Merchants 
Bank of Canada, Battleford, for the sum of $4,277.45, one-half 
of the payment of $8,554.90due to the Merchants Bank as assignee 
of Ehv. Payment of this cheque was refused by the Bank of 
Montreal, a receiver having lieen named in England to the Cana­
dian Agency, Ltd.

f inally, there is an exhibit dated June 8, 1914. pur|x>rting to
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1* a receipt by the Canadian Agency, Lid., to the Western ( 'annda 
Mortgage Co. for $3,421.96, “40% of payment due W. S. Eby

The questions now to lx* decide<l are: (1) whether the cheque 
for $4,277.45, sent by the Cana<lian Agency, Ltd., to the resjiondont 
represents moneys Ixdonging to tlie Canadian Agency, Lid., in so 
far as the funds drawn on and the proceeds of the cheque* of 
Evans and the Western Canada Mortgage Co. are concerned; 
or (2) whether these funds are funds lxdonging to Cairns, or the 
Western Canada Mortgage Co., Ltd., and Evans personally, ami 
subject., in the hands of the Canadian Agency, Ltd., to a trust in 
favour of the respondent? The judgments rendered by the two 
courts below amount to an affirmative answer to the second 
question and to a negative answer to the first question.

With all poarible respect, and inasmuch as there is no dispute 
as to tlie facts, and the only question is with regard to the inference 
to lie drawn therefrom, the judgments of the Allierta court* are 
open to review—I think the answer should have been in the 
negative to the second question and in the affirmative to the first. 
There is certainly no express trust here ami, in my opinion, no 
trust can lie implied from the circumstances I have stated shove. 
Tlie letter written by Mr. Evans to the appellant, above quoted, 
no doubt contained a false statement, but it certainly would slew 
that Mr. Evans did not treat the cher pi es of $855.49 and $3,42l.9ti 
as having lieen given to the Canadian Agency, Ltd., for a *|icrifir 
purpose or as trust moneys, although the former cheque mentioned 
that it was for “share Eby payment due June 7, 1914.” More­
over, the instalment of $8,554.90 due to the appellant on that date, 
was tlie debt of the Canadian Agency, Ltd. The latter had sold 
an undivided one-half interest in the Eby lands to Cairn*, and 
(’aims had sold one-fifth of liis interest to Evans. Whatever 
Cairns or Evans paid to the Canadian Agency, Ltd., on account of 
these lands was money due by them to this company and not 
money due by them to Eby or to his assignee, tlie apiiellaot. 
Therefore the moneys paid by them to the Canadian Agency. 
Ltd., and represented by these cheques, were moneys belonging 
to this company and not trust moneys which came into its posses­
sion for a specific purpose.

The appeal should consequently lie allowed with costs through­
out, and the respondent’s action dismissed.

A pjteal allowed.
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GROSSENBACK ▼. GOODYEAR.

Manitoba King's liench, Galt, J. March 10, 1919.

Vendor and purchaser (§ I E—29) — Agreement to purchase land— 
Last instalment due—Vendor unable to give title—Repu­
diation Or CONTRACT.

If at the time the last instalment of the purchase price becomes due 
and payable under an agreement of sale of land there is a defect in the 
vendor's title which cannot be removed without the concurrence of a 
third party, whose concurrence the vendor has no power to require», the 
purchaser may repudiate the contract and such repudiation is a bar to 
any subsequent relief by wav of s|iecific performance being given, even 
though the defect be removed before the trial.

The circumstances in each case must lie looked at in deciding whether 
the repudiation has been sufficiently prompt, where time is declared to 
lx- of the essence of the contract.

Action for the repayment of certain moneys paid under an 
agreement of sale of lands and a lien for the amount or in the 
alternative specific performance. The defendant denied liability 
to return the moneys paid and counterclaimed for specific |x»r- 
formance. Judgment for plaintiff.

.1. E. Hoskin, K.C., and E. R. Siddall, for plaintiff; H\ //. 
Trueman, K.C., for defendant.

(«alt, J.:—The agreement in question is dated March 18, 
1912, and under it the defendant agrees to sell to the plaintiff 
lots numbered 3 to 10 inclusive in block 45 D.G.S. 17 St. Boniface, 
for the sum of $2,500, payable $250 in cash upon the execution of 
the agreement, and the balance in 8 equal consecutive half-yearly 
instalments, the first lieing due and payable on September 18, 
1912, with interest at the rate of 6%, payable half-yearly.

The following provisions of the agreement have been specially 
relied upon by one or other of the parties:—

(2) The purchaser covenants with the vendor that he will pay to the 
said vendor the said sum together with interest thereon us aforesaid on the 
days and time and in the manner above set forth.

(3) The purchaser covenants with the vendor to pay taxes from and 
after January 1, 1912.

(4) In consideration whereof, and on payment of all sums due here­
under as aforesaid, the vendor agrees to convey the said lands to the pur­
chaser by transfer under the Real Property Act or deed without covenants 
other than against encumbrances by the vendor and for further assurance 
and subject to the conditions and reservations contained in the original grant 
from the Crown, such transfer or deed to be prepared by the vendor’s solici­
tors at the expense of the purchaser.

Xml it is further agreed that the purchaser hereby accept title of the 
vendor to the said lands, ami shall not be entitled to call for the production of 
any abstract of title or proof or evidence of title or any deeds, pu|>ere or docu-
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The plaintiff made his payments from year to year, in<-l< img 
taxe#, with the exception of the last instalment, which fell dm- on 
September 18, 1916, and the taxes for 1917 and 1918. See

Oeil. J. answers 7, 8 and 9 in defendant's examination for discovery. 
The condition of the title to the said lands at, the date of tin- 
agreement was as follows:—One Alfred Hoddell was the " tier, 
but, on February 19, 1912, he had executed an agreement <. vile, 
in which he was described as of the City of Los Angeles i . tl* 
State of California, U.S.A., cook, in favour of one Alex u-ler 
Wasscll Dawnay, for the lots in question and other lots.

On March 1, 1912, Dawnay had executed an agrees . nt ,.f 
sale of the lots in question to Zaeh Goodyear, the defend, fn 
the sum of $1,500.

When the time came for payment by the plaintiff : the 
defendant of the last instalment on March 18, 1916, the 1 > of 
the title was in the same condition as it was when the ago nit 
was made.

Neither Dawnay nor Goodyear had completed tlicit pay­
ments or obtained title from Hoddell to the lots in questi. It
does not appear exactly when the plaintiff ascertained tl Mate 
of the title, but if on March 18, 1916, he hail gone to the dcti n i­
ant with the last instalment, the defendant was wholly un 1 <• at 
that time to comply with his agreement and convey t!< lot* 
The plaintiff probably discovered this lack of title short!' ntter 
his payment became due, liecause. instead of going to t he !« en l- 
ant with his money and asking for a transfer of the i - lie 
employed Mr. Gregory Barrett (now His Honour Barrett. ,1. t,i 
investigate the position of affairs.

On September 26, 1916, Mr. Barrett writes to Good-or ;is 
follows:—

Dear Sir: Re Dite 3 to 10, block 45. plan 270, etc.
The above lots were purchnwd by Samuel (îrowenbiick fr< i uuler

agreement for sale and (Iroasenback is now prepared to make hi- : la­
ment. Before doing so we would like to know bow you propow - him
till»*.

At present the title stands in the name of Alfred Hoddell. v m-:u
tilcil by A. W. Dawnay, and a judgment registered against the lain Imi-üv 
let me hear from you at an early «late a* H client in anxious t- • ‘



43 D.L.R.) Dominion Law Reporth. 631

On September 29, 1916, the defendant writes in reply:—
Hear Sir: In reference to the lots 1 sold to Mr. Samuel (irossenbnck, 1 

purchased the same through a friend of Mr. (irossenbark's, and 1 did not 
know anything of lloddell until lately when 1 searched at the Titles Office.
I wrote to Mr. lloddell, but got the letter returned. I will find him out and 
make enquiries and communicate with you.

On November 2, 1916. Mr. Barrett again write* to the defind- 
ant:—

Dear Sir: It is now over a month since 1 heard from you in reply to my 
former letter and my client is getting inqiatieiit. He good enough to let me 
know now what advancement you have made towards getting title, and 
when you expect to lie able to give my client a clear title.

On January 2, 1917, Mr. Barrett again writes the defendant:—
Dear Sir: Re lots 3 to 10, etc., I have waited for over 3 months on behalf 

of my client Samuel Grossenback to hear what you have done towards per­
fecting the title to above lots. We cannot allow the matter to go on indefi­
nitely, so let me know at once what is living done, or I w ill lie obliged to bring 
action for specific performance of the agreement or for return of the purchase 
price, etc.

Shortly after this Mr. Barrett was appointed County Court 
Judge and the matter was handed over to Mr. Gunn. Then for 
wime months in 1917, Mr. Hilson, the auctioneer, endeavoured, 
on plaintiff's behalf, to secure title. The plaintiff gave him 
money to pay the last instalment. Hilson told the defendant that 
lie was ready to pay the money, but defendant mereh said he 
had not yet got title.

On January 30, 1917, the defendant writes to Mr. Hilson:—
Dear Sir: In reference to Mr. (irossvnbuek's letter I have been very 

busy of late, but will attend to the matter right away. 1 have had to wait 
at times for his money due to me, and I guess he ought not to kick if he has 
to wait a short time. 1 have had to pay some on this pro|iertv, so has he, 
no please inform him accordingly.

The defendant does not appear to have taken any pains what­
ever to procure title which he had agreed to give to the plaintiff, 
nor to pay what he owed to Dawnay. He allowed matters thus 
to drift along until Oetolier 12, 1918, when the plaintiff, through 
Thomas McKay, tendered to the defendant $317.20 and requested 
it transfer of the lands. McKay states that the defendant then 
said he was not in a position to give title lieeause he was not paid 
up under his agreement with Dawnay, and that Dawnay was not 
paid up either.

1 >n October 16, 1918, Messrs. Pitblado & Co., solicitors for 
Hmssciihaek, wrote to Goodyear as follows:—
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Dear Sir: In reference to the agreement of March 18. 1912, by which 
you agreed to sell to Mr. Samuel Gruaaenback of the Town of Carberry, lute 
three to ten inclusive in block 45 D.G.S. 17 St. Boniface in the City of Win­
nipeg, according to plan 270. We have tendered you the balance due by 
Mr. ( iroeaenback under this agreement and demanded title, and you have 
informed us that you are not able to get title to this land. A search in the 
I .and Titles Office disclosed that the title to the property does not stand in 
your name, and is subject to a caveat and judgment. On behalf of Mr. Gme- 
senback we therefore object to the title and repudiate and rescind the contract 
and demand a return by you forthwith of all moneys paid by Mr. Groasen- 
back under the contract.

The plaintiff commenced this action on October 21, 1918. 
liven after having l>een served with a statement of claim the 
defendant waited until the time for his defence had almost expired 
before consulting a solicitor. Then for the first time lie took 
steps which lie ought to have taken bel ore the last instalment of 
purchase money fell due on March 18, 1916.

The solicitor, Mr. Sutherland, made the necessary enquiries 
and searches, and at length succeeded shortly liefore this case came 
on for trial in obtaining title in the defendant to the lots in ques­
tion.

The defendant then obtained leave to amend his defence and 
file a counterclaim in which he asks for specific performance of the 
contract.

Upon the facts above stated the defendant’s inexcusable delay 
and lack of title had, in my opinion, entirely deprived him of any 
right to specific performance liefore the commencement of this 
action Si 1m#« Trustee» (1890), 45 Oh. I). 310, per Fry, I. .I, 
at p. 317.

The plaintiff bases his claim for a return of the moneys paid 
and for a lien, on the defendant’s want of title, down to the com­
mencement of the action, and on the plaintiff's repudiation of the 
contract for this reason on October 16, 1918. The counsel on 
l*>th sides shewed great research in presenting their views, and 
cited many authorities illustrating the views taken by the courts 
in Kngland and in several provinces of the Dominion ; but each 
case depends so largely upon its own particular facta, that it would 
serve no useful purpose to refer to these derisions in detail.

Mr. Trueman, for the defendant, relied upon two main argu­
ments: (1) That a party who has a right to repudiate a contract 
must do so promptly or he loses such right. (2) Where time is not,
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or lias ceased to be, of the essence of the contract, a party is not 
entitled to repudiate liis contract, without giving notice to the 
other party to enable him to remedy the defect after a certain 
reasonable time.

In support of these propositions, reliance was largely placed 
upon Halkett v. Dudley, [1007] 1 Ch. 500. That was a decision 
by Parker, J., a judge of first instance. It was an unusual case. 
The purchaser was doing his utmost to get rid of his contract. 
The alleged defects of title were apparently insignificant and a 
decree for specific performance had been pronounced by consent 
of counsel for both parties, at the suit of the vendor.

It was only upon a reference under the decree that the pur­
chaser endeavoured to repudiate his contract. The case has 
apparently received more notoriety than it deserves.

In Williams on Vendor and Purchaser, 2nd ed., 185, n. 1, the 
learned e<litor severely criticizes some portions of the judgment, 
and the case has been expressly dissented from in more than one 
decision of the Appellate Division in Alberta. (See McCauTs 
Supplement, p. 278.)

But I have seen no criticism of the following extract from the 
judgment of Parker, J., at p. 596, which I think is a correct state­
ment of the law applicable to the present case:—

Now I think it is reasonably clear on the authorities quoted to me that, 
l»efore decree, a purchaser who becomes aware of u defect in the vendor’s 
title, which defect cannot be removed without the concurrence of a third 
party, whose concurrence the vendor has no |>ower to require, may (except 
possibly in the case of trifling matters which the Court would, at the vendor's 
instance, treat as matters of compensation or abatement of purchase money) 
repudiate his contract, and that such repudiation will be a bar to any relief 
being subsequently given by way of sjtecific performance at the vendor's 
instance, even though the defect has been removed before trial.

When the plaintiff tendered his last instalment on October 12, 
1918, and when he repudiated and rescinded the contract on 
October 16, 1918, he had become aware, by the defendant's own 
admission, of most sulwtantial defects in the defendant's title, 
which could not be removed without the concurrence of a third 
party, namely, Hoddell, whose concurrence the defendant had no 
power to require.

The position of a vendor who has not yet obtained title is 
dealt with by Cottenham, L.C., in Tasker v. Small (1837), 3 My. 
* <>.. 63 at 70, 40 E.R. 848 at 851
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But it was argued at the Bar that the plaintiff wae, in equity, invest til 
with all the rights of Mrs. Small ujion the principle that by a contract of pur­
chase, the purchaser becomes in equity the owner of the property. This rule 
applies only as between the imrtiee to the contract, and cannot be extended 
so as to affect the interests of others. If it could, a contract for the pur­
chase of an equitable estate would be equivalent to a conveyance of it. Before 
the contract is carried into effect, the purchaser cannot, against a stranger to 
the contract, enforce equities attaching to the property.

Mr. Trueman points out that in the present case the agree­
ment contained the following provision:—

And it is further agreed that the purchaser hereby accepts title of tin- 
vendor to the said lands, and shall not lie entitled to cull for the product un 
of any abstract of title or proof of any deeds, titles or documents relating to 
the said property, other than those which are now in the ixissession of the 
vendor.

But a provision of this kind only casts upon the purchaser i 
duty wliich otherwise would devolve upon the vendor, namely, to 
shew' and prove a good title.

If the purchaser ascertains the defects of title for himself, lie 
is not concluded by any such a clause. See Baskin v. Linden 
(1914), 17 D.L.R. 789, 24 Man. L.R. 459.

As regards the necessity for prompt action in repudiating the 
contract, it must lie liornc in mind that the defendant was under 
a double duty to acquire title. (1) Under lus agreement with 
Daw nay his own vendor. (2) In order that he would have title 
to convey to the plaintiff on March 18, 1916.

I am wholly unable to see the justice of imposing upon such a 
purchaser as the plaintiff the necessity of promptly repudiating 
his contract at the risk of losing his right to do so; but assuming, 
in accordance with some of the decisions, that prompt repudiation 
was necessary, I think it may fairly lie said, in the present ca.-o. 
that the repudiation was prompt. It is true that a search had been 
made by Mr. Barrett in September, 1916, which disclosed certain 
defects, but it w'ns expected that when these were pointed out to 
the defendant, he would cure them. For all the plaintiff knew, 
the defects had liecn cured long before October, 1918. and tin- 
defendant was merely negligent in carrying out his part of the 
bargain, but on October 12, 1918, the defendant himself adj. it ted 
that he was not in a position to convey, and the plaintiff's letter 
of repudiation was written on October 16.

Next, it was argued by Mr. Trueman that time having <c..>ed 
to lx1 of the essence of the contract, the plaintiff was obliged to
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give a reasonable notice to the defendant within which tin e the 
defects might 1* remedied, before he could repudiate the con­
tract. We know that the defects in this case were pointed out 
by the plaintiff to the defendant in September, 1916, although of 
course the defendant was well aware of these defects of title from 
the commencement.

He was continually urged to remove the defects and after 
more than 2 years his title was as defective as ever.

I cannot think that any Court of Equity would hesitate, under 
such circumstances, to grant the plaintiff rescission at once, and 
judgment for the return of Ids money.

The rule, if so it may l)e called, requiring notice to l)e given, is 
purely a judge-made rule, and is only properly applicable to cases 
when a vendor possesses an imperfect title, which he is willing and 
anxious to complete. To apply it to a case where a vendor has 
neither title nor power to compel the owner to give him title, and 
where the vendor shews no willingness or anxiety to complete it, 
is wholly outside the requirements of either law or equity.

Mr. Hoskin, in his reply, argued that the plaintiff's rights 
were completely and satisfactorily supported by our own highest 
Appellate Tribunal in Simmm v. Young (1918), 41 D.L.R. 258, 
5b Can. 8.C.R. 388. The action was practically the same as the 
present one; the plaintiff claiming rescission and repayment of 
purchase moneys, while the defendant, by counterclaim, asked 
fur specific performance.

The defendant resided in Ireland and. through a real estate 
broker, she sold the lands in question to the plaintiff. When the 
lust payment became due in March, 1914, the plaintiff went to 
the broker to complete the purchase, but was told that the con­
veyance had to be sent to Ireland for execution, and to return in 
b weeks, which he did, but found the situation the same.

Subsequent enquiries succeeded no lietter, and in Dceendier, 
1914, he formally tendered payment to the broker, and shortly 
afterwards W'rote to the defendant, repudiating the agreement and 
demanding the return of the money paid under it. Receiving no 
reply, in January, 1915, he commenced an action for rescission and 
the repayment of the moneys, in which the defendant by counter- 
claim asked for specific informante. In February after the com­
mencement of the action, the defendant, who possessed a good
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title tliroughout, tendered the conveyance of the land to the 
plaintiff. It was held by the Supreme Court of Canada (41 
D.L.R. 258), reversing the decision of the Appellate Division of 
the Supreme Court of Alberta (33 D.L.R. 220, 10 A.L.R. 310), 
that the plaintiff was entitled to the relief claimed.

The question as to whether time was, or was not of the essence 
of the contract, was argued before the court. In that case, as in 
this, time was originally made of the essence of the contract.

In the present case, when the eighth and last instalment of the 
purchase money fell due on March 18, 1916, the defendant was 
wholly unable to deliver title. Whether the plaintiff was aware 
of this or not does not appear in the evidence, but he certainly 
was not bound to part with any more money until the defendant 
put himself in a position to deliver title.

The plaintiff for instance might have maintained all his rights 
by taking proper steps and paying the last instalment into court, 
but he did not do so, and there is evidence that seems to shew 
that he was not ready with his money at that time. Several 
months elapsed liefore Mr. Barrett took the matter up. Not­
withstanding the absolute default of the defendant in March, 
1916, which of itself would be a good defence to any claim by him 
to specific performance, and the very slight and excusable default 
of the plaintiff on that day, I must hold that, from that time 
onwards, the expressed provision as to time was waived by both 
parties. See Brickie» v. Snell, 30 D.L.R. 31, [1916] 2 A.C. 599. 
But I am not satisfied that the plaintiff thereby lost his right to 
insist, if necessary, on any rights he would have had if this par­
ticular clause of his agreement had not been waived. The sub­
ject-matter of the contract was land of a speculative value, and 
was dealt with on that footing by all parties concerned. It is at 
least arguable that for this reason, time remained of the essence 
throughout ; and that the plaintiff had the right, on any day after 
March 18, 1916, to offer payment (as he did more than once) and 
demand title. But for the purposes of my judgment I assume 
that time ceased to be of the essence after March 18, 1916. In 
Simeon v. Young, supra, this question of time being of the essence 
was dealt with, but the judgment is based upon the assumption 
that time had ceased to be of the essence of the contract.
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Idington, J. (with whom Brodeur, J., agreed), says this, at 
p. 267:—

Then alternatively, I am of the opinion that even if there is no effect t«* l*e 
given the clause as to time being the essence of the agreement, yet on general 
principles, by the failure of the vendor to prepare and tender within a reason­
able time the transfer, she was to have prepared, she has lost her right to 
siiecific performance, especially under the conditions of a speculative market 
such as had developed in Calgary. . . .

If the situation created by respondent's conduct is such a breach of the 
contract as to disentitle her to specific performance thereof, then, if nut 
before, she becomes clearly liable at common law for the breach of the con­
tract, in failing to have the transfer ready for delivery at the time named, 
and to repay the money paid her or paid on the faith of her contract, as to 
meet tax bills for example. She has no answer to such a claim, unless in 
equity, of which the right of specific performance is the test. Thus, I submit. 
rescission with all its incidents is in the net result of the operation of law and 
equity, but the counterpart as it were to the claim for specific performance.

Anglin, J., says, at p. 275:—
I am, with resjiect, of the opinion that this is not a case for specific 

performance (as claimed by the defendant in her counterclaim) and that the 
right to rescission has been established.

No doubt the granting of rescission does not ensue as of course, because 
the relief of specific performance is denied : Gough v. Bench (1884), 6 O.R. 699.

The circumstances sometimes make it proper to leave the parties to their 
common law remedies. But if, as seems probable, time continued to be of 
the essence of the contract, the plaintiffs’ right to rescission is unquestionable. 
If, on the other hand, time ceased to be of the essence of the contract, having 
regard to the circumstances, I think the purchasers are entitled to be placed 
in the same position as if they had duly given notice of intention to rescind, 
should the vendor fail to deliver a transfer within a named reasonable time. 
Since they paid a substantial sum on account of the purchase money, recovery 
of which they would otherwise be obliged to seek by way of damages, and are 
themselves free from blame, equity and an application of the maxim ut sit 
finis litium alike require that rescission and the return of the money paid on 
account of the purchase price and for taxes should be decreed.

The decision in the Simson case applies a fortiori to the facts 
of the present case. No formal notice, reasonable or otherwise, 
was given by the purchaser to the vendor, lief ore she repudiated 
the contract, and the court held that none was necessary. The 
delay of the vendor was not nearly so long as the delay of the 
defendant in the present case.

Judgment will accordingly be entered in favour of the plain­
tiff for the amount claimed, together with taxes paid, and he is 
entitled to a lien on the lands in question for that amount. Also, 
under the prayer for further and other relief, the plaintiff is entitled 
to a declaration that the contract in question was duly and properly
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repudiated on Octolier 16, 1918. The plaintiff is entitled to hi- 
costs of action.

The counterclaim is dismissed with costs.
Judgment for plaintif.

BANK OF HAMILTON v. HARTERY.
•Supreme Court of Canada, Sir Louis Darks, C.J., and Idingtnn, Any1" 

Brodeur and Mignault, JJ. February 17, 1919.
Land Titles (gill—33)—Charges—Registration of—Priority— Dati 

OF APPLICATION—LAND REGISTRY ACT (R.8.B.C. C. 127.)
Under s. 73 of the Land Registry Art (1911, R.8.B.C., c. 127) a judg­

ment registered in the Land Registry Office on an application made after 
the date of execution of a mortgage, hut t>efore the application for the 
registration of the mortgage, takes priority over the mortgage.

[Bank of Hamilton v. Hartney, (H artery) (1918), 43 D.L.R. 14, affirmed]

Appeal from the judgment of the Court of Appeal for British 
Columbia, 43 D.L.R. 14, affirming the judgment of the trial judge, 
Clement, J., 25 B.C.R. 150, and dismissing the plaintiff’s action.

The appellant holds a mortgage upon certain lands execute I 
by Harper between the 10th and the 16th of March, 1916, and 
registered in the Land Registry Office on an application dated 
July 12, 1916. The respondents are the holders of a judgment 
against Harper, which was duly registered on an application made 
on some date between March 16 and July 12, 1916. The question 
in issue is which of these charges is entitled to priority.

W. C. Brown, for appellant; (7. E. Housner, for respondent. 
Davies, C.J.:—I think the judgment appealed from correctly 

interprets the meaning of s. 73 of the Land Registry Act of British 
Columbia on which this appeal depends. That section gives 
priority to charges accoriling to date of their registration, not of 
their execution. As put by Martin, J., could there possibly lx* 
any doubt as to the meaning and effect of that section in a dis­
pute between two charges of the same kind, e.g., mortgages, or as 
to the priority that ought to lie declared between them? I think 
not, and am unable to see how a contrary conclusion could be 
reached as to charges of a different kind.

I agree with the Chief Justice that the cases relied upon by 
McPhillips, J., Entwi8tle v. Lem (1908), 14 B.C.R. 51, and Jellett 
v. Wilkie (1896), 26 Can. S.C.R. 282, do not govern or apply to 
the case before us, which is simply one as to the priority of charges 
under s. 73 of the Land Registry Act and the rule which should
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govern in a contest on that point, and is not one as between an 
equitable right to the fee as against a charge.

I would dismiss the appeal with costs.
Idington, J. (dissenting) :—The decision of the courts below, 

that, by prior registration, a judgment destroys, as against him, 
an existent though unregistered mortgage, is supported by a 
rather plausible way of putting forward the alleged premises and 
drawing the conclusion reached.

Nevertheless, I think the premises are not well founded. The 
only charge a judgment creditor gets by virtue of his judgment is 
upon such interest as the debtor may have at the time of regis­
tration or issue of execution.

In this case, that is subject to whatever rights the mortgagee 
may have acquired by virtue of its mortgage.

Suppose I see fit to charge one-half of my interest in any land 
with a burden of some sort, and then give another charge expressly 
subject thereto, could priority in registration of the latter give its 
holder any advantage over the former? No one, I venture to 
think, would say it could. Yet when we have regard to the 
language of the last part of s. 27 of the Execution Act, par. 1, 
defining what is acquired by registration of a judgment, the lien 
or charge created thereby on the lands of the judgment debtor is 
expressly declared to operate
in the same manner as if charged in writing by the judgment debtor under 
hie hand and seal; and after the registering of such judgment the judgment 
creditor may, if he wish to do so, forthwith proceed u|>on the lien and charge 
thereby created.

Surely that means only such interest in any lands as the judg­
ment debtor has and no more.

Because the words “lands of a judgment debtor” are used 
they cannot be held to mean the entire fee in same, but only the 
interest he may happen to have therein.

This is not only in accord with common sense, and the law as 
it stood before the enactment of these registration provisions, but 
is in accord also with the provisions in sub-s. (6) of s. 137 of the 
Land Registry Act, which reads as follows:—

No judgment shall form a lien upon any lands as against a registered 
owner thereof, or the holder of a registered charge thereon, where the regis­
tration of such person as owner or as holder of a charge has been effected after 
a notice, of not less than fourteen days, has been given by the registrar to the
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judgment creditor, either personally or at his registered address, of the regis­
trar's intention to effect registration of the aforesaid fee or charge free of such 
judgment. If the judgment creditor claims a lien upon the said lands by 
virtue of his judgment he shall within the time fixed by the registrar’s notice, 
register a certificate of lie pendens in accordance with s. 34 of the Execution 
Act, otherwise the registrar may register such fee or charge free from such 
judgment.

As I read this, it makes a clear provision for the adjustment of 
the priority of the respective rights of the judgment creditor and 
the holder of another charge.

If the judgments below are to be taken literally surely there 
never was any need for the adjustment thus provided for.

Again, s. 104 of the Land Registry Act reads as follows:—
No instrument executed and taking effect after the 30th day of June, 

1905, and no instrument executed before the first day of July, 1905, to take 
effect after the 13th day of June, 1905, purporting to transfer, charge, deal 
with or affectjand or any estate or interest therein (except a leasehold interest 
in possession for a term not exceeding three years), shall pass any estate or 
interest, either at law or in equity, in such land until the same shall be regis­
tered in compliance with the provisions of tliis Act; but such instrument shall 
confer on the person benefitted thereby, and on those claiming through or 
under him, whether by descent, purchase or otherwise, the right to apply to 
have the same registered. The provisions of this section shall not apply to 
assignments of judgments.

What does this section mean? Respondents urge that it 
means a good deal more than it says. For we must read the 
whole and not drop the last few lines as giving nothing. Whilst 
by the drastic language of the first part of the section every right 
of a vendor or chargee seems swept away, clearly the last few lines 
give a right to have something registered.

The right thus given clearly cuts down or renders liable to lie 
so, the judgment creditor’s right by rendering it subject to the 
possibility of the registration by vendee or chargee or those claim­
ing under him of any instrument w hich is designed to convey or 
charge the land.

That is the right of the appellant and the mode of enforcing it 
was supplied by s. 137 of the Land Registry Act, as well as what 
is indicated herein.

My only difficulty in this case is whether or not the appellant 
lost its opportunity by the registration it made of its mortgage in 
July, 1916, six months before bringing this action for prosecuting 
the specific remedy given by these sections. And my difficulty 
has not been helped much by what I respectfully submit are the
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extreme views taken by the court below depending entirely upon 
a construction of s. 73 of the Land Registry Act with which I 
cannot agree.

The dissenting judgment of McPhillipe, J., failing to olwerve 
the effect I find in said sections, or indeed to notice them at all, 
further increases my difficulties. Such omission suggests there 
may lie something else in the Acts in question which counteracts 
said effect or prevents reliance upon said sections at all under the 
peculiar circumstances of the appellant’s registration of its mort­
gage.

However, I have l>een unable to discover anything else than 
such registration by appellant.

It seems to me that act was done in error by the appellant; 
that it has not misled any one; that nothing has lieen done by 
anyone concerned in reliance thereon, and that under the authority 
of Howard v. Miller, 22 D.L.R. 75, 20 B.C.R. 227 at 230, [1915] 
A.C. 318, the mistake may lie rectified, and that lieing possible 
the rights of the parties hereto may lie declared ns if notliing had 
happened. We were told in that case when before us that there 
could be no rectification unless for fraud. I was not then of those 
who accepted that doctrine and, seeing the court above has dis­
carded it, am less inclined to act upon it.

The principles therein involved and applicable to the peculiar 
circumstances there in question are somewhat analogous, but the 
actual decision helps herein no further than holding it possible to 
rectify an error when no countervailing equity intervenes.

The findings of fact, so far as they go, do not suggest any other 
difficulty. In the Hov'ard case there was an error not only on the 
part of the party applying for registration but also the registrar or 
someone in his office. Here the mistake seems wholly the appel­
lant's own. Though otherwise alleged in the declaration I can 
find no proof l>earing out the allegations in that regard.

I am of opinion the appeal should lie allowed and the appellant 
held entitled to a declaration as prayed.

It is not a case for costs, and the error of appellant being the 
primary cause of the litigation the fee of five dollars fixed by the 
statute would have been payable to respondent if'the right pro­
ceeding had been taken.

44—45 d.l.r.
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Anglin, J.

Anglin, J.:—8. 27 of the Execution Act provides that upon 
registration a judgment shall form a lien or charge on land of tin- 
debtor “in the same manner as if charged in writing by the judg­
ment debtor under his hand and seal."

Under s. 2 of the Land Registry Act a “charge" includes a 
judgment. Amendments to the I^and Registry Act made by 
c. 43, s. 3, of the statutes of 1914, read as follows :—

“ Mortgage" means and includes any charge on land created for securing 
a debt or lien, or any hypothecation of such charge;

“Mortgagee” means the owner of a mortgage registered under <Ids
Act;

“Mortgagor” means and includes the owner of land or of an estate or 
interest in land pledged as security for a debt.

S. 73 of the same Act provides that
When two or more charges appear upon the register affecting the same 

land, the charges shall, as between themselves, have priority according to the 
date at which the applications respectively were made, and not according to 
the dates of the creation of the estates or interests.

The respondent's judgment was registered before the appel­
lant’s mortgage. Indeed, although the appellant’s mortgage was 
executed before the registration of the respondent’s judgment, the 
certificate of acknowledgment or proof required by s. 77 of the 
Land Registry Act to obtain registration was procured only some 
3 months after the registration of the judgment. The appellant, 
therefore, became entitled to apply for registration of its mort­
gage only after the respondent’s judgment had Income a charge 
on the land by registration.

S. 104 of the Land Registry Act reads as follows:—(See judg­
ment of Idington, J.)

By s. 2 “instrument" includes any document dealing with or 
affecting land.

Notwithstanding the very plain and explicit language of s. 104 
(formerly s. 74 of the Act of 1900), the Supreme Court of British 
Columbia en banc, reversing Martin, J., held in Entuistlc v. Lenz, 
14 B.C.R. 51, that a prior unregistered deed has priority over a 
registered judgment, I agree with Martin, J., that this decision is 
logically irreconcilable with the judgment now under review. 
Only because the legislature has re-enacted s. 74 in ipnssimis 
verbis in the revision of 1911 as s. 104, and Itecause we arc here 
dealing not with a deed or transfer but with a mortgage or charge, 
do I hesitate to hold that Entwistle v. Lenz should be overruled,
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unions, indeed, it can be distinguished on the ground that the 
transfer in that case was actually deposited for registration but S. C. 
owing to a mistake in the description wan not recorded against the Bank ok

debtor's land. When a statute declares that an instrument Hamilton 
“shall (not) pass any estate or interest either at law or in equity” Haktkmv. 
until registered, the reason by which the conclusion is reached AneUe J 
that the transferor in an unregistered deed to which that statute 
applies is nevertheless merely a dry legal trustee and that he 
retains no estate or interest, but that the entire beneficial interest 
is vested in the transferee, is, I confess, quite too subtle for me to 
follow.

But the case now before us may, I think, l>e disposed of under 
s. 27 of the Execution Act and s. 73 of the Land Registry Act 
without actually overruling Entmstle v. Lenz, by merely declining 
to apply it to facts not absolutely identical with those there dealt 
with. Even if some estate or interest was created in the debtor’s 
land by the appellant’s unregistered mortgage upon its execution, 
as against another chargee who had registered his charge lxdore 
that mortgage was registered, the interest or estate so created 
could not avail. S. 73 in terms so provides, unless it l>e entirely 
meaningless. As Martin, J., says:—

If this were the case between two “chargee” of the same kind, e.g., 
mortgages, would there be any doubt as to the “priority" that ought to be 
declared?

But by s. 27 of the Execution Act the lien created by a judg­
ment when registered is the same as if such judgment had lieen 
“charged in writing by the judgment debtor under his hand and 
seal,” t.e., is the same as the lien created by a registered mortgage.
Heading these two statutory provisions together, as they must be 
read, I entertain no doubt that the judgment appealed from is 
correct and should lie upheld.

Yorkshire v. Edmonds, 7 B.C.R. 348, is necessarily overruled 
by this judgment. Chapman v. Eduards (1911), 10 B.C.R. 334, 
on the other hand, may l>e supported as depending on the con­
sequences of fraud. Neither fraud nor actual notice is present in 
the case now before us. As to the latter, however, sub-s. 2 of 
s. 104, as enacted in 1912 (c. 15, s. 28), must be taken into account.
It indicates how far the legislature is prepared to go in support of 
the rights created by prior registration.

Brodeur, J.:—In March, 1916, the appellant had a mortgage Brodeur
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executed in its favour by McArthur and Harper of lands which 
they possessed. That mortgage was registered only on July 12, 
1916. In the meantime, i.c., between March and July, 1916. the 
resjiondenta, who arc the holders of a judgment against McArthur 
and Harper, had that judgment duly registered.

The question is: Wliich is the mortgage held by the bank, or 
the charge arising out of the judgment, entitled to priority?

By s. 73 of the Land Registry Act (R.S.B.C., c. 127) it is 
enacted that:—

When two or more charges appear entered upon the register affecting 
the same land, the charges shall, as between themselves, have priority accord- 
ing to the dates at which the applications respectively were made, and not 
according to tile dates of the creation of the estates or interests.

There is no doubt that the mortgage constituted a charge 
upon the property, and there is no dispute as to that.

As to the judgment, s. 2 of the same Land Registry Act declares 
that the word “charge” includes a judgment.

But it is contended by the appellant that a judgment can 
affect only the interest which the judgment debtor actually had 
in the lands, relying, in that respect, on a judgment rendered in 
this court in the case of Jellett v. Wilkie, 26 Can. ri.C.R. 282.

In that case of Jellett, Sir Henry Strong, C.J., p. 288, stated 
that the common law rule is that “ an execution creditor can only 
sell the property of his debtor subject to all such charges, liens and 
equities as the same was subject to in the hands of Ms debtor"; 
and he adds that this law has Irecome the law in the North West 
Territories “unless it has been displaced by some statutory pro­
vision to the contrary."

The provisions of the Land Registry Act wliich I hpve quoted 
above shew conclusively that the registration of the mortgage 
and of the judgment creates two charges upon the land; that those 
charges are to be treated alike; and there is no distinction made in 
that statute with regard to the beneficial interest of the judgment 
debtor or not as it was under the common law. The statute has 
superseded the old rule and the priority of the charge is to be 
determined by the dates at wMch they are registered.

Besides, by s. 104 of the same Land Registry Act, it is pro­
vided that no instrument purporting to affect land shall pass any 
estate in such land until it shall be registered. The effect of that 
provision is that the appellant’s mortgage should be considered as
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t>eing an instrument dated July 12, 1916, and until then the estate 
which the mortgage would have passed has remained in the mort­
gagor and the judgment duly affected all the estate he had at that 
time in the land.

I am of opinion that the appeal should l>e dismissed with
costs.

Mignault, J.:—I concur with my brother Anglin.
A ppeal dismissed.

McCullough v. marsden.
Alberta Sujtreme Court, Ap/tellole Division, Harvey, C.J., Heck, Simmons and 

McCarthy, JJ. Fclrruary 28, 1919.
Trusts (§ V—75)—Trust money—Misappropriation by trustee—Ces­

tui que trust—Right to follow—Priority of mortgage over

Where a trustee misappropriates trust money by using it to pay off 
a mortgage on land owned or partly owned by him the cestui que trust is 
entitled to follow such moneys and to be subrogated to the right of the 
mortgagees to the extent of the payments.

The mortgagor, being the sole registered owner, although entitled 
only to an undivided interest in the property mortgaged, the other 
owner having, subsequently to the date of the mortgage, taken a vendor’s 
lien on the lands for the amount of his interest, such lien is not entitled 
to priority over the mortgage.

Appeal from the decision of Walsh, J., in an application by 
way of originating summons to determine the plaintiffs’ rights of 
subrogation with respect to certain mortgages as against a ven­
dor's lien upon mortgaged lands. Affirmed, with variation as to 
costs.

W. S. dray, for appellant Marsden; A. //. Clarke, K.C., for 
appellant (’roes; l). S. Moffatt, for respondent.

Harvey, C.J., concurred with Beck, J.
Beck, J.:—This is an appeal from the decision of Walsh, J., 

by the executrices of the last will of Henry Marsden, Sen. Mr. Jus­
tice Walsh’s reasons for judgment are reported in [1918] 3 W.W.K. 
725.

The case raises questions of following trust funds and of sub­
rogation. Moneys of the plaintiffs were misappropriated by 
Henry Marsden, Jun., and wrongfully applied by him in reduc­
tion of two mortgages. These mortgages were upon two sections 
of land. At the time of the giving of the first mortgage, one to 
the Guelph and Ontario Investment Society, the land was owned 
by both Henry Marsden, Sen., and Henry Marsden, Jun., and the
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mortgage was made by both of them. Subsequently, the father 
transferred liis interest in the land to his son, who became the 
registered owner, but in reality held his father’s interest as a 
trustee for him. Then the son, for a debt of his own, gave a 
mortgage to one Hamilton as a trustee for the Canadian Rank of 
Commerce.

Walsh, J., held that the plaintiffs were entitled to follow flair 
moneys wrongfully paid by their agent Henry Marsden, Jun., on 
account of these two mortgages and were entitled to be subro­
gated to the right of the mortgagees to the extent of these pay­
ments. In other words, that $1,500 odd of the plaintiffs' money 
having gone in partial discharge of the Guelph company’s mort­
gage, that mortgage will still stand as a sul)sisting charge against 
the land in favour of the plaintiffs for that amount, subject to the 
prior charge of the company for the unpaid balance remaining 
owing to the company; likewise that, $7,000 of the plaintiffs' 
money having gone in partial discharge of the Hamilton (Rank of 
Commerce) mortgage, that mortgage will still stand as a sub- 
sisting charge against the land in favour of the plaintiffs for that 
amount, subject to the prior charge of the bank for the unpaid 
balance remaining owing to the bank.

The contention is naturally made with respect to this second 
mortgage that, inasmuch as an undivided half interest in the land 
was in reality and beneficially the property of Henry Marsden. 
Sen the equities of the case do not justify the application of the 
principles of subrogation further than to charge the interest of

ury Marsden, Jun., the one who misappropriated the plain- 
i iffs’ funds.

It seems to me, however, on the other hand, that the interest 
of Henry Marsden, Sen., ought to be charged, because, in truth, 
neither of the mortgagees paid the $7,(XX); that sum was, in truth, 
paid by the plaintiffs; if what happened had been carried out by 
Henry Marsden, Jun., honestly instead of dishonestly; if. with 
the view’ of inducing the bank to delay proceedings upon its mort­
gage, he had arranged that the plaintiffs should advance the 
money, it would not have been difficult to have effected a plan 
whereby the plaintiffs, to the extent of their advance, should 
stand in the shoes of the mortgagee, or in other words to Ik* sub­
stituted or subrogated to the rights of the mortgagee The
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equities are, I think, in favour of the plaintiffs being recognized 
as having the same right as if their agent had acted honestly, and 
with their approval, instead of dishonestly and against their 
intention, and the father's estate ought not to Ik* relieved, at the 
expense of the plaintiff's in the one case, when it would not have 
been relieved in the other.

For the reasons indicated, the decision of Walsh, J., was right.
A good deal of discussion took place before us with respect to 

the limitations upon the application of the doctrine of subroga­
tion. To some extent, it is a question of words and their defini­
tion. Personally I think the won! “subrogation” a suitable and 
satisfactory one to denote the principle with which we are deal­
ing. It is a kind of substitution. The topic “substitution” in 
the civil law embraces other kinds of substitution than that desig­
nated “subrogation.”

The doctrine of subrogation is certainly not confined to cases 
of “following trust funds” and l>eing substituted to the rights of 
the parties investing those funds in property or securities.

The earliest reported English cases, in which the doctrine was 
recognized, a doctrine which has ever since been, and still is, in 
the progress of development, were not cases of following trust 
funds.
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In Harris v. Lee (1718), 1 P. Wms. 482, 24 E.R. 482, the 
court said:—

Admitting the wife cannot at law borrow money, though for necessaries, 
so as to bind the husband, yet this money being applied to the use of the wife 
for her cure and for necessaries, the plaintiff, that lent tliis money, must in 
equity stand in the place of the persons, who found and provided such neces­
saries for the wife; and, therefore, as such (tersons would be creditors of the 
husband, so the plaintiff shall stand in their place and be a creditor also.

In Marlow v. PitfeiUi (17IS), 1 P. Wms. SIS, 24 BJt SIS, the 
court said, p. 559:—

Though the law be, that if one actually lend money to an infant, even to 
pay fur necessaries, yet as an infant in such case may waste and misapply it, 
he is, therefore, not liable. ... It is, however, otherwise in equity; 
for if one lend money to an infant to pay a debt for necessaries, and in con­
sequence thereof, the infant does pay the debt, here although he (the father) 
may not be liable at law, he must nevertheless be so in equity; because, in 
this case, the lender of the money stands in the place of the person paid, viz., 
the creditor for necessaries, and shall recover in equity as the other should 
have done at law.

Later English cases are: Jenner v. Morris (1861), 3 DeG.

h
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F. & J. 45, 45 E.R. 795; Deare v. Soutien (1869), L.R. 9 Eq. 151. 
Quite recent cases, in addition to those mentioned by Walsh, J„ 
are Brocklesby v. Temjierance Big. Soc’y., [1895] A.C. 173; Thurston 
v. Nottingham Benefit Big. Soc'y., [1902] 1 Ch. 1 ; Fry v. Smellu, 
[1912] 3 K.B. 282.

I take occasion to note a number of Ontario eases: Broun v. 
McLean (1889), 18 O.R. 533; Abell v. Morrison (1890), 19 O IL 
669; McLeod v. Wadland (1893), 25 O.R. 118; Coursolks v. 
Fookes (1889), 16 O.R. 691 ; Maclennan v. Cray (1889), 16 A.It. 
(Ont.) 224, reversed 18 Can. 8.C.R. 553; (loldie v. Rant <>/ Hamil­
ton (1899), 31 O.R. 142, 27 A.R. (Ont.) 619; Joel: v. Jack (1885), 
12 A.R. (Ont.) 476.

In addition to the case Ex parte (Irace, 38 D.L.R. 149, in this 
court, mentioned by Walsh, J., the question of subrogation vas 
briefly referred to in Riddell v. McRae (1917), 34 D.L.R. 1(12, 
11 A.L.R. 414, where I took occasion to say, p. 105:—

Though a right of subrogation will not, it is sometimes said, be enforced 
in favour of a mere volunteer, this, it seems, is to be interpreted as meaning a 
mere officious intermeddler.

Walsh, J., in dealing with the question of costs, gave the 
plaintiffs the costs of the application and ordered that they might 
add these costs to the claims for which they were given the right 
of subrogation. The administrator of the estate of Henry Mars- 
den, Jun., appeals against this on the ground that the order has 
the effect of giving the plaintiffs priority in respect of these costs 
over the administrator’s costs of administration, which is a matter 
of moment because the estate is insolvent. It seems that there 
has been a misapprehension as to the position of the administrator 
with respect to his general costs of administration, a misappre­
hension which has attached itself to the effect of the order of 
Walsh, J., which we now affirm.

The administrator took in hand for administration the estate 
of Henry Marsden, Jun. That estate consisted, in part at least, 
of certain property subject to certain specific legal charges such 
as mortgages, “lien-notes,” etc. So far as such properties are 
concerned the margin only was assets in the administrator's hands, 
and if in any case the margin was of no value there was, so far as 
that particular piece of property was concerned, nothing to admin­
ister. If the margin was of some value, it would constitute one
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of the items of assets which it became the duty of the adminis­
trator to administer. If a creditor, or class of creditors, of the 
estate set up a claim to rank as a privileged creditor, or creditors, 
in priority over all other creditors, or as being entitled to a specific 
charge upon a specific item of the assets of the estate, and thus to 
have priority over all other creditors so far as the proceeds of that 
item of assets is concerned, and the claims of these creditors are 
not legally effective by reason of some instrument or process under 
wliich the creditor is entitled, without more, to proceed directly 
against the specific item of assets, as for instance a mortgage con­
forming to the Land Titles Act or a <listress for rent, but is one 
which the administrator is entitled to insist that the creditor 
should establish by a declaration of the court, then, it seems clear 
to me that, as in the present case of the plaintiffs establishing a 
light to subrogation, the legal title of the administrator and con­
sequently his right to the proper costs of administration, these 
having l>cen incurred on the faith of the legal title of administrator, 
prevail over the rights of the creditors, and that not only the 
general body of creditors, but also such privileged creditors and 
creditors who have been declared entitled to charges, must look 
only to the net assets remaining after payment of the costs of 
administration; and that in the ultimate distribution of the 
assets these creditors would be entitled to add any costs properly 
chargeable against the estate to their preferred claims and as 
against the general body of creditors, be entitled to have both 
claim and costs satisfied out of the specific property upon which 
it has been established they have a specific charge so far as it will 
extend.

To do otherwise than tliis would, wliile doing equity in favour 
of the creditor as far as circumstances will permit, to do an inequity 
to the administrator, who in reality is in a position similar to that 
of a bond fide purchaser or mortgagee for value w ithout notice.

I think, therefore, that the order of Walsh, J., with regard to 
the plaintiffs’ costs was right, but that not only these costs but also 
the charges declared in favour of the plaintiffs must be declared to 
be subject to the prior payment of the proper costs of adminis­
tration.

Walsh, J.’s, order now confirmed, to which should be added a 
declaration in the sense just indicated, leaves unconsidered the
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ALTA. question of the right of the estate of Henry Marsden, Sen., to 
8. C. making a claim against the estate of Henry Marsden, Jun., for 
Me- indemnity and marshalling. This question was not argued before 

Cullough. ug an(j WCj therefore, do not deal with it. In the result, the appeal 
Makhdkn of the estate of Henry Marsden, Sen., should be dismissed with 

Beck.;. costs. The appeal of the Toronto General Trusts Co. should In 
dismissed; but, as the result of the appeal was to bring before the 
court tlie important question of the entire costs of tlie adminis­
trator, and that has been determined in favour of the appellant. I 
think there should l>e no costs of this particular part of the appeal. 

Simmone.j. Simmons, J.:—Prior to 1911, Henry Marsden, Sen., and Henry 
Marsden, Jun., were owners as tenant«-in-common in sections 2 
and 11, in township 14, range 23 west of the 4th meridian in the 
Province of Alberta, subject to a mortgage in favour of the Guelph 
and Ontario Investment and Savings Society.

On January 23, 1911, Henry Marsden, Sen., conveyed to his 
son Henry Marsden, Jun., his interest in said lands, and the latter 
became the registered owner thereof. Marsden, Sen., died on 
May 21, 1911, and probate of his will was granted to his son in 
the District Court of MacLeod, Alberta.

Henry Marsden, Jun., liecame indebted to the Canadian Bank 
of Commerce at Carmangay in the sum of $25,000, and on April 14. 
1913, he executed a mortgage under the Land Titles Act on sait I 
lands for $25,000 as security for the past due indebtedness in 
favour of Gerald Hamilton, as trustee for said bank, said Gerald 
Hamilton and said bank having no notice of the interest of Henry 
Marsden, Sen., in said lands. At the same time he executed a 
chattel mortgage as further security for said debt to said Hamilton 
as trustee for the bank. The real property mortgage was regis­
tered in the Land Titles Office at Calgary on May 26, 1913.

The plaintiffs McCullough ami Forster employed Henry 
Marsden, Jun., to sell for them on commission certain lands 
Marsden, Jun., misappropriated certain of plaintiffs’ money thus 
coming into his hands. He made a payment of $1,506.20 to the 
Guelph and Ontario Investment and Savings Society on a mort­
gage in their favour on alxtve lands executed by him and by 
Marsden, Sen. He also made a payment of $7,000 to the Cana­
dian Bank of Commerce upon a mortgage upon these lands in 
favour of the bank executed by him after Marsden, Sen., had con-
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veyed to Marsden, Jun., his interest in said lands. The defend- ALTAl 
ants Marian Marsden and Pauline Ashwell are executrices of the •< C. 
estate of Henry Marsden, Sen., appointed since the death of \l<- 
Henry Marsden, Jun. In the year 1917 these executrices brought Cvllovoh. 
an action for a declaration that as to an undivided one-half interest Markukx.
in said lands that Marsden, Jun., was a trustee for his father, and «____ .
succeeded. In lieu of taking the accounts of the trusteeship the 
parties to the action agreed that the estate of Marsden, Sen., 
should have a vendor’s lien on said lands for the amount of pur­
chase price admitted unpaid of $12,000.

In a subsequent action by the plaintiffs against the executors 
of Henry Marsden, Jun., judgment was given in which the plain­
tiffs were subrogated to the rights of the Guelph and Ontario 
Savings and Investment Co. for the amount paid on their mort­
gage and also to the rights of the Canadian Bank of Commerce 
under their mortgage for the amount paid on their mortgage with 
plaintiffs’ moneys by Marsden, Jun. The trial judge in this 
judgment confined the relief to the estate of Marsden, Jun., and 
suggested that the claims of any other parties interested should 
be brought up by originating notice. This was done, and on this 
issue judgment was given allowing plaintiffs’ claim in priority to 
the vendor’s lien on the estate of Marsden, Sen. From this judg­
ment the executors of the estate of Marsden, Sen., appeal.

At the hearing of the appeal, a great deal of argument was 
focussed upon the question of whether subrogation could be 
invoked in the absence of intention upon the part of the plaintiffs 
that their moneys should lx» applied in this way. This view 
arises from a confusion of thought and a failure to appreciate the 
foundation of the principles upon which relief in such cases is 
granted by courts applying equitable remedies.

It was urged upon argument that one of the principles under­
lying the foundation of the doctrine is that the person seeking 
substitution, that is to say, the person paying the debt, must 
have done so under necessity, to protect himself from loss which 
might arise by enforcing the debt in the hands of the original 
creditor.

The cases of principal and surety and guarantors and creditors 
paying off prior mortgages, liens and executions are examples of 
the application of the doctrine in this way.
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See The Queen v. O'Bryan (1900), 7 Can. Ex. 19, and American 
cases cited thereunder.

That the term subrogation is properly used to describe that 
form of relief is undoubted, but it does not in any way limit the 
equitable doctrine so clearly defined in Be HaUett's Estate, 13 
Ch. D. 696, and approved in the House of Ix)rds in Sinclair v. 
Brougham, [1914] A.C. 398.

If property has been misappropriated by a trustee then us 
between him and the cestui que trust and all parties claiming under 
the trustee otherwise than by purchase for valuable consideration 
without notice, all property belonging to the trust, however much 
it may be changed or altered in nature or character, and all the 
fruit of such property whether in its original or in its altered state, 
continues to be subjected to or affected by the trust. The proj>- 
erty must be capable of being ascertained. HaUett's case, supra, 
p. 733. In the present case there is no difficulty in tracing the 
moneys. These were applied in discharging or partially dis­
charging valid securities then existing as charges against the lands. 
The only question which raises any difficulty is the claim that the 
estate of Marsden, Sen., had an equitable interest in the lands 
prior to the creation of the equity upon which plaintiff relies and 
should, therefore, have priority. The foundation of the prin­
ciple is that the moneys were at all times the plaintiffs’ moneys. 
If the moneys purchased bonds, mortgages or other securities and 
these can be identified in the hands of the trustee, they are declared 
to be in his hands as trustee for the cestui que trust. If the trustee 
applies the money in discharging a mortgage or partially dis­
charging a mortgage, whether he is the mortgagor or a stranger is 
the mortgagor, the cestui que trust will have the benefit of the 
mortgage or that part of the mortgage which is discharged by his 
moneys.

Marsden, Sen., by the conveyance put in the power of his son 
to create a statutory mortgage which was a first charge upon these 
lands, irrespective of and having precedence over any beneficial 
interest of the father in the lands. Since the plaintiffs’ rights, to 
the extent of his moneys which were paid upon the mortgage, arc 
co-equal and co-extensive with that of the mortgagee, his rights 
must consequently take precedence over the lien of the estate of 
Marsden, Sen.
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It is said, however, that since the bank took the security for 
the personal debt of Marsden, Jun., they must exhaust his interest 
in the land before resorting to the interest of the senior estate. 
The bank is authorized under the Bank Act to take securities upon 
real estate for past indebtedness. Henry Marsden, Jun., was 
legally capable of executing a valid mortgage creating a statutory 
charge upon the lands in the absence of notice to the bank of the 
beneficial interest of the father. The mortgage must lx? bona fide 
for a good consideration. There is absolutely nothing in the 
material before us suggesting the absence of any of the require­
ments of mortgage under the Land Titles Act creating a charge 
upon the lands co-extensive with and applicable to the whole 
interest in the lands appearing on the register as the interest of 
Marsden, Jun. To hold anything less would lie tantamount to 
eliminating the register as indicia of the state of title when the 
mortgage was registered and as an indicia of the capacity of the 
registered owner to execute a valid mortgage binding all the 
interest appearing in the register in the name of the mortgagor.

Keeping in view the principle laid down by Jessel, M.R., in 
Hallett'8 case, supra, namely, the right of following the trust funds 
into their ultimate destination whether that is in the form of 
specie, securities or interest in chattels or real property and the 
right of the cestui que trust to this identical sjjecie, securities, 
chattel or interest in real property, or in lieu thereof a lien upon 
the same, it is manifest that the plaintiffs' money is ascertained 
as in substance and fact the actual moneys advanced upon a 
mortgage to father and son by the Guelph and Ontario Invest­
ment Society and as to $7,000, the actual money advanced to the 
Canadian Bank of Commerce on their $25,000 mortgage.

It is here that the equitable remedy applies in placing the 
cestui que trust on the same footing as the mortgagees who really 
received the moneys of the cestui que trust and in equity must sur­
render their securities for the benefit of the latter to the extent in 
which the plaintiffs' moneys were applied upon the mortgages. 
Finally, it is claimed that if the plaintiffs are entitled to this 
remedy that there should be a marshalling of assets in the follow­
ing order: namely, (1) as against a certain chattel mortgage 
given to the bank collateral to the real estate mortgage. (2) to 
the interest of Marsden, Jun., in the above land, and (3) on the 
interest of Marsden, Sen., in said land.
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Simmon*, J.
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I <lo not see how such a claim can lie recognized aa conaiatent 
with the remedies to which tlie plaintiffs are entitled. As booh 

as it is established that their moneys have lieen earmarked as to 
destination tlicreof, their lien arises with the resulting remedy of 
proceeding against any or all of the properties in which these 
moneys haw lieen placed anil to realize the misappropriate! 
funds to the extent to which these securities «ill avail subject 
always to the rights of intervening claimants bond fide for valuable 
consideration without notice of plaintiffs' claims. In the result th 
appeal should lie dismissed with costs.

The Toronto General Trusts Co., administrator of the estate 
of Marsden, Jun., appeal against that part of the judgment which 
gives the plaintiffs a prior hen for their costs.

As this was really a contest between two claimants, namely, 
the appellants executrices of the estate of Marsilen, Sen., and the 
plaintiffs respondents, I think the lien of plaintiffs should not 
have priority of the administration costs of administration. This 
is in accord with the principle aliove set forth as to bond fide inter­
vening interests. The executrices came into possession of tlic 
legal estate in these lands without knowledge of the trusts anil 
assumed the expense of administration on this basis, and should, 
therefore, I think, tie entitled to priority over the plaintiffs' 
claim.

The trial judge has informed us he did not intend that the 
plaintiffs should have this priority and that part of the judgment 
dealing with costs should be disposed of as directed by my brother 
Beck, J.

McCarthy, J.:—I concur.
Judgment accordingly

CAN. DEV ALL v. GORMAN.
B n Supreme Court of Canada, Sir Louie Daviea, C.J., and Idington, Anglin,

Brodeur and Mignautt, JJ. March S, 1919.

Fraud and deceit (| IV—17)—Finding or trial judge— Reckless care­
lessness AS TO TRUTH OF REPRESENTATIONS—APPEAL.

A finding of fact by the trial judge that certain misrepresentations a* 
to condition and capacity of goods sold, which induced the purchase of 
such goods were “al least made with reckless carelessness ns to their 
truth" is a sufficient finding of fraud to sustain an action for deceit, and 
hringsthe case within the principle laid down in Derry v. Peck, 14 App.

I Detail v. Gorman (1918), 42 D.L.R. 573, 13 A.L.R. 557, reversed |
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Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta, 42 D.L.R. 573, 13 A.L.R. 557, affirming 
the judgment of the trial judge, Ives, J., and dismissing the 
plaintiff's actions. Reversed.

C. C. McCaul, K.C., for appellant; S. B. Woods, K.C., for 
respondent.

The Chief Justice:—I concur with Anglin, J.
Idington, J.:—The appellant complains that respondent, 

acting as agent for the ow ner of a steam log-hauler, had induced him- 
by false and fraudulent representations to buy same at the price 
of $6,625. The learned trial judge held that he had been so 
induced and entered judgment accordingly directing an assessment 
of damages by a referee. That judgment the Court of Appeal 
for Alberta set aside and dismissed the action.

The owner had offered the outfit in quation for $5,000 cash, 
and then raised the price, owing to some slight addition of sleighs 
to the outfit as originally offered, to $5,875, which included a 
commission to respondent of 5*% on the actual price the owner w as 
getting on the basis of that increastnl price.

The purchase-money was to l>e paid into the Northern Crown 
Rank at Red Deer.

The respondent, not satisfied with such gain, conceived the 
idea of getting $750 more from the ap]>ellant as purchaser.

An involved history of negotiations with others brought about 
by respondent as part of the scheme 1 need not enter upon.

The result of the misrepresentations so found to have l>een 
false and fraudulent was that the appellant, before he ever saw, 
or had any one for him see, the outfit, agreed to pay and did pay, 
the $6,625 into the Northern Crown Rank, which was a condition 
precedent to the removal of the outfit from the place where situate.

The property in question was forty miles away from any 
railway. The appellant and respondent were dealing in Edmonton, 
a considerable distance further than the railway station nearest 
to the place where the property was. The appellant, of necessity, 
had to rely upon the know ledge of someone else, as respondent well 
knew, or go to the expense of going all that distance with an outfit 
capable of testing the truth of the representations made by re­
spondent.

Having deposited the said price as required, the appellant
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went with the necessary help to take possession of his purchase 
and, on attempting to drive it by means of the power it was 
[•(‘presented to possess, found that he had been deceived not only 
in that regard but in many other respects as to the condition of the 
outfit.

Having been thus induced to go to the place where the machine 
and outfit were, and moved it part of the way before realising how 
badly he had been deceived, he had no alternative except to abide 
by his purchase or recover from the respondent the amount which 
he had by virtue of its misrepresentations been thus defrauded of. 
Such, at least, is the effect in plain language of the findings of the 
trial judge.

Under the peculiar circumstances in evidence the appellant 
had no right of action against the owner, who had never authorised 
such misrepresentations to be made as the learned trial judge- 
finds were made.

I am not disposed to think that the law is so impotent that 
there is no remedy to be found for such a condition of things.

By no means do I think there is anything improper in an 
agreement between an owner of lands or goods and a sales agent 
providing for the latter getting all beyond a named price as lus 
reward or part of his reward for bringing about a sale.

I do suggest, however, that when we find an agent given such 
an opportunity and he has availed himself of it to the extent of 
obtaining a bargain with a purchaser at a cash price exceeding 
by one-fifth that which the owner—to the knowledge of such 
agent—was willing to accept in cash, we naturally ask how that 
came about? And when a trial judge finds as a fact that the 
misrepresentations of such an agent respecting the quality and 
conditions of the article sold were an inducing cause of such 
remarkable success, and that they were made in such manner as to 
induce the belief that they were founded upon and made from 
the knowledge of those making them, we are bound to ask ourselves 
whether or not they had t>een honestly made.

When we find it distinctly stated that no such personal know­
ledge existed or had been procured on behalf of the agent, or any 
assurances of such a nature given by the principal, or authority 
given by him to make representations so false and fraudulent as 
found by the learned trial judge, what is the inevitable inference
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to lie drawn hut that of some dishonest representations having _ 
lieen made? 8. C.

It is quite apparent from the absolutely conflicting evidence Dbvaix 
of the appellant with that of those he accuses who acted for ( ohm an 

respondent that the learned trial judge who alone had the l>est -----
opportunity of deciding between them must, from what he has ‘d*®*1**1* 
expressed, have found the former reliable and the latter not so 
reliable.

Are we to discard such an important finding of fact? Or 
must we not rather accept it and apply it so far as practicable to 
guide us in trying, if possible, to fit it into the other admitted 
surrounding facts and circumstances and apply the relevant law, 
even if he may have failed to state same as fully and accurately 
as we might desire? This is not the case of a trial where, as 
sometimes happens, there are outstanding circumstances of 
evidential force which conflict with the finding and relying thereon 
we can say the learned trial judge must have failed to recognize the 
force thereof and set aside his finding of fact and its consequences.

The misrepresentations charged all bore directly or indirectly 
upon the value of the outfit offered for sale, and the findings of fact 
by the learned trial judge relative thereto cannot l>e attributable 
to anything else.

It seems to me the inevitable conclusion that to the extent at 
least of the $750 added to the price named by the owners, con­
versant as the respondent well knew with the value and condition 
of that offered at half its original cost, there was no possible 
justification for so adding to the price asked, and that there 
existed no foundation of fact for the misleading description given 
by respondent. Howr can such false representations made under 
such attendant circumstances lie held as conceivably made in an 
honest l>elief in their truth?

And that seems amply confirmed by the refusal of the owner to 
touch the $750.

That also carries with it a finding that the money in the 
Northern Crown Bank was not money belonging to the respondent, 
but money fraudulently procured by it to 1m* deposited in said bank 
by the appellant.

The result must be in that way of looking at the case pre­
sented, that there never was any ground for an issue; that the

45—45 D.L.R.
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respondent should pay the costs of that issue, both of the Northern 
Crown Bank and of the appellant, throughout, and, as another 
consequence, I think should he made to bear the entire costs 
herein. The whole litigation has l>een caused directly or indirectly 
by reason of the devious course of conduct the respondent saw fit 
to pursue.

The appeal to that extent should lie allowed and the costs paid 
by the respondent throughout .

Anglin, J.:—The plaintiff appeals from an adverse judgment 
in two actions—one, an action for deceit ; the other, an action to 
determine the ownership of a sum of $750 on deposit with the 
Northern Crown Bank which comes before us in the form of an 
interpleader issue. The judgment of the Appellate Division of the 
Supreme Court of Alberta is reported in 42 D.L.R. 573.

After carefully reading the entire evidence it is apparent to me 
that the trial judge intended by the opening paragraph of his 
judgment to inform an appellate court, without bluntly saying so, 
that he disbelieved the evidence given on behalf of the defendants 
and that his unfavourable opinion of their veracity was largely 
based upon his observation of them in the witness box. I need 
only say that the reading of their testimony—especially that of 
Gorman, Edwards and McPhee—is not calculated to lead one to 
think that the judge made a mistake.

He then proceeds, without putting his conclusion in a form 
unnecessarily harsh or offensive, to find that the plaintiff bought 
the log-hauler and sleighs in question on the faith and under the 
inducement of misrepresentations fraudulently made by Edwards, 
and strengthened by Gorman, in such a way as led, and, I take it, 
in his opinion was intended to lead “the plaintiff to believe that 
they were made from the knowledge of Edwards and Gorman of 
themselves,” by which the judge no doubt meant knowledge 
gained from the inspection on their behalf which Devall states 
they represented had been made. Several of the representations, 
most material in character, were false in fact. Admittedly neither 
Gorman nor Edwards had any personal knowledge of the condition 
or capacity of the log-hauler, nor had any inspection been made of 
it on their behalf. According to Devall’s testimony, accepted 
by the judge, he was induced to purchase without making the 
personal inspection which he had contemplated by Edwards’
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assurance that the time spent on such an inspection would be 
wasted—that the “outfit” was as he represented it.

The finding of fraud necessary to sustain an action of deceit 
might, no doubt, have been made more explicit. The success of the 
defendants before the Appellate Division indicates that in cases 
such as this it is probably better “to call a spade a spade” in plain 
language. Short, however, of stating in direct terms that the 
defendants had induced the plaintiff to purchase the log-hauler ami 
sleighs by wilfully and dishonestly making material misrepre­
sentations known to them to Ik* untrue, the judge could scarcely 
have made more clear his intention to convict them of del iterate 
deceit. He adds that “the misrepresentations as to condition and 
capacity, which induced him (the plaintiff) to purchase, were at 
least made with reckless carelessness as to their truth.” He 
obviously meant to make a finding which would bring this case 
within the alternative ground of liability pointed out in Derry v. 
Peek (1889), 14 App. Cas. 337—that the misrepresentations were 
made without real belief in their truth and with reckless indifference 
as to whether they were true or false. I cannot place any other 
construction on the phrase “with reckless carelessness as to their 
truth. ”

With profound respect 1 am unable to accept what I under­
stand to be the view of the Chief Justice of Alberta, concurred in 
by the other appellate judges, that the trial judge misdirected 
himself as to the essentials of the action of deceit or failed to make 
the necessary finding of absence on the part of the representors 
of an honest belief in the truth of their representations.

The judge allowed damages under two heads; as to the first— 
the difference between the actual value of the log-hauler and 
sleighs as they were and w here they were when purchased and the 
sum of $6,625 paid for them by the plaintiff—I think it may 
not unfairly be assumed that the latter figure represents what 
would have been the salable value of the property at Coal Camp 
if in the condition and of the capacity represented by the defend­
ants, and that no substantial wrong will be done the plaintiff by 
allowing this portion of the judgment of the trial court to stand. 
In the second head of damage, however, there seems to be a 
duplication. When allowed the difference in value as above, the 
plaintiff is already awarded the reasonable cost of repairs necessary
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to put the engine into the condition represented. Hie recovery 
under this head should l>e restricted to the expenses of the first 
futile trip from Edmonton to Coal Camp, including wages of men 
and an allowance for his own time, except so much of them as were 
incurred in making repairs necessary to move the log-hauler and 
sleighs into Olds, t.e., he is entitled to recover so much of these 
expenses as is not included in the cost of necessary repairs. They 
were thrown away as the direct result of the defendants' mis­
conduct.

The earning of profits on the tie contract undertaken by the 
plaintiff, however, was too uncertain and speculative to afford a 
basis for a further allowance of special damages. The learned 
judge properly refused to entertain this claim.

The judgment of the trial court in the action for deceit should, 
in my opinion, be restored with the modification indicated.

As to the $750 involved in what has l>een termed the minor 
action it must be borne in mind that the question at issue in it is 
not whether the plaintiff is liable to pay such an amount to the 
defendants as the price of their interest in the property which he 
purchased or otherwise, but whether the sum of $750 paid into the 
Northern Crown Bank by the plaintiff as part of the purchase 
price payable to the Great West Lumber Company is the property 
of the plaintiff or that of the defendants. The object of the inter­
pleader issue on which the question is presented is to determine 
the ownership of this specific sum of money remaining on deposit— 
who is entitled to demand and receive it from the Northern Crown 
Bank? The issue as defined by the order directing it makes (hat 
clear. The statement of claim properly followed it. The state­
ment of defence, in my opinion, improperly sought to alter and 
enlarge it. Canadian Pacific R. Co. v. Rat Portage Lumber Co. 
(1905), 5 O.W.R. 473, at p. 476.

This money, forming part of a larger sum deposited with the 
bank, was the money of the plaintiff. He parted with it to the 
bank solely for the purpose of its being paid to the Great West 
Lumber Co. as the purchase-price of its property bought by him. 
The Great West Lumber Co. might, no doubt, have taken the 
whole sum paid in from the bank and paid over $750 of it to the 
defendants, or it might have directed the bank to pay that sum 
to them. It declined to do either, and disclaimed all right to, or
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over the disposition of, the $750. The defendants have obtained 
no title to it either from the plaintiff or from the Great West 
Lumber Co. It seems clear that, whatever other legal rights (if 
any) the defendants may have against the plaintiff as a result 
of the transaction under consideration, the money now in question 
is not their property. On the issue ordered to lx1 tried it should 
be declared to be the property of the plaintiff upon a resulting 
trust in his favour arising from the partial failure of the trust on 
which he deixwited the larger sum, of which it formed a part, with 
the Crown Rank.

But, as the trial judge point! out, in that event the $750 cannot 
be treated as part of the purchase-money paid by the plaintiff 
and his damages in the deceit action must In* based on the payment 
of $5,875, not $6,625, as purchase-money. In the result it is 
really not material, except possibly on the question of costs of the 
minor action, whether the plaintiff recovers the $750 as liis prop­
erty in that action or as part of his damages in the deceit action, 
the fund l>eing held to answer pro tanto the judgment in the latter.
I therefore agree with the disposition made of this part of the case 
by the learned trial judge.

Brodeur, J. (dissenting) :—I am satisfied that if there had l>een 
no dispute as to the $750 issue the action of deceit which has been 
instituted by the appellant would never have Iteen taken.

It appears that the Great West Lumber Co. were the owners 
of a log-hauling outfit for several years, and that they had used 
it only for a very short time (about four months) from 1912, when 
they bought it, until 1917, when it was sold to Devall. In Decem­
ber, 1916, a man named McFee, wrho had a large tie contract 
with the Canadian Northern R. Co., tried to acquire that outfit 
in order to carry out more expeditiously and more economically 
his tie contract. Those negotiations were carried out partly by 
him and partly by the respondent, who seemed to be a respectable 
firm doing business in Edmonton.

McFee went with an engineer and a Ixrilcr inspector, to visit 
the outfit which was in a lumber camp at a great distance from 
Edmonton. He seemed to be satisfied that the price which was 
quoted for the machine was a reasonable one and, in fact, the Great 
West Lumber Co. were willing to sell the machine for 50% of its 
original cost. McFee, however, did not seem to be able to raise 
the money.
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It appears, however, at the same time, that Mr. Ewing, a 
reputed barrister of Edmonton, was interested in some way in 
McFee’s contract; and as he had a case for Devall he suggested 
to the latter the idea of purchasing the outfit or advancing the 
money to McFee to purchase it; and he advised him to go and sec 
a man named Edwards, sales agent of the respondent company.

Edwards descrilx»d to him the machine, told him the work it 
could carry out and told him that the machine had l>een recently 
inspected by the boiler inspector and by an engineer.

There is a dispute here as to whether Edwards stated that it 
was their own engineer, namely, the engineer of the respondent 
firm, or some independent engineer. Devall, in his evidence, 
repeats frequently that Edwards represented to him that the 
inspection had been made by their own engineer. However, in 
cross-examination, he was asked:—

Q. When he (Edwards) talked to you about having their engineer or the 
boiler inspector there, you did not understand that by their engineer he 
meant himself, but you understood it meant someone else?

A. It sounded as if they had sent someone else, an engineer, down there, 
and the boiler inspector.

There is no doubt that an engineer had gone there with McFee 
and the boiler inspector to inspect the engine. There is no doubt 
either that this expedition was organized to a certain extent by the 
respondent company and it did not matter very much whether 
the engineer sent at that time was paid by the company itself 
or by McFee. There is one fact very sure and it is that an engineer 
had been sent and that his report seemed to be favourable.

There is also some statement made by Edwards in this convoca­
tion with Devall to the effect that the hauling power of the engine 
could be increased by some dome being put on it.

Interviews then took place between the father of Devall and 
Devall himself with Gorman, the principal partner in the re­
spondent company; but the latter did not say anything more than 
rejjeat what had lieen said by their sales agent, Edwards. The 
plaintiff was informed that the respondent company had an option 
upon the outfit; and the price mentioned was $6,025. Then 
Devall saw McFee and they agreed to form a partnership for the 
purchase of the macliinery.

It was agreed, however, that the machine would lie purchased 
by Devall himself and that when McFee would have made enough
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money out of liis tie contract, and out of the use of the machine, 
to reimburse his share, then the machine would become the 
property of both. Devall then discovered that the (Ireat West 
Lumber Co. were the real owners of the property, and on January 24, 
1917, he deposited with the Northern Crown Bank, who were the 
bankers of theGreat West Lumber Co., the sum of $6,650, which was 
to be handed over to the Great West Lumber Co. when the delivery 
would have taken place and when the bill of sale would have been 
properly drawn and Devall then started for the camp to view the 
machine and to take delivery of it, and he was accompanied by a 
representative of the Great West Lundter Co.

After much trouble, he saw the machine, saw in what condition 
it was, and as he had an engineer and man with him, he started 
to raise the steam and to make it run. It appears, however, that 
the horse-power did not seem sufficient to make it run, so he 
telephoned to Kdmonton and got the authorization from the 
authorities to raise the steam pressure and he succeeded in loading 
up the machine at the next station and sent it to Kdmonton to get it 
properly fitted up and absolutely repaired.

In the meantime, he seemed to lie dissatisfied with the test 
which he had matfe, because he gave instructions to his solicitor 
to w rite the bank not to give the money ; but later on he gave a 
release and gave permission to the bank to hand over the money 
and he began to w'ork writh the machine when, after a few days, 
a shaft broke.

In the meantime, it was discovered that the Great West- 
Lumlier Co. did not sell the machine for $6,625, but only $5,875, 
leaving a balance of 8750 which the Great West Lumber Co. 
declined to claim as lielonging to them. The respondent com­
pany wanted to have this sum and stated that as they had an 
option for the sale of that machinery that sum really belonged 
to them. The money then was deposited into court by the bank 
and the court directed an issue to have it determined to whom 
that money would belong, whether to Devall or to Gorman, 
Clancey & Grindley.

It looks to me as if Devall had Ireen greatly dissatisfied on 
finding out that the respondent company were not only being paid 
a commission of 5% on the purchase-price, but that they were also 
getting $750 above the purchase-price stipulated by the Great West
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Lumber Co. He thought, I suppose, that it was not very fair on 
the part of the respondent company to get a sum of $750 above the 
purchase-price, so he entered an action to get that sum of $750. 
as he had been directed by the court to do, started a big action in 
damages for $14,000 for deceit. He alleges that this sale was 
made through the false and fraudulent representations of Gorman, 
Clancey & Grindley and that they should be held liable to that 
extent.

The trial judge gave judgment in favour of the plaintiff on 
account of the false representations and he said in his judgment 
that “the representations made to him (Devall) as to the condition 
and capacity of that machine, which induced him to purchase, 
were at least made with reckless carelessness as to their truth." 
and he maintained the action of deceit instituted by the appellant 
Devall but dismissed plaintiff's action as to the $750 and declared 
that that money belonged to the respondents.

The Court of Appeal reversed that decision and dismissed the 
two actions.

A great deal depends in this case upon the construction of tin- 
findings of the trial judge. The law on the question is to lie found 
in the case of Derry v. Peek, 14 App. Cas. 337, where it was held 
that :—

In an action of deceit the plaintiff must prove actual fraud. Fraud is 
proved when it is shewn that a false representation has been made knowingly, 
or without belief in its truth, or recklessly, without caring whether it be true 
or false.

A false statement, made through carelessness and without reasonable 
ground for believing it to be true, may be evidence of fraud, but docs not 
necessarily amount to fraud. Such a statement being made in the honest 
belief that it is true, is not fraudulent and does not render the iierson making 
it liable to an action of deceit.

The trial judge speaks of the carelessness with -which sonic 
statements were made by the respondent company as to the truth 
of those statements. But it had to be also demonstrated that the 
statements were made in the belief that they were not true. There 
is no such finding in the reasons of judgment of the trial judge. 
Besides, I do not see anything in the evidence, which I have read 
very carefully, to shew that there were such fraudulent statements 
as were required to maintain the action of deceit.

The machine was represented as having been in use only for a 
short time, and it is true. It was represented that it had lieen
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inspected by an engineer, and it is t.ue, it does not matter very 
much by whom the engineer was paid. As a question of fact, it 
was inspected. It was represented that it had been visited by a 
government boiler inspector and it is true. The plaintiff says 
that it was represented to him that it was brand new, that there 
was no scratch. Well, he saw the thing himself and became 
aware himself of the condition in which it was.

Now, having himself inspected the machine, having seen it, 
having accepted and paid for it, I do not see how he could take this 
action for deceit. My conclusion is that it was the result of an 
afterthought when he heard that the company was making $750 
above the price mentioned.

Now, as to this $750, I agree with the trial judge that this 
money belongs to the respondent company.

The appeal, therefore, should l>e dismissed with costs of this 
court.

Mignault, J. :—With great respect I am of the opinion that 
the Chief Justice of Alberta has misconstrued the findings of fact 
of the trial judge. The latter said that he thought “that the 
representations made to him (the plaintiff) as to the conditions 
and capacity of that machine which induced him to purchase it 
were at least made with reckless carelessness as to their truth. ”

This finding of fact, in my opinion, brings the present case 
within the rule laid down by the House of Lords in Derry v. Peek, 
14 App. Cas. 337, where it was held that in an action of deceit the 
plaintiff must prove actual fraud, and that fraud is proved when 
it is shewn that a false representation has been made knowingly, 
or recklessly without belief in its truth, or without caring whether 
it he true or false. (See also Angus v. Clifford, [1891] 2 Ch. 449.) 
The evidence here fully justifies the finding of the trial judge, and 
would even shew that the respondents made a false representation 
knowingly, to wit, that their engineer had examined the machine 
which they were endeavouring to sell to the appellant. This is 
emphatically a case where the appreciation of the oral testimony 
by the trial judge should not lie lightly disturlied. I think, 
therefore, that the main action, by which I mean the action for 
deceit, should lie maintained, and I concur in the opinion of my 
brother Anglin, concerning the damages which should be granted 
to the appellant.
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CAN. In the other action, that for $750,1 think the appellant should
S. C. succeed. This sum, which the real vendors of the machine

Gorman.

absolutely refused to accept as being in excess of the price for which 
they were selling the log-hauler, is the property of the appellant, 
and the attempt made by the respondents to have it paid over to

Migneult.J. them is on a par with their conduct in making the fraudulent 
misrepresentations of which the appellant complains.

The appeal should, therefore, l>e allowed with costs throughout.
Appeal allowed.

N. B. WETMORE v. BRITISH AND CANADIAN UNDERWRITERS OF 
NORWICH, ENGLAND.

8. C. New Brunswick Supreme Court, Appeal Division, Hazen, C.J., Grimmer and 
Barry, JJ. February H, 1919.

Insurance (§ VI A—245)—Fire Insurance Act (N.B. 1913, 3 Geo. V., 
c. 26)—Notice of loss—Verbal notice to agent—Agent noti­
fying company in writing—Sufficiency of.

The statutory provisions in the N. B. Fire Insurance Act (1913, 3 Geo. 
V’., c. 26) requiring the assured to give notice in writing forthwith after 
the loss has occurred is substantially complied with, where the assured 
verbally notifies the agent who solicited the insurance, and such agent 
notifies the company in writing, especially when the giving of such 
verbal notice may be ascribed to a mistake on the part of the assured 
resulting from the acts and statements of such agent.

[Prairie City Oil Co. v. Standard Mutual Fire Ins. Co. (1910), 44 Can. 
S.C.R. 40, followed.)

Statement. Appeal by defendant company from a verdict entered for the 
plaintiff, before McKeown, C.J. K.B.D., in which it is moved to 
set aside the verdict for the plaintiff and to enter a verdict for 
the defendant, or for a new trial.

Haie». CJ.
M. G. Teed, K.C., for appellant.
Hazen, C. J. :—The plaintiff in this action on December 16, 

1915, took out a policy of insurance in the appellant company 
on a building occupied as a dwelling, for the sum of $350. The 
policy contained the statutory conditions as found in 3 Geo. V.. 
(1913), c. 2G, and on April 8, 1916, the property was destroyed 
by fire. The action was tried by McKeown, C.J. K.B.D., without 
a jury, and he rendered judgment for the plaintiff for the full 
amount of the claim.

For the reasons given by the trial judge, I concur in the 
conclusion at which he arrived, to the effect that at the time the 
policy was taken out there was no misrepresentation or omission 
to communicate material circumstances necessary to be known
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to the insurer to enable it to judge the risk, and that there was no 
waiver by the insurer of the necessity for notice and proofs of 
loss. In par. 14 of the schedule to the Act Respecting Condi­
tions in Policies of Fire Insurance, cited above, it is enacted as 
follows :—

14. Any person entitled to make a claim under this policy shall 
observe the following directions: —

(a) He is forthwith, after loss, to give notice in writing to the 
insurer.

(b) He is to deliver, as soon after as practicable, as particular an 
account of the loss, as the nature of the case permits.

(c) He is also to furnish therewith a statutory declaration declar­
ing: That the said account is just and true; when and how the fire 
originated, so far as the declarant knows or believes; that the fire 
was not caused by his wilful act, or neglect, procurement, means or 
contrivance; the amount of other insurances; all liens and incum­
brances on the subject of insurance; the place where the property 
insured, if movable, was deposited at the time of the fire.

No notice in writing was given and no proofs of loss were 
furnished by the insured, but the Thief Justice of the Court of 
King’s Bench decided that, under the facts and circumstances of 
the case, he was justified in applying the remedial provisions 
contained in s. 7 of the Act, and that it would be inequitable that 
the insurance should be considered forfeited because of imperfect 
compliance with the statutory conditions of the policy in respect 
of notice and proofs of loss. The section is as follows :—

7. In any of the following cases:—
(a) Where, by reason of necessity, accident or mistake, the con­

ditions of any contract of fire insurance on property in this province 
as to the proof to be given to the insurer after the occurrence of a 
fire, have not been strictly complied with; or,

(b) Where, after a statement or proof of loss has been given in 
good faith by or on behalf of the assured in pursuance of any proviso 
or condition of such contract, the insurer, through its agent or other­
wise, objects to the loss upon other grounds than for imperfect 
compliance with such conditions or does not, within a reasonable time 
after receiving such statement or proof, notify the assured in writing 
that such statement or proof is objected to, and what are the par­
ticulars in which the same is alleged to be defective, and so from 
time to time; or,

(c) Where, for any other reason, the court or judge before whom 
a question relating to such insurance is tried or inquired into, con­
siders it inequitable that the insurance should be deemed void or 
forfeited by reason of imperfect compliance with such conditions, no 
objection to the sufficiency of such statement or proof or amended 
or supplemental statements or proof (as the case may be) shall, in any 
such cases, be allowed as a discharge of the liability of the company 
on such contract of insurance wherever entered into.
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The important question to my mind in this case is as to the 
application of this section and the exercise of the judge’s discre­
tion, having regal’d to all the facts of the case, which were 
substantially as follows :—A few days after the fire took place 
the insured saw Mr. Kinsman, agent of the company, who had 
effected the insurance on his premises, and told him that there 
hud been a fire, and that the building was totally destroyed, and 
asked him at the same time what he had to do in reference to 
it, if he had to make out any papers or anything of that sort, 
and Kinsman informed him that he would notify the company, 
through his office, and that they would probably send somebody 
to view the remains, and would fix it up in a few' days.

Kinsman, in his own evidence, practically substantiates this 
statement of the plaintiff’s. He says that the insured told him 
of the fire, and he (Kinsman) then informed him that he had 
arranged to have an adjuster go out and look at it. He also said 
that he notified the company of the loss. He states, however, 
that he did not say anything to him with regard to the making 
out of forms or proofs, or tell the insured that he would look 
after them, nor did he tell him that it was necessary to make 
out or put in proofs. It appears, therefore, by the evidence, 
that while the insured did not himself give notice in writing 
to the company, he informed the agent who had solicited the 
insurance from him, and that agent notified the company in 
writing. In my opinion, that is a substantial compliance with 
the provision that any person entitled to make a claim under the 
policy should forthwith, after loss, give notice in writing to the 
insurer. In any event, it is a partial compliance or attempt at 
compliance with that provision, and I think it might be fairly 
regarded in that light by the trial judge, but if he was of opinion 
that the condition had not been strictly complied with he had 
full authority under the provisions of s. 7 to regard it as having 
been made by mistake and refuse to allow the objection to the 
sufficiency of the notice. It was strongly contended that there 
was no compliance, as a notice had not been given in writing by 
the insured, but for the reasons I have given such a view should 
not prevail, and while I am not prepared to say that a case 
might not arise—as for instance where the insured was illiterate
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and uneducated, unable to read the policy or give a notice in 
writing—where verbal notice would be sufficient, and could be 
regarded as an imperfect compliance, I do not think that that 
arises in this case, as the insured notified the agent and the agent 
in writing notified the company, and I think might be regarded 
as having acted as the agent of the insured for that purpose. In 
any case, the company was notified in writing of the loss.

It was held in the case of the Prairie City Oü Co. v. Standard 
Mutual Fire Insurance Co. (1910), 44, Can. S.C.R. 40 that a 
statutory condition similar in effect to that contained in s. 7 
of the New Brunswick Act applied to the statutory condition 
in the schedule to the Act, being that every person entitled to 
make a claim is forthwith after loss to give notice in w'riting to 
the company. In delivering judgment in that case Idington, J., 
said, at p. 58 :—

I certainly do not think the writing must of necessity be that of 
the insured or signed by him if framed so as to identify the parties 
concerned.

He also says at p. 58 :
Let us consider further that the writing in this case was sent by 

wire. Is that sufficient? Can anyone say if done by the appellants 
it was not in writing, but by wire, and the writing was not trans­
mitted to the company? Where is the end to be of all such wretched 
subterfuges if we pass by the reason for the thing and the substantial 
purpose of the parties?

In this case, undoubtedly, the substantial purpose of the 
insured in going to the agent, and of the agent’s communicating 
with the company was to give notice to the insurer, and undoubt­
edly the insurer was informed of the fact that the fire had taken 
place, and had every possible opportunity of looking into it and 
ascertaining the facts with regard to it, and for that very 
purpose placed the matter in the hands of an adjuster.

Anglin, J., in the same case, was of opinion that a notice such 
as is called for should be regarded as a part of the proofs of loss, 
and reached the conclusion that the requirement of the notice 
in writing was one of the conditions as to the proof to be given 
to the insurance company on the occurrence of a fire. At 
p. 63 he says :—

Its (the insurance company’s) officers had, through the telegram 
from its own agents, all the benefit which they could derive from a 
notice in writing given personally by the insured. . The

N. B.

8. C.

Wetmore

British
AND

Canadian
Under­
writers

Norwich,
England.

Horn. C J.



670

N. B.

sTci
Wetmoke

British

Canadian
Under­
writers

Norwich,
England.

Him, CJ.

Grimmer, J.

Dominion Law Reports. [45 D.L.R.

omission of the insured to give the notice in writing was obviously 
due to accident or mistake.

Viewed in this light, I cannot, as contended by appellant's 
counsel, come to the conclusion that there was no compliance 
with the provisions contained in the schedule of the Act, and 
already cited, with respect to the proofs of loss. In my view of 
the matter, there was an imperfect compliance with those con 
dit ions, and in the exercise of his discretion, the trial judge had 
an absolute right to refuse to allow the objection to the sufficiency 
of such proofs to prevail and thus prevent the plaintiff recover­
ing, as. having heard all the evidence and the arguments of 
counsel, he was of opinion that it would be inequitable that the 
insurance should be forfeited.

In my opinion also this case is one in which it would be 
inequitable that the insurance should be deemed void by reason 
of imperfect compliance with the conditions referred to.

The judge states in his judgment, and having read ami 
considered the evidence I agree with his conclusion when he 
says :—

I cannot discern that the slightest prejudice has been occasioned 
to the company by lack of written notice and other proofs or state­
ments of loss.

And with his further statement that :—
There is not the slightest ground for concluding that the lose was 

not an honest one.
I am of opinion that the appeal should be dismissed with 

costs.
Grimmer, J. :—The appellant company resists the plaintiff’s 

claim on at least three distinct grounds. The first is that the 
plaintiff was not the real owner of the property. From the 
return, it appears that no question was raised as to any improper 
description of the subject-matter of the insurance in the policy, 
and as it has been often held, if this be rightly described, it is 
not necessary to specify the interest of the assured. See Mac­
kenzie v. Whitworth (1875), 1 Ex. D. 36; Crowley v. Cohen 
(1832), 3 B. & Ad. 478,110 E.R. 172; Marks v. Hamilton (1852), 
7 Exch. 323, 155 E.R. 970, and the authorities therein cited. 
However, I am quite satisfied from the evidence, the plaintiff 
had an insurable interest in the property, upon which he was 
fully justified in placing insurance and this objection fails.
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The second objection is that the statutory condition requiring 
notice of the loss was not observed, and, third, that the state­
ment and proofs of loss required by the same conditions were 
not furnished. These may be treated together, as under the 
decision in Prairie City OU Co. v. Standard Mutual Fire In­
surance Co. (1910), 44 Can. S.C.R. 40, the enactment, under 
which it was decided, being similar to that under which this suit 
was brought, applies to “notice of loss’* wherever it applies to 
“proofs of loss.” Under the statute then, is the failure to give 
the notice and put in the proofs of loss attributable under the 
circumstances of this case to accident or mistake ? I think the
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evidence shews it may very properly be ascribed to a mistake 
on the part of the insured, directly resulting from the acts and 
statements of the agent of the company who had placed the 
insurance. Soon after the fire the plaintiff met the agent 
through whom as stated, the insurance was effected, and noti­
fied him thereof. He said :—

I told him we had a fire, the building was destroyed, and 1 asked 
him what I had to do with reference to it, to make out any papers 
or anything, and he said that he would notify the company through his 
office and they would probably send somebody to view the remains 
and would fix it up in a few days. He also said he would look after 
the making out of the papers or forms.

He did notify the company and an adjuster was put upon 
the matter, and apparently all the usual and customary formali­
ties save the actual making out of the notice and proofs were 
attended to. There was some dispute about these facts, but the 
learned trial judge has found upon them, and there was quite 
sufficient evidence to justify his finding.

From all this I think the proper inference is that the plain­
tiff assumed what he had done and what the agent stated he 
would do to be a sufficient compliance with the conditions of the 
policy, either as having been done on his behalf by the agent 
or as being within the terms of the conditions themselves. The 
plaintiff allowed his interests to become the particular care of 
the defendant company, and left the same entirely in its hands, 
and it will be encroaching closely upon the domain of fraud to 
permit the acts of the agent or defendant to deprive the plaintiff 
of the benefits of the policy and the objects for which the insur­
ance was placed It seems almost certain the defendant, probably
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acting upon some information from their adjuster, made objec­
tion to the payment of the loss on other grounds than for im­
proper compliance with the statutory conditions as to notice and 
proofs, and the fact that they had prompt notice from their 
own agent of the loss and could have suffered no prejudice from 
the omission of the assured also to give them notice, and tin- 
further fact that the agent who placed the insurance told tin- 
plaintiff he had so notified the company, (from which the infer­
ence is patent that the plaintiff concluded personal notice from 
himself was not required or necessary) that he would attend to 
the papers and forms, etc., and would fix the loss up. brings 
the case, in my opinion, clearly within the decision in Prair'u 
City Oil Co. v. Standard Mutual Fire his. Co., supra, which as 
well as the later decision Bell Brothers v. Hudson Bay Insurance 
Co. (1911), 44 Can. S.C.R. 419, is binding upon this court, and 
the plaintiff must get the full benefit of the remedial qualities of 
the conditions of the policy, which arc spoken of by a judge in 
one of the above cases us the “absolution which the law sanc­
tions. ’ ’

Barry, J. (dissenting) :—Although the amount involved in 
this appeal is small, the questions arising for determination un- 
matters of considerable importance. The action is upon a 
policy of insurance containing the New Brunswick statutory con­
ditions, issued by the appellants, insuring against loss or damage 
by fire, a building of the respondent in the sum of $350. The 
policy was issued on December 16, 1915, and on April 8, 1916, 
the insured property was totally destroyed by fire.

On the 14th of the following August, the respondent com­
menced this action for the recovery of the amount insured by ilie- 
policy. and on April 18, 1917, more than a year after the fire, 
delivered his statement of claim. The statement of defence was 
delivered 20 days afterwards. The company pleaded a number 
of defences, only five of which it is necessary to refer to here. 
These were:—A denial of the making of the policy and of the 
happening of the loss: a denial of the plaintiff’s title to the 
property : that the assured did not, forthwith, after loss, give 
notice in writing to the insurers; that the assured did not, as 
soon after as practicable, deliver to the insurers a particular 
account of the loss; and that no statutory declaration, as re-
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qui red by the conditions of the policy, was ever furnished. To 
the last three of these defences the plaintiff replied, waiver.

The ease was tried without a jury before the Chief Justice 
of the King’s Bench Division, who found as facts, as was indeed 
admitted, that no written notice of the loss had ever been given, 
and that no statement or proofs of loss, as required by the condi­
tions, were ever furnished. As to the question of waiver raised 
by the respondent, the trial judge made no distinct finding upon 
the disputed facts, which if true, the respondent relied upon as 
constituting a waiver, but held that as a matter of law. accepting 
the respondent’s evidence as uncontradicted, and as giving an 
accurate account of what took place between himself and the 
local agent of the company and between himself and its adjuster, 
it would be impossible to say that there was a waiver; it being 
established beyond question that neither an agent such as Mr. 
Kinsman was, nor an adjuster such as Mr. Fairweather was, has 
any power to waive compliance with the conditions in a policy.

The trial judge also held and found that, although no written 
notiec in accordance with statutory condition 14 (a) of the Fire 
Insurance Policies Act was given, nor any particular account 
of the loss in accordance with sub sections (b) and (c) of the 
same statutory condition, furnished, under the remedial pro­
visions of s. 7 of the Act it would be inequitable that the insur­
ance should he deemed void or forfeited by reason of imperfect 
compliance with the conditions of the policy in respect of notice 
and proofs of loss, excused and absolved the respondent for such 
non-compliance, and entered judgment in his favor for $350 with 
interest at 5% per annum from the date of the issue of the writ. 
From this judgment, the appeal is taken.

There being no statutory enactments in England which 
interfere with the freedom of contract between the insurer and 
the insured, the parties arc at liberty to make any contract they 
please. And the same was true in Canada also until 1876, when, 
as is said by Idington, J., legislation originated in Ontario as 
the result of a commission, designated to put an end to the unjust 
advantages taken by virtue of the conditions that insurance 
companies inserted in their policies. This legislation took the 
form of statutory conditions, which were thenceforth to be deemed
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N- B. to Ik* a part of every fire insurance contract entered into in
8. (\ Ontario, and these conditions have remained substantially the

tmohf 811,110 1,1 that province ever since. They are now to be found, with
some few amendments, it is said (Cameron, Ins. 3) in It.S.O.

British 1914. c. 183. One by one, the other provinces adopted the Ontario
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procession, and i>assing in 1913, the Fire Insurance Policies Act. 
The several provincial statutes being all in pari materia ought

ENOLAND, to veceivc a uniform construction, notwithstanding any slight 
Barry, j. variation of the phrase, the object and the intention being tin-

same. Murray v. East India Co. (1821), 5 B. & Aid. 204. 106 
E.R. 1167, per Abbott. C.J., at p. 215.

In the main the legislation generally has everywhere been 
received with favor by the judiciary, although its interpretation 
by the courts of the several provinces and by the Supreme Court 
of Canada, seems to have given rise to a very wide divergence 
in judicial opinion, most of which has arisen upon the proper 
construction of the remedial clauses which were introduced for 
the protection of the assured against inequities.

The fourteenth statutory condition of the Fire Insurance 
Policies Act, 3 Geo. V7., c. 26 (N.B.) provides :—

Any person entitled to make a claim under this policy shall observe 
the following directions:—

(a) He is forthwith, after loss, to give notice in writing to the 
insurer.

(b) He is to deliver, as soon after as practicable, as particular 
an account of the loss, as the nature of the case permits.

(c) He is also to furnish therewith a statutory declaration 
declaring:

That the said account is just and true.
When and how the fire originated, so far as the declarant knows 

or believes.
That the fire was not caused by his wilful act, or neglect, pro­

curement, means or contrivance.
The amount of other insurances.
All liens and incumbrances on the subject of insurance.
The place where the property insured, if movable, was deposited 

at the time of the fire.
(d) He is, in support of his claim, if required, and if practicable, 

to produce books of account, warehouse receipts, and stock lists, and 
furnish invoices and other vouchers; to furnish copies of the written 
portion of all policies; to separate, as far as reasonably may be, the 
damaged from the undamaged goods, and to exhibit for examina­
tion all that remains of the property which was covered by the policy.
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(e) He is to produce, if required, a certificate under the hand of 
a justice of the peace, notary public, commissioner for taking affi­
davits or municipal clerk, town clerk or city clerk, residing in the 
county in which the fire happened, and not concerned in the loss or 
related to the assured or sufferers, stating that he has examined the 
circumstances attending the fire, loss or damage alleged, that he is 
acquainted with the character and circumstances of the assured or 
claimant, and that he verily believes that the assured has, by mis­
fortune and without fraud or evil practice, sustained loss and damage 
on the subject insured, to the amount certified.

S. 7 of the Act, under which the court or judge is given 
jurisdiction to relieve against inequities, is set out in full in the 
judgment appealed from, and need not be here repeated.

All policies require the assured to give notice of a loss within 
a limited period after it has occurred, so as to enable the insurer 
to investigate the circumstances. The conditions vary in dif­
ferent policies, but are usually so framed as to make a strict 
compliance with their requirements a condition precedent to the 
l ight to recover, unless such compliance has been waived. Sir 
Charles Fitzpatrick, says that this “is the well settled
jurisprudence” of the Supreme Court of Canada, and he cites 
three cases from that court and one from the Privy Council 
which make it so. Prairie City Oil Co. v. Simulant Mutual Fire 
I us. Co.. 44 Can. S.C.K. 40, at p. 44. And see per Wet mo re C.J., 
in Bill Bros. v. The Hudson Bay Ins. Co. (1909), 2 S.L.R. 355. 
In Shera v. Ocean Accident and (luarantee Corp. ( 1000), 32 O.B. 
411. it was held that the giving of the notice forthwith was not 
a condition precedent to the right of recovery. And Coekburn, 
C.J.. says at p. 471 :—

The question is substantially one of fact. It is impossible to lay 
down any hard and fast rule as to what is the meaning of the word 
“immediately” in all cases. The words “forthwith” and “immediately” 
have the same meaning. They are stronger than the expression “with­
in a reasonable time,” and imply prompt, vigorous action, without any 
delay, and whether there has been such action is a question of fact 
having regard to the circumstances of the particular case. The 
Queen v. Justices of Berkshire (1878), 4 Q.B.I). 469; followed in 
Accident Ins. Co. of Xorth America v. Youny (1892), 20 Can. S.C.R. 280.

Before the New Brunswick legislation was enacted, a case 
arose in Manitoba and went to the Supreme Court of Canada, 
which involved the construction of legislation similar to the 
legislation of this province. The assured did not forthwith give 
notice of the loss in writing, as he was required to do by a 
statutory condition similar to 14 (a) of the New Brunswick Act,
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but did, IT (lays after the fire, deliver to the insurers a statut on 
declaration giving particulars of the loss in conformity with tin 
condit ion in that behalf ; and it was held that the remedial sec 
tion (corresponding to s. 7 of the New Brunswick Act) is widt 
enough to cover any mistakes, of which the omission to give tin 
notice required by sub-condition (a) is one. Prairie ('ifa Oil ('<>. 
v. Standard Mutual Fire Ins. Co., supra. At p. 53 of the report 
of the case, Davies, J., says :—

That the legislature intended the equitable jurisdiction it vested 
in the court or judge to extend to and cover as well the written notice 
required by sub-section (a) as to the fire having occurred as the 
more particular subsequent of the loss required by sub-sections (b», 
(c), (d), and (e).

And Anglin, J., at p. 64, says :—
That the notice in writing under clause 13 (a) is part of the proof 

mentioned in s. 2. It follows that the company’s plea that the insured 
had failed to give this notice . . . should not lie deemed an answer in 
the plaintiff’s claim.

And judgment was entered for the full amount of the 
plaintiff's claim, with costs.

In a case which arose in Saskatchewan, the policy was subject 
to the statutory condition requiring prompt notice of loss by the 
assured to the company : by another condition the insured was 
required, after making proofs of loss, to declare how the lire 
originated, so far as he knew or believed. Upon the occurrence 
of the loss, the company’s local agent gave notice thereof to tin 
company, and informed the insured that he had done so. and 
that the company had acknowledged receipt of his notice. The 
insured gave no further notice to the company. Forms were 
then “ * by the company for making proofs of loss, and 
they were completed by an agent of the company, and signed 
and sworn to by the insured, the origin of the tire being therein 
stated to be unknown. On examination for discovery the insured 
stated that, at the time he signed the declaration, lie entertained 
an opinion ns to the origin of the fire, and the company’s adjuster 
reported a similar opinion as to its origin. An adjustment of 
the amount of the loss was then proceeded with by the several 
companies carrying Insurances on the property in which the 
defendant company took part, but, after payment by the other 
companies of their proportionate shares according to the adjust­
ments, the defendants repudiated liability on the grounds of

6055
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want of notice us minimi by the statutory condition and non­
disclosure of the opinion entertained by the insured ns to the 
origin of the fire.

It was held, reversing the judgment appealed from, and fol­
lowing Prairie City Oil Co. v. Standard Mutual Fire Ins. Co., 
supra, that in respect of both conditions, the default was the 
result of mistake on the part of the insured, and, in the circum­
stances of the ease, s. 2 of N. W. Ter. Ord., 1903, c. 10, similar 
to s. 7 of the New Brunswick Act, should be applied, and the 
insurance held not to be forfeited by reason of default of notice 
or imperfect compliance with the condition as to proofs of loss. 
Bell Pros. v. Hudson Hay Ins. Co. (1911). 44 Van. S.V.li. 419.

In an action upon a policy of lire insurance, the statutory 
declaration furnished by the assured pursuant to a condition 
of the Ontario Insurance Act, similar to statutory condition 14 
(c) of the New Brunswick Act, was not made by the assured, but 
by his two representatives on the board of inspection and valua­
tion. In other respects the proofs of loss were in proper form ; 
no objection was made to them by the insurance company, nor 
were further or other proofs of loss asked for. The assured a 
failure to make the statutory declaration was found to have been 
caused by a mistake and it was also found that the company was 
not prejudiced. And the trial judge held, applying s. 199 of 
the Ontario Act (which for present purposes may be regarded 
as exactly similar to s. 7 of the New Brunswick Act) that it 
would lie inequitable that the insurance should be deemed 
forfeited by reason of imperfect compliance with the condition 
as to proofs. (label i\ llowick Farmers Mutual Fire Ins. Co. 
(1917), 38 D.L.R. 139, 40 O.L.R. 158.

The three cases which have been immediately under review 
are the authorities relied on by the respondent in this appeal. It 
will be observed that in all of them, notice of loss and proofs of 
loss more or less complete had been furnished the insurers, and a 
bona fide attempt made by the assuivd to observe the directions 
given in the conditions requiring proofs of loss. Here, there was 
none. This is the central and outstanding circumstance that 
differentiates the judgment from which this appeal is taken, 
from the cases cited in support of it. It was some months after
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the fire that the claim for loss was put into the hands of a 
solicitor. One would have thought that even at that late date, 
ordinary prudence would have suggested the advisability of 
putting in, or of making an honest attempt to put in. some 
written proofs of loss, 1 do not say that such a deferred proof 
of loss would have satisfied the condition; but what I do say is. 
that with the belated proofs to his credit, the assured could with 
a much better grace, have invoked the aid of the remedial pro­
visions of the Act, than he exhibits now in coming into court 
to assert his claim, with not the scratch of a pen to shew that 
he made any attempt to comply with the directions of tin- 
condition.

There arc stated in the judgment of the trial ‘ " some 
conclusions of fact drawn from the evidence, with which I regret 
to find myself in complete disagreement. 1 am referring to where 
he says:—

I cannot discern that the slightest prejudice has been occasioned 
to the company by lack of written notice, and ‘‘The delivery of par­
ticulars, and of the declaration called for by (b) and (c) were new, 
given, and in my view such particulars could not, in the nature of 
things, have given any information to the insurers. 1 say that, be­
cause, I have now before me under oath, elicited by examination and 
cross-examination, all that the plaintiff knew concerning the fire, 
as well as a particular account of the loss, as far as he could 
furnish it.

With every deference I cannot think that that is a corn ! 
view to take of the legislation. The Act requires that all that 
the assured knows concerning the origin of the file as well .is 
a particular account of the loss is to be furnished not at the 
trial of an action instituted for the recovery of a loss arising 
under the policy but before action brought, and as a condition 
precedent to his right to recover. And I must confess my in­
ability to see how the insurer who, perforce, is obliged to pay the 
expenses of an action at law in order to obtain the very informa­
tion to which, under the Act, he is entitled without suit, can In- 
said to be unprejudiced. If all the information to which the 
insurer is entitled can be furnished just as well at the trial of 
an action brought to recover for the loss, then conditions |:> to 
18, both inclusive, are valueless, and might just as well have 
been omitted from the Act. Judges, it should be remembered, 
are interpreters of the law, and not law-makers, and some effect

4
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must, 1 think, be given to this legislation—legislation, it is to be 
borne in mind too, that was placed upon the statute book, not for 
the benefit of insurance companies, but for the protection of the 
insured.

The insurers in the case before us. even after an exhaustive 
trial, are still without a certificate of the bona fides of the claim 
and the genuineness of the loss to which, under statutory condi­
tion 14 (e) they are clearly entitled. And this is a certificate, 
the procuring and furnishing of which, it has long been held in 
England, is a condition precedent to the assured’s right to re­
cover. Worthy v. Wood (1796). 6 T IL 710, 101 E.R. 786; 
London (luaranlie Co. v. Fearnley (1880), 5 App. ('as. 911. 916; 
Logan v. Commercial Union Ins. Co. (1886), 13 Can. S.C.R. 270. 
It would seem but reasonable to assume that, had they had the 
opportunity, the insurers would, in a case like this, have insisted 
upon the production of such a certificate, because the adjuster 
swears that he wasn’t satisfied in regard to the origin of the fire, 
and that the fact that the assured’s son had been in the building 
a few minutes before the tire was discovered, was to him a 
suspicious circumstance that required explanation.

In the exercise of the equitable jurisdiction conferred by 
s. 7. we are obliged to go as far as the decisions of the Supreme 
Court of Canada carry us, but speaking for myself. 1 cannot see 
my may clear to go as far as the judgment appealed from goes.

It seems to be a growing fashion (remarks Chief Justice Meredith 
of Ontario), for plaintiffs in actions against insurance companies, to 
imagine that all that need be done by them to obtain a judgment in 
their favor, is to refer the court to some insurance enactment; and to 
feel aggrieved when required to bring their cases, by evidence, within 
the provision of the enactment, the benefits of which they claim; and 
a fashion which, I have no doubt, receives quite too much encourage­
ment from the jury-box, if not also from the Bench.

Henry v. Canada Xational Fire Ins. Co. (1917), 37 D.L.R. 
105, 39 O.L.R. 343. And Wet more. C.J., of Saskatchewan, says 
in regard to the same matter :—

I think that, with all the respect I have for the legislation, there 
must be a limit. People must not run away with the idea that no 
matter how slipshod they make their proofs, and no matter what they 
do, or omit to do, the courts will throw the doors wide open and give 
them relief. Bell Bros. v. The Hudson liny Ins. Co. (1909), 2 8.L.R. .I."."», 
et 364.

It may be said, and perhaps said truly, that the value of the
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above opinioiig of contemporary Canadian judges is somewhat 
minimized by the circumstance that the former is a passage 
from a dissenting judgment, and the latter an extract from a 
judgment which was afterwards reversed on appeal to the 
Supreme Court of Canada; but, notwithstanding all that, ami 
because they represent so accurately the views which I myself 
entertain upon the question we are called upon to determine, and 
because, further, in the present appeal we are asked to go very 
much further afield than any derision which has been brought 
to our attention would warrant us in going, I would, if I may 
be permitted to do so, refer to them here as embodying most 
apposite reasons for declining to extend the remedial provisions 
of the Act further than they have already been carried.

It is objected by the respondent that “the defendants having 
pleaded a denial of the making of the policy, are estopped from 
requiring proofs of loss or relying upon the objection that none 
were given.” And we are referred to Beury v. Canada Sa- 
tional Fire Ins. Co. (1917), 35 D.L.R. 790, 38 O.L.R. 596, as an 
authority supporting the objection. In that case, Britton. .1.. 
says, at p. 791 ;—

Even without formal proofs before trial, of loss, it is not open 
to the defendants to put forward the non-delivery of proofs as s 
defence, because they dispute their liability and deny that they have 
any insurance on the property, and deny their liability in any respect 
for the loss by fire.

The report of the case shews that this dictum of the judge 
was obiter of weight, no doubt, but not of the same weight as it 
would have been had it been the ratio decidendi—because he 
says, at p. 591 :—

The plaintiffs put in formal proofs of their loss; these proofs 
were, I think, in substantial compliance with the statutory condition 
in regard to proofs.

The ease went on appeal to the Appeal Division, 37 D.L.R. 
105, where the judgment of the trial judge was affirmed, hut 
nothing was said there upon the question of estoppel. Morrow 
v. Lancashire Ins. Co. (1898), 29 O.R. 377; 26 A.R. (Ont.) 173. 
is, however, an authority for the doctrine. So, also, the converse 
of the proposition haa been held to be true, that is that the calling 
for the proofs of loss may estop the company from claiming 
that there was never any contract. Smith v. City of London Ins.
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Co. (1886), 11 O.R. 38; and so, also, it has been held in the 
United States. Steamship Samana Co. v. Hall (1892), 55 Fed. 
Rep. 663; German Ins. Co. v. Frederick (1893), 58 Fed. Rep. 144.

In an endeavor to find a generally recognized rule upon this 
branch of the law of fire insurance, 1 have examined a great 
many of the Canadian, United States and English cases, with 
the result that the further the investigation has been pursued 
the molt* perplexing has become the quest. The United States 
decisions are not uniform, and in many instances differ funda­
mentally from the Canadian decisions, amongst which also there 
is often found the widest divergence. A Canadian writer upon 
the subject of Fire Insurance has said that :—

The jurisprudence in the United States is so inharmonious, that 
in many branches of insurance law . . . authority can he found 
both ways for most propositions of law which arise. (Cameron, In­
surance, V.) (Preface).

Without wishing at all to detract from the value of the many 
decisions upon the subject to be found in the Canadian reports,
1 should venture to think that the criticism might with equal 
appropriateness be applied to the jurisprudence of this country.

Having regard to the rules of pleading and the rules of 
practice that have been crystallized into rules of law in Ontario, 
the dictum in Beury v. Canada National Ins. Co., supra, may, 
with respect to that province, be sound enough doctrine, and I 
am not to be understood as disputing it. But I do not think 
that in this province, the rule has ever obtained a footing.

The estoppel here relied on arises, if at all, from the plead­
ings. The fire occurred on the 8th of April. 1916. The pleas 
which it is said create the estoppel, were pleaded and delivered 
on May 8, 1917, or 13 months afterwards. It is not contended 
that before the latter date, there was either by words or conduct 
any misrepresentation of fact, or any such conduct as would in­
duce a reasonable man to understand that a representation of 
fact was intended, acted upon by the assured whereby he 
altered his position. At the time the pleas were pleaded the 
assured had been in default for more than a year, in respect of 
notice and proofs of loss, and it would, it seems to me, produce 
a strangely anomalous state of things to say that pleading a 
denial of the making of the policy, or of the insurer’s liability
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more than a year after the proofs were due would cure the 
default and put the assured in as good a position as if he had 
furnished full and perfect proofs of loss within the terms of the 
conditions of the policy. The assured’s position was not altered 
in any way by reason of any representations of the insurers. 
From the beginning he refused or neglected to furnish proofs of 
loss, and maintained that position to the end.

By way of reply to the three defences of the company in 
lvgard to absence of notice, proofs of loss and the statutory 
declaration, the assured set up waiver; but that issue has been 
found, and as 1 think, quite properly found, against him. Tin1 
trial judge found that neither Kinsman nor Fairweather was 
such an agent as had any power to waive compliance with tin 
conditions of the policy. And since no estoppel can arise from 
the representation of an agent unless it is within his actual or 
ostensible authority to make it, it would seem to be clear that 
if either of the two gentlemen named had either by words or 
conduct made any representation intended to be acted on by the 
assured such representation would have been no more binding 
on the company than would have been an attempt by either of 
them to waive compliance w ith the conditions of the policy.

Let the rule elsewhere be what it may, under the practice 
which obtains in this province, moulded as it is upon the English 
Judicature Rules, any number of defences may be pleaded to­
gether in the same action although they arc obviously incon­
sistent.

A defendant may “raise by his statement of defence, without leave, 
as many distinct and separate, and therefore inconsistent, defences 
as he may think proper, subject only to the provision contained.” 0. 
XIX, r. 27, as to striking out embarrassing matter. Per Thesiger, 
L.J., in Berdan v. Greenwood (1878), 3 Ex. D. 251, 255. And a 
defence is not embarrassing merely because it contains inconsistent 
averments (Child v. Strnninfl (1877), 5 Ch. D. 695), provided such 
averments are not fictitious (Re Morqan (1887), 35 f'h. I>. 492. at |*. 49i>.) 
Ôdgers on Pleading, 7th ed., 216.

It is argued for the respondent that the statutory declara­
tion mentioned in s. 14 (c) is not required by the statute to be 
in writing, and we arc referred to the Interpretation Act. <’.S. 
N.B. 1903, c. 1, s. 8 (29), as an authority which supports that 
proposition. But that sub-section of s. 8 does not in my opinion, 
touch the question. All it provides is, firstly, that where the
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legislature has failed to designate the officer before whom any 
oath, affirmation, declaration or affidavit is required to be made, 
the same may, with certain exception», Ik* made before a justice 
of the peace ; and secondly, where evidence, authorized to lie 
taken under oath, the person, court or commissioner authorized 
to take the evidence may administer ami certify the oath so 
taken.

While the constitutionality of federal legislation touching 
the subject-matter of insurance contracts has been doubted, so 
far as my observation has gone, the authority of the Parliament 
of Panada to pass ss. 36 and 37 of the Canada Evidence Act 
(R.8.C. 1906, c. 145) has never been questioned. The former 
of these two sections deals with the subject-matter of statutory 
declarations and the language employed in as well as the form 
prescribed by the section makes it clear, 1 think, that a statutory 
declaration is a written declaration signed by the declarant and 
by the officer before whom the declaration is made And in s. 
37. which specifically deals with insurance proofs, the officers 
before whom may Ik* taken any declaration required by any 
insurance company authorized by law to do business in Canada, 
in regard to any loss of property insured therein are named, and 
such officers are required to take the declaration.

The only “statutory declaration” known to our provincial 
law is, 1 think, the declaration authorized and prescribed by the 
Dominion statute. That, at all events, is the only one to which 
our attention has been drawn. It would seem then that when 
the legislature employed that term in clauses 14 (c) and 16 of the 
statutory conditions, it meant the statutory declaration author­
ized and prescribed by the Canada Evidence Act. because there 
is no other. Moreover, the word “deliver” would, it seems to 
me, Ik* a moat inept expression to use. if the provisions of clause 
14 (c) were intended to be satisfied by a mere verbal statement; 
and the expression “proof” found in several of the sub-clauses 
of the same clause surely must mean something more than a 
mere off-hand, unsworn, viva vocr statement. Such a statement 
could not, in my opinion, be regarded as proof at all.

The wont ‘ ‘ proof ’ * *eeni* properly to mean anything which non , s 
cither immediately or mediately to convince the mind of the troth
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or falsehood of a fact or proposition; and as truths differ, the proof' 
adapted to them differ also. Thus the proofs of a mathematical 
problem or theorem are the intermediate ideas which form the links 
in the chain of demonstration ; the proofs of anything established by 
induction are the facts from which it is inferred, etc.; and the 
proofs of matters of fact in general are our senses, the testimony of 
witnesses, documents and the like. Best on Evidence, 11th ed., sec.
10, p. 6.

It is only where (a) by reason of “necessity, accident or mis­
take” the condition as to proofs of loss have not been strictly 
complied with ; or (b) where, after proofs of loss have been 
given, the insurer objects to the loss on other grounds than for 
imperfect compliance with the conditions as to proofs ; or (c ) 
does not after receiving proofs, notify the assured in writing of 
his objections to the proofs, and point out wherein they are 
deficient; or (d) where for any other reason—that is, I take it, 
lor any other reason ejusdem generis with the reasons already 
stated—the court or judge considers it inequitable that the in­
surance should be deemed void or forfeited by reason of imperfect 
compliance with the conditions, that the extraordinary remedial 
jurisdiction conferred by s. 7 is to be exercised. No necessity 
has been disclosed to us, and no accident or mistake can be dis­
covered which would justify the absolution which the section 
sanctions. The whole context of the section implies that there 
should be some attempt made at compliance. The words “im­
perfect compliance” found in sub-sections (b) and (c) would, 
it seems to me, carry with them the plain inference that before 
the assured should be afforded the equitable relief contemplated 
by the section it should be shewn that there was at least some 
attempt made at compliance. Imperfect compliance must mean 
that while there has been a compliance, it has not been altogether 
free from fault, or in other words that it has been imperfect. It 
would be a misuse of language to speak of a non-existent thing 
as imperfect. Obviously, there must be a great difference l>e- 
tween a case w here there has been an attempt made at compliance 
and proofs of some kind have been sent in, although it may turn 
out that these proofs are faulty in many respects, and therefore 
imperfect, and a case where the assured simply lies on his oars 
and does nothing. In the former case the assured would, doubt­
less, within reason, be afforded relief, but there is nothing in
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the statute to warrant the conclusion that in the latter case the N- H. 
legislature ever intended that he should be. s. C.

1 would allow the appeal with costs, and dismiss, with costs. Burrv 
the action in the court below.

Appeal dismissed.

HANKIN v. JOHN MORROW SCREW AND NUT Co. < AN.

Su/ireme Court of Canada, Davies, C.J., and Idington, Anglin, Brodeur and S. ('. 
Mignaull, JJ. December 2d, 1918.

Kvidence (§ VI H—535)—Contract in form of letter Previous letter
REFERRED TO—PREVIOUS LETTER CONTAINING EXPRESS REFERENCE 
TO PRIC E LIST—Oral evidence admissible to explain contract—
Judicial notice of provincial laws.

Parol evidence is admissible to prove that the discount mentioned in u 
contract, in the form of a letter, to purchase steel drills, which merely 
(jnotes sizes and rate of discount, but does not mention any price, refer­
ring, however, to a previous letter which contains an express reference 
to a standard drill price list, means, according to the usage of trade, 
discount off the standard drill prices, and so proves that the written 
contract contains all essential terms. A term of the contract being that 
“The value of this contract to be from $25,000 to $35,000 net," the court 
further held that the purchaser was bound to purchase goods to the value 
of $25,000, with an option to purchase further $10,000 worth, which 
the vendor was bound to supply if ordered.

Appeal by defendant from the judgment of the Superior statement. 
Court of Quebec, sitting in review at Montreal (1918), 54 Que.
S.C. 208. affirming the judgment of the trial court and main­
taining the plaintiff’s action with costs. Affirmed.

Eug. Lafleur, K.C., and Weldon, for respondent.
Davies, C. J. :—This action was one brought in the Superior Daviw.c.j. 

Court of the Province of Quebec by the plaintiff, respondent,
Francis llankin, against the defendant, appellant, to recover 
damages alleged to have been sustained by him owing to the 
refusal of the defendant to carry out an alleged contract made 
by him with plaintiff to manufacture and deliver to plaintiff a 
stipulated quantity of “twist drills of east steel.”

The Superior Court sustained the plaintiff’s action and 
awarded the plaintiff $10,032.31 as damages, which judgment 
was confirmed “in all things” by the Court of Review, and from 
which latter judgment this appeal is taken.

From the evidence at the trial, it appeared that the appellant, 
defendant, issued to the trade periodically a catalogue accom­
panied by a standard twrist drill price list, which is a list in use
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by all manufuctuivi'N of twist drills in tin* I’nited States and 
Canada. On this list the gross priées remain unehanged from 
year to year. As net prives are eonstantly fluctuating, they are 
quoted by way of discounts of greater or less amount from these 
standard gross prices. This manner of quoting the plaintiff 
contended, and the trial judge found, was well established in 
the trade so that dealers, when buying or selling, quote merely 
the kinds or sizes of the drills referred to and the rate or rates 
of discount which is understood as referring to the standard list 
and thus establish the prices agreed on.

Plaintiff, through his manager Hill, had, several times before 
the contract in question here, entered into contracts with defend 
ant for the purchase of drills, the negotiations being made and 
concluded either with Coulter, the president, or with Horton, 
who styled himself variously as “assistant to the president” or 
the “manager,” or as “acting for the president.”

One of these earlier contracts was still in force and partially 
completed in August, 1015, when the contract now in question 
was made.

On August 21, 1915, plaintiff’s manager. Hill, went to 
lngersoll and entered into negotiations with Horton for the pur­
chase of cast steel twist drills of the net value of from $25,000 
to $35,000. The negotiations were closed at the same meeting 
and a written contract was at once prepared in the form of a 
letter from plaintiff to defendant signed by Hill for plaintiff, 
marked “accepted” at the foot and signet! by the defendant 
company per Horton. This contract is the basis of plaintiff s 
suit and is in the following terms :

lngersoll. Ontario, Aug. 21, 1915.
The John Morrow Screw A Nut Co. Ltd.

lngersoll, Ont.
As per my conversation with your Mr. Horton this morning you will 

enter our contract as follows:
Beet quality cast steel twist drills, neither drills, packages or cases to 

bear any other mark excepting size.
The value of this contract to he from twenty-five thousand ($25,000) to 

thirty-five thousand dollars ($35.000) net. Specifications to commence 
about three weeks hence and shipment of the whole lot is to be made liefore 
the end of March, 1910.

Discounts as follows:
Straight shank jobbers drills, inch sizes,
Taper shank jobbers drills, inch sizes...

SO. 10. 3 i-V 
80, 10, 3' V
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Straight shank taper length drills, inch sizes .........
Drills 1 ■_ shanks (both right and left hand twist) 
Drills 68* shanks (both right and left hand twist 
Bit stock drills 
Number sizes. 
letter sires
Ta|ier square shanks (both riglil and h*ft hand twist)

SO. 10. 3Hf f rAN-
so. 10. 3*,

so. 10. 3»
so. 10. 3»
st 1,10, 31 Mi m now

Delivery F.O.B. Montreal.
' HcRKW XM> 

Nvr Co.
Terms of Payment Spot cash against invoice with original inland Bill 

of Lading attached.
( fur shipping instructions, invoicing instructions, etc., given on July 10th, 

1015, to hold good unl<>ss modified by us later.
Francis Hankin’ A Co.

*er A. II. Hill.Accepted
John Morrow Svrkw A Nvr Co. Limit»:»,

Horton,
For President and Manager.

The letter of July 10, 1915, referred to at the close of the 
above letter or contract, embodied the terms of one of the earlier 
contracts between the parties for the purchase and sale of drills 
and contained with the shipping and invoicing instructions an 
express reference to the standard twist drill price list on which 
all discounts arc placed.

After plaintiff sent in his first order or specifications within 
the stipulated three weeks, defendant began expressing its fears 
that it would not be able to “live up” to the contract, and asking 
I da intiff to consent to cancel it, which plaintiff refused to do. 
whereupon, defendant, by its letter of October 15, formally de­
clared it would not carry the contract out.

Plaintiff thereupon invited tenders from other manufac­
turers, for the same quantities and kinds of drills, and eventually 
closed a contract with the Cleveland Twist Drill Co. for the kinds 
and quantities the defendant had undertaken to supply. The 
defendant was kept advised of the calls for tenders and of the 
Cleveland company s quotations, and was formally put in default 
again by the plaintiff before closing with this latter company.

The amount paid by plaintiff to the Cleveland company for 
the kind and quantity of drills the plaintiff had contracted to 
supply was $10,032.31 above that which the contract, if binding, 
with the defendant provided for and this amount is the damages 
claimed by him and adjudged by the court.

Counsel for the appellant contended first that the alleged 
contract was an offer or option merely and was withdrawn, but
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1 really do not think that such a construction is at all reasonable 
if it is once held that the contract is in other respects valid.

I I an kin He further submitted that Horton had no authority to enter
,into the contract, but I am also of opinion that under the evi- 

.MoRitow dence, there is no reasonable doubt of his authority to do so. It 
\vtCo.D may be observed that Horton himself was not called as a witness 
Da^Tcj ant* on^r evidence Riven on defendant’s part was that of the 

president himself which fell far short in the face of the proved 
facts of shewing want of authority on Horton’s part. I think it 
clearly shewed that the company always recognized Horton, at 
any rate in the president’s absence, and held him out as having 
full authority to transact such business as was involved in the 
entering into of such contracts as the one in question.

There remained his main contention that the contract was 
one required by the Statute of Frauds to be in writing and that 
oral evidence of the bargain to supply what was wanting in the 
written instrument could not be given.

Both parties, he said, agreed that there was no substantial 
difference between the law of Quebec and that of Ontario on the 
subject. The “prices” to be paid under the alleged contract 
were not stated in it nor was there any reference in it to the 
“standard list of prices” from which the prices of each class of 
articles stipulated for in the contract could be ascertained.

But I do not think such absence is necessarily fatal, provided 
it can be supplied either by another document to which direct 
reference is made in the contract so that the two can be read 
together and so constitute a complete memorandum, or in the 
absence of direct reference in one to the other, if the two docu­
ments can be connected together by reasonable inference.

In the case of Doran v. McKinnon (1916), 31 D.L.R. 307; 53 
Can. S.C.R. 609, 1 had to examine fully the authorities on the 
point and to express my conclusion from them and it was as 
above stated.

Applying this rule to the case before us we have the follow­
ing facts proved: That in the twist drill trade there is only one 
price list on the whole North American continent ; when either 
buyers or sellers quote discounts on drills in their orders or 
acceptances of orders they have this price list in their minds and 
both parties understand that, when they refer to discounts on
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prices, they mean discounts on the gross prices given in the CAN. 
standard drill price list—necessarily in use by all manufacturers s. c. 
of twist drills and all dealers in the same. This is made abund- hTnkix 
antly clear by this uncontradicted evidence of Hill. »•

The discounts quoted in the contract above set out mani- Mokkow

festly refer to some amounts or prices. The letter of July 10,
1915, referred to in the last paragraph of the contract, does -----

Daviee/CJ.mention the standard list along with the prices on which the 
discounts were to be made. The result is that the standard list 
of prices from which the discounts mentioned in the contract are 
to be deducted should and must be connected together by reason­
able inference as having necessarily been in the mind of both 
parties to the contract when entered into and could not possibly 
have reference to anything else and that being so it is sufficient 
under the authorities to satisfy the statute.

As to the contention with respect to the meaning of the 
words “inch sizes” which I remark were not “inch size” merely,
I think in the connection in which they were userl they were trade 
terms known and well understood in and by the trade and that1 
the weight of testimony as to their meaning was strongly in 
favour of the contention that “inch sizes” included drills in 
fractions of an inch or more than an inch. In the respondent’s 
factum it is stated and was not challenged on the argument that 
“of the three kinds of drills described in the contract as of 
‘inch sizes’ the first two were known as jobbers drills.”

The price list shews and Mr. Young, a witness called by 
appellant, swore that jobbers’ drills were only listed in “frac­
tional” sizes and run up to only half an inch in diameter. If, 
therefore, appellant's interpretation of the meaning of the term 
is the correct one he was offering and agreeing to sell jobbers 
drills of one inch in diameter, a thing which it did not manu­
facture and which did not exist in the trade.

It must be remembered that this objection was never raised 
until the trial, when the defendant applied to amend his plea 
so as to cover it. I think the learned trial judge correctly found 
the trade usage of the words to be that they covered fractional 
sizes.

Counsel for the appellant contended with respect to the

47—45 d.l.r.
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damages that in any event they could only be estimated on the 
failure of the defendant to deliver the $25,000 value of the goods 
up to which the plaintiff bound himself to order ; and did not 
cover the other ten thousand in value which was only an option 
given to the plaintiff ; a minimum and a maximum figure was 
stated. The plaintiff was bound to order $25,000. He had the 
right to order another $10,000, but there was no right on the 
vendor’s part to refuse to supply the $35,000 value if ordered, 
the option was one entirely with the purchaser.

The defendant repudiated the contract absolutely on October 
16 and in a letter of that date suggested that plaintiff purchase 
the drills in the United States. The plaintiff replied on the 19th 
saying that in order to protect his interests he would proceed to 
purchase the drills elsewhere, charging the difference to de­
fendant.

He called for tenders for from $25,000 to $35,000 of drills in 
value and notified the defendant of the result of the tenders in 
letter of October 27.

Later, on November 16, he again wrote defendant as fol­
lows :—

In reference to our letter of 27th October, we find that in covering for 
only $25,000 to $35,(KM) of drills with Cleveland Twist Drill Co., on account 
of the increased price which we have had to pay this will not enable us to 
purchase the same quantity of drills as would be the case against your con­
tract. We have therefore covered for an extra ten thousand to fifteen thous­
and and desire you to be notified of the fact.

In other words, plaintiff substantially notified the defendant 
that he had exercised his option up to the $35,000 and that as 
the defendant had definitely and absolutely repudiated the con­
tract he would go into the market and purchase up to that figure 
for the best price he could and hold the defendant responsible 
for any loss he would sustain.

Under these circumstances, I think the assessment of the 
plaintiff's damages was made on a correct basis and the appeal 
should be dismissed with costs.

Idinuton, J. :—When the terms used in the alleged contract 
have been, as they were, duly and correctly interpreted, we 
ought, I submit, to find it quite intelligible and answering all the 
requirements of the Statute of Frauds.

But if it is attempted to so extend that as to incorporate
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something which is not obviously intended to be incorporated 
therewith, a difficulty arises in the way of him making the at­
tempt, but not in our finding a contract.

There is a contracting letter of a date anterior to this con­
tract which is referred to in the last sentence thereof. So far 
as same can, clearly and reasonably, l»e held to have been indi­
cated thereby as the subject of incorporation, 1 see no difficulty 
in doing so. 1 refer to the “shipping instructions,” “invoicing 
instructions,” &c.

The “&c.” may, not unreasonably, be taken to mean the 
like kind of terms and thereby include the sentence in the letter 
referred to, and that falling therein under the heading “Re in­
voicing** “Drills to be billed at 80, 10, 3%*/! of your standard 
lists,” and thus make clear that it was the appellant's standard 
lists of all sorts of inch sizes whether single or multiples or frac­
tions thereof, which were had in view in contracting.

When that is done appellant says confusion is produced 
thereby of such a nature that you cannot find a definite contract, 
or at least one such as necessary to find in order to cover or lay 
a foundation for assessing a great part of the damages in 
question.

The sizes of the drills named in the contract falling under the 
phrase “inch sizes” being of doubtful import led to the intro­
duction of evidence of experts and 1 cannot say there is error 
in doing so or in that accepted hv the learned trial judge. 
Indeed if that evidence is admissible, which did not seem to be 
seriously questioned, T should say it is quite unnecessary to raise 
such issue as started upon the question of inch sizes unless to lead 
the court into the wilderness of confusion and succeed thereby.

For my own part, I incline to think that the question so raised 
is of no consequence when we find in law that the measure of 
damages is the difference between the price or prices agreed 
upon and the market price at the time when the buyer was 
entitled to get delivery, and that seems to have been the same 
proportionate rise, or so nearly the same, in all the classes of 
tools in question, that the result of the breach of contract would 
be the same if measured by any selection the respondent saw 
fit to make.
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It is not his buying or bargain that is the measure of damages, 
though that may be some evidence of market price and in sonic 
circumstances he may be bound to avert or minimize loss.

His power of selection under such a contract as this of course 
gives, or is liable to give, rise to confusion of thought, and had 
there been in fact a substantial deviation of the percentage of 
rise in the respective market values of the different classes of 
goods in the list which the respondent was entitled to select, ii 
difficult question might have arisen. But in regard to drills up 
to an inch and a half sizes at least, there would seem to have 
been no difference of percentage of rise in any class and respond­
ent bought quite enough below that margin to fulfil his right to 
damages on the $35,000 limit of his bargain without coming into 
the field of variation of percentages of rise and thus is eliminated 
any question turning upon the multiple of inches.

There was a contract definitely binding respondent to buy 
at least up to $25,000 worth, and the appellant to sell not only 
that much but also up to $35,000 worth if respondent should 
so select.

It seems, at first blush, that it is unfair to have the seller 
bound to such an extent when the buyer is not.

If the market accidentally goes one way there is a possibility 
of the one party to a contract suffering thereby, having to bear 
a heavier load than the other party might have to bear in case 
of the market going the other way.

That, however, is the result which the parties agreed to 
observe and in the light of which they must be held to have delib­
erately bargained to meet the consequences. The vendor in con­
sideration of a supposed certainty of anticipated profit, coupled 
with a wider profitable possibility, saw fit to bind itself and so 
end all question.

There are numerous cases to be found in Blackburn on Sales. 
3rd ed. at pages 236-244, illustrating incidentally the law on the 
subject.

As to the alleged want of authority on the part of Horton. 
I should have hardly thought it arguable in light of all that had 
transpired between the parties thereto before and after the mak­
ing of the alleged contract so clearly recognizing his ostensible 
authority.
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The questions of a contract, and of the measure of damages 
being determined against the appellant, there seems, therefore, 
no alternative but a dismissal of the appeal with costs.

Akolin, J. :—The defendants appeal from a judgment of 
the Court of Review affirming a judgment of the Superior Court 
holding them liable in damages to the extent of $10,032.31 for 
bleach of contract. The grounds of appeal are that the alleged 
contract was not such in fact but a mere revocable option ; that 
it » as not “good” because of the omission from the writing 
evidencing it of the element of prices; that, although the plaint­
iff is claiming damages for failure to supply goods of sizes of 
fractional parts of an inch “inch sizes” only are specified in the 
letter of August 21, and they do not include sizes of fractional 
parts of an inch, and the price list relied upon and put in evi­
dence contains no prices for sizes of an inch or multiple thereof, 
and that the agent of the defendants, who signed the document 
relied on, exceeded his authority.

Upon the whole evidence I have no doubt that the plaintiff’s 
letter of August 21, 1915, with the defendant’s acceptance upon 
it, was intended by the parties not to be a mere option, revocable 
until acted upon, but to be an actual agreement entailing mutual 
obligations. The obligations were that the plaintiff on the one 
hand would order not less than $25,000 worth of goods of the 
descriptions therein set forth and that the defendants on the 
other would supply goods so to be ordered, up to, but not 
exceeding, the value of $35,000. The plaintiff was to send in 
specifications of the quantities of each of the classes of goods set 
forth that he might require in sufficient time to enable the defend­
ants “to ship the whole lot before the end of March, 1916.”

The prices, subject to the discounts specified, were to be those 
stated in the “standard drill price list,” which the evidence 
shews is used by the whole drill trade of North America. The 
consideration for the defendants assuming an obligation to 
furnish such drills as might be ordered, within the limits speci­
fied, was the plaintiff’s undertaking to order, within a period 
capable of ascertainment, at least $25,000 worth of such drills.

I have so far dealt with the case apa-t from any difficulty 
presented by s. 17 of the Statute of Frauds. While the proof 
of a contract within art. 1235 C.C., must, as a matter of pro-
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cedurc, be made according to the lex fori, ita validity depends 
upon the lex loii contractile, which in this ease is Ontario. Appel 
lent’a couueel 'a contention that the laws of Ontario and Quebec iu 
regard to the requirement of writing in the case of contracta such 
as that under consideration are the same in effect ia not quite 
correct, although article 1235 C.C. ia no doubt founded on the 
Statute of Frauda. Munn v. Berger (1884), 10 Can. S.C.R. 512 
Under a. 17 of the Statute of Frauda, an absence of the preecrilicd 
memorandum, if it does not affect the validity of the contract 
itself (Uroux v. Brown (1852), 12 C.B., 801 at 810, 138 E.K 
1119, présenta the aame obstacle to the enforcement of it by 
action as arises under the 4th section. Maddison v. Aldcrean 
(1883), 8 App. Cas. 467 at p. 488. Under article 1235 C.C., the 
question would appear to be purely one of evidence and the 
Quebec courts, quite logically, do not require a defendant to 
plead a mere absence of evidence which the law obliges the 
plaintiff to supply. He may ore tenue object to the admissibility 
of parol evidence when offered by the plaintiff. Art. 110 of the 
Code of Civil Procedure is not regarded as applicable. English 
and Ontario practice is to the contrary, English Rule 211. (I. 
19, r. 15; Ont. Con. Rule (1915) No. 143.

Another difference is suggested by decisions of the Quebec 
courts (as to the soundness of which it is of course quite unneces­
sary now to express an opinion), that an admission of the con­
tract by the defendant either in his pleadings or in giving 
evidence will satisfy art. 1235 C.C., Guay v. Guay (1902), 11 
Que. K.B. 425, at p. 427.

A judicial admission is complete proof against the party making it.
Art. 1245 C.C. See too Sheppard v. Perry (1907), 13 Rex 

Leg. 188.
A plaintiff in an English or Ontario court cannot avail 

himself of a like admission against a defendant who sets up 
the statute as a defence. Luca» v. Dixon, 22 Q.B.D. 357 at p. 360. 
Still another difference arises from the use of the 
words “accepted or received" in article 1235 C.C., in lieu 
of the words of s. 17 of the English statute: “Accept . . . 
and actually receive." Mr. Justice Fournier discusses this im­
portant departure in Munn v. Berger (1884), 10 Can. S.C.R. 
512, at p. 521.
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But a defence of invalidity according to foreign law must 
be pleaded under each system alike (Lafleur, Conflict of Laws. 
23). Here the only plea is that their acceptance of the plaintiff's 
letter of August 21, directing the booking of his contract in the 
terms therein stated, docs not by the law of Ontario constitute a 
valid contract enforceable against the defendants. Two pro­
fessional gentlemen called as expert witnesses for the defence 
based their opinions that the contract was invalid under Ontario 
law—or rather that there was no contract—solely upon absence 
of mutuality of obligation. They regarded the document sued 
upon as a mere option. They were neither asked for, nor did 
they give, evidence as to s. 17 of the Statute of Frauds. The 
professional gentleman called by the plaintiff in rebuttal upheld 
the contrary view. Merely incidentally he said on cross-exam­
ination :—

A contract for the sale of goods does not require to he in writing. It cun

(No doubt he meant, in cast's within s. 17 of the statute, 
if it be not pleaded or if its alternative requirements be ful­
filled.) He added that the element of price missing from the 
letter in question was sufficiently supplied by implied reference 
and by the evidence explanatory of the meaning of the dis­
counts stated which was received subject only to an objection 
based neither on the requirements of the Statute of Frauds nor 
on those of art. 1235 C.C. There was no attempt to meet this 
evidence by calling testimony in sur-rebuttal. The trial judge 
apparently did not regard the validity of the contract under s. 
17 of the Statute of Frauds as being an issue, lie treated the 
omission of direct reference to the standard price list from the 
letter as raising an issue of contract or no contract independently 
of and apart from any question as to the sufficiency of the written 
evidence, and he fourni upon it in my opinion quite rightly, 
against the defendants. He makes no allusion to the sufficiency 
or insufficiency of the letter of August 21 to satisfy s. 17 of the 
Statute of Frauds; nor is that question touched upon in the 
judgment of the Court of Review'.

Vet in this court, counsel for the appellants chiefly relied 
upon the absence of a reference to the standard drill price list 
in the letter of August 21 as affording his clients a defence under
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». 17 of the Statute of Frauds. Without so deciding I shall 
assume that that defence was sufficiently pleaded to meet the 
requirements of Quebec procedure, although in Ontario, it would 
be clearly otherwise, and, since counsel for the plaintiff did not 
object, I shall also assume that it is open to the appellants to 
invoke this defence in this court notwithstanding the apparent 
failure to do so at the trial.

Upon the evidence before it, the Superior Court, being bound 
to treat the construction and effect of s 17 of the Statute of 
Frauds as a matter of fact to be established by evidence, could 
not have done otherwise than hold that its requirements had 
been satisfied. Mr. Hamilton Casscls so deposed and his testi­
mony remained uncontradicted. The same is true of the Court 
of Review. See cases collected in Beauchamp, Rep. de Jur. Can., 
vol. 2, eol. 2067, Nos. 326-7. Although we are required to render 
the judgment which the court appealed from should have 
rendered (Supreme Court Act, s. 51), it is the settled juris- 
prudence of this court that it
is bound to follow the rule laid down by the House of lords in the ram- of 
Cooper v. Cooper 13 App. Cas 88, in 1888, and to take judicial notice 
of the statutory or other laws prevailing in every province and territory in 
Canada, ruo roofs, even in cases where such statutes or laws may not have 
been proved in evidence in the courts below and although it might hapjen 
that the views as to what the law might be as entertained by members of the 
court might be in absolute contradiction of any evidence upon those points 
adduced in the courts below.

Logan v. Lee (1907), 39 Can. S.C.R. 311, 313. This view was 
tacitly acted upon in Garland v. O'Reilly (1911), 44 Can. S.C.R. 
197, 21 O.L.R. 201. This conception of the functions of this 
court as “an appellate tribunal for the whole Dominion” is in 
harmony with the Imperial Act of 1859, 22 & 23 Viet. ch. 63, 
noted by Mr. Lafleur at p. 34 of his work. See too Bremer v. 
Freeman (1857), 10 Moo. P.C. 306, 14 E.R. 508.

It was, in my opinion, open to the plaintiff to establish by 
parol evidence, as he did, that the discounta stated in his letters 
of August 21, (meaningless in themselves) according to the usage 
of the trade meant and could only mean discounts off the stand­
ard drill prices according to the list in common use throughout 
North America and that both the parties must have so under­
stood. The case seems to me to fall clearly within the principle
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of the decision in Spicer v. Cooper (1841), 1 Q.B. 424, 113 E.R. 
1195, where parol evidence was held admissible to shew that 
a sale of fourteen pockets of Kent Hops at 100s. meant at 100s. 
per cwt. according to the usage of the hop trade.

In Newell v. Radford, L.R. 3 C.P. 52, Bovill, C.J., says, at 
p. 54 :—

It has always been held that you may prove what the parties would 
have understood to be the meaning of the words used in '.he memorandum 
and that for this purjiose parol evidence of the surrounding circumstances is 
admissible.

Byles, J., says at p. 55 :—
Evidence ha>; been held admissible to settle the meaning of the price or 

of the quantity of goods sold and mentioned in a memorandum.
In Macdonald v. Lonqlwttom (1859), 1 K. & E. 977, 120 E. 

R. 1177, parol evidence was admitted to shew that “your” wool 
meant wool which the plaintiff had purchased as well as wool 
clipped from his own sheep. In Hutchison v. llowker (1839), 
5 M. & W. 535, at p. 542, 151 E.R. 227, Parke, B., says:—

If there are peculiar expressions used in a contract which have, in par­
ticular places or trades, a known meaning attached to them, it is for the jury 
to say what the meaning of these expressions was.

Of course the jury must act on evidence. Alexander v. 
Vanderzee (1872), L.R. 7 C.P. 530; Ashforth v. Redford (1873), 
L.R. 9 C.P. 20. See also cases collected in Benjamin on Sales, 
5th ed., p. 236. In Blackburn on Sale, 3rd ed., the rule is thus 
stated at p. 51 :—

The general rule seems to be, that all the facts are admissible which 
tend to shew the sense the words bear with reference to the surrounding 
circumstances concerning which the words were used, but that such facts 
as only tend to shew that the writer intended to use words bearing a par­
ticular sense are to be rejected.

See too Addison on Contracts (11th ed.), pp. 69 & 70.
I prefer to rest my conclusion that the letter of August 21 

sufficiently stated the terms of the contract between the parties 
in regard to prices on this ground rather than on any other 
implied reference in it to the standard drill price list, which I 
consider dubious, to say the least.

Upon the weight of evidence I am convinced that “inch 
sizes” mentioned in the contract include fractions as well as
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multiple# of an inch—ju#t a# “millimeter #ize#” admittedly in­
clude fractions of a millimeter.

I have no doubt that the contract in question was within the 
ostensible, if not within the actual, authority of the defendant ’s 
assistant manager, Horton.

The question of damages presents some difficulty owing to 
the non-specification of definite quantities in the contract. But 
id cerium est quod rertum reddi potest. The plaintiff has estab­
lished that, but for the defendant’s repudiation he would in due 
course have specified under his contract with them the drills 
which he ordered in the American market. The orders in respect 
of which loss is claimed do not exceed the $35,000 limit placed 
by the contract upon the defendant’s obligation. The evidence 
disclosed that the plaintiff took reasonable steps to minimize his 
loss. I find no ground for disturbing the assessment of damages.

The appeal, in my opinion, fails and must be dismissed with 
costs.

Brodeur, J. :—1 had prepared some notes with regard to this 
case but I find, after having read the opinion of my brother 
Anglin, that our views coincide. 1 would be then of opinion that 
the appeal should be dismissed for the reasons given by my 
brother Anglin.

Mignault, J. :—I have read the opinon of my brother Anglin 
and I concur in his reasons for the dismissal of the appeal.

The parties undoubtedly looked upon the letter of August 21. 
1915, written by the respondent and accepted by the appellant, 
as forming a contract, and, in its letters seeking to be relieved 
from the obligations it had assumed, the appellant treated it 
as such. The opinion of the trial judge, not printed in the case, 
but filed at the hearing before this court, as well as a careful 
examination of the record, have convinced me that the grounds 
urged by counsel for appellant in his argument before us were 
not contended for in the court below. It is true that counsel 
of the Ontario Bar were called by the appellant at the trial to 
support its plea that,
by the law of Ontario, even if the said letter hud been accepted by the appel* 
lant, the same does not constitute a valid contract enforceable against the 
defendant

But the learned counsel based their opinion on what they
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considered a lack of mutuality, while admitting that if. subse­
quently to the letter, the respondent had specified certain goods, 
before there had been any revocation, there would have been a 
contract “pro tantoV I must, with deference, think that the 
objection of lack of mutuality was not well taken. Assuming 
that the respondent had the right, and had not in any manner 
lost this right, to specify the goods which the appellant had 
agreed to supply on specification, I fail to see how the latter 
could escape from its obligation to supply the goods by repudi­
ating the whole contract before any specification had been 
made.

I also do not think that the letter of August 21 can be 
regarded atf imposing no obligation on the respondent to take 
any goods. Properly construed, it obliged him to purchase at 
least $25,000 worth of cast steel twist drills, with the right to 
take more up to $35,000. This, if accepted by the seller, would 
be a valid contract. The question whether any property passed 
is immaterial, for the contract would be valid even if the goods 
did not exist but had to be manufactured at a future date.
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The objections of appellant's counsel were very ably urged, 
but they appeared to me somewhat technical. Undoubtedly an 
order could be made subject to a standard price list, and I think 
that this was done in the present case. Of course, it is essential 
that a price be sufficiently agreed upon to constitute a valid con­
tract of sale, but if. construing the contract according to the 
usages of trade, the pi n *# were to be those determined by a stand­
ard price list in use in this trade, and were so understood by the 
parties, and if, moreover as the evidence shews, the list of dis­
counts mentioned in the letter, according to the common under­
standing of persons dealing in these articles, determined the 
price to lie paid, I cannot believe that the element of price was 
absent in the agreement made by the parties. The appellant, 
in its letters to the respondent, never claimed that the contract 
was not understandable, but merely pleaded its inability to 
complete deliveries within the time fixed. The contention now 
made that the contract is meaningless seems in every way an 
afterthought.

I am clearly of opinion that the appellant cannot challenge
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the authority of Mr. Horton who accepted the letter ‘ ‘ for presi­
dent and manager.” The contract was not an unusual one, and 
this defence of lack of authority merely impresses me as shewing 
the anxiety of the appellant to escape from a contract whch it 
repented having made.

The effect of art. 1235 of the Quebec Civil Code, on which 
appellants’ counsel relied, is well demonstrated by my brother 
Anglin. The whole question under this article is one of proof and 
not of validity of contract. My brother Anglin has also dealt 
with the effect of the Statute of Frauds under the Ontario law 
and I feci I can add nothing to his discussion of this question.

Perhaps I might add that, as the question came before the 
Superior Court, art. 1235 C.C. would have stood clearly in 
way of the respondent had he not produced a writing sufficient, 
under the terms of that article, to prove the contract alleged by 
him. I do not care to lay down any general rule on the question 
whether the proof of a foreign contract is, as a matter of pro­
cedure, governed by the lei fori, or by the lei loci contractut. 
But I do think that such a provision as art. 1235 is one which a 
Quebec Court must follow when it is sought to make evidence 
of any of the matters mentioned by it, quite irrespective of the 
locality where the contract, warranty, promise or acknowledge­
ment was made. In this sense, and I do not wish to be under­
stood as otherwise dealing with the subject of conflict of laws, 
the lei fori prevails over the lei loci contractât.

Appellant’s counsel also relied on the decision of the Judicial 
Committee of the Privy Council in the ease of R. v. Demers 
[1900) A.C. 103. In my opinion, this decision is clearly distin­
guishable from the one appealed from. Demers had undertaken 
to print certain public documents at certain specified rates. The 
contract imposed no obligation on the Crown to pay Demers for 
work not given him for execution, nor was there anything in the 
contract binding the government to give him all or any of the 
printing work referred to in the agreement, the government 
being free to give the whole work, or such part as it might see 
fit, to any other printer. Their Lordships did not hold the 
contract invalid, as is contended in the present case; on the 
contrary, they were of the opinion that for all work given to
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Demers on the footing of the contract the government was 
undoubtedly bound to pay according to the agreed tariff, but 
they dismissed the claim made by Demers for damages because 
no printing had been given him after a certain date.

In the present case the agreement of the parties properly 
construed was for the sale of certain goods to be specified by the 
respondent, the latter, in my opinion, being bound to take goods 
up to the amount of at least $25,000 with the right to order an 
additional amount of $10,000. The contract mentioned that the 
specifications were to commence about 3 weeks from its date 
and that shipment of the whole lot was to be made before the end 
of March, 1906. I cannot agree with the contention that there 
was not here a valid contract binding on both parties according 
to its terms.

On the whole, my opinion is that the appeal should be 
dismissed with costs.

Appeal dismissed.
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WALSH v. INTERNATIONAL BRIDGE AND TERMINAL Co. ONT.

Ontario Supreme Court, Appellate Division, Mulock, C.J.Ez., Clutr, Riddell, S. C.
Sutherland and Kelly, JJ. Xovember 26, 1918.

Negligence (| I C—50)—Railway and traffic bridge—Railway fart 
not floored—Trespasser falling through—Death—Damages.

The owner of a railway and traffic bridge, one portion of which is used 
for railway traffic only and is not Moored, the other portion being fenced 
off from the railway portion and used for the passage of persons and 
vehicles only and for the use of which a small charge is made, is not 
liable in damages for the death of a person who, in a state of intoxication, 
and in order to avoid payment of the charge, attempts to cross on the 
railway portion of the bridge, falls through and is killed. Such person 
being a trespasser, the doctrine of implied invitation does not apply.

[StewiM v. Jeacocke (1848), 11 Q.B. 731, 116 E.R. 647; dorr is v. Scott 
(1874), L.R. 9 Ex. 125; Walker v. Midland R. Co. (1886), 2 Times L.R.
450, followed.)

Appeal by defendant from a judgment of Lennox, J. in an Statement, 
action for damages under the Fatal Accidents Act. Reversed.

The judgment appealed from is as follows:—
The action was tried at Fort Frances. Upon questions 

submitted, the jury found all the issues in favour of 
the plaintiff, and assessed the damages at $5,000. There 
was evidence upon which the jury could very reasonably 
find that the defendant company was guilty of negligence causing
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the fatality; and that which they have assigned, in my opinion, 
constituted acts of legal negligence. They viewed the locality 
and the-bridge, with the concurrence of counsel on both sides, and 
they were fully instructed, both during the taking of evidence and 
in my charge, that the subsequent filling up of the open spaces by 
gratings was not evidence that the company was negligent before 
the happening of the accident, but they might consider it as 
evidence of the practicability of that method of protection. It 
was not questioned at the trial that the accident occurred in the 
way described by Dr. Moore; indeed the matter is not open to 
doubt. The duty of the defendant company to exercise care is 
not at all the same as it would be if there were two independent 
structures, and the railway bridge only owned and controlled by 
the company. It was one structure, with one approach from the 
town, common to both—the whole structure owned and operated 
by the company, and both for profit. The deceased was a patron 
or customer of the company, and the company was bound to exer­
cise reasonable care for his safety.

I think the jury were right in negativing contributory negli 
genii1. The deceased had been drinking, but, in the opinion of 
the Customs officer, a very careful, respectable man, he was not 
in a condition to be dangerous to himself or anybody. If hie 
condition changed while up-town, the change would be a change 
towards sobriety, as he could not, as a stranger, get liquor in the 
town, and he was not carrying a bottle or flask. In any rase 
drunkenness is not in itself contributory negligence. Counsel for 
the defence distinctly repudiated any suggestion of suicide, when 
I was about to point out to the jury that criminality is not to lie 
presumed. The circumstances afforded ample evidence on which 
the jury could reasonably conclude that the deceased bond fide 
believed that he was proceeding properly, until il was too late, and, 
confused by the lights and shadows, fell when he hail iliscovered 
his error and while attempting to reach a place of safety. Even 
aside from the evidence of the footprints, and in the absence of 
any suggestion of suicide, it is a case of ret ipsa loquitur. The 
del-rased was lawfully upon that part of the bridge used as a 
railway bridge, if. as a traveller returning from a journey over 
property of the defendant company, used for profit, he mistakenly 
and in good faith took the wrong one of two side-walled passages,
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and the only one with an open end, with the intention of completing 
his journey; and there is an entire absence of any evidence, direct 
or circumstantial, to the contrary.

There will lie judgment for the plaintiff ; but, before it is entered 
up, the plaintiff must file an affidavit setting out the names, dates 
of birth, sexes, occupations, and extent of the education of the 
children of the deceased; and 1 will then apportion the damages 
and endorse the record.

R. T. Harding and C. R. Fitch, for the plaintiff, respondent.

Clute, J.:—The plaintiff is the widow' of William Walsh, 
who came to liis death on the 21st March, 1917, by falling 
through the railway bridge at Fort Frances. She sues on behalf 
of herself and three infant children.

The bridge, owned and maintained by the defendant company, 
is a toll bridge for railway passenger traffic and freight between 
Fort Frances, Ontario, and International Falls, Minnesota.

Tlie Canadian terminal opens upon Church street, the portion 
used for railway traffic being open and unprotected. The portion 
reserved for vehicular and foot traffic is enclosed, for vehicles 
by a gate, and for foot-passengers by a Customs building, through 
which the latter pass out by a door to the street .

At the time of the accident, the portion of the bridge used for 
railway purposes was only partly floored; large spaces on each 
side of the railway track were open and unprotected. The bridge 
on the Canadian side spans a canal, and at tliis point is about 
60 feet above the level of the canal.

On the night of the 21st March, 1917, the said William W alsh 
paid his fare and crossed over from the American side, passing 
through the Customs building on the Canadian side and entering 
his name. There is no evidence as to what he did or where he went 
after he passed out from the Customs house. He was found on the 
ice of the canal, on the Canadian side, under the railway portion 
of the bridge, immediately below' where appeared footprints upon 
the bridge, atxmt 50 feet from the east end of the bridge.

Dr. Moore, in stating what he saw, said: “There was a mark of 
some person having gone out on the ties and having looked back 
and then having gone sideways to the left, that is, coming back
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toward» the Canadian side, and apparently having fallen, malting 
a curved mark to the north 20 or 30 feet—that ie, they turned about 
and came in the reverse direction"—the inference being that he 
fell through the opening of the hriilgc.

The plaintiff charges that the bridge was insufheiently lighted; 
that the defendant company was ordered by the Railway Board 
of Canada to construct a gate across Church street near the said 
bridge and to maintain a watchman at that |x>int, but had neglected 
to comply with that order, and that the defendant was negligent 
in maintaining the said bridge unfloored and only partly lighted 
at night, without any means being taken to warn foot-passenger?, 
of such danger, and that the proper entrance to the bridge for 
pedestrians was through a building, the door to which was kept 
closed with no sign to indicate that it was the entrance for pedes- 
Inane to the said bridge; that the defendant well knew the danger­
ous character of the bridge; and that the manner in which the dif­
ferent entrances were maintained was a standing invitation for 
those unacquainted with the locality to use that portion of the 
bridge reserved for railway traffic.

The defendant admits that it owns a railway and traffic bridge, 
one portion of which is used for railway traffic only, and the other 
portion is fenced off from the railway portion and is used for the 
passage of persons and vehicles, for which a toll is charged by the 
defendant; and it alleges that the bridge is not built on any part 
of Church street or any other public highway in the town of Fort 
Frances; that the Government of the Dominion of Canada has 
established a Customs house and Immigration office at the Fort 
Frances end of the said bridge, and has erected a gate across the 
portion of the said bridge used for passenger and vehicular traffic, 
to prevent persons entering or leaving Canada without exam­
ination.

The defendant charges further that, on the night of the 21st 
March, William Walsh crossed the said bridge from International 
Falls to Fort Frances, and applied to the Immigration officer for 
permission to enter Canada for a short time, which was granted, 
and the said officer informed the said William Walsh that on his 
return it would be necessary that he should report himself to the 
Immigration officer then on duty at the said bridge, and that he 
must enter said bridge through the Customs and Immigration 
office aforesaid.
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The defendant further alleges that Walsh was in nn intoxicated 
condition when attempting to return to International Falls, and 
refused anti neglected to obey the said Immigration officer's 
instructions; and, although the approach to the saitl bridge was 
brilliantly lighted, he apparently attempted to cross on the railway 
track, and fell from the said bridge to the ice below on the canal 
and was killed, and that his death was due entirely to his negli­
gence, contributory negligence, and want of care; and that the 
defendant was not guilty of any negligence or breach of duty in 
connection therewith.

The jury took a view of the locus, which, in the opinion of the 
Judge, “supplemented very effectively the evidence.” No objec­
tion was taken to the Judge's eliarge.

The following are the questions submitted, with the answers 
thereto:—

1. Was the death of the plaintiff 's husband occasiomxl by negli­
gence of the defendant company? A. Yes.

2. If your answer is “Yes,” in what did the negligence of the 
company consist? State1 fully. A. By not complying to order 
of Commission in not putting gates across street and watch­
man to guard them day and night and not putting grates over 
openings at end of ties.

3. Notwithstanding the negligence of the company, if any, 
could the deceased William Walsh, by the exercise of reasonable 
care, have avoided the accident? A. No.

4. If so, in what did his negligence consist? (Not answered.)
5. Damages? A. $5,000 and expenses.
Upon these findings, judgment was entered for the plaintiff for 

$5,000.
In his reasons for judgment the Judge took the view that there 

was evidence upon w hich the jury could very reasonably find that 
the company was guilty of negligence causing the fatality, and that 
what the jury have assigned “ constituted acts of legal negligence.”

The Railway Board, on the application of the defendant, under 
the Railway Act, made an order, dated the 22nd January, 1912, 
as follows:—

“It is ordered that the applicant company be and it is hereby 
granted leave to construct and operate the bridge and railway 
across Church street in the said town of Fort Frances as shewn
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on the said plan; the applieant company to file new pinna for the 
approval of the Engineer of the Bonn! shewing road allowance 
66 feet wide at the approach to the traffic bridge and carrying 
out t he grade so that it will run from 8% to 12% on the street 
from Church street north to the dock (sic) ; the crossing to be pro­
tected by the gates installed and maintained by the applicant 
company and operated both day and night."

On the 8th March. 1915, the Board made a further order a# 
follows:—

“Upon reading what is filed on behalf of the International 
Bridge and Terminal Company, ami it appearing that there is to 
be a re-arrangement of the tracks at the point in question:—

"It is ordered that pending the said re-arrangement the Inter­
national Bridge and Terminal Company be and it is hereby directed 
to appoint day and night watchmen to protect said crossing; plans 
of the proposed re-arrangement of tracks to be submitted for the 
approval of the Board within 30 days from the date of tliis order."

It is said by counsel that noth ng was done towards re-arrange­
ment of the tracks. It is apparent that the orders made by the 
Board to maintain gates and watchmen cannot help the plaintiff. 
It was not by reason of neglect of duty in this regard that the 
plaintiff's husband met his death; that had nothing to do with it, 
and this finding of the jury cannot sustain the verdict.

The defendant company was incorporated by a statute of the 
Dominion of Canada (1905), 4 & 5 Edw. VII. ch. 108, intituled 
"An Act to incorporate the International Bridge and Terminal 
Company." Section 16 provides that the Companies Clauses Act 
shall not apply to the company. Section 17 provides that the 
following sections of the Railway Act, 1903, namely, 51 to 117. 
both inclusive, 118 except para. (5) thereof, 119 to 195, both in­
clusive, 200 to 210, both inclusive, 242, 251, 252, 280 to 284, both 
inclusive, and 303 and 309, shall, so far us applicable and except as 
they are extended, limited or qualified hereby, apply to the works 
and undertaking of the company, and wherever in the said sec­
tions the word “railway” occurs it shall, for the purposes of the 
company and unless the context otherwise requires, mean the said 
bridge.

Having regard to the interpretation clause of the Railway Act, 
1903, sec. 2 (c.) and (s.), and secs. 3,4, and 5, and the Incorporation
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Act of the defendant company, I am of opinion that the defendant 
is not a company within the meaning of the Railway Act, and only 
those clauses of the Railway Act which are made applicable by 
sec. 17 of the Incorporation Act are to be considered as a part of that 
Act. The trespass clause of the Railway Act is not included in 
sec. 17 of the Incorporation Act, and lias no application to the 
present case.

Section 180 of the Railway Act, 1903, now sec. 231 of R.S.C. 
1906, ch. 37, provides that “ no company shall run its trains over 
any canal, or over any navigable water, without having first laid, 
and without maintaining, such proper flooring under and on both 
pities of its railway track over such canal or water, as is deemed 
by the Board sufficient to prevent anything falling from the rail­
way into such canal or water, or upon the boats, vessels, craft, or 
persons navigating such canaf or water."

This is one of those sections of the Railway Act which are made 
to apply to the defendant's Act of Incorporation, by sec. 17. 
Is there a duty created by this section towards the deceased, the 
breach of which would give him or his representatives, under the 
circumstsnces of the present case, a right of action? The protec­
tion is not limited to anything falling upon boats, vessels, or craft, 
or persons navigating such canal or water, but refers to anything 
falling into the canal or water or upon the Ixiats, whether any one 
is injured or not, that is, the running of trains is prohibited under 
a penalty until such proper flooring is laid as is deemed by the Board 
sufficient for the purposes indicated. The deceased was not killed 
by reason of the defendant running trains while the flooring was 
unlaid.

The facts in this case do not create a duty towards the deceased. 
He had no right to go on the railway portion of the bridge. 
Section 180 was passed “to prevent anything falling from the 
railway into such canal or water, or upon the boats, vessels, craft, 
or persons navigating such canal or water,” and not to ensure 
safety to any one straying by mistake or otherwise on the bridge. 
The following authorities may be referred to:—

In (iorris v. Scoff, L.R. 9 Ex. 125, it was held that when a statute 
creates a duty with the object of preventing a mischief of a par­
ticular kind, a person who, by reason of another's neglect of the 
statutory duty, suffers a loss of a different kind, is not entitled to
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maintain an action in respect of such loss. The defendant in that 
caae, a ship-owner, undertook to carry the plaintiffs' sheep from a 
foreign port to England. On the voyage some of the sheep were 
washed overboard by reason of the defendant’s neglect to take a 
precaution enjoined by an order of Privy Council, which was made 
under the authority of the Contagious Diseases (Animals) Act, 
1869, sec. 75; and it was held that, the object of the statute lieing 
to prevent the spread of contagious diseases among animals, ami 
not to protect them against perils of the sea, the plaintiffs could 
not recover.

Sec also Stevtns v. Jeacocke (1848), 11 Q.B. 731; Blamircs v. 
Lancashire and Yorkshire R. Co. (1873), L.R. 8 Ex. 283; LcMay v. 
Canadian Pacifia R. Co. (1890), 17 A.R. (Ont.) 293, at p. 300

In Halsbury's laws of England, vol. 27, p. 192, para. 379, it 
is said: “The damages recoverable in respect of a breach of 
statutory duty may either be imposed by the terms of the statute 
imposing the duty, or be such as are contemplated by the statute, 
and flow directly from the breach."

The failure to exercise statutory powers or to perform statutory 
duties only renders a body having such powers or duties liable to « 
civil action if the statute intended to give a right of action to a 
person injured by such failure: Maguire v. Liverpool Corporation. 
[1905] 1 K.B. 767 (C.A.)

A public corporation to which an obligation to keep public 
roads and bridges in repair has been transferred is not liable to an 
action in respect of mere nonfeasance unless the Legislature haa 
shewn an intention to impose such liability upon it: Gibraltar 
Sanitary Commissioners v. Orfila (1890), 15 App. Cas. 400.

“The harm in respect of which an action is brought for the 
breach of a statutory duty must be of the kind which the statute 
was intended to prevent," referring to Garris v. Scott, supra: 
Pollock on Torts, 10th ed., pp. 205, 206. And again, p. 206: 
“In an action not founded on a statutory duty the disregard of 
such a duty, if likely to cause harm of the kind that has been 
suffered, may be a material fact,” referring to Blamires v. Lan­
cashire and Yorkshire R. Co., supra.

Gorris v. Scott is also referred to in Clerk A Lindsell on Torts, 
6th ed., pp. 31 and 32, where it is said: “It is not, however, in 
every caae that a party is entitled to maintain an action by reason
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of his having suffered some particular damage from which the due 
fulfilment of some public duty would have saved him. It must 
further appear that Iris damage was within the mischief against 
which the law intended to provide . . . Even, however, 
where a part)- has suffered the very damage against which some 
statutory obligation is provided as a safeguard, he will not neces­
sarily have any right of action. The whole language and scope of 
the statute must be carefully considered in order to discover 
whether it was the intention of the Legislature to give by implica­
tion such a remedy. (See Atkinson v. Newcastle Waterworks Co. 
(1877), 2 Ex. D. 441.) But the general rule would seem to be that 
where a statute imposes a penalty for the breach of the duty which 
it creates there is no right of action. The presumption is that the 
legislature considered the penalty sufficient protection. (See 
Institute of Patent Agents v. Lockwood, [1894] AX'. 347; and per 
Iiord Hobhouse, Municipality of Pictou v. (leldcrt, [1893] A.C. 524, 
at p. 525. In such anil cognate cases, the question whether an 
action will lie for breach of a statutory duty probably depends 
mainly upon the nature of the injury likely to arise1 from a breach, 
and the amount and allocation of the penalty imposed. 1 If it tie 
fourni that the remedy provided by statute is to enure for the bene- 
fit of the person injured by the breach of the statutory duty, that 
is an additional matter which ought to lie taken into consideration.’ 
But, ‘although it may lie a cogent and weighty consideration, 
other matters have also to lie considered:’ Groves v. Witnborne 
iLordi, [1898] 2 Q.B. 402, Vaughan Williams, L.J., at p. 416.”

See also Pollock on Torts, pp. 27 and 28; and see Ward v. 
Hobbs (1878), 4 App. Cas. 13, at p. 23.

The appeal should be allowed and the action dismissed. It is 
not a cast* for costs.

Mulock, C.J. Ex., agreed with Clute, J.

Riddell, J.:—The deceased lived in Minnesota as a hotel and 
boarding-house keeper; he came to International Falls, Minnesota, 
intending to go into business there; when there he came across the 
river by the defendant’s bridge to Fort Frances, Ontario, and 
returning fell through the bridge and was killed. An action being 
brought under our statute, judgment was given for his widow, the 
plaintiff, for $5,000. The defendant company now appeals.
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The defendant company was incorporated by Dominion 
legislation(1905),4 & 5 Edw. VII. ch. 108; intliisAct, by sec. 17. 
certain of the sections of the Railway Act of 1903, 3 Edw. VII. ch. 
58, are incorporated.

Under its statutory powers the company built a bridge acre we 
the river from International Kalis; this was in three parte, the 
viaduct for the railway tracks being to the east, then a floored 
carriageway, and then a little higher a floored footway. No foot- 
passenger on the footway could without great difficulty get upon 
the railway viaduct, which was not floored. The railway part has 
its girders on either side, while the traffic parts for carriages and 
foot-passengers is a kind of extension or annex.

For one crossing to Canada by the footpath it is necessary for 
him to pass through the Canadian Customs office. The deceased 
crossing on the footpath passed through the Customs office. The 
Customs officer describee him as then under the influence of liquor, 
apparently drunk—"he staggered when he came in the door, and 
his breath smelt pretty strong of liquor."

The officer questioned his right to enter Canada, and “told 
him he was pretty drunk to see Fort Frances," but the deceased 
“told me . . . that I need not be afraid of him or I need not 
think he was a German spy, that he was prepared to lick all the 
Germans in the United States," and that “helped to get him by." 
He wrote his name on the register, and the officer told him he would 
have to come back to report out. This was about 9.30 p.m. of 
the 21st March, and after that time he was not seen alive by any 
witness called, nor have we any indication of where he went or 
what he did until shortly before his death. In the morning hia 
body was found under the railway part of the bridge, "almost 
underneath the railway track” on the right hand side, i.e., the 
w est side. From his marks in the snow, it was evident that I lie 
deceased, instead of going through the Customs office, as he should 
have done, had turned in on the viaduct, gone some 60 feet on i;, 
and then turning back had gone a short distance "sideways to the 
left" and fallen on the ice below between the ends of the ties and 
the side of the railway viaduct. His watch stopped at 10.35, 
indicating that the unfortunate man had not remained in Canada 
quite an hour.

At the trial it was proved that an order had been made by the 
Railway Board as follows:—
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"Upon the hearing of the application, in the presence of counsel 
for the applicant company, and the reports of the Chief Operating 
Officer and the Chief Kngineer of the Board:—

" It is ordered that the applicant company lie and it is hereby 
granted leave to construct and operate its bridge and railway across 
Church street in the said town of Kort Frances as shewn on the 
said plan; the applicant company to file new plans for the approval 
of an Kngineer of the Board shewing road allowance 66 feet wide 
at the approach to the traffic bridge, and carrying out the grade 
so that it will run from 8% to 12% on the street from Church 
street, north to the dock; the crossing to be protected by gates 
installed and maintained by the applicant company, and o|>erated 
both day and night.”

Church street is a highway crossing the railway tracks a short 
distance north of the bridge and (suletantially) at right angles to 
the tracks.

There was a later order:—
“Upon reading what is filed on behalf of the International 

Briilge and Terminal Company, and it appearing that there is to 
be a re-arrangement of the tracks at the point in question:—

“It is ordered that pending the said re-arrangement the 
International Bridge Company be and it is hereby directed to 
appoint day and night watchmen to protect the said crossing; 
plans of the proposed re-arrangement of tracks to be submitted for 
the approval of the Board within 30 days from the date of this 
order."

But the re-arrangement scheme was never proceeded with, 
and it does not seem necessary to consider the order. In any case, 
it does not alter or modify my view.

(The learned Judge then set out the findings of the jury, which 
were as stated by Clute.J., supra, with the exception of the answer 
to question 2, which at first read: “By not putting gates across 
tracks and watchman to guard them” etc.)

It is apparent that the jury thought that the Board liait 
ordered gates across the mouth of the bridge, across the railway 
tracks; and his Lordship drew their attention to the error, where­
upon the jury changed the answer to Q. 2 and made it read thus:—

“A. By not comp1 to order of Commission in not putting 
gates across street a dm,an to guard them day and night
and not putting giates over openings at end of ties."
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Upon the hearing before us, Mr. Harding, in his very exhaustive 
argument, contended for a breach by the defendant of both 
statutory and common law duty, and it will l)e convenient to 
consider the argument in that order.

The incorporating Act, by sec. 7, enables the defendant to 
“construct, maintain and operate a bridge, with the necessary or 
proper approaches . . . from a point in or near the town of 
Fort Frances . . . and lay tracks on the bridge ..." 
and sec. 118 (/.) of the Railway Act, 1903, made part of this Act 
by sec. 17, enables them “to make, complete, operate, alter and 
maintain the bridge" (see last three lines of sec. 17) “with one or 
more sets of rails or tracks." Consequently, the approach to the 
bridge over Church street is fairly part of the authorised under­
taking—the same conclusion must be reached from a consider­
ation of sec. 175 of the Railway Act, 1903. Accordingly secs. 184 
to 186 of the Railway Act apply ; and, indeed, the defendant recog­
nised this by applying to the Hoard and obtaining the order already 
spoken of—it is bound by that order although it has wilfully 
disobeyed it.

It was the duty of the defendant to protect the crossing on 
Church street “by gates installed and maintained by the company 
and operated both day and night." This does not mean that the 
gates are to be continuously raised and lowered day and night. 
The company would have no right to such a course of conduct, 
and could be indicted for a nuisance if they attempted anything so 
absurd. The position of a company such as this in respect of a 
highway is quite different from the position as regards other lands 
U-longing to individuals over which it passes. In the latter case 
the land maybe expropriated and is expropriated, thereby becoming 
the absolute property of the company ; but, as regards a highway, 
the fee is not required and is not acquired by the company, nur 
does the company ask or expect to acquire any exclusive right to 
use any part of it—the track may be “carried upon, along or across 
an existing highway," but “it is the right of all His Majesty's 
subjects to go upon any part of the highway, so long as it is not 
occupied by other passengers or occupants. While, of course, no 
person has the right to be along the line of the railway during the 
time the train of the railway company is passing, every person Inn 
a right upon such pli.ee at any other time, and every person has
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a right upon other parte of the highway at all times, except 
so much as is actually occupied by the passing train:” Grand 
Trunk R. Co. v. McKay (1903). 34 Can. 8.C.R. 81, at p. 88. The 
sole power given the company by an order under sec. 180 is to provide 
by gates and watchmen for the “ protection, safety and convenience 
of the public” at the crossing; and the company could not, on a 
pretence of protecting the public, debar any one from the crossing 
except when a train was actually passing or about to pass. Accord­
ingly the only duty cast upon the defendant is to have there a gate 
or a watchman when trains are passing or about to pass.

Here there is no pretence that any train passed or was expected 
to pass at any time «luring the visit of the deceased to Canada— 
there was therefore no statutory obligation in his favour.

Moreover, it is plain that the whole object of the legislation 
is the protection of those upon the crossing. Where a duty is 
created, as this was, by statute, for the purpose of preventing a 
mischief of a particular kind, a person who by neglect of this 
duty suffers a loss of a different kind is not entitled to maintain an 
action for damages in respect of such loss: Stevens v. Jeacocke, 
11Q. B. 731, 116 E.lt. 647 ; Corns v. Scott, L.R. 9 Ex. 125. “ Admit 
there has been a breach of duty ; admit there has !>een a consequent 
injury; still the législature was not legislating to protect against 
such an injur)', but for an altogether different purjxw.” ib.,p. 130; 
“The Act of Parliament was passed alio intuitu:” p. 131; see 
LeMay v. Canadian Pacific R. Co., 17 A.tt. (Out.) 293, 300.

Then as to the want of flooring—the argument of the plaintiff 
is based upon sec. 180 of the Railway Act of 1903.

The answers to the contention are several—the prohibition 
is against running trains without having first laid and without 
maintaining proper flooring -there would be no violation of the 
law in the defendant maintaining its bridge for a century without 
a flooring—the obligation is on the company v hich runs the trains. 
The duty of this company is performed when it has complied with 
secs. 179, 181, 182, 183.

Moreover, the flooring is to be under and on both sides of the 
track, sufficient to prevent unytliing falling from the railway into 
tlie water or upon the boats or persons navigating it—plainly for 
tiie protection of those below, not for the protection of the “tiling” 
(anytiling) which might fall. The cases just cited, therefore, apply.
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These are the acts of negligence found by the jury—much 
argument, however, was addressed to us upon the alleged neglect 
of the defendant to fence ite track on the side between Church 
street and the bridge. As to that it is sufficient to say that there is 
no duty at the common law to fence ; and the section of the Railway 
Act of 1903, imposing that duty upon railway companies, sec. 199 
of the Act of 1003, is not incorporated in the company's Act of 
Incorporation—sir sec. 17.

Moreover, the jury have not found that omission negligent 
and in any case this duty is imposed only for the benefit of adjoin­
ing owners whose cattle or other animals may get on the line from 
omission to fence: sec. 199 (2); Conway v. Canadian Pacific R 
Co. (1886), 12 A.H. (Ont.) 708, anil many other cases in our 
Courts; Buxton v. North Eastern R. Co. (1868), L.R. 3 Q.H. 54!i; 
Harrdd v. Créai Western R. Co. (1866), 14 L.T.N.8. 440; Dawson 
v. Midland R. Co. (1872), L.R. S Ex. 8; Matson v. Baird <fc Co. 
(1877), 5 Rettie (Sess. Cas., 4th ser.) 87, at p. 93; Ricketts v. 
E. and H". India Docks etc. R. Co. (1852), 12 C.B. 160, 138 E li, 
863; Midland R. Co.v.Daykin (1855), 17C.B. 126,139 E.R. 1016; 
Manchester Sheffield and Lincolnshire R. Co. v. Wallace (18541, 23 
L.J.C.P. 85, at p. 87 ; Thornton on Railroad Fences and Private 
Crossings (1892), sec. 79, and cases cited from several of the 
United States.

It is, I think, clear that no action will lie based upon breach of 
any statutory duty.

We must now look at the common law—for, of course, in the 
alieence of restriction, express or by necessary limitation, a statute 
does not affect common law rights: Powell v. Foil (1880), 5 (j.B.D. 
597; Hilliard v. Thurston (1884), 9 A.R. (Ont.) 514, at p. 526.

That there is no common law duty to fence appears by the 
cases already cited; that there is none to floor a railway bridge 
will probably be admitted by all. The plaintiff's case must rest 
on the proposition that the deceased was an invitee. If he was a 
mere trespasser, the action must fail: Hounsell v. Smytli (1861b, 
7 C.B.N.8. 731. 141 E.R. 1003; Hardcastk v. S. Yorkshire R. Co. 
(1869), 4 H. & N. 67,74,157 E.R. 761 ; Bints v. South Yorkshire R. 
Co. (1862), 3 B. & S. 244, 122 E.R. 92. If a bare licensee, he had 
to take the place as he found it; the only obligation on the defend­
ant was that there should be no trap set for him: Corby v. Hitt 
(1858), 4 C.B.N.S. 556, 140 E.R. 1209; Gautret v. Euerton (1867),
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L.R.2C.P.37I; Bolrh v. Smith (1862), 7 H. & N.736, 158 K.R. 
666. “ If the hole has always been uncovered, and the man w alks
into it, he has no cause of action :’’ Addison on Torts, 8th ed., p. 723; 
“otherwise, a nuin who allows strangers to roam over his property 
would lie held to be answerable for not protecting them against 
any danger which they might encounter whilst using the license:” 
per Willes, J., L.R. 2 C.P. at p. 375.

Was the deceased an invitee? Express invitation he certainly 
had not, and I think an implied invitation cannot lie found in the 
circumstances of this case. Assuming that see. 201 of the Railw ay 
Act of 1903 does not apply, as it is not incorporated in this com­
pany’s Act by see. 17, how can a company which is operating a 
railway track be considered to have impliedly invited any one to 
use it, to do what, but for the reason that it is a bridge company and 
not a railway company, would lie a crime? The company knew 
that, for a foot-passenger to cross, it had provided a perfectly safe 
way, reached by passing through a building, the Customs office ; there 
was an abundance of light, and no chance of any one w ho used the 
slightest care making any mist ake ; how can it be said that there 
was any implied invitation? Of course the doctrine of ludermaur 
v. Dames (1867), L.R. 2 C.P. 311, is appealed to, but there the 
plaintiff was engaged in work for the defendant ; the defendant 
had contracted for the work, and knew that the plaintiff or some 
other workman would come on the premises: I can find nothing in 
the facts of this ease which would imlieate that the defendant 
knew or ought to have known that any one would lie so foolish us 
to go on the railway viaduct—even such knowledge and implied 
permission would not be sufficient to fix it with damages: Caledon­
ian K. Co. v. MuthoUand, 118981 A.V. 216, 225; much less to 
indicate that it impliedly invited the deceased.

It is said that the deceased came upon the property of the 
company on business in which they were both interested. I do 
not think so—the company was interested in his using the footpath 
a distance away from the viaduct—it invited him and expected 
him to use the footpath, not the viaduct—and to get to the foot­
path he had no need and could not be expected to go upon the 
viaduct. It is, of course, not the case that one invited ujion a 
certain part of another’s property has a right to go to another part.
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“A pt-reon who strays from the ordinaiy approaches to a house, 
and trespasses upon the adjoining land, where there is no path, 
has no remedy for any injury he may sustain from falling into 
unguarded wells or pita" there: Addison on Torts, 8th ed., pp. 711, 
712. Suppose a man had three shops, one a grocery, next it another, 
and then a third (say) a blacksmith’s shop—could one who wanted 
groceries claim that he was also invited to go into the third, and 
complain that he there received an injury?

Walker v. Midland R. Co., 2 Times L.R. 450, shews how 
careful the Courts have been in applying the doctrine of implied 
invitation. There the deceased was a guest at the defend­
ants' hotel with his wife; shortly after midnight he left his room, 
intending to go to the water-closet; there were no candles, and the 
gas was turned down low so that it was hard to see one's way. 
He mistook the door of a service-room for that of the water-closet, 
walked some feet into the room, and fell down the unguarded well 
of a luggage lift. The jury found for the plaintiff, hut this was 
reversed by the Queen's Bench Division, and the reversal sustained 
by the Court of Appeal and the House of Lords. The House of 
lairds held that, while the deceased was rightfully on the defend­
ants’ property, the duty of taking care of him was “limited to 
those places into which guests may reasonably be supposed to be 
likely to go, in the belief, reasonably entertained, that they are 
entitled or invited to do so:’’ 2 Times L.R. at p. 451.

Applying this test, how could the unfortunate Walsh possibly 
have a belief reasonably entertained that he was entitled or 
invited to go on the viaduct?

In Wilkinsonv. Fairrie, (1862), 1 H. A C. 633, 158 E.R. 1038. 
the plaintiff, being lawfully on the premises, chose to go wander­
ing around in the dark, and it was held that he ceased to be an 
invitee—see as to this Paddock v. North Eastern R. Co. (1868), 
18 L.T.R. 60 (Cam. Scacc.)

In Leans v. Ronald (1909), 26 Times L.R. 30, a tradesman 
delivering goods went to a part of the staircase (which he was 
rightfully using) which part was not lighted, and he was injured: 
held that he could not recover.

See, as to such cases, Driscoll v. Partick Burgh Commissioners 
(1900), 37 Sc. L.R. 274.

In Schofield v. Bolton Corporation (1910), 26 Times L.R. 230
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(C.A.)i » child was allowed by the defendants to play in their 
field—the child strayed through an open gate u|x>n a railway line 
and was injured; the defendants were held not liable. See Jenkins 
v. Créai Western R. Co., [1912] 1 K.H. 525 (C.A.); (iiiriis V. 
Boyd (1879), 6 Ilettie (Sens. Cas., 4th ser.) 1001 : Fleming v. 
Eadie (1898), 35 Se. L.H. 422. The liability of the occupier is only 
commensurate with the extent of the invitation: Mackie v. 
MacMillan (1898), 30 Sc. L it. 137 ; O'Sulliean v. Ol onnor 
(1888), 22 L.R. Ir. 407, 470.

ltemembering the fact that the toll-keeper for foot-passengers 
on the American side was separated from the viaduct by a fence, 
and rememliering the condition of Walsh less than an hour More, 
it seems to me fairly certain either (1) that he was trying to deprive 
the company of the trifling toll, (2) that he negligently, in his state 
of intoxication or semi-intoxication, took the railway track deliber­
ately, or (3) that from the same cause he negligently mistook hie 
wav. In none of these cases can the company lie liable.

I would allow the appeal and dismiss the action with costs.

Sutherland, J., agreed in the result.

Kelly, J.:—This appeal is by the defendant company against 
the judgment of Iiennox, J., awarding the plaintiff 15,000 damages, 
on the findings of the jury in their answers to the questions sub­
mitted to them.

Briefly the facts before the jury were that t he plaintiff’s husband, 
William Walsh, a resident of the United States, on the evening of 
the 21st March, 1917, crossed over from International Falls, in 
the State of Minnesota, to Fort Frances, in the Province of 
Ontario, by means of a bridge between these two points, erected 
and maintained by the defendant over Rainy River at the Falls.

The bridge is in two parts—the easterly or up-stream part lieing 
for the passage of railway trains and cars, and the westerly or 
down-stream part, which, to outward appearances at least, is 
joined to the other part, lieing for the accommodation of vehicular 
traffic such as carriages, waggons, motor-cars, etc., and along the 
westerly railing of which, and raised slightly above the floor of 
the carriageway, is a narrow way for foot-passengers. The 
bridge is a toll bridge, the collection of the toll for foot-passengers
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and vehicles la-ing made at the Minnesota end. The footway at 
its Canadian end leads into a building used as the Canadian 
Immigration office, anil foot-paasengers coming in, after having 
paaaed the inspection required by the Immigration officers, 
pass through the building and, by means of a door at the north­
east comer thereof, on to Church street in Fort Frances.

Church street is one of the main streets of the town and leads 
westerly from the business portion thereof in the direction of the 
Immigration office, before reaching which it crosses, approximately 
at right angles, the railway tracks which lead to and cross the rail­
way portion of the bridge. Carriage traffic and foot-passengers 
from the Canadian to the Minnesota side pass westerly aloug 
Church street, crossing the railway tracks and then turning to the 
left on the portion of the bridge reserved for that class of traffic. 
At the Canadian end of that part of the bridge, there is a gate 
across the driveway, which is usually kept closed, except when 
required to be opened for the passage of vehicles. Persons 
approaching the Immigration office by way of Church street are 
thus required to cross the railway tracks, and then into and through 
the Immigration office on to the fortway of the bridge.

Walsh, so far as it appears, had not, previous to the night of 
the 21st March, 1917, crossed into Canada by means of this bridge, 
and it is in evidence that the Immigration officers told him, when 
he was passing through the office into Fort Frances, that on his 
return he must again pass through the office in order to reach the 
footway on the bridge. There is no gate or other barrier across the 
railway tracks at or to the south of the line of Church street, 
or at the entrance to the railway portion of the bridge.

On the morning of the 22nd March, 1917, Walsh’s dead body 
was found on the ice in the canal beneath the railway bridge, at a 
point about 40 or 50 feet from its Canadian end, which according 
to one witness is aliout (10 feet from Church street. From the 
time he passed out of the Immigration office on his way into Fort 
Frances, it is not in evidence that any person saw him; there 
was nothing to suggest how he came to be on the ice or by what 
means he reached that place, except footprints upon the snow on 
the tics or flooring of the bridge, traceable from the northerly 
(or Canadian) end of the bridge along the briilge for some distance, 
then turning to the left and somewhat to the north as if about
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to retrace his course, when they disappeared just over the place 
where his body was found on the ice.

At the sides of the railway tracks upon the bridge near the end 
of the ties there were openings sufficiently large to permit of a 
body passing through.

On that general statement of facts, the case went to the jury.
The defendant company was incorporated by statute (Domin­

ion) 4 & 5 Edw. VII. ch. 108, with power to construct, maintain, 
and operate a bridge with the necessary or proper approaches and 
terminal facilities over the Rainy River from a point in or near 
the town of Fort Frances, in the Province of Ontario, to a point 
in or near the town of International Falls, in the State of Min­
nesota, and to construct and arrange the bridge for the passage of 
pedestrians, cars and vehicles, and for general traffic purposes, and 
to lay tracks or the bridge and on its terminal property in or near 
the said towns for the passage of railway and other cars, and to 
charge tolls for the passage of cars, vehicles, pedestrians, and gen­
eral traffic over the bridge, approaches, and terminal property, or 
for the use thereof.

Ry sec. lti of the Act, it was declared that the companies 
Clauses Act shall not apply.to the company; and, by sec. 17, 
certain sections of the Railway Act of 1903 there specified were 
made to apply to the works and undertaking of the company, so 
far as applicable and except as they were extended, limited, or 
qualified by the Act of Incorporation, it lx*ing also declared that 
wherever in the sections so made applicable the word ‘‘railway” 
occurs, it shall, for the purposes of the Act and unless the context 
otherwise requires, mean the said bridge.

At the trial, the jury in answer to questions found that Walsh's 
death was caused by negligence of the defendant “by not comply­
ing to order of Commission in not putting gates across tracks and 
watchman to guard them day and night and not putting grates 
over openings at end of ties;” they also found that Walsh was not 
guilty of contributory negligence.

From the language used by the jury, the order of the Com­
mission mentioned in these answers of theirs evidently had refer­
ence to an order of the Dominion Railway Board of the 12th 
January, 1912, by which leave was granted to the company to 
construct and operate its bridge and railway across Church
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street ; the company to file new plans for the approval of an engineer 
of the Board shewing road allowances Wf feet wide at the approach 
of the traffic bridge . . . the crossing to lie protected by gates 
installed and maintained by the conqianv and operated both day 
and night; and to another order of the Board of the 8th March 
1915, by which, after reciting that it appears that there is to be a 
re-arrangement of the tracks at the point in question, it was ordered 
that pending the re-arrangement the International Bridge Com­
pany be and it was thereby directed to appoint day and night 
watchmen to protect the said crossing; plans of the proposed 
re-arrangement of tracks to tie submitted for the approval of tin 
Board within 30 days from the date of the order.

It was stated by counsel, in the course of the trial, that tin 
arrangement never was carried out. The crossing which, by the 
order of the 12th January, 1912, was ordered to be protected by 
gates, was the crossing of Church street by the railway tracks, so 
that persons travelling on that street and desiring to cross over 
the railway tracks intersecting Church street would be protected 
against danger from passing trains or ears. The learned trial 
Judge, appreciating this, in his charge adopte I as true the state­
ment that had been made that, if \here were gates there, they 
would not be across the railway track, and he stated that such gatc- 
were not intended to wall off the end of the bridge. On the jury 
returning their answers, as above, to the questions, the learned 
Judge pointed out to them that it was not clear to him what the 
meant by "putting gates across the tracks," and he added; "Bv 
'across the tracks' I would mean putting a gate across the railway 
As I understand it, the Commission ordered them to be put along 
the side of the railway ... I am not saying that that is not 
the way you ought to answer—that may be perfectly correct—but 
take it to your room and consider it." The jury did further con­
sider and then stated that the defendant's negligence was in “not 
complying to order of Commission in not putting gates acres» 
street and watchman to guard them day and night and not putting 
grates over openings at end of ties."

On the findings in this amended form, judgment was given 
in the plaintiff's favour for 15,000 assessed by the jury.

The defendant’s negligence as so found was thus confined to 
two separate and distinct acts of omission: (1) not complying with
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the order of the Board to put gates across the street, and watch­
men to guard them day and night ; and (2) not putting grates over 
openings at the end of ties; by which was manifestly meant the 
openings at the ends of the ties upon the railway bridge. There is 
no question of negligence1 arising from failure to place and maintain 
a gate or other harrier across the tracks themselves, if indeed such 
failure could lie taken under the circumstances to constitute 
negligence; there is no finding against the defendant in that nrgard. 
What the jury evidently had in mind was that, having lx*en ordered 
by the Railway Board to erect and maintain gates across the street, 
for the purpose, o doubt, of preventing i^rsons proceeding along 
the street from continuing their course across the tracks when 
trains or cars were running upon or approaching the i»rt of the 
tracks upon the street, and having failed to do so, and consequently 
there being no watchmen to guard them, the defendant was, under 
such circumstances, properly chargeable with negligence towards 
a person who made his way along the railway tracks outside of and 
beyond the street, and was there injured. When one considers 
the purpose of the order, it would not lx* reasonable to expirt that 
the gates would lx* lowered, except when trains were passing over 
or approaching the street.

There is no evidence that, on the night Walsh met with his 
death, any train or cars crossed Church street, or that, even if 
gates had been installed, there was on that night any occasion for 
their lx*ing lowered or closed. It has lx»en suggested, however, 
that, had there lxx»n a watchman, he might have prevented the 
deceased from turning off the street on to the railway tracks, ami 
that this affords justification for the finding against the defendant.

Assuming that a watchman had been stationed at the crossing 
in compliance with the order of the Railway Board, his duty would 
have l>ecn confined to carrying out the purjKises of that order by 
protecting persons travelling on Church street against danger 
from trains running upon the street; there would have Ix-en no 
duty upon him to do something not contemplate! by the order. 
How then can it lx* reasonably urge! that the defemlant was 
guilty of a breach of duty based on non-compliance with the order, 
for an occurrence resulting from something against which the order 
was not intended to protect?

Where a duty is created by a statute for the purpose of prevent-
40-45 D.L.H.
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in* n mischief of a particular kind, a person who, by reason of 
another’s neglect of the statutory duty, suffers a loss of a different 
kind, is not entitled to maintain an action for damages in respect of 
such lose: Underhill on Torts, 7th Kng. (1st Canadian) ed., pp. 17 
and 48, citing (lorris v. Scoff, L.R. 9 Ex. 125.

In the (lorris case the defendant, a shipowner, undertook to 
carry the plaintiffs' sheep from a foreign port to England. On the 
voyage some of the sheep were washed overboard by reason of the 
defentlant’s neglect to take a precaution enjoined by an order of 
the Privy Council, made under the authority of the Contagious 
Diseases (Animals) Act, 1869, sec. 75, and the Court held that the 
object of the statute and the order being to prevent the spread of 
contagious diseases among animals, and not to protect them 
against perils of the sea, the plaintiffs could not recover. In his 
reasons for judgment, Kelly, C.B., at p. 128, says:—

"If, therefore, by reason of the precautions in question not 
having been taken, the plaintiffs had sustained tluit damage against 
which it was intended to secure them, an action would lie, but 
. . . when the damage is of such a nature as was not contem­
plated at all by the statute, and as to which it was not intended to 
confer any lienefit on the plaintiffs, they cannot maintain an 
action founded on the neglect.” And he gives the illustration of 
the principle in tlie case of a breach of a duty imposed upon n 
railway company to erect a gate on a level crossing and to keep it 
closed except when the crossing is being actually and properly 
used, the object of the precaution lieing to prevent injury to ani­
mals or vehicles upon the line at unseasonable times, and where 
by reason of such breach of duty an injury ensues to a passenger, 
an action will lie against the railway company, liecause the inten­
tion of the legislature was that, by the erection of the gates and by 
their being kept dosed, individuals should be protected against 
accidents of that description.

And at pp. 129 and 130:—
“Ieioking at the Act, it is perfectly clear that its provisions 

were all enacted with a totally different view" (that is, not with 
the view to protecting property from lieing washed overboard or 
loss by perils at sen); "there was no purpose, direct or indirect, 
to protect against such damage; but, as is recited in the preamble, 
the Act is directed against the possibility of sheep or cattle being
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exposed to disease on their v iv to this country . . The
damage complained of here is something totally apart from the 
object of the Act of Parliament, and it is in accordance with all the 
authorities to say that the action is not maintainable.”

And Baron Pollock (at p. 131) says:—
“Suppose, then, that the precautions directed an» useful and 

advantageous for preventing animals from being washed over­
board, yet they were never intended for that purpose, and a loss 
of that kind caused by their neglect cannot give a cause of action.”

All this has application as well to the effect of the finding against 
the defendant of negligence “in not putting gratings over openings 
at the end of ties,” in so far as that finding is based on any statu­
tory duty imposed ujnm the company.

By sec. 180 of the Railway Act of 1903 (3 Edw. VII. ch. 58):—
“No company shall run its trains over any canal, or over any 

navigable water, without having first laid, and without maintain­
ing, such proper flooring under and on l>oth sides of its railway 
track over such canal or water, as is deemed by the Board sufficient 
to prevent anything falling from the railway into such cana. or 
water, or upon the boats, vessels, craft, or persons navigating such 
canal or water."

By the defendant's Act of Incorporation, this section is made 
to apply to it. The prohibition is against running trains over any 
canal or other navigable water without providing the protection 
there required “to prevent anything falling from tin* railway into 
such canal or water, or upon the boats, vessels, craft, or persons 
navigating such canal or water.”

Manifestly the object of the section was the protection of per­
sons or property Iwneath the railway tracks from danger of any­
thing falling from the tracks, and not the protection of anylxxlv 
who might happen to lie upon the tracks. Particularly is this so 
in the case of tracks upon a bridge which was not intended for use 
hv foot-passengers—where this use was confined altogether to 
the passage of trains, and where f<x>t-passengers to whom there 
was no invitation either express or implied hail no right to lie. 
The purpose of this legislation was not the protection of persons 
situate as A’alsh was and in the circumstances under which lie 
met his death; no statutory right was imposed upon the defendants 
to protect him (Garris v. Scott, supra).
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Nor am I aware of any rule of law, outsid of statutory obliga­
tion, by wliieh the defendant ean lie held liable under the circuni- 
■tances of this eaee. If, a* it hae lieen assumed, the deceased was 
on his way to recross from Fort Frances to the Minnesota side, 
his way—the usual way of foot-passengers—was along t'hureh 
street to the Immigration office, by passing through which hi-would 
reach the footway on the bridge.

Karlier in the evening it was drawn to his attention that this 
was the proper way to return. If there was any invitation from the 
defendant, either expressed or implied (there is no evidence of 
express invitation unless the direction given him by those in till­
in'migration office amounted to it), it was to enter upon their 
property in the usual way from Church street through the Immi­
gration office.

There is no finding that there was want of proper lighting or 
that it was an unsafe or an unsuitable way for him to travel. 
There is the evidence of Dr. Moore, called by the plaintiff, “that 
the place is very well lighted towards the Customs house" (by 
which I take him to mean the building referred to elsewhere as the 
Immigration office) “and that it is lighted from every way, the 
windows, the bridge and the streets."

The defendant having provided a safe and suitable way for 
foot-passengers to pass fmm the public street to the traffic portion 
of the bridge, I am at a lose to understand how an invitation can 
be implied to one desiring to cross by means of the foot-bridge, to 
go upon any other part of the defendant’s property clearly not 
intended or suitable for that class of traffic. For all that appears, 
the deceased had no good reason for departing from the recognised 
way provided for foot-passengers, and his presence on the railway 
portion of the bridge was an act of trespass.

The circumstances in ll’offcer v. Midland l{. Co., 2 Times L.K. 
450—cited on the argument—were much mon- favourable to the 
plaintiff's case in that action than an- the pn-sent circumstances 
to the present plaintiff; and the judgment then- was in favour of 
the defendants.

In any view of the matter, I am of opinion that the findings of 
the jury do not support the venlict in the plaintiff's favour.

The appeal should be allowed and the action dismissed—both 
without costs.

Appeal allowed
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REX v. CHURTON.
Hritwh Columbia Court of Appui, Macdonald. C.J.A., Cailitur, MrChdiip 

and KberU, JJ.A. February II, 1919.

Jury (f 11 A—fl#)—-Criminal trial—Peremptory <hai.len<ik by Crown
or Jt'KOKH WHO H AU BEEN STOOD ASIDE WHEN PANEL PIMHT (ALLEU—
Sec. ÎK2H Criminal Cobe—Accused uepkivku or right given by 
law—New trial.

The peremptory challenging by the Crown of jurors who had been 
stood aside when the panel wan firm called, upon their being called a 
second time, instead of allowing cause why they should not lx> sworn, as 
provided by a. 1128 of the Criminal ('ode, deprives the accused of a right 
given by law. and entitles him to a new trial, notwithstanding a. 1019.

Appeal by way of statut I caw* and a|>|M*al front the refusal of 
Macdonald, J., to state a further case of January 14th, 1919. 
New trial ordered.

Loire, for ap|N*llant, prisoner; Brandon, for ( *mwn, n*s|8nident. 
Macdonald, C.J. A. (dissenting);—On the hearing of this appeal 

we dismissed the motion made on liehalf of the prisoner to direct 
that other questions not stated by the judge should Ik* submitted 
for the opinion of tin* court. The only question, therefore, now 
liefon* us is the one stated, which is founded on tin* following 
facts: The list of jumrs was first called and gone through, and in 
the process several jurymen were at the instance of the Crown 
directed to stand aside. A complete jury not U-ing obtained, 
the list was gone through a second time, when the Crown, not 
having exhausted its right of peremptory challenge, so challenged 
a numlier of jurymen, but not in excess of the number of |ier- 
emptory challenges allow ed by stat ute. There were not a sufficient 
number of jurymen left to complete tin* panel and tales were 
summoned pursuant to s. 939 of the Criminal ('ode. No objection 
was taken by prisoner's counsel to the said challenges until after 
trial and conviction of the prisoner.

The first question is very inaptly stated, but the point involved 
and argued is this: Was it open to the Crown in the circum­
stances detailed alxtve to challenge |x*rvmptorily on the second 
|K*rusal of the panel?

We were referred among other cases to Morin v. The Queen 
(1890), 18 Can. 8.C.R. 407; and Keg. v. Boyd (1890), 4 Can. Cr. 
Cas. 219. Neither of them is quite in point and .Morin v. The 
Queen is earlier than s. 928 of the Code, but the question involved 
in this appeal is touched on of- *er.

Ritchie, C.J., at p. 421, said:—

72.»
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Having been gone through, and a jury not secured, the clerk proceeds to go 
over the panel a second time when the right of the Crown to require jurors to 
stand uside ceased, and the Crown was bound if its officers sought to perfect 
its challenge to do so by shewing some good and sufficient cause or to challenge 
peremptorily if the peremptory challenges were not exhausted.

Strong, J., at p. 429, said:—
I am of opinion that this ruling (namely, to stand jurors aside a second 

time) having regard to s. 104 of the Criminal Procedure Act, which limits the 
right of the Crown to order jurors to stand aside only until the panel has 
been once gone through, was substantially an allowance of eleven peremptory 
challenges (eleven being the numl>er stood aside the second time) and there­
fore the Crown not having the right to challenge peremptorily that number 
of jurors, the objections to more than four of those jurors were unwarranted 
by law and consequently the court erred in allowing them.

And Patterson, J., at p. 400, said:—
But when the panel has been gone through and the power to cause a juror 

to stand aside in place of shewing cause for challenging him is asserted a 
second time, what is done is not easily distinguishable in its effect from a 
peremptory challenge, and is not warranted by the authority of any English 
decision or (beyond the number of four) by s. 164. The first four of the 
eleven might perha|« be held in this view to have been properly excluded 
from the jury as being peremptorily challenged, but the other seven should 
not have been set aside except for cause.

Gwynne, J., thought that oven on the facts of that case what 
was done was only an irregularity and was, in the absence of 
prejudice to the prisoner, though objected to, not grotind for 
interference. The proposition of law submit ted to us by counsel 
for the prisoner, and the only one which he put forward, amounts 
to this, that if the Crown officer neglects to use his right of per­
emptory challenge while the jury list is I icing perused t he first 
time he loses it, and when the jurors are called a second time the 
Crown’s only right is to challenge for cause.

The prisoner's counsel relies upon s. 928 of the Criminal Code. 
In England, the Crown had long been deprived of the right of 
peremptory’ challenge and the practice grew up of ordering, at the 
instance of the Crown, jurors to stand by until it could lie seen 
whether a jury could l>c got without calling upon the ( 'rown to shew 
cause of challenge.

When an attempt was made to go further than to order jurors 
to stand by the first tin e and stand them by a second time, the 
right was denied and the law so settled was, I think, that intended 
to le expressed by s. 928 which is a codification of the then existing 
practice in England and, so far as challenges for cause were con­
cerned, in Canada as well.
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The right to challenge four jurors peremptorily is expressly B*( ; 
given to the Crown in Canada and, according to the well-settled <\ A. 
practice, a challenge could always Ik* made at any time before the pKX 
juror came to the book. Is s. 928 to Ik* read as, by implication, .. *'■

. . 1 • • 1 . , . .... ' HVKTON.taking away this right or modifying this practice: I think not.
Rut if what is complained of was not according to law, then I MT<j°v,d' 

am of opinion that no sul>stantial wrong or miscarriage was thereby 
occasioned and lienee applying s. 1019 of the Code, a new trial 
should not lie ordered.

It will lie noted that the proviso in this section is indicative 
of its applicability to the fai ts of this case. It shews that parlia­
ment hail challenges in mind when the section was enacted and 
made particular exception, from the application of the section, 
of any challenge for tlie defence improperly disallowed. It is, 
therefore, I think evident that the section may Ik* invoked as I have 
invoked it, where challenges other than of the description men­
tioned in the proviso are complained of.

That no sulratantial wrong was done to the prisoner here is 
]K*rhaps Itest evidenced by the fact that her counsel made no 
objection at the time to what he now complains of. While 
failure to object is not necessarily a ground for refusal to consider 
the merits of the question raised in the appeal, vet it is a mistake 
to suppose that the court will, as a matter of course, sustain 
objections made for the first time in the appeal, or where there has 
lx*en failure to make the objection at the proper time when the 
fault could have'lieen remedied. The prisoner tcM>k her chance of 
conviction as well as acquittal with the jury as sworn, and ought 
not, on the facts of this cast*, now to Ik* heard to complain.

The first question should Ik* answered in the negative, which 
means that the Crown prosecutor was not, on the facts stated,
Ixmnd to shew cause for his challenges; that they were rightly 
treated as good peremptory challenges.

The second question should Ik* answered in the affirmative.
(iallihek, J.A.:—Mr. Lowe asks that the trial judge Ik* GaiiiLer.j.a. 

directed to state a case on ti different grounds, all of which were 
considered and disposed of against his contention.

The case as stated by the trial judge was then proceeded with.
The points reserved were :—

1. Should the Crown proaecutor, after the panel Imd been exhausted by
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challenges and direction» to stand by then have challenged each of the said 
jurymen who had been directed to stand by (with the exception of the one 
of said jurymen challenged by counsel for the prisoner) as each of said jury­
men were then called to lie sworn and shewn cause why they should not be

2. Was the jury properly constituted?
Tin* second ground depends, of course, upon the answer to 

No. 1.
Wlien the entire jury panel was called by reason of challenges 

and standing aside by the Crown sufficient jurymen were not 
sworn to form a jury.

On those who had lieen stood aside !>eing called a second time, 
one was challenged by counsel for the prisoner, anti the other four 
were challenged peremptorily by the Crown.

It is admitted that the Crown had its four peremptory chal­
lenges left, but it is contended that once having lieen stood aside 
they were not the subject of peremptory challenge, and could only 
be challenged for cause.

In the case of The Queen v. Morin, 18 Can. S.C.R. 407, where 
this question was discussed by the judges, we find Ritchie, C.J., 
at p. 421, using these words:—

If we look at the practice in Kngl md, a» to the effect of desiring jurors to 
Ht ami aside, or that in the province» previous to the passing of tliis statute, 
so far as my experience extends and as 1 can discover, the practice lias la-en 
entirely consistent, namely, that the panel shall be gone through, or perused 
as it is termed, once on which calling or |ierusal it was the privilege of tIn- 
Crown to require jurors to stand aside until the list shall lie gone through 
Having l>een gone through and a jury not secured, the clerk proceeds to go 
over the panel a second time when the right of the Crown to require jurors to 
stand aside ceased, and the Crown was bound, if its officers sought to perfect 
its challenge, to do so by shewing some good and sufficient cause or to chal­
lenge |ieremptorily if the (leremptory challenges were not exhausted.

And Strong, J., at 428:—
It remains to be considered whether the decision of the learned judge ul 

the trial in sustaining the objection of the counsel for the Crown to eleven of 
the jurors who had on the first calling over of the panel been ordered by the 
Crown to stand aside was erroneous in law. 1 am of o|iinion that this ruling, 
having regard to s. 164 of the Criminal Procedure Act, which limits the right 
of the Crown to order jurors to stand aside only until the |ianel has been 
once gone through, was substantially an allowance of eleven peremptory 
challenges, and therefore the Crown not having the right to challenge peremp­
torily that numlicr of jurors, the objections to more than four of those jurors 
were unwarranted by law and consequently the court erred in allowing then.

And Patterson, J., at 400:—
But when the panel has been gone through and the power to cause a 

juror to stand aside in place of shewing cause for challenging him is asserted
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a second time, whut is done is not easily distinguishable in its effect from a 
peremptory challenge, and is not warranted by the authority of any l'".nglish 
decision or (beyond the number of four) by s. 104. The first four of the
eleven might, )ierha)w. be held in this view to have been properly excluded Ki.x 
from the jury us lieing peremptorily challenged. but the other seven shmdd _ »’•

Hix

mit have been set aside except for cause. 11,1 11 lux
An<l in England we find the rights of the accused summed c.etiih.r. j a 

up in these words in Blackstone’s Commentaries, vol. 4, star p. 353, 
dealing with the rights of the prisoner as to challenge:—

Vpon challenge for cause shewn, if the reasons assigned prove insutlicicnt 
to set aside the juror, |icrha|w the bare questioning his indifference may some­
times provoke a resentment, to prevent all ill consequence# from which the 
prisoner is still at liberty, if he pleases. |iercmptorily to set him aside.

The statute of 33 Kdw. I. s. 4, denied the right of peremptory 
challenge to the King, hut under our own Criminal Proeedure Act, 
which was in force when The Queen v. Morin was decided, the 
Crown had the right to challenge four peremptorily.

I think then in view of what 1 have above set out I am justified 
in concluding that, at all events prior to the passing of our ( Timinal 
('ode in 1892, what was done in the case liefore us would Ik1 in 
accordance with law.

There was, however, introduced into our Judicature Act, s. 928 
which is as follows:—

If, by ch dlcngcs and directions to stand by. the panel is exhausted with­
out leaving a .officient number to form a jury, those who have been directed 
to stand by shell be again called in the order in which they wen* drawn, and 
shall hi* sworn, unless challenged by the accused, or unless the prosecutor 
challenges them and shews cause why they should not In- sworn: Provided 
that if before any such juror is sworn other jurymen in the panel liecome 
available the prosecutor may require the names of such jurymen to l>e put 
into and drawn front the box in the manner hereinbefore prescribed, and 
such jurors shall be sworn, challenged or ordered to stand by, as the case may 
be, before the jurors originally ordered to stand by are again called. SS-M 
Viet., c. 29. s. (917

The purticulur words are “Those who have been directed 
to stand by shall lie again called in the order in which they were 
drawn and shall be sworn unless challenged by the accused or 
unless the prosecutor challenges them and shews rouse why they 
shouhl not be sworn. ”

Is the effect of this section to prevent the Crown challenging 
peremptorily any juror whom they have asked to stand aside.
In effect that section seems to me to mean that when such juror is 
called a second time he shall lie sworn— unless one of two things
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happens—/>., 1, he is challenged by the accused, and 2nd, unless 
the prosecutor challenges him and shews cause why he should not 
l>e sworn.

But the Crown prosecutor submits that, assuming this to l>e so, 
s. 1019 of the Code and sub-s. 3 of s. 020 meet the objections 
raised.

S. 1010 as affecting this case is:—
No conviction shall be set aside nor any new trial directed although it 

appears . . . that something not according to law was done at the 
trial . . . unless, in the opinion of the Court of Appeal, some substantial 
wrong or miscarriage was thereby occasioned on the trial.

Now what was done not according to law here was the per­
emptory challenging of jurors who had Iteen stood aside by the 
Crown when the panel was first called upon their l>eing called a 
second time instead of shewing cause why they should not be 
sworn.

It might lx* that the Crown had they proceeded to shew cause 
in the case of the 4 peremptorily challenged would have failed, 
and that these jurymen would then have to be sworn.

At all events, the accused was deprived of a right which the 
law gave her to have the competence of these jurors tried in a 
certain way by the Crown.

Of course, had the Crown challenged these jurors peremptorily 
when first called the result as it turns out would have l>een the 
same, viz., that the prisoner would have tieen tried by the same 
jury which actually did try him. This, however, is not a sufficient 
answer.

The deprivation to the accused under the explicit words of the 
statute seem to me to go to the root of the matter, to the very 
constitution of the jury, and if the jury is not properly constituted, 
I think we cannot say a substantial w rong has not been occasioned 
to the accused on the trial.

As to s. 929 (3) that can only be applicable in so far as the 
sections are directory, and if I am right in the view just expressed 
would be no answer to the objection taken here.

I would answer the first question in the affirmative, and the 
second question in the negative.

There should be a new trial.
McPhillips, J.A.:—This reserved case stated by Macdonald, 

J., for the consideration of the Court of Appeal raises a very
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important point which is fundamental in :ts nature. The question * ;
in effect is—whether the court which tried the prisoners was the A.
constitutional tribunal called for under the Criminal Code, or qKX 
whether the court, as constituted, can l>e said to have been without *’•
. ..... .... ( HÜKTON.
junsdiction, i.e.} coram non juaicc: -----

It would appear that the entire jury panel was for a first time Ml 1 hlllip*'J,A' 
called over and the Crown stood by five of the number called 
when by reason of challenges and directions to stand by the panel 
was exhausted, without leaving a sufficient number to form a jury.
Then those of the panel who had been stood by were again called 
and from out of the five four challenges were exercised by the 
Crown, without shewing cause why the.v should not be sworn.
In my opinion, error in law took place in this procedure. It is 
only necessary to read s. 928 of the Criminal Code to see that this 
course was a (bourse in plain contravention of the enactment.
S. 928 reads as follows:—(See judgment of Galliher, J.A.)

It wus held in The King v. Bar sal ou (1901), 4 Can. Cr. Cas. 343 
(see head-note) that :—

A direction to ft juror to “stand by” at the instance of the Crown is in 
substunce a deferred challenge for cause and cannot be made after the juror 
has. by direction of the Clerk of Assize, taken the book to 1hi sworn.

At p. 345, Wiirtele, J., said:—
The direction to stand by is practically a challenge for cause, and such 

being the case, the order to stand by must be given at a time when a challenge 
could be made.

Now it is true the Crown has the right to four peremptory 
challenges, but this right does not extend to challenging per­
emptorily those already stood by. As to those, the Crown is 
under the statutory obligation to shew cause. The words of the 
section are:—

Those who have been directed to stand by shall be again called in the 
order in which they were drawn and shall be sworn unless challenged by the 
accused or unless the prosecutor challenges them and shews cause why they should 
not be sworn.

If what was done was not the selection of a jury in accordance 
with the law, from and out of the panel, a right the accused person 
had, save where necessity required the ordering of a tales, the 
error in law is fundan:entai (see Duff, J., in Anderson v. S. Van­
couver (1911), 45 Can. S.C.R. 425, at 44ti), and it cannot be said 
that by reason of s. 929 (3) of the Criminal ('ode the validity of the 
trial remains unaffected, the error is not merely one of failure
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to comply with directory provisions. In the present case, a tales 
was ordered and the accused was tried by a jury not from and out 
of the panel, but with the intervention of unqualified jurors, 
Itecause of the action of the Crown in challenging peremptorily 
men from the panel who had already lieen stood by, not chal­
lenging them and shewing cause as required by the plain terms of 
s. 928 of the Criminal Code.

The peremptory challenges admitted in the present case, 
taking place when the jurors were called a second time and after 
t he panel had l>een exhausted, in effect, was the standing by of the 
same jurors a second time as the four peremptory challenges were 
exercised by the Crown against four of the men who had previously 
been stood by. I interpret the judgment of Ritchie, C.J., of 
Canada, in Morin v. The Queen, 18 Can. 8.C.R. 407, at 421, as 
deciding upon the law as it then stood (s. 164, c. 174 R.S.C. 1880), 
that when the entire panel was gone through a second time, there 
might lie peremptory challenges by the Crown where the chal­
lenges had not l>een exhausted upon the first calling over of the 
panel, but not to support that which was done in the present case, 
where, in pursuance of s. 928 of the Criminal (’ode, those who 
had Ixten directed to stand by only were again called. As the law 
now stands these men shall be sworn (note the express words) 
“ unless challenged by the accused or unless the prosecutor challenges 
them and shews cause why they should not be sworn.” The ratio 
decidendi of the judgments of Ritchie, C.J., and Strong, Fournier 
and Patterson, JJ., is unmistakably, and as applied to the present 
Criminal Code is incontrovertibly to the effect that what was done 
in the present case was error in law.

The accused had the inalienable right to have, as the jury to 
try the issues, those men whose names stood upon the panel 
(s. 929 of the Criminal Code) save where, as of necessity, a tales 
must be ordered (s. 939 of the Criminal Code) in the present case 
a tales was ordered but, in my opinion, it was not a proper case 
to so order. I would refer to the concluding portion of the judg­
ment of Ritchie, C.J., in the Morin case at pp. 425, 426, where he 
said:—

Willcs, .!., in Exchequer Court, 8 E. & B., p. 108, citing 4 Blackstone 
Com. 353: “The King need not assign his cause of challenge until all the 
panel is gone through, and unless there cannot be a full jury without the 
person so challenged, and then, and not sooner, the King’s counsel must shew



45 D.L.R.] Dominion Law Reports. 733

the cause or otherwise the juror shall be sworn.” I think, therefore, in this 
ease there was an assumption on the part of the officer of an unlimited right 
of challenging jurors without assigning cause. The object of the law cer­
tainly is to secure the prisoners a fair trial. How can this be accomplished if 
he is deprived of the privilege the law gives him in the selection of the juvx 
by whom he is to be tried?

1 take the liberty to adopt the language of Lord Campbell, C.J.. in 
Reg. v. liird (1851), 2 I)en. C.C. 94 at 219, where he says: ”1 should feel 
deep regret if a great offender were to oscujx* punishment, but the due admini- 
t rat ion of criminal justice requires that the forms «if judicial procedure should 
be observed, these forma are devised for the detection «if the guilty an«l for tin 
protection of the innocent."

In the present instance the objection taken is not raised on a mere tech­
nicality, bpt is that the jury to whom the prisoner shall be given in charge 
shall be legally selected, chosen and sworn, and that neither the Crown nor the 
prisoner shall have any a«lvantage or privilege other than those conferred by 
law; but when privileges are conferred by law they shall be rigidly respected.

Believing then as I do, that the prisoner has not ha«l a legal trial I cannot 
by mv voice semi him to the gallows. Hail I any doubt in the case, I should 
in favorem vita give the prisoner the benefit of such a doubt.

In considering the Criminal Code of Canada, it is instructive 
to note what Mr. Crankshaw, K.C., in his admirable work on the 
Criminal Code of Canada said in the 1st page of the introduction 
of the 4th edition (1915) as indicating the intention of parliament :—

It codific<l both the common and the statutory law relating to criminal 
matters and criminal procedure; but, while it aimed at superseding the 
statutory law. it did not abrogate the rules of the common law , these being 
retained, and loft available, whenever necessary, to aid and explain the 
express provisions of the Code and of statutes remaining unre|>ealod. or to 
supply any possible omissions or to meet any new combination of circum­
stances that may arise; so that, in this respect, all that elasticity which is 
claimed for the common law rules and principles of the old system is pre­
served for the system established by the Code.

It is right and proper and in accordance with natural justice 
that the prisoner should lx* given every protection, and that 
there should be, at all times, accorded to the prisoner a fair trial, 
and to effectuate this the statutory requirements must l>e com­
plied with and strictly followed, otheiwise there cannot be “due 
administration of criminal justice.” (Lord Campbell, C.J., in 
Key v. liird, supra.)

It is to be noted that in England the Crown has no peremptory 
challenge, whilst under the Canadian Criminal Code the Crown 
has four peremptory challenges (s. 933, Canadian Criminal Code). 
In vol. 9 of Hals, we find this stated, at p. 361:—

The Crow n hits no peremptory challenge in any case, but may challenge 
as the names are called over, and is not bound to shew cause of challenge
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B. < ’. until thv panel is gone through; a defendant on a charge of misdemeanour
C. A. or a defendant on a charge of felony whose peremptory challenges have been 

exhausted may follow the same course. It. v. Horne Tooke (1794). 25 State
Hex

Churton.

Tr. 1 at 25; /#r Eyre, C.ti. ; It. v. Frost (1839), 4 State Tr. (N.S.) 86, at 123; 
Mansell v. It. (1857), Dears. & B. 375; It. v. Blakeman (1850), 3 Car. & Kir. 
97; It. v. McGowan (1858) (not reported), cited in It. v. McCnrtie (1859),

MrPhillipp, 1 A. Il I. C.L.R.. 1SS, at 206.
I would «newer the first question in the «flinnative and the

Ebert*, J.A.

second question in the negative, and would consider the case one 
in which a new trial should l>e directed.

Ebektb, J.A., ordered a new trial. New trial ordered.

8 ASK. MASSEY-HARRIS Co. Ltd. AND GRAY-CAMPBELL Co. v. DELL.

C. A. Saskatchewan Court of Appeal, Lamont and Elwood, JJ.A., and Macdonald, J. 
ad hoc. March 20, 1919.

Interpleader (§ 11—20)—Examination for discovery—Questions and
ANSWERS OFFERED IN EVIDENCE—RULE 303 SaBK.—GOODS SEIZED—
Apparent possession—Onus of proof.

In an interpleader action after certain evidence had been given, counsel 
for the claimant offered in evidence questions and answers from his 
own clients' examination for discovery; these were objected to but were 
received. The court held that under rule 303 (Sank.), counsel for the 
claimant had no right to put in this evidence.

Where goods seized are at the time of the seizure in the actual or 
apparent jmisscssioii of the judgment debtor, the presumption is that the 
goods are his and the onus is upon the claimant to establish title thereto; 
where, however, the goods at the time of seizure are not in the actual or 
apparent possession of the execution debtor, the onus is u|>on the execu­
tion creditor to establish his right to seize them. The party iqum whom 
the substantial onus of proof rests should he made plaintiff in the issue.

Statement. Intkrplkadkr issue directed to try the question “whether 
at the time of the seizure by the sheriff the goods seized were 
the pVoiierty of the execution creditors as against the claimant? ” 
The execution creditors were made plaintiffs in the issue. The 
claimant is the wife of the execution debtor.

H. E. (Iro8ch, for plaintiffs, appellants.
J. F. Frame, K.C., for respondent.

Lament, J.A.
The judgment of the court was delivered by
Lamont, J.A.:—The procedure adopted on the trial of the 

issue was son ewhat out of the ordinary. The only witness 
called on behalf of the plaintiffs was the sheriff, who established, 
as the trial judge found, that he had made a seizure of certain 
grain on the south-east quarter—2-30-32-west 1st, under executions 
against the claimant’s husband by the plaintiffs. The sheriff
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also stated that he had received from the claimant's solicitor 
the following notice:—

I beg to advise you that Edith Florence Dell hits instructed me to write 
you regarding the seizure made by your officer of 50 acres of wheat and oats 
seized on the 8.K. ’t 2-30-32-w.l. The priqierty in question is owned by 
James Brown of Portage la Prairie. Mrs. Dell has a lease from Mr. Brown 
for five years commencing from the 14th of October, 191(1. She has broken 
up the land and has financed the seeding of it and done or paid for all the 
work which has been required for harvesting the said crop. Will you kindly 
notify the solicitors for the execution creditors ( iray-Camphell Co. Limited, 
and advise them of this claim?

J. G. Banks.
At the close of the sheriff's evidence, counsel for the plaintiffs 

put in certain questions and answers from the claimant’s exam­
ination for discovery, and he also put in certain questions and 
answers from an examination of the execution debtor which had 
been taken in aid of execution in the action between the plaintiff 
the Massey-Harris Co. and himself. The plaintiffs then rested 
their case.

Counsel for the claimant then offered in evidence questions 
and answers from his own client’s examination for discovery. 
These were objected to, but were received. He also put in certain 
questions and answers from the examination of the judgment 
debtor in aid of execution. No other evidence was given at the 
trial.

The district court judge in his judgment says, that he read 
all of both examinations above referred to, and he gave judgment 
in favour of the claimant. The plaintiffs appeal on the ground 
that counsel for the claimant was not entitled to put in or have 
received in evidence any part of his client’s examination for dis­
covery unless the same was explanatory of some portion put in 
by the plaintiffs, and then only when the same was directed by 
the trial judge to form part of the evidence. They also contended 
that no portion of the examination of the judgment debtor in 
aid of execution should have l>een received on liehalf of the claimant.

I agree with counsel for plaintiffs that counsel for the claimant 
had no right to put in evidence on l>elialf of his client questions 
and answers from her examination for discovery.

Rule of Court 303 provides that one party may use in evidence 
any part of the examination of the opposite party. No part of 
such evidence can l>e used on behalf of the party examined unless 
the judge on looking at the whole examination is satisfied that
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the part put in should not lx? used without certain other parts 
lx»ing read along witli it and directs that such other parts shall lx* 
put in.

Whether either party to these proceedings was entitled to 
read in evidence any part of the examination of the judgment 
debtor taken in aid of execution is a question which it is not 
necessary, in my opinion, to determine, because, if we assume 
the plaintiffs to lx* entitled to put in evidence the portions which 
were in fact put in on their lxdialf, these portions, together with 
their other evidence, fall far short of establishing that they were 
entitled to seize the grain. Their evidence dm* establish that 
the executor debtor worked 24 days at the seeding of the crop 
on the said quarter section, and 9 days during harvest and 4 
days during threshing; but it d<x»s not shew who was the owner 
of the land or in occupation thereof, nor (lex's it shew the «capacity 
in which the execution debtor did the work above mentioned, 
whether as agent or servant of the owner or occupant or on his own 
Ix'half. Neither does it shew that the grain seized was, at the 
time of tin seizure, in his apparent possession. Counsel for the 
plaintiffs realizing this difficulty argued that, no matter what the 
form of the issue might lx», the onus was on the claimant toestahlish 
her right to the grain.

I do not agree. I have always understood the rule to lie 
that the party upon whom the substantial onus of proof rests 
should lx» made plaintiff in the issue; that, where the goods 
seized are, at the time of the seizure, in the actual or apparent 
possession of the judgment debtor, the presumption is that the 
goods are his, and the onus is upon the claimant to establish 
title thereto. Where, however, the goods at the time of the 
seizure are not in the actual or apparent possession of the execution 
debtor, the onus is upon the execution creditor to establish his 
right to seize them. This onus he can discharge by showing (1) 
that the gcxxls seized belong to the execution debtor, or (2) that 
they were l>efore seizure the property of the execution debtor and 
that he conveyed them to a near relative under suspicious cir­
cumstances, in which case the courts agree in placing the onus 
on the claimant.

The following authorities are instructive:—Doran v. Toronto 
Suspender Co. (1890), 14 P.R. (Ont.) 103; Hoyaboom v. (iruridy
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( 1893), lti P.R. (Ont.) 47; Farley v. Pedlar (1901), 1 O.L.R. 570; 
Young v. Spoffnrd (1010), 32 D.L.R. 202. 37 O.L.R. 003; A'w/# v. 
Smith (1915), 25 D.L.R. 355, 51 ( an. S.C.R. 554; Dickxw, v. 
Podersky (1918), 39 D.L.R. 584, 13 A.L.R. 110.

In thin latter caw*, the* Appellate Court of Allierta advocate 
the a<loption of a general practice by which the execution creditor 
will lie the plaintiff in the iwue in every caw», regardiez of w how- 
possession the goods arc» in at the time of the seizure.

The evidence put in on liehalf of .the plaintiffs does not show 
that the goods when w»ized were in tin* actual or apparent pos­
session of the judgment debtor or that they ever lielonged to 
him. The onus was, therefore, cm the plaintiffs to establish 
their right to w»ize the goods. This onus they failed to discharge, 
and for that reason they cannot succc»cd.

If we look at all the evidence admitted by the trial judge», it 
establishes that the claimant had a lease of the land on which the 
grain was grown ; thaï no one lived on the land; that the judgment 
debtor was a drayman, carrying on business in town, and was 
hired by his wife to work the 37 days which he did work upon the 
land, and that she paid him therefor. Had them* facts l»een 
established by proper evidence, the conclusion reached by the 
trial judge could not Ik» successfully contested. As it is, the 
claimant succeeds lieeauw» the plaintiffs have not shewn that 
they were entitled to seize the grain.

The appeal should Ik* dismisw»d with costs.
.4ppeal dix mi sued.
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MEMORANDUM DECISIONS.
Memoranda of lose important Cases disposed of in superior and appellate Courts 

without written opinions or upon short memorandum deeisions 
and of selected Cases.

Re ESTATE of McBItATNEY.
Allurta Supreme Court, Stuart, J. March it, 1919.

Wills ({ I—3ti)—Widows HelieJ Act (Alta.)—Widow not 
remnny an much an under intestacy.]—Application by the widow 
for relief against the provisions of the testator's will under the 
Married Woman’s Relief Act (Alta. 1910, 2nd sess., c. 18).

M. Ii. Peacock, for applicant; C. T. Jones, K.C., for execu­
trices.

Stuart, J.:—There is no doubt that the condition precedent, 
necessary to establish jurisdiction, was shewn to exist, viz: that 
the widow had not received by the will as large a part of the 
estate as she would have received if he had died intestate. In 
fact, nothing at all was given by the will to the widow. But even 
treating what projierty she, at the time of his death, possessed in 
her own name as part of the estate and as having been given by 
the will, it is still not as much as she would have received by an 
intestacy. The will referred to the receipt of this property by 
the wife from the testator as I icing the reason why no other pro­
vision w as made for her. The widow in her evidence endeavoured 
to prove that this property had lieen acquired by the investment 
of her own money acquired from certain legacies and by her own 
earnings in keeping Isiarders. The husband, of course, was not 
available to tell his side of this matter.

The cross-examination of the widow tended, in my opinion, 
to cast considerable doubt upon the absolute correctness of her 
claim in its entirety, but, nevertheless, I see no reason to doubt 
that it was to some extent, and indeed to a large extent, through 
some little money she hail, and through her efforts in working and 
sating that the property in question was acquired. I am inclined 
to think that the husband would, if the full facts were known, be 
found to have contributed to some very considerable extent us 
well. Naturally, they would work together in such a matter, and
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no very strict record would lie kept of the exact source of the 
various payments even if the parties themselves could, even at 
the time, have told or decided with any approach to accuracy as 
to the real source thereof. This property consisted of six twenty- 
five foot lots on Second Avenue Last in ( 'algary, and is in close 
proximity to the ( ’hinese quarter. There are three frame houses, 
two of which are in fact occupied by Chinamen. The centre 
house is rented to the widow's married daughter. The furniture 
in this also lielongs to the widow. As thus furnished it rents for 
$25 a month. The other two houses rent for $20 a month each 
to the Chinamen. This is a total rental of $780 a year. The 
yearly taxes were said to he over $400. Insurance would also 
further reduce the net revenue. Two reliable valuators were 
called, one of whom valued this real estate at $6,800, of which 
$3,600 was for the land, hut he stated that the property if put up 
for sale could not now lie sold, and that he would not recommend 
a loan on the property at all. The other valued the land at 
$4,500 and did not mention a value for the buildings, as he had 
not gone inside. He said the property was desirable. In 1918, 
the land was assessed for $7,500 and the buildings for $1,525 as 
one-quarter of their value. The assessed value would, therefore, 
lx* $13,000, but in these days this is a very poor, indeed practically 
a useless guide, and strictly of course it is perhaps not evidence 
at all.

The widow received $930 as life insurance money and some 
expenses had to be paid out of this.

The general principle which I have always felt disposed to 
adopt in exercising the important, power and undertaking the 
grave responsibility given and cast upon the court by the Act 
under which this application is made is so to decide the matter as 
to leave the widow in at least as good a position as she was with 
respect to her maintenance and comfort when her husband was 
alive, so far as this can be done without unduly interfering with 
the rights given by the will to other persons who may have had 
also strong moral or legal claims upon the testator with respect 
to maintenance.

In the present case, the testator left the whole of his property 
to his sister Janet McGregor McBratney for her own use and 
benefit, adding the words “I have made ample provision for my
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wife by transferring to her certain real properties in the City of 
( algnry." He appointed the said sister Janet McGregor MeBrat- 
ney and another sister, Mary McBratney, as executrices of his 
will.

Although Janet McGregor McBratney was the sole Ix-ne- 
ficiary under the will she did not. in that capacity, oppose the 
present application. Mr. Jones stated that he was appearing for 
the executrices only in their capacity as such. The beneficial*), 
when giving her evidence, testified that she was opposing the 
application purely in her character as executrix and. as I under­
stood her, simply l>cenuBe she. as such executrix, thought it her 
duty to prevent, if possible, the declared last will of the deceased 
from being interfered with. It would, of course, only l>e an 
extremely cynical man of the world who would venture to suspect 
that any personal interest actuated the beneficiary in her opposi­
tion. The problem presented to me would, in reality, he much 
simplified by accepting unreservedly her statement that she is, 
so far as personal financial interest gcxw, quite unconcerned as to 
the result of this application. I think, indeed, that the state­
ment was at the time quite honestly made, hut am also inclined 
to think that it was due to a certain exaltation of moral feeling 
which is known to Ik* exhibited at times by persons of her, and 
her sister's, evidently stern rectitude of character. I shall take 
the lilierty, therefore, without cynical dislielief, of considering 
Miss McGregor as personally interested, to some extent at least, 
in the final destination of the deceased's property, and of attribut­
ing her opposition to the application to what was perhaps really 
only a sul>-consciou8 desire to protect that interest. But I may 
perhaps venture to observe that, although the legislature, possibly 
with some arrogance, may have dared to endow a supreme court 
judge with a limited power to interfere with the right of a living 
but mortal man to project his will into that part of the future 
which succeeds his death, and, while necessarily withdrawing 
physically from thift earthly scene, to leave that will still active 
and operating upon his property; nevertheless no one, even of 
those who criticize such interference by the legislature, has ever 
suggested that a testator, in making his will and giving his property 
to a named person simply without more, ever really intends to 
restrict the lilierty of action of that person with regard to the
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property, or, unless lie says so specifically, to prevent that jierson 
from doing whatever she or lie pleases with the property, when 
she or he gets it. So that it is not the sacred will of the testator 
that really prevents the present liencfieiary from doing what she 
pleases with the property and, if she really does not want it at all. 
from letting the widow of the deceased have it, or a large (Nation 
of it, when she seems, quite in contrast with the liencfieiary, to lie 
eager to secure it. There is proha lily no doulit that the opposition 
of the executrices is largely due to the fact that the present appli­
cant brought an action to declare the will null and void as having 
lieen made under their undue influence. I can easily understand 
how |M‘rsons of the high character and of the k<-en sense of honour 
(HissesNod by the executrices would deeply resent such an impu­
tation and would lie tempted to strike hack at whatever spot in 
the op|Ninent's armour might appear weak or exiMisnl. The trial 
of that action seems to have amounted to a hitter conflict lietwecn 
the parties, in which the relations existing lietwecn the wife and 
her husband were prolied to the uttermost, and in which mutual 
recriminations were freely indulged in lietwecn the sisters and the 
widow. Vpon the present application, these recriminations were 
renewed, though perhaps not pursued so far as liefore.

I do not know how the parties expected me to decide u|m>ii the 
real truth of these matters or upon what ground it was thought 
that they could possibly lie relevant. The mere fact that some 
lack of matrimonial harmony did exist is |Nirhaps a matter that a 
judge acting under the Act should lie informed of so that he may 
have at least an inkling as to the motives of the testator in making 
his will in such a way as to give the court under the Act jurisdiction 
to disturb it. But an attempt to make a decision as to where the 
blame rests for such a state of affairs is, in my opinion, I Kith futile 
and irrelevant. Indeed, I doubt if under this Act there is any 
necessity for leading evidence to suggest matrimonial discord. 
As a general rule, whenever a testator makes a will in such tenus 
as to give jurisdiction, and to force his widow to pray for relief, 
we may take it for granted, I think, that there was either open 
disagreement or secret dissatisfaction, whether justified or not, 
with the wife’s conduct on the part of the testator. And, as a rule, 
no amount of attempted post mortem scrutiny will ever reveal the 
truth. So that I would venture to deprecate in the most emphatic
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way the introduction of evidence of the character of much of that 
which was advanced in this case. As long as the widow is not 
excluded by the terms of the Act from making the application, I 
think the court should act on the assumption that the marriage 
relationships had shewn merely the average harmony and the 
average discord.

The estate of the deceased was valued in the probate papers 
at $25,740, but in this was included a number of horses valued at 
$7,000, which are claimed by the «laughter under a bill of sale and 
this dispute is, I understand, still undecided. The land of a ranch 
20 miles northwest of Calgary was valued at $14,400. There aie 
some vacant lots in Calgary and other smaller items of property. 
Probably, the value of the undisputed estate is as much as $18.000. 
Probably it is less than that. There are no encumbrances.

When he died the testator was earning $05 a month as an 
accountant, although in previous years he had, at times, received 
$80, and for a short time, I think, something over SI00. The 
ranch had lieen rented, so the applicant thought, at $40 or $50 a 
year. No definite evidence was given as to this, but I am con­
vinced that this property must have l>ecn able to yield the deceased 
a greater revenue than $4 or $5 a month, even if rented only for 
pasture land. In her affidavit opposing tin* present application, 
the l>eneficiary states that the deceased “made considerable 
moneys from various outside investments and speculations."

On the whole, 1 think it is not an exaggeration of the testator's 
position to suggest that, prior to the1 illness that led immediately 
to his death, he wras, quite aside from the property in his wife's 
name, able to secure an income of $100 a month. No doubt, out 
of this, he had taxes to pay in order to hold his property, but he 
was holding it, as all do, with the hope of ultimately getting a 
good price for it, and no doubt his wife was entitled to expert an 
increase of comfort when this was realized. What the wife had 
as her owrn, she still has as her own. Hut she has lost the addi­
tional means of support which the revenues earned or received 
by the husband afforded her. He, of course, himself shared in 
these, so that it would lx* placing her in a much lietter position as 
to sustenance and comfort than she was lx»fore the death, if 1 
were to give her anything that would yield her $100 a month, and 
that clear of all trouble or obligation. She is 51 years of age. and
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has no one but herself to support. The beneficiary is a lady of 
much education and ability and is able to command a good salary 
in the Provincial University. Aside from her own avowal of 
unconcern, to which I have referred, it does not seem that she is 
in grave need of any assistance from the deceased. She has also 
other property of her own.

In those circumstances, 1 do not think 1 am 1 icing too generous 
to the widow if I decide that the sum of $fi() a month ought to he 
secured to her in addition to what she can receive from her own 
property, which I gather is not more than $25 a month net, if it 
amounts to that. I do not think $85 a month is any too much 
for a woman to receive in these days for her sustenance and sup­
port. It may make her somewhat better off than she was with 
her husband alive, but in the absence of any infringement upon 
anything given to others gravely needing assistance, and having 
very much more moral claim thereto, I think the relief to lie 
extended to the widow, in this case, should go as far as I have 
indicated. Looking at the annuity tables, I find that it would 
cost $10,198 to purchase an annuity of $00 a month for the widow.

My judgment, therefore, is that next after debts and incum­
brances, and after the costs of the unfortunate litigation in the 
district court over the will, which 1 understand is quite large, the 
estate be charged with the sum of $10,198, or in case there may 
lie an error, with such sum as will purchase the applicant an 
annuity of $720 a year, payable half-yearly. The applicant may 
take this sum and buy the annuity or not as it seems best to her. 
The applicant s costs of this " ation will also be a charge 
on the estate prior to the charge for the sum I mention. The 
executrices, I think, should bear their own costs and not charge 
them upon the estate, except to the extent of what those would 
have been if an independent lieneficiary had opposed the applica­
tion, and the executrices had simply submitted to the judgment 
of the court. I think that is all the interest they had in the matter, 
qua executrices.
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FABRIE v. HEWELMAN.
Alberta Su/.re me Court, Width, J. April IS, 1919.

Landlord and tenant (§ I—1)—Verbal lea ne—Creation— 
PoHsemon by tenant—Termination.]—Application on originating 
notice for an order for the iiossession of certain lands owned by 
applicant.

F. C. Moyer, for plaintiff; F. K. Eaton, K.C., and T. H. Welle, 
for defendant.

Walsh, J.:—The plaintiff applies on originating notice for an 
order for the jxissession of certain lands owned by him. The 
admitted fact is that the defendant occupies the same under a 
verbal lease thereof for 3 years entered into between him and the 
plaintiff upon certain conditions, one of which was that the plain­
tiff was to have the use of one room in the house for the full tenu 
of the least1 and stable room and pasture land for 8 horses. This 
arrangement was made in April, 1918, and was to have lieen 
reduced to writing, but it never has l>een.

The plaintiff advances two reasons why he should now Ik* able 
to disjKïssess the defendant in the face of this arrangement. He 
says in the first place that as the defendant is not entitled to the 
exclusive possession of this land l>ecause of his (the plaintiff’s) 
right to the use of the room in the house and the stable room and 
pasture, what took place Itetween them does not amount to a 
lease, but is simply a license which has l>een terminated by his 
notice to quit. I think that the sul>stance of the transaction 
should Ik* looked at for the determination of the question of least; 
or license, and in suWance this is a least1 of the land with a reserva­
tion to the plaintiff of the room in the house and the stable room 
and pasturage, the effect of which is to give the defendant the 
exclusive right of occupation of the lands subject to these reserva­
tions. This objection therefore fails.

Then it is said that this is but a lease at will liecause it is not 
in writing. It is difficult to say from the material whether or not 
this is a lease which under the Statute of Lands must Ik* in writing. 
My impression is that it is not, but even if it is, I think that as the 
defendant took and still holds possession under it a perfectly good 
agreement for a lease has thereby l>een created, of which the 
defendant could compel specific performance, and, therefore, that 
he cannot be disjMissessed upon this ground.

The motion is dismissed with costs.
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WHITAKER v. RUMBLE.
Alberta Su/mine Court. .1 /auUatc Division, Horny. C.J., link and Sim­

mons, JJ. March 29. 1919.

Sale (§ III—45)—Sale of buxines*—Stock-in-trade—Mutual 
mistake in computing amounts—Mights and remedies of ftarties.)— 
Action to recover a certain sum included twice in statement of 
liabilities.

Frank Ford, K.C., for ap|>ellant ; ./. C. McDonald, for respond­
ent.

The judgment of the court was delivered by
Simmons, J.:—Plaintiff's action was to recover the sum of 

$322.22, on the ground that in the statement of liabilities assumed 
by the defendant under an agreement for purchase of plaintiff's 
store business including stock-in-trade and fixtures that by mis­
take this item had appeared twice, so that in the result the defend­
ant actually assumed $322.22 less in liabilities than was intended 
under the agreement.

The trial judge found that there was a mistake in the com­
putation of the liabilities assumed by the defendant as purchaser. 
He refused to grant relief by way of rectification on the ground 
that the purchase was for a lump sum. He also held that although 
the plaintiff and one Kidney, who took part in the negotiations, 
had agreed that the formal agreement should he subject to recti­
fication as to this amount if a mistake was substantiated, yet that 
the defendant had no knowledge of this reservation and that 
Kidney had no authority to make such a reservation on Udialf of 
the defendant and therefore the defendant was in no way bound 
by it.

Counsel at the argument asserted that the findings of the trial 
judge on the ground of agency were incorrect and should Ik* 
reversed. It was suggested by the court during argument that 
even accepting the findings of the trial judge, the plaintiff might 
l>e entitled to succeed if the amount of the liabilities which the 
purchaser assumed was a definite sum, and that if in this amount 
a sum had l>een added inadvertently which was not a liability, the 
defendant should not have the lienefit of it.

It is not necessary in this view of the case* to deal with the find­
ings of fact of the trial judge upon the question of agency.

The point raised at the argument Iwfore us was not suggested 
to him.

ALTA.
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I am of the opinion, however, that the plaintiff should succeed 

on the ground of mutual mistake.
It is true the mistake must be mutual. Kerr on Fraud and 

Mistake, 4th ed., pp. 498-499, and it is suggested that as the defen­
dant knew nothing about the reservation that there was no mistake 
on his part.

It is quite clear, however, that there was a considerable amount 
of negotiation, and that the material questions were the amount 
of stock on hand, the amount of the liabilities and the amount and 
value of the book debts.

Both parties had in their mind an ascertained amount of the 
liabilities and negotiated on this basis. Towards the close of the 
negotiations the plaintiff discovered what he thought was a dis­
crepancy as to this amount of $322.22 and discussed it with 
Kidney.

The defendant was not a party to and had no knowledge of 
this discussion. The plaintiff then has in fact become a party to 
an agreement which is not affected in any way by the fact of 
the discussion between him and Kidney as to this discrepancy.

It turns out that there was an actual mistake in the compu­
tations as a result of which the defendant assumes $322.22 less in 
liabilities than was intended by the parties to the contract. 
This in my view brings it quite within the purview of mutual 
mistake and the court may grant equitable relief and in this case 
should do so.

The defendant, however, cross-appeals as to three items in his 
counterclaim which were disallowed at trial, and which amounted 
to $82.71.

It is pretty well established that these items are in the same 
class as the sum claimed in the statement of claim. The items do 
not appear in the schedule which is a j>art of the agreement in 
writing, but represented liabilities of the plaintif!’ which the 
defendant has paid.

I would, therefore, allow the appeal and cross-appeal.
In the result there will be judgment for the plaintiff for his 

claim and costs and judgment for the defendant for his counter­
claim and costs.

The plaintiff has succeeded on his appeal and the defendant 
has succeeded in his cross-appeal, but the major amount has been 
recovered by the plaintiff.
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The plaintiff appellant should l>e allowed to tax all proper 
disbursements incurred in the appeal and two-thirds of the remain­
ing taxable costs. Appeal and cross-appeal allowed.

HALLMAN v. FOUNDRY PRODUCTS Ltd.
Alberta Supreme Court, Stuart, J. April /, 1919.

Pleading (§ I I—05)—Demand for further particular» -Order 
by master—Refusal to set case down for trial.]—Appeal from order 
of the master ordering plaintiff to give further particulars and 
refusing to set rase down for trial at next jury sittings in C algary.

Stuart, J.:—The action is by the purchaser of a tractor 
against the vendor for a rescission or termination of the purchase- 
agreement and repayment of the money paid on the purchase- 
price and in the alternative damages. The plaintiff alleged 
certain conditions and warranties and that these were broken. 
They are that the tractor was (a) to t>e of good material; (b) to l>e 
properly constructed both as to design and workmanship; (c) to 
satisfactorily perform the work for which it was intended ; (d) to 
be free from latent and other defects; (e) to be in every way so 
constructed as with proper care and use to ensure a reasonable 
durability; and (f) to pull two drills with twenty discs in each 
or of a total width of twenty feet.

The action was liegun on January 27, 1919. On January 31, 
the defendant demanded particulars of the breaches of the first five 
warranties or conditions. On February 25. plaintiff in answer to 
this demand gave particulars respecting warranty (c) above set 
forth. In an order for directions made on March 2(i, the master 
ordered particulars as to warranties or conditions (a), (b), (d) and 
(e), and also particulars as to whether the alleged guarantees or 
warranties were given in writing or verbally in whole or in part. 
He also refused an application that the action l>e set down for trial 
for April 20, reserving leave however to plaintiff to apply after 
discovery to set the action down for that date.

Upon the appeal, which is not however against the order for the 
particulars last at>ove mentioned, the plaintiff’s solicitor read an 
affidavit of his own in which he asserts that the plaintiff is unable 
to give the other particulars ordered to lie given.

1 think this affidavit is conclusive in one respect. The plaintiff

ALTA.
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cannot l>e ordered to give particulars which he asserts upon 
affidavit he is unable to give. This affidavit was not before the 
master, as I understand the matter.

Rut what is the consequence? I think the consequence is 
that the plaintiff cannot at the trial be allowed to lead evidence 
in chief giving particulars of the breaches complained of. If the 
plaintiff knows of specific defects in the material used in the 
construction of the tractor he should state now what those defects 
an*. This is quite obviously not pleading evidence at all. The 
same may also correctly 1m* said, in my opinion, in regard to the 
matter of latent or other defects, the matters of improper design, 
workmanship, construction and durability. It does not follow 
that the jury may not infer generally from the facts that the 
tractor would not satisfactorily perform the work for which it was 
intended or would not pull two drills with twenty discs in each, if 
they so find, that these must have been due to some of the defects 
generally alleged. Rut that is a different question.

If the plaintiff should with the pleadings as they now stand 
proceed in his evidence in chief to shew by witnesses that there 
existed specific /defects in material, workmanship or design, as 
alleged, those would be matters as to which the defendant might be 
taken by surprise. I think it is now entitled to be told what these 
specific defects are if it is proposed that the way should be kept 
open for the plaintiff to lead such evidence in chief. It may be, 
however, that the plaintiff hopes by the time the trial comes on to 
secure specific information and evidence of this kind. If he hopes 
to lie able to do so he ought to give the defendant reasonable 
notice of his intention to do so, so that the defendant may have 
time to prepare to meet it. There are 2 weeks allowed for the next 
jury Sittings, and if the case is not then tried it will have to go over 
till the autumn Sittings. I think it is desirable that the case 
should I>e tried this spring, and I see no real reason whatever at 
present why this can not l>e done. There is still ample time for 
preparation for trial if the parties are no longer dilatory. The 
plaintiff was no doubt rather dilatory in answering the demand for 
particulars, but still I think in the interests of the parties an 
effort should be made to have the case ready for the second week 
of the jury Sittings. Assuming that both parties are anxious to 
have the case tried as soon as possible, I think they can both be 
ready in ample time.
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I will, therefore, allow the appeal and make an order that the A TA 
ease l>e net down for trial for a day in the latter part of the second s. (’. 
week of the jury Sittings, that the plaintiff !>e given until the 
15th of this month to give the further particulars ordered by the 
master, if he so desires, hut that if they an* not given by that litre 
the plaintiff must go to trial without them and without being able 
to lead evidence in chief supporting the claims made in regard 
to breaches of warranties with respect to which he has not given 
particulars or in other words those portions of his claim are to be 
struck out. If the plaintiff desires further time in regard to 
giving such particulars, then he must submit to an adjournment 
till next fall. The plaintiff may of course in order to remove any 
argument for delay give notice at once that he docs not intend to 
give more particulars.

I do not attach much importance to the question of pleading.
In answer to such particulars a general denial is obviously all that 
the defendant would need to plead, or if there is some special plea 
intended to be made, it will not, I feel sure, In* such as to involve 
any real necessity for delay. In any case, with a full month to go 
upon 1 am unable to see how any difficulty can possibly exist in 
getting ready for trial, say, on Thursday, May 1. Two full 
weeks, if the plaintiff does give particulars, should In* ample time 
to get ready to meet them. With only this one jury Sitting 
lietween now and next fall this matter of delay in setting down 
until discovery is had should lie treated differently in a jury case 
than in a non-jury case. The plaintiff must lie ready to attend for 
examination promptly. There will always be a right for either 
party to apply to postpone the trial without my reserving. The 
costs will lie costs in the cause.

Judgment accordingly.

PORTER v. GRAND TRUNK PACIFIC R. Co.
Allxrta Su/iram Court, Appellate Divin ion, Hick amt Simmon*, JJ. March 

29, 1919.

Contracts ($ II D—185)—Medical and hospital expense*— 
Workmen staying monthly far support of hoxpital and physician's 
salary.]—Action by medical practitioner for medical ami hospital 
expenses to four laliourers injured by train crew.
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s. c.
X. D. Maclean, for appellant.
G. C. Valens, for respondent.
Simmons, J. :—The plaintiff is a medical practitioner who claims 

against the defendant for medical and hospital services to four 
labourers who were injured by the defendant’s train crew at 
Lovett, Alberta.

These workmen were employed by the Pacific Pass Coal Co., 
and this company had provided a hospital at Lovett which was 
under the control and direction of the plaintiff. This company 
deducted money from the wages of the men for the support of the 
hospital and for the plaintiff's salary.

The contract or arrangement between this company and its 
employees in this regard is not in evidence. The plaintiff had a 
contract in writing with this company which he did not produce 
at the trial. He said “they (the Pacific Pass Coal Co.) collected 
fees from the men and paid me.”

These injured workmen sued the defendant for damages on 
account of injuries to them caused by the negligence of the defend­
ant’s workmen. Among other things, they claimed that they had 
incurred expense for medical services rendered to them by the 
plaintiff (Dr. Porter) and the doctor’s bills for services rendered 
to them were put in evidence. I tried this action and gave judg­
ment for the plaintiffs for damages. I refused to include the 
claim for medical fees on the ground that there was a company 
doctor, and a fee was collected monthly from these men.

The plaintiff in this action admits that the men were entitled 
to treatment in the hospital and that moneys were deducted 
from their wages for this treatment, and that this was in accord­
ance with his agreement with the Pacific Pass Coal Co. He says, 
however, that this company refused to pay him for his sendees 
rendered to these workmen.

The plaintiff bases his claim upon a telegram sent by him to 
H. McCall, superintendent of the defendant at Edson, which is 
as follows:—

Four men badly injured here, August 11, by runaway G.T.P. train. In 
hospital here at your expense for medical and surgical treatment, food and 
nursing.

(Sgd.) Dr. A. E. Porter, Lovett, Alta.
Coupled with the fact that the company’s superintendent at 

Edson asked for reports on the condition of the men in the hospital 
which reports he furnished to them.
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The Grand Trunk Pacific R. Co. was as a matter of fact made 
the defendant in an action for damages arising out of the injuries 
to these men caused by a runaway train operated by the company.

It is not unreasonable to expect that the nature and extent 
of the injuries should l)e a subject of inquiry as it would lx‘ a material 
part of a probable claim made against them.

The superintendent did not answer the telegram of the plaintiff, 
and since a reasonable explanation arises out of the circumstances 
for the subsequent inquiries, I am of the opinion that the plaintiff 
has failed to establish an implied contract by conduct to assume 
any liability.

The case is somewhat analogous in its material aspect to 
Larosf v. Webster (1913), 11 D.L.R. 319, 14 D.L.R. 79, 7 A.L.R. 0, 
affirmed in the Supreme Court of Canada.

The trial judge did not have before him the facts 1 have 
adverted to in regard to the action of these workmen against the 
same defendant, but they were within the knowledge of this court 
and were referred to by the court at the argument without objection 
by counsel.

I would, therefore, allow the appeal, with costs, and dismiss the 
plaintiff's action with costs.

Beck, J.:—I concur.
McCarthy, J., being absent, took no part.

Appeal allowed.

GREAT WEST PERMANENT LOAN Co. v. NATIONAL MORTGAGE Co.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, McPhillips 

and Eberts, JJ.A. February 11, 1919.

Mortgaue (§ II—30)—Assignee of first mortgage—Me­
chanics’ liens against property—Second mortgage—Assignee 
paying off liens—Rights and liabilities of parties.]—Appeal by 
defendant from the judgment of Morrison, J. Reversed.

Horace W. Bucke, for appellant.
J. A. Machines, for respondent.
Macdoxau), C. J. A.:—The plaintiffs are assignees of a first 

mortgage given by one Murray to Day & Heisterman on July 26, 
1912, and registered on March 13, 1913. The mortgage moneys 
were not advanced until March 26, 1913, but this circumstance

ALTA.
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B- C» is only of importance in its relation to the mechanics’ lien of the 
(’. A. Harrell Lumber To., hereafter more particularly referred to.

In August, 1912, Murray gave a second mortgage to the 
defendants, which was not registered, but on March 1, 1913, he 
gave a new mortgage to the defendants in substitution therefor 
to secure $11,000, being the balance remaining due on the un­
registered mortgage, and a sum representing the amount due to 
Murray’s vendors for unpaid purchase money. This mortgage 
was duly registered.

The following mechanics’ liens were registered against the 
mortgaged property : Harrell Lumber Co., filed December 2(1. 
1912, for $859.85; three others for considerable sums, and filed 
subsequent to the registration of the second mortgage and to the 
payment of the mortgage money secured by the first mortgage. 
It was admitted at the Bar that these several lien-holders pro­
ceeded in the county court and obtained judgments establish­
ing their liens. It appears that an issue was directed in the 
said county court in which the plaintiffs and defendants herein 
were plaintiffs, and the said lien-holders defendants, to determine 
their respective priorities, but that issue was dismissed on 
technical grounds, and nothing further was done in the matter.

The plaintiffs brought this action for foreclosure, and it was 
referred to the registrar to take the accounts and fix the dates 
for redemption. The only parties who appeared before him 
were the plaintiffs and defendants in this action respectively. 
The registrar included in the sum found due under the mortgage 
the amounts claimed by the several lien-holders, with interest, 
which it is alleged the plaintiffs paid to the lien-holders, but there 
is no proof of that in the case, and while a statement was made 
by counsel for the plaintiffs in argument, it goes no further than 
this, that the plaintiffs purchased the rights of the said lien­
holders.

Defendants moved to vary said report by striking out the 
said several mechanics’ lien items, but the motion was refused 
and hence the appeal to this court.

It may be useful here to consider what were the rights and 
remedies of the lien-holders in relation to the mortgaged property 
and to plaintiffs and defendants, the mortgagees. They were
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such only as were given by the Mechanics Lien Art. That Act 
provides that there may be a sale of the property at the discre­
tion of the county court judge to ascertain the sum by which 
the value of the property was increased by the work done or 
material furnished by the lien-holders. It is to such sum onlv 
the liens subsequent to a mortgage attach in priority to the 
mortgage.

Foreclosure under liens is not one of the remedies provided 
by the Act. X\ hile a lien may be a charge in priority to a 
mortgage, the person entitled to it can only realize upon it in the 
manner authorized by the statute. Therefore, when the plain­
tiffs paid off, if they did pay off the lien-holders, they did so 
before it was ascertained whether the lien other than that of the 
Harrell Lumber Co. had any priority over the mortgages

There is a covenant in the plaintiffs’ mortgage under which 
they are entitled to pay “liens, taxes, rates, charges or encum­
brances” affecting the mortgaged lands and add them to the 
mortgage debt. It is apparently under this covenant that the 
items objected to as aforesaid were allowed.

Now it is not known even to-day whether these liens other 
than the one above mentioned, were entitled to priority over the 
mortgage or not. It is not known whether the county court 
judge would have ordered a sale. It appears that the building 
was never completed, and it may well be that the county court 
judge might decide not to order a sale. In these circumstances, 
were the plaintiffs within their covenant when they paid off 
these liens and seek to charge them in their mortgage account 
lo the prejudice of subsequent encumbrancers?

As I have already said, it may be that these are liens only 
upon the equity of redemption : unless the holders of them gained 
a footing by shewing that the property had been increased in 
value by their services or material they clearly are such, with the 
exception of the Harrell Lumber Co., they art of later date than 
either the plaintiffs or defendants' mortgages.

Now, upon a fair interpretation of the said covenant, can it 
be said that the plaintiffs are entitled to pay off liens not onlv

51—45 D.L.R.
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subsequent in right to the plaintiffs themselves, but to the de­
fendants, and thus give the lien-holders priority over the defend 
ants? That is what is contended for in this appeal. That is 
the construction we are asked to put upon the covenant. Now. 
while the language of the covenant is general, I think it must be 
confined in its interpretation within reasonable limits, and with­
in the apparent object to be attained These payments must be 
in the nature of “just allowances.” No doubt the covenant may 
include items which would not. apart from it be included in that 
term, but I think its meaning must be confined to the payment of 
liens which affect the plaintiffs’ interest in the property. By 
the covenant liens are in the same category with “charge” and 
“encumbrance.”

If the plaintiffs may pay off charges and encumbrances over 
which the defendants have priority, then perhaps a similar mean 
ing can be given to the language in respect of liens. If that is the 
true interpretation of the covenant, then the plaintiffs may pay 
off every mortgage, judgment, debt, and lien subsequent in point 
of time to the defendants’ mortgage, and thus give them pri­
ority over the defendants’ mortgage.

I think this proposition need only be stated to shew that 
that construction cannot in reason be given to the covenant, and 
that therefore when the plaintiffs paid these liens before their 
status was ascertained, they did so at their own risk, and cannot, 
on the evidence in this case, claim to bring the sums so paid into 
the mortgage account. The lien of the Harrell Lumber Co. was 
in a position different to that of the others. It existed before 
the money secured by the plaintiffs’ mortgage was paid to the 
mortgagor, and it therefore takes priority by virtue of s. 9 (a) 

of the Mechanics Lien Act.
With regard to the Harrell Lumber Co.’s lien it was con­

tended that the unregistered mortgage already mentioned being 
prior in date, though not in registration, was prior in interest, 
but it is only necessary to point out that that mortgage was dis­
charged and displaced by the subsequent mortgage, also already 
mentioned, and does not come in question here at all.

The evidence in the case is very meagre indeed, and I am 
able to deal only with the matter in its broad aspect, and on the
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footing that the plaintiffs have failed to make out a case for the 
allowance of the amounts paid in respect of the liens other than 
that of the Harrell Lumber Co.

The appeal should be allowed, and the case referred back to 
the registrar to take the accounts on the basis above outlined, 
and to fix a new date, or new dates, for redemption.

Martin, J. A., allowed the appeal.
McPhilupb, J. A.:—I concur in the judgment of the Chief 

Justice.
Eberts, J. A. allowed the appeal.

Appeal allowed.

JUDGE v. TOWN OF LIVERPOOL.
Supreme Court of Canada, November 18, 1918.

Municipal corporations—(§ II C 3—236)— Negligence— 
Drainage—Damage to property—Extraordinary rainfall.]— 
Appeal from a decision of the Supreme Court of Nova Scotia 
(1916), 28 D.L.R 617; 49 N.S.R. 513; maintaining the verdict 
for the defendant (respondent) at the trial.

The appellant claimed damages by reason of water entering 
his cellar when the drain overflowed during a heavy rain. He 
contended that a stand-pipe placed in the drain was the cause 
of the overflow.

The trial judge gave judgment for the defendant, holding 
that the damage suffered was entirely due to the extraordinary 
fall of rain and that the stand-pipe was not a contributing cause. 
The full court affirmed this judgment.

The court, after hearing counsel and reserving judgment, 
dismissed the appeal, Idington, J., dissenting.

Appeal dismissed.
Burchett, K.C., for appellant.
Hall, K.C., for respondent.

GILBERT BROS. ENGINEERING CO. v. THE KING.

Supreme Court of Canada, February 4, 1919.

Buiijhng contracts (§ I—10)—Public work—Progress esti­
mates—Payment to contractor—Certificate of engineer—Failure

B. C. 
C~A.

CAN.
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to file claim*.]—Appeal from the judgment of the Exchequer 
Court of Canada (1917), 40 D.L.R. 723, 17 Can. Ex. 141, in 
favor of the Crown.

In 1897 the appellants obtained the contract for clearing out 
the channel through the Gallows Rapids in the St. Lawrence and 
later, under the same contract, of deepening and widening the 
channel. Payments were to be made only on the certificate of 
the engineer, the contractors, if not satisfied with any such cer­
tificate, being obliged to file their claims within thirty days from 
its receipt.

The work was completed, the securities released, and the 
plant handed over to the contractors, after which they filed a 
claim for about $130,000 which two engineers had certified they 
were entitled to. The Exchequer Court Judge dismissed an action 
to recover this amount on the ground that no claim for any part 
of the amount was filed as the contract required and the final 
certificate had been issued.

The court affirmed this judgment after hearing and con­
sideration.

Appeal dismissed.
Pringle, K.C., for appellants.
Howard, K.C., and Tyndale, K.C., for respondent.

FRIESEN & SON v. ÀLSOP PROCESS CO.
Supreme Court of Canada, November 18, 1918.

Patents (§ II C—20)—Process patent—Importation—An­
ticipation.]—Appeal from the judgment of the Exchequer Court 
of Canada (1917), 35 D.L.R. 353, 16 Can. Ex. 507, in favor of 
the plaintiffs (respondents).

The respondents by their action claimed damages for in­
fringement of their patent for the process of bleaching flour and 
an injunction. The defendants alleged that the patent was void 
for importation of the invention.

The invention was for bleaching flour by subjecting it to a 
specified oxidising agent and what was imported was a machine 
for making this agent. The Exchequer Court held that this was 
not importation of the invention.
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The court after argument reserved judgment and eventually 
affirmed the judgment of the Exchequer Court.

Appeal dismissed.
Fetherstonaugh, K.C., and Russell Smart, for appellants. 
McKay, K.C., for respondents.

CLARK v. NORTHERN SHIRT CO.

Supreme Court oj Canada, November 18, 1918.

Patents (§ II B—15)—New invention—Adaptation of old 
device—Seam in overalls.]—Appeal from the judgment of the 
Exchequer Court of Canada (1917), 38 D.L.R. 1, 17 Can. Ex. 
273, in favor of the plaintiff (respondent).

The action was brought by respondent to set aside a patent 
for “an alleged new and useful improvement in methods of pro­
ducing overalls.” The claims presented for the invention are 
set out in the report of the decision of the Exchequer Court and 
arc, shortly, for constructing the side openings in overalls l>c- 
tween the front and buck legs by slitting the front leg in advance 
of the seam and applying a band to the edges of the slit. The 
object was to overcome the difficulty of sewing over the thickness 
of the seam.

The Exchequer Court and the Supreme Court of Canada 
held that a similar device had existed in reference to shirt sleeves 
and that the alleged invention was merely the application of 
this old device to overalls and was not patentable.

Appeal dismissed.
La fleur, K.C., and Russell Smart, for appellant.
E. K. Williams, for respondent.

BURKETT v. OTT.

Supreme Court of Canada, December 28, 1918.

Contracts (§ I C—26)—Money in bank—Instructions to 
banker—Undue influence—Maintenance of aged couple.] — 
Appeal from a decision of the Appellate Division of the Supreme 
Court of Ontario (1918), 41 D.L.R. 676, 41 O.L.R. 578, affirm­
ing, by an equal division of opinion, the judgment for the defend­
ants ( respondents) at the trial.

CAN.

8. C.
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The plaintiff, Emma Burkett, brought action to have it 
declared that money in a bank, formerly belonging to her 
deceased father, was the property of his personal représenta, 
tives. The defendants, plaintiff's mother and sister, claimed the 
money as their own.

The father, not long before his death, executed a document 
addressed to the bank in which he had on deposit some $3,00(1 
and directing an account to be opened in the name of himself, 
his wife Catherine Ott, and his married daughter, Minerva Bar- 
rick (the two latter being defendants in this action), the money 
to be drawn out on the cheque of any one of the three. The 
defendants alleged an agreement to maintain the father and 
mother while they lived as consideration for this agreement. Tin- 
trial judge held that the money belonged to the defendants, there 
being good consideration and no fraud nor undue influence 
proved. On appeal, that judgment stood affirmed by equal di­
vision in the Appellate Division.

The court reversed this judgment holding that it was an 
improvident arrangement which should not be allowed to stand.

Appeal allowed.
Colter, for appellant.
Morwood, for the respondents Ott and Barrick.
Bradford, for the respondent Bank of Hamilton.

SASK.
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KRIENKE v. SCHAFTER et al.

Sankatrheiran Court of Ay/ieal, llaullain, C.J.S., Lament and Elieood, JJ.A 
March SO, 1919.

Sale (§ III A—51)—To members of a dub—Assignment of 
vendor for benefit of creditors—Xotcs of trial Unsatisfactory- 
Evidence.]—Appeal from the trial judgment in an action for 
goods sold and delivered. New trial ordered.

D. Buckles, for appellant.
J. A. Allan, K.C. for respondents.
The judgment of the court was delivered by 
Elwood, J. A. :—This is an action for goods alleged to have 

been sold and delivered by the plaintiff to the defendants, who 
are alleged to have been members of a club known as "The Stag 
Club.’’ The district court judge before whom the action was



45 D.L.R.] Dominion Law Reports. 759

tried, at the conclusion of the plaintiff’s ease, dismissed it on the 
ground that the evidence showed that the plaintiff had made an 
assignment to the Canadian Credit Men’s Association for the 
general benefit of his creditors, and from that judgment this 
appeal has been taken.

The appeal came on for hearing before us on December 3, 
last, and on December 21, last, the judgment of the court was 
given as follows:—

Hit* judge's notes of the evidence :it the trinl are so unsatisfnetory that, 
in my opinion, the api>eal book should be sent back to him for additional 
notes of evidence, or, at any rate, further information on the evidence given 
by the plaintiff.

Mr. Buckles, on the argument before us, stated that at the trial the 
plaintiff had sworn that the defendants mentioned in the style of cause were 
all present when the contract for the goods the subject matter of the action 
was made, ami were the parties with whom the plaintiff contracted for the 
sale of these goods. The judge has no note on this point, and his notes are 
so meagre that it is inconceivable that they contain all of the evidence of the 
plaintiff, and, as 1 have stated above, I am of opinion that the ap|>enl hook 
should be sent back to him for information as to what—if any—evidence was 
given as to the names of the |iersons who were present when the contract for 
the goods the subject matter of the action was made, and whether or not 
these persons were parties to the contract.

The matter came on for hearing before us again on March 
3. instant, when Mr Buckles read an affidavit stating that he had 
requested the district court judge to comply with the above 
judgment, but the district court judge said that he had no notes 
of evidence other than those contained in the appeal book, and 
that he had no recollection of the facts.

So far as the ground upon which the learned district court 
judge dismissed the plaintiff’s claim is concerned, the case of 
Covert v. Janzen, (No. 2) (1908), 1 S.L.R. 429 at p. 435 seems 
to me to decide that the action may be brought in the name of 
the original creditor, and, that being so, the ground upon which 
the district court judge dismissed the action fails.

It was, however, contended before us that there was no evi­
dence in the notes of evidence to show that the defendants had 
ordered or agreed to pay for the goods the subject-matter of the 
action, or that they were members of the “Stag Club.”

So far as the defendant Schafter is concerned, his examina­
tion for discovery shows that lie was a member of the club and 
that he. at any rate, was a party to the purchasing of the goods

SASK.
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sued for. Therefore, ao far a* he is eoncerned, there should be 
judgment against him. So far as the other defendants are con­
cerned there is not, however, in my opinion, evidence contained 
in the notes of the district court judge that they were present 
when the contract was made or were parties to the contract.

In view of the affidavit of Mr. Buckles, and of his statement 
referred to in the judgment of this court of December 21, last, it 
would appear that evidence had been given before the district 
court judge establishing the liability of these defendants. 1 am. 
therefore, of opinion that as to the defendants except the de­
fendant Schafter there should be a new trial.

This is not the first occasion upon which the notes of evi­
dence of a district court judge presented to us on appeal have, 
in the opinion of the court, failed to state all the evidence given 
before such judge on the trial. In the present instance, the 
parties are put to additional and quite unnecessary expense in 
consequence of the judge not taking sufficient notes of evidence, 
and it does seem to me that the district court judges should, on 
all occasions, take such notes as will convey to the Court of 
Appeal, in case of appeal, exact information as to what evidence 
was given before them. My attention has not been directed to 
whether or not they are required to make a record of the evi­
dence, but they should make such a record, and, in my opinion, 
some provision should be made whereby the Court of Appeal is 
furnished with fuller notes than we have in this instance.

In Last West Lumber Co. v. Haddad. (1915), 25 D.L.R. 529. 
8 S.L.R. 407, it was held that, in all eases where in the opinion 
of the court the payment of a just debt has been improperly 
withheld and it seems to be fair and equitable that the party in 
default should make compensation by payment of interest, it is 
incumbent upon the Court to allow interest for such time and at 
such rate as the court may think right. Apparently, in that 
ease, interest was allowed because the plaintiffs had demanded 
payment of the account. In the case at bar, there is no evidence 
that any demand had ever been made for payment of the account, 
and from the manner in which the pleadings are framed I do not 
think it can be successfully urged that a demand is admitted. I 
would, therefore, only allow to the plaintiff, interest at 5'o 
from the date of the issue of the writ.
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In the result, the plaintiff should have judgment against the 
defendant Sehafter for $140.20 and interest thereon at 5% from 
the date of issue of the writ until judgment and his ousts of 
the action of this apjwal. As to the other defendants, there 
should be a new trial. The costs of the former trial and of this 
appeal to abide the event of such new trial.

FEAR v. Harz.
Saskatchewan Court of Apical, Hnultain, C.J.S., Lamont and Elwood, JJ.A.

March 20, 1919

Bilmi and notes (§ V A—105)—Settlrmint of business 
transaction—A'ofes of thinI parties given in settlement—Per­
sonal note given as security—Action on personal note before 
exhausting means of collecting on others.]—Appeal from the 
trial judgment in an action on a promissory note. Reversed.

(!. If. Yule, for appellant.
T. I). Brou n, K.C., for respondent.
KiiWOon, J. A. :—The plaintiff and defendant had been en­

gaged in the business of selling horses, whieh business was con­
cluded between them in January, 1917, when a settlement was 
made. As part of this settlement, the plaintiff received three 
notes : namely (1) Alexander Hamilton $148, past due; (2) G. 
Froland $350. due Novemlier 1,1917 ; (3) Hyland $160, past due.

Some question having arisen as to whether the makers of these 
three notes were financially good, it was arranged between the 
plaintiff and defendant that, in case there were any loss on the 
collection of these notes, the plaintiff and defendant would each 
bear half of such loss, and in order to settle the matter the 
defendant gave to the plaintiff his promissory note for $329, 
representing the total of such loss payable by the defendant in 
case the plaintiff was unable to collect any of the above three 
notes, which, it will be noticed, total $658. This action was 
brought upon the above note given by the defendant to the 
plaintiff, and judgment was given for the plaintiff. From this 
judgment, the defendant has appealed.

At the time the action was brought, credits were given on 
the notes sued on, totalling $79.60, for various amounts received 
by or on behalf of the plaintiff on the three notes transferred to

7ol 
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him, and for $107.54 costs owing by the plaintiff to the defendant 
in an action which had been brought by the defendant against 
the plaintiff.

The evidence shews that at the time of the trial the Hyland 
note was paid in full, and only $12 was owing upon the Hamilton 
note. The contention on behalf of the plaintiff is, that the 
defendant became liable on his note practically as soon as the 
makers of the three notes transferred to plaintiff failed to pay. 
or, at any rate, upon the date that the note sued on became due.

The note sued on apparently became due on October 23, 1917. 
It will be observed that this was before the note made by Fro- 
land came due. Neither party could explain at the trial, how 
it was that the note sued on came due on October 23.

I am of the opinion that, in order to entitle the plaintiff to 
succeed, he must shew that at least every reasonable effort was 
made to collect the notes transferred to him and that, in spite 
of such reasonable efforts, he had been unable to collect them or 
part of them. One at least of these notes was apparently a lien 
note. No effort was made to realize on the lien, and the efforts 
to collect from Froland were, in my opinion, at least not as 
vigorous as might be. At least $140 was received from Hamilton 
after action was commenced, and some considerable sum from 
Hyland. In order to entitle the plaintiff to succeed, he should 
have shewn either that he had sued the parties and was unable 
to collect, or that it would have been futile to have sued them.

I am, therefore, of the opinion that the plaintiff failed to 
produce before the district court judge any evidence to shew 
that there had been any loss upon the notes as contemplated by 
the parties. In my opinion, the appeal should be allowed with 
costs and the plaintiff’s action dismissed with costs.

Haultain, C. J. S., concurred with Elwood, J. A.
Lamont, J. A. :—I concur in the conclusion reached by my 

brother Elwood that the plaintiff is not entitled to recover. The 
evidence both of the plaintiff and the defendant makes it quite 
clear that the defendant gave the note in question as an acknowl­
edgment that he would pay one-half of any loss suffered by the 
plaintiff in case he was unable to obtain payment from the 
makers of the three notes in respect of which the defendant’s 
note was given.
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At the date of the trial, one of these notes had been paid in SASK. 
full, and the second had been paid with the exception of $12, c. a. 
and this $12 the plaintiff admitted he did not consider a loss.
The third note was a lien note not a month past due. No attempt 
had been made by the plaintiff to collect the note from the maker 
thereof, or to realize upon the lien which he had on the horses 
mentioned in said note. Having the security in his hands, 1 do 
not see how he can say that he suffered a loss at the time he 
brought this action. I am satisfied it was never the intention 
of the parties that the defendant should be compelled to pay 
before the plaintiff—to say the very least—had realized upon his 
securities. Appeal allowed.

STEVENS v. SASKATOON TAXICAB Co.
Saskatchewan Court of Appeal, Haultain C.J.S., Lamont and Elwood, JJ.A.

March *0, 1919.

Highways (§ II B—35)—Driver of automobile—Colt run­
ning with mother on hay wagon—Collision—Death of volt— 
Negligence—Damage8.]—Appeal by defendant from the trial 
judgment in an action for damages for death of a colt injured 
on highway. Reversed.

J. F. Frame, K.C., for appellant.
J. A. Allan, K.C., for respondent.
The judgment of the court was delivered by
Elwood, J. A.:—On the occasion of the accident which gave 

rise to the cause of action herein the plaintiff and his brother 
were driving two loads of hay to town on a level, graded road 
in daylight. The plaintiff was driving the second load, drawn 
by a team of which one was a mare, which had her colt—about 
two months old—running beside her. The defendant was driv­
ing a motor car in the opposite direction, and, according to the 
evidence of the plaintiff, when the ear was directly opposite to 
his team the colt turned to the left and the car struck it. knocked 
it down, broke its leg, and, subsequently, the colt had to be killed. 
The plaintiff and his brother swear that the defendant w'as 
travelling at a speed of from 25 to 30 miles an hour, and that he 
did not slacken up at all when he passed them. The defendant 
says that he passed them at the rate of not more than 15 miles
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SANK. an hour. The trial judge while making no actual finding as to 
C. A. the rate of speed states that, if it were necessary that he should 

make a finding, he would find in favor of the version of the 
plaintiff and his brother. The trial judge expresses the opinion 
that, if the speed had been slackened up to say, 7 or 8 miles an 
hour, the accident would not have occurred. The trial judge 
found for the plaintiff, and from that judgment this appeal is 
taken.

According to the plaintiff’s evidence, the distance between the 
two loads was between one and two rods. The defendant says 
between 50 and 75 feet. The defendant says that until he had 
practically passed the first load he was not aware that there was 
any second load, and that he did not see the colt until he was 
about 3 feet from it. It was suggested by counsel for the plain­
tiff that, if the defendant had been going at a slower rate of 
speed, he would have noticed the colt before he had gotten so close 
to it, and should then have anticipated that the colt might jump 
in front of his car, and that he might have taken means to avoid 
the accident.

To my mind, it is pure conjecture to speculate upon whether 
if the defendant had been going at a slower rate of speed he 
would have seen the colt earlier, or whether, if he had been 
going slower, the colt would have gotten in front of his car, or 
what steps he might have taken in such event to get out of the 
way of the colt.

If the defendant should have known that the colt was likely 
to jump in front of his car, then the plaintiff should also have 
known that, and it seems to me that there would be some duty 
east upon the plaintiff to warn an approaching car to stop, or 
that the colt was there, so that, if necessary, some extra precau­
tion might have been taken by the defendant. The plaintiff for 
several hundred yards perceived the approach of the defendant, 
must have been aware to some extent of the rate of speed at 
which he was approaching, and gave no warning whatever.

It was suggested by the district court judge that the defend­
ant should have anticipated that there might be a colt with one 
of these loads. I must confess that this suggestion does not 
appeal to me.
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When the colt jumped in front of the cur it was immaterial 
at what rate of speed it was travelling, because from the evi­
dence it appears that it jumped in front of the ear just as the 
car came opposite to it, and the moment that it jumped in front 
of the ear it was struck. So that even if the ear had been 
travelling at the rate of speed that the district court judge 
thought was a proper speed the colt would have been struck.

I am, therefore, of the opinion that the appeal should lie 
allowed with costs, and the plaintiff’s action dismissed with costs.

Appeal allowed.

ROTH v. SOUTH EASTHOPE FARMERS MUTUAL FIRE INS. Co.
Ontario Supreme Court, A/nullatr Division, Meredith, C.J.O., Maclaren, Magee, 

Hudgins and Ferguson, JJ.A. December 6, 1918.

Insurance (§ VI B—257a)—Fire and lightning—liant struck 
by lightning—Further injury by wind—Damage to contents— 
Negligence— Recovery under policy.]—Appeal by the defendant 
company from the judgment of Middleton, J., 41 O.L.R. 52. in an 
action under a fire and lightning insurance |>olicy Varied.

7. F. HellmtUh, K.C., and W. T. McMullen, for appellant 
company.

(llyn Osier, for respondent, the plaintiff.
The judgment of the Court was read by
Meredith, C.J.O.:—This is an appeal by the defendant from 

the judgment of Middleton, J., dated the 22nd November, 1917, 
which he directed to lie entered after the trial liefore him sitting 
without a jury at Stratford on the 13th day of that month.

The action is brought on a policy of insurance issued by the 
appellant on the 10th February, 1913, by w'hicli the apjH'llaiit 
insured the respondent against loss or damage by fire or lightning 
to the amount of $4,000 as follows: $1,200 on his brick dwelling, 
$300 on its ordinary contents, $1,000 on his bank-barn, and $900 
on his farm-stock, produce, and farm-implements, and the appel­
lant agreed to make good to the respondent all such immediate 
loss or damage, not exceeding those amounts, as should happen 
by fire or lightning during the term of the policy.

The respondent’s case is that the bam was struck by lightning, 
“by reason and in consequence of which” it was “destroyed and
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damaged” to the extent of $1,689, and the produce in it was 
“destroyed and damaged” to the extent of $230.

The appellant’s contention is that the barn was not struck 
by lightning, but that it was damaged by a violent windstorm, 
and as to the claim for damage to the produce that, even if the 
injury to the barn was caused by lightning, the damage was not 
the result of it, but was occasioned by the fault of the respondent 
and his failure “to use all ordinary means and precautions to save 
and preserve the property . . . insured at and after the fire." 
which by the policy it was made a condition that he should do.

The evidence established to the satisfaction of the trial Judge 
that the bam was struck by lightning and was thereby damaged. 
He accepted the testimony of the respondent’s wife, who was an 
eye-witness to w hat happened and told what she saw. According 
to her account the lightning struck the barn, tore out the north 
gable and upwards of 20 feet of the roof, and a violent wind 
followed in 5 or 10 minutes, which tore off the remainder of the 
roof and took out the sides of the building, leaving the south 
gable standing.

The finding of the trial Judge was “that the injury caused by 
the lightning was . . . throughout, an operating and continuing 
cause, and a proximate cAuse within the meaning of the rule,” 
that is, the rule which he deduced from the cases to wrhich he 
refers.

In an earlier part of his reasons for judgment, the learned trial 
Judge said: “Whether the wind would have damaged the barn if 
it had not previously been opened by the lightning, no one can 
say.” This, it is contended, is inconsistent with his finding to 
W’hich I have referred, and is, if a correct conclusion, fatal to the 
claim of the respondent for the damage which was caused by the 
wind.

I do not see the suggested inconsistency. It may well be that 
it is impossible to say whether, if the barn had been uninjured, 
it would have been blown down by the wind, and at the same time 
it may be a reasonable inference from the facts proved that the 
lightning was the proximate cause of the damage which was done 
by the wind.

The north gable had been torn out and part of the roof carried 
away, and the building had been thereby weakened. If the 
wind came from a westerly direction, as it doubtless did, the sides
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of the building which were blown down were more susceptible to 
its action owing to the weakening of the structure by the damage 
that it had received, and the finding of the learned trial Judge that 
lightning was the proximate cause of the injury which the wind did 
is, in my opinion, a reasonable inference from the facts proved.

I would affirm the judgment as to the damages for the injury 
to the bam.

The learned Judge does not deal with the argument as to the 
claim for the damage done to the grain and hay, the injury to 
which was caused by rain which followed the injury to the barn. 
The grain, which consisted of wheat, barley, and oats, was threshed 
about a week after, and the threshed grain was put in the granary, 
and, as I understand the evidence, was while there injured by the 
rain. It cannot, I think, be said that the lightning was the 
proximate cause of this loss. The grain might and should have 
liven put in a place of safety. The quantity of it was compara­
tively small, 75 bushels of wheat, 80 bushels of barley, ami 150 
bushels of oats; and, as the respondent chose to put it where it 
was exposed to the rain, he must bear the loss. The amount 
allowed on this head of the respondent’s claim was $100, and I 
would vary the judgment by reducing the damages awarded by 
that sum.

There should be no costs of the appeal to either party.
Judgment beloiv varied.

Re GLASS v. GLASS.
Ontario Supreme Court, Apjfcllatc Division, It id dell and Lalchfurd, JJ., Fergu­

son, J.A., and Hose, J. January 16, 1919.

Courts (§ II A—151)—Division Courts—Jurisdiction—Claim 
for conversion of goods—Division Courts Act, R.S.O. 1914 c. 63, 
sec. 6*#.j—Appeal from a judgment of Middleton, J., granting a 
prohibition to a Division Court. Affirmed. The sole question is 
whether this action is founded on contract or on tort.* Other 
grounds were taken in the material and were abandoned.

The claim is “for the sum of 896, being the price for 8 tons of 
hay, at $12.00 per ton, taken by the defendant.’’

*By sec. 62 (1) of the Division Courts Act., lt.S.O. 1914, ch. 63, n Division 
Court has jurisdiction in nn action founded on tort only up to $60.

-
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The plaintiff and defendant are brothers, and along with others 
were tenants in common of a farm. There was a partition and an 
adjustment of claims. Some hay upon the farm, it is said, was 
allotted to the plaintiff, but the defendant, it is said, took it and 
converted it to his own use.

The action was tried by a jury, and the jury has found for the 
plaintiff. The facts and merits of the dispute are to some extent 
dealt with in the affidavits, but from them it is impossible to form 
any opinion as to the real situation.

The defendant’s main contention seems to have been that the 
question as to this hay was covered by the disputes included in the 
adjustment of accounts in the partition proceedings. The plaintiff 
contended that the present dispute arose out of a subsequent 
transaction by which it was agreed that the hay in question should 
be his, but the defendant in violation of this agreement took it.

The plaintiff's title rested on agreement and contract, but his 
complaint here is for conversion, and so the action is founded 
on tort.

Sachs v. Henderson, [1902] 1 K.B. 612, is the leading case. 
Edwards v. Malian, [1908] 1 K.B. 1002, is the latest.

In Bryant v. Herbert (1878), 3 C.P.D. 389, an action of detinue 
is said to be founded on tort, the wrongful detention being the 
foundation of the action, and not the contract under which the 
plaintiff acquired his title.

The prohibition must be granted with costs, which I fix at 820.
I venture to suggest that these parties have had enough law 

and would be wise to drop all contention without costs, remember­
ing what was said long ago: “He who loves law dies either mad or 
poor.”

J. H. Naughton, for the appellant.
J. Gilchrist, for the defendant, respondent, was not called upon.
The Court, at the conclusion of the argument for the appel­

lant, dismissed the appeal with costs, being of opinion that the 
action was clearly in tort.

Appeal dismissed.
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