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DOMINION LAW REPORTS

REIMER v. ROSEN.
Annotated).

Manitoba Courl of Appeal, Perdue, C.J.M., Cameron, Haggart and
Fullerton, JJ.A., and Curran, J. January 17, 1918

ContraCTS (§ 11—170)—SALE OF LAND—BREACH—PENALTY OR LIQUIDATED
DAMAGES —CONSTRUCTION
The question whether a sum mentioned in an agreement to be paid

for a breach is to be treated as a penalty or as liquidated and ascertained

damages is u question of law to be decided by the court upon a con

sideration of the whole instrument

ArpeAL from the trial judgirent in an action on an agreement
for the exchange of certain properties. Varied

J. H. Leech, K.C., and F. J. Sutton, for plaintiff

A.J. Andrews, K.C., and F. M. Burbidge, K.C'., for respondent.

Perove, C.J.M.:—On March 23, 1916, the plaintiff as vendor
entered into an agreement with the defendant Rosen as purchaser,
by which the plaintiff agreed to make a sale and exchange of his
farm, being 1,000 acres more or less, in township 8, ranges 4 and 5E,
in Manitoba, to and with Rosen, “at and for the price or sum of
$50,000 payable as follows:” The agreenent then goes on to set
out how the above sum is to be paid, the provision as to payment
being to the following effect: Rosen assumred two mortgages on the
land amounting together to $17,600; Rosen agreed to pay to the
plaintiffi the balance of $32,400 by “transferring or conveying an

amount”” in two properties in the City of Winnipeg

equity for tha
referred to on the argument as (1) the Logan Ave. property,
subject to a mortgage of $4,500, and (2) the land referred to as the
Purcell St. property, subject to a mortgage of $6,000, both of
which mortgages the plaintiff agreed to assun e and pay off. Each
party was to search the title to the other party’s property at his
own expense and each was to furnish a title satisfactory to the
solicitor of the other party. Provision was made for the adjustment
of taxes, interest, rents, insurance premiums, ete. to the date of
the agreen ent

The trial judge finds that the plaintiff owned the 1,000 acre
farm at the time, subject to the specified encumbrances; that Rosen

1—45 p.Lr
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MfN' owned the Logan Ave. property subject not only to the mortgage
S A of $4,500, but to a still larger mortgage which the defendant
Finkelstein was under obligation to pay off; and that the defendant,
Sarah Finkelstein, was the owner, under an agreement of sale, of
- the Purcell St. property subject to a mortgage of $5,000 and also
! Dol BIR 4o the payment of $1,000, balance of purchase-money. Sarah
Finkelstein is the daughter of the defendant Rosen and the wife of
the defendant M. Finkelstein. Rosen intended that Sarah Finkel-
stein should have a half interest in the farm. Early in May, 1916,
the Finkelsteins entered into possession of the farm. It was
arranged that the rents from the houses should be payable to the
plaintiff from May 1, 1916. Shortly thereafter difficulties arose as
to the titles to the Winnipeg properties. The Purcell St. property
was held by SBarah Finkelstein under an agreement for sale on which
§1,000 was still due. The Logan Ave. property was subject to a
nortgage for $30,000 to three persons, one of whom had died, and
his administrator was a United States corporation not licensed to
do business in Manitoba. The plaintiff was the registered owner of
the farm land, subject to the two mortgages to be assumed by
Rosen, and was ready to close the transaction at any time. The
plaintiff and his solicitors were pressing Rosen to furnish title to
the Winnipeg properties and close the transaction. This led to the

Remven

v
Rosen

making of the agreement of July 11, 1916.

The last wentioned agreenent is between Rosen of the first
part, M. Finkelstein of the second part and Reimer of the third
part. It recites the agreen ent of March 23, 1916, and the fact that
Rosen is unable to deliver title to the Logan Ave. property. It
further recites that for the purpose of avoiding any further delay in
closing out the transaction it has been mutually agreed between
the parties that Reimer give further time for the delivery of the
title to the land mentioned on the conditions and agreements in
the docurrent. It then provides that Rosen and Reimer shall earry
out and perform the first agreen ent except as to the delivery of the
title to the Logan Ave. land. Rosen then agrees to deliver to
Rein er a good title to the last-mentioned land subject to a first

mortgage only of $4,500, setting out the terms of it and making

certain stipulations as to interest and taxes, such title to be deliv-
ered on or before April 1, 1917. The all important clause in the

agreen ent is as follows:
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arty of the first part being unable or neglecting or
aforesaid to said particularly recited lands to the

In the event of the

failing to deliver title as
party of the third part on or before the first day of April, 1917, then the party
of the first part and the party of the second part jointly and severally covenant
and agree to pay at the option of the party of the third part, to the party of
the third part, in lieu of such lands, the sum of twenty-five thousand, five

hundred ($25,500.00) in cash, immediately upon the exercising of such option

being the amount agreed upon as the value of said lands, after deducting
therefrom the said mortgage, and the party of the third part shall in addition
thereto be entitled to retain all rent collected by him from said lands up to
the said first day of April, 1917

Provision is then made for the manner of exereising the option
by mailing notices. For the further purpose of securing payment

,500 to Reimer in the event of his exercising his option

of the &
tosen agreed concurrently with the agreement to execute and
register a mortgage on the farm and deliver same to Reimer, but

s his right to take the land (the Logan Ay

in case Reimer exer

property) then Rosen shall be entitled to a discharge of the mort

gage only ter delivery of a good and sufficient title subject as

A mortgage on the farm for §2

,H00 was prepared by Reime
solicitors and executed by Rosen.  This mortgage was made payable
without interest on April 2, 1917

April 1, 1917, No

sufficient justification or excuse for his failure is shewn. Reimer

Rosen did not deliver title on or

had executed a transfer of the farm, the nane of the grantee being
left blank, in case the transfer should be to Rosen and Sarah
Finkelstein, in which event the written authority of Rosen was
required. No such authority was furnished. The trial Judge
finds that Reimer was ready and willing to complete his part of the
original agreen ent at any time

On April 4, 1917, the plaintiff exercised his option of taking

the $25,500 in lieu of the Logan Ave. property and duly notified

Rosen and Moses Finkelstein of his exercise of such option, in
accordance with the terms of the second agreemnent

The present action is in effect one for specific perforn aneg
The plaintiff clain's that the Purcell 8t. property should be con
veyed to him or that he be paid $6,900 in lieu thereof; that he

should have judgn ent against Rosen and M. Finkelstein for the

$25,500 and interest since April 4, 1917; a mortgage from Rosen to

him upon the farm to secure the $25,500, and further or other

REIMES
T
Rosex.,

Perdue, C.J. M
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relief. The plaintiff avers that he is ready and willing to perform
the agreen ents on his part.

The ease turns upon the interpretation of the second agreement.
The main contention of the defendants Rosen and M. Finkelstein
is that the provision relating to the payment of $25,500, at the
option of the plaintiff, in case of failure by Rosen to furnish title
to the Logan Ave. property on or before April 1, 1917, was a
penalty. The statements of defence filed by Rosen and M. Finkel-
stein allege that the above sum is a penalty and ask the court to
grant relief from the payient thereof. The bare conclusion of law
is stated, No facts or special circumstances upon which these
defendants rely as supporting that conclusion are pleaded. It is
not set forth that the amount mentioned is extravagant in compari-
son with the value of the property for which title could not be made.
Lvidence was, however, offered by the defendants and admitted
at the trial to shew the value of the properties. 1 do not think that
this evidence should have been admitted. The plaintiff was not
notified by the pleading that he would be called upon to go into
the question of values. As to the necessity of stating the facts
relied upon, see King’s Bench r. 325, and the following cases:
Gautret v. Egerton (1867), L.R. 2 C.P. 371; Philipps v. Philipps
(1878), 4 Q.B.D. 131, 132; Clark v. Hagar (1894), 22 Can. S.C.R.
510; Suteliffe v. James (1879), 40 L.T.N.S. 875, 877; Lauder v.
Carrier (1885), 10 P.R. (Ont.) 612, 614. Evidence of values should
not have been received under the statement of claim as framed:
Manitoba Free Press v. Martin (1892), 21 Can. 8.C.R. 518; McKay
v. Cummings (1884), 6 O.R. 400; Re Rica Gold Wa: "ing Co. (1879),
11 Ch.D. 36, 43. This court may, as was done in Jacker v. Inter-
national Cable Co. (1888), 5 T.L.R. 13, reject the evidence improp-
erly received and deal with the case upon the evidence properly
before it. If it appears upon a proper construction of the docu-
mwents that the sum mentioned was a pre-estimate of the value
agreed upon by the parties, extrinsic evidence as to value should not
be received in any event: Sun Printing Ass'n. v. Moore (1902),

183 U.8. Rep. 612,
In Dunlop Pneumatic Tyre Co. v. New Garage & Motor Co.,
[1915] A.C. 79, Lord Dunedin states the following principles:

The essence of a penalty is a payment of money stipulated as in terrorem
of the offending party; the essence of liquidated damages is a genuine coven-
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anted pre-estimate of damage (Clydebank Engincering and Shipbuilding Co.
v. Castaneda, [1905] A.C. 6).

The question whether a sum stipulated is penalty or liquidated damages
i8 a question of construction to be decided upon the terms and inherent eir-
cumstances of each particular contract, judged of as at the time of the making
of the contract, not as at the time of the breach (Public Works Commissioner
v. Hills, [1906) A.C. 368, and Webster v. Bosanquet, [1912] A.C. 304)

When we turn to the first agreement, that of March 23, 1916,
we find that a value of $50,000 is placed on the plaintiff's farm
with the improvements and buildings erected thereon. This
property he “agrees to sell and exchange to the party of the second
part” (Rosen) “for the price and sum of £50,000 payable as
follows.” Then follow the particulars of how the purchase money
is to be paid. Rosen assumes the two mortgages, one of $16,000
and the other of 1,600, and the balance of $32,400 is to be paid by
Rosen transferring to the plaintiff the equity of redemption in the
Logan Ave. property and in the Purcell St. property, the plaintiff
assuming the mortgages upon the two properties last-mentioned
Rosen being unable to furnish title to the Logan Ave. property,
the agreement of July 11, 1916, was prepared and signel by the
parties to it. The time for delivering a good title to the last-
mentioned property was extended to April 1, following—a period
of nearly 9 months—and if a good title was not then furnished, the
plaintiff was to have the option of receiving, instead of the property,
the sum of $255!

Finkelstein and by a mortgage on the farm. The agreement

00 secured by the covenant of Rosen and M

declares that this sum is the amount agreed upon as the value of the
Logan Ave. property, after deducting the mortgage of £4,500.
It is clear from the document itself that the sum of $25,500 was a
pre-estimate of the loss which the plaintiff would suffer if title to
that property could not be delivered. It is true that this sum is a
large part of the 32,400 which was placed as the value of the two

properties which Rosen was to convey to the plaintiff under the

first agreement, but the sum was agreed upon between the parties
and the defendants understood the position in which they were

placing themselves. It is unnecessary to go into the motives of

the parties. The plaintiff took no unfair advantage. The sum in
question was an amount agreed to be paid to the plaintiff, at his
option, in lieu of the land for which title could not be made, In

the case of a single stipulation which, if broken at all, ean be broken
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once only and in one way only, there can be no inference or pre-
sumption that the sum payable on breach is not in the nature of
agreed damages: per Lord Parker of Waddington in Dunlop

Remver

R “-H Pneumatic Tyre Co. v. New Garage Co., [1915] A.C. 79, at p. 97.
OSEN,

- See also Lea v. Whitaker (1872), L.R. 8 C.P. 70; Law v. Redditch,
‘ Perdue, CIM

[1892] 1 Q.B. 127; Lord Elphinstone v. Monkland Iron and Coal Co.
(1886), 11 App. Cas. 332, per Lord Herschell, at p. 345; 10 Hals.
331, where other cases supporting this principle are collected.

When the second agreen ent was made the plaintiff was willing
to carry out the first agreenent. Rosen and his son-in-law Finkel-
stein, who was interested with him, could not ecarry out the agree-
nent as to one of the two parcels of land. The plaintiff agreed to
give them nearly 9 months to furnish title. But if they were not,
at the expiration of that period, in a position to perform their part
of the agreenent, then the plaintiff, at his option, should be
entitled to money in lieu of the particular land as to which they
had failed to make title. The amount of money the plaintiff was,
in such event, to receive was, instead of being left unascertained,
then and there settled between the parties, as the agreement states
upon its face. 1t would now be a difficult matter, one ali ost impos-
sible it seens to me, to ascertain by the evidence of witnesses what
wus the value of the Logan Ave. property on March 23, 1916, or
on July 11, 1916, or on April 1, 1917. That property may have had
a special value in the mind of the plaintiff. In the then and present
state of land values the greatest variety of estimates would be
given. If the plaintiff were compelled to accept the value found by
the Master, it would be a case of compelling him to part with his
own property and, instead of receiving the property he was to get
in exchange, to receive a sum of money designated by sonmeone
else. A new bargain would be made for him which he would be
con pelled to carry out.  There was no other provision in the agree-
went for ascertaining the sum to be paid as the value of the land.
In Wallis v. Smith (1882), 21 Ch.D. 243, at p. 275, Lindley, L.J.,

said:

When I come to look at the cases, I cannot find a single case in which the
larger sum has been treated as penalty where there has been no smaller sum
ascertainable as the amount of the damages.

This statement is cited with approval by Lord Parmoor in the
Dunlop Tire Co. case at p. 104. If the sum mentioned in the present
case is a penalty, what is the smaller sum to be paid? It would be
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one impossible to fix accurately or justly in the circumstances of this
case.
I think that the defendant Sarah Finkelstein was and is a

proper party to the suit. The arrangement amongst the defendunts

was a family one. Rosen was to give his daughter a half interest
in the farm. She was to turn in the Purcell St. lot. Her husband

was interested in the transaction. It clearly appears from a number

of statemrents in the evidence that she knew and approved of the
transaction and that her father and her husband acted for her
It is not actually necessary to the plaintifi’s case that she should
be a party. Rosen and M. I"inkelstein are bound to carry out their
agreen-ents with the plaintiff. It is to their interest that she should
rexain a party and be bound by this judgment. If they cannot
make title to the Purcell St. property, they will have to pay the
value of that property to the plaintiff if the transaction is carried
out. The plaintiff fixes the value of the last-wentioned property
at $6,900 over and above the mortgage upon it. This sum is the
difference between $32,400 and the $§25,500 fixed as the value of the
Logan Ave. property. I think the values placed on the properties
by the parties should be taken where it is necessary to go into the
question of value.

With great respect, I would vary the judgment of the trial judge

by entering judgment against Rosen and M. Finkelstein for

500 and by striking out clause 3 of the judgment. The agree-

rent of March 23, 1916, should be specifically performed except

that the sum of $25,5(

0 takes the place of lot 44, plan 11, part of
parish lot 11 8t. John, being the parcel referred to above as the
Logan Ave. property. It should be referred to the Master to inquire
hether a good title can be made to the Purcell St. property |
the defendant Rosen, subject only to the incumbrance wentioned

in the said agreement of Marcl

1916, and in case a good title
can be made, then Rosen shall convey the said last-mentioned
property to the plaintiff by a sufficient conveyance in which all
necessary parties are to join, or in default pay the value of the
property (subject to the said incumbrance) to be ascertained by the
Master of the Court of King's Bench. Upon the defendant Rosen
paying to the plaintiff the said sum of $25500, and upon the
defendant Rosen conveying to the plaintiff the Purcell St. property

in accordance with the above direction, or, in case of failure to
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make title, then by the said Rosen paying to the plaintiff the sum
ascertained by the Master as the value thereof, such sum not to
exceed $6,900, the plaintiff shall convey to the defendant Rosen or
to whom he shall appoint, the said farm mentioned in the pleadings,
subject only to the incumbrances mentioned in the said agreement
of March 23, 1916. The entry of judgment against Rosen and M,
Finkelstein for the sum of $25,500 should not be taken as a payment
of that amount and the plaintiff should not be compelled to convey
the farm until the judgment has been satisfied and the other condi-
tion performed by Rosen. The plaintiff might, at his option,
accept a mortgage on the farm for the above amount in accordance
with the terms of the agreement of July 11, 1916, instead of the
payment of the amount in cash. The mortgage, if accepted, should
carry interest. The plaintifi’s lien for the purchase money of his
farm should be preserved, notwithstanding the entry of judgment
for the $25,500. It is further referred to the Master to settle the
conveyances, take accounts and to direct the carrying out of the
provisions of this judgment ; and the parties hereto, or any of them
are to be at liberty to apply generally in respect to the due carrying
out of the terms hereof. The minutes of judgment may be spoken
to, in case any party is dissatisfied with the form above outlined
and the nature of the relief granted.

The defendants Rosen and M. Finkelstein are ordered to pay
the costs of this appeal. The plaintiff having succeeded upon the
question respecting penalty or liquidated damages, he will be
entitled to the full costs thereof up to and including the trial and
entry of judgment. There will be no costs either for or against the
defendant Sarah Finkelstein.

CamEeRON, J.A.:—This action has its origin in an agreement for
the exchange of property, dated March 3, 1916, whereby the plain-
tiff agreed to “sell and exchange” to the defendant a farm of

1,000 acres lying to the south-east of this city in consideration of

the defendant assuming encumbrances on the farm to the amount
of $16,600 and “transferring and conveying” his equity in two
parce s of land in Winnipeg, one known as the Logan Ave. property,
subject to a mortgage of §4,500, and the other known as the Purcell
#t. property, subject to a mortgage for £6,000.

As a matter of fact, the Logan Ave. property was subject to a
further mortgage, and Sarah Finkelstein, the daughter of the defend-
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ant Rosen, and the wife of the defendant Moses Finkelstein,
Rosen and Moses took possession of the farm shortly after the
execution of the agreement. The plaintiff inspected the Winnipeg
properties and commenced to receive the rents therefrom on and
after May 1, 1916

Difficulties arose with reference to the title to the Winnipeg
properties, and there was consequent delay in carrying out the
terms of the above agreement, although the plaintifi was urging
its completion. Accordingly, on July 11, 1916, a second agreement
was entered into between Rosen, of the first part, Moses Finkel-
stein of the second part, and Reimer of the third part, in which
the previous agreement was recited and Rosen’s previous inability
to deliver title to the Logan Ave. property was stated and it was
agreed that the time for delivery of such title should be extended
until April 1, 1917, and further that

“In the event of the party of the first part being unable or
neglecting or failing to deliver title as aforesaid, ete.” (Clause
cited in full in judgment of Perdue, C.J.M.)

It was further agreed that Rosen should give forthwith a
mortgage on the plaintiff's farm to secure the payment of the
$25,500, but should Reimer exercise his rights to take the lands
the mortgage was to be discharged on delivery of a good title
thereto

Reimer was always ready to perform his part of this agreement
I'he defendants failed to complete their delivery of the title on
April 1, 1917, and on April 4 notice was given, pursuant to the
clauge in the agreemwent quoted above, exercising the option and
electing to take the $25,500 as provided therein in lieu of the Logan
Ave. property

The action was commenced April 27, 1917, (1) for a conveyance
of the Purcell St. property by the defendants Rosen and Sarah
Finkelstein or £6,900 in lieu thereof, and (2) judgment against
Rosen and Finkelstein for $2

,500 and interest. It was tried by
Galt, J., who held that the sum of $2

;500 stipulated for in the
second agreemrent was extravagant and unconscionable and that
it must be treated as a penalty and not as liquidated damages
He held the plaintiff entitled to retain the rents collected by him
and to a reference as to damages and that the original agre ment
should be otherwise specifically performed. As to Sarah Finkel-
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stein, he held that she never was a party to the original agreement
and that she was legally unable to ratify it and as to her he dis-
missed the action without costs.

The docun ents and the history of the transaction are fully set
out in the judgment of the trial judge.

It is to be observed that the stipulation is not one to convey the
Logan Ave. property with a liquidation of the damages in case
of default; but it is a covenant to convey within a limited time or
afterwards to pay the amount. It is not to be paid by way of
damages for not conveying; but it is to be paid, if no conveyance
is wade, as part of the contract price for the property conveyed by
the plaintiff. It is an optional agreenment. The defendants had
the choice of making the conveyance; or of oitting to do so and
then paying the stipulated sum, if the plaintiff should demand it.

The questions involved on this appeal (so far as the defendants
other than Sarah Finkelstein are concerned) are whether the
stipulation in issue is to be considered as a penalty or as liquidated
dan-ages, and whether certain evidence as to the values of the
properties involved was properly admitted at the trial.

Lord Mersey said in Webster v. Bosanquet, [1912] A.C.
394, 397, that the cases raising the question of penalty or liquidated

damages “are innumerable and perhaps difficult to reconcile.”
The case before us certainly presents difficulties, but we now have
the advantage of recent decisions on the subject of the highest
authority, and it is no longer necessary to refer to the authorities
in detail. The subject was discussed by this court in Farmer's
Advocate v. Master Builders (1917), 38 D.L.R. 409, 28 Man.
L.R. 340.

The question whether a sum mentioned in an agreement to be paid for a
hreach is to be treated as a penalty or as liquidated and ascertained damages
is a question of law to be decided by the judge upon a consideration of the
whole instrument. (Sainter v. Ferguson, (1849), 7 C.B. 716, 137 E.R. 283,
where it appears that at one time it had been left to the jury.)

And the principle upon which he is to proceed is simply to ascertain the
real intention of the parties from the language they have used. Mayne on
Damages, Sth ed., p. 173.

In this case the sum of $25,500 is to be paid by the defendants,
who are parties to the agreement, in the event of their being unable
by April 1, 1917, should the

to convey the Logan Ave. proper

plaintiff call on them to do so. Evidence was given by the defence
as to the value of the Logan Ave. property and of the farm. The
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object of the introduction of this evidence was to shew that values
on both sides were intentionally inflated. But the real question
here is whether the stipulation, which affects the Logan Ave
property only, is to be considered as a penalty or as fixing the dam-
ages for the breach. The evidence as to values was objected to
but, even if not objected to, it was argued that it would be disre-
garded as not being legal evidence on the authority of Jacker v
International Cable Co., 5 T.L.R. 13

As already stated, it is well settled that in actions of this kind
the question of penalty or liquidated damages (which has
embarrassed the judges from the time of the great Lord Eldon,
Astley v. Weldon (1801), 2 Bos. & Pul. 346, 350, 126 E.R. 1318),
is one for the judge and a question of law, not one of fact for the
jury. It is the duty of the judge on proof of the breach to construe

acter as the one thing or

the document for the jury defining its cha

m as to the damages to be awarded

the other and directing th
accordingly. If he holds the stipulation in the nature of a penalty
the damages, if any, are such as are established as resulting from
the breach; if, on the other hand, he regards it as liquidating the
damages, the jury is to award the full amount., In this case no
evidence was called for the plaintifi on the question of damages
other than the agreenent sued on. Dut if it is detern:ined that the
agreement, being in the nature of a penalty, called for evidence of
the damage actually sustained, then the subject would be one for
a reference

Here we have a defence setting up that the stipulation is a

penalty and there can be no doubt that is a conclusion of law and,

therefore, not a proper pleading under our systen hich requires

the material facts only to be stated: K.B. r. 325. See the corres
ponding English rule: O. 19, r. 4. Conelusions of | or of mixed
fact and law, are no longer to be pleaded. Odgers on Pleading
6th ed., 80. It is not necessary for any defendant to plead any

lenial or defence as to damages claimed or their amount : they will
be deemed to be put in issue in all eases unless expressly admitted
Annual Practice, 1917, p. 358. Neither party should plead to any
matter of law set out in his opponent’s pleading. Ib. See the
judgment of Willes, J., in Gautret v. Egerton, 1.R. 2 C.P. 371
approved in West Rand v. Rex, [1905] 2 K.B. 301, 399-100, by

Lord Alverstone; Lord Harrmer v. Flight, 35 L.T.N.S. 138: Stoke
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v. Grant (1878), 4 C.P.D. 25, per Lindley, J., at p. 28; Lauder v.
Carrier, 10 P.R. (Ont.) 612.

In Clark v. Hagar, 22 Can. 8.C.R. 510, where there was a
defective plea that the contract sued on was entered into for an
immoral consideration, though the plea was not objected to, it was
held that to admit evidence in respect to the consideration, the
particular facts on which the defence was based must be set forth
and the defendant was not allowed to base a defence on the evidence
under the defective plea.

In Clydebank v. Castaneda, [1905] A.C. 6, at p. 17, Lord Davey

81
My Lords, I hold it to be perfectly irrelevant and inadmissible for the
purpose of shewing the clause to be extravagant, in the sense in which I use
that word, to admit evidence, such as the learned counsel who has last addressed
us has drawn our attention to, of the damages which were actually suffered

by the Spanish government
Upon this question I must refer to the case of Sun Printing

Ass'n. v. Moore, 183 U.S. Rep. 642, where a yacht was hired by
the plaintiff company and the sum of 75,000 was fixed to be paid
in the event of the non-return of the ship, which was wrecked.
It was held by the Supreme Court of the United States that as the
stipulation for value was binding upon the parties, evidence tending
to shew that the admitted value was excessive was rightfully
refused. See the exhaustive judgment of the present Chief Justice
of the Supreme Court at pp. 659-674, where a great many of the
English decisions are discussed, and it was held that the naming of
a stipulated sum to be paid for on the non-performance of a
covenant, is conclusive upon the parties in the absence of fraud or
a mutual mistake.

Hereafter I refer to the judgment of Lord Dunedin in Dunlop
Tyre Co. v. New Garage Co., where he states that this is a question
of construction to be decided upon the terms and inherent circum-
stances of the contract, not intimating any possibility of the con-
struction being modified by extrinsic evidence. See also Manitoba
Free Press v. Martin (1892), 21 Can. S.C.R. 527, and McKay v.
Cummings, 6 O.R. 400.

In my opinion, therefore, the plaintiff was entitled to pay no
attention to the pleading as was indicated by Lindley, J., as the
course he should adopt with reference to the paragraphs of the
defence before him in Stokes v. Grant, supra. It follows that the
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evidence of values on the issue whether the stipulation is for
liquidated damages or otherwise is inadmissible and, according
to decisions of the Court of Appeal in Jacker v. International
Cable Co., supra, it must be rejected, and the question decided on
legal evidence. There was nothing in the circumstances surround
ing the making of this agreement that can affect its construction

It is the fact that, as it is brought to our knowledge by this
evidence that according to the values placed by the defendant’s

witnesses upon the Logan Ave. property and contrasting this with

the sum of $25,500 fixed as the sum to be paid on failure to convey
it, there does appear such a discrepancy as to strike the mind as
extravagant Jut we are without any evidence from the other
side on the point and, in any event, the question must be determined
on the construction of the document itsgelf and without regard to
the evidence given by the defence

A great number of cases were cited on the question of penalty
or liquidated damages. But there is no need to refer to all of them
Each case differs from the others and presents its own peculiar
difficulties.

There is in this agreement but one breach, on which the sum
mentioned becomes payable, and that breach occurs only, as
already noted, at the option of the defendants who are parties to it

Where a contract contains only a single stipulation, on the breach of
which a specified sum, whether large or small, is to become payable, such a
sum is liquidated damages, provided that there is no adequate means of
ascertaining the precise damage that may result from the breach. 10 Hals
331

Mayne says (p. 178

There never was any doubt that if there be only one event upon which
the money is to become payable, and there is no adequate means of uscer
taining the precise damage that may result to the plaintiff from the breach
of the contract, it is perfectly competent to the parties to fix a given amount
of compensation, in order to avoid the difficulty

A long list of authorities is given in support of this rule practi-
cally all of which were cited before us: Sainter v. Ferguson, supra;
Sparrow v. Paris (1862), 7 H. & N. 5%, 158 E.R. 608; Elphinstone
v. Monkland, 11 App. Cas. 332; Law v. Redditch, [1892] 1 Q.B. 127,
where Lord Esher says, p. 130

Where the parties to a contract have agreed that, in case of one of the
parties doing or omitting to do some one thing, he shall pay a specific eum
to the other as damages, as a general rule such sum is to be regarded by the
court as liquidated damages and not a penalty.
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11 T.L.R. 529; Strickland v.

Ward v. Monaghan (1895),
Williams, [1899] 1 Q.B. 382, where A. L. Smith, L.J., says, p.
384
In my opinion, it is the law that where payment is conditioned on one
event the payment is in the nature of liquidated damages.

It was stated by Lindley, L.J., in Wallis v. Smith, 21 Ch.D.

243, at 275:

When I come to look at the cases I cannot find a single case in which the
larger sum has been treated as a penalty where there has been no smaller sum
useertainable as the amount of damages,

a statement approved by Lord Parmoor in Dunlop Tyre Co. v.
New Garage Co., [1915] A.C. 104,

Now it cannot be said that there was present in the contempla-
tion of the parties any other or smaller sum as damages than that
stated in the agreerrent.  Nor can it be said that there is any other
lamages resulting from the defendants’

sum readily ascertainab
It is inpossible to estimate the damages eaused to the

default.
of the agreewent is lands

plaintifi where the subject-matter
necessarily of an uncertain value and where the ramifieations of the
It is

various consequences of the breach are difficult to foresee.
a proper presumption that the amount was fixed in the agreement

for the very purpose of avoiding these difficulties and 1 see no
pury

reason why the parties should not have had in conten plation all
kinds of possible damage whether of a strictly legal character or

otherwise. There is no other reason apparent in the document

why the amount was so explicitly declared and
the very reason why the parties do in fact agree to such a stipulation is
that sometimes, although there is damage and undoubtedly damages ought
to be recovered, the ure of the damage is such that proof of it is extremely
complex, difficult and expensive: Per Lord Halsbury in Clydebank v. Casta-
neda, [1905] A.C. 6, at 11

I have referre 1 to Clydebank v. Castavieda, from the judgment

in which the general principle to be drawn is thus stated in Commis-

sioner of Public Works v. Hills, [1966] A.C. 368, at

The criterion (in such eases) is to be found in whether the sum stipu-
a8 o “genuine pre-estimate of the credi-
nance of the principal

Inted for can or cannot be regarde
tor's probable or possible interest in the due perfo

obligation.”

The eireumstances must be taken as a whole and must be viewe |
at the time the bargain was made. This decision was followed in
Webster v. Bosanquet, [1912] A.C'. 304, where it was held that the

contract there in question “stipulated for what in words it says.
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In Dunlop Tyre Co. v. New Garage Co., supra, we find authoritative
decisions on this subject. Lord Dunedin says, at p. 86 (2):

The essence of a penalty is a payment of money stipulated as in terrorem
of the offending party; the essence of liquidated damages is a genuine cove-
nanted pre-estimate of damage (citing Clydebank v. Castaneda (3)). The
question whether a sum stipulated is penalty or liquidated damages is a
question of construction to be decided upon the terms and inherent cireum
stances of each particular contract, judged of as at the time of the making of
the contract and not as at the time of the breach

Lord Parnoor says, at p. 101

No abstract rule ean be laid down without reference to the special facts
of the particular case, but when competent parties by free contract are pur
porting to agree a sum as liquidated damages there is no reason for refusing

a wide limit of discretion

To justify interference there v ust be an extravagant dispro
portion and he illustrates this by referring to Lord Halsbury's
exan ple of an agreen ent that if one did not build a house for £50
one should be liable to a penalty for a willion of woney. All the
judgm ents are of the utmost value and need not be cited at length

On the legal evidence, thut is to sav, on consideration of the

nees in which it was entered

docun ent itself, and the circ

into, I think the conclusion st be drawn that the stipulation in

question was, at the time it was made, a genuine pre-estimate by
the parties of the probable or possible loss in consequence of a
breach by the defendants of it.  There is only one event upon which
the money is to becorr e payable and the rule in such a case is very
positive. The m eans of ascertaining the damage resulting from a
breach were at the time of making the contract difficult and
inadequate. The contract itself was entered into as a result of
prolonged negotiations and dealings between the parties. There is
no hint of any i position or fraud. The stipulation for payment is
part of a contract and itself com es into force only on the election
of the defendants parties to it to omit to do that which they had
covenanted to perform. We have the express words of the stipula-

tion which leave the intention of the parties leyond the slightest
doubt. As I have indieated, my opinion is that judgm ent must he
entered against the defendants Rosen and Finkelstein for the
amount clain ed.

As for the appeal against that portion of the judgn ent dismiss-

ing the action against Sarah Finkelstein, I think her position,

throughout, was that she was willing to part with her property
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when she received a half-interest in the farm and I am not disposed
to interfere with the judgment of the trial judge.

Hacearr, J.A. (dissenting) :—The question as to whether a
sum wentioned in an agreemwent to be paid for a breach is to be
treated as a penalty or as liquidated and ascertained damages is
dealt with very fully in Mayne on Damages, at p. 173 and following
pages, and the authorities up to the date of the issue of that text-
book are carefully reviewed by the author,

It is a question of law to be decided by the judge upon a
consideration of the whole instrument, and the principle upon
which the judge is to proceed is simply to ascertain the real inten-
tion of the parties from the language they have used, and amongst
some of the proposed rules or tests offered as aiding to ascertain
that intention are the following:

Where the sum is expressly stated to be a penalty and there
are no other words or circumstances altering, controlling or affect-
ing this statement, the sum cannot be considered as liquidated
damages: Smith v. Dickenson (1804), 3 Bos. & Pul. 630, 127 E.R.

339. But the language used in deseribing the amount payable on
a breach is not conclusive. In Sainter v. Ferguson, 7 C.B. 716,
at 727, 137 E.R. 283, at 288, Coltman, J., said:

Although the word *“ penalty,” which would primd facie exclude the notion
of stipulated damages, is used here, yet we must look at the nature of the
agreement, and the surrounding circumstances, to see whether the parties
intended the sum mentioned to be a penalty or stipulated damages.

On the other hand, notwithstanding the contrary ruling in
Reilly v. Jones (1823), 1 Bing. 302, 130 E.R. 122, it is now settled
that the mere use of the words “liquidated damages™ is not decisive
against the sum being held to be a penalty. The principle is that
although the parties may have used the term * liquidated damages,’
yet if the court can say upon the whole of the instrument taken
together that there was no intention that the entire sum should be
paid absolutely on non-performance of any of the stipulations of
the deed, they will reject the word and eonsider it as being in the
nature of a penalty. And on p. 175 the author goes on to state:

Where it is doubtful from the terms of the contract whether the parties
meant that the sum should be a penalty or liquidated damages the inclination
of the court will be to view it as a penalty. In considering whether
a stipulation to pay a sum of money on breach of condition is to be treated
a8 & penalty or as liquidated damages, the test appears to be whether the loss
which will accrue to the plaintiff from an infringement of the contract can,
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or cannot, be accurately or reasonably calculated in money antecedently to
the breach. If it can be so caleulated, then the fixing of a larger sum of money
will be treated as a penalty.  Where the loss is absolutely uncertain, it will be
treated as liquidated damages

And again, at p. 185

It was said that the criterion of whether a sum, be it called penalty or

liquidated damages, is truly liquidated damages, and, as such, not to be inter

fered with by the court, or is trul penalty which covers the damage, if
proved, but does not assess it, is to be found in whether the sum stipulated
for ean or cannot be regarded nuine pre-estimate of the ereditor's
probable or possible interest in the due performance of the principal oblign
tior Ihe indicia of this questior ill vary according to circumstances
Enorr disparity of the m to any conceivable loss will point one way
while the fuet of the payvment being in ten proportionate to the loss will
point the other, But the circumstances must be taker hole and must
be viewed as at the time the bargain was made

Subsequently to the issue of the edition which I have referred
to of Mavne on Dareages, there are ter authoritic ind the
recent case of Dunlop v. New Garage, [1915) A.C. 79, was
cited to us by both parties and relied upon by them respectively
In t} CHse ngle sut greed to be puid as liquidated
d ges on the breach of a number of stipulations of varving

importance and the damage was the samee in kind for every possible

breach and was incapable of being precisely ascertaing It was
held that the stipulated sum, provided it was a fair estimate of the
probable damage and not unconscionable, would be regarded as
liquidate | damages and not as a penalty I'here the dictum of

J., in Kemble v. Farren (1829), 6 Bing. 141, 130 E.R

ferred to and affirmed, who said liquidated danages
cannot be reserved on an agreen ent containing various stipulations
of varying degrees of importance unless the agreem ent specifies the
particular stipulation or stipulations to which the liguidated dam-

fined.  Lord Dunedin, one of the majority of the

ages are to be con
court, carefully reviews other recent cases, namely: the Clydebank
case, [1905] A.C. p. 6; Public Works v. Hills, [1906] A.C'. 368, and
Webster v. Bosanquet, [1912] A.C. 304, After consideration of these
cases and the other authorities cited to him, he proceeds to state
several rules or propositions delucible therefrom and sone in
terwes not differing much from the tests laid down by Mavne, and
are as follows, at p. 86

Though the parties to a contract who use the words “ penalty” or *liqui-

dated damages’” may primd facie be supposed to mean what they say, yet the
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expression used is not conclusive. The court must find out whether the pay-
ment stipulated is in truth a penalty or liquidated damages.

Now, in the case at bar it was claimed on the hearing that
evidence as to values should have been exeluded. 1 eannot under-
stand very well how this court could ascertain whether the essence
of a penalty is a payment of money stipulated as in terrorem of
the offending party, or a genuine covenanted pre-estimate of dam-
ages, or comply with this other rule, which affirms that the question
whether the sum stipulated is a penalty or liquidated damages
was a question for conclusion of the court to be decided upon the
terms and inherent circumstances of each particular contract.

If 1 were the trial judge I would do as Galt, J., did. T would
admit the evidence as to the values. Lord Dunedin goes on
further in his reasons to state (p. 87):

It will be held to be a penalty if the sum stipulated for is extravagant and
unconscionable in amount in comparison with the greatest loss that could
conceivably be proved to have followed from the breach

And further:

There would be a presumption only that it was a penalty if
such a term were expressed in the writing. From the conclusion

arrived at by the trial judge, we must assume that the trial judge
considered the deal an extravagant one.

I think he was right in admitting the evidence and the question
decided was whether as a conclusion of law or a question of fact it
was competent for the judge to decide as he has decided.

I think it is a rule also that when the language describing the
amount payable on a breach is not conclusive, yet the court must
look at the nature of the agreement and surrounding circumstances
to see whether the parties intended the sum mentioned to be a
penalty or stipulated damages. Where it is doubtful the instrue-
tion of the court will be to view it as a penalty.

The case above mentioned, Kemble v. Farren, 6 Bing. 141,
130 E.R. 1234, was a case where the defendant had engage to act
as principal comedian at Covent Garden Theatre for four seasonsy
conforming in all things to the rules of the theatre. The plaintiff
was to pay him £3 6s. 8. every night the theatre was open, with
other terms. The agreement contained a clause that if either of
the parties should neglect or refuse to fulfil the said agreen ent, or
any part thereof, or any stipulation therein contained, such party
should pay to the other the sum of £1,000, to which sum it was
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thereby agreed that the damages sustained by any such omission,
neglect or refusal should amount; and this sum was thereby
declared by the said parties to be liquidated and ascertained
damages, and not a penalty or penal sum, or in the nature thereof
Tindal, C.J., p. 148, in discussing this part of the agreement soid:

But that a very large sum should become immediately payable, in con-
sequence of the non-payment of a very small sum, and that the former should
not be considered as a penalty, appears to be a contradiction in terms; the
ease being precisely that in which courts of equity have always relieved, and
against which courts of law have in modern times, endeavoured to relieve,
by directing juries to assess the real damages sustained by the breach of the
agreement

A similar decision was arrived at in the case of Boys v. Ancell
(1839), 5 Bing. N.C. 390, 132 E.R. 1149,

The cases cited and commented upon in the above appeal were
Astley v. Weldon, 2 Bos. & Pul. 346, Davies v. Penton (1827), 6
B. & C. 216, 108 E.R. 433, and Kemble v. Farren, 6 Bing. 141,
130 K.R. 1234

[ do not think, upon considering all the surrounding circum-

stances, that there was any genuine pre-estimate of the damages
likely to be suffered by the plaintiff by reason of the defendants’
breach of the stipulation. As to the evidence given by Mr. Bain
on the values of the lands in question, I think him a competent and
relinble witness; that his values are more correct than those of the
parties to the suit, who evidently were each trying during the
negotiations to enhance the sum mentioned in the agreement as to
each particular parcel.

I believe that more substantial justice would be done by the
judgment of the trial judge than a judgment in the terms suggested
by the majority of this court.

With all due respect I would dismiss the appeal and affirm the
verdiet of Galt, J.

FuLLerron, J.A.:—The main question argued on this appeal
was whether the sum of $25500 stipulated by the agreement of
July 11, 1916, to be paid by the defendants Finkelstein and Rosen
to the plaintiff in the event which has happened is a penalty or
liquidated damages. By that agreen ent the two defendants agree
to deliver title to the Logan Ave. property to the plaintiff on or
before April 1, 1917. In the evant of failure so to do they jointly
and severally covenant and agree to pay the plaintiff the sum of
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$25,500 “being the amount agreed upon as the value of said

lands.’

The terms of the agreement are clear and distinet: there is
nothing ambiguous about it and in the absence of authority one
would say that the ease was unarguable.

A difficulty is created, however, by the fact that in construing
agreenents of this hature the courts have laid down certain
arbitrary rules of construction.

The rule applicable in the present case, however, is one which
does not interfere with the expressed intention of the parties.
The rule is that if the sum is payable on the happening or non-
happening of one event, it is to be regarded as liquidated damages:
Astley v. Weldon, 2 Bos. & Pul. 346; Elphinstone v. Monkland,
11 App. Cas. 332; Law v. Redditch, [1892] 1 Q.B. 127; Ward v.
Monaghan, 11 T.L.R. 529; Sparrow v. Paris, 7 H. & N. 504;
Dunlop v. New Garage, [1915] A.C. 79.

There are two well recognized exceptions to the above stated
rule: 1, where a sum of nmoney is payable in default of paywr ent of
a smwaller sum ; 2, where ““the sum stipulated for is extravagant and
unconscionable in anount in comparison with the greatest loss
that could conceivably be proved to have followed from the breach.”

Counsel for the respondent contends that the agreement in
this case comes within the second exception, that the sum of
$25,500 agreed to be paid is “extravagant and unconscionable”

in relation to the value of the Logan Ave. property and that in
consequence it is a penalty and not liquidated damages.

In order to lay a foundation for this argument, he tendered
evidence at the trial to shew that the value of the Logan Ave.
property was less than one-half the amount sued for. This evidence

was received subject to objection.

I think the evidence was inadmissible on two grounds: 1, the
parties have themselves fixed the value of the Logan Ave. property
and their valuation is conclusive: Sun Printing & Publishing Associ-
ation v. Moore, 183 U.S. Rep. 642. 2. There is no proper pleading
under which such evidence could be given.

The only paragraph of the defence under which such evidence
could possibly be given is par. 8 which simply alleges that the
sum of £25,500 is a penalty. One of the chief objects of pleadings
is to acquaint each party with the case proposed to be made by
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his opponent and thereby prevent surprise at the trial. Under
such a pleading the plaintiff could not anticipate that the defendant
would call evidence as to values

Moreover, the plea ig not in accordance with the rules which
require that pleadings shall contain a concise statement of the
material facts upon which the party pleading relies.

Even if the evidence were receivable and clearly established
that the Logan Ave. property was actually worth, say, only
500 fixed

$7,000, 1 would still be of opinion that the sum of $
by the parties is liquidated damages and not a penalty

In Rolfe v. Peterson (1772), 2 Brown 436, 1 E.R. 1048, the lessee
covenanted not to plough up ancient pasture and if he did to pay
an additional yearly rent of £5 per acre. The lessee ploughed
10 acres. It was held that £5 was not to be considered as a
penalty, but as liquidated satisfaction, fixed and agreed upon by
the parties

In this case counsel for the defendant stated that the penalty
of £5 an acre reserved during the remainder of the term for once
ploughing amounted to more than thirty times the value of the
inheritance of the ten acres before they were put into a state of
cultivation by the defendants

In Astley v. Weldon, 2 Bos. & Pul. 346, Lord Eldon, at p. 351
said: “A principle has been said to have been stated in several
cases, the ‘n|<\]|l|1'l| of which one cannot but lament, namely, that
if the sum would be very enormous and excessive considered as
liquidated damages, it shall be taken to be a penalty though
igreed to be paid in the form of contract There is indeed
a class of eases in which courts of equity have rescinded contracts
on the ground of their being unequal. It has been held, however,
that were inequality is not a ground of relief; the inequality must
be so gross that a man would start at the bare mention of it.”

In Reynolds v. Bridge (1856), 6 E. & B. 528, 119 E.R. 961,
ring to the judgment of Lord Eldon

Lord Coleridge, at p. 540, re
in Astley v. Weldon, said: "'Lord Eldon distinetly laid down that
the mere magnitude of the sum named could not prevent it from
being liquidated damages.” (He says further) "I think there is
no great disagreement among the authorities, as to the instances in
which the sum named is to be considered constituting liquidated
damages or a penalty. All that the courts have done has been only
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to lay down a eanon for establishing the intention of the parties.
In no case is it said that the question can be determined from the
circurrstance that the sum named may very often be an exag-
gerated estimate of the actual damage.”

In Wallis v. Smith, 21 Ch.D. 243, Jessel, M.R., discussing the
judgn ent of Lord Eldon in Astley v. Weldon, supra, says, at p. 260:
“"He (Lord Eldon) perfectly well knew that whatever had been the
doctrine of equity at one time, it was not then the doctrine of
equity to give relief on the ground that agreements were oppressive
where the parties were of full age and at arm’s length.” Lindley,
LJ., at p.
cannot find a single ease in which the larger sum has been treated

“But when I come to look at the cases I

275, ®

as penalty where there has been no smaller sum ascertainable as
the amount of damages.”

In Dunlop v. New Garage, [1915] A.C. 79, Lord Parmoor said,
at p. 101: “There are two instances in which the court has inter-
fered when the agreed sum is referable to the breach of a single
stipulation. It is important that the principle of interference
should not be extended. The agreed sum, though described in
the contract as liquidated damages, is held to be a penalty if it is
extravagant or unconscionable in relation to any |m.~~|||!l' amount
of damages that could have been within the contemplation of the
parties at the tine when the contract was made. No abstract rule
can be laid down without reference to the special facts of the
particular case, but when competent parties by free contract are

purporting to agree (on) a sum as liquidated damages there is no

reason for refusing a wide liwit of diseretion. To justify inter-
ference there must be an extravagant disproportion between the
agreed sum and the amount of any damage capable of pre-
estimate,”  See also Clydebank v. Castaneda, [1901] A.C. 6.
Again, the form of the contract lends itself to the construetion
that the sum named is liquidated damages. In almost every case
you find an agreement to do a certain thing and a provision that
if default be made a certain sum shall be paid. Lord Dunedin
in Dunlop v. New Garage, [1915] A.C., at p. 86, says that “The
essence of a penalty is a payment of money stipulated as in terrorem
of the offending party, the essence of liquidated damages is

genuine covenanted pre-estimate of damage.”
Here the two defendants agree to deliver the title to the
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Logan Ave. property on or before April 1, and in the event of their
being unable or neglecting or failing to deliver title to pay “in lieu
of said lands " the sum of $25,500 in cash, being the amount agreed
upon as the value of said lands.

Defendants had a choice in the matter either to transfer the

title or pay the money. They neglected to transfer the title and

it must be presumed that it was more in their interests to pay the
nmoney

I'he case of Sun Printing & Publishing Co. v. Moore, 183
U5, Rep. 642, appears to be on all fours with the case at bar

In this case the respondent Moore chartered his vacht to the

yppellants for the term of 4 months for the sum of $10,000. The

green ent provided that the lessor should be linble and responsible

my and all loss and damage to hull, machinery, et It alsc

contained the following tern I'hat for the purpose of this charter

the value of the yvacht shall be considered and taken at the sum of
£75,000

I'he vacht was wrecked and became a total loss and the owner

ed for breach of the covenant to return the vessel claiming

$£75,000, the amount fixed by the charterparty as the value of the

I'he company introduced some evidence tending to shew that
the value of the yacht was a less sum than $75,000, and it claimed
that the recovery should be limited to such actual damage as

t be shewn by the proof. The trial judge refused to hear
further evidence offered on this subject and in deciding the case
sregarded it altogether
I'he judgment of the court was delivered by White, J., in a
very lengthy and able judgirent in which he reviews all the import-

h eases and arrives at the conclusion that as the stipu

ition for value referred to was binding upon the parties, the tri
court rightly refused to consider evidence tending to shew that
the admitted value was excessive.

The trial judge has found “that the defendant Sarah Finkel-

stein never was a party to the original contract as an undisclosed

principal.”  He quotes the following evidence in support of this
finding

Rosen: Q. 13. When did you tell her that you had entered into ex. 1
(i.c., the agreement)? A. I think it was on a Friday and I told her on Sun-
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duy. She was at our place, and I told her I had made a deed and she would
be the owner of half the farm. Q. 16. You told her that you had entered
into the agreement with Reimer? A, Yes, | told her that 1 signed it and 1
signed it

Sarah Finkelstein: Q. 27, And he told you he had entered into an agree
ment whereby he was to exchange the Logan Ave. property and your Purcell
property for the farm? A, Yes. Q. 23. That was perfectly satisfactory to
you? A. Yes

The trial judge has evidently overlooke!l the following evi-

dence:

Rosen: Q. 10. She was a partner to it” A, She knew we were entering
into this agreement. I told her and she was to get half the farm and | was
to get half. Q. And she consented? A, She told me it would be all right
Q. 235. She consented to your entering into ex. 17 A, Yes, Q. She knew
beforehand that you were going to make a deal with respeet to this land?
A Yes

In addition to the above there is other evidence to shew that

the defendant Sarah Finkelstein, prior to the making of the
original agreement, gave her father Rosen, full authority to deal
with the Purcell St. property

I would allow the appeal.

(‘urrax, J., concurred in allowing the appeal
Judgment varied,

ANNOTATION.
Penalties and Liquidated Damages in Contracts.

In cases where there is added to the contract a clause for the payment of
a sum of money in the event of non-performance, the question arises whether
the contract will be satisfied by its payment, or whether it will not. In the
former case, equity will not interfere; in the latter it may

The question always is, What is the contract? Is it that one certain aet
shall be done, with a sum annexed, whether by way of penalty or damages, to
secure the performance of this very act? or is it that one of two things shall
be done at the election of the party who has to perform the contraet, namely,
the performance of the act or the payment of the sum of money?  If the former,
the faet of the penal or other like sum being annexed will not prevent the
court’s enforeing performance of the very act, and thus carrying into execu-
tion the intention of the part Howard v. Hopkyns (1742), 2 Atk. 371,
26 .R. 624; French v. Macale (1842), 2 Dr. & War. 269; Roper v. Bartholo-
mew (1823), 12 Pri. 797, 147 E.R. 880. If the latter, the contract is satisfied
by the payment of & sum of money, and there is no ground for proceeding
against the party having the election to compel the performance of the other

alternative.

Contracts of the kind now under discussion may be divisible into three
classes:—

(i.) Where the sum mentioned is strictly a penalty—a sum named by
way of securing the performance of the contract, as the penalty in a bond:

(ii.) Where the sum named is to be paid as liquidated damages for a

breach of the contract:
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iii.) Where the sum named is an amount the payment of which may

be substituted for the performance of the act at the election of the person by
hom the money is to be paid or the act done

Where the stipulated payment comes under either of the two first-men

tioned heads, the court will enforce the contraet, if in other respeets it ean

ind « t to be enforeed, just in the same way a8 a contract not to do a

rti wet, with a penalty added to secure its performance or a sum numed

s liquidated damages, may be specifically enforced by means of an injunction
st hreaking it.  On the other hand, where the contraet comes under the
third head, it is satisfied by the payment of the money, and there is no ground
r the court to compel the specific performance of the other alternative of
the contract There ere,” said Lord Bramwell, in Legh v. Lillie (1860
GH. & N, 165, 171, 158 E.R. 69; “three classes of covenants; first, covenants

not to do particular acts, with a penalty for doing them, which are within the

S& O Wm 1L, e. 11: secondly, covenants not to do an act, with liquidated
images to be paid if the aect is done, which are not within the statute: and
thirdly, covenants that acts shall not be done unless subject to a certain pay
ent It will be convenient to consider the three classes of cases separately
A penalty (strietly so called) attached to the breach of the contract will
revent it from being specifically enforeed
Ihe general rule of equity | Lord 8t. Leonards, in French v. Macale
Dr. & War., 274-5, “is that if a thing be agreed upon to be done, though

ere is & penalty annexed to secure its performance, vet the very thing itself

be done If & man, for instance, agree to settle an estate and execute
bond for £600, as a security for the performance of his contraet, he will not
e allowed to pay the forfeit of his b nd avoid his agreement, but he will
| mpelled to settle the estate in specific perforn
I'he case referred to seems to be Cf ner v, Ch ¢
N ER. 337 So if & man covenant to abstain from d
gree that if he do it he will pay a sum of money; it wo
be compelled to abstain from doing that aet, and, just as in the converse «
I ot eleet to break his engagement by paying for his violation of the
I'hus, where two persons entered into articles for the le of an estate
th a proviso that, if either side sho break the contract, he should pay

L100 to the other, and the defendant, by his answer, insisted that it was the
ention of both parties that, upon either paying £100, the contraet should
be absolutely void, Lord Hardwicke nevertheless decreed specific performance

f the contraet to sell. Howard v. Hopkyns, 2 Atk. 371.  In another case, the

lition recited a contract for a settlement comprising a sum of money and
rreal estate: the penalty was double this sum of money, but had no relation
to the real estate: the court granted specific performance of the contraet
embodied in the condition.  Prebble v. Boghurst (1818), 1 Swans. 309, 36 E.R
102 And where a father, in consideration of his daughters giving up a part
! their interest in the property, agreed to make up their incomes arising out

it to £200 u year, and entered into a bond for the payment of such sum as

ight be needful for that purpose, and the bond recited the contract, the
court took this as evidence of the contract, and aceordingly granted relief on
thefoot of it beyond the bond, Jeudwine v. Agate (1820), 3 8im. 120, 57 I.R. 948
nd in a case which went to the House of Lords, a contract (contained in the

condition of a bond) to give certain property by will or otherwise, was held

Annotation




Annotation.

Dominion Law Rerorts. (45 D.L.R.

not to be satisfied by the penalty, but was specifically performed: Logan v.
Wienholt (1883), 7 Bli. N.S. 1, 5 E.R. 674. See also Butler v. Powis (1845),
2 Coll. 156, 63 E.R. 679; National Provincial Bank of England v. Marshall
(188R), 40 Ch. D. 112,

So, again, a contract not to earry on a particular kind of business within
certain limits expressed in the condition to a bond can be enforced by injunc-
tion: Clarkson v. Edge (1863), 33 Beav , 55 E.R. 354; Gravely v. Barnard
(1874), L.R. 18 Eq. 518; ¢f. William Robinson & Co. v. Heuer, [1898] 2 Ch,
451, at 458,

The difference between penalty and liquidated damages is, as regards
For, according to common law, if

the common law remedy, most material
the sum named is not a penalty, but the agreed amount of liquidated damages,
isfied either by its performance or the payment of the
Hard. 390, 95 E.R. 252; Lowe v. Peers (1768), 4 Burr
225 571; Legh v. Lillie, 6 1. & N. 165;
Mercer v. Irving (1858), El. BL. & E. 563, 120 E.R. 619; Atkyns v. Kinnier
(1850), 4 Ex. 776, 154 E.R. 1429. As to the distinction between penalty and
y Elphinstone v. Monkland, 11 App. Cas. 332,
346-348; Clydebank v. Castaneda, [1905) A.C. 6, 15; Public Works Commis-
sioner v, Hills, [1906] A.C, ¢ Wallis v. Smith, 21 Ch. D, 243, 249, 258;
Pye v. British Awtomobile Commercial Syndicate, [1906] 1 K.B. 425; Diestal v
Stevenson, [1906] 2 K.B. 345, 350; and General Billposting Co. v. Atkinson,
[1908] 1 Ch. 537, at 544,  But as regards the equitable remedy the distinetion
for the fact that the sum named is the amount agreed to be

the contract is s

money: Anon., (1
2225, 98 E.R. 160; Hurst v. Hurst, 4 Ex

liquidated damages, see

is unimportant
paid as liquidated damages is, equally with a penalty strietly so called, ineffec-
tual to prevent the court from enforcing the contract in specie: City of London
v. Pugh (1727), 4 Bro. P.C. 395, 2 E.R. 208; French v. Macale, 2 Dr. & War
260; Coles v. Sims (1854), 5 De G. M. & G. 1, 43 E.R. 768; Carden v. Butler
(1832), Hayes & J. 112; Bird v. Lake (1863), 1 H. & M. 111, 71 E.R. 49; ¢f
Bray v. Fogarty (1570), Ir. R. 4 Eq. 544

The simplest illustration of this is the ordinary case of a stipulation on
the sale of real estate that if the purchaser fail to comply with the condition
he shall forfeit the deposit, and the vendor shall be at liberty to resell and
d damages the deficiency on such resale and the
expenses. ‘A purchaser,” said Lord Eldon in Crutchley v. Jerningham (1817)
2 Mer, 502, at 506, 35 E.R. 1032, “has no right to say that he will put an end
nent, forfeiting his deposit.” Cf. Long v. Bowring (1864), 33
R. 496, Such a condition has never been held to give the

recover as and for liquic

to the agre
Beav. 5
purchaser the option of refusing to perform his contract if he choose to pay

the penalty, nor to stand in the way of specific performance of the contract

In French v. Macale, 2 Dr. & War. 269, Lord St. Leonards fully dis
cussed the law as to compelling the performance of contraets of the kind
In that case there was a covenant in a farming lease “not

under discussion
to burn or bate the demised premises or any part thereof under the penalty
of £10 per acre to be recovered as the reserved yearly rent for every acre so
burned.” His Lordship appears to have considered this increased rent as in
the nature of liquidated damages and not a penalty, but nevertheless he
granted an injunction against the burning, saying after u careful review of the
authorities that in every case of this nature the question is one of construc-
tion, and that the court will always interfere unless there is evidence of an
intention that the act is to be permitted to be done on payment of the increased

rent.
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In one case a deed was executed dissolving a partnership between H. and
' '

| and containing a recital that it had been agreed that the
from the

contain a eovenant by L. not to earry on the trade within one mil

old place of business “without paying to H., as or by way of stated or liqui-

dated damages,” a sum named In a subsequent part of the deed there was

n absolute covenant not to earry on the trade within that limit, followed by
v proviso that if L. should act contrary to or in infringement of
ment he would immediately thereupon pay to H. the sum of £1,/
of liquidated damages. Notwithstanding the recital and the §

was held that 1 8 not entitled to break the covenant on paying

nd an injunction was granted: Bird v, Lake, 1 H. & M. 111

The same view was put forward, though perhaps in slightly different
nguage, by the Lords Justices in Cole Ny 5De G. M. & G 1. That
v ease in which there were mutual covenants between a vendor of part of

his land and the purchaser of that part as to building on the sold and unsold

parts, with a stipulation for payment of liquidated damages i e of breach
f covenant.  On an application for an interim injunctio hicl s granted
Knight Bruce, L.J id M. &G 1, at9 1 ' deciding
the cause, I should prol me to the conclusion that i I
nant wotected (if 1T ma the ex) ion) | A for
| damages, it must be in t ial di 1 the « ACCOr
the contents of the whole i nd the nature el tances of
¢ r lar instance hether to hold it ol Ll 1 he
md of it to refuse an injunction if otherwise proper to be granted nd
hat in the present case, the circumstances are ! eritr for the
irt to grant an injunction I'urner, L.J., p. 10 he question
i h case sl eive, i I r the clan inserted | of penalt
T ether it nounts 1 tion | ( t T 1 t on the
ment of a certain sum
Where the contraet t« loor not to d th et distinet Ir the 1
to pay a sum of money, it seems that either the contraet or the obligatior
be sued on
Where pers il Lord Romilly, M.R., in / 63
§ B R. 394 enters into an o 1
rt | bond t A r ¢ |
| 1| wndd taun reliefl in either t 1l
It is ¢ t the contract 1 I rise 1 hond
Y leetion to g th 1 r the
Hobsc P. Wi M1, 24 E.R. ¢ ( (

wrt election Roy Bartholome 12 Pri. 707
In the third class of contracts, which may be distinguished as alternative
contracts, the intention is that a thing shall be done or a sum of woney paid

at the election of the on bound to do or pay

In these cases the contract is us fully performed by the payioe

money a8 by the doing of the aet, and therefore where the money i paid or

tendered there is no ground for interference by way of specifie performanee
Oor mjunction
I'he question to which of the three foregoing classes of contracts any

particular one belongs is of course a question of construetion. In cor

idering

o=
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it “the court must, in all cases, look for their guide to the primary intention
of the parties, ag it may be gathered from the instrument upon the effect of
which they are to decide, and for that purpose to ascertain the precise nature
and object of the obligation Roper x. Bartholomew, 12 Pri. 797, at 821. Con-
sequently each ease depends on its own circumstances, but it may be noticed
that “a court of equity is in general anxious to treat the penalty s being
merely a mode of securing the due performance of the act contracted to be
done, and not as a sum of money really intended to be paid”: Per Lord
Cranworth in Ranger v. Great Western R, Co. (1854), 5 H.L. Cas. 94, 100 E.R
824; Astley v. Weldon, 2 Bos. & Pul. 346; and that, “on the other hand, it is
certainly open to parties who are entering into contraets to stipulate that on
failure to perform what has been agreed to be done, a fixed sum shall be paid
by way of compensation”: Ranger v. Great Western R. Co., 5 H.L. Cas. 94

On this question it is by no means conclusive that the contraet may be
alternative in its form, for nevertheless the court may clearly see that it is
essentially a contract to do one of the alternatives: so that where there was
a contract to renew a certain lease, with an addition of three years to the
original term, or to answer the want thereof in damages, the court decreed
specifie performance of the lease, the second alternative only expressing what
the law would imply: Finch v. Earl of Salisbury, Finch, 212

The largeness or smallness of the sum named is no reason for considering
it a mere penalty, unless that be the apparent intention: Roy v. Duke of
Beaufort (1741), 2 Atk. 190, 26 E.R. 519; Astley v. Weldon, 2 Bos. & Pul. 346;
French v, Macale, 2 Dr. & War. 269. But see Burne v. Madden (1835),
LI & G.t. Plunk. 493; but where the amount of the penalty is small, as
compared with the value of the subject of the contract, it has been considered
a reason for treating the sum reserved as a mere penalty, and not in the nature

of an alternative contract: Chilliner v. Chilliner, 2 Ves, Sen. 528

In a case where a man, being very uncertain what estate he should derive
from his father, entered into u bond in £5,000, on the marriage of his daughter,
to settle one-third of such property, and the contract so to settle was recited
in the condition of the bond, it was specifically performed in full, and not up
to £5,000 only: Hobson v. Trevor, 2 P. Wms. 191,  “SBuch agreement,” said
Lord Macelesfield, 2 P. Wins., at p. 192 (6th ed.), **was not to be the weaker

but the stronger for the penalty

The faet that the benefit of the contract would result to one person or
flow in one channel, and the benefit of the sum, if paid, in another, is n strong
circumstance against considering the contraet alternative in its nature: thus
where, on a marriage, the husband's father gave a bond for the payment of
£600 to the wife's father, his executors or admimstrators, in the penalty of
£1,200 if be did not convey certain lands for the benefit of the husband and
wife and their issue, Lord Hardwicke held that the obligor was not at liberty to
pay the £600, or settle the lands, at his election, but compelled the specifie per-
formance of the contract to settle—partly on the ground that the £600 would
not have gone to the benefit of the husband and wife and their issue, but of the
wife's father and his representatives, and partly that the lands to be settled
were worth much more than £600: Chilliner v. Chilliner, 2 Ves. Sen. 528;
Roper v. Bartholomew, 12 Pri. 797.

Where the sum reserved is single, and the aet stipulated for or against is
in its nature continuing or recurring, as, for instance, particular modes of
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cultivating a farm, the sum will be considered as a security and not an alter
native: French v. Macale, 2 Dr. & War. 269; and see Roper v. Bartholomeu

On the other hand, where the sum or sums made payable vary in fre
queney of payment or amount according to the thing to be done or abstained
from, the courts have, in many cuases, found that the payment is an alter
native

In Woodward v. Gyles (1690), 2 Vern. 119, 23 E.R. 686, a covenant by
the defendant not to plough meadow land, and if he did, to pay so much an
were, wus held not to be a fit ease for an injunction restraining the ploughing
but the exact form of the covenant does not appear If,” said Lord St
Leonards, French v. Macale, 2 Dr. & War, 2584 s in Woodward v. Gyle
2 Vern. 119, and Rolfe v. Peterson, 2 Bro. P. C. 436, there is evidence of inten
tion that the party is to be at liberty to do the aet if he choose to pay the
increased rent, of course the court cannot interfere, because this court never
interferes against the express contract of the parties

In Rolfe v. Peterson, Ibid., the question was whether the payvment was
1 penalty and so eame within the doetrine of equitable relief against penalties
but of it Lord Loughborough said, in Hardy v. Martin (1783), 1 Cox, 2¢

Ihat was a case of a demise of land to a lessee to do with the land as &

ght proper: but if he used it one way he was to pay one rent and if another
way another rent Similarly, a covenant in a farm lease not to do certain
things “ under an increased rent of,”" ete., was held to give the tenant the right
to do the act on paving the increased rent: Legh v. 1 e, 6 H. & N. 165; and

Hurst v, Hurst (1849), 4 Ex. 571, 154 E.R. 1341; Gerrard «
3 Dr. & War. 414; and a contract to renew perpetually “‘under a penalty of
£70" was held alternative: Magrane v. Archbold (1813), 1 Do 107, 3 E.R

O Reilly (1843

But where, in addition to the increased rent, there is a stipulation that

e uet provided against shall be a forfeiture of the covenanter's interest, the
sum 18 held to be a security only and not an alternative: and consequently
the court would restrain the doing of the act: Barret v, Blagrave (1800), 5 Ves
0, 31 E.R. 735, as expluined by Lord St. Leonards in French v. Maca
2 Dr. & War. 278-9; and, of course, the usual form of lease giving the lessor
the right to re-enter and avoid the lease on breach of covenant offers no
impediment to the enforcement of the covenants specifically: Dyke v. Taylor
1861), 3 De G. I, & J. 467, 45 E.R. 959.

Where the contract would be unreasonable unless it gives an option to
the person stipulating to pay the sum, this will be a strong circumstance for
treating the contract as alternative. 8o where a lady, administratrix of her
husband, covenanted, under a penalty of £70, to renew a sub-lease as often

us she obtainec

a renewal of the head-lease, and it appeared that the fines on
the head-lease were raised on renewal, according to the then value of the
property, so as to render her covenant unreasonable except upon the con
struction of its giving her an option, the House of Lords treated the contract
as alternative: Magrane v. Archbold, 1 Dow, 107

In the case of Re Dagenham Dock Co.; Ex parte Hulse (1873), L.R. 8 Ch
1022, & company incorporated by Act of Parliament for making a dock, agreed
with a land owner to purchase a piece of land for £4,000, of which £2,000
was to be paid at once, and the remaining £2,000 on a future day named in
the agreement, with a provision that if the whole of the £2,000 and interest
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s not paid off by that day, in which respect time was to be of the essence

of the contract, the vendors might repossess the land as of their former estate
without any obligation to repay any part of the purchase-money

I'he court held that this stipulation was in the nature of a penalty from

which the company was entitlec to be relieved on payment of the balance of
the purchase-money, with interest

In Dunlop Pnewmatic Tyre Co. v. New Garage and Motor Co., [1915)
A 79, the appellants, who were manufacturers of motor tyres
cover nd tubes, supplied these goods to the r ndents, who were dealers
under an agreement whereby the ondents, in consideration of ecertain
trade discounts, bound themselves not to tamper with the marks on the

goods, not to sell or offer the goods to any private customers or to any co-oper
ative society at less than the appellants’ eurrent list prices, not to supply to

persons whose supplies the appellants had decided to suspend, not to exhibit

or export without the eonsent of the appellants, and to pay the sum of £5
by way of liguidate unages for every tyre, cover, or tube sold or offered
in breach of the agreement

I'he respondents sold a tyre cover to a co-operative society below the
current list price In an action for breach of contraet, it s proved that
ihstiu the whole of the pellants’ busing in these articles was done
through the trade; that in order to prevent underselliv he appellant
insisted n all their trade customers signing agreements of this nature, and
t} ¢ probable effeet of underselling by any particular trade customer was
to foree their other trade customers to deal elsewher I'he Court of Appeal
had held that this £5 agreed to be paid was a penalty: The House of Lords
reversed this, holding it to be liquidated damage I'he list of enses and
wnthorities are earefully reviewed in this cuse

Among the Canadian cases may be noted Fiske " e, 7 Grant's
Ch. 508

Upon » contract for sale of an estate subject to a mortguge, it was stipu

lated that the vendor should execute a bond to save harmless and indemnify
the purchaser against the encumbrance, and a sum of £500 by way of liqui-
dated dumages for non-performance by either was to be paid to the other

I'he court held that this did not enable either party to repudiate the contraet

upon paying to the other £500, and in a s r a reference as to

title was direeted, but without the usuul declarations that the plaintiff was
entitled to specific performance, reserving a right on the hearing on further

rinance in the event of the vendor's failing

directions to refuse specifie perf
to effect, or endeavouring to effect an arrungement with the mortgagee, which
the vendor alleged he could mauke It was also held that the faet of the
vendor being a partner in a mercantile firm who since the execution of the
contract had made a composition with their ereditors was not such an objec
tion as could prevail against the elaim to specifie performane

Kilmer v. B. C. Orchard Lands Co., 10 D.L.R. 172, [1913] A.C. 319, wa

an appeal to the Privy Couneil from the British Columbia Court of Appeal
2 D.L.R. 306

I'he question on the appeal arose out of & claim by the respondent eom
pany—an unpaid vendor of a tract of undeveloped land in British Columbin
to enforce & condition of forfeiture contained in the agreement for sale. By

the terms of the agreement, the purchase-money was to be puid together

with interest, by specific instalments at certain specified dates.  Time was

deelared to be of the essence of the agreement.  In default of punetual p
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1 t an appointed date of the instalment of purchase-money 1 the
inter then payable or any part thereof, the agreement was to be null and
1 all pavments made under the agreement were to be absolutel
forf | to the vendor; and the vendor b i 1tl
r nmediatel I'he first lment of 2000 w luly paid on tl
ition of the agreement. The second instalment of £5,000 with interest
ided by the agreement not padd on the d fixed for payment
I'he Privy Couneil held that the ease was entirely within the ruling in the
D ham Dock case | that the rt sl I relieve nst the
ri tter of the contraet, 1t rrears | ing been paid court in the
nd etion brought shortly after the default for the enforeems of the
citure rticularly as th riet wording | Ive
the rigl confiscate su f money iner g fron i the
gr nt approached completion, i lefaul ' . i

i n Manitob, Il ( foll 'l | il
from the defen T { | wned |
bed | } £2.700 N I i S100
h pavr I It the sai reemet ' {
of the lar I'he mn puyr 1
I and interest falling ul | ] nd | ' noft
( f the ¢ (8 ] ) ]
A hecame due 1 bl I'he T st ished th
fr B, C. Orch i 10 D11 | | } 8
express stipulation be n the | 108, pr h nd agreeing to miesns
| which the agreement might be put an end t I'here w 1
tie conclusion re g from def | he result of a deliberate agr
nt by which the mode of cancellatior w arrived at.  Noliee f default

were served according to the tern he agreement in September, 1912, and

he plaintiffs after receipt of such notices had made no move towards making

lefault or satisfactorily explaining their delay or erting their right to
redeem until the following March. The court held that fendant was
entitled to a deelaration that the reement had been ¢ elled

Papineau v. Guertin, 15 D.L.R. 513, was decided by the Quebee Court of
King's Bench in 1913. In this case a proprietor while he had a building in
course of erection entered into a distinet contract with the builders to have
work done, the doing of which caused the completion of the work originall
contracted for to be delayed. The court held that he must be taken to have
abandoned his right to enforee a purely penal covenant in the contraet upon
which he relied. The court, while realizing that the principles to be applied
in the decision of the action differed from those which would be applied in
Fnglish law, referred to Public Works Comm " 1906] A.C. 368
and Kilmer v. B. C. Orchards, 10 D.L.R. 172
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MATTHEW v. GUARDIAN ASSURANCE Co.

Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Anglin
and Brodeur, JJ., and Cassels, J., ad hoc. December 9, 1918

1. Companies (§ VII C—375)—FOREIGN ACTION TO RESTRAIN FROM APPLYING

FOR  PROVINCIAL  LICENCE—AMENDMENT OF INSURANCE  AcT
DOMINION LICENCE NECESSARY—ACTION PREMATURE
An action brought to restrain a foreign insurance company from
applyving for registration under a Provineial Aet was dismissed.  Between
the date of the trial judgment and the hearing of the upr-:nl the Dominion
Insurance Aet was amended (7 & 8 Geo. V., e. 29) and ss. 4 and 11 pro-
vided that a foreign insurance company could not earry on its business
in Canada unless and until it had obtained a licence from the Minister
of Finanee for the Dominion of Canada.  The court held that the Court
of Appeal for the province should have taken judicial notice of the
Dominion amendment, and that as the company could not transact any
business by the issuing of a provineial licence the proceedings by way of
injunetion were premature
[Boulerard Hewghts v. Veilleur (1915), 26 D.L.R. 333, 52 Can. 8.C.R
185, distinguished. |
2. Panries (§ 1 A—65)—FOREIGN INSURANCE COMPANY —(GENERAL AGENT
ACTION TO RESTRAIN FROM APPLYING FOR REGISTRATION—COMPANY
A NECFSSARY PARTY
The general agent of a foreign insurance company whose capacity
to sue and be sued on behalfl of the company does not commence until
it has become registered, is not its agent, in an action brought to restrain
it from applying for registration under u Provineial Insurance Aect;
the action is improperly constituted without such company being made a
party thereto

Arreat from the judgment of the Court of Appeal for British
Colunrbia (1918), 40 D.L.R. 455, sub-nom. Guardian Assurance
Co. v. Garrett, reversing the judgment of Clement, J., at the trial
and maintaining the plaintifi’s action

. F. Henderson, K.C., and Cameron, for appellant; Lafleur
K.C'., and Atwater, K.C'., for respondent.

Davirs, C.J.:—As to the point taken by my brother, Si
Walter '
Co. of Salt Lake City, Utah, the real defendant in this
necessary party to the action brought to restrain its agent Matthew,
the appellant, from applying to the superintendent of insurance in
British Columr bia for a provincial licence to that conm pany to do
business in that province, I am not at present ready to pronounce
the objection a fatal one. I agree that the company is a proper
s defendant, and I think the court of the
sed not to proceed in the

g, on the argun ent that the Guardian Fire Insurance

A8C, Wis a

party to be jnillwl

province would have been well advis
hearing of the eause unless and until it had been added as a defend-
ant.

But, as a matter of fact, Matthew, its general agent in British
Colurrbia, made the application to the superintendent of insur-
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nee as the authorized agent of the company in that behalf and

while the absence of the company may not be absolutely fatal

must necessarily lessen and narrow the measures of relief to

hich the plaintiff company claims to be entitled

I'he main and substantial question before us is the meaning

nd effect of the Doywinion Insurance Aet

917, which eame into

force September 20, 1017 I'he appeal from the trial judge to
he Court of Appeal of British Columbia s argued November

017, and the Act was, therefore, in foree at that time
It should, n 1 dgment, have been taken judicial notice
by the Court of Appeal and, if it had been, it would have
ppeared, whicl S commor | on the argument at bar,
loreign nsurance company can earry on its activities in
business it is nuthorised to deal in anywhere in Canada unless
| until it first obtains the licence from the Dominion Ministe

ided for in s, 1 of the statute

I'he obtaining of

rovineial licence such that applied fc
British Columbia by the appellant, Matthew, to the superin-

tendent of insurance in British Columbia would not operate to

erivit of the conmpany carrving on any of its activities in that

rOVInee It would not affect the
11 of the Dominion Aet

prohibitions preseribed in
wainst the company doing any kind

nsurance business un

s and until it has first obtained

Dowinion licence I'he provinecial licence was, therefore

nseless

nnocuous and impotent in itsell in any way to injure, hurt or

lmage the plaintiff company
Ihe result would be that this application was in any event
premature. | agree that the official charged with the issuing of

provincial licences would be well advised to do so only to com-

panies which had first obtained a Dominion licence. But 1 do

not see anything in either the Dominion or provincial statutes

which prevents him granting a provineial licence, useless as it
§ may be, to enable the licencee to carry on any business until after
the Dominion licence has been obtained

Upon this ground alone T would allow the appeal, but, under

the circumstances, without costs in this court and in the courts

below. For fear that in thus allowing the appeal 1 might mis-
takenly be supposed to have done so on the merits, I desire to add
! that nothing could be further from my intention.
3
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The power to determine whether, under circumstances and
facts as disclosed in this case, or whether in any case such a licence
should be granted to any company, is now vested in the Minister
of Finance, and neither this court nor any other court, I take it,
can interfere with the exercise of his statutory discretion. At
the san e time 1 desire not to leave it open to be said that I had in
any way, directly or obliquely, reversed or thrown doubt upon
the judgment of the Court of Appeal in this case so far as the n erits
were concerned

Ipinaron, J.o—It seems to mwe there has existed from the
outset a fundamental misconception of the actual legal situation
in which the respective parties concerned were placed, otherwise
I imagine we should have been presented with some other evidence
than submitted and argument thereupon helpful to solve, what 1
venture to look upon as an entirely novel claim

The appellant happened to be named as attorney, to act for
the Guardian Fire Insurance Co., in the event of its obtaining «
under the British Columbia Fire Insurance Act, and
And I assume he consented in such event to s

licence
amending Acts,
act and may have taken a part in filing with the provineial authori-
ties part of the necessary material for obtaining such a licence

Both the respondent and the Guardian Fire Insurance Co
in question were foreign corporations. The respondent was
created such in Great Britain, and the other in Utah, one of the
United States of America. Neither had any right to do an
business in Canada against the will of the Parliament of Canada

That parlianent, as early as 1868, passed an insurance Act
which prohibited the carrying on of such business in Canada b
any foreign companies or persons unless and until duly licensed
under said Act, and then subject to the conditions laid down
therein.

That Act was amended from time to time and, by an earl
amendment, required the licence to be renewed from year to yea
The respondent had been, under another name, it is said, dul
licensed under said Act. That name was changed more than
once, and in 1902 took the form now appearing herein. It also
had obtained a licence under, and pursuant to, the provisions
of the British Columbia Insurance Act to do business in British

Columbia.
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Fhat Aet, passed for purposes of revenue and other good
reasons, rendered registration there necessary and provided for
the 1ssuing of a licence as evidence thereof

|:‘ |

h insurance company of those concerned
possibly required thereby to deseribe itsell as of its place of origin

saw fit and was

or creation

So far as appears in this case the Guardian Fire Insurance Co

had never applied to the Dorinion authorities,  Until it had
done so and obtained a licenee or at least had wle an application
therefor, 1 think the action was premature Iherd s nothing
to be feared from the werely preparator 1 ormal application
! ¢ in British Columbia

W hatever might he saud for an action such as this had it been
taken against the company, I think it eannot properly be main-
taine FaInst oomwern nt doing no nwore than appellant had

one, apparently in good faith and depending, no doubt, upon his

principal duly proceeding to obtain ne ¢ obtaiming Dominion
icence before doing anvthing in the v oof carrving on business

I'he respondent had, until that done, presumably nothing to
fear.  Unfortunately, from the misconeeption I have adverted
to, this objection never rs to have been considered by

those concerned until my brother Sir Walter Cassels, on argu-
ment, called attention to the failure to make said companv a
party, and hence we are without argun ent on the question
o far as I have been enabled to discover, the nearest approach
to an agent in an analogous case being held thus liable to I
ittacked and enjoined, without his principal being made a party,
is the case of those handling goods of a principal who was
infringing some trade mark as, for example, in the case of {"pmann
Elkan (1871), L.R. 7 Ch. App. 132, and other analogous cases
cited in Kerr on Injunctions, 4th ed., pp. 342 ef seq
: In such like cases the agent was clearly doing that which was in
itsell illegal and hence responsible in an action for an injunction
Here, presumably, there was nothing of that kind. The purpose
certainly was neither nor pretended to have been that of pro-
L ceeding to carry on the business without obtaining a Dominion
tlicence.  If another purpose was had in view it ought to have been
established by evidence, which is not attempted.

! It is true that as early as 1910, before the Utah company was

i
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created, ss. 4 and 70 of the Dominion Insurance Act of 1910 had
been called in question as being wltra vires the Dominion parlia-
ment; by reason of the infringement thereby of provincial rights

In consequence of such question being raised, a case was
submitted to this court. That submission, although directed by
order-in-council in 1910, was, for some reason or other, not pro-
ceeded with to argument until 1912, and not deeided here till the
following vear.

An appeal was taken from the judgment of this court (1913),
15 D.L.R. 251, 48 Can. 8.C.R. 260, to the Judicial Committee of

the Privy Council, which was argued in December, 1915, and
] &

judgment given there in the following February, 26 D.L.R. 288,
[1916] 1 A.C. 588.

I hardly think any one ever supposed that if the said section
had been framed to deal only with foreign corporations, that there
could be a question of the power of the Dominion Parliament
in that regard.

For my part 1 felt bound to so limit the effect of my answer
to the second question submitted, as to avoid all appearance of
questioning that power so far as regards the foreign insurance
companies.

The Judicial Committee, in giving an affirmative answer
seemed to feel bound to express clearly its opinion that as regards
foreign corporations the Dominion Parliament had the power if
expressed in “properly framed legislation.”

If it, in fact, was ever supposed by respondent to have been
part of the purpose of the Guardian Fire Insurance Company,
created in Utah, pending this litigation, to deny the power of the
Dominion Parliament and insist upon a right to operate in British
Columbia by virtue only of a licence under the British Columbia
Insurance Act, I think it should have so alleged and proven such
an allegation.

The surmise comes too late after it has obtained an injunction
by the court below recognising the unquestioned validity of the
Act of 1917, which contained in other respects identical provisions

I am about to deal with.

In other words, when the appeal seeking for an injunction was
argued, and the injunction now in question was granted by the
court below, there was no longer, if ever, the slightest reason to
seek for such relief.
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That brings me to a consideration of the situation presented
by the application of s. 6 of the Dominion Insurance Act, 1910,
ind its repetition in the Act of 1917, which enacts as follows
6. Before issuing a licence to a company the Minister must be satisfied
that the corporate name of the company is not that of any other known com-
pany incorporated or unincorporated, or any name liable to be confounded
therewith or otherwise on public grounds objectionable.
which had been brought into and remained part of the Act since
1804

It may be arguable, as 1 suggested on the argument herein,
that the whole situation of the legal relation of the parties con-
cerned is not and cannot be affected by anvthing contained therein,
And hence it may be further arguable that an agent or clerk of any
kind ean be attacked alone and restrained upon the basis of what
ve might hold to be the right interpretation and construction
of this section.

Fven assuming that such a claim might be arguable as against
ppellant’s prineipal, 1 cannot see how such a ease can be main-
inable against the agent alone

['he appellant, it is true, has, by his pleading and his conduct
f the defence, gone bevond that, but his foolishly doing so cannot

determine the actual legal rights and liabilities existent between
such parties and bind us to hold that the granting or withholding

n injunction must be governed thereby

I'he offence to be considered, and for repetition or continuation
f which he is sought to be enjoined, is not that of pleading such

lefence but an alleged offence anterior thereto

I might rest my opinion here, but the claim, even if to be
msidered in light of the possible presence of the principal, is one

such a remarkable character that I feel it desirable to point
it briefly the actual situation and need of pausing before, in such
case as is presented, laving down as law, in the absence of the
Minister and without having his ruling, that he must not entertain
or a moment the consideration of such an application

And when we find that in Canada there actually are carrving on
usiness no less than three or four different sets (and possibly many

more) of foreign insurance companies possessing such similar

names as “The Pheenix of London, England™; “The Phanix of

7‘ Hartford, Connecticut”; “The Phanix of Paris,” and, it is said

he Pheenix of Brooklyn,” we should, I submit, infer that such
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a condition of things is the result of 2 considered and settled polie
in the administration of the Aet.

Indeed there is the case amrongst others of the Guardians (one
of which is a branch of that at Utah) competing with respondent
in the aceident line of insurance, from which it is fairly inferable

any had for many

that the respondent company or its parent com
vears assented to such an interpretation and construction of the

section as being correct

Confronted with such a situation it seems to require somn
holdness on the part of respondent, well knowing all, to ask us
to declare it all done illegally and in violation of the section 1 have
just quoted For my part I eannot assent to the ereation of such
inevitable confusion as would result from our so declaring in «
case launched, as this has been, and steered, as far as possible
clear of an investigation of the actual facts

We are asked to do that on the strength of a decision in which

there was ample ground for suspe ‘ing unfair

as 1 read the e,
dealing and a conscious purpose of doing wrong.

True, the court put it on another ground—as many of its kind

were politely put when in fact reading between the lines ther
existed grave ground for suspecting intentional wrong-doing or
determination to attempt it.

Case law, however helpful, is often a blind guide to follow. |
do not think that line of eases applicable herein or that the
should govern the decision of this.

I think we should becone possessed of a full realisation, or as
full a realisation as we can, of the actual legal and commercial
situations respectively, and observe an understanding of what
men, even when incorporated, are about, and then ask ourselves
if there is in truth that exact resemblance between the respective
situations which each of the lines of cases presented, and that
whiech confronted the minister (or succession of ministers) asked to
administer the law as enacted in the Dominion Insurance Act.

Let us never forget that the foreign corporation has no rights
save in a recognised comity liable to be set aside absolutely o
conditionally.

Let us further bear in mind that each of the foreign corporations

now in question herein was created in a different country, con-
formably to the respective laws thereof, without, so far as we can

see, any thought of coming into Canada.
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And again let us bear in mind that respondent has never
tempted to do business in the United States.  The incorpora-
tion of the Utah company no doubt used what had become an apt
word to cateh the ear of him desiring to be insured, and could
hardly dresmed of rivaling or invading any property of respondent

Voreover, the literature used by it in business does not su

such a purpose, but the contrary purpose of ivoiding the possible
evil complained of
It seens to e that the presentation of each of such foreign

companies so ereated and named respectively, of a claim to

icensed in Canada, ought rather to be allowed to stand on the

ke footing and be considered from the like point of view on which
the conrt (and I wight be permitted to say so a very capable
court) proceeded in the case of Burgess v. Burge I1853), 3 D¢
G, M. & G896, 43 E.R. 351, and which was followed by another
strong court 36 vears later in Turton v. Turton (1889), 42 Ch. D
128

I'he weasure of prosperity that tenpts a corporate creature
to wander from its place of birth to do business in foreign lands
surely has the like attendant inconveniences facing it when asked
to change its name, as the son of his father might have to face in
taking over the latter’s business, if forced to abandon his name
ind the like consideration, 1 submit, ought to be extended to it

Indeed, it may be competent for the minister to deal with such
a difficulty in a practical manner as the court did in the case of
Guardian Fire and Life Assurance Co. v. Guardian and General
Insurance Co. (1880), 43 1.T. 791.

Moreover, the names here in question are not identical, but
if they had been the section in question might be held to con-
stitute an imperative prohibition,

In regard to the alternative of either bearing names liable to
be confused with others, can either claim a licence?

There is no priority given by reason of seniority or otherwise
in the section. Nor is there anything else in the statute very
helpful.  These licences only last for a vear and are.renewable,
hut “subject, however, to any qualification or limitation which is
considered expedient.” Who is to determine the matter of

expediency? Is it not the minister? Can he not provide in such

a case for a mark of distinetion that will suffice unless in the

1se
of customers exceptionally stupid or unintelligent?
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And the mistake liable to occur from such causes would he
reciprocal and the only inconvenience worth a moment’s consid-
eration would be from the competition ereated by adding another
insurer, or two others, as one reads the section, to those already
on the roll.

That is, of course, the real grievance, but it enures to the
benefit of the public.

The monopolistic tendencies of commercial life increase with
prosperity and courts as well as legislators should, 1 submit, be

" astute to see that when it is the administration of a great Depart-

ment of State that is in question, as in truth it is herein, the
specious and plausible resemblance, of its problems to be solved,
to a decided case is not carried too far.

I forbear expressing any decided opinion upon what the
section of the statute may mean in several of these features 1
point out, beyond the decided opinion that no injunction should
be granted in entire disregard of its consideration which has been

avoided heretofore in the progress of the e

I have not overlooked the fact that the Companies Act in
England contains a somewhat analogous section enabling the
registrar to refuse in cases of conflict of names, and that courts
have passed upon the result. One grave question, however, is
that the relative positions of the Minister of Finance here and
Registrar of Companies there, are hardly the same, and in any
event the section here in question clearly imposes a duty to dis-
charge, possibly decisively, and the other meerely enables, knowing
that the court can rectify.

Can the court here rectify? We know the court can advise
if asked.

There may be another arguable side of the question of the
minister's power.

It was attempted, unsuccessfully, it is true, in Steele v. North
Metropolitan R. Co. (1867),2 Ch. 237, to enjoin the defendant from
petitioning parliament for relief. In dismissing the application,
Lord Chelmsford, L.C., remarked that judges of great eminence
had said the court had power to enjoin an application to parlia-
ment; but they had all declined to define the occasion which
would justify such interference.

F On the other hand, in The Queen v. Registrar of Friendly
Societies (1872), L.R. 7 Q.B. 741, the court, while declining to
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interfere with the ruling of a registrar, did not seem to doubt such
jurisdiction existed in a proper case. Grand Junction Water-
ork Co. v. Urban Distriet Council, [1898] 2 C'h. 1. 331, 336, was
noti.c of similar character not denying power, but only to he
oNe Vl'l.‘l"l i" an extreme case,
Another shade of opinion, as it were, arising out of a different

set of cirenmstances, it is true, but in relation to the proper exercise

of the power of injunction is there presented, when a specific
reniedy had been furnished by statute I'he judgment of Stirling
I., 15 well worth reading. It seens to furnish food for thought
before resorting to an injunction in such a ease as this where the
inister seems, impliedly at least, to have been given more power
Many of the eases cited by Stirling, J., in his judgment should
e well considered before interference in such a case as this
Norton v. Nichols (1858), 4 K. & J. 475, 70 E.R. 198, is one
of the cases in which the question of letting plaintiff resort to an
tion at law instead of granting injunetion is dealt with and is
wble as containing, though on an interlocutory motion, the
expressions of opinion of eminent equity judges
I need not continue on the lines of thought 1 indicate |

should not have heen

Judgnent of the learned trial ji
eversed and an injunetion granted in light of the clear enactment
existing when the judgn ent appealed from was pronounced

I think the appeal should be allowed and the judgn ent of the
carned trial judge be restored with costs, but without prejudice

to the rights of respondent, if any, us events develop, and if the

purpose is continued on the part of the Utah company of applving
for o Dominion licence
\t most the result should be no higher than in the cases when
pplication for injunction failed and the plaintiff was relegated
court of law to claim damages
ANGLIN, J For the reasons stated by Cassels, J., I doubt
whether this action is properly constituted in the absence of the
Guardian Fire Insurance Co. (of Utah The purpose of the
“]w intiff s to restrain projected activities of this Utah company
@ in British Columbia. It is, I think, quite clear that the defendant
W Matthew does not represent it for the purpose of this action
;’.]|1~ capacity to sue and be sued on its behalf under the power of

Suttorney in evidence would arise only upon the licence sought

¥,
ﬂ eing granted. It is for the conduct in matters therein specified,

P
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of the affairs of the company when so licensed that the power of
attorney is furnished as required by the statute, R.S.B.C. 1911,
e 113, 5 10 (g). 1 not a necessary party—as 1 ineline to think it
was—the Guardian Fire Insurance Co. (of Utah) would certainly
have been a proper party; and T think judicial diseretion would
have been soundly exercised by deelining to entertain this action
until it had been added as a defendant.  Where the injunction
sought will injurionsly affeet the rights of a person or hody not
before the court it will not ordinarily. and without special eireum-
stances, be granted.  Hartlepool Gas & Water Co. v. West Hartle-
pool K. Co. (18G5), 12 LT 366. 1 prefer, however, not to rest a
judgent of disiissal of the action on this ground, but rather on
another which a little more closely touches the merits of the
issue, having regard to the nature of the relief songht—an injune

tion quia timet.

In Atf'y=tien’l v. Manchester, [1893] 2 Ch. 87, at p. 92, Chitty,
J., says

The principle which 1 think may be properly and safely extracted fron
the quia timet authorities is, that the plaintiff must shew a strong ease of prob
ability that the apprehended mischiel will in fact arise

Whatever ground the decision of the Judicial Committec
26 DR, 288, [1916] 1 AC. 588, 597 (see, however, Farmer
Vutual Fire Ins. Co. v. Whittaker (1917), 37 D.L.R. 705, in regard
to the validity of s, 4 (¢t seq.) of the Dominion Insurance Aet, 1910
ch. 32), may have given the present plaintifi to apprehend injury
from the granting of a British Columbia licence to the Utah
company since the enactrent of the new Dominion Insurance
Act of 1917 (e, 29, ss, 4-11) it seems abundantly clear that the
granting of a provincial licence (assuming the legislation pro-
viding for it to be within the ambit of provincial legislative
jurisdiction as defined in John Deere Plow Co. v. Wharton, 18
D.L.R. 3533, annotated, [1915] A.C'. 330,) would not enable the Utal
company to solicit or transact any business in British Columbia
until it should obtain a licence from the Dominion authorities
So essential is the Dominion licence that without it the trans-
action of any business by the company is prohibited (7 & 8 Geo
V.o (DY), e 29, s 11), and upon its being granted the right to o
provineial licence on payment of the preseribed fee is indisputable
(RS.B.COIO1L, e 113, 5. 7). The granting of the British Columbia
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icence will, therelore, not entail the mischief to avoid ch the

esired injunetion is sought

Under these eireun stances the bBritish Cohn wou
ight be well advised to refrain fie granting th
icence until the applicant conpan ws obtained i eder
licence <hould the latter licence be refused, or she nted

to the company under different or nodified nan e

probable, a British Columbia licence obtained under the present

nane mwight be entirely useless But T kne ground for
holding that applications for botl censes may not be made
oncurrent v that that for the provim licence

precede that for the Doninion licence « ht t )

it s the Utah corpany’s intention to apply for the nee
Doninion licence before undertaking 1t cary n husines
British Colun bi It n ready have done so I'he defendant
Matthe in making the application complained of, has not dong

invthing illega

I'he Dowrinion Aet of 1917 was in foree hen this essc
heard by the British Colun bia Court ol Appeal and should have
heen taken account of b hat court since, therefore I View
of that legislation a British Colun bia licence, if granted to the

U"tah company, would be impotent to enable it to transact any
business to the prejudice of the plaintiff, I am, with respect, of
the opinion that when this action came before the Court of Appeal
1 case for the granting of the injunction asked did not exist and
that

t should have been refused. Our statutory dutyv is to pro-

nounce the judgment which that court should have rendered
Boulevard Heights v. Veilleux, 26 D.L.R. 333, 52 Can. S.C.R. 185
I'his ground suffices for the disposition of the appeal without
considering the other questions dealt with at bar.

I agree with my brother Cassels that the injunction should
iso be dissolved as to the defendant Garrett, although he did not
appeal against it

Brobkur, J I concur in the opinion of the Chief Justice

Cassers, J An appeal from the Court of Appeal of British
Colurcbia.  The plaintiff, the Guardian Assurance Co. Ltd
conmarenced this action by writ issued on March 27, 1917, and the
case came on for trial before Clement, J.  Judgment was rendered
on June 26, 1917, dismissing the action with costs to he
by the plaintiff to the defendant Matthew.
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The plaintifi's statement of claim alleges that the plaintiff
is n company duly authorised to carry on business in the Dominion
of Canada. It alleges that a company called the Guardian Fire
Insurance Co., incorporated in Utah, and with power (on obtaining
a proper licence) to carry on business in British Columbia, had
made application to the defendant Garrett for the issue of a licence
under the British Columbia Fire Insurance Act.

The statement of claim turther alleges that the Guardian Fire
Insurance Co. proposes and intends to carry on the business of
ince in the Provinee of British Columbia under the name

fire ins.
of the Guardian Fire Insurance Co.

The statement of claim asks for an injunction to restrain the
defendant Matthew, the agent of the Utah company, from making
any application for the licensing of the Utah company and to
restrain the defendant Garrett from issuing any licence.

The Utah company, namely, the Guardian Fire Insurance Co.,

were not made defendants to the action.

It will be noticed that there ig no allegation in the statement
of claim that the defendant Garrett intended to issue such u
licence as had been applied for. The defendant Garrett filed no
defence to the action.

A mass of evidence was adduced at the trial, a considerable
portion of which was inadmissible if the decisions of the House of
Lords in trade mark cases are assumed to be binding upon our
courts. For reasons which [ give hereafter I do not see that
the action could have been properly tried in the absence of the
parties who were interested.  The action having been dismissed,
and, as I think, rightly dismissed by the trial judge, the question
does not become one of very great moment were it not for the
decision of the Court of Appeal now before this court.

The appeal before the Court of Appeal of British Columbia
(1918), 40 D.L.R. 455, was heard on the 16th and 19th days of
November, 1917, and the order of the Court of Appeal bears date
April 2, 1918.  The formal judgment of April 2, 1918, is beyond
what was evidently contemplated by the judges. It provides as

follows:—

And this court doth further order and adjudge that the respondent
Matthew be, and he is, hereby perpetually restrained from applying to the
superintendent of insurance of the Province of British Columbia, and the
respondent the superintendent of insurance be, and he is, hereby perpetually
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restrained from granting any application for the licensing under the British
Columbia Fire Insurance Act of any company under the name of the Guardian
Insurance Co. or any other name likely to mislead or deceive the publie into
the belief that the company being licensed as aforesaid is the same as the
Guardian Assurance Co., Ltd

This seems to me to be rather a sweeping injunction if the

judgment were otherwise correct. It not merely ns the
Superintendent of Insurance from granting a licence to the Utah
cornpany, the company whose agent the defendant M hew 1s
and a company as I have mentioned not a party to the action unless
the action against Matthew, the agent, means an action against
them, but it restrains the i ng of icence to any other coinpan
that may apply whether the Utah co ny orn

I'he defendant Garrett did not appear on the appe ind the
ignent of the Court Appe wders and adjudges that the
ppellant’s costs of the said action of this appeal ed
md paid by the respondent Matthew

The statute of British Columbia, the one in question, i 113
of RS.B.C., 1911 It provides by s. 4 us follows

all undertake or solicit, or agree or offer to undertake

No company
any contract within the intent of 8. 2 of this Act, whether the contract be
original or renewed, or accept or agree or negotiate for any premium or other
consideration for the contract, or prosecute or maintain any action or proceed-
ing in respect of the contract, except such actions or proceedings as arise in
winding up the affairs of the company, without in each such case having first
obtained from the superintendent and holding a licence under this Aet

N. 6 provides as follows

6. So soon as a company applying for a licence has deposited with the
superintendent the security hereinafter mentioned, and has otherwise con-
formed to the requirements of this Act, the superintendent may issue the
licence

By s. 10 it is provided that “before the issue of a licence to a
company other than a provineial company, such company shall
file in the office of the superintendent,” certain documents which
wre set out

Sub-s. (d) provides

Notice of the place where the head office without the province is situate

Sub-s. (g) provides

A duly executed power of attorney under its common seal, empowering
some percon therein named and residing in the city or place where the head
office of the company in the provinee is situate, verified in manner satisfactory
to the superintendent, to act as its attorney and to sue and be sued, plead or
be impleaded, n any court, and generally on behalf of such company, and
within the proviuce, to accept service of process and to receive all lawful
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wll nets and to execute all deeds and other instruments

notices, and 1o «
relating to the matters within the scope of the power of attorney and of the
company to give to its attorney ; provided that whenever the company has by
power of attorney under the seal of the company appointed u general agent for
Canada, and has thereby authorised such general agent to appoint other
agents in the various provinees of Canada, then, after filing with the superin-
tendent a copy of said power duly certified by a notary public to be a true
copy thereof, other powers of attorney executed by the said general agent for
Canada, under his seal, in the presence of a witness, verified in manner satis
fuctory to the superintendent, shall be deemed sufficiently executed by the

company for all the purposes of this Aet

8.1 of the Aet is as follows

11 Such power of attorney shall declare at what place in the provinee
the ehief ageney, head office, or office of the attorney of the e Ay is or is
to be established, and shall expressly authorise the attorney to receive serviee
of process in all setions, suits and proceedings against the company in the
provinee in respect of any liabilities ineurred by the company therein; and

shall declare that serviee of process for or in respeet of such liabilities thereat
or on the attorney, or any adult person in the employ of the company at the
said office, shall be legal and binding on the company to all intents and purposes

whatsoever
I do not think that, on the proper construction of this statute

it was sufficient to have made the defendant Matthew the sole

He i constituted the agent of the company for the pur-

party
but that does not, to my mind, get rid

poses set out in the Aet

ssity in an action of this nature of having the company

of the ne
hefore the court

It has been argued that an injunction may be applied for
against an agent of the company, and for this proposition, Ken
on Injunctions (5th el., p. 377), and the ease of Upmann v
Elkan, L. 7 Ch. App. 132, are cited.  This case was an action
based upon o trade mark, and against a fraudulent mark on cigars
viz., the trade mark of the plaintiff, a resident of Cuba. Even in
that case it will be noticed that the consignees to whom the cigars
were consigned were, on their names being disclosed, added ss
parties to the action.

In Bowstead's Laws of Ageney (5th ed., pp. 445 & 446) will
«t of which is the case of

be found a number of ecases, the near
Nireaha Tamaki v. Baker, [1901] A.C. 561, but in that case it is
expressly stated that the defendant was not the agent for the
Crown.

In cases of tort the plaintiffl can, of course, sue an agent who
is u joint tort feasor, but that is not the case in question in this
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Ihere is no suggestion of any fraud on the part of Matthew CAN
or in fact on the part of the Utah company 8. (
I fail to see by what process of reasoning an incorporated MATTHEW
company with a status to earry on business can be restrained from '
CIUARDIAN
pplving for a licence; and I also fail to see how the registrar can  Assurasce
Co
be restrained from entertaining such an application.  If he were
opinion that the licence should not be granted he would prob Canels. J
Iv have refused it

I'he ease which seeirs to be greatly velied upon, viz., Hendril
Vontagu (1881), 17 Ch. 1. G638, is a case of a different character
In that ecase the company was not incorporated, and the fact

ere (ifferent

I think the remarks of Mr. Henderson in his argument
this court, that the facts in Savnd v. Sun Life, [18M] 1 Cl
ipplicable and should be followed re Wi ounede
se the effect of Hendrils v. Montagu is diseusse
ellants in the Hendriks case were represented by Mr, (
Q. nd Mr. H. W. Hon Mr. Clatt to1x need to
( WS an eminent couns nd on p. 643 will be found
h { ks as lollows
I'he Master of the Rolls was under a misapprehension in thinking that
i motion was founded on the 20th section of the Companies Aet, 1862

I'hat is not the case. We only referred to the seetion as a statutory embodi

ment of the law on the subject, If we were applying under the Aet, it would

not be necessary to come to this court, as the registrar would take eare of us.
It seems to we the case should have been left to the

to deal with it, and 1 utterl il to understand how jurisdietion

n exist to restrain a conpany duly incorporated with power to

irry on business in British Columbia from applying for a licence

On the question of suing an agent in place of the prineipal
reference is made to Arehibald v. The King (1917), 39 D.L.R. 166,

M Can, R.CRL AR, (on appeal from 35 D.L.R. 560), recently decided

this court I'his case does not, to my mind, maintain the
proposition.  That case proceeded upon the ground that the
municipal council not having chosen to pass a by-law in regard
to the issuance of a hicence, the clerk was bound to issue the licence.
Fhe Chief Justice, at p. 168, so treats it; Idington, J., at p. 169

8 and Anglin, J., at pp. 169-70. It is no authority for the proposi-

tion that in a case of the nature of the one in appeal an agent ean

he sued alone

kS, 37 o
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On the question of what is necessary to prove in the so-called

passing of cases, the case in the Privy Council of the Standard Idea
av be lookec

hould be allowe

Co. v. Standard Sanitary Co., [1911] A.C". 78, 83, 1

I am of opinion that the appeal in this ¢
and the judgment of the trial judge restored. Having come to
this conelusion, the case might rest there, but I think there is
another reason why the Court of Appeal in British Columbi
should not have granted the injunction

In the ecase of the Boulerard Heights v. Veilleux,
the effect of a curative statut

26 D.L.R

333, the question arose as to

on the right of the appellant. It is material in the case before

to keep in mind the dates

As | have pointed out, the case was not argued in the Con
Appeal for British Columbia prior to November 16, 1917
Between the dat

ol
and the order in appeal is dated April 2, 1918
of the trial judgment and the hearing in appeal, the law affectiy
the rights of the Utah company was changed. This is by ti

20, 78 Geo. V.), which was assented to

Insurance Act (c.
September 20, 1917, In considering whether or not the cour
should not have taken cognizance of this statute, it will be see

that the facts in the Boulevard Heights case are dissinnlar \

p. 334 of the report, Idington, J., refers to the fact

The Act was amended after judgment was given herein by the Court
Appeal, and the amendment, it is urged, does away with his right thereis
Whatever might be said in the case of such an amendment as appears, enacte
before the hearing in appeal, cannot, I think, help the appellant now.
wt judgment was right when given. We can only give the judgmer
which the court below appealed from should have given. To go further woul

be to exceed our jurisdiction

Duff, J., at p. 336, puts it as follows:—

If we are governed by these amendments in the decision of this appes
then the respondent must fail in so far as his case rests upon the illegality
the agreement of sale.

There ean be no doubt, I think, that if these amendments had been enacted
before the hearing of the appeal by the Appellate Division of Alberta, tha
court would have been governed by them in the disposition of the appeul
Quilter v. Mapleson (1882), 1 Q.B.D. 672.

Anglin, J., at p. 337, puts it:

The amending statute of 1915, although made applicable to pending
litigation, is not declaratory of the law as it stood at the time of the contract
in question or at any subsequent period anterior to its enactment. It became
law only after the judgment of the appellate division in this ease had been

delivered. This court is bound by statute to render the judgment which the
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court appealed from should have given—of course upon the law as it was when
that court delivered judgment

Brodeur, J., at p. 339, states

At the time the court below was considering this case, the statute now
invoked had not been passed. 1t could not be then acted upon by that eourt
Our duty is to render the judgment which the court below should have rendered

In this case, as | have stated, the Dominion Insurance Act
came into force prior to the hearing of the appeal in British Col-
umbia

In the case of Att'y-Gien'l of Canada v. Alberta, 26 D.1L.R
288, 292, which was decided by the Bouard of the Privy Council

Lord Haldane, who delivered the ju ent of the Board, states

The second question is, in substance, whether the Dominion Parliament
has jurisdiction to require a foreign company to take out a licence from the
Dominion Minister, even in a case where the company desires to carry on its

business only within the limits of a single province. To this question their

Lordships’ reply is that in such a case it would be within the power of the
Parliament of Canada, by properly framed legislation, to impose such a restrie-

tion. It appears to them that such a power is given by the heads in s. 91

which refer to the regulation of trade and commerce and to aliens

I'he Dominion statute relating to insurance, referred to
namely, e. 20, 7 & 8 Geo. V., was enacted, and by the interpreta-
tion “minister” mweans the Minister of Finance.  The “ company
includes any foreign company for the purpose of carrying on the

SINess o INsuranee “!‘V“'l!ll con ,L!II' i means a con 'i.llv'.

neorporated under the laws of any foreign country for the purpose
of carrving on the business of insurance, and having the faculty
or capacity under its Act or other instrument of incorporation
to carry on such business throughout Canada

By the admissions in the present case the Utah company
has power to earry on business in British Columbia, and I think
that it should be assumed that they also have the faculty or

ipacity to carry on business throughout Canada.

By the statute, s. 4, it is provided that it shall be competent
to the minister to grant to any company which shall have com-
plied with the requirements of this Act preliminary to the granting
of a licence, a licence authorising the company to carry on its

business of insurance or any specified part thereof, subject to the

§ provisions of this Act and to the terms of the licence.’

Sub-sec. (b) provides that “in the case of any other company,

throughout Canada or in any part of Canada, comprising more

than one province which may be specified in the licence.’
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S, 6 provides “before issuing a licence to a company, the
minister must be satisfied that the corporate name of the company
is not that of any other known company incorporated or un-
incorporated, or any name liable to be confounded therewith or
otherwise on public grounds objectionable.”

There is a prohibition preventing a company doing business
without this licence. 8. 11 legislates as to this.

The effect of the licence is provided for by sub-sec. 2 of s. 4,
which reads as follows:

2. Any company other than a Canadian company which may obtain
from the minister a licence or a renewal of a licence shall thereupon and thereby
b and be d d to be a pany incorporated under the laws of Canada
with power to carry on throughout Canada, or in such part or parts of Canada
as may be specified in the licence, the various branches or kinds of insurance
which the licence may authorise.

This is a wide provision.

At the time the appeal was taken to the Court of Appeal in
British Columbia the Utah company had not obtained a licence
under the British Columbia Aet.  The licence has to be obtained
from the Dominion. Had the Minister of Finance issued the
licence no legislation in British Columbia preventing them from
carrying on business would have been valid. See John Deere
Plow Co. v. Wharton, 18 D.L.R. 353, [1915] A.C". 330.

It seems to me that the Court of Appeal should have been
guided by the fact that when the appeal was heard the law was
changed. The requirement on the part of the Utah company to
obtain a licence from the registrar in British Columbia ceased to
exist. The forum to determine the question whether a licence
should be granted or not was the Minister of Finance for the
Dominion, and 1 fail to see what jurisdiction the courts would
have for interfering with the express statutory power which is
given to him to grant or refuse.

I think the appeal should be allowed with costs, payable to the
defendant Matthew by the plaintiff and the judgment of the trial
judge restored.

The defendant Garrett did not appear on the appeal, and a
curious result would happen if the judgment were held to be in
force as against him, while the decision of the court is that the action
should be dismissed on the grounds stated. The nearest authority
I can find is Smith v. Cropper (1885), 10 App. Cas. 253, in which a
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e of an analogous character came up before the House of
[ords It was a patent action The patent had been declared
id. One or other of the defendants failed to appeal. The
ippellants succeeded and the patent was declared void. The
Lords decided that it would be an anomaly to have a judgment
leclaring the patent valid as against one defendant, and invalid
wainst the other defendant, and the rest of the world
I think, in this case, the judgment of the Appellate Court must
be set aside in toto both as regards Matthew and Garrett
Garrett is not entitled to costs as he did not appear in the Court
of Appeal or in this court
Appeal allowed

DUNN, ADMINISTRATOR v. DOMINION ATLANTIC R. Co.

Nova Scotia Supreme Court, Harris, C'J., and Russell, Longley and
Mellish, JJ. January 14, 1919

Canriers (§ 11 H—140)—=R1010U8 OR DISORDERLY CONDUCT OF PASSENGER —
FIECTION FROM TRAIN
Riotous or disorderly conduet, or the use of indecent or profane lan
guage in a railway passenger coach, works a forfeiture of a passenger’s
right to be earried as such, and he may for such conduct be ejected from
the train, unless he is through drunkenness or other cause bereft of all
intelligence and is put off and left on a track or other dangerous place,
under such cirewmstances that the conductor ought to have known
that putting him off was equivalent to putting him to death
ProxiMATE CAUSE (§ 111-—46)—FJBCcTED PASSENGER—KILLED AT DIFFERENT
PLACE SEVERAL HOURS LATER—LIABILITY OF RAILWAY COMPANY
A railway company is not liable for the death of a passenger, who is
ejected from the train at a proper stopping place, for drunkenness and
riotous conduet, if at the time he is put off the train he is capable of
taking care of himself, although subsequently he wanders on to the track
and several hours later is killed by another train at a place where those
in charge of the latter train could not see him in time to prevent the
accident,

ArrEAL from the judgment of Drysdale, J., in favour of defend-
ant in an action claiming damages for negligence causing the death
of a passenger ejected from one of the defendant company’s trains.
Affirmed by equally divided court.

W. A. Henry, K.C., for respondent

Harms, C.J.:
sion train operated by the defendant company. The train was run

Stanley L. Dunn was a passenger on an excur-

for the purpose of conveying passengers to and from the exhibition
in Halifax, and on September 14, 1917, the train, consisting of an
engine and 15 passenger cars, left Halifax between 10 and 11 o'clock
at night for Kentville,

51
CAN.
S (
MAarraEw
v
GuarpIaN
ASSURANCE
Co

Cassels, J

Statement.

Harris, CJ.




DominioN Law REpPoRTs. [45 D.LR.

Dunn had become intoxicated during the day but he went over
to Dartmouth in the afternoon to visit his brother, who lived at
Woodside. He left Woodside about 7 p.m. to take a bus or car
running to Dartmouth. His brother says he was drunk but he
allowed him to go from his house alone knowing that he had to
take the bus to Dartmouth, ferry to Halifax, and then some
conveyance to the railway station at North St. Whether he had
anything to drink after leaving Dartmouth does not appear, but
he was found on the train intoxicated, and on the train he was
walking about from one car to another, and about the particular
car in which he happened at the time to be. After leaving Windsor
and before reaching Hantsport he staggered into the lap of a young
lady 16 years of age, recovered himself and went a little further
along in the car to a seat where an aged couple were sitting. He
put his hand on the old gentleman sitting next to the aisle and told
him to wake up, and then reached over and grabbed the old lady
by the hair and gave her a shake and coarsely told her to wake up
The conductor went and took him to a seat and remonstrated witl
him and tried to persuade himi to remain quiet. He said he wanted
to go into another car to see a young lady, and the conductor agreed
that he should go on his promise not to annoy passengers. The
conductor followed him and when Dunn was trying to cross from
that car to the next the train lurched and some passengers caught
him and prevented him from falling off. The conductor, thinking
he might fall off and get killed if left to himself, pulled him back
into the same car from which he had started and put him in a seat
He got very abusive and resisted the conductor. The conductor
seen s to have treated Dunn with a great deal of patience and dis-
cretion, but asserted his authority and insisted that Dunn should
remain in his seat. He grabbed the conductor by the throat and
in the scuffle which followed the window of the car was broken and
he became abusive and cursed and swore at the conductor. The
conductor says that he was unable to pacify him and decided to
put him off at Hantsport station at which the train was just then stop-
ping. When the train stopped the conductor removed him from the
train by getting behind him and pushing. There is no suggestion
that any excessive force was used or any injury done to Dunn in his
removal from the train. The evidence shews that Dunn was put
off the rear end of the ninth car from the engine, that the train ran
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a considerable distance past the station house, and this brought the
car in question opposite a part of the platform. The train was
running in a westerly direction and the whole length of the platform
was about 325 ft., of which about 235 ft. was made of planks, and
yhout 90 ft. was built up with ashes with a squared piece of timber
ong the track side and on the opposite side, about a foot high.
lhese figures are from scaling the plan produced. The evidence
shews, I think, conclusively that he was put off on this part of the
platform covered with ashes. Some of the witnesses called on
hehalf of the plaintiff speak of it as being on the ground, but a
careful perusal of their evidence convinces me that they were evi-
dently referring to the absence of planks with which the platforms
ire usually covered

He was removed from the train about 1 o’clock in the morning,
ind there was no light in the station house, and no one in charge
of it. Hewas found dead about 7 o’clock the next morning and had
evidently been struck by an engine or train going from Kentville
n the direction of Windsor, at a point distant about 1,100 or
1,200 ft. to the westward from the point where he had been put
out of the train.

I'here is evidence that the train from which the deceased was
ejected was pulled by 2 engines and that 1 of these engines returned
from Kentville to Windsor, passing through Hantsport about
3.15 a.m., some two hours after deceased was put off the train.
\lthough he was not found till after seven the next morning, it
seems to be probable that the deceased was run over and killed by
this engine, but there is no suggestion of negligence in the operation
of the engine.

\fter being put off the train, the deceased tried to get on again
hut was prevented by the train hands, and at least two of them
say that as the train pulled out he was seen going at right angles to
the train in the direction of the town and in the direction of an
hotel near the station. What happened after that until he was killed
is shrouded in mystery. Before leaving the facts I must refer to
the evidence as to the condition of the deceased at the tume he was
ejected from the train. 1 have already referred to his visit to his
brother at Woodside at 7 o'clock that evening, and it seems elear
that the brother must have considered him quite capable of looking
ifter himself. He was walking about the train before he reached

53

ADMINIS-
TRATOR
.
DomiNion
ATLANTIC
R. Co.

Harris, C.J.




8.C

Dunx,
ADMINIS-
TRATOR
v
DosiNion
ATLANTIC
R. Co.

Harris, CJ.

Dominion Law Reports, [45 D.L.R.

Hantsport, staggering but still able to walk about, notwithstanding
the swaying of the moving train, on what we all know to be not
one of the best tracks. There is evidence that he fell down after
being ejected from the train, but this fall was said to be due t«
his having tripped over the timbers on the side of the platform
He got up without assistance znd when told that he could not get
on the train, asked for his cap, which had been left in the car, and
it was brought out to him.

I quote what the witnesses called for the plaintiff say as to his
condition. Irvin Morse s:

s in his direet examination:

Q. In what condition was he? A. He was asleep the first time I seer
him

Q. On the journey out did he wake up? A, Yes.

Q. In what condition was he? A. In bad shape; he was intoxicated.

Q. Just drunk or very drunk? A, Very drunk

Q. Could he walk straight? A. No

Q. Staggering? A, Yes

Q. Troublesome on the train? A, No, not when | seen him.

Q. Was he walking up and down in the train? A. Yes, he was.

Q. Was he annoying passengers? A, The only time I seen him he wa
talking to some fellow in the seat, they were in a kind of argument but nothing
serious

Q. What happened when he was put off? A, He was left there alone
standing or trying to stand

Q. Was he staggering? A. Yes, he was so.

Q. Did you express any opinion at the time from what you saw? What
did you see? A. I saw him standing there or staggering, and the last time
I seen him he was making towards the train; I suppose the intention was to
get back on again.

Q. Say anything about his eap when he was put off? A, Yes, he said
“I want my eap.”

Q. Was it given to him? A. | believe it was; the conduector eame in
and got his cap for him.

Cross-examined by Mr. Henry:

Q. You didn’t get off the train at the place where Dunn was put off?
A. 1 was not on the ground but on the very lower step.

Q. When he was having this argument he was sitting down? A, Standing
up.

Q. Was the man standing up also? A. No, sitting in the seat.

Q. He was bending over him I suppose? A. Yes, he was standing as
straight as he could stand; hold of the side of the seat.

Q. I suppose a big train like that, the motion of the train is pretty rough
itself? A. Some.

Q. Perfectly sober men stagger along, moving along the aisles of the train”
A. They will.

Q- Youdidn't see him fall down at any time while walking along? A. No

Re-examined by Mr. Terrell :—
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Q. You say sober men in the aisles of a train stagger; was he acting like
sober man? A. No

(
(

). Was he a very drunken man? A, He was so
). Did he get any more sober as he went along?  A. No

Bruce Graves sayvs

Q. Was he drunk or sober? A, Pretty drunk, T thow
Q. Able to look after himself? A, In a manner he

Q. Coming out from Halifax how had this man been behaving? A, He

vas quite noisy, but not real noisy; making more or less disturbance; not
ny great trouble but like any drunken man would

Q. When he was on the ground how was he? A, Staggering wround
Jurching around on the ground

Q. Did vou hear this young man ask for his cap, after he had been put
A the train?  A. He ealled for his cap

Q. Was Dunn at any time interfering with other passengers? . Nothing
erious; talking to them

Q. Didn't see him lay his hands on anyone? A, Nothing 1 rtemember of

I have quoted all the evidence of the plaintifi’s witnesses on
this point because it is the most favourable to the contention of the
plaintiff that he was in a helpless condition and so drunk that he
should not have been put off the train. It certainly shews him to
have been in an intoxicated condition but 1 think it also shews
that he was far from being unable to take care of himself. There
vas no paralysis of his physical faculties. His attack on the con-
duetor: his ability to walk about the moving train; his asking for
his cap: his arguing with passengers and with the conductor; in
fact, his whole conduet on the train indicates that while he was
intoxicated he was quite able to take care of himself and the
conduetor had no reason to think otherwise. The probabilities
Wl are that he was in much the same condition as when his brother
llowed him to leave Woodside alone that evening. The questions
put to the jury and their answers are as follows:

1. Was the deceased killed by an engine or train of the defendant com-
pany? A. Yes

2. If 8o, in what direction was such engine or train moving when it
struck the deceased? A. East

3. Had the conduct of the deceased on the excursion train between
Halifax and Hantsport been such as to interfere with the comfort or endanger
the safety of other passengers on the said train? A. Not sufficient to eject
him from the train

4. Did he use vulgar, offensive, obscene or blasphemous language in the
hearing of his fellow passengers” A. No

5. Did the deceased during his journey from Halifax to Hantsport conduct
himself in a disorderly manner? A. Yes.

6. Was there negligence on the part of the defendant company in con-
nection with the death of the deceased and that caused such death. If so,
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in what did such negligence consist? A. (a) Yes. (b) In putting a drunken
man off the train at a late hour at night in an unfit place.

7. Was the deceased ejected from the train in question at a usual stopping
place for trains of the defendant company? A. No.

8. Was the deceased at the time he was ejected in a fit state as regards
sobriety to take care of himself? A. No.

9. Under the circumstances was the place where the deceased was ejected
from the train a proper place for that purpose? A. No.

10. In what amount do you sssess the damages and how do you ap-
portion such damages between the father and mother? A. Damages, $2,000
father, $1,000; mother, $1,000.

On these findings the trial judge entered judgment for the
defendant company, dismissing the action. I quote his decision

in full:

#* To recover in an action of this kind it is settled law that the negligence
alleged and proved must be the proximate cause of the accident or injury
Here, according to the proof and findings, Dunn was ejected or put off an up-
train, or train going west, and was run down hours later by a down train, or train
going east, with no evidence as to the cause of the accident except marks on
the track, indicating that a train going east had run over the man. The jury
has found the defendant company’s negligence to be in putting Dunn off
the up-train at Hantsport.

This is not connected with the accident and may have had no connection
with it. 1 am obliged to hold that the negligence found does not establish
& case upon which plaintiff can recover. For all that appears, such negligenee
may not have in any manner contributed to the accident, and 1 direct judg
ment for the defendant company. Wakelin v. London & S.W.R. Co. (1886
12 App. Cas. 41, is, I think, a conclusive authority against plaintiff,

The plaintifi has appealed and asks for a judgment in his
favour, and the defendant has moved against the findings of the
jury. I think the judgment of the trial judge should be affirmed.

The sole question, I think, is as to whether the judgment
should be affirmed or whether there should be a new trial, and
after giving the matter careful consideration, I am of opinion
that the judgment ghould be affirmed.

The jury has found that the deceased conducted himself in
a disorderly manner on the train, and he had assaulted passengers
and was cursing and swearing, and there is no doubt that the
conductor was not only justified in ejecting him, but it was his
duty to do so to protect the other passengers. It seems clear that
if the deceased had again assaulted the old lady, or any other
passenger on the train, the company would probably have been
held liable in damages for failure to take the necessary precautions
or to use the proper means to prevent such injuries. The Supreme
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Court of Canada has expressly held that such liability exists
See Canadian Pacific R. Co. v. Blain (1903), 34 Can. S.C.R. 74

While a drunken man, in common with every other passenger
on a train, has rights, he also has obligations—the obligation to so
conduet himself as not to be a nuisance or offensive to other pas-
sengers, and the rule is well established that “riotous or disorderly
conduet or the use of indecent or profane language in a railway
conch works a forfeiture of a passenger’s right to be carried as such,
ind he may for such misconduct be ejected from the carrier's
vehicle.”

In Vinton v. Middlesex Raitlway Co. (1865), 11 Allen (Mass.
304, at p. 306, Bigelow, C.J., said

It being conceded, as it must be under adjudicated cases, that the defend
ants, as incident to the business which they carried on, not only had the power
but were bound to take all reasonable and proper means to insure the safety
and provide for the comfort and convenience of passengers, it follows that
they had a right, in the exercise of this authority and duty, to repress and
prohibit all disorderly conduet in their vehicles and to expel or exclude there-

f

impropriety, rudeness, indecency or disturbance either inevitable or probable.

from any persons whose conduet or condition was such as to render acts

Certainly the conduetor in charge of the vehicle was not bound to wait until
ome overt aet of violence, profaneness or other misconduet had been com
mitted to the inconvenience or annoyance of other passengers before exercising
I

withority to exclude or expel the offender
Here, there were the overt acts and the disorderly conduet, and
t was clearly the right and duty of the conductor to eject the
leceased.  If we look at the circumstances, it is difficult to see
what other course was open to him. He had a train of 15 ears
well filled with passengers and he was obliged to pass from one
car to the other, and to get off at stations to see to the safety of
other passengers —there was danger of the deceased assaulting other
passengers and there was also danger of his falling off the train if
he attempted to pass from one car to the other while the train was
moving and the conductor seems to have done what he could to
keep the deceased quiet and to save him from getting killed, and
[ do not see what other course he had open to him under the
circumstances—he could not stand as a guard over the deceased.
I do not wish to be understood as saying that if a man is so
drunk as to be bereft of all intelligence, and is put off a train and left
on a track or other dangerous place and is almost immediately

killed, under such circumstances that, as it was expressed in one
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case: “The conductor ought to have known that putting him of
was equivalent to putting him to death,” there would not he

question to be tried by the jury as to whether his death was not the

natural and proximate result of his expulsion. But that is not thi

case. Here he was not in that helpless condition; he was not pu
off in a dangerous place; he was not killed at that place; there wer
no trains passing for two hours and there is, in my opinion, no
evidence of negligenee fit to be submitted to a jury

The faets here are very like those in Raidway Co. v. Valleloy
(1877), 32 Ohio St. 345, where Ashburn, J., in delivering the judg
ment of the court said:

But, if the propriety of the expulsion were doubtful, either becaus
deceased's conduet did not justify it, or beeause his condition rendered
unsafe and dangerous in its consequences, still we must find that the deat

was the natural and proximate eause of the expulsion before defendants cu
1 this be said in the present case? Admit thu

be made liable. How
the vieinity of a railroad track is dangerous to passers-by. Admit that puttin,
him off, as was doue, was placing him in circumstances of danger; they wer
no more dangerous to him than they were to every man whose business «
pleasure takes him in the neighbourhood of railroads. There was no unusu
or extraordinary circumstance of danger in the whole transaction, if the ma
was able to take care of himself, and this he was. The mere putting him of
therefore, was in no way connected with his death, except us he himse
connected it, by reason of his intoxication; and for this he alone is responsibl

The expulsion is not in any way the occasion of the catastrophe, either as
proximate or other cause, unless it is in some way attached to or linked wit
the drunkenness. If this is the state of the case he must have been so drun
at the time he was struck as to be unable to avoid the accident, which shews
the intoxication to have been the proximate eause; and whether it be tl
proximate cause, or a cause for which alone he is responsible, in either cas
the responsibility cannot be fastened upon the defendant. At what particulsr
hour of the night or following morning he was run over, the evidence leaves
in doubt. It has been said, and it is clearly shewn by the record, that when
he was expelled he was not so drunk as to be in any sense incapable, What
oceurred between this time and when he was picked up in a dying econdition
cannot be known. If, during this period, he lapsed into insensibility or
ineapacity for self protection, it must be from some reason not apparent in the
testimony. Whether he obtained more liquor, or whether a drunken stupor
came upon him, such as arises in the last stages of inebriety, no one can tell
It is sufficient to say that, in our opinion, he was not in that condition that
relieved the conductor from the imperative necessity of doing as he did, and
this we eannot consider as in any way being the cause of his death.

In Delahanty v. Michigan Central R. Co. (1905), 10 O.L.R. 385,
a passenger travelling from Detroit to Buffalo on defendant con-
pany’s train, who was somewhat excited from liquor, but physically

capable of taking care of himself, was guilty of several disorder
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t=. amongst others ol molesting fellow passengers He was put
the train at 10.30 p.m. at Bridgeburg, a station near the Can
n end of the International railway bhridge crossing the Niagara

tiver and about a wile distant from his destination.  He immedi

tely followed the train on foot and after a seuffle with the hridge
rd proceeded to eross the bridge, and shortly after jumiped o
fell off the bridge into the river and was drowned. It was held b

the Court of Appeal for Ontario that the defendants were justified
n putting him off the train, and were neither obliged to put him
mder restraint and carry him to Buffalo, nor to place him in eharge
of someone at Bridgeburg.  Held, also, that there was no evidence
of any negligence on the part of the defendants to be submitted to
jur Maclennan, J.A., said (p. 392
It is impossible to say that his death was the natural or probable result
hig being removed from the train

In MeClelland

ille. Ne Vbany and Chicago R. Co

s8R83). 04 Ind. 276, a drunken passenger upon a ratlwav tran 1S
g solely to his condition, carried past his destination and then
iling to comprehend his liability to pay further fare, or to get off

the train, he was removed lawfully from the train by the conductor
i assistants and M.ul'l| v short distance from the track Subse

jently he wandered upon the track where he was run over and
killed by another train at a point where those in charge of the latter
train did not and could not see him in time to prevent the aceident
Held that the railway company was not liable I'he court said
p. 279)

Under the circumstances, the conduetor of the passenger train had the
right to put deceased off the train, and place him far enough to one side
s0 a8 to be out of danger from passing trains, without some intervening agency
I'he conductor could not be expected or required to place a guard over him to
prevent his getting upon the track; and his afterwards getting upon the
track and lying down there, could not be the natural and necessary or usual
result of his having been left by the side of the road, or his death the proximate
result of his having been so left. He was bound to be left on one side or the
sther of the road, and if he afterwards wandered upon the track it was his
wh folly, resulting from his unfortunate condition, for which the defendant
might not to be held responsible

In my opinion, the trial judge should have withdrawn the case
from the jury, and plaintiff failed to make out a case of negligence
r to shew that the death of the deceased was the natural or
probable result of his being removed from the train. 1 would dis-

miss the appeal and the action, both with costs
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N_’E' Russery, J.:—1 think that every one of the findings of the jur)
8.C is warranted by the evidence with the exception of the fourth and i
1@, the seventh., As to these findings I think they do not prevent « o
A,'::::;' judgment from being entered for the plaintifi. The deceased was i put hin
v not shewn to have used any blasphemous language, and he seems " town d
¢ l}:::::f:‘“ to have used very little that was offensive until the conducto 3 main t
R.Co.  proceeded to eject him from the train. The place where he was 4 the fuc
Rumell, 5. ejected was, in a sense, an unusual place, being the cinder platforn 1@ ";"lw"
at which it is not usual for passengers to alight. I think the actio 4 e ey
is warranted by the fact that it was a wholly improper proceeding y ’“Muf' y
to drop a helpless drunkard at 1.30 at night amid the darkened ; ““”:"I”I'
railway station and darkened houses where it would be highl |
probable that he would fall down and lie prostrate in a drunkes j tod pee
stupor upon the rails or sleepers along or over which a train or Bkt
locomotive might be expected to pass at any hour of the night I:"?NH'
He should either have been placed in a baggage car, or otherwis g “'\”“
kept out of danger until the arrival of the train at Kentville wher H de ‘”‘III:
he could be put in a place of safety. 1 do not think the Wakeli 1 railway
case stands in the way of a recovery by plaintiff,  The eireum ¢ I.'l”‘. .
stuntial evidence proves beyond a reasonable doubt that the :
tragedy was due to the passage of the train and the connectior T. ':‘”Il'“._ll‘
between that event and the neghgent ejection of the deceased | 5 ”:””;
sufficiently elose to constitute the relation of effect and proximate . Not
cause. .
Longley, 1, LoxaLey, J.: This is an action for putting a person off the ”;l”:;:
train, It appears from the reading of the evidence that the decease Fror
was violating the rules connected with railways.  The oceasion wa O
one on which the train started from Halifax at 10 or 11 o’clock o Ind. 411

The following

night in conveying 13 earloads of passengers home
perverse

is u copy of the by-law:

' . Jjudgmer
Any person in or upon a earrisge, station or platform of & company «

elsewhere upon the company’s premises in a state of intoxieation, or fightin
or guilly of other disorderly conduet is guilty of an offence under this by-law
In addition to the lisbility to fine, any such person may be summarily ejecte] that the
Y. .or in the ease of & moving train, may be removed at an Tos
)

Inn

e T NN

tained

usual stopping place. B upon whi
The evidence is conclusive that the deceased was under the may not |
In tl
No. 6, a

understy

influence of liquor, was using profane language, was assaulting
persons in the train and behaving otherwise in an entirely improp
The conduetor found it impossible to stand by him and

manner,
prevent him assaulting other people owing to the length of the 2

decision
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| N.S
train, and the deceased getting into a most violent and profane N
ourse, when the cars arrived at Hantsport station the conduetor 8. (
put him out Hantsport station is one of the stations situated i o Doxw,
vn duly incorporated and not more than 100 vards from the ApMINIS-
. THRATOR
n thoroughfare of the town. The jury have found, contrary to ’
DomiNion
the facts of this case, which were proved beyond question I'he garees
wlge, Drvsdale, who tried this case, thus sums up his opinion of R. Co

¢ finding and makes the judgment for the defendant (cited in  Longley,

gient of Harris, C.J). page 56.

I'his is about the course that any

nom trving the cause

| have taken. The findings of the jury are necessarily untrue

| perverse. The party was creating a difficulty on the tram and
s put off properly at a station in a town, and 1 think there is no
ion to find any fault with the defendants whatever, and no evi
ence exists that the defendant compan train ran over him at
Mivntasu, J I'his 18 an action for neghgence resulting in the Mellish, J
{ one Stanley Dunn by being run over on the defendant’s
way track near Hantsport I'he deceased resided at Nietaux
| near Middleton, on defendant’s line I'he action was tried
¢ ¢ Dryvsdale, J., with a ju I'he questions subnutted to the
I unl  their answers are s follows mee  Judgment of
Harris, C'.J
Notwithstanding these findings the tr wlge divected judg

nt for the defendant company
Following are his reasons See judgment of Harris, CL). p. 56
From this judgment plaintiff has appealed to this court
On the hearing of this appeal the defendant moved to have the
ith, 6th, 7th, 8th, and 9th findings of the jury set aside as
perverse, unreasonable, against the law and evidence and for
dgment

Drysdale, J., cannot be sus

In my opinion, the judgment o

med. It is not, in effect, as 1 first thought, merely a judgment

that there was no case to go to the jury, for the judge states

un obliged to hold that the negligence found does not establish a case
upon which the plaintiff can recover. For all that appears such negligence
Ay not have in any manner contributed to the accident
In the face of the finding of the jury in answer to question
No. 6, as it appears in the order for judgment, | am at a loss to
nderstand this language of the judge, unless in making up his

lecision he had before him question No. 6 in the form in which it
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i printed on p. 52 of the case. A reference to the original papers
shews that the words “and that caused such death™ have hee:
erroneously omitted from this question, which is correctly printe
in the order for judgment. In view of the findings of the jury, |
regret to he unable to agree with the trial judge, and think judg
mwent should have been given for the plaintifi. In my opinion
there was evidence to support the findings and the Wakelin case ix
I think, not applieable. Plaintiff has appealed from this judgment
but defendant moves to set aside certain findings of the jury as
above indicated and for judgment. It therefore, hecomes neces
sary to further consider the evidence

In view of the answer to q. 5, | think the answers to the 3l
and Ath questions immaterial.  In regard to the answer to q. 3, viz
that the conduet of the deceased in reference to other Pasmeager:
wis “not sufficient to have ejected him from the train’ it may
however, be noted as will hereafter appear, that the conductor
appears to have been of the same opinion.

Q. 6 and ansgwer are vital. And the 7th, 8th and 9th are als
important. I think the answers to these questions, i.c., the 6t}
7th, 8th and 9th, can be supported on the evidence.

In September of 1917, deceased visited Halifax apparently or
an excursion ticket, On his return, he boarded the defendant s
train at Halifax—a special which left Halifax between 10 and 11
o'clock, pm. He was presumably quite intoxicated when he
boarded the train.  On the return journey he was apparently, when
first seen by any of the witnesses, sitting asleep beside a middl
aged woman who had gone from Nictaux to Halifax with hin
After a time he was seen standing up in one of the ears with his cap
on the floor under his feet. The cap was put on his head by «
friend, Ivan Morse, who resided near the deceased at Nictaux
This witness would lead one to believe the deceased was then very
drunk-—s0 drunk that he did not fully recognize the witness when
the latter addressed him and put his hat on. He was awake some
short time before he was put off the train by the conductor at
Hantsport. The night was dark; no moonlight or street or station
lights, but it was fine. This witness states that he was on the
ground when deceased was put off and that there was no station or
platform where he was put off, and that he was left staggering on
the ground. When last seen by this witness deceased was making
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rdds the train as if to get back on again after it had started

we Graves. a passenger and practical stranger to deceased
thought he was pretty drunk when put off the train, but able to
ke care of hieself “in a manner.”  This witness further states
it there was no platform where deceased was put off but that it
i “on the ground or where the switeh run out; on the sleepers or
I A reference to the plan put in evidence will shew that this

b line joins the main line about 100 ft. east of the cinder plat-

rm on which defendant’s witnesses allege deceased was put off
on the same side of the main line, This witness’ recognition of the
cepers and rails of this switeh line is very significant
Deceased was helped by the brakeman from one car to another
pparently before the conductor eame on the scene
I'he conductor states that he was having trouble with the
eceased who was acting in a disorderly way and that finally the
eceased promised he would be quiet provided he were allowed to
nd see a lady on the train, presumably the lady he had been
tting with I'o this the conductor assented and the deceased
ted for the car where the lady was sitting, followed by the
ctor. As he left the vestibule of the car, however, as the
onduetor complaing, “he did not earry out what he had promised ;
| staggered and pretty near fell off the train.” The conductor
hen revoked his permission and drew the deceased back from the
tibule of the second ear to which the deceased had crossed when
tercation arose between them and a seuffle in which a window
broken by the conductor throwing the deceased against it and
e waus then put off the train by the conductor who instructed the
keman to see that he did not get on the train again when it
rted. A jury would be quite justified in disbelieving that the
nductor really considered the deceased’s inability to stand as a
olation of his promise, and in coming to the conclusion that the
eal reason for the conductor’s concluding not to allow the deceased
return to the lady was that when the deceased “staggered ' as
e stated the conductor determined to put him off as he, the

onductor, was then convinced that he was too drunk to take care

himself on a moving train and might meet with some accident
vhich the conductor or company would be responsible and that
e would escape that responsibility by invoking the rule which he

have thougit allowed him to put the man off regardless of his
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condition. It is quite a reasonable inference from the conductor
'onduct that the deceased was put off the train not from an
particular consideration for the comfort of the passengers drun
or sober

It is well to keep one’s promise, especially to a drunken mu
Speaking of this promise in his direet examination the conduet
says:

I did allow him to go on the understanding he was not to annoy the othe
passengers. He started to go back in the train.  As he went out of the do
of the car he just got on the platform and the train took a lurch and I thougl

he was going to fall overboard and he started to go headlong over with the
of the train, and some passengers on the adjoining platform eaught him

stopped him and he recovered his balance. 1 concluded then he was n
in a fit condition to be on the train; he would fall overboard or something

I think it not unreasonable to conclude that the conductor
this time—when he came to this conclusion <ecided to put tl
man off regardless of his condition and that he did not come t
such decision later on as he would have us believe. It surely was
question, at least for the jury. | have the less hesitation in sugges
ing the above as the idea which the conductor had of his right
beeause that was the view, apparently, taken by the judge wi
tried the case. (See charge to jury, where the trial judge instruct
the jury that he does not think it makes very much difference i
law whether or not at the time he was ejected deceased was in
fit state as regards sobriety to take care of himself.) The man
condition when put off the train was apparently such as to le
the company %o believe after investigating the facts that tl
deceased had met his death by “lving down ' on the railway trac
while in a state of intoxication, and while in that position ben
run over by an engine or train. Defendant set up a differe:
theory on the trial and called a witness to prove in theory that (I
man was killed while walking on the track—all this was peculiarl
for the jury. And in this connection the evidence of the conduet:
and brakeman that deceased was seen by them after the train fror
which he had been ejected again started, walking away from tl
track towards the town of Hantsport merits careful consideration
No one else appears to have noticed this action on the part of the
deceased and a jury might, I think, very well have discredited the

story on a consideration of all the circumstances. 1 do not say that

it was necessary to diseredit it in order to arrive at the conclusion
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il But the story itself, 1 think, bears strong marks o N.S

erent improbability I'he station near which the man was put 8. (
on one side of the track referred to i the evidence as the Duns
sthern ™ side and the town is on the same e as the statior \DMINIS
THATOR

e same side of the track as the station, and between e

Dominion
A TLANTIC
Il about R. Co,

tion and the track, runs a platform built up on the Halifax e

nders and on the other end of wood or planks, in

| It ng and extending on either side of the station It Mollish. J
med by these witnesses that the decessed was put off on 1
platform from a ear some distance from the Halifax «

train; that after the train started deceased ran toward the t

trving to get on again; that in n g this atteropt he fel
orn hic 21t hagh and 7 or 8 1. wide on the opp
| n wl W therealter, seen | ng hinse
ceding a from the track to the town of Hantsport
I nigl ih ghts « ot il were (
Some of the 1t ( enee this pon (
‘ v spontaneo Inl direet ¢ 1 tion «
owing
D leave hi Iy hoard a 1 A. | r ¢
his hat or I edd | n the car, and 1
hether the cap or | s handed by a passenger or 1 pick
. I handed hin he ha When I v [0
| 1 pulled t) gnal for the train to star
! Where was he when the train starte \. h ext
tforn
Q. Did 1 wateh him while the tru | k. A
n
Was he stll standing on the ground A The een hin
Ik towards the towr
\way from the train? A Y
) At the place where he was standing when vou left him there is |
hat? A, A place built out and the outside portion is timberes
I hes or ballast away from the track on the outside, to keep it uy
it is filled up between with ballast or ashe
How does that compare in height with the platform \. Practicall
he point at which he left the train was the point where this so-call
nexisted? A Y
( \nd he was standing on the ashe womoving i the direction of e
\. Yes
Q. In order to get to the town which wa ould he have to go \

Q. And it would take him away from the r ¥ A Y
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a

Q. When you left this man at the station at Hantsport, was he al
to walk? A, Yes

Q. Yousaw him walking towards the town? A, Yes

Q. Steadily or staggering” A, Staggering some

Q. Did he fall down any time after the train started” A, He fell dow
when he ran towards the train; he fell so his hands touched the ground

Q. And subsequently you saw him start off in the direction of the tow:
A Yes

Q. And he walked without falling down? A, Yes, I could not see hn

very far

SORY SR

It will be noted that until pressed by his counsel this witnes
would leave the impression that deceased was not likely to fa
down, and when he does admit the fall it is & comparatively trivi
one; he fell “so his hands touched the ground ™ when he ran toward
the train.  One would searcely infer from this testimony that th
decensed fell off the platform which was two feet high on the sic
furthest from the train toward which he was running. But tl 1
brakeman is more gpecific,  In his direet evidence, he says

I got off the seventh ear at Hantsport. 1 got on the ground and wer
along the platform to see if any people were getting off; 1 had a light
came up to the platform of the station. and as I emne to the platform, 1
wooden platform, that would be to the west of the station, the train starte

and I whipped back along the platform to eateh my rear car again, and tl
conductor spoke to me to look out that the man didn't get on the train; I sa
the man on the platform; he was on the ash extension 1o the east of the stati

st end of it; 1 went right down then; 1 h

at this time, pretty well to the

to run to the east end of the platform there, on the ash extension; 1 was n

on the train; 1 ran to the east end of the ash extension, and when the tra

started, it was going then, this man made a start for the train, running straig) ¥
parallel with the train up the ash extension, and blundered over the platfor
on the opposite side of the platform, on the south side, down on his hands a
knees; he got up and started to the south towards the town ¥

Q. Is there any doubt in your mind as to whether this man was kilk

or injured by the train in which you were? A. I can’t see how anyho

could eateh on ns the train was going and being in the position he was
Q. Where this man was put off there was an ash extension to the wood
platform; how wide was that? A, Same width as the platform at the static
I should think between seven and eight feet
Q. How is that platform at the rail side of the station; what forms tl
rail edge of the platform? A, Timber face and timber to the hack part of the
platform 1
Q. Both back and front? A, Yes, timbered on top of one another and
ash  filling

R

Q. How high would that timbering be above the track approximately ne
A. I should think from the top of the rail it would be elose on to 2 ft. level 8
with the plank platform. kN

Q. Is the ash extension the same height as the wooden platform?

Until you come to the end where it slopes off
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(). O the side opposite, on the south side, there is also timber? A, Yes
Q. And a drop down to the ground level? A, Yes

). Was it on that side you saw him stumble and fall” A, On the soutl

Q. Where there was a difference of level hetween the ground and the top
the platform? A, Where I saw him was right where the slope starts off
jecline from the level of the platforn

Q. There was an inequality of ground there? A Yes, two feet

Q. That would eause him to stumble? A He blundered over the plat
Q. O the platform on to the ground \. Yes
Q. With a difference of level of somewhere in the neighbourhomd of twe

A. | should think so
I think a jury would be justified in finding, notwithstanding
evidenee of the conductor and brakeman, that the decensed
not go toward the town but “blundered ™ along the track in
e direction in which the train was moving and fell or lay down on
hie track suggested by the company, beeause he was helplessly

nk near where his body was found and subsequently run over

the next passing engine or tran Decensed was apparent|y
k o hittle west of the farm crossing westward of the station
ssing, | suppose, had the usu ences coming close to the

s before intimated, 1 do not wish to be understood as

essing the opinion that defendant would escape liability even

e evidence of the conductor and brakeman on this point, as to
ceensed's going toward the town, is believed. 1 think there was
ienee to Justify the jury in answering the 6th, Sth and 9th
westions as they have answered them. Having regard to the
idence I donot think the jury intended to sav anvthing in answer
the 7th question more than they intended to say in answer
the 9th question, viz., that the deceased was not put off on the
tiorm but on the ground bevond the platform and nearer Halifax
Fven assuming deceased were put off on the platform, 1 think
he answer to the 6th question justifiable. [ doubt if it was a fit

e to allow even a sober passenger who was an apparent stranger

light in the dark considering its height and the faet that it was
pparently unguarded by a rail or otherwise
;! From the conductor’s evidence one would naturally infer that
'_’! he man fell down because he was too drunk to stand, and defend
i nt's counsel apparently thought in examining the brakeman that
I e inequality in the surface might also have been a contributory
-

in
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cause.  But the brakeman gives such an “inequality " as wo § standing
ul to the fall of the soberest person § cap unde
This is the witness who, if 1 understand the evidence, positive t was an
denied the presence of policen en on the train at the tine m ton con
confronted by one of thear in court, a circumstance to be conside 10 wear ¢
by the jury in valuing his testimony ke the
One naturally asks why the conduetor did not see the man I ndmit
off the platform- not at all a trivial cireunstance?  The wrrelli
apparently would answer it by saving * becuuse the man was him back
on the platform when he fell, but on the ground east of the p on of i
form nd 1 think sueh an answer justified by the evidence cheve ¢
will be noted that the braken an puts the deceased to the extre pactty
east of the platforn: where the ground begins to slope down at 1 t
end of the platforn, as | understand it.  The conductor savs h
saw the man fall, and, if the fall was from the platforn vwain »
aecident which unforeseen in the dark might very well enuse he ¢
most serious injury to the most sober person, especially if runn the
ot the time why does the conductor not wention 1t?  Is he i '
v negleet of duty in not at least reporting so serious n matter? \ssm
is the conduetor’s version of the wter the right one, that the n (
fell when running toward the train, apparently beeause he was Ll L
drunk to stand and for no other réason?  Although, as we are s n
in a fighting mood, deceased was put off the train with appar
ease by the conductor 1 should think a mwost difficult thing E g
meagine unless the mwan was helplessiy drunl It is saidd tl e
decensed shewed intelligence in asking for his eap when put « ed
and in fairly well holding his “ point ”* apparently when arguing w o
the conductor Ihe defendant’s witness who deposes to the « ' '
ceased’s ability in argun ent also states that he was “ quite drun) ) tun
It will also be noted that this witness saw the deceased upon wi ; "l
he took to be the “ground”™ when he was put off. It must ha i ™
heen very dark, one would think, if the decoased was then actua g ¢
standing upon the einder platform timbered in on each side a ’ o1
only 7 or 8 ft. wide, 2 ft. above the ground. But to return to tl £ i
evidence of the deceased’s mental eapacity,  Too much weight mu-t _‘ |
not be attached to the fact that the deceased asked for his en ..z I
1

A short time before he had his enp under his feet It is perha
mwore remarkable that he had to ask for his cap.  As a matter of |

I think he was entitled to get it without asking for it.  Any o
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tanding about would naturally suggest that he should have his N. 8
p under the eircumstances. | cannot cone to the conelusion that S
was any strong evidence of his mental capacity that he asked for Duxx
n coing into the presumably colder air. A monkey accustomed — Apwinis

TRATO

wear a cap on going out would almost meel anically, T suppose

) NIO
ke the same request —not in words of covrse.  Deceased did I\I|I|\”\‘y.<\
dmit, exhibit some animal and perhaps human intelligence in R. Cc
rrelling with and resisting the conductor when the latter dragged — Metisn, s

im back into the car inviolation of his promise - for which exhibi-

n of intelligence, having in view his former conduet, if we are to

eve the conductor, he was put off the train.  Whatever his

it was for a jury, and 1 think there was evidence to
1 v jury in finding that the deceased was helplessly drunk and
h an apparent condition when put off that he was likely to

in about the traek and fall helple

Iv upon it and be run over

he did so remain and fall, and that his being put off in that

ton was, under the circumstances direct cause of his heing
er and killed,

\scuming that bhy-law 15 has any appheation where intoxieated

( ¢ knowingly ecarnied for reward, as to which there mayv Ix

wshon, 1t still remains to consider its effect and weaning

ot, | think, authorize the commission of a erinve or legalize
ld otherwise be eriminal neglect I'he faet that a “usual
g place e “near a dwelling house we wentioned a

ces for removal, indicates that it < intended that the person
ed shall have a reasonable opportunity of obtaining accom

noand also, 1 think, mophedly at least, indieates that e

be in a condition eapable of availing hinvself of such
tunit I doubt if the company had power to pass any bhy-law
ng what would or would not be negligence in dealing witl
o Dom. Railway Aet, 1888, ¢. 29 214

er =, 283 any ratlway constable 15 enopowered to arrest m
er against the by-laws and take him before a tice for an
risdietion within which the railway passe

phatically disagree with the view suggested in the charge
iry that the by-law set up in the defence authorizes the

passenger regardless of his condition in respeet to
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N.& It is only right to say that 1 did not understand Mr. Hemw 2. Taxes
s = pressing his argument to that length before this court. 1 ha 1 :
Duss no doubt he said all that could be said in favour of the qui g 1\||\I\II
\"".‘i'l\”': cgitimate contention that considering all the facts and eireun < purpr
stances and the powers and duties of the conductor there was 1 E :,',..'.:,,

! I\hlll“:i"‘;‘\ evidence to justify the jury in making the findings as reasonal - Ih
R. Co nen, but T am unable to come to that conclusion.  In the view ¢ Il.mll|l
Mellish, J have taken of the ease. the conduet of the deceased on the trai ‘ " I”r

way not be very material except as evidence of his condition %

do not think the ease should be dealt with without a due consid -; \rer

ition of the duties, difficulties and responsibilities of conducto the 1

ind the rights of the travelling publie, fastidious and otherwis .

We should also consider the faet that this was a special tran tuxation

“ F

ed to carry holiday makers, some more or les

(|v;.;m-l11l\ mten
mtoxicated, with special policemen: and that on such a train tl exponde

s P I A b i £

conventions and etiquette of a drawing room car are not to | Friz
expected But these matters should be considered, of cours Pearee
solely with reference to the points at issue in this case. The respect |
questions 1 conceive to be: assuming the misconduct of 1l Spea
deceased as diselosed by the evidence as well as that found by tl st ne
jury, was he in faet removed for such misconduet, and, if so, w irket
such removal, made as it was, and considering all the condition e exp
| Justifinble”?  As I have the misfortune to disagree with some of n irisdiet
‘ brethren 1 have thought it proper to deal with the evidence to Judge

some length But whe

I would allow the appeal and dismiss the application to s tional e
wside the findings with costs the judg
hasis in

| ppeal dismissed, the court being cqually divided
to endes

Bl Bt a8 it DS NB ris L W

the fuir

from tl
GRIERSON v. CITY OF EDMONTON. i

CAN. statute
2 Supreme Court of Canada, Sir Charles Filzpatrick, C.J., and Davie 1 otk 2
. Ldington, Duff and Anglin, JJ. May 2, 1919 & 0 the 8
1oArPEAL (§ 11 A—33)  ASSESSMENT OF PROPERTY — Distiaicr Con i ould or
JUDGMENT- - JUrispicTioN oF BupkeME Covrr oF CANADA TO My . S0 that
Surreme Courr Acr, 5. 41 o

The Supreme Court of Canada has jurisdiction under s. 41 of 1 fained
Supreme Court Aet, to hear an appeal from a District Court Judge & limitatio

Alberta, in matters concerning the assessment of property uluh-r the ;
provisions of the charter of the City of Edmonton, 3 Geo. V. ¢ : therefore

|Pearce v. City of Calgary (1915), 32 D.LR. 790, 54 Can \( |(

followed, )

ualities
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xis (§) 1B 2 125)— ESTIMATING VALUE OF PROPERTY FOI |
PROSPECTS — PRESE VAIUE OF TO BE TAKEN INT¢ oo
(iROSS ONLY—VALUATION OF PROPERTY IN VICINITY

Where prospects

future sales or future

¢ exp '

Wl are considered in estimating the value and X
wposes under s, 321 of the charter of the I \
is the present value of such prospeets only that are to e
weount
I'he value st which lands in the immediate vielity have be
n important factor in determining the ussessment value o guestion
t this does not apply where such lands have been grossly overvalued

by the assessors

Praser v. Fraserville, 34 D.L.R. 211 1917) A.C. N7, ol ‘

Areean from the decision of Tavlor, J., of the Disty Conrt
the Distriet of Edmonton, in the Provinee of Alberta, main

g, with a shight reduction in valuation, the assessirent !
tion purposes, of land belonging to the appellant.  Reversed

(. F. Henderson, K.( for appellant; E. Lafleu .t fon
wondent

Frezearwick, ) I adhere to the opimion expressed
Calgary 54 Can. S.C.R. 1 (1915, 9 W W R, t6s th

wel to appeals in assessment cases

speaking generally, the mtrinsie value « prece ol propert
necessarily be the price which it will command in the oper

ket, and the loeal judge sitting in appen ith his knowledge
experience in ascertaining the price of real est vithim has
lietion would, under normal conditions, be in o better position

ilge of the value of such property than 1 can assunme to I

But when, as in this case, the property has reason of excep
mal conditions of a temporary nature, no marketable value and
he judge has, misconstruing the statute, proceeded on o wrong
isis in fixing the value for assessment purposes, then it is for us
ndeavour, applyving the statute to the evidence, to ascertain

he fair actual value for assessment purposes as distinguished
om the intrinsie value. It is important to bear in mind that the
tute provides that, in estimating its value, regard may be had

the situation of the land, the purposes for which it is used o

1 or would be used if sold in the next succeeding twelve months

that it 18 not the absolute value of the land that is to be ascer
ned, and the assessment being only for the current vear, the
tation of the statute is a very proper one I'he question
erefore, is, having regard to their location, present productive

ities and the uses to which they may be put within the next
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twelve months, what is the fair actual value for assessment pur-
poses of the two parcels of land in question in the condition in
which they weie?

If the true value is, having regard to the considerations I have

.. just mentioned, that given by the appellant’s witnesses, then the

. difference between that value and the assessed value is certainly
gross, if that word has any meaning. The County Judge, in my
opinion, proceeded upon a false basis when, in the absence of proof
of any intention to subdivide, he assessed the value on the assump-
tion that, if subdivided, the property would be salable within the
next twelve months at the figure he fixes. The judge 2lso erred
in applying the principle of equalization having regard to the
Swift and Burns properties, both of which are exceptional by
reason of their situation and the uses to which their owners were
in a position to put them. My attention was not drawn to any-
thing in the statute which justifies the refusal to accept evidence
of values on the basis of farm lands, that being the only use to
which, at the present time, the appellant’s properties could reason-
ably be put.

I can find nothing in the evidence that justifies the assessment
of the lands in question at a higher figure than that given by the
appellant’s witnesses. I am, therefore, of the opinion that the
land comprised in roll 2081 should be assessed at $475 an acre,
$75,525, and that comprised in roll 1503 at $625 per acre, $95,317.50.
There is no evidence of the general selling price of property in the
appellant’s neighbourhood at the time the assessment was made,
and there is no evidence that, if subdivided, they would realize
more in the then condition of the real estate market or within the
next twelve months than the appellant’s witnesses would allow.

I would allow the appeal with costs.

Davies, J.:—I think the judge erred in adopting as the sole
standard by which he should determine the amount for which the
appellant’s lands should be assessed, the amount for which other
lands in the city, whether in the immediate vicinity of those in
question or not, were assessed at. The value at which the lands
in the immediate vicinity of those in question had been assessed
was, no doubt, under the statute, an important factor to be con-
sidered when determining the assessment value in question. But
that does not apply in cases where the values of the lands in ques-
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tion have been grossly overvalued by the assessors. The object
and purpose of introducing this factor of equalization in the
assessments as a guide was as far as possible to obtain uniformity
in the valuation. But that equalization rule cannot be resorted
to as the proper test or standard where there has been in the
assessment a gross overvaluation in fact of particular lands beyond
their “fair actual value.”

8. 321 of the charter of the City of Edmonton is as follows:

Land shall be assessed at its fair actual value. In estimating its value
regard shall be had to its situation and the purpose for which it is used or if
sold by the present owner it could and would probably be used in the next
succeeding twelve months. In case the value at which any specified land has
heen assessed appears to be more or less than its true value-the amount of the
ussessment shall nevertheless not be varied on appeal, unless the difference be
gross, if the value at which it is assessed bears a fair and just proportion to the
value at which lands in the immediate vieinity of the land in question are
assessed.

The question then before us is reduced to the simple one
whether there has been such a gross overvaluation, looking to the
situation of the land and the purpose for which it is used or, if sold
hy the present “‘owner, it could and would probably be used in the
next succeeding twelve months.”

After careful consideration of the evidence, I cannot, acting on
the rules the statute lays down for determining the fair actual value,
resist the conclusion that the land has not been assessed at its fair
actual value, but that it has been grossly overvalued.

The question difficult of solution on our part is, assuming
“u gross overvaluation in the assesswent value,” what is the
“fair actual value” of the lands? We have to be guided by the
opinions of the witnesses, of course. Applying the statutory rules
us above stated, these opinions, as might be expected, greatly
differ. Had we the power to refer the case back to the judge who
heard the appeal from the assessors in order that he might deter-
mine on proper principles the valuation at which the lands should
he assessed, I would gladly do so. Not having that power, I have
carefully considered the different valuations made by the witnesses
called on both sides and have reached the conclusion that the fair
actual acreage valuation of the learned judge should be reduced
one-half, that is, the lands south of the Grand Trunk Pacific
Railway to $1,000 per acre, and those north of the track to $575
per acre. Costs must follow the result.
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loinGron, J.o—1 think the respective assessments appealed
igainst of the lands in question are, even as reduced by the locul
courts, still grossly in excess of the actual values thereof, and
should be reduced as follows:

The assessment of the land comprised in roll 2081 should i

and the assessment

reduced to $475 an aere and fixed at §
ol the land comprised in roll 1503 should be reduced to 8625 per
317.50.

[ retain the views I expressed in the somewhat analogous case
of Pearce v. Calgary, 5% Can, S.C.R. 1, 9 W.W.R. 668,

The appeal should be allowed accordingly with costs,

acre and fixed at $95,

Derr, J.o-The judge seems to have proceeded upon un
erroncous principle.  His reading of the statute apparently led
him to the conclusion that in applying the Aet the governing con-
ailing (as regards

sideration is supplied by the ratio generally pre
the assessment roll for the particular year) between the assessed
value and the actual value of assessed properties in Fdmonton
This, T think, is a misconception due seemingly to the neglect of
the condition upon which the comparison of ratios is to be con-
sidered, v incly: that the departure in the assessed value from
the actual value in the case arising for decision shall not, in the
language of the statute, be “gross.”  The evidence conclusively

shews that this condition is not satisfied in the present case where
the difference, in niy view, is equivalent to considerably more than
10077, of the actual value of the property assessed.

The cardinal error in the valuation appealed from arises from
a failure to observe the fundamental principle that where pros-
pects of future sales or future profitable exploitations are con-
sidered in estimating value it is the present value of such prospects
only that are to be taken into account. (See judgment of the
Judieial Committee in Fraser v. Fraserville, 34 D.L.R. 211, [1917]
A.C.187). 1should reduce the assessment to an amount arrived at by
valuing 1/ acres nt $625 an acre and 159 acres at $475 an acre.

ANGLIN, J.:—The dominant provision for ‘the assessment of
land made by the charter of the City of Edmonton is that “land
shall be assessed at its fair actual value.” In cases, however.
where the difference between the assessed value and the fair actual

value is not “gross,”” the assessment is not to be varied on appeul
if it bears a fair and just proportion to the value at which lands
in the vieinity of the land in question are assessed.

BRI i D A
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I'he charter further provides in regard 1o the assessient of
ned that

n estimating it8 value regard may be had to its situation and the purpose for
vhieh it is used or if sold by the present owner it could and would probably

he used in the next succeeding twelve months

e word may was substituted by qrendn ent for the word shall
vhich appeared in the original seetion. I do not vegard this
change as ¢'||l||llllu the assessor to take into aecount any Pros-
peetive use which might be made of the land after twelve months
had expired.  He was formerly obliged to take into aecount its
prospective use during the next suceeeding twelve months. He is

now not obliged but permitted to do so. The fair. if not the

necessary, implication is that he may not take into acconnt possi-
hilities bevond the period so limited.

Ihe judgment of the District Judge makes it reasonably elear
that in dealing with the assessment of the appellant’s lands he did
not take into consideration their fair actual value hased on their
situation, their present use and any prospective use to which they
might be put within the next sueceeding 12 wonths, or whether
the difference between the fair actual value and the assessed valu
was gross or slight.  Assigning as his reasons that
the evidence given here is that the value of this land is almost the same as the
lots surrounding it after making provision for subdivision and there has also
been no evidence to shew that this land is assessed higher in proportion to its
situation than any other part of the eity,

the judge dismissed the owner's appeal, subjeet to making a slight
reduction as to a portion of the lands in question

On the evidence in the record it is abundantly clear that there
wis no likelihood whatever—indeed it may be said that there was
no possibility of the land here in question being used for anything
else than farm or market garden purposes during the twelve months
succeeding the assessment. Yet the assessment was obviously
hased upon the prospective value of the land for purposes of sub-
division into building lots, and all the evidence offered in support
of it was based on the assumption that it was properly so treated.
The only evidence in the record as to the value of the property viewed
us farm lands or as available for market garden purposes was that
given on behalf of the appellant. In my opinion the assessment
was grossly excessive and should be reduced to the maximum
figures deposed to by the appellant’s witnesses-—8$500 an acre for
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the land north of the right-of-way and $700 an aere for the land
south of the right-of-way. These are the prices given by the
witness Kenwood, who appears to have viewed the matter sensibly
and equitably
The appellant is entitled to his costs of the appeal
Appeal allowed

THOMAS v. BOARD OF TRUSTEES FOR W. CALGARY SCHOOL
DISTRICT.

Vherta - Supreme  Court,  Appellate  Division, Harvey, C.J., Stuart, Becl
and Hyndman, JJ. January 10, 1919

NEARCH AND SEIZURE (§ 1--3)—MALICIOUS ISSUE OF SEARCH WARRANT
Boarp oF Scpoon TRUSTEES NOT SPECIFICALLY CHARGED —Lia
BILITY FOR
The Board of Trustees for a school district may be held liable, slthough
not specifically charged with the malicious issue, without reasonabl
and probable eause, of a reh warrant, the search and seizure although
technieally the aet of the police authorities being substantially the act
of the Board, the police acting as its agents for the purpose of vindi
eating a supposed eivil right,

ArreaL by the defendant from a judgment of MeCarthy, J. in
an action for damages, for injury to grain unlawfully seized and
held by defendants.  Varied.

Robert Ure, for appellant; €. A. Wright, for respondent.

The judgn ent of the court was delivered by
J.:~This is an appeal by the defendant Board of
Trustees from a judgment of MeCarthy, J., whereby he gave the
plaintifis judgment for $337 damages against them for iliegal
seizure of a quantity of grain.

The Board had attempted to seize grain in stook and certain

NTUART,

other chattels for taxes levied in respect of a large number of
separate lots in which the land upon which the grain had been
grown had been subdivided.  The plaintiff was not the owner of
the land and had not been assessed in respecet of any of the lots
He had merely rented the land for the season for the purpose of
cropping it. The seizure was made under the statute giving the
school authorities power to seize for taxes any goods found upon
the land assessed. The obligation of proving the legality of the
various seizures made (and there was a very large number of
them) lay upon the defendant Board. In my opinion, they failed
to shew that any of the seizures were legal. The task of proving
this was, in the circumstances, practically impossible.

k. A NS
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subsequent to the seizures the plamtiff. i some way, obtaime

nossession of the grain and threshed 1t He then removed the

seedd to a granary or warehouse i Calgary hen the detend:int
doard swore out a search warrant under the Crminal Ceode
dleging suspicion of theft, and had it seized and put uinde wl
il keyv so that the plaintiff was deprived of aceess o it \fte
this aetion was begun, the plaintiff obtained, e parte. an i

tion order which restrained the defendants from further deading

vith the graan. The police authorities apparently rvelinguis

wossesston of the grain in consequence of this orde Ihey could
doubt, quite properly do so when they learned of it because it

wuld be elearly suggestive of n nere eivil dispute

It was for damage resulting to the grain from lnel of proper

e during the short period of this seizuve, in consequence of whieh

twas heated and to some extent spotled, that judgnient was given

I'he only doubtful point in the case is the question whether the
lefendant Board ean be held hable without being spectfically
harged, as it has not been, with the malicions issue. without
easonuble and probable cause, of a search warrant.  The seizine
vas, of eourse, technically the of the police authoritie

substantially T think it wus the aet of the Board.,  In effect it
treated the police as its agents for the purpose of vinlicating o
pposed civil right and making its original alleged seizue con
tinuous and effective.  In all the circamostances, 1 think, it onght
o be treated as the act of the Board, and that the Board <hould
be liable for the consequences
But with much respeet, T think the trial judge went too far in
weepting, without any discount, the plaintifi’s estimate of his
loss.  He stated his grain was worth $1.15 a bushel belore the
seizure.  Whether this was in the bin, without cost of warketing
or at an elevator, is not clear. Then it is by no neans clear
cither, that there would have been no heating but for the seizure
I'he grain was cut green.  After 2 weeks it was threshed and there
had been some rain.  The plaintiff said he first noticed the heating
dter the seizure.  But we cannot be ut all sure that plaintiff could
have prevented the heating entirely, even if there had heen no
scizure.  No doubt some substantial mitigation of the heating
could have been made but that there would have been absolutely
none at all, except for the seizure, cannot. I think, besafely assumed.




W

8

ALTA.
8.C
Frowas
Boakrn o
I'rusTers
ronr
Cavcany
NeHOO!

DisTrict

Stuart, |

Statement.

DominioN Law RErorts. |45 D.L.R

It is seldom safe to aceept a purty’s own estimate of his damag
without careful serutiny and examination,

For this reason I think there should be a reduction of the
Judgient to an amount which it would be safe to find that the
plaintifi: suffered. This 1 would put at no more than $100, and
I think the judgment should be reduced to that amount.

I think there should be no costs of the appeal and that the
costs of the trial should stand as already directed.  This also dis
poses of the question raised by the counterelaim as to which ther
should he no costs,

Judgment varied

REX v. FONG SOON.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin,
Galliher, McPhillips, and Eberts, JJ.A.  January 15, 1919,

Srarvres (8 1T A—96)—Crinese IMMIGRATION AcT—CONSTRUCTION OF
ORIGINAL ENTRY—DEPARTURE FROM CANADA FOR SHORT PERIOD
RE-ENTRY

on 27 (a) of the Chinese Immigration Aect, R.S.C. 1906, ¢. 95
» nded by 7 & 8 Edw. VIL c. 14, s 6, has relation to the in
act of landing. A Chinaman who has regularly landed and paid the
tax and been wted the certificate to which he is entitled is not liabl
under the pro ms for re-entry (ss. 20 & 21, e. 95) for an isolated and,
perhaps inadvertent, act of departure from Canada for a short tim
without giving notice thereof.

ArpeaL by way of a case stated from a convietion of a Count
Court Judge, under s. 27 of the Chinese Immigration Act
R.8.CL 1906, . 95, as amended by ¢. 14, & 6, Stats. 7 & 8 Edw
VII.  Conviction quashed.

The stated case reads as follows:

The defendant, Fong Soon, was tried before me at the City of New West-
minster, on the 16th day of October, A.D. 1918, exercising criminal jurisdictior
under the provisions of part 18, of the Criminal Code relating to speedy trial
of indictable offences for that he, on or about the 21st day of May, A.D. 1915
being a person of Chinese origin, did land in Canada, without payment of th
tax payable under the Chinese Immigration Act and amending Acts, contrar:
to the form of the statute in such ease made and provided and against the
peace of Our Lord the King his Crown and Dignity.

2. The defendant was regularly admitted into Canada on the 12th day
of August, 1901, having complied with s. 6 of the Chinese Immigration Act
63 and 64, Viet. 1900, and having received a certificate under s. 13 of the same
Act, and resided in Canada from that date, until about the 1st of May, 1915
when he went to Blaine, Washington, U.8.A., where he remained until the
21st day of May, 1918, when he returned to Canada and was arrested on the
21st day of May, 1918, and was charged with the offences hereinbefore set out

3. The accused did not give notice of his intention to leave Canada ns
required by s. 20 of the Chinese Immigration Act, 3 Edw. VII, ¢. 8.
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1 1t was contended by counsel for the defence that the aceused was not
guilty of an infraction of s. 27 of the Chinese Immigration Act, as amended by

¢, 11, 7-8 Edw. VI1, but having acquired domicile in Canada, he was at
iherty 1o leave and return to Canada at will

5 1 convieted the aceused under s. 27 of the Act as amended aforesaid
and fined him £100

6. Upon applieation of counsel for the aceused, 1 reserve the following
Juestions for the opinion of the Court of Appeal

1) Did the aceused having been regularly admitted into Canada on the
12th day of August, 1901, and remaining in Canada until on or about the Ist

v of May, 1918, when without complving with s. 20 of the Chinese Tnmigra

tion Aet, he went to the United States at Blaine, Waghington, and returned
therefrom on or about the 21st day of May, 1918, commit an offence under
s 27 of the Chinese Immigration Act as amended by s, 5 ¢, 14, 7-8 Edw. VII

2) Should the accused have been charged with an offence under s, 30
of the Chinese hmmigration Aet, instead of . 2

aforesaid

3) Attached hereto is a transeript of the evidence tauken at the trial
together with my reasons for judgment
k. L. Maitland, for appellant: R, L. Reid, K.C. for respondent
Macpoxarp, CLA: The aceused, o person of Chinese origin,
who had previously been duly admitted into Canada, went to the
State of Washington, and returned after an absence of 3 weeks,

He eame overland, not by ship.  He was convieted, under . 27 (a

of . 95, 2L being the Chinese Immigration Aet, as amwended
by < 5, e 14, 7 & S Edw. VIL (1908), of the offence therein speci-
fied.  He had not availed himself of the privilege granted by =, 20
of the principal Aet.

If, on the true construction of the said Aet, as so amended, it
ought to be held that the acceused on his return from the State of
Wishington landed in Canada, then 1 think he was rightly con-
viete,  The section is a penal one, and must be strictly con-
strued, and the words “lands in Canada™ are open, 1 think, to
the interpretations respectively of “lands in Canada from a ship™
md “arrives in Canada by any other means of convevance.”
e word “lands™ is used popularly in many senses, and among
others in the sense of “arrives.”  This will be seen by consulting
ny standard dictionary.  No doubt it must clearly appear in o

7 that “lands”

case of this kind that parliament meant in s.
should include enters or arrives in (

ada from a place outside
Cunada, before the accused can be properly convicted of having
landed in Canada without complying with the Act.

Now, looking at the whole Act and considering its object, |
have come to the conclusion that “lands” is not to be restricted

Rex
Foxa Soon

Statement

Macdonald
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in its weaning to the landing from a ship, but includes entering i
any other way. The Act is clearly aimed at the restriction «
Chinese immigration into Canada by any means of conveyane

N. 24, for instance, is direction against every “master or con
ductor of any vessel or vehicle who lands or allows to be landed’
ete. There “lands” includes departure from a train, as well
from a ship.

Then as to the effect of ss. 20 and 21 of the Act. 8. 20 enablc
the person desiring to depart temporarily from Canada to register
and having done 50, to return to Canada within a year, exemy
from the exactions provided for in the Aet. The meaning an
intent of these sections are not doubtful, and theys afford amp!
protection to a person in the situation of the accused desiring |
leave Canada for a period less than one yvear.  To limit the mean
ing of “lands™ to entry by water woull be to ereate an anom:
under ss. 20 and 21 elearly not intended by parli iment.

I would, therefore, answer the first question in the affim
tive.

As to the second question under said &, 27, the accused beir
¢ and ought not to hav

acader

already convieted, it is purely
been submitted. I would, therefore, make no answer to it, ever
if my answer to the first question did not make it unnecessary
dll 8O,

Marmin, J.AL, would allow the appeal.

Garumer, J.A.:—The appellant Fong Soon, being a person
of Chinese origin, entered ('anada in 1901 and duly paid the heal
tax imposed by the Chinese Immigration Act then in force. In
May, 1918, he went to Blaine in the State of Washington, one ot
the United States of America, without complying with the pro
visions of s. 20 of the Chinese Immigration Act, being e. 95 ol
R.S.C. After remaining in Blaine for less than a month |
re-entered Canada.

By c. 14 of the Statutes of Canada, 1908, s. 27 of the Con-
solidated Act of 1906 was repealed by s. 5 and a new s. 27 substi-
tuted therefor.

Fong Soon was arrested under this latter section and con-
victed by Howay, Co.J., and fined $100.

The matter comes before us by way of a case stated, and th
short point is—Was he properly convicted under said amende |
8. 277
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It is urged that the appellant should have been charged under
s. 30 for having violated the provisions of s. 20, in that he did not
report out upon leaving Canada. In my view the leaving ol
(‘anada without reporting out under =. 20 does not constitute an
offence.

8¢, 20 and 21 must be read together, and when so read 1 con-
strue them as enabling and not penal sections.

The effect of registering under s. 20 is that providing he returns
to Canada within 12 months he is entitled to free entry under
s. 21

The effect of his not so registering is that he becomes subject
to the provisions of s. 27,

I would answer the first question in the affimativ., and the
second question in the negative.

McPuars, JLA: - The conviction as stated was made under
s. 27 of the Chinese Inmmigration Act, ¢. 14, 7-8 Edw. VIL (1908),
by an amendmwent to the Chinese Immigration Aet, ¢. 95 of
RE.CO1906. It was attempted, but, in my opinion, with defer-
ence, ineffectually attempted, to justify the convietion under the
ihove quoted s. :

(@), by counsel for the Crown. The gravamen
of the charge was laid really and founded upon the fact that the
iccused went out of Canada without complying with ss. 20 and 21,
which make provision for re-entry after leaving Canadn. The
first cogent observation that ean be made to this submission is
thig; that the court is well entitled to take judicial notice of the
fact that it would have been futile for the accused to have given
wy notice in pursuance of those sections of the Aet, as the United
States inhibits the entry of all Chinese, and it is fair to assume
that, in accordance with true international relations, the Cana-
dian authorities would not have given any heed to any such
notice, received any fee or made any entry in connection there-
with. This being the situation, it only the more is impressed
upon one that ss. 20 and 21 have relation to Chinese returning to
their own country. It is true they may go elsewhere out of
Canada—to any country that will admit them—but, in practice,
the departure from Canada may be said to be invariably to China.
In my opinion, this is a directory provision, and does not go the
length of depriving the regularly admitted Chinese of the status

645 p.L.R.
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acquired by due compliance with the Act, which is the admitte
position of the accused; further, he has been a resident of Canad
now for 17 years. It is indeed a great invasion of right, an
would affront one in the application of the rule of natural justic
the preservation of true international relations and the observanc
of international law, to affect this acquired status, unless there |
intractable statute law in the way of according the right of re-ent:
I do no
find any such statute law, or that the accused has been rightl,
convicted and subject to a fine and liable to deportation. The
accused has not contravened s. 27 (a) by going into the Unite
States, a country to which he was not entitled to go, and in return-
ing therefrom, he does not land or attempt to land in Canad:
without payment of the tax payable under the Act, within th
purview of the statute. He, 17 years ago, landed in Canada, and
complied with the then existing statute law, and fulfilled all the
requirements of the law, and was granted the certificate which 1+
prima facie evidence that he complied with the requirements ol
the Act, and there has been no contestation or adjudication o1
any invalidity in this certificate (see s. 8, ¢. 95, R.S.C. 1906).

It is clear and plain that the landing or the attempt to land
in Canada without payment of the tax referred to in s. 27 (0
above quoted has relation to the original act of landing—and «~
to that, the accused regularly landed, paid the tax, and was in
due course granted the certificate called for, and to which he wi«
entitled under the Act. If it was the intention of parliament to
cover a case such as the facts here establish, the language should
be clear and unambiguous. The most that the counsel for the
C'rown could submit was that, as provisions were made for re-entr

to Canada in the circumstances present in this cas

s 20 and 21, e, 95, R.S.C. 1906), non-compliance therewith
inferentially resulted in the deprivation of right to re-enter

provisions which, in my opinion, are only directory in their nature
and not extensive enough in their terms to destroy the certificate
held. The accused regularly landed in Canada and was rightly
entitled to be in Canada, and when this certificate has addel
thereto 17 years of residence in Canada, an isolated and perhups
inadvertent act of departure from Canada, without giving a notice
thereof, should not be held to be a forfeiture of the rights acquire
save, as previously stated—there is found intractable statute law
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tte B < ing.  (Nee Neweastle v. Morris (1870), L.R. 4, H.L. 661 B.C.
ud L e Lord Chancellor at p. 664). It is not the province of the C. A
an ;’ court 1o legislate, and where parliament has halted in so legis- Rux
tice = luting. the hiatus is not to be supplied by the court. 1 would Foxo &
ONG ROON
S mswer the first question in the negative. 1 express no opinion
' " o MePhillips, J A
re vith respect to the second qu(‘.\'hhn 1t 18 not a necessary question o
h] . o . . .
nt or one, with all deference to the judge, which can rightly be sul-
no mitted.  The stated case is to be confined to questions of law
htl fieccting the convietion, not relative to any other information or
The charge which might have been capable of being laid.
lite The convietion should, in my opinion, be quashed.
urn- ; lserts, J.A., would allow the appeal. Eberts, ] A
1wl Appeal allowed,
the
an MAN
t BENSON v. McKONE. MAN,
e
h i ’ Manitwba Court of Appeal, Perdue, C.J. M., Cameron and Fullerton, JJ.A. C. A
2 January 17, 1919,
» 0 B Convrracrs (§ 11 D—145)—SYNDICATE AGREEMENT TO PURCHASE LAND
n ol PARTICULAR CLAUSE—CONSTRUCTION OF.
4 \ syndicate agreement contained the following clause:—The said
4 Stephen Benson shall notify the other parties hereto of all sums required
lan J to meet the obligations of the syndicate, and in the event of any of the
b4 parties hereto failing to pay his share within 30 days after huvlnu been
{ (n t notified thereof, the interest of the party so failing, as aforesaid, in the
\ y land 80 purLllwl shall, at the 1\{nru|mn of the 30 days forthwith
iy 8 cense, and the property so purchased shall ther \-u'pun become vested in
8 i ’( the remaining members of the syndicate freed and discharged from any
N ¢laim or interest in the same of the party so failing as aforesaid.
Wiis b The court held that this clause did not exclude all other remedies, and
% 1o that the plaintiff had a perfect right to look to the defendants for their
3 respective shares of the amount disbursed by him for taxes.
ould 3
» the y Areeal from a County Court Judge in an action to recover Statement,
b
ntry 8 Jrow the defendants a sum alleged ¢ due by them, under the
with terns of an agreement, as their & I taxes paid by the plaintiff.
-~ Judgnient varied.
bor H. F. Maulson, K.C'., for appellant, defendant; A. E. Hoskin,
tonte S8 K.C, for respondent, plaintiff.
thtly i Perpve, CLJM.:—The only question before the court on this Perdue, €.7.M
dded appeal is that relating to recouping the plaintiff for the money he
haps has paid on account of taxes on the land. By the syndicate
otio agreement, the parties are equally liable for the payment, to be
aired made on the land. The taxes were a necessary payment for which
Vlaw BB the plaintiff was responsible, and which was necessary for the

preservation of the property. Each of the other members of the
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syndicate should repay him one-sixth of the amount he disburse:|
Wemyss has paid his share. This suit was brought against th
other four for the balance, and judgment was entered against then
for $167.45, making them jointly and severally liable for th
whole amount. Three of the defendants appeal, the fourtl
raising no objection against the judgment. I agree that th
provision of the agreement for forfeiture of the interest of a part
who neglects to pay his share is not exclusive, but is merely
ditional to the relief that would be implied by law. [ am o
opinion that the plaintiff should have sued each party for the sui
for which such party was liable, and not have joined the fon
together so that each might be made responsible for the shar
of the other three. Wemyss is not a party to this suit and
eannot be made a party at this stage. The question of contrihu

tion as between the parties to the agreement is almost certain 10

arise at a later stage. Then the question whether the transaction
is a partnership or not, and the question of the liabilities of th
parties as between themselves can be determined. So far as th
present appeal is concerned, I agree with the conclusion arrive:
ut by my brother Fullerton.

Camenron, J.A.:—This action is brought in the County Court ol
Neepawa by the plaintifi against the defendants Norman, McKone
Rowe, and Johnston to recover the sum of $167.45, alleged to 1«
due by them under the terms of an agreement in writing as then
share of the sum of $252.77, taxes paid by the plaintiff pursuant
thereto on certain lands. The sum of $167.45 is arrived at by
dedueting from the whole amount the plaintiff's share and tha
of Wemyss, who paid his share before action and is not a party
to the action. The County Court Judge gave judgment for the
plaintifi for $168.80 and costs. The defendants, other than
Norman, appeal.

The six parties named joined in purchasing the propert
for the purpose of disposing of the same, and, at the suggestion
of Mr. Wemyss, entered into the written agreement in question
providing that the parties should have an equal interest in the
property and be equally responsible for payments thereon, and
that the agreement for sale of the same should be taken in the name
of the plaintiff, who should hold the same in trust for the othe
parties subject to the terms of the agreement. It was furthe
provided that :
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The said Stephen Benson shall notify the other parties hereto of all sums
required to meet the obligations of the syndicate, and in the event of any of the
parties hereto failing to pay his share within 30 days after having been notified
thereof the interest of the party so failing as aforesaid in the land so purchased
shall at the expiration of the 30 days forthwith cease and the property so pur-
chased shall thereupon become vested in the remaining members of the syndi-
cate freed and discharged from any claim or interest in the same of the party
so failing as aforesaid.

The agreement for purchase was accordingly entered into
ltween the vendors and the plaintiff, who covenanted to pay
the unpaid instalments and the taxes. The plaintiff was threatened
with an action for the taxes and paid them.

It was argued that there is no right of action here inasmuch
i« the agreement in the above provision as to forfeiture gives
the exclusive remedy. T cannot agree with this. The wording
of the elause obviously leaves the exercise of the right there given
to the trustee. It is a cumulative remedy merely. It was further
urged that the right to sue has not vet arisen as the trust is not
fully performed, but I think there ean be no question on this point.
he plaintiff has paid and is entitled to be reimbursed.  Nor can
| see that effect must be given to the payvment by Wemyss as
heing a release such as would release his co-obligors.  There is no
evidence of any such release.  Neither a mere payment by Wemyss
nor i covenant not to sue by the plaintifft would effect such a
discharge

This syndicate, as it is ealled, was an association of six indi-
viduals for the purpose of this one adventure —the purchase and
«iale of the real estate mentioned.

There may also be a partnership in some eases touching interests in lands
or in a single tract of land, which will be governed by the ordinary rules
ipplicable to partnership in trade or commerce. Story on Partnership,
Tth ed., par. 82,

In Darby v. Darby (1856), 3 Drew 495, 61 .12, 992, where two
mrchased land on a joint speculation with their joint moneys
or the purpose of laying it out into building lots and re-selling

at a profit; in the circumstances of the case, Kindersley, V.C,,
luid stress upon the fact that the real estate was hought for the
ery purpose of re-selling it, and that there was o partnership,
th the result that the share of one of the partners was held
personal estate.  This decision ig cited by Story, par. 82, and was
held by the Court of Appeal in Re Hulton; Hulton v. Lister (1890)
62 L.T. 200, as stating the law. That was also n ease where lands
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were bought and sold to builders on joint speculation. It wu
held that the parties were partners.

The subject came before our Supreme Court in Manitol
Mortgage Co. v. Bank of Montreal (1889), 17 Can. S.C.R. 692
There it was held that one of the members of an association o
partnership of three, who were engaged in buying and selling
lands, was authorized to endorse a cheque, the proceeds of the sal
of mortgages acquired in the sale of partnership lands, whicl
cheque was payable to the three parties. Strong, J., says, p. 694
“There was undoubtelly a partnership for the purpose of land
speculations between Ross, Kennedy and MeMillan,” and says
that it is well established that lands so acquired are personalty
citing Darby v. Darby, supra. Patterson, J., says, p. 698, “The\
(Ross, Kennedy and McMillan) were co-partners to all intents an
purposes,”’ citing Lindley, on Partnership, 5th ed., p. 49. The
original passage has been altered to some extent in the 7th edition
I quote from it at pp. 67 and 68:—

If persons who are not partners in other business share the profits and loss
or the profits, of one particular transaction or adventure, they became partners
a8 to that transaction or adventure but not as to anythingelse . . . Inall
such cases as these, the rights and liabilities of the partners are governed by
the same principles as those which apply to ordinary partnerships.

In this present case, there are facts corroboratory of a partner
ship. The land in question was acquired with the intention of

’

disposing of it and for no other purpose, as in Darby v. Darby
The parties gave a joint note for the amount of the first instalment
of purchase-money, and on one occasion paid their respective
shares of the taxes. In my opinion, the association of these (
persons for the purposes mentioned constituted them a partnership
for this transaction.

Supplementary to this partnership, and for the purpose of
convenience in carrying it on and working out its objects, the
written agreement above referred to was entered into, declaring
the objects of the partnership and the respective interests of
the partners, and providing, in order to simplify and facilitate
its business, that one of them, the plaintiff as trustee, shoull
take the agreement for purchase in his name and make all necessary
payments thereon, which the other parties agree to repay to the
extent of their respective interests.

The question then remains, what is the effect of the legnl
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position of the parties in respect of the payment made by the
plaintifi. As to the rights and obligations of the parties outside
of this we have nothing to do.

If one partner has been compelled to pay more than his share of a partner-
ship debt . . . heis entitled to be indemnified by his co-purtners as far
as may be necessary to place all on an equality; Lindley on Partnership, 444;
The Partnership Act, s. 24, (1).

It is true the plaintiff appears as the owner of the propert)
to whom it is assessed.
But, however, the legal title may stand at law the real estate

belonging to the partnership will, in equity, be treated as belonging to the
partnership. Story, Partnership, par. 92.

The position would have been the same had the agreement
for purchase been taken in the name of all the parties and the
property been assessed to the plaintiff alone, or if the property
had been assessed to all of them and action threatened or taken
against him only.

Looking at the matter as one dealing with the relations of
trustee and beneficiaries, there is no question that a trustee has
a right in similar circumstances to be indemnified by his cestui
que trust.  The subject is dealt with by Lindley, p. 436.

A trustee is clearly entitled to be indemnified out of the trust property
against all costs, charges and expenses properly incurred and against all losses
sustained by him, in the execution of his trust: and if the trust property is not

sufficient for the purpose of indemnifying him in respect of such matters, his
cestui que trust, if under no disability, is personally liable to indemnify him.

See Hardoon v. Belilios, [1901], A.C. 118, and other cases
referred to in Lindley at p. 436; also Deering v. Winchelsea (1787),
2 Bos. & Pul. 270, 126 E.R. 1276, White & Tudor's Leading Cases,
vol. 2, 555.

Trustees acting with the sanction of their cestuis que trust, and not exceed-
ing their powers, may call upon their cestuis que trust personally to reimburse
them for any necessary outlay, This right arises wherever the relation of
trustee and cestui que frust is established. Lewin on Trusts, 12th ed. 799.

And the right to indemnity may be exercised before actual loss.
Ib.; Phene v. Gillan (1845), 5 Hare 1, 67 E.R. 803.

But it seems to me that we must look at this transaction as
one in which the original relations between the partners have
been declared by the written document which creates, as an
addition to the terms of the partnership, a trustee for the purpose
of promptly and conveniently carrying out its operations. It
follows that the plaintiff and the other five members were and
are liable as co-partners for the taxes which the plaintiff ulti-
mately advanced on his own and their behalf.
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In this case all the co-partners are parties to the action with
the exception of Wemyss, and his absence from the i1ecord is
pleaded s a defence which is really a plea in abatement and no
now a proper plea under the King’s Bench Act, under which no
action shall be defeated by non-joinder of parties, and any such
defect may be remedied by the court with or without an applica
tion therefor. Rule 220 (2). It is the fact also that this action
is brought upon the written instrument; but with the facts befor.
us there can be no difficulty in amending the pleadings to accord
with the facts or in adding a proper party.

I think, therefore, Wemyss should be made a party to the
acetion.  His payment does not appear to be an absolute releasc,
and even if it were:-

The discharge or release of one co-obligor to the obligee will not avail hin:
as a discharge from his lisbility for contribution to the other co-obligors
Corpus Juris, XIII, 823.

Each is entitled to contribute in proportion to his share of the common
debt. Ib. 825.

While there was a remedy at law for contribution in certan
cases, nevertheless the usual remedy was in equity, and one of the
reasons for that had its origin in the fact that formerly if several
persons had to contribute a certain sum, the share which each
had to pay was the total amount divided by the number of con
tributors; and no allowance was made in the event of the inability
of sonre of them to pay their shares.  But in equity, in the absence
of agreerrent to the contrary, those who could pay were compellable
not only to contribute their own shares, ascertained as above, but
also to make good the shares of those who were unable to furnish
their contributions. This rule also now prevails in all divisions
of the High Court. For example, if A., B., C'., and D. are liabl
to a debt, A. ean compel B. and (. to contribute one-third each
if D. ean contribute nothing; and this, as between A., B, and C.
is evidently only fair and just. Lindley on Purtnership, p. 439.

At first 1 was under the impression that inability to pay in
such cases referred to bankruptey, but such is not the case and
for good and equitable reasons.

Those who ean pay must not only contribute their own shares, but they

must also make good the shares of those who are unable to furnish their own
contribution. Lowe v. Dizon (1885), 16 Q.B.D. 455 at 458.

We are confronted with the difficulty of working out such a
remedy under the County Court Act, but it seems to me that the
provision made in s. 57 (6) of the Act is ample in this case.
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I have no doubt that the plaintiff in this action as framel
has a right to recover against the defendants. The defect in the
wtion can be cured by adding Wemyss as defendant. But if the
judgment stands as it is, it would leave anyone of the defendants
who paid it with the right to recover from his co-lefendants
ind also with the further right to recover from the other parties
any deficiency caused by the inability of one or more of them
to pay his or their shares.  And if the whole amount were recovered
from one of the remaining defendants. that would mean still
another action.

But, in my opinion, the liabilities of the parties to this agree-
went inter se are to be determined by their relationship as co-
partners, who, in such a case as this where a common obligation
has been paid by one of them, must be placed on an equal footing

I submit as a just and equitable solution of the difficulty that
the present judgment should be set aside, that Wemyss be made
a party defendant and that, as authorized by r. 196 of the King's
Bench Aet, judgment be entered for the plaintifi against each
of the defendants severally for $42.13 and interest at 49, and costs,
excepting Wemyss, who has already paid his share, and that, on
its being shown to the satisf:

tion of the County Court Judge
ifter the lapse of such a time as shall seem to him reasonable,
that any one or more of the defendants is or are unable to pay the
udgr ent or judgments against him or them, the plaintiff shall have
literty to apply on notice to the said County Court Judge to have
the seid judgment or judgments imereased by his or their pro-
portionate share of the amount or amounts so left unpaid, and to
order or diveet the defendant Wemyss to pay his like propor-
tionate share thereof, with the object that the plaintiffi and the
defendants who are able to pay shall shme equally the loss so
oecasioned,

I donot think there should be any costs of this appeal.

I should refer to Leigh v. Dickeson (1884), 15 Q.B.D. 60, which
ited a8 an authority that there was no right of contribution

Iliere it was he'd that one tenant in corrmon of a house who
expends mwoney on ordinary repairs has no right of action against
his co-tenant for contribution. It was stated in this case that
“Tenants in common are not partners, and it has been so held:
one of them is not an agent for another.” Brett, M.R., at p. 65.
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And it was accordingly held that the cost of the repairs there mal
was a voluntary payment. But even if the parties here are co
tenants the circumstances are entirely different, and the cas
comes directly within the rule laid down by Cotton, L.J, in th
Leigh case, at p. 66:

When two persons are under a common obligation, one of them can recove:
from the other the amount expended in discharge or fulfilment of the common
obligation,
which, he went on to say, was not the position of affairs before hin

FuLLerton, J.A.:—Sometime prior to February 5, 1912, the
plaintifi, the defendants and one other, formed a syndicate to
purchase certain property in a subdivision known as Transcon:
Heights. A syndicate agreement was executed by all the parties
which provides that each of the parties shall have an equal interes!
in the property and be equally responsible for the payments to
be made. The agreement further provides that the agreement fo
sale of the land shall be taken in the name of the plaintiff, who
shall hold the property in trust for the other parties to the agree
ment.

In June, 1917, the municipality of Transcona threatened to
sue the plaintiff for taxes, and he paid the sum of $252.77 in
settlement.

One of the members of the syndicate paid his one-sixth sharc
amounting to the sum of $42.66, and this action is brought agains
the 4 members of the syndicate who declined to pay. The Count,
Court Judge who tried the action gave judgment against the |
defendants for $167.45, the amount claimed. Three of the defend
ants, namely, McKone, Rowe and Johnston, appeal.

The first point taken by the defendant’s counsel is that, unde:
the terms of the syndicate agreement, the remedy for the failur
of any member to pay his share of payments was specificall)
fixed, and that all other remedies were excluded. The provision
of the agreement upon which this contention is based reads us
follows:—

(See judgment of Cameron, J.A.)

It could never have been the intention of the parties that
the clause above quoted should exclude all other remedies. B
the second clause of the agreement each of the parties agrees to
be equally responsible for the payments to be made thereon.
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Morcover, if the interpretation contended for by the appellants
were to prevail, 5 members of the syndicate could unload their
obligations on the shoulders of the plaintiff by simply declining
to comply with the demand for payment

| think the plaintiff had a perfeet right, under the agreement,
to look to the defendants for their respective shares of the amount
disbursed by him for taxes. The only difficulty that presents
itself to me is the question of joint or several liability. Are the
defendants jointly indebted to the plaintiff for the full amount
of the four shares or liable only for their proportionate share?

I think the intention of the parties was that each should be
liable for one-sixth of all payments requirel to be made under the
terms of the agreement.

I would allow the appeal with costs and direct that separate
judgments should be entered against the three defendants re-
spectively for the sum of $42.66, together with one-fourth of the
costs of the action in the County Court.

Appeal allowed.

FLETCHER v. WADE.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin,
Galliher, McPhillips and Eberts, JJ.A. January 15, 1919.

Maxpamus (§ I D—30)—Courr oF RevisioN—JupiciaL  Boby—WaEN
MANDAMUS WILL LIE.

The Court of Revision (B.C.) is & judicial body and the Court of
\ppeal (B.C.) eannot review its proceedings in the sense of inquiring
into the correctness of the courts’' conclusions. If a mandamus will lie
W all to the Court of Revision it will only lie when it is made to appear
that the court has refused to hear and determine the complaint.

{The Queen v. Dayman (1857), 7 EL & Bl. 673, followed. |

\rrear by plaintiff from an order of Gregory, J., Reversed,

Joseph Martin, K.C., and MeGeer, for appellant; E. P. Davis,
.., for respondent.

Macponawp, CJ.A:—The question for decision is: Did the
Court of Revision hear and adjudicate upon the respondent’s
corrplaint?  The judge from whose decision this appeal is taken
thought not, and made an order nisi that a prerogative writ of
mandamus should issue against the members of the Court of
Revision for the Municipality of Point Grey, directing them to
hear and adjudicate upon the said complaint. 1 think the order
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The Court of Revision is a judicial body, and this court canno!
review its proceedings in the sense of inquiring into the correct-
ness of the court’s conclusions. If mandamus will lie at all to
Court of Revision (which, in the result, I do not need to determine
it will only lie when it is made to appear that the court has not
heard and determined the complaint: when it has either expressl,
or virtually declined jurisdiction. If the Court of Revision in
good faith entertained the respondent’s appeal and adjudieated
upon it, there can be no inquiry here as to the correctness of its
decision.  We cannot sit as a Court of Appeal to review its pro
ceedings.

In The Queen v. Dayman, 7 El. & Bl 673, 119 E.R. 1395
26 1.J. M.C., 128 at 131, Lord Campbell, C.J., said:—

Now, how could we have granted a mandamus to a magistrate to hear and
determine a matter which he has already determined on issue joined by th
parties? The Court of Queen’s Bench does not sit, like the Roman patricians
to give advice, but to decide and determine matters in controversy. The court
cannot express an opinion which one person might adopt out of deference t«
them, and another refuse to be bound by and overrule.

Again, in Ex parte Lewis (1888), 21 Q.B.D. 191, at p. 195
Wills, J., said:

But this was a mistake on the part of the magistrate, for nothing ean by
clearer or more settled than that, if the justices have really and bond fid.
exercised their discretion, and brought their minds to bear upon the question
whether they ought to grant the summons or not, this court is no court of
appeal from the justices and has no jurisdiction to compel them to exercise
their judgment in a particular way.

And he refers to Reg. v. Adamson (1875), 1 Q.B.D. 201, where the
court thought the justices had virtually refused to act upon the
evidence submitted to them and had refused the summons on
extraneous grounds. He also refers to Reg. v. Ingham (1849
14 Q.B., 396, 117 E.R. 156,

Mere irregularity in the proceedings does not entitle the court
to direct a writ of mandamus to issue against justices: Reg. \
Justices of Yorkshire (1885), 53 L.T. 728, where Smith, J., said:

I know of no case where & mandamus to justices to hear and determine

case has been granted on the ground that they have not heard all the evidenc:
tendered before them.

On the facts, it is clear to me that the Court of Revision enter-
tained the complaint. That complaint was that the assessment ol
the complainant’s lands was at an over-valuation. Mr. Wade
who appeared in person, attempted to examine the municipality’s
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- i assessor. The court objected, and an adjournment was taken to B.C.
o consider the matter. On the adjourned hearing, the court with- C.A
B ; drew the objection a?nll assented to the assessor being sworn and ., Lo
e * examined by Mr. Wade. He was |‘n|( sworn owing to f:nl»nr-- to . :‘m‘

‘ find a testament, but the matter did not go off on that circum- =
not S iy yos ; ol y ) _ Macdonald,
- & stance. Objection was also taken to the lack of a .\ll'llnglil[lll.l'l. CaA
. : Mr. Wade's counsel before us, however, conceded that no point
tad * could be founded upon that. There was some doubt in M.
it 2 Wade's mind when he withdrew from the room as to whether his
L : application for a further adjournment would be considered or not.

He was told, however, by the chairman of the court that his case

195 b4 would be considered “from every angle.” After Mr. Wade's

y 4 retirement, the court continued the examination of the assessor,
) 3 and subsequently carve to their decision to reduce Mr. Wade's
the 3 assessment in part and to make some adjustments in respect of
ans the classification of his lands.  Members of the court have made
Z":"' : affidavits and have been cross-examined upon them in these pro-

. ceedings, and it appears, from their evidence, that they did con-
O ) sider the question of the actual value of Mr. Wade's lands.  Their

g evidence upon this is not quite as definite as one could have desired,
2 be X hu' the onus of proof is upon Mr. Wade to show that the conduct
Jid. X of the members of the Court of Revision amounted virtually to a
tior 3 N 1 T
ot & refusal or m;g.wl to hear and adjudieate upon his complaint.
wiae ] From the evidence aforesnid, I have come to the conclusion that

r‘ the court did hear and adjudicate upon the complaint. It is not
the | suggested that the members of the Court of Revision acted in
the ‘ bad faith, and as, in my opinion, they did not decline jurisdiction,
on 4 the order directing the writ of mandamus to issue should not
10 have been made, and it ought to be set aside.

L Marrin, J.A., would allow the appeal. Martin, J.A
urt '. Gavumer, J.A 1 agree in the reasons for judgment of the  Ganiner, 1A

\ A Chief Justice.

3 McPuiLuies, J.A.:—1 agree that the appeal should be allowed. Mepuittips, 1.4
e 5 Eserts, J.A., would allow the appeal. Eberts, 1 A
-

Appeal allowed.
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BOWLES v. CITY OF WINNIPEG.
Manitoba King's Bench, Mathers, C.J . K.B. January 6, 1919.

Municirar CORPORATIONS (§ 11 G—225)—NEGLIGENCE OF CONSTABLE 1\
DRIVING MOTOR AMBULANCE IN CARRYING INJURED PERSON 10
AL—DAMAGES—LIABILITY OF CITY—LIABILITY OF BOARD Of
COMMISSIONERS—LIABILITY OF INDIVIDUAL MEMBERS OF BOARD
The City of Winnipeg is not liable under the charter of incorporatio
for the negligent acts of a police constable appointed by the Board oi
Police Commissioners, over whom it has no right of discharge or control
The city having purchased and delivered a motor ambulance to th
police department, and having no control or power to issue orders to
or discipline, or dismiss for misconduct the constable driver of suci
motor is not liable as owner for the negligence of such driver under the
Motor Vehicles Act (Man.), although technically the owner of suc
ambulance.

The possession of an ambulance is essential to the proper and efficien
performance by the police of an important part of their public duty
and in driving it to convey an injured person to a hospital a constable i
discharging his public duty as a policeman. The Board of Police Com-
missioners is an ney of the state, appointed by the state to perform
a public duty and cannot be held liable for anything done in the dis
charge of such public duty.

] v. City of London (1901), 1 O.L.R. 549, affirmed 2 O.L.It

[Winterbottom
105, followed.)

The Chief of Police has no power to authorize a speed in excess of tha
allowed by law, and the Board is not liable for the acts of & constable
acting under such illegal order, given by him on hix own responsibility
and without authority derived from them.

The of Police Commissioners is created by statute, a bar
administrative agency, without property out of which any ‘ud?m-n
recovered against it can be realized, and a judgment would be »,bon utely
futile; also being unable to own anything it cannot be held liable a
owner under the Motor Vehicles Act.

The individual members of the Board cannot be held liable for an
act which they did not sanction either individually or as 0 Board,

Action by the widow and infant children, against the City of
Winnipeg, the Board of Police Commissioners of the city, and
the members of the Board individually, for the death of the hus-
band, who was killed instantly by being struck by the police
motor ambulance, driven by a member of the police foree, at an
excessive rate of speed, while taking an injured person to a hospital
Action dismissed.

T. A. Hunt, K.C., and Jules Preudhomme, for the City oi
Winnipeg; I. Pitblado, K.C., and E. R. Siddall, for the Police
Commission, and members of same in their individual capacity.

Marners, C.J.K.B.:—This is an action brought by the widow
and infant children of the late ¥. W, Bowles, against the City of
Winnipeg, the Board of Police Commissioners of the city, and the
members of the Board individually, tried before me with a jur
on the 12th, 13th, 14th and 15th June last.

The late Mr. Bowles was killed on July 26, 1915, at the inter-
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section of Sargent Ave. and Sherbrooke St. in this city, by being
struck by the police motor ambulance, driven by a member of the
police force namwed Fogg., The ambulance was being used at the
time to convey to the hospital a child whose foot had been badly
crushed under the wheel of a street car. It was proceeding north
dong Sherbrooke St. in the direction of the hospital at a high rate
of speed.  The deceased was riding a bicycele in a westerly direc-
tion along the north side of Sargent Ave. and while crossing Sher-
hrook

A\t the conclusion of the plaintiff’s evidence, the defendants

¢ 8t. was hit by the motor ambulanee and instantly killed.

moved for a non-suit.  With the concurrence of all parties, 1
directed the trial to proceed, reserving to the defendants the
right to renew the motion after an answer had heen obtained to
certain questions which I proposed to put to the jury. Evidence
was then given by the defendants at the coneclusion of which 1
left the following eleven questions to the jury and they returned
answers to the first, second, third, ninth, tenth and eleventh.
I'ie questions asked and the answers given are as follows:

1. Was there any negligence on the part of Fogg which caused or helped
o cause the collision? A. Yes.

2. If so, what was the negligence? (Answer fully.) A. Approaching and
crossing the intersection of Sargent Ave. and Sherbrooke St. at an excessive
rate of speed; also failure on Fogg's part to apply brakes sooner.

3. Was there any negligence on the part of Bowles which caused or helped
to cause the collision? A. No.

i, If so, what wus the negligence? (Answer fully.)

5 Notwithstanding the negligence (if any) of Bowles could Fogg, by the
exereise of reasonable care, have prevented the collision?

6, 1f 8o, what should Fogg have done which he did not do, or did which he
should not have done?

7. Was the rate of speed of the motor ambulance reasonable (a) on reach-
ing the south side of Sargent Ave. (b) at the time of the accident?

S, 1f unreasonable, did the rate of speed incapacitate Fogg from control-
ling the ambulance so as to avoid the collision?

9. What negligence really caused the collision? A. Excessive speed.

10. If the court should, upon your answers, think the plaintiff entitled to
dumages, what sum do you propose as damages? A. $12,000.

11. How should such damages be apportioned between the widow and

Lildren? A, Widow, $5,000; each child $3,500.

I'he motion for judgment on behalf of the plaintiffs pursuant

i these findings and for a non-suit on behalf of the defendants
stoodd over until October 17, when both motions were argued
together,
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The cuse made by the statement of claim is that the cit
operated, or caused the police ambulance to be operated, or
the alternative, that the Board of Police Commissioners operate
it with the knowledge and consent of the city, the owner, in co
nection with the city’s police department, or that the members «
the Board as individuals, without authority as police comui-
sioners, operated the ambulance or caused it to be operated. |1
is then alleged that Fogg, by whom the ambulance was driven
was a servant of the city or that the Board of Police Commissio
ers employed Fogg as chauffeur for the ambulance with the know
ledge and consent of the city, or that the individual members o
the Board, without authority as police commissioners, employe |
Fogg as chauffeur to operate it. It is then charged that the deat)
of Bowles was caused by the negligence of Fogg either as the s
vant of the city or of the Board or of the individual members «
the Board while in the course of his employment.

Separate defences were made by the city, the Board of Polic
Commissioners and the individual members of the Board. Fach
of the defendants denies ownership or operation of the ambulan:
or that Fogg was their servant or under their control. Both tl«
city and the Board plead not guilty by statute, the city citing th
Winnipeg Charter, 1 & 2 Edw. VIL, ¢. 77, s. 856, as amended |
1 Geo. V., ¢. 72, 8. 26, and the Board citing the same, with th
additional sections of the charter 856 to 872.

The Board denies that Fogg was, at the time of the accident
in its employ, but says that he was a constable appointed pu:-
suant to the provisions of the city charter, and was at the tin
performing his duty as constable, and denies respousibility (o
any act or negligence on his part. The Board further alleges th:
it is a statutory body entrusted with the performance of a publ
duty and created for the purpose of administering the general l:u
of the land for the benefit of the public, and that if it ran and
operated a police ambulance, it did so in the performance of such
public duty and for the benefit of the public and not otherwis
and it is not responsible for the negligence of any one employed
by it to operate such ambulance. It further alleges that the
statute creating it has provided no fund out of which damages
could be paid by it, nor has it any power or authority to collect o

create such a fund.
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The defence set up by the individuals is to the same effect as
that relied upon by the Board. In addition they allege that if
the ambulance was operated at all it was by the authority of the
Board of Police Commissioners as such and not by or on the
withority of the individual defendants or any of them, and that
none of them were in any personal capacity a party to, concerned
i or connected with the operation of the said police ambulance
On behalf of three members of the Board, viz., the senior County
Court Judge, the police magistrate and the mayor of the eity, it
i» pointed out that they are not voluntary, but arve ex officio mem-
hers of the Board by virtue of 5. 856 of the Winnipeg Charter, and
re not for that reason liable for the aceident.

Ihe constitution, powers and duties of the Board of Police
Connissioners, and the duties of the police and of the city with
respeet thereto, are dealt with in ss. 856 to 87

of the Winnipeg
Charter. 8. 856 provides that there shall be a Board of Con -
issioners of Police for the eity and that such Board shall consist
of the mayor and two aldernmen appointed by resolution of the
council, the senior County Court Judge of the County Court ol
Winnipeg, and the police magistrate of the ecity, and that

such commissioners shall have the sole charge and control of the police depart-
ment of the eity, the persons therein employe

and generally in all matters
connected therewith; and for that purpose and for all other purposes connected

ith the good government of the police foree of the eity they may pass by
relating thereto

Ihe following other sections are waterial, and 1 quote them
1 full

836, The police force shall consist of a chief of police and as many con
tables and other officers and a

NECOSSATY

tants as the board from time to time deem

S64. The members of such police foree shall be appointed by and hold

liwir offices at the pleasure of the Board, and shall take and subseribe to the
ollowing oath

I, A.B.. do swear that T will well and truly serve His Majesty the King in
the office of police constable for the City of Winnipeg, with no favors or
UTection, malice or ill-will, and that I will to the best of my power cause the
cace to be kept and preserved, and will prevent all offences against the persons
properties of His Majesty’s subjeets, and will to the best of my skill

ind knowledge discharge all the duties thereof faithfully and according to law
S0 help me God

565, The Board shall from time to time make such regulations as they muy
leem expedient for the government of the foree and for preventing negleet or
thuse und for rendering the force efficient in the discharge of all its duties
I'he constables shall obey all lawful directions, and be subject to the
T4 nn
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government of the chief of police, and shall be charged with the special duty «f
preserving the peace, preventing robberies and other felonies and misdemeu
ors, and apprehending offenders, and shall have, generally, all the powers and
privileges and be liable to all the duties and responsibilities which belong by |
to constables duly appointed.

869, The Board shall cause a pay list of all men employed to be made ou
monthly, or oftener if required, and the said list, when certified to by the sl
Board or a majority of them, shall be taken or forwarded to the comptroller
who shall, upon being satisfied as to the correctness of the same, instruet 1l
treasurer to pay the same under his signature.

870. The Board shall, before incurring any expenditure of money in con-
nection with the police department, other than the employment of men, subnit
and furnish to the council an estimate of the sum or sums required and the
purpose or purposes to which the same is intended to be devoted, and th
council shall thereupon provide the same in the hands of the treasurer and
notify the comptroller; and the Board thereafter may draw on account of und
apply the same or any part thereof for the purposes mentioned in the estimat s

The so-called motor ambulance was acquired in 1911, and th
method of its purchase was as follows:—On April 7, 1911, the
Board of Police Commissioners decided to request the Board of
Control of the city to call for tenders for a “50 and 60 horse-pow e
police automobile patrol and ambulance combined,” and this
request was communicated to the Board of Control through its
secretary by letter on April 12, 1911.  Pursuant to this request
tenders were called. On May 9, 1911, the Board of Control was
notified that the Board of Police Commissioners recommended
the acceptance of the tender of Breen Automobile Co. for the
“Speedwell Police Patrol and Ambulance™ for the sum of $5,950
On the same day the Board of Control sent a recomn endation to
the council that “in accordance with the recommendation of the
Board of Police Commissioners the tender of the Breen Co. for
the Speedwell Police Patrol and Ambulance Automobile L
aceepted,” which the council, also on the same day, adopted

The Board of Police Commissioners on June 9, 1911, passed
its estimates for the ensuing fiscal year and on June 12 sent th
samie to the Board of Control. These estimates included an item
for “police patrol (auto) $5,950." The machine was supplied on
or about October 11, 1911. Breen's account for $5,950 was
passed by the Board of Police Commissioners on October 13, an
was paid by the city’s cheque on November 7, 1911.  The city
has a garage adjoining the central police station in which all the
automobiles owned by the city are kept, and the new police patrol
and ambulance was and has always been kept in the same plu
It has always been used and controlled exclusively by the police
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Fogg was first appointed to the force and sworn as a constable
in 1910.  In February, 1914, the Chief of Police transferred him
to the motor patrol and ambulance as chauffeur and the transfer
was subsequently confirmed by the Board of Police Commis-
sioners,  From that time until August, 1915, Fogg's special duty
was driving this ambulance.

It was conceded that according to well settled prineiples of
law none of the defendants can be held liable for anvthing done
Iy the police qua police.

Municipal government as it exists in Canada is of a dual o1
composite character. A municipality is entrusted with certain
powers of government for the benefit of the inhabitants in their
local or corporate limits as distinet from the interest of the public
at large. It also is given certain powers to be used for the henefit
of the community at large as a convenient method of exercising
some of the functions of government. In the former case eivil
responsibility attaches to the municipality, its servants and agents,
Just as in the case of any other corporate body.  In the latter case
the officers elected or appointed by the municipality are not
regarded as servants or agents of the municipality appointing
them, but as publie officers acting in the public interest, for whose
conduct eivil responsibility does not attach to the municipality.
Dillon, 5th ed., par. 1655; MeSorley v. St. John (1881), 6 Can.
SR 531, MeCleave v. Moncton (1902), 32 Can. S.C.R. 106;
Garbutt v. City of Winnipeg (1908), 18 Man. L.R. 3145; Nettleton v.
Preseatt (1910), 21 O.L.R. 561, and cases colleeted in note
Ao, Cases, 1280, 28 Anno. ('ases 471.

his principle of law is recognized and applied by both the
Cunadian and the United States courts, but in the application of

o=
‘

the principle there has been some divergence.  For example, in
the United States the operation of a fire brigade and water works
are placed in the latter category while by the Canadian courts
they are placed in the former: Hesketh v. City of Toronto (1898),
25 AR, (Ont.) 449; Shaw v. City of Winnipeg (1909), 19 Man.
L. 234,

\ccording to both systems it is well settled that police officers
full within the latter class and that neither the municipality nor
the commissioners of police, where the administration of the foree

i= committed to such a body, is liable for the acts of its police qua
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police: Dillon, par. 1656; Wishart v. City of Brandon (1887
I Man. L.R. 453: MeCleave v. Moncton, supra.

But it is contended that either or both may be held liable 1
the negligent act of a policeman within the scope of his emplo
ent but outside the scope of his duties qua a policeman.

It will not be denied, I think, that an employee who ordinari
bears the character of a police constable may be authorized
perform duties of a local or corporate character having no relatio
to his publie police duties, that might just as appropriately |
perforired by a person who was not a police constable, and if |
the performance of that duty damage was occasioned to anothy
by the employee's negligence, the municipality could not eseu.
liability because of the mere fact that the offender happened
be a police officer.

Before taking up the question, conmmon to all the defendan
of whether or not the operation of a police ambulance for th
purpose for which this one was acquired and used was or was not
an essential part of the publie duty of a police force, T propose 1
deal with two points concerning the liability of the eity alon
The first is, was Fogg the agent or servant of the city upon a
view of the circumstances, and secondly, is the ecity liable
“owner” under s. 63A of the Motor Vehicles Act?

First as to the question of agency. It is elear that no liabili
cun be fastened upon the city unless it can be held responsible |
the aets or conduet of Fogg, and it cannot be held responsible |
his aets or econduct unless he were an officer, servant or agent of
the eity

When it is sought to render a municipal corporation liable for the acts

servants or agents a eardinal inquiry is, whether they are the servants or agents
of the corporation.  Dillon on Corporations, 5th ed. vol. 4, par. 1655.

Lord Herschell, in Baumwoll v. Furness, [1893] A.C. 8, at |t
lays it down as an indisputable proposition of law
that a liability by reason of a wrong or a tort can only be established by proving
either that the person charged himself committed the wrong, or that it wus
committed by his servants or his agents acting within the scope of their
authority.

If any further authority were required for such a well-knos
principle of law, it will be found in McGregor v. Township of
Harwich (1899), 29 Can. S.C.R. 443. That case turned on th
entire absence of evidence by whom the obstruction was placed
on the road; but the Chief Justice said that even if it had beo
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<hewn that it had been placed there by authority of the puth-
master he would want to consider how far the municipality could
he held linble for the aets of such a statutory officer

A servant is a person subject to the command of his master as to the man
ner in which he shall do his work, per Bramwell, 1
18800, 6 Q.B.D. 530, at 532,
wld in Quarman v. Burnett (1840), 6 M. & W. 499, 151 E.R. 509
Baron Parke said, p. 509, that the person liable for the aets of a

,in Yewens v. Noake

ongdoer as master is
who selected him as his servant from the knowledge of or belief in his skill
widl care and who eould remove him for misconduct and whose orders he was
mind to receive and obey.

In Beven on Negligence,

drd ed., vol. 1, at 327, it is said that
lie test in this class of cases is the same as in ordinary cases where the matter
lispute is whether the relation is that of employer mnl employed, who
las put the agent in his place to do that class of acts To arrive at the
nswer to this, four questions are to be answered: (1) Between whom is the
cuployment for service made? (2) By whom is payment of wages made?
Who has the power to discharge? (4) And, most important of all, whose
rders is the employed bound to obey?

The fact is that Fogg was not employed by the eity, neither
vias he bound to obey any orders emanating from the city, nom
hae it any power to discharge him. It appropriated the money
required to pay his wages, but it did not fix the rate.  Tested by
my of the recognized rules for determining whether or not the
relationship of prineipal and agent or master and servant sub-
sisted between the city and Fogg, the answer must he. he was not
the agent or servant of the city.

\x stated by Boyd, C., speaking with reference to similar
egislation to ours, in Kelly v. Barton (1895), 26 ().R. GOS8, at 623

Police constables are not the agents of the corporation, but are inde-

lently appointed by the board of police commissioners

It we

argued, however, that the operation of an ambulance is
not the duty of a police department nor was the city obliged by
W to ope

ite one; that no matter what form the transaction
respecting the purchase and operation of this ambulance assumed

was in substance the voluntary purchase of such a vehicle by
the ity and the delegation to the police of the duty of operating
ton the city's behalf and as the city's agents. Counsel for the
lamtiff put the case in this way: He said that the city had volun-

rily undertaken to do, for the benefit of the municipality, that

which it had power to do but which it was not bound by law to do:
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that it had delegated to the police the doing of that which migh
just as well have been delegated to the fire brigade or the stree
commissioner. From this premise, he argued that the city wa
liable upon the principle upon which Hesketh v. Toronto, 25 A 1!
(Ont.) 449, Shaw v. Winnipeg, 19 Man. L.R 234, were decided
or that the police commissioners were the “statutory agents' o
the city according to the ratio decidendi of Young v. Gravenhw

(1910), 22 O.L.R. 291, affirn ed (1911), 24 O.L.R. 467, and Seott \
Hydro-Electric Commission of Hamilton (1914), 7 O.W.N. 385.

I do not think the circunstances attending the purchase an
operation of this ambulance upon any fair construction sustain
the premises upon which plaintifi’s counsel based his argument
I have, heretofore, stated these circunstances and need not her
repeat them. They shew that the decision to operate a moto
patrol and ambulance as part of the police equipment was tak
by the police commissioners and not by the city and that all th
city did was to comply with the request of the commissioners 1
advertise for tenders for a patrol and ambulance and to appropriat
the money required to pay for the vehiele selected by the cor

el

missioners.  The police commissioners and not the eity de
operate w police anbulance, using for that purpose their ow
employees independently appointed and controlled by them

In Marmilian v. City of New York (1875), 62 N.Y. 160, ;
attempt was made to hold the City of New York liable for th
negligence of the driver of an ambulance owned by it but operate:
by the commissioners of charities, a body in many respeets simil
to the Board of Police Commissioners.  The action failed on the
ground that the driver was not the agent or servant of the eit
as will appear by the following extraet from the judgment, p. 169

The driver, the negligent actor, was the servant of the commission

He was appointed by them and put in charge of property of the defe!

ant which was under their especial control. He was under their control onl
liable to direction and removal by them only. He received his compensatior
directly from them, at a rate fixed by them. . . . He could have but o1
superior liable for his negligent acts. The defendant was not that superior
for he was not its servant by immediate appointment, nor was he its sub-sc:
vant; for the commissioners though appointed by the defendant in obedience to
the statute were selected to perform a public service not peculiarly local or
corporate, because that mode of selection was deemed expedient by the legis
lature in the distribution of the powers of government and are independent of
the defendant in the tenure of their office and the manner of discharging their
duties, are not to be regarded as servants or agents of the defendant for whose

.

il easibd 3 2




L.R.

igh

and

ent
e

no

| 45 D.LR. DomiNioN Law REPORTS.

! acts or negligence it is liable, but as public or state officers with the powers and
duties conferred upon them by statute.
i Maxmilian v. New York, supra, was decided by a very eminent
judge and the law, as declared by him, has heen accepted and
{ followed both in the United States and Canada. Reference wany
also be made to Moir v. City of l/u[:ftu (1893), 25 N.8.R. 241
3 No doubt the city might have acquired an ambulance on its
bl own behalf an1 eaused it to be operated by its own servants, or it
¥ 1 might have requested the Board of Police Commissioners or the
& | wembers of the police foree or the officers of any other city depart-
18 ment to operate it, retaining the right of control over them as to
% the manner in which it should be used. Even then I am far from
: convineed, for reasons hereinafter stated, that the city would be
kg liable for the negligence of the driver. But it is sufficient to say
that nothing of that kind was done.
: In Hesketh v. Toronto, supra, and Shaw v. Winnipeg, supra,
the cireumstances were very different. In the former the city
undertook to establish and maintain a fire department and in the
: latter a waterworks department, in both cases to be operated by
officials direetly appointed and controlled by the city.  Whether
or not the action could have been sustained even had the work
undertaken been for the benefit of the public generally and
2 not of a local or corporate character may be open to guestion.
Upon the question of in which category the operation of this
' imbulanee naturally falls, I shall have something to say presently,
4 but in the meantime I desire to point out that there is nothing in
4 cither Hesketh v. Toronto or in Shaw v. Winnipeg pointing to the
: conclusion that Fogg should be regarded as the servant of the eitv.
| b The cases of Young v. Gravenhurst, supra, and Seott v. Hydro-
. Electric Commission of Hamilton, supra, ave also clearly  dis-
i tinguishable.  In each of these cases the municipality had under
’f the authority of a statute created a commission for the purpose of
in operating an electric plant owned by the municipality. The
i 4 effeet of the statute was to permit the council, instead of acting
t itself, to authorize, by by-law, commissioners to act for the cor-
]

poration. Commissioners were appointed as a convenient method

of operating the electrie plant belonging to the corporation. The
council was at perfect liberty to operate the works through its own

officers had it deemed that course advisable. It chose to commit
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: MAN. that duty to commissioners elected by the corporation at large
oWl K. B. The operation of an electric plant for the purpose of selling light
) Bowies  and power to the citizens is an enterprise of a purely local an

0.

Cirvop  OFporate character, and in no sense is it one of the government '
Winniees.  agencies of the state discharging duties imposed for the general %
& : Mathers. puh!ic benefit. It seems !n‘n‘(‘ there was no mvupe_fn')ln the con |
# clusion that under these cireunstances the commissioners wer &
} ; agents of the corporation. F;
is The city is in a very different position with respect to th e
S police commissioners.  The statute gives the city no option in "3
. , t the matter. As to three out of the five constituting the Board it ! }
b4 has no choice.  The legislature has said who these three members i
W shall be. It is only in the event of the office of County Court ;: 3
Judge or police magistrate being vacant that the city has any LE
voice in the selection of any of these three, and then only during 1
» the vacaney. It is not at liberty to dispense with the Board and i
) nanage the police through its own officers.  The city’s police fore ’
g must be appointed, managed and controlled by commissioners of (4 5

police, not beeause the eity wills it, but because the legislatur '
b says it is to be so. In the cases mentioned the commissioner- ;
8 3 ) were selected and elected by the inhabitants, those constituting '
i the corporation.  In the ease of the police commissioners the eity 5
by has no diseretion either as to their constitution or duties, both of 4
e, which are preseribed by statute. Their authority is not derived *
from the corporation and they are not subject to its control. | }
would be going a long way beyond the prineiples of the two cases N
relied upon to hold that the police commissioners were the statu-
tory agents of the city.
It is said that the city might at any tine have resumed posses 3
sion of the ambulance and placed it in control of some other depart 3
ment. Assuming that it had that right, what conclusion does it é

lead to? Not surely that the police were agents of the city, but
only this, that the city might have taken it out of the possession of
those who were not its agents and over whom it had no control
and have placed it in charge of those over whom it had control.
In Mack v. Lake Winnipeg Shipping Co. (1915), 24 D.L.R
128, 25 Man. L.R. 364, a verdict was rendered against both the
City of Winnipeg and the company bhecause the plaintiff’s horses
were frightened and caused to bolt by the negligent operation hy
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the city of a steam wagon which it had hired from the company
together with the services of the company’s engineer. The Court
of Appeal set aside the verdiet against the company on the ground
that the wagon was at the time under the direction and control
of the eity and not of the company.

I come, therefore, to the conclusion that neither the police
commissioners nor Fogg were the agents or servants of the eity
for whose acts the eity is responsible upon the principle of respond-
cal superior.

The next ground upon which it was contended that the city is
hable is under s. 63A of the Motor Vehicles Act, introduced in
1915 by e. 41, 8. 14, This section is as follows:

63A. In all cases when any loss, damage or injury is eaused to any person
by u motor vehicle, the person driving it at the time shall be liable for such
loss, damage or injury, if it was caused by his negligence or wilful act, and the
owner thereof shall also be liable to the same extent as the driver unless at the
time of the injury the motor vehicle had been stolen from him or otherwise
wrongfully taken out of his possession or out of the possession of any person
entrusted by him with the care thereof.

This section makes the owner liable for the negligence or wilful
et of the driver unless the motor had been stolen or wrongfully
got out of the possession of the owner or of any person entrusted
by him with its care.  Under it the question of ageney is imma-
tevial. 1t makes the owner responsible for the negligence or wilful
wt of the driver whether the driver was or was not his servant
wting within the scope of his employment.  But the word “ owner”
loes not always wean the person in whom the legal title is vested.
\s said by Meredith, CJ.0., in Wynne v. Dalby (1913), 16 D.L.R
710, at 714, 30 O.L.R. 67:

Ihe word “owner” is an elastic term, and the meaning which must be
given to it in a statutory enactment depends very much upon the object the
eiactient is designed to serve

Ihe purpose which the legislature had in view when, in 1915, it
mtroduced =, 63A into the Motor Vehicles Act may be gathered
rom the attendant eircumstances.

'he Ontario Motor Vehicles Act, 2 Geo. V. e, 48, 5. 19 (R.8.0,
191, ¢ 207, 5. 19), provided that

the owner of a motor vehicle shall be responsible for a violation of this Act, or
for uny regulation preseribed by the Lieutenant-Governor in Council.

In December, 1913, it was held by the Appellate Division of the
High Court of Justice of Ontario in Wynne v. Dalby (1913), 13
DULR. 569, 29 O.L.R. 62, that the word “owner™ as used in the
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section quoted did not include an automobile manufacturing
company which had delivered to a purchaser an automobile
receiving only a part of the purchase price upon an agreement
that the title-ownership should not pass from the company unti
the balance of the price was paid in full, with the right to resum
possession at any time if default were made in paying the pu
chase money or if for any cause the vendor had reason to fee
ion of the purchase

insecure.  While the car was in the poss
and before payment the plaintiffi was injured through the neglh
gence of the driver employed by the purchaser. The plaintif)
sued the driver and subsequently added as defendants the pu
chaser and the manufacturing company. It was sought to hol:
the company liable as “owner” under the Act.  Kelly, J., p. 573
before whom the action was tried with a jury, dismissed the actio
against the company upon the ground that it was not an “owner
within the meaning of the Aect.

The legislators (he said) intended to reach the person who, having th
control and management of the motor vehicle and having an interest such a
that of a bond fide purchaser, is concerned in securing a proper driver «
operator and who should under the intention of the Act be responsible for ti
acts of the person to whom, as servant, employee or agent, he intrusts it
operation.

This decision was unanimously affirmed by the Appellate Di
sion, consisting of Meredith, ('.J.0., Magee, Hodgins, JJ.A., an
sutherland, J.  The Chief Justice, in delivering the judgunent

the court, said, p. 715:

The purpose of 8. 19 was, I think, to avoid any question being raised u
to whether a servant of the owner, who was driving a motor vehicle when t
violation of the Aet or regulation took place, was acting within the scope
his employment and to render the person having the dominion over tl
vehicle and in that sense the owner of it, answerable for any violation in tl
commission of which the vehicle was the instrument, by whomsoever it mig!
be driven, and I do not think that it ean have been intended to fix the ver
serious responsibility which the section imposes upon one who, like 1
respondent (the company), at the time the accident happened, had neither ti
possession of, nor the dominion over the vehicle, although he may have be
technieally the owner of it in the sense in which the owner of the legal ests
in land is the owner of the land.

In Cillis v. Oakley (1914), 20 D.L.R. 550, 31 O.L.R. 603
was held by Mulock, C.J.Ex., Clute and Sutherland, JJ., Ridde

and Leitch, JJ., dissenting, that =. 19 of the Ontario Act, us

then stood, did not make the owner of a car liable for the negligen!
driving of a person who had stolen the car from the owner, follov -
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ing Wynne v. Dalby, supra. All doubt was set at rest that same MAN.
vear by the legislature adding to s 19 the following words: k. B

Unless at the time of such violation the motor vehicle was in the possession
of a person not being in the employ of the owner who had stolen it from the »
owner. Crry o

In 1914 the case of Halparin v. Bulling, 20 D.1L.R. 508, 50 Can,  WINNIPEG
SR 471, was decided, affirming o decision of the Manitoha Mathers,

Bowies

CLKHB
& Court of Appeal (17 D.L.R. 150).  The defendant’s chauffeur had,
i a__" contrary to instructions, taken the defendant’s car out of a garage
tifl "‘ A where it had been placed by his master's instructions, and while
- i driving it injured the plaintiff.  Both courts held that the plain-
il . % tiff could not recover against the defendant, because at the time
7 :h‘ of the accident the chauffeur was not engaged in the performance
" } 3 of any act appertaining to the eourse of his employment.  Several
o b of the Judges of the Court of Appeal drew attention to the absence

b from the Manitoba Motor Vehicles Aet of any provision simila
th - to that in the Ontario Act affecting the hability of an owner. In
1w i the Supreme Court, Idington and Brodeur, JJ., expressed regret
’“‘ that the law compelled them to decide as they did.  And the
it | former expressed the hope that the law would be amended,

The word, “owner,” as used in the Merchant Shipping Aet,

i ": 1854, has been frequently held not to nean the registered owner
" 4 if he has parted with possession and control of the hip, but has

) been restrained fo the person who either by himself or his master

: or other authorized agent manages and controls her: Meiklereid v
da g West (1876), 1 Q.B.D. 428; Hughes v. Sutherland (1881), 7 Q.B.D
tl 1605 The Lemington (1874), 2 Asp. M.L.C. 475, 32 T.L.R. 69
o4 4 The Hopper No. 66, [1908] A.C. 126,
th It was after attention had been thus dreawn to the defect in
ig! the Manitoba law and after the term “owner” had received the
“‘.: udicial interpretation given it in Wynne v, Dalby, supra. and in
‘1l the other cases cited, that =, 63\ was added to the Motor Vehieles
e \et in April, 1915, It can searcely be doubted that the purpose
R was the same as that aseribed to the Ontario Legislature in enaet-
; g the Ontario provision, and that it was not intended that the
" word “owner” as used in our Aet should have any more com-
" prehensive meaning than the same word has in the Ontario Act.
‘m I'he object was to make it impossible for an owner to escape liability

upon: the ground upon which Halparin v. Bulling, supra, was
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decided. It was not intended to comprehend a person or cor-

poration who, though technically the owner, had “neither the

possession nor the dominion over the vehicle” nor any control
over the driver.

The defect in the law pointed out in Halparin v. Bulling is
fully covered by such a construction of the Act. It makes an
owner responsible for the “negligence or wilful act™ of the driver
who is under his control, subject to his directions, and liable to be
disciplined or dismissed for disobedience. 1f the Aet also made
liable a person who was only technically owner, but who had not
the possession of or control over the machine, who did not appoint
the driver or preseribe his duties, who had no control over him or
power to issue orders to or diseipline or dismiss him for miscon-
duet, it would have done much more than renedy the defect
pointed out in Halparin v. Bulling, and would have miposed an
almost intolerable hardship upon motor car owners

Having in mind the defeet in the law which s. 63A was intended
to ren.edy and the interpretation which had already been put upon
the term “owner” as used in similar Ontario legislation, and in
the Merchants Shipping Aet, I am of opinion that the legislature
did not intend to comprehend within the term “owner™ a person
or corporation whose relationship to the motor vehicle was that of
the eity to this motor ambulance. ’

As to the Board of Police Commissioners it is claimed that
Fogg «
his negligence and in any event they

their employee and that they are liable as a Board for
liable under the Motor
Vehicles Act as owners. On the other hand, counsel for the

Board argues that a non-suit should be entered with respect to
them because: (1) The Board is an agency of the state appointed
by the state to perform a public duty and cannot be held liable
for anything done in the discharge of such publie duty. (2) The
relation of master and servant did not subsist between the Board
and Fogg, the driver, and the principle of respondeat superior does
not apply.  (3) The Board has no property and there is no fund
out of which damages could be paid. The statute provides no
means of realizing a judgment against the Board, thus indicating
an intention that the Board should not be liable.

The Board is by statute placed in
sole charge and control of the police department of the city, the persons therein
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employed, and generally all matters connected therewith. The police force
shall consist of a chief of police and as many constables and other officers and
assistants as the Board from time to time deem necessary

to be appointed by and hold their offices at the pleasure of the
Board. The Board shall

make such regulations as they may deem expedient for the government of the
force and for preventing neglect or abuse and for rendering the force efficient
in the discharge of its duties.

The constables shall obey all lawful directions and be subject to the gov-
ernment of the chief of police and shall be charged with the special duty of
preserving the peace, preventing robberies and other felonies and misdemean-
ours and apprehending offenders and shall have generally all the powers and
privileges and be liable to all the duties and responsibilities which belong
by law to constables duly appointed.

It will be noted that the “police 1oree” consists not of con-

stables alone, but as many “other officers and assistants™ as the
Bourd deems necessary.  The contention of the plaintifi is that
Ithough the Board is not responsible for the aets of a constable
wting as a constable, it is responsible for his aets in any other
capaeity, and is of course responsible for the mwembers of the foree
who are not constables although necessary tor the efficient adminis-
tration of the whole force. It was not indicated exactly where the
lime should be drawn between aets performed as a constable and acts
perforned in another capacity.  In other words, when is a con-
stuble not a constable?  This vehiele was o putrol and ambu-
lanee combined. It is admitted that the operation of a patrol 1=
v proper part of a policerran’s duty.  Is it to be said that the

driver is acting gua policenan if he has a prisoner for a passenger

hut not so if the passenger is a person aceidentally injured on the
street? s the line to be drwan at aets which a constable alone
can legally do?  Clearly not, beeanse a great part of the work
ordinarily done by a constable could us legally be done by a person
not u constable.  For example, it has been held that a municipal
corporation is not liable for a trespass committed by police con
stubles while searching in a river for the body of a drowned person:
Gillmor v, Salt Lake City (1907), 12 L.R.A. 537 nor for negligent |y
shooting at u dog at large contrary to a by-law: Moss v. Augusta
1804), 20 8.E.R. 653; Culver v. City of Streator (1889), 130 11l
238; Gibney v. Town of Yorkton (1915), 31 W.L.R. 523; nor for
mjury due to the negligence of a constable appointed to enforce a
pound by-law while driving a cow to the pound: Givens v. City of
Paris (1893), 24 S W.R. 974 Surely if the enforcement of a hy-luw
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against dogs or cattle running at large; in searching for the body
of a drowned person, a policeman is acting qua policeman, it can
hardly be said that he was acting otherwise in conveying a person
accidentally injured on the street to an hospital.

In Winterbottom v. City of London (1901), 1 O.L.R. 549, affirmed
in appeal, 2 O.L.R. 105, it was held that the defendants were not
linble for the negligence of the driver of a horse-drawn police
patrol, The defendants in that case occupied a position simila
to, and had practically the same powers and duties and responsi-
bilities as, police commissioners under our Act. The driver in
that case was a constable who had been duly sworn as such, but
who had been assigned to the special duty of driving the patrol
just as in the case of Fogg. The argument was made in that
case that the operation of a patrol was no part of the duty of the
commissioners and the principle of Hesketh v. Toronto was invoked,
but without sueccess.

It is worthy of note that the Hesketh case, on which the plain-
tiff relied, was decided by Burton, C.J.0., Osler, Maclennan
Moss and Lister, JJ.A., and the Winterboltom case by Armow
(.J.0., Osler, Maclennan, Moss and Lister, JJ.A.

It may be, as was contended, that the commissioners were
under no legal duty to operate an ambulance: but neither can
they be compelled by any legal process that I know of to appoint
or maintain an adequate or any number of police constables noi
to equip them with truncheons or to supply the force with a police
patrol, or any of the other aids to efficiency which a well-equippe:
police force at the present day possesses. But whether the dut
was or was not imposed by law, it will not be denied that the
operation of an ambulance for the purpose for which this one wu
usedd, namely, to take from the streets to an hospital or their
hon:es persons in need of that mode of conveyance either from
aceident or sudden illness is a proper police function, and in my
opinion the Board was, in acquiring and operating this ambu-
lance, acting well within its implied authority. The taking charge
of and caring for people aceidentally injured upon the streets of
the city has always been regarded as one of the functions of the
police, and it is a duty which the police have uniformly performed
It is of great public importance that persons injured on the street-
and in need of hospital or medical or surgical aid should receive it
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s expeditiously as possible.  Formerly, the police were in the
habit of hiring a eab or of impressing a passing vehicle when
called upon to discharge that duty, but it is obvious that their
efficiency in that respeet is promoted by having placed at their
disposal a vehicle designed for the purpose. 1 think, therefore,
that the possession of an ambulance wans essential to the proper

and efficient performance by the police of an important part of

their publie duty and in driving it on the oceasion in question
Fogg was discharging his public duty as a policeman.,

It is next sought to hold the commissioners liable upon the
ground that they had sanctioned the driving of this ambulance at
i speed in excess of that allowed by law. It appears that the
chief of police from time to time issued general orders relating to
the use of patrol and ambulance vehicles. One, No. 360, dated
October 14, 1911, states the uses to which the ambulance is to be
put and the duty of chauffeurs.  Another, No. 765, dated Febru-
ary 25, 1914, said that

'he ambulance wagon may be driven in cases of great emergency, namely,
taking persons seriously injured to the hospital, at a speed of 25 miles an hour.

I'hese orders were issued by the chief of police upon his own
responsibility.  There is no evidence that they were ever laid
hefore the Board or that the Board wus aware of their existence.
Indeed, the evidence shews the contrary to be the fact.  The chief
ol police had, of course, no power to authorize a speed in excess
of that allowed by law. Those in charge of the ambulance, s
well as Fogg, on this occasion believed, and 1 think rightly, that
the case was one ol great emergency within the meaning of this
general order, but that circumstance would afford them no defence.
I'he statute makes all constables subject to the governn ent of the
chief of police and in driving at the excessive speed attained at the
time of the accident Fogg was not performing a duty imposed on
b by the Board, but was acting pursuant to the orders of the
chief of police. He was at the time under the immediate control
ol u sergeant of police, who occupied a seat beside him and to

hose orders he was bound to conform. This brings the ecase
within the principle of Stanbury v. Exeter, [1905] 2 K.B. 838,
On this ground also 1 think the Board was not liable.

But there is still another ground upon which 1 think a judg-

ment cannot be recovered against the Board. It has been created
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MAN. by the statute a bare administrative agency without property

KB assets or funds out of which any judgment recovered against it
Bowres  Could be realized, and it has no means of levying any taxes o1

T ‘."‘, g rates or of acquiring any property or creating any fund for the
FB% winsiees,  discharge of a judgment. A judgment against it would be abso
#e Mubers,  lutely futile. It could not be compelled to place a sum in it~
3 alot estimates to pay the judgment, and even if it did so, there is no
power by which the =ity could be con pelled to provide the money
A

This phase of the case is referred to in Winterbottom v. Londo

Police Commissioners, supra, at p. 555, and is made one of the

B grounds of the judgment of the Court of Appeal in Bainbridye
L1 The Postmaster-General, [1906] 1 K.B. 178. It wuas sought to
fusten liability upon the postmaster-general in his official eapacity
for the default of a subordinate of the telegraph departnient over
which he presided.  Collins, M.R., at p. 190, says:
% There is no provision in the sections of this Act, providing for any fund
) out of which damages should be paid by the postmaster-general. The revenue
£ of the country cannot be reached by an action against an official unless there
18 some provision to be found in the legislation to enable this to be done.
And Mathew, L.J.. by whom the only other judgment was deliv
R
i ered, said, at p. 194:
P Further, if the postmaster-general is to be placed in a position of liability
2 whether official or personal, some provision would have been made to protect
¢ him from charges due to the defaults of the subordinate officers of the post
3 office. There is not a provision to that effect

It is not a case of pleading poverty as a defence, as appeared

to be the case in Wheeler v. Commissioners of Public Works, [1903]

2 Ir. 202, so much relied upon by the plaintifi.  Besides, in that

case, the commissioners had a valuable property vested in them

viz., St. Stephen’s Green, Dublin, and had the right to receive

{ gifts. There are som e expressions in the judgments which would

indicate that they thought it a matter of indifference whether o1

! } not a body such as the defendants had or had not been provided

with the means of paynent. If a clear intention appeared that

~ they should be liable for damages, 1 agree that the fact that no

; S means of payment had been provided would not entitle them to

immunity. But the inference to be drawn from the absence in

the Act of any provision for payment is that it was not intended
b ¢ that there should be any liability.

As to the Motor Vehicle Aet, the legislature created the Board

of Police Commissioners without capacity to own anything, and
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it is not to be presumed that, by this Act, it was intended to com-
prehend within the term “owner” a body from whom it had with-
held the right to be an owner or to take away from it the immunity
from liability which it previously enjoyed.

It only remains to consider the case of the individual defend-
ants.  The basis of the claim against them is that (hey did some-
thing which as a Board they had no authority to do. I have
already indicated my opinion to be to the contrary. There is no
evidence that individually they did anything; all they did was as
a Board. If either individually or as a Board they had authorized
Fogg to drive this ambulance at a speed of 25 miles per hour, they
would have made themselves parties to the act. Dut they did
mot do so. The order allowing that speed was promulgated by
the chief of police on his own responsibility, not as a servant of
the commissioners or in pursuance of any authority derived from
them, but in assumwed discharge of his public duty under the
statute as the governing officer of the force. The members of the
Board are not the same from year to year. There is nothing to
shew that the individual defendants were members of the Board
when the order of February 25, 1914, was issued. The individual
defendants might have sanctioned something that was done
hefore they became members of the Board, hut
upon the plaintiff to shew that they had done so.

It is contended that they are culpable if they did not know
that such an order had been issued.  In other words, that they are

the onus was

estopped from denying knowledge of what the chief of police had
done. If the chief of police were the servant of the Board and
had issued this order within the scope of his authority as such
servant (which for reasons already given I think he was not), the
Board would probably not be heard to deny responsibility for his
act.  Whatever the relutionship between the chief of police and
the Board, there is no pretence that he was the servant of the
individual members 8o as to muke them vicariously linble. They
could only be held liable if it were shewn that they individually
associated themselves with the act complained of.  There is not a
tittle of evidence that all or any of them did anything of the kind.

I can see no ground whatever upon which any liability can
attach to the individual defendants.

For these reasons the action must be dismissed as against all
the defendants with costs if costs are asked for.

845 p.L.&. Action dismissed.
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MEDICINE HAT GRAIN Co. v. NORRIS COMMISSION Co.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
Hyndman, JJ. January, 8, 1919.

Brokers (§ I—2)—GRAIN EXCHANGE—MARGIN TRANSACTIONS—CRIMINAI
CODE, BEC. 231—SET-OFF AGAINST LEGAL TRANSACTION.

One who knowingly is a party to and acquiesces in & transaction
inhibited under s. 231 of the Criminal Code cannot set-off an amount
owing under such transaction from & member of a company against ar
amount due to such company from a legal transaction.

AprpeAL by plaintiff from the trial judgment in an action for
the balance of an account.  Reversed.

I. C. Rand, for appellant; A. H. Clarke, K.C'., and Hugh
Phillips, K.C', for respondents.

Harvey, CJ.:—In June, 1914, one Ginther and one Finlay
formed a partnership under the name of “F. M. Ginther Land
Company,” for carrying on a real estate and insurance and com-
mission agency. During that year Finlay took no active part
in the business. In the fall or winter they conceived the idea of
carrying on farming operations on a considerable scale during the
following season, for which they needed to obtain outside capital
They approached one, Yuill, who declined to advance money as an
ordinary loan, but agreed to make an advance to a partnership
in which he was to be a silent partner. In pursuance of the
arrangement an agreement was entered into between the three
parties on March 5, 1915, which declared Ginther and Finlay
to be general partners, and Yuill a speecial partner, under the
provisions of the Partnership Act, the term to commence on the
date of the agreement and end on December 1 following. The
name of the partnership was declared to be The Medicine Hat
Wheat Co. The lands on which the farming operations were to
be carried on were specified as those which Ginther had in the
meantime leased for the year 1915. Those lands comprised 5,000
acres at a rental of $10,000 with an option of another thousand
at a corresponding rental.  Provision was made for division of the
proceeds of the operations and other matters.

A certificate of the partnership was duly filed as provided
by the Partnership Ordinance. The general partners were, of
course, to have charge of the operations, and as they already had
an office for their other business, it was used as the office for the
Wheat Co. The defendants carry on business as grain com-
mission brokers at Winnipeg, and have a branch at Calgary,
which in 1914-15 was under the management of one, Roenisch.
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The plaintiffs purchased some 5 or 6,000 bushels of seed wheat

through the defendant’s Calgary office, and during the season

Roenisch kept the prospeetive crop in view with the hope of
handling the sale of it in the fall. In August he visited Medicine
Hat and saw Ginther and Finlay in the office of F. M. Ginther
Land Co., and later in the month he advised them that he thought
he could sell some August wheat at $1 a bushel. A contract of
sale was made for the sale of 10,000 bushels which quantity was
shipped on or before the last day of August. It realized more
than $1 a bushel. In September, 13,000 bushels were sold through
the defendants, but at a lower price. During October, the plain-
tiffs shipped and sold through the defendants about 35,000 bushels,
and in November between 5 and 10,000 more.

This action is for a balance of about £15,000 claimed to be
still owing in respect of the sales.

It is admitted that the amount elaimed is a balance due on the
adjustment of all the sales, hut the defendants claim that they are
entitled to hold it and set it off against amounts due them in
connection with speculations in futures by Ginther on which he
mivde many losses,

They elaim that their whole dealings were with F. M. Ginther
Land Co., and that Ginther's speculations were on behalf of the
land company and that, therefore, the right of set-off exists.
The evidence 18 most voluminous, the appeal book comprising over
2000 pages, and the argument before us lasted a week. The
larger portion of the evidence and of the argument was directed
to the question of whether the defendants were actually dealing
with the Ginther Land Co., and whether there was in fact a legal
partnership under the name of the Medicine Hat Wheat Company.
Apparently the sanme argument was pressed at the trial, for the
trial judge, MeCarthy, J., dismissed the action upon the ground
that the defendants were dealing with F. M. Ginther Land Co.
as principals, and that, therefore, they and not the plaintiffs were
the parties entitled to sue. He did not dispose of the defendant’s
claim of set-off in their favour, but, on the contrary, expressed a
doubt as to whether they could maintain it, and declared that the
dismissal of the action was to be without prejudice to any action
brought by the proper parties.

In the view I take of the case, the first thing to be determined

MepiciNg
AT
Grax Co
v
Nokgis
Commission

Co.

Harvey, CJ




.

b 3553

N e LT

e R B

Ao

-

ALTA.
8.C
MEDICINE
Hat
Gran Co,
Norris
CoMMISSION
Co

Harvey, CJ

DommvioN Law Reports. (45 D.LR.

i the validity of the defendant’s claim of set-off, because there
18 no room to doubt that as between Ginther, Finlay and Yuill
whatever interest there is in the proceeds of the grain belongs
to them in their association under the name, The Medicine Hat
Wheat Co., and before the defence was delivered they gave the
defendants particulars of the names of the persons represented by
that name. If, therefore, the defendants could not maintain
their set-off against F. M. Ginther Land Co., they have no claim
to retain any of these moneys, and the persons who are really
entitled to them would be entitled to maintain an action for and
receive them, regardless of whether they were known in any way
to the defendants.

In Beamish v. Richardson & Sons (1914), 16 D.L.R. 855, 49
Can. 8.C.R. 595, a« majority of the Supreme Court of Canada held
that the respondents in that appeal, also grain brokers of Winnipeg
as these defendants are. could not recover for losses sustained
while acting as agents for the appellant in speculating in futures
for his benefit. 8. 231 of the Criminal Code which is set up in
answer to the defendant’s elaim of se-off declares:

(The judge here cited the section.)

Now, if Ginther either on his own or on other's behalf, wus
doing what the section prohibits and the defendants were knowingly
assisting in it, it seems quite clear that the transactions were
illegal, and while the court would not assist Ginther to recover
back any moneys he had paid, on the other hand it will not assist
the defendants to recover, by action, set-off or otherwise, com-
pensation for any losses suffered by them.

It is urged that the section in question was aimed at bucket
shops, as the preamble to the original Act showed, as is pointed
out by one of the judges in the Supreme Court. That may well
be, but it by no means follows that even if all the business carried
on in bucket shops was intended to be prohibited, the same thing
was not intended to be prohibited if carried on in an office in which
other clearly legitimate business is carried on. The point, however,
is not one which is open for argument in this court. We are
bound by the judgment of the Supreme Court of Canada, an
appeal from which was refused by the Privy Council (see 50 Can.
S.C.R. p.vii), although the decision was only that of a bare majority
of the court and reversed the judgments in the courts of Manitoba,
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in which only one of 4 judges took the sur e view as the majority
there. The decision of the House of Lords in Universal Stock
Exchange v. Strachan, [1896] A.C. 166, leads to much the same
result even without the section of our Code,

It becomes necessary then to consider the facts with sufficient

detail to determine whether s. 231 applies as is contended.

In the fall of 1915, soon after the shipping of the grain com-
n enced, Ginther came to Calgary and spent most of his time here
for the purpose of looking after the selling of the grain, Finlay
on his part looking after the shipping.

As I have already indicated, about 65,000 bushels of wheat
was sold through the defendant in apparently a legitimate way,
cach ear being shipped and sold and an adjustivent made in respect
of ench. In many cases advances were made by the defendants
upon shipment and before sale, but not in all eases.  The plaintiffs
sold some of their grain otherwise than through the defendants
but it appears that the greater portion of the sales were made
through them. Sonetines the statement of adjustment of the
disposition of the proceeds of the car showed a balance due defend-
ants by reason of the advance having been too much, and some-
times a balance due plaintiffs for which in some cases a cheque was
issued, and in others credit was stated to be given to plaintiffs’
aceount.

In the meantime, Ginther had been buying and selling on
margins.  As early as September 28, he bought 30,000 bushels
of October wheat and 40,000 bushels of December wheat, and the
notice of confirmation states that:

These transactions are made subject to the rules and customs of the

exchange at the place of contract, and the right is reserved to close the trans-
actions when the margins are exhausted without giving further notice

This seems to contemplate, if not an intention, at least a
possibility that the buyer will not obtain any grain under the
contract. It is urged by counsel for the defendants that there
was a real and enforceable contract for actual wheat for every
purchase or sale that was made, but it may be observed that the
statute contemplates such contracts, and declares illegal the
making of them for the purpose of gain, without the bond fide
intention of performing them in the ordinary way.

For some time the defendants kept only one account for both
the margin transactions and the sales of the grain from the farm,
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but the transactions were not confused and settlements were
made on them separately. Generally in the beginning a profit
was made on the speculations in marging, and cheques were given
from tire to time to Ginther for the profits represented by the
differences in the prices of purchases and sales without any pre-
tence of any actual grain being received or delivered. Ginther
was not a witness at the trial, but a portion of his examination for
discovery was put in evidence by the defendants, including the
following:

Q. I believe in October a separate account was opened with you known as
the option account? A. I don’t know about that: I told them to keep the
two separate.

The evidence shows that a separate option account was opened,
and from it we find that on October 20, he had bought 169,000
bushels and sold 76,000 bushels of October wheat, 180,000 and
180,000 of November wheat, and 575,000 and 582,000 of December
wheat, thus leaving him short 7,000 bushels of October and Decem-
ber each. The transactions continued, and the amounts and
balances varied from day to day. On November 5, when practi-
cally all the grain from the farm had been shipped and a few car
loads only remained unadjusted, Ginther was 522,000 bushels
short, or, in other words, had sold that many more bushels than he
had bought. On November 12, he began selling May wheat, the
first transaction being one of 125,000 bushels, the result of which
was that his total was 415,000 bushels short. Two days later
that was increased to 439,000 bushels. There were also some
transactions in oats, which it does not seem important to consider
in detail.

On November 11, Mr. Yuill's solicitor called on Mr. Roenisch
and inquired why the plaintiffs were not receiving the proceeds
of the grain more quickly. Roenisch declined to recognise his
right to the information asked for, but told him he would give
Ginther all information. He did, however, state that Ginther was
short. About the middle of November, defendant’s Winnipeg
manager came to (algary and finding the condition of the accounts,
he proceeded forthwith to buy grain to cover Ginther's shortages,
and charged up the losses and held all balances for grain actually
sold through the defendant’s office.

Giinther’s total option transactions covered nearly 214 million

—
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bushels of wheat. It appears to me absurd to suggest that he
intended actually to receive or deliver the grain represented by the
contracts. That his purpose was gain is equally clear. His
acts were therefore in direct violation of the section of the Caode.
That Roenisch could have had any doubt of Ginther's real purpose
seems to me equally ineredible.

It is contended that the defendants were justified in supposing
that Ginther would protect all his contracts by the grain he had
at his disposal or which he could obtain.  If his transactions had
been small, one might aceept such a view, but being of the magni-
tude that they were, it seems impossible. Roenisch knew the
quantity of grain available and never could have thought that in
November Ginther could actually supply or intend to supply
over half a million bushels of wheat, or that at a later date, when
he sold 125,000 bushels of May wheat, he could have intended to
deliver the actual wheat. As Halsbury, L.J., said, in Universal
Stock Exchange v. Strachan, supra, at p. 171:

One does not adequately discuss that question (of sufficiency of the evi-
dence) by taking each part of the case by itself and dissecting the case and

disposing of this or that piece of the evidence as if it were to be looked at alone.
The whole transaction has to be looked at.

One has to consider in this case the wagnitude of the option
transactions, the adjustment of the transactions from tine to
time without any actual delivery or receipt of grain, the know-
ledge of the defendant’s manager of the condition and quantity
of the actual erop of grain, the separation of the accounts, and many
other details, and I find myself quite unable to conclude that
Roenisch could have had any doubt of Ginther's actual intentions
or that he was not actually a party to and assisting in his illegal
acts. The knowledge of Roenisch is, of course, the knowledge
of the defendants, but there is indeed one letter passing hetween
him and his head office which indicates that even the head office
manager had a pretty fair notion of the sort of business Ginther
was doing. It is dated October 23, 1915, and is addressed to
Norris Commission Co., Calgary, and from the Winnipeg manager.
On the preceding day, Ginther had sold 95,000 bushels of Novem-
ber wheat and bought 110,000 of December, and on that day he
had bought 100,000 and sold 80,000 bushels of November wheat,
and had sold 100,000 bushels of December wheat. The letter is
as follows:—
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We received several big orders from you last night and this morning and
cemmenced to get worried about these orders for fear you would not get
sufficient margins. We therefore wired you as follows: “Wire immediately
who you are making these big trades for, also what margins you are collecting.”

We then received your reply: ** Ginther trading most large orders last
four cars in advance balance 4,000,

To this we replied: “How much Ginther got open now; remember you
are playing with fire. Its fine if secure, rotten if otherwise.”

We now have your wire reading: *‘ Ginther short 65 November and Decem-
ber just got two more bladings safe as church.”

We are certainly pleased to note this account is in such good shape as it
certainly looks like an attractive one. Nevertheless, as we understand it,
Gintber has not much in the way of liquid assets back of him and we want
you to realize how serious a matter it is to handle trades of the size Ginther is
trading in unless absolutely secured all the time.

It is to be noted that the writer is not worried over the nature
of Ginther's transactions but over the financial risk the defendants
may be incorring.

I am of opinion then, for the reasons stated, that the facts
of this case bring it flatly within the decision of Beamish v. Rich-
ardson, and that, therefore, the claim by the defendants in respect
of the losses incurred by reason of Ginther's trading cannot be
maintained even against him or the Land Co., and, therefore,
certainly not against the plaintiffs.

The defendants then have no standing to question the effect
of the agreement between Ginther, Finlay and Yuill in associating
themselves under the name, The Medicine Hat Wheat Co. They
are the plaintiffs while suing under that name. They are the
persons entitled to receive the proceeds of the grain, and, there-
fore, they are entitled to judgment for the amount of the balance
unaccounted for. That amount was $15,751.27 when the action
was begun on December 15, 1915.

I would, therefore, allow the appeal with costs and direct
judgment in favour of the plaintiffs for $15,751.27 with legal
interest from December 15, 1915, and costs.

Sruarr and Beck, JJ., concurred with Harvey, C.J.

Hynopman, J.:—I concur in the result arrived at by the Chief
Justice, the case being a parallel one to Beamish v. Richardson,
16 D.L.R. 855, 49 Can. 8.C.R. 595, where a majority of the court
held that the transactions were prohibited by s. 231 of the Criminal
Code, and, therefore, illegal.

I wish to add, however, that my view is more in accordance
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with the reasons and conclusions of Duff, J., rather than the
majority judgment.
The decision, however, heing binding on this court, the appeal
should be allowed with costs.
Appeal allowed
Re VANCOUVER INCORPORATION ACT, 1900.
CHANDLER v. CITY OF VANCOUVER.

Briwsh Columbia Court of Appeal, Macdonald, C.J.A., and Martin,
McPhillips and Eberts, JJ.A. January 19, 1919.

STATUTES (§ 11 A—96)—VANCOUVER INCORPORATION AcT—CONSTRUCTION
“JupGe oF tHE SuPREME COURT”-—JUDGE ACTING A8 “PERSONA
DEBIGNATA,”

Section 127 of the Vancouver Incorporation Aet, 1900, |uu\||l|-~ |Im|
any person interested may apply to “any Judge of the \upn-mv( ourt,
and on production of certain specified evidence the judge, * after at lexst
10 days’ service on the corporation of a rule to shew cause,” may quash
the by-law for illegality. On an applieation under this section & Judge
acts persona designata and not judicially.

AppeAL by the plaintiff from the judgment and order of

Gregory, J.  Affirmed.

Robert Cassidy, K.C., for appellant; Harper, for respondent.
Macponarp, CJ A —~Pursuant to s. 127 of the said Act,

Morrison, J., on the application of the appellant, Chandler, made
an order calling upon the respondent (the City of Vancouver)
to shew cause why the said by-law should not be quashed for
illegality. The by-law is one affecting the operation of *jitneys”
in the streets of the City of Vancouver. The order was made
returnable on July 19, 1918, and on that date was moved absolute
hefore Giregory, J., who enlarged the motion, after objection taken
on behalf of the respondent to the judge's jurisdietion to deal
with the matter, but without prejudice to the said objection.
The matter came on again for argument hefore the same judge
on August 2, when the said objection was renewed, it being con-
tended on behalf of the respondent that Morrison, J., who made
the order nisi, was acting persona designata under said s. 127,
and that, therefore. no other judge had jurisdiction in relation
to it.  Gregory, J., adopted this view of the law and dismissed
the motion and set aside the order nisi, with costs to be paid by the
appellant to the respondent. From that order this appeal was
takea.

8. 127 provides that any person interested may apply to
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“any Judge of the Supreme Court,” and on production of certain
specified evidence the judge “after at least 10 days’ service on the

corporation of a rule to shew cause,” may quash the by-law fo

Re

Vascorver jllegality. There are two conflicting opinions upon the con-
INCORPORA-

-5 41 nox Acr,  struction of this section. The one expressed by Morrison, J., on
i b an application made to him, between the date of the rule nisi

; Cuasvieic and its return date, to stay proceedings under the by-law. He {
i { Ciry o held that the judge mentioned in the said section acts judicially
X} VANCOUVER. il not persona designata. 'This conflicts of course with the

: ’ Macdomald,  view held by Gregory, J., when he subsequently dealt with the i
! matter as above stated. In my opinion, this case cannot be
,l). distinguished from Doyle v. Dufferin (1892), 8 Man. L.R. 204,
; 2y The section there under construction is, so far as it affects the
b a’:} question before the court, the same as our 8. 127.  The Manitoba
.:‘\‘r section uses the words “summons or rule to shew cause,” while
i) 5 ours uses the words “rule to shew cause” only. This is a dis-

tinction without a difference.

In the argument before us much stress was laid upon this
expression “rule to shew cause.” It was contended that the
use of these words indieated that the proceedings were to be taken
in court; that a “rule to shew cause' has had for a long time «
well<defined signification in legal proceedings, and hence an
intention on the part of the legislature ought to be inferred to

make the proceeding under said s. 127 a judicial one. On the

argument 1 was much struck with the force of that contention,
because in construing statutes one has to look at the whole Act
when construing a particular section to find whether or not the

section must be modified by reference to the whole where either

of two constructions is open for adoption. It would not follow

that hecause the Supreme Court of Canada came to the conclusion,
as that court did in C.P.R. v. Little Seminary of St. Thérése (1889),
16 Can. S.C.R. 606, that on the construction of the Act there
in question the expression “judge” must be read as meaning

judge persona designata, that a like construction should be given
to the statute here in question. The use, therefore, of the words
“rule to shew cause” might have a very intimate bearing upon
the question. I find, however, that the same court in St. Hilaire
v. Lambert (1909), 42 Can. S.C.R. 264, on a motion to quash an
appeal from the Supreme Court of Alberta, had to construe words
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of similar import. The appeal was from an order made under
s. 57 of the Liquor License Ordinance in foree in that provinee
That ordinance gave power to a judge to cancel a liquor license
on an application made by “qriginating sunmons.” It was
argued that the use of the words “originating summons ™ indieated
that the legislature intended the procee lings to be judicial pro-
ceedings because an originating summons was process provided
for by the Rules of Court made under the Judicature Ordinance.
This contention, however, was not acceded to. The Chief Justice,
announeing the decision of the court, said, p. 266

The majority of the court are of opinion that this case comes within the

principle decided in C.P.R. v. Little Seminary of St. Thérése, and that we are
without jurisdletion.

There remains to consider the propriety of the order dis
missing the wotion and setting the rule nisi aside. 1t was suggested
that the proper disposition of the matter by Gregory, J., would
have been to adjourn it before Morrison, J. 1 do not agree with
this. The proceedings were wrongly taken in the Supreme
Court. It was, therefore, 1 think, the duty of Gregory, J., to
dispose of the matter before him in the only way in which, in my
opinion, he could have properly disposed of it, that is to say, by
dismissing the motion and setting the rule aside.  Had the matter
heen adjourned to be heard by Morrison, J., I think that judge
could only have dealt with the matter in the way I have suggested
He could not then have treated the proceedings as proceedings
before him persona designata.  The proceedings being in court,
and wrongly in court, the only course, in my opinion. open to the
Judge was the one he pursued.

The appeal should, therefore, be dismissed with costs,

Magrmin, J.A., allowed the appeal.

McPuinues, JA.:—1 am of the opinion that the judge
Giregory, J., arrived at the right conclusion.

Eserrs, J.A., would dismiss the appeal.

Appeal dismissed.
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Y ALTA. JANSE MITCHELL CONSTRUCTION Co. v. CITY OF CALGARY.

8¢ Alberta Supreme Court, Appellate Division, Harvey, C.J ., Stuart, Beck and
: Hyndman, JJ. January9, 1919
Conrtracts (§ V—376)—SpPECIFIED WORKS—TIME SPECIFIED POR COMPLE-
TION-——EXTRA WORK REQUESTED AND CONSENTED TO—NEW CON
TRACT—LIQUIDATED DAMAGE CLAUSE—ANNULMENT.

Where, in a contract with a corporation for the execution of certain
specified works, it is provided that the works shall be completed by «
certain day, the corporation requesting the contractor to do work out-
side the contract which um-c.«uri‘y delays the commencement of the work
comprised in the contract, and the contractor acceding to this request,
creats a contract the effect of which is to annul the clause as to liquidated
damages altogether.

[Dodd v. Churton, [1897] 1 Q.B. 562, followed See Reimer v. Rosen, 45

D.L.R. 1, annotated.)

e |

il XY Statement ArpeaL by the City of Calgary and cross appeal by plaintitf
¥ . ] p pi 3

company from a judgment of Ives, J., in an action on a contract

to do certain work.  Affirmed by an equally divided court.

: Q ' . J. Ford, for appellant; H. P. O. Savary, for respondent.
B Warvay: G4 Harvey, C.)o 1 am unable to aceept the view that, hecause
3’ the defendants requested the plaintiffs to do additional work,

i "; equivalent to about 677 of the work provided for in the contract
;4'."- they, thereby, waived, or in other words showed their intention
# to abandon, the benefit of the clause of the contract providing

for completion and for payment of damages in default. This
additional portion of sewer was either extra work within the

terms of the contract, which the city could require the contractor

e
i

to perform under the terms of the contraet, or it was not. If the

Fiew

A
o
]

former, then by the clear terms of the contract it, with all the rest
of the work, must be completed within the period specified or
such extended time as may be granted. If the latter, then the
contractor was under no obligation to perform it, and his under-
taking to do so was part of an independent contract, which he,
voluntarily, entered into, without protecting himself against the
term of the original contract. 1 cannot see why, in prineiple,
it should affect the terms of the first contract any more than
if it had been between him and some stranger to the city. In
this respect, it was not the act of the eity which eaused the delay,
but his own act in voluntarily undertaking something involving
more work. It may be that this additional work should not he
considered as an extra within the ordinary meaning of the terms
of the contract, but, 1 think, perhaps if it were important to
determine the matter definitely, it ought to he deemed an extra
because the parties to the contract apparently treated it as such,

v~ ==




4SDLR.| Dominion Law Rerorts.

and it was competent to them to put any construction they saw fit
upon the words.

In Dodd v. Churton, [1897] 1 Q.B. 562, extra work which the
owner was authorized to require had eaused delay in the con-
pletion. The question was, whether, on the proper construction
of the agreement, this extra work was required to be done within
the time set for completion. 1t was held that it was not, and
that the consequence was that the damages for non-completion,
within the tine, could not be recovered. It is apparent that the
present case does not fall within that decision which is dealing with
something clearly an extra within the meaning of the contract
and not within the period prescribed for completion, for if the
additional portion of sewer was an extra, then by the terms of
par. 13 of the contract, it is expressly provided that it is to be
completed within the time specified, and the case falls within
Jomes v. St. John's College (1870), L.R. 6 Q.B. 115, mentioned in
Dodd v. Churton, and in which it was held that, where the con-
tractor had agreed to complete the work, including extras, within
the time specified, he was bound and in default beeame liable
to the damages provided in that case, which, as in this, was »
definite sum per day during which default continued. 1 think.
therefore, the plaintiffs arve not free from the hability for damages
for non-completion within the preseribed tin e.

The trial judge was of opinion that the $25 a day provided
by the contract, was a penalty and not liquidated damages, and,
therefore, not recoverable. [ ecannot accept this view. Most
of the cases referred to us on the argamrent provide for damages
by a fixed amount per day or week in the event of default.  In the
St. John's College case the amount was €3 per day upon a contract
of £2,340 in amount, covering a period of 8 months during which
the work was to be done. There was no suggestion that it was
not proper liquidated damages. In the present case 11 months
are given for doing the work, the contract price for which is
nearly $175,000, more than 15 times the amount in that case,
though the sum specified for damages is less than twice as much.

The principles applicable to determine whether such a payment
is to be considered a penalty or as liquidated damages, have been
discussed in many cases, the latest in the House of Lords being

" Dunlop Pneumatic Tyre Co. v. New Garage and Motor Co., [1915]

AC.T79.
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In that case the Court of Appeal had held that a sum of £5
agreed to be paid upon the sale of every tire sold in violation of the
agreement, was a penalty. The House of Lords reversed this,
holding it to be liquidated damages.

I cannot see that this ease falls within any of the rules there
laid down for deciding the amount to be a penalty, but it clearly
does fall within the one Lord Dunedin, at p. 87, says is one for
guidance in determining whether it is liquidated damages. He
SAYR -

It is no obstacle to the sum stipulated being a ine pre-esti of
lamage that the q of the breach are such as to make precise pre-
estimation almost an impossibility. On the contrary, that is just the situation
when it is probable that pre-estimated damage was the true bargain between
the parties.

It is apparent that the damages for the failure to complete a

trunk sewer for the purpose of carrying off the general sewage
of the city within a time specified, could neither before, nor after,
the time be precisely estimated in money. Its measure would
more likely be in the lives or health of the citizens affected.

In my opinion, therefore, the sum of $25 a day should he
treated as liquidated damages.

The contract called for ecompletion on July 1, 1912, Although
the contractor had not notified the engineer of the cause of any
delay as contemplated by clause 11 of the contract, the engineer
did, as authorized by that clause, extend the time for 2 months.
I can see no force in the argument that, because he did not make
this extension earlier, the city is to be prejudiced or that it is
material that, in his opinion at the time when he formally gave
notice of the extension, the work could not be completed within
the time as extended. The fact of the additional work was within
the engineer's knowledge, and, perhaps, he was bound to give a
reasonable extension without notice, but if so, and if he had given
it at the time the additional work was required, 1 month would
seem to have been more than a proportionate extension. He gave,
in fact, double that, and the defendants make no contention
that there was any liability on the contractor for default in com-
pletion, until after the 1st of September, 1912,

The trial judge held that the work was completed on July 5,
1913. He finds this, as against the evidence of the engineer,
that the work was not completed then. It seems to me that the

—
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contract itself has determined the evidence upon which that fact
must be ascertained.  Par. 18 provides that :

The date of the completion of the work shall be established by the certi-
ficate of completion of the work to be given the contractor by the engineer.

The fact that this paragraph is dealing with the obligation of the
contractor to maintain the work in repair for a year after com-
pletion cannot, in my opinion, render this method of proof any
less applicable.  When the sewer is completed it is surely com-
pleted in respect to whatever obligations exist, and until then it is
not completed.

There is no suggestion that the engineer withheld his certificate
improperly, or that he was not perfectly honest in the opinion
that the work had not been completed, and his opinion of com-
pletion is the one the contract provides is to be taken

Although the engineer states that the work was not completed
to his satisfaction until October 1, 1915, when it was put into
use for the main purpose for which it was construeted, vet he did,
on January 12, 1914, give a certificate for the purpose of showing
the amount due the contractors on December 31, 1913, which
certificate is stated to be a final one and deals with all moneys
pavable under the contraet

I am of opinion that this should be treated as a certifieate of
completion, and the city does not seriously contend otherwise,

In my opinion, therefore, the period during which the damages
are pavable extends from September 1, 1912, to December 31,
1913, or 486 days.

If the certificate of the engineer is to he the determining

evidence of completion the faet that the city used part of the
sewer long before it was fully completed can have no bearing on
the case, but, in any event, I should hesitate to conclude that,
because 1 man put a load of coal in the basement of his house
under construction, he would be, thereby, estopped from denying
its completion at that stage. This sewer was a trunk sewer to
convey the general sewage, and could not be used for the main
purpose for which it was being constructed until finally com-
pleted, and it seems to me clear that the damages prescribed
are for the purpose of compelling, and are damages for default in,
the final completion.

I think the city’s appeal as to the two items for restoring
pavement and for shortage of 1715 ft. of sewer should fail.  There
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is not sufficient evidence to establish the first as something for
which the contractor was liable, and there is not sufficient evidence
to show that the 1714 ft. shortage is not a part of the main portion.

There is no need to consider the question of interest because
the damages which are payable to the city will wipe out the whole
of this balance due the plaintiffs, and there will be no interest
payable.

I would allow the ecity’s appeal, with costs, and direct that
judgment be entered for it in its counterclaim for $12,150 damages,
with costs. The amount recovered by the plaintiffs should be
set-off against this, and the city should have judgment against
the defendants by counterclaim for the balance.

For convenience of taxation I would apportion the costs
of the trial between the claim and counterclaim in equal shares.

Stuarrt, J.:—1 do not think the mere occurrence of the expres-
sion “while the works are in hanl,” in clause 7 of the contract,
should be considered as sufficient to deprive the engineer of the
right to exercise the power given him under that clause to “in-
crease . . . . the dimensions,” at the very beginning and
before any actual work had been done. It would be a much more
serious thing to alter dimensions after the work had started than
before. For the purpose of construing this clause and the power
of the engineer under it, I think the work should be treated as
having been “in hand” forthwith after the signing and delivery
of the contract. Clearly the addition of 700 ft. in the length
of the sewer was an “increase in its dimensions.” For this reason
I think the 700 ft. was an extra within the meaning of the contract.
But if I am in error in this, then I think the view of the Chief
Justice is at any rate sound. In other respects, I concur in the
opinion of the Chief Justice.

Beck, J.:—There is a counterclaim by the City of Calgary
against the plaintiff and Janse Bros. Limited, M. Janse and the
U.S. Fidelity Co.

The case was tried by Ives, J., without a jury. He gave
judgment for the plaintiff for $9,288.10 with costs and dismissed
the counterclaim without costs.

The appeal is by the City of Calgary. There is a cross-appeal
by the plaintiff company directed to the question of the date from
which and the rate at which interest should be allowed to the
plaintiff company.
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The more important questions arise under the counterclaim.
The first is one of penalty or liquidated damages for delay. The
plaintiff company entered into an agreement with the city, dated
July 31, 1911, for the construction of a main trunk sewer from the
east side of the Elbow River near 9th Avenue to a point in East
Calgary 12,000 ft. distant.

I extract some of the provisions of the contract upon the
construction and effect of which the questions raised in this appeal
turn.

Par. 2, in part:-

The work is to be commenced immediately after the contract is signed and
is to be carried on with such dispatch that the whole is rendered up complete
in first-class order not later than the 1st July, 1912.

Par. 4, in part:—

The engineer shall in all cases determine the amounts of work to be done
hereunder which are to be paid for under this contract or in connection with
said improvements, and he shall decide all questions which may arise relative to
the interpretation and execution of the contract or to said works on the part
of the contractors, and his estimates, directions and decisions shall be final and

lusive and unimpeachable for any cause.

It was provided that the obligation of the contracting company
included (par. 5, in part):
the keeping of the same in repair and in good working order necessitated
by any poor or defective work or materials or any neglect, act or omission on
the part of the contractor in failing to fulfil any of the conditions of thix
contract upon him binding until the final percentages are paid.

Par. 5, in part:—

The whole work prehended and included in this contract to be com-
pleted according to plans and specifications for the swum of $172,654, according
to the following schedule of prices: An average price of $14.32 per lineal foot for
72-inch pipe including excavation, construeting and back fill for a total length
of 12,000 ft.; an average price of $4.07 per lineal foot for manholes; an average
price of $3. per ¢. yd. for solid rock excavation in open trench; an average price
of 86 per c. yd. for solid rock excavation in tunnel. The city engineer shall
determine the amounts to be paid per foot or per cubic yard as the work
progresses provided, however, that the total amount to be paid under this con-
tract shall not exceed the said sum of $172,634.

Par. 6, in part :—

The work embraced in this contract shall be commenced on each part of
the work as the engineer may direct and the work shall be carried on continu-
ously until the final completion.

Par. 7:—

No part of the work shall be altered from that shewn on the drawings or
described in the specifications without the express sanction of the engineer, in
writing; but should it be d 1 expedient by the ineer at any time while
the works are in hand, to increase, alter, change or diminish the dimensions,

9—45 v.LR.
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quality of material, or work, or alter the situation of levels, or vary the form
of dimensions of any part of the said work, he shall have full power to do so,
and to order and direct any such increase, diminution or alteration to be made,
and that without in any way vitiating or affecting this contract; and the
tractor shall, in p dlwhordernnddlncuonluhemynwve
in writing, but not otherwise, the worl by ordered and di
and in conformity therewith, and the difference in expense occasioned by any
such increase, diminution, change or alteration so ordered and directed, shall
be added to or deducted from the t of this contract, and the engi
shall ascertain the amount of such additions or deductions, and in ascertaining
such amount the engineer shall take into account the cost price mcludm;
carriage if ,wthe tractor of any material not 'y or
in the works quent upon such i liminution, change or al
but if any extra, additional or different works be pmeeeded with or executed b)
the contractor without previous orders given in writing, no charge for the same
will be allowed.

Par. 8 provided at length that the contractor should be re-
sponsible for all defects though discovered only after completion,
and though payment has been made for the defective work and
provided that no certificate of the engineer shall annul the con-
tractor's obligation in this respect.

Par. 11 contained the usual provision for the city taking over
the work on notice in case of delay in progress, concluding with

the following:—

But in the event of delay to the works by reason of strikes or combinations
on the part of workmen employed, or by extra work, or by any act or omission
of the corporation, such additional time as may be deemed fair and reasonable
shall be allowed by the corporation, provided that the contractor notify the
engineer in writing within 24 hours of the cause of such delay otherwise he
shall have no claim.

Par. 12, bearing the caption or marginal note “penalty,”

9

upon which much argument was expended, is as follows:

The time of beginning, rate of progress and time of completion are essential
conditions of this contract; and if the contractor shall fail to complete the work
h) tlu mne speclﬁed the sum of $25 per day, for each and every day thereafter
as(| t her with all sums which the corporation may be
lmble to pay during uuch delays until such completion, shall be deducted from
the moneys payable under this contract, and the engineer’s certificate as to the
amount of this deduction shall be final. This sum shall be in addition to any
penalties otherwise specified, and shall be paid by the contractor to the
corporation, or deducted from any moneys due to the contractor in the event
of a failure to complete said work as herein agreed, and is no event as a penalty,
but to the full amount thereof, and in addition to any other damages sustained,
or the amount may be recovered from the sureties.

Par. 13, as to extra work, etc., is also important, and is as

follows:-
Itis l.|l0 nmed and understood that any extra work, changes, alterations,
ord in ion with the works, included in this contract
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or the works of said trunk sewer, or arising out of or in connection with this
contract is not to affect the condition of this contract or lengthen the delay
within which the works under this contract are to be comphted to ut on or
before July 1, 1912, but any such extra work or h

Ai Py

or shall be a8 if originally in this contract and be
completed also within said first of July, 1912, the whole subject to the provi-
sions of clause 11.
Par. 14:—
No charge shall be made by the contractor for hindrances or delays from
any cause during the pmw of any portion of the work embraced in thie
t unless as herei ioned and notice given by him as specified.

“Conditions and specifications” attached and maps and
plans on file in the engineer’s office were made part of the contract.

The attached specifications deal with the following subjects:
general, shoring, etc., pumping, protection of work, water and
sewer pipe, tunnel under C.P.R., classification, gravel 'excavation,
back filling, material for concrete, cement, sand, gravel, pro-
portions, mixing, consistency, forms, invert, placing concrete,

manholes, mwanhole covers, cleaning out, under drains, grades,
blasting, inlets to sewer, fair wage, maintenance bond. extra work,
cleaning up.

The clause as to extra work reads as follows:

It shall be at the discretion of the engineer to order special re-inforcing of
the sewer in the event of the foundation being on quick-sand or material of
unsoundness; also to order that the proportions of the ingredients of the con-
crete be varied to suit special circumstances. But if such is necessary from
circumstances other than bad material or quality of cement or bad mixing, an
allowance will be made as an extra to the contractor but the same shall be
delivered to the contractor in writing before going into effect.

By counterclaim the city clained against the plaintiff company
and its sureties, the other defendants by counterclaim £23,077.08
made up as follows:

“To hiquidated damages (rom September 1, 1912, to October 1,
1915, at 825 per day, $28,125; balance of contrict moneys
deducted therefrom, as per final estimate of accounts and certificaie
of the city engineer, between Janse Mitchell Construction Co.
and the City of Calgary, dated November 30, 1917, £5,047.92;
balance due the City of Calgary, $23,077.08."

In the course of the defence to the countercluim the con-
tracting company set up that the city itself repeatedly made
default in the performance of the covenants on its part to be
performed and neglected, and failed to pay the contracting com-
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pany moneys owing to it under the contract and (thereby?) and

8. C. by requesting and consenting to variations in the construction

Jaxse  Of the works, and by adding these to work not mentioned in the
(‘3:::_‘:‘;‘- contract, waived the completion of the work within the time
mion Co.  fixed by the contract, and that on January 12, 1914, the engineer
(7"';1 op  Of the city gave the contracting company a certificate of the final
Cavaary.  completion of the works, and subsequently on March 24, 1914,
Beok,s. issued a certificate stating that the contracting company had
completed and stating that the city had accepted the works
and certified the amount owing by the city to the contracting
company under the contract, and did not at any time prior t° the
commencement of this action certify that the city was entitled
to any deduction from the amount owing to the contracting
company by reason of the alleged delay in completion and the
defendants by counterclaim (the contracting company and its
sureties) asserted that the whole of the works was completed and
rendered up to the city in first-class condition on or about July 10,
1913.

Much argument was, as [ have said, directed to the question
whether the so-called “penalty” clause makes the $25 a day of
delay in completion a penalty or liquidated damages. In view
of the conclusion 1 draw from the conduct of the parties, it is
unnecessary for me to decide this question, for I think the entire
“penalty clause” was waived, as also the provision as to the date
of completion.

The contract, it will be remembered, is dated July 31, 1911.
The contracting company were “just getting on to the work”
when on August 9, 1911, the city engineer wrote the company
a letter as follows:

It having been decided to extend the trunk sewer to station 127, which is
700 ft. past the lower end as originally intended, you are authorized to p d
with this work. The price for same will be rated in accordance with the sched-
ule of prices to base estimates attached to your contract and the work to be
carried out in accordance with the specifications attached to that contract.

It is explained in the evidence that the line of the propose
sewer had been laid off in stations of a hundred ft. from a manhole
at the Elbow River and running eastward. Work was actually
commenced at station 127.

The schedule of prices referred to in the engineer’s letter
appears attached to the contract, and is headed * Price schedule
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to base progress monthly estimates on™’; at the foot are the words,
“Schedule of Prices. Agreed to, Jus. T. Child (engineer),
31-7-11," that is, July 31. But it is evident that the original
contract had been concluded hefore this memorandom was attached,
and although it is true that in this so-called schedule of prices
appears the item: “Tunnel excavation, lin. ft. 2,000 $14,000,"
evidently referring to the additional 700 ft., this extension was
not in contemplation of the parties as forming part of the subject-
matter of the contract at the moment of signature.

There is a dispute over the question whether this additional
700 ft. was “extra work" within that or other like terms of the
contract, and the determination of this question has an important
bearing upon some of the larger questions involved. 1 think I
have quoted all the parts of the contract which make explieit
reference to extra work.

On the construction of the contract as a whole, having regard
to quantity, situation and character of this 700 ft. with relation
to the work as originally contemplated, 1 am of opinion that this
700 ft., though of course extra work in one and a not improper
sense, was not “extra work” within the meaning of those words
as used in the contract. My reasons, briefly summarised, are as
follows:-

1. The contract throughout, except in the passages | have
quoted, refers to the work as originally contemplated and as an
entire contract for that work for a lump sum.

2. The contract price is a lump sum, notwithstanding the
reference to schedule of prices stated in the contract and in the
subsequently attached memorandum; for these sums are clearly
indicated to serve the purpose only of a basis for the monthly
progress certificates.

3. The price was obviously fixed with direct and special
reference to the length of the sewer; increase in that respect
making it impossible, but that the cost of the work would be
proportionately increased, and consequently the contract-price
increased, as of course and necessarily, calling for un extension
of time for completion, the right to an extension of tine is admitted
by the city engineer. Work of such a character, requested under
such cirecumstances by the corporation surely does not come
within the provisions of par. 11 relating to delays arising, amongst

133
ALTA.
S.C
Janse
MiTcHEL
ConsTrUC-

TioN ("o

)
Crey or
CArGany

Beck, J




134
ALTA.
8.C.
JANSE
MircHELL
ConsTruc-
niox Co.
v
Crry or
CALGARY.

Beck, 1.

DominioNn Law REPORTS. [45 D.L.R.

other things, from “extra work’ requiring amongst other things
that, in order to entitle the contracting company as of right to
additional time, it should notify the engineer in writing within 24
hours of the cause of such delay, otherwise it shall have no claim.

4. If the additional 700 ft. is not extra work within the meaning
of par. 11, this strengthens the view that on the proper inter-
pretation of par. 7, that work is not extra work within par. 7.
It may well be contended that work was not requested by the
engineer *‘while the work was in hand,” and that it does not
fairly come within the intent of the words “to increase, alter,
change, or diminish the dimensions quality of material or work
or alteration of levels or vary the form of dimensions of any part
of the work.” The word dimensions in relation to such a work
as a long sewer seems to lead the mind primarily to the idea
of an increase in the height or breadth of the sewer rather than
to a substantial increase in its length.

5. The attached specifications being part of the contract must,
like every other part, be looked at to assist in the interpretation
of any particular word or expression. The paragraph of the
specifications (quoted) under the heading “Extra work,” evi-
dently does not contemplate any increase in the “dimensions”
of length.

There are nuirerous decisions, the majority of which are to be
found noted in Hudson on Building Contracts, 4th ed., illus-
trating the distinetion between extras within and extras without
the terms of the contract:

Extras may either be of a character contemplated by the contract and
therefore within the conditions of the contract relating to the power of ordering
them, or, on the other hand, may be outside the contract so as not to come
within the extra clause at all. (Hudson, p. 435).

‘What are extras to the contract, as distinguished from works independent
of the contract, depend upon the nature of the work and the terms of the
contract (Ib. 436).

If the work is outside the contract (1) the terms of the contract such as
conditions as to written orders, forfeiture, valuation and certificate by the
architect, do not apply to the work; and (2) the basis for calculating the price
to be puid for the work is a fair value in the opinion of a jury or an arbitrator
and not of the certifier or valuer under the contract (Ib. 437).

To come now to the effect upon the clause providing for
the payment of “liquidated damages’ in the event of the work not
l'eing completed by a named date:—
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Any failure by the building owner to allow the contractor the whole
contract time within which to execute the works will put an end to the con-
tractor’s obligation to complete by the contract date, and relieve him of any
obligation to pay the liquidated damages provided by the contract (Hudson,
p. 521).

that is, . contractor’s obligation will be to complete within «
reasonable time and in default of his doing so to pay, not the
“liquidated damages,” but such damages as the building owner
proves he has sustained by reason of the unnecessary deluy.
See Thornhill-Neats (1860), 8 C.B.N.S. 831; 141 E.R. 1392; Kers
Engine Co. v. French River Tug Co. (1804), 21 A.R. 160, affirmed
(1895), 24 Can. S.C.R. 703.

Liquidated damages stipulated for at a rate for each day or
week of delay in completing the works, must begin to run from
some definite date. It follows, therefore, that if there is no date
in the contract, or if the date in the contract has for some reason
ceased to be the proper date for the completion of the works, e.g.,
froro failure of the building owner to allow the builder the contract
time for the execution of the works, and there is no provision in the
contract under which the date can be substituted (e.g., an exten-
sion of time clause giving power to extend the time for the kind
of delay which has been caused by the building owner), and there
is, therefore, no date from which liquidated damages can le
caleulated, all right to recover liquidated damages is gone (16, 523).

In Dodd v. Churton, [1897] 1 Q.B. 562, the head note is as follows:

Where in & contract for the execution of specified works it is provided that
the works shall be completed by a certain day, and, in default of such comple-
tion, the contractor shall be liable to pay liquidated damages, and there is also
a provision that other work may be ordered by way of addition to the contract,
and additional work is ordered which necessarily delays the completion of the
works, the contractor is exonerated from liability to pay the liquidated
damages, unless by the terms of the contract he has agreed that, whatever
additional work may be ordered he will nevertheless complete the works within
the time originally limited.

The corporation requesting the contractor to do work outside
the contract which necessarily delayed the commencement of the
work comprised in the contract, and the contractor acceding to
this request, to my mind created a contract, the effect of which
was to annul the clause as to liquidated damages altogether and
constituted a stronger case in that sense than the case in the
decision to which I just referred.

My conclusion, therefore, is: (1) that the 700 ft. addition to
sewer was not “extra work” within the meaning of the contract,
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’ but work quite outside it; and (2) that the arrangement for the
8.C.

mwaking of this 700 ft. addition annulled the “liquidated damages’’

S cluvse; this view being much fortified by the fact that the addition
x::f:&'; was conten plated by the parties to be done, as in fact it was
mox Co.  before the conn encement of the work comprised in the contract.
Cure op  Had this additional work been wholly unconnected with the
"A_M_‘:'"» original work, had it Leen an entirely independent work, it might

Beck,J.  perhaps have been rightly argued that the contructor must be
taken to have undertaken the new work without any reference
at all to the original work and, therefore, that the liquidated
damages clause would be unaffected, but where, as here, the new
work necessurily interfered with the performance of the original
contract it must, in my opinion, in accordance with the principles
established by a long line of English and colonial decisions, be
taken to have the effect of annulling that clause. The evidence
being to the effect that not only was it not intended and under-
stood hy hoth parties that, notwithstanding the additional 700,
the whole sewer was to be completed within the time originally
fixed, but that the contrary was intended and understood between
them.

There is another ground upon which the waiver of the liqui-
dated damages clause might, in my opinion, well have been
rested. It is probably not sufficiently pointed to as a matter of
pleading. but it appears quite clearly in the evidence, and there
seen's no reason to suppose that any evidence in answer could
have been produced.

Pefore the completion of the sewer—which, as I pointed out,
wus conmenced at its lower extremity-—the city caused a number
of latteral sewers to be connected with this main sewer, and thus
to a considerable partial extent utilized it for the very purpose
for which it was constructed. It seems to me to be quite a matter
of course that the liquidated damages, being the damages estimated
in advance for failure to complete, the situation obviously contem-
plated was that the sewer would not be used at all until final com-
pletion, and that, therefore, the liquidated damages were fixed to
meet the case only of failure to complete so as to permit of the sewer
being used for the purpose for which it was constructed, and to
cover a loss from inability (whether from absence of right or physical
inability to do #0) to use the sewer as a completed work. The
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liquidated damages are not severable. The city might have
declined to make use of the sewer partially and have insisted upon
exacting the full amount of liquidated damages for delay until
ultimate substantial completion. 1If it chose to make use of the
sewer before completion it was getting in part that for which the
liquidated damages represented damages on the supposition that
it was getting no use whatever of the sewer.

In a case decided by myself, Watts v. McLeay (1911), 19 W.1L.R
016, at p. 929, 1 said:

I hold as a matter of law, that, once the owner has seen fit to take posses-
sion of a building, although this may have no bearing on the question of comple-
tion or nnn-compleuon of the building, it prevents the owner from claiming
so-called liquid d for letion. The owner may, if he sees
fit, decllne to take possession, or, in ulher words to take the benefit of the
building in an unfinished condition and insist upon the payment of liquidated
demages until the perfect (substantial) completion of the building; but, if
the owner chooses to take possession it must be looked upon as an election to
make use of the building to such an extent as it can then be made use of in
substitution for the payment of the liquidated damages,
leaving, of course, the owner at liberty to prove his actual damage
arising from failure to complete within the stated time or within
a reasonable time according to the circumstances. This view
seer:s to be inconsistent with the decision in a Nova Scotia case,
Horton v. Tobin (1887), 20 M.S.R. 169, in which the Court was
divided. 1 nevertheless adhere to the view I have expressed.

The date of the completion of the sewer is another question
to be dealt with. The trial judge found the date of completion
to be July 5, 1913, The city contends that the true date is October

, 1915,

In the case to which 1 have already referred Watts v. McLeay.
supra, I said as to completion, p. 920:-

It seems to me that the question of pletion or letion, in any
particular case, must depend upon the term of the contract and the facts and
circumstances of the particular case; and that, where there is honesty and a
bond fide intention to complete the contract, there is completion if the contract
is completed in all essential and material respects and there exist only slight
imperfections in the work or slight deviations from the specifications which
can be easily cured and corrected at an expense trifling as compared with the
amount of the contract price; in other words, completion with such trifling
imperfections or omissions if not wilfully made, is completion in the sense
contemplated by such contracts as these; and, so far as the rights of the
contractor depend only upon the question of completion he would, in such
cases, be entitled to recover.

This view has been confirmed by the later decision of the English
Court of Appeal in H. Dakin & Co. v. Lee, [1916] 1 K.B. 566.
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Upon the question of substantial completion the right to
hold back a certain precentage of the contract price is an important
consideration, as I indicated in the former case cited.

There is a certificate of the city engineer headed “Progress
estimate as per contract, subject to final verification.” The
estimate is stated to cover the period from June 5 to July 4, 1913,
An examination of this certificate in the light of the evidence
shows both that it does not purport to be a final certificate, and also
that the work was not substantially completed on that date. The
next certificate is dated January 12, 1914, and purports to be an
estimate up to December 31, 1913, and to be a “final”" estimate.
The contract does not make the certificate of the architect a
condition precedent to recovery. Although this certificate was
not actually issued until January, 1914, the evidence in my
opinion, shows that the sewer was substantially completed soon
after the certificate of July, 1913—I think the correct date is
July 13. In this connection it is important to note that the
contractor undertook the obligation to keep the sewer in good
repair and maintain in a state of efficiency for 1 year after the
completion of the whole works, and that in a work of such a
character, deficiencies, such as leakage of water from the outside -
the bottom and the sides—into the tunnel from accidental defects
in construction might very easily, as in fact they did, disclose
themselves immediately after the substantial completion of the
sewer. Furthermore, the clause as to the terms of payvment after
providing for the retention of 209, for 33 days provided for the
retention of 577, for 1 year to be applied in payment of the expense
of repairing and maintaining the works or doing any unfinished
work.

I would, therefore, find the date of final substantial completion
vas July 13, 1913, and hold that interest ought to be allowed from
the 16th of the following month, inasmuch as the city was entitled
to retain 209, of the estimate for 33 days after completion and
other adjustments also might occupy some time. As to the rate
of interest it is as much in our discretion as in that of the trial
judge. There can be little question but that the plaintiff, during
the period of the transaction in question and doubtless ever since,
would have to pay to a bank interest equivalent to 8%. I would,
therefore, allow interest at that rate.
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Strictly speaking, the city in a properly framed counterclaim
would be entitled to claim damages for some portion of the delay
in completion from July 31, 1912, to July 13, 1913, but counse!
for the city admits in his factum, quite rightly it would seem,
that to prove actual damages suffered woul l, owing to the circum-
stances, the nature and class of the work, be almost impossible.
So that it seems to me no reference should be made to ascertain
any possible actual damages, no evidence of any damage being
before us.

There is an item of $¢

49 which the ecity claims should
be charged against the plaintiffi.  This was for repair of pavement
on n street under which the sewer was constructed.  There is
practically no evidence produced by the city in support of this
claim. Janse admits that conditions arose making it obligatory
on his company to repair, but he says the company did repair in
1912 when the repair first became evident, and that when the city
engineer again in 1913 called attention to the need of further
repair the city did the necessary repairs and presented a bill which
in fact has been charged agoninst the company. The claim of
$095.49 appears to he for work at the same locality done in 1914.
It is quite clear that it covers much work going much bevond mere
repair and far wore than the plaintiff company was ever at any
time liable to do.  The trial judge lisallowed the item. 1 thnk
his findings should stand.

The other iten s, made the subject-matter of appeal, were
dealt with during the argument.

The trial judge, alter dealing with various items of the plain-
tiff company’s claim, allowed him items which made a ‘otal
of approximately £0,000, but I am not quite sure of the exact sum,
for the formal judgment included the interest upon it from January
12, 1914, except upon 59 of it which the city was entitled to
retnia under the maintenance clause for 1 year from, the trial
judge put it, July 3, 1913. The exact amount of principal can
easily ¢ ascertained. Upon that sum I would allow interest at
8¢, per annum from August 16, 1913, less interest for 1 year
of 5%, of the prineipal.

With thiy variation I would affirm the judgment of the trial
judge, and this means dismissing the appeal of the city and al-
lowing the defenant’s motion hy way of eross-appeal.
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The pluintiff company should have its costs of the appeals.
Hyxpman, J., concurred with Beck, J.
Appeal dismissed by an equally divided Court.

A. J. REACH Co. v. CROSLAND.
(Annotated).

Ontario Supreme Court, Ayrrllalc Division, Meredith, C.J.0., Maclaren,
Magee, Hodgins, and Ferguson, JJ.A. Oclober 22, 1918.

Fasements (§ IV—45) ~Rigur oF way—Tax-saLe—Errecr.

A right of way appurtenant is extinguished upon a sale and conveysnce
of the servient tenement for arrears of taxes, Confirmation of the sale
and validation thereof by statute has the effect of curing any defect in
the method of assessment.

Taxes (§ 1 E—45)—Riour oF way—* Lanp.”

A right of way appurtenant is not assessable ns u separate interest in
land, nor covered by an of the domi ;b s
included in the “land™ itself upon an assessment of the servient tenement.

Arrean by defendants from the judgment of Mulock, C.J.Ex.,
in favour of plaintifis, in an action for a declaration that the
defendants were not entitled to a right of way over a strip of land
owned by the plaintiffs, being the southerly 10 feet of the plain-
tifis’ lot fronting on Maedonald avenue, in the city of Toronto,
and for further relief. The defendants were the owners of land
fronting on the north side of Rideau avenue, which intersects
Maedonald avenue; the defendants’ land extending northward to
the southerly limit of the plaintifis’ land. The strip extended
easterly from Macdonald avenue to the defendants’ land. Affirmed.

The following is the judgment appealed from:—

Murock, C.J.Ex.:—The plaintiff company are the owners of
certain lands situate on the east side of Macdonald avenue, in the
city of Toronto, a street intersected by Rideau avenue, and the
defendant Elizabeth Crosland owns certain other lands situate on
the north side of Rideau avenue and extending northward to the
southerly limit of the plaintifis’ land. She and her husband, the
other defendant, claim to be entitled by preseription to a right of
way, between Elizabeth Crosland’s land and Macdonald avenue,
over u certain strip of land owned by the plaintiffs, being the
southerly 10 feet of their land and extending easterly from Mac-
donald avenue to the defendants’ land.

The plaintiffs contend that the defendants are not so entitled,
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and ask for a declaration to that effect and for further relief.
Amongst other things, the plaintiffs allege that the strip of land
over which the defendants elaim such right was sold for arrears of
taxes and purchased by the Municipality of the City of Toronto
on the 24th April, 1901; that, by a tax-deed bearing date the
18t October, 1902, the Mayor and Treasurer of the City of Toronto
sold and conveyed the said strip to the said eity corporation; and
that the effect of the sale and conveyance was to extinguish what-
ever right of way over the strip of land the defendants may have
possessed.

The defendants’ counsel argued that the alleged easement was
not assessable for taxes; and that, by the tax-deed, the city
corporation acquired the land subject to the defendants’ right of
way. Assuming that, at the time of the tax-sale, the defendants
were entitled to a right of way appurtenant to their lands over the
10-foot strip, the question is, whether it was extinguished by the
tax-sale and conveyance to the city corporation.

The statute (an Act respecting the City of Toronto) 3 Edw. VII.
c. 86, 8. 8, declares that “all sales of land within the said city, up
to and including the one held in the year 1902, and purporting to
be made for arrears of taxes in respect of the lands so sold are
hereby validated and confirmed, notwithstanding any irregularity
in the assessment,” ete.

The statute (an Act respecting the City of Toronto) 7 Edw. VII.
. 95, 8.9, declares that “all sales of lands within the Municipality
of the City of Toronto, made prior to the 31st day of December,
1904, purporting to he made by the corporation of the said city for
arrears of taxes in respeet of lands so sold are hereby validated and
confirmed, and all deeds of lunds so sold executed by the mavor
and treasurer and clerk of the said corporation purporting to con-
vey the said lands so sold to the purchaser thereof or his assigns,
or to the said corporation, shall have the effect of vesting the lands
s0 sold and conveyed and the same are hereby vested in the pur-
chaser or his assigns, and his and their heirs and assigns, or in the
corporation and its assigns, as the case may be, in fee simple, free
and clear of and from all right, title and interest whatsoever of the
owners thereof at the time of such sale or their assigns and of all
charges and encumbrances thereon except taxes accrued after
those for non-payment whereof the said lands were sold.”
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At the sale of land for taxes in 1901, the strip of land in ques-
tion was purchased by the Corporation of the City of Toronto;
and the mayor and treasurer of the said city, by deed bearing
date the 1st October, 1902, did “grant, bargain and sell unto the
Corporation of the City of Toronto, its successors and assigns,"”
the strip of land in question.

By deed bearing date the 15th June, 1909, made in pursuance
of the Act respecting Short Forms of Conveyances, the Corporation
of the City of Toronto, in consideration of $225, did grant unto
one John G. Kent, in fee simple, the strip in question; and the
plaintiffs derived title thereto through a subsequent purchaser
from the said John Gi. Kent. Thus the plaintiffs are now entitled
to whatever passed to the Corporation of the City of Toronto by
the deed of the 1st October, 1902, or to John (i. Kent by the
deed to him of the 15th June, 1909.

The Assessment Act in force at the time of the tax sale and
conveyance was R.S.0. 1897, ¢. 224; and s. 7 enacts that, sub-
ject to certain exemptions enumerated therein, all property in the
province shall be liable to taxation. A right of way appurtenant
is not one of the exemptions, and therefore is an interest in land
not entitled to escape taxation, and must be assessed as a separate
interest in land or be included in the assessment of land.  What-
ever is assessable under the provisions of the Assessment Act is
salable for arrears of taxes; but a right of way appurtenant can-
not be transferred by tax-deed apart from the dominant tenement.
It exists solely for the benefit of the dominant tenement, and
apart therefrom has no existence. Thus, not being salable as a
separate interest, it is not as such assessable. Nor is it covered
by an assessment of the dominant tenement. By s, 149 of the
Assessment Act, taxes are made a special lien on the land taxed,
not on any other land. A right of way appurtenant is not physi-
cally part of the dominant tenement, but an easement which pro-
ceeds out of other land. The taxes in respect of the dominant
tenement do not become a lien on the servient tenement or any
interest therein. Therefore, assessment of the dominant tenement
does not constitute assessment also of an easement appurtenant
thereto.

There remains but one other possible means, for taxation pur-
poses, of reaching such an interest in land, namely, by assessment
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of the servient tenement; and, in my opinion, the assessment of
the servient tenement creates a charge on every interest in the
land itself. Clause 8 of 5. 2 of the Municipal Act, R.8.0. 1897,
¢, 223, thus defines “land™: “‘Land,’ ‘Lands,’” ‘Real Estate,’
‘Real Property,” shall include lands, tenements and heredita-
ments, and any interest or estate therein, or right or easement
affecting the same.”

In Tomlinson v. Hill (1855), 5 Gr. 231, the plaintiff sought to
establish a claim for dower in lands acquired by the defendant
through a sale and conveyance for taxes. In dismissing the claim,
the late Chancellor Blake said: “The only question is, whether
the conveyance so executed is a bar to the plaintifi’s elaim. It is
quite clear, I think, that the land tax is made a charge upon the
property itself, to the payment of which all persons having any
interest in the land are bound to look; and it follows that a con-
vevance by the sheriff in pursuance of a sale for arrears of taxes
operates as an extinguishment of every claim upon the land and
confers a perfect title under the Act of Parliament.”

In Soper v. City of Windsor (1914), 22 D.L.R. 478, 32 O.L.R.
352, Tomlinson v. Hill was considered and approved, and the
reasoning in that case was considered us not confined to a were
claim for dower, but as applicable to every elaim for any interest
in the land sold for taxes.

In Re Hunt and Bell (1915), 24 D.L.R. 590, 34 O.L.R. 256,
land was conveyed to a purchaser by deed which contained coven-
ants by the purchaser to observe certain building restrictions.
Subsequently the land was sold for taxes, and the question was,
whether the convevance for arrears of taxes extinguished the
covenant.  Garrow, J.A., in delivering the judgment of the Court,
said: “ My opinion is, that the sale and conveyance for taxes had
the effect of conveying to the purchaser the land free from any
claim under the covenant ;. and he quotes with approval Tomlin-
som v. Hill.

Applying the reasoning of these cases to the present one, I am
of opinion that the taxes assessed against the strip of land in
question became a charge upon that land and every interest in it,
including any right of way to which the defendants may have heen
entitled; and that the sale and conveyance of the strip of land for
taxes extinguished that right.

A. J. Reacu
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Having reached this conclusion, it is ry for me to
consider whether the defendants had acquired the right of way
claimed.

For these reasons, 1 think the plaintiffs are entitled to the
relief claimed.,

J. H. Cooke for appellants; (. W. Morley, for respondents.

The judgment of the court was delivered (orally) by

Mereprry, (1.J.0.:—Mr. Cooke has argued this case very
fairly, and presented it from every aspect favourable to his client.
but we do not see that there is any reason for disturbing the judg-
ment that was pronounced by the Chief Justice of the Exehequer.

It may be that Mr. Cooke is right, and that the proper way
to assess is to assess the dominant tenement for the added value
given to it by the right to the easement which appertains to it.
and that the owner of the soil over which the easement exists
should be assessed for a sum less by what has been assessed in
respect of the dominant tenement. Assuming that, the difficulty
here is that that course has not been followed; the land itself has
been d, that t has been confirmed, and there is o
provision in the statute making it binding notwithstanding that
no notice of the assessment has been given to the parties affected.
Then, in addition to that, an Act has been passed declaring the
sale and conveyance made in pursuance of it to be valid.* This is
fatal to the appellants’ case, and the appeal must be dismissed.

Appeal dismissed.

*See the Ontario statutes 3 Edw. VII. ¢. 86, 8. 8, and 7 Edw. VII. ¢. 95,
&. 9, referred to in the judgment of MuLock, C.J. Ex.

ANNOTATION
The Easement of Way, How Arising or Lost.

Ordinarily a right of way is a mere personal license: Naegele v. Oke (1916),
31 D.L.R. 501, 37 O.L.R. 61. In order that there may be a true easement it
is necessary that there should be a dominant and a servient tenement, and that
the t should be 1 with, and for the enjoyment of, the dominant
tenement: Rangeley v. Midland R. Co. (1868), 3 Ch. App. 310. Where an
easement is claimed by prescription, the owner of the dominant tenement in
substance admits that the property of the servient tenement is in another, and
v.hM the right claimed is being asserted over the property of another; and

fore where the claimant to the t has heen asserting title to the
property over which he claims the t, and ises rights of o hi
thereon as his own property, he cannot claim an easement in respect of the
exercise of such rights: Att'y-Gen'l of 8. Nigeria v. Holt, [1915] A.C. 509 at 617,
618; Lyell v. Hothfield, [1914] 3 K.B. 011.
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An incorporeal right cannot be appurtenant to an incorporeal right. It
18 said that there are exeeptions to this rule. and that there is nothing incongru-
ous in the owner of a several fishery, which is an incorporeal hereditanent,
having a right of way over the land adjoining for the purpose of exercising his
right : Hanbury v. Jenkins, [1901] 2 Ch. 401, See Armour on Real Property,
p. 20.

A right of way “appurtenant” must be appurtenant to some particulsr
parcel of land, and ghould refer in the grant to the dominant tenement: Miller
v. Tipling (1918), 43 D.L.R. 469, 43 O.L.R. 58

A way in the rear of & house held to be included amongst **eascments or
privileges appertaining’” to the land and to pass as such: Enmis v. Bell
1918), 40 D.LLR. 3, 52 \ LR. 31.

The general words “ways, rights, privileges and appurtenances,” in
deeds of land. do not include the inehoate enjoyment of @ preseriptive right of
way until the statutory period has run: MelLean v. Melee (1017), 33 D.LR
128, 50 N.S.R. 536,

A right of way will not pass by implication as appurtenant to land under
the general words of “ways, easements and appurtenances’ where the strip
over which the way is claimed had not been in use as o way de facto to the land
conveyed: Peters v. Sinclair (P.C) (1914), 18 DR, 754, affirming (19013),
13 D.L.R. 468, 48 Can, B.C.R. 57

A way of neeessity does not arise merely to afford gr
aceess; nor will it, in the circunstances, pass as an “appurtenant’ on the
principle of non-derogation from the grant: Fullerton v. Randall (1918, 44
D.LR

An agreement by an owner of land granting a privilege, to an adjoining

ter convenienee of

356,

owner, for a term of years, to draw water from a spring on his land, is & personal
license by the grantor, not an ement, and does not run with the land:
Naegele v, Oke (1916), 31 D.L.R. 501, 37 O.1L.R. 61.

A conveyanee of land for mining purposes does not confer upon the grantee
the right to earry on the exeavations in derogation of a right to a passageway
for cattle reserved in the deed: Canada Coment Co. v. Fitzgerald (1916), 20
D.LR. 703, 53 Can. 8.C.R. 263.

A right to go on abutting land to draw water from a well there situate nay
be the subject of an easement ereated by a partition agreement and evideneed
by indieating the well and path to same running from the house on the adjoin-
ing lands on the plan aceompanying the partition deeds; and such easersent
will be binding on parties subsequently acquiring the parcel on which the well
is gituate with notice of such plan and partition agreement : Publicover v. Power
(1914), 20 D.L.R. 310.

Where adjoining owners cor
wall plan, and one is given a pass:
ing door through the party wall, a valid easement is thereby ereated
independently of any grant or de to the stairways and passageways neces-
sury for the proper use of his building, and it is co-extensive with and as durable
a8 the easement of the partyv-wall: Smith v. Curry (1917) 36 D.LR. 400;
42 D.LR. ¢

An easement by |||'(‘.-«'I'l|i|inn Inoaoway, not appurtenant nor essenti I 1o
the beneficial enjoyment of a dominant tencment, can be acquired only by an
uninterrupted use for the full period of twenty years: Salter v. Everson (1913,
11 D.L.R. 832,

struet their buildings according 1o a purty-
geway to his building by means of a com-

10—45 p.La.
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The doetrine of lost grant as applied to easements was not superseded by
the Limitations Act (R.8.0. 1914, ¢. 75, and previous Acts), but before it can
be applied there must be affirmative proof that a burden was imposed on the
servient tenerent of the right elaimed; the evidence of user sufficient 1o raise
the presumption of a lost modern grant depends upon the circumstances of
each purtieular case and where established non-user not amounting to shandon-
ment does not destroy it: Walson v. Jackson (1914), 19 D.L.R. 733, 31 O.L.R.
481, referring to Tbury v. Silva (1890), 45 Ch.D. 98, and Re Cockburn,

16), 27 O.R. 450.

An easemnent by way of lost grant may be acquired by long user of a high-
way for earrying a stream neross it for milling purposes, though the right could
not be sustained s a preseription at common law, or under the Limitations
Act (RB.O. 1914, ¢. 75, 8. 34), for want of continuity of user: Abell v. Village
of Woodbridge (1917), 37 D.L.R. 352, 39 O.L.R. 382. This decision was
reversed by the Appellate Division, Middleton, J., dissenting: see 15 O.W.N
363,

It has been decided that the Statute of Limitations does not apply to
cusements: Mykel v. Doyle, 45 U.CQ.B. 65 (followed in Thde v. Starr (1909),
19 O.L.R. 471, 21 O.L.R. 407); McKay v. Bruce (1801), 20 O.R. 700; Bell v
Golding (1896), 23 A.R. (Ont.) 485 at p. 489. Consequently, there is no bar
under the statute for not bringing an action to prevent disturbance of the right
But an easement may be extinguished or abandoned.  And it is a question of
fact in each ease whether there has been an intention to abandon, and an
abandonment of, the right.

Mere non-user is not of itsell an abandonmment, but is evidence with
reference to an abandonment: Jones v. Township of Tuckersmith (1915),
23 DLR. 569, 33 O.LR. 634 (reversed by Supreme Court of Canada:
See memo 12 OOW.N. 368, 13 O.OW.N. 383); Publicover v. Power, 20
D.L.R. 310, referring to Ward v. Ward, 7 Ex. 838; James v. Stevenson, [1893]
AC, 162 at p. 168, And so where there was continuous non-user and non-
cluim of a right of way accompanied by adverse obstruetion by the ereetion
of buildings upon the land over which the right was alleged to exist for eleven
vears, it was held that the owner of the dominant tenement had abandoned
his right : Bell v. Golding, supra. Whether the aets done are done by the owner
of the servient tenement acquieseed in by the owner of the dominant tenement,
or by the owner of the dominant tenement himself, makes no difference. The
ahandonr ont may be presumed in either case if the facts are sufficient : Bell v.
Golding, supra. And the owner of the dominant tenement may so use it a8 to
prevent him from successfully maintaining an action to assert his right, in
whieh case the servient tenement is discharged from the burden of the ease-
ment: Anderson v. Connelly, 22 T.1.R. 743.

An easement may also, of course, be released by conveyance.  And if the
dominant tenement is mortgaged, the mortgagor may release the right as far
as he and those elaiming under him are concerned, but the right will still subsist
in the mortgagee. On payment of the mortgage and reconveyance of the land
the right of the mortgagee disappears, and the easement is completely
extinguished: Poulton v. Moore, [1915] 1 K.B. 400. See Armour on Real
Property, p. 530.

An easement of way ceases upon the union and servient tenements:
Blackadar v. Hart (1917), 35 D.L.R. 489; Rosaire v. Grand Trunk R. Co.
(1912), 42Que. 8.C. 517.  An easement ulso comes to an end when the purposes
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for which it has heen acquired or the means by which it is excerised becon
unlawful: Wilson v. Smith (1915), 22 D.L.R. 909

The faet that a highway intervenes between the dominant and the servient
estate is not a bar to the existence of g vight of way as an easement © Petipas v
Myette (1913, 11 D.LR. NS, 47 NS.R. 270

No sueh unity of possession is ereated by a lease of o dominant estate to
the owner of a servient estate as to render = 36 of the Limitations Aet, 10 Edw
VIL e. 34 (Ont.), applicable to an action by the dominant owner to establish
Lus right to use apreseriptive right of way. the use of which he reserved in such
lease: Thomson v. Marwell (1912), 3 D.L.R. 661

I'lie owner of the servient tenement of a servitude of passage liberates it
by the extinetive preseription resulting from his possession for thirty vears
with no use of the right by the owners of the dominant tencment : Ilurmlm v
Pepin (1912), 42 Que. X.C° 1 Goldstein v. Allard (1912), 42 Que. 8.C

Re HOMAN AND CITY OF TORONTO.
Ontario Supreme Courl, Mevedith, C.J.C.P. October 19, 1918

Muesicear corroraTions (8 11 A-300- Powers " Cuariramr” s
Carnonic army purs—Henaer

The powers conferred on munieipal corporations by s 395 (5 of the
Municipal Act (RSO, 1014 ¢, 1 to grant “aid 1o any charitable
mstitution or out-of<door relief to the resident poor,” does not extend to
a grant for the purpose of ereating army huts to serve as chapels for
Catholie soldiers and to supply the latter with their devotional aids, the
huts also to serve as reereation places for all soldiers; x resolution pur-
porting the granting of such aid s therefore wltra vires.  Nor hag o muni-
cipal couneil the power (o require or authorize the raising of funds in one
year to be paid out or expended in the next or future years

Moriox by Albert William Homan for an order quashing a
resolution of the Municipal Couneil of the City of Toronto, author-
ising payment out of the municipal funds of a sum of £15,000 to
a company incorporated under the Canadian Companies Act,
under the name of “Catholic Army Huts,”" for the purpose of
erecting, cquipping, and conducting “‘Catholic Army Huts for
Canadian soldicrs, which shall s

rve the twofold purpose of chapels
for Catholie goldiers and reereation huts for all soldicrs, irrespect-
ive of ereed, and to supply Catholie chaplains in the Canadian
Overseas Torees and in the Canadian Militia - with  rosaries,
medals, prayer-books, and similar devotional aids for distri-
bution to Catholic soldiers.’

T. R. Ferguson, for the applicant.

Irving S. Fairty, for the city corporation.

Mereprta, C.J.C.P.:—TFurther consideration of the question
involved in this matter has failed to enable me to discover any
means by which the gift in question in it can be upheld; and also
failed to enable the respondents to give any substantial answer

Granted.

Annotation,

Statement,

Meradith,
cicre
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to the objection to the gift suggested upon the argument of
the ease,

It must therefore be adjudged, for the reasons given during
the argument, that the gift is invalid because it was not within
the power of the municipal body, which nade it, to make it.

It was so wllra vires, in the first place, because the council of
the year 1918 had no powerto require, or suthorise, the raising of
the money, and payment of it, in the year 1919; and according to
the terms of the gift it could be “‘ruised in the taxes of 1919,
and necessarily could be paid out of moneys so raised only.

For obvious reasons, the municipal council of each year is re-
quired, speaking generally, to live within its means—that is, is
so required by law, whatever may happen in fact. It cannot,
agnin speaking generally, create debts to be paid in future years
without the assent of the ratepayers to the ereation of such a debt.
It cannot dispense the bounty the dispensing of which belongs
to a future council.

That the gift is bad on this ground is hardly disputable; and
hardly has been denied.

Ro too it seems Lo me to be invalid on the ground upon which the
applicant attacked it; that is: that no municipal council has power
to make such a gift.

The powers of municipal councils are circumseribed, terri-
torially and otherwise. Unless power to make such a gift has
been conferred by statute, there is no such power. There is no
contention to the contrary; but it is said that such power is so
conferred; that that part of the Municipal Act (R.8.0. 1914, ch.
192) which is in these words—*398.  By-laws may be passed by
the councils of all municipalities: . . . 5. For granting
aid to any charitable institution or out-of-door relief to the
resident poor'’-—confers it.

I cannot think that any one, even a lawyer familiar with the
law of England respeeting charitics, could consider that these
words cover the gift in question, the purpose of which is to enable
those to whom the gift is made: “*to ereet, equip, and conduct
Catholic Army Huts for Canadian soldiers, which shall serve the
twofold purpose of chapels for Catholie soldiers and recreation
huts for all soldiers, irrespective of ereed, and to supply Catholic
chaplains in the Canadian Overseas Forces and in the Canadian
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Militia with rosaries, medals, prayer-books, and similar devotional ONT.
' aids for distribution to Catholic soldiers.”’ 8.C.
| Having regard to the local, and other circumseribed, powers of [ :
municipal councils, to the fact that the power is given alike to all “l’:;* I
i such councils, great and small, and to the association of the latter  Ciry or |
words of the clause with the former without the intervention of T"ﬂm t I
) even a comma, it seems to me that the popular meaning of the  Yepedih | |
' word ‘‘charity’’ in connection with pecuniary aid, is the meaning

which the Legislature meant to convey and has conveyed by the
words used; whether confined to charity within its territorial con-

' fines or not need not now be considered.  Certain it is, in my mind,

- that the words used were not intended to cover and do not cover

' housing comforts and religious comforts or services to he given |
anywhere, without limit as to space or time. :

) And that the words are not wide enough to cover such a gift | |
as this, subsequent legislation in the years 1015, 1916, 1917, and ;

| 1018,* hag made more abundantly plain. If Mr. Fairty is right ’
in his contention, all this subsequent legislation is waste paper; ] '

. and municipal councils have been asleep in regard to their wide- ‘

r spread ‘‘charitable’’ power until this day. |

Mr. Fuirty relies algo upon the Act of 1915: but there is nothing |

. in it that covers the purposes of the donors of this gift: he admits

s that there is nothing in the later enactments.

y It is not needful to consider whether, even in the broad inter-

) pretation of the word “‘charity,”” as applied chiefly to bequests

and devises, in the Courts of England, all the purposes of the
donees should be considered charitable; and all must be, ¢lse the !
inseparable gift nwst fail.

The resolution must be quashed: if allowed to stand, it might be
acted upon though invalid: and, as the respondents refused to
: rescind it after its invalidity was pointed out to them, the appli-
cant must have his costs of this application if he asks for them.

Motion granted

*See 5 Geo. V. ch. 37; 6 Geo. V. ch. 40; 7 Geo. V. ch. 41; 8 Geo. V. ¢ch.
%4—1“ Acts relating to Grants by Municipal Corporations for Patriotic
urposes.

11—45 b.L.r
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WILLIAMS AND REES v. LOCAL UNION No. 1562 OF THE UNITED
MINE WORKERS OF AMERICA.

Alberta Supreme Court, Appellate Division, Harvey, C'.J., Stuart, Beck,
and Hyndman, JJ. January 10, 1919.

Conspiracy (§ 11 B—15)—TrapE vN1oN—""Scaps” —STRIKE—LIABILITY
ParTiEs.

Held, affirming the judgment of Simmons, J., 41 D.L.R. 719, by an
equal division of court, that the members of an unincorporated associa-
tion constituting the local of a trade union are individually liable for the
damages and loss of wages resulting to non-union workers, whom they
refused to take in as members and coerced their dismissal from employ-
ment under threat of strike. (Status of the association as party defend-
ant discussed; Industrial Disputes Investigation Act, 1907, and Trade

Union Aet, R.8.C. 1906, ¢, 125, considered. )

Arpean from the judgment of Simmong, J., 41 D.L.R. 719,
at atrial without a jury. Affirmed by anequal division of the Court.
H. Ostlund, and A. M. Sinclair, for appellant.
E. V. Robertson, for respondent.
Harvey, C.J.:—I would dismiss the appeal with costs.
Without determining definitely whether this Local Union might

have successfully contended that an action would not lie against

it in its own name if it had taken the objection at the proper time,
though, on this point, I am disposed to agree with the view
expressed by my brother Beck. 1 think it is not open to it to raise
the objection now after it has defended in its own name without
objection.

This was the view adopted by Meredith, J. (now C.J.) in Krug
v. Berlin Union (1903), 5 O.L.R. 463, and it seems to me to be the
correct one.

The facts, as found by the trial judge, appear to establish
that the members of the union in combination in their association
as an organized union, determined to force the employer of the
plaintiffs to discharge them by a strike, if necessary, and pro-
ceeded to put the intention into effect. The employers, however,
on the threat of the strike, did discharge them, rather than submit
to the inconvenience and loss of an actual strike.

I am of opinion that, because of our different legislation
affecting trades unions and industrial disputes, the authorities
in the English courts, or even our own earlier authorities, are not
wholly applicable.

There is an able discussion of the effect of Quinn v. Leathem,
[1901] A.C. 495, and other earlier trades-union cases, by Dicey,
the learned text writer, in the Law Quarterly Review, vol. 18, at
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p. 1, which is referred to, with approval, by Sir Frederick Pollock,
in his work on Contracts, 9th ed. (1912), at p. 346.

All the decisions up to October 15, 1918, are fully considered in
Pratt v. British Medical Assn. (1918), 35 T.L.R. 14

I am by no means satisfied that the attempt to intimidate,
made by the union in this case, by a combination of its members
which could make it very effective and which, of course, would
be quite different from the act of any single individual, does not
bring the case within the principles of Quinn v. Leathem.

Without regard to our own special legislation, but having
regard to our Industrial Disputes Investigation Act, 1907, which
prohibits strikes except under certain conditions, the right of
action, in my opinion, clearly exists.

If the employer had waited until a strike had actually taken
place and then dismissed the plaintiffs, the defendants would, by
unlawful means, have accomplished their purpose. It seems to
me that the threat to do something unlawful to accomplish a
purpose is, in itself, adopting an unlawful means for gaining the
object.

The plaintiffs, having suffered damage by such unlawful acts,
are entitled to maintain an action.

Stvart, J.:—The general nature of this case is that the two
plaintifis are seeking damages from the defendants for having
been deprived of employment as coal miners through the action
of the defendants. They also ask for a declaration that they are
entitled to membership in the defendant trade union and for an
order compelling their admission thereto.

Before venturing upon a discussion of the grave legal problems
raised it is, as always, very desirable to state the precise facts.

The two plaintiffs are Welshmen. They had been coal miners
in Wales, and the plaintiff Williams had there been a member of
the trade union. It does not clearly appear whether Rees had
there been a member or not. Williams came to Canada and
worked in the Fernie mines where he had also been a member of a
union. In October, 1915, he came to the Drumheller coal district
and went to work at a mine at a place called Wayne which was
owned and operated by a company called the Rose Deer Mining
Co. He left for a time and worked in the Lethbridge district, and
there he was a member of the union, but returned in July, 1916,
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to Wayne. The plaintifi Rees eame to the Edmonton district
where he worked as a miner for some time, but there were no
unions there, at least in the mines at which he worked, and he
had not there been a member of a union. In August, 1916,
Rees also came to Wayne and obtained employment in the Rose
Deer Co.’s mine.  When the two plaintiffs began to work in this
mine there was no union in existence there. In the autumn of
1916 a union was organized. This was called Local Union No.
1562 of the United Mine Workers of America. This organization
is international in its scope, but covers only the United States und
Canada, and has its headquarters at Indianapolis, Indiana, U.S.A.
It is not incorporated. It has a constitution, however, layving
down by-laws and rules. It provides for distriet unions, sub-
district unions, and for local unions. Lastern British Columbia
and the Province of Alberta formed a territory called District 18,
and for this district there is a set of officers consisting of a president,
vice-president, secretary-treasurer and international board member.
The executive board of the distriet consists of these officers and
four board members elected by the local unions in the four sub-
districts into which the district was divided. The Drumbhelier
district apparently came within the territory of sub-district
No. 3. The officers above mentioned are elected by the district
at large by ballot of the members. At all material times one
Thomas Biggs was president, presumably thus elected, of District
No. 18. He was not shewn to be a member of the defendant
Local Union No. 1562, and is not one of the individual defendants.

One George A. Tupper was the managing director of the
Rose Deer Mining (‘o.  After the organization of the defendant
union the company entered into an agreement with the members
of the union with reference to a scale of wages and some other
matters. In January, 1917, trouble arose between the company
and the men which may best be described by quoting the testimony

of Tupper with regard thereto as follows:—

Q. What happened as a result of those difficulties you had with the union,
Mr. Tupper? A. Things was getting quiet at that time and we decided
to lay off one shift, and there was some trouble with the box-car men and the
machine men and several unreasonable demands were made, and finally it
came we decided we would pay off everybody. The union had not done as
they agreed to do with us, and it was a source of annoyance to me all the
time, because the other mines they were right along side of us and they were
not organized and they were getting by with a far cheaper rate than we were,
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and we were in difficulty all the time and 5o as the union agreed they said all
the mines would be organized and they had not done it, and we were having
80 much trouble, 1 decided we would try and do without the union, and we
paid everybody off and cleaned the camp off practically

Q. Did you stop production for some time? A, Oh, ves, we did not do
anything for some little time. I do not just remember

Q. What did you do after you closed down for some time? How long did
you remain closed down? A. I think somewhere around three weeks, if 1
remember correctly.

During the 3 weeks during which the mine was closed

most of the men departed and sought emploviment «
Tupper, upon ecross-examination, gave these answers relerring
to this occurrence:

Q. It was you who decided to do away with the union” A. To deal with
the union.

Q. To do away with the union? A, Well, I guess it would be, ves.

It should be added that Young, one of the defendants, admitted

that the union had “sent an ultimatum™ to the company in
January and stated also that Tupper had told them that he did
not want a union until the whole Drumbheller field was organized
into unions. It should also be added that Tupper's testimony
was that the men had not lived up to the agreement they had
made with him the fall before. Irom all this it is fairly clear
to my mind that there were disputes between the men and the
company, and that Tupper, the company’s manager, determined
upon “a lock-out” as a means of destroying the union. Within
3 weeks he began to negotiate with the 12 or 15 men who had
remained in Wayne to secure their return to work, and, there-
after, he increased his operations as men could be secure:). It
seems also fairly clear to my mind that he had disregarded the law
in locking-out the men without having recourse to the procedure
provided in the Industrial Disputes Investigation Act, while the
men also in several small stikes which Tupper said took place in
January had probably also done the same thing.

But it is for the coercion of Tupper into dismissing the two
plaintiffs, the next fall, the same Tupper who practically confessed
that in January he had locked the men out in order to break up
their union that this action is brought. This deserves to be
remembered.

Now among the 15 or 16 men who had never left Wayne and
who returned to work were the two plaintiffs. The defendants
tried at the trial to suggest that these men had petitioned to be
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re-employed as non-union men for the purpose of injuring unionism.
But their testimony simply was that their numbers were so small
that they could not afford to pay the salary of one man ralled
the check weigh man whom the men, under the Mines Act,
were at liberty to employ for the purposes of weighing and keeping
track of each man’s output, and Tupper’s testimony was that he
asked the men to sign a paper dispensing with the services of
this official in order to protect the company from liability for a
breach of the Act. This document disappeared in some mysterious
way and was not produced at the trial.

About March Sth, 1917, the plaintiff Williams received an
anonymous letter signed “Welshman,” which charged Williams
and the others with “trying to kill the union,” that it was “our”
intention to re-establish the union and to spend all kinds of money
to do so, invited Williams “and the others” to consider in what
position they would then stand, suggested that they ought to
“shudder at the thought of being placed in the list of scabs that
sold out the union and union men for the sake of full employment
at good wages for the summer time without any further considera-
tion.” It declared that they “were all a disgrace to the country
they were born in,” that they would not have been allowed to
act in this way in Wales, and that if they did “it would mean an
ordeal to go through that is only fit for scabs and beings that
is not good enough to associate with man, angels, beasts or devils.”
The writer intimated that a list of their names was to be pub-
lished in every local union in District 18, and also in some of the
journals of the united mine workers. He suggests that they
either “throw down the company and ask for the union again or
quit right away' so as to save themselves from “everlasting
disgrace.” He suggested that their parents would be ashamed of
them and disclaim them for their “dastardly action at Wayne,”
and charged them with throwing down the best agreement ever
got in that part of the country, that they were “fools™ so anxious
to work that they could not see any further than their own selfish-
ness, and stated that “ we do intend to 1solate you from the associa-
tion of men that are worthy citizens for a country like this, and
you will be known the world over as the ‘scabs of Wayne."”
An answer was requested to box 96, Drumheller, which is some 7
or 8 miles from Wayne. Hinc illal lachryme. This, it will be
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observed was in March. Several months passed. Gradually
more men were gathered by the company as workmen, until, in
July, 1917, there were between 75 and 100 men employed. Then
there was a strike again, and, as Tupper said, “We had to recog-
nize the union, we thought it better business.” He said they were
“advised very strongly by the coal commissioners, Armstrong
and Harrison, that under present labour conditions they would
be foolish to buck the union as the organization was getting strong
and men were scarce, and under the conditions we decided it was
the best business to recognize the union again.”

Apparently, so far as the union was concerned, Tupper was
prepared to destroy it and throw men out of employment or to
recognize and aceept it just according to what he thought was
“the best business.” He, of course, is not a party to this action,
but he is the party alleged to have been *“coerced.”

With regard to the anonymous letter, all through March,
April, May and June nothing is heard about 10 so far as the evi-
dence discloses.

It is to be noted that there was throughout no suggestion
that any member of the defendant union either wrote the letter
or had anything to do with it. The only suggestion made by the
plaintiffs is that it was written by Biggs, the president of District
No. 18. It was written upon paper with the letterhead “ Red
Deer Valley Loecal, Drumheller 1746. Robert Wood, president

. Hopkins, financial secretary.” The plaintiffs on the argument
urged that there was sufficient in the evidence to shew that Biggs
was the author. If we accept that conclusion for the moment
as correct, it means that there is nothing to connect any of the
defendants with it, at least in the way of responsibility for it.
Biggs was not under their control in any way except that no doubt
if he stood for re-election to his office in future they would form a
very small part of those upon whose votes he must depend for
election. The letter was admitted in evidence, but it could not
have been upon the ground that any of the defendants, either
individually or collectively, were responsible for it. The fact that
Williams had received an anonymous letter containing very
abusive language was perhaps admissible as part of the history
of the events leading up to the trouble and as part of the res
geste, but it will, in my opinion, lead our judgment astray if we
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entertain for a moment the thought that any of the defendants
were responsible for the letter. There is not a tittle of evidence
to shew that they, or any of them, were.

Well, in July, when apparently the union was resuscitated
and its recognition by the company, the employer, was obtained,
both the plaintiffs were invited to join it. Practically all the
men working for the company had joined, including those 13 or
14 who, together with the two plaintiffs, had returned to work
in February without a union. The plaintiffi Williams refused to
Join the union until, as he said, “this anonymous letter was cleared
asked a second time

up.”  This was about August. He w:
to join by the president of the local union, Gray, and he gave the
same reply and also gave Gray a copy of the letter “to take back
to the local to shew them the reason I wanted that cleared up
first.” He said he offered to meet Biggs at a meeting of the
local union to go into the matter, but that he was refused and
was told to tell Biggs about it. He also said that he did tell
Biggs about it, but that Biggs *refused to let them do it,” that
18, presumably refused to let them have the matter investigated
at a meeting,

The plaintiff Rees testified that he had been shewn the anony-
mous letter by Williams a day or so after its receipt, that his
feelings were very much hurt, and that though he was asked to
join the reorganized union, he had refused for the same reason
as Williams,

The two plaintiffs, whose employment was on piece work
only, and, therefore, subject to termination at any time at the
will of their employer without notice, continued to work at the
company's mine until October when they each received a letter
from Tupper. That sent to Williams was as follows:—

Oct. 1, 1917,

I have been advised by the union that you can be no longer employed in
this mine, as the union object and say they will tie the mine up. Try and make
some arrangements with the unign to continue work.

Tupper said he sent thig letter in consequence of an interview
he had had with a committee of the men, consisting of Young,
Stefanucei, and one Rose (not a defendant), who asked him if he
wanted to operate his mine with these two men (i.e., alone) or
without them. He stated, “I couldn’t say what words they used,
but I know what words they used was enough to tell me. | think
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they gave, I believe, 24 hours or the mine would be shut down.
Other men would walk out or something to that effect. 1If I
did not get those two men out of there the mine would be closed
I took it. ™

The two plaintiffs then ceased work for about 2 weeks when
the plaintiff Williams received from Biggs a conciliatory letter
dated October 9, in which reference in a general way was made
to the trouble existing, but it contained no specific reference
to the anonymous letter. Biggs, however, did use the following
language:

This day it was brought to me that there is quite an agitation in Wayne
on account of you two not coming forward to sign for the union, and it was
put up to me by an inward feeling in this way, *“Can’t I do something to heal
this breach that seems to be getting deeper and broader?” Well, I decided to
write you and try and bridge it over and, so far as 1 am concerned, 1 have
forgotten all about it and only regret that such a thing ever happened, and by
apologizing 1 hope to have found two friends, 1 shall have no hard feelings
existing in my mind and sincerely hope you both will assist in harmonizing all
things that has a semblance of discord as it appears to each of us

There is nothing disclosed which Biggs could have to apologize
for unless it was the obnoxious letter, and this with a comparison
of the handwriting (if we are ourselves entitled to make such a
comparison, as to which there has been, 1 think, a difference of
opinion in the court in previous cases) rather indicates the real
authorship of the letter, although in view of what subsequently
happened it is perhaps better not to express any more definite
opinion.

When Williams received this he shewed it to Tupper who, so
Williams said, thought everything would be satisfactory and told
him to go back to work, which both he and Rees did. They had
worked only 2 days when, according to Williams, a pit boss came
and told them they had to lay off again because the miners were
going to quit. So they both quit work again. Williams then
went to defendant Young, who was then secretary of the union, and
asked him what the matter was, to which he got the reply “ nothing
only you would not join before and the men won't let you join
now, if you go to work the men will walk out.” The experience
of Rees was practically the same.

I have for the moment omitted any reference to some other
testimony shewing directly what pressure was brought to bear
on Tupper und the company to dismiss the men, because there is a
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question of admissibility involved and this is connected with
the wider question of the parties to the action. What happened
subsequently was that the two plaintiffs went to Calgary and
took the matter up with Biggs, and one, Brown, who was secretary
for District 18. There was, or was to have been, a convention
in Calgary at which the plaintiffs expected to bring their case up.
But, for some reason or other, they were unable to do this. Biggs
got Brown to write a letter to the defendant union requesting
that the plaintifis be allowed to join. This letter was dated
November 13. The new secretary of the union, one Redpath,
wrote a reply to Brown. This was not produced, and Williams
who had seen it in Brown's possession and had read it, was allowed
to give evidence of its contents, because the defendant union had
been given notice to produce it, although it was not shewn to be
in their possession or control. Brown, who suppo:adly had it,
was not their official, was not a party to the suit, nor was the
larger organization of which he was an official, and he was not
called as a witness. I, therefore, doubt the admissibility of the
secondary evidence. At any rate, the reply was a refusal, and
according to Williams applied to him and Rees the epithet
“traitor,” but of course the treason alleged was not to the King
but to trades-unionism. Just exactly what was happening during
November and December is not clear. The matter seems to have
been in some form before the local union, but it appears that not
until December 21 did the plaintiffs make any written application
to join the union. This was considered by the union after a week
or 80, and then the decision was that they would not receive them,
but would not object any longer to their working at the mine.
This was communicated in a letter dated January 6, 1918.

There had, however, been some other events of some signifi-
cance. Williams had, at some time, laid an information for
criminal libel in respect of the anonymous letter against Biggs
with, as he said, the approval of the crown prosecutor at Calgary.
The preliminary hearing of this took place some time before the
plaintifis made their written application of December 21. Just
when this information was laid is not clearly disclosed.

From the evidence of Williams, it seems natural that he did
it not only after Biggs had written his apology of October 9,
but also after Biggs had instructed Brown to wnte the letter
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of November 13, expressing a strong desire that the men be
admitted to the local union, that they should “give these men
another chance as all men make mistakes.”

I think it is proper to refer to these occurrences because it is
possible that in the consideration of the law the questions of
intention and of malice may become material.

After the letter of January 6, the plaintiffs went back to work
at the mine, They do not seem to have been directly interfered
with thereafter, but they told in the evidence of having there-
after been called “scabs’’ by some unidentified individual workmen,
and of having been turned out of a boarding-house because the
landlady had said the other men objected. The landlady was not
called as a witness, and this surely must be treated as hearsay
and therefore inadmissible.  They also complained that they were
diseriminated against by the men operating the machines in the
mine.

Finally, on January 21, 1918, the plaintifis began this action.
In the statement of claim it is alleged that the defendant local
union 1562 is a body corporate, that the defendant Albert Young
was a check weigh man and the other individual defendants
mwiners and all members of the local union, that by the constitution
of the local union it is provided that membership therein shall be
open to individuals of any race, colour or creed; that prior to
October 14, 1917, the plaintiffs had made application for admission
as members in the local union in accordance with the constitution
and bv-laws, and that the local union wrongfully, and in violation
of the constitution and by-laws, refused to accept the plaintiffs
as members whereby they had suffered damage, that they again
made application on December 21 and were again wrongfully
refused; that prior to October, 1917, the plaintifis had been

employed as coal miners by the Rose Deer Coal Mining Co., and

had, while in such employment, earned $8.50 « day on an average,
that the individual defendants, of which there are 6, while members
of the local union about October, 1917, did

wrongfully and maliciously conspire together and combined with each other
and with other persons unknown to the plaintiffs to injure the plaintifis by
depriving them of their employment and to induce the dismissal of the plaintiffs
from the employment of the company, and in pursuance of conspiracy and such
combination did intimidate the said employer by objecting to the continued
employment of the plaintiffs and by threatening to tie up the mine by going on
strike in the event of their demand not being acceded to and did succeed in
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having the plaintiffs, without other justification or excuse, discharged from
the employment of the said company, whereby the plaintiffs suffered damage.
It is further alleged that the defendant, the local union, in October, 1917, did
wrongfully and maliciously and unlawfully with intent to deprive the plaintiffs
of their employment as coal miners with the company, notify the company that
the plaintiffs could no longer be employed by the company and that the local
union objected to their further employment and did wrongfully and, in
restraint of the continued exercise of their trade as coal miners, intimidate the
company by threatening a gencral strike and to tie up the production of the
mining property of the company and did, thereby, succeed in inducing, without
other eause, the dismissal of the plaintiffs whereby they suffered damage

The plaintiffs, therefore, claimed general damages of £1,000
against the local union for wrongful refusal to admit them as
members, a declaration that they are entitled to be members,
and an order compelling their acceptance as such, general damages
of $1,000 against both the union and the individual defendants
for the other wrongs alleged, and special damage against all the
defendants for $871.25, being the wages they could have earned
during the suspension of their employment. The union and the
individual defendants joined in one defence which denied the
alleged corporate character of the union, and also specifically
denied in detail all the allegations of the statement of claim.
They also, as un alternative defence, alleged that the plaintiffs,
while members of the union, had violated its constitution and by-
laws, and by their acts caused the union to become disorganized
and defunet, and that their conduct at all times was opposed
to the best interests of the union. They also alleged that, what-
ever had been done by them, was done solely with intent to
further the legitimate objects of the organization with which
they were connected, and not to injure the plaintiffs.

The case was tried by Simmons, J., without a jury, and he
gave judgment for each of the plaintifis against each of the defend-
ants, including the union, for $100 general damages, and for
$435.62 as damages for loss of wages (41 D.L.R. 719). He did
not deal at all, apparently, with the claim for admission to the
union, and this part of the action is practically dropped as there
is no cross-appeal,

We are here face to face with one of the serious problems of
law connected with trades unionism.

In the view I take of the case it is unnecessary to spend time
in considering one matter much discussed upon the argument,
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namely, the status of the local union as a party to the action. ALTA.
I am inclined to the view that, in consequence of what oceurred, 8.C
in consequence of the union, without protest having appeared

Witiiams
by its solicitor, and defended the action, and in consequence -‘N“_“”"

of such things as the use of a stamp which the union officials Loca
Union
) No. 1562
heard now, nor at the end of the trial, to say that they could not ;;" THE
. . 8 NITED
be sued. But I do not express any final opinion upon the matter. Mine

referred to in their evidence as a seal, the union ought not to be

Assuming the decision of this point to fall against the con- W '\'::::::‘\"'
tention of the union, I confess I find myself unable to see how it e
ran, in the circumstances of this case, be of any assistance to the s
plaintiffs.  Granting that the union can be sued as a party to the
action on some such principle as was applied in the Tafl Vale R.
Co. v. Amalgamated Society of Railway Servants, [1901] A.C. 426,
then, in my opinion, it must be considered as an entity of
some kind for all purposes. It seems to me that the court ought
not to treat it as such an entity in one breath for the purpose of
saying it can be sued, and then in the next breath, for the purpose
of applving the principles of law invoked in the case, dissolve it
into its parts and look thenceforth at the parts and not at the
whole. If the union is to be made liable for damages and its
funds attached by a judgment then, surely, it must, beyond all
question, be for some act done by it as such entity and not for the
individual acts of the persons who, together, constitute the entity.
Whatever kind of a legal conception we entertain in regard to it,
whatever legal character we aseribe to it in order to make it a
“suable’ party, if 1 may use the expression, I think that concep-
tion and that character must be adhered to throughout. Other-
wise, we wander in a fog and play fast and loose with legal prin-
ciples.

A partnership is liable, of course, for the acts of its individual
members.  But this is on the pure principle of agency. The
trial judge treated the union as the agent of the men. However
that may be, I do not think each member of the union could be
called the agent of the union.

This being so what is the position? The local union is sued
for damages. It must surely be for some act of the union as such.
What is charged against the union? It is not charged with
conspiracy. In par. 7 of the statement of claim which alone
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contains a charge against the union no mention is made of either
a conspiracy or a combination of any kind. And even if the
union, as a legal entity of some kind, were charged with con-
spiracy it seems to me to be clear that it would have to be charged
that this single legal entity had conspired or combined with some
other person or persons. A single person cannot be guilty of a
conspiracy with himself. But as I say there is no suggestion at all
in the statement of claim that this legal entity, the local union,
had combined or conspired either with itself or with anyone
else. How then, I feel obliged to ask myself, can combination and
conspiracy be made in this case an element of legal liability on
the part of the union?

There was much discussion about what was called a repre-
sentative action. Here again, I think, one may assume, though
I am not yet prepared to admit, that all the individual members
of the union could be properly represented in an action against
them as individuals, by the union of which they were members,
that is, that, for the mere purposes of the style of cause, the name
of the union could be inserted as a defendant as representing all
its individual members, Still, even in that case, the persons
who are really defendants are the individuals and not, by any
means, this legal entity, the union, which merely is chosen to
represent them.  As 1 have always understood the idea of a repre-
sentative action some few individual members of a class are
selected to represent that whole class but these, so selected, are
themselves also charged with the wrong. Even if we were to
extend the idea of representation so as to justify the insertion
of the name of such an organization as that in question here as
representative of its members, it is impossible to say that the
general body or entity thus selected is a portion or part of the class
which it represents. But taking it as properly representative,
as to which 1 wish to reserve my opinion because the point is
certainly quite new, then the allegations made, upon which legal
liability is grounded, must be taken as allegations of acts on the
part of the individuals so represented. Now, in these allegations,
as set forth in par. 7 of the claim, there is no charge of conspiracy
or combination at all. Neither can | assent to any suggestion
that this is what is substantially charged. So far from this being
80, the plaintiffs have, in the first place, singled out six individual
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members of the union, and have definitely charged them personally
with a combination and conspiracy in the f.st part of their claim.
They, then, proceed to charge the uniou as a definite single legal
entity, as a corporation in fact, but not in words alleging any
combination or conspiracy, with doing certain acts which are
claimed to make the union, as such, legally liable in damages.
To proceed to treat this latter claim as alleging a combination or
conspiracy, either by the union itself as such, when there is no one
outside of its own members suggested with whom it could have
conspired, or by all the individual members among themselves,
when already six of them have been specifically and separately
s0 charged, seems to me to be going beyond all reasonable limits
in the interpretation of the language used by the parties in their
pleadings. 1 know of no class of action in which it is more to
be desired that parties should be precise in their allegations of
fact as a basis of liability than these actions where trades unions
are concerned with all their inevitable suggestion of economic,
industrial and political conflict. The court must carefully keep
away from all such conflict and deal only with legal rights and
legal wrongs, and to enable it to do so properly the precise facts,
upon which these rights and wrongs are based, must be not only
proven but plainly and definitely asserted by accurate pleading.

It is true that an application was made at the close of the
evidence to have an amendment sllowed shewing that the six
individual defendants were being sued as representative of all
the members of the union. 1 do not understand the amendment
to have been allowed. Certainly, it was, in my opinion, unjust
to allow it at that stage. Up to that moment there was no sug-
gestion that anyone, but the six individual defendants, were being
charged with a conspiracy and combination. But the purpose

of the proposed amendment was just exactly to put the case in

such a shape that all the individual members of the union would
be so charged and would, perhaps, be liable to individual judg-
ments binding each of them, rendered upon the ground of con-
spiracy. No opportunity of any notice of this change of the basis
of attack would have been given. Indeed it amounted to adding
a whole class of persons individually as defendants who, up to
that time, were not defendants at all.

1 am, therefore, of opinion that no element of combination
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or conspiracy can be invoked in this case as against the union
in order to establish legal liability, and that, unless it can be
shewn to be liable without such an element, it cannot be held
to be liable at all. I may add that, if it were otherwise, it would
seem to me that upon a charge of tort against a joint stock com-
pany, e case against it otherwise failing, might be buttressed
by a suggestion that the shareholders had conspired and com-
bined to do the act, even where they had not been made personal
defendants and had not been so charged.

When we proceed to examine what it was that the union did.
I think there is some danger of confusion. The union, as such
neither struck nor threatened to strike simply because the union
as such, was not employed by the mining company and was not,
as such union, being paid for any work. I am not aware that the
principle of collective bargaining has become so generally agree !
to that it is safe for the court to make decisions just as if it were
admitted, although even if it were, it still might be doubtful,
unless the matter went so far as a single joint payment by the
company to the union for the work done by its wembers, the
union could properly be treated as an emplovee.  Certainly, only
a person who is an emplovee can quit work. In this case the
employees were the individuals; each of them received his pay
separately for what he separately did, and it was, therefore, only
those individuals who could strike.

I am aware that the union has the funds, which are the most
convenient source from which a judgnent for danages could be
satisfied, but I am unable to see how this furnishes any justifica-
tion for passing quietly through a mist where legal principles
are no longer discernable so us to reach the fund.

First, then, as to the evidence with regard to admissibility
of which, as against the union, there is no dispute.  This consists
of certain extracts from the minute book of the union, which are
as follows:

Moved and seconded, that pit committee interview manager Tupper re
a couple of non-union men employed at his mine; that one week's time will be
! d for the nt of the R.D.C. Co. to investigate the matter of
Bill Rees and Bill Williams; that the report of the R.D. pit committee be
aceepted; report given by R.D.P. Co. that a special meeting of the R.D
miners had been held and the matter of Bill Rees and Bill Williams satis-

factorily arranged; that those two non-union men who worked at Rose Deer
mine be advised to keep away, Carried
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Moved and seconded, that Tom Biggs' letter be placed on file; that appli-
cation for membership for Williams and Rees be laid over for a week; that
secretary take all evidence to lawyer in the case of T. Biggs and that case of
Williams and Rees be left over until that case is settled; that letter from secre-
tary E. Brown be left over for a week; that the communication from Ed
Brown, District 18, in regard Williams and Rees be accepted and left on
unfinished business, Carried.

Moved and seconded, president ask the members if they have anything
against these men, that we accept these men as members. Carried.

Moved and seconded, that we do not object Williams and Rees to work
here if they get the work but we do not accept them in the union. Carried.

It is unfortunate that the dates of these motions were not
more specifically ascertained, but we must take the evidence
as it stands before us.

Then there is the evidence of Tupper, already quoted, which,
of course, is subject to the question whether the men who came
to him were authorized by the union to say what they did.

Then the defendant, Young, was examined for discovery. So
far as appears this examination was of himself, in his character
of an individual defendant. 1 am quite unable to see how this
evidence could be used against the union. Even if the rules as
to examination of officers of corporations for discovery could,
with propriety, be stretched to cover a legal entity, so uncertain
and vague in its nature as this union, there would still be the
objection that he was examined apparently solely on his own
behalf. This was apparently the view of the trial judge.

Now, Young stated in his evidence that, so far as he could
rem e ber, there was no definite action taken by the union in
October in regard to admitting the plaintifis to the union, or
referring to any application of theirs to be admitted. He said
the matter was probably talked about among the men. The
winutes above quoted do not shew that the matter was ever
brought directly before any meeting of the union until the occasion
of a written application which was shewn otherwise to have been
made late in December. For myself, 1 doubt very much, par-
ticularly in view of the action taken against Biggs, whether the
plaintiffs ever made any serious attempt to secure re-admission
to the union in October. The fact probably is that they were
aware of the general attitude of the men and felt it would be useless
to press the matter. But I can discover no evidence to justify
one in inferring, with any certainty, that the union did, in October,
refuse to admit the men to membership.
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Young also stated that, on one oceasion, he and Stefanucei,
as the pit committee of the union, interviewed Tupper at the
wishes of the union, and intimated that if he wanted to operate
his mine with those two men he was at liberty to do so; he said
that he supposed this meant that “our men would take a holiday
anyhow if those two men were working™; that Tupper was told
that the men would not work; that he and Stefanucei had been
authorized by the union to convey this information to Tupper;
that Tupper told them he would see that these two mwen would
not work and to go back and tell the other men to go to their work.
Young also stated that they had another interview with Tupper
after the plaintiffs had received the letter of October 9 from Biggs
containing the apology. He said:

I guess the same thing must have happened, the men must have decided
that these men could work if they wanted to, but they would not work with

them. We were sent as a committee to interview the manager and the same
thing took place and he dismissed them again.

Now, even assuming these facts to be properly proven, my
opinion is that, aside from any effect which the provisions of the
Industrial Disputes Investigation Act, 6 & 7 Edw. VIL, ¢. 20,
may have, there can be no liability attaching to the union. The
most that can be said is, it seems to me, that the union, through
its officials, conveyed to the employer an intimation that the
employees, the workmen, had decided to, or would strike if the
plaintiffs were continued in their employment. This is, as it
appears to one, exactly what Allen, the defendant, did in Allen
v. Flood, [1898] A.C'. 1. So far as malicious intention goes, the
purpose in that case seems to have been much more open to
question than the purpose here. The workmen there objected
to the employment of the plaintiffs, not because they were not
members of the union, for they belonged to a different trade
altogether, not because of anything they were then doing, but
solely because, at a previous time, when working for other
employers, they had encroached upon a field of work which the men
of Allen’s union were determined to keep exclusively to themselves.
Allen was not himself employed. He could not, therefore, strike
any more than the union here could strike. I do not propose to
quote at length from the ruling judgments in Allen v. Flood, but
there are certainly several expressions in those judgments which
actually refer to just such a case as we have here, of an attempt
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to attach liability to the men themselves or their union. See
pp. 130 and 148 for example. I should like, however, to quote
these words of Lord Herschell, p. 142:—

I think it (individual liberty) is never in greater danger than when a
tribunal is urged to restrict liberty of action, because the manner in which it
has been exercised in a particular instance may be distasteful.

In Perrault v. Gauthier (1808), 28 Can. S.C.R. 241, which,

s avowedly decided by the Supreme

although a ease from Quebec, 1
Court of Canada, upon the principles of English law, that court
held that the members of a trade union who had actually struck
because their employer was employing a non-union man, and
for the purpose of inducing him to dispense with his services,
were not liable to that man in damages. It seems to me that
it is surely, at least, as serious a thing actually to do an act for
such a purpose as it is to convey an intimation that another party
intends or has decided to do it.

With respect to Quinn v. Leathem, [1901] A.C. 495, the element
in that case which led the House of Lords to hold the defendant
liable was elearly that of conspiracy and combination, and for the
reasons 1 have already given that element is not present in this
case, so far as the defendant union is concerned.

It is, however, to be observed that neither in England (Allen v.
Flood), nor in Ireland (Quinn v. Leathem) was there any such
statutory law as that contained in our Act of 1907 above referred
to, while there has been cited to us no Canadian case, and I have
myself found none, in which the facts occurred subsequently
to the passing of that Act. The provisions of that Act, however,
raise considerations which seem to me to be very serious. Both
Allen v. Flood and Perraull v. Gauthier were decided upon the
principle that there is nothing illegal, either in stopping work,
that is, in striking, or in communicating an intention on the part
of other persons to do so. But s. 56 of our statute (6-7 Edw. VIL.,
¢. 20 (Can.) ) says, in part:—

It shall be unlawful for any employer to declare or cause a lockout, or
for an employee to go on strike on account of any dispute prior to or during
a reference of such dispute to a Board of Conciliation and Investigation under
the provisions of this Act.

A “dispute” is defined in the interpretation clause as

Any dispute or difference between an employer and one or more of his

employees as to matters or things affecting or relating to work done or to be
done by him or them, or as to the privileges, rights and duties of employers
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or employees (not involving any such violation thereof as constitutes an
indictable offence); and, without limiting the general nature of the above
definition, includes all matters relating to (4) elaims on the part of an employer
or any employee as to whether and if so under what circumstances preference
of employment should or should not be given to one class over another of
persons being or not being members of labor or other organizations, British
subjects or aliens,

A strike is defined as

The cessation of work by a body of employees acting in combination or a
concerted refusal or a refusal under a common understanding of any number
of employecs to continue to work for an employer in ¢ e of a di

done as a means of compelling their employer or to aid other employees in
compelling their employer to accept terms of employment.

By s. 58 an emiployer declaring a lockout contrary to the Act
is liable to a fine, and by s. 59 any employee who goes on strike
contrary to the Act is also liable to a fine. This means that by
Canadian law it is a penal offence for either employers or employees
who are within the Acts to omit to secure a Board of Conciliation
and wait for its decision before declaring a lockout or going on
strike.

It is a great pity that, for some reason or other, bc'h sides
seem to disobey this law with impunity.

But the present question is, did what oceurred here take this
case out of the principle of the decisions in Allen v. Flood and
Perrault v. Gauthier? There is no doubt that, if the workmen
had actually gone on strike before waiting for the report of a
Board, very strong reasons would have existed for saying that
they had, by doing an illegal act in order to force their employer
to discharge the plaintiffs, made themselves civilly liable in damages
to the plaintiffs, but I prefer to say no more on that question,
because such a case is not before us. The men did not go on
strike. But even aside from Young's evidence there would seem
to be, no doubt, some ground for the suggestion that the workmen
had threatened to do so. Tupper's evidence as to what was said
to him, taken with the second resolution quoted above from the
minute book, furnishes, no doubt, very good reasons for believing
that an intimation of such an intention was conveyed to him.

But after much careful consideration, I have come to the
conclusion that the court ought not to hold the union, as such,
even if properly sued, liable upon this ground.

In the first place, this exact ground was apparently not
presented at the trial, as it is not mentioned by the trial judge.
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It is not mentioned in the respondents’ factum. It was not
directly raised on the arguments before us, because only a vague
reference was made to it by someone. I am not sure that it was
by the respondents’ counsel at all.

In the second place, there is the ¢'ear inadmissibility of Young's
evidence which leaves the exact nature of the communication
made by the union somewhat vague. We have no means of
knowing whether the second resolution was connected with the
second notice given by the pit boss to the plaintiffs or not. If
it was connected only with the first intimation testified to by
Tupper, it is to be observed that the plaintiffs went back to work
after that, and it was on account of the second one suggested by
what the pit boss said that the final dismissal took place, for which
damages are claimed.

In the third place, I do not think that an intention to commit
an illegal act was made sufficiently clear. The right to strike
has not been entirely abolished. It is only postponed. No time
limit is definitely shewn to have been mentioned to Tupper, for
he was very vague and uncertain in his memory of what was said.
There is no evidence of authority to give the 24 hours time referred
to by him, and an intention to disregard the terms of the statute
was by no means clearly indicated to him. What was said to
him could, not unreasonably, be interpreted as nothing more than
a “claim” in the words of the interpretation clause, that is, as
merely the creation of the dispute and nothing more. The men
said they would not work there if the plaintiffs were retained.

In the fourth place, as 1 have already said, it was the
employees, the persons who were employed, who jointly, no doubt,
and by concert decided to strike if anyone did. The union, in
my view, was nothing more than the organization or body which
by its officers conveyed to Tupper the information that the men
had made such a decision, if such a decision was made at all.
Certainly no mention of a cessation of work is made in the
extracts from the minute book.

I am quite well aware that some of these considerations can be
brushed brusquely aside as a rough and ready method of saddling
possible liability upon the union, but I confess I am unable to
keep my mind and eyes upon the steps by which the union is
reached. Doubtless, it is largely because no one can define what
kind of a legal entity the union is.
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For these reasons I think the appeal of the union should be
allowed with costs; the judgment entered against it should be
set aside, and the action dismissed as against it with costs.

It remains to consider the case of the individual defendants,
These 6 men are charged with a combination and conspiracy.
Aside from this allegation their case comes directly, in my opinion,
within the decisions in Allen v. Flood, and Perrault v. Gauthier,
subject again, of course, to the possible effect of our statute. This
latter eannot, in my opinion, for the first 3 of the 4 reasons given
above in the case of the union itself, be invoked even against these
individual defendants,

With respect to the matter of conspiracy or combination
there does not, in fact, appear to be any evidence at all aganst
the defendants, Stefanucei, Gerew, Marcelli, Loranzo, and Kar-
muckle, that they took part in any way whatever in the matter.
Whether they were present when any concerted arrangement or
combination was made or not, or had anything to do with it in a
meeting or otherwise, is not suggested anywhere in the evidence.
I cannot assent to the contention that every member of the union
is individually liable for whatever the other members may have
done quite apart from him, and with no evidence at all of his
connection or participation therein, unless, of course, the union
were (what it is not) in itself an unlawful association with unlawful
objects, in which case it might be otherwise.

With regard to Young, finally, I cannot find anything he did
which would bring him within the decision of Quinn v. Leathem.
The evidence is altogether too vague, in my opinion, to rest any-
thing upon in the way of conspiracy. Anything he is actually
shewn to have done falls far short of the things done by the defend-
ants in that case.

1, therefore, also think the appeal of the individual defendants
should be allowed with costs, the judgment below set aside, and
the action dismissed with costs.

I have not considered it necessary to spend time pointing out
the very obvious distinctions between this case and a number of
those cited by the respondents. In some of them actual con-
tractual rights were interfered with. Here the plaintiffs were
not injured in respect of any contractual right at all. In other
cases the employer, not the discharged workman, was the plaintiff,
and Quinn v. Leathem is itself an example.
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In conclusion I think it worth observing that the conduet
of the plaintifis themselves from the point of view of union men
was not altogether free from eriticism. They were union men.
They were twice asked to re-join the union. The members of
the union at firsc were quite willing to think no more about the
past. But the plaintiffs had received an anonymous letter, very
scurrilous it is true, but as it turned out they had no reason to
blame any of the members of the local union for it. Perhaps
they believed some of them had something to do with it, although
they do not say even that in their evidence. They no doubt
exercised a right to stay out of the union till it was cleared up.
But if they had treated the anonymous letter as worth just what
anonymous letters always are worth, there would have been no
trouble. For some reason or other, even after they got an apology
from the author, and were content to join the union, they, or one
of them, laid a eriminal information against the author. I think
they, being union men themselves and, therefore, apparently
believing in the principles of the union, had themselves largely
to blame for all the trouble.

Of course, the general failure to enforce the Industrial Disputes
s0 to blame. That Act seems to have

Investigation Act we
been disregarded by both the employer and the employees in
their previous relations.

Beck, J.:—This is an appeal from the judgment of Simmons,
J., at a trial without a jury.

The reasons for judgment led me to suppose that the judge
intended to give judgment against the individual defendants only
and not against the union by name. Upon asking him, I find I
was correct, and that there is a mistake in the formal judgment
in this respect.

I think the judge has sufficiently stated the facts, and that his
findings of fact are correct. I think, too, that his conclusion of
law is also correct, that the individual defendants are liable.
I think the Industrial Disputes Act (e. 20, 1907) makes inappli-
cable to some extent a number of English decisions (the more
important of which are discussed by Dicey in 18 L.Q.R. 1-5;
approved by Pollock, Torts, 9th ed., 347). On the other hand,
for reasons which I shall discuss at some length, I think the union
under its adopted name is also liable.
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The individual defendants were held liable because of their
mwembership in the union and of their acts in that capacity, and
the damages awarded against them were awarded solely in respect
of acts done as representing the union. Under these circum-
stances | think the plaintiffs should have their option or be put
to their election, to take judgment either against the indiviiual
defendants alone or the union alone.

I now proceed to give my reasons why it is my opinion that the
plaintiffs are entitled to judgment against the union, although,
as the fact is, the union is not registered.

In connection with this question, it seems to me to be con-
venient to consider what is the practice and procedure of this
court, as disclosed by its Rules of Practice and Procedure, in
regard to representative or class actions. In the first place, it is
to be noted that it is not open to question the validity of any of
these rules; for they have been, in effect, confirmed by statute,
1908, ¢. 4, 8. 5.

Again, although our rules are very largely buased upon the
Eng ish rules, not only do they contain many wodifications of
and differences from the English rules, but in their totality con-
stitute an environmwent of tradition mwethods and machinery
differentiating to a marked degree the practical operation, in this
court, of rules expressed much in the same form as the English
rules. This court, like its predecessors in the territory over which
it exercises jurisdiction, was never other than a court adminis-
tering a single body of law which included, as a part of that law,
principles recognized and enforced by the former Court of Chancery
in England. The important bearing of this fact—with conse-
quences extending beyond mere matters of practice and procedure
and producing in matters of substantive law consequences some-
what different than would be drawn by the English Courts—
is pointed to in a recent case from Ceylon before the Judicial
Committee of the Privy Council, John v. Dodwell & Co., [1918]
A.C. 563, where, after a reference to a proposition laid down in an
English case, it is said, p. 571:

It is, in the view their Lordships take, unnecessary to consider how far
the prineiple of this dictum would extend in eircumstances such as those of the
present case or what is the true view of the scope of the ratification which this

action implies by the English common law, For under principles which have
always obtained in Ceylon, law and equity have been administered by the
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same courts as aspects of a single system, and it could never have been difficult
ete.

Then the effect of a Preseription Act is considered and the

following observations are made, p. 57:

Courts of Equity in this country ignored the analogy (of the Statute of
Limitations which “did not apply to any jurisdiction of Courts of Equity which
was not strietly concurrent with the jurisdiction of the Courts of Common
Law over eauses of action which were within it"') in cases of trust, to which it
did not apply. The Preseription Ordinance of Ceylon governs the whole
jurisdiction which is general, including law and equity in one system, and
therefore, the ordinance is operative in the present case to bar the claim to the

extent of the two earlier cheques, unless the cause of action can be shewn to have
arisen later than their dates bees
cealed fraud.

1se of discovery for the first time of a con-

Then their Lordships go to the local law of Ceylon for the purpose
of ascertaining whether, in the circumstances of the case, a cause of
action existed with respect to the two earlier cheques which was
not barre | by the statute. They held that “according to the law
of Cevlon” the plaintiffs could not recover in respect of these
cheques.

Furthermore, one of our rules (No 3) expressly declares that :—

As to all matters not provided for in these rules the practice as far as may
be, shall be regulated by analogy thereto,

Still, again, it is quite fully recognized, as I have more than
once remarked, that every Superior Court is the master of its own
practice.

Hence, no decisions of the English Courts with reference to
practice and procedure have any binding effect upon this court
or upon any of its judges, though they may be useful as furnishing
reasons for one view or another or as disclosing, as a matter of
history, the earlier practice and the purpose of any English rule
corresponding more or less to some particular rule in force in this
Jurisdiction.

Comwing to our rules which have a bearing on the question
of a representative or class action, we have first the common
general rule:—-

20. Where numerous persons have a common interest in the subject-
matter of an intended action, one or more of such persons may sue or be sued,
or may be authorized by a judge to defend in such action on behalf of or for the

benefit of all persons interested; and one or more of such persons may, by order
of a judge, be substituted for the person or persons previously acting.

The first sentence of this rule agrees in its wording with English
0. 16, r. 9, except that the English rule has “the same interest”
and owns “a common interest. "
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Then r. 31 (2) provides inter alia that in case a class is interested
in any proceedings the court or judge may appoint someone to
represent all, and that the judgment or order shall be binding upon
the persons so represented. English O 16, r. 32 (b) appears to
cover such a case.

Then there is r. 35 which, it is to be noted, is of much wider
application than the corresponding English rule (0. 16, r. 40)
being, unlike the latter, unrestricted. It provides a mode for
making a judgment binding upon any person interesteld in the
subject matter of the action whe was not a necessary party with
a provision (r. 36) for his showing cause why he should not be
bound.

In Taff Vale R. Co. v. Amalgamated Society of Railway Servants
[1901] A.C. 426, it was held that a registered trade union may be
sued in tort in its registered name.

Lord Lindley said, p. 443:— i

If the trade union could not be sued in this case in its registered name,
some of its members (namely its executive committee) could be sued on behalf
of themselves and the other members of the society . . . If the trustees
in whom the property of the society is legally vested were added as parties,
an order could be made in the same action for the payment by them out of the
funds of the society of all damages and costs for which the plaintifi might

obtain judgment against the trade union . . This question is not a
question of substance, but of mere form.

Linaker v. Pilcher (1901), 70 L.J.K.B. 396, was an action of
tort brought against the trustees of a trade union as representative
of the union and a judgment for damages and costs having been
given, Mathew, J., after argument, in a considered judgment,
made a declaration that the trustees were entitled to be indem-
nified out of the funds of the union.

Lord MacNaghten in Bedford v. Ellis, [1901] A.C. 1, at 10,
indicates by a citation of decisions of Lord Eldon the history of
the rule as to representative parties and, differing from the Court
of Appeal, doubts “whether it is accurate to say that we have
advanced a long way since the days of Lord Eldon.”

Undoubtedly, in this jurisdiction, we have advanced a long way,
and T see no reason why, under the procedure provided by our
rules, a judgment for the payment of money obtained against
representatives of a class, whether that class be organized as an
association or not, should not be enforced in a proper case, not
merely against funds held by or for the benefit of the class, but
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by process against individual members of the class not originally
parties to the action, but brought in by service of the judgment,
unless they show that, under the circumstances of the case, it

would be inequitable to issue such process against them. See

remarks of Meredith, C.J., in Metallic Roofing Co. v. Local Union
(1905), 10 O.L.R. 108, at 116.

The foregoing is one, but not necessarily the only way, in
which a trade union can be sued and its funds reached and, as 1
think, its individuals in proper cases.

It was in part, perhaps, the plan intended to be adopted at least
by amendment in the present case. Six individuals, besides the
union, were made defendants. These 6 individuals were members
of the union at the time the matters complained of took place, and
at the time of the commencement of the action. At the time the
matters complained of, one of them, Young, was secretary; he and
another, Stefanucci, were members of a committee of the union,
called the mining pit committee. There was a third member
of this committee, though it is not clear that he is one of the
persons named as defendants. The union, as a body, instructed
the committee to act in relation to the things complained of, and
the committee did so. It was not made clear, perhaps, that the
other individual defendants were members of the union at the
time the action was brought. Nevertheless, 1 think, that the
union was sufficiently represented, especially in view of the facts
that one, Redpath, the then present financial secretary, was put
forward and examined for discovery as one to be examined as
representing the union, and his depositions used at the trial; that
one Hart, the then present recording secretary, was examined as
a witness at the trial, producing the minutes; that no exception
was taken by interlocutory application or otherwise that the
union was not sufficiently represented, and finally that the union
itself was sued and appeared, by the same solicitor as the individual
defendants, and contested the plaintiffs’ action throughout. Inan
action against persons as representatives of an unincorporated
body, it is not essential that the parties selected should be the
members of the executive or of the board of trustees or manage-
ment, but only that the parties selected, as defendants, should
be such as fairly to represent the members as a body, subject
to this that the society, or some member, may apply for the naming
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of substituted or additional persons. It is said that the individuals
were sued as individuals and not as representatives of the union.
Perhaps this was so, but during the course of the case counsel
for the plaintiffs asked an amendment for the purpose of making
this clear. I think it ought to have been granted in such a way,
if counsel so requested, as to make the claim against them in both
capacities. [ disagree with the dictum that I think was cited
during the argument, that it is necessary in such a case to state
in the style of cause that the defendants are sued in a repre-
sacity. 1 think it quite sufficient to make the inten-
tion clear in the body of the statement of claim. However, so

sentative ¢

far as the present case is concerned, all this is of no importance,
in my opinion, so far as the liability of the union is concerned,
because the union is itself also sued, and, as I think, effectively.

Upon this question we were referred to many English and
other authorities on either side; but it is important to observe
that the English legislation in regard to trade unions differs some-
what in its course, character and extent from that of Canada.

The Trade Unions Act (now R.S.C. 1906 c. 125) appears to
have been passed first in 1872 (35 Viet. ¢. 30). It became c. 135,
R.S.C. 1886. The provisions of the original Act that the purpose
of any trade union shall not, by reason merely that they are in
restraint of trade, be deemed to be unlawful so as to render any
mwember of such trade union liable to eriminal prosecution for
conspiracy or otherwise, ultimately found its way into the Criminal
Code in somewhat different form.

8. 497 (a) of the Code, following a definition of a conspiracy
in restraint of trade, says, that the purposes of a trade union are
not, by reason merely that they are in restrain of trade, unlawful
within the meaning of the last preceding section. See also s. 590.

The Trade Unions Act, s. 2, interprets the expression as follows:

2. In this Act, unless the context otherwise requires, “trade union”
means such combination, whether temporary or permanent, for regulating the
relations between workmen and masters, or for imposing restrictive conditions
on the conduct of any trade or business as would, but for this Act, have been
deemed to be an unlawful combination by reason of some one or more of its
purposes being in restraint of trade.

It is true that s. 5 declares that the Act shall not apply to any
trade union not registered under the Act; the definition, however,
obviously applies equally to registered and unregistered unions.
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Trade unions have, as I have made it appear, been recognized
by the law of Canada since at least 1872. Registration does not
change their character. By registration they do not become
corporations, though, for convenience, registered unions have
been called quasi-corporations. The procedure provided by s. 18
is, I think, only permissive. In any case, it applies only to re-
gistered unions.

Lord Johnston, in the Scotch case of Mackendrick v. National
Union of Dock Labourers (1910), 48 Se. L.R. 17 (noted in Ap. T
of Greenwood’s Trade Unions (1911), seems to express the full
effect of registration when he says:

The registration is voluntary. I do not find that this registration confers
any privileges on the union. What it does is rather to place it under regulations
intended mainly for the protection of its own members. If it imposes any
restrictions, they are incidental merely. It eertainly does not incorporate the
union or give it the status of a registered company or even of a friendly society.
As I read it, its object and effect was to secure to the workman that if he does

join a registered trade union he may rely on its affairs, and, in particular, its
finance, being conducted with some claim to regularity and soundness

The Industrial Disputes Investigation Act 1907 (e. 20)
also recognizes and defines “trade union” as any organization
of employees formed for the purpose of regulating relations between
employers and employees. Obviously, this is not restricted to
registered trade unions.

In my opinion, in view of the course of our Canadian legislation,
and the simplification of our practice and procedure, the provision
for its development by analogy and the development of remedial
methods of giving effect to substantive law and the rights and
obligations arising therefrom, a power which, as I believe, i
inherent in the court, a trade union, even though unregistered
being a body capable of identification by reason of the name it
has chosen, and the constitution it has adopted and the statutory
definition of a trade union, is a body which has acquired such a
visible unity and such effective unity of external action that there
is no reason, in principle or common sense, why the individuals
composing it should not be capable of being sued under the com-
prehensive name which they have chosen for themselves. It is &
matter not of substantive law but of practice and procedure.

To repeat words I have already quoted: “It is a question not of
substance but of mere form.”
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I believe my brother judges accept the opinion I expressed
some time ago as follows:—

That every superior court is the master of its own practice is a proposition
laid down by Tindal, C.J., in Scales v. Cheese (1844), 12 M. & W. 685, 152
E.R. 1374, and adopting this, I think that, without any statutory rules of
practice, the court can, should a case arise, even though the law be fixed as to
the substantial rights of the parties, award such remedies, though they be new,
as may appear to be necessary to work out justice between the parties, (The
Development of the Law, 36 Can. Law Times, p. 382.)

In the Province of Ontario, the practice and procedure of the
courts is perhaps only midway towards a simplification, adapta-
tion and invention of remedies as compared with the practice
and procedure in England and in this province respectively.
There it has been held that a trade union unregistered cannot be
sued under the name of the union, but only by means of repre-
sentative members. Metallic Roofing Co. v. Local Union (1903),
50.L.R. 424 (1905), 9 O.L.R. 171,

Nevertheless, in Krug Furniture Co. v. Berlin Union, &e.
(1903), 5 O.L.R. 463, it was held by Meredith, J., that an un-
registered trade union having been sued and having defended
the action, it was too late at the trial to take the objection that
it could not be sued under the name of the union. The observa-
tions of the judge on p. 468 are to the point of the question I have
discussed.

If a judgment can be obtained against a union in its adopted
name, under such circumstances, what substantial reason can be
urged against its being sued in that name?

There can, in my opinion, be no reason why an unregistered
trade union cannot be made capable of being so sued by mere
rule of court, just in the same way as partnerships have been in
that manner authorized to sue and be sued under the firm name.
This being so, 1 think a decision of the court itself fixing and
declaring its own practice is as effective as a formal rule, especially
in view of the rules as to analogy which I have already quoted.

For the reasons I have given, my opinion is that in this juris-
diction a trade union, though unregistered, can be sued under
the name of the union—some proper officer, of course, being
served—and that a judgment obtained against the union in such
an action can be enforced not only against the funds of the union,
but also by appropriate subsequent proceedings against such
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of the individual members of the union as fail to show that they
ought to be relieved of liability.

It is, however, not nee
rely to adopt the view of Meredith, J.,

S

ssary, as is apparent, to go so far in

the present case, but me
already quoted

In the result, 1 would give the plaintiffs one wonth, or such
longer time as a judge on application, on notice to the defendants
may see fit to give. within which to eleet whether they will take
Judgnment (1) against the individual defendants in their individual
capacity, or (2) against the individual defendants as representing
the union, or (3) against the union by nawe; the judgment, in any
case, to be for the damages and costs as fixed and directed by the
trial judge, and in default of e'ection, the judgment to stand as a
judgment against the individual defendants as individuals,

I would give to the plaintiff the costs of the appeal. In view,
however, of the differences of opinion among the members of the
court, I concur with the Chief Justice in dismissing the appeal,
with costs,

Hy~NpMman, J.:—It seems clear to me, after a careful perusal
of the evidence, that the one and only ground of dispute between
the plaintiffs and defendants was with respect to the plaintiffs,
firstly, refusing to become members of the union, and secondly,
working and being permitted to work in the same mine with
them, as non-union men. I fail to find, on a fair examination
of the record, anything which would justify the conclusion that
the defendants
in their trade or business. There seems no ground upon which

action was with the object of injuring the plaintiffs

it can be said that the defendants were maliciously inclined against
the plaintiffs, unless the dispute itself is evidence of malice, and
I do not think it can be held to be such. If the facts are as 1
conceive them to be, then the situation is exactly the same in
principle as Allen v. Flood, [1898] A.C. 1, and neither the union
itself nor any of the defendants are liable in damages. The
defendants’ sole object was to advance the interests of unionism as
they understand it, and not for the purpose of injuring the plaintiffs.

I cannot see what possible bearing the Industrial Disputes
Act can have in the case. The consequences to the employers
would be the same as though such a statute did not exist, and
the defendants themselves are the only persons who would incur
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any extra liability or disadvantages, inasmuch as if they had
struck they might be prosecuted and found guilty of a eriminal
offence, but it seems to me that “threatening to strike” is not a
criminal offence.
I would allow the appeal, with costs.
Appeal dismissed.

MINISTER OF JUSTICE FOR CANADA v. CITY OF LEVIS.

Judicial Committee of the Privy Council, Lords Sumner, Parmoor and
Wrenbury. November 25, 1918.

1. Taxes (§ I F—90)—ExemMprion—CROWN—SPECIAL ASSESSMENT—WATER
cHArGE—B.N.A. Acr—Muxiciear Acr.

A special tax or assessment imposed by a municipality for the use of
water from its water supply is not within the nxem"tion of the Crown
from “taxation’ within the meaning of s. 125 of the B.N.A. Act and art,
5729 of the Quebec Cities and Towns Act, 1909,

2. Muxiciear corroraTions (§ I1 H—265)—~Duty A8 T0 WATER SUPPLY—
ABSESSMENT FOR—CROWN,

Apart from any statutory duty under the Cities and Towns Act (Que.
1909) and any by-laws passed in pursuance thereof, there is an impli
obligation on the part u’ a municipal corporation, arising from necessity,
to give a water au[)ply to buildings of the Dominion government, so lon,
as the latter is willing, in consideration of such supply, to make fair an
reasonable payment; it is subject to a special charge imposed by the
municipality for the use of such supply.

3. Manpamus (§ I D—31)—To COMPEL CITY TO SUPPLY WATER. .

The duty of a municipal corporation to supply water from its water
supply is enforceable by mandamus; the remedy will be refused when
the party seeking it refuses to pay the assessments therefor.

AppeAL from a judgment of the Superior Court of Quebec in
review, 51 Que. 8.C. 267, affirming the judgment of the Superior
Court dismissing the appellant’s petition for an order of man-
damus. Affirred.

The judgment of the Board was delivered by

Lorp Parmoor:—This is an appeal by special leave, by an
Order in Council of November 27, 1917, from a judgment of the
Superior Court of Quebec in review (51 Que. S.C. 267), affirming
a judgment of the Superior Court of Quebec, which dismissed a
petition of the appellant for an order of mandamus against the
respondents. The City of Levis, in pursuance of powers which it
possessed, constructed a system of waterworks and drainage in
1904 at a cost of about $500,000. The council of the city had
authority, originally, by ss. 396 and 398 (3) of the Cities and
Towns Act, 1903, and afterwards under the Cities and Towns

Act, 1909, arts. 5651 and 5653 (3), to impose by by-law a special
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tax with the object of meeting the interest on the sums expended
in construction of waterworks, ete., and of establishing a sinking
fund, and in addition to establish a rate for water. By art. 5655
it was provided that both the special tax and the water rate, as
well as all other taxes due for water, or for meters, were to be
levied in accordance with the rules and in the manner preseribed
for general taxes. On January 14, 1904, the counecil of the city

provided by by-law for the imposition and levy of a special annual
tax not exceeding $17,000 on the assessed value of every house,
shop, or other like building, to meet the interest on the sums
expended on the construction of waterworks, ete.  On January 3,
1907, the council of the city made a further by-law imposing an

(

annual tax of 12157 on properties of the annual value of $50 and

C¢ on properties of the annual assessed value

upwards, and of 715
of less than $50, appearing on the assessment roll.  The said
hy-law contains a provision that the taxes thereby imposed shall
be payable before any water has been supplied at the office of the
city treasurer in two instalments on October 1 and April 1; or at
such other times, and in such other manner, as the council shall
think right to fix and declare

The Government of Canada is the owner of a building situate
at the corner of Commercial 8t. and the Avenue Laurier within
th
drainage. The building was erected in or about the yvear 1906,

wrea served by the respondents’ system of waterworks and

and in the first instance was oeccupied as a post office.  In 1907,
an agreement was made between the Government of Canada and
the respondents by which it was provided that the government
would pay the sum of $250 per annum in respect of the water
gsupply to the post office, but would not make any pavient in
respect of drainage. Subsequently, further portions of the build-
ing were occupied for the purpose of an office of customs, and an
office of inland revenue, and a question arose as to the additional
payment which should be made by the Government of Canada
for the supply of water to these offices.  Ultimately the respond-

ents offered to supply water to the new offices for an inclusive sum

of $50 a year, in addition to the agreed sum of $250 a year for

supply to the post office, making a total charge of $300 a year, but

the government, without admitting any liability to pay, insisted that
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the sum of $35 a year would be a fair sum to charge for the water
supply to the whole building. Their Lordships see no reason to
question the finding in the Superior Court, confirmed by the judg-
ment of the Superior Court in review, that $300 did not constitute
an excessive demand. No arrangement was made as to the sum
which the Government of Canada should pay for the supply of
water to the government building, and on or about February 16,
1916, in default of the acceptance by the government of the
arrangen ent proposed by the respondents, the respondents cut
off the water supply from the government building. The express
power given by art. 5661 of the Cities and Towns Act, 1909, is:—
If any person . . . refuses or neglects to pay the rate lawfully
imposed for the water supplied to him . . . the municipality may cut
off the water and discontinue the supply as long as the person is in default,
By letter of June 22, 1916, the respondents offered to supply the
whole of the government building with water and drainage on
terms that the government should pay the arrears, then unpaid,
of the sum of $250 a year and interest, and that the question of
payment for the water supply and drainage for the whole of the
building should be agreed within four months, or, in default of
agreement, that the respondents should be entitled to cease to
afford a water supply from the

stem of waterworks. This offer

was not accepted by the government. The appellant in July,
1916, presented a petition for a writ of mandamus to order the
respondents to supply water to the whole of the building and at
the same time deposited in court the sum of $250 to answer the
charge for the supply of water to April 30, 1916. The appellant
claims that he is entitled to an order for a mandamus on the
ground that the respondents are under a legal obligation to supply
the government building with water without exacting any annual
tax in respect thereof or any payment at all, or (alternatively)
any payment other than such as the parties may agree, or in
default of agreement such as may be a fair payment having regard
to the quantity of water from time to time consumed, and that
the respondents had no right to cut off the water supply as the
appellant had not refused or neglected to pay any rate lawfully
imposed on him. The respondents do not claim to be entitled to
impose on the Government of Canada any tax, in respect of a
supply of water or drainage to the government building, or any

-
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ler portion thereof. They admit that the government is free from IMP.
all liability to taxation, but claim that the water supplied is in P.C.
the nature of a merchantable commodity, and that, though the Mixsrer op
4 government is free from all taxation, it is not entitled to elaim a J":JI""“
— supply of water without payment, or to continue to receive it  Canapa
of without payment, but that it is bound, if and so long as it requires (‘”l;,' a5
b, a supply of that commodity, to pay therefor a fair and reasonable Levis.
he sum. Lordﬁnwn
ut The first question which arises for the decision of their Lord-
88 ships is whether the Government of Canada is entitled to demand
. a supply of water from the waterworks of the respondents with-
ly out payment. 8. 125 of the B.N.A. Act, 1867, relates only to
ut exemption from liability to taxation, and the respondents do not
e claim to impose any charge in the nature of a tax. The appellant
n bases his claim for exemption of payment for water supplied to
d. government buildings on art. 5720 of the Cities and Towns Aet,
Of 1909. This article exempts from taxation the property of the
e federal and provincial governments of Canada and also certain
f f other property, held and occupied for the purpose of religion,
0 i education, or charity. The proprietors or occupiers of property
of the latter class are, however, taxable for any special tax or
. assessment made for the purpose of works required for the open-
e ing and maintenance of streets, watercourses and public lighting
1t under the by-laws, as well as for the payment for the use of water.
e It was argued that the expression of this special liability to pay
1t for the use of water, in the specified instances, gave rise to the
e implication that there was no liability on the Government of
v Canada to pay for the use of water as supplied to government
;I ) buildings. The language of the article does not justify any such
) inference. The article places a limitation on the general exemp-
n tion gs applied to certain specified properties. In respect of these
1 properties a special tax or assessment is imposed in respect of
t works required for the opening and maintenance of streets, water-
e courses, etc., under the by-laws as well as for the payment of
- water, but the respondents do not claim to impose any tax or
> assessment on the Government of Canada for the payment of a
. l water supply. The article does not in any way affect the ques-
o tion of the liability of the Government of Canada to make some
{ payment for the water which the respondents supply to the muni-
)
! 2
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cipality. Water supplied at the cost of the municipality from
artificially constructed waterworks is in the nature of a mer-
chantable commodity, and their Lordships are of opinion that
unless some statutory right is established, the Government of
Canada cannot claim to have a supply of water for the govern-
ment building, unless it is prepared to pay and to continue to pay
in respect thereof a fair and reasonable price. The Chief Justice
states in his judgment that this obligation has been recognized
throughout the whole Dominion, and the correspondence which
has passed between the Government of Canada and the respond-
ents in the present case, indicates that the main contention which
has arisen is not a claim to have water supplied without payment,
but as to the amount which, under the conditions, would be a fair
and reasonable price.

The question remains to be copsidered whether the appellant
is entitled to the order for mandamus which he claims in his
petition. There is no article which in terms imposes upon the
respondents an obligation to give a water supply to any of the
houses or other buildings within the area of supply, and there is
an absence of any general provision either as to the method or
system of supply, or as to the quality of the water. The appellant,
however, relies on an implication to be inferred both from the
articles, and from the conditions which apply where water is
supplied from statutory waterworks, that all owners or occupiers
of houses or other buildings within the area of supply are entitled
to demand a supply of water from the respondents. In all cases
in which the owners or oceupiers of houses or other buildings,
within the area of supply, are so entitled, it is specially provided
by art. 5657 that the water supplied shall be introduced into
houses or other buildings by and at the expense of the munici-
pality.

In the ¢

of the owners or occupiers of taxable property,
there is a general obligation imposed upon all such owners or
occupiers to pay the special tax imposed, although not availing
themselves of the water from the waterworks (art. 5652). It is a
reasonable implication that, in return for this liability, the owners
or occupiers of taxable property should have the right to demand
a water supply, in respect of such property. There are, moreover,
provisions in the by-laws which define the conditions attached
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m to such right.  Art. 43 of the hy-law of January 3, 1907, provides IMP.
e that taxes imposed under the hy-law shall be payable before any P.1
ut . water has been supplied at the offices of the city treasurer.  Art. 47 jrvister o
ol 4 of the same by-law directs that in every case of non-payment of Jusmicy
= taxes, charges or compensation, impo by this by-law, within 1‘3;”.“
Ly 30 dayvs of their aceruing due, the council or their authorized Choow i
e officer may discontinue the supply of water in any building, for  Levis
d which such charges or compensation are due, or to any person  Lord Parmoor
h who makes default in payment of the said taxes, charges, or com-
i- pensation. It is further provided that the discontinuance of the
h supply of water shall not prevent the liability of the owner or
t, occupier to pay the taxes, charges or compensation, and that the
ir supply of water to a person in default shall not be renewed, until
all arrears have been paid. These articles are clearly framed on
it the basis of an obligation to supply, and their Lordships cannot
is doubt that this obligation is imposed on the municipality in respect
e of taxable properties within the area of supply, although no
e monopoly of supply, which would prevent any owner or occupier
» from providing an independent supply, has been vested in the
o respondents. These articles, however, do not apply to the Crown,
or to any person requiring a supply of water who is not the owner
e or occupier of taxable property, and the respondents cannot rely
o upon them to justify their action in cutting off the water supply
8 from the government building.
1 In the case of the Crown, no implication of an obligation upon
8 the respondents to give a water supply can be based on liability
to water taxation, since the Crown is admittedly not liable to
l such taxation. The respondents, moreover, have not the monop-
) ) oly of water supply, so that the implication of an obligation cannot
» . A be supported on the ground that the Government of Canada has
been deprived of the right to supply water to the government 2
building. It must be recognized, however, that water is a matter
r J of prime necessity, and that, where waterworks have been estab-
L ( lished to give a supply of water within a given area for domestic
1 and sanitary purposes, it would be highly inconvenient to exclude
8 from the advantages of such supply government buildings, on the
l ground that these buildings are not liable to water taxation. The
respondents are dealers in water on whom there has been con-
I ! ferred, by statute, a position of great and special advantage, and
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they may well be held in consequence to come under an obligation
towards parties, who are none the less members of the public and
counted among their contemplated customers, though they do
not fall within that class, who are liable to taxation, and who
being in the immense majority are expressly legislated for and
made subject to taxation. Their Lordships are, therefore, of
opinion that there is an implied obligation on the respondents to
give a water supply to the government building provided that,
and so long as, the Government of Canada is willing, in considera-
tion of such supply, to make a fair and reasonable payment, The
case stands outside of the express provisions of the statute, and
the rights and obligations of the appellant are derived from the
circumstances and from the relative positions of the parties. The
question, therefore, arises whether the respondents have made
any such default in their obligation to supply water to the govern-
ment building as would entitle the appellant to an order for a
mandamus.

The facts shew that the respondents have not refused to
supply water provided that the Crown is willing to pay a reason-
able amount. An arrangement was made in 1906 under which
the respondents supplied water to a portion of the government
building used as a post office in consideration of an annual pay-
ment of $250. This arrangement remained in force over a series of
vears, but an additional payment was subsequently claimed, when
the rest of the building was used as an office of customs and inland
revenue. After negotiation, the respondents offered to supply the
whole building for an annual payment of $300, but Mr. P. Hearson
Gregory, writing on behalf of the government, declared that the
proposed charge was absolutely absurd and repeated a former
offer, without prejudice, that a flat rate be entered into, for the
whole of the service of the building, at $35 per annumn, as a sum
in every way fair for the amount of water consumed. The Superior
Court of Quebec, and the Superior Court in review, have found
that the sum claimed by the respondents, and which the Crown
was not willing to pay on the ground that it was absolutely absurd,
was not excessive having regard to all the conditions, and the
charges imposed on the owners or occupiers of taxable property.
The result is that at the time when the petition was presented for
an order for mandamus the respondents were not in default, since
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the Government of Canada at that time was not willing to pay a IMP.
price for the supply of water which had by a concurrent finding of P.C
two courts been held not to be excessive. The respondents were apivicren or
therefore no longer bound to supply a commodity for which the "‘.‘I'”"‘ B
appellant as their customer was no longer willing to pay, and  Caxipa

equally they were entitled to discontinue the supply, not as an
exercise of an express power to cut it off, but as an inmiplied correl:-
tive right, arising because the appellant was no longer prepared
to perform his reciprocal obligation. Their Lordships concur in
the judgment of the Superior Court of Quebee, confirmed by the
judgment of the Superior Court in review, that the order for a
mandamus should under these circumstances be discharged

Their Lordships will humbly advise His Majesty that the
appeal should be dismissed with costs.

Appeal dismissed,

O'BRIEN v. KNUDSON.
Yukon Territorial Court, Black, Judge pro tempore. December 31, 1918
MorrGaGe (§ I E—20)—PersonNat viasiary—Trustees —BeNEvoLENT
S0CIETY—MISTAKE
Where trustees of an unincorporated benevolent society, in their
capacity as such, execute a mortgage of the society’s property containing
the usual personal covenant to pay the mortgage debt, they ecannot
eseape personal liability on the ground that they had entered into such
covenant in mistake of its legal effect.
[Watling v. Lewis, [1911] 1 Ch. 414, followed.]

Action for foreclosure of mortgage and enforcement of per-
sonal covenant therein.

J. P. Smith and C. B. Black, for plaintifi; J. A. Fraser, for
defendants.

Brack, J. pro tem.:—The action is brought by plaintiff as
mortgagee for foreclosure or for sale of property described in two
certain mortgages made by defendants Knudson, Strathie and
Bossuyt, the one upon real estate being the land and premises
situate in Dawson, Yukon Territory, occupied and known as the
“Moose Hall”; the other being a chattel mortgage upon the
furniture and other chattels belonging to said Lodge in and upon
the said mortgaged premises. Both mortgages bear date March
20, 1916, and were given to secure payment of the sum of $8,000
borrowed from the plaintiff, with interest as therein provided,
and are executed under the respective seals of the mortgagors.
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The plaintifi. also asks for judgment against the defendants
Knudson, Strathie and Bossuyt on their personal covenant con-
tained in the mortgages for payment of the mortgage debt. The
said defendants Knudson, Strathie and Bossuyt were trustees of
the said Moose Lodge at the time the mortgages were given, and
were also the registered owners, in their own names, of the mort-
gaged lands and premises, and were as such trustees the cus-
todians of the chattels so mortgaged.

The defendants Schink, Gleaves and Bossuyt were the trustees
of the said Moose Lodge at the time the action was begun.

The land mortgage contains the following covenant by the
mortgagors for payment of the mortgage debt:

Now we, the said P. A. Knudson, William Strathie and Charles Bossuyt,
s a8 aforesaid for Dawson Lodge No. 1393, Loyal Order of Moose, bheing
registered owners of an estate in fee simple in possession, subject, however, to
such encumbrances, liens and interests as are by note endorsed hereon, in all
those certain traets of land situate in the Yukon Territory and more particu-
larly described as follows: Lots numbered (1) and (2) in block lettered
the Ladue estate, in the townsite of Dawson, in the Yukon Territory, as shewn
on a plan of the said townsite by James Gibbon, D.L.8., and of record in the
Depurtment of the Interior as plan No. 8338, together with all buildings,
erections and improvements thereon, do hereby, in consideration of the sum of
$8,000 as aforesaid, lent to us by Anna Josephine ' Brien, of Dawson, in the
Yukon Territory, married woman (hereinafter called the mortgagee), the
receipt of which sum we do hereby acknowledge, covenant with the said Anna
Josephine O'Brien, her executors, administrators and assigns,

Firstly, that we will pay to the said mortgagee the above sum of $8,000
in manner and time following, that is to say, the sum of $8,000 to be puid on
the 20th day of March, 1918,
with the usual covenant for the payment of interest.

"in

The chattel mortgage contains similar covenants by the mort-
Zagors.

The defendants by their defence deny the covenants and say
that:

If they covenanted with the plaintiff as alleged, such covenant was put
in the mortgage by mistake and was not the substance of the transaction
between the plaintiff and the Loyal Order of Moose; that the said mortgage
was intended only to operate as a mortgage on the property of the Loyal Order
of Moose and not so as to attach any personal liability to the defendants,
Knudson, Strathie and Bossuyt, and that the said mortgage was signed by the
said defendants in the belief that it was only binding upon them in their
capacity as trustees of the Loyal Order of Moose.

These defendants further allege that if they so covenanted
with the plaintiff they were ignorant of the fact that such covenant
was contained in the mortgage, and that it was understood and
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agreed between the plaintifi and the defendants that there was no
personal liability on the part of the mortgagors.

The defendants by their counterclaim ask for rectification of
the mortgages so as to embody what was the actual agreement
between the parties, as alleged, or for rescission of the personal
covenants contained in the mortgages

All the defences set up in the pleadings, excepting only that of
mistake, were abandoned by the defendants’ counsel on the argu-
ment.  So that the only issue to be determined is whether or not,
on the L'lolllnl of mistake the defendants are entitled to rec tifica-
tion of the contract or rescission of the personal covenants for
payment of the mortgage monevs and interest,
follows:—The Moose Lodge
an unincorporated body, known as “ Dawson Lodge No. 1393 of

The facts, briefly stated, are

the Loyal Order of Moose,” required to raise the sum of $8,000,
or thereabouts, for the purpose of paying off a then existing mort-
gage on their property in Dawson for 85,000, and certain other
obligations amounting to, approximately, $3,000 for lodge fixtures
wndd furniture, and arrangements were made with the plaintiff for
the loan. A resolution authorizing the defendants Knudson
Strathie and Bossuyt, trustees, to borrow the money on behalf of
the lodge was passed at a regular meeting of the lodge, duly con-
vened, on the 17th day of March, 1916. The resolution is as
follows:

Extract from minutes of regular meeting of Dawson Lodge No. 1303,
Loyal Order of Moose, held on 17th March, 1916

Moved by Bro. Lobley, seconded by Bro, D, Cameron, that P. A. Knud
son, William Strathie and Chas. Bossuyt, trustees of this lodge, be and they
are hereby authorized to borrow on behalf of the lodge the sum of $8,000, and
first to pay therefrom all principal moneys and interest due to Andrew Rystogi
on a mortgage held by him against the lands and buildings of the lodge, and
procure a discharge thereof, and from the remaining moneys, so far as the same
will extend, to pay the outstanding indebtedness of the lodge. And the said
trustees are hereby further authorized and empowered for the purpose of
better securing repayment of the said sum of $8,000 with interest thereoh at
the rate of 129 per annum, to give, grant and execute upon the lands, build-
ings, goods and chattels of this lodge, such mortgages or other securities as

may be necessary in the premises and to assign the insurance on said buildings
and fixtures as further security, Carried

This resolution must be taken as the basis of the agreement
between the parties.

The defendants sought to shew that the plaintiff had agreed
to loan the money on the s

curity of the property only, and had
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agreed that there was to be no personal liability on the part of the
mortgagors, and that the mortgages did not, therefore, express
the true agreement had between the parties, thus constituting «
“mistake’” in law, entitling the defendants to rectification or

rescission of the covenants referred to.

In order to succeed in establishing “mistake,” as sought by
the defendants, it would have to be shewn that the plaintiff had
in view the idea of simply taking what would amount to merely a
charge on the property and that alone, and that there was to be
no liability on the part of the borrowers of the money to repay.
This position is not borne out by the evidence.

In these cases, on the law of mistake, it is difficult to apply a
principle because you have to rely upon the statements of the
parties made often upon imperfect recollection of what took place.
But I understand the law to be, that in order to obtain rectifica-
tion there must be a mistake common to both parties, or if the mis-
take is only unilateral there must be fraud or misrepresentation
amounting to fraud. May v. Platt, [1900] 1 Ch. 616, There it
was held that, in the absence of fraud, vendors or purchasers of
land eannot be put to their election to rescind or accept rectifica-
tion on the ground of unilateral mistake; and the case of Paget v.
Marshall (1884), 28 Ch. D.
does not, in my view, apply. There the evidence was that a mis-

255, relied upon by the defendants,

take had been made in the preparation of the lease by including
in the deseription of the property a portion of one of the buildings
which the evidence shewed clearly was never intended to form
part of the demised premises, and the lease could be rectified
without violating what was actually and obviously intended when
the contract was made. It is not claimed or suggested that the
clement of fraud or misrepresentation is found in the present case;
on the contrary, counsel distinetly disclaimed any such conten-
tion. In order to sustain the defendants’ counterclaim for recti-
fication of the mortgages or the rescission of the personal covenants
for payment, I must come to the conclusion that there was in fact
an agreement—and that it was in the mind of the plaintiff Mrs,
('Brien—that she was to get no security beyond a charge on the
property; that some agreement other than that expressed in the
mortgages had been made, and that the minds of the parties were
together in regard to it. I cannot from the evidence reach such
a conclusion.

——
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the 1 The resolution authorizing the borrowing is, as I have said, \lfiiﬂ\'
- the basis of the agreement. The whole transaction appears to T.C
R have been the loaning of money on the security of a mortgage to  ('Briex
or § be given in the ordinary way without any agreement as to whate '\“"N‘\
the instrument should or should not contain. “Borrowing”
by implies repayment, and the giving and taking of the mortgage - §
ad was, as expressed in the resolution, “to better secure’” such repay-
' ment.
be The defendants themselves say that they considered “the
e Moose ' liable, and that they, the trustees, “were not to be liable
anv more than the rest of the Moose,” which conflicts with the
- idea that the plaintifi had agreed to look solely to the property.
he The letter from the plaintiff Mrs. O'Brien to the defendant Bos-
e

suvt, put in in evidence on behalf of the defendants, written from

Seattle on the 17th of November, 1917, asking for payment of
- ! £3.000 or $4,000 on account of the mortgage before the 20th of

March, 1918, and stating that unless some such arrangement was

it made she would have to “insist on payment in full,” and suggest-
ot \ ing monthly payments of $300 or $400 as “an easier plan” for the
" lodge, seems to coincide with the evidence of all these defendants
r that there was a subsisting liability on the part of “the Moose,”
& apart from the property itself, to pay the money; and, as between
= the parties, that liability in this instance is upon these defendants
g who borrowed the money on behalf of the unincorporated body,
» and signed the mortgages. Harrison v. Timmins (1838), 4 M. &
R W. 510, 150 E.R. 153, is the case of a corporation—an incorporated
d body, not an unincorporated body. There is a clear distinction.
s In the case just referred to it was held that the court had no power
e to order an execution to issue against defendant, a director of the
; A company, on a contract for work and labour done for the com-
‘ pany, there being no provision in the statutes creating the com-
3 pany making such director personally liable. Several other cases
' J of the same character were cited by defendants, but they do not,

t in my view, meet the case of these defendants.
The evidence is that the mortgages were read over to the
: defendants, all being present, together with the plaintiff, in the
’ office of C. W, C. Tabor, K.C., then acting as solicitor for the
’ mortgagee. It is admitted that there was no misrepresentation.
It is stated in the evidence that after the mortgages were so read

&
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over, and when in the act of signing, the defendant Knudson, mel
A who was the first to sign, asked Mr. Tabor “if there was any ot
OBraex  personal liability attached to the paper,” to which Mr. Tabor :I:;"I
l\\l‘l»--\ sreplied, in effect, that there was no liability except as trustees, inse
The evidence of O'Brien, seeretary of the lodge, who was also
e present in Mr, Tabor's office when the mortgages were executed ane
is, that Mr. Tabor said “there was no personal linbility, that they | Box
were simply =igning as trustees.”  The evidence of the defendants
Knudson, Strathie and Bossuvt is, that they understood that they < will
were linble only as trustees,
The parties knew the contents of the documents, and the hest
that can be said is, that they misunderstood or were ignorant of i

the legal effect of their act. i /

A number of authorities were cited upon the question of per- ! -
sonal liability of trustees in cases of this nature. 1 shall not enter | Bro
upon a diseussion of all these authorities; but 1 will refer to the

recent ease of Watling v. Lewis, [1911] 1 Ch. 414.  Following the

decision in this ease, even if the evidence of the conversation

alleged to have taken place at the time of the signing of the mort- 1

gages was admissible to vary this contraet, and the very words of

that conversation were written into the mortgage—even then

these mortgagors would not be absolved and they must be held

personally liable on their covenant to pay. app
In the case referred to—Watling v. Lewis—I1 quote the head- mng

note, as follows: disn
P, and H. formerly carried on business in partnership and as such were

entitled, as part of their partnership property, to certain frechold property Laj

which was subject to a mortgage created by them to secure £2,000 and interest. |

After the deaths of P. and 1., disputes arose between their respective trustees

as to P.’s share in the partvership property, and ultimately a compromise was com

made in pursuance of one of the terms of which a deed was entered into between by 1

the plaintiff, the present trustee of P's will, and the defendants, the present v pare

trustees of H.'s will. By that deed, the plaintiff, as trustee, granted and 3

released unto the defendants P.’s share in the mortgaged premises subject to

the mortgage, and the defendants “as such trustees, but not so as to create ‘ clair

any personal liability on the part of them or either of them,” thereby jointly | App

and severally covenanted with the plaintiff that they or one of them, their or \

one of their heirs, executors, administrators, or assigns, would pay the prineipal i

sum of £2,000 then due in respeet of the mortgage and all interest thenceforth 15 Wi

to become due thereon, and would keep indemnified the plaintiff and his top

estate and effects and the estate and effects of P, from all elaims and demands I

on account thereof ,
Held, that the effect of the proviso in the covenant, if valid, would be not optic
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dson, merely to limit but to destroy the personal liability on the part of the defend- YUKON
aik ants; that, inasmuch as there was a covenant to pay and indemnify, the T.C
e proviso was repugnant to the covenant and had no effeet, and that the defend- :
abor aints were therefore liable under the covenant as if the proviso had not been  O'Briex
tees inserted in it " v
. S0
| There will be an order for sale of the mortgaged properties, rooy
wed § and judgment against the defendants Knudson, Strathie and Black, 1
they Bossuvt personally for the amount claimed, with costs
lants I'he defendants’ counterclaim for rectification or rescission
they will be dismissed, with costs
Judgment for plaintifi
it o COLONIAL REAL ESTATE Co. v. SISTERS OF CHARITY OF CAN
THE GENERAL HOSPITAL OF MONTREAL. ‘
| Supreme rt of Canada, Sir Lo Davies, C.J., and Idington, Ang S
pe and Mignault, JJ. December 9, 1918
nter | Brokers (§ 11 B—15)—Rean esrare—CoMmissions —PROCURING SALY
the | I'ivME-—SALE BY OWNER
Where by the terms of an agreement u broker is to effect a sale of land
the vithin a specified time, and does procure a purchaser within such time
4 but the transaction falls through, he is not entitled to his commission
on vhen after the expiration of the time limit the land is sold to sueh pur
ort- chaser by the owner direetly
\Stralton v on (1911 1 Can, S.C.R. 395, distinguis S
S Ol annotation 4 D.1 531 on the sufficieney of broker ervices entitling
hen them to commission
weld Arrear from the judgment of the Court of King's Bench, Statement
appeal side, Provinee of Quebee (1918), 27 Que. K.B. 433, revers-
- ing the judgment of the Superior Court, District of Montreal, and
dismissing the plaintifi’s action with costs.  Affirmed
were E. Lafl K.C., and 7. P. Butler, K.C'., for appellant ; [. Gerin-
werty Lajoie, K.( and J. H. Gerin-Lajoie, for respondent
st ot .
[“ Davies, (). (dissenting I'his was an action to recover n P .
itees
o commission claimed |7 the plaintiffs, appellants, upon a sale made
veen \ by the respondent Sisters of Charity to Mignault and Morin of a
“"”' r parcel of real estate in Montreal
e v .
s %o I'he action was maintained by the trial judge for the sum
ate claimed, $3,951.76, and on appeal was dismissed by the Court of
ntly \ppeal
ror N
No material facts are in dispute.  The question to be decided
ipal I !
rth is whether, on these facts, the defendants, respondents, are liahle
his to pay the plaintifis the commission sued for,
nds .
- Respondents, in September, 1912, gave the appellants an
- | option to purchase the lands in question for £395,176. good until
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g anc Friday, September 13, 1912, noon, and on the same day, by a Sl
‘ E 8C separate letter referring to the option, bound themselves to pay pric
Coroxtar.  appellants a commission of 177 on the amount of the purchase- on
EM‘_‘\'T"“"‘ ., Money if the sale was effected by them during the currency and A
v on the terms of the option. the
s("f;:f:“'l‘;;r It is common ground that the time limit for carrving out the ; app
(:;P\rll:'" option was extended until November 12, 1912. cha
HOSPITAL OF The plaintiffs accepted the option, and, at the time of accept- of 1
-3"';\"f'_’1"“ ing, paid the respondents $5,000 on account. con
Davies, CJ Afterwards, on the 11th and 12th November, within the time the
limit, the appellants, having secured a purchaser ready and willing (
to take the property on the terms provided in the option, attended resj
with such purchaser, one Desjardins, at a notary’s office to carry 4 brot
out the agreement of purchase. Respondents were present by evel
their attorney. Desjardins was present and ready and willing to trar
carry out the purchase, but was prevented from doing so by the trac
claim set up by two third parties, Messrs. Mignault and Morin, to timi
the effect that they, and not the purchaser Desjardins, had bought worl
the property through the agency of the appellants and its sub- ! to |
agent, one Rollit, and that they were entitled to a deed of the J
property for the sum of $395,176 instead of some $425,000 which laid
Desjarding contended they had agreed to pay as the pure ase- case
price from him to them, AC
The result of the dispute was the withdrawal of Desjardins 1 (
from the purchase of the property. ]
Owing to the disputes between the two alleged purchasers, into
Desjardins on the one hand and Mignault and Morin on the other, com
each one claiming to be entitled as the purchaser through the on t
appellants of the land and to receive a deed of the same for the son,
consideration price of 8395176, the transaction was not com- to tl
3 pleted. The respondents, defendants, were not responsible for h the «
‘ this. L
) A few days afterwards, however, and after the time limit had ::::;
| expired, namely, on December 4, the defendants, respondents, part «
| agreed to accept the elaim of Mignault and Morin to be the pur- behin
d chasers as opposed to the claim of Desjardins to be such and brog
executed to them a deed of the property in question for the sum (I:;l:;:
of $395,176, on the same conditions as those stipulated for in the k |
option they had given to the plaintiffs, appellants, and at the appe
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same time credited the said Mignault and Morin on the purchase-
price with the $5,000 paid to them by the plaintiffs, appellants,
on September 12 previously.

By accepting these parties as the purchasers, it is contended

the defendants adopted the contract made by the plaintif
appellants, or their sub-agent with Mignault and Morin as pur-
chasers, profited by the same, and could not 111']:“\4‘ the :|p|u-||:m|.~
of their right to a commission on the sale, even though it was not
completed until after the time stipulated for in the option and in
the accessory obligation with respect to the commission

The relation of Mignault and Morin as purchasers from the
respondent defendants of the land in question was, it seems to me,
brought about by the plaintiffs and by directly dealing with them
even after the expiration of the stipulated delay for closing the
transaction, the respondents waived the delay, adopted the con-
tract negotiated for them by the plaintifis within the stipulated
time, and having done so and taken advantage of the plaintifis’
work as their agent, cannot be permitted to repudiate their liability
to pay the commission,

The rule which should govern in cases of this kind has been
laid down by the Judicial Committee of the Privy Council in the
case of Burchell v. Gowrie and Blockhouse Collieries Lid., [1910]
A\.C. 614, and has been followed in this court in Stratton v. Vachon,
t4 Can. S.C.R. 395.

That rule is that where an agent has brought the landowner
into relation with an actual purchaser he is entitled to recover his
commission although the owner has sold, behind the agent’s back,
on terms which he had advised them not to accept. Lord Atkin-
son, in delivering the judgment of their Lordships, said, in answer
to the contention that the acts of an agent cannot be held to be
the efficient cause of

sale which he has opposed:
The answer . . . is, that if an agent such as Burchell was brings a
person into re

tion with his principal as an intending pure , the agent

has done the most effective and, possibly, the most laborious and expensive
part of his work, and that if the principal takes advantage of that work, and
behind the back of the agent and unknown to him, sells to the purchaser thus
brought into touch with him on terms which the agent theretofore advised the
principal not to accept, the agent’s act may still well be the effective cause
of the sg P. 401

There can be no doubt in my judgment that the plaintiffs,

appellants, brought the purchasers in this case, Mignault and
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Morin, into direct relation with the respondent vendors and that
the plaintiffs were the efficient cause of the actual sale or accept-
ance by the defendants, respondents, of Mignault and Morin as
the purchasers.  The knowledge that they had when so aceepting
of Mignault and Morin having been brought as purchasers into
relations with them as vendors by plaintiffs; the adoption of the
terms of sale contained in the option they had given the plaintiffs;
the crediting on the purchase-price to Mignault and Morin of
the 85,000 paid by the plaintiffs to them when the option was
given and the commission agreement entered into: all combine to
convinee me that the respondents eannot be permitted to escape
through the time limit from their liability to pay plaintiffs the
stipulated commission sued for. They must be held to have
clearly waived this time limit

I would allow the appeal with costs here and in the Court of
Appeal and restore the judgment of the trial judge.

Ipinaron, J. (dissenting):—1 would allow this appeal with
costs here and below and restore the judgment of the trial judge.

ANGLIN, J. The material facts of this case and the vant
documents appear in the judgmwent delivered by Pelletier, J., in
the Court of King's Bench, 27 Que. K.B. 433, and in the opinion
of my brother Mignault, which I have had the advantage of read-
ing. I fully concur in my learned brother's view that the question
presented must be determined not by the principles of English
law, but by those of the eivil law which obtain in the Provinee of
Quebec.

Although art, 1082 C.C", omits the first, or positive, clause of
art. 1176 C.N.

Lorsqu'une obligation est contractée sous la condition qu'un événement
arrivera dans un temps fixe, cette condition est ecensée défaillie lorsque le
temps est expiré sans que I'événement soit arrivé
the reproduction of the second clause in these terms

if there be no time fixed for the fulfibnent of a condition it may always be
fulfilled,

clearly implies the converse proposition, that, where a contract
contains a stipulation as to the time for the fulfilment of a con-
dition to which the obligation imposed is made subject, that con-
dition cannot be fulfilled so as to render the obligation absolute
after the time so fixed has elapsed.  On the expiry of the delay, if
the condition remain unperformed, the obligation entirely ceases.
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Art. 1082, according to the codifiers’ foot-note (first report,
p. 71, No. 102), is based on Pothier (Bugnet) 209, 210 and 211,
and 6 Toullier 623 et seq. The opening paragraphs of section 209
of Pothier read as follows:

200. Lorsque la condition renferme un temps préfix, dans lequel elle doit
étre accomplie, comme si je me suis obligé de vous donner une eertaine somme
si un navire était cette année de retour dans les ports de France il faut que la
chose arrive dans le temps préfix; et lorsque le temps est expird sans que la
chose soit arrivée, la condition est censée défaillie, et 'obligation contractée,
sous cette condition, est entidrement évanouie

Mais si la condition ne renferme aucun temps préfix dans lequel elle
doive étre accomplie, elle peut I'étre en quelque temps que ce soit ; et elle n'est
pas censée la défaillie, jusqud’ ce qu'il & soit devenu certain que la chose
n'arrivera point

Toullier deals with certain exceptions indicated by Pothier,
not material to this case, which the codifiers did not adopt. In
the codifiers’ first report, p. 71, No. 102 (art. 1082 C.C".), art.
1178 C.N. would seem to be erroneously referred to instead of
art. 1176 C.N. While the comment of the codifiers, at p. 20 of
their report, does not explain the omission from art. 1082 of the
first sentence of art. 1196 C.N., it must, I think, be assumed, in

view of the reference to Pothier, that in their opinion it was unneces-
sary because of its obvious implication in the second sentence
which they reproduced as art. 1082. The purview of that article
is further evidenced by art. 1084, which is a reproduction of art.
1178 C.N. and presents the only case in which a condition is
deemed to have been accomplished though actually not so.  Art.
1083 C.C., which corresponds to art. 1177 C.N., throws further
iight upon the meaning of art. 1082 and the effect which it must
have been intended to have. As to the operation of the last
wentioned article—see Letang v. Renaud (1890), 19 Rev. Leg.
(0.8.) 221,

I entertain no doubt whatever, for the reasons stated by my
brother Mignault, and by Carroll and Pelletier, JJ., in the Court
ol King's Bench, that the failure of the plaintiff to bring about
within the time stipulated the event on the happening of which,
according to the terms of the contract, the defendants’ obligation
would arise amounted to the failure of a condition precedent with
the result that the defendants were thereby entirely freed from
any obligation to the plaintiff. Deschamps v. Goold (1897), 6 Que.
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Q.B. 367, is in point. I rest my judgment on this view of the
case and add the references to English law which fol ow merely to
indicate that, in my opinion, the result, if ruled by its principles,
would be the same. The contrary view, if I may say so with
respect, in the last analysis of it would appear to rest upon some
misapprehension as to the scope and application of the equity
doctrine that time, unless made so expressly or by necessary
implication, is not to be deemed of the essence of contractual
obligations.

Here, the stipulation as to the time for its fulfilment is made
of the essence of the condition on which the defendants assumed
an obligation to pay commission as distinetly as language could
make it so. The promise which the plaintiffi accepted was that
the defendants would pay a commission of 19¢
if said sale is effected during the currency of said option which expires on Friday
the 13th instant at noon, and provided also this sale is completed, the deed

signed and first payment of $100,000 duly paid to the Grey Nuns within 15
days after the acceptation (sic) of said option and not otherwise.

Termws more explicit and emphatic it would be difficult to
indite.  Where time is thus made of the essence of a contract,
strict compliance with the stipulation is exacted under the English
equity system as well as at common law. Conventio vincit legem.
An extension of the time for completion and payment of the first
instalment (which was reduced from $100,000 to $50,000) until
November 11 was agreed to, but, as appears from the letter of the
defendants’ agent, St. Cyr, of September 11, “all other conditions
(were) to remain the same.”

Even if, upon a proper construction of it, time should not be
regarded as having been expressly made of the essence of this
contract, neither its character nor the nature of the relief sought
admits of the application of the doetrine of equity which, under
some circumstances, treats a term as to the time of performance
as not of the essence of a contract. The contract hefore us would,
under English law, create an ordinary common law obligation to
pay money upon the happening of a stated event. The plaintifi’s
action, if brought in an English court, would be strictly a common
law action to recover the money so contracted to be paid, and the
common law rule as to the effect of the stipulation as to time would
govern it. Noble v. Edwardes (1877), 5 Ch. ). 378, at 393. The
case i8 not one in regard to which a court of equity would, before
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the Judieature Act, have entertained a bill for specific perform- ('fN‘
ance, or to restrain proceedings at law, or for other equitable relief. 8.C
It is, therefore, not one in which, under the Judicature Aet, tl« CoLONIAL
equity view as to the effect of a stipulation as to time would cc: 'M]}"}"‘ “
trol. Stickney v. Keeble, [1915] A.C. 386, at 417; Reuler v. Sala v
(1879), 4 C.P.D. 239, at p. 249. The equitable doctrine could not '\.('7.:":::"‘"
be invoked to take such a case out of the rule of the common law,  or Tis
which exaets performance of a condition within the delay allowed ||(.LI,\,: :‘,\[m
as the foundation of the right to enforce the obligation to which it MONTREAL
is attached. Anglin, J
Having made a contract under which it would become entitled
to a commission only upon the happening of a stated event within
a definite period “and not otherwise,” the plaintiff in effect agreed
to forego all claim to commission unless that event should happen
within the time stipulated. In order that an action on such
contract should succeed the plaintiff must shew fulfilment of the
condition according to its terms. Alder v. Boyle (1847), 4 C.B.
635, 136 E.R. 657; Peacock v. Freeman (1888), 4 T.L.R. 541.
The authority of the case last cited, so far as relevant to that at
bar, is not affected by a distinction in regard to it made by the
Court of Appeal in Skinner v. Andrews (1910), 26 T.L.R. 340.
The plaintiffs cannot recover merely because, although the
condition of the defendants’ obligation is not fulfilled, they have
derived a benefit from what it did. Barnett v. Isaacson (1888),
1 T.L.R. 645. This case, in sonme aspects, closely resembles that
at bar.  The defendant had promised the plaintiff a commission
of £5,000 in the event of his introducing a purchaser of the defend-
ant’s business. An accountant, introduced to the defendant by
the plaintiff as a person likely to procure a purchaser of the busi-
ness, eventually bought it himself. Construing the contract on
which the plaintiff claimed as entitling him to a commission if his
introduction brought about the sale, but also as neaning that if it
failed to produce that result he should not be paid the commission
(implying the term expressed in the “and not otherwise” of the
contract in the present case) the Court of Appeal held that the
plaintiff could not recover. As the Master of the Rolls put it,
p. 646:-
All that the plaintiff did under the contract was done upon the terms that
he was not to be paid unless he was successful. The jury gave him £2,000
(upon a quantum meruit) though he failed, and so the verdict could not
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stand . . . To entitle a plaintiffl to sue upon a quantum meruit the rule
was that if the plaintiff relied upon the acceptance by the defendant of some-
thing he had done, he must have done it under circumstances which led the
defendant to know that if he, the defendant, accepted what had been done it
was on the terms that he must pay for it.

Lopes, L.J., said, p. 646:—

As to the claim upon a guantum meruit, it could only arise upon a promise
to be implied from a request by the defendant to the plaintiff to perform
services for him, or upon the acceptance of services of the plaintiff so as to
imply a promise by the defendant to pay for those services. Neither of these
alternatives oceurred here. Nothing was done outside the contract.

In Lott v. Outhwaite (1893), 10 T.L.R. 76, another authority for
the latter view, Lindley, L.J., in rejecting a claim for quantum
meruit, observed that “there could be no implied contract where
there was an express one.”  See also Green v. Mules (1861), 30 L.J.
C.P. 343.

The case of Burchell v. Gowrie and Blockhouse Collieries Lid.,
[1910] A.C. 614, chiefly relied on by the appellant, is, in my opinion,
clearly distinguishable as my brother Mignault points out. The
agent’s employment in that case was a general one. The contract
was, as Lord Atkinson puts it at p. 626:—

that should the mine be eventually sold to a purchaser introduced by him,
he (Burchell) would be entitled to a ission at the stipulated rate.

There was no such condition as in the case at bar that to
entitle the agent to his commission the sale must be effected and
carried out and part of the purchase-money paid within a fixed
period—still less an agreement that unless all these things should
happen within the time stipulated there should be no claim for
commission—“and not otherwise.”

The ground of Burchell's recovery was that the defendants
had wrongfully deprived him of the benefit of his contract. The
judgment proceeded, as my brother Mignault says, on the prin-
ciple enunciated in art. 1184 C.C. as the citation by Lord Atkinson
of Inchbald v. Western Neilgherry Coffee Plantation Co. (1864),
17 C.B.N.B. 733, 144 E.R. 293, in support of it shews. Here, on
the contrary, the defendants put no obstacle whatever in the way
of the plaintiff earning its commission. They were ready and
willing, on the date fixed for completion and payment, to convey
to the purchaser designated by the plaintiff. The failure to carry
out the sale was not due to any fault of theirs or because of the
intervention of Mignault and Morin as rival purchasers, as the
appellant suggests, but solely and simply because Desjardins, the

o e i 5 .

————

:
B
|
3

|1

45

plai
out
the
hav

to s

bet:
ace
ap
mai

i

gen

afte
they
libel
pect
toh
ager
its ¢
opti
Mig
26 (
Mig
£5,00
takil
prud
the |
thus
incid
had
Mig
this
pays
that
plair
that




JLR.

he rule
some-
od the
lone it

romise
erform
) as to
f these

ty for
ntum
where

DLJ.

Litd.
inion,

The
itract

y him,

at to
1 and
fixed
hould
u for

lants
The
prin-
inson
864),
e, on
way
and
nvey
arry
f the
3 the
, the

tog- e

45 D.LR.] Dominion Law REpoRTS.

plaintiff’s nominee as purchaser under its option, refused to carry
out the transaction. When that occurred, the time within which
the plaintiff might fulfil the condition entitling it to a commission
having expired, the defendants were freed from all obligation to it.

In the case at bar, the plaintiff was not “generally employed”
to sell. Its employment was limited. Lord Watson, in Toulmin
v. Millar (1887), 58 L.T. 96, clearly indicates the difference
between a general employment and a limited mandate to sell
according to stated terms and not otherwise. In order to entitle
a plaintiff to recover for services rendered under such a limited
mandate its terms must be fulfilled.

Stratton v. Vachon (1911), 44 Can. S.C.R. 395 was a case of
general employment gimilar to that of Burchell,

When Mignault and Morin came to the defendants sone time
afterwards seeking to acquire their property on the terms on which
they were willing to dispose of it, the defendants were at perfect
liberty to sell to them. The mere fact that they had been pros-
pective sub-purchasers from Desjardins in the event of a sule
to him (procured for him by one Rollit, who had acted as a sub-
agent for the plaintiff in procuring Desjardins himself to accept
its option from the defendants) could not, after the expiry of that
option, deprive the latter of the right to accept an offer {rom
Mignault and Morin. Sibbitt v. Carson (1912), 5 D.L.R. 193,
26 O.L.R. 585, is in point and, in my opinion, was well decided.

Much is made of the fact that the defendants eredited to
Mignault and Morin on account of their purchase-money this
85,000 received from the plaintiff when it had written to St. Cyr
taking up the option which it held. It might have been more
prudent had this not been done. But the defendants had offered
the $5,000 back to the plaintiff from whom they had received it,
thus evidencing their understanding that the option and the
incidental commission agreement were at an end. The plaintiff
had refused to accept the money. It, in fact, belonged to
Mignault and Morin.  Under all the eircumstances the crediting of
this sum to Mignault and Morin on account of the purchase-price
payable by them for the property affords no ground for holding
that the defendants adopted and carried out a sale which the
plaintifi had arranged. On the contrary, it is abundantly clear
that all relations between the de

fendants and the plaintiff in con-
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nection with the sale of the property in question had been ter-
minated and that the defendants sold it to Mignault and Morin
as they might have sold it to any other purchaser who might offer
to buy it.

In my opinion, the plaintiff has neither a legal nor a moral
claim against the defendant for the commission for which it sues.

Broveur, J.:—I coneur in the opinion of Mignault, J.

MigNavrr, J.:—The question involved in this appeal is
whether the appellants are entitled to a commission of %3,951.76
on a sale made by the respondent, on December 4, 1914, to
Mignault and Morin, of a property on Sherbrooke St., Montreal, for
the price of $3
commission of 197 under an agreement with the respondent. The

15,176, the appellants claiming to be entitled to a

Superior Court, Greenshields, J., maintained the appellants’

action, but this judgment was reversed by the Court of King's
Bench, Cross, J., dissenting. Hence the appeal to this court,

It is important to state at the outset that the appellunts’
action is based on a contraet, and is not a elaim of the nature of a
quantum merwil. If this contract does not support the appellints’
action, there seems no escape from the conelusion that their action
was rightly dismissed by the judgment appealed from.

The contract is contained in two letters of Mr. Alfred st. Cyr,
the respondent’s agent, to the Colonial Real Estate Co. These
letters are as follows:

Montreal, September 3rd, 1912,
The Colonial Real Estate Company,

1 hereby agree to give you the option of purchasing from the Grey Nuns
that certain piece of land situated on the corner of Sherbrooke, St. Lawrence
and Milton streets, in the City of Montreal, having a frontage of 166 feet on
Sherbrooke St., 300 feet on St. Lawrence St., and 203 feet on Milton St
comprising a total area of about 49,397 feet, English measure, being lot No. 118
of the official plan and book of reference of St. Lawrence ward, in the said City
of Montreal, for the price of $8 per superficial sq. foot, English measure;
£100,000 payable cash on passing deed of sale and the balance, that is $295,176,
payable within 5 years from date with interest at the rate of 516 per annum,
payable semi-annually.  The purchaser to pay taxes from September 1, 1912,
and proportion of insurance premiums from the same date

Balance of the purchase-price payable at any {ime, by giving a three-
months’ written notice to that effect. The vendors declare that there is still
a mortgage on the property of about 850,000, which the purchaser will assume.
All buildings erected on grounds to be sold and all buildings to be erected shall
be insured against loss by fire by companies and through insurance agencies
approved by or chosen by the Grey Nuns, Said insurance to be not less than
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809 of their value and the same to be tre
extent of their interest. The sale to be made free of commission or expense to
the Grey Nuns who, nevertheless, will supply to the purchaser their title deeds
to said property. The purchase to be passed before our notary.

This option is good only until Friday the thirteenth instant at twelve

nsferred to the Grey Nuns to the

o'clock noon and not later
A\LrreD 81, Cyr,
Agent Grey Nuns

The Colonial Real Estate Company Montreal, September 3, 1912
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In reference to the option given you this day on behalf of the Grey Nuns Hosrirar or

for the purchase of their property, situated corner of Sherbrooke, 8t. Lawrence
and Milton streets, I beg to inform you that the Grey Nuns bind themselves
to give you a commission of 197, that is to say, $3,051.76, on the total amount
of the sale of said property, if said sale is effected during the currency of said
option, which expires Friday the 13th instant at noon, and provided also that
this sale is completed, the deed signed, and the first payment of $100,000 duly
paid to the Grey Nuns within 15 days after the acceptation of said option and
not otherwise
ALFRED ST, CyR,
Agent Grey Nuns

The terms of these letters can give rise to no difficulties of con-
struction. The contract was a conditional one, the condition
being the sale of the deseribed property for the price of $395,176,
“during the currency of the option . . . and not otherwise.”

It is common ground between the parties that the term for the
completion of the sale and the signing of the deed was extended to
November 12, 1912, when it finally expired, and also that certain
modifications were made as to the amount in cash which had to be
paid on passing the deed of sale. These latter modifications,
however, are not material for the decision of the case, the whole
question being whether the appellants can claim a commission on
a sale made by the respondents after the expiration of the option.

On September 12, the Colonial Real Estate Co. wrote to Mr
St. Cyr, on behalf of an unnamed client, the following letter:
Mr. Alfred St. Cyr, September 12th, 1912

On behalf of our client we hereby aceept your option dated Septembe
1912, for that certain piece of land situate on the corner of Sherbrooke, St
Lawrence and Milton streets, being lot No. 118 of the official plan and book of

reference of St. Lawrence ward, in the City of Montreal, said to contain
19,397 sq. feet for the price of $8 per square foot or & total price of 8305,
on the following conditions: $45,176 pa sh on passing of deed of sale,
£50,000 in one year from date of passing deed, and the balance, that is, $300,000
payable within 5 years from that date with interest at the rate of 5% per
annum, payable semi-annually, Taxes, interest and insurance to be adjusted
as from September 1, 1912,

ble
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We enclose our cheque for 85,000 on account of the purchase-price.

oh
8 C As per your letter of the 3rd inst., it is distinetly understood that you will A
- pay us a commission of 1% of the sale price, that is to say, $3,951.76, on the o
Coroniar.  completion of sale sh
B “ml‘. Tue Coroxiat Rean Esrare Company. otl
STATE (O,
B It appears that the appellants were then dealing with one 4 .r“.l
Rollit, who had made them an offer, also on behalf of the unname o
Genenrar. clients, for this property, with a cheque for $5,000, and this was f"]
Hosmirat o (o sum which the appellants sent to the respondent.  Rollit was ¢ un
MonTREAL ' sl }
to get one-half of the commission from the appellants. : ful
Mignault, 1 ) . fu
Subsequently, at the request of the respondent, the appellants wil
named, by a letter dated November 11, 1912, J. A. Desjardins as
the purchaser they had obtained for the property. This gentle- s
man, the proof shews, had made arrangements to sell the same col
property to Mignault and Morin for the sum of $425,000, thus { Tl
making a clear profit of nearly $30,000. The respondent had % bu
nothing to do with this resale. i to
The respondent ordered notary Prud’homme to prepare a ! Ot
deed of sale of the property, and, on November 11, duly authorised \ 3
. ; i act
representatives of the respondent went to the office of the notary :“
to sign a deed of sale of the property which had already been la«
prepared.  However, as Mignault and Morin declined to execute che
their undertaking to buy the property from Desjardins for $425,000 -
Desjardins refused to sign the deed of sale and to make the cash :
) . p i0
payment required, and the whole transaction fell through. The

option expired the next day without the appellants having obtained
a purchaser for the property.

At this stage there can be no doubt that the conditional con-
tract the respondent had made with the appellants could give the

ocon
latter no right to a commission, the condition having failed. (D¢

And now beeause the respondent, on December 4, 1912, when
it was free from any obligation towards the appellants or any one |
else, sold their property to Mignault and Morin for $395,176, on
terms similar to those under which it was to be sold to Desjardins,

$ pro

the appellants, basing their action, as [ have said, on the expired }' i :I';:‘
contract, and not on a quantum meruit, claim the commission of obix
19 from the respondent. ‘ ia

[ am, without any hesitation whatever, of the opinion that, | on
under the law of the Province of Quebec, the appellants’ action of {

cannot succeed.  Nothing is more elementary than that a person
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obliging himself to pay a sum of money upon the happening of a
certain event, within a fixed term, is free from any obligation
should the term expire before the happening of the event. In
other words, a conditional obligation fails when the condition itself
fails, and where a term is fixed during which the condition must be
accomplished, the obligation is at an end if the condition be not
fulfilled during the term. Art. 1082 of the Civil Code clearl:
implies this when it says:

If there be no time fixed for the fulfilment of a condition, it may always be

fulfilled; and it is not deemed to have failed until it has become certain that i

will not be fulfilled

This article, although negative in form, while art. 1176 C.N
%5 affirmative, makes it elear that where a term has been fixed, the
condition cannot be accomplished after the expiration of this term
This rule is really elementary and seems to require no argument,
but I will nevertheless quote from Pothier and Baudry-Lacantinerie
to shew that there is no possible room for doubt. Pothier, vol. 2,
Obligations, ¢. 3, No. 209, says

Lorsque la condition renferme un temps préfix, dans lequel elle doit étre

accomplie, comme “si je me suis obligé de vous donner une certaine somme si
un tel navire était cette année de retour dans un port de France;” il faut que
la chose arrive dans le temps préfix; et lorsque le temps est expiré sans que la

chose soit arrivée, la condition est censée défaillie, et 'obligation contractée

sous cette condition est entiérement évanouie

Baudry-Lacantinerie, vol. 13, vbo., in his treatise on Obliga-
tions, No. 799, expresses the same opinion:

Si les parties ont fixé un délai pour 'accomplissement de la condition et
que I'événement ne se produise qu'aprés Uexpiration de ce délai, en réalité,
par celd seul qu'il n'a pas lien dans le temps assigné, I'événement qui arrive
n'est pas celui que les parties avaient en vue. Comme le dit excellemment

Demolombe: “La fixation du temps forme, dans e , 'un des éléments

constitutifs et comme une partie intégrante de 'événement lui-méme’
(Demolombe XXV, n. 330

Il s'ensuit que les juges ne sont pas admis & proroger le délai. 8'ils le
prorogeaient, ils changeraient la condition et méconnaitraient la loi du contrat

Reliance is placed by the appellants on the decision of the
Judicial Committee of the Privy Couneil in the case of Burchell v.
Gowrie and Blockhouse Collieries Ltd., [1910] A.C. 614. This
decision was rendered in a case orviginating in Nova Secotia, and
obviously is based upon the English law.

May I say, with all possible deference, that I would deprecate,
on a question under the Quebee law, relying upon a decision, even
of the Privy Council, rendered according to the rules of the Eng-
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lish law. It would first be necessary to shew that there is no
difference between the two systems of law by referring to authori-
ties binding under the French law, and this has not been done.
Very earnestly, I am of the opinion that each system of law should
be administered according to its own rules and by reference to
authorities or judgments which are binding on it alone. What I
have said also disposes of the decision of this court in the case of
Stratton v. Vachon, 44 Can. S.C.R. 395, an Alberta case, also
relied on by the appellants,

I may, however, say that the decision of the Privy Council in
the Burchell ease has no application whatever to the present case
The head-note of the report says:

In an action by the appellant to recover an agreed commission on the

proceeds of a sale of mining property by the respondent company the latter

contended that he was not the efficient cause of the particular sale effected :—

Held, that as the appellant had brought the company into relation with
the actual purchaser he was entitled to recover although the company had sold
behind his back on terms which he had advised them not to aseept

There was no conditional contract with the agent in the Burchell
case. The referee had held that Burchell had a continuing power
of sale, which their Lordships construed as meaning that his
emplovment was “a general employment.” And they cite as
applicable to such cases the rule laid down by Willes, J., p. 741
in Inchbald v. Western Neilgherry Coffee Plantation Co.. 17 C.B
(N.S.) 733, 144 E.R. 293

I apprehend that wherever money is to be paid by one man to another
upon a given event, the party upon whom is east the obligation to pay is liable
to the party who is to receive the money, if he does any act which prevents or
makes it less probable that he should receive it

I could entirely concur in this rule, and base my opinion on
art. 1084 of the Quebec Civil Code, but there is absolutely nothing
in the present case which would justify this court in applying it
to the respondent. There is no suggestion of any fraud or collusion
chargeable against the respondent. It did what it could do to
execute its obligation, and the transaction failed because the pur-
chaser found by the appellants refused to sign the deed within the
term.

Will it now be s
erty without incurring liability towards the appellants? Or for

iid that the respondent could not sell its prop-

how long a time should it abstain from exercising its rights as an

owner? And can it be contended that, assuming that the respond-

—
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ent could, after the term, sell its property, it should not, at any
time, sell it to any purchaser with whom the appellants had dealt
unless it was |)|'v|»:||«-|| to pay to the appellants a commission to
which the latter never had more than a conditional right, which
right had come to an end on November 12, by the failure of the
condition?

The Superior Court held that the respondent had adopted the
appellants’ contract and was, therefore, liable for the commission.
With deference, I would say that it is immaterial whether it adopted
it after the appellants’ right had ceased to exist, provided it had
done nothing to prevent the happening of the condition during
the specified term.

It is also said that the respondent kept the £5,000 it had
received from the appellants and afterwards, on December 4,
credited it to Mignault and Morin, to whom it really belonged.
9

I'he respondent, on November 25, tendered back this money to

the appellants and the latter refused to accept it. What more
could the respondent do?

[ have carefully examined the Quebec decisions of which the
counsel for the appellants has, since the argument, filed a list
None of these decisions support the contentions of the appellants.
I may add that nothing in the record shews any extention of the
delay beyond November 12, 1912, or any waiver whatever by the
respondent

For these reasons my opinion is that the appeal should be dis
missed with costs. A ppeal dismissed.

Re PORT ARTHUR WAGON Co.; SMYTH'S CASE.

Supreme Court of Canada, Davies, Idington, Anglin, and Brodeur, JJ.,
and Falconbridge, C.J. ad hoc. October 15, 1918

Compeanies (§ V F—255)—CoNTRIBUTORIES—SUBSCRIPTION—RATIFICATION
Coxpuer

Where one has subscribed for shares in a company to be formed, was

allotted the shares and elected director, and as such executed a power of

attorney authorizing the signing his name to the company's prospectus,

weting in the beliel that the shares had been issued to him for services

rendered, will be estopped, by his conduct, from denying his liability

a8 a shareholder or contributory; the fact that the company was incor-

porated at less capital stock than proposed and under a different name
does not warrant his rescission of the subscription,

Arrean from a decision of the Appellate Division of the
Supreme Court of Ontario affirming, by an equal division of

207

CAN.

N (

CoroNial
Rear
Esrare Co
SISTERS OF
Cuaniry
OF THE
(JENERAL
Hospirar or
MONTREAL

Mignault, J

CAN.

Statement.




DominioNn Law REPORTS. [45 D.L.R.

45D

CAN. opinion, the judgment of Britton, J., who had ordered the name -
il 8. ( of Smyth to be struck off the list of contributories of the Port dw
Ry Arthur Wagon Co., where it had been placed by order of the —
‘\:('1"':‘1“ Master-in-Ordinary. Reversed. 1
“‘;l'-'\':,::'; Davies, J.:—There has been much conflict of judicial opinion Ridd
Case upon this application to settle the name of W. R. Smyth upon the and
Davies, 7. 118t of contributories of the insolvent company being wound up. respu
The master-in-ordinary settled his name on the list of contribu- chary
tories. On appeal to a justice of the High Court, Britton, J., onlv
allowed the appeal and struck off Smyth's name. On further l']";"
appeal to the Appellate Division the judgment of Britton, J., was direc
affirmed on an equal division of the judges of that court; where- 1
upon the present appeal to this court was taken. made
I have given the facts of the case much consideration and such
§ have reached the conclusion that the appeal should be allowed > (4]
‘1 with costs throughout and the judgment of the master-in-ordinary to all
§ restored for the reasons stated by him, and those stated by 3 sistel
; Meredith, C.J., and Riddell, J., in the Second Appellate Division. T
. I think the power of attorney executed by Smyth to the Port ! not ¢
] Arthur Wagon Co., Ltd., to sign the prospectus of that company, ! It
E dated September 23, 1910, and which was duly filed with the the 1
x provincial secretary together with the prospectus as required by demy
i the provineial law, signed by Smyth and the other directors, con- stock
4 clusive as against Smyth, and that his attempted explanation as to ac
I to why he signed was unsatisfactory. equa
.% I cannot think it reasonable or possible that after such a was {
‘.; solemn and deliberate act, he can now be heard to say that he ””p’"!'
| never was a shareholder or a director in the company. _l
Whatever might be said as to other branches of the case, this auid
fact of the signing of the power of attorney to put his name as a \ honph
| shareholder and director to such an important official document —
as the prospectus of the company intended to be, and which was ’
duly filed as by law required with the provincial secretary, is con- !
clusive to my mind. b e
) repuc
i Idingtos, J. IningTon, J.:—The numerous excuses given by, or on behalf : to0 8p
of, respondent for relieving him from the position that the report : T
of the learned master-in-ordinary had placed him in as a con- taks
tributory, have been so well met and disposed of by the master- ach &
]
1
)

L NSRRI,  Fremn
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in-ordinary and the Chief Justice of the Common Pleas (with each
of whom, in all essential parts of their respective reasons for judg-
ment, I agree) that it seems needless for me to reiterate same here

1 also agree with the greater part of the reasons assigned by
Riddell, J., but cannot feel so charitably disposed as he seems,
and hence inclined to accept at its face value, as he does, the
respondent’s story of how and why he felt qualified to act in dis-
charge of a most grave and serious part of a director’s duties when
only qualified to do so by reason of something that did not take
place for four nionths after his joining in such discharge of a
director’s dut)

I am afraid respondent has deceived himself. An argument is
made that the appellant did not call the other alleged actor in
such a comedy to contradiet him

One of those had. as shewn by the quotation Rose, J., gives
to all intents and purposes already sworn to what was quite incon-
sistent with the story in the sense in which it is now put forward.

The marvel is that the other, if present in court as alleged, was
not called to corroborate respondent if he could be got to do so.

It is not necessary to assume that respondent manufactured
the whole story. Having regard to his failure to respond to the
demands made upon him for payment of calls made, upon the
stock allotted to him, it was quite natural he should, when asked
to act as director, make some such remark as he swears to, and
equally well might Lindsay, hearing it, recall the fact that he
was to give him some stock got for nothing and make the response
alleged.

That any one concerned in such idle talk could have taken it
seriously as the basis for qualifying a director to act, and yet the
implementing of such a basis be delayed for 4 months, I cannot
accept.

Much less can I understand why he should, for the many
months thereafter, continue to submit, as previously, without
response, to be dunned so persistently, if in fact he intended to
repudiate acceptance of the allotment. That was a time for him
to speak or forever afterwards be silent.

The case, as I view it, is that of a man who, having agreed to
take stock, might have withdrawn from the consequences of that
act at least up to the time when interpreted by those concerned
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as a proposal still on foot and valid, and when they assented
thereto, by the allotment they duly made, and by his election as
director, and possibly including the time of his failure to repudiate
either, but when all that is followed by an act as a director which
involved possible serious consequences to himself and others, he
was thereby inviting to join him and rely upon his representations,
he should not be permitted, years afterwards, successfully to say
that what he did rested, not upon the written record, but upon,
and only attributable to, some idle persiflage.

It is idle to dwell upon the frame of the contract as it originally
stood as being only between him and Cameron. Neither that
sort of document, nor even articles of association, can be said to
be in themselves, when standing alone, a contract with the com-
pany which is created later,

When the company has come into existence the subscription
may be given vitality, or possibly be nullified by those becoming
empowered under its charter to act in relation thereto

The conduct of the parties concerned must ever remain us the
true test of what measure of responsibility there may attach to
any one claimed to have become legally liable to be placed on the
list of contributories.

Indeed, as said long ago by Lord St. Leonards, in the case of
Spackman v. Evans, L.R. 3 H.L. 171, at p. 208:

A man may become a contributory to a company by his acte, although
he has not made himself legally a member of it.

I think possibly Leeke's case (1871), 6 Ch. App. 469, of all the
many cases I have looked at, bears the most instructive resem-
blance, in its leading features, to this, in the way of supporting
the line of thought I have adverted to.

The contributory there in question had never signed any
application for shares, but had taken some little part in the initia-
tory steps towards the creation of the new company in which he
was allotted shares, and his acceptance of the office of director,
though evidenced only by a simple act of very minor importance,
was held sufficient to bind him also in way of an acceptance of
what had been allotted.

And curiously enough, in that case, there was also a discarded
side-light story, as to the possibility of the shares having been
paid up.
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The e of Robert v. Montreal Trust (1918), 41 D.L.R. 173,

56 Can. 8.C.R. 342, decided what some of us thought of men who

subscribe and pay no heed to the consequences of their acts.

I do not feel called upon to express any opinion upon the
validity or invalidity of the liquidator's transaction with Wiley
The proper time to have raised any contention, if ever founded,
as to the status of the liquidator, was before or immediately after
these proceedings had begun.

I think this appeal should be allowed with costs throughout
and the report of the master-in-ordinary be restored and con-
firmed

ANGLIN, J.:—The question raised on this appeal is the liability
of the respondent to be placed on the list of contributories of the
Port Arthur Wagon Co., which is being wound up, in respect of
50 shares of preferred stock. The master held the respondent
liable.  On appeal, a judge of the high court division reversed this
holding and removed his name from the list of contributories.
This judgment was affirmed by an equally divided court of the
appellate division.

The liquidator asserts the liability of the respondent on two
grounds: (a) a subseription by him for the 50 shares duly accepted
by allotment; (b) conduet estopping him from denying that heis
the holder of these 50 shares.

a) Britton, Riddell, Lennox and Rose, JJ., all agree that
there was no subseription by the respondent for the shares allotted
to him. The document relied on as a subscription is an agree-
ment made in September, 1909, with Mr. (now Sir) Donald C.
Cameron and other prospective subscribers, to take 50 shares in
a projected company—‘“the Port Arthur Manufacturing Com-
pany . . . with a capital of $1,000,000, divided into 10,000
shares of 8100 each.”

The subsecribers covenanted and agreed with each other to
become incorporated. No other subscriptions to this agreement
were obtained. It was not proceeded with. Another company,
the Port Arthur Wagon Co., was incorporated in January, 1910,
with a capital of $750,000. The respondent had nothing what-
ever to do with this incorporation. Long before it took place
indeed, very shortly after he had signed the September agree-
ment—he learned that a representation made to him by the pro-
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moter, Lindsay, when his signature was obtained, that the Town
of Port Arthur had passed a by-law giving a eash bonus of $100,000
to the projected company, was untrue and he at once notified
Lindsay, who had secured his subsecription, that he withdrew it
on account of the misrepresentation and Lindsay acquiesced in
his doing so. There was nobody else whom he could notify at
that time. Lindsay had also told him that he had practically all
the $1,000,000 capital subseribed, which was likewise an untrue
statement.

The company incorporated decided to issue part of its stock
as preference shares, and it is for 50 of these preferred shares that
it is sought to hold the respondent as a contributory. As Riddell,
J., says:

In my view, it cannot be successfully contended that a subscriber for
shares in a proposed company with $1,000,000 can be compelled to take shares
in a company with only $750,000, nor can a subscriber for shares be compelled

to take “preferred shares”—and unless his conduet, subsequent to the allot-
ment, bound him the respondent must be cleared of liability.

Al

(h) The estoppel which is invoked against the respondent is
rested on two grounds: (1) his neglect to answer numerous letters
notifying him of the allotment of ghares to him, demanding pay-
ment of calls, advi

sing of mweetings, ete.  (2) The execution of a
power of attorney authorizing the appending of his name as a
director to a prospectus of the company now in liquidation.

(1) If the respondent had ever subseribed for the shares which
it is sought to fasten upon him, a great deal might be made of his
failure to answer letters of the company’s secretary addressed to
him, or to take other steps to repudiate liability. But I know of
no ground on which a person who has never subscribed can be
made liable in respect of shares, which a company has purported
to allot to him, merely by inaction—by refusing or neglecting to
reply to letters notifying him of calls, ete., or failing to take steps
to have his name removed from the books of the company as a
shareholder. No authority for such a proposition was cited and
I venture to think none can be found.

(2) The matter of the power of attorney is not so easily dis-
posed of. If the only shares in respect of which the respondent
could have qualified as a director had been the 50 shares here in
question, his signature to the power of attorney and action upon
it which ensued might be taken to estop him from denying his
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liability as a contributor i he males this ¢ nation about
the signing of the pov er of attorne 1"e had b o
tor of the cor P ithout his ke eOge or ( =
pany’s secretary had written him s ne that the \ a8
obliged to issue a prespectus and that it was necessary that all
the divectors should sign it and ussent 1o retain office.  In answer
to this letter he went to Mr. Lindsay's office and tells this story

of what happened there
Q. Then do you recollect sending this power of attorney? A. 1 do.
Q. Was that signed in Mr. Lindsay's presence? A. Ye
Q. Tell His Honour what took place then? A. Mr. Lindsay—Mr. Fox

I believe the gentleman who was here had written me regarding calling at his

office that he wanted to see me particularly, and I think I wrote him to say
that I would be in the city some day and would perhaps call on him. 1 don’t

remember exaetly the circumstances, what I said in the letter. However, 1

called at the office. Mr. Lindsay and Mr, Fox were both there, and I told Mr
Lindsay there, and Mr. Fox as well, that I couldn’t sign no prospectus, that 1
had no stock, had subseribed for no stock in this company; didn't understand

why they should ask me to sign any prospeetus. The reasons they gave me

\
y 14

f sking
director—which

i a prospectus were that they had put my name i

4

absolutely without my authority— that they put my nan
15 1 director for this company, and they were stuck regarding the prospectus
vould

I will not sign it because 1 am x

because my name had been put in as a director, and
this power of attorney, and I said “N

sked me if

shareholder Then Mr. Lindsay said: “ You are a sharcholder of the compan
beeause I have given you some of my stoek” for services that 1 had done for
with introducing Mr. Price and Mr. Clair to Mr, Lindsay
some time the previous winter, and he said that he placed to my eredit, in my

name, a certain number of shares fully paid up. 1 says: * Under those cireum

him in connection

stances 1 will sign the prospeetus on the condition—taking your word for it
that you have placed to my name 25 shares of stock in the company that you
we asking me to sign the prospectus for

Q. Did you ever attend a directors’ meeting, Mr. Smyth? A. Never

Q. Some time later you got a certificate shewing that you were the holder
of 25 shares of stock? A, 1 did

Q. Do you know who sent that? A. Mr, Lindsay sent me that. Certifi
cate marked ex. No, 12,

Q. Did you see this prospectus that was signed Mr. Smyth. A. No

Neither Lindsay nor Fox was called to contradiet this story,
although both were in court and heard it sworn to by Smyth
Fox gave other evidence in rebuttal. The stock certificate pro-
duced corroborated Smyth’s statement 25 to the 25 shares given
him by Lindsay. He was not discredited as a witness by the
Master who heard his evidence. His statement is accepted by
Riddell, J., as well as by Britton, Lennox and Rose, JJ. There is

15—45 p.L.R.

Anglin,J,
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CAN, nothing to shew that he did anything whatever in respect of the
8.0 50 shares.  His signature to the power of attorney, and the use of the
Re his nare as a director, which he permitted, is fully explained by sale
.\:::‘::u his understanding that he was the holder of the 25 shares given mig
Wacor Co.; him by Lindsay. The fact that the certificate issued to him for dan
"‘(‘.’::I:I"’ 25 shares hears a date subsequent to that of the prospectus to 1
e has no special significance.  He acted on the assumption that
Lindsay had transferred, or would transfer, the shares to him. ent
Smyth did no act which he thought, or which anvbody else who
knew of the arrangement in regard to the 25 shares could reason- the
ably think, was based upon his being also the holder of 50 shares ',‘:':
of preferred stock.,  There was, therefore, as Rose, J., points out, k give
nothing done by the respondent which amounted to a representa- thot
tion that he was the holder of 50 shares of the stock of the Port s
Arthur Wagon Co.—nothing which he knew, or should have et ¢
known, wus caleulate | to ereate that impression.  The foundation ! becd
for an estoppel is, therefore, lacking. D.
Morrisburgh and Oftawa Eleetric R. Co. v. O'Connor (1915),
23 D.L.R. 748, 34 O.L.R. 161, cited by Riddell, J., was not, as is w1l
that at bar, a case of no subseription by the allottee—it was a
ease of a voidable subseription not repudiated with reasonable _ on {
promptitude, in that respect not unlike a case recently dealt with 1 Line
in this court: Robert v. Montreal Trust Co., 41 D.L.R. 173. H wits
For these reasons and those stated by Rose, J., I would dis- !
miss this appeal. 4 an ¢
Brodeur, J Brooeunr, J.:—~We are called upon to decide whether the i solic
respondent, W. R. Smyth, should be placed on the list of con- ‘i‘ for
tributories of the appellant company in liquidation. ﬁ Artl
There is a great divergence of opinion in the court below as to v amo
the liability of the respondent. The master-in-ordinary, who appl
heard the evidence and whose findings are, therefore, entitled to 11,
! a great deal of weight, and two judges of the appellate division 1
| have declared that he was liable, while the other three judges and
1 who dealt with the case stated that he was not. stoc
The defence of Smyth was that he never subseribed nor applied each
for shares in the appellant company; and that any subscription othe
which might have been obtained from him was obtained by fraud (
: or misrepresentation. But the latter ground seems to have been pan)
! abandonel, since there is no mention of it in his notice of appeal pers:
{ from the report of the master-in-ordinary.
f
2
{
‘L—‘(
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Some other objections have been raised before this court and
the appellate division, viz., the one concerning the validity of the
sale of the assets to Wiley, but as the facts on which these grounds
might be based have not been fully inquired into, it would be rather
dangerous to pronounce upon then I prefer to confine myself
to the pleadings and to the facts which have been tried

On September 24, 1909, Sir Douglas Cameron and the respond-
ent Smyth signed the following document

We, the undersigned, do hereby severally covenant and agree ench with
the other to become incorporated as a company under the provisions of the
first part of the Companies Aet under the name of the Port Arthur Manu
facturing Company, Limited, or such other name as the Secretary of State may
give to the company, with a capital of one million dollars, divided into ten
thousand shares of one hundred dollars each

And we do hereby severally, and not one for the other, subscribe for and

wree 1o take the respective amounts of the eapital stock of the said company

set opposite our respective names as hereunder and hereafter written, and to
become sharcholders in such compuny to the said amounts
In witness whereof we have signed

D. C. Cameron (a), 1, Sept, 24th F'oronto, Winnipeg, Man
W. J. Lindsay W. J. Lindaay as Viee-President
W. R. Smyth (s), 50, Sept. 24th Rydal Bank, W. J. Lindsay

As far as the signature of Smvth was concerned, it was obtained
on the solicitations of a company promoter by the name of W, J
Lindsay, whose name appears on the above document as having
witnessed the signature of the subscribers

In the month of November, 1909, at the request of Lindsay,
an application was made to the Secretary of State by the firm of
solicitors, Starr, Spence & Cameron, and two of their students,
for the incorporation of the company under the name of Port
Arthur  Wagon Company. The application stated that the
amount of capital stoek of the company would be $750,000. The
application was granted and letters patent were issued on January
11, 1910,

The organization of the company was then proceeded with
and a by-law was passed declaring that 3,000 shares of the capital
stock of the company be issued as preferential shares of $100
77 and priority over all the
other shares of the capital stock of the company.

each with cumulative dividend of

On March 22, 1910, at a nweeting of the directors of the com-
pany, the allotment of preferred shares was made to different
persons. namwely, to Sir Douglas Cameron for 1 share and to
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W. R. Smyth for 50 shares, and Smyth was elected as one of the
directors. A notice of allotment was given to the respondent.
He was at the same time also informed of his election as director
and was given notice of different meetings of directors which were
called later on; but he does not seem to have ever attended any
of these meetings.

He was called upon also several times to pay calls upon his
stock.

At first he did not answer, but on October 19, 1911, he wrote
stating:

It is impossible for me to accept your draft for reasons which I have
several times explained to the company at their office, while I was in Toronto,
1 also explained my position to the Hon. Mr. Cameron of your city, who was
then, 1 believe, president,

As to what those reasons were, the evidence is rather conflict-
ing. The secretary of the company said that Smyth had never
repudiated his subseription, and he added that Sir Douglas
Cameron had reported at a meeting that he had met Smyth and
that he was unable to take up drafts on account of losses he had
got in a fire. On the other hand, Smyth states in his evidence
that he told to his co-shareholders that his subseription had been
obtained by fraud and misrepresentation and that he shoul | not
be considered as a sharcholder,

On the 29th August, 1910, he, however, as a director, gave to
the secretary of the company a power of attorney to sign the
prospectus of the company.

Now he says that when he was asked by Lindsay and the
secretary of the company to give that power of attorney, he
objected, stating that he was not a shareholder; but Lindsay
answered that he had put some of his own shares in his name.

That story does not agree with what has been said by the
secretary of the company, who claims that, to his knowledge,
Mr. Smyth never repudiated his contract to take shares in the
company.

In those circumstances should he be held liable for the 50
shares which he subseribed for on September 24, 1909?

He complains that the company incorporated is known as
Port Arthur Wagon Co., and that his subseription was for a com-
pany called Port Arthur Manufacturing Co. It is true that the
latter name was mentioned in the document which he signed, but
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it is stated also in that document that his subseription could cover
any other name that the Secretary of State might give. It is no
wonder that the name “Port Arthur Manufacturing Company”
would not be :n‘(‘l‘]lh‘ll |'_\ the Secretary of State, because it was
too general; and it is no wonder, therefore, that the application,
in order to meet that objection which would certainly be made to
the name of the company, would have described it the “Port
Arthur Wagon Company.” Besides, in his evidence, Mr, Smyth
admits himself that it would not be an objection which would
have prevented him from carrving out his obligation

It is likewise argued that the capital of the company is not
£1,000,000, as stated in the subseription, but only 750,000, He
could not, in my opinion, complain of that fact. 1If there were
evidence to prove that with a capital of less than $1,000,000 the
company could not carry out its work, that might be a very
serious objection. But there is no such evidence

He further says:

I have subseribed for common shares and not for preferential shares, as
were allotted to me

I do not see how he can complain of that, because the prefer-
ential cumulative shares were far more advantageous than the
ordinary shares.

He says that he had notified Lindsay that he could not earry
out his contract. Well, Lindsay was not the company, and 1
think his duty was, when he received notice of his allotivent, to
formally notify the company that his subseription would not cover
the allotmeent which had been made

He accepted the position of director; he signed the prospectus;
and it seems to me now that he is estopped from stating that he is
not liable for the agreement which he signed

For those reasons, I think that he has been properly put on
the list of contributories and that the decision of the master-in-
ordinary should be restored with costs of this court and of the
courts below.,

Favconnrige, C For the reasons given in the court
below by the Chiel Justice of the Common Pleas and Riddell, J.,
I would allow this appeal.

Appeal allowed.
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ONT. OTTAWA SEPARATE SCHOOL TRUSTEES v. QUEBEC BANK.

Ontario Supreme Court, Appellate Division, Meredith, C.J 0., Maclaren, Magec,
Hodgins and Ferguson, JJ.A. October 24, 1918,

ConsTiTeTioNAL LAW (§ 1T A—154)—Serarate scnoors—DE FacTo com-
MISSION —VALIDATING STATUTE
The Ontario statute, 7 Geo. V., ¢. 60, validating the expenditures and
obligations of commissioners in reference to the management of the
tomun Catholic Separate Sehools of Ottawa, incurred under the Aet of
A e. 45, which was later held wlira vires, does not “ prejudiciall
affect any rights or privileges with respect to deneminational scho
within the meaning of s. 93 of the B.N.A. Aet, and is infra vires; the
aets of the commissioners, in the circumstances, must be regarded as
those of a de facto body, with the right to be recouped of the moneys
they had expended in the management of the schools
[See annotation 24 D.L.R. 492 on constitutional guarantees and
denominational privileges to schools. |

Statement . ) g :
Arrears by the Attorneyv-General for Ontario and the defend-

ants and cross-appeal by the plaintifis from the judgment of
Clute, J., 41 O.L.R. 594. teversed

MecGregor Young, K.C., for the Attorney-General for Ontario
(. F. Henderson, K.C., for the Quebee Bank.
N. A. Belcourt, K.C., and J. H. Fraser, for the plaintiffs.

The judgment of the Court was delivered by

Meredith,C 4.0 Megreprrn, C.J.0.:—This case is an aftermath of the cases of
Ottawa Separate Schools Trustees v. Ottawa Corporation and Ottawa
Separate Schools Trustees v. Quebee Bank, 32 D.L.R. 10, [1917] A.C.
76, in which it was held by the Judicial Committee of the Privy
Couneil that the Aet of the Legislature of Ontario, 5 Geo. V. ch.
15, by which the management of the Ottawa Separate Schools was
committed to a Commission appointed by the Crown, was, as
framed, ultravires, the ground of the decision being that the Act
prejudicially affected the right or privilege conferred by the Act
of the Parliament of the late Province of Canada of 1863 (26 Viet.
ch. 5) upon the supporters of the Roman Catholie Separate Schools
in Ottawa to elect trustees for the management of the schools.

In the first of these actions the relief claimed was an injunction
restraining the Corporation of Ottawa from paying to the Com-
mission or to any one except the School Board and restraining
the Commission from receiving all moneys theretofore or there-
alter levied, received, or collected for the support of the Ottawa
Separate Schools, and in the other action the relief claimed was
an injunction order restraining the Quebec Bank from delivering
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over to the Commission or to any one but the School Board and
restraining the Commission from receiving certain moneys depos-
ited by the School Board with the Quebee Bank.

These actions had been dismissed by the trial Judge (24 D.L. I
497, 34 O.L.R. 624), and his judgments had been affirmed by
this Court (30 D.L.R. 770). Appeals from these decisions were
allowed by the Judicial Committee (32 D.L.R. 10, [1917] A.C'. 76
and the declaration as to the validity of the Aet I have mentioned
\\H‘]il‘lll(‘.

On the 10th February, 1916, an order was made by the First
Divisional Court for the payment into Court by the Corporation
of the City of Ottawa of all rates, taxes, or other moneys collected
or received or then in its hands for or for the purposes of the
Separate Schools of the City of Ottawa or in question in the first
mentioned action (Otlawa Separate School Trustees v. Corporation
of Ottawa), and on the 3rd April, 1916, after the dismissal of the
plaintiffs’ appeal by the Divisional Court, an order was made
by that Court for the payment out of Court to the Commission
of the money that had been paid in under the order of the pre-

vious 10th February, as well as any other rates, taxes, or other

moneys then in the hands of the Corporation of Ottawa for the
purposes of the Separate Schools of Ottawa, and the order of the
10th February, as to payment into Court of any moneys there-
after coming to the hands of the corporation for those purposes,
was vacated.

The money in Court was at once paid to the Commission
pursuant to the order of the 3rd April.

These two orders stand unreversed, except in so far as the allow-
ance of the appeals from the judgment in the action may have
affected them.

Although the order of the 3rd April, 1916, appears in the
record of proceedings for the Privy Council, and it was appar-
ently the intention of the School Board to appeal from that order,
as appears from the order of my brother Hodgins of the 22nd
April, 1916 (37 O.L.R. 25), allowing the security on the appeal
to the Privy Council, no reference is made to it in the order in
council of the 6th November, 1916, allowing the appeals.

The order in council, however, provides for liberty being
reserved to the appellants to apply to the Supreme Court for
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relief in accordance with the declaration as to the invalidity of
the Act. It is probable, 1 think, that this reservation was to
enable the appellants to apply for relief in respect of the money
that had been paid to the Comvission under the order of the 3rd
April, 1916.

In the reasons of my brother Hodgins for his order of the
22nd April, 1916, he says that if the appeal from the judgment
in the action should be suceessful it would be followed by a diree-
tion for the return of the money or an account, if in fact it had
been applied to the objects for which the appellants would be
bound to expend it.

I shall refer to this aspect of the case further on, but I now
proceed with the history of events.

The Commission took control of the schools on or about the
26th July, 1915, and handed it back to the School Board on the
Ist November, 1916, alter the decision of the Judicial Committee
had been announced.

During the time the Commission was in control of the schools
it received various sums which, but for its existence, would have
been paid to the School Board, and the Commission expended
in the conduct and management of the schools a large sum in
excess of the sunms so received. These additional moneys were
provided by means of borrowings by the Commission, for which
it remains liable to the lenders.

Shortly after the Commission passed out of existence, the
School Board had the accounts of the expenditures made by the
Commission audited, and the result of the audit was to shew that
these accounts were satisfactory exeept as to a few small expendi-
tures which the auditor thought to be open to question.

Om the 12th April, 1917, an Act was passed by the Legislature
of Ontario,intituled An Act respecting the Roman Catholic Separate
Schools of the City of Ottawa” (7 Geo. V. ch. 60). The preamble
contains a recital of the Act authorising the appointment of the
Cormmission and its appointment; that the Act had been declared
ullra vires; that the trustees, prior to the appointment of the
Commission, had neglected and failed to open, keep open, main-

tain and conduct the schools according to law and to provide
qualified teachers for them; had threatened at various times to
close the schools and had neglected and refused to discharge and
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perform the duties imposed upon them by law, to the loss and
damage of the supporters of the schools and to the serious preju-
dice of the children entitled to attend them; that by reason of
this default and neglect it was necessary to provide special means
for the education of the children entitled to attend the schools
until the trustees should be willing to perform their lawful
duties in respect to them and the Commis-ioners were appointed
for that purpose; that the Commissioners entered into posses-
sion of the schools on the 26th July, 1915, and thereafter main-
tained and conducted them continuously until the Act was
declared to be wultra vires, during the whole of which time the
trustees were unwilling to conduet them according to law;that the
Commnissioners in carrying on the schools and meeting the
obligations of the trustees disbursed $68,873.43, which at the date
of their appointment stood to the eredit of the trustees in the
Quebee Bank at Ottawa, the further sum of $84,156.04 received
out of Court pursuant to the order of the 3rd April, 1916, and the
furthersum of $71,944.08 received from other sources, all of which

sun's were, by law, applicable to the maintenance and conduet of

the schools; that the Commissioners also incurred, in the mainte-
nance, conduct, and management of the schools, a liability to the
Bank of Ottawa for $71.801.16 and interest thereon, which still
remaing unpaid; and that the trustees had commenced actions
against the Quebec Bank, the Bank of Ottawa, and the Commis-
sioners, to recover the monevs so disbursed, and had refused to
assume the said liability to the Bank of Ottawa; and that it ‘was
desirable to declare the rights of the parties.

The relevant provisions of the Act are as follows

“1. It is declared that the Commissioners disbursed the
moneys and incurred the liability herein recited for payments and
expenditures which weré necessary to maintain and carry on the
said schools and which should have been made by the Board in
the proper conduct and management of the said schools but for
its wrongful neglect and default as aforesaid.

“2. It is further declared that the said payments and expen-
ditures shall be deemed for all purposes to have been made by the
Commissioners for and on behalf and at the réquest of the Board
and that the Commissioners are entitled to indemnity from the
Board in respect thereof.
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‘3. It is further declared that the said liability of $71.891.16
and interest thereon to the Bank of Ottawa, subject to the rights
of third parties, if any, is a debt of the Board to the said bank and
that the bank is entitled to set off the same against any other
moneys of the Board in its hands.

‘4, In default of payment of the said liability by the Board
the same may be paid to the bank out of the Consolidated Revenue
Fund of the Province and thereafter the said sum with proper
interest thereon shall be a debt to His Majesty and may be
recovered from the Board in any action brought for that purpose.

‘5. 'This Act may be pleaded as a defence to any action now
pending or that may hereafter be brought by the Board against
any person or corporation in respect of any of the moneys
received and disbursed by the Commission as aforesaid.”

The actions referred to in the preamble are the actions the
judgments in which are the subject of the present appeal, and the
objects of them are correctly stated in the preamble.

The actions were tried before my brother Clute, and the
judgment pronounced by him is dated the 14th January, 1918,
and is one judgment in the three actions, which were consolidated
by an order of my brother Middleton, dated the 19th March, 1917.

The questions raised are as to the right of the School Board
to recover moneys standing at its credit in the Bank of Ottawa
and the Quebec Bank which were paid over to the Commission
and moneys received by the Commission from the Corporation
of the City of Ottawa, being sums levied by the corporation for
the support of separate schools, and the claim of the School Board
is to recover from the banks the moneys at its credit with them
and from the surviving members of the Commission and the
executors of a deceased member (to whom I shall afterwards refer
as ‘‘the Commission’’) the money received by it from the Corpor-
ation of Ottawa.

The defendants rely upon the statute 7 Geo. V. ch. 60 as a
defence to the action, and claim that all these moneys were moneys
expended by them in carrying on the schools, and that they ought
therefore not to be required to repay them to the Board. The
defendants the Bank of Ottawa counterclaim to recover from the
School Board $71,801.16 borrowed by the Commissioners from
the Bank of Ottawa and used by the Commission in carrying on
the schools.
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It should be mentioned that the sum claimed from the Com-
missioners is the sum paid into Court and afterwards paid out
to the Commission under the order of the 3rd April, 1916, to which
I have referred. All of the moneys which the School Board is
seeking to recover were moneys which were applicable, and would,
if they had come to its hands, have been applied, to the carrying
on of the schools.

If the Act 7 Geo. V. ch. 60 is a valid enactment, the School
Board's claimg fail, and the counterclaiming defendants are
entitled tosucceed on their counterclaim. If it is not, the question
is whether or not the defendants or any of them are liable for the
repayment of school moneys which they received and expended
in carrying on the schools, and whether or not the Commissioners
are entitled to recover from the School Board the additional money
expended by them for that purpose which they obtained by bor-
rowing it from the Bank of Ottawa.

The contention of the School Board is that the members of
the Commission are to be treated as wrongdoers and are not
entitled to eredit for the money they properly expended in carry-
ing on the schools, and still less to be repaid the money which
they borrowed and expended in that way.

The learned trial Judge held the Act of 7 Geo. V. ¢h. 60 to be
ultra vires, but that, notwithstanding this, the Commissioners
were entitled to credit against the sums they had received, the
moneys they had properly expended in carrying on the schools,
except a sum of $37,626.02, which he held to be a trust fund
applicable only to meet debentures, which had been issued at
maturity, but that they were not entitled to recover on their
counterclaim. If the view of the trial Judge as to that sum is
correct, all that it would mean would be that if the fund is restored

by the Commission the amount required for that purpose would be
added to the sum claimed by the counterclaim, and if the Com-
mission is entitled to recover on the counterclaim no object would
be gained by requiring the Bank of Ottawa to make good the
trust fund and at the same time requiring the School Board to
pay to the Commission an equal amount.

Unless the legislation in question violates the provisions of
sec. 93 of the British North America Act, it is clearly valid legis-
lation, it being competent for the Legislature to have enacted it

ONT.

8. C
Orrawa
SEPARATE
Scroon
TrusTeEs

v.
QuEBEC
Bank

Meredith,C.J.0.



eSS

224

ONT.
8. C.
Orrawa
SEPARATE
Scroown
TrusTEES

v
Ci;mnlc
ANK.

Meredith,CJ.0.

DomiNioN Law Reports. [45 D.L.R.

under the powers conferred by sec. 92 of that Act (paras. 13, 14, and
16).

In my view, the legislation does not violate the provisions of
sec. 93. Assuming that legislation which diverts from a Separate
School, money which by law should be applied for carrying it on,
would be invalid, I am unable to see how legislation which vali-
dates expenditures properly made in carrying on a school or a
number of schools by a de facto body not lawfully created can be
said to affect any such right or privilege as the section deals with,
still less prejudicially to affect it within the meaning of the section.

The situation as disclosed on the evidence was that the School
Board was conducting the schools under its charge in contraven-
tion and defiance of the law, and had brought about such a state of
things, that the Legislature, in order to secure for the children
of the supporters of separate schools in Ottawa the education to
which they were by law entitled, found it necessary to intervene
and to place the schools under the control and management of a
Commission; the Commissioners appointed entered upon their
duties and in good faith carried on the schools and expended the
moneys in question in carrying them on; and what is argued is
that, because the Commission, as it has been held, had no legal
existence, the supporters of the schools are entitled, though they
have enjoyed the benefit of that expenditure, to say that it was
improperly made and that the Commissioners must pay the money
out of their pockets, with the result that the schools will have been
carried on while the Commission was in charge of them, free of
expense to the supporters of the schools, and that the Commis-
sioners must pay over to the School Board what will probably
suffice to carry them on for a further period of a year or more.

It cannot, I think, be that the Legislature is powerless to
prevent such a wrong from being perpetrated. While the School
Board is a separate entity, it is a trustee for the supporters of the
separate schools, and what is argued is that these supporters who
have enjoyed the benefit of having their schools carried on are
entitled to say to the Commissioners, ‘‘You have carried them
on without authority and must lose all that you have expended
in so doing.”” The Commission was the de facto trustee for the
time being of the separate school supporters, and in all justice
is entitled to be recouped the expenditure it has made for the
benefit of its cestuis que trust.
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In my judgment, the case does not differ from that of an
incorporated company whose affairs were managed by a board of
directors not validly chosen, and in such a case I am aware of no
principle of law which would prevent the de facto board from sue-
cessfully claiming to be allowed against what had come to its
hands of the company’s money, the expenditures which it had
properly made in carrying on the company’s business and to be
indemnified against any liability it had incurred in so doing.

If this be the correct view, why are the Commissioners to be
held to be in a worse position than the de facto directors in the
case | have suggested? 1 know of no reason.

If then this be the measure of the Comm issioners’ right, how
can it be said that legislation which declares that right prejudi-
cally affects any right or privilege of the supporters of the Ottawa
Separate Schools?

True it is that if the legislation is effective the School Board
is deprived of the right to have the accounts taken; but nothing
substantial has been taken away in view of the result of the audit
which the School Board had made, which, as I have said, shewed
that the accounts were substantially correct and that only a few
small items were open to question, and that as to these or indeed
as to any item that was questioned by the School Board, the
evidence at the trial made it clear that the accounts were correct.

If effect were given to the contention of the School Board, it
would follow that if it had borrowed money for a legitimate pur-
pose and had applied it to that purpose, but in consequence of the
absence of some statutory formality the lender could not enforce
his claim in the Courts, it would not be competent for the Legis-
lature to enact that, notwithstanding the informality, the debt
should be recoverable. Legislation of that character is not often
passed by the Imperial Parliament, but in a new country like
Canada it is sometimes necessary that it should be and it is passed.

I would for these reasons allow the appeals of the defendants
with costs, reverse the judgment of the learned trial Judge, and
substitute for it judgment dismissing the actions with costs and
directing that judgment be entered for the Bank of Ottawa on
their counterclaim with costs, and I would dismiss the appeal of
the School Board with costs.
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If I had reached a different conclusion as to the validity of the
Act, I should nevertheless, for the reasons 1 have given, have been
of opinion that the Commissioners are entitled to be recouped
the money they have expended in carrying on the schools, and
the result would be the same.

Appeal allowed; cross-appeal dismissed.

DINGLE v. WORLD NEWSPAPER Co. OF TORONTO.

Supreme Court of Canada, Sir Louis Davies, C'J., and Iclmglnn Anglin,
Brodeur and Mignault, JJ. I)uunlnr 12, 1918

LisEL AND SLANDER (§ 11T A—99)—ACTION AGAINST NEWSPAPER—NOTICE—
PrLeapING,

ilure of the plaintiff in a libel action against a newspaper, in reply to
a plea setting up want of notice as required by s. 8 (1) of the Libel and
Rlander Act (R.8.0. 1914, ¢. 71), to allege non-compliance with 8. 15 (1)
which disentitles the defendant from the benefit of such defence unless
the name of the proprietor or publisher is stated in the paper, is not an
admission of such compliance; where the plea alleges compliance, the
same is not admitted by the absence of denial in the re plication.

Aprprrear from a decision of the Appellate Division of the Supreme
Court of Ontario (1918), 43 D.L.R. 463, 43 O.L.R. 218, affirming,
by an equal division of opinion, the judgment at the trial by
which the plaintifi’s action was dismissed. Reversed.

The plaintiff brought action for an alleged libel published in
the Toronto “World,"” having served the notice required by s. 8,
(1), of the Libel and Slander Act on the city editor of the paper.
The defendant company, claiming that this was not service on
the defendant as the section required, pleaded want of notice,
to which plea issue was joined. The trial judge dismissed the
action on this ground and his judgment was affirmed by the
Appellate Division. An appeal was taken to the Supreme Court
of Canada, and when it came on for hearing, the question was
raised by the court of there being no proof on the record that the
requirements of s. 15 (1) had been complied with, and counsel
for the respondents contended that it was admitted by the plead-
ings.

D. J. Coffey, for appellant; Kenneth Mackenzie, for respond-
ents.

The judgment of the court was delivered by

AnGLIN, J.:—The plaintiff appeals from the judgment of the

Appellate Division of the Supreme Court of Ontario, 43 D.L.R.
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163, affirming, on an equal division of opinion, the judgment of

Middleton, J., granting & motion by the defendant for the dismissal

of this action on the ground of non-compliance by the plaintiff

with sub-sec. 1 of 8. 8 of the Libel and Slander Act (R.8.0,, ¢. 71).
I'he
Editor of the ‘World,”” was delivered to the city editor of that

The notice of the alleged libel complained of, addressed to *

newspaper.  Middleton, J., held this insufficient, following
Burwell v. London Free Press Co (1895), 27 O.R. 6, and Benner v
Vail Printing Co. (1911), 24 O.L.R. 507. By his appeal the
plaintiff seeks to have these decisions overruled

le under Ont. con. r. 222

The defendant’s motion was mac
upon admissions contained in the plaintifi’s pleadings and exam-
ination for discovery disclosing the fact above stated

8. 15 (1) of the Libel and Slander Aet (.50, e. 7T1) provided
that:

No defendant shall be entitled to the benefit of ss. 8 and 14 of this Act
unless the name of the proy ~*etor and publisher and address of publication are
stated either at the head of editorials or on the front page of the newspaper

We had occasion iecently to consider a corresponding pro-
vision of the Alberta Libel Act in Scown v. Herald Publishing Co.
(1918), 40 D.L.R. 373, 56 Can. S.C.R. 305. Nowhere in the

material before the court does it appear that the defendant com-

pany complied with the requirements of sub-=sec. 1 of 8. 15, The
newspaper itself, the production of a copy of nJm'h is made primd
Jacie evidence by sub-sec. 2, is not in the record.

To meet this difficulty, raised by the court itself, counsel for
the defendant invoked par. 7 of his client’s plea, which avers the
plaintifi’s neglect to give the notice prescribed by sub-sec. 1 of
8. 8, and his failure in his reply to set up the defendant’s non-
compliance with sub-sec. 1 of s. 15.  But assuming par. 7 of the
statement of defence to be a good plea without an averment that
the defendant had complied with sub-sec. 1 of s. 15, the absence

from the reply of an allegation of non-compliance therewith is
not an admission that it had in fact been complied with. Even
if the defendant had expressly averred compliance with sub-sec. 1
of 8. 15 in his statement of defence, the failure of the plaintiff in
his reply to deny that allegation would not amount to an admission
of its truth under the Ontario practice. Con. r. 144.

The appeal to this court is upon a case stated (Supreme Court
Act, 8. 73), on which it is our duty to give the judgment which
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the court whose decision is appealed against should have given
(8. 51). We cannot, whether for the purpose of upholding or
for that of impeaching the judgment appealed from, supplement
the appeal case by admitting evidence that should have heen
placed before the provincial courts. Red Mountain R. Co. v.
Blue (1907), 39 Can. 8.C.R. 390.

On the ground, therefore, that compliance by it with sub-sec. 1

of 8. 15 of the Libel and Slander Aet is a faet which cannot be
presurred in the defendant’s favour on a motion made under
con. r. 222, but must be established by it, and that the record
contains no adw ission of that essential fact by the plaintiff such
as that rule requires, the appeal must be allowed and the judgment
dismissing the action set aside.

It should be unnecessary to add that, from the allowance of
the plaintifi’s appeal, no inference may be drawn as to the opinion
of the court in regard to the soundness of the two decisions fol-
lowed by Middleton, J.

Appeal allowed.

MURPHY v. CITY OF TORONTO.

Ontario Supreme Court, Appellate Division, Maclaren, Magee, Hodgins and
Ferguson, JJ.A. April 26, 1918.

MasTER AND SERVANT (§ V—340)—WorkMEN'S CoMPENSATION BoARD
VALIDITY OF PROCEEDI ~FiNaLITY —REVIEW—JURISDICTION.

Where a municipal corporation, sued by a contractor for work done,
leads payment of the amount sued on to the Workmen's Compensation
3oard, after having been notified of the plaintifi's liability under the
Workmen's Compensation Act and the assessment of the amount against
him, the court has jurisdiction to inquire into the proceedings of the
Board to ascertain whether the corporation brought itself within the
protection of the Aect. After a decision has been rendered and a valid
assessment made by the Board, it is final and not subject to review by
the courts; an assessment by an officer of the Board becomes valid when
confirmed by the Board.

ArreaL by plaintiff from the judgnent of Clute, J., disnissing

an action to recover $2,230.20, the balance alleged to be due to

the plaintiff, a contractor, for work done for the Corporation of
the City of Toronto, the defendants, under a contract. The
defence was, that the defendants had paid the Workmen'’s Com-
pensation Board the sum of $2,230.20, pursuant to the Board's
order, that being a sum primarily due by the plaintiff to the
Board, and that they were justified in charging that sum against
the plaintiff, and so nothing was due to him. Affirmed.
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The judgment appealed from is as follows:

Crure, J.:—The plaintifi’s claim is for $2,27.20, the balance
due him upon a contract with the city.

This balance upon the contract is not denied, but the defend-
ants plead that on Septemiber 26, 1916, the Workmen's
Compensation Board notified the defendants that the plaintiff
was indebted to it under the provisions of the Workmen's Compen-
sation Act, 4 Geo. V., ¢. 25, as amended,* in the sum of $2,230.20,
and had so notified the plaintiff; that the plaintiff did not pay
the Board the amount so due;

and that on September 26,
1916, the Board ordered the defendants to pay the said amount
to the Board, at the same time deciding that the defendants were
entitled to indemmity from the plaintiff in respect of the full
amount of such payment; that the defendants paid the said sum
of $2,230.20 to the Board, and were not liable to the plaintiff in
respect thereof.

The defendants further plead that, by virtue of the Work-
men's Compensation Act as amended, especially ss. 10, 60, and 98,
this action is not maintainable and should be stayed. To
this the plaintiffi replies that he is not indebted to the Work-
men’s Compensation Board as alleged, and he denies that the
said Board had decided, or had power or jurisdiction to decide,
that the defendants were entitled to indemnity from the plaintifi
as alleged in paragraph 5 of the statement of defence.

At the trial, the defendants’ counsel admitted the amount
due on the contract, and relied upon their defence.

Mr. Howard Spencer Rupert, the Secretary of the Commis-
sioner of Works of the City of Toronto, was called and produced
a letter dated December 20, 1916, as follows
I'o the Works Department,

City Hall, Toronto,

Re M. H. Murphy, Contractor.

Confirming conversation with you this morning, we beg to remind you
that the assessment of this contractor, which, with added percentage to date
for non-payment, is $2,230.20, remains unpaid. Under section 10, the city of

course is responsible for payment of this amount with the usual right of
indemnity by way of withholding balances to meet it
Yours truly,
Workmen's Compensation Board,
N. B. Wormwith, solicitor,
*The amending Acts are: 5 Geo. V. ¢. 24; 6 Geo. V. ¢. 31; 7 Geo, V. ¢. 34
16—45 p.L.&
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And a further letter to the Works Department as follows:-

This contractor's assessment, which is, in accordance with our notice to
you, $2,230.20, is still unpaid, and under section 10 of the Act 4 Geo. V. ¢. 25,
as amended by 5 Geo. V. ¢. 24, we would ask you to kindly forward us your
cheque for that t so that the which has remained in abeyance
for an unreasonable length of time may be eleaned up.

Workmen's Compensation Board,
N. B. Wormwith, solicitor.

Mr. Laver, the paying teller of the Treasury Department of
the City of Toronto, produced a cheque dated January 3,
payable to the Workmen's Compensation Board, for $2,230.20,
which was duly paid. To the cheque was attached an account,
dated the 22nd December, 1916, in which the Corporation of the
City of Toronto were charged as indebted to the Workmen's
Compensation Board, * Assessments to December 29, 1916, re
M. H. Murphy as per H.O. letter No. 5826, $2,230.20."" The
cheque was remitted on January 5, 1917,

The plaintiff admitted in his examination for discovery (ques-
tions 19 and 20) that he had paid no part of this sum, but he
said that he had paid the Board the initial estimate for 1915.

This completed the defence.

In reply the plaintiff was called. He denied that he was liable
to the Workmen's Compensation Board, or that he ever received
any order or judgment for this amount, or for any amount, or
any notice.

Section 63 of the Workmen's Compensation Act provides:

An order of the Board for the payment of compensation by an employer
who is individually liable to pay the compensation or any other order of the
Board for the payment of money made under the authority of this part, or a
copy of any such order certified by the Secretary to be a true copy, may be
filed with the clerk of any County or Distriet Court and when so filed shall
become an order of that court and may be enforeed as a judgment of the court.

The plaintifi further stated that he had never received any
notice of such filing with the court, or any notice of any kind
of that having been done, or any notice that a certificate had
been issued by the Board under s. 95, and stated that he had
never been served with any attaching process either by the city
corporation or the Board, or any notice whatever that the city
corporation intended to pay over this amount to the Board; that
he had never seen or authorized any such payment, and did not
know of it until after it had been made; that he was arranging
a settlement of the amount at the time; and correspondence on
this subject was put in.
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This correspondence begins with a letter of October 16,
1916, fron: the Board to the plaintiff, requiring the plaintiffs to
attend at the Board's offices on October 19, with all books,
papers, memoranda, or letters shewing the amount of work done
and monevs expended for wages during the vears 1915 and 1916
followed by a further letter from the Board to the plaintiff, dated
October 23, 1916, that, “failing to receive payvment of your
assessrrent, which with added percentage to date is $2,230.20,
we give vou notice that we are filing with the clerk of
the County Court of Toronto, the Board's certificate to the
effect that this amount is still due and owing by vou This
menns that the certificate, when filed, becomes an order of the
court, and may be enforced as a judgment. Unless your cheque
for the amount as indicated is received by Saturday, November 4,
we shall instruet the sheriff to make the regular levy upon yvour
lands and chattels. Workmen's Compensation Board, per N. B
Worniwith, solicitor.”

On November 2, 1916, the plaintifi's solicitor replied to
this letter, stating that he was busy getting this matter into
shape, but found it was heavier than at first appeared, and asked
for a few days in order that he might present the matter as fully
as he could.  This request was complied with on November 6;
and on November 13 the plaintifi's solicitor enclosed to the
Board a declaration, petition, and schedule, and stated that he
would be pleased to appear before the Board personally, for Mr.
Murphy, at any time, and bring his books in order to substantiate
the statements set forth in the petition.

The Board replied on November 16 that the matter
should have their consideration, and on November 25 the Board
further replied: “We have placed vour declaration with the
schedules before the Board; and, if Mr. Murphy will attend

with all books, papers, memoranda, etc., to substantiate the

ment set forth, it will then be determined whether it is necessary
to have a formal hearing before the Board. Thursday of next
week would be the most convenient for this purpose.  Work-
men’s Compensation Board, per N. B. Wormwith, solicitor.”

To this Mr. Hughes, the plaintifi’s solicitor, replied, on
November 27, that he would attend on the following Thursday,
with books, ete.
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The plaintiff states that he attended with the accounts shewing
the amount paid out by him for wages, and saw Mr. Bastedo,
the auditor to the Board, and the solicitor of the Board, and
he made an affidavit; that he also attended on the Thursday
following November 27, with his brother and solicitor, for 215
hours, and he left the accounts with the Board. He swears that
the wages for 1915 were $3,700 odd, and not more than $3,800;
that for 1916 they were between $16,000 and $17,000; that the
compensation should have been $1,100 or $1,200; and that he
paid $456.75, which left the amount due by him at $800. He
denied that any assessment had been made by the Board until
March 30. Upon cross-examination, exhibit 6 (for identification)
was submitted to him. This was put in subject to proper proof.
It purports to contain a statement of the plaintiff’s pay-roll for
1915 and 1916.

There was also a copy of a letter, dated September 30, 1916,
purporting to have been written to the plaintiff. This was also
marked for identification only—exhibit 7. He denied that he
ever received either of these documents. He states that blank
forms were sent to his place of residence while he was away in
California.

No proof was given of the receipi by the defendants of exhibits
6 and 7 or of any assessment made by the Board for 1916 and
1917.

The solicitor for the Board, Norman B. Wormwith, was called,
but he was not able to give any evidence in regard to the sending
of these letters. This closed the evidence.

Mr. Fairty, for the defence, relied upon s. 60, sub-s. 4, and
8. 10, sub-s. 5, of the Aect, and contended that the Court had no
jurisdiction to try the case.

I expressed the view that the question was, whether or not the
defendants had brought themselves within the protection of the
Act, and that this court had jurisdiction to make inquiry to
ascertain that fact; that the present action was not one against
the Board, but against the ecity corporation. They admitted
liability unless protected by what had been done under the Act
by the Board so as to justify the payment of the amount claimed
by the Board out of any moneys due by the city to the plaintiff
under his contract.
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8. 60 provides:

(1) The Board shall have exclusive jurisdiction to examine into, hear und
determine all matters and questions arising under this part and as to any matter
or thing in respect to which any power, authority or discretion is conferred upon
the Board, and the action or decision of the Board thereon shall be final and
conclusive and shall not be open to question or review in any court and no
proceedings by or before the Board shall be restrained by injunction, prohibi-
tion or other process or proceeding in any court or be removable by certiorar:
or otherwise into any court.

The section further provides

(2) Without thereby limiting the generality of the provisions of sub-s. (1),
it 1s declared that such exclusive jurisdiction shall extend to determining

(a) Whether any industry . . falls within schedule 1

(b) Whether any industry falls within schedule 2

(¢) Whether any part of any such industry constitutes a part, branch or
department of an industry within the meaning of part 1

Sub-section (3) gives the Board power to reconsider any
matter dealt with by it; and sub-s. (4) (added by 7 Geo. V., ¢. 34,
8. 10) declares that the decisions of the Board shall be upon the
real merits and justice of the case, and it shall not be bound to
follow strict legal precedent.

Section 60a. (added by 7 Geo. V., ¢. 34, s. 11
"ll“()“'

provides as

Every copy of or extract from an entry in any book or record of the Board,
and of any document filed with the Board, certified by the Secretary of the
Board to be a true copy or extract, shall be received in any court as primd facie
evidence of the matter so certified without proof of the Secretary’s appointment,
authority, or signature,

Under this clause, I suggested to counsel that, if there was
any sufficient assessment or any action and decision of the Board
upon the case, I would admit proof of the same. No such proof
was tendered or offered, either under . 60 or otherwise, and it
was again insisted that the court had no jurisdietion.

8. 62 provides:-

(1) The Board may act upon the report of cay of its officers and any
inquiry which it shall be deemed necessary to make may be made by any one
of the Commissioners or by an officer of the Boar! or some other person
appointed to make the inquiry, and the Board may aci upon his report as to
the result of the inquiry.

(2) The person appointed to make the inquiry shall for the purposes of the
inquiry have all the powers conferred upon the Board by s. 5

8. 55 gives to the Board
the like powers as the Supreme Court for compelling the attendanc » of witnesses
and of examining them under oath, and compelling the produetic
papers, documents and things.

The Act, as I read it, gives to the Board plenary power within
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233

ONT.
8.C
Moreny
(,‘rrl; or
Toroxto



Murery
v
Crry or

ToronTro.

DomiNioN Law REPORTS. 45 D.L.R.

its jurisdiction, and to that extent its decision is not open to
review, injunction, or prohibition. While the Board is not bound
to follow strict legal precedents, but to decide according to the
merits and justice of the case, the Act nevertheless requires that
there shall be a decision of the Board. The informal procedure,
as far as was disclosed by the evidence here, did not constitute
the action and decision of the Board within the meaning of the
Act,

There are certain things which I regard as requisite and neces-
sary to be done by the Board, and certain action and decision
to be taken by the Board, to constitute that binding act and
decision which enables the Board to enforce its remedy by regis-
tration in the court, constituting there the judgment and decision
of the Board, or by levying of the amount as taxes against the
contractor,

The Board has jurisdiction to administer Part 1 of the Act,
which applies to the very large number of industries referred to
in schedules 1 and 2.

In schedule 1 the Board levies an assessment and collects a
fund out of which compensation to the workmen is paid, the
employers in this schedule not being individually liable to pay
compensation, while as to employers in schedule 2 no accident
fund is collected from them, and they are individually liable to
pay compensation as each accident occurs.

The scale of compensation is fixed by the Act.

The Act provides that all employers in the industries in schedule
1 are required, without notice and subject to penalty in case of
default, to prepare and transmit to the Board, not later than
January 20 in each year, a statement of the amount of wages
paid during the prior year and an estimate of the amount expected
to be expended during the current year.*

Sections 45 to 67 refer to the Workmen's Compensation Board,
which is a body corporate, consisting of three members, of whom
two constitute a quorum. The Board has like powers as the
Supreme Court for the compelling the attendance of witnesses
and examining under oath and compelling the production of books,
papers, and documents (s. 55, supra).

*See 8. 78 of the principal Act, and amendments by 5 Geo. V. ¢. 24, 8. 20;
6 Geo, V. ¢, 31,8 7; and 7 Geo. V. ¢. 34, 5. 13,
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Section 57 provides that the sittings of the Board are to be
held in Toronto, except where it is expedient to hold sittings
elsewhere.

Section 58 provides that the Commissioners shall sit at such
times and conduct their proceedings in such manner as they may
deem most convenient for the proper discharge and speedy des-
patch of business.

By s. 59 (1), the Board has power to appoint a Secretary
and other officers and clerks as the Board may deem necessary,
and may prescribe their duties.

Sections 60 and 63 are quoted above.

Section 63 requires, as I understand it, that the order for the
payment of compensation by the employer, who is individually
liable to pay compensation, or any other order of the Board for
the payment of money made under the authority of the Act,
shall be a formal order of the Board of which a certified copy
may be obtained.

Sections 78 to 83 provide for statements to be furnished by
employers, who are to keep account of wages paid, and are subject
to penalty in case of default; and the Board, or any member of it,
or any officer or person authorized by it for that purpose, has the
right to examine the books and accounts of the employers and
make such inquiries as the Board may deem necessary for the
purpose of ascertaining, if necessary, whether any statement
furnished to the Board under the provisions of the Act is an
accurate statement of the matters required to be stated there or
of ascertaining the amount of the pay-roll of any employer (s. 79).

(2) Subject to a penalty not exceeding $500.

(8) Officers of the Board are authorized to require and take
declarations as to any matter of such examination or inquiry.
(Sub-s. (3) of 5. 79 is added by 5 Geo. V., ¢. 24, s, 21.)

Section 80 provides that, if a statement is found to be inaccu-
rate, the assessment shall be made on the true amount of the
pay-roll as ascertained by such examination and inquiry; and,
if the pay-roll is shewn to be inaccurate, the employer shall pay
to the Board the difference, and by way of penalty a sum equal to
such difference, from which (sub-s. (2)) he may be relieved if the
inaccuracy in the statement was not intentional.

Sections 84 to 98 inclusive refer to assessments to be made
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by the Board. The sums to be assessed may be either a per-
centage of the pay-rolls or a specific sum, as the Board may deter-
mine (s. 84, sub-s. (2)).

Such assessments may be levied provisionally upon the esti-
mate of the pay-roll given by the employer or upon an estimate
fixed by the Board, and, after the actual pay-roll has been ascer-
tained, adjusted to the correct amount (s. 85 (1) as enacted by
5 Geo. V., c. 24, 8. 23).

Section 86 (as amended by 5 Geo. V., ¢. 24, . 24, and 7 Geo. V.,
c. 34, 8. 15) provides:—

(1) The Board shall determine and fix the percentage, rate or sum for
which the employer is assessed . . . and such employer shall pay to the
Board the amount or provisional amount of his assessment within one month,
or such other time as the Board may fix, after notice of the assessment and of

such amount has been given to him . . .
(2) The notice may be sent by post to the employer and shall be deemed

to have been given to him on the day on which the notice was posted.

Sub-g. 3 provides for the revision of the assessment where the
assessment based upon the pay-roll is too low.

Sections 93 and 93a. (added by 5 Geo. V., ¢. 24, 8. 27) pro-
vide a penalty for non-payment of the assessment; and s. 95
provides that the Board may collect the assessment through the
municipal collectors as a tax.

Section 10 deals with the case of principals and contractors.

Sub-s. (3) (enacted by 5 Geo. V., ¢. 24, 8. 5) provides that it
shall be the duty of the principal to see that any sum which the
contractor is liable to contri