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No.79.] BILL.  [1sss,

An Act to amend an Act to abolish the rights of Primo-
geniture, and to afford relief to parties succeeding to
the real estate of persons dying intestate, in certain
cases, in Upper Canada.

WHEREAS it frequently happens in cases of persons dying intes- preamble.
tate, leaving real estate in Upper Canada, that by reason of the

absence therefrom or of the minority of some of the parties entitled

1o participate in the succession to such real estate, no title can be
5 made to the same without great delay, expense, and inconvenience, and

it is desirable to provide some remedy therefor; Therefore Her Majesty,

&c., enacts as follows :

1. The Judge of the Surrogate Court in each of the Counties or Unions Judge of Sar

of Counties in Upper Canada, having jurisdiction within such County rogate Court

10 or Union of Courties, shall be the “Real Representative” for all real % be the Real
property within such County or Union of Counties in respect of or to tive of intes-

which, any person being seized of or entitled to an estate in fee simple tates as re.

3 ie i . gards landg in
therein, shall die intestate £ia Coumy,
II. From and after the expiration of months from the death Application

15 of any person dying intestate, seized of or entitied to such real estate as may.be mada
o . 3 r

aforesaid, it shall and may be lawful for any one or more persons entitled g‘}':cgm
1o a share orinterest in such estate and the immediate possession thereof, By whom and
heino of full age, to apply to either of the Superior Courts of Common to what Court.
Law, or to the County Court of the County or Union of Counties where

20 such estate is situate, for a division or partition thereof, or for a sale
thereof if such sale shall by such Court be considered more advantage-
ous to the parties interested. : : o

lIl. The application toany Court for a partition or sale, shall particu- What the ap-
latly describe the premises sought to be divided or sold, and set: forth plication for
2 the interest of the petitioner and the rights and titles of all persons in- Eiy ,';',?::,.
terested therein, so far as the same are known to the petitioner, includ- forth.
Ing the interest of any tenant for years, for life, by the courtesy or in
dower, or in case any one or more of such parties, or the share or quan-
tity of interest of any of the parties, be unknown to such petitioner, the
$0 same shall be set forth in such petition; and the truth of such petition 1 must be ve-
and the matters contained therein shall be verified by the oath or affir- rified on oath.
mation of the petitioner, to be taken before any Commissioner for taking
affidavits, or before any of the Judges of the said Courts. :

IV. Every person having any such interest as aforesaid, may be made Partiostosuch

35 8 party to such petition, and if any of the parties so interested are mi- application, -

nors, and it shall be satisfactorily proved to the Court that at least Notico to.mi-
fourteen days notice has been served on sach minors as reside ‘in this “:;;;‘:P}
Province, of an intention to apply to guch Coart for an order for partition gwdi:; o

. ‘ h . .

. them,
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or sale, such Court shall thereupon appoint a suoitable and disinterested
person to be guardian for one or more of such minors, whether the said
minors reside within or without this Provinee, for the special purpose of
taking charge of the interests of such minors in the proceedings upon
such petition, 5

Guardians to V. Every guardian so appointed, shall, before entering upon his
give sccurity. dutjes, exccute a bond, in such penalty and with such surety as the
Court shall direct, to the “ Real Representative” of the County or Union
of Counties where such estate is sitvate, by his name of office, conditioned

for the faithful discharge of the trust committed to him, and 1o render 3 {¢
just and true account of his guardiauship, when thereto required by the
‘ Court, and no proceedings shall be taken upon the petition until such
Their powers bond is filed in the office of the Court ; and aiter the execution and filing
thereafter. . . . P . .9
- of such bond, such guardian shall represent his minor in the proceedings

upon the said petition, and his acts in relation thereto shall be binding 13
on such minor, and shall be as valid as if done by such minor afier

having arrived at full age. -

f::‘;‘li‘f: fev VL It shall not be necessary in the first instance to make any ereditor
ing a lien on having a lien on such estate, or any part thereof, by judgment, decree,
the property  mortgage, or otherwise, a party to the proceedings, nor shall the parttition 20
:’;e‘;’gf"“" orsaje of the estate alter, aflect, or impair the lien of such creditor, but
) the petitioner may make such creditor a party, and in such ease the
petition shall set forth the nature of any such lien orincumbrance, and
if such lien or incumbrance is on the undivided interest or estate of any
of the parties to the petition, it shall be a lien only in the share ofsuch 25
party, and such share shall be first charged with its just proportion of
the costs of the proceedings in partition, in preference 10 any such lien.

Service of VII. A copy of such Petition, with notice that the same will be pregent. -

copy of Peti- ed to the Court on some certain day in term, shall be served. thirty-days

o om Partes inclusive, previous to such term, on all the parties interested in suches- 3)

joining there- tate, who shall not have joined in such petition and are resident in-this

in, snd resi-  Province, and on the guardians of such as are minors, who .shall have

dent in Cana- peen appointed such guardians as aforesaid ; and every such notice shall -
be addressed to all the parties interested who are known, and ‘gener-
ally to all others unknown, having or claiming any interest in-such 3
estate.

Notice to ab-  VIII. If any parties having such interest are unknown, or if known"
ii‘;" and uo- reside out of this Province, or cannot be found therein, the Petition:and -
n parties, . e 1

notice may be served on such unknown or absent party, by publishing
the same three months previous 1o the presentation of such :Petition, 40
once in each week succesgively in the Canada Gazette, and in-a-paper
printed and published in the County or Union of Counties where the
estate is situate, and il there-be none, then in the Canada Gazette-alone, -
which shall be equivalent to a personal service on such unknown oz
absent parties, or such Petition and Notice may be served personaily.on 45
any known absent party, forty days previous to its presentation, without
publishing the same.

On proper IX. Upon the presentation of such Petition, and satisfactory proof -
&’%‘g’nﬂﬁ:ﬁg“ of the service or publication thereof with the Notice as aforesaid, and of
aud partiee to the-facts justifying the mode of publication, the Court shall, by rulej 50
shew titte.  allow such Petition, and thereupon, the parties. interested in: the estate

shall appear and shew title to the proportions which they claim of the

i
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premises set forth in the Petition, within the time for pleading according
10 the practice of the said Court. : .

X. Notice of the rule of allowance, anfd all other notices in any sub- Service of no-
wequent proceedings, uuless otherwise specially directed, may be served be¢ (;i\c'lmsﬁ:
5 by affixing the same in the Office of the Clerk of the Court, which shall gequent noti-

be equivalent to personal service on the party 1o be affected thereby. - ces.

XI. Any party appearing may plead, either separately or jointly with Pleadings and
one or more of his co-defendants, that the Petitioners or any of them, at proof in the
the time of presenting the Petition were not entitled to or in possession “**

10 of the premises or any part thereof, or that the d.fendants or any of them
did not hold the premisestogether with the Petitioners at the time of the
commencement of the proceedings, as alleged in the Petition ; and such
pleas shall form a complete issue, and any matters to support the claim
or defence of either party may be given in evidence thereunder.

15 XIl. Any defendant may also deny the interest of any party made co- A defendant
defendant, and the issue thereon may be tried at the same time as the M2Y deny tithe

X .. of a co-defen-
other issues on the Petition. : dant.

XIII. All issues so joined shall be tried on a record made up of the Trial of theis-
said Petition and the défences made in pleading therelo, and the like sues raised in
9 proceedings had thereupon in every respect as in personal actions, as 10 "¢ “***
new trials, amendments and any other particulars.

XIV. If judgment shall be entered against any of the defendants by Petitioners
defalt for want of a plea, the Courl shall still require the Petitioners to must shew fi-
exhibit proof of their title, and from such proofs, or from the confession f,;;o‘;?;‘egpm;

25 by plea of the parties, if they appeared, or-from the verdict of a jury by make defauls,
which any issue of fact shall have been tried, the Court shall declare the & *
rights, title and interest of the parties to such- proceedings, piaintiffs as
well as defendants, and shall determine the rights of the parties-in.such Judgment.
estate, and give judgment that such partition be made between such of

90 themas have any rights therein, according to such rights, but not so as to
affect any parties whose rights have not been ascertained.

XV. Whenever any judgment of partition shall be rendered, the Court Real Repre-
shall, by rule, order the Real Representative to. make the partition so ad- Bgl:lt'atl:)’gttihe
Judged, according to the respective rights and interests of the parties, as J?udgs,'mnh of
% the same were ascertained and determined by such Courty and insuch pariition.

tule the Court shall designate the part or shares.which remain undivided

for the owners whose interests shall be unknown and not ascertained :

and the Real Representative shall forthwith proceed to make such par- And report if

tition according to the judgment of the Court; unless it shall appear to the partition
{0 him that partition cannot be made without- prejudice to the owners of &t be
the estate, in which case he shall make a return of such fact to the Court injury to the
In writing under his hand. . © parties,

XVL In making partition, the Real Representative shall divide the How the par-

_said real estate, and allot the several portions and shares thereof to the tition shall be
f) respective parties, as adjudged by the Court, designating the several made,

shares by posts, stones or other permanent monuments, and he may em-~ = *

ploy a Surveyor to assist him therein; and he shall report to -the said Survey.

Uourtin writing the mannerin which he has divided the said estate, and Report.

the share allotted to each party, with the quantity, and courses and dis- '
W tances of the boundaries of each share, and a description of the posts,



4

Coats. stones or other monuments, together with an account of his fees, which
together with any charges for surveyors, shall be ascertained and allowed
by the Court, and the amount shall be paid by the Petitioners, and shall
be allowed to them as part of the costs to be taxed. '

Proof, fyling ~ XVII. The said report shall be proved by affidavit before any Commis- §
and Registra- sioner for taking affidavits. and shall be filed in the said Court,anda
on of the Re- 4 N \ . L]
port of parti- COpY thereof, after the report is confirmed by the Court, certified under the
tion. hand of the Clerk and seal of the said Court, shall be registered in the
County Register, on the production thereof to the Registrar of the County

or Union of Counties where such estate is sitnate. 10

Coofirmation X VIII. Upon the return of such report, the Court shall eonfirm the
of report; af- same, or in its discretion, remit the same back to the Real Representa-
went if ro.  tive for amendment in any particualar or particulars in which there is
quired. manifest error ; and upon any final confirmation, judgment shafl there.
upon be given that such report is confirmed, and such jndgment sball be 15
binding and conclusive on all known parties named in the said Petition,
Effect of such and all unknown parties where such publication as aforesaid has been
confimation. made, and all persons claiming from or through them ; bat such judg-
ment <hall not affect any persons having claims as tenants in dower, by
courtesy or for life, to the whole of the premises which shall be the sob- %
Ject of such partition, nor any person not named in the Petition either
“originally or by amendment, nor any unknown person, when there has
been no such publication as aforesaid.

Sale may be  XIX. If upon the report of the Real Representative, the Court shall see
ordered by  fitto order sale of the estate, it shall be lawful for the Court se to do, and %
f‘;’;”’w“‘l‘m by a rule to be made on filing such report, the Court may orderthe
made: credit Real Representative to sell the estate at public auction, to the higbest
for guf of bidder, and in such order the Court shall direet the terms of eredit which
P ., May be allowed for any portions of the purchase money of which it shall
y In certain . . . . .
cases: how se- think proper to direct the investment, and for snch portions of . the por- §
cured. chase money as are required, by the provisions hereinafter contained, 1o
be invested for the benefit of any unknown owners, infants, parties.out of
the Province, or any tenants for life, in dower or by courtesy ; such por
tions of the purchase money for which credit is so allowed, 10 be secured
at interest by a mortgage of the premises sold, by a bond of the pur- %

chaser, and by such other security as the Court shall prescribe.

Real Repree X X. The Real Representative may take separate mortgages and ofhér

sentative may securities, for such convenient shares or portions of the purchase:money

"“kzs”t}g:t;no. as are directed by the Court to be invested as aforesaid, in his own name

§:§, to be in. Of office, as Surrogate Judge and Real Representative for such County or

vested. Union of Counties, and his successors in office, and for such shares as
any known owner of full age shall desire to be invested, in the name of
such owner; and upon such sales being confirmed, the Real Represen-
tative shall deliver such mortgages to the Clerk of the Court, or-to the
known owners, whose shares were so invested.

How creditors X XI. Before making any order for sale, where. the creditors:baving
haviog speci- specific liens shall not have been made parties, the Court, on motion of
B liens on the o her party, shall direct the Petitioner 10 amend his Pelition by meking
B0t made par- every creditor having a specific lien on the whole estate, or on the undi-
ties to the Pe- vided interest or estate of any of the parties, by mortgage, judgment or 50
2:1:123 Bih:llalll)g. otherwise, a party to the proceedings, and shall direct the Cl.erk;of the
Their liezs  Court to ascertain and report whether the shares or interests in the pre:

denlt with.
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mises of the parties in such suit, or any of them, are subject to any
general lien or incumbrance by judgment or decree, and such clerk shall
forthwith cause a notice to be published once a week for four weeks in
ihe Canada Gazette, and also in a newspaper, if there be one, in the

5 County or Union of Counties in which such estate is situate, requiring
all persons having -any general lien or incumbrance on the estate or-on
any undivided interest or share therein, by mortgage, judgment, decree,
or otherwise, to produce to the said clerk on or before a certain day to
penamed in such notice, proofs of all such liens and incumbrances,

10 together with satisfactory evidence of the amount due thereon, and the
clerk shall report with all convenient speed, the names of the creditors,
the nature of the incumbrances, the dates thereof, and the several
amounts appearing to be due thereon, and thereupon the Court shall
order the Real Representative to bring into Court and pay to the clerk the

5 whole purchase money, if the lien be on the whole estate, or the portion
thereof arising from the sale of the part charged with the lien, after
deducting the portion of the costs, charges and expenses to which it
shall be liable. )

XXII. Any party entitled to a share of the estate, may apply to the Applicationof

90 Court to order such part of the purchase money as be shall claim, to be party ‘f:ﬁﬂ?d

paid to him, on affidavit shewing the amount traly due on each incum- g,' eatate, for

brance, if any, the owner of such incumbrance, and his residence as far Enyment of

asknown to such party, and also on proef of the due service of a notice bis share of

on each incumbrancer, of the intention to make such application, at least 2;5;’°‘3“°
%5 ten days previous thereto, such service to be personal, or on a grown )

up person at the residence of such incumbrancer, if residing in_this

Province, and if residing out of this Province, by personal service thirty

days previously, or by publishing the notice once a week for four weeks

in the Canada Gazette.

% XXIII. Upon such application,and proof of notice being given, the Court Hearing and
shall proceed to hear the allegations and proofs of the parties, and after mfl;““‘”
the amount of incumbrances shall be ascertained, shall order a distribu~ amount of in-
tion of the moneys so brought into and remaining in Court, among the cumbrances
several parties having such incumbrances, according to the priority 2{]‘3 ;“]m““‘

$5 thereof respectively, and the Clerk of the Court shall procure satisfac- )
tion thereof 1o be acknowledged, in the form required by law, and shall
cause the incumbrances to be duly satisfied or discharged of record,
defraying the expenses out of the moneys payable on the share or shares
which were so incumbered : Provided always, that such proceedings pyoyiso.

40t0 ascertain and value the amount of incumbrances, shall not affect or
delay the paying over or investing of money to or for any party upon whose
gstale in the premises there shall not appear to be any existing incum-

rance.

XXIV. Whenever the estate of any tenant in dower to the whole or Case of ten-
45 part of such estate, or of any tenant by courtesy or- for life 10 any part sot in dower,
of the estate, has been admitted by the parties, or ascertained by the }gﬁ‘;‘” or
Court to be existing at the time of the order for such sale, and- the per- gale be made,
son entitled to such estate has been made a party to the proceedings, the such tevant
Court shall first determine whether such estate ought to be exempted ;.lb““ be satis-
. . ed out of the
5 from the sale, or whether the same should be sold ; and in making such proceeds ana
determination, regard shall be had to the interests of all the parties, and how,
if a sale be ordered including such estate, all the estate and interest of

every such tenant shall pass thereby, and the purchaser, his heirs and
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assigns, shall hold such premises free and discharged from all clairhs by
virtue of the estate or interest of any such tenant, whether the.same be
to any updivided share, or to the whole or any part of the premises sold;
and the Court shali direct the payment of such sum in gross out of the
purchase money to the person entitled to such dower or estate, by com §
tesy or for life, as shall be deemed upon the principles applicable to Jife
annuities, a reasonable satisfaction for such estate.

When amar- XXV. When any married woman shall be a party to such proesed.
ried woman is ings, the petition shall be by her and her husband, and the service or
a party her notice of such petition shall be upon her and her husband, and judgment 19
husband to be o 1 . :
joined. or decree shall be binding in such case upon her and her husbandand

. all claiming through her or them ; and if her claim be an inchoate right
If her chims ¢ dower, In any case df sale, the Court shall determine the value of

f,’,f,,f;’;‘,‘?,_,{,‘;‘of such right according to the principles applicable to deferred - agauities
dower. and survivorships, and shall order the amount of such value to b?paidio 15

her and her husband on their joint release under seal, and such order
and the payment and release thereon shall be a valid and effectual bar
to any right or claim of dower.

Notice of sale X VI. The Real Representative shall give notice of any sale to be made.
aad report by him, for the same time and in the same manner as is required by law.on 2
thereof. sales of real estate by sheriffs on execution. and the terms of suchsale
giﬁ‘i :.tv)x(?ere- shall be made known at the time of the sale, and after the completim
gistered if the thereof he shall report the same in writing to the Court, with a descrip
side beap-  tion of the different parcels of land sold to each purchaser, and the price .
proved. paid by him; and on the filing such report, if such sales be approved.and %
confirmed by the Court, an order shall be made directing. the:Real
Representative 1o execute deeds pursuant to such sales, and such deeds
so executed shall be recorded in the County where the lands lig;on a
memorial thereol, in the same manner as other deeds, and shall be a bar
both in law and equity, against all parties interested in the jpremiss, 3
who shall have been named in such proceedings as parties, and agaiost
all unknown parties where notice was published as aforesaid,:and
against all persons claiming under or through them, and also.agaipst:all
incumbrancers, where the notice hereinbefore mentioned has been: given
to them. : ]
Division of XXVIIL. The proceeds of such sale, after deducting all costs,.shall/be
P;°‘:::g':é‘:g‘ _divided among the parties whose rights and interesis shall - havebeen
L’ez’m,b of _ sold, in proportion to their respective rights in the premises,.and:the
shares there- shares of such as are of full age shall be paid to them by order:of Gourt;
of Court  and inthe case of infants, unknown orabseut parties, shall be invested for. 40
sccurity to be them, in the name of the Real Representative and his successors in offics,
given. until lawfully claimed by them or their legal representatives ; and:the
Court may in its discretion require all or any of the parties, before they-
shall receive auy share of the monies arising frorn such. sale, tozgive
security to the satisfaction of such Court, to refund ihe said shares,:with 45
interest thereon, in. case it shall thereafier appear that such perty.was
not entitled thereto. :

Securities to ~ XXVIII. All securities shall be taken in the name of the.RealRepreés
bo deposited gentative and his successors in office, except when directed to.be:takend
z;“ﬁg:{l’: °f in the name of any known party, and shall be delivered to andkept:b¥ g
shall receive  the clerk of the Court, who shall receive the interest and principal ll‘lenegn;
and apply the and apply or invest the same as the Court shall direct,and shall in each

mouey under term render to the Court an account in writing under oath, of all mobies

Feurt.
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received by him and of the application thereof, and upon any refusal to,

render such account or any misapplication of the funds, he shall be liable

10 be proceeded against and punished for embezzling the monies of the

Real Representative as in ordinary cases of embezzlement of a clerk
5 or servant.

XXIX. All irivestments of monies arising from sales shall be made Inrestments
in Provincial or Consolidated Municipal Loan Fund Debentures. :::x}:[’)l;lf:;
: tures only.
XXX. The Court shall apportion the costs of the proceedings on the Costs of pro-
petiion according to the respective shares and interests of the parties ceedings how
10 knovn or unknown, and shall direct the same to be paid 1o the petitio- 2 P¢2PPar-
ners, and such order shall operate as a judgment for such costs, and on ¢yvered or sa-
acopy thereof being fyled in the County Registry Office where the lands cured.
lie, shall be a charge for such proportion, against the shares reprssenting
such proportion, and execution may issue thereon as in ordinary cases of
15 costs, amd such share or interest may be sold thereon and a valid title
on such sale given to the purchaser thereof, as in the cases of sales by
sheriffs in execution ; and if judgment be rendered against the petitoners
for any cause, the Court shall adjudge costs against them to be yecovered-
as in cases of personal actions. o

20 XXXL The proceedingsupon petition, if commenced ina County Court, Removal of
may be removed into either of the Superior Courts of Common Law proecediogs
by certiorari at any time before. judgtuent, to be allowed by any judge
of such Court, on security being given by the party applying for the
¢ rliorari, for the costs of the proceedings on petition, to the satisfaction Appeal aliow-

25 of such judge ; and upon any final judgment, decree or order, an appeal €d as in other
may be had by any of the parties “interested, in the same manner and *****
with the same consequences--as in other cases of appeal from the de-
cision of any Court rendering such judgment, decree, or order.

XXXII. Where the interests insuch estate are equitable fees simple, Powers of the
80 the Court of Chancery shall have the same powers, upon petition or bill gﬁ‘;;tc:f
fyled in that Court, to act thereupon, as are hereby given to the Superior when th in-
Courts of Common Law, and’ the same notices shall be given, served, terests are
published and verified, guardians of minors appointed, and the same ﬁi‘}:‘tﬂ’k fees
rales apply as to parties, and the like proceedings be had, as hereinbefore * " ¥

3 directed in reference to the Common Law Courts.

XXXIII. In the month of January of every year after the passing of Statement to
this Act, the clerk of the Court having the custody of any bonds, mort- be P‘l‘b'ti)‘h"d
gages or investmen:s arising from sales of such estates, for the benefit Jjars of
ofany unknown, absent, infant or lunatic parties, where no claim has Gourts of mo-

#been made on their behalf for any interest or principal of sach “Y:,i“ tﬁei"
ivestments during the preceding year, shall cause to be published gaimed.
inthe Canada Gazette, and in one newspaper in the County or Union
Counties in which such lands are situate, weekly, for the period of four
Weel(§, a slatement of the szcurities or investment remaining unclaimed,

4 showing the name of the intestate party, the amount unclaimed and the
property from which the claim has arisen, and such statement shall be

Z:eriﬁted by the clerk, and a copy thereof filed among the records of the
ourt,

. fXXXIV. All proceedings in petition shall be intituled, ¢ In the matter Title of pro-
Dofthe estuie of A. B. who died intestate” and shall require. no other fleedt'&v ford
lite except the name of the Court in which such proceedings are had ; 9 ¥t At



County to

make Tariff

and Rules.

8

and the judges of the Superior Courts of Common Law and the Court of
Chancery shall make, such tariff of fees and rules and orders, for the pro-
¢-edings on petitions at Law and in Equity, respectively, as theyshall
deem expedient and advisable. B



