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No.79.] B I L L [e.56.

An Act to amend an Act to abolish the rights of Primo-
geniture, and to afford relief to parties succeeding to
the real estate of persons dying intestate, in certain
cases, in Upper Canada.

W HEREAS it frequently happens in cases of persons dying intes- Preamble.
tate, leaving real estate in Upper Canada, that by reason of the

absence therefrorm or of the minority of some of the parties entitled
to participate in the succession to such real estate, no title eau be

5 made to the same without great delay, expense, and inconvenience, and
it is desirable to provide some remedy therefor; Therefore Her Majesty,
&c., enacts as follows:

1. The Judge of the Surrogate Court in each of the Counties or Unions Judge of Sur.
of Counties in Upper Canada, having jurisdiction within such County rogate Court

10 or Union of Cour.ties, shall be the " Real Representative" for alil real t be the Real
propery within such County or Union of Counties in respect of or to Reresenta-
which, any person being seized of or entitled to an estate in fee simple tates as re-
therein, shall die intestate. gards lands in

bis County.

Il. From and after the expiration of months from the death Application
15 of any person dying ititestate, seized of or entitled to such real estate as may.be made

aforesaid, it shall and may be lawful for any one or more persons entitled or a patte
Io a share or interest in such estate and the immediate possession thereof, By whom nd
heing of full age, to apply to either of the Superior Courts of Common to what Court.
Law, or to the County Court of the County or Union of Counties where

20 such estate is situate, for a division or partition thereof, or for a sale
thereof if such sale shall by such Court be considered more advantage-
ous to the parties interested.

I1. The application to any Court for a partition or sale, shall particu- What the ap.
larly describe the premises sought to be divided or sold, and set- forth p cation for

partiio or26 the interest of the petitioner and the rights and titles of all persons in- aie 'net a"terested therein, so far as the same are known to the petitioner, includ- forth.
ing the interest of any tenant for years, for life, by the courtesy or in
dower, or in case any one or more of such parties, or the share or quan-
tity of interest of any of the parties, be unknown to such petitioner, the

30 same shall be set forth in such petition; and the truth of such petition n must b. vo-
and the matters contained therein shall be verified by the oath or affir- riied on oath.
mation of the petitioner, ta be taken before any Commissioner for taking
affidavits, or before any of the Judges of the said Courts.

IV. Every person having any such interest as aforesaid, may be made paruestouch
35 a party to such petition, and if any of the parties so interested are mi- appleation.

nors, and it shall be satisfactorily proved to the Court that at least Notice to a-l-
fourteen days notice has been served on such minors as reside in this nO and.p.

npointinent etProvince, of au intention to apply to such Coart for an order for partition gnr= to
. A8 .hm,



or sale, such Court shall thercupon appoint a suitable and disinterested
person to be guardian for one or more of such minors, wlhether the said
minors reside within or without this Province, for the special purpose of
taking charge of the interests of such minors in the proceedings upon
such petition. 5

Guardians to V. Every guardian so appointed, shall, before entering upon his
give security. duties, execute a bond, in such penalty and witih such surety as the

Court shall direct, to the " Real Represeinta ive" of the County or Union
of Counties where such estate is situate, by his name of oflice, conditioned
for the faithful discharge of the trust committed to him, and to render a to
just and true account of his guardiainship, when thereto required by the
Court, and no proceedings shall be taken upon the petition untilsuch

Their powers bond is filed in the office of the Court ; and after the execution and filine
hereafer. --ofsuch bond, such guardian shall represent his minor in the proceedingS

upon the said petition, and his acts in relation thereto shall be binding 15
on such minor, and shall be as valid as if done by such minor after
having arrived at full age.

Provision as tO VI. It shall not be necessary in the first instance to make auny creditor
ing a lien on havino a lien on such estate, or any part thereof, by judgnent, deerce
the property morigage, or otherwise, a party to the proceedings, nor shall the partitinit 20
or any part or saje of the estate alter, affect, or impair the lien of such creditor, butthereof. the petitioner may make such crediior a party, and iii such case the

petition shall set forth the nature of any such lien or incumbrance,and
if such lien or incumbrance is on the undivided interest or estate of any
of the parties to the petition, it shall be a lien only in the share of·sneh 25
party, and such share shall be first charged with ils just proportion of
the costs of the proceedings in partition, in preference Io any such lien.

Service of VII. A copy of such Petition, with notice that the same will be present.-
copy of Peti- ed to the Court on some certain day in term, shall be served. tbirty-days
te". n.° art" e inclusive, previous o such lerm, on all the parties interested in suches. 30

joining there- tate, who shall not have joined in such petition and are resident in-this
in, and resi- Province, and on the guardians of such as are minors, vho shall have
dent in Cana been appointed such guardians as aforesaid ; and every such notice shall

be addressed to all the parties interested vho are known, and ,gener-
ally to all others unknown, having or claiming any interest i.such 35
estate.

Notice to ab. VIII. If any parties having such interest are unknown, or if known
sent and n. reside out of this Province, or carnot be found therein,-the Petitio:andk pe. notice may be served on such unknown or abstnt party, by publishing

the same three months previous to the presentation of such ;Petition, 40
once in each week successively in the Canada Gazette, and in a-paper
printed and published in the County or Union of Counties wherethe
estate is situate, and if there-be none, then in the Canada Gazette alone,
which shall be equivalent to a personal service on such unknown o?
absent parties, or such Petition and Notice may be served personallyon 45
any known absent party, forty days previous to its presentation,without
publishing the same.

On proper IX. Upon the presentation of such Petition, and satisfactory proof
oof, Poti° of the service or publication thereof with the Notice as aforesaid, and nf

and partiez to the-facts justifying the mode of publication, the Court shal, by·rnlej 50
shew title. allow such Petition, and thereupon, the parties interested in, theestate

shall appear and shew title ho the proportions which they claim of the



premises set forth in the Petition, within the time for pleading according
to the practice of the said Court.

X. Notice of the rule of allpwance, and al other notices in any sub- Service of no-
sequeit pcoceedings, unless otherwise spécially directed, may be served t'ce of alow-

n .4ance uid sub-
5 by affixing the same in the Office of the Clerk of the Court, which shal sequeDt noti-

be equivalent to personal service on the party to be affected thereby. ces.

XI. Any party appearing may plead, either separately or jointly with Pleadinge and
one or more of his co-defendants, that the Petitioners or any of'them, at proof in the

the time of presenting the Petition were not entitled to or in possession case.

Io cf the premises or any part thereof, or that the dfendants or any of them
did not hold the premises together with the Petitioners at the time of the
commencement of the proceedings, as alleged in the Petition ; and such
pleas shall form a complete issue, and any matters to support the claim
or deferice of either party may be given in evidence thereunder.

15 XIL. Any defendant may also deny the interest of any party made co- A derendant
defendant, and the issue thereon may be tried at the same time as the may denytitof a co-defen-
other issues on the Petition. dant.

XIIL Al issues so joined shall be tried on a record made up of the Trial of theis-
said Petition and the défences made in pleading thereto, and the like sues raised in

to proceedings had thereupon in every respect as in personal actions, as to the case.

new trials, amnendments and any other particulars.

XIV. If judgment shall be entered against any of the defendants by Petitioners >
default for want of a plea, the Court shall still require the Petitioners to must shew t-
exhibit proof of their tille, and from such proofs, or from the confession ogi te p' 8

25 by plea of the parties, if they appeared, or from the verdict of a jury by make dçfaul
which any issue of fact shal have been tried, ihe Court shall declare the be
rights, title and interest of the parties to such- proceedings, plaintiffs as
well as defendants, and shall determine the rights of the parties in such Judgmept.
estate, and give judgment that such partition be made between such of

30 them as have any righ.ts iherein, according to such rights, but not so as to
affect any parties whose rights have not been ascertained.

XV, Whenever any judgment of partition shall be rendered, the Court Réal Repre-
shall, by rule, order the Real Representative to make the partition so ad- sentative to

to the respective rights and interests of the parties, as carry out the
Pudged, according tthrepciergian neetofheatesasjudgmerit of

15 the same were ascertained and determined by such Court; and insuch partition.
rule the Court shall designate the part or shares which remain undivided
for the owners whose interests shall be unknown and -fnot ascertained :
and the Real Representative shall forthwith proceed to make such par- And report if
tition according to the judgment of the Court, unless it shall appear t the partitioa

40him that partition cannot be made wihout prejudice o the owners of 'not be
40 made without

the estate, in which case he shall make a return of such fact to the Court injury to the
in writing under his hand. parties.

XVI. In making partition, the Real Representative shall divide the How the par-
said real estate, and allot the several portions and shares thereof to the tition shan be

45 respective parties, as adjudged by the Court, designating the several "ad®·
shares by posts, stones or other permanent'monuments, and he may em-
ploy a Surveyor to assist him therein ; and he shall report to the said Survey.
Court in writing the manner in which he has divided the said estate, and Report.
the share allotted to each party, with the quantity, and courses and dis-

b0 tanceS of the boundaries of each share, and a description of the posts,



Costa. stones or other monuments, together with an account of his fees, which,
together with any charges for surveyors, shall be ascertained and allowed
by the Court, and the amount shall be paid by the Petitioners, and shal
be allowed to them as part of the cosis to be taxed.

Proof. fyling XVII. The said report shall be proved by affidavit before any Commis.
and Regstra- sioner for taking afidavits. and shall be 'filed in the said Court, and ation of the Re- Z
port of prt copy thereof, after the report is confirmed by the Court, certified under the
tion. hand of the Clerk and seal of the said Court, shall be registered in the

County Register, on the tiroduction thereof to the Registrarof the County
or Union of Counties where such estate is situate. 10

Confirmation XVIII. Upon the return of such report, the Court shall confirm the
of report; af- same, or in ifs discretion, remit the same back to the Real Representa-
Uer ninend-
ment if r&- tive for amendment in any particular or particulars in which there is
quired. manifest error; and upon any final confirmation, judgment sham there.

upon be given that such report is confirmed, and such jndgment shall be15
binding and conclusive on all known parties named in the said Petition,

Effect of such and all unknown parties where such publication as aforesaid has been
confirmation. made, and all persons claiming from or through them ; but such judg.

ment zhall not affect any persons having claims as tenants in dower, by
courtesy or for life, to the whole of the premises which shall be the snb-
ject of such partition, nor any person not named in the Petition euiher
originally or by amendment, nor any unknown person, when there bas
been no such publication as aforesaid.

Sale May be XIX. If upon the report of the Real Representative, the Court shall see
ordered b fit to order sale of the estate, it shall be lawful for the Court so to doand 2

wtob andby a rule to be made on filing such report, the Court may order the
made: credit Real Representative to sell the estate ai public auction, to the highest
for part of bidder, and in such order the Court shall direct the terms of credit which
purchase mo- may be allowed for any portions of the purchase money of wbieh il sbal
cases:hose- think proper to direct the investment, and for snch portions of the pur-8 D
cured. chase money as are required, by the provisions hereinafter contained, to

be invested for the benefit of any unknown owners, infants, partiesont of
the Province, or any tenants for life, in dower or by courtesy ; sneb por-
tions of the purchase money for which credit is so allowed, Io be secured
at interest by a mortgage of the premises sold, by a bond of'the pur- 35
chaser, and by such other security as the Court shall prescribe.

Real Repre- XX. The Real Representative may take separate mortgages and othér
sentative may securities, for sueh convenient shares or portions of the purchase money
take mort- as are directed by the Court to be invested as aforesaid, in his own name

,to fe io of office, as Surrogate Judge and Real Represeniative for such County or 40
veste Union of Counties, and his successors in office, and for such shares-as

any known owner of full age shall desire to be invested, in the name of
such owner; and upon such sales being confirmed, the Real lepresei-
tative shall deliver such mortgages 1o the Clerk of the Court, or to the
known owners, whose shares were so invested. 45

How ereditors XXI. Before making any order for sale, where. the creditors;baving
having speci- specific liens shall not have been made parties,· the Court, on notion 0f
fie liensouthe either party, shall direct the Petitioner to amend his Petition by making
proper and eot -o-b.-n
not ae par- every creditor having a specific lien on the whole estate, or on the Und-
ties to the Pe- vided interest or estate of any of the parties, by mortgage, judgment or 50
tition shail be . w
called in and ot herwise, a party to the proceedings, and shall direct the Clerk.Of the

their lies Court to ascertain and report whether the shares or interests in the pre
deait with.



mises of the parties in such suit, or any of them, are subject to any
general lien or incumbrance by judgment or decree, and such clerk shall
forthwith cause a notice to be published once a week for fourz.veeks in
the Canada Gazette, and also in a newspaper, if there be one, in the

5 County or Union of Counties in which such estate is situate, requiring
all persons having -any general lien or incumbrance on the estate or -on
any undivided interest or share therein, by mortgage, judgment, decree,
or otlerwise, to produce to the said clerk on or before a certain day to
be named in sucli notice, proofs of ail such liens and incumbrances,

10 together with satisfactorv evidence of the amount due thereon, and the
clerk shall report with ail convenient speed, the names of the creditors,
the nature of the incumbrances, the dates thereof, and the several
amounts appearing to be due thereon, and thereupon ilie Court shall
order the Real RepresentatLve to bring into Court and pay to the clerk the

15 whole purchase money, if the lien be on the whole estate, or the portion
thereof arising from the sale of the part charged with the ]*en, after
deducting the portion of the costs, charges and expenses to which it
shall be liable.

XXII. Any party entitled to a share of the estate, may apply to the Applicationof
20 Court to order such part of the purchase money as he shall claim, to be party entitled

to share of
paid to him, on affidavit shewing the amount truly due on each incum- t estate, for
brance, if any, the owner of such incumbrance, and bis residence as far paymenlt of
as known to such party, and also on proef of the due service of a notice his share of
on each incumbrancer, of the intention to make such application, at least the purchase

25 ten days previous thereto, such service to be personal, or on a grown
up person at the residence of snch incumbrancer, if residing in this
Province, and if residing out of this Province, by personal service thirty
days previously, or by publishing the notice once a week for four weeks
in the Canada Gazette.

30 XXIll. Upon such application, and proof of notice being given, the Court Hearing and
shall proceed to hear the allegations and proofs of the parties, and afier proof ascer-

the amount of incumbrances shall be ascertained, shall order a distribu- amount of in.
tion of the moneys so brought into and remaining in Court,' among the cumbrances
several parties having such incumbrances, according to the priority th me. t

35 thereof respectively, and the Clerk of the Court shall procure satisfac-
tion thereof to be acknowledged, in the form required by law, and shall
cause the incumbrances to be duly satisfied or discharged of record,
defraying the expenses out of the moneys payable on the share or shares
which were so incunbered : Provided always, that such proceedings po,,vi..

40 to ascertain and value the amount of incumbrances, shall not affect or
delay the paying over or investing of money 'o or for any party upon whose
estate in the premises there shall not appear to be any existing incum-
brance.

XXIV. Whenever the estate of any tenant in dower to the whole- or case of ten-
45 part of such estate, or of any tenant by courtesy or, for life to any psrt asut in dower,

of the estate, has been admuitted by the parties, or ascertained by the 7 t®¶ or
Court to be existirg at the time of the order for such sale, and- the per- sale b. made,
son entitled to such estate has been made a party to the proceedings, the such tenant
Court shall first determine whether such estate ought to be exempted ahdI be mti-

50 from the sale, or whether the same should be sold ; and in making sb uchr
deterinination, regard shall be had to the interests of ail the parties, and ow,
if a sale be ordered including such estate, ail the estate and interest of
every such tenant shall pass thereby, and the purchaser, bis heirs and



assigns, shall hold such premises free and discharged from all clairhs by
virtue of the estate or iiierest of any such tenant, whether the.same be
to any uelivided share, or to the whole or any part of the premises sold;
and the Court shall direct the payment of such sum in gross out of, the
purchase money to the person entitled to such dower or estate, by cour. 5
tesVy or for life, as shall be deemed upon the principles applicable to ife
annuities, a reasonable satisfaction for such estate.

When a mar. XXV. When any married woman shall be a party to sucb proceed.
ried woian is ings, the pet ilion shall be by her and her husband, and the service or
a party her notice of such petition shall be upon her and her husband, and judgment 10
jorined. Loor decree shall be binding in such case upon her and her husband:and

all claiming through her or them ; and if her clàim be an inchoateight
If her claims or dower, in any case df sale, the Court slpll determine the value of

batr an'r o such rigit according to the principles applicable to deferred. nuities
duwer. and survivorships, and shall order the amount of such value to bdpaidto 15

her and her husband on their joint release under seal, and such-order
and the payment and release thereon shall be a valid and effectua bar
to any righit or claim of dower.

Notice of sale XXVI. TheReal Representative shall give notice of any sale tobe made.
and report by him, for the same time and in the same manner as is required by law.on 20
thereof. sales of real estate bv sheriffs on execution. and the terms of snch:sale

te- shall be made known at the time of the sale, and after the completienmnade anmd re-
gistered if the thereof he shall report the same in writing to the Court, with a descrip.
ade be ap- tion of the different parcels of land sold to each purchaser, and the-price
proved. paid by him; and on the filing such report, if such sales be approvedand 25

confirmed hy the Court, an order shall be made directing..theResa
Representative to execute deeds pursuant to such sales, and such4eeds
so executed shall be recorded in the County where the lands·lie9on a,
memorial thereof, in the same manner as other deeds, and shall be a bar
both in law and equity, against all parties interested in the .aTini#ts, 30
who shall have been narned in such proceedings as parties, andag*iust
all unknown parties where notice was published as aforesaidand
against all persons claiming under or through them, and also.agaiçstait
incumbrancers, where the notice hereinbefore mentioned has·been given
tu them. 5

Division of XXVII. The proceeds of such sale, after deducting ail costs, allbe
proceeds and divided among the parties whose rights and interesia shalL havbesapayment or in- , pooto
vestment of sold, in proportion their respective rights in the premises,.n4the
shares there- shares of such as are of full age shall be paid to them by order:ofÇorti
of. Court and in the case of infants, unknown or absent parties, shall be invested.fo 40
may requireth
security to be them, in the name of the Real Representative and his successors in office,
given. until lawfully claimed by them or their legal representatives; aQ·4,44

Court may in its discretion require all or any of the parties, beforeihey
shall receive any sliare of the monies arising frorm such, sale, to>give
security to the satisfaction of such Court, to refund the said shar.e6,W'th
interest thereon, in. case it shall thereafter appear that such psrtyrWas
not entitled thereto.

securities to XXVIII. All securities shall be taken in the name of the ReakRepi
be deposited sentative and his successor4 in office, except when directed to be4ak¢It

itherkof in the name of any known party, and shall be delivered to andAeptay 60court Who inay pryadket4
shalu receive the clerk of the Court, who shall receive the interest and principal thereonl
and apply the and apply or invest the same as the Court shall direct,and shal in ac
'roney under term render to the Court an account in writing under oath, of ail monis
order o



received by hîjin and of the application thereof, and upon any refusal to,
render sucli account or any misapplicat:on of the funds, he shall be liable
to be proceeded against and punished for embezzling the monies of the
Real Representative as in ordinary cases of embezzlement of a clerk

5 or servant.

XXiX. Ail iîivestments of monies arising from sales shall be made Investmenta
in Provincial or Consolidated Municipal Loan Fund Debentures. tobe i cer-

tain Deben-

XXX. The Court shall apportioti the costs of the proceedings on the
peîitoui according to the respective shares and interests of the parties

10 knovn or unknown, and shal direct the same to be paid to the petitio-
ners, and such order shall operate as a judgment for such costs, and on
a copy thereof being fyled in the County Registry Office where tihe lands
lie, sh:1li be a charge for such proportion, against the shares reprssenting
such proportion, and execution may issue thereon as in ordinary cases of

15 costs, anI such share or interest may be 'sold thereon and a valid title
on such sale given to the purchaser thereof, as in the cases of sales by
sheriffs in exectution ; and if judgmerit be rendered against the petitoners
for anv cause, the Court shall adjudge cosis against them Io be recovered-
as in cases of personal actions.

20 XXXI. The proceedings upon petition, if commenced in a County Court,
may be removed into either of the Superior Courts of Common Law
by certiorari at any time before judgiuenit, t be allowcd by any judge
of sneh Court, on security being given by the party applying for the
c riiorari, for the costs of the proceédings on petition, Io the satisfaction

25 of such judge ; and upon any final judgment, decree or. order, an appeal
nay be had by any of the parties -interested, in the same manner and

with the same consequences-as in other cases of appeal frorm the de-
cision of any Court rendering such judgment, decree, or order.

XXXII. Where the interests in -such estate are equitable fees simple,
0 the Court of Chancery shail have the same powers, upon pelition or bill

fyled in that Court, to act thereupon, as are hereby given to the Superior
Courts of Common Law, and' the same notices shall be givert, served,
published and verified, guardians of minors appointed, and the same
rules apply as to parties, and the like proceedings be had, as hereinbefore

35 directed in reference to the Common Law Courts.

XXXIII. In the month of January of every year after the passing of
this Act, the clerk of the Court having the custody of any bonds, mort-
gages or investmen:s arising from sales of such estates, for the benefit
of any unknown, absent, infant or lunatic parties, where no claim has

40 been made on their behalf for any interest or principal of such
investments during the preceding year, shall cause to be published
in the Canada Gazette, and in one newspaper in the County or Union
Counties in which such lands are situate, weekly, for the period of four
weeks, a statement of the securities or investment remaining unclaimed,

45 showing the name of the intestate party, the amount unclaimed and ihe
property from which the claim has arisen, and such statement shall be
verified by the clerk, and a copy thereof filed among the records of the
Court.
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.XXIV. All proceedings in petition shall be intituled, " la the matter Titie of pro-
500 of the estute of A. B. who died intestate" and shall require. no other eeedings un-

tille except the name of the Court in which such proceedings are had ; der s Act.



8

county to and the judges of the Superior Courts of Common Law and the Court of
make Tarif Chancery shall make, such tariff of fees and rules and orders, for thepr.

o-edings on petitions at Law and in Equity, respectively, as they shad
deem expedient and advisable.


