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[rrjnviN'CF, Ok Canada,
> n tilt €tinftit^^ Stndi*

APPEAL SIDfe

THOMAS CASSOX,

[Plaintiff in the Court beloip,)

ApPEr.LANT;

ANDREW THOMPSON,

. , ;
{Defendant in tin: Court helmv,)

I Reshondent.

This appeal is from a final jiidgmenl in the Court below, whereby the Re.„on,k-nt
.
^m condomntMl u, pay the Appellant the 8u,n of £64 12.s. 1 Id, which the Apindlant

.

c<,n,end.s ,« much le.sB than he is entiUcd to rccovrr. The points upon which th, parti,-.
r.rter are not nunH-ron, ,ut are rendered somewhat embarrassing by the neces ity forfulcuialions ot considerable extent and intricacy.

-""'y Jor

The deelarntion allege, the following facts as the basis of the Appellant's elain

\he3dRr 'rV'"'/''Vr
'"''" ^™^^^"" ^°'" ""^ «^fcndan't'Lot N

. 7„the 3rd Ra,,^^ „( tarnham, for £J50, payable by an.ma." instalments of £25 each commene.ng on >f.n-e„,l>er Is, 18,5, with interest to be computed from NovemberT '184"
and that for seenrMy of these paymer^ts the said lot was hypothecated.

'

Ihat ihe late John Casson by a will made in November 1848 consiitntP,! hi. ,. tDatne Mary Aery, his universal usufructuary legatee, and that t e prI fl « J :'-
belonged ,0 h.m at h.s death and formed part of the estate so devised ,0 h^renuZ^

rljher'nrf
""" '''"'' '" '"^ '"''-'^^'^ ^" --'''--^- "^ ^ --thly ^L'^

vion Tv "t
"' "" 'T "^ ""' ''''^ """'''^^^' ""= ^^''""'^ "f" ""^ instalments which had orert^Xr:ia:m:rs;;r "•" ""^^'' -^-^ --'^

> -^ ^^-^^

=;j:^r^;ij:t,r^~ of e,hib;i-v;;yr:j-;:r-

"
Le dofendeur pour exception peremptoi.e a eet.e action all^gue

:

Que pendant 'anneemil-huit-cent-trente-sept,
il aurait acheto du nommfi JohnCasson, mentionne en la declaration en cetie cause n^^m ,1., i \

"omme John

" pour une somme de £150 courant.
' ^ " '^'^'^^^nd.ur, une terre

"Que sur et en deduction du prix de eette terre, il aurait avant le Icr Janvier H4Ipaye au d,. John Casson diverscs sommes de den'iers, en extinction des inX" , '

«' capital, ce qu. est eonslatf par certains re,uis A. Ini aecordfis nar le.lit ! r
'^ pendant les annees .839 et ,840, ci-produL et auxqulitlt IJf^rfi

' ''"""'

qu'tl stgna ou cju'.l fit signer par ,uel.,a'un par lui autorise e, parcc V.t ui u in

'

accorde au Do cndeur, le dit Joh., Casson declara que la bdat^ce 1^1 ""
;;

due^par le DeA.deur .tait une somme de 380 piales .gale , £0 , .::::JZ::X

'. ca^^;;;":t^:^ ''- ^^^"^ '^^'^'^""'^"^ '^^^^^--- ^^^p^y-au dit John
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" oourant cliaciue, le premier ilcsqueln dcvnit se fiiire le ler novenibre 1845, nvec iiiK'-r^^l

" annnollement sur tout le capilul A compter du Icrnovembre 1843, elle Difoiidfurprit

" possessioii <lu <Jit itniiii'uble en dernier lieu rneiitionnf".

" Que le ler no\enil)re l,S54,<lix dej< iusilaiiomenls sur oe dernier pi x de venle si)nt

'' devcuus ('eiuis, forinuni, pour i(teux, £250couraiit, avec interdt, sur leeapitul £35U, du
'' ler novembre 1843.

" Au ler novembre dernier 1854, la balance du capital, de In premiere venteci-haut

" relalee, et I'inlerOt caleiile siir ieelle, ;\ compter du ler Janvier 1811, s'f levaient eii^em-

" ble a £177 18s. Cd., ct a la nieme 6|)oipie, premier novembre dernier, ies dix paiements
" echns sur la deriiiere venle, et Tinlert^t calcuICi sur tout to capital de lelle vente a
" compter du ler novembre 1313, s'elevaieni ensemble a. une somme de £181, total £()58

" 18s. CI.

" Que ces diverse? fommes reunics formaient le ler novenibre dernier 18.54, un total

" de £G58 18.s. Gd. dit cours, <|iie le del'endeur anrait alurs du, s'il n'eilt rieu paye en de-

" dueliou de ces sommes ; mais le di'fendeur allegue :

" Que depuis le ler Janvier 1841, il a a dilierenles reprises paye audit .lolrn Casson
" et au dit Demandeur, agissanl et represenlant le dit John Casson, et a la dite dame
" Mary Aery, et ce avant le transport fait au Demandeur, des sommes eciisidfcrables de

" deniers, et (pie le dit jour ler noveiril)re dernier la seulc somme (ju'il diU et dont il tut

" redevable au dit demandeur, represenlant Ies dits John Casson et Mary Aery, et cession-

" nairedc cetto dernii'^re, sur Ies dilescreances, elait une somme de £53 Us. Cd. courani,

" en capital et interet, sans preindice iieanmoins aux lermes de paiemenis a echoir a
" I'avenir sur le dernier acle de vente, et tel i\\u'. le lout uppert plus amplement par Ies

" divers ren-us et par I'elat produils par le Dei'endeur au soutien des [ireseates et auxquels
" il refere specialement.

" Que tons Ics dits rcQus sont sous seing prive, a I'l'xception d'un eeiil qui a ete

" accorde au Defendeu' par la dile dame Aery, par acte re^uen la cite de Montreal, dit

" district, devant maiire Cadieux et son confrere, notaires publics, le 20 deeembre 1851.

" Qu'a I'epoque oil la presenle aetion a ele intentee, la seule somme qui Cut due au
'' Demandeur ttait la dile somme de £53 Us. Cd.dit cours, avec iuu'rfiidu ler novembre
" dernier (1854).

" Le Di'fendeur dit de plus que le 4 jiiin 1851, il ne devait a la suecession de feu

" John Casson sur tout le prix de vente dn 29 inai 1843, mealionii6 dans Paction qu'une

" somme de £183 19s. couraiit pour balance, avec inieret du I4avril 1851, ainsi qu'il est

" cor>state dansl'inventaire prodiiil en cette cause, el que le 20 deeembre 1851, il aiirait

*' paye une somme de £49 18s. 3Jd.courant, sur et a compte de la dile somme de £182
" 19s., (lit cours il la dile dame Aery (cedanle du Demandeur) (pii lui uurait aeoorde quit-

" taiice de cette somme par acte rei^u dans le dit district, devant inailre Clement et son

«' confrere, notaires publics, copie de laqiiclle quitlance est deja produite en cette cause

" et que par tel acte de quittance du 20 deeembre 1851, il fut declare |)ar la dite dame
" Aery, taut en son propre et prive nom (pie comme legataire de feu sou epoux au profit

'' du Defendeur acceptant, que la somme de £4!) 18s. 3Jd. (lui lui etait ainsi payee par

" le Defendeur, I'etait sur et en deduction de la dite somme de£l82 193. dit cours, porl6

" dans le dit invcotaire, el que la dile dame Aery par la dite quittance du 20 deeembre
" 185\, a reeonnu que la seule somme qui lui fut due, le 20 deeembre 1851, avant d'a-

" voir ref'ii Ies £49 18s. 3.Jd. par le Del'endeur, sur lout le prix de vente porli"; dans I'acte

" du 29 inai 1813, etait la somme de £182 19s. dit cours, avec interfit du 14 avril 1851.

" Qu'a l'(}po(jue on la dile dame Aery a accorde au Di''fendeur la dite quittance du
" 20 deeembre 1351, la seule somme qui etait alors exigible sur Ies £182 19s. dil cours,

" portfis dans I'inventaire elait celle de £7 19s., balance sur £25, pour un terme i\v paie-

" inent eeliii au ler novembre 1851, avec intt'-rfit sur Ics £182 19s. dit cours a compter du
" 14 avril 1851, au ler novembre de la m6me aunfie, lequel interftt s'elcvait a la somme
" de £5 9s. 9d., formanl reunies ces deux iommosculle de £13 8s. 9(1. dit cours, et par
" consi'qiient la somme de £49 18s. 3 Jd. dout le Defendeur a eu quittance le 20 deeembre
" 1851, a ('teint la dit(! somme de £13 8s. 4d. pour tout ce (]ui etait drt le ler novenibre

" 1851, et le surplus de I'argent paye a cette epoque la a du 6tre applique surle capital

« qui n'(''tait pas exigible, et que h Defendeur d'apr^s son coutrat avail la faculte(l'ac-

" quitter avant son tchtance.

^l

M ':iri«HP«iiimiiii'
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" Quf Ic Icr novombre 1851, la seiile somine qui etaii diio et exifjibic en capital et

" inti^r^l, .sur le prix de voiite du 29 inai 18 JJ, t-iait bi soinm- de £52 IIh. 6d. couranf,
" El le dit Delcndfin- ulli'gue :

" Qiioi(iii'ilntfuir(!devubleauDi'mandouri|nndt!laba!;uioe, ilaci-pondantle1erinar8
" couratit 1855, par 1(! niiiiiiltsrode mailre VincebiUe ut son confrere, iiotaircH publics, ofFttrt

" et fail oft'rir an dit Dfinundciir, nm sculmnpnt la snsdilc balance !\liiiduc,avec I'intu-

" riJt (Id sur icclle, h cortipter du k-r noveinbre dernier, jiisqu'au dit jour, lermarscou-
" rant, mais encore quelque cliose au-dela, savoir, une somme de JC50 17(i. 6d. courani,
" pour rnontant de la susdite balance et pour les interfils accrus sur i"elle jusqu'au dit
" jour, ler Mars courant, el de plus par le iiiinislero des dits notaires, le dit Defendeur
" aurait la el alors, le dit jour, Ic^r Mars eourant, otl'ert ct fail olTrir au Dernandeur upp
" somme de £3 15s. couraiit, pour les frais <raclion, sauf A parfaire, lesquelles dites offres
" auraient eie faitesa bourse deliee et deniers d6couveri8 et en monnaies legales, le tout
" coiiforuu'iiicnt i\ la loi, et le dit Den.andeur aurait refuse telles ofFres, tel qu'il appert
" plus ainplcmoiit par I'acle d'oflre .jue les dits notaires auraient fail lel (jue susdil, ledit
"jour, ler mars, et dont ils ont fait ncle la et alors au dit lieu de St. Athanase, duquel
" acle co|)i(! autbenlique ci-produite et a la(iuelle il est rcfere.

"Et le lJ6fendeur met de p'ua en fait que subsequemment audit jour, ler mars cou-
" rant, et avant le rapport de ceiie action en cour, il a olfert a M. Abbott, avocat du De.
" mandeur, conforniemeiu a la loi, Ic rnontant des susdiis frais d'acrion, savoir la dite
" soriuno de £3 15s. dit cours, sauf a parfaire, mais que le dit M. Abbott a refuafi tellei
" oil'res.

" Que la somme totale que le Defendeur a oflerte tel que susdit s'est 61ev6e au chiffre
"de £59 12s. Cd. dit cours, et qiioiquu cette somme exeede de quelques louis celle que
" le Defendeur devait k I'epoque oil les diles ofTres ont ele faites, il est cependant disposfe
"aotrriret ollVe de nouveau le m6me rnontant au dit Dernandeur, el il en fait d6p6t
" devaiit la dite cour, en espi^ces legales.

" Que les susdites acquisitions soiit lea seulcs que le Defendeur ait jamais faites de
"la fainiUe Casson.

" A ees causes le dit Defendeur conclut a ce qu'il lui soit donnfi acle par cette cour
" de I'oHVe qu'il fait et reitere au Dernandeur de la dite somme de £59 128. 6d. dit courg
" et du depdt (ju'il fait ensemble avee soa exception de la dite somme de £59 12s. 6d.
"conrant, et ce pour dette, inter6t et frais, sauf A parfaire, si le cas y ecliet, aoerus jus-
" qu'au ler .Mars courani 1855, lout en demandant acle encore, comme (pioi il consent k
'• ce que jugeincnt inlervieune contre lui en faveur du Dernandeur aussi eeux du rapport
'|dc ruction (levant cette cour, et soit condamne a payer lous les depens accrus dans la
"cause, depuis <iu'icelle a ele rapportee devant celle cour, el pour eetle somme de
"£59 12s. Cd. dit cours, el il conclut a ce que le Dernandeur conclut m6me a une con-
"diimnalion oonlrc le Dernandeur de tons depens et frais accrus sur I'action depuis I'e-
" poiiue des dites olfrcs

: dcsquela depens les soussig.ies demandent distraction en leur
" laveur."

No ,m->m au fonds en fait, or denial of the rights claimed by the Appellant was
pleaded by the Respondent.

To the exception the Appellant replied by special answer, in eflect as follows-
That on the Mil. of April 1851, the date of the last payment previous to the making

of the inventory, and after deduction of that payment, .here was aue to the .state Cassonm principal and interest £200 18s. UJd. which at the date ol the inventory, (the 4th
June, 1851) amounted to £203 3s. Gd.

That tlie t^iry in the inve;. ,,ry was erroneous, inasmuch as the payments made
previous to its <Iate had been c rroneously imputed, and tlm calculations of interest erro-
neously made: to establish which, the identical memorandum of calculations uponwhich the entry in the inventory was based, was produced.

.sm'^T
"'• ?" '""' "^ "" •-""'-•'^"''"" "' ""- ""'"fi^'l .lischa.ge of date the 20th December

18ol, he widow was very aged, infirm both in body and mind, and incapable of man-aging her affairs with ordinary prudence or discretion: and was moreover under the
influence and control of the Respondent, .vho obtained the said discharge from herwithout consideration

: That the incidental mention in that discharge of the amount



H

1. erted In the inventory, was not i.ton.kul to l,., „n,I wan nor, any .ano.ion by .hewi.low of thn corroctn.., „f .ho calcuh.ii„„.s „,,„>, xvhi.h it wa. tLoI all It in Z,.,h« vvas ...u.rly i,„.a,,ablc of nmkinK "r of v-rilyi,.. ...h .alcnhrC
' "'

ll..illh,-prin.,,,|,.sofi.npui...ion adopted by .he Re.pond.-nt in iii, ralcniH.lon.

:«;';::i:,«:'™ -
-"""

'- •"'"' • -"> '•"-
''" '""""

T|k< App..|l,.nl also fded a R(;neral nnawer to .ho cxrrpii,,,,.
liif tails ol ihi. case, which are not dlspnlcd, are an follows •

On Ih. iJOll, day of I)econ.bor, 1837, .ho R.-sponden. pnr..ha,ed from .ho late- fohnCn..on (..rron,..m.ly called Tho.nas in th. deed.) a lu, of' 1,.,,,, f.„ £1 "o 1; sj' t^we ve annna .n..al,nen,s of i:,2 .0. each, co.n.uencing on .I,,'. ,s. of Ja,', rV ,83
'

wnh
,
he pr.vd,.,-., ho..vever, of pay in,, .he price at an earlier date if l.e .hough" t'?

'

Hav.ng made .undry payment, on account of .hin pnrcha.. money, a .e.,i;„H „, ..r
account ,ook place between the Respondent and the late John cJon oh,March, B.i-., by wh.eh the balance then due was established at £07 r,J cL.evbearing interest. currtney

.h. n?i" 'W' f ';'
"''' "" '^'^''P""^'-"' r>"rchnsed from John Casson the farm forhe price of wh,c ... p.e.ent action is brought, upon the terms airea.ly adver.e Ho nthe reeiial of the declaration in the court below.

""^c'le.. to in

He continued from tim. to time to m«l,e payments to John Casson, af.er hi, deatho his widow, and also to he .Appellant, .he da.cs and amounts ofM
, ;tn s

In May, IS.Jl, John Casi

tuary lei,'atee, his executors n
nor the Respondent were pai

» on having died and left his widow, his universal usufru..-
1 ade an mven.ory of his es.ate, to which neiiher the vv idow

J ,

'"'"'""'''"''''' '"ventorv, it was staled ilmi ilu. ..,.,,..„.
due t e es,a.e by ,l,e R^sponyen. on ,he ,4,h April, /sS., was i; H ,

'

'

tI: ^
"

as af.erwards handed over [o ,he widow as usufructuary, by .he Lxecu.or and si etransferred her rights to the AJipellant
" "

*'^^"w», and slie

proplnir"""""
"''' "' "!' '*""•"''"" "P"''^'^ "^ •^"'- -- "P- "- A>llawl„g

1st. That .he result of a proper i.npu.a.ion of the payments made to ,he Cas.onsupon he purchase money ol ,he two f.r.ns ano in.eres.. w-odd be ,he re.luetion f . JAppellanis demand to ihe sum of £53 1 Is. Gd.
"^"I'ciion o. .Hc

2nd That the cn.ry in .he inven.ory is eorrec, and .ha. by adopting it ns a starting point, the resni. would be llie same.
^

The Appellant aeeep.s the issues thus offered and trusis to be able to shew •

l.t. limt .he calculations by which the Respondent arrives a. the '.alance of £52lis. 6d. are erroneous in principle, and
;

2nd. That the entry in the inventory was based upon similar calculations andtherefore pro|)or.ionably iiicorrccl.
"»""., ana

The following is .he s.a.emen. fyled by the Respondent wiih his exception.

• Aery! Dr " " '" '"'"'"" """"""' "P'^^'-'"""S •'""" Casson and Mary

• 1S41 J,,n„„rj- .,l_To haUnce of capital .!„o .hi, day on r-rcl,.... of Farm in mi,. X07 '.
1851, Noveaib. I..t_To mtere.t on balance f,«,„ 1st January 1S4I, ,, f,',

,:,
"

1354,.Vovemb.lst_To 10 ,„.,al„,.nU on th price of farm bo»,;ht 29.1. May 1843
" hcfor,. I). Morison, Xot -y J'ublic,

'

jm o"To interest on .CCo amonnt of capital from Ist November I'eVa' 'to

"

" Ist Xovembi'r 1831 '
, .

' 3.11

XI 77 18 6

481 &

1804, Xovemb. Ut-Amount in capital and interest due and which might be claimed, «5« 18 6



ciu;i)iT.

''M.,nio. ,„.i.l l,y Thom«,„ and interci allowed on ,ame, „p ,o U November" lSo4, HM por rt'<'«'ij)ii).
' ' ' ''"»'-'nDcr

" lH4a, M«rrh loth, palil

" iiilercil lu lit November lHa4,
''"'^ '^ '

" 1843, May, im, p.ilil
10 » J

" IntiTi St In lit .November 1H54,......,,".
10

" 1844, I'thnwry iiiih, ]Ki|J
'"' <! U

" rmpfi'sllo lit .Ni.vcmher i>^IH,.•'' .... " '" '
" 1845, tVbnmry 14lli, iiiiiil _" U 3 5

" Interest to lit .November lHf)4, * ' '

" IHli), Ki.hr.mry 24lh, imiil ......'. " * '

" Intiircsltr, |3| November 18,14
.,'.'.' '" ' "*

" 1R47, Mnrch Uiti, p,il,l
it * *

" Interiat to lit Novc.Tiher 1834, .,
48 8

" 1M4H, Msreb HUi, paid ?^ '
"*

" rnlercst to l»t November 18a4 ..
'" '* "

" 1848, Juno lilih, pa;.i
'.'.'.'.'.'.'..'. '* '* *

" Inler'jst to Isl November 1854 .",,.
'** " "

" 18 tl', March a;inl, imiil '23
" Intereat to l»l November lHr.4

^^ " *
" 184!), Miiy Slh, paid .'.'.",".'.' '" " *•

" Interest lo l«t .November 1H54 12 8

" ISflO, M.ir<:h t;th, pnhl .'.'.'.'.'.'.' "' '" "
"Intmist to l»l November 1834,.!!!.

MOO
" 18B0, Juno IStli, imid !."!!!!.'."

,

" '" '

" Interest to 1st November 1854 .

"''
" "

" 18M, Miirel, 3r(l, p,ii,l .'!!!!!." 8 9

" Interest to Isi November 1884 ..
^' ' °

" 1881, April loth, pHi.i !!!!!!!!!
* '" "'

" Interest lu 1st November 1884 .. "" ' *
" 1881, October Dlb, paid,

'
" '" «

" Interest to 1st November 1884 !!!!!!!
" '** '

" 18,11, DicemlMT Otii, paid '...!!!!!! ^ ' '

" Interest to isl November 1884 *" '* ^*

8 U
— eofl 7 i>

" 1884, 1st Novomb<T, balance in favor of Oasson
•

" To Interest on this balance from the Ut .N'ov;mb;;i'88;'t;'ln'MaVcb ISsV;. !!!!!!!
" ','

I

In .rnki:,;„,,,l,;.»cPou.,l,
i, !. .vMcn, .hnl the Rospa.nl.n- hts ,H

''' " '.
Ml. M m,,,„..„H.„ wind. ,.rovi,i..s far l!,,- ,.,;>„„..„, of inu.n.s, Mor. uritu. .1 V

1843, March lOtli, paid

"crest on X8 15,. id. (^monnVimpi-i^d 'i^.^^a,];,: pri;;^,;".; Ihe'lVtNo^'lVs.;, ^'i
''

\

inicrevs, oxceoding thdr arnolnTr' 1„
^""^^^''''''l'''^':' P^y"''^"'^ ^vcrt ma.le, when

other words, .hey're it^V^^ uLr,:=".''. '"'r'J
'^ '^'"*'^'^^' "'^"" "'^''"

=
°^ *"

.he two farms.
"""°" P"*'^' '' '" '^ '"«''« "P°" ">« Purchase money of



!/

»{>

On I'xaininiilion (if ihf (hcda in <|u.'nll<)ii il will Ih' rmintl lliiil tin- iiiirclM-*!' money
•lipululfd for In the; <iiTil of 1837 \\u» priyulijc by iinniiiil iiinlnliiii'iilH, Iml lliiit ilir Mm-
ponilcill liMil Ihc privil.gu of jmying " llin whole wiim of £150 williiii n wliorler |i.-rioil if

" lie f<li<)iil(l il.lrik proper to do mi," And ii toinpariNon of ilie iiies ni wliieh ilie-e -.ev-

enil iiiHiiilrni Is beciiiiie due, with Ihosc ut which piiymi'tilii '.VPru mado, and with Ihe

»\>mx paid, will nliew, iliut when xonio of dm piiynienin were ruidc, liitereMt w.ih due and
p;iyal)le under bodi deeds, Init tio prineipal under (he deed of 1HI;1; when others were
inuile, Ihe ninoniil of inleri'sl due and pajidile iind"r both de<'ds, w iih llie prl'ieipal iitnler

thai of 1837, tixceeded sue!) poyinenU, arid no prineipal was Ihen due tinder llie deed
of 1843

,
and at olher dain* of pnyii onl, both interest und principal w«r« due and piiy-

ublu under bolli deeds,

This premised, ilu! A|)pelliinl contends for the following rules of impuliit'on :

—

1st. Thai ihe iiileresl pMyiible iindi'r the died of 1838, should he- fir-it i-xlinijiiished.

2nd. That the payineiils choiild next be applied to the iiilenul, payiilile uiuler Ihu

deed of 1813.

3rd. That any prineipal iieliially p liable under Ihe deed of 1837, shoiilil be next
extiii>,'iiislied.

lib. That the |>riiieipal due uiuler Ihe deed of 1813, ^ll(>lll(l be last extinguished.
The Court below adopted llit- rules of impuialion e.oiiteiuled for by the Appellant,

cxce|)t Ihul they orderecf that Ihe principal under the deed of 18J7 should bo exiin^juished
bi'fore any itnpiitation was made even upon the iiilere»| due on the debt of 1813, and so

far as llm eniineialion of llie.-e rules exl('iidH, the lirsl proposition of the Appellant is

fully borne out by Ihe .liidgment. Il is eouehi^d in these terms :

" The Conn considering' that the paymenls made by Ihu Defendant in this cause
" should be iinpuled firstly in extineti-m of llio interest duo by the Defendant under the
" deed of sale of date the 20lh day of r."e;-,nlier 1837, secondly towards thi^ capital dm'
" under the .said deed, thirdly in exiinelion of the interest due undi'r the dc 1 of wile of
" dale Ihe twenty ninih day of May, 18 »3, ami lastly on account of Ihe capital due iinrler

" llic said last mentioned deed of sale ; and considering that it appears by the inventory
" of Ihe estate of the late .lohn Casson that on the I ItU April, 18.5!. there was due to his

"estate the sum of £192 19s. cy., which should be adopted as the jioinl from which
" such imputations should commence

; and con>iilrrinf,' thai the Defendant liatli esta-

" blished the payment to the s,u(' Dame Mary Aery, of the sum of £19 18s 3Jd. cy.,

•' oil the JOth December 1831 ; and considering that Ihe I'lainlill' hath cslabli.^hed that he
" is the proprietor r« miij'niit of the amount due by the said Defend.ml under ine said
" deed of sal(* of date May 39lh 1813; and considering also that there was due by the

" Defendant to Ihc IMainlifl', at the date of the inslilulion of the present action the sum
" of £01 UN. lljd. cy., a^ the balani'c of liio said amount due and payalile lo the said
" Plainiill by the said Defendant, after deduction of Ihc said sum of £ 19 |8s. S^d. cy.,

" and of the inHinlinenIs thereof which had not matured at the date of the institution of
" the present action, from the .iinoimt mentioned in the s.iid invcii'ory and after adjiist-

" ment of interest, and that the lender of the Defendant was therefore insnllieienl ; dolh
" condemn the Defendant lo pay and satisfy lo the IMaintiH" the said sum of £64 12».

" 1 1 Jd. current money of this Province of Canada, due for the causes, matters, and things
" mentioned and set forth in the declaration of the I'lainlill in this cause fyled, with iii-

" tcrcsl thereon from the 1st Novciiilier 18.51, until paid and costs of suit."

For Ihe pur|)osc of exhibiting the results of the mode of imputation suggested by
the Appellant, and of that fixed by this Judgment of the Court below ; the Apjicllant has
caused two slalemcnis lo be carefully prepared, shi-wing every calculation in detail,

and cxhibiling both the amount re.dly due by the Respondent at the dale of the Inven-
tory of the Kstalc of .John Casson, and that whieti he owed at ihe date of the inslilulion

ol the action in the (,'ourt below. One of these stalemeiits forming Appendix A is con-

structed upon tho.se principles of imputation which the Appellant considers correct ; and
the other. Appendix H, upon those established by the Court below. The dales of Ihe

payments and their amounts have been taken from \\n- Kespondent's exhibit K, filed

with his exception and referred to in it; though in doing so the Apju'llant admits the

2nd and ith items of the credit side of that exhibit, which are open to some objection.

1



The or.Iy .liiiiigi! miitl.' in ilic RiKjjonili'ni'ii own »lal(rnpnt of hlii pnymcnls, is by the
alturulion of ihc Jmc, Oih OcIoIht 1851, to tlu; iriic diiif, !)ili 0<l,)l)cr ifMi.

By H|>|Kii(lix A, il npix-iirs tliul llic Hinoiinl .In.- on tlic Ui NovrniL
, 18CI, inslead

of bt in^ only J:m 1 1». (M,, u" prctcnd.-.l l.y the ltf..|M.iiilrnl, reiiily uinounird lo £130 1 1«.
ard iin L-xiuuiniilion ot ApjX'ndix H. .hIh'wi an indi'bii'dm-M at lliu iwtno duli; of JiMH
lis. Od. I'licHf rtoiiltM lire obtained from ilia vory maint! iluta, an those iniide iidc of by liiu

IU>r.pnndfnt in hi-, ciilcululionn, and whichever of them may bn conJiiihTt'd oorrvct," it U
iniiiiiff!.! thiit Ihc princi|)lf!i of itiipnliiti.m he hac ndopifd iirc ino.Mt gliiriiiKly crron.-oiii.
III! must Ihrrcfort- fail in supluininjf th.- prelfn»i«n» euunciatod in tin; first purl of hid
I'xct'piion.

A siniiiiir con<:hi«ion tho Appfllunt oubmitg must nccoHsurlly folhiw an examination
ol the M-oond prcicnsion of the Ufsponilcnt, viz : that tin- nmoiint rnl.T.-d in llm Inventory
of Ciiomm'H KHtalc! ax then due, it corn-nt

, and thaf, on credit beinf? ^ivt^n liim for tli«
num of £19 IHs. 3.'.<l. meiilioNcd in llie dis<ha-gr of dule tlie lOth Dee., |H,-,|

; hi« lender
of £53 12-., Od. will he fni.^id sum.i.'nt. In reality Ihe ailompi at a solution of the dilli-
cnlli.'H III lliisciUHe, liy ignoring all ransaciion-. prrvioiu to the Inventory, leads to llie
Jiidgirionl whieh was rrndere.l by the Court below ; an.l by exaelly following the preten-
sions eniineinieu by ihe lle-ponJenl in ihe .e,;ond purl .,| his exeeplinn, the b,l„nee .jne
will be found lo exeee.l his teiuier eon.idrrably. Hut Ihe Appell;,iil considers him.elf
en.illed lo lake u wider view of Ihe matter now in eonlroversy, and to examine the
entry in <pi..st,on upon its rnerils. The mulerials for such an ••xaminntion are furnished
11 a great measure by Ihe Respondent hinis.^ll, who has i„ his own pl.-a an.l in his state-
ment in .upporl of il, placed „p.m record, in d.Iail, the whole of ihe paynienl^ he ever
rnade to ihe .\pp,.||a..t, or lo Ihe purti.'s he represents; and it is respeeifully contended
thai no role of h. .v, nor unv mailer peculiar lo the pr,.,scnl action, cither prevents ihe
Appellan! from shewing a.. iror in such an entry, or sustains the Respondeni in lelyinsr
upon .1, Il II be really emmeous. The jo.Igment of the Curt below is evidently founded
up.mtt wrong impression of the facts ol the ease. All the payments, the i-.-, , tiou ofwhich IS in uispul,., were made b,fore ihe dal.- of the Iiivenlory. Tl e de^ ,

..'
..oiitained

in t K- first part of ihe ju.lgment, u,,on th. .puMtioi.s of imputation, - as therefore lotaliy
useless and irrelevanl if ihe entry in the Inventory was to be adopted without exttmin.i.
t.on, as conclusive. On the other hand, if the rules of imputation adopl,.d by the Courtwere corn.ct, and were ,o be ma.le i-se of in the case, Ihe secoiui par, of ihe judMucwas mcon>is,e,„ with the fir.,, inasmuch as il aclu.owledged as correc, that whid, itsown previous dec . ration proved to be wrong. In other words the judgment of the Courtbelow, cslablishcl rules of .mpntulion which c.mclusively showed the iuventory to begrossly iiirorreei, and ihen in effect dclared i. to b.. right. This could not huJo been
!"""'''; \"7' '" " '''ili'.V ^^''- -"-'I ''.V -I." .ni.-taken imprcsion of the Courtbelowjhal Ihe payments u.id. . discussion, were made suhsequem u, the dale r „,,Inventory, instead of before il. If this error had nol found its way to die mud- of ,|.emember, ol the Court below, there would probably have been litiie need of the presentappeal. It is phiin, however, th.l llie Appellani f,as „„, now to eonlend agai,., miydecision o the Court b.low, establishing the infallibilily of the Inventory

; but on llien lary here is a nr prcsump.ion from .he judgment, that it was the opinion o(

The Appelhm, iherefore eoefideully submits i„ this connection, that an entry in the in

shewn by statements A and B with that entry; and whichever of thos a^, :„ ^ ^be adopted as eorreel, the inventory x.ill be found lo be wrong lo a lar.^e ex n" Bmthe Appellant succeeded in causing ,o be produced and (110^ as nitoCti
the very calculations upon which ^,1 Notar; based ...: enll^l;;::;,:;'; win



. <!

u

8

will 1)0 sen not only that he adopted the Respo.idenl'scrroneo; s niodo of muUngupthp
stj.tcMncnl, but co.npufed the interest on £350, the purohi.se inonov due undor the deed
ol 1813, from the Ut November 1844, instead of 1843, ihus making a dinoroneo against
the osiale of £21 in that item alone. It was contended on behalf of the Rosponrloni at the
arguuionl in iho Court br.low, that the declaralion by her in the Notarial disoharge of
dale the 20lh D.-cember 1851, that ihe sum therein mentioned was received "on

I'

account and in deduction of Die amount or balance thereof mentioned in ihoii.venlory
" ol the estate ol the late »lr. John Casson ;" was a ratifieatioii and san.Mion by lior of
the entry in ihe inventory which slie could not retract ; and which prevenlot! the" \ppol.
Jant as her ro; sonlative, from attacking that entry in any manner whatever. In answer
to this pi-.fon-^ion Ihe Appellant submits, that such a declaration even in ihe moulh of a
porson oompotont to manage such business, and to make such calculations as the pre^
sent mquiry involve.^, would by no means debar him from shewing a mistake, if a mis-
lake should be afterwards discovered

; and in fact is not m it.self such a dellberato s ,uc-
lion, us should carry with it any weight; but made by at. aged, decrepid, infirm, and
imbecile -.vomaM, unable even to write her name, it cannot for a moment be regarded
as depriving hor ..f any rights to which she !iad previously been entitled. It must there-
fore be couckKled that the entry in qnestion may be disregarded if erroneous, and that
it is incorrect lo a very serious extent.

Having thus disposed of the issues tendered by the Respondent's exception, the only
remaining question is as to the amount for which the Appellant should have judgment.
This may easily be arrived at, after the establishment of the principles upon which
the compulation is to be made, by deducting from the balance due on the loth April
1851 the payment since that date, due regard being had lo the adjustment of interost.
That balatjoo, the Appellant respeclfully contends, should be the amount shown in Ap-
pendix A, and the sum which should be awarded to him will therefore be £136 lis. Od.,
with the costs of both Courts.

Monlreul, September, 1857.

AHBOTT & BAKER,

I

For . tppcl/iinl.

t *



APPENDIX A.

Shvwiug amount due by R.^poudn, ,„ ,h, d,„c of the InmUonj, „,„„, ,h. rrh,nj,/e „f„„,n,U„\,n

luiioii in ;iii: Ciiiiri Mow. •'

Pntes I
Prliirlpiil

;
imnaiil iiiiIit

|ciTOaofa.nhDoo.
18.17.

l*a>ii>entti.

invi.

Jl^lrcli 10, .

.

Dciliiut..

1843.

May 1,

Dciliict..

181 1.

liHlniic

tnton;!.!,!,!.. '

,f"'''™'
'''"', •lnt,r.-A iiM|«iUlj Tctnl Inlemt Amount

.Hay ISH

£

fi 13 I

n. £ s. 1).

« IS
£ B. I).

.\on«.

liril, ..f

I'lVVIIlClltH.

rii'i.tl*. jm.vuKiil ».

£ K. D.

None.
£ 8. n.

6 19

i." s. I

1-2 14 1

None. u ,'"• a 10

l'ro|)orilon of
liu.viiiciili to Im
imiiut',il on tiio

prlndjuil.

£
3

8.

15
D.

1

3 14 10

Ki

Amount ini|)utiible on prinoipal of deed on837
Amount due under deed of 1,SJ7 '

tiO u u

Balance to be imputed on principal of deed of 1843,.
Therefore deduct it from timl princiimi

,

.

"
. .

I

Dniance of |,rineipal due llii.^ dav.
.Mi'v », . Interest to date, .'

.

j
Total

Ocduct cash on accouni,. .

.

42 13 II

30 34

12 13 7i
3.-|0

II

337 li 4^

1! l-i I

i
Balance of principal,

March U, ... I Interest lo date

33;) \H :.;

VI r, n

327 13
:,i

Ifi f. 4

.lune 1.1

Total,

iDcduct cash on ncoouni '' ''** 18 Si;

I
,

2.-1

I

Balance of principal,
Interest to date,

\
319 18 9j

" ...|Total, • i 1
'

• • • iDcduct cash on acooudl,. ^-5 5

24 u
" ••. Balance of ca|iitul

'

<1clober9,.. Interest 1,1 date, 301 5

.1 15 10

1831.

Mnreh 3,

.\pril 1."),

.

Total,

Deduct cash on accouni 307 10

13 10

Balance of capital,

ilntcrosl to date

294 lU 10

I

" fl 4i
. jTotal, —

,

. 'Deduct cash on accoTini 301 n ;•

I
I

.11 r> n

I

Balance of rapiial,

Interest to dale,
,

' 270 (1 !;

1 1 18 3;
Total, '.

Deduct cash on accouni ' 272 4 1;

31 .',

Balance due tliia day,
'

!X'240 19 I)

t rnsullicicnt lo cover interest by X3 Os. 3d.

• Insufflcient to cover interest !.., X'27 49. 7d.

IJffi^jXSl.. .;:aii.'3i. ,v!ffSf'^Lrr?».j«ji
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Tho entry in the inventory, tliorcforo. niuler (liis niclluKl of iinpiitiition, is Inrorrert

to tlie extent of .£58 On. (id., or nearly one-lourtli of the entire (lel)t. Tiie biilanee due
the 1st November, 1854, is sliewn as follows :

—

£ s. (I.

lf.'>l. April in, Amount of oii|iilal duo ns nbuvc 240 in li

Uccr. .'10, luU'rcsl lo dull', 10 Ci 2

" Total dup, 2."tl -l 8

" Dodui't nrnount of {lisclmrf;;!', 49 ir ,ij

" niil.ilU'C of rapitnl 201 li 4 j

1854. Kovr. 1, Iiitercsl to dale :\r) 4 7.'

Deduct 4 instalniouts not matured, each .I'S.*),

2.1t; 11

100

li I

f

Amoiinl lefuvcnible in pri-.SL'nt ncUdii, XKiG 1

1

APPENDIX n.

Showing amount dun at the date of the Inventory, 4(h June, 18-31, accordinj;

to the rnli^s of imputation fixed by the Court below.

£ s. d.

1841, .lanuury 1, Rulanre settlid as lieing due inidpr deed of 18n7 97 n

1842, March 10, Interest lo dale I'.i o

Total duo lot 4

Cash on ncpount 12 14 1

Capital due

1843, May 1, Inlerest to date.

91 9 11

C 5 2

Tttlal due f>7 15 ]

Deduct Cash on aeooiint jo

Capital duo g^ ]5 j

1844, Fehruury 2i!, Interest lo date 4 7 9

Total due 92 2 10

Deduct CuiSh on account 17 10

Capital due

184r>, February 14, Interest to date

74 12 10

4 2

Total due 78 13

Deduct Cash on account 4 o
!)

Capital duo £1 1 12s. lod
, Interest .'Is. fid 74 hi 3

184G, February 24, Interest on £14 12s. lod. to date 4 12 OJ

Total due 7., « 3J
Deduct cash on account r,,) f mi

Capital duo 29 6

184T, March 12, Interest to dale
\ m o

Total due 311 ly 7

Cush extinguishinit Principal and Interest, duo under deed of 18,1" 48 8

Leaving to be imputed on the interest, duo under the deed of 1H4:I 17 n 5
Interest on X.'l.'iU purchase money, under deeil nf IHIM, from the 1st .N'ovemher,

1843 to dale 70 12 g

Halaucc of inlerest, duo on deed of 1843 53 1 3

1848, March «, Interest on X3."i0 to Unto 20 15 5

Total interest due 73 jc g

Deduct cash on accouttt 37 jo

Ilalanco of interest due • at; (j g
June 10, InleroBt on i'350 lo date 5 16 1

Total interest due 42 j g
Deduct cash on account ja 15

-S^i-
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Italnnce of interest due
21 R o

18-111, March 2.1, Interest on Xa.lO to dntc ' .'.".,'.!!!!.'.
jg

Tutalintereat
30 9 101

uain extinguishing interest „.

Lcnvini; ii Imliinec to impute on principal of 'm'To iT
Amount <if |)rinuiiiul iluc „,„ „ „' .150

llnlanco of principal due TZ „

,1 Slay 8, Interest to date
'

' , *

Total in,,.,-.,, and prineipal
332 10Ueduct cash on account, extinguishing inlcrcitt
I' 6

lialanro of prim ipal
'

1860, March (1, Interest to date
319 l.'i 10

15 19 10

Total interest and principal rirTr
Deduct cash on accoMM, |..x(in}!iii.<hing interest '.,] 1

Halunee of principal
"

:, June 1.1, Interest to date
•'ilO 15 S

5 4 3

Total interest and principal
'

Deduct cash on account extinguishing interest „.

Bolancc of principal

„ October 9, Interest to dale
29119 11

5 11 4.

To,al in,ere3t and principal

Deduct cash on account extinguishing interest io in

lialanco of principal
;^

~

18,)1, March 3, Interest to date v
"**''

' ''

C 10 10

Total interest and principal

Deduct cash on account extinguishing interest ... .',, , '

dl 5

Hiilimre of principal
~

„ April 15, Interest to date .... ""''' '

1 10 10

Total inlerost and principal

Cash on account exiingiiishing interest '^l^
* ''

31 5

Balance of principal at date of inventory
~'

,.vt,.,.r'f ^''irr?. J""^'""
""•'' "'"•''^ °'' ""r>'^"ti<"'. i« therefore ineorrect, to the

.X eut of ,i- s 5s 1, . ,.„nv,u.y, or a little more tha.i „„e-|l,th of thoentire debt Thebalance .li.e the Ist Novetnber, 1S54, is shewn us follow.s

:

1B51, April 15, Ainounl of capital due un.i-;r >Uv dicl <nc i upon
„ Dccombcr 20, Interest to date ... .

^'" • "
9 9 1

Total due

Deduct amount mentioned in Notarial ilischnrge' of'this date'
'.

'.
'.

'.

'.
.'

.' .' ." .' .'

.'

',

[ ]
[

^4"
Jg

"j

Total due
' _

1854, November 1, Interest to date ..'. '"" '^ «*
32 10 31

Total amount due

Deduct four instalments of X'25 each normauircd.'
.'.'.'.".".'.'.','.'.'."'.'."_ "„ '^ "

Amount recoverable in th= present action.

.

123 IJ




