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INTERNATIONAL ARBITRATION VINDICATED.

‘Where it is remembered that the ostensible cause of the pres-
ent dreadful war was the determinatior of Austria to be both
judge and executioner in its own cause, the reply of the present
Austrian Emperor to the Pope's proposals for peace reads like
a naive, but none the iess pregnant, condemnation of the action
of his predecessor on the throne.

The murder of the Archduke Ferdinand was no doubt a griev-
ous and inexcusable sct, and a cause for which in olden times war
by one monarch on another who was believed to have connived at
such a deed would be considered justifiable. But in the present
stage of the world’s civil’ “ation the really enlightened nations of
the world have arrived at the conclusion that there is a more
just and reasonable method nf obtaining satisfaction even for
such a wrong. France, Italy, England and the United States
have for years past favoured the idea that international quarrels
should be submitted to arbitration, but the less advanced nations,
of which Germany and Austria are conspicuous instances, have
favoured the oid ‘“‘might is right’’ idea, and one of them at all
events hac demonstrated beyond the possibility of contradiction,
that in spite of all its rauch vounted Kultur it has only arrived at
the position of being s nation of s~ientific savages.

To such nations the rough and ready methods cf a barbarous
age naturslly approve themselves, and it is by such a people
regarded as the right of the stronger nations to regard with con-
ternpt the rights of smaller nations. Servia was a little nation ard
Austria & big one, and to the rulers of both Germanpy and Austria
it seemed the moset proper and natural thing for the big nation to
inflict such chastisement on the smaller one as it might see fit,
and that it was no one else’s business; and to interfere in such
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a matter was nothing but'a piece of international impertinence; and
the suggestion that proof should be at least given of the alleged
_offence before some impartial tribunal was rejected. In like
manner Belgium had been resolved on by the German military
authorities to be the best route by which a German invasion of
France could be made; the fact that it had given no cause of-
offence, and was in fact in no sense an enemy, went for nothing
and the country was invaded and desolated and its people killed,
robbed and outraged by an overwhelming force for no cause save
such as the wolf alleged against the l]amb whom he sought to de-
vour. _

With Austrians and Germans the mere fact that the
gccusation of complicity in the murder of Ferdinand was made
was regarded as equivalent to proof that the charge was well
founded, but even had it been so, the mere fact that some Servians
had been guilty of such a deed was really no reason why all Servians
should be visited with the horrors of war: and even Austrians can
never have believed that all Servians, or even the majority of Ser-
vians, were implicated. Justice and humanity demanded that the
accusation should first be made good before some impartial
tribunal, justice also demanded that those who should be found
guilty of complicity in the deed should suffer punishment in some
measure commensurate with their offence. This is the course
indeed which the present Austrian Emperor now practically
admits is the proper one, but all these considerations proved of no
avail to Franeis Joseph, his predecessor. He and his fellow con-
spirator against the peace of Europe believed that they were
ready for a fight as no other nations were, and that by rapid
action they might strike down all opponents before they could
properly prepare themselves to resist the onslaught.  All thoughts
of justice and humanity were cast to the winds in order that the
bloodthirsty and cruel monsters whose selfish policy has devas-
tated Europe might satisfy their thirst for gore.

It is therefore like the return of an insane man to reason to
read the followihg passage from the Austrian Emperor’s reply
to the Pope.

“With deep-rooted conviction we .agree to the leading ide
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of ycur Haliness that the future arrangement of the world must
be based on the elimination of armed forces, and on the moral

£
force of right, and on the rule of justice and legality.”
That is the principle his cruel and wicked predecessor refused
to give effect to, and out of the mcuth of his successor he is thus

broadly snd implicitly condemned. If he hLad listened to the
eminently just advice, nay, the eatreaties of his really enlightened
and civilized contemporaries, and not to the selfish and designing
and unscrupulous monarch whe sways, and will probably prove
to have destroyed, the Germarn Empire there would have been no
War.

But His Imperial Majesty goes even further and says: “‘ Fully
conscious of the importance of the promotion of peace on the
method proposed by your Holiness, namely, to submit inter-
national disputes to compulsory arbitration, we are also prepared
to enter into negotiations regarding this proposai.” It may bhe
observed that this proposal did nct originate with the Pope. 1t
had long before the war been the subject of discussion among
the really enligh’ened nations of the world, but it is needless to
say that among the scientific savages it found no favour.

JUDICIAL DEMEANGUR.

Nothing brings the administration of justice into greater con-
tempt than uncalled for observations by Judges, and by the want
of that iudicial attitude which is appropriate to their position.
It has almost become a habit with some Judges to express opinions
on matters which are not before them, and for others to forget
that they are Judges, und allow their temper or their feelings to
get the better of them. An illustration of this occurred recently
at a criminal trial in England. 1t appears that two boys, who
were undefended, and who had pleaded guilty in a Police-court,
but not guilty at the Quarter Sessions, were acquitted by the jury
on the latter occasion. The Judge thereupon informed tiac jury
that they had not found s verdict consistent witn the oath of
office which they had taken, and said he would report them to the
Home Office. He also ordered the jury to stay for the rest of the
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Sessions. A writer in one of our exchanges in commenting on
this incident remarks: ‘“Whether the verdict of the jury was
right or wrong is no concern of ours, but browbeating a jury by
the presiding Judge, however much he may differ from their
verdict, is strongly to be deprecated. In a criminal trial it is
for the jury and not for the Judge to be absolutely satisfied as to
a prisoner’s guilt, and incidents of this description do an incalcu-
lable amount of harm.”

BRITISH WAR LEGISLATION.

Any person desirous of realizing the extent of British
Emergency Legislation during the present war cannot do better
than read the lecture under that title delivered at the University
of California last April, which appears in the September number
of the California Law Review, the Editor of which adds some later
developments in footnotes. The lecturer very justly re-
marks:* If there were any need of proving that England did not
provoke or desire the present war, no proof could be more con-
clusive than the general state of unpreparedness when the war
was actually declared. The number of measures which had to
be taken immediately at the outbreak of the war, though large
in itself, is small as compared with the additions which experience
proved to be necessary in order that the war might be prosecuted
to a successful finish. The need for new measures arose, first,
as the Government became aware of the insufficiency of the exist-
ing rules; and, secondly, as modern warfare brought with it the
necessity of providing for new emergencies.”

The lecturer refers to the condition of things under the common
law and then proceeds to group the war legislation under appro-
priate headings such as ‘Organization of and supplies for the
forces,” “Protection of the country,” ‘“ Weakening the economic
power of the enemy’’ and “Strengthening the.economic power
of the Empire.” The information in this article will be of much
interest at the present time. '
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NOTES FROM THE ENGLISH INNS OF COURT.

New Kinag’s CounskL.

At the close of the summer term, the English Bar was thrown
into a state of mild excitement by the announcement that certain
new King's Counsel had been appointed. Robert Alderson
Wright and Douglas McGarel Hogg have both been called within
the Bar, together with three other gentlemen who are better
known in India than i1 England. In making these appointments
during the period of the war, the present Lord Chancellor has
departed from the rule laid down by his predecessor.. When it
was thought that peace would be declared within a short period
of time, Lord Buckmaster announced that he would not advise
the King to creaste any more silks until the end of the war, lest
the juniors who are now serving with His Majesty’s Forces should
he deprived of the opportunity of picking up some of the work
set free. The prolongation of hostilitias, however, has altered
all this, and has made promotion necessary in the public interest.
It was impossible to keep men like those whose names are men-
ticned above from reaching the forefront of the profession. It
is & matter for surprise that Lord Finlay did not make his list a
little longer. It is interesting to notice that prior to the recent
appointments the junior of those who have ceats within the Bar
was Mr. William Finlay, the Lord Chancellor’s only son and
heir. ’

His MaJesty's COUNSEL.

To look back, for a moment, to normal times, application for
gilk is not to be lightly made. Many a man with a flourishing
junior practice has failed utterly when cailed within the Bar.

Occasionally a man takes silk with a view to retiring from the
profession, but as a general rule it is regarded as a stepping-stone
to higher things. If he practises on the equity side he must
announce within a short time the nanie of the judge in whose
Court he proposes to practise.

On the common law side & King's Counsel can accept & bnef
in any Court on his own circuit or in London. If he is retained




A e R R TR

326 CANADA LAW JOURNAL.

to appear at assizes on a ‘“foreign’’ circuit, he must insist upon
a special fee.

Tue ArpoINTMENT OF A KiNg’s CoUNSEL.

A King’s Counsel is appointed by letters patent to be “one
of His Majesty’s Counsel learned in the law.”

The appeintment reats with the Lord Chancelior, to whom
the barrister desiring a silk gown makes applicavion. There is
no definite time requived to elapse between “call’’ and the applica-
tion for silk, but it is geperally understood that the barrister
must be of at least ten years’ standing before he is appointed a
King's Counsel.

The first King's Counsel was Sir Francis Bacon, who was
appointed by Queer Elizabeth ““Queen’s Counsel Extre.ordinary "
and received a payment by way of “pledge and fee” of £40 a
year, payable half yearly. Succeeding King's Counsel received
a similar payiw-=* until its abolition in 1831. There was no
other appointment of a King’s Counsel until 1668, when Lord
Chancellor Francis North was so honoured. From 1775, King's
Counsel may be said to have become a regular order. Their
number was very small so late as the middle of the 19th Century
(20 in 1789; 30 in 1810; 28 in 1850) but at the beginning of the
20th Century there were over 250.

Lorp FiNvay.

In departing from the practice of his predecessor, Lord Finlay A
has shown himself to be what everyone hoped and expezted he
would be—a strong Lord Chancellor. Appointed by a non-party
Gevernment, he has every right to assert his independerce. Too
often in the past has the keeper of King’s Conscience been a mere
‘ party man content to do the b.dding of those who gave hin office.
Lk In other respects, too, has the present Lord Chancellor mani-
! fested his single mindedness. He refused office except on the
terms that the Government should not be obliged to make him
a retiring allowance of £5,000 a year. Again, as a judge, he was
not afraid, in a recent case decided by the House of Lo:ds, to
differ from all his noble learned brethren, and to hold (contrary
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to their views), that Christianity is part of the law of ““ England "—
an assertion which Lord Sumner, one of his colleagues, had’
* dismissed as mere rhetoric. Lord Firlay made no enemies when
he was at the Bar; he will certainly lose no friends while he retains

his seat on the Woolsack.

AppEaLs To THE HousE oF LORDS.

A much needed reform has recently been introduced to modify"
the practice on appeals to the House of Lords. Formerly an
appellant had a year within which to make up his mind whether
he would appeal or not. This period has now been reduced to
six months. Why the period was never curtailed before is one
of those problems in legal practice which it is difficult to solve.
An appeal is presented to the House of Lords very much as an
appeal from a colonial court is presented to the Privy Council.
Everything is printed; the scale of costs is enormous. Nor does
it by any means follow that because all the judges of the inferior
courts have decided in favour of the respondent, that the Law
Lords will follow suit. In fact, the case is 80 presented both in
print and by word of mouth to the appeal Committee that the
odds seem to be against the respondent.

UNCERTAINTY OF APPEALS.

In former days there was a Chancery Judge whose decisions
were constantly reversed on appeal. Indeed it used to be said
that “to go to the Court of Appeal with a judgment of Mr.
Justice Blank in your favour was like going to sea on a Friday—
dangerous but not necessarily fatal.” The same thing might
be said of the position of a respondent who i
in a certain type of commercial case although he has several
judgments below in his favor. .

In actions for breach of contract it is frequently necessary
for the court to say whether there was any contract, and to
ascertain its terms and conditions from letters passing’ between
the parties. It is obvious that the advocate who has the first
opportunity of reading the corfesppndence to @he Caul‘t has an

s taken “to the Lords” -

-~
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enormous advantage. He can dismiss one letter as irrelevant,
read the portion of another which suits him, and surround the
whole with an atmosphere favourable to his client. Of course
a vigilant judge, having the letters before him, may see through
the wiles of the advocate, and opposing counsel will endeavour to
expose the failacies by judicious interruption. But judges even
in the House of Lords are only human. Although the lettcrs
are sll printed and in front of them, they do not always read
everything. Nor do they brook interruption of the counsel who
is addressing them. A first impression easily formed may be
difficult to dislodge. So in a case of this character be who has
the first word has an enormous advantage.

The appellant can open the case in his own way. He is not
called upon to resd the judgments of the Courts of Appeal until
his own good time; and he reads them in the appellant’s atmos-
phere which he has himself created. The writer is to some
extent talking of his own experience. He was recently concerned
in & case on the above liues. It lasted three weeks in the Court
of first instance and was then passed th- gh three Courts of
Appeal, the last being the House of Lords. In each case the side
which had the first word came off victorious. No doubt justice
was done in the long run but the mora! is clear. Let not the
litigant who is successful in the Court of Appeal begin to rejoice
until the time within which an appesl to the Lords may be brought
has passed by.

The report of the Inspector of Legal Offices for Ontarin for
last year has been issued. It contains matters of interest to the
profession, who will be glad in this time of dearth of legal busi-
ness to be reminded that the legal machine is still grinding out
law, although so many of the profession have gone overseas, No
class in the cominunity has more bravely respunded to the call
of King and country than has the legal profession and, in pro-
portion to their numbers, more lawyers have goue than any other
class; and none have been so hard hit, not only financially but
also in the sacrifices, even to the death, which they have made
for their country.
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REVIEW OF C URRENT E™'GLISH CASES.
(Registered ia accordance with .he Copyright Aot.)

ALiN ENEMY—OUTBREAK OF WAR—PARTNERsSHIP — Digz0LU-
TION.

Stevenson v. Aktiengesselchaft &c. (1917) 1 K.B. 842, This
was an appeal from the decision of Atkin, J. (1916) 1 K.B. 763
(noted ante vol. 52, p. 222). The plaintifis, and defendants, a
German firm, were, prior to the outbreak of the war, carrying on
business in partnership in England, and the action was brought
by the plainiiffs claiming a declaration thai, by reason of the we.r,
the partnership was dissolved, and that the defendants were oxnly
entitled to such sun as might be found due to them on the date of
dissolution, and that defendants were not entitled to any profits
made after the declaration of war. Bray, J., beld that the part-
nership was dissolved as of the date of the outbreak of the war,
and that the provisions of the Partnership Act of 1890 w.ce not
applicable, but that the defendants were entitled t~ the value
of their share in the partnership, including the goodwill, at the
date of the dissolution, and to be paid that amount when pay-
ment became. legally possible, but were not entitled to any share
of profits made after the commencement of the war. The Court
of Apveal (Eady & Bankeg, L.JJ., and Lawrence, J.) agreed with
Atkia, J., that tne partnership became dissolved by the outbreak
of the war, but held that the provisions of the Partnership Act as
to the winding-up ot & partnership were applicable in such a case
and that the English partner was not entitled to purchase the enemy
partner’s share, or to take it himself upon paying its value, and
that the enemy partner was entitled to a share of the profits made
out of the partnership assets alter the dissolution. Lawrence,
J., however di sented oa the lattec point, and considered that the
enemy partner v, s not entitled to any share of the profits accruing
after the partnership had become illegal.

INSURANCE (MARINE)—VESSEL TORPEDOED — SUBSEQUENT LOSS
THROUGH SINEING AT DOCK—PROXIMATE CAUSE OF LOSS.

Leyland Shipping Co. v. Norunch Union F. 1. Co. (1917) 1 ¥ R.
873. In this oase the Court of Appeal (Eady, Bankes and Sorut-
ton, L.JJ.), affinning Rowlatt, J., held that where a vessel was
torpedoed by a German submarine and damsged, but was towed
into a port, and subsequently sank cwing to the damage received,
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the proximate cause of loss was the torpedoing of the vessel, and
that the policy under which the plaintiffs sued having excepted
“all consequences of hestilities or wailike operations,” the
plaintiffs’ action failed.

HusBaND AND WIFE—WIFE'S TORT ARISING OUT OF CONTRACT—
MASTER AND SERVANT—EMPLOYMENT BY WIFE—IDANGER-
OUS PREMISES—LIABILITY FOR WIFE’S TORT.

Cole v. De Trafford (1917) 1 K.B. 911. This was an action
against husband and wife to recover damages for the alleged tort
of the wife, in the following circumstances: The plaintiff was a
* chauffeur employed by the wife in and about her garage, and, owing
to the defective condition of the garage, he sustained injuries in
respect of which the action was brought. The Divisional Court
(Bray and Horridge, JJ.), on appeal from a County Court Judge,
held that the alleged tort arising out of the contract of the wife
with the plaintiff, her husband was not liable therefor, and as
against him the action must be dismissed. :

MASTER AND SERVANT—DISMISSAL—ARREARS OF BALARY.

Healey v. Societé Anonyme Frangaise Rubastic (1917) 1 K.B.
946. In this case the short point decided by Avory, J., was, that
where a servant is dismissed by his employer for misconduct, the
latter is, nevertheless, entitled to be paid the arrears of salary
due to him, but not his pay for the current month in which he
was dismissed. -

CoNTRACT—CONSTRUCTION OF RESERVOIR—TIME FIXED FOR COM-
PLETION-—STOPPAGE OF WORKS BY MINISTER OF MUNITIONS—
WHETHER CONTRACT TERMINATED OR SUSPENDED—DEFENCE
or THE REAaLM REGULATIONS, REG, 84 (D).

Metropolitan Water Board v. Dick (1917) 2 K.B. 1. The -
defendants in July 1914, contracted to construct a reservoir for
the plaintiffs to be completed in six years, subject to a proviso
that if, by reason of any impediment, the deferidants were delayed
~ in the completion of the work, the plaintiffs might extend the
time. By the terms of the contract all plant brought on the
premises by the defendants was to become the property of the
plaintiffs and was to so continue until the completion of the work.
The Minister of Munitions, in pursuance of the powers conferred
by Defence of the Realm Regulations, Reg. 8A (b), ordered the
defendants to cease work on the reservoir, and directed the plant
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to be sold te th - owners of munition factories, which wae accord-
ingly done. In these circumstances, the defen_ants elaimed that
the contract was at an end, and the plaintiffs brought the action for
a declaration that it was only suspended. They aleo claimed
that the sale of the plant was without authority, and that they
were entitled to the proceeds. Bray, J., who tried the action,
beld that the contract was not terminated but only suspended,
but on this point he vas reversed by the Court of Appeal (Cozens-
Hardy, M.R., and Secrutton and Warrington, L.JJ.). Bray J., also
held that the power of the Minister of Munitions to order the
removal of the plant under Reg. 84 (b), with a view to in-
creasing the production of war material in other factories, in-
volved a power to sell it to such other factories,and the plaintiffs
were consequently not entitled to the proceeds. This question
was not discussed on the appeal. and the decision of the Appellate
Court on the other paint is without prejudice to the rights of the
parties to the proceeds of the sale.

HusaaNp AND WIFE—DISPUTES AS TO PROPERTY—MARRIED
Wosmex’s PrRoPErRTY AcTt 1882 (45-36 vicT. . 75) 5. 17 —
(R.S.0. ¢. 149, s. 70)—REFERENCE TO REFFREE FOR TRIAL,

Re Humphrey (1917) 2 K.B. 72. An originating summons
was issued under the Married Women'’s Property Act 1882, s. 17
(R.8.0. ¢. 149, 8. 70), fer the purpese of determining certain ques-
tions in dispute as to property, arising between husband and wife.
Ridley, J., on the return of the summons, referred the whole
question for trial before a Referee. The Court of Appeal (Lord
Cozene-Hardy, M.R., and Serutton, L.J.) heid that in so doing
he had exceeded his jurisdiction, as the Act contemplated that
the judge himself should decide such questions, and gave him no
power to delegate that duty to any other tribunal.

CHARTERPARTY-—REQUISITION OF SHIP BY ADMIRALTY—TERMIN A-
TION OF CONTRACT.

Anglo Northern Trading Co. v. Emlyn Jones (1917) 2 }"..B. 78.
In this case Bailhache, J., held, on a case stated by an arbitrator,

that s tine charterparty is put an end to, where the vessel in
question is requisitioned by the Admiralty.

PRINCITAL AND AGENT—TRAVELLER—RIGHT TO COMMISSION
AFTER AGENCY DETERMINED—CONTRACT.

M wshall v. Glanvill (1917) 2 K.B. 87. In this case the de-
fendanws engaged the plaintiff as a traveller for the sale of their
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goods in a certain district and his remuneration was to be a com-
‘mission of 714 per cent. on the net amount of trade. The agree-
ment was terminable on six months’ notice. On July 12, the
defendant joined the Royal Flying Corps. Four days later he
would have been compelled to join the forces by virtue of the

Military Service Act. The plaintiff contended that his joining
" the forces did not put an end to his contract, but merely suspended
it, and that he was entitled to a commission on accounts actually
opened by him, even after he had ceased to work for the de-
fendants, but a Divisional Court (Rowlatt and McCardie, JJ.),
overruling a County Court Judge, held that the defendant’s enlist-
ment put an end to the contract, and that thereafter he ceased
to be entitled to remuneration. ‘

CHOSE IN ACTION—ASSIGNMENT—JUDGMENT FOR COSTS—ASSIGN-
MENT OF JUDGMENT FOR COSTS—COSTS TAXED, BUT NOT
ENTERED ON RECORD—CONSIDERATION.

Hambleton v. Brown (1917) 2 K.B. 93. This was an action to
recover costs in the following circumstances: One Hope recovered
a judgment for possession of land and for costs. * After the costs
were taxed, but before the amount was entered on the record,
Hope by deed, made without consideration, assigned the judgment
to the plaintiff, and notice in writing of the assignment was given
to the defendant. The defendant contended that until the costs
were entered on the record the assignment only amounted to an
assignment of a future debt, therefore that the assignment was
not a legal assignment, but a mere equitable assignment, and as
such void for want of consideration. It was also contended that
the amount of the costs was not recoverable because at the time
of trial the amount had not been entered on the record. But
Atkin, J., overruled all these objections but directed, as a pre-
liminary to the entry of judgment in the plaintiff’s favour, that
the amount of the costs should be entered on the record, which
entry he held to be a mere ministerial act.

BHIP—ABANDONMENT OF SHIP AT SEA—SHIP AND CARGO—SUB-
SEQUENTLY SALVED—RIGHT TO FREIGHT.

Newsum v. Bradley (1917) 2 K.B. 112. The facts in this case
were that a ship and cargo had been abandoned at sea, but were
subsequently salved, and the simple question was; whether, in
such circumstances, the shipowner was entitled to freight and
Sankey, J., held that he was not.
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LANDLORD AND TENANT—FURNISRED LODGINGS—IMPLIED WaAR-
RANTY AS TO FITNESS OF TENANT.

Humphreys v. Miller (1917) 2 K.B. 122. This was an action
Ly a landlord to recover damages for breach of warran:y, fraudu-
lent misrepresentation and concealment, against the exceutors of
8 deceased temant, and his medical attendant, in the following
circumstances. The daughter of the deceased had engaged fum-
ished lodgings in the plaintiff's house for her father and herself.
Her father was then suffering from leprosy, which fact was not
disclosed. He was attended by his doctor until his Jdeath. The
jury answered, smong other questions, that the dsughter and
doctor misrepresented that the deceesed was a fit and proper
person to occupy the plaintifi’s rooms, and that the doctor con-
cealed from the plaintiff that the deceased was a leper, and that
he stated to the plaintiff, as ayent for the deceased, that he was
not suffering from any infectious disease, and they found a verdict
for the olaintiff for £250; but Darling, J., who tried the action,
held that there was no implied warranty in the contract of tenaney,
that the deceased was a fit and proper person to occupy the piain-
tifi's lodgings; and further that there was no evidence that the
daughter knew that her father was suffering from leprosy, or that
the doctor did more than express his honest professional opinion
a8 to the non-infectious nature of leprosy in England. He there-
fore gave judgment for the defendants, which was affirmed by the
Court of Appeal (Eady and Bankes, L.JJ., and Lawrence, J.)

ExHIBITION—Y ISITOR—RIGHT TO PHOTOGRAPH EXHIBITS.

Sports and General Press Agency v. “Our Dogs” (1917) 2 K.B.
125. This was an appeal from the decision of Horridge, J. (1916)
2 K.B. 880 (noted ante p. 48) and the Court of Appeal (Eady and
Bankes, L.JJ., and Lush, J.) have affirmed the decision, that a
visitor to an exhibition has a right to photograph exhibits, unless
he is by contract prohibited from so deing.

PRINCIPAL AND AGEM—FOREICV PRINCIPAL—LIABILITY OF AGENT
—NAME OF PRINCIPAL NOT DISCLOSLu—CUSTOM OF MER-
CHANTS—PRESUMPTION—REBUTTAL.

Miller v. Smith (1917) 2 K.B. 141. Where an agent made a
contract ou behalf of foreign principals whose names he did not
disclose, it was contended in this case thal by the custom of mer-
chants the agent assumes a personal liability on the contract.
But the Court of Appea! (Eady and Bankes, I..JJ., and Bray, J.)
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came to the conclusion, overruling Avory, J., that assuming the
custom existed, it was only applicable where the contract rendered
the agent alone liable to the exclusion of the foreign principal,
and that it was not applicable where by the terms of the contract
in question the foreign principal was directly liable to the plaintiffs,
because in such a case the custom was inconsistent with the con-
tract. :

NEGLIGENCE—DEFECT IN ROOF OF HOUSE—LOOSE CORNICE—
LIABILITY OF OWNER AND OCCUPIER OF HOUSE FOR DEFECTS
OCCASIONING INJURY TO THIRD PERSON—INJURY TO INVITEE
BY FALL OF CORNICE.

Pritchard v. Peto (1917) 2 K.B. 173. This was an action to
recover damages for injury sustained by the plaintiff through the
alleged negligence of the defendant, in the following circumstances:
The defendant was the owner and occupier of a dwelling house,
and the plaintiff went to the house to collect a debt due to him
from the defendant. While he was standing on the doorstep, a
piece of the projecting cornice of the house fell on his head and
injured him. The house was apparently in good repair, and the
defendant did not know of the defect, which was due to the action
of the weather upon the cement. Bailhache, J., who tried the
action, held that the plaintiff was not entitled to recover in the
absence of proof that the defendant knew of the defect, or ought,
by the exercise of reasonable care, to have known it.

*SHIP—CHARTERPARTY—DEMURRAGE—PERIOD OF DEMURRAGE
NOT SPECIFIED—DETENTION OF SHIP BEYOND A REASONABLE
TIME.

Inverkip 8. 8. Co. v. Bunge (1917) 2 K.B. 193. The Couct of
Appeal (Lord Cozens-Hardy, M.R., and Warrington, and Scrutton,
L.JJ.) have affirmed the decision of Sankey, J., noted ante page
138.

LaNDLORD AND TENANT—POWER TO DETERMINE LEASE—CONDI-
TION PRECEDENT—COVENANT TO REPAIR—NOTICE TO DETER-
MINE LEASE—BREACH OF COVENANT TO REPAIR.

Burch v. Farrows Bank (1917) 1 Ch. 606. This was an action
by a landlord against his tenants for a declaration that the lease
was still subsisting, and the case turns on whether or not the
lease had been effectually determined. By a provision contained
in the lease, the lessees were empowered to determine the lease at
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the end of the third, seventh, or fourteenth year of the term, on “
giving six months’ previous notice, and paying all rent, and
observing all covenants; and that upon such notioe the term should
cease without prejudice to the remedies of either party in respect J

vl any antecedent breuch of covenant. The lease contained the
usual covenant by the lessee to repair and deliver u,- in good and
substantial repair. Under the provigion in the lease the de-

fendants gave notice six mcnths prior to the end of the seventh i
year of the term of their intention to terminate the lease. At the

time the notice was given the demised premises were out of repair,
and the lessees commenced repa.rs shortly before, and completed
them a few days after, the date for the determination of the lease.
Neville, J., who iried the action, held that the performance of the
covenant io repair was a condition precedent to g1ving the notice,
and that the lessces being in default in respect of their covenant
to repair, the nctice was invalid, aud the lease was still subsisting,
notwithstanding the qualifying words ‘‘ without prejudice, &e.”

VENDOR AND PURCHASER—GROUND RENTS—(CoNTRacT—CoON- !
STRUCT 0N — MIsDESCRIFTION — REsCIasioN — ““ MissTATE-
MEN"' OR ERROR IN DESCRIPTION OF PREMISES.”

Lee v. Rayson (1917) 1 Ch. 613. This was an action by a
purchaser of land for a rescission of the contract on the ground of
material misrepresentation a: to the property agreed to be sold. i
By the agreement in question the vendor agreed to sell 13 fieghold
Louses let on six leases for a term of 99 years at ground rents
amounting in the czgregate to £72. One pair of houses were
described as rented at one entire rent of £11:10:0. Each of the
next four pairs at one rent of £11 and the last three at one rent
of £16:10:0. The title shown was for 12 houses rented at £5:10:0.
each; and one at £6. The coniract contained a provision that
if there be “any misstatement ot error in the description of the
prerpises "’ no compensation should be allowed, or the sale annulled.
Eve, J., who tried the action, held that the property which the
vendor offered to convey was substantielly different from that
which he had contracted to sell, and that the clsuse providing as
to misstatements did not apply and the purchaser was entitled
to a rescission of the contract, and a eturn: of his deposit. H
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PowER OF APPOINTMENT—3PECIAL POWER TO APPOINT BY WILL—-
DoNEE wWiTH ITALIAN DOMICILE—EXERCISE OF POWER BY
UNATTESTED WILL—CONFLICT .OF LAWS—WILLS Acr 1837
(1 Vicr. c. 26) s8. 9, 10, 27—(R.8.0. 1814, ¢. 120, 8s. 12, 13,

30; ;
In Re Wilkinson, Butler v. Wilkinson (1917) 1 Ch 627. This ‘PJ
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was an application by originating summons to determine the
question whether or not a power had been validly exercised. The
power was conferred by a marriage settlement of personal pro-
perty, made in 1855, whereby the property was vested in trustees
“in trust for such of the children of the marriage” as the wife by
. will should appoint. Prior to the death of the husband, he and
~ his wife had been residing in Italy for twenty-four years, and the
wife continued to reside there until her death in 1914. By her
will made in Italy which, though unattested, was valid according
to Italian law, and which had been admitted to probate in England,
she expressed her desire that four of her children of the marrisge
who were unmarried would “have equal shares in the money that
is left,” naming the items of the settled property subject to the
power, “and any other property which I can and have a right to
dispose of.”” Sargant, J., who heard the application, came to the
conclusion that the will in question was a valid execution of the
power notwithstanding ss. 9 and 10 of the Wills Act (see R.S.0.
1914, ¢. 120 ss. 12 and 13), which require wills made in execution
of powers to be executed in conformity with its provisions; the
will in question being a legal will according to Italian law, and
recognized as such by English law; and he considered thas the
provisions of s. 27 of the Wills Act (see R.S.0. ¢. 120 s. 30), in
effect made any will recognized by English law (though not
executed according to the Wills Act) a sufficient will for exercising
a power.

N

CoMpANY—WINDING-UP—TWo INSOLVENT COMPANIES—CROSS
CLAIMS—DUTY OF EACH COMPANY TO SATISFY ITS INDEBTED-
NESS BEFORE SHARING IN ASSETS OF CREDITOR COMPANY—
DISTRIBUTION OF ASSETS WITHOUT REGARD TO CROSS CLAIMS.

In Re National Life Insurance Co. (1917) 1 Ch. 628. This
was an application in liquidation proceedings in’ which two in-
solvent companies were concerned, each company being indebted
to the other, the one in respect of arrears of calls, the other in
respect of an account for money lent. It was established by
evidence that there was no prospect of either company receiving-
a cash dividend in the liquidation of the other, neither of them
being able to satisfy its indebtedness to the other. In these cir-
cumstances Astbury, J., made an order authorizing the liquidator
of each company to distribute the assets to the other creditors of
each company without regard to the claims of the creditor com-
pany.
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Excess rRorFmrs DUTY—SALE OF BUSINESS—PURCHASE MONBY
PAYADLE BY INSTALMENTS—‘ONE-THIRD OF THE NETT PRO-
FI18°’ OF EACH YEAR—DEDUCTION OF EXCESS PROPITS DUTY.

In Re Condran, Condran v. Stark (1917) 1 Ch. 689. This was
a summary sapplicalion to determine the meaning of a contract
for the sale of a business inade in Apnl, 1914. By the contract
the purchase money was w be paid in annual instalments, such
instalments bemg equal “to one-third part of the nett proﬁta” for
the year, and toe questicn was whether or not for the purpose of
accertaining the amount of the annual “vett profits” the excess
profit duty should be deducted. Peterson, J., follvving Collins
:;. Ledgwick (1917) 1 Ch. 179, held that the duty should be firat

educted.

LIMITED COMPANY—ARTICLE AUTHORIZING BOARD OF DIRECTORS
TO FORFEIT SHARES FOR NON-PAYMENT OF DEBT SUE BY HOLD-
ER—LIEN oN 80AREs—ULTRA VIRES—ILLEGAL REDUCTION
oF CAPITAL—CLOG ON REDEMPTION.

Hopkinson v. Mortimer Harley & Co. (1917) 1 Ch. 646. This
was gn action by the shareholder of a limited company for a
declaration that an article of the defendant company authorizing
the board of directors to forfeit the shares held by debtors of the
cumpapy in default of payment of iuciv debts was invalid. Eve,
J., who tried the aoction, held that the article in question was
invalid, and ullra vires of the compnay, in that it might, if carried
out, lead to an illeg::] reduction of the capital of the company,
and moreover was in effect a clog on the redemption, assiming
that the company might properly create & charge on its shares
for debis due by the company to the holders thereof. He concedes
it to be legal tv forfeit shares for non-payment of calls, but he con-
giders there is a difference where forfeiture is imposed for o n-
payment of other debts due to the company. It mist be con-~
fessed that there seems to be some need for elucidating what &
company can, and cannot do, in the way of forfeiting, or accepting
a surrender of its own shares, and whether or not it can properly
resell shares once forfeited or surrendered:

CoMPANY—DEBENTURES-—NO PLACE FIXED FOR PAYMENT—
TDEZATH OF DEBENTURE HOLDER—IDELAY IN REGISTRATION OF
PROBATE—NO LEGAL TENVDER—INTEREST—DUTY OF UEBTOR
TO SEEK HIS CREDsTOR.

Fowler v. Midland (1917) 1 Ch. 656. The Court of Appeul
(Lord Cosens-Hardy, M.R., and Bankes, and Warrington, L.JJ.),
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have affirmed the decision of Eve, J. (1917) 1 Ch. 527 (noted
ante p. 267). '

TRADE 'NAME—SIMILARITY—PROBABILITY OF CONFUSION—IN-
JUNCTION.

Ewing v. Buttercup Margarine Co. (1917) 2 Ch. 1. The plain-
tiff carried on a large provision business, and had 150 shops where
he sold butter, margarine, eggs, tea, cream, and condensed milk.
This business was carried on under the name of the Buttercup
‘Daicy Company. The business was well known to ‘the buying
public, and his business was popularly known as the Buttercup
Company or the Buttercup. In 1916 the defendant company
was incorporated as the Buttercup Margarine Co. The action
was brought for an injunction restraining the defendants from
using the name ““Buttercup” or any other name colourably re-
sembling the plaintiffs’ trade name. Astbury, J., who tried the
action, granted the injunction, and his judgment was affirmed by
the Court of Appeal (Lord Cozens-Hardy, M.R., and Bankes, and
Warrington, L.JJ.) ' ;
WILL—ANNUITY—CHARGE ON REALTY—PERPETUAL ANNU:TY-—

GENERAL POWER OF APPOINTMENT OF ANNUITY.

Townsend v. Acroft (1917) 2 Ch. 14. In this case a will was in
question whereby a testator gave his daughter an annuity of £30
for her life, with a general power of leaving it by her will. The
annuity was charged on the "testator’s realty. The daughter
exercised the power of appointment by giving the ahnuity to her
daughter absolutely. The question was whether the. daughter
took a perpetual annuity or whether it was merely for her own
life. Eve, J., held that the annuity was perpetual. ‘

CO-OWNERSHIP—ASSOCIATION TO SECURE PARTICULAR BENEFITS
TO MEMBERS—OBJECTS OF ASSOCIATION SATISFIED—SURPLUS
FUNDS—RIGHT TO PARTICIPATE—RESULTING TRUST—BONA
VACANTIA. '

Re Customs Officers’ Guarantee Fund, Robson v. Attorney-
General (1917) 2 Ch. 18. The point discussed in this case is the
ownership of certain surplus funds of an association. The associa-

tion in question was formed of persons engaged as Excise Officers,
* to provide the necessary guarantee required to be given by them
for the due performance of their official duties. The continuance
of the association having became no longer necessary, the question
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was, who was entitled to the surplus funds' of the association
which were vestéd in trustees. They were claimed by the existing,
and also by past members of the association, and also by tne
Crown a8 being in the nature of bona vacastia. Astbury, J.,
who heard the wmatter, came to the conclusion that the members
of the association existing at the time the prrposes of the trust
came to an end were alone entitled to participate iu the surplus
in proportion to the amounts respestively contributed by them,
and that neither past members, nor the Crown, had any interest
in the fund.

CoMPANY—MKETING—PROX.ES—APPOINTMENT OF PROXIES T0O
BE LODGED TWO DAYS BEFORE MEETING—ADJOURNMENT O¥
MEETING-——SUBSEQUENT LODGING OF APPOINTMENTS OF
PROXIES.

McLaren v. Thomson (1917) 2 Ch. 41. By the articles of
association of a limited company it was provided that members
might vote by proxy, but that the appointment of a proxy must
be deposited at the registered office of the compaLry not less than
two clear days before the day for holding the meeting at which
the appointee proposed to vote. The question in this case was
whether appointments of proxies deposited after the date of a
meeting, but before the day to which it was adjourned, were
deposited in time to enable the appointees to vote at the adjourned
meeting. Astbury, J., on a8 motion for an injunction, held that
the appointments lodged after the meeting were invalid, and were
not available at the adjourned meeting, which was in law merely a
continuation of the original meeting,.

VENDOR AND PURCHASER—PURCHASE OF TWO LOTS——MISREPRE-
SENTATION AS TO ONE OF TWO LOTS PURCHASED—RFESCISSION
~—SPECIFIC PERFORMANCE.

Hollrday v. Lockwood (1917) 2 Ch. 47. In this case the plain-
tiff had purchased at auction lots 2 and 3. As to lot 3 the vendor
made an innocent misrepresentation, which entitled the plaintiff
to a rescission of the contract as to that lot. Astbury, J., also
found as a ‘act that, but for the misrepresentation as to lot 3, the
plaintiff wouid not have bought lot 2. The plaintiff ciaimed a
~gseission of the contract as to lot 2, and a refund of the deposit,
and the defendant counter-claimed for specific performance of the
contract as tojlot 2, or damages, as to this lot there was no mis-
representation. In these circumstances Astbury, I., held that
the plaintiff was not entitled to rescission as to lot 2, because it
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was not chown that it was known to both parties at the time of
the sale, nor were circumstances shown from which the Court
could properly infer that the two transactions were, to the know-
ledge of both parties, interdependent. But thceugh he held that
the contract as to lot 2 could not be rescinded, yet as he was
satisfied that the plaintiff would not have purchased that lot with-
out the other, he refused to grant specific performance. In the
result, as it did not appear that the defendant had suffered any
damages, both the action and counter-claim were dismissed
without costs—the plaintiff logipg his £200 deposit on lot 2.

SETTLEMENT—SPECIAL POWER OF APPOINTMENT—WILL—\EN-
ERAL BEQUEST OF PRuPERTY UPON TRUST FOR OBJECTS OF
POWER—(ENEHAL REFERENCE T6 POWERS—CHARGE OF
DEBTS—TRUSTEES ENTITLED TO RETAIN TRUST FUNDS—(R.
8.0, ¢. 120, s. 30).

In re Mackenzie, Thornton v. Huddleston (1917) 2 Ch. 58. The
principal question in this case was whether a power of appoint-
ment had been effectively exercised. A married woman, having
a power by dead or will to appoint certain settied trust funds in
favour of her issue, made a will whereby she did “give devise and
bequeath all my property of any deseription including any pro-
perty over which I have a power of appointment’” unto trustees,
upon trust for sale and conversion, and thereout to pay her debts,
and to hold the residue upon trust for her daughter for life with
remainder tc her daughter’s children at iwentv-one, or marriage.
The testatrix had no property of her own. The daughter was
her only issue. An application by originating summons was made
by the trustees of the settled funds to determine whether the
power was well executed and also whether they ought to hand over
the fund to the trustees of the will of the married woman. On
behalf of the daughter who would be entitled to the fund ab-
solutely in defiult of appointment it was contended that the will
was meffectual as an exercige of the power, because it wag a gift of
“my property’ and the fund subject to the power was not her
nropertv; and secondly because a trust for sale or conversion was
created, thirdly because the testatrix provided a narrower range
of investments than that contained in the instrument creating
the power; and fourthly she directed payment of her debts and
funeral expenses, These facts it. was claimed indicated that
notwithstanding the reference to the power in the will, the testa-
trix did not intend to execute the special power.  Neville, J.. who
heard the ease, held that the power had been well executed, though
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made in favour of trustees for the ubjects of the power, but that
the trust for payment of debts out of the fund was ineffectual.
He also held that the trustees, in whoee hands the appointed fund
was, ought to retain the fund subject to the appointment, and

ought not to hand it over to the trustees of the will of the married
woman.

SoLicitor—TRUSTEE—CONTRACT FOR BALE OF TRUST PROPERTY
——30LICITOR ACTING FOR VENDOR AND FURCHASER—FIDU-
CIARY RELATIONSHIP—NON-DISCLOSURE TO CLIENT OF ENOW-
"LEDGE A8 TO VALUE—BRIBE GIVEN BY PURCHASBER TO VEN-
DOR’S AGENT—W AIVER—R ESCISsION.

Moody v. Coz (1917) 2 Ch. 71. This was an action to set aside
a contract entered into by the plaintiff with the defendants for
the purcurse of a house in the following circumstances: The
defendants Cox and Hatt were trustees of the house in question.
Hatt was a solicitor, and Cox was his managing clerk. Theough-
out the transaction Hatt (through Cox) ucted as the plaintiff’s
solicitor. Cox had certain valuations of the property, previously
obtained by Hatt, showing that the property was of much less
value than the price the plaintiff was to give; these valuations
Cox failed to disclose to the plaintiff. The plaintiff knew that
the defendants were trustees, and in the course of the transaction
he offered, and Cox accepted, a bribe. The defendants set up
this fact, but claimed specific performance of i he contract. Younger

J., who tried the action, held that Hatt was bound to discloge to.

the plaintiff all material facts relating to the matter, and that he
was not relicved of that obligation by the fact that he owed a
conflicting duty to his czstuis que trust. But he held thac the
defendants, by claiming specific performance of the contract,
had waived their righ' to repudiate it on the ground of the bribe,
and, therefore, the plaintiff was not deprived of his cquitable
right to rescission on the ground of non-disclosure by his solicitor
of material facts, and with this conclusion the Court of Appeal
(Lord Cozens-Hardy, M.R., and Warrington, and Scrutton, L.JJ.)
agreed.

DErFENCE OF REALM~—QORDER IN COUNCIL AUTHORIZING INTERN-
MENT OF BRITISH SUBJECT— VALIDITY OF ORDER IN COUNCIL
—HaBEAS corPUS—DEFENCE OF THE REALM CONBOLIDATION
Acr (5 Ggo. 5, &. 8) s. 1 (1)-—~DEFENCE OF THE REALM REG-
virATIONS 1914, xEG. 14 B.

~ Rex v. Halliday (1914) A.C. 260. By the Consolidated Defence
of the Realm Act (5 Geo. 5 c. 8), (see Dom. Stai. 1915, p. 37);
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which Act is operative in Canada, as in all other Rritish Dominions,
the Kiag in council is empowered to make regulations for securing
the public safety. In assumed pursuance of the Act an order
in council was passe¢ empowering the Secretary of State to order
the internment of any nerson “of hostile origin cor associations ”
where, un the recomriendation of a competent naval or military
authority, it appears to him expedient for securing the public
safety, or defence of the realm: Reg. 14 B. Under this regulation
the Secretary of State ordered the internment of one Arthur Zadig,
a naturalized British subject of German birth and parentage.
Zadig thereupon applied *~r & writ of habeas corpus, and on the
hearing of the application vefore a Divisional Court (Lord Read-
ing, C.J.,and Lawrence, Rowlatt and Atkin, JJ.), the motion was
refused, and on appeal to the Court of Appeal, (Eady, Pickford and
Bankes, 1..JJ.), the decision was affirmed. From this decision
an appeal was had to the House of Lords (Lord Finlay, 1.. C.,
and Lords Dunedin, Atkinson, Shaw, and Wrenbury), and the
decision has been affirmed, Lord Shaw dissenting. The conten-
tion of the appellant was that the regulation was ultra vires and
not authorized by the statute, and an invasion of the liberty of
the subject, but this argun.ent did not prevail, except with Lord
Shaw, who delivered what might almost be called a politicel
harangue on what he conceives to be a gross attack upon the free-
dom of the people, and a revival of the methods of the Star
Chamber.

DErFaMaTiON—LiBEL-—PRIVILEGED (OMMUNICATION—-EX(ESS oF
PRIVILEGE.

Adam v. Ward (1917) A.C. Gud. This was an appeal 1o the
House of Lords {Lord Finlay, L. C., and Lords Loreburn, 'unedin,
Atkinson, and Shaw), from the judgment of the Court of Appeal
(Buckley, Pickford, and Bankes, 1.JJ.) The action was for
libel in the following circumstances: The plaintiff, who was
{ormerly an officer in a cavalry regiment, and was subsequently
elected a member of Parlinment, in a speech in the Housc of
Cominons charged that the General commanding the brigade,
of which the plaintifi's regiment had formed pert, had sent con-
fidential reports to Headquarters on officers uader his command,
containing wilful and deliberate misstatements. The General in
question referred the matter to the Army Council, of which the
defendant was secretary, and he, by its direction, wrote a letter
to the General vindicating him agaiist the charge, and containing
defamatory statements about the plaintiff, and also sent a copy
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of the letter to the press for publication, and it was widely pub-
lished in the British Press, both in the United Kingdem, and
overseas Dominions. The defendant pleaded privilege, snd the
House of Lords, affirming the decision of the Court of Appeal,
held that the occasion was privileged, and that there was no
evidence of malice, and that, having regard to the circumstances
in which the charge was made by the plaintiff, the publication of
the defendan’s letter was not unreasonably wide, and that, in
the special circumstances, the alleged defamstory stateraents
complained of were strictly relevant to the vindication of the
General, and that the whole letter was protected, though, on the
question of relevancy, Lord Loreburn expressed some doubt.
It may e noted that the Judge at the triai left it to the jury to
zay ‘“Was the letter of a public nature?”’ Was the subject of the
letter a matter about which it wac proper for the public to know?
and that the jury answered these questi ns in the negative; but
their iordships held that these questions were for the Judge to
determine, as it is for him to say whether or not the document
complained of was privileged.

ONTARIO—MUNICIPAL  TAXATION—ASSESSMENT OF RAILWAY
BRIDGE—“ RAILWAY LANDs "~~AssEssMENT AcT (R.S.0. 1914
. 105) s. 47 (3),

Cornwall = Ottawa and New York Ry. (1917) A.C. 399. This
was an appeal from the decision of the Supreme Court of Canada,
52 S.C.R. 466, affirming a deeision of the Appeilate Division
S.0.0., 34 O.L.R. 35. The questicn involved was as to the right
of 4 municipality to tax certain railway companies as owners
and lessees of an international railway bridge, in respect of the
part of the bridge .ituate within the fimits of the municipality.
The bridge in question was one across the St. Lawrence and the
soil ard bed of the river, and of Comwall Island, upon which the
piers and abutments rested, were vested in the Crown in right or
the Provinee. The Assessiment Act (R.5.0. 1914 c. 195) 8. 47 {3),
exempts from assessment structures and other property upen
“railway lands” and used exclusively fer railway purposes or
incidental thereto, excepi stations and certain other buildings.
The Judicial Committee of the Privy Council, affirming the
judgments of the Courts below, beld that by the terms of s. 47
(3) the bridge was exempt from taxation, and that the words .
“rajlway lands’ included any land occupied and used by & railway,
and had no reference to the title under which the land was held.
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Reports and Motes of Cases.

Dominfon of Canava.

~ SUPREME COURT,
Fitzpatrick, C.J.
Dayvies, Idington, SMITH v. DARLING. [36 D.L.R. 15.

Duff and Anglin,JJ.]
Limitation of actions—Redemption of mortgage—Digabilities.

.The disability sections of the Limitations Act (R.S.O. 1914,
ch. 75), do not apply to an action to redeem a mortgage.

Faulds v. Harper, 11 Can. S.C.R. 639; 9 A.R. (Ont.) 537, re-

ferred to; 32 D.L.R. 307, 36 O.L.R. 587; reversing 9 O.W.N. 385,
affirmed.

A. B. Cunningham, for appellant; J. L. Whiting, KC,,and J. 4.
Jackson, for respondents. .

ANNOTATION ON ABOVE CASE FROM D.L.R.

1. Prior 10 1833.

A mortgagor’s right to redeem will not be barred by lapse of time so long
a8 he remains in possession, but it may be barred if he i8 out of possession.
Conversely, if a mortgagee has obtained possession, his right to foreclose will
not be barred by lapse of time so long as he remains in possession, but if he is
out of possession his right to foreclose or to bring an action for possession may
be barred by lapse of time.

In England, prior to 1833, there was no statute limiting the time within
which a mortgagor out of possession might sue for redemption or within
which a mortgagee out of possession might sue for foreclosure. There was,
however, a statute limiting the time within which a mortgagee might bring an
action for possession of the mortgaged land, for by 21 Jac. I, ch. 16, sec. 1, it
wag enacted that no entry should be made into any lands, but within 20 years
after the right or title to the same should sccrue. This statute was held
to apply only to claims which were recognized in a Court of law; and to have
no application to a purely equitable claim for instance that of a mortgagor
to redeem after his estate in the lands had been forfeited by his default in
payment of the mortgage money.

The Court of Chancery, however, applied the statute by analogy. “For
where the remedy in equity is correspondent to the remedy at law, and the
latter is subject to a limit in point of time by the Statute of Limitations, a
Court of equity acts by analogy to the statute, and jmposes on the remedy
it affords the same limitation. This js the meaning of the common phrase,
that a Court of equity acts by analogy to the Statute of Limitations, the
meaning being, that where the suit in equity corresponds with an action at
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law which is included in the words of the statute, a Court of equity adopts the
enactment of the statute as its own -rule of procedure. But, if any pro-
ceeding in equity be included within the words of the statute,.there a Court
of equity, like & Court of law, acts in obedience to the statute.”” Knoz v.
Gye (1872), L.R. 5 H.L. 656, Lord Westbury at p. 674. :

Thus, by analogy to the statute of James, the rule became established in
Chancery, 88 stated by Lord Hardwicke in Anon (1746), 3 Atk. 813, “that
after 20 years’ possession of the mortgagee, he should not be disturbed, or
otherwise it would make property very precarious, and a mortgagee would be
no more than a bajliff to the mortgagor, and subject to an account; which
would be a great hardship.” See also Bonney v. Ridgard (1784), 1 Cox’s Cases
in Ch. 145, at p. 149; Barron v. Martin (1815), 19 Ves. 327. Conversely the
Court of Chancery would not entertain a suit for foreclosure after the lapse
of the period of 20 years which would operate as & bar to 8 common law action
for recovery of possession of the land.

Similarly, by analogy to the statute, if the mortgagor was prevented
from asserting his claim by reason of any of the impediments mentioned in the
statute, namely, imprisonment, infancy, coverture, unsoundness of mind, or
being beyond the seas (not having absconded), a period of 10 years after the
removal of the impediment was allowed to him. A very slight act on the
part of the mortgagee, acknowledging the title of the mortgagor, was sufficient

to take the case out of the statute. The case was also taken out of the statute

by the mortgagor's remaining in possession of part of the mortgaged lands.
2Wh. & T., L.C. in Eq., 6th ed., pp. 1219, 1220.

2. TeE STATUTES OF 1833 AND 1874

The statute of James, so far as it was applied by, analogy or otherwise
to claims to real property, was superseded in England by the Real Property
Limitation Act of 1833 (3 & 4 Wm. IV., ch. 27) and in Upper Canada by a
similar statute of 1834 (4 W, IV, ch. 1). The general period of limitation
stated in these statutes was 20 years, but in 1874 by 37 & 38 Viet. ch. 57
(operative from the Ist of January, 1879) the period under the English statute
was reduced to 12 years, and in the same year by 38 Vict. ch. 16 {operative
with some exceptions from the 1st of July, 1876) the period in Ontario was
reduced to 10 years. ‘

Thege statutes contain provisions specifically relating to suits for redemp-
tion but before those provisions are discussed it will be advantageous to re_fer
tosome of the provisions which affect proceedings by a mortgagee for possession
or for fereclosure or sale,

3. ActioN T0 RECOVER LAND.

. The statute of 1833 contained no provision specially applicable to a Buit
for foreclosure eo nomine by a mortgagee out of possession, but t}xey provided
in general terms that no person should “make an entry” or “bring an action
to recover any land” after the statutory period. This general provision,
originally enacted by sec. 2 of the statute of 1833, was superseded by sec. 1
of the statute of 1874 which reduced the limitation period from 20 to 12 years,
and the corresponding provision in Ontario is tl;’e Limitations Act (R.8.0.
1914, ch. 75), sec. 5, as follows:— ‘




346 CANADA LAW JOURNAL.

5. No persor\l shall make an entry or. distress, or bring an action to

, recover any land or rent, but within ten years next after the time at which
the right. to make such entry or distress, or to bring such action, first
accrued to some person through whom he claims, or if such right did not
accrue to any person through whom he claims, then within ten years next
after the time at which the right to make such entry or distress, or to
bring such action, first accrued to the person making or bringing the same.

Sec. 6 defines in detail the point of time at which in various circumstances
the right to make an entry or distress or to bring an action shall be deemed
to have first accrued within the meaning of sec. 5. Sec. 7 makes special
provision as to the effect upon a future estate of the fact that the person
entitled to the particular estate upon which the future estate is expectant is out
of possession, Secs. 6 and 7 do not require further comment here.

After some conflict of opinion, it was held that a suit for foreclosure or
sale was a proceeding to recover land within the meaning of the statute.
Wrizon v. Vize (1842), 3 Dr. & War. 104; Harlock v. Ashberry (1882), 19
Ch.D. 539; Fletcher v. Rodden (1882), 1 O.R, 155; Heath v. Pugh (1882),
7 App. Cas. 235, 16 R.C. 389; Trust and Loan Co. v. Stevenson (1892), 20
A.R. (Ont.) 66, at 79-80.

The statute of 1833 also contained a provision (sec. 40) limiting the
time within which an action might be brought to recover any sum of money
secured by any mortgage or lien or otherwise charged upon or payable out of
land or rent. By sec. 8 of the statute of 1874 the limitation period was
reduced from 20 to 12 years. The corresponding provision in Ontario is
R.8.0. 1914, ch. 75, sec. 24. )

As the provision just mentioned was confined to an action to recover

money, an additional and explanatory statute—7? Wm. IV., & 1 Viet., ch, 28—
was passed in England “for the purpose of preserving in the mortgagee the
right to make an entry and bring an ejectment to recover the lands.” Chinnery
v. Evans (1864), 11 H.L.C. 115, at 133. This explanatory statute was super-
seded by sec. 9 of the statute of 1874 (which reduced the limitation period from
20 to 12 years). The corresponding provision in Ontario is R.8.0. 1914,
ch. 75, sec. 23, as follows:—

23. Any person entitled to or claiming under a mortgage of land,
may make an entry or bring an action to recover such land, at any time
within ten years next after the last payment.of any part of the principal
money or interest secured by such mortgage, although more than ten
years have elapsed since the time at which the right to make such entry
or bring such action first accrued.

A payment under this section must be a payment by a person liable to
pay as mortgagor or his agent, or at least by a person bound or entitled to
make a payment of principal or interest for the mortgagor, as was the receiver
in the case of Chinnery v. Evans (1864), 11 H.L.C. 115, A payment of rent
made by a tenant of the mortgaged property to the mortgagee pursuant to a
notice by the mortgagee requiring the rent to be paid to him is not such a
payment. Harlock v. Ashberry (1882), 19 Ch.D. 539.. But a payment made
by any person “concerned to answer the debt,”” or by a person who under the

R g
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rmosrtgage contract is entitled to make a tender, and from whom the mortgagee
is bound to accept & tender, of money for the redemption of the mortgage,
18 @ sufficient payment. A peyment by the principal debtor was held
suficient to create a new starting point as against s surety. Lewin v. Wilson
(1886), 11 App. Cas. 639, at 644, 646. So s payment is sufficient if made by a
person who hag become bound io the debtor to pay fe.g., a {ranaferee of the
equity whe is bound as between himself and the transferor to pay), notwith-
standing that such transferee has himself transferred the equity to a third
person. Trust and Loan Co. v. Stevenson (1892, 20 A.R. (Ont.) 66.

4. ForecLosuzre Gives NEw StarTing Porr.

In Heath <. Pugh (1881), 6 Q.B.D. 345, 16 R.C. 376, it was held by the
Court of Arpeal (Lord Selborne, A.C., Baggallay and Brett, 1.JJ.) reversing
the judgment of the Commocn Pleas Division (Lord Coleridge, C. J., and
Lindiey, J.), that the «fect of an order of foreclosure absolute obtained by a
legal mortgagee is to vest the ownership of and beneficial title ¢ the mort-
gaged land for the first time in the mortgagee, so that an action, brought
within 20 vears next after the order of foreclosure, by the mortgagre to recover
posgession of the land was not barred by the Statutes of Limitations (3 & 4
Wm. 1V. ch. 27 ap:l 1 Viet. ch. 28), although more than 20 years had elapsed
since the legal estate in the Lind had been conveyed to the mortgagee and
since the last payment of principal or interest secured by the mortgage. This
decigicn was affirmed by the House of Lords (Earl Cairns, Lord "~ 'Hagan,
Lord Blackburn and Lord Watson) sub nomine Pugh v. Heath (1882, 7 App.
Cas. 235, 16 R.C. 389, and in effect is a decision that since the pa-ging of the
Judicature Acts an action for foreclosure is an action to recover lana (dut not
an action to recover peesession of land: Wood v. Whealen (1882), 22 Ch.D. 281.}

From a theoretical point of view the correctness of the decizion in Pugh
v. Heaih is open to question, because a suit for forecloaure was, prior to the
Judicature Acts, not a proceeding in rem for the purpose of recovering the land
but wna rwerely a suit in personam brought by the mortgages (the legal owner)
for the purpose of depriving the mortgagor of the equitable right to redeem.

" The effect of the Judicature Acta, it is submitied, was merely to confer upor.
one Court the jurigdiction formerly pcseessed by different Courts and not
to change the character of the rights which might be claimed by suit or action.
The Judges of the Common Pleas Division were therefor Jogical in holding
that the suit for foreciosure did not confer upon the mortgagee any title to the
land which he did not poesess befcre; that the action for possession was the
first proceeding brought by the mortgagee to recover the laid, and that as it
was not brought within the statutory period, the mortgagee was barred.
Practically, however, the result of such o decision was slimost grotesque, as it
w~ould bhave deprived the mortgagee of the whole benefit of the foreclosure
proceedings which had heen brought to 8 successful corclusion in the year
immediately preceding that in which the action for poesession was commenced.
A similar case will not often arise because the morigagee now hss the right
to claim foreclosure and possession in the same action. Formerly he would
have had to sue in ecuity for foreclosure and to bring an action at law
for poesession although be might have pursued his different remedics
concurren' ly.
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5. Disasiurmizs CLavse v Casz or ActioN 10 RECOVER LaAND.

In the statute of 1833 the general 20-year period of limitation of entry
or action was subject to an extension (in favour of 2 person who was under
disability or some one claiming under him) for a further period of 12 years
after such person ceased to be under disability or died, whichever of those twq
events first happened (sec. 16), provided that the entsy must be made or the
action brought within 40 years of the time when the right first accrued (see. 17),
and that additional time should not be allowed for th. disabilities of successive
claimants (sec. 18). These provisione were superseded by secs. 3, 5 and 9
of Le statute of 1874 (which reduced the additionsl period allowed for dis-
ability from 10 to 6 years, and reduced the ultimate limitation of 40 yrars to
30 years), and the corresponding provisions in Ontario are R.S.0. 1914,
ch. 75, secs. 40, 41 and 42, as follows:—

40. If at the time at which the right of any person to make an entry
or distress, or to bring an action to recover any land or rent, first accrues,
as herein mentioned, such person is under any of the disabilities herein-
after mentioned (that is te say) infancy, idiocy, lunacy or unsoundness
of mind, then such person, or the person claiming through him, notwith-
standing that the period of ten years or five years (as the case may be)
hereinbefore limited has expired, may make an entry or a distress, or
bring 2n action. to recover such land or rent at any time within five years
next after the time at which the person to whom such right first accrued
ceased to be under any such disability, or died, whichever of thoss two
events first happened.

The corresponding section of the English Act of 1874 (sec. 3) specifies
“coverture” as one of the disabilities provided for. The Ontario statute was
changed in this respect by 38 Viet., ch. 16, Hicks v. Williams (1888), 15
O.R. 228

A disability arising after the right has accrued will not prevent the time
from running. Murray v. Watkins (1890}, 62 L.T. 796.

41. No eniry, distress or action, shall be made or breught by any
person, who, at the time at which his right to make any eniry or distress,
or to bring an action to recover any land or rent first accrued was under
any of the disabilities hereinbefore mentioned or by any person clziming
through him, but within twenty years next after the time at which such
right first accrued, although the person under disability at such time may
have remained under one or more of such disabilities during the whole
of such twenty years, or although the term of five years from the time
at which he ceased to be under any guch dissbility, ér died, may not have
oxpired.
1f a person is under one disability when his right Srst accrues and then

falls under another disability beforc *he removal of the first, his right may be
enforced after the removal of the second, provided it be within the ultimate
limitation of 20 vears., Burrows v, Ellison (1871), L.R., 6 Ex. 128.

42, Where any person is under any of the disabilities hereinbefore
mentioned, at the time at which his right to make an entry or distreas,
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or to bring an action to recover any land or rent first acerues, and depacta
this life without havirg ceased to be under any auch diashility, ne tine to
make an entry or distress, or t» bring an action to recover such land or
rent beyond the period of ten years next after the right of such person to
make an entry or distress, or to bring an action to recover such land or
rent, first aecrued or the pericd of five years next after the time at which
such person died, shall be allowed by reason of any disability of any
other person.

6. MorrgAGorR OuT or PossEssion.

See 28 of the statute of 1833 contained a provision specislly applicable
to the case of a mortgagor being out of possession. This provision was super-
seded in England by sec. 7 of the statute of 1874 (reducing the limjtation
period from 20 to 12 years), and the corresponding provigion in Ontario is
R.8.0. 1914, ch. 75, sec. 20, as follows:—

20. Where a mortgagee has obtained the poeseasion or receipt of the
profits of any land or the receipt of any rent comprised in his mortgage, the
mortgagor, or any person claiming through Lim, shall not bring any action
to redeem the mortgage, but within ten years next after the time at
which the mortgagee obtained such possession or receipt, unless in the
meantime an acknowledgment in writing of the title of the mortgagor,
or of his right to redemption, has been given to theanortgagor or to some
person claiming his estate, or to the agent of such mortgagor or person,
signed by the mortgagee, or the person claiming through him, a_.d in such
case no such action shall be brought, but within ten yvears next after the
time at which such acknowlcdgment, or the last of such acknowledgments,
if more than one, was given.

7. DisaniniTies CLAUSE NGT APPLICABLE TO SUIT FOR REDEMPTION,

It was held by Jessel, M.R.. in Kinsman v. Rouse (1881), 17 Ch.D. 104,
that the time within which a mortgagor might sue for redemption was not
to be extended by reason of his being under any disability. The dizsbilities
provision (R.8C. 1914, ch. 75, sec. 40, eupra) saves the right of any person
“to bring an action to recover any land” if such person is under disability,
hut, sa Jessel, M.R., pointed vut, an action to redeem is not, properly speakiag,
“‘an action to recover land,” and the section.cvidently refers to cases of
ordinary ownership, where the rightful owner has been dispossessed. Sec.
20 contains no qualification of the rights of the mortgagee as against the
mortgagor and there is no reason for extending the disabilities provision to the
case of a mortgagor.

. The same resuls was reacted in Forater v. Patterson (1881), 17 Ch.D. 132,
by Bacon, V.C., who laid emphasis on the order in which the sections arc
arranged. In the English statute the section relating to actions by a mort-
gagor follows the dissbilities section, and Bacon, V.C., considerea it clear
that one is not at liberty to read into the special section reiating to mortgagors,
a qualification derived from an earlier and more general section. In the
English statute (37 & 38 Vict., ch. 57, similar in arrangement to 3 & 4 Wm.
IV., ch. 27) the matter i» made more plnin because the disabilities section
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beging: ‘““If at the time at which the right of any person to make an entry
or distress, or to bring an action or suit to recover any land or rent, shall have
* first accrued as aforesaid”—thus referring back to the earlier sections. The
Upper Canadian statute, 4 W. IV., ch. 1, is similar in arrangement and wording
to the English statute.

In C.8.U.C. 1859, ch. 88, sce. 45, the similar expression “as hereinbefore

mentioned” is used, and in R.S.0. (1877), ch. 108, sec. 43 ‘““as aforesaid,” -

but inasmuch as the section relating to actions by mortgagors precedes the
disabilities section, the application of the latter section to the former is not
excluded by the expressions quoted. In R.S.0. (1887), ch. 111, sec. 43, and
R.S.0. (1897), ch. 33, sec. 43, the reference is made quite specific by the
expression ‘‘as in sections 4, 5 and 6 mentioned,” so that the application of
the disabilities section to the redemption section is excluded, unless a suit for
redemption should be held to be an ““action to recover land,” contrary to the
opinion of Jessel, M.R., in Kinsman v. Rouse, supra. In 10 Edw. VIIL, ch.
34, sec. 40, and R.8.0. (1914), ch. 75, sec. 40, the more general expression
“as herein mentioned” is substituted for the specific reference to the earlier
sections, but it was held in the principal case of Smith v. Darling that no change
in meaning was intended.

In Faulds v. Harper, a.Divisional Court ( 1883, 2 O.R. 405) held that the
disabilities section (R.8.0. 1877, ch. 108. sec. 43) applied to a suit for redemp-
tion, the case of Hall v. Caldwell, (1861), 7 U.C.L.J.,, O.8. 42, 8 U.C.L.J.,
0.8. 93, in the Court of Error and Appeal being followed in preference to
Kinsman v. Rouse, supra, and Forster v. Patterson, supra. This decision was,
however, reversed by the Court of Appeal (1884, 9 A.R. (Ont.) 537). See
especially the remarks of Patterson, J.A., at pp. 554 ff. with regard to the case
of Hall v. Caldwell, and with regard to the effect of the changes of wording

made in the successive revisions of the statutes. On appeal to the Supreme -

Court of Canada the judgment of the Court of Appeal was in turn reversed
(1886, 11 Can. S.C.R. 639), the decision being based chiefly on the ground that
the action was virtually to impeach a purchase by a trustee for sale and that
therefore the Statute of Limitations had no application. Strong, J., at p. 655,
8ays:—
“I think it well, however, to add that if I had to choose between the
decisions in Caldwell v. Hall, and those in Kinsman v. Rouse and Forster
v. Paiterson, I should certainly have agreed with the learned Judges of
the Divisional Court; for the reason that since the two cases in 17 Chan-
cery Division were decided, the House of Lords has held in Pugh v.
Heath, 7 App. Cas. 235, that a foreclosure suit is an action for the recovery
of land. This being so it follows 4 fortiori that a redemption suit is also
an action or suit for the recovery of land. And it is impossible, without
doing violence to the words of the statute, to hold that the saving of
disabilities does not apply to any action or suit, as well in equity as at law,
for the recovery of land.” '
Whether an action for redemption is, or is not, an action to recover land,
the dietum of Strong, J., that the disabilities clauses of the statute apply to a
suit for redemption has been overruled, and the decision of the Court of
Appeal in Faulds v. Harper has been followed in the principal case of Smith
v. Darling.

-
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8. Nature or PossxssioN Rrquirep.

Time will not run against the mortgagor so long as the poesossion of the
morigagee may be reflerred to another title and is not adverse. Thus in
Hyde v. Dallaway (1843), 2 Hare 528, a person to whom property was mort-
gaged by the tenant for life and remaindermar, after having been in possession
for 6 years without any acknowledgment of the mortgagor's title, pcrehased
the interest of the tenant for life, and then continued in possession for 20 years.
It wae held that such possession was not adverse during the existence of the
life estate so purchased, and that the statute 3 & 4 Wm. 1V, ch. 27, sec. 28,
was not, therefore, a bar to a suit for redemption by the remainderman or
reversioner. See also Raffely v. King (1836). 1 Keen 601.

In Faulds v. Harper (1888), 11 Can. 8.CiR. 639, an action for foreclosure
had been brought and a decree had been made for a sale. The lands were sold
pursuant to the decree and were purchased by one Harper, who acted for
and in collugion with the mortgagee. Harper then conveyed to the mortgagee,
who took poesession and thenceforth dealt with the lands as absolute owner.
In an action to redeem it was held that as the mortgagee had been in possession
not a3 morigagee, but as purchaser, the Statute of Limitations did uot apply.
The action was virtually ope to im peach a purchase by a trustee for sale, to
which no Statute of Limitations waa applicable. See the cases cited by Strong,
J., at pp. 647 ff.

Similarly if a mortgagee sells under a power of sale according to the terms
of which he is an express trustee of the surplus, the Stati*es of Limitation do
not apply to an action by the mortgagor to make the mortgagee account for the
surplus. Banner v. Beveridge (1881), 17 Ch.D. 264; Re Bell, Lake v. Bell
(1886), 34 Ch.D. 462; Biggs v. Freehold Loan and Savings Co. (1899), 26 A.R.
(Ont.) 232 (a case under the Short Forms of Mortgages Act), reversed on
another point, 1901, 31 Can. 8.C.R. 136.

A security for money leat was expressed in the form of a conveyance
to the lender on trust to sell. He entered into possession and remasined in
possesgion for more than 20 years. His devisces in trust agreed to sell the
morigaged estate for a sumn exceeding the amount owing for principal, interest
and costs, and conveyed it to the purchaser by a deed in which the trust for
sale was recited. It was held that the security was simply & mortgage, that
the Statutes of Limitations applied, that the devisees in trust #old as owners
in fee and that the mortgagors had ne right to the surplus of the purchase
meney. Re Alison, Johnson v. Mounsey (1879), 11 Ch.D. 284.

If, however, the mortgagee conveys the lands to a purchaser whe goes
into poesession, the mortgagea may set up the possession of the purchaser
in addition to his own possession, if any, as mortgagee, 8o as to bar the moxt-
eagor's claim. Bright v. McMurray (1882), 1 O.R. 172.

The possession required by the statute must be the possession of one
person, or of several persons claiming one from or under another by convey-
ance, will or descent. Doe d. Carler v. Barnard (1849), 13 Q.B. 845, at 952;
Dedjord v. Boullon (1878), .5 Gr. 561,

Where the solicitor of a mortgagor paid off the mortgage for his own bene-
fit, but did not take an assignment of the morigage, it wax held that his
poesesaion was the possession of his client and that time did not run againat the
client. Ward v. Carttar (1865), L.R. 1 Eq. 29.
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If actual possession is once obtained by a mortgagee in assertion of his
legal right of entry, it need not be maintained continuously for the statutory
period. Kay v. Wilson (1877), 2 AR. (Ont.) 133. But possession obtained
by the mortgagee after the lapse of the statutory period does not cause his
title to revive. Court v. Walsh (1882), 1 O.R. 167.

The words “ possession or receipt of the profits” in R.8.0. (1914) ck. 75,
sec. 20, supra, seem to include the case of 8 mortgagee receiving rent from a
tenant in possession; receipt of such rent by a mortgagee for the statutoty
period will, it seems, bar the mortgagor’s right to redeem. Ward v. Corttar
(1865), L.R. 1 Eq. 29; Markwick v. Hardingham (1880), 15 Ch.D. 339; 19
Halsbury, Laws of England, p. 149, note (1).

\ 9. PossessION of PART or MORTGAGED LaANDs.

The rule which prevailed prior to 3 & 4 Wm. IV, ch. 27, that oo lapse
of time barred the right of the mortgagor to redeem th- whole of the mort-
gaged lands, if he held possession of part (Rakestraw v. Brewer (1728), Sel. Cas.
Ch. 55, 2 P. Wms., 511) was abolished by sec. 28 of the statute. Hence it has
been held that where a mortgagee had been in possession of part of the lands
for more than 20 years, the right of the mortgagor to redeem that part was
barred, although he held poesession of the remainder of the lands. Kinsman
v. Rouse (1881), 17 Ch.D. 104.

On the other hand, if a person has only a partial interest in the equity
of redemption, c.g., as tenant, he has a right to pay the whole mortgage debt
and receive a conveyance of the mortgaged lands, subject to the rights of
redemption of other persons intereeted in the equity. Martin v. Miles (1884),
530.R. 404, at 416. This principle, that the equity of redemption is an entirety
which cannot be redeemed piecemeal or proportionatels, has beer held to
apply even where the person redeeming is entitled only to s share in the equity
of redemption and the other persons interested have been barred by the
Statute of Limitations. Faulds v. Horper (1883). 20 R. 403, at 411, 11 Can.
S.C.R., at pp. 645, 656. ’

10. WheN Tme Becins to Roun.

R.8.0. (1914), ch. 75, sec. 20, supra, provides that where a mortgagee
has obtained possession, the mortgagor shall not bring any action for redemption
“‘but within 10 years next after the time at which the mortgagee obtained such
possession.”  The opinion has been expressed that the general rule that time
begins to run from the taking of possession is subject to an exception if the
mortgagee takes possession before the mortgage is due.  Fisher on Morigages,
6th ed., sec. 1404, citing Brown v. Cole (1845), 14 Sim. 427, 18 R.C. 116, says:
“Tirre will not run in the case of a common mortgage until the day of redemp-
ticn hus arrived; for the mortgagor cannot redcem before that day.””  See also
Wilson v. Walton and Kirkdale Permanent Building Society (1903), 19 Times
L.R. 408. The proposition just quoted must, however, be accepted with
cautinn.  The decision in Browa v. Cole, was to the effect that a mortgagor
is not ent led to redeem before the expiration of the time limited for paymant
of the mortgage debt. The deduction that the statute will commence to run
only from the same date appears to be based upon the asstunption (hat the
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statutory bar can commence to run ounly from the time when the right first
arose, whereas the statute provides for the commencement from the time
when the mortgagee obtained poesession. Re Metropolis and Counties Per-
manent Invesiment Building Society, Gatfield's case, [1911] 1 Ch. 698, at 706-7.

11. AcxNowLEDGMENT OF Trrir.

It has already been pointed out that before the passing vi 3 & 4 Wimn. IV,
ch. 27, a slight act or admission, even oral, on the part of the mortgagee,
constituted a sufficient acknowledgment of the mertgagor’s title so as to
preserve his right to redeem. That statute, however, required that the
acknowledgment ahou': Le in writing signed by the mortgagee or the person
claiming through him. See now R.8.0. (1914), ch. 75, sec. 20, supra.

The statute requires that the acknowledgment should be made Z the
mortgagor or to some person claiming his estate, or to the agent of such
mortgagor or person. Re Metropolis, etc., Society, Galfield's Case, [1911) 1 Ch.
698 at 705. . )

If 2 mortgagor s a party to an assignment of the mortgage, this may be
a sufficient acknowledgment of his title by the mortgagee. Baickelor v.
Middleton, {1848), 6 Hare 75. But a mere recital ¢f the mortgage and an
assignment of it, subject to the equity of redemption, by a deed to which the
110rtgagor or a person claiming his estate i8 not a party is not sufficient. The
assignee is a person claiming, not the mortgagor’s estate, but the mortgngee’s
estate. Lucos v. Dennison (1843), 13 Sim. 584. See also Markwick v.
Hardingham (1880), 15 Ch.D. 336.

1f a mortgagee has entered into possession, accounts of his receipt of rents
are not sufficient acknowledgment, unless they are signed by Lim and kept
for or communicated to the mortgagor or his agent. In Baker v, Welton
(1845), 14 Sim. 426, this question was raised but not decided; see Sugden,
Statutes Relating to Real Property, 2nd ed., 117; Re Alison, Joknson v. Moun-
sey (1879), 11 Ch.D. 284. 19 Halsbury, Lawe of England, 151. A letter written
hy the mortgagee to the mortgagor intimating that the former is willing to give
an account i8 e sufficient acknowledgraent. Richardson v. Younge (1870),
L.R. 10, Eq. 275, L.R. 6 Ch. 478. But a mere admission by the mortgagee
that he holde under s mortgage title is not sufficient. Thompson v. Bowyer
(1863), 9 Jur. N.8. 863.

1n order that the perscn to whom an acknowledgment is made shoul” e
the agent of the mortgagor, it is sufficient if he has acted or has beer created
as such by the person making the acknowledgment. Trulock v. Robev (1841,
12 8im. 402. Halsbury, op. cil., 151. Cf. Re Melropolis, etc., Soctety. Gai-
field's Caze, [1911} 1 Ch. 6%0, & “08

On the other hand, an acknowledgment by the agent of the mortgagee is
not sufficient.  Richardson v. Younge (1871), L.R. 6 Ch. at 480. But the
mortgagee’s acknowledgment will bind his lessce. Ball v. Lord Rir.rsdale
(1816), Beatty 550.

It has been maid that an acknowledgment given by the mortgagee after
the expivation of the statutory period is sufficient. Stensfield v. Hobson,
1852, 3 De G. M. & G. 620, affirming 16 Beav. 236. The correctness of this
coustruction of the statute has, however, been questioned. Markwick v.
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Hardingham (1880), 15 Ch.D. 339; Sanders v. Sanders (1881), 19 Ch.D. 373,
at 379; Shaws v. Coulter (1905), 11 O.L.R. 630. The words “in the meantime””’
"in the statute (R.S.0. 1914, ch. 75, sec. 20) would seem to exclude an acknow-
ledgment given after the period has expired. Under sec. 14 (relating to the
right to make an entry or distress, or bring an action to recover land or rent),
it has been held that an acknowledgment given after the expiration of the
statutory period is too late. McDonald v. McIntosh (1857), 8 U.C.R. 388;
Doe d. Perry v. Henderson (1846), 3 U.C.R. 486.

12. ACKNOWLEDGMENT TO OR BY ONE OF SEVERAL PERSONS.

The statute 3 & 4 Wm. IV., ch, 27, sec. 28, contained provisions as to
acknowledgments by one of several mortgagees or to one of several mort-
gagors. The corresponding provisions in Ontario are R.S.0. (1914), ch. 75,
secs. 21 and 22, as follows:-—— ‘

21. Where there are more mortgagors than one, or more persons than
one claiming through the mortgagor or mortgagors, such acknowledgment
if given to any of such mortgagors or persons, or his or their agent, shall
be as effectual as if the same had been given to all such mortgagors or
persons.

22. Where there are more mortgagees than one, or more persons than
one claiming the estate or interest of the mortgagee or mortgagees, such
acknowledgment,. signed by one or more of such mortgagees or persons,
shall be effectual only as against the person or persons so signing, and the
person or persons claiming any part of the mortgage money or land or
rent by, from, or under him, or them, and any person or persons entitled
to any estate or estates, interest or interests, to take effect after or in defeas-
ance of his or their estate or estates, interest or interests, and shall nat
operate to give to the mortgagor or mortgagors a right to redeem the mort-
gage as against the person or persbns entitled to any other undivided or
divided part of the money or land or rent; and where such of the mort-
gagees or persons as have given such acknowledgment are entitled to a
divided part of the land or rent comprised in the mortgage or some estate
or interest therein, and not to any ascertained part of the mortgage money,
the mortgagor or mortgagors shall be entitled to redeem the same divided
part of the land or rent on payment, with interest, of the part of the
mortgage money which bears the same proportion to the whole of the
mortgage money as the value of such divided part of the land or rent bears
to the value of the whole of the land or rent comprised in the mortgage.

The provis(ion of sec. 22 that the acknowledgment of one of several mort-
gagees “‘shall be effectual only against the party signing the acknowledgment”
is directed to the case of several mortgagees where an account taken against
one will bind his interest, but not the interest of any other person. 'The statute
has no application to the case of a mortgage to several persons jointly as
trustees. In the latter case there must be an acknowledgment by all. Richard-
son v. Younge (1871), L.R. 6 Ch. 478.

13. AgainsT WaoM TiMeE Runs.

Tt has been held that the time will run against a person entitled to the
equity of redemption in remainder, although the mortgagee enters into posses-

-
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sion and the statutory period elapses in the lifetime of the temant for life.
Harrison v. Hollins (1812), 1 8. & St. 471.

A prior mortgagee in possession acquires a title against both the mort-
gagor and subsequent mortgagees who are out of possession. Samuel Joinson
& Sons v. Brock, [1907] 2 Ch. 533, cf. Wakefield and Barnsley Union Bank v.

Yates, (1916 1 Ch. 452. JouN DELATRE FALCONBRIDGE.

Book Reviews.

P——

Rescission of Contracts: A treatise of principles governing the rescis-
ston, discharge, avoidance and dissolution of contracts. By
CHARLES BRucE Morrison, K.C., New Zealand. Stevens &
Haynes, Bell Yard, Temple Bar. 1916. ‘

As the author says in his preface this book is an endeavour
to escape the embarrassment which every practising lawyer has
experienced in trying to spell out of the decided cases a definite
and satisfactory set of principles to guide one in advising on

breaches of contract. This laudable effort the author has carried

out with much success. Some articles on this subject appeared a
few years ago in The Law Quarterly Review.

The matters discussed may be classified under the following
heads:—Rescission by act of both parties—Discharge by breach
—Rescission by new agreement—Resolutive condition—Re-
pudiation—Discharge of entire contracts and of pglrtly executed
contracts—Avoidance for misrepresentation—Mistake—Disso-
lution by operation of law—Restitution—Damages. The author,
as a matter of convenience which will be appreciated by 'thOSe

who seek information from this excellent treatise, gives in an

appendix the judgment.in some leading cases in ipsissiina verba.

It may be that in the present turmoil caused by the r(?ckle§s
lawlessness of the outlaws of Europe who claim that “might is
right’’ there may not be much demand for 'thlS volume; but,
when right prevails again and contracts again become sacred,
it will, we doubt not, find a ready sale.

The Grotius Society: Problems of the War. Vol. 2. Sweet &
Maxwell, Ltd., 3 Chancery Lane, London. 1917. g

This volume contains the papers read before the SO_cieW (now
two years old), last year. It seems scarcely worth while in these
days to discuss what nations ought to do or how international
law, almost a dead letter, should be enforced. One of the papers
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attempts to give s definition of treason in war time. A certain
Ex-Minister of Justice of this Dominion might appropriately
meditate on the author’s comments.

New York State Bar Association: Proceedings at the 40th annual
meeting, January, 1917. :

The profession is much indebted to this excellent Association
for the attention given to matters professional by the leading
men of that State. Those who ha e time to peruse it pages will
find much of interest even in this country.

Political Appointments: Parliaments and the Judicial Bench in
the Dominion. of Canada. 1896 to 1917. By N. OMEr CoOTE,
1.8.0. (of the Department of the Interior) Ottawa, J917.

The above volume is a continuation, up to the 30th June, 1917,
of the first volume published in 1896, which covered the period
from the 1st July, to the 31st December, 1895; the two volumes
forming a coraplete record for the first half century of the Canadian
Confederaticn: 1867 to 1917.

We have nothing but praise for this c¢xcelient publication.
It is most corefully compiled and scientifically arranged. No
library 1s complete without it. The author is a son of the late
C. J. Cote, who in 1866 published a similar work covering the
Union period of the Province of Canada from 1841 to 1866.

Wac Rotes.

LAWYERS AT THE FRONT.

KILLED IN ACTION.
A.E. A Evans (Marlatt, Warner & Fvans, Winnipeg),
Captain, killed m action, June 16.
R. W, Davis (Davis & Ebbels, Saskatocn, Saskatchewan),
Major, died of swounds, July i0.

DATES TO BE NOTED.

We record for future reference the following important dates
and incidents of special interest to Canadians in connection v-ith
the present war;—

APRIL 2,

The President of the United States, Woodrow Wilson, read

his message to Congress advising that: “Congress declare the
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recent course of the Imperial German Government to be in fact
nothirg less than war against the Government and people of the
United States; that it formally accept the status of the belligerent
which has thus been thrust upon it, and that it take immediate
steps not only to put the country in a more thorough state of
defence, but also to assert all ite power and employ all its resources
to uring the Government of the German Empire to terms and
end the war.”

The President’s message was a crushing and stinging indict-
ment of German atrocities. As the climax of these acts he referred
to the submarine attacks on neutral vessels. The conclusion of
his message will go down in history as a pronouncement rivaling
those of his great predecessor in the Presidentigl chair—AbLraham
Lincoln, the greatest American. It was as follows:

“We shall fight for the things which we have always carried
nearest our hearts—for democracy—for the right of those who
submit to authority to have a voice in their own government;
for the rights and liberties of small nations; for a universal
dominion of right by such a concert of free peoples as shall bring
peace and safety to all nations and make the world itseli at last
free. To such a task we can dedicate our lives and our fortunes,
everything that we are and everything that we have, with the
pride of those who know that the day has come when America
is privileged to spend her blood and her might for the principles
that gave her birth and happiness and peace which she has
weasured. God helping her, she can do no other.”

Avausr 29.

On thiz day an Act respecting Military Service, being chapter
19 of 7-8 George V., was assented to, superseding for the time
being the Canada Militia Act of 1904,

(CTOBER 12.

A Royal proclamation was this day promulgated calling out
for active service men comprised in class 1 as described in the
Military Service Act, 1917, 7.e.: All male subjects of his Majesty
resident in Canada since August 4, 1914, who have attained the
age of 20 years, born not earlier than 1883, and who were on July
16, 1917, unmarried or widowers without children. The men in-
cluded in this class are, with certain exceptions, deemed to be
enlisted and subject to military law and placed on active service
for the defence of Canada either within or without its limits.




358 CANADA LAW JOURNAL.

Ocroper 13.

The efforts of the Pramier of Canada, Sir Robert Borden,
to form a Unior Government for the better prosecutien of the
wer arrived on this day at a successful issue; the Government so
formed heing composed of an cqual number of members of the
iwo great polit'cal parties, with 8ir Robert Border as Premier.
The first meeting of the new Cabinet was held the sans day.
The distribution of offices, as subsequently arrauged, is as fc lows:

Premier, Secretary of Stalc for External A ffoirs and President of War
Committee and of +’econstruction and Development Commitlee—
Hon. Sir Robert Borden, P.C., K.C.

President of the Counsl and Vice-President of War (’ommdlee—Hon
N. W. Rowell, K.C".

Secretary of State—Hon. Martin Burrell.

Minister of Justice—Hon. C. J. Doherty, K.C'.

Solicitor-General-—Hon. Hugh Guthrie, K.C.

Finane. Minister-—Sir Thomas White,

Postmaster-General-—Hou. P. E. Blondin.

Leader in the Serule and Chairman Military Hospitals Commizsior. —
Str James Lougheed, K.C.

Minister of Trade and Comme. cc - Sir Gecrge Foster.

Minister of Militia and Defence- -Hon. 5. . Mewburn, K.C'.

Minister of Militia and Defence, Overseas-—Hon. Sir Edward Kemp.

Minister of Public Works —Hon. F B. Carvell, K.C.

Minister of Railuays and Canals—Hon. John D). Reid,

Vanister of Cusfoms--Hon. Arthur Sifton, K.C'.

Minister of Interier —-Hon. Arthur Meighen, K.C".

Minister of Marine and Fisheries and Naval Services—Hon. (. (
Baliant vne.

Minister of Iniand Resenue —Hon. Albert Sevigny, K.(',

Munister of Immagration and Colonizalivn-~Hon. J. A. Calder.

Minisier of Agricudture- ~Hon. T. A, Crerar.

Munister of Labour —Hon. Thomas W. Crothers, K.(',

Ministers viathout portfolio—Hon. Frank Cochrane; Hon. A. K.
Melean, K.C. (Vice-Presidenl of Reconstruction and Develop-
ment (‘ommitte~> and Hon. Gideon Robertson.

A l‘[.\IELY SUGGESTION.

We have been asked to publish the following Proclamatinn
isicd by one of the greatest and best men of modern tir og,
Abralam Lineola, President of the United States of America, at
the end of the second vear of the bitter siruggle between the
Northern and the Southern States. 1! is unnecessary to enlarge
upon the appropriateness of such a suggestion at a time when all
the envilized nations of the earth are at war-—a war which has
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already lusted more than three y»ars, and the end not yet in sight.
This Proclamation wae as follows:—

‘“Whereas, the Senaie of the United States, devoutly recog-
nising the supreme authority and just government of Almighty
God i all the affairs of men and of nations, has by a resolution
requested the President to designate and set apart a day for
national prayer and humiliation ; and

Whereas, it is the duty of nations a= weli as of men to own
their dependence unon the overruling power of God, to confess
their sing and travsgressions i humble sorrow, vet with assured
hope that genuine repentance will lead to inercy and pardon, and
to recognize the sublime truth, announcea in the Holy Scriptures
and proven by all history, that those nations only are blessed
whose God ig the Lord;

And. insomuch a5 we know thst by His divine law nations,
like individuals, are subjected to punishments and chastisements
in this world, may we not justly fear that the awful calamity of
civil war which now desvlates the land may be but a punishment
inflicted upon us for our presumptuous sins, to the needful end of
our national reformation as8 a whole people? We have been the
recipients of the choicest bounties of Heaven; we have been pre-
-erved these many vears in peace and prosperity; we have grown
in numbers. wealth. and power as no other nation has ever grown.
But we have forgotten Cod. We aave forgotten the gracious
hand which preserved us in peace and multiplied and enriched
and strengthened us, and we have vainly imagined, in the deceit-
fulness of our hearts, that all these blessings were produced by
some supericr wisdom and virtue of our own. Iutoxicated with
unbroken success, we have hecome too self-sufficient to feel the
necessit v of 1edeeming and preserving grace, too proud to pray to
the God that made us.

It behoover ug, then, to humble ourselves before the offended
Power, to confess our national sins, and to pray for elemency and
forgiveness.

Now, therefore, in compliance with the requust, and fully - on-
curring in the views of the Senate, I do by this my proclamation
designate and set apart Thursday. the 30th day of April, 1863, as
a day of national humiliation, fasting, and vrayer. And I do
bereby request ali the prople tc abstain on that day from their
ordinary secular pursuita, and- to unite at their several places of
public worship and thei. respective homes in keeping the day
holy to the Lord and devoted to the humble discharge of the
religious duties proper to that solemr occasion.

All this being done in sincerity and truth, let us then rest
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humb'y in the hope authorized by the Divine teachings that the
united cry of the nation will be heard on high and answered with
blessings no less .han the pardon of our natiopal sins and the
restoration of our now divided and sutfering country to its former
happy condition of unity snd peace.

In witness whereof I have hercunto set my aand and caused
the seal of the United States to he affixed.

Done at the city of Washington, this 30th day of March, A.D
1863.

ABRAHAM LimNncows.”

Bench and Bar

JUPICIAL APPOINTMENTS.

Daniel MeNeil. of the Town of Invei ness, in the Province of
Nova Reotia. KO0 to be Judge of the County Court, District
Number Six. comprising the Counties of Inverness:, Antigomsh
and Guy<borough. in the =aid Frovince. vice His Honour Judge
MeGilliviay., deceased «Sept. 17..

James MeXNairn Hallo of the Town of Hailevbury. in the
Provinee of Ontario, Barrister-at-I.aw: to be a Junior Judge of the
District Court of the Provisional Judieial District of Algoma, in
the «aid Provinee of Ontario (Oct. 4.

Evan Hamilton McLean, of the Town of Bowmanviile, in the
Province of Ontarie, FEsquire. Barrister-ac-law, to be .Junior
Judge of the County Court of the County of Renfrew, in the said
Provinee. {Qet. 13.:

E.J. Hearn, of the City of Toronto, K.(', to be Junior Judge
of the County Court of the County of Waterloo.

F.N. Tewis, Barrister-zt-law, to be junior Judge of the County
Court of the County of Huron.

APPOINTMENTS TO (JFFICE.

Gilbert White Ganong, of St. Stephen, in the Province of
New Brunswick, to be Lieutenant-Governor in and over the
Provinee of New Brunswick aforesaid, vice Hon. Josiah Wood.

Hugh Guthrie, of the City of Guelph, in the Province of
Ontario, K.('., to be Solicitor -General of Canada.




