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As has been our custom, we publish only one number of
the JourNaL monthly during vacation.

As a matter of record merely, we note that Sir Oliver
Mowat, who has been Attorney-General of Ontario a quarter
of a century, has become Minister of Justice of the Dominion
°f Canada; the position he occupied with so much credit to

gimSelf and benefit to the Province of Ontario being now
lled by Hon. A. S. Hardy.

o In these days of political excitement, elections and re-
unts, the judgment of his Honor Judge McDougall in the
reazt Y.ork case, which we publish in another place, will be
voa'; with interest. His thought is that the intention of the
sider should as far as possible be given effect to, anq he con-
i ers there is sufficient authority to warrant him in dlsregard-
g the directions as to marking the cross in the disk prov1ded
¥ the form of ballot given in the recent Act. His Honor

goli?ge Deacon takes the contrary view. Both have those who
a Ow them. The general impression seems to have been
8ainst the view now expressed by the learned Judge of the

jlf(;l nty Court of York; but experience has shown that }1is
is Cgme.nts are awkward things to butt up agai.nst, One thing
al erta.mly very apparent, and that is that this new form f)f

ot is a failure. We doubt not some better system will

S0on he develop ed.

udThe recent meeting in Toronto of the Board of County
ges of the Province of Ontario brings to mind the fact
3t these officials are the only class of public servants whose
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salaries have not only never been increased, but, on the ,Co.n—
trary, have been decreased. The anomalous position of judici
matters in the Province of Quebec is the reason why the County
Judges of Ontario, who are in name of inferior rank, put
whose duties are quite as responsible as, and who do mu®
more work than the so-called judges of the Superiof Court ©
Quebec, are so badly paid. As Judges are paid by the Dominio%
there is 1o use, in view of the state of affairs in Quebe® 2
appealing to the Dominion ; but it would be quite competent
for the Ontario Government to make a small atppl’OPfiatiorl out
of their surplus, at least to pay the expenses of the attendanc®
of the County Judges when they come to Toronto, not 0
their own pleasure or profit, but to meet together to discus®
matters affecting the due administration of justice. We trust
that this matter, being brought to the attention of the
Attorr.ley-General, will result in provision being made t0
what is really a simple act of justice in the premises.

UNIFORMITY OF LAW IN THE DOMINION.

Thirty years have nearly elapsed since the confederati®”
of the provinces came into effect, and yet nothing has eV
bee.ax? attempted in the way of carrying out section 94 of the
Bntl.sh North America Act. That section empowers th‘;
Parliament of Canada to make provision for the uniformity ?
all or any of the laws relative to property and civil right$ 2
Ontario, Nova Scotia and New Brunswick, and of the proc”
dure of all or any of the courts in those three provinces’
any such law is not to take effect in any province unless 37
until adopted as a law by the Legislature thereof.

Uniformity of law throughout the Dominion is n
much to be desired, and it is strange that no effort has beee
ma@.e to attain even that modicum of uniformity which thr
Br1t1§h North America Act aims at. Since its passag® Ot-eh
Provinces and territories have come into the Dominion wis®

. ecC
might well be embraced in any scheme of uniformity- v

unfortunately seems to present a somewhat insu'Perable &

2 thing
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Culty in the way of its ever being included in any such

Scheme, owing to the fact of the present law of that province
being 5o widely different in many respects from that Qf .the
Other provinces. But even if the attempt at estabhsh%ng
Uniformity of law were confined to the English-speaking
Provinces, it would be of great benefit. It would do a great
deal towards establishing a feeling of unity between the
Various members of the Dominion, which is so much to be
esired. If our people found the same laws prevailing and
8Overning their civil rights and property in all parts of jche
Ominjon, other than Quebec, it might be they would realize,
What it is hard to do now, that they are in truth citizens of
€ same country, no matter in what province they live. A
Temoval from one province to another would then involvc? no
“hange in the system of law to which they would be subject.
But though the benefit to the public would be great, the
adv"intagES the profession would reap would be even greater.
lawyer would be able to practice his profession in all the
nglish-speaking parts of the Dominion ; his rem?val from
°Te province to another would not involve the learning a new
SYstem of law. If his talents lay in the direction of legal
iterature, he would have a larger audience to address. At
Present, although Ontario is the most populous and wealthiest
Province of the Dominion, yet its legal literature is very
Meagre, and as for that of the other English-speaking pro-
Vinees, it amounts to little or nothing. An uniformity of law
Would soon create a legal literature of which we might have
reason to be prou d.

It would be unwise to attempt too much at once, but why
ould not an effort be made to secure uniformity of proce-
UTe€? That alone would be an immense boon; and if‘ it

“houlg prove successful, it might lead to other subjects being
dealt wig,,
of In most of the English speaking provinces the pri(lilclpies
Qodthe Judicature Act have been adopted; why shoul no a;
© be passed on the lines adapted to all of these p?ovm?es
€ Provinces are not unnaturally tenacious of their legisla-
Ve Tights; but the adoption of a well-considered code of
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ught

civil procedure, prepared by the Parliament of Can'aqfe’goe.g
not to be considered as any sacrifice of any real privi right t0
might possibly, however, involve the sacrifice of the > xd as
tinker it annually, which most lawyers would not i‘fed we
any real loss. Should such a scheme ever be rea le w’oul
might reasonably expect that changes in the Prof:edur 4 with
thereafter only be made after careful consideration, an pene-
a tolerably reasonable assurance that they would PYO‘;i be 1€
ficial. They would hardly be made in one session

ealed in the next. at-
’ This is a subject which would well repay t.he Car:iltllllt in
tention of some enlightened statesman, and might T

. of the
conferring a lasting benefit on a very large portion
Dominion.

COVENANTS ON MORTGAGES.

894
In mortgages made previous to the 1st day of Jul?c;rlpz)"
the holder may pursue his remedy on the covenant withi?
ment of the principal money and interest at any time arose
the space of twenty years after the cause of act101;87 ch.
but not afterwards.  This was under R.S.Q-, ! ith, e
60, sec. 1, ss. 1, the portion of which dealing Yvh m
question was, before the amendment of 1893 (of whic tion€
hereafter), as follows :—« The actions hereinafter men spect”
shall be commenced within and not after the tin.les I“;pona
ively hereinafter mentioned, that is to say: (¢) Actions

s€
e catt
bond or other specialty, within twenty years atter t

of such actions arose.”

oré

iCt'f
In 1893, the legislature amended this section b.y Séxxr\iftliin
ch. 17, evidently with the intention of limiting the time cove
which the person entitled could bring an action_on ang ubject
nant contained in a mortgage to ten years, and it 1S theﬁective’
of this inquiry to see how far this amendment i$ © ac
where it is defective, and how far the legislature has
plished its apparent object. 5)
By the amendment, 56 Vict.,, ch. 17, Clau_se ( upo
Was amended so as to read as follows: * (b)) Actions

co”

abov®
a
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—

ontained

b
ond, or other specialty, except upon the covenants ¢
further

::n: mortgage,"’ and the said sub-section 1 Wwas
an nded by adding the following clause: (%) Actions upon
aft};rcovenant contained in any indenture of mortgage, made
ca the first day of July, 1894, within ten years after the
use of such actions arose.”
. 88;3}’ Sec. 8 of <.:h. 60 of the Revised Statutes of Ontarif),
Wity 1t is provided that In case an a}cknowledgment in
a persg’ S{gned by the pr?nmpal party or his agent, is m?de by
oF in on liable upon an indenture, specialty or recognizance,
paymcase an acknowl.edgrr%ent is made by such person by part
intereelzt’ or part sat%sfactmn, on ac.count of any Brincipal or
Perso nS dl{e on such m.denture, SPe01alty or recognizance, fche
unpaiq entitled may bring an action for the. mf)ney remaining
after o and so acknowledged to be' flue, within twenty years
part ;“.Ch ac}(nowledgment by writing, or part payment, of
na.tlsfactmn, as aforesaid; . . .7
amt;lr‘ltcllls sec. 8 was in .foljce at the time of the passing of the
the 53 men-t, and is St‘:lll in force, not having been amended at
¢ Willntl)e tlmt.a as or since tpe above amendment to section I.
ledgm e n.otlced- t.hat s.ectlon 8 says: “' In case an acknovif-
agent ent in writing 51gne(.1 by the prln‘cipal party or his
or l'ec,o 18 I.nade b}’r a person liable upon an indenture, specialty
ang Whg_nlzance, which clearly covers the case of a mortgage,
ich at the time of its passing it was intended to do.
o thseich 8 provides that the acknow'ledgment required may be
Prinei rst, an ackl.mwledgment in writing, signed by the
ma delk))al party or his agent, or second, an acknowle@gment
aQCOunty such person 'by part 'payment or part satisf:ftctmn, on
SPecialt of any pr1.nc1pa1 or interest due on such indenture,
Yy or recognizance.
Ina(;l;hf effec'? of either of such acknowledgements being
Persons, tO' give the V\'IOI'dS of tl'le section itself, that j‘ tche
Wnpaiq entitled may bring an action for the mf)ney remaining
after and so acknowledged to bg due, within twenty years
part S‘a‘t‘fh aclfnowledgment, by writing, or part payment, or
isfaction, as aforesaid.”

Acknowledgment under sec. 8 would only appear to apply
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ney
nt of mq .
to and affect such covenants as are for the paym::t under it 15
and no other, as the effect of an ackno.wledgn:;ing an actio?
only to give “the person entitled the right to

to be
: ledged

for the money remaining unpaid and so acknowledg

due,” etc.

1893

t of
Therefore it would seem that the amendmen 1 the

. rtal
(56 Vict., ch. 17) would be effective only to limit O;r(;uon suc
remedy of the holder of the mortgage to. ten ye ffected DY
covenants therein as are not within section 8 Otr aother than
an acknowledgment under it, that is, covenan Stg however
those for the Payment of money. As to COVenani;f, the most
for the payment of money, which in a mortgage ¢ would seet
essential and the one most likely to be acted upon, i be effectiv®
in view of sec. 8, that the amendment would Oniyd ments, 25
so long as there were neither of such acknowl-eatﬁe but $°
are required by sec. 8, made by the person Ui ¢ ir; writing
S00n as the person liable made an acknowledgment on accou?
signed by himself or his agent, or made a paymen son entitle
of the principal or interest due thereunder, the pe:ion for the
would immediately have a right to bring an ac

. : ithin twenty ¥
money remaining unpaid at any time within
thereafter,

The intent of the 1
for b

ears

.. the time
egislature was clearly to 11mlft glw priv
ringing action on the covenant for payment Ocovenants’
cipal money and interest, as well as of the Otherlikely to 8°
and it is hard to say how far the Courts woult-i be iho amend
in impliedly excepting this case from sec. 8 -smce Jikely tO
ment. However that may be, the question is nO; July, 1894
raised until at least ten years from the 1st day. © re were
have elapsed, and it would be wise if the legislatu

remove all doubt on the question before then.

IS
F. RoyDEN MORR
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ENGLISH CASES.

EDITORIAL REVIEW OF CURRENT ENGL
DECISIONS.

ISH

(Registered in accordance with the Copyright Act.)

B

UlLi‘XgQEZTSATE—REsrmc-rwx COVENANTS—SALE SCHEME OF PART OF ESTATE
CENCE—INJUNCTION.

enf(f;”g/lt V. .Sz'?;zmomz’s, (1896) 1 Ch. 653,
buildis restrictive .covenants by the purc
185 S% §§tate, which 'hgd been ‘put up for sale by auction in
busil’less ject to conditions wl}1ch prohibited any trade or
Valge of on any lot, and required that on certain lots the
Pair of a §1ngle house. should not be less than £600, and of a
semi.detached villas should not be less than £90O. A,

thro

of tllllgh whom the plaintiff Knight claimed, purchased one

e lots and covenanted with the vendor in the terms of
without the pre-

t
v}ilsu?:ditions’. but ggaliﬁed by the words “
or ass; ‘;nsfnt in writing .of the vendor, his heirs, appointees
2 hoy i 8. In 1881, Krflght acquired part of this lot and built
the Jog n :%lccordanf:e with the conditions. In 1853 some of
ekl 8:Vhlc‘h' remamﬂed unsold at the auction were bought by
ivideq tff.nhps, subject to the same conditions. They sub-
om subs eir purch'a.se into numerous small lots and sold
ject to conditions which required each purchaser to

COve
hant to keep up the residential character of the estate,

and b .
ased in the main on the original conditions, but modi-
roviding that no trade

fi

Slfgult; bthis extent that instead of P

Carrieg e carrl'ed on, they providc?d that no trade should be

offensivon which should be ‘noisy, noxious, dangerous 0T
e to the neighborhood, or to the owners Of occupiers

of
or ley of the land, or in anywise injurious to the same land
from ]}; part thereof.” The plaintiff Williams bought a lot
and bu'lickle & Philips with notice of the original restrictions,
‘ efendl t a house of more than the covenanted value. T'he
of thé ant. S_ubsequently acquired other two lots, with notice
requir'e:l’ngmal restrictions and also subject to the covenant
by Buckle & Philips. On these two lots the defend-

was an action to
hasers of part of a
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illas, togethe’
ant planned to erect a pair of semi-detached ;‘;fz 605 He
worth £900, but each by itself of less value t d a building
built one of them, and at the rear thereof or eclte ndry. The
in which he proceeded to carry on a pubh? aiant both as
plaintiffs claimed that he had violated the LO(; ent cOntended
to the building and as to the trade. The d,ef,en :1 enforce the
that the plaintiff Knight was not in a position c;ant he ha
original restrictive covenant, because the Coveentioned, but
given was not absolute, but modified as aboveﬁtl the effect ©
Romer, J,, held that the modification h?d.no venant, af
debarring him from enforcing the restrictive Cfothe laundry’
that he was entitled to restrain the carrying on o idered ther®
but as regarded the value of the building, he cons ently bon?
had been no breach, as the defendant had appaft a reason”
fide erected one of the intended buildings, and tha sed.
able time for the erection of the other had not -elapi)urchase
he considered that the plaintiff Williams, ha..v.ln.g‘ was not e’
under the modified conditions of Buckle & Phlhpb’t pe said 0
titled to object to the laundry, because it co,uld' n(t)he meaning
be either noxious, dangerous or offensive within ¢ there h?
of those conditions. The defendant Clai“}eq‘ thaov enants ’_"9
been acquiescence in a breach of the restrictive Cnly cases 1
to trade, but inasmuch as it appeared that the o were case®
which trade had been carried on on the estate, as not
where the trade had been carried on secretly of 13(:1 e, it W85
attract attention, and without the plaintiffs’ knowledg

' : e.
held that they afforded no evidence of acquiescenc

¥
n BEHAL
PRACTICE—CrLass SUIT~PLMNTIFP SUING

ON O
IN REPRESENTATIVE Airtllw 224)-
—(ONT.
OF ALL CREDITORS~—TITLR OF ACTION—ORD. I1I., R. 4—(O

h. 628!
In Re Tottenham, T ottenham v. Tottenham, 0896) ';i(S:tr:’:ltio.rl
Was an action on behalf of all creditors for the adn:n the ¥ 1
of a deceased person’s estate. The indorsement half © !
did not show that the Plaintiff was suing on be tement
creditors, nor did the title of the action in the §tathe state”
claim, but there was an allegation to that effect in

. €
ear 11
ment of claim. North, J., held that it ought to aff ehalf of
title of the action that the plaintiff was suing
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_— I L
all creditors, and he directed the proceedings to be amended
acCOrdingly,

Ras JUDICATA— EsSTOPPEL—PATENT—ACTION FOR INFRINGEMENT—SECOND ACTION

FOR INFRINGEMENT.

In Shoe Machinery Co. v. Cutlan, (1896) 1 Ch. 667, the
Plaintiff claimed to restrain the defendants from infringllng
the plaintiff's patent. There had been a previous action
between the same parties for infringement, in which the
Validity of the patent had been contested and in which it was
Upheld, but no injunction or damages had been awarded on
the ground that there was nosevidence of infringement, and
the judgment did not contain any declaration as to tl?e
Validity of the patent, but certified that its validity came 111
Question, and awarded costs on that issue in favor of the
Plaintiff. In the present action the defendants again disputed
the validity of the patent, but on different grounds to those
al.leged in the former action, and which they alleged they l?ad

Iscovered since that action. Romer, J., held that the question
of the validity of the patent was res judicata. He says at
Page 670, «It is not necessary in considering the question of
wes judiCata, that there should be an €xpress finding in
"terms, if, when you look at the judgment and examine the
Issues rajsed before the Court, you see that the point came to

® decided as a separate issue for decision, and was decided
®tween the parties. It wasnotnecessary, in my opinion, there-

OTe, that there should be—though I agree that it might have

€en better if there had been—in the judgment in the case a
Separate declaration stating the validity of the patent: 2

eclaration which clearly the Court had jurisdiction to put in
¢ judgment if it thought fit,” and he held that the defend-

30ts were not entitled to have the question of validity retried.

Pr _
ACTICE—ConsenT JUDGMENT—MISTAKE IN GIVING CONSENT TO JUDGMENT

SETTING ASIDE CONSENT JUDGMENT—JURISDICTION.

I dinsworth v. Wilding, (1896) 1 Ch. 673, the defendant
Ved to set aside a judgment granted upon consent, on the
8roung that the consent was given by a mistake, and under a

Mo
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The
held

misapprehension as to the true effect of the judgment.
judgment had been passed and entered, and Romer, Js
that he had no jurisdiction to set the judgment aside, %n
that the defendant could only obtain that relief by bringi®é
an action for the purpose.

_ v OFI
CoMPANY WINDING-UP—OFFICIAL RECEIVERS AND LIQUIDATORS, LIABILIY

FOR COSTS—MISFEASANCE sUMMONS— WINDING-UP ACT (53 & 54 VICT+ “
8. 10—~(R.S.C,, c. 129, 5. 83).

_ Inre Powell, (1896) 1 Ch. 681, an official receiver and
liquidator of a company being wound up, had issued 2 S
mons against certain directors and auditors of the compa®y
to_compel them to account for £48,000 in respect o auegel
misfeasances, and the present application was made on bebs

of some of the persons attacked, to compel the liquidate* to
give security for the costs of the proceedings. Rome? ;
refus<?d the application, but in doing so stated that in &%

the liquidator should fajl in his proceedings, he might 1
personally ordered to pay costs, and in considering wheth®
or not the liquidator ought to’be personally ordered t0 pai
costf’ regard should be had to the fact that he had Opposed a

application for security for costs, and that the Court had 1:?:
fused to order security on the ’ground that there world

Jurisdiction to order him to pay them personally.
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DIARY FOR JULY.

y. Long Vacation, Ontario, begins.

1 :‘ngnesday «...Dominion Da
g S"day ........ Quebec founded 1604.
8 unday...... " Fifth Sunday after Trinity. Battle of Chippewa, 1814
Monday ...... Heirs and Devisee Commissioners sit, Ontario.
7 ;uesday ...... Col. Simcoe, Lieut.-Gov., 1792.
12 F}{ursday. .....1lmportation of slaves into Canada prohibited, 1793
I S"day ........ Christopher Columbus born, 1447.
12 Saturda.y ...... Battle of Black Rock, 1812.
15 v\;lnday ...... ..Sixth Sunday after Trinity.
o S ednesday ....Manitoba entered Confederation, 1870.
unday........ Seventh Sunday after Trinity. Quebec capitulated to the
20 M British, 1629.
onday ...... British Columbia entered Confederation, 1871.
W. B. Richards,

22 Wednesday ....W. H. Draper, gth C. J. of Q.B., 1863;
3rd C.J. of C.P., 1863.

:2 %:h.ursday ...... Union of Upper and Lower Canada, 1840.
26 S"lday ........ Battle of Lundy’'s Lane. 1814.
29 V\}mday ........ Eighth Sunday after Trinity
ednesday ....Wm. Osgoode, 15t C.J. of U.C., 1792. First Atlantic cable
laid, 1866.
_— ' -

REPORTS AND NOTES OF CASES
___ REPORTS AND TROES &% =777

Dominion of Canada.

—

SUPREME COURT.
[May 18.
COWAN 7. ALLEN.
devise over—Contingencies — « Dying
Annuity—Election by widow— Devo-
22—Conditions in restraint of
d 48 Ontario Judicature Act—

Ontario,]

M”\.C"mt’ uction of — Execulory
;U”.}w“t fssue”—% Revert "—Dower—
7:"0”_ of Estates Act, 49 Vict. (P.) ch.

arriage— Added parties—Orders 46 an
~Practice—R.S.0.(1887) ¢h. 109, sec. 30.

A CA:}:’Stator divided his real estate among his three sons, the portion 9f

rotl;,er € eld?St son, being charged with the payment of $1,000 to each of his

that « Si;and its proportion of the widow’s dower. The will also prOYlded
she Shasn ould any of my three sons die without lawful issut?,and leave a widow,
& rem }.'a"e the sum of fifty dollars per annum out of his estate so long as
fother ains unmarried, and the balance of the estate shall revert to his
estato,.s lw‘th. the said fifty dollars on her marriage.” A. C. died after the

He}dea",mg a widow but no issue. ' ‘

the Jage o o8 the judgment of the Court of Appeal, that the gift over in
eath ofmem'm?d clause was intended by. the testator to take efft
testato the devisee without issue at any time, and not in the hfetxrpe of the
ronly; that it was no fit ground for departing from this prima facie

t
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nditions W'
meaning of the terms of the gift that very b‘fff‘ensoz‘s‘ dC(l)oe imposed "
imposed upon the devisee ; and that no such conditions W ms of $1,000 eac
the devise to A. C. by this construction, as the two Suhole fee, and if pal
charged in favor of his brothers were charged upon the w

10
ment

. force repay

by him his personal representatives on his death could en

his estate.

the lands
e; that
he \\'i"!

f

Held also, that the widow of A. C. was entitled to dowel;_ (::ts Zstat
devised to him, nothwithstanding the defeasible character 0 her by t
she was also entitled to the annuity of $50 per annum g]}:;enwas therefore 7°
it not being inconsistent with her right to dower, a_“d S ‘:vi dowhood was n‘:n
put to her election ; that the limitation of the annuity to he could not clﬂ't
invalid as being in undue restraint of marriage ; and that s of Estates AV
a distributive share of the devised lands under the Devolution : the
which applies only to descent of inheritable lands. f his brothers 1% t

The mortgagee of the reversionary interest of one ol s office a5 3 par g
lands devised to A. C. was improperly added in the Master's time to the P*°
to an administration action, and could take objection at at;y directions ; 5 .
ceeding either by way of appeal from the report or on furt erAct which refer
was not limited to the time mentioned in Order 48, Ont. Jud. Act
only to a motion to discharge or vary the decree.

Appeal allowed with costs,

Moss, Q.C., and Hall, for appellants.

Skepley, Q.C., and Simpson,

Riddell, Q.C., for responden

Quebec.]

for respondent, Allen.
t, Jeanne Cowan.

[May 2"
DUFRESNE v, GUEVREMONT. . salable amlﬂ‘”j
Appeal from Court of Review—Appeal to Privy Co"”“l—Ap;; S.Q. art 237
—Addition of intevest—C.C.P, arts( 1115, 1178, 1178,8—4"
3¢5 Viet. (D.) c. 25, sec. 3, 5-5. 3—54 Viet. (2.) ¢- 48. L to the SuPre™”
Under 54-55 Vict. (D.) ch, 25, sec. 3, s.s. 3 there is no appt':ah would 10t P
Court of Canada from a decision of the Court of Review whic
appealable as of right to the Privy Council.
In determining the ri

. f the
in cases decided in the Court of Review where the judgment ©
Court has been affi

h for
en's ise
rmed and no appeal lies to the Court of g:eamount in &
Lower Canada, the provisions of art. 2311 R.S.Q. (making

they
‘here
vered, W t
pute depend on the amount demanded and not on that reC(‘; gente lite 1€ ple
are different), will not permit the addition of interest pe ala
original de

the ap
mand in order to raise the amount in controversy to
amount, d.
llowe R
Stanton v. The Home Insurance Co., 2 Legal News, 3‘2’;;””, 16 8:C
Allan v. Pratte, 1 3 App. Cas. 780, and Monette v.
387, referred to.

Appeal quashed without costs,
Ouimet, Q.C., and £ mard, for motion.
Fleming, Q.C., and Germain, contra.

il

.., Counc!

Privy jot

ght of either party to an appeal to the Super'®

Ben¢
in
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Nova Scotia.]
Will__ 1)y FRAS.ER v. FRASER. 3

Codii:'zu to two sons—Devise over of one’s shayre—Condition—Contexé—
“in t“;etestator devised property equ.ally to
issue.» ;_Ve.nt of the death of my said son,
an eq’ual 1S 'nterest .Shou.ld go to the. other.
not ¢ ll.iteres,‘t with his brothers in the property,

mplied with, and the devise to him became of no effect.
the cﬁ’;lf,l re.versing the decision of tht‘t Supreme Court of No\{a Scotia, tl}&t
that the tl did not affect 'the cons‘tructlon to be put on the devise in the will;
the one hWo'sons named in the will took the propetrty as tenants in common,
condition aving an absolute, and the other ?1 conditional estate ; apd that .the
time of thmeam the death of T. G. at any time, and not merely during the life-
e testator.

Appeal allowed with costs.

Mellish, for the appellant.

Borden, Q.C., for the respondent.

his two sons, with a provision that
T. G., unmarried or without leaving

By a codicil a third son was given
on a condition which was

N
ew Brunswick.] [May 18.

Regysy NEw BRUNSWICK ' RalLwAy Co. v. KELLY.
\?’vla?‘/-f—keg‘islered deed—Priority over earlier unregistered comveyance
olice—Suil to postpone.

In 1868 N. conveyed a parcel of land to a railway company who did not

tegi

Elz:;their deed. In 1872 he made a deed in favor of K., of land which
Was bropa")' clamed was comprised in their 'conveyance, and a suit in equity
regiSterel:]ght praying for a decree postponing t.he later deed, Whl.Ch was
Veyance t, to tl.lat of the company. To prove notice to K. of the earlier con-
n°Wlecf w0 witnesses swore that in conversation with them K. had admitted

Helge that the company.o‘wned the lar{d. ‘
G3N.g ,RaFﬁrmmg the d'ec15|0n of the Supreme Court of New Brunswick
Notice tl; ep. 110), that it was necessary for .the c?mpany to prove actual
eed fra:l,: would have made' the conduct of K. in .ta]'cmg and registering her
With the dulent ; that the w1.tness.es as to the admissions were not connect'ed
Notice . Pl‘OPerty,' and their ev.ldence _would not prove even constructive

; and that giving them entire credit their evidence was not sufficient.

2}"’_‘531 dismissed with costs.
P air, Att'y-Gen. N.B., for the appellants.
#gsley, for the respondent.

P .
Mnce Edwarq Island]

[May 18.
Ships and s OWEN 7. OUTERBRIDGE. .
 cepto shzéﬁzng—Clmr!ered ship— Perishable good.r—.S/tz;ﬁ) disabled by ex-
able zz‘;fff/é" 7'.ranslup.ment—0bltgatwﬂ to ‘tranship—Repairs—Reason-

If a o amtr——ﬂaz.lee. .
v°yage t}f artered ship be dlsabled‘ by excepted peril
orwar(’i the owner does not necessarily lose the benefit o
e goods by other means to the place of destination,

s from completing the
f his contract, but may
and earn the freight.
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and if
tchy or

The option to tranship must be exercised within a reasonable timé
repairs are decided upon they must be effected with reasonable despa
otherwise the owner of the cargo becomes entitled to his goods.

Quare. 1s the ship owner obliged to tranship ?

If the goods are such as would perish before repairs could be
ship owner should either tranship or deliver them up or sell if the ¢

does not object, and his duty is the same if a portion of the carg%
from the rest, is perishable.

made, the
argo ownef
sevt:l‘able

- hout
14 witho®
And if in such a case the goods are SO the shiP

the consent of their owner, the latter is entitled to recover from

. them
owner the amount they would have been worth to him if he had ,-ecelt“': dbreach
either at the port of shipment or at their destination at the time of t
of duty.

Appeal dismissed with costs.
Davies, Q.C., for appellant,
Peters, Q,C., Atty-Gen. P.E.L, for respondent.
18
North West Territories.] e
DINNER v. HUMBERSTONE. Moﬂl’l’”ly
Conststutional law—Municipal corporation— Powers of leg islaturs” and 14

—l:f‘€”55~sz1tways and ferries— Navigable streams—By-1aws Da
lutions—Inter-municipal ferry— Tolls—Disturbance of licensée =0y got
—North-west Tervitories Act, R.S.C., ch. 50, secs. I3 and 2¢4—B-"

_N.
(1867), sec. 92, s-5. 8, 10 and 16—Rev, Ord. N.W.T. (1888), c#- #
Ter. Ord. No. 7 of 1891-92, sec. 4. °

. . wer 0
The Legislative Assembly of the North-west Territories has PO

legislate upon the subject of ferries within its territorial j“"sdlcno:éers'
?uthority of the “ North-west Territories Act,” R.S.C., ch. 50 and the urisdic”
in-Council passed under the provisions of the said Act respecting the J rs O
tion of the Legislative Assembly as to municipal institutions and mat‘e,.op"rly
local and private nature within the North-west Territories, and _Can pe
delegate such power to a municipality incorporated by special ordménc t' ereby
Semble, that such powers may also result from the authonty l,ritofia
granted in respect to the issuing of licenses for raising revenues for t¢
or municipal purposes. sectio”
The Municipality of the Town of Edmonton has under the fourth al of
of its charter of incorporation (N. W. Ter. Ord. No. 7 of '891.—92), 0 ated
The Ferries Ordinance (Rev. Ord. N. W. Ter., ch. 28), which is mcorf")
with the town charter, power to grant licens::s of exclusive rights ‘
across the Saskatchewan river, a navigabfe stream within the cip
Territories, having a terminal point upon the boundary of the mur!
and may exercise such powers, prescribe the limits of the ferry a0 ve
folls thereon, subject to the conditions imposed upon the Lieutenant-GOto
in-Council by The Ferries Ordinance, by -the issuing of 2 licens® nher 8%
effect, and without the necessity of passing a by-law in the same ™% The

might have been done by the Lieutenant-Governor-in-Council un
Ferries Ordinance.
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them'ls::liappellants and other defendants formed a club or partnership f:al!ing
°5tablishies The Edmonton Ferry Company, for the purpose of b.ullflm.g,
the licens:g am.i operating a f('zr{'y v'mhm the. limits assigned to the plaintiff in
ACross (he to hu'n by th? mumcnpahtyhgrantu:ng him exclusive rights to ferry
a member "lfVer in questlox?, t}}e condx'flons being that any person could become
share of s o hthe'club t?y signing th.e list of m'embershlp and taking at least one
receiveq ixi therein, which share eymtled the.SIgner to Iootfckets that were to be
expended payment of ferry service accordmg toa prescribed tariff, and when
Y it 100 n<iould .be renewed by a_nother subscription for a second share, getting
Numbey ofor[f tickets to be u.sed in the same mannet, and so on ad infinitum, the
Supplied ¢}, shares that ‘mlght‘thus be taken being unlimited. The club
ated their ‘:_lr ferryfnan with a 1.1st of met.nb'ership, and (?stablished and oper-
plaintiﬂ’s lic:rrydw1th9ut any license, w1th1'n a shf)rt dl.staan: of one of the
sive tights, nsed ferries, thereby, as he claimed, disturbing him 1n his exclu-
v mi];f:» that the establishment 9:‘ the defendant’

the Plain:;; an'd others undt'zr t'helr club regulations, was
ages Sustal' s rights under his license, and that he was entit

A lne('i by reason of such infringement.

AEPEal dismissed with costs.

- mour, Q.C., for the appellants.

aylor, Q.C., for the respondent.

s ferry and the use thereof
an infringement of
led to recover dam-

N
Orth West Territories.] ' : [May 18.
Reas p,, JELLETT 2. WILKIE.
bl 1::_’" ty Act— Registration—Ezxecution— Unvregistered transfers—Equit-
ights—Sales under executon—R.S.C. ch. 50-51 Vicl. (D.) ch. 20.

,I:::':hsmndmg the. provisions of sec. 94 of t.he Terri.tories Real Property
the r:f;ded by 51 V.xct. (D.),.ch. 20, an execution credltor' can only affeq.or
Wwhich 3ﬁ'ecza e?ta!.te of his debtor subject to the charges, liens and equities

Purchy ed it in the hands of the execution debtor.
Nder ynre sers holding lands subJeFt to the Territories Real Property A.ct
gistered transfers, are entitled to be protected in their title as equit-

€ Owners and chargees.
tration sfprovisic.:ms in th'e Territories '
Ority of tiflxecuuons.agamst l:jmds do not give the
Tom intem: over prior unregn'sterefl.transferees,
HI selq ediate sales and dlsp.os!tlons by ‘the execu
Nder the Athe purchaser by priority of registration o
ct take priority over previous unregistered transfers.
TZS;:I dismissed with costs.
o 7, Q.C., for the appellants.
% Q.C., and Chrysler, Q.C., for the respondents.

Act
sel]

Real Property Act respecting the regis-
execution creditor any superi-
but merely protect the lands
tion debtor, though, if the
f the sheriff's deed would



478 Canada Law Journal. _—

[

[May &
Exchequer Court] Moss v. THE QUEEN. . __Cro'wnfl)‘t.i‘
Constitutional law—Navigable waters— Title to .mt'{ n .bed o(f/_ger—- Obstrwmﬂ
cation of public lands by—Presumption of dedication— )
o navigation—Public nuisance— Balance of convemerffe.' the Crows mn
The title to the soil in the beds of naviga\ble‘ﬁ"ers e “:, v. Smsz‘ﬂﬁ"”
right of the provinces, not in right of the Dominion. Dizo e
23 U.C.C.P. 235, discussed. ic,and 3 F.
} The propzrst:y of the Crown may be dedicatec'i to the P;’g:‘ct’ such an in
sumption of dedication will arise from facts sufficient to wa
ference in the case of a subject. . row
Under 23 Vict,, ch. 2, sJec. 35 (P.C.), power was given :; tt::airs in
pose of and grant water lots in rivers and other navigable

. oW
. ied with it the P
Canada, and under it the power to grant the soil carried
dedicate it to the public use.

n to dis-
Uppe*
er 10

. fhi-
. ears 15 su
The user of a bridge over a navigable river for thirty-five ¥
cient to raise a presumption of dedication. . ated the bed of @
If a province before Confederation had so dedicate t object t0 it as o
gable river for the purposes of a bridge, that it ‘could no minion 0n asst!
obstruction to navigation, the Crown as representing the Do

the
. ce Of
. N : maintenan

ng control of the navigation, was bound to permit the

bridge.

pavi®

dt
. I P the groun
An obstruction to navigation cannot be JUSt‘nﬁed onnience t causes:
public benefit to be derived from it outweighs the inconve

tion ¢
i the obstl’uc
is a public nuisance, though of very great public benefit, and
the slightest possible degree.

Appeal dismissed with costs.
Robinson, Q.C., for appellant.
Leitck, Q.C., for respondent.

Province of Ontario.

HIGH COURT OF JUSTICE. .
_ [(apet
DivisioNaL COURT.] :

BAvIN v. BavIN.  comdudt ne
Alimony—Cruelty—Condonation of —Subsequent Tm“ tment PY : y
The condonation by a wife of acts of cruelty and 111-t1;:?ming ali gnb;
husband, which would justify her leaving her husband and cd is remove
is conditional on the non-recurrence of such misconduct, an
subsequent ill-treatment and threats after such condonation.
Legal cruelty considered and defined.
Decision of MEREDITH, J., reversed.
W. H. Douglas, for the plaintiff,
Warrene, for the defendant.

110
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B
ovp, C] [February 7.

. CLARKE 7. REID.
a ' ,
ndlord and tenant—Assignment for creditors— Landlord— Preferential lien

~—58 Vict., ch. 26, sec. 3, $-5. 4, 5-
tEndSUnder 58 Vict., ch. 26, sec. 3, s-S. 4, 5 the preferential lien for ren
threq not only to a year’s rent prior to the assignment for creditors, bu
and ; months’ rent thereafter whether the assignee retains possession or not ;
for sun ;ase the assignee elects to retain possession, the landlord’s lien extends
p ¢h further time after the three months as the assignee may so retain

0Ssession,
j‘l/;-f- Clarte, for the plaintiff.
- D. Fraser, for the defendant.

t ex-
t to

B
¥ C] [March 18.
" YoUuNG v. ERIE & HURON RAILWAY COMPANY.
a”danqu»Requzkz'tes Jor—Rule 1172— Damages—Railways—S53 Vict., ch.
28, sec. 2 (D. )
damih:rpre‘requisitgs to be observedl to ol?tain a prgrogative writ of man-
Name]y e:(,t essential where there is a ylg‘ht .of action for a mandamus,
the fulﬁ’lmw ere under Rule 1112 the‘ plaintiff is persona‘]ly interested in
sion of er.1t of a duty of a quast public charaf:ter, as in this case the omis-
The T(illlway company to properly fence t‘helr tracks. o
hjuries ¢ amages under sec. 29 of 53 Vict, ch. 28 gD.), are limited to
amages «'fused to a}nlmals l?y the company’s trains or engines ; and, therefore,
are noy incurred in watching cattle by reason of the bad state of the fences,
u €coverable.
Ara"e"a Q.C. (of London), for the plaintiff.
- W. Anglin, for the defendants.

ARM
OUR, C.J.] [May zo.

SEYFANG 7. MANN.
Chose in action—Assignment of—Set off.

B . . .
claimsy an agreement for the dissolution of a firm, it was provided that all
and demands, notes, bills and book accounts belonging to said firm

Ove . >
thereog,]e"“oﬂed, were to be collected by the plaintiffs, who are the owners

defey, d under the chose in action Act, of a debt due by
deby t:nt to the plaintiffs ; and in an action by the plaintiffs to recover said
"Ca’ch e defendants could set off a claim for damages arising by reason of a
T},Of the agreement under which the debt arose.
l‘eferrede t((i)":fe““flkze between the Imperial and Ontario
B. ¢y, o
7 HC" onyn and E. P. Betts, for the plaintiff.
* Hellmuth and E. H. Ivey, for the defendants.

Held, 3 valiq assignment,

Chose in Action Acts



480 Canada Law Jowrnal. _—
T [June 9
ON, J.
reneusom . MCFADYEN v. MCFADYEN.

. aion 10
. e A Jicalio
Will—Construction— Devise of land not owned by plamlgf~ 772
land owned by plaintiff.

ing
: follow!

i : in manner

A testator devised “all his real and personal estate

south
that is to say : I give and bequeath to my son Hector All;fllinttl:e north ﬁft};
acres of lot 21,” etc.  “| give and bequeath to my son Laug. - nd 10 o
acres of lot 21,” etc. The will contained no residuary devis e
gift of land. nt

0
i his death up
The testator resided for many years and at the time of

his
er
i itance un
east half of Lot 21 (100 acres), which he owned by lf‘“}}e{;t i e
father’s will. But he had no inheritance in the west ha fothe east half of
Held, that Hector Allen took the south 25 acres O
lot, and Laughlin the north 25 acres of the east half.
Semble, they took as tenants in common.
Casey Wood, for the plaintiff,
C. Bethune, for the adult defendant.
A. T. Boyd, for the infants, 1.
—_ [Juné
MEREDITH, ].]
RE BEATTY & FINLAYSON. i
. incurréd.
Free grant lands— Execution against— When debl ¢ d befor® the
incurre is
An execution against lands on a judgment for a deb;‘ ::CR.S. 0., ch. z;;he
issue of a patent under the Free Grants and Homesteads er:ty years rom
no charge against the lands even after the expiry of the tw
date of the location of the lands.
H. E. Stone, for the vendors.
John D. Spence, for the purchaser.
15
PR [June
FALCONBRIDGE, ].] 2
DER.
THE TRUSTS CORPORATION OF ONTARIO 7. RI c. 7
22, sec- [+
Chose in action—Parol assignment of—R.S.0., ch. 122, - Cntcs
. tario sec
Notwithstanding that in the revision of 1887, the On

. Lch 125,
in respect to the assignability of choses in action provides (R.So.r(\)tr’act shall ?ﬂ
7), that every debt and chose in action “ arising out Of. c on of 1877 sa nd
assignable by any form of writing,” etc., whereas in the revist w every ¢ tfof m
the original statute, 35 Vict., ch. 12, sec. 1, the words were Jaw by 2% hatt
chose in action arising out of contract shall be assignable at ot any MO °; g i
of writing,” etc., it is not necessary under the former e'“acm.‘?ng . and M
it was under the latter, that an assignment should be in writing

; ‘ : inding.
this case a parol assignment of book debts was valid and bin

F. A. Anglin, for the plaintiff,

Urquhart, for the defendant.
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ELECTION CASES.

IN RE EasT YORK ELECTION.

Ballot papers—Mode of marking—58-59 Vict., ch. 13, sec. 4.
Held, that sec. 46 of the Dominion Elections Act, as amended by 58-59 Vict.,

ch, . PN
123' ;}eb 4. is directory and not mandatory.

Mining hat all ballots in which the elector has made his cross in the division con-

is no g the name of the candidate he votes for are good ballots, although the cross
U1 the circular disk.

3. Other irregular modes of marking ballots considered.
[ToronTO, July 3, 1896—McDOUGALL, Co.].

eral E:“S was a recount of'b;?llots cast in the Riding of East York at the Gen-
Cou eC‘thn for the Dominion on June z3rd, held before the Judge of the
nty Court of the County of York.
McCarthy, Q.C., and Lobb, for W. F. Maclean.
W. F. B. Johnston, Q.C., and Parker, for Frankland.
The facts fully appear in the judgment of
McDoucaLL, Co.J.—In this election the total number of ballots

7,8 . s .
in 59- Qf this number the validity of nearly 4 per cent., viz,, 295,

question, and 1 have reserved that number of ballots for consideration
From this total of 7,859 must be de-

cast was
is called

aft .
dut:r hearing the argument of counsel.
'ted ballots about which there is no dispute. These consist of 6 properly

::g::,ted l_))' deputy returning officers, 7 rr?arked for both .candidates, 21 a(%mit-
Candi;pmled’ and g blank ballots found in the boxes, with no mark for either

ate, and 3 ballots rejected by me during the recount on 1st July.
er:hls reduces the total number of ballots cast to be considered to 7,813.
Franklwere 7,51.8 of these about which there is no dispute, and of wthh Mr.
ba“msa_nd received 3,803 and Mr. Maclean, 3,715. Of the 295 disputed
ac]e’ if allowed at all, 101 are claimed for Mr. Frankland'and 194 for M.r.
the di:'n'; 274_ ballots are marked for ‘the candld?.te by p'lacmg the cross in
CandidISl?n with the candidates’ name, instead of in the circle opposite such
coume:llte s name. All of.these ballots were good ballots and would have been
section, under the law as it stood before the amendment of 1895, for.the old
Within tﬁé e’fp.rgssly said ‘ that the voter could place 'the cross opposnte to or
or. The division containing the name of the candidate he desxfed to vote
a clays e amendment of 1895 repealed that clause and ef)acted in l}eu t.hereof
Space oe tha.t states that the voter sha'll place the cross in the white circular
tention iposlte the name of the candidate he desires to'vote for. ' The c.on-
avin efore me by Mr. McCarthy for Mr. Maclean is that' this section,
L. Jg},regard to the whole statute, shou.ld be construed as directory only.
Mandag nston, on the contrary, urges that it can only properly be cox:nstrl.led as
em ory. One construction will validate 274 votes, the other will dxscgrd
t(al]ti<;na nd, as a consequence, disfranchise that number of electors whose in-
ballots tol"Ote for the several candidates can be clearly gathf:red fro_m the
Voters Obl“-C.tEd to. It was pointed out by counsel th.at the instructions to
is al1‘3011‘tamed in schedule M. to the Act continues to inform Fhe voter tpat
Ot is properly marked if the cross is placed in the division containing
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acal’ds

the name of the candidate. These instructions set out in printed pl In

were p.laced outside each polling booth for the information of the electors
amending section 46, the Legislature neglected to amend the instructions att
same time.
direcljo(:‘;’ot:-p;n t}ée question whether sec. 46 should be loo%ced upor
bearing directlan atory, l.ﬁnd two decisions in the Ontario E'lecnon her.
They are b th{iupop the_ issue and these cases are in conflict with e.ach Od i
1874y and ° eClSlons' 'n cases tried under the Elections Act as it sto© on
as it,then Zerl;cases arising from the elections held in that year. The.sfcn w0
the right Ofocl)1 read that the elector should place his cross in the divisi© ate
Chiefgjust' the name of the candidate he proposed to vote for. The sty
Hodgins ;:cle Wilson (then Mr. Justice Wilson) in the North Vietoria &
namf in hi ection Cases, p. 680, held that placing the cross to the left o'nion
the A,c o is opinion, would not vitiate the ballot. He said : «[ am of op! e
right of thnot to be read as a_declaration that if the cross be not put to(now
56) as not ; nimf" the ballot should be void.” He also refers to sec: 55 in
A a:it c;nzmg the deputy returning officer to reject a ballot markf) ing
was di ch-:to e held, therefore, that the then clause as to the manner Qf v s
i r¥ 1:)‘nl)', and tha‘t a substantial compliance with its provmlorISO ne
Chief jus:tic is Nort/f Victoria case went to appeal, and the judgment ;
judgment 0‘; “\,,as sustained. In the Monk case, however, in the sameé yeah
Election Cas ice-Chancellor Blake holds precisely the contrary "
cross was 1: S,dp. 730). That learned Judge determined that the mome b
was void .pi ce hat any point that was not to the right of the namet edatof)"
Shortl a;t ; (;: er words, he was of opinion that the clause was ma? e
cla ¢ 1 er these decisions the Legislature altered the law a.nd pas e
f use allowing the cross to be placed anywhere in the division with the na 3
(‘;e t'}:; e((l:andldate' tf’ be voted for. Woodward v. Sarsons, L.R.,, 10 C.Py 73 ;
m:“]da‘(::lat al similar clause in the English Act was directory pnly f"“n (hat
the clamgi n this case the Judges were influenced by the conslderatloe art
of the Actllrg‘ question occurred in the schedule, which schedule was M2¢/ The
Court decli y ;ec. 28, but was under the heading “ Directions t0 Voters- pise
voters 'unle:;eth to pass a contruction on the Act which would disfra?
such voter had oy were absolutely compelled to do so, or ont the grou?
In our ownms)t strictly complied with the letter of the law. s
it was held th upreme Court, in the case of Jenkins v. Breckes 75 " 4o puty
retoraine of at another clause of the Elections Act enacting that the < sue 3
by him ge forcer. s?xall place his initials on the back of each ballot pape’ ' the
neglect of the ;giwmg the satpe to the elector, was directory only, an ot paPe
was not f; ¢ deputy returning officer to place his initials on such ba
L?rda;l’ and th,at the ballots without the initials should be counte™ stBted
in Potter ill)nsﬁel‘d s rule as to whether a statute is mandatory Of not a: i g
dil’ectéd t:bewdarns 'on Statutes (P- 224), depends upon whether t . the
essence of th li)_ne is ott the.essence of the thing required. b acC (0%
%0 25 o indi et ing required is the marking of the ballot secretly Wit ] The
position of icate with c!ean:ness which candidate the elector votes 1oF 0 ™
of the cross as indicating the elector’s choice of 2 candidate 1®

that
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e. Under the same
It has been held in
e pencil be provided, is
he statute that a pencil

:1‘;1(51 not of the essence of the thing requi}'ed to be fion
SEvert:lthe mark is directed to be mad'e v.vnth a pencil.
a suﬁ? cases that.to make the cross with ink, thf)ugh th
. cient compliance with the express declaration of t
1S to be used.
feel ;g the point raised in this recount was foreclosed by agthf)r‘ity, 1 s}}ogld
Shomdnj'tramed to follow such authority, thoggh my own 1nF11\r1dual op}n}on
2 sim| iffer th.erefrom, but her‘? I find authprntxfs of equa? welg:ht determining
he o {ir_quesnon under an earlier statut.e, m‘ direct Fonﬂnct' with each other.
porte({)gnon expresse‘d n the .‘/Vorﬂz Victoria case is, I think, l?owever,.sup—
Brec, y the reasoning in the judgment of the Supre.m(‘e Court in _/e;‘zkms v.
to makn upon ar.10ther section of the Act (45). The omission of the Legislature
With the the various sections and scl'{edules of the Elections Act harmonizé
afforg e amer.](.iment of 1895, by altgrlng- the langua.ge of each, seems t'o me Fo
carry (c’)ln addltlo.nal ground for a hbe.ral construction of the Act, whxc}? 'wﬂl
therefy ut the spirit 'rather than the strict letter of the law. I am f’f opinion,
re, that reading sec. 56, schedule M, and the other provisions of the

Omninj ) :
Conmlmon Elections Act, that sec. 46 of that Act, as it how stands, must be
strued as being directory only, and that all ballots in which the elector has
didate he votes

orde his cross in the division containing the name of the can
are good ballots and should be counted.
This decision adds 94 votes to Mr.

M
onzc.lean, Then I add votes with double cr
e in the division, 5 to Mr. Frankland and 7 to Mr. Maclean.

tl()n
S make the score as follows :—

Frankland and 180 votes to Mr.
osses, one being in the circle and
These addi-

Frankland’s vote.eeeceese. ...
MACIEAN’S VOLE seeserrerneserusnnnnessrnansnsnesnaes

WO'I;};ere are left on'ly the votes that are specially cl:allenged, nine in number.
rank] these are claimed fo.r Franklalild and seven for Maclean. 1 2'1“(.)\V Mr.
of X mand l?oth of those 'c]atmed by him. Inone of these the cross is in form
the cp ade in th'e blank circle, and objected to because the top and bottom of
cross mSS have‘ ll.nes.drawn over an'd unde.r them. The second ballot l.1as a
for N, Elivrlked in ink {nstead of pencil. This I alsq allow. As to those claimed
ball()t(') aC_lean,l dxsa}low two where the cross 15 ma.de on the back of the
Was no pposite to the circle. I allow three bal.lots objected to l.)ecause there
allots t endor:?ed on them the deputy }‘(’:turr}lng officer’s initials.  These
alloy are admittedly valid under the decision 1n ]en,f'z'ns v. Brecken. I also
N Ma ballot where, in addition to making the cross in the circle opposite to
v F aclean’s name, the elector has run his pencil through the addition under
CrOS?nkland’s name. I alsoallow anqther ballot. In this the voter has ma'de
a large ;n the shape of a figure resembling a 2. The figure 2 “.zas made 'wixth
0op at the bottom, the lines intersecting, and thereby in my opinion

ap .
Proachmg closely the form of a cross.

formln view of the many decisions allowing ballots w
made by lines intersecting each other, I do not

here the cross is in varied
see how the transverse
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starly
: ross than a
lines shown on the figure 2 drawn by the elector is any less a €

: d cross.
which, in Woodwardyv. Sarsons, was held equivalent to algog :nd five 10 Mr.
These further allowances of two ballots to Mr. Frankland,

be:
ecount t0
Maclean made the total vote in East York as found by me on the r

Frankland .........coooviiieiiniiieeiieeneeceons 3,90‘;

Maclean ......oeevvrunnen.nn, eseereererataneresnasaions 3,90

Drovince of Mova Scotia.
SUPREI\;I—-E—COURT.

[May 18-
EN BANC.]

WHITFORD w. ZINC. / provis jons
Inati ; ; ‘cation O,
Cross examination on afidavits. Notice required— Applicalt

ol oUS
Ise, frivo
of Or. xxxvi, r. 28— Counter-claim cannot be struck out as false,

and vexatious.

unter
H . . ce and co
Plaintiff having moved to strike out defendant’s defen

it in I'CPIY‘
claim as false frivolous and vexatious, defendant produced an 315533;;1 Jeave t0
Counsel for plaintift, in presence of defendant’s counsel, as eranted and
cross-examine the defendant upon this affidavit. Leave was gmination.
special day fixed on which defendant should appear for crOSS-ex? ndant of the
order was taken out, nor was any notice served upon .the defe ear for cr055
time and place for the cross-examination. Defendant did not ap::iking out h1$
examination and his affidavit was rejected, and an order made il
defence and counter-claim. From this order defendant appeale . having
Held, that notice in writing of the cross-examination not
served upon defendant hiseaffidavit was improperly rejected. r 21, made
2. That the provisions of Or, xxxvi, r. 28, are by Or. .xxxv" w.cll as thos€
applicable to all affidavits, viz., those made before or after trial, as
made to be used in evidence at the trial. . nd canno
3. That a counter-claim is in the nature of a cross action &
struck out as false, frivolous and vexatious.
J. A. McLean, Q.C., in support.
Wade, Q.C., contra.

been

t be

[May 18
EN Banc]

IN RE HiLL. - doe's warrd™
Proceedings against tenants—County Court Act, 188y, sec. 63-—/ 4%
Jor possession—No appeal.
H. obtained from the Count
Premises under ch. g, sec. 62 of
Notice of appeal was given
for leave to enter the appeal.

. uentl
Held, 1. That this proceeding was not “an action,” and conseq
Was no right of appeal.

ion O
ession
y Court Judge a warrant for poss c
g o 1885, ig Court in pan
and a motion was made to this

y there
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4 of the County Court Act must
retation clause of
eadings, practice,
ly to the County

—_—

receii; 'tI;]hat the word “action” in sec. 64 of
the Judic:tj:mf\ meaning as that prescrlbfed. in the interp
formg and : fit, otherwise sec. 26'prov1dmg that the pl
Courts canp ocedure, etc., of the Judicature Act shall app

y not be given effect to.
Othes;n::at this is a mere proceeding,
ner as may be prescribed by Rules of Court, and is not a

was not commenced by writ or in such
n action.

En B N
ANC ] [May 18.

WEATHERBE . WHITNEY.

b Discontinuance—Appeal after notice of discontinuance served.
in the gengdants mOVed. at.Cl?arpbers to set aside the service of a writ served
Missing ﬂ;e out .Of the jurisdiction. 'An order dated Jan. 15th was made dis-
and seryeq motion, costs to be costs in the cause. On Jan. 27th plaintiff filed
from the Orda notice of discontinuance. . On Feb. 3rd defendant appealed
action was ater of Jan. 15th. Plalr'ltlff moved to quash .the appeal because the
tendeq that t} an end when the notice of appeal was given. Defendant con-
is appeal | he order of Jan. 15th was wrong, and if permitted to prosecute
ers, and the WOl{ld .Succeed and be a.wardt?d t.he costs of. the motion at Cham-
Yight tq red:lt plamt.]ﬁ' could not by discontinuing the action defraud him of the

Helg thess against an erroneous order. ' . .
appeal sh’ at plaintiff was at liberty so to discontinue the action,
ould be quashed with costs.

and that the

EN g
A
Ne) [May 18.

Congs City OF HALIFAX v. JONES, ET AL.
Iructs, .
. Cction of statule—License fee—A gency—Local habitation of steamship
Ompanies.
U .
.S }:0" a special case the question ar
oing thﬁ’ 1883, ch. 28, ss. 23 and 24,
usiness in the city of Halifax sha

Cstate
assesseodwned by said company, in the s
,and shall in addition thereto pay the annual license fee of $100.’

ele
POratr:;a;:SGare agel?tS_Of the Mississippi arfd Dominion Steamship Co., incor-
ny compan reat.Brltam. Sectlon'24 provides t'hat the agent or manager of
onally i; y which has not been incorporated in Nova Scotia shall be per-
able for the license fee.
usines: ]ens set?tia] question was whether the defendants, who carry on 2 regular
asSessed th ‘ fe city, and pay taxes for 'their offices, etc., should be further
an thy, O: ee of $100 as agents of thlS‘ company who had no office other
gents o the agents, and whose business was carried on solely by the

el part of their business.

THERBEd’J by GraHAM, TOWNSHEND, MEAGHER
alifay ’a o dlssgntnng, that the steamship company did
» and their agents, the defendants, were liable for

ose as to the proper construction of
which provide that “every company
1l be assessed in respect to the real
ame way as the other ratepayers ar¢

N

and HENRY, JJ., WEA-
business in the city of
the license fee. The
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ho
. ts, W

. . sh its agent>,
company is always present and transacting business throug

. be sa!
) is cannot
receive the freight money and sell passenger tickets, and th

5

. se fees,
ears’ licen

be the agents’ business. Judgment for $500, amount of five y

and costs.

MaeCoy, Q.C., for plaintiff.
MacDonald and Jones, for defendants.

[May 18
En BaNnc.]

QUEEN v. TOWNSEND AND WHITING. et of omission
. g Ef
Trial for assault—Indictment without Sforeman's initial . f
of words “ true bill"—Indictment not properly prefer 'e officer & :
. . eac int
Defendants were tried at Kentville for an assault 03 }11 and three poi®
resisting arrest: were convicted but sentence suspen heich were
reserved by trial Judge for consideration of full Court, W s of any mem
I. That indictment was returned without the initials
Grand Jury opposite to the names of the witnesses.

. “ bill,
2. That indictment was not indorsed with words “true bilh
signed by foreman.

nd for

per of

s put merely

trué
return 2
3. That Judge of his own motion directed Grand Jury to

ry
. inquiry, contr?
bill against T. as well as against W., who had a preliminary inquiry;
provisions of Code, sec. 641.

i3]
aND, JJ
TowNsH te
Held, by GraHAMm, E.J., WEATHERBE, HENRY, ar:%i signature oPPf)S-:)n
MEAGHER, ]., dissenting, that failure of the foreman to affix atutory prov‘sl
name of sworn witness did not vitiate the indictment, as S

was merely directory. MEAGHER annf%
Held, by GRAHAM, E.J., WEATHERBE and HENRY, J»J" eed not D€ ¢
TOWNSHEND, J]J., dissenting, that the words “true bill” D e
dorsed, as signature of foreman can mean nothing else. ceferred DY ;er
Held by the Court, that as indictment was neither P but only un
direction of Attorney-General nor by the order of the Court,

uashed-
the eye of the Court, the conviction as against T. only must be 4
Mellssh, for the Crown.

Roscoe, Q.C., for the accused.

[May 18-
EN BaNC.]

) LAUTZ v. MORSE. . morlgdft
Bills of Sale Act—Afidavit of bona fides accompanyink was the 5herlo
Plaintiff was mortgagee of personal property, and defendant the validity 10

who seized property under execution, and the contest was as mnt was 81V ’ m

affidavit of bona fides accompanying the mortgage. Instrume to secure on

Secure to mortgagee payment of a debt of $50, anfi a.l'szl rsements 4 §

against the liability with respect to two accommodation " Z 4, 5 a0

notes of $160 and $100. An attempt to comply with secth“d one @ hall

Bills of Sales Act was made by the use of one instrument aze afﬁdaV' 5

Section 4 requires that with respect to future indebtedness t i

tits
. . . . . H rsemen

be in a certain form, while with respect to securing an indo

in another form.
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e

dge, who upheld the instrument, it
HENRY, JJ., and GRAHAM, E.J.,
avit did not satisfy the provisions of
and that they were two separate
t them. Appeal

was Ohn appeal from the County Court Ju
o eld by TOWNSHEND, MEAGHER,
the STHERBE, J., dissenting, that the affid
transaectt}ons of the Bills of Sales Act,
ctions requiring two separate affidavits to suppor
allowed with costs. P "
.2_/- Ritchie, Q.C., for plaintiff.
oscoe, Q.C., for defendant.

En
Banc,] [May 18.

¢ Ross #. BLAKE.
erts, .
orari— Powers of County Court jua’ee—Pm/zz'bition——/i{z'sappre}zemz’on of
Legislature.

COst:‘ft: trial before a J.P., judgment was given for plaintiff for $15 debt and
of defendo appeal was taken and judgment is still outstanding. At instance
WEit of cea’f‘ a general .order of. Cou.nty Court Judge for District No. 5, and
into Counlt‘tlorarl were 1s.sued directing the J.P. to return the original papers
Motion v y Court. Notice of motion to quash the judgment was given, and
jurisdicti:S made before County Court Judge. "I‘he plaintiff challenged the
adj‘)urnedn of the Court, but the Judge determined to hear the motion and
ibition v to the 24th March. On March 21st a motion for a writ of pro-
Heuas made bef.'ore the fu.ll ‘C‘ourt.

Sec; ' that the writ of prohibition should be allowed.
Renera)] . 26 e.md 38 of the Courllty Court Act (1889) does not give power
pro"idesyttl:) bf‘lr'lg up cases of certiorari. Sec..64, c. 28, Acts of 1895, N.S., which
into the ¢ at “in all actions whether originating in the County Court or })rought
does nog t‘])‘mty Court by way of appeal or certiorari, an appea! shall lie, etc.,"’
misap IEreby confer power on County.CT)Urt to issue writ of certiorarl
of may; prehension of the legislature as to existing law would not have the effect
ing that the law which the legislature had erroneously assumed to be.

En
BaNc] [May 18.

QUEEN 7. WELLS.
must be drawn up.

Writ of certiorari—C onviction
llowing a writ of certiorari.

%Ep eal fliom an order made at Chambers a
Viction ";monon was made on anlafﬁdavit, which stated that a minute of con-
er proncfl not the conviction ltsetlf .had bgen served upon defendant. No

Heldo was offered of the conviction having been drawn up or served.
TowNgg by MACDONALD, C.J, MEAGHER, HENRY, WEATHERBE and
ules lBlgNl), JJ., that under Order 3t .of the Crown Rules (English Crown
the’ti 6, Order 36), no order for a wnt of certiorari can be granted unless
me of making the application a copy of the conviction is produced in

OUIt,  Crurtinrar: . o

& Certiorari will not lie to remove a mere minute of conviction.

Viction NRy, J. It should have been shown either that the copy of the con-
have been in existence, was

proper, assuming such conviction to
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the
that

.. rawn up,
refused by the magistrate, or. if the conviction was not d

magistrate refused to make it

Appeal allowed with costs, and motion for writ refused.
Mclnnes, for Crown,

Cahan, for defendants,

Province of Mew BWrunswick.

SUPREME COURT.
— [June 1
EN BANC.]

EX PARTE EMMERSON.

4
; btors A¢
The appointment of arbitrators under The Absconding De

not be made ex parte.

The Carleton Count
Col. Stat. N.B,, sec. 1 3,
The arbitrator having ma
grant the same on severa

must

chap- 44
y Court judge appointed an arbitrator ‘;I‘e(:;:i credito”
on an ex parte application Of an a certiorar! to
de his award the trustees applied for a ointmen-t 0
1 grounds, one of which was that the 3:’epapplicat10“'
arbitrators under chap. 44, sec. 13, can not be made on an ex par

Held, that the certiorari should go on this ground.

Slipp, in support of the application.
Jordan, Q.C., contra.

— [June 1°
EN BANC/]

e HAM.
ROBERTSON v. SCHOOL TRusTEES OF DUR

’ conswiting

School law—Dismissal of teacher— Two trustees cannot act wﬂ:l;)::,'ll incre a{i
the thivd—The dismissal must be a corporate act— The Coz; on and leav? *
the verdict where the amount i solely a matter of calculals
reserved to move.

The plaintiff was em
Law of N. B. (ch. 6o, Co
tinue in force,
school year,

1
the Scho®.
ployed by the trustees of Durham ur.‘::trwas to Co:o
l. Stat.) in January, 1892. The cont: school year
according to the provisions of clause fpur, from school corpo™®
unless notice in writing was given by either theﬁrst six mo? In
tion or the teacher three monthg prior to the expiration of the Jause four: e
of the contract, or the time to which it was continu?d by ¢ aopose to 81
November, 1392, the trustees held a meeting at which it was pr efused t0 sif d
the teacher a notice of dismissal, but two of the three trustees ;er was serve
the notice and the matter dropped. A few days after the teac

che
he tea
with a notice of dismissal signed by two of the trusteei'he trustees Whe
attempted to teach the ensuing term, but was prevented by

ct.
: ’ was f contrd®™ ;-
signed the notice. He then sued the district for breacg :ves them 2 CritY
school law of N. B. makes the trustees a corporation, and ¥ « autho
Porate name.

)
The Interpretation Act (Col. Stat., ch. ”8)1)?:); m
to three or more persons jointly empowered to act shall ef}ater rerm—
them to act.” A verdict was entered for the plaintiff. In Eas

ajority 0
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—_— A s of

Cu . )
rrey, Q.C., moved to enter a verdict for defendants pursuant to leave

reg

er‘;’;: rfslthe ground that two trustees had power to act.
cons an Gregory, Q.C., contra, argued that the three trustees must be
Notice of da.‘" 'that the board of trustees must make a corporate act of the

Mo 1smissal.
Inott}],(;n refused and verdict for the plaintiff sustained.
Mo”i;ame case pursuant to leave 'reserved,
Can moved to increase the verdict.
Verdig; .Q.C‘, contra. )
ence os tmcreased, the amount ’bemg merely a
an the oo o damages uncontradicted, and the jury
idence warranted.

matter of calculation, the

evid
finding an amount less

DProvince of manitoba.

QUEEN'S BENCH.

—

T
AVLor, C.J [June 3.

McMILLAN v. PORTAGE LA PRAIRIE.
T Municipal law ——By-law—-Hig/tway——O&Iz:gation lo repair.
€ plaintiff brought this action against the defendants to recover dam-
aimed, by defendants’ neglect to

ages
erf:liﬁt}:E 1055'0f a horse, caused, as he cl
Culyeyy wﬁ way in re.pair. It was tried by a jt.xry, who found that the rQad and
efendant:: the accident occurred were not in a proper state of repair ; that
ould hay new that they were out of repair for. such a length of time as
Orse resu]e enabled them to repair ; that .the accident al‘ld‘the death of Fhe
contrib, ted from t_heir being out of repair, and that plam.tlﬂ" was not guilty
PPeajeq altory n_eghgence' A verdict was entered for plaintiff. Defendants
ich pla'nd- relied as a defence to the action upon a by-law passed by them,
Sec, 593 0‘;‘“5 contended was ultra vires. By 58-59 Vict., c'h. 32, sec. 14
addeq “Fthe Municipal Act was amended, and the following parag'raph
feshing or r.eglllating and prohibiting the passage of traction engines,
ti ges 4 mac"{‘nes or other heavy vehicles or machines over hxgh.way.s and
t Prov; pon highways, and for providing a penalty in case of the violation of
2 by-law sions of such by-law.” Under this enactment the defendants passed
¢ at n’o the f?l'st clause of which relied on as a defence, was as follows :
sS or be traction engine, steam engine, threshing machine or water tank s}wall
Yays with; transported over any of the highways or bridges upon any high-
®hgine mm ﬂ_le municipality, except at the sole risk of the owner of sqch
of ay ’res;,ch‘ne, or water tank.’ It was in connection with the transportation
is L ing n}aChine that the accident in question occurred.
tfence, ;’rdSh’P: in delivering judgment, held that the by-la?w was not a
Conferreq bt was rather a refusal by the municipality to exercise the power
y the Act, than a bona fide exercise of it. The by-1aw neither
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ar to be
regulates nor prohibits the passage of machines, anc.l woulfi af:\l(’; ¢ sec. 618(1'(:
n attempt to escape the liability to keep highways in repair 3 o s0, and b€ :
the Municipal Act, and the consequences of neglecting to
missed the appeal with costs,
Anderson, for plaintiff,
James, for defendants.

Province of British Columbia.

SUPREME COURT.

— [une >
DRAKE, ].]

COCHRANE 7. JONES. ”
Small Debts Act—Power to commit for contembs

. g jstraté
This was an application for a rule nisi to prohibit the mag

er c€
to ansW

the Small Debts Court from committing defendant for refusal

questions.

in

sitting

. 3nd
.o dictions
urlSdlc ral
Held, that prohibition can only be granted for 'excess o';tling or gene
that the magistrate was quite within his powers in comm

unsatisfactory answers given by defendant.

[Iune 9
BoLE, Local Judge.]

ET
RD INL
IN RE APPEAL OF NEW WESTMINSTER AND BURRA

TELEPHONE COMPANY. s
Right of municipal corporation to tax telephone Wi ;,:
Held, that telephone wires, whether carried above or underne
the highway are liable to be taxed by the city of Vancouver.
A switch-board is not a fixture and therefore not liable to

th the 50“ Of

pe taxed-

- [June 9’
BoOLE, Local Judge.]
LYON 2. MARRIOTT.
Specially endorseq writ— Foreign J "dgm”.”' rsed writ eds
On a summons for final judgment on a Specif‘“y . md(r)ncnt recove:l is
affidavit verifying the indorsement which set out a foreign JUdgld n
Held, that the test as to whether summary judgment shot dge " pis
the sufficiency of the material before the Court to satis_fy .thehjuuld staté mtlﬁ;t
is no defence, and suing on a foreign judgment the plaln“_ﬁ s oforce, and ig"
affidavit that the judgment has not been assigned, is still 1 the for®

. . ibed in
the parties before the Court are the same parties describe
judgment,

Williams, for plaintiff,
Senkler, for defendant.
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I
BOLE, Local Judge.] [June 9.
IN RE APPEAL OF VANCOUVER Gas Co.
Held. th Right n'f municipal mrporatio.n fo tax gas pipes. .
occnpatio’nto?tl;he laying and using of gas pipes by the Gas Co. is aibeneﬁaal
nd, and the company can be taxed by the corporation of the

said ¢
City of Vancouver for such property.

PR

Morth-Wlest Territories.
SUPREM——E'CO URT.

—

Exnp
ANc) [June 2.

Crimg, QUEEN 7. BREWSTER.

6;‘;1 .law-Pmctz'ce——N W.T. Act, sec. 67—E Jection by accused 1o be tried

t"l’al] “t{ge and jury—jury disagreeing and accused coming up again for
, right to then change his election—Refusal by judge to dispense with

Jury— o :
ry— Application to trial judge 10 state a case ade while appeal pending

against verdict.
Pf a&ztjgg“ary 7th, 1896, B. was ck.\arged with having stolen cattle of value
jury, 0. ae elected to be tried by 2 judge with the intervention of a
being reme Jury fallefi to agree on a verdict and were discharged, the accused
When he aa“d.ed unnl. Feb. lgtli, 1896. On that date he was again brought up,
jury, ang fplled tO. withdraw his f(.)rmer consent to be tried i)y a judge axid
Withoyt 5 to substitute therefor his consent to be tried by 2 judge sixmmarxly
Tefuseq ar;‘:l‘y,' and requested to be s0 tried. This application the trial Judge
The : tried t.he accused \?/ith the intervention of a jury. .
postPOneéury having brougiit in a verdict of guilty and sentence having bieen
e verdict’ the accused Obtaiixxed leave to move the Court of Appe:il to set aside
sel, approy and for a new trial. Subsequently on ap.plication of prlsoner’s coim-
Questiopg efd of by the Crown Prosecutor, the trial judge reserved the following
L Wl(: law for the opinion of the Court of Appeal :—
ebryar ;‘her.on.the facts stated on the trial bc.aing resumed on the 19th of
app icatiyo,t e trial .Judge was bound to comply with and grant the accused’s
mis'trialn to be tried summarily ; and therefor whether the trial by jury was
to r:g‘q}ivhet'}]er under the circumstances stated the
&, e this case.
er;t‘;‘é (1) That sec. 67 of The
Case o) one duty ona judge to assume
e PrOVie’ but sxmply authorizef.s him,
(2) _;};e of a juryif he thinks fit ; and o o
Power on h'at under sec. 743, S-5- 2 f’f tile Criminal Code, the trial judge had
M, is own motion, or on application 0
Lo aul, Q.C., for the Crown.
ugheed, Q.C., for the prisoner.

trial judge had jurisdiction

North-west Territories Act casts no
the undivided responsibility of trying a

imp,
on an accused s0 consenting, to assume

f either party, to reserve the case.
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=z La

[June 5
EN BANC.]

Legisiative power of N.W.T Assembly—B.N.A. Act, ;8(.5:3_—7“/16 "d”,:”,p
and civil rights Order-in-Council, of 26tk June, vation and "% Re
ération of justice, including the comtz'tutioﬂ: ?’a‘-’“”é hap 36 of the
ance of Territorial courts of civil jurisdiction —
vised Ordinances (Masters and Servants)
Sec. 4 of thesaid o

for ill usage,

master, a Ju
month’

hat
) . enacted * is
rdinance (originally passed.prlf)r t(l) (:f ?iervant bt :nc
non-payment of wages, or improper dismissa ay the st:r"""'l1 vied
stice of the Peace might order such' master “zhpe same to b€ esufﬁ'
§ wages in addition to arrears, together with COSt.s’ d in default © less
by distress and sale of the master’s goods and chattels ; an one month, 4P
cient distress, to be imprisoned for any term not exceeding .
said moneys and costs should be sooner paid. - e of the Peace o
Under this section a conviction was made by a Jusnce:l to quash :slative
imposed a fine and costs, Upon appeal to RICHARDSON, ;f the s
viction, it was urged that the section was ultra vires isonment t0 en
Assembly i—(1st), because it imposed a penalty and l.mp"ovided to 2
it, and (2nd), because in giving the jurisdiction therein P"e was referr®
of the Peace, judicial officers were appointed. The cas
RICHARDSON, J.; to the Court in Banc.

. . ion wa
Held, RouLEay, J. dissenting, that the section

: is
Legislative Assembly. coming within the authority to leg

. ate
leng) 3]
i - ferred t0 et
property and civil rights,” and within. the powers con P
respect to “the administra

LEAU, Jo
tion of justice,” etc. Per ROU
€nactment, and consequently ultra vires.

Conviction confirmed with costs.

Hamilton, Q.C., for appellant,

Secord, Q.C,, for respondent.

. e of
s intra Vvire c
late in resp in

5
[Jure
EN Banc. 1075
] WESTBROOK 7. LIMOGES. 3 L'),-C”d:ﬂ;ul
Priorities of execution creditors—T.R.P. Act, secs. 94 41 dvertisem”
Relief Ordinance—

Writ of f. fa. lands expiring after &
before sale, . leader jssue: n the
Appeal from order of WETMORE, J., made on an mterf;ere place ! 4 by
Executions against the lands of the judgment dcbtol'b Grierson V:; on
Sheriffs hands on_the following dates :—By Westbrook, 1 ySocietY o ;’893'
The M. & N. W. Loan Co, on 7th July, 1893, by the Agrl. ¢ Novembeh f the
23rd August, 1893, and by Lamont and by Limoges on ls'ﬁed copies Sheriﬁ
Under sec. 94 of the Territories Real Property Act, ceYnered by the 189%
execution with memo. of the lands to be charged were dellt‘; Novembe® ° th
to the Registrar in the following order : —Lamont’s on ”t, on or @ tef have
Limoges’ on gth March, 1894 ; Westbrook's and e ot apPEaT ¢ 1d o8
June, 1894. Certified copies of the other executions do no s0

. nds weré
ever been delivered by the Sheriff to the Registrar. The la
5th November, 1894.



Reports and Notes of Cases. 493

—_—

case Zei’iv that sec. 94 of the Territories Real l"roporty Act only means th.aF in
i“terest‘fny dea'lmg with the land by the executlop debtor, the person fthulrlng
copies ofmf;\.hlm would take such interest subject to those executions only
Should 1 V\l') ich h.ad been delivered to the Registrar, and not that the lands

Thaf ound in the ord.er of such delivery.
Meanip i': copy of a \'Nl'lt of execution is not an
given bg of sec. 41 of salq Act, nor is it covered by the definition of that term

Th:tslec 3 (L’.) of said Act.
Shengt 4y l‘amont s execution h?d not expire
he holds 1y sell§ under one writ, such sale is for t

Thatattl the time the lands are advertised for sale. .
creditors inle proceeds of.the sale shopl.d be distributed among the execution
Ordin accordance with the provisions contained in the Creditors’ Relief

ance,
Appeal allowed.
AI/{V:l[lte’ Q.C., for the appellant.
Losg, for the respondent.

“instrument” within the

d at the date of sale ; that where a
he benefit of all executions

Ex
BANC.] [June 5.

Criminas QUEEN ©. THOMPSON.
sec. 6y ILaw——l’radzce——l)e.s:crfplz'on of ' offence iﬂ‘ aum{ —Criminal Code,
Canad g) .and (¢)—Admission of evidence of incriminating answers—
.y a. vidence Act, 1893, sec. 5.
anmherecsrlsoner“ was charged before' WETMORE, J., on t}.le followir?g a.nd
efore Andum :—*“ That he had gommltted perjury on the inquest or inquiry
the North rew J. Rutl.edg.e, Esquire, one of Her l\fIajesty’.s C(?roners in and for
efore the -west Terrltone's, concerning,” etc. 'I’l.]e salq mqlfest‘was held
charge l)efsoroner ar.ld a jury, and on the .prellmmary' investigation of fhe
When mar re a ]ustl.ce of the Peace the prisoner admitted that he hz.id lied
evidence ofn%ha certain statement at th.e cqroner’s: inquest. Upon the t.nal the
admitreq , 4 e prlSpnez’s admls:slons in his tes'tvmony before th.e Justice was
tenceq Ontl; submitted to the jury. The prisoner was convicted and sen-
oth counts.
a:g“ objection that as the inquest W
Builty of not before the coroner alone,
q“eStionsp:;Jury before the tribunal he act.uzillly gave his
L She llaw were r.es.e.rved for tht? decgsxon of the Co
N Should the inquisition offered in cv1den.ce have bee
ucted tu d the. above count have been withdrawn fr.o
ner ando‘ acquit the prisoner, on the ground that the 1n
3 Wh Jury, and n.ot before a corqner, as char.gefl. . . )
pre“miether' the e?nde.nce of the prisoner’s admissions in his testimony on
hdrawn r;ary mves'tlganon of. the c'harge ought to have been struck out or
el from the jury’s cons.nderatlon.
ence w;rm answer to ques’tlon 1, tha
ode,” , ¢ Sut’ﬁ(‘:\ent]y described und'er sec. 611 (3) and (4
nd the evidence properly received.

as held before the coroner and a

as charged, the prisoner was not
evidence, the following

urt en banc :—

n received?

m the jury, or they
quest was before a

Jury,

sty
C()ro

the
Wit
t the circumstances of the alleged
) of “The Criminal
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t should .

. the coun :
In answer to question 2, that for the same reasons ner

: riso
have been withdrawn from the jury, or they instructed to acqglt t}?frizence !
In answer to question 3, that under sec. 5 of The Canada
1893, the evidence should not have been received.
New trial ordered on above count.
Gwillim, for the Crown.
No one contra.
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. law re/a ol
The Bank Act, Canada, with notes and authorities, ;”kangzdiﬂg'“f qﬁesz
Warehouse Receipts, Bills of Lading, Savings . l‘f Notes and Cheneral
e, by J. J. Maclaren, Q.C,, D.C.L., author of Blg S’B E. Walker, G¢
etc., with an introduction on Banking in Canada, by B.

11 cos
he Carswé
Manager of the Canadian Bank of Commerce: Toronto, T
Law Publishers, 1896.

. . at
The financial conditions of this country and our syst t: ]
different from those of dpo!

. Statess

the mother country or the Um;;?an standpo
there is a necessity for a work on this subject froxr'x a Calr:lnglish and A pis
The rules and principles laid down in works on banking by gint

isleadin
can writers are largely inapplicable, and would often prove mi
country.

. re 50
ems of banking ?

th
k Act, W' g
The general divisions of the book are : first, The Ban !

he

) el B he text th€ ©
various provisions ; secondly, cheques of a bank, taking ashlt The W‘“d.lgg
of Exchange Act, 1890 ; thirdly, Savings Bank Act ; fourthly, sect!
up Act ;

. he

and fifthly, Extracts from the Criminal Code, referring x:(s’.t work
most likely to be of use in connection with banking op eratl‘; as among hin
will, doubtless, have a sale amongst banking men quite as largnot come t
profession, especially as many of the matters treated of do .
the general scope of the ordinary practitioner. | to that of m"‘ust

The typographical aspect of the book is scarcely equab t economy m of
others which have been Produced by Canadian publishers ; ud to the val}l es
be observed in these days of hard times. It would have afidehis respect °
the book had the index been more complete, but a defect in t
common that it is hardly fair to call attention to it.

f the
Q.C» %y pon-
A Treatise on the Raslway Law of Canada, by Harry Abbott, M

. jversitys mes
ontreal Bar, Professor of Commercial Law, MCGl]i gnr:; 13 St J2
treal ; C, Theoret, Law Bookseller and Publisher, 1

St., 1896, ways and P
This work of Mr. Abbott’s embraces matters affecting ralLaw o C°r?‘:5s

way law under the following heads : Constitutional Law, the mon Camcnd

ations, Railway Securities, Eminent Domain, Contracts, CO"I’Domiﬂi"fl aec‘

Negligence, Damages, and Master and Servant. The text of tgiengs in co”

Provincial Railway Acts are also given, with forms of procee

tion with the expropriation of land for railway purposes.
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The author does not claim that his work is a complete treatise on railway
faw generally, but rather a useful hand book of the law, applicable to railway
Fompanies in this country, which he trusts may supply, in a practical 313d use-
ul form, a felt want in that direction. Free use has been made of the hngllsh
30d American text writers on railway law. It would be manifestly impossible,
o 3 work of some 680 pages, to refer to the immense mass of authorities to be
ound either in England or the States on this wide-spreading subject. The
aut.hol. apologizes to his brethren in the provinces other than Quebec for. the
OMission of much case law to be found in their reports. This would, if strictly
correct, be a serious detriment to the book, but the apology is, perhaps, only
Partially required, as the cases in the Ontario Reports have been freely qu'oted.

Mr. Abbott has contributed a valuable addition to Canadian legal litera-
tare, whilst the publisher has done his part of the work excellently well.

Biyy of Erc;langg Act, 1890, and amending Acts, with nole and illustrations
rom Canadian, English and American decisions, etc., by J. J. Maclaren,
Q.C, D.C.L., L.L.D., Second Edition; Toronto, The Carswell Co.,

Limited, 1896,
" The first edition having been out of print for nearly three
cond edition being called fory the author has added several new features to
X e.present edition. He states in his preface that the Imperial Act of. 1.882
. 3Ving been adopted by most of the Australasian colonies, a number of decistons
0 their coyrts have been inserted, some of them on points of interest that have
1ot yet arisen elsewhere. This book also includes the two Dominion statutes
?:; 1893 and 1894. The list of cases shows an addition of about 250, most of
M being subsequent in date to the publication of the first edmon.. The
uSeful work will doubtless find a ready sale, both amongst the profession and
USinesg men,
R S

years, and a

th For more than a half-century Littells Living Age has befan republishing
© best ang most important papers, biographies, reviews, stories, VErses and
ZS.kEtches of travel, to be found in the foreign (especially the .Brnt.lsh) maga-
xr?es, Quarterlies and literary weeklies. During this long penofi it has I?een
Prized anq commended for the judgment and taste exhibited in its selections.
Hard]y one of the eminent British authors of the past fifty years can be named
© has not been represented in these pages.
v Its latest issues contain many articles of present interest and permane.n’t,:
ba]ue‘ The following are worthy of special mention : “ Czar and Emperm,'
“y Kar] Blind ; “Slatin Pasha and the Soudan,” by Capt. F. D Lugard ;
atthew Arnold,” by Frederic Harrison ; “ Nature in the Earlier Romar’l,
1S, by Evelyn Martinengo Cesaresco ; *Jean Baptiste and his Language,
Y Howarq Angus Kennedy ; “Stray Thoughts on South Afrxca,"‘]?y Olive
C, Teiner ; A Heroine of the Renaissance,” by Hellen Zimmern ; “ A Win-
S Day in Mid-Forest,” by Fred Whishaw, and “ The Story of an Amateur
e"Olution,” by a johanr;esburg Resident. In fiction, a short story, by Mary
stiti ann, is particularly readable with its mixture of pathos, humor and super-
o0, Published weekly, at $6.00 a year, by Littell & Co., Boston.

t
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Upper Canada in 188
the exercise of its st

: Societ
i ent basis by the Law ociety 18
on 1ts pres he .5

ts by t jate
9, under the provisions of rules Pgsif:dez the l,m‘medlthe
eI atutory powers, It is conducte Society, subject 0 o
supervision of the Legal Education Committee of the Society, urp

: . IsP b
control of the Benchers of the Society in Convocation aSSe}rln lbel;gl educatlo}:’cz
1S to secure as far as possible the possession of a thorough l€g; Prov!
all those who enter y

the n

pon the practice of the legal P"Ofefimzrtlslaho had befsl;-‘f

To this end, with certain exceptions in the cases of stude hool in some ¢ ory

their studies prior to jts establishment, attendance at the Sc made com"u’se i

during two, and in others during three, terms or sessions, lsw The cours b

upon all who desire to be admitted to the practice of the La mmences o7

the School is a three years’ course. The term or session CO in April, w’t:he
fourth Monday in September, and ends on the last Monday £ng on

) : b en he
vacation commencing on the Saturday before Christmas and eDCP> on ¢ ]

Saturday after New Years d

nsuing e
iday and concluding at the end Ofétgteto attenda?‘f p
ciety is ordinarily a condition prec*(!:l rk, befor¢ bfc the
at the Law School. Every Student. st Lors and Articled Clerh o cate of 17
allowed to enter the School, must present to the Principa dal admitted “Iim-
Secretary of the Law Society, showing that he has been ;1 Z or the teures
the books of the Society, and has paid the prescribed eding the lect a
Students, however, residin elsewhere, and desirous of atten in On“‘-”g'mis-
of the School, but not o qualifying themselves to P"acuces without 8% i
allowed, upon payment of the usual ee, to attend the lectureor more t€
sion to the Law Society.  Attendance at the School for one 410
compulsory on all students and clerks not exempt as abovei; are 1€qUITCT 40
hose students and clerks, not being graduates, who &0 ) tend-
attend, or who choose to attend, the first year’s lectures in t r of thelr ats for
S0 at their own option either in the first, second, or third yea ¢ themselve
ance in chambers or service under articles, and may ersﬁntheY atters o lec
the first-year examination at the close of the term in whic he

t
attene the
lectures, and those who are not required to attend and do r;?ctamina 10 S;DCC
tures of that year may present themselves for the first-year ten
close of the school term ;

! heir att®l du-
¢ term in the first, second, or third yeark"sf ;ot being g:lathe
in chambers or service under articles. Students and cler} n, may 2 tel} theif
ates, and having first duly passed the first-year e,"ammatfl;’u;th year © es for
second year's lectures either in the second, third, or ;

v
I themse™ " ve
attendance in'chambers or service under articles, and Prei?é' ; they S 'olx:, t0
the second-year examination at the close of the term in W lecnecof‘d
attended the lectures.

. n e
: They will also be allowed, by abw;::t::n the = upo®
divide their attendance upon the second year's lectures DEtWESD 1o ce
and third or between the third and fourth years, and the";' their atteﬂ'n the
the third vear’s lectures between the fourth and fifth years ?i'visiO“ 2% 1:e two
in_chambers or service under articles, making such a di between ¢ ttenC
opinion of the Principal, is reasonably near to an equal oneres. The 2
years, and paying only one fee for the full year's course of le%tu commence tudent
ance, however, Upon one year’s course of lectures cannot be ed, and 2 she ha#
after the examination of the preceding year has been duly pass ear until
or clerk cannot present himself for the examination of any ¥
completed his attendance on the lectures of that year. itations,
he course during each term embraces lectures, recita
and other oral methods

Cde ' the
n

. - H cou
of instruction, and the holding of moot

.S
dis ussio?
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On Fridays moot courts aré held
spectively. They are presided

Supervisj -
Pervision of the Principal and Lecturers.
he case to be argued, and

or

OVQ:};)eysttll:deIr)“,s of the second and third years re

appoints t:, rincipal or Lecturer, who states t 2

week bef; o students on each side to argue 1% of which notice is given one
ore the day for argument. His decision 1 pronounced at the close of

the ar
gument or at the next moot court. At each lecture and moot court the
ed, and a record thereof kept.

atte
ttﬁga’;fe of students is carefully noted,
‘°mmitteoseh of each term the Principal certifies to the Legal Education
duly atteng tde names of those students who appear by the record to have
uly attended the lectures of that term. No student 1s to be certified as having
aggregate ed the lectures unless he has attended at least five-sixths of the
ures on o nl}llmbelf of lectures, and at least four-fifths of the number of lec-
Wo lectuic subject delivered during the term and pertaining to his year.
onday, —I?S (one hour) daily in each year of the course are delivered on
the q, s, uesday, Wednesday and Thursday. Printed schedules showing
the coX]m“‘“d hours of all the lecturers are distributed among the students at
Course jg $encement of the term. The fee for attendance for each term of the
25, payable in advance to the Sub-Treasurer, who is also the Secre-

ta
Ty of the Law Society.
EXAMINATIONS.

oci

exa,:itgéti‘éHQEr the designation of “The :
uly authop is not held by the Society. The applicant must have passed some
Niversit ized examination, and have been enrolled as a matriculant of some
ree lawy in Ontario, before he can be admitted to the Law Society. The
admissiq €xaminations whlqh every student and clerk must pass after his
Must, eané "’;19, first intermediate, second inteymediate, and final examinations,
0 are w}l;) in the case to be presently mentioned of those students and clerks
the Lay g olly or partly exempt from attendance at the School, be passed at
chool Examinations under the Law School Curriculum hereinafter

Print X
rSQ’ig’e tshe first intermediate examination being passe
fing eXam?COI!d intermediate examination at the close of the second,
hlnatlon at the close of the third year of the School course respect-
€Xaminat; e percentage of marks which must be obtained in order to pass an
marks gg of the Law School is fifty-five per cent. of the aggregate number
ch paper tainable, and twenty-nine Per cent. of the marks obtainable upon
onds Examinations are also held in the week commencing with the
Selves fo ay in September for those who were not entitled to present them-
r the earlier examination, or who, having presented themselves, failed

1

" (t)le or in part.

and wﬁlodﬁnts whose attendance upon Jectures has been allo

Septemb ave failed at the May examinations, may present themselves at the

which ther examinations, either in all the subjects or in those subjects only in

Subjects, failed to obtain fifty-five per cent. of the marks obtainable in suc

ber exar.n' ThPSe entitled, ;md des_iring, to present themselves at the Septem-

Society at‘rl‘atIOns must give notice in writing to the Secretary of the Law

Mtention east two weeks prior to the time of such examinations, of their
to present themselves, stating whether they intend to do s0 in all the

Subje )
t Cts, or in those only in which they failed to obtain fifty-five per cent.{ot
The time for

€ m ; !
arks obtajnable, mentioning the names of such subjects. r
f the Law School in any

holg;

In P

Year mithg examinations at the close of the term 0 |
Y be varied from time to time by the Legal Education Commiittee, as

OcCeqe;
asion may require.
Th HONORS, SCHOLARSHIPS AND MEDALS.

for HO:OL*’;W School examinations at the close of term include examinations
Offere ors in all the three years of the School course. Scholarships are
examinat? competition in connection with the first and seqonq intermediate
inatign o> and medals in connection with the final examinations. An ex-

n for Honors is held, and medals are offered in connection with the

wed as sufficient,
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final examination for Call to the Bar, but not in connection wuhtoth;resent
examination for admission as Solicitor. In order to be entitled in at Jeast
themselves for an examination for Honors candidates must obtal papers
three-fourths of the whole number of marks obtainable on the pass
and one-third the marks obtainable on the paper on each subject, at obtain at
examination.  In order to be passed with Honors, candidates must e papers
least three-fourths of the aggregate marks obtainable on t If o
in both the Pass and Honor examinations, and at least one-h?ninations'
aggregate marks obtainable on the papers in each subject on both exa following :

The scholarships offered at the Law School examinations are the xamina-
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tions the first shall be entitled to a scholarship of $100, the second to h scholal
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Honors the first three shall be entitled to medals on the following C}{onors’
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bronze medal.  7%e Third: If he has passed both intermediate ex;;lall certify
with Honors, to a bronze medal. The diploma of each medallist $ ntains all
to his being such medallist. The latest edition of the Curriculum €9 thef

, tog€
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with the necessary forms, as well as the Statutes respecting D& . ,ation
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Students can obtain copies on application to the Secretary of the Lav
or the Principal of the Law School.
CURRICULUM. n Contract
FIRST YEAR.—Contracts,—Smith on Contracts. Anson 0
Real Property.—Williams on Real Property, Leith’s ed., Deane Skstone’ '
cing.  Common Law.—Broom’s Common Law. Kerrs Stud. Blac hancery-
1& 3. Equity—Snells Equity. Marsh's History of Court of the @
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tional History of Canada. O’Sullivan’s Government in Canada. leadmg?
Procedure— Statutes, Rules and Orders relating to the j“”Sd'cnonx; asts ©
practice, and procedure of the Courts, .Statute Law.—Such Act;aindpal' ke
Acts relating to the above subjects as shall be prescribed by the r[}/ —Cler "
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Humphrey on Sales of Land. Hawkins on Wills. Armour a E¢%
Criminal Law.-—Harrig’s Criminal Law. Criminal Statutes of (/anf‘l all‘ on G —
—Underhill on Trusts. Kelleher on Specific Performance. De 0 yE""w””"
antees. 7or¢s.—Pollock on Torts. Smith on Negligence, anded Mercanﬂ
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