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THE CANADIAN RAILWAY ACT :i

(ANNOTATED

INTRODUCTION.

When railw were first projeeted in ( there was. of

1 no ral stat inder which tl uld operat ind
railwa that desired 1 KO the power of « nent
domain, to use fire and eross and run on highways, without being
eted for a nuisanee, or to levy tolls for freight or passengers

and rry on any of the busir incident to such companies was
obliged to ask from Parliament sueh powers as were neeessary
for their organization, operation and maintenanee and which

not expressly or imphedly conferred upon them by the eom

law \s all eorporations apart from the privileges confer

on them by the Crown or Parliament by their charter had no
greater rights than individuals, and, in 1y respects, their
powers were mueh less, the result was that whenever a railway
company was ineorporated the act of incorporation embodied all
the powers which it was thought the company would require and
all such powers and all eorresponding duties and liabilities im
posed upon the company were to be found within the four cor
ners of their aet of incorporation and amending statutes

Early instances of these special statutes are to be found in
the Aets incorporating the Champlain and St. Lawrence Rail
road (1832), 2 Wm. IV, eap. 58 (1.C.), (which is the earliest
instance of Railway Legislation in Canada), the Cobourg Rail-
road Company, 4 Wm. IV, eap. 28, and the London and Gore
Railway Company, 4 Wm. IV, cap. 29 (U.C.), which last is the
original aet of incorporation of the Great Western Railway Com-
pany, now part of the Grand Trunk Railway Company of Can-
ada. The first of these Upper Canadian statutes contains twenty-
four seetions and the latter twenty-six: they both empower the

1—RY. ACT
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Railway Aet of 1903, Part 11, For early instances of turnpik
imal, bridge and harbour charters see also the Aets respecting
he Desjarding Canal Company (1826), 7 Geo, IV, eap. 18, The

| d Compat I827), 8 Geo. IV., eap. 12; th
Cobourg Harbour Company (1829), 10 Geo. TV, eap. 11, and the
Dunda nd Waterloo Turnpike Company (1829 10 Geo. IV

It is to be noted, too, that while the earlier railway acts con
tain no provision for filing a plan, the last named Turnpike Com
pany’s Aet provided that upon completion of the roads a plan
made by a sworn surveyor was to be filed with the Clerk of the
Peace before tolls conld be eollected

From the vears 1834 to 1851 the number of railwayv enter

prises aj

incorporation beeame more and more numer
ous, and as business inereased, and with it expert
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CANADIAN RAILWAY A

After the passing of the Statute 14 & 15 Viet,, cap. 51, there
was some agitation for the better protection of life upon railways
and, accordingly, the Statute 20 Viet.,, eap. 12, entitled ‘“ An Aet
for the Better Prevention of Accidents on Railways’’ was passed
and this statute added some twenty-two provisions to the General
Aet, most of which are still to be found, though in an altered eon
dition, in the Railway Act of 1903

Owing to its remedial nature, its elauses received a favour
ible construetion from the courts and it was the aim of the
judges to give a liberal interpretation to its provisions where
they were the subject of judicial consideration. - See, for in
stance, the Jjudgment in Markham v. Great Western R.W, Co., 25
ULC.R. 572, at pages 575 and 576, This statute with other amend
ments to the General Aet was consolidated in 1859 and became
chapter 66 of the Consolidated Statutes of Canada, 1859, which
of course, repealed all previous legislation. Some amendments
to this last named Aet were made from time to time, but it re
mained in foree within the Provinees of Upper and Lower Can-

da until Confederation; even aft Confederation it retained
lidity in the Provinees of Ontario and Quebee, until it was
bsequently eonsolidated and repealed by the Legislatures of
those Provinees, and it is still to be found with comparatively
few changes, in the Ontario Railway Aet of 1807, R.8.0. ecap
)

[
Upon Confederation it became necessary to enaet a new
statute which would he applicable to all railways within the jur

), sub-se

sdietion of the Parliament of Canada under seetion 92
tion 10 of the British North Ameriea Aet, and aceordingly on
May 22nd, 1868, a statute was enacted as 31 Viet,, cap. 68
Dom which was ealled *‘The Railway Act of 1868 and
which consolidated (with some changes, however) most of the
provisions of C.S.C, eap. 66, and its subsequent amendments
By 1879, however, some ten statutes had been passed amend
ing this General Railway Aet, and it was deemed advisable to

again consolidate its provisions, which was done by ““The Con
solidated Railway Act, 1879, passed on May 15th, 1879, as 42
Viet.,, eap. 9. This consolidated statute, with the amendments
made by 44 Viet,, cap. 24, 46 Viet,, cap. 24, 47 Viet., cap. 11, and
19 Viet, eap. 25, see. 30, took its place in the Revised Statutes
of Canada, 1886, as chapter 109, This last statute was amended

by 50 and 51 Viet, eap. 19, and with this amendment and
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some further changes, particularly in the arrangement of the
seetions, was consolidated and re-enacted in 1888 as 51 Viet,, eap
29, under the title *“The Railway Aet.”” From that date to the
present time this last named statute, with its eleven amending
statutes, has embodied most of the statute law affecting railways
subjeet to the jurisdietion of the Parliament of Canada
Recently the desire for a better control of freight charges
made by railway companies has led to a demand to further legis
lation on this topie, and, no doubt, the opportunity was seized
to amend and consolidate all the provisions of the Aet. The
clauses affecting freight rates were made the subjeet of two valu
able reports submitted by Professor 8. J. MeLean, Ph. A, MLA,,
to the Honourable A. G. Blair, then Minister of Railways and
Canals, the first dated February 10th, 1899, entitled ** Reports
upon Railway Commisisons, Railway Rate Grievances and Regu
lative |
titled ** Rate Grievanees on Canadian Railways.”” These reports

were printed as sessional paper No. 20 A of the session of 1.2

egislation,”’ and the second dated January 17th, 1902, e

Edw. VIL, and were also cireulated in pamphlet form. They
recount the diffieulties which had been met with in attempting to
deal with this complicated subjeet, and suggest the appointment
of a Railway Commission to take the place of the previous body
exereising jurisdietion over railways and known as the Railway
Committee of the Privy Council, Professor MeLean also draws
the following conelusions from the discussion of the subject ap-
pearing in the reports:

1. There must be great eare in the definition of the powers
conferred upon the commission

2. The matters to be dealt with are coneerned with administra
tion and poliey rather than formal judicial procedure
3. Subject to an appeal to the Governor-in Council the deeci-
sion of the Commission should be final
{. There should be requirements in regard to technical quali-
fications for office; one Commissioner should be skilled
in law, « ! one in railway business
5. The Commissioners should hold office on the same tenure
as the judges.
It may be interesting to see how far these conclusions have
heen adopted by the present statute.  The extent to which they
have been followed will more elearly appear from the disenssion













3 EDWARD VIL

CHAPTER 58
(And amendments thereto.)
An Aet to amend and Consolidate the Law Respeeting Railways.
Assented to 24th October, 1903, |

His Majesty, by and with the adviee and consent of the Senate
and House of Commons of Canada, enacts as follows:

[.—Saort Trres
1. This Aet may be cited as The Railway Act, 1903

In the Statute 14 & 15 Viet,, cap. 51, sec. 2, this Act was de-
seribed as The Railway Clauses Consolidation Aet. In the eon-
solidation of 1879, 42 Viet,, cap. 9, see. 1, it was deseribed as The
Consolidated Railway Aet, 1879. 1In the other consolidations,
C.8.C, eap. 66, 31 Viet. (D.), eap. 68, R.8.C’, eap. 109 and 51
Viet. (D.), cap. 29, it was deseribed as The Railway Aet

1. INTERPRETATION
2. In this Aet, and in the Speeial Aet ineorporating any rail

way company to which this Aet, or any part thereof, applies, un

less the context otherwise requires,

(a.) The expression ‘‘Board’’ means the *‘Board of Railway
Commissioners for Canada’™;

The first Board of Railway Commissioners was appointed by
14 & 15 Viet., eap. 73, see. 17, which was an Aet for the construe
tion of a main trunk line through the Provinees of Upper and
Lower Canada and connecting with a proposed railway through
Nova Scotia and New Brunswick. By that section the Receiver-

General, Inspector-General, Commissioner and Assistant Com-
missioner of Public Works, and Postmaster-General were

ap-

Short
title

Interpre
tation

“Board.”



CANADIAN RAILWAY ACT

pointed a Board of Railway Commissioners for the purpose of
supervising the earrying out of this work in Canada. By 20
Viet., eap. 12, they were afterwards appointed to supervise the
carrying out of the provisions of that statute regarding the
safety of passengers and prevention of aecidents on railroads
and their appointment was continued for similar purposes by
CR.C, cap. 66, Upon Confederation the tribunal deseribed as
the Railway Committee of the Privy Couneil was substituted for
the Board of Railway Commissioners. See 31 Viet,, cap. 68, sec

23 (D he Railway Committee continued to exereise super
vision over Dominion railways under consolidations subsequent
to ( ederation until the enactment of the present statut
b I'he expression “‘by-law when referring to the aet of
the company, ineludes a resolution
Th uld be read with the Interpretation Aet, R.S.C., eap
L T which provides that wherever power to make by
ws, regulations, rules or orders is conferred it shall inelude the
power from time to time to alter or revoke the same and make
the
See sections 243 and 251, infra, for regulations respecting the

Under 59 Viet,, cap. 9, s 2 (D il resolutions pa lin
f by-laws under seetion 58 of 51 Viet,, cap. 29 (D wer
I to be valid and were confirmed, and this seetion is not

ren d by the present Aet: see seetion 310, infra

The expression ““company’” means a railway company

ind ineludes any person having authority to construet or oper

Formerly 51 Viet,, eap. 29, see. 2(a). See 8 Viet., eap. 20,
3 (Imp 17 & 18 Viet, eap. 31, see. 1 (Imp.), 30 & 31 Viet.,
eap. 127, s boand 31 & 32 Viet,, cap. 119, see. 2
Compare with this definition the definition of “‘company’’ in
2. infra, fro hich it would appear that see. 2(¢) is in
tended to apply
I‘H'\i,!- " "“‘ iment

to companies within the jurisdietion of the

d Ihe expression “‘eosts’ ineludes fees, counsel fees, and

expenses.  (New

I'his definition refers especially to see. 162, infra




INTERPRETATION.

(e.) The expression **county’’ includes any county, union of
counties, riding, or like division to that of a county in any pro
vinee, or in the Provinee of Quebee, any division thereof into
separate municipalities;

Formerly 51 Viet,, eap. 29, see, 2(h)

See also Interpretation Aet, RS.C, eap. 1, see. 7 (20), by
which is provided that a county shall inelude two or more coun
ties united for purposes to which the enactment relates

(f.) The expression *“*court” means a superior court of the
provinee or distriet ;

Formerly 51 Viet,, eap. 29, see. 2 (¢)

(g.) The expression ** Exchequer Court’” means the Ex

chequer Court of Canada.  (New

(h.) The expression “goods™ ineludes personal property of
every deseription that may be conveyed upon the railway, or

upon steam vessels, or other vessels conneeted with the railway ;

Formerly 51 Viet,, see. 2(/ amended The  same
word is defined in the English Acts, 8 Viet,, cap. 20, see, 3
which the definition in 51 Viet, eap. 29, (D.), see. 20/) was
taken, Compare the definition of the word *‘merchandise’ in the
English Aet, 51 & 52 Viet,, cap. 25, see. 35, Presumably this de
finition of the word “*goods”” would apply as well to passengers’

Irom

luggage and eattle which oceurred in the English definition of
the word ““traffie’” in 17 & 18 Viet,, eap, 31, see. 1, and 36 & 37
Viet., cap. 48, see. 3. See The Queen v. Slade, 21 Q.B.D. 433
and McCormack v. Grand Trunk E. W. Co., 3 Can. Ry, Cas. 185

(1.) The expression “‘highway'' ineludes any public road
street, lane or other publie way or communication

Formerly 51 Viet,, cap. 29, see. 2(g). No similar definition
appears in the English Railway Aects

In the Township of Gloucester v. Canada Atlantic RW. Co.,

1 Can. Ry. Cases 327, page 331, Lount, J., says: *‘The defen
dants say that by this interpretation and the constroetion to he

County

Cowrt)'

kx
chequer
Court

Higl

R



CANADIAN RAILWAY \CT

placed upon it by the seetion of the Aet where the v ord ‘high

W s used the proper meaning to be given is ‘A publie road
0} « up and in actual use by the publie’ and not an unopened
road I do not see why this restricted meaning should b
vdopte especially as the word ‘highway' includes any
pub street, lane or othe thlie way or communication
I think it must be conceded that Parliament intended to give
and did give, to the word ‘highway’ a full and not a limited
m niny

I'l fore he holds that an unopened road allowanee is a pub
he highway within the meaning of this seetion; but it does not
nelude a road merely shown on a plan registered by a private

Vi nd not opened up or adopted by the munic pality. Cily
Toronto v. Grand Trunk R.W, Co., 2 O.W.R. 3, nor a mer

t w “way' which is not a public highway as of right
Royle v. Canadian Northern R.W. Co., 3 Can. Ry. Cas. 4

'l exXpression mspecting engineer means an eng
neer who is direeted by the Board, or by the Minister, to exam
me any ratlway or works, and ineludes two or more engineers
when two or more are so direeted

Formerly 51 Viet., eap. 29, see, 2(h

expression **judge’” means a judge of a superior

Fhe expression *‘justice’” means a justice of the peace

acting for the distriet, county, riding, division, city or place

wl the matter requiring th gnizance of a justice arises
and who is not interested in the matter: and when any matter
is aut d or required to be done by two justices, the expres
sion “two justices ™" shall be understood to mean two justices
assembled and act t ther

Formerly seetion 2

m I'he expres inds’’ means the lands. the acquir

ing, taking or using of which is incident to the es

reise of the
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INTERPRETATION,

powers given by this or the Special Aet, and includes real pro-
perty, messuages, lands, tenements and hereditaments of any
tenure;

Formerly 51 Viet., cap. 29, see. 2(m).

For the English definition see 8 Viet., cap. 18, see. 3 (Imp.),
and 8 Viet., cap, 20, see. 3 (Imp.). In England this definition
includes sub-soil where there is an authority in a special act to
take the sub-soil without appropriating the surface. Farmer v
Waterloo and City R.W. Co. (1895), 1 Ch. 527. It is said in
Browne and Theobald, 3rd Edition, page 134, that it also in-
cludes an easement, but in Re Metropolitan District R.W. Co.
and Cosh, 13 Ch. D. 607, at page 616, Jessel, M.R., states that it
does not include an easement and the promoters have no right to

require landowners to sell them a mere easement in the land,

considered Midland R.W. Co. v. Wright (1901), 1 Ch. 738
See also Great Western R.W, Co, v. Swindon, ete., RW, Co., 22
Ch. D, 677, 9 A.C. 787, where the question was much discussed,
but no definite decision come to. Where the railway is em-
powered by a special act to take an easement, this word may then
be read into the words “‘lands.”’ Hill v. Midland, 21 Ch. D, 143.
Under the English Act ““lands’” also includes minerals. Erring-
ton v. Metropolitan District RW. Co,, 19 Ch. D, 559

(n.) The expression ‘‘lease’’ includes an agreement for a
lease ;

Formerly 51 Viet., cap. 29, see. 2(1). Compare 8 Viet,, cap
18, see. 3 (Imp.).

(0.) The expression “‘ Minister'' means the Minister of Rail-
ways and Canals;

Formerly 51 Viet., cap. 29, see. 2 (m). The powers of the
Minister of Railways and Canals are defined by R.S.C., cap. 37,

(p.) The expression ‘‘owner,”” when, under the provisions of
this Aect or the special Aet, any notice is required to be given to
the owner of any lands, or when any aet is authorized or re.
quired to be done with the consent of the owner, means any
person who, under the provisions of this Aet, or the Special Aet

“Lease.”

“Minis
ter.”

“Owner”



or any Aet, incorporated therewith, would be enable

nvey lands to th mpany

| to sel

I8 |
I'l Wi n s 6 of 8 Viet p. I8, (Imp 8
11 itemplate any person havin ne title to th nds
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/ R.W. ( tnd Batter, 1 Can. Ry. Cases, at pp. 484, 485
I8
' ] | " n ““plan’’ 1 N \ {
ind I property taken or intended to be taken
| | 1 Viet \p. 29 ) (m here the w |
ned were **may nlar
' r he expression **legislature of any provinee' or ¢ pro
b4 vineial e ature means and includes any legislative body
other than the Parliament of Canada New
Ra . N e expression ] way means any railway which

he company has authority to construet or operate

and includes

Il branches, sidings, stations depots, wharfs, rolling stoek!,



INTERPRETATION

equipment, stores, property real or personal and works connected
therewith, and also any railway bridge, tunnel, or other strueture

which the company is authorized to construet ;

Taken from 55 & 56 Viet,, eap. 27 (D Compare 8 Viet
cap. 20 see. 3 (Imp.), 35 & 36 Viet., cap. 50, sec. 2 (Imp.), and
6 & 37 Viet, cap, 48, sec. 1 (Imp Under the English Em
ployers’ Liability Aet it has been held that a railway ineludes a
tramway upon the publie road. PFletcher v. London United
Tramways Limited (1902), 2 K.B. 269

But under the British Columbia Railway Aet, 1890, see, 38, it
was held that a tramway was a railway within the meaning of
that Aet. Edison General Electric v. Edmonds, 4 B.C.R. 354

Under the E

2 Viet., eap. 25, see

nglish Railway and Canal Traffic Aet, 1888, 51 &
o

25, a dock eompany having sidings within

the area of its own property only was held not to be a railway
London & India Dock Co. v, Greal Eastern RW. Co. (1902), 1
K.B. 568, And lines, sidings and platforms inside a company s
premises and freight sheds were held not to be part of lands used
for a railway within the meaning of a Municipal Assessment
\et.  Williams v. London & North Western RW. Co. (1899), 2
Q.B. 197, (1900), 1 Q.B. 760

It has been held that the term *““railway’ by itself includes
all works authorized to be construeted and therefore ineludes
stations. Cother v. Midland B.W. Co., 5 R.C. 187, at p. 194 but
in England it was held that the term railway under see, 92 of 8
Viet., eap. 20 (Tmp.), did not include a station.  Midland R.W
Co. v. Ambergate R.W, Co., 10 Hare 348. In view, however, o
the express insertion of the word “‘stations’ in the definition
given in the present Aet sueh an Aet as this wonld not apply in
Canada

A mining company empowerad to build a railroad as well has
been held to be a railway in Nova Seotia for the purpose of ob
taining the benefit of an exemption from taxation, so far as the
railway portion of its works is concerned.  International Coal
Co. v. Cape Breton, 22 S.C.R. 305; and for some purposes even
private owners of a railway on their own property may coms
within the term: Cooper v. Hamilton, cte,, Co., 8 O.LL.R. 353
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Ning { The expression ““rolling stoc k'" means and inelud

locomotive, engine, motor car, tender, snow plough, flanger

every deseription of car or of l'.lll\«.l_\ equipment designed for

movement on its wheels, over or upon the rails or tracks of the
I New
Compare 30 & 31 Viet., cap. 127, see 4 (Imp
I'he expression **Seeretary means the Secretary of
N
I't XPression sherifY means the sheriff « |
t t riding. division, eity or 1‘\¢y within !
] nds in relation to which any matt ) juir t
by a sl ind ineludes an und her it W
herift
1\ p. 29 s 2 (s

} n S 1l Act S \ ind
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INTERPRETATION

For the English definition of the term **Special Aet,"” see 36
& 37 Viet,, cap. 48, see, 2 (Imp.)

(«.) The expression ““toll” or “rate”” means and includes
any toll, rate or charge made for the carriage of any traflic, or
for the colleetion, loading, unloading or delivery of goods, or
for warchousing or wharfage, or other services ineidental to the
business of a carrier;

Formerly 51 Viet,, eap. 29, see. 2 (u), amended by the inser
tion of the word “‘rate,”” which did not appear in the original

section, and by leaving out the word “*cording’ after **unload
ing"" in the 3rd line

Compare the English definition i
(Imp

8 Viet,, cap. 20, see. 3

i.) The verb “charge,”” when used with respeet to tolls
means and inceludes to quote, charge, demand, levy, take or re

Ceve

z.) The expression **traflic”” means and ineludes passengers,
goods and rolling stock ;

See 51 Viet,, eap. 29, see. 2(v), amended

In view of the definition of rolling stock given in this Act for
the first time it was evidently not necessary to define the term
“traffic”” with as much detail as in the previous Act. The result
of the amendments, however, has been to make no provision for
the inelusion of cattle except by classing them under the expres
sion “‘goods’’ as defined by see. 20h) ante

Compare 17 & 18 Viet,, cap. 31, see, 1 (Imp.), and 36 & 37
Viet., cap. 48, sce. 3 (Imp.)

aa. ) The exprosion “train’ ineludes any engine, locomotive
or other rolling stock ;

In Hollinger v. Canadian Pacific RW. Co., 21 O.R. 705, it
had been already held that an engine with tender moving r

versely 1s a “‘train of ears” within the meaning of see. 260 of

a1 Viet., cap. 29, now see. 228 infra

Lraftic

Frain.”
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d 20 AR. 244, In Casey v
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! 1 incid to tl iplinn hy 1 mj v with any
order the Board under t \et | 1 v i uel
han f not al | |
English 1 1y ‘ | del f
! 1 list hed Ty pit wint

Formerly 51 Viet ip, 29 ¢, 2 I'h rm i |
5 | v. Manitoba and North Western E.W. Co., 1
CLLT. 349, SUry repa Nage v. Sh 1 B.W. ( )
Can, Ry, Cases 271, but does not necessarily inelude all expens

of operation and management incurred under 1 order of the
court, Charlesbois v. Greal North-West Central RW. Co,, 11
Man. R. 42 and 135, nor, in England, the eost of defending an
action to establish elaims arising prior to the rship. K¢
Wrerham Mold, ete., R.W, Co, (1900), 1 Ch. 261, 2 Ch, 436

\part from the statute it appears that the court has inherent
jurisdietion to permit a receiver to make any necessary expendi
tures to save or properly maintain the property, but wher 1l
parties are not represented the neeessity for sueh outlay must be
very clean

Greenwood v. Algesiras, of R.W. (o 1894 Y (Ch, 206
Securities, ete., Corporvation Limited v. Brighton, 68 1.7, 249
Ritehio v. Central Ontario RW. Co., 3 Can. Ry, Cas. 357

dd.) When any matter arises in respect of any lands which Whert
are not situated wholly in any one distriet, connty, riding, divi- situate

sion, city or place, and which are the property of one and Ih“”‘“” ‘

same person, the expressions “‘elerk of the peace,”” ** justice,”” triet

and “sheriff " respectively mean any clerk of the peace, justies

or sherifl’ for any distriet, connty, riding, division, city or plae
within which any portion of such lands is situated ; and the ex

pressions *‘elerk of the peae " and ‘‘sheriff”’ peetively in

clude the like persons as in other cases. 51V, e, 29,8 2, Am

2. The provisions of this seetion shall apply to the construe- provi

tion thereof, and to the words and expressions therein

9

Formerly 51 Viet,, cap. 29, see 0]

Innds not
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General Remarks on Sections 3 to 7

At first the General Railway Aet was only made applicable to
ompanies thereafter incorporated, 14 & 15 Viet,, eap. 51, sees. 1
ind 2, and when the Dominion of Canada was ereated and its
Parliament legislated for railways within its jurisdiction, it was
directed that the General Railway Aet should apply only to the
Intercolonial Railway and to all railways which might thereafter
be construeted under the authority of any speeial Aet passed
by the Parliament of Canada, and to all companies thereafter to
be incorporated for their construetion and working, 31 Viet., cap
68, sees. 2, 3 and 4 Accordingly the Great Western Railway

Co., which had been ineorporated long before Confederation, was
1bl to plead sueecessfully that the last named statute and
the amending Act of 34 Viet, (D.), cap. 43, see. 20 (4) did not

ipply to them. Scott v. Great Western R.W, Co,, 23 U.C.C.P
182, Allan v. Great Western R, W, Co., 33 U, C. R,, 483. But
this ruling was first broken into by 38 Viet, (1.), cap. 24, see. 4
which enacted that see. 20 of 34 Viet., eap. 43, should apply to
\ ompany theretofore incorporated. See Scarlett
Great Western R W, Co,, 41 U, C. R. 211, at p. 214. And grad
nally by subsequent legislation all the provisions of the General
\et beean binding upon companies previously mvn"lmr.qlmi

bey had been incorporated by special acts of par
vhich at the time were self-contained

By s }, tnfra, the act is to apply to all persons, companies
ind railways other than Government railways, within the legis
ative Jurisdiction of the Parliament of Canada. By the Brit
sh North Amer \et, 30 & 31 Viet,, cap. 3 (Imp.), see, 91, sub
see, 29, all elasses of subjects expressly exeepted in the enumera
ion of the elass of subjects assigned execlusively to the legis

ires of the Provinees were to be within the jurisdietion of the
Dominion of Canad ind by see. 92, sub-see, 10, the following

from Provineial jurisdietion, and therefor

re within exelusive jurisdiction of the Dominion of Canada
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(a) Lines of steam or other ships, railways, canals, tele
graphs and other works and undertakings connecting
the Provinee with any other or others of the Provinees
or extending beyond the limits of the Provine

b) Such works as, although wholly situated within the
Provinee, are, before or after their execution, deelared
by the Parliament of Canada to be for the general ad
vantage of Canada or for the advantage of two or more
of the Provinees

Under the Dominion Railway Aet of 1888, 51 Viet,, cap. 29,
see, 306, eertain railwavs, ineluding the Intercolonial Railway,
the Grand Trunk Railway, the Canada Southern Railway and
the Canadian Pacifiec Railway, and some others which are now
amalgamated with these companies were thereby deelared to be
works for the general advantage of Canada, and by see. 307 it
was enacted that they should be thereafter subjeet to the legis
lative authority of the Parlinment of Canada, but that the provi
sions of any aet of the legislature of any Provinee of Canada,
passed prior to May 25th, 1883, relating to such railway or
branch line, and in foree at that date, should remain in foree so
far as they were consistent with any Aet of the Parliament of
Canada thereafter passed These sections were orginally en
wted by 46 Viet,, cap. 24, see, 6 D.)

Seetion 308 of the Dominion Railway Aet, 1888, provided
that the Governor-General, might, by proelamation or proclam
ations, confirm any one or more of the acts of the Legislature of
any Provinee passed before the passing of the statute relating to
any railway which by Aet of the Parliament of Canada had been
declared to be a work for the general advantage of Canada; and
after the date of such proclamation the aet or acts thereby de
clared to be confirmed were to be confirmed, ratified and made as
valid as though duly enaeted by the Parliament of Canada

By 62 & 63 Viet,, cap. 23, see. 1 (D.), it was enacted that
street railways and tramways, while declared to be subject to

such provisions of the Railway Aect as had reference to railway
crossings, junetions, fenees, penalties and statisties should not
hy reason of the fact of the erossing or conneeting with the rail-
ways mentioned in see. 306, of 51 Viet,, eap. 29, be considered to
he works for the general advantage of Canada, nor subjeet to any
other provisions of that act: and special reference was made to




over the property of Queen Vietoria

Niagar ¢h had been previously excepted by 5
Viet hese seetions are not re-enacted by
the pr t itut ind question whether any company is
vith I irisdict Parliament of Canada must depend
1 |
I'h are hnes between two  or mor "rovine Y
xtending bevond the limits of a Provinee, or
hether th are declared by any speeial Aet to b
work for the general advantage of Canada or for the
advantage of two or more Provinees
I’rol v the raillways mentioned in see. 306 of the former
l m- all remain subjeet to the jurisdietion of the Parlia
ment of Canada, because they are part of a system connecting
0 more Provinees, or extending beyond the limits of a Pro
nee, or the company with whieh they have amalgamated has
been deelared by Speeial Aet to be a work for the general advan
tage of Canada If a railway lying wholly within the limits of
one Provinee has maintained its separate organization or, though
crossin ilway within the jurisdiction of the Dominion of Can
da s wholly in one Provinee, an interestng question may arise
whether it is now subjeet to the Dominion Railway Aet or has

t to the provisions of the Provineial Statutes only
Difficult constitutional questions frequently arise out of thess
d similar enactments in considering their effeets upon

a) The general law as administered in any of the Pro

by Their effeet upon Provineial legislation, and

Their effeet upon other persons or corporations with
whom the railway comes in econtact

\ short summary of the effeet of the cases upon these three

points w follows

a) In Canadian Pacific Railway Company v. Roy, 1 Can
Ry. Cases 170, it was argued, and indeed decided by Bossé, .J
deliver the judgment of the Court of Kings Bench in Que

bee that a statute conferring upon a railway company the power

to use fire, onght not to be so interpreted as to result in an in
fraction or invasion of the Quebee Civil Law under which a rail
Wil mpany has always been held liable for fire set out by its
dowe 11y

ves, even though no negligenee were proved In other
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words that court declined to hold that Parliament legislating
within its jurisdietion is supreme over the eivil law, but this con
tention was disaffirmed by the Privy Couneil in the same case
reported 1 Can Ry, Cases, 196, and it was there held that Parlia-
ment so legislating upon matters assigned to it was supreme over
the eivil law as well as over the common law as administered in
the other Provinees and this notwithstanding the concluding
words of see. 288, of 51 Viet,, eap. 29 (D.), now see. 242, sub-see
3, nfra

It was explained by Mr, Fitzpatrick, the present Attorney
General for the Dominion, in 8 Rev, Leg. N.S. 306, that the
decision of the Quebee judges appeared to have been based upon
a misapprehension of the difference between the limited powers
of the old Freneh Parliament and the absolute authority of the
Parliaments of Great Britain and similarly of Canada when the
latter legislated upon subjeets within the general scope of their
jurisdietion : see also Bell v. Westmount, Q.R. 15 8.C. 580, 9 Q.B
34

(b) The effeet of legislation declaring a railway to be a work
for the general advantage of Canada upon prior or subsequent
provineial legislation has been eonsidered in a number of cases,
of which the following is a summary :

In Western Countics B. W, Co. v. Windsor & Annapolis R
W. Co., T A. (., 178, it was argued that the Dominion of Canada
had no power under the sections of the B.N.A. Aet already
mentioned, to pass legislation which would have the effect of
setting aside an agreement validated by Provineial Statute, The
Judges of the Privy Council, while finding it unnecessary to
decide this point, stated that whether the Parliament of Can-
ada had or had not power to impair the obligations of legislative
contracts of this character any act which purported to do so
would be strietly construed and they would strive as far as pos
sible to reconcile the two statutes rather than allow a subsequent
Dominion statute to alter the terms of an agreement duly sane-
tioned by the Provineial Legislature This case was recently
followed in Commissioner of Public Works (Cape Colony) v
Logan (1903), A, (., 355, Where also a railway is incorporated
under Provineial legislation designed to conneet with a similar
undertaking in another country or provinee the Dominion Par-
llament has no power on that aceount to legislate respeeting the
provineial undertaking unless it first declares that the same is a

o

2



ral advantage of Canada and the provineial leg

even though the result of earrying it out will b
eetion with a similar work in another country or
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It was also held in the Provinee of Quebee that where a Pro
vineial Statute (56 Viet,, cap. 36, Q.) provided for the seques
tration of a railway that statute dealt with procedure merely
and was applicable to a Dominion line,  As sequestration wonld
have the effeet of interfering with the actual roadbed and rail
way appliances it may be doubted whether this ease wonld Ix
applicable in other provinees Two Judges, Hall and Wurtele,
A0, dissented: Baie de Chalewr RW. Co. v. Nantel, R
JoQ, 0 RO 4T, QR, 5 QB 64 Buat it has also been
held in Quebee that the land of a railway eannot be sold
for taxes: Montreal, ete., R.W. Co. v. Longueil, QR. 9 8.C
3, reversed Q. R, 10, 8, €182, on the ground that a wharf on
which no rails are laid is not an integral part of the railway,
The Dominion of Canada also has power to legislate affecting
property and eivil rights as applied to a Dominion Railway and
therefore it has been held in Vogel v. Grand Trunk B. W, (o
and Maorton v. Grand Trunk B. W, Co, 2 0. R, 197, 10 A, R
162, and 11 8. €, R. 612, that the Federal Parliament has power
to deelare that contracts made by railway companies against the
result of their own negligence shall be invalid ; so also a Dominion
Parliament may legislate upon  questions of procedure  wher

they affeet Dominion railways: Lamont v. Canadian Pacific B
W. Co., b Terr. L. R. 90; Findlay v. Canadian Pacific &. W. Co.,
2 Can. Ry. Cases, 380 and see notes at page 383 and Zimmer v
Grand Trunk B. W. o, 19 A, R. 693, Where, however, a Pro
vineial Statute will interfere with the physical condition of a
Dominion Railway Company that statute will be unconstitutional :
The Canadian Pacific RW. Co. v. Notre Dame de Bonsécours
supra. And so a Provineial Statute enacting that every railway
company operating under the authority of the Dominion Aet
which fails to ereet fences alongside of its track shall be liable in
damages for eattle killed or injured by its traing or engines was
declared to be ultra vires: Madden v. Nelson & Fort Sheppard
R.W, Co., 5 B.C.R. 541, (1899), A.C. 626, and in Grand Trunk
R.W. Co. v. Therrien, 30 S.C.R. 485, it was held that provineial
legislation in respeet of farm erossings or the structural condi

tions of a Dominion railway was ultra vires also the Ontario

Ditehes and Water Courses Aet, RS0, 1887, eap. 199, was held
to be inapplicable to a Dominion Railway Company: Willey v
Grand Trunk RW. Co., 45 U.C.R. 222: and this principle was
adopted in MeCrimmon v. Township of Yarmouth, 27 A. R. 636
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preme Coart on Appeal from the decision of that Court, 8 S.C.R.
76, 13 A.C. 136

(¢.) The effeet on persons or corporations other than the vail
way or their undertaking deelared to be for the advantage of
Canada. In Bell Telephone Co. v. Toronto, 3 O.L.R. 465, 6
O.LR. 335, and (1905) A.C, 52, referred to, supra, it was de
cided that though there were provisions in the Munieipal Aet of
Ontario vesting in eities eontrol over their own streets, these pro
visions did not prevent a telephone company declared to be a
work for the general advantage of Canada from proceeding to
place their poles and wires in streets of the eity, notwithstanding
the latter’s opposition, provided of ecourse that they executed
their works in the manner preseribed by the Dominion Statutes
which affeet them

So also it has been held that a railway may under anthority
obtained from the Dominion of Canada construet a railway
through lands owned by the Crown in the right of a Provinee
Booth v. Maclntyre, 31 U, ¢, C, P, 183, In Canadian Pacific
Railway Company v. Township and Counly of York the question
was discussed as to how  far other corporations or persons were
hound by the orders of the Railway Committee of the Privy Coun-
¢il for which the Board of Railway Commissioners have now been
substituted.  Re Canadian Pacific R, W, Co. and Township and
County of York, 27 0. R, 559,25 A, R. 65, 1 Can. Ry. Cases 136,
47. Though there was a division of the Judges it may be stated
that the effeet of this ease is to hold that not only eould the Dom

inion Parliament empower a railway company to eross highways
within the provinee but it eould compel municipalities interested
in these highways to contribute towards the cost of the works
necessary for the protection of the publie in using them, This was
based, perhaps, to some extent upon the faet that the municipal
ities had attended before the Railway Committee and therefore
had attorned to their jurisdietion, but the effeet of the decision
is that not only railways hut other persons or corporations are
hound by the orders of the Railway Committee, and therefore hy
those of the present Board of Railway Commissioners while act
ing within the scope of the powers econferred upon them hy the
statute

In Grand Trunk B.W.Co. v, City of Torento, 32 O, R. 120,
Meredith, J.. decided in effeet, that though the Provineial Leg
islature has power to anthorize a municipality to aecquire and

Te -
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authority of the Parliament of Canada, and shall be incorpor-
ated and construed, as one Aet, with the Special Aet, subjeet as
herein provided. 51 V. e 29 5 3, Am

The changes between this and the seetion in the previous act
are alterations in the arrangement of words only

Government Railways ave those which are vested in the Crown
as represented by the Dominion Government and which are
under the control and management of the Minister of Railways
and Canals, RS.C, eap. 38, see. 4

Npecial Act. These words are defined anfe, see. 2 (w) By
2 Edw. VIL, cap. 15, see. 5 (D), a railway company may only
be incorporated by Act of Parliament and not by letters patent

4. Any seetion of this Act may, by any Speeinl Aet passed Any se
by the Parliament of Canada, be exeepted from incorporation ::‘,'"..'\"'“
therewith or may thereby be extended, limited or qualified. Tt ‘:III:'.'Ih"
shall be sufficient, for the purposes of this seetion, to refer to At

any seetion of this Aet by its numbers merely, (New.)

This provision is probably inserted ex abundanti cautela for
the Parliaments of Canada and of the Provineial Legislatures
are supreme and may enaet anything they wish provided they are
legislating upon matters within the seope of their jurisdiction

The prineiple of the Darmounth College Case, 4 Wheaton 518,
to the effeet that a state legislature has no power expressly or
by implication to repeal or abridge charter rights onee conferred
cannot be said to be applicable to the Canadian and English
theories of the unrestrieted powers of Parliament : Ke MeDowell
and Town of Palmerston, 22 0. R. 563, See this subject dis-
cussed, 21 Can. L. T, at p, 456 of seq., Re Goodhue, 19 Gr, 366
and Toronto and Lake Huron R.W. Co, v. Crookshank, 4 U.C.
R. at p. 318, Subsee. 47 of see. 7 of R, 8. €, eap. 1, also

reserv:

s to Parliament the power of repealing or amending any
privilege or advantage granted to any one by Aet of Parliament.

5. If in any Special Aet heretofore passed by the Parliament Or may
woex

of Canada it is enacted that any provision of the General Rail- tended

way Aet in foree at the time of the passing of such Speeial Aet, E'_:"E:l';"l,
fied
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As to ex- 18 exeepted from ineorporation therewith, or if the application

,'”“;X“‘: of any such provision is, by such Special Aet, extended, limited
‘~"'**". or qualified, the corresponding provision of this Aet shall b
o taken to be excepted, extended, limited or qualified, in like man
ner; and, unless otherwise expressly provided in this Aet, where
the provisions of this Aet and of any Special Aet pa the
tween Darliament of Canada relate to the same subjeet-matter, the pro
“I et visions of the Speeial Aet shall be taken to over-ride the provis
eci ons of this Aet in so far as is neeessary to give effeet to such
o Special Aet. 51 V., ¢. 29, ss. 5 and 6, Am
Under the Railway Aet of 1888 the provisions relating to the
imecorporation, organization and internal management of railways
and the rights and duties of direetors, officers and sharehe rs
mier se comprised in sees, 32 to 89, inclusive, did not apply to
ery railway but only to those whose authority to construet and
operate were derived from the Dominion Parliament and aceord
imgly these seetions would not apply to vailway companies whos
uthority on these points was derived from legislation earlier
than confed But under the present section all thes
Jast named r would b erned by the corvesponding pro
visions of the present aet and the effeet of sees. 5 and 6 would
ippear to be to abrogate any provisions of pre-confederation
special acts or aets of provineial legislatures so far as they may
be inconsistent  with  Dominion  legislation upon a  cognate
subjeet On the other hand, post-confederation special acts
f the Parliament of Canada would still over-ride the gen
eral provisions of this Statute
Caorresponding provision,”” This term ippeared in the Cor
olidated Railway Aet of 1888 It was never decided under that
r previous Statutes containing the same expression whether
cetion dealn th the same subjeet matter in an amended
form w provision™’ or not It is coneein
ible that suel us a similar without
ben nCorres) above section, how
v th ] explained by the sueeeeding
port 1l tse providing that where the prov 1S
\ the special ! te to the same subjeet matter' the latter
\ shall over-ride the provisions of this Aet
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Where in a speeis! act there were provisions inconsistent
with the General Railway Aet then in foree it has been held
even without an express statutory declaration that the provisions
of the Special Aet must prevail: Canadian Pacific R, W. Co. v
Major, 1 B.C.R. 287, 13 S.C.R. 233; Outario, elc., RW. Co
v. Canadian Pecific RW. Co., 14 O.R. 432, In the latter case
the followinge uselul general prineiples of construetion are laid
down

(@) When a company is inecorporated by a Special Aet and
there are provisions in the Special Act as well as in the
general act on the same subjeet, which are inconsistent
if the Special Aet gives in itself a complete rule on the
subjeet the expression of that rule amounts to an exeep-
tion of the subjeet matter of the rule out of the general
act; but

(b) When the rule given by the Special Aet applies only to
a portion of the subjeet, the Speeial Aet may apply to
one portion and the general act to the other

8. Where any railway, the construction or operation of
which is authorized by a Special Aet passed by the Legislature
of any provinee, is declared, by any Special Aet of the Parlia-
ment of Canada, to be a work for the general advantage of Can-
ada, this Act shall apply to such railway, and to the company
construeting or operating the same, to the exclusion of such of

the provisions of the Special Aet of the Provineial Legislature

as are consistent with this Aet, and in lieu of any General Rail-

way Aet of the provine Neu

The enactment of this seetion makes it clear that after a
declaration that a railway is for the general advantage of Can-
ada it must refer exelusively to the Dominion Aet for a definition
of its powers, duties and obligations in any ease in which the
Provineial and Dominion legislation elash even though it had
been incorporated by and had been previously proceeding under
powers conferred upon it by a Provineial Legislature.  Pre-
viously this was not the case, see Darling v. Midland R. W. Co.,
11 P.R. 32;: Re Barbeau and St. Catharines and Niagara Cen
tral R.W. Co., 15 O.R. H583; Barbeau v. St. Cathavines and Nia
gara Contral R, Co.,, 150, R, 586 Bowen v, Canada Southern
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BR.W. Co, 14 A, R. 1, per Osler, J, A, at p. 10; Tores

Line R. W. Co. v. Lauder, 19 O. R. 607, where under ea
Consolidations a contrary view had been taken I'he prine
of the present enactment had already been adopted in British
Columbia in Re Columbia and Western B, W, ( ! Can. Ry

he mere fact that a company is incorporated by Aet of Par
iment of the Dominion does not make it a work for the general
idvantage of Canada, if it is intended to confine the undertak
ng to one provinee, unless there is some declaration that it is a
ork for the general advantage of Canada: Regina v. Mohr, 7
Q.L.R. 183 2 Cart, 257, disapproved, however, in Toronto v. Bell
Felephone Co. (1903), A.C. 52, at p. 57 ; but this declaration need
not be express and may arise from necessary implieation merely
ind therefore a recital in a Dominion Aet of Incorporation that it
s for the general advantage of Canada that the Aet be passed is
sufficient deeclaration to bring the undertaking within  the
lusive Jurisdietion of the Dominion Parliament: Re Ontario
Power Co. and Hewson, 6 OLLR. 11

6 Notwithstanding anything in this Aet or in any other
\et, every railway, steam or eleetrie street vailway and tram
way, wholly sitnate within one provinee of Canada, but, in its
entirety or in part, deelared by the Parliament of Canada to
be a work for the general advantage of Canada, and every per
son employed thereon, in respeet of sueh  employment, and
ver person, ceompany, ~’H7[|nl‘,|(\wn or YIVHlH4’\|IiI]I‘\ owning
controlling or operating it wholly or partly, in respeet of such
ownership, control or operation, shall, notwithstanding snch
declaration, be subjeet to any Aet of the legislature of the pro
vinee in which it is situate, prohibiting or regulating work, busi
ness or lahour upon the first day of the week, commonly ealled
Sunday, which is in foree at the time of the passing of this Aet
ind every such Aet is hereby, in so far as it is in other r
speets within the powers of the legislature, confirmed and rati-
fied, and made as valid and effeetual for the purposes of this

seetion as if it had been duly enacted by the Parliament of

Canada
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2. The Governor in Council may at any time and from
time to time by proclamation confirm, for the purposes of this
seetion, any Aet of the legislature of any provinee passed after
the passing of this Act for the prohibition or regulation of
work, business or labour upon the first day of the week, com
monly ealled Sunday ; and from and after the date of any such
proclamation the Aet thereby confirmed, in so far as it is in
other respects within the powers of the legislature, shall for
the purposes of this seetion be confirmed and ratified and made
as valid and effeetual as if it had been enacted by the Parlia-
ment of Canada; and, notwithstanding anything in this Aet or
in any other Aet, every railway, steam or eleetrie street rail-
way, and tramway, wholly situate within such provinee, but
declared by the Parliament of Canada to be, in its entivety or
in part, a work for the general advantage of Canada, and every
person employed thereon, in respect of such employment, and
every person, company, corporation or llllllllvip:tll'_\' owning,
controlling or operating it wholly or partly, in respect of such
ownership, eontrol or operation, shall thereafter, notwithstand-
ing such deelaration, be subject to the Aet so confirmed in so

far as that Aet is otherwise intra vires of the legislature

3. This seetion shall not apply, so as to interfere with or
affeet through traffic thercon, to any railway or part of a rail-
way which forms part of a continuous route or system operated
between two or more provinees, or between any ]Irl\\'in('v and
a foreign country, or to any railway or part of a railway be-
tween any of the ports on the great lakes and sueh continuons
route or system; nor shall it apply to any railway or part of a
railway which the Governor in Couneil, by proclamation, de-
clares to be exempt from the provisions of this seetion.”’

This was added by 4 Edw. VIL, eap. 32, see. 2, assented to
August 10th, 1904

By see. 91, sub-see. 27, of the B.N.A. Aet, 1867, eriminal law

is reserved for the exelusive legislative authority of the Parlia-
ment of Canada. Therefore Provineial Statutes rendering illegal
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( 1 Outario v. Hamlton Strect B.W. (4 1903). A
C. 524, In that case it was held that R.8.0., 1897, cap. 246, inti
tu \n Aet t nt the profanation of the Lord’s Da
\ 1 I'he effeet this is that all changes made in the
| s D \et si Confederation by the Provinee of Ontaric
e constitutional, and the only n foree now is C.8.17.(

ip. 104, rve-enacting 8 Viet, cap. 45. The

glish proto-1y

I ition is 29 Car, 1L, eap. 7. In Nova Scotia in The
Q v. Halifar Elc R.W,( 0 N.S.R. 469, the prineiy
diseussed in the above cases are also considered with reference to
Seotian legislation, and a similar vesult is arrived at

Under the legislation mentioned, it has been held that the ex
eption in see. 1 of the Aet rendering lawful the conveying of
travellers' will apply to all persons carried, whether for busi

or pleasure, with lnggage or without, and on a through jour
for a short distanee: Reg. v. Daggett, 1 O.R. 537 ;: Attor
ey-General v. Hamilton Street RW, Co., 27 O.R. 49; 24 AR

ind also that corporations are not within the secope or inten

the Aet Lttorney-Generval v. Hamilton Street RW
( tpra. Railways which are deelared to be for the general
advantage of (s

nada eannot of course be affected in their opera
tion by provineial legislation (exeept so far as see. 6 (a), supra,
wkes such legislation applicable) and therefore their employees
who work for them on that day cannot be prosecuted for a breach

of the Statute: Reg. v. Todd, 30 O.R. 732

Besides the attempt to ensure abstinenee from ordinary trav
elling on Sunday by making it an offence, which, as will be seen,
has failed, it has been usual in Ontario in granting charters for
local eleetrie and street railway companies to provide that their

wration shall be conferred upon them for every day

| y. The effect of this was considered in Attorney
Generval v, Niagara Falls Park, ete., RW, Co., 19 O.R. 624; 18
AR 453, and it was held that though the eompany might be
guilty of a nuisance if it used the streets on Sunday, and might
be unable to plead legislative authority for doing any damage
ordinarily in

lent to running its cars; yvet there was no « Xpress
prohibition against running on Sunday, and it ought not to be
restrained upon information filed by the Attorney-General from
operating its ears on that day, as no substantial ir ary to the

publie or to proprictary rights was shewn.  Similar, but mor
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specific qualifications appear in various private Aets incorporat
ing these companies, and also in general Aets providing for their
incorporation, such as R.S.M. (1902), eap. 102, see. 6, and R.S.0
1897), eap. 209, see. 136, Where such railway companies be
came by enactment or otherwise works for the general advantage
of Canada it beeame a question whether such restrictions upon
their powers of operation when removed to federal jurisdietion
could any longer exist, and it is no doubt with a view to dealing
with this subjeet and under eertain eireumstances as set out in
the amendment, preserving to provineial legislatures their power
to bind loeal works subjeet to federal jurisdietion by enacfments
respecting Sunday, that the above seetion has been passed

7. Every railway, steam or cleetrie street railway or tram-
way, the construetion or operation of which is authorized by a
Special Aet passed by the Legislature of any provinee, now or
hereafter conneeting with or erossing a railway which, at the time
of such conneetion or erossing, is subject to the legislative
authority of the Parliament of Canada, is hereby declared to be
u work for the general advantage of Canada in respeet only to
sueh conneetion or erossing or to through traffic thereon or any
thing appertaining thereto, and also to the provisions set forth
in this Aet relating to offences and penalties, navigable waters
and eriminal matters, and this Aet shall apply to that extent

nll\_\.

2. This seetion shall not, however, operate as regards through
traffic on railways owned by any Provineial Government, with-

out the consent of such government. (New.)

By sec. 306 of the Consolidated Railway Aet of 1888, which
was itself a re-enactment of 46 Viet,, cap. 24, see. 6 (D.), it was
deelared that any branch line or railway which connected with or
crossed a railway deelared to be a work for the general advantage
of Canada should itself be deemed to be a work for the general
advantage of Canada The effeet of this was that the street
railways or other railways or works using the highways passed
from municipal and provineial control under the control of the
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Railway Committee of the Privy Council and such loss of muni
cipal control impaired or was thought to impair the value of
those municipal franchises which are dependent upon the right
of municipalities to grant a right of way over the highways under
its econtrol upon such terms as it saw proper and as might b
authorized by provineial legislation. This effeet would appear
to follow from the recent case of City of Toronto v. Bell Tele

phone Co., 3 O.LL.R. 465, 6 O.L.R. 335, (1905), A.C. 52. To obvi
ate the danger of such loss of control and of impairment of such

advantageous agreements as a municipality might have entered
1 by 63 & 64
Viet, eap. 23, see. 1 (D.), that street railways and tramways
vhile declared to be subject to the provisions of the Railway Aet
INSR) relating to erossing or conneeting with a railway under
Dominion jurisdietion should not be eonsidered to be works for

into with a street railway company it was ens

the general advantage of Canada, nor be subjeet to any other

ns of the Railway Aet. These seetions are not re-produeced

n the present statute, but see. 7 is no doubt intended to take their

on s very broad and its effect may be that

ery radway incorporated by Provineial Legislation, which does

not extend beyond the limits of a provinee and which has not by
P

n deelared to be a work for the general advantag:

{ da 1 now remitted to the provineial jurisdietion, exeept
subjects of erossing or connecting with another rail
t through traffie’” passing over its lines, or other matter
pressly mentioned in the seetion I'hat is, its effect n
I apparently is not limited to street rails Iwa
trects, but also to all railways not extending hevond the
p nee and not expressly deelared to be a work for
tl intage of Canada
| that under the pr t enactments certa
I thit limits of the provinee which were formerly
ihjeet to the provisions of the General Railway Aet by virtu
of the faet that t) rossed other rail which were deelared
to be f tl Y i age of Canada are no longer subjeet
to the provisions of the new Dominion Aet except as to erossin
conneetion d through traffic and that in other respeets they
sitbject only to the provisions of the Provineial Railway
\et nd t) 1 harters of incorporation \Mthongh in

P msolidation f the Dominion Railway Aet it has beer
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customary to declare that certain sections only shall apply to
some railways which had been incorporated by the Provineial
Legislatures either before or after Confederation this is the first
time that it has been enacted that a railway company shall be
considered to be a work for the general advantage of Canada
for certain purposes only, and it remains to be decided whether
it is competent for the Parliament of Canada to declare that a
railway shall be deemed to be a work for the general advantage
of Canada for eertain purposes only and shall be subjeet to the
jurisdietion of Canada only in regard to a few out of many of
the matters which necessarily arvise during the construetion or
operation of such a railway. From a comparison of secs. 91
and 92 of the British North Ameriea Act it would appear to have
been within the eontemplation of the Imperial Parliament to
place these undertakings either within the exclusive jurisdietion
of the Provineial authorities or else within the exelusive juris
dietion of the Dominion Government, and there is no express pro
vision that the Dominion Government may assume to itself cer-
tain limited powers only in regard to the railways or other works
mentioned in the seetions already referred to and may leave to
the provinees the power to deal with the other matters not
thereby undertaken by the Dominion

It is true that in Hodge v. The Queen, 9 AC. 117, 3 Cart
144, it was stated that subjeets which in one aspeet and for one
purpose, fall within see. 92 of the British North America Act
may, in another aspeet and for another purpose, fall within see
91; but this had reference to the prineiples governing certain
general elasses of matters with which either the Provinee or the
Dominion might coneeivably have power to deal and ean hardly
be considered applicable to such conerete objeets as a railway, a

steamship line or the other works referred to in see, 92, sub-sees
10(a), (b), and (¢ It may yet become a question of some diffi
enlty and nicety whether these railways can thus be made the
subjeets of a divided as distinguished from an exelusive jurisdie-

fion
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C'oM MISSION
Name, Constitulion Dutics. ¢ secs., N
Jurisdict and General Power

8. The Railway Committee of the Privv Con herel
1 thereof, there shall be a Commission. to be

v as the Board of Railway Comu sioners | Canad

n-Coun t a 1] ter the passin o et 1
rom time to time a \ W Sueh ( } \
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like other facts. The High Court of Justice and the Court of
Appeal are Superior Courts of Record both in Ontario and Eng-
land. (See English Judicature Aet, 1873, 36 & 37 Viet.,, cap. 66,
16 and 18; Ontario Judicature Aet, R.S.0. 1897, cap. 51,
sees, 20 and 49.)

2. Whenever by an Aet or document the Railway Committee

ol the Privy Couneil is given any power or authority, or any duty
is cast upon it, in regard to any company, railway, matter or
thing, the power or authority so given, or the duty so east upon
the said Committee, may or shall, as the case may be, be exer
cised by the Board

See also seetion 33, giving the Board power to repeal, rescind,
ete., any order or regulation made by the Railway Committee

9. In case of the absenee of the Chief Commissioner, or of his
inability to aet, the Deputy Chief Commissioner shall exercise
the powers of the Chief Commissioner in his stead ; and in such
case all regulations, orders and other documents signed by the
Deputy Chief Commissioner shall have the like foree and effeet
as if signed by the Chief Commissioner. Whenever the Deputy
Chief Commissioner appears to have acted for and instead of the
Chief Commissioner, it shall be eonelusively presumed that he so
acted in the absence or disability of the Chief Commissioner
within the meaning of this seetion

10. Not less than two Commissioners shall attend at the hear
ing of every ease, and the Chief Commissioner, when present,
shall preside, and his opinion upon any question which in the
opinion of the Commissioners is a gquestion of law, shall prevail
In any ease where there is no opposing party, and no notiee to
he given to any interested party. any one Commissioner may act
tlone for the Board

In the English Railway and Canal Traffic Act, 1888, see, 4,
provision is made for «r officio  Commissioner, who must be a
Judge of a Superior Court and is appointed by the Lord Chan
cellor of England or Treland and the Lord President of the Court
of Session in Seotland
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The provision for deciding a question of law is the same as
section 5 (3) of the English Aet

In an application under section 193 the opinion of the Chief
Commissioner prevailed on the questions of law involved, wher
in exclusive contract was held valid and the parties whose inter
ests were affeeted held entitled to compensation

The Telephone Case, 3 Can. Ry. Cas. 205

11. No Commissioner shall be disqualified to act, by reason
of interest, or of kindred or affinity to any person interested in
any matter before the Board:; but whenever any Commissioner
is interested or of kin or affinity to any such person, the Gover
nor-in-Counell may either upon the apphication of such Commis

sioner or otherwise, appoint some disinterested person to act as

Commissioner pro hae 1 The Governor-in-Couneil may also
ippoint a Commissio pro he l i the ea of sickness
thsence or inability to act, of any Commissioner

2. No Commissioner shall, diveetly or indivectly, hold, pur
h take or mie interested in, for his own behalf, any
tock, share, bond, debenture or other security, of any railway

mpany subjeet to this Aet, nor shall, direetly or indireet have

Yy interest in any deviee, applhian machine, patented proces
or any part thereof, which may be requirad or used
part of the equipment of railwavs, or of any rolling stoel

to 1 thereon ; and, if any such stoek, share, bond or othet

eceurity, devie ipplianee, machine, patented process or artiel
tl \ t st therein me to or vest

ieh Comn r by will or sueeession, for his own hene
fit, | I thin tl calendar months after the same shall
SO come to o t in him, absolutely sell and dispose of the sams
we his inter her
12. Each Comn ner shall during his term of office reside
it Ott n Canad ! thereof, or within such
distanee thereofl a ( roor-in-Couneil at any time deter
min
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13. The Commissioners shall devote the whole of their time
to the performance of their duties under this Aet, and shall not
accept or hold any office or employment inconsistent with this

section

14, The Governor-in-Coaneil, upon the recommendation of
the Minister, shall provide, within the ¢ity of Ottawa, a suitable
place in which the sessions of the Board may be held, and also
suitable offices for the Commissioners, Seeretary, staff, and other
employees, and all necessary furnishings, stationery and equip-
ment for the establishment, eonduet and maintenance of the
same, and for the performance of the duties of the Board

18. Whenever eivenmstances render it expedient to hold ses
sions without the eity of Ottawa, the Board may hold the same in

any part of Canada

18. The Commissioners shall sit at such times and conduet
their proces

lings in such manner as may seem to them most con-
venient for the s

ly despateh of business: they may, subject

as in this Aet mentioned, sit cither together or separately, and
cither in private or in open court, but any complaint made to
them shall, on the application of any party to the complaint, be
heard and determined in open court.  Any two members of the
Board shall constitute a quornm. No vacancy in their body

shall impair the right of the remaining Commissioners to act

17. There shall be a Sceretary of the Board, who shall be ap-
pointed by the Governor-in-Council, shall hold office during
pleasure, and shall reside in the city of Ottawa. It shall be the
duty of the Seeretary to attend all sessions of the Board, to keep
a record of all proccedings eondueted before the Board or any
Commissioner under this Aet, to have the enstody and eare of
all records and documents belonging or appertaining thereto,

or filed in his office, and to obey all rules and direetions which
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he made or given by the Board touching his duties or the

overnanee of his office, Sub, for 51 V., e, 29,5, 9
Regula 18. It shall be the duty of the Seereiary to have every regu
. ‘,‘ lation and order made by the Board, drawn pursuant to the dire

tion of the Board, signed by the Chief (

ommissioner, sealed th
the offi seal of the Board, and filed in the office of the
retar
2. The Seeretary shall keep his of suitable boo I
ord, in which he shall enter a true copy of every such reguia

ion and order and every other document which the Board may
juire to be entered therein, and such entry shall eonstituts
urts be deemed and taken to be, the origina

cord of any such regulation or order

Upon application of any person, and on

s the Board 1 preseril the Seer <h loliver t
wch apj 1 rt | cop I any su Ia e
19. In the absence of the Seeretary fron kness or any other
wuse, the Board may appoimnt from its stafl an Aeting Seeretar
vho shall thereupon aet in the place of the Seeretary, and

20. The Chief Commission: hall be pard m nua
t d ! nd th t ( ) rs sha
vid hotl f ht thon dollar |
Neeret | I satlan 1 by the G rnor-in-Con
1 e 1l thousand dollar wnnual Such s
! wontl 1 104} 1 fund
hand i ( Y Canad
21. The ¢ I Couneil may from time to time, or as th
| ) | P ]
| hn 1
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2. There shall be attached to the Board such oflicers, clerks, Stail of
stenographers and messengers, as the Board, with the approval s
of the Governor-in-Couneil, from time to time appoints, at such Salari
salaries or remunerations as are recommended by the Board and
approved by Governor-in-Couneil.  The Board may, at will, dis

miss any such employee

3. Whenever the Board, by virtue of any power vested in it Payment
» > of Illr
by this Act, appoints or direets any person, other than a member pointee to
of the staff of the Board, to perform any serviee required by this I':“;‘::I
qu \
Act, such person shall be paid therefor such sum for services
and expenses as the Governor-in-Couneil upon the recommenda

tion of the Board, may, in such cases, determine

4. The salaries or remunerations of all such officers, elerks, Salarvies
stenographers, messengers, and appointees, and all the expenses ',.4“.?“‘;
of the Board of, and incidental to, the earrying out of this Aet, :Y:"' -
including all actual and reasonable travelling expenses of the to he
Commissioners, Secerctary, and of such appointees or members il
of the staff of the Board as may be required by the Board, to
travel, necessarily ineurrved in attending to the duties of their
office, shall be paid monthly out of moneys to be provided by

Parliament

22. All letters or mailable matter addressed to the Board of Corn

the Seeretary at Ottawa, or sent by the Board or the Seeretary 05
from Ottawa, shall be free of Canada postage under such regula. postag
tions as are from time to time made in that regard by the Gover-

nor-in-Couneil

Jurisdiction and Generval Powers

23. The Board shall have full jurisdietion to inguire into, Jurisdic
% tion ot
hear and determine any application by or on behalf of any party I.“:N"‘,

upon aj

interested ;
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10 that the company, or any person, has |

“ to do any aet, matter or thing required to be done by this Aet

or the Sp \et, or by any regulation, order or direetion mads

thereunder, by the Governor-in-Couneil, the Board, the Minister

1 peet 1 I d loir t
| or thin ntra lation of, this A rtl
N \ h 1 ulation | ( dire 1
| d 4 rd
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JURISDICTION  OF COMMISSION

Seetion 11 of the Aet of 1888, for which this section is sub
stituted, speecified in detail the various matters mentioned in the
Act over which the Railway Committee had jurisdietion ; these
are covered by the general provisions in (a), the first part of (b)
and seetion 25(g What follows in (b) is new, giving the
Board the powers of a Superior Court as to evidence, procedure
and the enforeement of its decisions by issning orders in the
nature of a mandamus or an injunction. This portion of the
seetion is the same as section 18 of 51 & 52 Viet., eap. 25 (Imp
(Railway and Canal Traffic Aet), omitting the provision that
**No person shall be punished for contempt of Court without the
consent of the cx officio Commissioner.”’

2. The deeision of the Board upon any question of faet, and

as to whether any company num‘wp“hv»\ Or person 1s, or 18 not,

i party interested within the meaning of this seetion, shall be

hinding and conelusive upon all companies and persons, and in
il courts. Sub, for 51 V., ¢ 20, 5. 11

This is new and was probably introduced to meet the point
deeided in Re Canadian Pacific BW, Co. and York, 1 Can

Ry
Cas. 47, where the Ontario Court of Appes

I decided that the
county of York was not a **person interested’” in the proteetion
of a highway within the jurisdiction of the Township of York by
gates and watchmen at a railway erossing within the meaning of
seetions 11, 187 and 188 of the Aet of 1888, This decision was
followed in Frontenac v, Grawd Trunk R.W. Co., 8 Ex. C.R. 349
and Grand Trunk R.W. Co, v. Tovonto, 3 O.W.R. 602

Other decisions upon the jurisdiction of the Railway Com
mittee under the Aet of 1888 are colleeted in 1 Can. Ry. Cas. as
follows

Toronto v. Metropolitan R.W, Co., p. 63, (Powers of Com
mittee are confined to approving mode and place of erossing or
junetion of railways,)

Grand Trunk BW. Co. v. Toronto, p, 82

Committee ean
not delegate its powers

Ottawa, Arnprior & Parrey Sound BR.W, Co. v. Atlantic & N
W. R.W.Co, p. 101, (Counrt will not interfere with a matter in
which Committee has jurisdietion, c.g., conflicting surveys and
loeations of railway lines.)

47
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con

clusive
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2. Any power, or authority vested in the Board under this Aet, Power
o a1t

a 1
may though not so expressed in this Aet, be exercised from time gropn,

to time, or at any time, as the occasion may require v
» time
25. The Board may make orders and regulations: Board
may

a.) limiting the rate of speed at which railway trains and lllll.AllL('-l

locomotives may be run in any eity, town or village, or in any t
class of cities, towns or villages deseribed in any regulation ; and, RS
if the Board thinks fit, the rate of speed within certain deseribed speed of
portions of any eity, town or village, and allowing another rate '™"*

of speed in other portions thereof ;

By section 227 the rate shall not execed ten miles per hour un
less the track is fenced or properly proteeted or permission is
given by the Board

(b.) with respeet to the use of the steam whistle within any tse of
stoeam

city, town or village, or any portion thereof ;
J A whistle

By seetion 224 the engine whistle shall be sounded at le
vighty rods before reaching a highway erossing at rail level
except within the limits of eities or towns when the municipal

authority may pass by-laws prohibiting the same

(¢ with respeet to the method and means of passing from Passing
one car to another, cither inside or overhead, and for the safety "‘I""'Iv
of railway employees while passing from one ear to another, and car
for the eoupling of ears; 51 V, ¢ 29, 5. 10, Am Conpling

fd.) requiring proper shelter to be provided for all railway Shelter

employees when on duty ; 57-58 V. e, 53, 5. 1, Am :,'\::”

¢.) with respeet to the use on any engine, of nettings, Devices

sereens, grates and other deviees, and the use on any engine op ' AV
’ fives

car of any appliances and precautions, and generally, in connee-
tion with the railway respecting the construetion, use and main

tenanee of any fire-guard or works which may be deemed by the

4—RY. AT
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Board necessary and most suitable to prevent, as far as possible,

fires from being started, or oceurring, upon, along. or near the

right of way of the railway ;

The observance of this provision does not appear to assist the
company in disputing liability under section 239 (2) where the
damages do not exceed $5,000,

(f.) with respeet to the rolling stock, apparatus, cattlo

devic structures and

guards, appliances, signals, methods S

works, to be used upon the railway so as to provide means for
the due protection of property, the employees of the company,
and the public;

(g.) with respeet to any matier, act or thing which by this
or the Speeial Aet is sanetioned, required to be done. or
prohibited.

Reproduces 51 Viet,, eap. 29, see, 11(r). Sub-section 3, see-
tion 279, provides for penalties,

2. Any such orders or regulations may be made to apply to
any particular district, or any railway, or section, or portion
thereof, and the Board may exempt any railway, or portion
thereof, from the operation of any such order or regulation, for
such time, or during such period, as the Board decms expedient,

3. The Board may provide penalties, when not already pro-
vided in this Aet, to which every company or person who offends
rainst any regulation made under this seetion shall be liable,

which shall not exeeed one hundred dollars for each offence, and
shall be recoverable on summary convietion. The imposition of
any such penalty shall not lessen or affect any other liability
which any company or person may have ineurred. 51V, ¢, 29, s
10, 1 and 2, Am,

4. The Board may review, reseind, change, alter or vary any
rule, regulation, order or decision made by it, whether previously

e, 29, 8. 18, Am.

published or not. 51 V.,



PART. V.

Pracmice AND PROCEDURE.

26. Every document purporting to be signed by the Chief
Commissioner and Secretary, or by cither of them, or by the
Minister or inspecting engineer, shall, without proof of any
such signature, be prima facie evidenee in all courts, and shall be
sufficient notice to the company and all parties interested (if
served therewith in the manner herein provided for serviee of
notiee), that such document was duly signed and issued by the
Board, Minister or inspecting engineer as the ease may be: and
if such document purports to be a copy of any regulation, order,
direction, decision or report, made or given by the Board, or the
Minister or inspeeting engineer, shall be prima facie evidenee in
all courts of such regulation, order, direction, decision, or report.
and when served on the company, or any person, in the manner
in seetion twenty-cight provided for serviee of notiee, shall be
sufficient notice to the ecompany or such person, of such registra-
tion, order, direetion, decision or report from the time of such

serviee, 51 V., e. 29, 5. 26, Am.

27. Any document purporting to be eertified by the Seere-
tary as being a copy of any plan, profile, book of reference or
any other document deposited with the Board, or of any portion
thereof, shall, without proof of signature of the Seeretary, be in
all courts prima facie evidenee of such original document, and
that the same is so deposited, and is signed, eertified, attested or
exeented by the persons by whom and in the manner in which,
the same purports to be signed, certified, attested or exeeuted, as
shown or appearing from such certified copy, and also, if such
certificate states the time such original was so deposited, that the

same was deposited at the time so stated. 51V, ¢, 29, s, 127, Am.

Evidence
of docu-
ments.

Service of
copies,

Certitied
plan, ete.
prima
facie
evidence,
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Certiticd 2. A copy of any regulation, order or other document in the
copies of . " % s
\Iul«u custody of the Seeretary, or of record with the Board, certified
;.:.rnt; U1 by the Seeretary to be a true copy, and sealed with the seal of
onr

the Board, shall, in all courts and for all purposes, be prima facic
evidenee of such regulation, order or doeument, without proof of

signature of the Secretary.

Method 28. Any notice required to be given to the company, or to any

‘,::,[’,':Il‘.,”u company, municipality, corporation, co-partnership, firm or in-
dividual may be, and shall be deemed to be sufficiently given or
served by delivering the same, or a copy thereof

To rail (a.) in the case of the company, to the president, viee-presi-

l‘:l;"'l‘i""""' dent, managing director, secretary or superintendent of the com
pany, or to some adult person in the employ of the company at
the head or any prineipal office of the company :

To muni- (b.) in the case of any municipality, or civie or municipal

:‘.Il',mh'""' corporation, to the mayor, warden, reeve, secretary, treasurer,
clerk, chamberlain or other principal officer thereof ;

o othe (e.) in the case of any other company, or body corporate, to

'{,":',”.' .. the president viee-president, manager or seeretary, or to some
adult person v the employ of the company at the head office of
stieh company :

To fivms d.) in the case of any firm or co-partnership, to any member
of such firm or co-parinership, or left at the last place of abode
of any such members ith any adult members of his household,
or at the office or puace of business of the firm with a elerk ems
p|n_\'-'t| therein ;

o in (¢.) and, in the case of any individual, to him or left at his

dividuals,

last place of abode with any adult member of his household, or

at his office or place of business with a elerk in his employ ;

\ Proviso Provided that such notice is sufficient in substanee, is given

in sufficient time, and, in the case of the Board. is signed by the
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Secretary or Chief Commissioner, in the case of the Minister or
inspecting engineer, or other officer or person appointed by the
Board or the Minister and required or authorized to give such
notiee, is signed by the Minister or by such inspeeting engineer,
officer or other person, as the case may be, and in the case of any
company or corporation is signed by its president or secretary,
or by its duly authorized agent or solicitor, and in the case of any
person, is signed by such person, or his duly authorized agent or

solicitor.

shall be made to appear to the satisfaction of the Board or Min-
ister, as the ease may be, under this Aet, that service of such
notice cannot be made in the manner provided in this section, or

2. When in any of the eases mentioned in this seetion, it

that the person to be served cannot be served, or that the eom-
pany or person to be served is seeking to evade serviee and there-
fore cannot be served, the Board or Minister, as the case may
be, may order and allow such serviee to be made by the publica-
tion of such notice for any period not less than three weeks in
The Canada Gazette, and also, if required, in any other news-
paper or newspapers, and serviee by such publication shall be
deemed to be as sufficient as if the same had been served in the
manner provided in the first part of this seetion.

3. Any regulation, order, direction, decision, report or other
document may, unless in any case otherwise provided, be served
in like manner as notice may be given under this seetion. 51 V|
e, 29,8 28, Am,

29. The company shall, as soon as possible after the receipt

by it, or serviee upon it, of any regulation, order, direction, de- -
o

eision, notice, report or other document of the Board, or the
Minister, or the inspecting engineer, give cognizanee thereof to
cach of its officers and servants performing duties which are or
may be affected thereby, by delivering a copy to him or by post-
ing up a copy thereof in some place where his work or his duties
or some of them, are to be performed. 51 V. e, 29 s 25, Am.

3
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Dublic 30. Publication by the Board, or by leave of the Board, for
Publica ) 3

tion of three weeks in The Canada Gazette of any rule, regulation, order
regula "

tion and or decision of the Board, shall be sufficient notice thereof to the
orders

company, to all persons, and to the publie generally : and when

such rule, regulation, order or deeision, is so published, the same,

|;.K“|.],fl. ‘ while in foree, shall have the like effeet as if enacted herein, and
all courts shall take judicial notice thereof

Notice of 31. Except in any case where it is otherwise provided, ten

applica-Jays® notice of any application to the Board, or of any hearing

i by the Board, shall be sufficient, unless in any case the Board

Board direets longer notice.  The Board may in any case, allow notice

Ay VA for any period less than ten days which shall be sufficient notice

{ given for ten days or longer

Procedure 32. When the Board is authorized to hear an application,

SR g complaint or dispute, or make any order, upon notice to the par-

cases
when no tics interested, it may, upon the ground of urgeney, or for other
notic . )

g:\.‘.' reason appearing to the Board to be sufficient, notwithstanding

any want of, or insufficiency in, such notice, make the like order
or decision in the matter as if due notiee had been given to all
parties; and such order or decision shall be as valid and take

effeet in all respeets as if made on due notice; but any person

entitled to notice and not sufficiently notified may, at any time

phication
made

“nl.lm or within such further time as the Board may allow, apply to
tendayvs

within ten days after becoming aware of such order or decision,

after the Board to vary, amend or reseind such order or decision, and

:‘.i:‘\I:‘ZL the Board shall thereupon, on such notice to other parties inter
ested as it may in its diseretion think desirable, hear such appli
cation, and either amend, alter or rescind sueh order or decision,
or dismiss the application, as may seem to if just and right.

Regula 33. All reculations and orders made by the Railway Com-

tions and
orders of
h) ilway way At and amending Aets, in foree at the time of the passage

mittee of the Privy Couneil. under the provisions of The Rail-
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of this Act, shall eontinue in foree until repealed, reseinded, Commit
- " . Lee con
changed or varied under the provisions of this Aet: and the tinue in
foree
until
vary the same, as in the ease of regulations or of orders which repealed

Board shall have the like powers to repeal, rvescind, change or

the Board may make under this Aet

“Notwithstanding anything contained in The Railway Aet,
1903, the Governor-in-Couneil shall have, and shall be deemed to
have had sinee the date npon which the said Aet came into foree,
power, authority and jurisdietion to sanetion, confirm, reseind,
change or vary, or to take other action upon, any report, order
or decision of the Railway Committee of the Privy Couneil made
before the said date under The Railway Aet of 1888, or any Aect
in amendment thereof, in as full and ample a manner as if The
Railway Aet, 1903, had not been passed, or had not come into
foree, and as if the said Railway Act of 1888 and the said Aets in
amendment thereof had not heen repealed ; and any order or de-
cision so sanctioned or confirmed shall have the same validity,
foree and effeet as if the said order or decision had been so sane-
tioned or confirmed prior to the passing of The Railway Aet,
1903.”" (4 Edw. VIL, eap. 32, see. 1.)

The sanetion of the Governor-in-Couneil was required to an
order of the Railway Committee made under seetion 187 of the
Act of 1888, Without such sanction an Order of the Committee
was ot in foree and could not be dealt with by the Board. To
meet the case of sueh orders, seetion 1 of 4 Edw, VIL, cap. 32,
as above set forth, was passed, providing that the Governor-in-
Couneil might still exereise his powers under the previous Aet

34. Notwithstanding the repeal by this Aet of the said The Existing
orders of
Railway
mittee of the Privy Couneil in foree at the time of the passage “"‘""""

Railway Act and amending Aets, all orders of the Railway Com-

" 5 " % ee may
hereof, may be made rules or orders of the Exchequer Court, or be made
of any Superior Court of any provinee in Canada, and may be :::‘I:‘r" “

enforeed in all respects, as near as may be, in the manner as pro-
vided by this Aet in the ease of similar orders by the Board ; and
all penalties, forfeitures and liabilities attaching, under this Aet,
to the violation of any regulation, or disobedience to any order Penalties

4 . ) : . under
of the Board, shall apply and attach to any violation of, or dis- this Act
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apply to obedience to, any regulation or order of the Railway Committee
violations s 2
hereafter Of the Privy Couneil oceurring after the passage of this Aet, in

all respeets, as near as may be, as if the same were a regulation
or order of the Board.

Decisions 36. Any decision or order made by the Board under this Act
of Board may be made an order of the Exchequer Court, or a rule, order
J::::.\l.»w or deeree of any Superior Court of any provinee of Canada,
rules of and shall be enforeed in like manner as any rule, order or deere

i of sueh eourt. 51 V. e 29, 5. 17, Am.

Such an order is usnally made after notiee to the parties in
terested and its exeention may be suspended pending litigation
respeeting the rights of the parties in another conrt

Re Metropolitan R'W. Co., 1 Can. Ry. Cas. 96,

Practice 2. To make such deeision or order a rule, order or deeree of
such court, the usual practice and proeedure of the court in such
matters may be followed ; or, in lieu thereof, the Seeretary may
make a certified copy of such decision or order, upon which shall
be made the following endorsement signed by the Chief Com-
missioner and sealed with the official seal of the Board :

Alterna- “To move to make the within a rule (order or deeree, as the

tive

method, s may be) of the Exchequer Court of Canada ( or, as the case
may be)
“Dated this day of AD. 19
“A. B.
Seal, “Chief Commissioner of the Board of Railway
Commissioners for Canada,”™
And the Seeretary may forward such eertified copy, so endorsed.
to the registrar, or other proper officer of such court, who shall.
on receipt thereof, enter the same as of record, and the same

shall therenpon beeome and be sueh rule, order or deeree of such

conrt,
.\‘:"!"'_’I" 3. Where an order or decision of the Board under this Aet.
: rescinded or the Railway Committee of the Privy Council under The Rail-

o
chanwed. way Act, has been made a rule, order or deeree of any conrt, any
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order or decision of the Board rescinding or changing the same
shall be deemed to cancel the rale, order, or deeree of such court,
and may, in like manner, be made a rule, order or deeree of
court.

Sub-seetion 2 and 3 arve new and the Board under sub-sec, 2
may apparently aet cx parte,

36. The Board may provide in any order that the same, or Contin

& rent
any specified portion or terms there :.,.,,h.,_

[, shall come into foree, at a
future fixed time, or upon the happening of any specified contin-
geney, event or condition preeedent, or upon the performance to
the satisfaction of the Board, or person named by it of any sypject
terms which the Board may impose upon any party interested, 1o tevms
and it may provide that the whole, or any portion of sueh order,

shall have foree for a limited time, or until the happening of any Limited
specified event. The Board may, instead of making an order :':m:f'
final in the first instance, make an aferim order, and reserve
further order and direetion to be made, either at an adjonrned Interim
hearing of the matter, or upon further application. Sraers

This is a new seetion and enlarges the powers of the Board as
to making contingent temporary or ¢ parte orders heyond those
ol the Railway Committee under the Aet of 1888,

See Grand Trunk RW. Co, v, Torento, 1 Can. Ry. Cas. 92,

37. Upon any application made to the Board under this Aet, Ay

the Board may make an order granting the whole, or part only, ""'I'I""I'"'
ol such application, or may grant such further, or other relief, or other
in addition to, or substitution for, that applied for, as to the ::,l::,'
Board may seem just and proper, as fully in all respeets as if that
such application had been for sueh partial. other, or further ’n"l..:.h“d

relief

38. Whenever the special cirenmstances of any case seem to Interim

. . ex rte

s0 require, the Board may make an interim ex parte order anthor- g0
izing, requiring or forbidding anything to he done which the

‘Y‘ NG
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Board would be empowered on application, notice and hearing
to authorize, require or forbid. No such interim order shall,
however, be made for any longer time than the Board may deem

necessary to enable the matter to be heard and determined

39. When any work, aet, matter or thing is by any regula
tion, order or decision of the Board required to be done, per
formed or ecompleted within a specified time, the Board may, if
the vireumstances of the ecase seem (0 so require, upon notice
and hearing, or in its diseretion upon ex parte application, ex

tend the time so speeified

40. The Board may make general rules governing, so far as
shall not be inconsistent with the express provisions of this Aet.
its practice and procedure under this Aet, and generally for
carrying this Aet into effeet.  Such rules may be published in
The Canada Gazette, and shall thereupon be judicially noticed,
and shall have effeet as if they were enacted in this Aet. The
Board may, upon terms or otherwise, make or allow any amend

ments in any proceedings before it

General rules were made and promulgated by the Board on
the 18th of October, 1904, and are published in the appendix

41. No order of the Board need show upon its face that any
proceeding or notiee was had or given, or any ecireumstance

existed, necessary to give it jurisdietion to make such order.

42. In determining any question of faet, the Board shall not
be coneluded by the finding or judgment of any other court, in
any suit, prosceution or proceeding, involving the determination
of such faet, but such finding or judgment shall, in proceedings

before the Board, be prima facie evidence only.
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2. The pn'mlvnv_\ of any suit, pros aution or pl‘uq-owllll:.’. in Jurisdic
. . . : o . ton of
any other court, involving questions of faet, shall not deprive the o

Board of jurisdietion to hear and determine the same uestions I.I;;'.-.|..|
of fact. by col
lateral

m . e suits,
3. The finding or determination of the Board upon any ques- pinding

tion of faet within its jurisdiction shall be binding and conclu- “: Board
on ques
tions of
fact con
clusive

sive on all ecourts,

The decisions of the Railway and Canal Traffic Commission
since its commencement are binding on the Commission as a
Court: Dideot, ete., RW. Co, v. Great Western RW. Co., 9 Ry.
& C. Tr. Cas. 210, at p. 229;: Pickford’s Co. v. London & North
Western R.W, Co., 21 T.L.R. 223,

43. The Board may, of its own motion or upon the applica- ‘::'V. -
tion of any party, and upon such security being given as it for opin
direets, state a case, in writing, for the opinion of the Supreme :"I"I‘:""""‘
Court of Canada upon any question which in the opinion of the Court of
Board is a question of law. A like reference may also be made St
at the request of the Governor-in-Council. 51 V,, e 29, s, 19,

Am.

2. The Supreme Court of Ctanada shall hear and determine Action
the question or questions of law arising thereon, and remit the il
matter to the Board with the opinion of the court thereon. 51
V., ec 29,8 20, Am.

In considering when a ease upon a question of law ean be
submitted for the opinion of the Supreme Court, the enquiry is
suggested, —What is a question of law?

The distinetion between law and faet is subtle, and sometimes
a question of no little diffiecnlty. The difficulty lies not in deter-
mining what the law is, or what the fact is, but whether the given
law is applicable to the given faet. (Austin on Jurisprudence,
1873, Vol. 1, p. 236.)

As examples of questions of law arising for decision upon
findings of fact by a County Court Judge, under the Workmen’s
Compensation Aet, 1897 (Imp.), 60 & 61 Viet,, cap. 37, see
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Hodinott v, Newton (1901), A.C. 49, p. 68, where the eon-
struction constituting a seaffolding within the meaning of seetion
T oof the Aet was treated as a question of law.  Also Maud v
Brook (1900), 1 Q.B. 581

Whether a bieyele was a earriage within the meaning of the
Highway Aet was treated as a question of law in Taylor v. Good-
win, 4 Q.B.D

The law is the rule or standard, but the facets are the varying
cireumstances which conform or not with such rule or standard

DIR

It is a question of law (1) where any such rule or standard ex
ists: (2) whether, if such rule or standard exists, the state of
facts found by the inferior court falls within such rule or stan
dard.  See Roper v, Grecnwood (1900), 83 1.1, 471

The meaning of words in an Aet of Parliament is a guestion
of law, not a matter of evidenee. The legal meaning, i.c., the
proper construetion to be placed upon words or sentences in a
statute, does not necessarily eoincide with the ordinary meaning,
e.g., the word ““place™ in a statute forbidding betting in any
“house, office, room or other place.””  Powell v. Kempton Park
Co. (1897), 2 Q.B. 242,

Definitions are often the subjeet ol
“ernelty U in Russell v. Russell (1897), A.C

In Boulton on “"The Law and Practice of a Stated Case,”

1902), pp. 120129, a number of cases are given of questions of

argument ;. as

law, c.g.,

Wiluer v. Great Northern BR.W. Co. (1900), 1 Q.B. 795
Whether a refreshment room at a station was part of the rail-
way station

Cf. *“Railway station,”” Carroll v. Casemore, 20 Grant 16,
whether a bookstall at a station, consisting of a board and
trestles, was a shop within the meaning of the Shop Hours Aet,
1802, 55 & 56 Viet,, cap. 62

“Minerals.”” Neott v. Midland B.W. Co. (1901), 1 K.B. 317,
70 LJJ.Q.B, ;

See “Words and Terms,”” Digest of Ontario Law (1904,
Vol. IV., pp. 7707-43; Stroud’s Judicial Dietionary (1903), 2nd
Edition.

By seetion -

3 (2), the Board may determine, as questions of

fact what are “‘substantially similar cirenmstances,”” “undue
preferences,”” ete., ete, within the meaning of the Aet
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44. Subject to the provisions of this seetion, every deeision Urder of
boan

or order of the Board shall be final finul

2. The Governor-in-Couneil may, at any time, in his disere- Saving
tion, either upon petition of any party, persou or company inter- .I.l'\'.l,‘“f.\
ested, or his own motion and without any petition or application ‘I;I‘l“l'::l,ll:ln
therefor, vary, change or reseind any ovder, decision, rule or il
regulation of the Board, whether such order or decision be made
inter partes or otherwise, and whether such regulation be general
or limited in its seope and applieation: and any order which the
Governor-in-Couneil may make with respeet thereto shall b
binding on the Board and all parties.

3. An appeal shall lie from the Board to the Supreme Court Appeal to

. . 2  as Supreme
of Canada upon a question of jurisdietion, but such appeal shall ¢yt o

not lie unless the same is allowed by a judge of the '!""‘“‘""

said court of buris
upon application and hearing the parties and the Board: the diction
costs of such application shall be in the diseretion of the judge

An appeal shall also he from the Board to such court upon On ques
any question which in the opinion of the Board is a gquestion of :::.“ "
law, upon leave therefor havine heen first obtained from the
Board. The granting of such ve shall be in the diseretion of
the Board.

4. Upon such leave obtained the party so appealing Seeurity
. . " " ) o 1% for costs
shall deposit with the ar of the Supreme Court of Canada ™

the sum of two hundreed and fifty dollars, by way of seeurity for

costs, and thereupon the registrar of such court shall set the

appeal down for hearing on the first day of the next session ; and Notice o1
the party appealing shall within ten days after the deposit, give hwe
to the parties affeeted by the appeal, or their respective solici

tors by whom such parties were represented before the Board,

and to the Seeretary, notice in writing that the case has been

so set down to be heard in appeal as aforesaid: and the said

appeal shall be heard hy such court as speedily as practieable
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5. On the hearing of any such appeal the Supreme Court of
Canada may draw all such inferences as are not inconsistent

with the facts expressly found by the Board, and are necessary
for determining the question of jurisdiction, or law, as the case
may be, and shall cevtify their opinion to the Board, and the

Board shall make an order in accordance with such opinion.

Compare the Railway and Canal Traffic Aet, 1888, 51 & 52
Viet,, eap. 25, see. 17 (4) (Imp.), from which this sub-section is
largely taken. The portions in italies have been added, the eon-
cluding portion omitted, *‘shall have all such powers for that
purpose as if the appeal were an appeal from a judgment of a
Superior Court, and may make any order which the Commis-
sioners could have made and also any such further or other
order as may be just, and the costs of and ineidental to the
appeal shall be in the diseretion of the Court of Appeal, but no
Commissioner shall be Tiable to any costs by reason or in respeet

of any appeal.”™
6. The Board shall be entitled to be heard, by counsel or
otherwise, upon the argument of any such appeal.

There is no provision for representation of the Board before

the Governor-in-Couneil in a proceeding under sub-seetion 2.

7. The Supreme Court of Canada shall have power to fix the
costs and fees to be taxed, allowed and paid upon such appeals,

and to make rules of practice respeeting appeals under this see-

tion, and until such rules are made the rules and practice applie-

able to appeals from the Exchequer Court to the Supreme Court
of Canada shall e applicable to an appeal under this Aet.

8. Neither the Board nor any member of the Board shall in
any ease be liable to any costs by reason or in respeet of any
appeal or applieation under this seetion,

9. Rave as provided in this seetion, an order, decision or pro-

ceeding of the Board shall not be questioned or reviewed, re-

strained or removed by prohibition, injunetion, eertiorari, or
any other proeess or procecding in any court.  Sub. for 51 V.,

29, 8. 21

e
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In the English Act the Crown is expressly mentioned in addi-
tion, see seetion 17, sub-section 6. The usual rule is that the
King is not bound by any statute, if he be not expressly named
50 as to be bound. Broom's Legal Maxims, 7th Edition, pp. 56
et seq.

45. The Governor-in-Council may at any time refer to the Governor
Board for a report, or other action, any question, matter or thing :.'ill",;:::"f
arising, or required to be done, under this Aet, or the Special :""’:"'I'll‘-}:.r
act, and the Board shall without delay comply therewith, veport.

46. The costs of and ineidental to any proceedings before the Costs,
Board shall be in the diseretion of the Board, and may be fixed
in any ease at a sum eertain, or may be taxed. The Board may
order by whom and to whom the same are to be paid, and by
whom the same are to be taxed and allowed.

2. The Board may preseribe a seale under which such costs Scale of

Costs

shall be taxed.

47. When the Board, in the exercise of any power vested in it Expenses
of works
ordered

structure, appliances, equipment, works, renewals, or repairs to by Board

by this Aect, or the Special Aet, in and by any order direets any

be provided, construeted, reconstructed, altered, installed oper-

ated, used or maintained, it may order by what company, muni-

cipality or person, interested or affected by such order, as the

case may be, and when or within what time, and upon what

terms and conditions as to the payment of compensation or other-

wise, and under what supervision, the same shall be provided,
construeted, reconstructed, altered, installed, operated, used or
maintained: and the Board may order by whom, in what pro- pear
portion, and when, the cost and expenses of providing, construet- ":I“.'h‘l b
ing, reconstructing, altering, installing and exeeuting such strue- whom to
tures, equipment, works, renewals, or repairs, or the supervision l.l:n:.:"".,
(if any), or the continued operation, use or maintenance of the nd paid.
same, or of otherwise complying with such order, shall be paid.
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Read in this conneetion seetion 23 (2) providing that the de-
cision of the Board as to whether any eompany, municipality or
person is, or is not, a party interested, shall be binding and eon
clusive

Oececasion for exer

ise of the powers of the Board, under this
seetion, as of the Railway Committee under the Aet of 1888 in
similar cases, will most frequently arise under sections 186 and
187

See Re Canadian Pacific R.W. Co. and Township and County
of York, 1 Can. Ry. Cas. 36-47; 27 O.R. 559 ; 25 A.R. 65.

48. The Board may appoint or direet any person to make an
inquiry and report upon any applieation, complaint or dispute
pending before such Board, or any matter or thing over which
the Board has jurisdietion under this or the Special Aet. 51 V.,
c. 29,8 12, Am,

2. The Minister may, with the approval of the Governor-in
Couneil, appoint and direet any person to inquire into and re-
port upon any matter or thing which the Minister is authorized
to deal with under this Act or the Speeial Aet.

49. The Board, the Minister, inspecting engineer, or person

appointed under this Aet to make inquiry or report may :

(a.) enter upon and inspeet any place, building, or works,
being the property or under the eontrol of any company, the
entry or inspeetion of which appears to it or him requisite ;

b.) inspeet any works, structure, rolling stock or property
of the company :

¢.) require the attendance of all such persons as it or he
thinks fit to ecall hefore it or him, and examine, and require
answers or returns to such inquiries as it or he thinks fit to

make

(d.) require the production of all books, papers, plaus, spe-
cifications, drawings and documents, relating to the matter
before it or him;
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(¢.) administer oaths, affirmations or declarations;

2. And shall have the like power in summoning witnesses
and enforeing their attendance, and compelling them to give evi-
denee and produee books, papers or things which they are re-
quired to produce, as is vested in any court in eivil eases. 51 'V,
e. 29, 88, 13 and 15, Am,

50. Every person summoned to attend before the Board or
the Minister, or before any inspeeting engineer, or person ap-
pointed under this Aet to make inquiry and report shall, in the
diseretion of the Board or the Minister, receive the like fees and
allowanees for so doing as if summoned to attend before the Ex-
chequer Court. 51 V., c. 29, 5. 16, Am.

2. No person shall be exeused from attending and testifying
or from producing books, papers, tariffs, contraets, agreements
and documents before the Board, or in obedienee to the subpiena
or order of the Board, or of any person authorized to hold any
investigation or inquiry under this Aet, or in any cause or pro-

ceeding based upon or growing out of any alleged violation of

this Aet, on the ground or for the reason that the testimony or
evidenee, documentary or otherwise, required of him, may tend
to eriminate him or subjeet him to any proceeding or penalty ;
but no evidenee so given, nor any document so produced, shall
be used or receivable against such person in any eriminal pro-
ceeding thereafter instituted against him other than a proseeu-
tion for perjury in giving such evidenee,

3. In any proceeding before the Board and in any action or
proceeding under this Aet, every written or printed document
purporting to have been issued or authorized by the company,
or any officer, agent, or employee of the ecompany, or any other
person or company for or on its behalf, shall, as against the
company, be reecived as prima facie evidence of the issue of
such doeument by the company and of the contents thereof with-
out any further proof than the mere production of sueh docu-

ment.
H—RY. ACT.
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PART VI
INCORPORATION AND ORGANIZATION OF COMPANY,

Lucorporation, 51

Oflices, 2.

Provisional directors, 54-54
Capital, 55 to 5
Weetings of sharcholders, 59 to 67

President and divectors, 68 to 84

Calls, 85 to 90,

Dividends and tnterest, 91 o 94

Nhares, 95 to 110

Bonds, mortgages and borvowing powers, 111 1o 116

Tucorporation

51. Every company incorporated under a special Aet shall
be a body corporate, under the name declared in the Special
Act, and shall be vested with all such powers, privileges and
immunities as are neeessary to earry into effeet the intention
and objeets of this Aet, and of the Special Aet, and which are
meident to such corporation, or are expressed or included in
The Interpretation Aet. 51V, e 29 5. 31

The following provisions of the Interpretation Aect, RS.C
cap. 1, see. 7, are more partieularly applicable to corporatio
In sub-see. (22) the word “*person”™ ineludes any body corpor
ate and politie and their legal representatives

Sub-see. (43).  Words ereating any association or number of
persons into a corporation or body politic and eorporate shall
vest in them power to sue and be sued, contract and be contracted
with by their corporate name, to have a common seal and to alter
the same at their pleasure, to have perpetual suecession and
power to acquire and hold personal property or moveables for
the purposes for which the corporation is constituted, and to
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alienate the same and shall also vest in the majority of the mem-
bers the power to bind the others by their acts and shall exempt
the individual members of the corporation from personal lia-
bility for its debts,, obligations or aets provided they do not
violate the provisions of the act incorporating them. But no
corporation shall earry on the business of banking unless when
such powers are expressly conferred upon them by the aet ereat-
ing such corporation. With this seetion may be compared Black-
stone’s enumeration of the ordinary capacities and ineidents of
corporations quoted in Brice on Ultra Vires, 3rd Ed., p. 3.

Sub-see. (45). Deals merely with the power to make, revoke,
and alter by-laws.  See notes to see. 2. sub-see. b, supra.

Sub-see. (50).  Providing that all by-laws, ete, made
under repealed aets shall continue good and valid so far as they
are not inconsistent with the substituted act until they are an-
nulled or others are made in their stead.

Name of Corporation. In Manitoba it has been held that a
misnomer or variation from the true name of a corporation in
any grant or obligation by or to it is not material if the identity
of the corporation is unmistakable: MeRae v. Corbett, 6 Man.
L.R. 426, And if the opposite party in an action desires to set
up misnomer he must objeet by application in chambers to com-
pel the company to amend and eannot set it up as ground for a
non-suit: GN.W, Tel, Co,, v. McLaren, 1 Man. L.R. 358, and
see Waterous v. McLean, 2 Man, L.R. 279, In England the
Courts have restrained the use by one company of the name
granted by its Letters Patent when it has been convineed that
that name was used for the purpose of unfair eompetition with
another who had already built up a connection in the same line
of business under a similar name:  North Cheshire, ete., Co. v,
Manchester Brewing Co. (1898), 1 Ch. 539, (1899), A.C. 83:
Randall v. The British American Shoe Co. (1902), 2 Ch. 354
Montreal Lithographing Co. v. Sabiston, Q.R. 6, Q.B. 510 (1899,
A0, 610,

Joint Stock Company. A railway eompany incorporated by
Special Aet will come sufficiently within the definition Joint
Stoek Company, which term may be used interchangeably with
“eorporation”” and “‘company.”  The designation joint stocl:
heing used to distinguish such companies from private part-
nerships and corporations whieh have no stock or shares such as

67
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syndicates, ecelesiastical bodies, trustees, cte.: Hamillon v. Stewi-
acke, cle, R.W. Co., 30 NS.R. 10, at p. 13

Powers of Railway Companics, The leading prineiples on
the subject of powers of companies generally are set out in cap
5 on Brice on Ultra Vires, 3rd Ed., pp. 60 and 61, quoted Masten
on Company Law, p. 89

s a general rule a company unless specially incorporated for
that purpose eannot 1 * in business as a railway company :
Ashbury Carviage Company v. Riche, LLR. % Ex, 224, 249, L.R. 7
HLL. 653

I'he following remarks of Lord Cairns in the above ease in
the House of Lords, at p. 667, explain the reason for this rule
“Your Lordships are well aware that this is the Aet (Joint Stock
Company’s Aet of 1862) which put upon its present permanent

footing the regulation of joint stock companies and more espe
vlally of those joint stock companies which were to be authorized
to trade with a limit to their lability. The provisions under which
that system of limiting liability was inaugurated were provisions
not merely perhaps 1 might say, not mainly, for the benefit of
the shareholders for the time being of the company, but wer
enactinents intended also to provide for the interests of two other
very important bodies; in the first place those who might beeome
sharcholders in sueeession to the persons who were sharcholders
for the time being: and secondly, the outside publie, and more
partienlarly those who might be ereditors of companies of this
kind.”" It was therefore held in that case that even though a
company was empowered to build railway ears and other rolling
stock and earry on husine ‘general contractors’ they have
no power to build a railway. In Charlebois v. Delap, 26 S.C.R
221, the same prineiple is laid down as follows: “* A company in-
corporated for definite purposes has no power to pursue objects

other than those expressed in its charter or such as are reason-
ably incidental thereto: nor to exereise their powers in the attain
ment of authorized objeets in a manner not authorized by the
charter.”  Affirmed as to this, (1899), A.C. 114. This case de-
cided that a company had no power to enter into a contraet with
one of its direetors for the purchase of shares and for the pay

ment of a bonus to him, but such contract was invalid as being
beyond the powers of the company even though authorized and
ipproved of hy every sharcholder, that it was equally impossible
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to ratify such a contract after it wag made and that a judgment
obtained by consent based upon this contract cannot stand where
the question of wltra vires was not litigated and the point was
not presented to the eourt.  For this see report of the above ease
(1899), A.C., at p. 124, as follows: ‘It is quite clear that a
ecompany cannot do what is beyond its legal powers by simply
going into court and eonsenting to a deeree which orders that the
thing shall be done. If the legality of the Aet is one of the
points substantially in dispute that may be a fair subject of com-
promise in court like any other disputed matter; but in this case
both the parties, plaintiff or defendant in the original action and
in the eross action, were equally insisting on the contract * * *
Such a judgment cannot be of more validity than the invalid
contract on which it was founded.””  These principles govern
equally whether the company is acting under a Special Aet of
Parliament or under Letters Patent granted by the Crown:
Attorncy-General v. Great Eastern RW. Co., 5 A, C,, p. 473,

Acts Ultra Vires in England. 1t has been held that the rail-
way company may not apply its funds to promote a bill in Par-
liament for extended powers:  East Anglian RW. Co. v. Eastern
Counties R.W, Co., 11 C.B. 775 And see cases eited Browne
and Theobald, 3rd Ed., p. 96, Nor can it expend its funds in
prosecuting a suit instituted by a shareholder on behalf of him-
self and all other sharcholders against the company and its
directors to make the latter liable for improper dealings with the
company's property :  Kernaghan v. Williams, 6 Eq., 228 ; Stud-
dert v, Grosvenor, 33 Ch. D. 529; and litigation between dif-
ferent members of the company cannot be paid for by the com-
pany : Pickering v. Stephenson, 14 Eq. 322; Smith v. Manchester,
24 Ch. D. 611. Funds raised for constructing new lines may
not he applied upon the original line : Bagshaw v. Eastern Union
R.W. Co,, 2 MeN, & (5. 389, Nor can a company authorized to
build a line between two termini and having to raise money for
that purpose abandon a portion of the line and apply the money
for other purposes: Cohen v. Wilkinson, 12 Beav, 138, 1 MeN.
& G. 481, Graham v. Birkenhead, ete., RW. ('o., 12 Beav, 460,

Nor may a company purchase the shares of another company :
Salomons v. Laing, 12 Beav. 339,

Nor may it work eoal mines or deal in eoal for the purpose
of profit: Attorney-Gencral v, Great Northern RW. Co., 8

69
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W.R. 556 although past workings of coal may be impliedly
legalized by Aet of Parliament : Ecclesiastical Commrs, v. Novth
Eastern R.W. Co., 4 Ch. D. 84>

Subscriptions to publie or charitable organizations have heen
held wltra vires, even though the organization might inercase pas
senger traffic: Tomkinson v. South Eastern R.W. Co., 35 Ch. D
675

Nor may a company alicnate its land other than superfluous
land, or grant a right of way over it: Bostock v. North Stafford
shire R.W, Co., 4 E. & B., 798, followed by Mullincr v. Midland
R.W,. Co., 11 Ch. D. 611

Nor may a railroad company not expressly authorized pur-

chase steam boats for the purpose of carrying passengers to an-
other railway:  See Colman v. Eastern Countiecs RW. Co,, 10
Beav., 1: although the contrary was held in South Wales B.W.
Co. v. Redmond, 10 C.BNS, 675, See this discussed in Briee
Ultra Vires, 3rd Ed., p. 127, note 1, and in the absence of spe
cial legislative sanction {o the contrary dividends must be paid
in money not in sharves: Hoole v. Great Western RW. Co,, LR
} Ch. 262, followed by Wood v. Odessa (o, 42 Ch. D. 636
although the contrary is the rule in the United States: Briee, p
347, The funds of the company may not be employed in buying
up opposition to a bill: Seottish, ¢te., RW. Co. v. Stewart, 3
Macq. 382, The following acts have been held in England to
he within the powers of railway companies: Providing funds to
oppose a dangerous bill: Attorney-General v. Andrews, 2 MeN
& G, 22 Attorney-General v. Mayor of Brecon, 10 Ch. D
204, Laying down a narrow gauge as well as a broad gauge line
of rails: Beman v. Rufford, 15 Jur. 914, A railway company
hound to supply ferry boats may employ these boats in exeur

sions to places not mentioned in its aets when not wanted for the
ferey s Forest v. Manchester B.W. Co., 30 Beav., 40

\ company possessing  rolling stock not required for its
immediate purposes may let the same to other companies: Attor
;icncral v, Greal Eastorn BRW, Co,, 11 Ch, D, 449, 5 AC
173, and so one company may agree to supply another com
pany tributary to it with such rolling stock as it may require

’-

even thongh this may involve the manufacture of rolling stock

by the former company in exeess of its own wants: Atlorney
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General v, Greal Eastern BRW. Co., supra.  And so a company
may give gratuities to its servants or directors: Hutton v. West
Cork R.W, Co., 23 Ch, D. 654,

And although it may be forbidden by Aet of Parliament to
grant a preference to one eustomer over another, yet the act is
not ultra vires and eannot be restrained in an action brought by
the shareholder against the company on the ground that it is act-
ing bevond its powers: Andorson v. Midland BR.W. Co. (1902),
1 Ch. 369,

In an important municipal case in England, London County
Council v. Attorncy-General and others (1901), 1 Ch, 781,
(1902), A.C. 165, it was held that where a county council had
power to purchase and work tramways this would not empower it
to run omnibuses in connection therewith.  The omnibus business
not being incidental to the tramway business.

Aets Ultra Vires in Canada.  One railway company without
express statutory authority has no power to agree to build the
line of another railway : Great Western BW. Co. v. Preston, etc.,
RW. Co, 17 U.C.IC 477, Nor can one railway grant running
rights over its line to another after the time for completing its
undertaking has expived: The Carlton, ete., RW, Co. v. Greal
Southern B.W, Co. (NB.), 2 Can. LT, 406, 21 N.B.R. 339. And
it also scems from this case that though one railway might grant
to another a right to conneet with it and have a running power
over it, it wonld have no power to grant to another a right to
construet a separate track alongside its own,

A Bridge Company empowered to build a bridge and charge
tolls to any railway desiring to use it has no right to grant ex-
clusive privileges to one railway : Allorncy-General v, Niagara
Falls Bridge Company, 20 Gr. 34, And a contract to pay one
of the directors a honus upon the purchase of stock by him is
ultra vires: Charlebois v. Delap, 26 S.C.R. 221, (1899), A.C. 114,

A railway company cannot grant an casement across railway

lands even by resolution or deed: Canada Southern RW. Co. v,
Niagara Falls, 22 OR. 41, Nor can any one acquire an ease-
ment over such lands by preserviption: Guthrie v. Canadian Paci-
fic RW. Co, 1 Can. Ry. Cases pp. 1 and 9. Nor can a railway
company without express statutory authority sell lands acquired
by it for the purposes of the railway: Pratt v. Grank Trunk R.
W, Co., 8 OR. 499 and see also Mulliner v. Midland R.W. Co,,
11 Ch. D. 611

B e T ——
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Where a railway company had given a bond to secure pay-
ment of compensation for lands expropriated pursuant to pro-
vineial statute and had afterwards been declared to be work for
the general advantage of Canada it was held that it had no power
to enter into such bond or continue its obligation thereunder and
must pay money into eourt pursuant to the Dominion Railway
Act: Nihan v. St. Catharines, ete,, R.W. Co., 16 O.R. 459.

A railway company which has construeted its line between
the termini mentioned in the statute may not thereafter build
beyond it without obtaining legislative authority: Kingston &
Pembroke RW. Co. v. Murphy, 11 O.R. 302, 582, 17 S.(C.R. 582

Acts Intra Vires in Canada. The following aets have been
held to be intra vires of railway companies in Canada. To
mortgage its lands even though the mortgage is wider than the
terms of its statutory authority : Bickford v. Grand Junction R.
W, Co., 1 S.C.R. 696; Charlesbois v. Great North West Central
R.W. Co., 9 Man. LLR. 1. And see further as to this and as to
power to sign notes and bills, the notes to seetion 11, infra.

The Canadian Pacific Railway Company may, under its act
of incorporation, 44 Viet., eap. 1(D.), build beyond the terminus
mentioned in that statute : Edmonds v. Canadian Pacific R.W. Co.,
1 B.C.R, Pt. I1,, 272, 295; Major v. Canadian Pacific R.W. Co.,
Ibid, 287, and Canadian Pacific R.W. Co. v. Major, 13 S.C.R.
233.  Compare with this Kingston & Pembroke R.W. Co, v.
Murphy, supra. 1t has been also held that that railway and pro-
bably all railways authorized to do business by the Dominion of
Canada in any provinee of the Dominion may hold lands in that
provinee without obtaining a license from the local Government :
Re Canadian Pacific RW. Co., 7 Man. L.R. 389. Railway com-
panies may also enter into an agreement in the nature of the
Joint Traffic Agreements with other railways or carrying com-
panies even in the absence of express statutory authority : Can-
adian Pacific RW. Co. v. Owen Sound Steamship Co., 17 O.R
691, 17 AR. 482;: and the fact that such agreements may he
in fact a pledge of part of its earnings to another company
will not vitiate the transaction: 8. C.  The Canada Southern
R.W. Co. had power under its statutes and possibly under the
general law to lease its line to another railway company even
though the latter was incorporated in a foreign country: Wel-
leans v. Canada Southcrn BW. Co.. 21 AR. 297, and Michigan




INCORPORATION AND ORGANIZATION OF COMPANY.

Central R.W. Co. v. Welleans, 24 S.C.R.,, 309. But without
express statutory authority a railway company cannot lease the
concern or delegate its powers to another company for a speci-
fied term: Hinckley v. Gildersleeve, 19 Gr, 212,

How Illegal Acts may be Restrained. Where an act is illegal
and causes an injury to a private person differing from that suf-
fered by the publie the cases above cited show that the latter
may apply for an injunction. See also Browne and Theobald,
3rd Ed., p. 98; so also sharcholders who can show that they are
suffering by ultra vires action of the company may apply for an
injunetion.

But where it is sought to restrain ultra vires proceedings on
the ground that they are a public injury such action should be
taken by the Attorney-General : Brice, p. 751 ; Browne and Theo-
bald, p. 98; Attorney-General v, Great Norvthern R.W. Co., 6
Jur. 1006 ; Attorney-General v. Bergen, 29 NS R. 135. Where
it is alleged by a shareholder that the directors of the company
are acting improperly and beyond their powers an action to
restrain their doing so must be brought in the name of the com-
pany and not by a shareholder on behalf of themselves and other
sharcholders: McMurray v. Northern R.W. Co., 23 Grant 134
Where an application is made by the Attorney-General to
restrain illegal aets it is not necessary to show any pecuniary
loss thereby.  All that is necessary is to show some breach of a
statutory obligation: Attorney-General v. Ryan, 5 Man. L.R. 81;
Attorney-General v. London and North Western R.W. Co.
(1899),1 Q.B. 72; (1900), 1 Q.B. 78.

The jurisdietion of the Attorney-General to decide in what
cases it is proper for him to sue on behalf of relators where a
complaint of this character is made is absolute: London County
Council v. Attorney-General (1902), A.C. 165. Where by
an act extending the powers of a company eertain obligations
were imposed upon it for the benefit of eustomers but no pecun-
iary penalty was imposed for default and no right of action given
to persons aggrieved ; it was held that no individual eustomer had
a right of action against the company but in case of any breach
of its statutory duties the action must be brought in the name of
the munieipality with whom the agreement legalized by the
statute was made : Johnston v. Consumers’ Gas Co. (1898), A.C.
7.
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Moncy Received Under Ultra Vires Conlract. Where a com-
pany receives money belonging to another upon a contract which
is ultra vires; the person entitled to it may recover from the
company in an action upon the eommon counts: Brockville &
Ottawa B.W, Co. v. Canada Central R.W. Co., 41 U.C.R. 431;
but the officers of a company who thus aceept money for a pur
pose which the company has no power to carry out may be
charged by the sharveholders with it: Walmsloy v. Rent Guaran-
tee Co., 29 Gr. 484

Offices

52. The head office of the company shall be in the place
designated in the Speeial Aet, but the company may, by by-law,
from time to time, change the location of its head office to any
place in Canada, notice thereof to be given to the Seeretary of
the Board who shall keep a resister for the purpose.  The
directors of the company may establish one or more offices in

other places in Canada or elsewhere. 51 V. ¢, 29, 5. 32, Am.

Change of Head Office. Compare 8 Viet,, eap. 16, sec. 135
(Imp.). Under this seetion it is now possible for a company by
by-law to change its head office from one place to another in Can
ada provided the notice mentioned in that seetion is given
Formerly a railway company could not change its head  offie
from the place specified in the Special Aet incorporating it exeept
by Jegislation amending the previous Aet. In Owion Fire Tnsu
ance Co, v. O'Gara, 4 O.R. 359, where a company had by its Aet
power to change its head office to such other place as might b
determined by the sharcholders at a general meeting a resolution
was passed at the general annual meeting for the removal of the
head office from Ottawa to Toronto.  The directors made the
change and the subsequent annual meetings were held at Toronto
at the first of which the by-law referring to the place of holding
the anual meetings was amended by substituting ** Toronto™ for
“Ottawa™ and it was held that the change was effeetually made
The objeetion which had been made in that case was that the
shareholders could not depute to the directors power to consum
mate the arrangements for a change, but should themselves have
passed a resolution declaring the change to be effeeted : but this

objection was over-ruled.




INCORPORATION AND ORGANIZATION OF COMPANY.

Service on Corporation.  Before the present rules providing
for serviee of corporations at any office at which they do busi-
ness, difficult questions arose as to the method of serviee which
ought to be adopted and it was laid down that a corporation was
only domieiled at the place where its head office was situated and
that serviee must be made at that place: See Ralph v. Great
Western B.W. Co., 14 Canada Law Journal 17 Vhrens v. Me-
Gilligat, 23 U.C.C.P. 171, Westover v. Turner, 26 UC.C.P, 510,
Wilson v. Detroit & Milwaukee R.W. Co., 3 P.R. 37: Taylor
v. Grand Trunk BRW. Co., 4 P.R. 300; and it was held that ser-
viee could not formerly have been effeeted upon a station agent
at a subordinate though important station where the agent there
acted under the direetion of some authority at a central point :
Minor v. London & Novth Western RW. Co,, 1 CBNS. 3
Brown v. London & North Western RW. Co., 4 B, & 8. 326,
Palmer v. Caledonian B.W, Co. (1892), 1 Q.13 823, In the
modern practice, however, the rules of praetice in the various
provinees generally provide that serviee may be made npon a
railway ecompany by serving certain named officers at its stations

or offices in any such provinee and it is not now necessary there
fore as a rule to serve a company at its head office where the
same is outside the jurisdiction: Tytler v. Canadian Pacific B.W
Co., 29 O.R. 654, 26 AR., 467. This point was much discussed
in Lamont v. Canadian Pacific R.W. Co., 5 Terre, LR 6O

In England the rule is that a company may be ‘od at any
place where it may be found **doing business™ or is **resident”’
and therefore it may be served wherever there is an agent who
is authorized to transact business on behalf of the company, even
though he does other business as well: Haggin v. Comptoi
D’Escompte, 23 Q.B.D. 519, and The Bourgogne (1599) P, 1
and (1899), A.C. 431 ; Dunlop v, Actien (1902), 1 K.B. 345; and
the same rule has been substantially applied in Ontario: Went-
worth v. Smith, 15 P.R. 372 Murphy v. Phaniz Bridge Co., 18
P.R. 406 and 495. And see also Armstrong v. Lancashire Fire
Insurance Co., 3 O.L.R. 395, Where in the charter of a railway
company, such as the Canadian Pacific R.W. Co., 44 Viet. (D.),
cap. 1, elause 9 of the schedule, it is direeted that a railway com-
pany may by by-law appoint a place within each provinee at which
serviee is to be effeeted and that serviee at that point should be
as good as though made at the head office, it is doubt{ul whether
such a provision for serviee is exclusive and over-rides the Rules
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of Praetice in foree in the Provinee as to serviee or not. In Brit-
ish Columbia it has been held that service must be made at the
place designated by by-law: Jordan v. McMillian, 8 B.C.R. 27;
Hansen v. Canadian Pacific Ry. Co., 8 B.C.R. 29; and the same
rule has been laid down in the North-West Territories: Lamont
v. Canadian Pacific RW. Co., 5 Terr. LLR. 60. But in the Pro-
vinee of Ontario it has been held that the schedule to that statute
can not over-ride the general provisions in foree in Ontario pro-
viding for serviee on corporations having their head office else-
where: Tytler v. Canadian Pacific R.W. Co., supra. Where a
railway company has no head office within the Dominion of Can-
ada it has been held in Manitoba that if it has an office and does
business within that provinee it may be sued for work done
there: Crotty v. Oregon, cte., RW. Co., 3 Man. L.R. 182,

Provisional Directors.

83. The persons mentioned by name as such in the Special
Act are hereby constituted provisional directors of the com-
pany, and of such provisional directors a majority shall be a
quorum, and the said provisional directors shall hold office as
such until the first election of directors, and may forthwith
open stoek books and proeure subseriptions of stock for the
undertaking, and receive payments on account of stock sub-
seribed, and eause plans and surveys to be made, and deposit
in any chartered bank of Canada moneys received by them on
account of stock subseribed, which moneys shall not be with-
drawn, except for the purposes of the undertaking, or upon
the dissolution of the company for any cause whatsoever. 51
V. e 29, & 33

General Remarks.  This scetion and see. 54 appear for the
first time in the Consolidated Railway Act (1888), although in
Speeial Aets it had been the practice for sometime before to state
that certain named persons, generally the whole body of incor-
porators, who were frequently very numerous, shonld be provis-
ional directors to hold office until the first meeting of shareholders
ind until the eleetion of regular directors.  See for instance the
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Aet incorporating the Grand Junetion Railway, 17 Viet,, cap. 43,
which beeame the subjeet of discussion in Peterborough v. Grand
Trunk BR.W. Co., 18 U.C.R. 220. In England it has never been
the praetice to appoint provisional directors and the term is
not used: See Michie v. Ervie & Huron BE.W. Co., 26 U.C.C.P.
566, at p. 573, Until incorporation and organization the work is
carried on by “*promoters’ and in the Railway Construetion
Facilities Act (1864), 27 & 28 Viet,, eap. 121, see. 2, that term
is defined and is eonstantly used throughout the statutes and the
rights and liabilities of promoters are discussed in Browne &
Theobald, 3rd Ed., pp. 537 and 538, These promoters until the
organization is completed form themselves or some of their mem-
bers into a *‘provisional committee’ who become ** provisional
committeemen,”” whose duties and obligations are set forth in
Browne & Theobald, 3rd. Ed., p. 535.  In the carlier Canadian
Aets incorporating railway companies no provisional directors
were nominated but a date was set for a meeting of shareholders
at which direetors were to be eleeted who were then to eleet their
president and viee president : See The London and Gore Railway
Act, 4 Wm, 1V, eap. 29,

Powers of Provisional Dircetors. The status of provisional
direetors was first discussed in Ontario in Re North Simeoe R.W.
Co. and Toronto, 36 U.C.R. 101, It was doubted by Gwynne,
J., at p, 119, whether under the Special Aet ineorporating that
company, provisional dircetors had any power to apply to com-
pel a munieipality to pay over a bonus which had been voted to
the company.  Ile thought their powers were limited to putting
the Aet of Incorporation into operation until the amount neees-
sury to procced to the eleetion of the regular Board was sub-
seribed and, in his opinion, the further carrying out of the pro-
jeet should rest with the regular Board., This case was affirmed
on appeal, Ibid, p. 121, but the powers of provisional directors
were not dealt with.  In Michic v. Evie & Huron R.W. Co., 26
U.C.C.P. 566, their powers were eritically examined by Hagarty,
CJ.C.P., who held in effeet that as only one of fifty-one provi-
sional directors had taken stock their aets must be carefully
serutinized, that while it was diffieult to define the limits of the
authority given by Parliament to them, it would appear that
their duty was to take all necessary steps to get the company into
proper working order, that it could hardly have been intended
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to give a number of persons not sharcholders themselves, power
to burden future shareholders with pecuniary obligations; that
in his opinion it was not intended to give them as much power
as the directors which were to be eleeted by the share-
holders themselves and that their duties were limited to pur
poses of organization, to opening stockbooks and dealing with
subseriptions and upon the nee
and paid up, to call a general meeting of the sharcholders to elect
directors whereupon their duties would  cea and that the
“working up'’ of bonuses and ineurring large expense in doing
so was not within their powers as conferred by the Speeial Aet
then under consideration.  He says at page 576 “*The persons
provisionally appointed are mere trustees for the earrying ont
of a plain simple duty and that in the performanee of that duty
they are to derive no personal advantage and to ereate no un-
necessary burden on those who subseribe for shares in the under-
taking.””  He coneedes that they might appoint a person to act
as their seeretary and treasurer, but if such person is one of the
statutory provisional directors he considers that he would not he
entitled to remuneration, nor can they themselves while practi
cally trustees elaim payment for their serviees, In this judg
ment Gwynne and Galt, JJ., eoneurred.

ssary amount heing subseribed

Provisional directors must proceed regularly in the man
ner preseribed by the aet and if they meet without proper
notice having been given or attempt to transact business
while no quornm is present their acts will be invalid: McLaren v
Fisken, 28 Gr. 354, A provisional direetor has no power to
hind the company by agreeing that a subseriber for stock shall
only have to pay his subseription upon the company fulfilling
certain conditions.  No provisional director ean bind the com
pany by his representations or agreements: Wilson v. Ginty, 3
AR 124 but where one provisional director was entrusted by
the company with the performance of the various duties neces
sary for organization and he performed those duties without
always consulting his co-directors, everything heing earried on
informally and frequently irregularly, it was held that a person

cmployed by such provisional direetor to advertise and other.
wise promote the undertaking might recover the value of his ser
viees from the company : Allen v. Ontario and Rainy River KW,
Co, 29 O.R. 510, Where provisional directors had exeeuted i
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bond on behalf of a railway eompany to maintain work shops in
Whitby in consideration of a bonus granted by the latter it was
held by Boyd, €., at the trial that this bond was binding upon
the railway and upon a company with which it had amalga-
mated : Whithy v. Grand Trunk B.W. Co., 1 Can. Ry. Cases 265,
but upon appeal this judgment was reversed on the ground that
the provisional direetors had no statutory power to enter into
such an obligation: S.C. 1 Can, Ry. Cases 269,

In O'Dell v, Boston & Nova Scotia Coal Co., 29 NS R, 385,
it was held that provisional directors might perform the usual
duties necessary to the management of the undertaking and
accordingly might dismiss employees. \Where an aet ereating a
company required that it should not *‘commenee operations’
until fifty per cent. of its capital had been paid up it was held
that this did not prevent provisional directors from proceeding
to allot stoek and eolleet ealls or do any other act within their
power short of actual operation of the company : North Sydney,
cte,, Co. v, Greener, 31 NSR. 41, It will be observed that the
above seetion precisely defines the powers and duties of pro-
visional direetors and gives them power to proeeed with the
necessary preliminary surveys so the above eases must he vead in
the light of the powers expressly conferred by this statute and
by the special aet incorporating the railway company

54. If more than the whole stoek has been subseribed, the
provisional direetors shall allocate and apportion the anthorized
stock among the subseribers as they deem most  advantageons
and eondueive to the furtherance of the undertaking. 51 V.,
e, 29, 8. 34,

Allotment of Stock. For other decisions upon this point see
the notes to sees. 56 and 95, infra.

But for the express provisions enabling provisional directors
to allot stock it may be that they wonld have no such power, Tt
has been held that an agreement before organization of a com-
pany to take stoek was not binding heeause there were then no
directors to allot it and they were the only ones who could do so:
See Cazelais v. Picotte, QR., 18 S.(", 538,

Unless speeially authorized to do so directors may not issue
shares at less than their par value: Melntyre v. MeCraken, 1 A.

M

Aot
ment of
stock
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R. 1.1 8.C.R. 479; nor where sharcholders have deelared how
an allotment shall be made may the direetors vary it by provid-
ing for an allotment to themselves: Stephenson v. Vokes, 27 O.R
6491 In every allotment there must be a notification thereof to
the subseriber as the subseription is merely an offer which is not
sufficiently aceepted by the action of the directors in allotting
stock pursunant to it The contract is not complete until notice
of the .ullntmn nt is given to the purchaser: Pellatt’s Case, 2 Ch
; Gunn's Case, 3 Ch. 405 and it will not be sufficient notice
of allotment merely to hand the .nupllmu- to the company’s
brokers to be advertized in the local paper: Nasmith v. Manning,
5 AR, 126 5 S.C.R. 417; nor will notice of allotment sent to
the company’s own agent bind the subseriber: Hebb'’s Case, 4
Eq. 9: but notice of allotment sent by mail will bind the sub

seriber from the time of posting it if the letter reached the allot
tee: Dunlop v. Higgins, 1 H.1L.C. 381; Harris’ Case, LLR. 7
Ch. 587; and apparently the contraet is complete whether the
letter reached him or not unless perhaps he has designated any
other method of notifying him: Harris’ Case, supra; Houschold
Fire v. Grant, 4 Ex. D). 216, and sce Oppenheimer v. Brackman,
32 R.CR. 699 and Alerander v, Steinhardt (1903), 2 K.B. 208
Where, however, a person contracts with a company by deed
under seal to take certain sharves and those shares are allotted to
him pursuant to the contract no further notice is necessary
Nelson v, Pellatt, 2 O.1LR. 390, 4 O.L.R. 481, following Xenos v
Wickman, LLR. 2, 1LL. 296, and distinguishing Nasmith v

Wanning, supra. To the same effect as Nelson v, Pellatt is
Eurapean, cte., BW. Co. v. MeLeod, 3 Pugs. (N.B 31 see pp
L35 and 40 \ letter written by the company’s seeretary to
the subseriber stating that certain shaves have been allotted to
him will not be binding upon him unless it is also shown that such
shares were actually allotted by the directors: Connor v, Mat
thews, Q.R. 8, Q.B. 138; where a subseriber makes it a condition
that he shall not pay for his shares unless he receives eertain
other money and he does not reeeive it and no formal notifieation
of allotment is sent him he is not bound by his subseription: Re
Publishers Syndicate ; Mallory’s Case, 3 O.1LR. 5
visional director has no power to bind the ecompany by eecepting

: but a pro-

subseriptions upon a condition and if allotment is made and
1, the subseriber will be liable even

notice thereof duly giv
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though the condition be unfulfilled: Nasmith v. Manning, 29
U.C.C.P. 34, 5 AR. 126, 5 S.C.R. 417; and every condition
annexed to a subseription must be approved by the company
before the latter ean be bound by it: Hamilton v. Holmes, 33
N.S.R. 100; Kingston St. B, W, Co. v. Foster, 4 U.C.R. 552.
Where a company issued certificates of stoek and haunded them
to their brokers to be forwarded to subseribers but it did not
appear whether defendant’s certificate ever reached him  but
notice of ealls were subsequently sent him, this was held to
be a sufficient notice of allotment : Denison v. Lesslie, 43 U.C.R.
22 3 AR, 536 Directors cannot delegate to their officers or to
third parties the company’s statutory powers to allot stock or
make calls: Re Bolt & Iron Co.; Hovenden's Case, 10 P.R. 434,

Capital.

The capital stock of the company, the amount of which

55. Capital

shall be stated in the Special Aet, shall be divided into shares :"'h"l"

of one hundred dollars each; and the money so raised shall be shares

applied, in the first place, to the payment of all fees, expenses
and disbursements for procuring the passing of the Special Aet,
and for making the surveys, plans and estimates of the works
authorized by the Special Aet; and all the remainder of such Applica

money shall be applied to the making, equipping. completing tion of
and maintaining of the r

taking. 51 V., e. 29, s.

proceed

ilway, and other purposes of the under-
30,

Compare 8 Viet,, cap. 16 (Imp.), sees. 6 and 65. The English
statute being applicable to all kinds of companies does not pre-
seribe the amount of the shares,

Application of Capital.  This section gives promoters the
right to reimburse themselves out of the eapital stock for any
expenses of organization for which they may have paid or become
liable.  When provisional direetors or promoters in advance of
the organization of a company aet on behalf of the incorporators
they may be personally liable for expenses properly ineurred but
will be entitled to contribution from those for whom they aet in
proportion to the amounts of their subseription for stock : San-
dusky v. Walker, 27 O.R. 677; Sylvester v. McCuaig, 28 U.C.

6—RY. ACT.

s
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C.P. 443, Where defendants took over the Grand Junetion
Railway Co., but without taking any stock in it, it was held that
no capital stoek in the Grand Junetion Railway having been sub-
scribed, there was nothing out of which the expenses of a pre-
liminiary survey could be paid and they were not liable merely
ny reason of their having acquired the other line: Peterborough
v. Grand Trunk B.W. Co, 18 U.C.R. 220. A person entering
into an obligation on behalf of a company not yet formed will he
personally liable: Thomson v. Feeley, 41 U.C.R., 229 Where
work is performed, however, on behalf of a company afterwards
incorporated the person performing the services may recover
out of the funds of the company provided the serviees were such
as are covered by the terms of the statute: Hitehins v. Kilkenny
RW. Co., 9 C.B. 536: Re Tilleard, 11 W.R. 764; but a person
employed as a elerk to the promoter of the company who has
looked only to the promoter for payment cannot recover out of
the funds of the company for work done in obtaining incorpor-
ation: Re Kent Tramways Co, 12 Ch. D. 312. A pro-
moter may, however, stipulate that he shall not be personally
liable but that the work shall be paid for only out of the funds
of the company when organized: Parsons v. Spooner, 5 Hare
102, A person may agree to indemnify a company against the
costs of obtaining a Special Act notwithstanding the latter’s
liability under the above seetion, but an agreement to indemnify
promoters will not relieve the company from liability for expen-
ses of incorporation properly incurred: Re Brampton, ete., R'W,
Co., 10 Ch. 177 Addison’s Case, 20 Eq. 620,

Purposes to which Capital may be Applied.  See notes to see,
M, Powers of Companies.”’

Rescrve Fund,  An ordinary trading company may without
special authority set aside a reserve fund ont of its earnings:
Earle v. Burland, 27 AR. 540, affirmed on this point (1902),
A.C. 83

Preferved Stock No power is expressly given under the
Railway Aet to issue preferred stoek, nor is it usual in granting
charters to insert in the Speeial Aet any provision for doing so
The question whether a company has power even with the con-
sent of a majority of its sharcholders to issue preferred stock is

one of some diffienlty, because the issnance of preferred stock
whereby certain sharcholders arve to be paid dividends bhefore
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the rest ean reecive any upon their stock has been held to bhe a
breach of the rule that all sharcholders are entitled to eqnal
rights, unless the contrary is declared by statute, charter
or expressed eontract: Lindley on Companies, p. 399; Hut-
ton v. Ncarboro Hotel Co., 2 Dr. & Sm. 514 and 521; and
it is therefore safer where it s desired to issue preferrved
stock that the by-law providing for the issue of such sharves
should be unanimously sanctioned by the vote of the share
holders present in person or by proxy at a general meeting of the
company duly ealled for considering the same or that it should
be otherwise unanimously sanctioned in writing by the shar
holders of the company. White's Canadian Company Law, 87
The ease of Hutton v. Scarboro, however, was dissented from by
Lord Macnaghten in British v. Coupcr (1894), A.C 399 and in
Andrews v. Gas Meter Co, (1897), 1 Ch, 361, Hutton v. Ncar-
ruled, and it was held that the rights
of sharcholders in respeet to their shares and the terms on which
additional eapital may be raised are matters to be regulated by
the company and may be determined by it from time to time by
special resolution and the court therefore upheld the validity of
the resolution anthorizing the ereation of preference shares. See
also Allen v. Gold Reefs (1900), 1 Ch. 656 ; Buckley on Conpany
Law, 8 Ed., pp. 215 and 216,

boro was definitely ov

56. So soon as twenty-five per eent. of the eapital has been

subseribed, and ten per eent, of the amount subseribed has been

paid into some chartered hank in Canada, the provisional diree-
tors shall eall a meeting of the sharcholders of the company at
the place where the head office is situate, at sueh time as they
think proper, giving the notice preseribed by seetion sixty-one
of this Aet, at which meeting the sharcholders who have paid at
least ten per eent. on the amount of stock subseribed for by them
shall, from the shareholders possessing the qualifieations here-
inafter mentioned, eleet the nminnber of diveetors preseribed by
the Special Aet. 51 V., e 29, 5. 36

No similar provision appears in the English Aet. By 8 Viet.,
cap. 16, see. 66, the first general meeting of the company is to bhe

held within the time preseribed by the eharter or, if no time is
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preseribed, then within one month after incorporation. The
provisions governing the subseription and payment for stock are
generally preseribed by the Speeial Aet. See also section 83 as
to the eleetion of directors,

Subscription and Paymenl for Stock. Tt is only when the
conditions as to subseription and payment of the necessary pro
portions of stoek have been truly and in fact complied with that
the persons associated by the charter can proceed with the ob
jeets for which they were incorporated, and therefore where a
payment on account of the stock was made by note instead of in
cash it was held that another subseriber could not be sued for
unpaid calls where the neeessary amounts to be paid in were not
otherwise colleeted : Niagara Falls Road Co. v. Benson, 8 U.C.R.
307; but see Grecner v. North Sydney Transportation Co., 31
N.S.R. 41, where it was held that while a company could not
“eommenee operations’” unless the neeessary amounts had been

subseribed and paid for, yet the provisional direetors might
institute a suit in the name of the company for unpaid ealls. It
was again held in Nelson v. Bates, 12 U.C.R, 586, that payment
for shares by discounting the promissory note of the direetors
was not a payment within the meaning of the statut » then under
consideration: (12 Viet,, eap. 84, U.C.) and that an action for
calls brought before the actual payment of the cash by the direc
tors could not be maintained.  Howland v. McNab, 8 Gr. 47,
decided that payment of the proportion on aceount, required by
the charter, by transferring a steamer to the company which
formerly belonged to the subseriber was merely an evasion of the
stutute and that the company could not proceed with its oper
tions. In Dominion Salvage, ete., Co. v. Alty.-Genl., 20 R.1.. 557,
21 S.C.R. 72, the provision for payment and subseription of a
certain proportion of the capital before the commencement of
operations was declared to be imperative and not diveetory, and
being imposed for the benefit of the publie it should be strietly
insisted upon (see 21 S.C.R., at p. 84), and therefore where only
$60,000 out of $100,000 of the vequired ecapital was bond fide
subseribed and an additional $40.000 was subseribed by a man of
straw and upon a promise made by the directors that he wounld
never have to pay it, it was held that the company was not pro
perly organized and that the Attorney-General of Canada had
the richt to apply to have the charter set aside.  Tf sharcholders
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desire, however, that proceedings shall not begin until a eertaie
amount has been paid in and subseribed for, they should pro-
vide that their subseriptions are conditional upon that being
done and such conditions will then be valid and binding upon the
company and on its ereditors: North Staffordshire Steel Co. v.
Ward, LLR. 3 Ex. 172; Picrce v. Jersey Watcrworks Co., LLR. 5
Ex. 209.

In an action brought by a ereditor against a sharcholder who
had not fully paid up his subseriptions, it was held that the mere
fact that one of the subseriptions had not been paid which was
required to make up the amount subseribed and paid for before
operations could be begun, or that such subscription was only
colourable, was no defence to an action for calls; provided it
appeared that the shareholder engaged in the alleged colourabl
transaction has actually subseribed and paid in his proportion.
Any such eolourable arrangement would be illegal and 10t bind-
ing on the company : Port Whitby, ete., RW. Co, v. Jones, 31
U.C.R. 170. Generally speaking it is no defence to an action for
calls that the amount subseribed was not the full amount of
capital required to build the road: Port Dover, ete., RW. Co.
v. Grey, 36 U.C.R. 425.

Evidence of Subscription. Even though a sharcholder may
not have reecived formal notice of an allotment of stock to him,
vet, if he pays a call on account and attends a meeting of share-
holders he will be liable, provided he signed the stock book : Wil-
son v, Ginty, 3 AR. 124, The subseription to a stock book is
sufficient evidence of the party subseribing being a shareholder
within the meaning of the Railway Aet, without the issue to him
of any serip therefor: Smith v. Spencer, 12 U.C.C.P. 277, and
the mere fact that a railway is called a “‘railroad’’ at the head
of the stock book does not vitiate the subseription: Ibid; and
where after a stock book has been opened and signed by a share-
holder a new one is opened with a provision that any old sub-
seriber might withdraw upon giving notice thereof to the presi-
dent, a subseriber to the old stock book who failed to give such
notice was bound by his subseription. Ibid. Where the number
of shares subseribed for by a shareholder has been changed with-
out his authority the shareholder is not liable upon his
subseription at all: Moore v. Gurney, 22 U.C.R. 209. This
case also holds that it is no defence to a shareholder to say that
the company has not a sufficient amount subseribed and has no
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reasonable hope of colleeting it and the company is not bound to
wait until it has means in sight to construet all its line before
beginning upon a part of it, provided all statutory requirements
as to subseriptions have been made. It is a question whether the
payment by a shareholder may be made in kind or in *‘moneys
worth " instead of in cash, and in Howland v. McNab, 8 Gr. 47,
where a steamer had been offered by a subseriber and aceepted
by the direetors in lieu of the cash due on his first payment, it
was held<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>