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PREFACE.

The necessity for a book of this character has arisen from the 
faet that no second edition of the late Mr. Abbott's valuable 
work on Railway Law has been published since its issue in 1896, 
and also from the radical changes effected in the Railway Act of 
Canada by the consolidation and amendments made in 190:1. 
The present annotated edition of the Statute is offered to meet 
the evident demand for a b<a>k dealing with the changed condi­
tions of modern railway legislation in Canada.

The authors are greatly indebted to Mr. J. Campbell Mac- 
Mu rchy, of Osgoode Hall, Barrister-at-law, for valuable assist­
ance in the preparation of the work and during the period of its 
passing through the press.
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THK CANADIAN RAILWAY ACT
(ANNOTATED).

INTRODUCTION.

When railway* wen* first projected in Canada there was, of 
course, no general statute under which they could operate, and 
each railway that desired to exercise the power of eminent 
domain, to use fire and cross and run on highways, without being 
indicted for a nuisance, or to levy tolls for freight or passengers, 
and carry on any of the business incident to such companies was 
obliged to ask from Parliament such powers as were necessary 
for their organization, operation and maintenance and which 
were not expressly or impliedly conferred upon them by the com­
mon law. As all corporations apart from the privileges confer­
red on them by the Crown or Parliament by their charter had no 
greater rights than individuals, and, in many respects, their 
powers were much less, the result was that whenever a railway 
company was incorporated the act of incorporation embodied all 
the powers which it was thought the company would require and 
all such powers and all corresponding duties mid liabilities im­
posed upon the company were to be found within the four eor- 
ners of their a et of ineorporation and amending statutes.

Early instances of these special statutes are to be found in 
the Acts incorporating the Champlain and St. Lawrence Kail- 
road (1832). 2 Wm. IV., cap. 58 (L.C.), (which is the earliest 
instance of Railway Legislation in Canada), the Cobourg Rail­
road Company, 4 Wm. IV., cap. 28, and the London and Gore 
Railway Company, 4 Wm. IV., cap. 29 (V.C.), which last is the 
original act of incorporation of the Great Western Railway Com­
pany. now part of the Grand Trunk Railway Company of Can­
ada. The first of these Vpper Canadian statutes contains twenty- 
four sections and the latter twenty-six; they both empower the

1—BY. ACT.
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incorporators to hold real estate for the purposes of the rail­
road only, to construct “a double or single iron or wooden rail­
road or way, to carry ‘1 passengers, goods and property either 
in carriages used and propelled by the force of steam or by the 
power of animals or by any mechanical or other power, or by any 
combination of power” which the company might choose to 
employ.

In ease of failure to agree with the landowners, either for 
land or damages, they were to proceed to arbitration.

They were authorized to explore the country along their in­
tended right of way and to construct roads and bridges.

They were authorized to collect tolls “on all goods, merchan­
dise and passengers using or occupying the said double or single 
iron or wooden railroad or way,” and to “erect and maintain 
such toll houses and other buildings” as might be required for 
their business.

There were provisions made for the organization of the com­
pany and the rights ami duties of shareholders, directors and 
officers, and for payment of dividends, and after a prescribed 
term of years (forty and fifty years respectively) the Crown was 
at liberty to assume possession upon payment to the shareholders 
•of the par value of their stock plus a premium of twenty-five per 
cent. The Legislature reserved to itself the right to alter the 
charter, and fixed a limitation of six months within which actions 
must he brought for any damages done by reason of the railway. 
The Act incorporating the Champlain and St. Lawrence Rail­
road is much more elaborate in its provisions than the later Upper 
Canadian Statutes, and contains fifty-one sections laying down 
with a good deal of detail the duties and rights of the propri­
etors of the railroad. It also contains in section 2 a provision not 
in the early Upper Canadian Statutes that plans shall be made 
and the line laid out by a sworn surveyor and the plans filed in 
the office of the Prothonotarv of the Court of King’s Bench in 
the District of Montreal before the railroad may he operated. As 
mentioned later in this introduction similar provisions do not 
occur in the Cobourg Railroad, and London and Gore Railroad 
Acts, though they do occur in a much earlier Turnpike Act : the 
Act incorporating the Dundas and Waterloo Turnpike Com­
pany, 10 Geo. TV., cap. 15, sec. 2. But though these arc perhaps 
the earliest statutes in Canada in which companies were incor­
porated for the purpose of constructing and operating railways
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only, we have an earlier instance of a canal company being also 
authorized to construct a railway in the vase of the Welland 
Canal Company, incorporated in 1824 by 4 Geo. IV., cap. 17, 
which was empowered to build two canals “with their necessary 
locks, towing paths, basins and railways’’; and in this and other 
early Acts incorporating Bridge, Ilarlamr and Canal Companies, 
we find the model for the early Hailway Acts already mentioned. 
It is interesting to note that all these early statutes conferring 
publie franchises with their attendant powers of eminent domain 
contain substantially similar provisions for a reversion of the 
franchise to the Government, after terms of thirty, forty or fifty 
years. From these instances it is apparent that the principle of 
public ownership is no new thing in Canada ; so also these 
statutes all have similar provisions for arbitration, for levying 
and collecting “tolls,” for limiting the time within which actions 
for damages may la- brought, and for the internal management 
of the company’s affairs. Even the language of early railway 
acts is more applicable to canals than to railroads, as we under­
stand them, for they contemplate the construction of a species 
of highway with “toll-houses” at certain points over which 
others may run their “carriages” upon payment of the pre­
scribed “tolls.” All this is still seen in the ease of canals, but 
has become mere history in the case of railways. It is probably 
its descent from early Canals and Bridges Acts that has led to the 
retention of the term “tolls” as applied to freight charges in the 
Railway Act of 19011, Bart II. For early instances of turnpike, 
canal, bridge and harbour charters see also the Acts respecting 
the Desjardins Canal Company (1826), 7 Geo. IV., cap. 18. The 
Cataraqui Bridge Company (1827), 8 Geo. IV.. cap. 12; the 
Cobourg Harbour Company (1829), 10 Geo. IV., cap. 11. and the 
Dundas and Waterloo Turnpike Company (1829). 10 Geo. IV.. 
cap. 15.

It is to be noted, too, that while the earlier railway acts con­
tain no provision for filing a plan, the last named Turnpike Com­
pany’s Act provided that upon completion of the roads a plan 
made by a sworn surveyor was to be tiled with the Clerk of the 
Peace before tolls could be collected.

From the years 18:14 to 1851 the number of railway enter­
prise applying for incorporation became more and more numer­
ous, and as business increased, and with it experience, the pro­
visions which each company sought to have incorporated in its
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charter greatly multiplied ; ami we find that in 1847 when the 
Legislature desired to incorporate even a comparatively short 
line, such as the St. Lawrence ami Industry Village Railroad 
Company, which they did by lit & 11 Viet., cap. 64, it required 
sixty clauses, contained in twenty-one large pages, to prescribe 
the necessary powers and obligations. By this time the English 
Railway Clauses Consolidation Act (1845), 8 Viet., cap. *20, and 
the English Lands Clauses Consolidation Act, 8 Viet., cap. 18, 
had been passed, and there was a demand in Upper and Lower 
Canada for some similar consolidation.

This matter and other railroad topics of general interest were 
referred to a Parliamentary Committee of which the Honourable 
W. B. Robinson was Chairman, and in a second report presented 
to the House on April 16th, 1846, printed as appendix R to the 
journals of the House for that year, that committee recom­
mended that the English Act of 1845 be enacted in Canada with 
such changes as the circumstances of the country might require. 
They also submitted a draft set of standing orders which they 
considered should govern future applications to Parliament for 
incorporation. This report was submitted and the bill road a 
first time on April 16th, 1846 (Journals 1846. p. 100), and on 
April ‘20th 1846, it was ordered that it lie read a second time on 
the 4th of May following (Journals, p. 181), but it was not then 
further proceeded with. In 1850, however, an Act was passed 
as 13 & 14 Viet., cap. 7*2, which extended to railroad companion 
the provisions of an Act passed in 1840 conferring general 
powers of construction and expropriation upon “Joint Stock 
Companies for the construction of roads and other works in 
Upper Canada.” It was recited that this was done so as to en­
courage the “introduction of British capital and enterprises into 
this Province”; but it was not a success, for in a report to which 
we are about to refer more fully, Sir Allan Macnab, as Chair­
man, says: “The statute 13 & 14 Viet., cap. 7*2, allowing Joint 
Stock Companies to be formed for tin* construction of railways 
without special acts of incorporation has been brought under the 
notice of vour committee. It is obvious that this Act if con­
tinued must greatly injure the progress and success of the prin­
cipal railroad undertakings in the Province. No company will 
be found willing to risk their capital in an extensive line of rail­
way so long as a private association have the right, without giv­
ing notices or granting compensation, to select the most favour-
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able part of their route for the construction of a parallel and 
competing road, which after using the longer line to suit its con­
venience, may divert the trade just at the least expensive and 
most profitable portion of the line.” This report is dated July 
21st, 1851, and is to be found in Appendix U.U. of the Journals 
of the House for 1851. The whole report, with its schedules, is 
one well worthy of perusal by any one interested in the subject 
of railway legislation, and contains, amongst other things, a 
draft bill for an act to be known as the “Railways Clauses Con­
solidation Act,” which though based upon the English Railways 
Clauses Consolidation Act (1845), is less elaborate in its provi­
sions. This draft bill, after some amendments, was accepted by 
the House in the session of 1851, and became law on August 80th, 
1851, as 14 & 15 Viet., cap. 51. The title of the act is “The Railway 
Clauses Consolidation Act,” and it consists of twenty-two sections 
subdivided into numerous sub-sections. Though it has under­
gone many changes and received numerous additions, it may still 
be regarded as the parent statute upon which all subsequent con­
solidations have been modelled. The chief difference between 
this and the English Act of 1845 is that in England the powers 
of eminent domain conferred on all companies exercising public 
franchises were consolidated in a separate statute, known as the 
Lands Clauses Consolidation Act, 1845 (8 Viet., cap. 18), where­
as the Canadian Act was in this and in all other respects self- 
contained and the powers and method of expropriation were in 
Canada comprised within tin1 four comers of the Railway Act of 
1851.

Historically the two Acts differ also in this, that while the 
English Act of 1845 is still law and has escaped many amend­
ments, the Canadian Statute has been now consolidated six times 
and almost each year since 1851 has seen some change in. or de­
parture from, the original provisions. In the Railway Aet, 1908. 
only one hundred clauses of the Railway Act. 1888. have been 
re-enacted without amendment. As will la* pointed out in tin- 
course of this work, however, the Canadian Act collects nearly 
all provisions applicable to Dominion railways, whereas in Eng­
land separate statutes have been passed to deal with the various 
phases of their organization, construction and operation. The 
English Statutes arc collected in Browne and Theobald on Rail­
ways. 3rd edition, and it is not necessary to deal particularly 
with them in this introduction.



After the pawing of the Statute 14 & 15 Viet., eap. 51, there 
was some agitation for the better protection of life upon railways 
and, accordingly, the Statute 20 Viet., eap. 12, entitled “An Act 
for the Better Prevention of Accidents on Railways” was passed ; 
and this statute added some twenty-two provisions to the General 
Act, most of which are still to be found, though in an altered con­
dition, in the Railway Act of 1903.

Owing to its remedial nature, its clauses received a favour- 
abb» construction from tin» courts and it was the aim of the 
judges to give a liberal interpretation to its provisions where 
they were the subject of judicial consideration. See, for in­
stance, the judgment in Markham v. Great Western E.W. Co., 25 
ÏJ.C.R. 572. at pages 575 and 576. This statute with other amend­
ments to the General Act was consolidated in 1859 and became 
chapter 66 of the Consolidated Statutes of Canada, 1859, which, 
of course, repealed all previous legislation. Some amendments 
to this last named Act were made from time to time, but it re­
mained in force within the Provinces of Upper and Lower Can­
ada until Confederation; even after Confederation it retained 
its validity in the Provinces of Ontario and Quebec, until it was 
subsequently consolidated and repealed by the Legislatures of 
those Provinces, and it is still to be fourni with comparatively 
few changes, in the Ontario Railway Act of 1897, R.S.O. cap. 
207.

Upon Confederation it became necessary to enact a new 
statute which would be applicable to all railways within the jur­
isdiction of the Parliament of Canada under section 92, sub-sec­
tion 10 of the British North America Act, and accordingly on 
May 22nd, 1868, a statute was enacted as 31 Viet, cap. 68 
(I)om.), which was called “The Railway Act of 1868,” and 
which consolidated (with some changes, however) most of the 
provisions of C.S.C., cap. 66, and its subsequent amendments.

By 1879, however, some ten statutes had been passed amend­
ing this General Railway Act, and it was deemed advisable to 
again consolidate its provisions, which was done by “The Con­
solidated Railway Act, 1879,” passed on May 15th, 1879. as 42 
Viet., cap. 9. This consolidated statute», with the amendments 
made by 44 Viet., cap. 24, 46 Viet., cap. 24, 47 Viet., cap. 11, and 
49 Viet., cap. 25, sec. 30, took its place in the Revised Statutes 
of Canada, 1886. as chapter 109. This last statute was amended 
by 50 and 51 Viet., cap. 19, and with this amendment and
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gome further changes, particularly in the arrangement of the 
sections, was consolidated and re-enacted in 1888 as 51 Viet., cap. 
29, under the title “The Railway Act.” From that date to the 
present time this last named statute, with its eleven amending 
statutes, has embodied most of the statute law affecting railways 
subject to the jurisdiction of the Parliament of Canada.

Recently the desire for a better control of freight charges 
made by railway companies has led to a demand to further legis­
lation on this topic, and, no doubt, the opportunity was seized 
to amend and consolidate all the provisions of the Act. The 
clauses affecting freight rates were made the subject of two valu­
able reports submitted by Professor S. J. McLean, Ph. A., M.A., 
to the Honourable A. G. Blair, then Minister of Railways and 
Canals, the first dated February 10th, 1899, entitled “Reports 
upon Railway Commisisons, Railway Rate Grievances and Regu­
lative Legislation,” and the second dated January 17th, 1902, en­
titled “Rate Grievances on Canadian Railways.” These reports 
were printed as sessional paper No. 20 A of the session of 1-2 
Kdw. VII., and were also circulated in pamphlet form. They 
recount the difficulties which had been met with in attempting to 
deal with this complicated subject, and suggest the appointment 
of a Railway Commission to take the place of the previous Irody 
exercising jurisdiction over railways and known as the Railway 
Committee of the Privy Council. Professor McLean also draws 
the following conclusions from the discussion of the subject ap­
pearing in the reports :

1. There must be great care in the definition of the powers
conferred upon the commission.

2. The matters to be dealt with are concerned with administra­
tion and policy rather than formal judicial procedure.

8. Subject to an appeal to the Governor-in Council the deci­
sion of the Commission should be final.

4. There should be requirements in regard to technical quali­
fications for office ; one Commissioner should be skilled 
in law, ail one in railway business.

5. The Commissioners should hold office on the same tenure
as the judges.

It may be interesting to see how far these conclusions have 
been adopted by the present statute. The extent to which they 
have been followed will more clearly appear from the discussion
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of the sections themselves, but the following summary of the pro- 
visions respecting the Railway CommiHaion, its eonatitution. 
jurisdiction and general powers may serve to show at a glance 
how far the present statute conforms to these conclusions.

1. The powers conferred upon the Hoard are laid down with 
considerable detail, though nothing but actual experi­
ence and a reference to divisions upon similar problems 
in other countries will show how far the present sta­
tute will mpiire amendment in that respect. It may, 
however, Ile said that we have never before in Canada 
had such ample eamhinery provided for dealing with 
disputes arising out of the operation of railways. The 
adoption by the Railway Commissioners of proper 
regulations governing their prwedure would no doubt 
render valuable assistance in defining their powers and 
duty. The statute permits the Commissioners to frame 
such rules as they see (it.

-- The statute substantially recognizes that the matters to Is1 
dealt w-ith are not so much matters of “formal judicial 
procedure” as matters “concerned with administration 
and policy”; its orders are not matters of record, hut 
may la- nmdi -a rule of a Court of Record (see. Hü), and 
it may act on its own initiative (sec. 24). It is also 
empowered to grant leave to appeal on questions of law 
to the Supreme Court of Canada (see. 44. sub-see. 3). 
The list of matters other than freight rates with which 
it is empowered to deal by section 28 are all matters of 
general railway policy as distinguished from matters 
of law.

I The right of appeal from any decision of the Commission 
is limited to the flovernor-in-Couneil (see. 44), except 
upon questions of law as already mentioned, and except 
where the jurisdiction of the Hoard is attacked (sec. 44. 
suh-see. 3).

4. No requirements in regard to the technical qualifications
of Commissioners are laid down by the Act. hut no 
doubt such considerations will have weight in making 
any appointments as Commissioners.

5. Each Commissioner is to hold office for ten years, subject.
however, to the right of the <lovenior-in-Council to re-
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move him for cause. On the expiration of his term he 
is eligible for reappointment, but must retire when he 
readies the age of seventy-five.

The new statute was drawn up and presented to Parliament 
during the session of 1902, but was not proceeded with. It was 
redrawn and again submitted in 1909, and after many changes 
in the committees of both Mouses, was again recast and enacted 
as The Railway Act, 1903, 3 Kdw. VII., cap. 58 (TV).

It should be noted that while previous consolidations of the 
Railway Act were only made applicable, as to most of their pro­
visions, to railways constructed after the passing of the Acts, 
the Consolidated Railway Act of 1879 was in effect made appli­
cable to all railways constructed or to be constructed under any 
Act passed by the Parliament of Canada; and while for some 
time the other railroads, such as the Great Western Railway 
Company, operated under the clauses of their Special Act and 
were not liable in all respects to the General Railway Act of 
Canada, they have in the course of time by clauses inserted in 
amendments to their charters, or by judicial decision, or by ex­
press enactment by the Parliament of Canada become liable to all 
the provisions of the Consolidated Act, so that, speaking broadly, 
it may now be affirmed that for all general purposes the Railway 
Act of 1903 will apply to every railway subject to the jurisdic­
tion of the Parliament of Canada, no matter how much their 
original charters may antedate general railway legislation (see 
post ace. 3). Previous to the Statute 38 Viet., cap. 24 ( Dorn.), 
this could not In* said of all railways as regards the contracts for 
the carriage of goods which they might make, hut by section 4 of 
that statute the general provisions of the Railway Act governing 
such contracts were expressly made applicable to every railway 
previously incorporated (see Senti v. Great Western R.W. Co.. 
23 r.C.C.P. 182: Allan v. Great Western R. W.Co.. 33 U.C.R 
483, and Searlett v. Great Western R.W. Co.. 41 V.C.R. 211).
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3 EDWARD VII.

Chapter 58.
(And amendments thereto.)

An Act to ament! and Consolidate the Law Respecting Railways.
[Assented to 24tli October, 1903.]

His Majesty, by and with the advice and consent of the Senate 
and House of Commons of Canada, enacts as follows :—

I.—Short Title.

1. This Act may be cited as The Railway Act, 1903. Short
title.

In the Statute 14 & 15 Viet., cap. 51, sec. 2, this Act was de­
scribed as The Railway Clauses Consolidation Act. In the con­
solidation of 1879. 42 Viet., cap. 9, sec. 1, it was described as The 
Consolidated Railway Act, 1879. In the other consolidations,
C.S.C., cap. 66, 31 Viet. (1).), cap. 68, R.S.C., cap. 109 and 51 
Viet. (I).), cap. 29, it was described as The Railway Act.

IL—I NTF.RPRET ATION.

2. In this Act, and in the Special Act incorporating any rail- Interpre 
way company to which this Act, or any part thereof, applies, un- tat,on‘ 
less the context otherwise requires,—

(a.) The expression “Board” means the “Board of Railway “Board.* 
Commissioners for Canada”;

The first Board of Railway Commissioners was appointed by 
14 & 15 Viet., cap. 73, sec. 17, which was an Act for the construc­
tion of a main trunk line through the Provinces of Upper and 
Lower Canada and connecting with a proposed railway through 
Nova Scotia and New Brunswick. By that section the Reeeiver- 
Oeneral, Inspector-General, Commissioner and Assistant Com­
missioner of Public Works, and Postmaster-General were ap-
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pointed n Board of Railway Commissioners for the purpose of 
supervising the earrying out of this work in Canada. By 20 
Viet., cap. 12, they were afterwards appointed to supervise the 
carrying out of the provisions of that statute regarding the 
safety of passengers and prevention of accidents on railroads 
and their appointment was continued for similar purposes by 
C.S.C., cap. Otl. Upon Confederation the tribunal described as 
the Railway Committee of the Privy Council was sulwtituted for 
the Board of Railway Commissioners. See 31 Viet., cap. 08, sec. 
23 (1).). The Railway Committee continued to exercise super­
vision over Dominion railways under consolidations subsequent 
to Confederation until the enactment of the present statute.

"By-law** (6.) The expression “by-law,” when referring to the act of 
the company, includes a resolution;

This should be read with the Interpretation Act, R.S.C., cap. 
1. see. 7 (4f>), which provides that wherever power to make by­
laws. regulations, rub1* or orders is conferred it shall include the 
power from time to time to alter or revoke the same and make

See sections 243 and 251. infra, for regulations respecting the 
making of by-laws.

Under 59 Viet., cap. 9, sec. 2 (I).). all resolutions passed in­
stead of by-laws under section 58 of 51 Viet., cap. 29 (I).), wen1 
declared to Is» valid and were confirmed, and this section is not 
repealed by the present Act; see section 310, infra.

(our (c.) Th,» expression “company” means a railway company,
1 "V and includes any person having authority to construct or oper­

ate a railway ;

Formerly 51 Viet., rap. 29, we. 2(a). See 8 Viet., cap. 20, sec. 
3 (Imp.), 17 & 18 Viet., cap. 31, see. 1 (Imp.), 30 & 31 Viet., 
cap. 127, see. 3, ami 31 & 32 Viet., cap. 119, sec. 2.

Compare with this definition the definition of “company” in 
sec. 302. infra, from which it would appear that sec. 2(c) is in­
tended to apply only to oompani»* w'ithin the jurisdiction of the 
Dominion Parliament.

(</.) The expression “costs” includes fees, counsel fees, and 
expenses. (New.)

This definition refers especially to sec. 162, infra.
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(c.) The expression “county” includes any county, union of •County.’ 
counties, riding, or like division to that of a county in any pro­
vince, or in the Province of Quebec, any division thereof into 
separate municipalities ;

Formerly 51 Viet., cap. 29, see. 2(6).
See also Interpretation Act, R.S.C., cap. 1, see. 7 (20), by 

which is provided that a county shall include two or more coun­
ties united for purposes to which the enactment relates.

(/.) The expression “court” means a superior court of the “Court." 
province or district ;

Formerly 51 Viet., cap. 29, sec. 2 (c).

(g.) The expression “Exchequer Court” means the Kx- “Ex­
chequer Court of Canada. (New.) CouiT"

(k.) The expression “goods'* includes personal property of 
every description that may be conveyed upon the railway, or 
upon steam vessels, or other vessels connected with the railway ;

Formerly 51 Viet., see. 2 (f) amended. The same 
word is defined in the English Acts, 8 Viet., cap. 20, see. d, from 
which the definition in 51 Viet., cap. 29, (I).), see. 2(f) was 
taken. Compare the definition of the word “merchandise” in the 
English Act, 51 & 52 Viet., cap. 25, see. 35. Presumably this de­
finition of the word “goods” would apply as well to passengers’ 
luggage and cattle which occurred in the English definition of 
the word “traffic” in 17 & 18 Viet., cap. 31, see. 1, and 36 & 37 
Viet., cap. 48, see. 3. See Tin Queen v. Slade, 21 Q.B.I). 433, 
and McCormack v. Grand Trunk H. W. Co., 3 Can. By. Cas. 185.

(t.) The expression “highway” includes any public road, 
street, lane or other public way or communication :

Formerly 51 Viet., cap. 29, sec. 'l(g). No similar definition 
appears in the English Railway Acts.

In the Township of Gloucester v. Canada Atlantic J{.\Y. Co.,
1 Can. By. Cases 327, page 331, Ijount, J., says: “The defen­
dants say that by this interpretation and the construction to be
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"lllHJMHt 
ing engi

“Justice.’1

placed upon it by the wvtion of the Act where the v ord •high­
way ’ is used the proper meaning to be given is ‘A ■ road 
opened up ami in uetuul use by the public’ and not an unopened 
road. I do not sit why this restricted meaning should be 
adopted, more especially as the word ‘highway’ inctudrs any 
publie mail, street, lane or other publie way or communication. 
I think it must be conceded that Parliament intended to give- 
ami did give, to the word ‘highway’ a full and not a limited 
meaning.”

I herefore he holds that an unopened mail allowance is a pub­
lic highway within the meaning of this section; but it does not 
include a road merely shown on a plan registered by a private 
owner and not opened up or adopted by the municipality City 
of Toronto v. Orand Trunk It. IV. Co., 2 O.W.K. .1, nor a mere 
“trail or “way” which is not a publie highway as of right : 
Hoyle v. Canadian Northern It. IV. Co., 3 Can. Ry. ('as. 4.

U-) The expression “inspecting engineer” means an engi­
neer who is directed by the Board, or by the Minister, to exam­
ine any railway or works, and includes two or mom engineers 
when two or more are so directed ;

Formerly 51 Viet., cap. 29, see, 2(h).

tk.) The expression “judge” means a judge of a superior 
court ;

Formerly sit. 2 (i).

(I.) The expression “justice" means a justice of the peace 
acting for the district, county, riding, division, city or place 
where the matter requiring the cognizance of a justice arises, 
and who is not interested in the matter; and when any matter 
is authorized or required to be done by two justices, the expres­
sion “two justices” shall hi- understood to mean two justices 
assembled and acting together;

Formerly section 2(j).

(**■) The expression “lands" means the lands, the acquir­
ing, taking or using of which is incident to the exercise of the

5
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powers given by this or the Special Act, and includes real pro­
perty, messuages, lands, tenements and hereditaments of any 
tenure ;

Formerly 51 Viet., cap. 29, sec. 2(m).
For the English definition see 8 Viet., cap. 18, sec. 3 (Imp.), 

and 8 Viet., cap, 20, see. 3 (Imp.). In England this definition 
includes sub-soil where there is an authority in a special act to 
take the sub-soil without appropriating the surface. Farmer v.
Waterloo and City K.W. Co. (1895), 1 Ch. 527. It is said in 
Browne and Theobald, 3rd Edition, page 134, that it also in­
cludes an easement, hut in Re Metropolitan District R.W. Co. 
and Cosh, 13 Ch. I). 607, at page 616, Jessel, M.R., states that it 
does not include an easement and the promoters have no right to 
require landowners to sell them a mere easement in the land, 
considered Midland R.W. Co. v. Wright (1901), 1 Ch. 738.
See also Great Western R.W. Co. v. Swindon, etc., R.W. Co., 22 
Ch. D. 677, 9 A.C. 787, where the question was much discussed, 
but no definite decision come to. Where the railway is em­
powered by a special act to take an easement, this word may then 
be read into the words “lands.” Hill v. Midland, 21 Ch. D. 143.
Under the English Act “lands” also includes minerals. Erring- 
ton v. Metropolitan District R.W. Co., 19 Ch. I). 559.

(n.) The expression “lease” includes an agreement for a ‘“Ua**." 
lease;

Formerly 51 Viet., cap. 29, sec. 2(1). Compare 8 Viet., cap.
18, sec. 3 (Imp.).

(o.) The expression “Minister” means the Minister of Rail- “Minis 
ways and Canals;

Formerly 51 Viet., cap. 29, see. 2 (m). The powers of the 
Minister of Railways and Canals are defined by R.S.C., cap. 37.

(p.) The expression “owner.” when, under the provisions of “Owner " 
this Act or the special Act, any notice is required to be given to 
the owner of any lands, or when any act is authorized or re­
quired to be done with the consent of the owner, means any 
person who, under the provisions of this Act, or the Special Act
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or any Act, incorporated therewith, would he enabled to sell and 
convey lands to the company ;

Formerly 51 Viet., cap. 29, sec. 2(p). Compare 8 Viet., cap. 
18, sec. 3 (Imp.).

The term "owner” in see. 76 of 8 Viet., cap. 18, (Imp.), is 
said to contemplate any person having some title to the lands. 
See Browne and Theobald, p. 193, and eases there cited for deci­
sions upon the Knglish Act. Voder the decisions of Hi Canadian 
Pacific K.IV. ('ll. ami Hatter, 1 Can. Ky, Cases 457 : Yuung v. 
Hull ami K. IV. Co., 19 A.H. 265, affirmed Midland H. IV. Cu. v. 
Young. 22 8.C.K. 1911, and Hi Itilt Line if.IV. Co., 211 O R. 413. 
and Hi Toronto, Hamilton d' Huflalo U. IV. Co., amt Hurtle, 27 
O.R. «90, it may he said that all [tallies interested in the lands 
may be treated as the owner for the purpose of compensation 
under the statute, and the term is not to he understood in the 
limited sense of this interpretation clause, hut in its natural and 
ordinary sense. See per Osler, J.A., Young v. Midland H. IV. Co., 
*ui>ra. at p. 275. And though the title of the person in posses­
sion might lie defective the railway company may not ignore it 
so as to justify an entry on the lands lie occupies without his con­
sent and without giving him the notices and taking the other 
steps preserilssl by the Act.

Stiuart v. Ottawa «1- Sew Yurt R.W. Co.. 3(1 O.R. 599.
This matter is fully discussed in the notes to Iti Canailian 

Purifie K. IV. Co. and Hath r, 1 Can. Ry. Cases, at pp. 484. 485 
and 486.

■lisa." Iq.) The expression “plan" means a ground plan of the 
lands and property taken or intended to be taken ;

Formerly 51 Viet., cap. 29, see. 2 (in), where the words de­
fined were "map or plan.”

Triune (r.) The expression "legislature of any province" or “pro-
i.'ulire ' vineial legislature" means and includes any legislative body 

other than the I’arllament of Canada. (New.)

'Railway" (a.) The expression "railway” means any railway which 
the company has authority to construct or operate, and includes 
all branches, sidings, stations, depots, wharfs, rolling stock1.
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equipment, stores, property real or personal and works connected 
therewith, and also any railway bridge, tunnel, or other structure 
which the company is authorized to construct ;

Taken from 55 & 56 Viet., cap. 27 (IX). Compare 8 Viet., 
cap. 20 see. II (Imp.), 35 & 36 Viet., cap. 50, sec. 2 (Imp.), and 
36 & 37 Viet., cap. 48, sec. 1 (Imp.) Under the English Em­
ployers' Liability Act it has been held that a railway includes a 
tramway upon the public road. Fletcher v. London United 
Tramways Limited (1902), 2 K.B. 269.

But under the British Columbia Railway Act. 1890. sec. 38. it 
was held that a tramway was a railway within the meaning of 
that Act. Edison General Electric v. Edmonds, 4 B.C.R. 354.

Under the English Railway and Canal Traffic Act, 1888. 51 & 
52 Viet., cap. 25, sec. 25, a dock company having sidings within 
the area of its own property only was held not to be a railway. 
London it* India Dock Co. v. Great Eastern R.W. Co. (1902), 1 
K.B. 568. And lines, sidings and platforms inside a company’s 
premises and freight sheds were held not to be part of lands used 
for a railway within the meaning of a Municipal Assessment 
Act. Williams v. London A* Xorth Western R.W Co. (1899). 2 
Q.B. 197, (1900), 1 Q.B. 760.

It has been held that the term “railway” by itself includes 
all works authorized to be constructed and therefore includes 
stations. Cother v. Midland R.W. Co., 5 R.C. 187, at p. 194 : but 
in England it was held that the term railway under sec. 92 of 8 
Viet., cap. 20 (Imp.), did not include a station. Midland R.W. 
Co. v. Ambergatc R.W. Co., 10 Han* 348. In view, however, of 
the express insertion of the word “stations” in the definition 
given in the present Act such an Act as this would not apply in 
Canada.

A mining company empowered to build a railroad as well has 
been held to be a railway in Nova Scotia for the purpose of ob­
taining the benefit of an exemption from taxation, so far as the 
railway portion of its works is concerned. International Coal 
Co. v. ('ape Breton, 22 S.C.R. 305; and for some purposes even 
private owners of a railway on their own property may come 
within the term : Cooper y. Hamilton, etc., Co., 8 O.L.R. 353.
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“Hulling

“Sorre

“Sheriff.“

X. i •

(<.) Tin* expression “rolling stock” moans and includes any 
locomotive, engine, motor ear, tender, snow plough, Hanger, and 
every description of ear or of railway equipment designed for 
movement on its wheels, over or upon the rails or tracks of the 
company. (New.)

Compare 30 & 31 Viet., cap. 127, sec 4 (Imp.).

(a.) The expression “Secretary” means the Secretary of
the Board. (New.)

(<’.) The expression “sheriff” means the sheriff of the dis- 
triet. county, riding, division, city or place within which are 
situated any lands in relation to which any matter is required to 
be done by a sheriff, and includes an under sheriff or other law­
ful deputy of the sheriff ;

Formerly .'>1 Viet., cap. 29, sec. 2 (a).

i<\) The expression “Special Act” means any Act under 
which the company has authority to construct or operate a rail­
way. or which is enacted with special reference to such railway, 
and includes all such Acts; and where such authority is derived 
from any letters patent granted under any Act. such letters 
patent shall be deemed to form part of such Act :

s ’I Viet., cap. 29. sec. 2 if'*, which has been amended by 
th addition of the words “And where such authority is derived 
from any letters patent granted under any Act such letters 
pat tit shall be deemed to form part of such Act.”

In \ w of the provisions of the Canada Joint Stock Com­
panies Act. 2 Kdw VIV. cap. 15, sec. 5 (D. L prohibiting the 
issu - of Letters Patent by the Secretary of State for the incor­
poration of railway companies, it is not at once clear why these 
words wto inserted, unless it be to cover such street railways or 
electric railways as may. under provincial legislation be incor­
porât d by Letters Patent, but which may under section 7. infra. 
become subject t * th- provisions of this statute for certain pur- 
!**«•*•
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For the English definition of the term “Speeial Act,” see 36 
& 37 Viet., cap. 48, see. 2 (Imp.).

(x.) The expression “toll” or “rate” means and includes ‘ Toll." 
any toll, rate or charge made for the carriage of any traffic, or 
for the collection, loading, unloading or delivery of goods, or 
for warehousing or wharfage, or other services incidental to the 
business of a carrier;

Formerly 51 Viet., cap. 29, see. 2 (a), amended by tin* inser­
tion of the word “rate,” which «lid not appear in tin* original 
section, and by leaving out the word “cording” after “unload­
ing” in the 3rd line.

Compare the English definition in 8 Viet., cap. 20, see. 3 
(Imp).

{if.) The verb “charge,” when used with respect to tolls, “Charge " 
means and includes to quote, charge, demand, levy, take or re­
ceive ;

(z.) The expression “traffic” means and includ«*s passengers, “Trallir." 
goods and rolling stock;

See 51 Viet., cap. 29, sec. 2(v), amended.
In view of the definition of rolling stock given in this Act for 

the first time it was evidently not necessary to defim* the term 
“traffic” with as much detail as in the previous Act. The result 
of the amendments, however, has been to make no provision for 
the inclusion of cattle except by classing them under the expres­
sion “goods” as defined by sec. 2(A) ante.

Compare 17 & 18 Viet., cap. 31, sec. 1 (Imp.), ami 36 & 37 
Viet., cap. 48, see. 3 ( Imp.).

(rto.)The expr. wion “train” includes any engine, locomotive “Train, 
or other rolling stock ;

In Hollingcr v. Canadian Pacific RAW Co., 21 ( >.|{. 705, it 
had been already held that an engine with tender moving re­
versely is a “train of ears” within the meaning of see. 260 of 
51 Viet., cap. 29. now see. 228, infra.
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This was affirmed 20 A.R. 244. In Casey v. Canadian I‘act fie 
K.W. Co., 15 O.R. 574, it was thought, though not definitely de­
cided that an engine and tender would under the corresponding 
section of R.S.C., cap. 109, be a “train of cars.” The definition 
furnished by the above clause sets at rest any doubt that might 
previously have existed.

"Under (bb.) The expression “the undertaking” means the railway 
and works, of whatsoever description, which the company has 
authority to construct or operate ;

Formerly 51 Viet., cap. 29. see. 3 (w). In England where a 
mortgage of the “undertaking” is given it means the undertaking 
as a going concern and the management cannot be interfered with 
by the mortgagees. Cardin r v. London, Chatham <V Dover li. IV. 
Co.. L.R. 2 t’h. 201. See \\ heath y v. Silkstone, etc., Co., 29 Oh. 
1). 715.

No definition of the term appears in the English Railway Acts. 
In Dhelys v. St. Catharines and Niagara Cintrai R.W. Co., IS 
O U. 581. it was s-iid that “in railway parlance the undertaking 
has been defined to mean the complete work from which returns 
of money or earnings arise,” see 19 O.R. 501. See also Drum­
mond v. Snath Eastern If.IV. Co., 24 L.C. Jut*. 276.

1 ft*A The expression “working expenditure” means and in- 
eludes all expenses of maintenance of the railway, and all such 

tin " tolls, rents or annual sums as are paid in respect of property 
leased to or held by the company, apart from the rent of any 
based line, or in respect of the hire of rolling stock let to the 
compati} aïs., all rent charges or interest on the purchase money 
<»f lands belonging to the company, purchased hut not paid for, 
or not fully paid for; and also all expenses of or incidental to* 
working the railway, and the traffic thereon, including all neces­
sary r« pairs and supplies to rolling stock while on the lines of 
another company -, also rates, taxes, insurance and compensation 
tor accidents or losses ; also, all salaries and wages of persons 
employed in and about the working of the railway and traffic; 
and all offic* and management expenses, ini rectors* fees,150
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agency, l<‘gul anti other like expenses; also all eosts and expenses 
of and incidental to the compliance by the company with any 
order of the Hoard under this Act; and generally all such 
charges, if any, not above otherwise specified, as in all eases of 
English railway ' -s are usually carried to the debit of
revenue as distinguished from capital account ;

Formerly 51 Viet., cap. 29, see. 2 (x). This term includes 
wages. Allan v. Manitoba and North Western H.W. Co.. VI 
C.L.T. .149, necessary repairs. Sage v. Shore Lint HAY. Co., 2 
Can. Ky. Cases 271, hut does not necessarily include all expenses 
of operation and management incurred under an order of the 
court. Charlesbois v. Ureal North-West Central HAY. Co., 11 
Man. H. 42 and 135, nor, in England, the cost of defending an 
action to establish claims arising prior to the receivership. He 
Wrexham Mold, etc., H.W. Co. (1900), 1 Ch. 261, 2 Ch. 43t>.

Apart from the statute it appears that the court has inherent 
jurisdiction to permit a receiver to make any necessary expendi­
tures to save or properly maintain the property, hut where all 
parties are not represented the necessity for such outlay must be 
very clear.

Greenwood v. Algesiras, etc., H.W. Co. (1H94), 2 Ch. 205; 
Securities, etc., Corporation Limited v. Brighton, OH L.T. 249;
Hit chit v. Central Ontario H.W. Co., 3 Can. Ky. Cas. 357.

(dd.) When anv matter arises in respect of any lands which ,w,ienleads not
are not situated wholly in any one district, county, riding, dm- nituatv 
sion, city or place, and which are the property of one and the ^llj||iin 
same person, the expressions “clerk of the peace,” “justice,” trict. 
and “sheriff” respectively mean any clerk of the peace, justice 
or sheriff for any district, county, riding, division, city or place 
within which any portion of such lands is situated ; and the ex­
pressions “clerk of the peace” and “sheriff” respectively in­
clude the like persons as in other eases. 51 V., e. 29, s. 2, Am.

2. The provisions of this section shall apply to the construe- provi
tion thereof, and to the words and expressions therein.’ 1 apply to

Formerly 51 Viet., cap. 29, sec. 2 (y).

454



PART III.

Application of Act.

General Remarks on Sections 3 to 7.
At first the General Railway Act was only made applicable to 

companies thereafter incorporated. 14 & 15 Viet., cap. 51, sees. 1 
and 2, and when the Dominion of Canada was created and it» 
Parliament legislated for railways within its jurisdiction, it was 
directed that the General Railway Act should apply only to the 
Intercolonial Railway and to all railways which might thereafter 
be constructed under the authority of any special Act passed 
by the Parliament of Canada, and to all companies thereafter to 
be incorporated for their construction and working, 31 Viet., cap. 
08, secs. 2, 3 and 4. Accordingly the Great Western Railway 
Co., which had been incorporated long before Confederation, was 
able to plead successfully that the last named statute and 
the amending Act of 34 Viet. (D.), cap. 43, see. 20 (4) did not 
apply to them. Scott v. Great Western R.W. Co., 23 IT.C.C.P 
182. Allan v. Great Western R. W. Co., 33 V. C. R., 483. But 
this ruling was first broken into by 38 Viet. (!).), cap. 24, see. 4. 
which enacted that see. 20 of 34 Viet., cap. 43. should apply to 
every railway company theretofore incorporated. See Scarlett v. 
Great Western R. IV. Co., 41 V. C. R. 211, at p. 214. And grad­
ually by subsequent legislation all the provisions of the General 
Act became binding upon companies previously incorporated, 
even though they had been incorporated by special acts of par­
liament. which at the time were self-contained.

By sec. 3. infra, the act is to apply to all persons, companies, 
and railways other than Government railways, within the legis­
lative jurisdiction of the Parliament of Canada. By the Brit­
ish North America Act, 30 & 31 Viet., cap. 3 ( Imp.), see. 91, sub­
sec. 29. all classes of subjects expressly excepted in the enumera­
tion of the class of subjects assigned exclusively to the legis- 
« 'hires of the Provinces were to be within the jurisdiction of the 
Dominion of Canada : and by see. 92. sub-sec. 10, the following 
classes are excepted from Provincial jurisdiction, and therefore 
are within exclusive jurisdiction of the Dominion <>t' Canada :
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(a) Lilies of steam or other ships, railways, canals, tele­
graphs and other works and undertakings connecting 
the Province with any other or others of the Provinces 
or extending beyond the limits of the Province.

(h) Such works as, although wholly situated within the 
Province, art1, before or after their execution, declared 
by the Parliament of Canada to lx* for the general ad­
vantage of Canada or for the advantage of two or more 
of the Provinces.

Under the Dominion Railway Act of 1888, 51 Viet., cap. 29, 
see. 306, certain railways, including the Intercolonial Railway, 
the Grand Trunk Railway, the Canada Southern Railway and 
the Canadian Pacific Railway, and some others which are now 
amalgamated with these companies were thereby declared to lx* 
works for the general advantage of Canada, and by see. 307 it 
was enacted that they should he thereafter subject to the legis­
lative authority of the Parliament of Canada, hut that the provi­
sions of any act of the legislature of any Province of Canada, 
passed prior to May 25th, 1883, relating to such railway or 
branch line, and in force at that date, should remain in force so 
far as they were consistent with any Act of the Parliament of 
Canada thereafter pawed. These sections were orginally en­
acted by 40 Viet., cap. 24, sec. 6 (I).).

Section 308 of the Dominion Railway Act, 1888, provided 
that the Governor-!ieneral, might, by proclamation or proclam­
ations, confirm any one or mon* of the acts of tin* Legislature of 
any Province passed before the passing of tin* statute relating to 
any railway which by Act of the Parliament of Canada had been 
declared to be a work for the general advantage of Canada ; and 
after the date of such proclamation the act or acts thereby de­
clared to lx* confirmed wen* to lx* confirmed, ratified ami made as 
valid as though duly enacted by the Parliament of Canada.

By 62 & 63 Viet., cap. 23, see. 1 (1).), it was enacted that 
stn*et railways and tramways, while declared to be subject to 
such provisions of the Railway Act as had reference to railway 
erossings, junctions, fences, penalties and statistics should not 
by reason of the fact of the crossing or connecting with the rail­
ways mentioned in sec. 306, of 51 Viet., cap. 29, lx* considered to 
lx* works for the general advantage of Canada, nor subject to any 
other provisions of that act : and special reference was made to
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electric railways passing over the property of Queen Victoria 
Niagara Falls Park, which had been previously excepted by 56 
Viet., cap. 27, sec. It (D.). These sections are not re-enacted by 
the present statute, and the question whether any company is 
within the jurisdiction of the Parliament of Canada must depend 
upon whether

(a) They are lines between two or more Provinces or 
extending beyond the limits of a Province, or 

b) Whether they are declared by any special Act to be a 
work for the general advantage of Canada or for tin1 
advantage of two or more Provinces.

Probably the railways mentioned in sec. 306 of the former 
consolidation all remain subject to the jurisdiction of the Parlia­
ment of Canada, because they are part of a system connecting 
two or more Provinces, or extending beyond the limits of a Pro­
vince. or the company with which they have amalgamated has 
been declared by Special Act to be a work for the general advan­
tage of Canada. If a railway lying wholly within the limits of 
one Province has maintained its separate organization or, though 
crossing a railway within the jurisdiction of the Dominion ofCan- 
nda, lies wholly in one Province, an interestng question may arise 
whether it is now subject to the Dominion Railway Act or has 
become subject to tin* provisions of the Provincial Statutes only.

Difficult constitutional questions frequently arise out of these 
and similar enactments in considering their effects upon

(а) The general law as administered in any of the Pro­
vinces.

(б) Their effect upon Provincial legislation, and
(c) Their effect upon other persons or corporations with 

whom the railway comes in contact.
A short summary of the effect of the cases upon these three 

points now follows:
(a) In Canadian Pacific Railway Company v. Roy, 1 Can. 

Ky. Cases 170. it was argued, ami indeed decided by Rossé, «T., 
delivering the judgment of the Court of Kings Bench in Que­
bec that a statute conferring upon a railway company the power 
to use fire, ought not to be so interpreted as to r»*sult in an in- 

t fraction or invasion of the Quebec Civil Law under which a rail-
y way company has always been held liable for fire set out by its

locomotives, even though no negligence were proved. In other
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words that court declined to hold that Parliament legislating 
within its jurisdiction is supreme over the civil law. but this con­
tention was disaffirmed by the Privy Council in the same ease 
reported 1 Can Ry. Cases. 196, and it was there held that Parlia­
ment so legislating upon matters assigned to it was supreme over 
the civil law as well as over the common law as administered in 
the other Provinces and this notwithstanding the concluding 
words of see. 288. of f>l Viet., cap. 29 ( I).), now see. 242, sub-sec. 
3, infra.

It was explained by Mr. Fitzpatrick, the present Attorney- 
General for the Dominion, in 8 Rev. Leg. N.8. 306, that the 
decision of the Quebec judges appeared to have been based upon 
a misapprehension of the difference between the limited powers 
of the old French Parliament and the absolute authority of the 
Parliaments of Créât Britain and similarly of Canada when the 
latter legislated upon subjects within the general scope of their 
jurisdiction : see also Bell v. W estmount, Q.R. 15 S.C. 580, 9 Q.B. 
34.

(b) The effect of legislation declaring a railway to be a work 
for tile general advantage of Canada upon prior or subsequent 
provincial legislation has been considered in a number of cases, 
of which the following is a summary :

In Western Count its 7t\ IV. Co. v. Windsor d* Annapolis l{. 
W. Co., 7 A. C., 178, it was argued that the Dominion of Canada 
had no power under the sections of the B.N.A. Act already 
mentioned, to pass legislation which would have the effect of 
setting aside an agreement validated by Provincial Statute. The 
.Judges of tlh> Privy Council, while finding it unnecessary to 
decide this point, stated that whether the Parliament of Can­
ada had or had not power to impair the obligations of legislative 
contracts of this character any act which purported to do so 
would be strictly construed and they would strive as far as pos­
sible to reconcile the two statutes rather than allow a subsequent 
Dominion statute to alter the terms of an agreement duly sanc­
tioned by the Provincial Legislature. This ease was recently 
followed in Commissioner of Public Works (Cape Colony) v. 
Logan (1903), A. C., 355. Where also a railway is incorporated 
under Provincial legislation designed to connect with a similar 
undertaking in another country or province the Dominion Par­
liament has no power on that account to legislate respecting the 
provincial undertaking unlew it first declares that the same is a
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work for the general advantage of Canada and the provineial leg­
islation is valid even though the result of carrying it out will he 
to affect a connection with a similar work in another country or 
province. Europtan d- North American R. IV. Co. v. Thomas, 
14 N.B.K. 42, 2 Cartwright 439; and so also where a com­
pany has been incorporated by Dominion Statute for the pur­
pose of establishing telephone lines in the several provinces, but 
not of connecting two or more provinces, and where the under­
taking was not declared to be for the advantage of Canada or 
two or more provinces it was held that the Dominion Statute, so 
far as is professed to confer a right to erect pole* in the streets 
of cities and towns, was invalid: Regina v. Mohr, 7 Q. L. R. 183, 
2 Cartwright, 2f>7. But where such a telephone company is 
expressly declared to be a work for tin* general advantage of 
Canada it may erect poles in the streets of cities and towns with­
out obtaining the prior consent of the municipality as required 
by Provincial Municipal Legislation : City of Toronto v. Bill 
Tdephont Com/tany, 3 O.L. {. 465, 6 0.L.R. 335, (1905), A.C. 52: 
and the Privy Council in th ‘ir judgment disapproved of Regina 
v. Mohr, supra. And even though the company should have pre­
viously confined the exercise of its powers to one province only, 
it is nevertheless a Dominion Company and may fully exercise 
the powers it derives from the Dominion in that one province: 
Colonial Iluihling, tie.. Association v. Attorney-General, Quehtc. 
9 A.C. 157. at p. 165.

A Dominion Railway is, however subject to any Pro­
vineial Statutes governing the general administration of justice 
in that province so long as those statutes do not affect its road­
bed or the operation of the railway. For instance, most of the 
provisions of the Workman s Compensation Act of the various 
provinces apply to a Dominion Railway: Canada Southern R. 
IV. Co. v. Jatkson, 17 S. C. R. 316. and such a company is liable 
for taxation under various provincial laws: Canadian Pacific 
R. IV. Co. v. Notn Damt de Bousécours, Q. R., 7 Q. B. 121 
(1899), A. C. 367. This eas«- well illustrates the difference 
between provincial legislation affecting the construction or oper­
ation of a railroad and provincial legislation affecting merely 
the administration of the law and the civil rghts and liabilities 
of railroad companies. Set* particularly the remarks of Lord 
Watson 11899'. A. at j>. 372. which are quoted 2 Can. Rv. 
Cases, pp. 266 and 267.

>
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It was also held in the Province of Quebec that where a Pro­
vincial Statute (fib Viet., cap. .‘hi. Q.) provided for the seques­
tration of a railway that statute dealt with procedure merely 
and was applicable to a Dominion line. As sequestration would 
have the effect of interfering with the actual roadbed and rail­
way appliances it may la* doubted whether this case would be 
applicable in other provinces. Two .lodges. Hall and Wurtele, 
J.I., dissented: llaic dr Chaleur /MV. Co. v. Nant cl, R. 
J. Q., 9 S.C. 47, Q.R., 5 Q.B. 64. But it has also Ihhui 
held in Quebec that the land of a railway cannot be sold 
for taxes: Montreal, etc., /MV. Co. v. Longuril, Q.R. 9 S.C. 
I, reversed Q. It. 10. S. C. 182. on the ground that a wharf on 
which no rails are laid is not an integral part of the railway. 
The Dominion of Panada also has power to legislate affecting 
property and civil rights as applied to a Dominion Railway and 
therefore it has been held in Vogel v. (Irand Trank li. IV. Co. 
and Morton v. Grand Trank li. IV. Co., 2 (). It. 107, 10 A. It. 
102, and 11 S. C. It. 612, that the Federal Parliament has power 
to declare that contracts made by railway companies against the 
result of their own negligence shall he invalid : so also a Dominion 
Parliament may legislate upon questions of procedure where 
they affect Dominion railways: Lamont v. Canadian Pacifie li. 
IV. Co., 5 Terr. L. It. 90; Findlay v. Canadian Pacific II. IV. Co., 
2 Can. Ry. Cases, 280 and see notes at page 282: and Zimmer v. 
Grand Trank H. IV. Co., 19 A. It. 692. Where, however, a Pro­
vincial Statute will interfere with the physical condition of a 
Dominion Railway Company that statute will be unconstitutional : 
The Canadian Pacific /MV. Co. v. Xotn Dame de Bonsccours, 
supra. And so a Provincial Statute enacting that every railway 
company operating under the authority of the Dominion Act 
which fails to erect fences alongside of its track shall be liable in 
damages for cattle killed or injured by its trains or engines was 
declared to be ultra vires: Madden v. Nelson it" Fort Sluggard 
/MV. Co., 5 B.C.R. 541, (1899), A.C. 626, and in Grand Trank 
/MV. Co. v. Therricn, 20 S.C.It. 485, it was held that provincial 
legislation in respect of farm crossings or the structural condi­
tions of a Dominion railway was ultra vins. So also the Ontario 
Ditches and Water Courses Act. It.S.O. 1887, cap. 199, was held 
to he inapplicable to a Dominion Railway Company : Miller v. 
Grand Trank /MV. Co., 45 V.C.R. 222; and this principle was 
adopted in Mcf'rimmon v. Tou'nsliig of Yarmouth, 27 A. R 626.
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«ml tin* provisions of tin* Ontario Railway Accidents Act, 41 
Viet., cap. 22, now R. S. ( )., 1897, cap. 2fi6, do not affect a Dom­
inion railway, Monk house v. (hand Trunk K. IV. Co., 8 A.R. 
637 ; Chgg v. Grand Trunk K. W. Co. 10 O. R.. 708, nor do the 
provisions of the Workman’s Compensation Act, now It. S. O. 
( 1807), cap. 100, see. 5, requiring that railway frogs should In- 
packed during certain months of the year do not apply to a 
Dominion railway and this notwithstanding the fact that the 
general provisions of that statute creating a liability for injuries 
received by a workman in the employ of the master are made 
applicable as alwve mentioned: Washington v. Grand Trunk K. 
II. Co., 24 A. R. 183. This decision was reversed upon the con­
struction of the Dominion Railway Act, 51 Viet., cap. 29, sec. 
2t>2, but the view of the Court of Appeal in their report of tin 
case was not attacked : sec 28 S.C.R. 184, (1899) A.C. 275. So 
also the Provincial Legislature can not confer upon a provincial 
railway power to cross a Dominion line except subject to the pro­
visions contained in the Dominion Railway Act : Canadian Paci- 
fic K. IV. Co. v. Korthern Pacific K. IV. Co., 5 Man. L. R. 301, 
n*»r does a provincial statute for the regulation of public fran­
chises apply to a railway declared to be a work for the general 
advantage of Canada : At torne y-General, ex ret. v. Vancouver, 
Victoria and Eastern K.W. Co., 9 B.C.R. 338 : see also Yah 
Until Co. v. sa no defendants, 9 B. C. R., titi. In Bretze v. Mid­
land KAY. Co.. 2t> tir. 225, it was held that a mechanic s lien 
could not be enforced against a railway and in King v. Alford. 
■' D. R . i>43 and Larsen v. Kelson and Fort Sinppard K. IV. Co., 
4 B.C.R. 151. it was suggested, though perhaps not definitely 
decided, that such a lien created by virtue of a provincial statute 
would not attach against a Dominion Railway. Certainly on 
principle such a lien should not be enforced, for it would neces­
sarily result in a sale of the undertaking, something that no pro­
vincial statute could authorize. The Dominion Government can­
not incorporate a work without declaring it to be for general ad­
vantage. etc. : K> Grand Junction Ry. v. Peterborough, 6 A.R. 
339. and see 8 S.C.R. 7»*. The Court of Appeal for Ontario in Re 
Grand Junction KAY. Co. and Peterborough, fi A.R. 339. stated 
that the Dominion Parliament has no power to incorporate or 
legislate in respt-ct of a railway company unie* it also declared 
that til*- same was a work for the general advantage of Canada or 
two or more provinces. This point is not dealt with by the Su-
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preme Court on Appeal from the decision of that Court, 8 8.C.R, 
76, 13 A C. 136.

(c.) The effect on persons or corporations other than the rail­
way or their undertaking declared to he for the advantage of 
Canada. In Bell Telephone Co. v. Toronto, 3 O.L.R. 465, 6 
O.L.R. 335, and (1905) A.C. 52, referred to, supra, it was de­
cided that though there were provisions in the Municipal Act of 
Ontario vesting in cities control over their own streets, these pro­
visions did not prevent a telephone company declared to he a 
work for the general advantage of Canada from proceeding to 
place their poles and wires in streets of the city, notwithstanding 
the latter's opposition, provided of course that they executed 
their works in the manner prescribed by the Dominion Statutes 
which affect them.

So also it has been held that a railway may under authority 
obtained from the Dominion of Canada construct a railway 
through lands owned by the Crown in the right, of a Province : 
Booth v. lyre, 31 IT. C. <1 P. 183. In Canadian Pacific 
Hailway Company v. Township and County of York the question 
was discussed as to how far other corporations or persons were 
bound by the orders of the Railway Committee of the Privy Coun­
cil for which the Board of Railway Commissioners have now been 
substituted. He Canadian Pacific H. IV. Co. ami Township and 
County of York, 27 O. R. 559, 25 A. R. 65, 1 Can. Ry. Cases 36, 
47. Though there was a division of the Judges it may he stated 
that, the effect of this case is to hold that not only could the Dom­
inion Parliament empower a railway company to cross highways 
within the province hut it could compel municipalities interested 
in these highways to contribute towards the cost, of the works 
necessary for the protection of the public in using them. This w as 
based, perhaps, to some extent upon the fact that the municipal­
ities had attended before the Railway Committee and therefore 
had attorned to their jurisdiction, hut the effect of the decision 
is that not only railways hut other persons or corporations are 
bound by the orders of the Railway Committee, and therefore by 
those of the present Board of Railway Commissioners while act­
ing within the scope of the powers conferred upon them by the 
statute.

In Grand Trunk H.W.Co. v. City of Toronto, 32 (). R 120, 
Meredith, J.„ decided in effect, that though the Provincial Leg­
islature has power to authorize a municipality to acquire and

93
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makv any si reel anti to provide how amt upon what terms it may 
In- aequiml and made that power is subject to the supervention 
of Federal Legislation respecting works and undertakings such 
as the railway in question and such legislation might confer upon 
any person or publie body the power to determine in what cir­
cumstances and how and upon what terms such a street might he 
acquired for railway purposes ; and that legislation attWting rail­
ways within the jurisdieton of the Parliament of Canada may 
confer power upon another InhIv to impose terms upon muni­
cipalities or other persona other than railway companies, upon 
which they must part with their control of streets or other pro­
perty.

But it was further held in that case that the Dominion Par­
liament had not conferred upon the Railway Committee of the 
Privy Council power to make the terms which they had then 
made subject to which a street was to be alteml and the expenses 
of alteration pa it! partially by the railway company ami 
partially hv the municipality.

So also the Dominion Parliament had power to pass the 
Statute 5ti Viet., cap. 27 (D.), see. 1. enacting that no railway 
should be crossed by an electric railway except with the approval 
of tlu Railway Committee, ami as a result of that power an elec 
trie railway though created by Provincial Act. which expressly 
prohibited crossing a Dominion railway at grade might, with the 
approval of the Railway Committee, acting under the Domin 
ion Statut- , cross the railway at grade notwithstanding the pro­
hibition contained in its provincial charter: (Srand Trunk R. IV. 
Co. v Hamilton, ttc . R. IV. Co.. 29 O. R. 14d.

Where a railway created by an Ontario Charter or by subse ­
quent Federal Legislation was declared to In- a work for the gen­
eral advantage of Canada, it was decided that thereafter the pro­
visions of the Dominion Railway Act apply to expropriation pro­
ceedings taken by the railway: Darling v. Midland R.W. Co.. 11 
P R 12; Barb*an \ >7. Catharines <1‘ Magara Central R. IV 
Co. V> DR. '»»; /L.*<•»/< v Canada Southern R.IV Co.. 14 A. 
R 1. s.. also on this subject the notes upon the case of Re Col- 
umbta tV Western R VV. Co.. 2 Can. Ry. Cases 2^4. at pp. 2*>"> 
to 270.

Xtqilivu- 3. This Act shall apply to all persons, companies and rail-
x t ways oth.-r than Covrnment railways within the legislative
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authority of tin- Pa ilia ment of Canada, and shall he incorpor­
ated ami construed, as one Act, with the Special Act, subject as 
herein provided, fil V., e. 29, s. 8. Am.

The changes between this and the section in the previous act 
arc alterations in the arrangement of words only.

(lovcnmcnt Railway* are those which arc vested in the Crown 
as represented by the Dominion Government and which are 
under the control and management of the Minister of Railways 
and Canals, R.S.C., cap. 88, sec. 4.

Special Act. These words are defined ante, sec. 2 (ip). By 
2 Edw. VII, cap. 15, see. 5 (I).), a railway company may only 
be incorporated by Act of Parliament and not by letters patent.

4. Any section Act may, by any Special Act passed Any
by the Parliament of Canada, be excepted from incorporation iJT""!"'
therewith or mav thereby he extended, limited or qualified. It ''.v

, Sperm I
shall be sufficient, for the purposes of this section, to refer to Act. 
any section of this Act by its numbers merely. (New.)

This provision is probably inserted ex abundanti cautela for 
the Parliaments of Canada and of the Provincial Legislatures 
arc supreme and may enact anything they wish provided they are 
legislating upon matters within the scope of their jurisdiction.

The principle of the Darmouth College Case, 4 Wheaton 518, 
to the effect that a state legislature has no power expressly or 
by implication to repeal or abridge charter rights once conferred 
cannot be said to be applicable to the Canadian and English 
theories of the unrestricted powers of Parliament : Re McDowell 
and Town of Pal mend on, 22 O. It. 568. See this subject dis­
cussed, 21 Can. L. T„ at p. 456 ct scq., Re (loodliuc, 19 (îr. 866 
and Toronto ami Lake Huron R. IV. Co. v. Crookshank, 4 V.C.
It. at p. 818. Sub-see. 47 of see. 7 of R. S. C., cap. 1. also 
reserves to Parliament the power of repealing or amending any 
privilege or advantage granted to any one by Act of Parliament.

5. If in any Special Act heretofore passed by the Parliament ra,iy 
of Canada it is enacted that any provision of the General Rail-
way Act in force at the time of the passing of such Special Act. IJjVjJJjJu

fie-l.

7
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is excepted from incorporation therewith, or if the application 
of any such provision is. by such Special Act. extended, limited 
or qualified, the corresponding provision of this Act shall he 
taken to lie excepted, extended, limited or qualified, in like man­
ner ; and, unless otherwise expressly provided in this Act, where 
the provisions of this Act and of any Special Act passed by the 
Parliament of Canada relate to the same subject-matter, the pro­
visions of the Special Act shall be taken to over-ride the provis­
ions of this Act in so far as is necessary to give effect to such 
Special Act. ■’>! V . e. 29, and Am.

Under the Railway Act of 1888 the provisions relating to the 
incorporation, organization and internal management of railways 
and the rights and duties of directors, officers and shareholders 
inter tc comprised in sees. 32 to 80, inclusive, did not apply to 
every railway but only to those whose authority to construct and 
operate were derived from the Dominion Parliament and accord­
ingly thiwe sections would not apply to railway companies whose 
authority on these points was derived from legislation earlier 
than confederation. But under the present section all these 
last named railways would be governed by the corresponding pro­
visions of the present act and the effect of secs. 5 and (> would 
appear to he to abrogate any provisions of pre-confederation 
special acts or acts of provincial legislatures so far as they may 
he inconsistent with Dominion legislation U|M>n a cognate 
subject. On the other hand, post-confederation special acts 
of the Parliament of Canada would still over-ride the gen­
eral provisions of this Statute. •

“Cornspinuling provision.” This term appeared in the Con­
solidated Railway Act of 1888. It was never decided under that 
or previous Statutes containing the same expression whether a 
section dealing with the same subject matter in an amended 
form was a “corresponding provision” or not. It is conceiv­
able that such amended clause might he a similar without 
being a corresponding provision. In the above section, how­
ever, tin- term would probably be explained by the succeeding 
portions of tin* same clause providing that where the provisions 
m tile special act “relate to the same subject matter” the latter 
shall over-ride tin- provisions of this Act.
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Where in n specie! «et there were provisions inconsistent 
with the General Kail way Aet then in force it has been held 
even without an express statutory deelaration that the provisions 
of the Special Aet must prevail: Canadian Pacific It. IV. Co. v.
Major, 1 B.C.R. ‘287. 13 S.C.R. 233; Ontario, etc., PAY. Co. 
v. Canadian Pacific If.IV. Co., 14 O.lt. 432. In the latter ease 
the followin'/ useful general principles of construction are laid 
down :

(a) When a company is incorporated by a Special Act and 
there are provisions in the Special Act as well ils in the 
general act on the same subject, which are inconsistent 
if the Special Act gives in itself a complete rule on the 
subject the expression of that rule amounts to an excep­
tion of the subject matter of the rule out of the general 
act; but

(b) When the rule given by the Special Act applies only to 
a portion of the subject, the Special Act may apply to 
one portion and the general act to the other.

6. Where any railway, the construction or operation of Where
which is authorized by a Special Act passed by the Legislature declared
of any province, is declared, by any Special Act of the Parlia- lowork fo
ment of (’amnia, to be a work for the general advantage of Can- general 
ada. this Act shall apply to such railway, and to the company 
constructing or operating the same, to the exclusion of such of Canada, 
the provisions of the Special Act of the Provincial Legislature 
as are consistent with this Act, and in lieu of any General Rail­
way Aet of the province. (Xnc.)

The enactment of this section makes it clear that after a 
declaration that a railway is for the general advantage of Can­
ada it must refer exclusively to the Dominion Act for a definition 
of its powers, duties and obligations in any case in which the 
Provincial and Dominion legislation clash even though it had 
been incorporated by and had been previously proceeding under 
powers conferred upon it by a Provincial Legislature. Pre­
viously this was not the ease, see Darling v. Midland P. IV. Co.,
11 P.R. 32 : Pc Itarbcau and St. Catharines and Xiagara Cen­
tral PAY. Co., 15 O.lt. 583; Itarbcau v. St. Catharines and Xia­
gara Central PAY. Co., 15 O. It. 586; Bowen v. Canada Southern

3—BY. UT.
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B. IV. Co., 14 A. H. 1, per Osler. .1. A., at p. 10; Toronto Belt 
Line B. IV. Co. v. Laurier, 10 O. K. 007, where under earlier 
Consolidations a contrary view had l>een taken. The principle 
of the present enactment had already been adopted in British 
Columbia in B> Columbia a ml U7 'stern B. IV. i'o.. 2 Can. Ry. 
teases 264.

The mere fact that a company is incorporated by Act of Par­
liament of the Dominion does not make it a work for the general 
advantage of Canada, if it is intended to confine the undertak­
ing to one province, unless there is some declaration that it is a 
work for the general advantage of Canada : Begina v. Mohr, 7 
Q.L.R. 182; 2 Cart. 257, disapproved, however, in Toronto v. Bill 
Teleiriume Co. (1903), A.C. 52, at p. 57 ; hut this declaration need 
not be express and may arise from necessary implication merely 
and therefore a recital in a Dominion Act of Incorporation that it 
is for the general advantage of Canada that the Act he passed is 
a sufficient declaration to bring the undertaking within the 
exclusive jurisdiction of the Dominion Parliament : B< Ontario 
Power Co. and llewion, 6 O.L.R. 11.

“6.x. Notwithstanding anything in this Act or in any other 
Act. every railway, steam or electric street railway and tram­
way, wholly situate within one province of Canada, but, in its 
entirety or in part, declared by the Parliament of Canada to 
he a work for the general advantage of Canada, and every per­
son employed thereon, in respect of such employment, and 
every person, company, corporation or municipality owning 
controlling or operating it wholly or partly, in respect of such 
ownership, control or operation, shall, notwithstanding such 
declaration, he subject to any Act of the legislature of the pro­
vince in which it is situate, prohibiting or regulating work, busi­
ness or lal)our upon the first day of the week, commonly called 
Sunday, which is in force at the time of the passing of this Act ; 
and every such Act is hereby, in so far as it is in other re­
spects within the powers of the legislature, confirmed and rati­
fied, and made as valid and effectual for the purposes of this 
section as if it had been duly enacted by the Parliament of 
Canada.
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“2. The Governor in Council may at any time and from(
. 11' >11 ul

time to time by proclamation confirm, for the purposes of this,,rovi». 
section, any Act of the legislature of any province panned afterj*^!*^. 
the passing of this Act for the prohibition or regulation of nor in 
work, business or labour upon the first day of the week, com­
monly called Sunday ; and from and after the date of any such 
proclamation the Act thereby confirmed, in so far as it is in 
other respecta within the powers of the legislature, shall for 
the purposes of this section be confirmed and ratified and made 
as valid and effectual as if it had been enacted by the Parlia­
ment of Canada; and, notwithstanding anything in this Act or 
in any other Act, every railway, steam or electric street rail­
way, and tramway, wholly situate within such province, but 
declared by the Parliament of Canada to be, in its entirety or 
in part, a work for tin* general advantage of Canada, and every 
person employed thereon, in respect of such employment, and 
every person, company, corporation or municipality owning, 
controlling or operating it wholly or partly, in respect of such 
ownership, control or operation, shall thereafter, notwithstand­
ing such declaration, be subject to the Act so confirmed in so 
far as that Act is otherwise intra vins of the legislature.

“3. This section shall not apply, so as to interfere with or Certain 
affect through traffic thereon, to any railway or part of a rail-existed, 
way which forms part of a continuous route or system operated 
between two or more provinces, or between any province and 
a foreign country, or to any railway or part of a railway be­
tween any of the ports on the great lakes and such continuous 
route or system ; nor shall it apply to any railway or part of a 
railway which the Governor in Council, by proclamation, de­
clares to be exempt from the provisions of this section.”

This was added by 4 Edw. VII., cap. 32, sec. 2, assented to 
August 10th, 1904.

By sec. 91, sub-sec. 27, of the B.N.A. Act, 18H7, criminal law 
is reserved for the exclusive legislative authority of the Parlia­
ment of Canada. Therefore Provincial Statutes rendering illegal
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thv performance of certain act on Munday art» ultra vint: AU or- 
ney-Gi n< rat f or Ontario v. Hamilton Stru t HAY. Co. (1903), A. 
C. 524. In that cane it wan held that R.S.O., 1897, cap. 24<>, inti­
tuled “An Act to prevent the profanation of the Lord’s Day,” 
was illegal. The effect of this is that all changes made in the 
Lord s Day Act since Confederation by the Province of Ontario 
are unconstitutional, and the only Act in force now is C.S.V.C., 
cap. 104. re-enacting 8 Viet., cap. 45. The English proto-type 
for this legislation is 29 Car. II., cap. 7. In Nova Scotia in The 
Queen v. Halifax Electric HAY. Co., 30 N.8.R. 409, the princip! • 
discussed in the above eases are also considered with reference to 
Nov,I Scotian legislation, and a similar result is arrived at.

Coder the legislation mentioned, it has been held that the ex­
ception in see. 1 of the Act rendering lawful the conveying of 
‘‘travellers” will apply to all persons carried, whether for busi­
ness or pleasure, with luggage or without, and on a through jour­
ney or for a short distance : Keg. v. Daggett, 1 O.R. 537; Attor­
ney-General v. Hamilton Street HAY. Co., 27 O.R. 49; 24 A.It. 
170; and also that corporations are not within the scope or inten­
tion of the Act: Attorney-General x. Hamilton Street R.W. 
Co., sii/ira. Railways which are declared to be for the general 
advantage of Canada cannot of course he affected in their opera­
tion by provincial legislation (except so far as sec. fi (a), supra. 
makes such legislation applicable) and therefore their employees 
who work for them on that day cannot be prosecuted for a breach 
of the Statute : Reg. v. Todd. 30 O.R. 732.

Resides the attempt to ensure abstinence from ordinary trav­
elling on Sunday by making it an offence, which, as will be seen, 
has failed, it has been usual in Ontario in granting charters for 
local electric and street railway companies to provide that their 
powers of operation shall be conferred upon them for every day 
except Sunday. The effect of this was considered in Attorney- 
General x. Siagara Falls Hark, etc.. HAY. Co., 19 O.R. f>24; is 
A.R 453, and it was held that though the company might be 
guilty of a nuisance if it used the streets on Sunday, and might 
be unable to plead legislative authority for doing any damage 
ordinarily incident to running its ears; yet there was no express 
prohibition against running on Sunday, and it ought not to he 
restrained upon information filed by the Attorney-General from 
operating its cars on that day, as no substantial in iry to the 
public or to proprietary rights was shewn. Similar, but more
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specific qualifications appear in various private Acts incorporat­
ing these companies, and also in general Acts providing for their 
incorporation, such as R.8.M. (1902), cap. 102, sec. 6, and R.8.O. 
(1897), cap. 209, sec. 136. Where such railway companies be­
came by enactment or otherwise works for the general advantage 
of Canada it became a question whether such restrictions upon 
their powers of operation when removed to federal jurisdiction 
could any longer exist, and it is no doubt with a view to dealing 
with this subject and under certain circumstances as set out in 
the amendment, preserving to provincial legislatures their power 
to bind local works subject to federal jurisdiction by enactments 
respecting Sunday, that the above section has been passed.

7. Every railway, steam or electric street railway or tram­
way, the construction or operation of which is authorized by a 
Special Act passed by the Legislature of any province, now or 
hereafter connecting with or crossing a railway which, at the time 
of such connection or crossing, is subject to the legislative 
authority of the Parliament of Canada, is hereby declared to lx* 
a work for the general advantage of Canada in respect only to 
touch connection or crossing or to through traffic thereon or any­
thing appertaining thereto, and also to the provisions set forth 
in this Act relating to offences and penalties, navigable waters 
and criminal matters, and this Act shall apply to that extent 
only.

2. This section shall not, however, operate as regards through 
traffic on railways owned by any Provincial Government, with­
out the consent of such government. (New.)

By sec. 306 of the Consolidated Railway Act of 1888, which 
was itself a re-enactment of 40 Viet., cap. 24, sec. 6 (D.), it was 
declared that any branch line or railway which connected with or 
crossed a railway declared to be a work for the general advantage 
of Canada should itself he deemed to he a work for the general 
advantage of Canada. The effect of this was that the street 
railways or other railways or works using the highways passed 
from municipal and provincial control under the control of the
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Railway Committee of the Privy Council and such loss of muni­
cipal control impaired or was thought to impair the value of 
those municipal franchises which are dependent upon the right 
of municipalities to grant a right of way over the highways under 
its control upon such terms as it saw proper and as might l»e 
authorized by provincial legislation. This effect would appear 
to follow from the recent ease of City of Toronto v. Bell Tele­
phone Co., 2 O.L.R. 465, 6 O.L.R. 885, (1005), A.C. 52. To obvi­
ate the danger of such loss of control and of impairment of such 
advantageous agreements as a municipality might have entered 
into with a street railway company it was enacted by 62 & 64 
Viet., cap. 22, sec. 1 (I).), that street railways and tramways 
while declared to Ik* subject to the provisions of the Railway Act 
( 1H88) relating to crossing or connecting with a railway under 
Dominion jurisdiction should not be considered to be works for 
the general advantage of Canada, nor he subject to any other 
provisions of the Railway Act. These sections are not re-produced 
in the present statute, but see. 7 is no doubt intended to take their 
place.

The new section is very broad and its effect may be that 
every railway incorporated by Provincial Legislation, which does 
not extend beyond the limits of a province and which has not by 
enactment been declared to be a work for the general advantage 
of Canada is now remitted to the provincial jurisdiction, except 
upon the subjects of crossing or connecting with another rail- 
or the “through traffic” passing over its lines, or other matters 
expressly mentioned in the section. That is, its effect may not 
be and apparently is not limited to street railways or railways 
upon streets, but also to all railways not extending beyond the 
limits of a province and not expressly declared to he a work for 
the general advantage of Canada.

It may easily be that under the present enactments certain 
railways within the limit* of the province which were formerly 
subject to tin* provisions of the (General Railway Act by virtue 
of the fact that they crossed other railways which were declared 
to be for the general advantage of Canada are no longer subject 
to the provisi ms of the new Dominion Act except as to crossings, 
connections a id through traffic and that in other respects they 
are now suhje< t only to the provisions of the Provincial Railway 
Acts and their own charters of incorporation. Although in 
previous consolidations of the Dominion Railway Act it has been
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customary to declare that certain sections only shall apply to 
some railways which had been incorporated by the Provincial 
Legislatures either before or after Confederation this is the first 
time that it has been enacted that a railway company shall la- 
considered to be a work for the general advantage of Canada 
for certain purposes only, and it remains to be decided whether 
it is competent for the Parliament of Canada to declare that a 
railway shall Is* deemed to be a work for the general advantage 
of Canada for certain purposes only and shall be subject to the 
jurisdiction of Canada only in regard to a few out of many of 
the matters which necessarily arise during the construction or 
operation of such a railway. From a comparison of secs. 91 
and 92 of the British North America Act it would appeal to have 
been within the contemplation of the Imperial Parliament to 
place these undertakings either within the exclusive jurisdiction 
of tin- Provincial authorities or else within the exclusive juris­
diction of the Dominion (lovernment. and there is no exprès pro­
vision that the Dominion (iovemment may assume to itself cer­
tain limited powers only in regard to the railways or other works 
mentioned in the sections already referred to and may leave to 
the provinces the power to deal with the other matters not 
thereby undertaken by the Dominion.

It is true that in Hodge v. The Queen, 9 A.C. 117, 3 Cart. 
144. it was stated that subjects which in one asp«rt and for one 
purpose, fall within see. 92 of the British North America Act 
may. in another aspect and for another purpose, fall within see. 
91 ; but this had reference to the principles governing certain 
general classes of matters with which either the Province or the 
Dominion might conceivably have power to deal and can hardly 
be considered -able to such concrete objects as a railway, a 
steamship line or the other works referred to in sec. 92, sub-secs. 
10(a), (b), and (c). It may yet become a question of some diffi­
culty and nicety whether these railways can thus be made the 
subjects of a divided as distinguished from an exclusive jurisdic­
tion.

5
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Nano, Constitution Duties, etc., secs. 8-22.

Jurisdiction and General Powers, secs. 23-25.

8. The Railway Committee of the Privy Counc il is hereby 
abolished and, in lieu thereof, there shall hi- a Commission, to be 
known as the “Board of Railway Commissioners fo, <'anada,” 
consisting of three members who shall be appoint* .I by th Uover- 
nor-in-Council, at any time after the passing of th* Avt, and 
from time to time as vacancies occur. Such Commise on shall Is* 
a Court of Record, and have an official seal which shall hi judici­
ally noticed. Each Commissioner shall hold oftin* during good 
behaviour for a period of ten years from the date of his appoint­
ment, but may Is* removed at any time by the (bivernor-in-Council 
for cause ; and shall cease to bold office upon reaching the age of 
seventy-five years. Each Commissioner on the expiration of his 
term of office shall be eligible for reappointment. One of such 
Commissioners shall be appointed, by the fiovernor-in Council, 
Chief Commissioner of the Board, and shall be entitled to bold 
the office of Chief Commissioner so long as he continues a mem­
ber of the Board; and another of the Commissioners shall be ap- 

i' the 1 iovernor-in-Council. Deputy Chief Commissioner 
of the Board. Sub. for 51 V., e. 29. s. 8.

This and other similar sections are largely copied from the 
English Railway and Canal Traffic Act, 1888. 51 & 52 Viet., cap. 
25. By sections 2 and 3 of the English Act provision is made 
that the Railway and Canal Commission shall be a Court of Re 
cord with an official seal to be judicially noticed.

A Court of Record is one whose records are absolutely 
authoritative, as distinguished from Courts not of Record, or 
inferior courts, whose proceedings must in every ease In* proved

3^55
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like other facts. The High Court of Justice and the Court of 
Appeal are Superior Courts of Record Inith in Ontario and Eng­
land. (See English Judicature Act. 1873, 36 & 37 Viet., cap. 66,
««•os. 16 and 18; Ontario Judicature Act, R.S.O. 1897, cap. 51, 
sees. 25 and 49.)

2. Whenever hv an Act or document the Railway Committee Hoard
of the Privy Council is given any power or authority, or any duty "Ytti ' '*
is east upon it, in regard to any company, railway, matter or ... nmlthing, the power or authority so given, or the duty so east upon duties of
the said Committee, may or shall, as the ease may lie, lie exer-
cised by the Board. tee of

P. C.
See also section 33, giving the Board power to repeal, rescind, 

etc., any order or regulation made by the Railway Committee.

9. In case of the absence of the Chief Commissioner, or of his Power of 
inability to act, the Deputy Chief Commissioner shall exercise |
the powers of the Chief Commissioner in his stead ; and in such 
ease all regulations, orders and other documents signed by the 
Deputy Chief Commissioner shall have the like force and effect 
as if signed by the Chief Commissioner. Whenever the Deputy 
Chief Commissioner appears to have acted for and instead of the 
Chief Commissioner, it shall be conclusively presumed that he so 
acted in the absence or disability of the Chief Commissioner 
within the meaning of this section.

10. Not less than two Commissioners shall attend at the hear- \ot |(,HH 
in g of every ease, mid the Chief Commissioner, when present, t*ian two 
shall preside, and his opinion upon any question which in the 
opinion of the Commissioners is a question of law. shall prevail. pX(.P,,tion 
lu any case where there is no opposing party, and no notice to
be given to any interested party, any one Commissioner may act 
alone for the Board.

In the English Railway and Canal Traffic Act, 1888. sec. 4, 
provision is made for cx officio Commissioner, who must be a 
Judge of a Superior Court and is appointed by the Lord Chan­
cellor of England or Ireland and the Lord President of the Court 
of Session in Scotland.
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The provision for deciding a question of law is the same as 
section 5 (3) of the English Act.

In an application under section 193 the opinion of the Chief 
Commissioner prevailed on the questions of law involved, where 
an exclusive contract was held valid and the parties whose inter­
ests were affected held entitled to compensation.

The Telephone Cane, 3 Can. Ry. Cas. 205.

11. No Commissioner shall he disqualified to act. by reason 
of interest, or of kindred or affinity to any person interested in 
any matter before the Board; hut whenever any Commissioner 
is interested or of kin or affinity to any such person, the Gover- 
nor-in-Couneil may either upon the application of such Commis­
sioner or otherwise, appoint some disinterested person to act as 
Commissioner pro line rice. The < iovernor-in-Couneil may also 
appoint a Commissioner pro liar vice in the case of sickness, 
almence or inability to act. of any Commissioner.

2. No Commissioner shall, directly or indirectly, hold, pur­
chase, take or become intended in. for his own behalf, any 
stock, share, bond, debenture or other security, of any railway 
company subject to this Act, nor shall, directly or indirect* , have 
any interest in any device, appliance, machine, patented process 
or article, or any part thereof, which may he required or used 
as a part of the equipment of ys, or of any rolling stock 
to be used thereon; and. if any such stock, share, bond or other 
security, device, appliance, machine, patented process or article, 
or any part thereof, or any interest therein, shall come to or vest 
in any such Commissioner by will or succession, for bis own bene­
fit, hr shall, within three calendar months after the same shall 
so come to or vest in him, absolutely sell and " «e of the same, 
or his interest therein.

12. Each Commissioner shall during his term of office reside 
at Ottawa, in Canada, or within five miles thereof, or within such 
distance thereof as the Governor-in-Council at any time deter-

6
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13. The Commissioners shall devote the whole of their time l>ll,y "•
Boat'llto the performance of their duties under this Aet. and shall not 

accept or hold any office or employment inconsistent with this 
section.

14. The Govcriior-iii-Couneil, upon the recommendation of office* at
the Minister, shall provide, within the city of Ottawa, a suitable ' '
place in which the sessions of the Hoard may he held, and also 
suitable offices for the Commissioners, Secretary, staff, and other 
employees, and all necessary furnishings, stationery and <iquip-
ment for the establishment, conduct and maintenance of the 
same, and for the performance of the duties of the Hoard.

15. Whenever circumstances render it expedient to hold ses- Newion*
sions without the city of Ottawa, the Hoard may hold the same in outside 
any part of Canada. of Ottawa

16. The Commissioners shall sit at such time's and conduct Sitting*, 
their proceedings in such manner as may seem to them most con- «pined" 
venient for the speedy despatch of business; they may, subject
as in this Aet mentioned, sit either together or separately, and 
either in private or in open court, but any complaint made to 
them shall, on the application of any party to the complaint, be 
heard and determined in open court. Any two members of the 
Hoard shall constitute a quorum. No vacancy in their body 
shall impair the right of the remaining Commissioners to act.

17. There shall be a Secretary of the Board, who shall be ap- Secretary 
pointed by the Oovernor-in-Council, shall hold office during 
pleasure, and shall reside in the city of Ottawa. It shall be the
duty of the Secretary to attend all sessions of the Hoard, to keep Untie* of 
a record of all proceedings conducted before the Board or any Sv< " , "N 
Commissioner under this Act, to have the custody and care of 
all records and documents belonging or appertaining thereto, 
or filed in his office, and to obey all rules and directions which
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may lx* math- or given by the Hoard touching his duties or the 
governance of his office. Sub. for 51 V., c. 29, s. 9.

18. It shall be the duty of the Secretary to have every regu­
lation and order made by the Hoard, drawn pursuant to the direc­
tion of the Hoard, signed by the Chief Commissioner, sealed with 
the official seal of the Hoard, and filed in the office of the Sec­
retary.

2. The Secretary shall keep in his office suitable * of 
record, in which he shall enter a true copy of every such regula­
tion and order and every other document which the Hoard may 
require to be entered therein, and such entry shall constitute 
and be, and in all courts be deemed and taken to l>e, the original 
record of any such regulation or order.

3. Upon application of any person, and on payment of such 
fees as the Hoard may prescribe, the Secretary shall deliver to 
such applicant a certified copy of any such regulation or order.

19. In the absence of the Secretary from sickness or any other 
cause, the Hoard may appoint from its staff an Acting Secretary, 
who shall thereupon act in the place of the Secretary, and 
exercise his powers.

20. The Chief Commissioner shall be paid an annual salary of 
ten thousand dollars, and the other two Commissioners shall be 
paid each the annual salary of eight thousand dollars. The 
Secretary shall receive a salary fixed by the Governor-in-Coun- 
cil, not more than four thousand dollars, annually. Such salar­
ies shall he paid monthly out of the unappropriated funds in the 
hands of the Receiver-General for Canada.

21. The Govcrnor-in-Council may from time to time, or as the 
occasion requires, appoint one or more experts, or persons having 
technical or special knowledge of the matters in question, to 
assist in an advisory capacity in respect of any matter liefore the

4
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2. Then* «liaiI In* attached to the Board such < Sevra, clerks, ^U,|T 
stenographers and messengers, as the Board, with the approval
of the Governor-in-Couucil, from time to time appoints, at such Salari.- 
sa I a ries or remunerations as are rmun mended by the Board and 
approved by <iovernor-in-('ouneil. The Board may. at will, dis­
miss any such employee.

3. Whenever the Board, by virtue of any power vested in it Payment 
by this Act, appoints or directs any person, other than a member to
of the start' of the Board, to perform am service required by this ,,,akr 1 ' ; inquiry.
Act, such person shall In- paid therefor such sum for services
and expenses as the Governor-in-Council upon the recommenda­
tion of the Board, may, in such eases, determine.

4. The salaries or remunerations of all such officers, clerks. Salarie*
. i i h i and istenographers, messengers, and appointees, and all the expenses ,,f

of the Board of, and incidental to, the carrying out of this Act,* . «-tv., how
including all actual and reasonable travelling expenses of the to !.«• 
Commissioners, Secretary, and of such appointees or members 1,111,1 
of the staff of the Board as may be required by the Board, to 
travel, necessarily incurred in « to the duties of their
office, shall be paid monthly out of moneys to be provided by 
Parliament.

22. All letters or mailable matter addressed to the Board of < om - 
the Secretary at Ottawa, or sent by the Board or the Secretary I,']!'.1,,1,1 
from Ottawa, shall be free of Canada postage under sueh régula- 
tions as are from time to time made in that regard by the Gover- 
nor-in-Couneil.

Jurisdiction and drnn'al Powers.

23. The Board shall have full jurisdiction to inquire into, •hiriwlif 
hear and determine any application by or on behalf of any party itoar.i
interested ; upon a| 

piioatioi

9027
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r or thing contrary to, or in violation of, this Act, or the 
Special Act, or any such regulation, order, or direction ;

(6.) requesting the Board to make any order, or give any 
direction, sanction or approval, which by law it is authorized to 
make or give:

And the Board may order and require any company or person 
to do forthwith, or within or at any specified time, and in any 
manner prescribed by the Board, so far as is not inconsistent 
with this Act. any act. matter or thing which sueli company or 
person is or may lie required to do under this Act, or the Special 
Act. and may forbid the doing or continuing of any act, matter 
or thing which is contrary to this Act. or the Special Act; and 
shall have full jurisdiction to hear and determine all matters 
whether of law or of fact, and shall, as respects the attendance 
and examination of witnesses, the production and inspection of 
documents, the enforcement of its orders, the entry on and 
inspection of property, and other matters necessary or proper 
for 111 - due exercise of its jurisdiction under this Act, or other­
wise for carrying this Act into effect, have all such powers, rights 
and privilege* as are vented in ;i Superior Court

The jurisdiction of the Board, as of the Railway Committee, 
is statutory and must Is* found in the Act constituting it. It 
can only exercise such powers ms are by statute conferred upon 
it.

(/rand Trunk ITIV. Co. v. Toronto, 1 Can. By. Cas. 92.
Th( Mi rritton Crowing Case, 3 Can. Ry. Cas. 2<i7.
An order of the Railway Committee of itself and apart from 

the provisions of law thereby made applicable confers no 
uthority.

Corporation of Pnrkdah v. Wist, 12 App. Cas. (ill.

7
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Section 11 of tin* Act of 1888, for which this section is sub­
stituted, specified in detail the various matters mentioned in the 
Act over which tin* Railway Committee had jurisdiction ; these 
are covered by tin* general provisions in (a), the first part of (b) 
and section 25(g). What follows in (6) is new, giving the 
Board the powers of a Superior Court as to evidence, procedure 
and tin- enforcement of its decisions by issuing orders in the 
nature of a mandamus or an injunction. This portion of the 
section is the same as section 18 of 51 & 52 Viet., cap. 25 (Imp.) 
(Railway and Canal Traffic Act), omitting the provision that 
“No person shall lie punished for contempt of Court without the 
consent of the cx officio Commissioner. ”

2. The decision of the Board upon any question of fact, and Decision 
as to whether any company, municipality or person is, or is not, q^Ttion*
a party interested within the meaning of this section, shall be or .. .. . whetherbinding and conclusive upon all companies and persons, and in pun > is
all courts. Sub. for 51 V.. e. 29, s. 11.

This is new and was probably introduced to meet the point 
decided in 7iY Canadian IUn ifie H.W. Co, ami York', 1 Can. By.
Cas. 47. where the Ontario Court of Appeal decided that the 
county of York was not a “person interested” in the protection 
of a highway within the jurisdiction of the Township of York by 
gates and watchmen at a railway crossing within the meaning of 
sections 11, 187 and 188 of the Act of 1888. This decision was 
followed in Frontenac v. (hand Trunk l\ .\Y. Co., 8 Ex. C.R. 249, 
and (hand Trunk H.W. Co. v. Toronto, :{ O.W.R. 602.

Other decisions the jurisdiction of tin* Railway Com­
mittee under the Act of 1888 are collected in 1 Can. Ry. Cas. as 
follows :

Toronto v. Metropolitan H.W. Co., p. 62. (Powers of Com­
mittee arc confined to approving mode and place of crossing or 
junction of railways.)

Grand Trunk H.W. Co. v. Toronto, p. 82. (Committee can­
not delegate its powers.)

Ottawa, Am prior d1 /‘am/ Sound H.W. Co. v. Atlantic rf- N.
II H.W. Co., p. 101. (Court will not interfere with a matter in 
which Committee has jurisdiction, e.g., conflicting surveys and 
locations of railway lines.)
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Also {Irand Trunk U.W. Co. v. Hamilton liai lia! KUctri 
U.W. Co., 29 O.R. 143. (Committee under its exclusive juris 
diction could authorize crossing Ht grade against will of plain­
tiff*.)

Credit Valley It.IV. Co. v. Great Western U.W. Co., 25 Gr. 
507. (Statutory requirement of Committee’s approval cannot lie 
waived by consent.)

Canadian Pacific U.W. Co. v. Sort hern Pacific it Manitoba 
U.W. Co., 5 Man. L.R. 301. (Such approval must be obtained, 
not merely applied for.)

The Board has no power to make an ex post facto order.
The Merritton Crossing Case, 3 Can. Ry. Cas. 263.
The York Strict Bridge Case, 4 Can. Ry. Cas. 62.
“Person” includes any body corporate or politic, and the 

heirs, etc., of such person. (Interpretation Act, R.S.C. 1886, 
cap. 1, see. 7 (22)).

“Party interested.” The word party means a person in par­
ticular. and is also used as a noun of multitude. (See Stroud’s 
Judicial Dictionary, 2nd Edition, sub. nom. “party.”)

For the application of this provision, see section 47.
23. The powers of the Board under this section are to a con­

siderable extent similar to those of the Inter-State Commence 
Commission of the Vnited States under the Act to Regulate Com­
merce ( 1887), 24 V.S. Statutes at Large 379. and amending Acts. 
See “Tariffs and Tolls,” sections 251 to 275. It has no power to 
construe, interpret, or apply the Act in advance of an actual act 
or omission by a railway company in contravention of the pro­
visions of the Act : Ut Order of Railway Conductors, 1 I.C. Rep. 
18.

24. The Board may, of its own motion, or shall, upon the 
request of the Minister, inquire into, hear and determine any 
matter or thing, which, under this Act. it may inquire into, hear 
and determine upon application or complaint, and with respect 
thereto shall have and may exercise the same powers as, upon any 
application or complaint, are vested in it by this Act.
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2. Any power, or authority vested in the Board under this Act, l'own
may though not so expressed in this Act. be exercised from time 
to time, or at any time, as the occasion may require. t|me 1

25. The Boa ni may make orders and regulations: — Boa nl

(a.) limiting tin- rate of speed at which railway trains and 
locomotives may Is* run in any city, town or village, or in any tion* re 
class of cities, towns or villages described in any regulation ; and, 81>ettmg 
if the Board thinks tit, the rate of speed within certain described speed of 
portions of any city, town or village, and allowing another rate trail18, 
of speed in other portions thereof;

By section 227 the rate shall not exceed ten miles per hour un­
less the track is fenced or properly protected or permission is 
given by the Board.

(6.) with respect to the use of the steam whistle within any l *« of 

city, town or village, or any portion thereof ; wiTsTli

By section 224 the engine whistle shall Be sounded at least 
eighty rods before reaching a highway crossing at rail level 
except within the limits of cities or towns when the municipal 
authority may pass by-laws prohibiting the same.

(c.) with respect to the method and means of passing from Punning 
one car to another, either inside or overhead, and for the safety 
of railway employees while passing from one car to another, and <«r. 
foe th. eoapliac of ears; ."-l V e 29, a 1". Am

fd.) requiring proper shelter to be provided for all railway Shelter 
employees when on duty ; 57-58 V., c. 53, s. 1, Am. pi'ovee*'

(c.) with respect to the use on any engine, of nettings, Device* 
screens, grates and other devices, and the use on any engine or |jl|'p“vui,! 
car of any appliances and precautions, and generally, in connec­
tion with the railway respecting the construction, use and main­
tenance of any fire-güanl or works which may be deemed by the
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Hoard necessary and most suitable to prevent, as far as possible, 
tires from being started, or occurring, upon, along or near the 
right of way of the railway ;

The observance of this provision does not appear to assist the 
company in disputing liability under section 239 (2) where the 
damages do not exceed $5,000.

(/.) with respect to the rolling stock, apparatus, cattle* 
guards, appliances, signals, methods, devices, structures and 
works, to be used upon the railway so as to provide means for 
the due protection of property, the employees of the company, 
and the public;

(g.) with respect to any matter, act or thing which by this 
or the Special Act is sanctioned, required to be done, or 
prohibited.

Reproduces 51 Viet., cap. 29, sec. 11 (r). Sub-section 3, sec­
tion 279, provides for penalties.

2. Any such orders or regulations may be made to apply to 
any particular district, or any railway, or section, or portion 
thereof, and the Board may exempt any railway, or portion 
thereof, from the operation of any such order or regulation, for 
such time, or during such period, as the Hoard deems expedient.

3. The Hoard may provide penalties, when not already pro­
vided in this Act. to which every company or person who offends 
against any regulation made under this section shall be liable, 
which shall not exceed one hundred dollars for each offence, and 
shall be recoverable on summary conviction. The imposition of 
any such penalty shall not lessen or affect any other liability 
which any company or person may have incurred. 51 V., c. 29, s. 
10, 1 and 2, Am.

4. The Board may review, rescind, change, alter or vary any 
rule, regulation, order or decision made by it, whet lier previously 
published or not. 51 V., c. 29, s. 18, Am.
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Practice and Procedure.

26. Every document purporting to be signed bv the Chief Evidence 
Commissioner and Secretary, or by either of them, or by the 11 
Minister or inspecting engineer, shall, without proof of any
such signature, be prima facie evidence in all courts, and shall be 
sufficient notice to the company and all parties interested (if 
served therewith in the manner herein provided for service of 
notice), that such document was duly signed and issued by the 
Board, Minister or inspecting engineer as the ease may be; and t^pixel^<M>f 
if such document purports to be a copy of any regulation, order, 
direction, decision or report, made or given by the Board, or the 
Minister or inspecting engineer, shall be prima facie evidence in 
all courts of such regulation, order, direction, decision, or report, 
and when served on the company, or any person, in the manner 
in section twenty-eight provided for service of notice, shall be 
sufficient notice to the company or such person, of such registra­
tion, order, direction, decision or report from the time of such 
service. 51 V., c. 29, s. 26, Am.

27. Any document purporting to be certified by the Secre- ( Vrtiiie<I
tary as being a copy of any plan, profile, book of reference or tc‘
any oth< r document deposited with the Board, or of any portion f"civ

evidence.
thereof, shall, without proof of signature of the Secretary, be in 
all courts prima facie evidence of such original document, and 
that the same is so deposited, and is signed, certified, attested or 
executed by the persons by whom and in the manner in which, 
tin- same purports to be signed, certified, attested or executed, as 
shown or appearing from such certified copy, and also, if such 
certificate states the time such original was so deposited, that the 
same was deposited at the time so stated. 51 V., c. 29. s. 127, Am.
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2. A copy of any regulation, order or other document in tin* 
custody of the Secretary, or of record with the Board, certified 
by the Secretary to be a true copy, and sealed with the seal of 
Hie Board, shall, in all courts and for all purposes, be prima fade 
evidence of such regulation, order or document, without proof of 
signature of the Secretary.

28. Any notice required to be given to the company, or to any 
company, municipality, corporation, co-partnership, firm or in­
dividual may be, and shall be deemed to be sufficiently given or 
served by delivering the same, or a copy thereof:

(a.) in tin* case of the company, to the president, vice-presi­
dent, managing director, secretary or superintendent of the com­
pany, or to some adult person in the employ of the company at 
the head or any principal office of the company :

(6.) in the case of any municipality, or civic or municipal 
corporation, to the mayor, warden, reeve, secretary, treasurer, 
clerk, chamberlain or other principal officer thereof;

(c.) in the vase of any other company, or body corporate, to 
the présider vice-president, manager or secretary, or to some 
adult person n the employ of the company at the head office of 
such company;

(d. ) in the case of any firm or co-partnership, to any member 
of such firm or co-partnership, or left at the last place of a I >ode 
of any such members itii any adult members of his household, 
or at the office or place of business of the firm with a clerk emi- 
ployed therein;

(c.) and, in the case of any................ , to him or left at his
last place of abode with any adult member of or
at his office or place of business with a clerk in his employ;

Provided that such notice is sufficient in substance, is given 
in sufficient time, and, in the case of the Board, is signed by the

4746
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Secretary or (’hivf Commissioner, in the ease of the Minister or 
inspecting engineer, or other officer or person appointed by the 
Board or the Minister and required or authorized to give such 
notice, is signed by the Minister or by such inspecting engineer, 
officer or other person, as the case may be, and in the case of any 
company or corporation is signed by its president or secretary, 
or by its duly authorized agent or solicitor, anti in the ease of any 
person, is signed by such person, or his duly authorized agent or 
solicitor.

2. When in any of the eases mentioned in this section, it Service 
shall be made to appear to the satisfaction of the Board or Min- oatiorMii 
ister, as the case may be, under this Act, that service of such ^tam 
notice cannot be made in the manner provided in this section, or 
that the person to be served cannot be served, or that the com­
pany or person to be served is seeking to evade service and there­
fore cannot be served, the Board or Minister, as the case may 
be, may order and allow such service to be made by the publica­
tion of such notice for any period not less than three weeks in 
The Canada (iazette, and also, if required, in any other news­
paper or newspapers, and service by such publication shall be 
deemed to be as sufficient as if the same had been served in the 
manner provided in the first part of this section.

d. Any regulation, order, direction, decision, report or other Service
document may, unless in any ease otherwise provided, be served 
in like manner as notice may be given under this section. 51 V., 
<\ 29, s. 28, Am.

or other

29. The company shall, as soon as possible after the receipt putv of 
by it, or service upon it, of any regulation, order, direction, de- ''|’m1?j*an-v 
vision, notice, report or other document of the Board, or the wipt of 
Minister, or the inspecting engineer, give cognizance thereof to "“jjjj or 
each of its officers and servants performing duties which are or 
may be affected thereby, by delivering a copy to him or by post­
ing up a copy thereof in some place where his work or his duties 
or some of them, are to be performed. 51 V., c. 29, s. 25. Am.
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Publics- 30. Publication by the Board, or by leave of the Board, for 
rcgtih ^irv,‘ wt‘‘‘k8 in The Canada Gazette of any rule, regulation, order 
lion and or decision of the Board, shall be sufficient notice thereof to the 
or<l°,B‘ company, to all persons, and to the public generally; and when 

, . . such rule, regulation, order or decision, is so published, the same,
vUtlhlill ... 1
notice. while in force, shall have the like effect as if enacted herein, and 

all courts shall take judicial notice thereof.

Notice of 31. Except in any ease where it is otherwise provided, ten 
tion" ' 'la.VK notice of any application to the Board, or of any hearing 

by the Board, shall be sufficient, unless in any case the Board 
Hoard directs longer notice. The Board may in any ease, allow notice 
length ,ry f°r a,1.V P(i,,iod b‘ss than ten days which shall be sufficient notice 
of time, as if given for ten days or longer.

Procedure 
in urgent

when no

Rehear­
ing on ap­
plication

ten days

nerved.

tions and 

Railway

32. When the Board is authorized to hear an application, 
complaint or dispute, or make any order, upon notice to the par­
ties interested, it may, upon the ground of urgency, or for other 
reason appearing to the Board to be sufficient, notwithstanding 
any want of, or insufficiency in. such notice, make the like order 
or decision in the r as if due notice had been given to all 
parties; and such order or decision shall be as valid and take 
effect in all respects as if made on due notice; but any person 
entitled to notice and not sufficiently notified may, at any time 
within ten days after becoming aware of such order or decision, 
or within such further time as the Board may allow, apply to 
the Board to vary, amend or rescind such order or decision, and 
the Board shall thereupon, on such notice to other parties inter­
ested as it may in its discretion think desirable, hear such appli­
cation, and either amend, alter or rescind such order or decision, 
or dismiss the application, as may seem to it just and right.

33. All regulations and orders made by the Railway Com­
mittee of the Privy Council, under the provisions of The Rail- 
may Art and amending Acts, in force at the time of the passage

7
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of this AH, shall coiitinuv in foire until repealed, rescinded, Commit 
changed or varied under the provisions of this A et ; and the tinue in 
Board shall have the like powers to repeal, rescind, change or 
van the same, as in the case of regulations or of orders which repealed, 
the Board may make under this Act.

“Notwithstanding anything contained in The Railway Act,
1903, the (iovertior-in-Council shall have, and shall be deemed to 
have had since the date upon which the said Act came into force, 
power, authority and jurisdiction to sanction, confirm, rescind, 
change or vary, or to take other action upon, any report, order 
or decision of the Railway Committee of the Privy Council made 
before the said date under The Railway Act of 1888, or any Act 
in amendment thereof, in as full and ample a manner as if The 
Railway Act 1903, had not been passed, or had not come into 
force, and as if the said Railway Act of 1888 and the said Acts in 
amendment thereof had not been repealed; and any order or de­
cision so sanctioned or confirmed shall have the same validity, 
force and effect as if the said order or decision had been so sanc­
tioned or confirmed prior to the passing of The Railway Act.
1903.” (4 Edw. VII., cap. 32, sec. 1.)

The sanction of the (iovernor-in-Council was required to an 
order of tin- Railway Committee made under section 187 of the 
Act of 1888. Without such sanction an Order of the Committee 
was not in forer and could not be dealt with by the Board. To 
meet the case of such orders, section 1 of 4 Edw. VII., cap. 32, 
as above set forth, was passed, providing that the (lovernor-in- 
Council might still exercise his powers under the previous Act.

34. Notwithstanding the repeal by this Act of the said The Existing 
Railway Art and amending Acts, all orders of the Railway Com- l^Uhvav' 
m it tee of tin- Privy Council in force at the time of tin* passage ^mmit 
hereof, may be made rules or orders of the Exchequer Court, or he made 
of any Superior Court of any province in Canada, and may be of 
enforced in all respects, as near as may be, in the manner as pro­
vided by this Act in tin- case of similar orders by the Board : and 
all penalties, forfeitures and liabilities attaching, under this Act, 
to the violation of any regulation, or disobedience to any order Penalties 
of the Board, shall apply and attach to any violation of, or dis- this Act
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•*l*P>y to obedience to, any regulation or order of the Railway Committee 
hereafter of the Privy Council occurring after the passage of this Act, in 

all respects, as near as may Ik*, as if the same were a regulation 
or order of the Board.

IJei UioiH 35. Any decision or order made by the Board under this Act 
"J iloaMr may be made an order of the Exchequer Court, or a rule, order 
may be ur of any Superior Court of any province of Canada.
rulvH of and shall be enforced in like manner as any rule, order or decree 
vmllt' of such court. 51 V., c. 29, s. 17, Am.

Such an order is usually made after notice to the parties in­
terested ami its execution may be suspended pending litigation 
respecting the rights of the parties in another court.

/t\ Metropolitan U. IV. Co., 1 Can. Rv. ('as. 9(>.

met Imd.

2. To make such decision or order a rule, order or decree of 
such court, the usual practice and procedure of the court in such 
matters may be followed ; or, in lieu thereof, the Secretary may 
make a certified copy of such decision or order, upon which shall 
be made the following endorsement signed by the Chief Com­
missioner and sealed with the official seal of the Board :

“To move to make the within a rule (order or decree, as the 
vast map hr) of the Ej r Court of Canada ( or, as tin ease
map hr).

“Dated this day of A.D. 19
“A. B.

(Heal.) “Chief Commissioner of the Board of Railway 
Commissioners for Canada.”

And the Secretary may forward such certified copy, so endorsed, 
to the registrar, or other proper officer of such court, who shall, 
on receipt thereof, enter the same as of record, and the same 
shall thereupon In-come and be such rule, order or decree of such 
court.

When

rewvimletl
Where an order or decision of the Board under this Act. 

or the Railway Committee of the Privy Council under The Uait- 
hanirod. watl Ac(, has been made a rule, order or decree of any court, any

1
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order or decision of the Board rescinding or changing the same 
shall he deeme<t to cancel the rule, order, or decree of such court, 
and may, in like manner, he made a rule, order or decree of 
court.

Sub-section 2 and 3 are new and the Board under sub-see. 2 
may apparently act ex parte.

36. The Board may provide in any order that the same, or (ontin 
any specified portion or terms thereof, shall come into force, at a 
future fixed time, or upon the happening of any specified contin­
gency, event or condition precedent, or upon the performance to 
the satisfaction of the Board, or person named by it. of any subject 
terms which the Board may impose upon any party interested, to tmns 
and it may provide that the whole, or any portion of such order, 
shall have force for a limited tini*», or until the happening of any Limited 
specified event. The Board may, instead of making an order 
final in the first instance, make an interim order, and reserve 
further order and direction to he made, either at an adjourned Interim 
hearing of the matter, or upon further application.

This is a new section and enlarges the powers of the Board as 
to making contingent temporary or ex parte orders beyond those 
of the Railway Committee under the Act of 1888.

See Grand Trank IT IV. Co. v. Toronto, 1 Can. Ry. Cas. 92.

37. Upon any application made to the Board under this Act, May 
the Board may make an order granting the whole, or part only, 
of such application, or may grant such further, or other relief, or other 

in addition to, or substitution for, that applied for, as to the 
Board may seem just and proper, as fully in all respects as if that 
such application had been for such partial, other, or further for. 
relief.

38. Whenever the special circumstances of any case seem to Interim 
so require, the Board may make an interim ex parte order author- orders * 
izing, requiring or forbidding anything to be done which the
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Hoard would be empowered in application, notice and hearing 
to authorize, require or forbid. No such interim order shall, 
however, bv made for any longer time than the Board may deem 
necessary to enable the matter to be heard and determined.

39. When any work, act, matter or thing is by any regula­
tion, order or decision of the Hoard required to be done, per 
formed or completed within a specified time, the Board may, if 
the circumstances of the case seem vo so require, upon notice 
and hearing, or in its discretion upon ex parte application, ex­
tend the time so specified.

40. The Hoard may make general rules governing, so far as 
shall not be inconsistent with the express provisions of this Act. 
its practice and procedure under this Act, and generally for 
carrying this Act into effect. Such rules may be published in 
The Canada (lazette, and shall thereupon be judicially noticed, 
and shall have effect as if they were enacted in this Act. The 
Hoard may, upon terms or otherwise, make or allow any amend­
ments in any proceedings before it.

General rules were made and promulgated by the Hoard on 
the 18th of October, 1904, and are published in the appendix.

41. No order of the Hoard need show upon its face that any 
proceeding or notice was had or given, or any circumstance 
existed, necessary to give it jurisdiction to make such order.

42. In determining any question of fact, the Board shall not 
l>e concluded by the finding or judgment of any other court, in 
any suit, prosecution or proceeding, involving the determination 
of such fact, but such finding or judgment shall, in proceedings 
before the Hoard, be prima facie evidence only.
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2. The pendency of anv suit, prosecution or proceeding, in Oimdiv
... non ot

any otiier court, involving questions of fact, shall not deprive the 
Board of jurisdiction to hear and determine the same questions
of fact. hy col

lateral

3. The finding or detei of the Board upon any «pies- pj,iiliiig
tion of fact within its jurisdiction shall be binding and conclu- uf IInimle on quvs
sive on all courts. tion* of

fact eon-
The decisions of the Railway and Canal Traffic Commission *1 * ‘

since its commencement are binding on the Commission as a 
Court : Didcot, etc., R.W. Co. v. (treat Western R.W. Co., 0 By.
& C. Tr. Cas. 210, at p. 229 : Pick ford's Co. v. London d Xorth 
Western R.W. Co.. 21 T.L.R. 223.

43. The Board may, of its own motion or upon the applies- MaX
..... state ease

tion oi any party, and upon such security being given as it for ©pin-
directs, state a case, in writing, for the opinion of the Supreme yup,°Jme 
Court of Canada upon any question which in the opinion of the Court of 
Board is a question of law. A like reference may also be made ( 

at the request of the Governor-in-Counci 1. 51 V., c. 29, s. l£,
Am.

2. The Supreme Court of Canada shall hear and determine Action 
the question or questions of law arising thereon, and remit the tl,eu‘"" 

matter to the Board with the opinion of the court thereon. 51 
V., c. 29, s. 20, Am.

In considering when a case upon a of law can be
submitted for the opinion of the Supreme Court, the enquiry is 
suggested, —What is a question of law?

The distinction between law and fact is subtle, and sometimes 
a question of no little difficulty. The difficulty lies not in deter- 
miuing what the law is, or what the fact is. but whether the given 
law is applicable to the given fact. (Austin on Jurisprudence,
1873, Vol. 1. p. 236.)

As examples of questions of law arising for deeision upon 
findings of faet by a County Court Judge, under tin* Workmen’s 
Compensation Act, 1897 (Imp.), 60 & 61 Viet., cap. 37, see

3639
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Ilodinott v. Xiirton (1901), A.C. 49. p. (18, where the e«Hi­
st ruction constituting a scaffolding within the meaning of section 
7 of the Act was treated as a question of law. Also Maud v. 
It rook ( 1900), 1 (j.li. 581.

Whether a bicycle was a carriage within the meaning of the 
Highway Act was treated as a question of law in Taylor v. Good­
win, 4 g.B.l). 228.

The law is tin* rule or standard, but the facts are the varying 
circumstances which conform or not with such rule or standard. 
It is a question of law (1) where any such rule or standard ex­
ists; (2) whether, if such rule or standard exists, the state of 
facts found by the inferior court falls within such rule or stan­
dard. See Roper v. G rem wood (1900), 83 L.T. 471.

The meaning of words in an Act of Parliament is a question 
of law, not a matter of evidence. The legal meaning, t.e., tho 
proper construction to lx- placed upon words or sentences in a 
statute, does not necessarily coincide with the ordinary meaning. 
r.g., the word “place” in a statute forbidding betting in any 
“house, office, room or other place.” Rowell v. Ano pi on Rark 
Go. (1897). 2 Q.B. 242.

Definitions are often the subject of legal argument; as 
“cruelty” in Russell v. Russell (1897), A.(\ 395.

In Boulton on ‘ The Law and Practice of a Stated Case,” 
11902). pp. 120-129, a number of cases are given of questions of

Milner v. Great Xorthern R.W. Co. (1900), 1 Q.B. 795. 
Whether a refreshment room at a station was part of the rail­
way station.

Cf. “Railway station.” Carroll v. Casemore, 20 Grant 10. 
whether a bookstall at a station, consisting of a board and 
trestles, was a shop within the meaning of the Shop Hours Act. 
1892, 55 & 50 Viet., cap. 02.

“Minerals.” Scott v. Midland A*.IV. Co. (1901), 1 K.B. 317. 
70 L.J.Q.B. 228.

See “Words and Terms,” Digest of Ontario Law (1904), 
Vol. IV.. pp. 7707-43; Stroud’s Judicial Dictionary ( 1903). 2nd 
Edition.

By section 253 (2), the Board may determine, as questions of 
•act what are “substantially similar circumstances.” “undue 
preferences,” etc., etc., within the meaning of the Act.
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44. Subject to tin* provisions of this section, every decision ,uf 
or order of the Hoard shall In* final. tiiml

2. The (iovernor-in-Couneil may, at any time, in his disc re- Saving 
lion, either upon petition of any party, pers< u or company inter- it* 
ested. or his own motion and without anv petition or application ,ioverruM 
therefor, vary, change or rescind any order, decision, rule or t il. 
regulation of the Board, whether such order or decision In* made
inter partes or otherwise, and whether such regulation be general 
or limited in its scope and application; and am order which the 
(iovernor-in-Couneil may make with respect thereto shall be 
binding on the Hoard and all parties.

3. An appeal shall lie from the Hoard to the Supreme Court Appeal it*
of Canada upon a question of jurisdiction, hut such appeal shall (oint mi
not lie unless the same is allowed by a judge of the said court <l‘l,‘8,i"11'

• of jurii»-
upon application and hearing the parties and the Hoard ; the diction, 
costs of such application shall be in the discretion of the judge.

An appeal shall also li<* front the Hoard to such court upon On quo*
, . , . , ., , , , . tiOIIN ofany question which in the opinion ot the Hoard is a question of iBW 

law, upon leave therefor bavin _ been first obtained from the 
Hoard. The granting of such ive shall be in the discretion of 
the Hoard.

4. Upon such leave I obtained the party so appealing Secuvii> 
shall deposit with the it nar of the Supreme Court of Canada ,0 "M' 
the sum of two hundred and fifty dollars, by way of security for
costs, and thereupon the registrar of such court shall set the 
appeal down for hearing on the first day of the next session ; and Notai* of 
the party appealing shall within ten days after the deposit, give H|>|Hul 
to the parties affected by the appeal, or their respective solici­
tors by whom such parties were represented before the Hoard, 
and to the Secretary, notice in writing that the case has been 
so set down to be heard in appeal as aforesaid ; and the said 
appeal shall be heard by such court as speedily as practicable.
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5. On the hearing of any such appeal the Supreme Court of
Canada may draw all such inferences as are not inconsistent 
with the facts expressly found by the Board, and are necessary 
for determining the of jurisdiction, or law, as the case
may he, am1 shall certify their opinion to the Hoard, and the 
Hoard shall male an order in accorda net with such opinion.

Compare the Railway and Canal Traffic Act, 1888, 51 & 52 
Viet., cap. 25, sec. 17 (4) (Imp.), from which this sub-section is 
largely taken. The portions in italics have been added, the con­
cluding portion *, “shall have all such powers for that
purpose as if the appeal were an appeal from a judgment of a 
Superior Court, and may make any order which the Commis­
sioners could have made and also any such further or other 
order as may be just, and the costs of and incidental to the 
appeal shall be in the discretion of the Court of Appeal, but no 
Commissioner shall be liable to any costs by reason or in respect 
of any appeal.”

6. The Board shall be entitled to be heard, by counsel or 
otherwise, upon the argument of any such appeal.

There is no provision for representation of the Board before 
the Oovernor-in-Council in a proceeding under sub-section 2.

7. The Supreme Court of Canada shall have power to fix the 
costs and fees to be taxed, allowed and paid upon such appeals, 
and to make rules of practice respecting appeals under this sec­
tion, and until such rules are made the rules and practice applic­
able to appeals from the Exchequer Court to the Supreme Court 
of Canada shall be applicable to an appeal under this Act.

8. Neither the Board nor any member of the Board shall in 
any case be liable to any costs by reason or in respect of any 
appeal or application under this section.

ÎI. Save as provided in this section, an order, decision or pro­
ceeding of the Board shall not be questioned or reviewed, re­
strained or removed by prohibition, injunction, certiorari, or 
any other process or proceeding in any court. Sub. for 51 V., 
v. 29, s. 21.

66
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In the English Act the Crown is expressly mentioned in addi­
tion, sec section 17, sub-section 6. The usual rule is that the 
King is not bound by any statute, if he be not expressly named 
so as to be bound. Broom’s Legal Maxims, 7th Edition, pp. 56 
et scq.

45. The Governor-in-CounciI may at any time refer to the Governor
Board for a report, or other action, any question, matter or thing
arising, or required to be done, under this Act, or the Special to 

1 . . Board for
act, and the Board shall without delay comply therewith. report.

46. The costs of and incidental to any proceedings before the Costs.
Board shall be in the discretion of the Board, and may be fixed 
in any case at a sum certain, or may be taxed. The Board may 
order by whom and to whom the same are to be paid, and by 
whom the same are to be taxed and allowed.

2. The Board may prescribe a scale under which such costs Seale of
shall be taxed. cosU-

47. When the Board, in the exercise of any power vested in it Expenses
if worksby this Act. or the Special Act, in and by any order directs any onioml

structure, appliances, equipment, works, renewals, or repairs to b.v Board 
be provided, constructed, reconstructed, altered, installed oper­
ated, used or maintained, it may order by what company, muni­
cipality or person, interested or affected by such order, as the 
ease may be, and when or within what time, ami upon what 
terms and conditions as to the payment of compensation or other­
wise, and under what supervision, the same shall be provided,

ing, reconstructing, altering, installing and executing such struc- whom to 
hires, equipment, works, renewals, or repairs, or the supervision XuI-IImI 
(if any), or the continued operation, use or maintenance of the an‘l lmW* 
same, or of otherwise complying with such order, shall be paid.
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Rva<l in this connection section 2‘l (2) providing that the de­
cision of the Board as to whether any company, municipality or 
person is, or is not, a party interested, shall he binding and con­
clusive.

Occasion for exercise of the powers of the Board, under this 
section, as of the Railway Committee under the Act of 1888 in 
similar cases, will most frequently arise under sections 186 and 
1ST

See Iff Canadian Pacific If.IV. Co. ami Township and Countp 
of York, 1 (’an. Ry. Cas. 116-47; 27 O R. 559 ; 25 A.R. 65.

Hoard 48. The Board may appoint or direct any person to make an 
«Inter in ‘n<lu'r»v am* r,,Pwrt upon any application, complaint or dispute 
<|tiirie*i. pending before such Board, or any matter or thing over which 

the Board has jurisdiction under this or the Special Act. 51 V.. 
e. 29, s. 12. Am.

Minister 2. The Minister may, with the approval of the (Jovernor-in- 
mdei Council, appoint and direct any person to inquire into and re- 
inquiry. port upon any r or thing which the Minister is authorized 

to deal with under this Act or the Special Act.

49. The Board, the Minister, inspecting engineer, or person 
appointed under this Act to make inquiry or report may;—

(a.) enter upon and inspect any place, building, or works, 
being the property or under the control of any company, the 
entry or inspection of which appears to it or him requisite;

(/>.) inspect any works, structure, rolling stock or property 
of the company;

(c.) require the attendance of all such persons as it or lie 
thinks fit to call before it or him. and examine, and require 
answers or returns to such inquiries as it or he thinks fit to 
make ;

(d.) require the production of all liooks, papers, plans, spe­
cifications, drawings and documents, relating to the matter 
before it or him ;

«mirier.

Hu try.

Attend-

witnes*e
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(c.) administer oaths, affirmations or declarations;
2. And shall have the like power in summoning witnesses 

and enforcing their attendance, and compelling them to give evi­
dence and produce books, papers or things which they are re­
quired to produce, as is vested in any court in civil cases. 51 V., 
c. 29, ss. Id and 15, Am.

50. Every person summoned to attend before the Hoard or 
the Minister, or " " any inspecting engineer, or person ap­
pointed under this Act to make inquiry and report shall, in the 
discretion of the Hoard or the Minister, receive the like fees and 
allowances for so doing as if summoned to attend before the Ex­
chequer Court. 51 V., c. 29, s. 16, Am.

2. No person shall be excused from attending and testifying
or from producing books, papers, tariffs, contracts, agreements 
and documents before the Hoard, or in obedience to the i
or order of the Hoard, or of any person authorized to hold any 
investigation or inquiry under this Act, or in any cause or pro­
ceeding based upon or growing out of any alleged violation of 
this Act, on the ground or for the reason that the testimony or 
evidence, documentary or otherwise, required of him, may tend 
to criminate him or subject him to any proceeding or penalty ; 
but no evidence so given, nor any document so produced, shall 
be used or receivable against such person in any criminal pro­
ceeding thereafter instituted against him other than a prosecu­
tion for perjury in giving such evidence.

3. In any proceeding before the Hoard and in any action or 
proceeding under this Act, every written or printed document 
purporting to have been issued or authorized by the company, 
or any officer, agent, or employee of the company, or any other 
person or company for or on its behalf, shall, as against the 
company, be received as prima facie evidence of the issue of 
such document by the company and of the contents thereof with­
out any further proof than the mere production of such docu­
ment.

Oaths.

fee».
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Incorporation and Organization of Company.

/ncorporation, 51.
Offices, 52.
Crovisional directors, 54-54.
Capital, 55 to 58.
Mediums of shareholders, 59 to 67.
C resident and directors, (J8 to 84.
Calls, 85 tu 90.
Dividends and interest, 91 to 94.
Shares, 95 to 110.
Bonds. mort (japes and borrowing powers. Ill to 116.

Incorporation.

51. Every company incorporated under a special Act shall 
be a body corporate, under the name declared in the Special 
Act, and shall be vested with all such powers, privileges and 
immunities as are necessary to carry into effect the intention 
and objects of this Act, ami of the Special Act, and which are 
incident to such corporation, or are expressed or included in 
Tin Interpretation Act. 51 V., c. 29, s. 31.

The following provisions of the Interpretation Act, R.S.C.. 
cap. 1, see. 7. are more particularly applicable to corporations. 
In sub-sec. (22) the word “person” includes any body corpor­
ate and politic and their legal representatives.

Sub-sec. (43). Words creating any association or number of 
persons into a corporation or body politic and corporate shall 
vest in them power to sue and be sued, contract and be contracted 
with by their corporate name, to have a common seal and to alter 
the same at their pleasure, to have perpetual succession and 
power to acquire and hold personal property or moveables for 
the purposes for which the corporation is constituted, and to



INCORPORATION AND ORGANIZATION OK COMPANY. 67

alienate the same and shall also vest in the majority of the mem­
bers the power to bind the others by their aets and shall exempt 
the individual members of the corporation from personal lia­
bility for its debts,, obligations or aets provided they do not 
violate the provisions of the act incorporating them. But no 
corporation shall carry on the business of banking unless when 
such powers are expressly conferred upon them by the aet creat- 
ing such corporation. With this section may be compared Black- 
stone’s enumeration of the ordinary capacities and incidents of 
eorporations quoted in Brice on Ultra Vires, 3rd Ed., p. 3.

Sub-sec. (4f>). Deals merely with the power to make, revoke, 
and alter by-laws. See notes to see. ‘2. sub-sec. b, supra.

Sub-sec. (50). Providing that all by-laws, etc., made 
under repealed acts shall continue good and valid so far as they 
are not inconsistent with the substituted act until they are an­
nulled or others are made in their stead.

A’arm of Corporation. In Manitoba it has been held that a 
misnomer or variation from the true name of a corporation in 
any grant or obligation by or to it is not material if the identity 
of the corporation is unmistakable: McRae v. Corbett, 6 Man. 
L.R. 426. And if the opposite party in an action desires to set 
up misnomer he must object by application in chambers to com­
pel the company to amend and cannot set it up as ground for a 
non-suit: (f.A'.lV. Tel. Co., v. McLaren, 1 Man. L.R. 358. and 
see Watcrous v. McLean, 2 Man. L.R. 270. In England the 
Courts have restrained the use by one company of the name 
granted by its Letters Patent when it has been convinced that 
that name was used for the purpose of unfair competition with 
another who had already built up a connection in the same line 
of business under a similar name: Sorth Cheshire, etc., Co. v. 
Manchester Brewing Co. (1808), 1 Ch. 530, (1800), A.C. 83; 
Bandait v. The British American Shoe Co. (1002), 2 Ch. 354: 
Montreal Lilhographituf Co. v. Sabiston, Q.R. 6. Q.B. 510 (1800). 
A.C. 610.

Joint Stock Company. A railway company incorporated by 
Special Act will come sufficiently within the definition Joint 
Stock Company, which term may be used interchangeably with 
“corporation” and “company.” The designation joint stock 
being used to distinguish such companies from private part­
nerships and corporations which have no stock or shares such as
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syndicates, ecclesiastical bodies, trustees, etc.: Hamilton v. Ntewi- 
àcke, rtc., H.W. Co., 30 N.H.K. 10, at p. 13.

Pawn's of Hail way Companies. The leading principles on 
the subject of powers of companies generally are set out in cap. 
5 on Brice on Ultra Vins, 3rd Ed., pp. 60 and 61, quoted Masten 
on Company Law, p. 80.

As a general rule a company unless specially incorporated for 
that purpose cannot engage in business as a railway company: 
Ashbury Carriage Company v. Hivhe, L.K. 0 Ex. 224, 240, L.lt. 7 
ILL. 653.

The following remarks of Lord Cairns in the above case in 
the House of Lords, at p. 667, explain the reason for this rule. 
“Your Lordships are well aware that this is the Act (Joint Stock 
Company’s Act of 1862) which put upon its present permanent 
footing the regulation of joint stock companies and more espe­
cially of those joint stock companies which were to be authorized 
to trade with a limit to their liability. The provisions under which 
that system of limiting liability was inaugurated were provisions 
not merely perhaps I might say, not mainly, for the benefit of 
the shareholders for the time being of the company, but were 
enactments intended also to provide for the interests of two other 
very important bodies ; in the first place those who might become 
shareholders in succession to the persons who were shareholders 
for the time being; and secondly, the outside public, and more 
particularly those who might be creditors of companies of this 
kind.” It was therefore held in that case that even though a 
company was empowered to build railway cars and other rolling 
stock and carry on business as ‘‘general contractors” they have 
no power to build a railway. In Charlebois v. Delap, 26 S.C.R. 
221, the same principle is laid down as follows: ‘‘A company in­
corporated for definite purposes has no power to pursue objects 
other than those expressed in its charter or such as are reason­
ably incidental thereto ; nor to exercise their powers in the attain­
ment of authorized objects in a manner not authorized by the 
charter.” Affirmed as to this, (1899), A.C. 114. This ease de­
cided that a company had no power to enter into a contract with 
one of its directors for the purchase of shares and for the pay­
ment of a bonus to him, but such contract was invalid as being 
beyond the powers of the company even though authorized and 
approved of by every shareholder, that it was equally impossible
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to ratify such a contract after it was made and that a judgment 
obtained by consent based upon this contract cannot stand where 
the question of ultra vins was not litigated and the point was 
not presented to the court. For this see report of the above ease 
(1899), A.C., at p. 124, as follows : “It is quite clear that a 
company cannot do what is beyond its legal powers by simply 
going into court and consenting to a decree which orders that the 
thing shall be done. If the legality of the Act is one of the 
points substantially in dispute that may be a fair subject of com­
promise in court like any other disputed matter ; but in this case 
both the parties, plaintiff or defendant in the original action and 
in the cross action, were equally insisting on the contract * * * 
Such a judgment cannot be of more validity than the invalid 
contract on which it was founded.” These principles govern 
equally whether the company is acting under a Special Act of 
Parliament or under Letters Patent granted by the Crown : 
Attorney-General v. Gnat Eastern /MV. Co., 5 A. C.. p. 472.

Acts Vitra Vires in England. It has been held that the rail­
way company may not apply its funds to promote a bill in Par­
liament for extended powers : East Anglian R.W. Co. v. Eastern 
Counties /MV. Co., 11 (Mi 775. And see cases cited Browne 
and Theobald, 3rd Ed., p. 96. Nor can it expend its funds in 
prosecuting a suit instituted by a shareholder on behalf of him­
self and all other shareholders against the company and its 
directors to make the latter liable for improper dealings with the 
company’s property : Eernaghan v. Williams, 6 Eq., 228; Stud- 
dert v. Grosvenor, 33 Ch. I). 529; and litigation between dif­
ferent members of the company cannot be paid for by the com­
pany : Pickering v. Stephenson, 14 Eq. 322; Smith v. Manchester, 
24 Ch. D. 611. Funds raised for constructing new lines may 
not be applied upon the original line: Bagshaw v. Eastern Union 
R.W. Co., 2 McN. & 0. 389. Nor can a company authorized to 
build a line between two termini and having to raise money for 
that purpose abandon a portion of the line and apply the money 
for other purposes: Cohen v. Wilkinson, 12 Beav. 138, 1 McN. 
& (1. 481, Graham v. Birkenhead, etc., R.W. Co., 12 Beav. 460.

Nor may a company purchase the shares of another company : 
Salomons v. Laing, 12 Beav. 339.

Nor may it work coal mines or deal in coal for the purpose 
of profit: Attorney-General v. Gnat Northern R.W. Co., 8
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W.K. 556; although past workings of coal may In* impliedly 
legalized by Act of Parliament : Ecclesiastical Commrs. v. Xorth 
Eastern K. IP. Co., 4 Ch. I). 84f>.

Subscriptions to public or charitable organizations have been 
held ultra rires, even though the organization might increase pas­
senger traffic: Tomkinson v. South Eastern K.W. Co., 35 Ch. I). 
675.

Nor may a company alienate its land other than superfluous 
land, or grant a right of way over it : liostoek v. Xorth Stafford­
shire K. IV. Co., 4 E. &. B., 798, followed by Mulliner v. Midland 
K.W. Co., 11 Ch. I). 611.

Nor may a railroad company not expressly authorized pur- 
ehase steam boats for the purpose of carrying passengers to an­
other railway : See Column v. Eastern Count its K.W. Co., 10 
Beav., 1; although the contrary was held in South Wales K.W. 
Co. v. Redmond, 10 C.B.N.S. 675. See this discussed in Brice 
Ultra Vires, 3rd Ed., p. 127, note 1, and in the absence of spe­
cial legislative sanction to the contrary dividends must be paid 
in money not in shares: lloolc v. Créât Western li.W. Co., L.R. 
3 Ch. 262, followed by Wood v. Odessa Co., 42 Ch. I). 636 ; 
although the contrary is tin* rule in the United States : Brice, p. 
347. The funds of tin* company may not be employed in buying 
up opposition to a bill : Scottish, etc., K.W. Co. v. Stewart, 3 
Mac<|. 382. The following acts have been held in England to 
bv within the powers of railway companies: Providing funds to 
oppose a dangerous bill : Attorney-General v. Andrews, 2 McN. 
&. <i. 225; Attorney-General v. Mayor of Brecon, 10 Ch. I). 
204. Laying down a narrow gauge as well as a broad gauge line 
of rails: Reman v. Kafford, 15 dur. 014. A railway company 
bound to supply ferry boats may employ these boats in excur­
sions to places not mentioned in its acts when not wanted for tin- 
ferry : Forest v. Manchester K.W. Co., 30 Beav. 40.

A company possessing rolling stock not required for its 
immediate purposes may let the same to other companies: Attor- 
n<y-Gcneral v. Great Eastern K.W. Co., 11 Ch. I). 440, 5 A.C. 
473. and so one company may agree to supply another com­
pany tributary to it, with such rolling stock as it may require 
even though this may involve tin- manufacture of rolling stock 
by tin- former company in excess of its own wants : Attorney-
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(initial v. (in at Eastern U. IV. Co., supra. And ho a company 
may give gratuities to its servants or directors: Hutton v. U>s/ 
Co/A A*. IV. Co., 23 Ch. I). <>54.

And although it may he forbidden by Act of Parliament to 
grant a preference to one customer over another, yet the act is 
not ultra vires and cannot be restrained in an action brought by 
the shareholder against the company on the ground that it is act­
ing beyond its powers : Anderson v. Midland /MV. Co. (1902),
I Ch. 369.

In an important municipal ease in Kngland, London County 
Council v. Attorney-Gem rat ami others (1901), 1 Ch. 781, 
(1902). A.C. 165, it was held that where a county council had 
power to purchase and work tramways this would not empower it 
to run omnibuses in connection therewith. The omnibus business 
not being incidental to the tramway business.

Acts Vitra Vins in Canada. One railway company without 
express statutory authority has no power to agree to build the 
line of another railway : (Inal Western /MV. Co. v. Preston, etc., 
/MV. Co., 17 I'.C.R. 477. Nor can one railway grant running 
rights over its line to another after the time for completing its 
undertaking has expired : The Carlton, etc., //.IV. Co. v. Great 
Southern It.IV. Co. (N.B.), 2 Can. L.T. 406, 21 N.B.R. 339. And 
it also seems from this ease that though one railway might grant 
to another a right to connect with it ami have a running power 
over it. it would have no power to grant to another a right to 
construct a separate track alongside its own.

A Bridge Company empowered to build a bridge and charge 
tolls to any railway desiring to use it has no right to grant ex­
clusive privileges to one railway : Attorney-General v. Ma yarn 
Falls Bridge Company, 2(1 (Jr. 34. And a contract to pay one 
of the directors a bonus upon the purchase of stock by him is 
ultra vins: Charlebois v. I)dap, 26 S.C.U. 221, (1899), A.C. 114.

A railway company cannot grant an easement across railway 
lands even by resolution or deed : Canada Southern //.IV. Co. v. 
Niagara Falls, 22 O.R. 41. Nor can any one acquire an ease­
ment over such lands by prescription: Guthrie v. Canadian Paei- 
fie K.W. Co., 1 Can. Rv. Cases pp. 1 and 9. Nor can a railway 
company without express statutory authority sell lands acquired 
by it for the purposes of the railway : Fratt v. Grank Trunk It. 
IV. Co., 8 O.R. 499 : and see also Mulliner v. Midland //.IV. Co.,
II Ch. D. 611.
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Where a railway company had given a tiond to secure pay­
ment of compensation for lands expropriated pursuant to pro­
vincial statute and had afterwards been declared to be work for 
the general advantage of Canada it was held that it had no power 
to enter into such bond or continue its obligation thereunder and 
must pay money into court pursuant to the Dominion Railway 
Act: Nihan v. St. Catharines, etc., R.W. Co., 16 O.R. 459.

A railway company which has constructed its line between 
the termini mentioned in the statute may not thereafter build 
beyond it without obtaining legislative authority: Kingston d* 
Pembroke R.W. Co. v. Murphy, 11 O.R. 302, 582, 17 8.C.R. 582.

Acts Intra Vires in Canada. The following acts have been 
held to be intra vires of railway companies in Canada. To 
mortgage its lands even though the mortgage is wider than the 
terms of its statutory authority: Bickford v. Grand Junction R. 
IV. Co., 1 8.C.R. 696; Charlesbois v. Great North West Central 
R.W. Co., 9 Man. L.R. 1. And see further as to this and as to 
power to sign notes and bills, the notes to section 11, infra.

The Canadian Pacific Railway Company may, under its act 
of incorporation, 44 Viet., cap. 1(1).), build beyond the terminus 
mentioned in that statute : Edmonds v. Canadian Pacifie R. IV. Co., 
1 B.C.R., Pt. II., 272, 295; Major v. Canadian Pacific R.W. Co., 
Ibid, 287, and Canadian Pacific R.W. Co. v. Major. 13 S.C.R. 
233. Compare with this Kingston d* Pembroke R.W. Co. v. 
Murphy, supra. It has been also held that that railway and pro­
bably all railways authorized to do business by the Dominion of 
Canada in any province of the Dominion may hold lands in that 
province without obtaining a license from the local Government: 
Re Canadian Pacific R.W. Co., 7 Man. L.R. 389. Railway com­
panies may also enter into an agreement in the nature of the 
Joint Traffic Agreements with other railways or carrying com­
panies even in the alisence of express statutory authority: Can­
adian Pacific R.W. Co. v. Owen Sound Steamship Co., 17 O.R. 
691, 17 A.R. 482; and the fact that such agreements may be 
in fact a pledge of part of its earningR to another company 
will not vitiate the transaction: S. C. The Canada Southern 
R.W. Co. had power under its statutes and possibly under the 
general law to lease its line to another railway company even 
though tin* latter was incorporated in a foreign country: Wil­
li ans v. Canada Southern R.W. Co.. 21 A.R. 297. ami Michigan
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Central R.W. Co. v. Well fans, 24 S.C.R., 309. But without 
express statutory authority a railway company cannot lease the 
concern or delegate its powers to another company for a speci­
fied term : Hinckley v. (iildcrslceve, 19 Or. 212.

How Illegal Acts may be Restrained. Where an act is illegal 
and causes an injury to a private person differing from that suf­
fered by the public the cases above cited show that the latter 
may apply for an injunction. See also Browne and Theobald, 
3rd Ed., p. 98; so also shareholders who can show that they are 
suffering by ultra vires action of the company may apply for an 
injunction.

But where it is sought to restrain ultra vires proceedings on 
the ground that they are a public injury such action should be 
taken by the Attorney-Genera I : Brice, p. 751 ; Browne and Theo­
bald, p. 98; Attorney-General v. Great Northern R.W. Co., 6 
dur. lOOti; Attorney-General v. Bergen, 29 N.S.R. 135. Where 
it is alleged by a shareholder that the directors of the company 
are acting improperly and heyond their powers an action to 
restrain their doing so must be brought in the name of the com­
pany and not by a shareholder on behalf of themselves and other 
shareholders: McMurray v. Northern R.W. Co., 23 Grant 134. 
Where an application is made by the Attorney-General to 
restrain illegal acts it is not necessary to show any pecuniary 
loss thereby. All that is necessary is to show some breach of a 
statutory obligation : Attorney-General v. Ryan, 5 Man. L.R. 81; 
Attorney-General v. London and North Western R.W. Co. 
(1899), 1 Q.B. 72; (1900), 1 Q.B. 78.

The jurisdiction of the Attorney-General to decide in what 
eases it is proper for him to sue on behalf of relators where a 
complaint of this character is made is absolute : London County 
Council v. Attorney-General (1902), A.C. 165. Where by 
an act extending the powers of a company certain obligations 
were imposed upon it for the benefit of customers but no pecun­
iary penalty was imposed for default and no right of action given 
to persons aggrieved : it was held that no individual customer had 
a right of action against the company but in case of any breach 
of its statutory duties the action must be brought in the name of 
the municipality with whom the agreement legalized by the 
statute was made : Johnston v. Consumers* Gas Co. (1898), A.C. 
447.
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Money Received Under Ultra Vires Contract. Where a com­
pany receives money belonging to another upon a contract which 
is ultra vires; the person entitled to it may recover from the 
company in an action upon the common counts : Broekville & 
Ottawa R.W. Co. v. Canada Central R.W. Co., 41 V.C.R. 431 ; 
but the officers of a company who thus accept money for a pur­
pose which the company has no power to carry out may he 
charged by the shareholders with it : Waim siey v. Rent (luaran- 
tee Co., 29 dr. 484.

Offices.

52. The head office of the company shall be in the place 
designated in the Special Act, but the company may, by by-law, 
from time to time, change the location of its head office to any 
place in Canada, notice thereof to be given to the Secretary of 
the Board who shall keep a register for the purpose. The 
directors of the company may establish one or more offices in 
other places in Canada or elsewhere. 51 V., c. 29, s. 32, Am.

Change of Ht ad Office. Compare 8 Viet., cap. lb, see. 135 
(Imp.). Under this section it is now possible for a company by 
by-law to change its head office from one place to another in Can­
ada provided the notice mentioned in that section is given. 
Formerly a railway company could not change its head office 
from the place specified in the Special Act incorporating it except 
by legislation amending the previous Act. In Union Fin Insur- 
anc< Co. v. O'dara, 4 O.R. 359, where a company had by its Act 
power to change its head office to such other place as might be 
determined by the shareholders at a general meeting a resolution 
was passed at the general annual meeting for the removal of the 
head office from Ottawa to Toronto. The directors made the 
change and the subsequent annual meetings were held at Toronto 
at the first of which the by-law referring to the place of holding 
the annal meetings was amended by substituting “Toronto** for 
“Ottawa '* and it was held that the change was effectually made. 
The objection which had been made in that ease was that the 
shareholders could not depute to the directors power to consum­
mate the arrangements for a change, but should themselves have 
passed a resolution declaring the change to be effected ; but this 
objection was over-ruled.
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Serviie on Corporation. Before the present rules providing 
for service of corporations at any office at which they do busi­
ness, difficult questions arose as to the method of service which 
ought to be adopted and it was laid down that a corporation was 
only domiciled at the place where its head office was situated and 
that service must be made at that place: See Halpli v. Great 
Western h’.W. Co., 14 Canada Law Journal 17*2 : Ahrens v. Mc­
Gill i gat, 23 U.C.V.r. 171 ; IVestover v. Turner, 211 IM’.O.P. 510; 
Wilson v. Detroit d' Milwaukee lx.IV. Co., 3 P.R. 37; Taylor 
v. Grand Trunk H.W. Co., 4 P.R. 300; and it was held that ser­
vice could not formerly have been effected upon a station agent 
at a subordinate though important station where the agent there 
acted under the direction of some authority at a central point : 
Minor v. London d Sorth Western DAY. Co., 1 C.R.N.S. 325; 
Brown v. London d* Sorth Western BAY. Co.. 4 B. & S. 326 ; 
Valour v. Caledonian If.IV. Co. (1892). 1 Q.ll. 823. In the 
modern practice, however, the rules of practice in the various 
provinces generally provide that service may be made upon a 
railway company by serving certain named officers at its stations 
or offices in any such province and it is not now necessary there­
fore as a rule to serve a company at its head office where the 
same is outside the jurisdiction : Tytler v. Canadian Pacific BAY. 
Co., 29 O.R. 654, 26 A.R., 467. This point was much discussed 
in Laniont v. Canadian Pacific BAY. Co., 5 Terr. L.R. 60.

In England the rule is that a company may he served at any 
place where it may be found “doing business” or is “resident” 
and therefore it may be served wherever there is an agent who 
is authorized to transact business on behalf of the company, even 
though he does other business as well : Haggin v. Comptoir 
D'Escompte. 23 (j.B.l). 519. and The Hourgogne (1899), P. 1. 
and (1899), A.<\ 431 ; Dunlop v. Aetien (1902), 1 K.B. 345; and 
the same rule has been substantially applied in Ontario: Wcnt- 
icorth v. Smith. 15 P.R. 372; Murphg v. Vhœnij Bridge Co.. 18 
P.R. 406 and 495. And see also Armstrong v. Lancashire Fire 
Insurance Co., 3 O.L.R. 395. Where in the charter of a railway 
company, such as the Canadian Pacific R.W. Co., 44 Viet. (I).), 
cap. 1. clause 9 of the schedule, it is directed that a railway com­
pany may by by-law appoint a place within each province at which 
service is to be effected and that service at that point should be 
as good as though made at the head office, it is doubtful whether 
such a provision for service is exclusive and over-rides the Rules
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of Practice in force in the Province as to service or not. In Brit­
ish Columbia it has been held that service must be made at the 
place designated by by-law : Jordan v. McMUlian, 8 B.C.R. 27; 
Hansen v. Canadian Pacific Ry. Co., 8 B.C.R. 29 ; and the same 
rule has been laid down in the North-West Territories: Lamont 
v. Canadian Pacific If.IV. Co., 5 Terr. L.R. 60. But in the Pro­
vince of Ontario it has been held that the schedule to that statute 
can not over-ride the general provisions in force in Ontario pro­
viding for service on corporations having their head office else­
where : Tytler v. Canadian Pacific R.W. Co., supra. Where a 
railway company has no head office within the Dominion of Can­
ada it has been held in Manitoba that if it has an office and does 
business within that province it may be sued for work done 
there : Crotty v. Oregon, etc., R.W. Co., ‘1 Man. L.R. 182.

Provisional Directors.

l’rovi- 53. The persons mentioned by name as such in the Special 
dim-tor*. Act are hereby constituted provisional directors of the com­

pany, and of such provisional directors a majority shall be a 
quorum, and the said provisional directors shall hold office as 
such until the first election of directors, and may forthwith 
open stock books and procure subscriptions of stock for the 
undertaking, and receive payments on account of stock sub­
scribed, and cause plans and surveys to he made, and deposit 
in any chartered bank of Canada moneys received by them on 
account of stock subscribed, which moneys shall not be with­
drawn, except for the purposes of the undertaking, or upon 
the dissolution of the company for any cause whatsoever. 51 
V., c. 29, s. 33.

Deposit
of

General Remarks. This section and sec. f>4 appear for the 
first time in the Consolidated Railway Act (1888). although in 
Special Acts it had been the practice for sometime before to state 
that certain named persons, generally the whole body of incor­
porators, who were frequently very numerous, should be provis­
ional directors to hold office until the first meeting of shareholders 
ami until the election of regular directors. See for instance the
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Act incorporating tin* («rand Junction Railway. 17 Viet., cap. 43, 
which became tin* subject of discussion in Peterborough v. Grand 
Trunk R.W. Co., 18 V.C.R. 220. In England it has never been 
the practice to appoint provisional directors and the term is 
not used : See Michie v. Erie it' Huron R.W. Co., 26 V.C.C.P. 
f>66, at p. 573. Until incorporation and organization the work is 
carried on by “promoters” and in the Railway Construction 
Facilities Act (1864), 27 & 28 Viet., cap. 121, sec. 2, that term 
is defined and is constantly used throughout the statutes and the 
rights ami liabilities of promoters are discussed in Browne & 
Theobald, 3rd Ed., pp. 537 and 538. These promoters until the 
organization is completed form themselves or some of their mem­
bers into a “provisional committee” who become “provisional 
committeemen,” whose duties and obligations are set forth in 
Browne & Theobald, 3rd. Ed., p. 538. In the earlier Canadian 
Acts incorporating railway companies no provisional directors 
were nominated but a date was set for a meeting of shareholders 
at which directors were to be elected who were then to elect their 
president and vice president : See The London and Gore Railway 
Act, 4 Win. IV., cap. 29.

Powers of Provisional Directors. The status of provisional 
directors was first discussed in Ontario in Hr Xorth Simcoe R.W. 
Co. and Toronto, 36 V.C.R. loi. It was doubted by (1 wynne, 
J., at p. 119, whether under the Special Act incorporating that 
company, provisional directors had any power to apply to com­
pel a municipality to pay over a bonus which had been voted to 
the company. lie thought their powers were limited to putting 
the Act of Incorporation into operation until the amount neces­
sary to proceed to the election of tin* regular Board was sub­
scribed and, in his opinion, the further carrying out of the pro­
ject should rest with the regular Board. This case was affirmed 
on appeal, Ibid, p. 121. but the powers of provisional directors 
were not dealt with. In Mich it v. Erie iV Huron R.W. Co., 26 
U.C.C.P. 566, their powers were critically examined by llagarty, 
C.J.C.P., who held in effect that as only one of fifty-one provi­
sional directors had taken stock their acts must be carefully 
scrutinized, that while it was difficult to define the limits of the 
authority given by Parliament to them, it would appear that 
their duty was to take all necessary steps to get the company into 
proper working order, that it could hardly have been intended
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to give a number of persons not shareholders themselves, power 
to burden future shareholders with pecuniary obligations; that 
in his opinion it was not intended to give them as much power 
as tin* directors which were to be elected by the share­
holders themselves and that their duties were1 limited to pur­
poses of organization, to opening stockbooks and dealing with 
subscriptions and upon the necessary amount being subscribed 
and paid up. to call a general meeting of the shareholders to elect 
directors whereupon their duties would cease; and that the 
“working up" of bonuses and incurring large expense in doing 
so was not within their powers as conferred by the Special Act 
then under consideration. lie says at page f>76 “The persons 
provisionally appointed are mere trustees for the carrying out 
of a plain simple duty and that in the performance of that duty 
they arc to derive no personal advantage and to create no un­
necessary burden on those who subscribe for shares in the under­
taking.’’ lie concedes that they might appoint a person to act 
as their secretary and treasurer, but if such person is one of the 
statutory provisional directors he considers that he would not be 
entitled to remuneration, nor can they themselves while practi­
cally trustees claim payment for their services. In this judg­
ment (jWynne and (ialt, JJ.. concurred.

Provisional directors must proceed regularly in the man­
ner prescribed by the act and if they meet without proper 
notice having been given or attempt to transact business 
while no quorum is present their acts will be invalid: McLaren v. 
Fisken, 28 (ir. 354. A provisional director has no power to 
bind tin- company by agreeing that a subscriber for stock shall 
only have to pay his subscription upon the company fulfilling 
certain conditions. No provisional director can hind the com­
pany by his representations or agreements: Wilson v. Oint if, 3 
A.R. 124; but where one provisional director was entrusted by 
the company with the performance of the various duties neces­
sary for organization and lie performed those duties without 
always consulting his co-directors, everything being carried on 
informally ami frequently irregularly, it was held that a person 
■•inployed by such provisional director to advertise and other­
wise promote the undertaking might recover the value of his ser 
vices from the company: Allen v. Ontario and Rainy River R.W. 
Co., 29 O.H. 510. Where provisional directors luul executed a
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bond on behalf of a railway company to maintain work shops in 
Whitby in consideration of a bonus granted by the latter it was 
held by Boyd, C., at the trial that this bond was binding upon 
the railway and upon a company with which it had amalga­
mated: Whitby v. Grand Trunk /MV. Co., 1 Can. Ry. Cases 265; 
but upon appeal this judgment was reversed on the ground that 
the provisional directors had no statutory power to enter into 
such an obligation: S.C. 1 Can. Ry. Cases 2611.

In O'Dell v. Huston iV Suva Scotia Coal Co., 211 X.S.R. 585, 
it was held that provisional directors might perform the usual 
duties necessary to the management of the undertaking and 
accordingly might dismiss employees. Where an act creating a 
company required that it should not “commence operations” 
until fifty per cent, of its capital had been paid up it was held 
that this did not prevent provisional directors from proceeding 
to allot stock and collect calls or do any other act within their 
power short of actual operation of the company: Xorth Sydney, 
etc., Co. v. Greener, 51 N.S.R. 41. It will be observed that the 
above section precisely defines the powers and duties of pro­
visional directors ami gives them power to proceed with the 
necessary preliminary surveys so tin- alsive cases must he read in 
the light of the powers expressly conferred by this statute and 
by the special act incorporating the railway company.

54. If more than the whole stock has been subscribed, the Mint 
provisional directors shall allocate and apportion the authorized 
stock among the subscribers as they deem most advantageous 
and conducive to the furtherance of the undertaking. 51 V.. 
c. 29, s. 54.

Allotment of Stock. For other decisions upon this point see 
the notes to secs. 56 and 95, infra.

But for the express provisions enabling provisional directors 
to allot stock it may be that they would have no such power. It 
has been held that an agreement before organization of a com­
pany to take stock was not binding because there were then no 
directors to allot it and they were the only ones who could do so:
See Cazelais v. Vicotte, Q.R., 18 S.C. 558.

Unless specially authorized to do so directors may not issue 
shares at less than their par value: McIntyre v. MeCraken, 1 A.
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R. 1:1 S.C.R. 479 ; nor where shareholders have declared how 
an allotment shall be made may the directors vary it by provid­
ing for an allotment to themselves: Stephenson v. Yokes, 27 O.R. 
601. In every allotment there must be a notification thereof to 
the subscriber as the subscription is merely an offer which is not 
sufficiently accepted by the action of the directors in allotting 
stock pursuant to it. The contract is not complete until notice 
of the allotment is given to the purchaser: Pcllatt’s Case, 2 Ch. 
f>27; <hum's Case, 2 Ch. 40; and it will not be sufficient notice 
of allotment merely to hand the acceptance to the company’s 
brokers to be advertized in the local paper: Nasmith v. Manning, 
5 A.R., 126 f> S.C.R. 417; nor will notice of allotment sent to 
the company’s own agent bind the subscriber: Ilebb’s Case, 4 
Eq. 0; but notice of. allotment sent by mail will bind the sub­
scriber from the time of posting it if the letter reached the allot­
tee: Dunlop v. Higgins, 1 H.L.C. 281; Harris' Case, L.R. 7 
Ch. 587 ; and apparently the contract is complete whether the 
letter reached him or not unless perhaps he has designated any 
other method of notifying him: Harris' ('ase, supra; Household 
Pin v. Grant, 4 Ex. I). 216. and see Oppenheimer v. Hrackman, 
22 S.C.R. 699; and Alexander v. Stcinhardt (1902), 2 K.R. 208 
Where, however, a person contracts with a company by deed 
under seal to take certain shares and those shares are allotted to 
him pursuant to the contract no further notice is necessary: 
A#Ison v. Cillait, 2 O.L.R. 290, 4 O.L.R. 481, following Xenos v. 
1 Vick man, L.R. 2, ILL. 296, and distinguishing Nasmith v. 
Manning, supra. To the same effect as Nelson v. Pcllatt is 
European, etc., HAY. Co. v. McLeod, 2 Pugs. (N.B.) 2; see pp. 
24. 25 and 40. A letter written by the company's secretary to 
the subseriber stating that certain shares have been allotted to 
him will not be binding upon him unless it is also shown that such 
shares were actually allotted by the directors: Connor v. Mat- 
theu's, (j.R. 8. (j.lt. 128; where a subscriber makes it a condition 
that he shall not pay for his shares unless he receives certain 
other money and ho does not receive it and no formal notification 
of allotment is sent him he is not bound by his subscription : Re 
Publishers Syndicat< ; Mallory's Case, 2 O.L.R. 552: but a pro­
visional director has no power to bind the company by accepting 
subscriptions upon a condition and if allotment is made and 
notice thereof duly given, the subscriber will be liable even
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though the condition be unfulfilled : Sasmith v. Manning, 29 
U.C.C.P. 34, 5 A.K. 126, 5 8.C.R. 417 ; and every condition 
annexed to a subscription miLst be approved by the company 
before the latter can be bound by it: Hamilton v. Holmes, 33 
N.8.R. 100; Kingston St. II. W.Co. v. Foster, 44 U.C.R. 552. 
Where a company issued certificates ol' stock and handed them 
to their brokers to be forwarded to subscribers but it did not 
appear whether defendant’s certificate ever reached him but 
notice of ealls were subsequently sent him, this was held to 
he a sufficient notice of allotment : Denison v. Lesslie, 43 U.C.R. 
22, 3 A.R. 536 Directors cannot delegate to their officers or to 
third parties the company’s statutory powers to allot stock or 
make calls: lie Holt d* Iron Co. ; Hovcnden*s Case, 10 P.R. 434.

Capital.

55. The capital stock of the company, the amount of which 
shall be stated in the Special Act, shall be divided into shares 
of one hundred dollars each ; and the money so raised shall be 
applied, in the first place, to the payment of all fees, expenses 
and disbursements for procuring the passing of the Special Act, 
and for making the surveys, plans and estimates of the works 
authorized by the Special Act ; and all the remainder of such 
money shall be applied to the making, equipping, completing 
and maintaining of the railway, and other purposes of the under­
taking. 51 V.. c. 29, s. 35.

Compare 8 Viet., cap. 16 (Imp.), secs. 6 and 65. The English 
statute being applicable to all kinds of companies does not pre­
scribe the amount of the shares.

Application of Capital. This section gives promoters tin- 
right to reimburse th< mselves out of the capital stock for any 
expenses of organization for which they may have paid or become 
liable. When provisional directors or promoters in advance of 
tb- organization of a company act on behalf of the incorporators 
they may be personally liable for expenses properly incurred but 
will be entitled to contribution from those for whom they act in 
proportion to the amounts of their subscription for stock: San­
dusky v. Walker, 27 O R. 677 ; Sylvester v. McCuaig, 28 U.C.

Capital

proceed-
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C.P. 443. Whore defendants took over the Grand June tien 
Railway Vo., hut without taking any stock in it. it was held that 
no capital stoek in the Grand Junction Railway having been sub­
scribed, there was nothing out of which the expenses of a pre­
lim i nia ry survey could be paid and they were not liable merely 
oy reason of their having acquired the other line : Peterborough 
v. (hand Trunk H. IV. Co., 18 tT.C.R. 220. A person entering 
into an obligation on behalf of a company not yet formed will be 
personally liable: Thomson v. Feeley, 41 V.V.R.. 220. Where 
work is performed, however, on behalf of a company afterwards 
incorporated the person performing the services may recover 
out of the funds of the company provided the services were such 
as are covered by the terms of the statute: Hitchins v. Kilkenny 
KM. Co., 0 (Mi 636: Re Tilleard, 11 W.R. 7(»4; but a person 
employed as a clerk to the promoter of the company who has 
looked only to the promoter for payment cannot recover out of 
the funds of the company for work done in obtaining incorpor­
ation : Re Kent Tramways Co., 12 Ch. I). 312. A pro­
moter may, however, stipulate that lie shall not he personally 
liable but that the work shall be paid for only out of the funds 
of the company when organized: Parsons v. Spooner, 5 Hare 
102. A person may agree to indemnify a company against the 
costs of obtaining a Special Act notwithstanding the latter’s 
liability under the above section, but an agreement to indemnify 
promoters will not relieve the company from liability for expen­
ses of incorporation properly incurred: Re Brampton, ete.. R.W. 
Co.. 10 Vh. 177; Addison's Case, 20 Eq. 020.

Purposes to which Capital may be Applied. See notes to see. 
Ô4, “Powers of Companies.”

Reserve Fund. An ordinary trading company may without 
special authority set aside a reserve fund out of its earnings: 
Earle v. Kurland, 27 A.R. 540. affirmed on this point (1902), 
A.C. 83.

Prefernd Stock. No power is expressly given under the 
Railway Act to issue preferred stock, nor is it usual in granting 
charters to insert in the Special Act any provision for doing so. 
The question whether a company has power even with the con­
sent of a majority of its shareholders to issue preferred stock is 

t one of some difficulty, because the issuance of preferred stock
whereby certain shareholders are to he paid dividends before
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the rest van receive any upon their stock has been held to he a 
breach of the rule that all shareholders are entitled to equal 
rights, unless the contrary is declared by statute, charter 
or expressed contract: Bindley on Companies, p. 399; Hut­
ton v. Scarboro Hotel Co., 2 Dr. & Sin. 514 ami 521 : and 
it is therefore safer where it is desired to issue preferred 
stock that the by-law providing for the issue of such shares 
should be unanimously sanctioned by the vote of the share­
holders present in person or by proxy at a general meeting of the 
company duly called for considering the same or that it should 
be otherwise unanimously sanctioned in writing by the share­
holders of the company. White’s Canadian Company Law. 87. 
The ease of Hutton v. Scarboro, however, was dissented from by 
Lord Maenaghten in British v. Cou/n r ( 1894). A.C. 399 ; and in 
Andrews v. Has Meter Co. (1897), 1 Ch. 361. Hutton v. Sear- 
boro was definitely over-ruled, and it was held that the rights 
of shareholders in respect to their shares and the terms on which 
additional capital may be raised are matters to he regulated by 
the company and may be determined by it from time to time by 
special resolution and the court therefore upheld the validity of 
the resolution authorizing the creation of preference shares. See 
also Allen v. Hold ti>cfs (1990), 1 Ch. 656; Buckley on Company 
Law. 8 Ed., pp. 215 and 216.

56. So soon as twenty-five per cent, of the capital has been First 
subscribed, and ten per cent, of the amount subscribed has been 0100,1

* of Hiiaro
paid into some chartered bank in Canada, the provisional diree- holder*, 
tors shall call a meeting of the shareholders of the company at 
the place where the head office is situate, at such time as they 
think proper, giving the notice prescribed by section sixty-one 
of this Act, at which meeting the shareholders who have paid at 1 hereof, 
least ten per cent, on the amount of stock subscribed for by them Election 
shall, from the shareholders possessing the qualifications here- jjrp(,tnrs 
inafter mentioned, elect the number of directors prescribed by 
the Special Act. 51 V., c. 29, s. 36.

No similar provision appears in the English Act. By 8 Viet., 
cap. 16, sec. 66, the first general meeting of the company is to be 
held within the time prescribed by the charter or, if no time is
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prescribed, then within one month after incorporation. The 
provisions governing the subscription and payment for stock are 
generally prescribed by the Special Act. See also section 8:1 as 
to the election of directors.

Sub scrip! ion and Vaynu nl for Slock. It is only when the 
conditions as to subscription and payment of tin* necessary pro­
portions of stock have been truly and in fact complied with that 
the persons associated by the charter can proceed with the ob­
jects for which they were incorporated, and therefore where a 
payment on account of the stock was made by note instead of in 
cash it was held that another subscriber could not be sued for 
unpaid calls where the necessary amounts to be paid in were not 
otherwise collected : Ma para Falls Hoad Co. v. Benson, 8 U.C.tt. 
307 ; but see Greener v. North Sydney Transportation Co., 31 
N.S.R. 41, where it was held that while a company could not 
“commence operations” unless the necessary amounts had been 
subscribed and paid for, yet the provisional directors might 
institute a suit in the name of the company for It
was again held in Nelson v. Batts, 12 U.C.K. 580, that payment 
for shares by discounting the promissory note of the directors 
was not a payment within the meaning of the statut • then under 
consideration : (12 Viet., cap. 84, U.C.) and that an action for 
calls brought before the actual payment of the cash by the direc­
tors could not be maintained. Howland v. McNab, 8 (Jr. 47. 
decided that payment of the proportion on account, required by 
the charter, by transferring a steamer to the company which 
formerly belonged to the subscriber was merely au evasion of tin- 
statute and that the company could not proceed with its opera­
tions. In Dominion Salrage, etc., Co. v. Atty.-Genl.. 20 R.L. 557, 
21 S.C.R. 72, tin- provision for payment and subscription of a 
certain proportion of the capital before the commencement of 
operations was declared to be imperative and not directory, and 
being imposed for the benefit of the public it should be strictly 
insisted upon (see 21 S.C.R., at p. 84), and therefore where only 
$00,000 out of $100,000 of the required capital was bona fidt 
subscribed and an additional $40.000 was subscribed by a man of 
straw and upon a promise made by the directors that lie would 
never have to pay it. it was held that the company was not pro­
perly organized and that the Attorney-General of Canada had 
the right to apply to have the charter set aside. If shareholders

539^04
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desire, however, that proceedings shall not begin until a certain 
amount has been paid in and subscribed for, they should pro­
vide that their subscriptions are conditional upon that being 
done and such conditions will then be valid and binding upon the 
company and on its creditors: North Staffordshire Steel Co. v. 
Ward, L.R. 3 Ex. 172; Pierce v. Jersey Waterworks Co., L.R. 5 
Ex. 209.

In an action brought by a creditor against a shareholder who 
had not fully paid up his subscriptions, it was held that the mere 
fact that one of the subscriptions had not been paid which was 
required to make up the amount subscribed and paid for before 
operations could be begun, or that such subscription was only 
colourable, was no defence to an action for calls; provided it 
appeared that the shareholder engaged in the alleged colourable 
transaction has actually subscribed and paid in his proportion. 
Any such colourable arrangement would lie illegal and lot bind­
ing on the company : Port Whitby, etc., H.W. Co. v. Jones, 31 
I'.C.R. 170. Generally speaking it is no defence to an action for 
calls that the amount subscribed was not the full amount of 
capital required to build the road : Port Dover, etc., R.W. Co. 
v. Grey, 36 V.C.R. 425.

Evidence of Subscription. Even though a shareholder may 
not have received formal notice of an allotment of stock to him, 
yet, if he pays a call on account and attends a meeting of share­
holders he will be liable, provided he signed the stock book: Wil­
son v. Ginty, 3 A.R. 124. The subscription To a stock book is 
sufficient evidence of the party subscribing being a shareholder 
within the meaning of the Railway Act, without the issue to him 
of any scrip therefor : Smith v. Spencer, 12 U.C.C.P. 277, and 
the mere fact that a railway is called a “railroad” at the head 
of the stock book does not vitiate the subscription : Ibid ; and 
where after a stock book has been opened and signed by a share­
holder a new one is opened with a provision that any old sub­
scriber might withdraw- upon giving notice thereof to the presi­
dent, a subscriber to the old stock book who failed to give such 
notice was bound by his subscription. Ibid. Where the number 
of shares subscribed for by a shareholder has lieen changed with­
out his authority the shareholder is not liable upon his 
subscription at all : Moore v. Gurney, 22 U.C.R. 209. This 
case also holds that it is no defence to a shareholder to say that 
the company has not a sufficient amount subscribed and has no
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mi soi lit hie hope of collecting it and the company is not bound to 
wait until it has means in sight to construct all its line before 
beginning upon a part of it, provided all statutory requirements 
as to subscriptions have been made. It is a question whether the 
payment by a shareholder may be made in kind or in “moneys 
worth” instead of in cash, and in Howland v. McNab, 8 (Jr. 47, 
where a steamer had been offered by a subscriber and accepted 
by the directors in lieu of the cash due on his first payment, it 
was held that the transaction was merely colourable and was not 
a sufficient payment within the meaning of the statute. As tin- 
section now requires that the money shall he paid into the bank 
before the operations begin there would appear to he no doubt 
that a payment in money’s worth of the first call or of enough of 
it to enable the company to begin operations would not In- suffi­
cient, but that it must be a payment in cash.

Conditional Subscription for Stock. A railway company has 
power to agree that a subscription shall be applied in building 
its main line and not its branches and such a condition is bind­
ing upon the company provided it is expressed in the subscrip­
tion and is not a secret qualification: Port Dover, etc., R.W. Co. 
v. Grey. 36 V.C.R. 425; and a contract between a subscriber and 
the company that if he would subscribe for shares in the com­
pany the latter would give him a contract for the construction 
of the railway and that he should not be bound by the agreement 
unless the contract were awarded is a good plea, and if proved 
would la* binding upon the company : Bullivant v. Manning. 41 
V.C.R. 517. And where in a stock book it was written that the 
subscription should be conditional upon the railway passing in 
a certain direction this condition was valid and the mere fact 
that it was written in a special stock book and not in a general 
one would make no difference : Stanstead, etc., R.W. Co. v. Brig­
ham, 17 L.C.J. 54; Rodgers v. Laurin, 13 L.C.J. 175 ; and where 
a stock book was headed “stock subscriptions conditional upon 
the railway passing through the county of Ottawa,” this condi­
tion was held binding and the subscriber was not liable because 
the railway did not pass through Ottawa as agreed : Rodgers v. 
Laurin, 13 L.C.J. 175; and see Connecticut, etc., R.W. Co. v. 
Comstock, 1 R.L. 589: but parol evidence is not admissible to 
prove such a condition where upon its face the subscription is 
unconditional: Wilson v. La Société, etc., Co.. 3 L.V 79. and an



CAPITAL. 87

agreement made with a provisional director that a subscription 
shall not be binding unless the subscriber receives a contract 
to build the road does not bind the company and the subscriber 
will be liable for calls due on the stock notwithstanding it ; as a 
provisional director has no power to bind a company by any 
such condition : Port Port r, etc., li.W. Co. v. Grey, 86 TJ.C.R.
425; W’ihoH V. Hint y. :t AH 124.

57. The original capital stock of the company may. with the incmnv 
approval of the Governor-in-Council, be increased, from time to'^)‘(akpiUI 
time, to any amount, if such increase is sanctioned by a vote, in 
person or by proxy, of the shareholders who hold at least two- 
thirds in amount of the subscribed stock of the company, at a 
meeting expressly called by the directors for that purpose by a 
notice in writing to each shareholder, delivered to him person- Notin' 
ally, or properly directed to him and deposited in the post office •’* 
at least twenty days previously to such meeting, stating the time, object, 
place and object of such meeting, and the amount of the pro­
posed increase; and the proceedings of such meeting shall be 
entered in the minutes of the proceedings of the company, and Entry iu 
thereupon the capital stock may, with such approval, be increas­
ed to the amount sanctioned by such vote. 51 V., c. 29, s. 37.

Compare 26 & 27 Viet., cap. 118, sec. 12 (Imp.), and see sec.
13 of that statute as to the right in England to create and issue 
new preference shares. No similar provisions appear in the Can­
adian Act.

Governor-in-Council. This term is defined by R.S.C., cap. 1. 
see. 7(8). It means “The Governor-General of Canada, or person 
administering the government of Canada for the time being, 
acting by and with the advice of or by and with the advice and 
consent of, or in conjunction with the King’s Privy Council for 
Canada. ” This means in substance that an application must be 
made to the Cabinet administering the Government of Canada 
for the time being.

Increase in Capital. Where a charter provided that a com­
pany might by by-law increase tin* < stock so soon as, but
not before, the original stoek was allotted or paid up, such a 
company would have no power to increase the capital stock before

89
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the original amount had been paid, and therefore a subscriber to 
such new stock would not be liable to a creditor of the company 
under a scire facias : Page v. Austin, 7 A.R. 1, affirmed 10 S.C.R. 
132. It was laid down by the Supreme Court in that case that 
where a statutory liability is attempted to be imposed on a party 
which could only apply to an actual legal shareholder in the 
company he is not estopped by the mere fact of having received 
transfers of the certificate of stock from questioning the legality 
of the issue of such stock.

Where a company acting bona fide and within its powers de­
cided to increase its capital stock it was held that the courts 
would not interfere with its action and that the Provincial Sec­
retary, whose duty it was in that case to ratify the action of the 
directors, had no discretion and was bound to grant such ratifi­
cation notwithstanding the dissent of a minority of the share­
holders: Re Massey Mfg. Co., 11 O.R. 444, 13 A.R. 446; this 
case would, however, hardly apply to the action of the Governor- 
in-Council under the present section. Where the Act of Parlia­
ment iccited that the company had been duly organized, had 
ceased its operations, and had been re-organized, and declared 
that the chartei was in force and the company as now organized 
was capable of doing business; held, nevertheless, that this did 
not give legislative sanction to an illegal increase of capital so 
as to make holders of shares of such illegally issued stock liable 
as contributories in winding-up proceedings: Re Ontario Ex­
press, etc., Co., 24 O R. 216; 21 A.R. 646; 24 S.C.R. 716.

Sot ice of Meeting to Increase Stock. It should be noted that 
a notice calling a meeting under this section requires to he mailed 
to each shareholder or delivered to him personally and the pro- 
visi ms of section 61 infra for calling other meetings does not 
apply.

Municipal 58. Municipal corporations in any province in Canada duly
iionmsy <‘mPow<*mi 80 1° 1,0 by the laws of the province, and subject 

to the limitations and restrictions in such lows prescribed, may 
subscribe for any number of shares in the capital stock of the 
company; and the mayor, warden, reeve or other head officer of 
any such corporation holding stock to the amount of twenty 
thousand dollars or upwards, shall be ex officio one of the direc-
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tors of the company in addition to thv number of directors Kepie*.» 
authorized by the Special Aet, unless in such Special Act pro- ,Hiwtor 
vision is made for the representation of such corporation on the ale- 
<lirectorale thereof. 51 V., c. 29, s. 38, Am.

Subscription by Municipalities. As pointed out by Armour,
C.J.O., in Whitby v. Grand Trunk R.W. Co., 2 Can. Ry. Cases, 
at p. 273, municipal corporations have no power at common law 
to grant bonuses to a railway, and this applies equally to aiding 
a railway by subscribing for stock. This power could only be 
granted to them by statute and the provisions of the Acts thus 
enabling them to subscribe for stock must be bona fide complied 
with : Scott v. Tilsonburg, 13 A.R. 233; see Re Campbell and 
Village of Lanark, 20 A.R. 372. These powers were first confer­
red in 1851 by see. 18, sub-secs. 1 to 3 of 14 & 15 Viet., cap. 51. 
and the present clause is an amendment of that section. It is to 
be noted, however, that this clause does not in itself confer power 
upon municipalities to subscribe for stock, but merely provides 
that when empowered by the laws of the Province to do so they 
may subscribe in the manner mentioned in the above section ;

In Higgins v. Whitby, 20 C.C.R. 296, it was held that where 
a municipality subscribed pursuant to one of its by-laws passed 
under 14 & 15 Viet., cap. 51. see. 18, it had power to require that 
payment might be made in debentures and not in cash and in an 
action brought against it by a judgment creditor to recover the 
amount unpaid on its stock under section 19 of that statute ; now 
sec. 108, infra, the municipality was at liberty to plead that it 
was not required to pay its subscription in cash, but only in de­
bentures. Though such a defence might not be open to an ordin­
ary shareholder it was open to the municipality because under 
the above statute it could only subscribe upon the conditions 
specified in its by-law. Where a municipality had agreitl to pay 
for stock by paying contractors as the work progressed and they 
did so, thus paying the full amount of their indebtedness, it was 
held that this was a suffieient payment and that they were not 
liable merely because the money had not gone to the credit of 
the company as would have to be done in a case of an ordinary 
shareholder : Woodruff v. Peterborough, 22 V.C.R. 274.

Irregularities in Procedure. Where under 14 & 15 Viet., cap.
51, sec. 18, the procedure required for obtaining the assent of
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doctors had not been minutely followed, but substantial notice 
had been given and a large amount of money had been borrowed 
upon the faith of the aid rendered by the municipality, it was 
held that the details of the notice and assent required by that 
section were not imperative and a by-law approved by the elec- 
ten's could not be set aside. Under the present law these details 
would have to be sought for under the Local Municipal Acts as 
by sec. 58 the subscription must be made subject to the provi­
sions of those statutes. The principle of this case would, how­
ever, no doubt apply: Be Boulton v. Peterborough, 16 U.C.R. 
380. Where it is proposed to submit a by-law for granting aid 
to a railway company it seems that such by-law should contain 
proper conditions as to the expenditure of the money as contem­
plated by the statutes enabling the municipality to grant such 
aid: Be North Simcoc li.W. Co. v. Toronto, 36 U.C.R. 101.

Validity of Conditions Imposed. The following conditions made 
by municipalities in rendering aid to railroads have been upheld: 
That a bonus shall only be payable upon the certificate of some 
competent person : Bickford v. Chatham, 10 O.R. 257 ; 14 A.R. 
32; 16 S.C.R. 235. That machine shops shall be located and 
maintained within the limits of the municipality: City of Toronto 
v. Ontario d Quebec li.W. Co., 22 O.R. 344. That the company 
shall remain independent : Hatton v. Grand Trunk li.W. Co., 19 
A.R. 252; 21 S.C.R. 716. That it shall grant running powers to 
other companies and procure other companies to erect stations: 
Haldimand v. Hamilton, etc., li.W. Co., 27 U.C.C.P. 228. That 
the line should be completed and in running order within a speci­
fied time : Luther v. Wood, 19 Or. 349. But the right of the com­
pany to the aid granted depends only on the conditions set out 
in the by-law and bonuses can not he withheld because of the 
non-performance by the company of the covenants contained in 
a separate agreement : Bickford v. Chatham, supra : nor can such 
covenants be set out on the face of the debentures issued by the 
municipality as the latter must be negotiable instruments: St. 
Ce sa in v. McFarlane, 14 S.C.R. 738.

Meetings of Shareholders.

Annual 59. A general meeting of the shareholders for the election of
in.. tiii»v directors and for the transaction of other business connected 

with or incident to the undertaking, to be called “the annual
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meeting,” shall be held annually on the day mentioned in thesiM,< 
Special Act ; [or on such other day as the directors may deter­
mine | and other general meetings, to he called “special 
meetings,” may be called at any time by the directors or by 
shareholders representing at least one-fourth in value of the sub­
scribed stock, if the directors, having been requested by such 
shareholders to convene such special meeting, for twenty-one 
days thereafter fail to call such meeting. 51 V.. c. 29. s. 40, 
s.-s. 1 ; amended 4 Edw. VII., cap. 32, sec. 3.

Compare 8 Viet., cap. 16, sees. 66, <17 and 70 (Imp.).
Date of Annual Meeting. Where a by-law making a call on 

stock was confirmed at the general meeting purporting to be an 
annual meeting, but not held on the date prescribed by the by­
laws of the company, a director who had seconded a resolution 
of the directorate that the meeting should be held on the wrong 
day was estopped from objecting to the call on this ground, and 
so therefore were all who were co-plaintiffs with him : Christo­
pher v. Noxon, 4 O.R. 672.

Judicial Control of Meetings. “It is an elementary principle 
that a court has no jurisdiction to interfere with the internal 
management of companies acting within their powers:” Bur- 
land v. Earle (1902), A.C. 83, reversing 27 A.R. 540; and it is no 
ground for forbidding a special meeting for the purpose of sanc­
tioning the lease of the road to another railway that the accounts 
of the company have not been previously submitted to share­
holders, unless fraud by the majority or corrupt influence 
has been proved : Angus v. The Montreal, etc., R.W. Co.,
23 L.C. Jur. 161. See the same case. 2 L.N. 203, where it is laid 
down that to enable the court to interfere it must be proved that 
the minority has been overborne by improper or corrupt influence : 
citing Re London and Mercantile Co., L.R. 1 Eq. 277: llealh 
v. Erie RAV. Co., 8 Blatch. 347. Where the interests of share­
holders are jeopardized by proceedings at the annual meeting the 
court pending suit may appoint a receiver or sequestrator to hold 
the assets of the company in the interests of all concerned dur­
ing litigation : but where shareholders by agreement with another 
shareholder possessing a majority of the shares obtained an 
option to acquire a portion of these shares, but in the mean-
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time the vendor was to hold his shares as trustee for the pur­
chasers, reserving his right to vote on them, this did not entitle 
the purchasers holding the option to an injunction to prevent 
the holding of the annual meeting even though the vendor has 
become bankrupt and absconded, and even though by reason of 
this agreement the meeting would be controlled by others hold­
ing a minority of the stock : Stephen v. Montreal, etc., RAY. Co.,
7 L.N. 85. But where the acts of a majority of the company are 
of a fraudulent character or beyond the powers of the company 
the court will restrain the company from proceeding with the 
meeting: Burland v. Earle, supra, at p. 93; and where shares 
were issued for the very purpose of keeping directors in power 
the meeting was restrained : Fraser v. Whalley, 2 11. & M. 10; 
Punt v. Symons (1903), 2 Ch. 506. A meeting of shareholders 
called by the secretary without authority from the directors is 
illegal : lie State of Wyoming Syndicate (1901). 2 Ch. 431.

Ratification of Proceedings. Where a meeting of share­
holders is not held at the place required by statute or is irregu­
larly summoned the proceedings will bind all who participated 
in them without dissent : Henderson v. Bank of Australia, 45 
Ch. 1). 330; Banque v. Geddes, M.L.R. 6 S.C. 243, 19 R.L. 684 ; 
Christopher v. Soxon, 4 O.R. 672 ; and the court will not inter­
fere with the doing of an act by a company which should have 
been sanctioned by the majority of the shareholders before the 
act was done, if such sanction can be afterwards obtained : Pur- 
dom v. Ontario, etc., Co., 22 O.R. 597 ; quoting MaedougaU v. 
Gardiner, 1 Ch. D. 13, at p. 25.

Conduct at Meeting». Under the English Company’s Act.
8 Viet., cap. 16. sec. 80, the declaration of the chairman that the 
resolution has been carried is sufficient authority for proceeding 
under it, and it has been held therefore in England that in the 
absence of fraud a declaration of the chairman that a special reso­
lution has been carried on a show of hands (a poll not having 
been demanded) is absolutely and not merely prima facie conclu­
sive of the fact that the resolution has been carried : Arnoi v. 
United African Lands (1901), 1 Ch. 518; but such a declaration 
is not conclusive where it shows on the face of it that the statu­
tory majority has not voted in favour of the resolution : Re 
Caratal (1902), 2 Ch. 498. A resolution need not be proposed or 
seconded if it is put to the meeting by the chairman : Re Hor-
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bury, 11 Ch. 1). 109, 117. A majority of shareholders have no 
right to come to a meeting determined to vote a particular way 
on any question and to refuse to hear arguments to the contrary, 
hut when the views of tin- minority have been heard the chairman 
may, with the sanction of tin- meeting, declare the discussion 
eloseil and put the question to the vote: Wall v. London (1898), 
2 Ch. 469.

Who May Vote at Meetings. See notes on judicial control of 
meetings, supra. A person may vote upon stock even though he 
controls the company with it and has a personal interest in the 
resolution which he is seeking to have passed: North-West Trans­
portation ( o. v. lieatty, 12 AX’. 589, and although his interest 
may he opposed to and different from the general or particular 
interests of the company. N.C.. p. 593, and see Hurland v. Earle, 
supra, at p. 94.

Election of Directors. See notes to sec. 68.
Special In England the equivalent term is “extra­

ordinary” meeting: 8 Viet., cap. 16, see. 68 (Imp.). The secre­
tary cannot call a special meeting without the authority of tin- 
directors except upon a valid requisition by shareholders where 
directors neglected to call it: Re State of Wyoming (1901), 2 
Ch. 431. Where there is a requisition to call a special meet­
ing to promote certain objects which may be done in a legal way, 
the court will not restrain the holding of the meeting because the 
notice calling it is so expressed that consistently with its terms 
resolutions might be passed which would be ultra circs and a 
notice of a proposal for a special meeting to remove “any of the 
directors” was sufficiently distinct and the directors were bound 
to include this object in their notice of the meeting: Isle of 
Wight R.W. Co. v. Tahourdin, 25 Ch. I). 320.

60. All general meetings, whether annual or special, shall be ih-M at 
held at the head office of the company. 51 V., c. 29. s. 40, ss. 2.

Where owing to the office being locked the annual meeting 
could not be held at the time appointed and a special general 
meeting was called for the election of directors the directors ap­
pointed at that meeting were under the circumstances duly 
elected: Austin Mining Co. v. (it v 10 O.R. 696.

9

08



CANADIAN RAILWAY ACT.94

<»i 61. At IviiHt four weeks' publie notice of am meeting shall he
meet my*. .

given by advertisement published in The Canada Gazette, and 
in at least one newspaper published in the place where the head 
office is situate, in which notice shall be specified the place and 
the day and the hour of meeting; all such notices shall be pub­
lished weekly, and a copy of such Gazette containing such notice 

Kviiiem-e. shall, on production thereof, be sufficient evidence of such notice 
having been given. 51 V., c. 29, s. 41.

Under 8 Viet., cap. 16, sec. 70 (Imp.), fourteen days' notice 
is required and it has been decided that this means “clear” 
days: Browne & Theobald, 3rd Ed., 99.

What 62. Any business connected with or incident to the under- 
may"*** taking may be transacted at an annual meeting, excepting such 

1 raris- business as, by this Act of the Special Act, is required to he 
transacted at a special meeting; but no special meeting shall 
enter upon any business not set forth in the notice upon which 
it is convened. 51 V., e. 29, s. 42.

Compare 8 Viet., cap. 16, sees. 66 and 67 (Imp.).
Xotiee of J'urpose of Meeting. The court will endeavour to 

give effect to a notice of a special meeting if the objects men­
tioned in that notice can be carried out in a legal way even 
though they might consistently with their terms involve the sanc­
tion of an act which would be ultra vires: Isle of Wight K.W. 
Co. v. Tahourdin, 25 Ch. L). 320. Where a notice was sent out 
stating that a meeting would be held for “special business," but 
emitting to say what that business was, a resolution adopted at 
that meeting expelling the plaintiff from the council was held to 
lie void owing to the insufficiency of notice : Marsh v. Huron 
Colli g<, 27 fir. 605. And where a special meeting was called 
“To receive a report from a committee regarding the conduct of 
a member,’ it was held that the association had no right to expel 
the member at a special meeting so called: Cannon v. Toronto 
Corn Exchange, 27 fir. 23; 5 A.It. 268. These rules do not apply 
in all their strictness to public bodies : Forbes v. Grinisbg, 7 
O.L.Ii. 137. Special notice must be given of an intention to vote 
remuneration for past services of director's even though the reso-
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lution is proposed at a general meeting: Hutton v. West Cork 
lx. IV. Co., 23 Ch. D. 654. Where notice of a special meeting was 
called for the purpose of consenting to a reconstruction scheme 
and at that meeting resolutions were passed authorizing the wind­
ing-up of the company it was held that these resolutions were in­
valid : Re Teide c(* Bishop (1901), W.X. 52; but a special reso­
lution need not follow the exact terms of the notice given, and 
where a notice sets out a resolution the former may be amended 
at that meeting provided the alteration did not materially elm lim­

its character : Torbeek v. Wrstbury (1902), 2 Ch. 871. See also 
Tiessen v. Henderson (1899), 1 Ch. 861 ; and Kaye v. Croydon, 
Tramways Co. (1898), 1 Ch. 358, holding that where a notice is 
misleading, business not disclosed in the notice, but done at the 
meeting for which that notice was given, will b<- invalid

63. The number of votes to which each shareholder shall be 
entitled, on every occasion when tin* votes of the shareholders 
are to be given, shall be in the proportion of the number of ^ 
shares held by him, and on which all calls du have been paid. ; 
51 V., c. 29, s. 43.

Compare 8 Viet., cap. 16, sec. 75 (Imp.).
Voting on Unpaid Shares. Provided a shareholder is not in 

arrears when the meeting is held his shares need not be fully 
paid up in order to entitle him to vote : Purdom v. Ontario, etc., 
Co., 22 O.H. 597 ; and the mere fact that one shareholder may 
have paid more on his shares than another does not entitle tin* 
former to any greater number of votes: Ibid. A person is en­
titled to vote who has previously been in default in payment of 
his calls, but has paid the same before the meeting : Pori Dover, 
etc., R.W. Co. v. Orey, 36 V.C.H. 425 and 435 ; but where a share­
holder is actually in default at the date of the meeting he will 
not he entitled to vote : Christopher v. Koran, 4 O.H. 672.

Shares Issued for Purposes of Control. Where shares have 
been issued for this purpose the persons to whom they have been 
issued will not be allowed to vote, and if in the majority, they 
would be restrained from holding the meeting at which the 
shares w’ere to be used for voting purposes: Fraser v. Whatley, 
2 IT. & M. 10; Punt v. Symons (1903), 2 Ch. 507.



CANADIAN RAILWAY ACT.

Voting on Forfeited Shares. Where shares were forfeited for 
non-payment of stock and were sold by the company to a pur­
chaser to whom a certificate was issued stating that he was to be 
deemed tin* holder of the shares discharged from all calls: Held, 
he was not entitled to vote while any ealls remained due to the 
company from the original holder : Randt v. Wainwright (1901), 
1 Ch. 184. Where the holders of the shares for valuable con­
sideration agreed to vote in a particular way, it was held that 
such agreement was valid and that they might Ik* n«strained 
from voting otherwise than in accordance with their contract : 
Green well v. Porter (1902), 1 Ch. 520, but see Janu s v. Fee, L.R. 
ti II.L. 335.

Voting 64. Every shareholder, whether resident in Canada or else-
bv proxy. where, may vote by proxy, if he sees fit, and if such proxy pro­

duces from his constituent an appointment in writing, in the 
words or to the effect following, that is to say :

of , one of the sha re­
form of holders of the , do hereby appoint

of , to be my proxy.
and in my absence, to vote or give my assent to any business, 
matter or thing relating to the undertaking of the said

that is mentioned or proposed at any meeting of
the shareholders of the said company, in such manner as he, the
said thinks proper.

“In witness whereof, I have hereunto set my hand and seal
th. day of

51 V., c. 29, s. 44.
in the year

Compare 8 Viet., cap. If!, sees. 7(i and 77 (Imp.).

65. The votes by proxy shall be as valid as if the const it u-
liy proxy cuts had voted in person ; and every matter or thing proposed or 

considered at any meeting of the shareholders shall be deter­
mined by the majority of votes and proxies then present and 

Majority ^'Vt'n: decisions and acts of any such majority shall bind
von* the company and be deemed the decisions and acts of the com-

51 V., c. 29, s. 45.
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Compare 8 Viet., cap. 16, sec. 76 (Imp.).

As to the binding nature of acts of the majority see notes to 
see. 59, supra.

66. Copies of the minutes of proceedings and resolutions of Certified
copies of

the shareholders of the company, at any annual or special meet- minute*, 
ing, and of the minutes of proceedings and resolutions of the cl< 
directors, at their meetings, extracted from the minute hook, kept 
by the secretary of the company, and by him certified to be true 
copies extracted from such minute books, and when sealed with Evidence, 
tin- company’s seal shall, without proof of the signature of such 
secretary, be evidence of such proceedings and resolutions in any 
court. 51 V., c. 29, s. 212.

Compare 8 Viet., cap. 16, sec. 98 (Imp.).

Minutes of Meetings. The minutes need not be signed on tilt- 
day on which they are entered; it is sufficient if they are signed 
by the person who is chairman of the meeting, and they may be 
signed, or signed as confirmed, at a subsequent meeting : Browne 
& Theobald, 3rd Ed., 115; Southampton v. Richards, 1 M. & <!r. 
44s : London and Height on RAY. Co. v. F air clough, 2 M. &. Ur. 
t)74; West London R.W. Co. v. Bernard, 3 Q.B. 873. And where 
a meeting for a particular purpose is adjourned and the minutes 
of the adjourned meeting only are signed, tin- whole of the min­
utes are admissible in evidence: Miles v. Bough, 3 Q.B. 845; 
Hughes v. Créât Northern R.W. Co., 16 Jur. 895.

67. All notices given by the secretary of the company by Notice* 
order of the directors shall be deemed notices by the directors t'irv0 " 
of the company. 51 V., c. 29, s. 213. valid.

As to notice given by the secretary see notes to secs. 59 and 
62, supra.
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Hoard of 
directors.

Majority
quorum.

President and Directors.

68. A Hoard of Directors, which may he known as tie direc­
tors, of the company, to manage its attaint, the number of whom 
shall be stated in the Special Act, and a majority of whom shall 
form a quorum, shall be chosen at the annual meeting ; and if 
such election is not held on the day appointed therefor, the diree- 
tors shall cause such election to be held at a special meeting duly 
called for that purpose within as short a delay as possible after 
the day so appointed. 51 V., e. 29, s. 46, Am.

The words “which may be known as the directors of the com 
pany” in lines one and two are new.

Compare K Viet., cap. Hi. secs. 81. 82 and 83 (Imp.).
Powers of Provisional Directors. See notes to sections 53 and 

54. ante.
Election of Directors. See also notes to section 5U, ante. A 

shareholder cannot validly agree to waive his statutory right to 
vote for directors : James v. Eve, L.R. (i ILL. 335; but an agree­
ment to vote for particular directors has been enforced : Urcru- 
wetl v. Porter (1902), 1 Vh. 530. Persons who are only nomin­
ally subscribers and are not bona fuh holders of stock cannot 
validly vote, but a bona fide subscription by one person in his 
own name, but really as trustee for another enables the subscri­
ber to vote for directors: Davidson v. (iranyi, 4 <!r. 377. Can­
didates for Board of Directors should not act as scrutineers as 
there is a conflict between their interest and duty and an election 
has been set aside on that ground : Dickson v. McMurray. 28 fir 
533. Any election obtained by trick or artifice is not a bona fid< 
election and will be set aside, but the mere of shares for
the purpose of influencing an election does not invalidate it : 
Toronto Iir< wing iV Malting Co. v. Hlake, 2 O.R. 175. See also 
Punt v. Symons (1903), 2 Ch. 506. Where directors could not 
he elected at an annual meeting as the office was locked and a 
special meeting was held upon a sufficient requisition of share­
holders at a later date at which they elected directors the annual 
meeting not having been held owing to the fault of the secretary. 
it was held that the secretary could not subsequently say the! 
the election of directors was invalid : Austin v. (it mint It. 10 OK 
6M.

0683
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Judicial 1 ntcrfcn un with Elation. In Davidson v. Grange, 
4 (ir. 377, it was held that a Court of Equity had power to set 
aside an election of directors on the ground of illegality. 
Whether proceedings hv quo warranto are available for testing 
the validity of an election is open to doubt; such a proceeding 
lies in the United States : Angel I on Corporations, sees. 700-704 ; 
but in New Brunswick it has been held to be inapplicable to a 
private corporation where there is no usurpation of the right or 
privileges of the Crown : Ex parti Gilbert n Albert Mining Co., 
15 N.Ii.lt. 23, citing Darien v. The Dunn. 12 Cl. &. F. 52< * ; and 
the same rule has been applied in Ontario: Tin Qua n v. llespe- 
hr, 11 U.C.R. 222. But in Re Moon v. Dort Bruce, 14 U.C.R. 
3(i(i, Robinson, C.J.. doubted whether mandamus or gun warranto 
was the proper remedy for setting aside an election of directors 
of a harbour company because its objects affected a matter in 
which the public trade and revenue were concerned. See also 
The Queen v. Bank of Upper Canada, 5 U.C.R. 338. In Quebec 
it has been held that quo warranto will lie : Gilinour v. Hall, 
M.Ij.R. 2, Q.B. 374. The court may. in a clear ease, interfere by a 
mandatory injunction. Toronto Bn wing cl Malting Co. v. Blaki. 
2 O R. 175; White's Company Law. p. 272; and see Milott v. Ber­
ra ult, 12 Q.L.R. 133. But the court will not set aside an election 
of directors on the ground of mere irregularity where no harm 
has been done and there lias been no bad faith: British Asbestos 
Co. V. Boyd (1903 , 2 < h. 139.

Duties anil Dow< rs. See also note to see. SO. infra. Directors 
may only act as a board and if they enter into a contract or pur­
port to do other acts in their individual character they may he 
personally liable, but their contract will not bind the company : 
O'Dell v. Boston, etc., Co., 23 X.S.R. 385; where an annual meet­
ing was not held owing to an injunction restraining it. which 
injunction was subsequently dissolved, it was held that upon 
service of notice of the dissolution of injunction upon the presi­
dent and secretary, together with a copy of the judgment, the 
directors were bound to call the meeting, and having failed to do 
so mandamus would lie to compel them to perform their duty. 
The calling of the annual meeting is not a duty specially pertain­
ing to the office of president under the Railway Act, but it is 
the duty of the directors as a body: Hatton v. Montreal, etc., 
RAY. Co., M L R. 1 S.C. <>9.
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Though directors «re for some purposes agents of the com­
pany no individual director has an implied power to make pro­
mises binding on the company : Almon v. Law, 26 N.K.R. 340; 
ami being agents they may not delegate their powers to a com­
pany or agent where the exercise of them require discretion and 
judgment : Howard's Case, L.R. 1 Ch. 561 ; McDonald v. Kankin, 
M L R. 7, 8.C. 46; and if they employ agents they cannot thereby 
divest themselves of personal responsibility and are responsible 
for the fault and misconduct of employees unless the acts com­
plained of could not have been prevented by the exercise of rea­
sonable diligence : McDonald v. Lankin, supra. But see Dovcy 
v. Corey 11901), A.C. 477, where it was held that a director act­
ing bona fide was entitled to rely upon the correctness of inform­
ation furnished him by the company’s manager; and where the 
power given by one person to another is of such a nature as to 
require its execution by a deputy the person originally author­
ized may appoint a deputy ; Quebec, etc., K.W. Co. v. Quinn, 12 
Moo. P.C. 233. Directors cannot delegate the power to make 
calls: Re Holt <V Iron Co., 10 1\R. 434; nor to allot stock or 
accept transfers or to declare dividends: White Canadian Com­
pany Law, p. 281 ; but a managing director had power to con­
tract for the construction of a part of the road and keeping it 
in repair, at least, where tin* work has been done and the com­
pany by accepting the benefit has " ratified the contract :
Whitehead v. Buffalo, etc., K.W. Co., 7 (Jr. 351, 8 Ur. 157; see 
also Canada Central K.W. Co. v. Murray, 8 K.C.R. 313; and 
Taylor v. Coboury, etc.. K.W. Co., 24 V.C.C.V. 200; as to the 
employment by directors of officers and agents, see notes to sec. 
Hli/O. Directors are not bound to pledge their personal credit 
in order to raise funds for the company : Christopher v. Noxon, 
4 O R. 672.

Liabilities of Directors. Directors may be liable for the acts 
(.}' agents whom they appoint : McDonald v. Rankin, M.L.R. 7, 
S.C. 46: but, generally where a director honestly relies on tin* 
judgment, information and advice of the company’s officers by 
which he has been misled he is not to he deemed negligent there­
by, and is not liable as for mis-feasanee in office : Dewey v. Corey 
(1899), 2 Ch. 629, (1901), A.C. 477. Under the Directors’ Lia­
bility Act, R.S.O., cap. 216, directors may lx* liable for misrepre­
sentations contained in any prospectus which they may have 
signed or of which they otherwise have knowledge : See McCon-

1106
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ui\l v. Wright (1903). 1 Ch. 540; Broome v. Speak (1903), 1 Ch. 
586; (1904), A.C. 348; Watts v. Buck nett (1902), 2 Ch. 628; 
(1903), 1 Ch. 766. But where damages are recovered from one 
director lie is entitled to contribution from any others who might 
also be liable for the same misrepresentation: (Scrson v. Simpson 
(1903), 2 K.B. 197. Where directors refused to obey an order 
of the court it was held in an action brought in the name of the 
company that the directors should be removed ; F vast r Bin r Co. 
v. (iallaglu r, 5 B.C.K. 82.

Ratification of lrr<gularities. Shareholders may ratify nets 
of the directors which are not themselves ultra virtu and are 
merely irregular or informal : White, Canadian Company Law, 
p. 274 : and where a director, contrary to his duty, sold some of 
his property to the company, it was held that the shareholders 
might ratify this sale and render it legal, and that the director 
might employ his own shares in voting for this ratitieation : 
Biatly v. North-West Transportation Co.. 6 O.R. 300, 11 A.R. 
205; North-Wt st Transportation Co. v. Beatty. 12 S.C.K. 598, 
12 A.C. 589.

Item une ration of Dirt dors. Though the charter of a com­
pany provides that no by-law for payment of a director shall be 
valid until confirmed by the shareholders this applies only to pay­
ment for the services qua director, and directors may neverthe­
less be appointed to other salaried offices provided there is noth­
ing in the charter or statute preventing it : B< Ontario F.*pc<ss 
Co., 25 O.R. 587: commented on Birnit v. Toronto Milk Co.. 5 
O.L.R. 1. Where large payments were made to a director for 
“services” without proper explanation of what those “services” 
were beyond those rendered by him as a director, it was held 
that he must refund, and that the directors who voted such pay­
ments were liable to the company for negligence: Merchants Fire 
v. Armstrong (1901), W.X. 163. Where remuneration was fixed 
by by-law at a rate per annum and a director before the expira­
tion of the year vacated his office, it was held that the remunera­
tion was not apportionable and the director could not recover 
for the portion of a year during which he held the office : C< Lon­
don and Northern Bank ( 1901), 1 Ch. 728. Where directors 
were, after winding up, appointed receivers and managers, it was 
held that they were entitled to remuneration in both capacities : 
lie South Western, etc.. B.W. Co. (1902), 1 Ch. 701. See also 
Cartdad v. Swallow (1902), 2 K.B. 44; Stroud v. Royal Aquar­
ium (1903), W.X. 146.
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Votes at 
ad­
journed 
meeting.

Vacancies

(Juulitien- 
timiH of 
directors.

otliee.

69. No person shall vote on such subsequent day, except those 
who would have been entitled to vote it* the election had been 
held on the day when it should have been held. 51 V., c. 29, s.
47

70. Vacancies in the directors shall be tilled in the manner 
prescribed by the by-laws. 51 V., c. 29, s. 48.

71. No person shall be a director unless lie is a shareholder, 
owning twenty shares of stock and has paid all calls due thereon, 
and is qualified to vote for directors at the election at which he 
is chosen. 51 V., c. 29, s. 49.

Disqualification. Where a resolution of the shareholders 
raised the qualification for a director from 50 to 250 shares at 
meetings at which the director was present and the secretary, 
without the director’s knowledge, subsequently entered his name 
oil the register for a sufficient 'lumber of shares to qualify him 
and the director by subsequent acts acquiesced in his eoiitinuune- 
as a director, it was held that lie had not vacated his office upon 
the passing of the resolution raising the number of qualification 
shares and that by his acts he had ratified the secretary’s conduct 
in entering his name for the additional number of shares and 
could not get rid of his liability for calls by subsequently resign­
ing his otliee: Moline ur v. London, etc.. Co. (1902), 2 K.B. 589. 
Where a charter required a director to be qualified by holding 
shares “in his own right” it is not necessary that lie should hold 
them as beneficial owner, hut he must hold them in such a way 
that the company may safely deal with him whatever his interest 
in the shares may be, and where the holder has become bank­
rupt and the trustee in bankruptcy claimed the shares, it was 
held that the holder could no longer he a director: Sutton x. 
Enqtisli. etc., Co. ( 1902), 2 ('ll. 502.

72. The directors appointed at the last election, or those 
appointed in their stead in case of vacancy, shall remain in office 
until the next ensuing election of directors. 51 V., e. 29, s. 50.
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73. In case of tin* death, absence or resignation of any of the X acanciee
by death,

<lipdors, others may, unless otherwise prescribed by the hv-laws, etc., how 
lc appointed in their stead by the remaining directors ; and in 1,114 ,1 
east such remaining directors do not constitute a quorum, then 
l»y tli* shareholders at a special meeting to be called for that 
purpose : but if such appointment is not made, such death, 
alis- ne- or resignation, shall not the acts of tin* remain-
in,' !irectors, 51 V.. e. "Jib s. 51.

74. The directors shall, at their first or at some other meet- President 
mu alter the election, elect one of their number to he the presi­
dent of the company, who shall always, when present, be the 
chairman of and preside at all meetings of the directors, unless
ah-1 wise provided by by-law, and shall hold his office until he

is. s to he a director, or until another president has been elected 
in his stead ; and they may, in like manner, elect a vice-president. yjce. 
who shall act as chairman in the absence of the president. 51 president 
Y e 23, s. 52, Am. : til V.. e. 22, s. 3.

Salary of Prrsidi nt. See also notes to section tih.
Th-- salaries of a president and vice-president of a company 

duly authorized by resolutions are payable in priority to the 
el.rniH of treneral creditors under the provisions of M.S.O.. cap.
1' ii, o-e. 2; Fayn< v. Langtry, 31 O.lt. 254.

Pole* rs of Pri sid< nI and Via-President. A president, as 
- . h, has no power to hind the company by making promises on 
its h* half and express authority must be shown or subsequent 
r.il't -at ion on the part of the company : Almon v. Ixur, Jti N.S.R.
:4n. The calling of an annual meeting is not especially the presi- 

,| nt "s duty, but is the duty of the body of the directors as such: 
llalton v. Montreal, etc.. li.W. Co., M.L.R. 1, K.(\ (ill. Where a 
pi'si<ient entered into a contract for the construction of forty 
miles of road and subsequently agreed that in default of pay­
in' nt therefor the contractors should take bonds in the company 
at fifty cents on the dollar, and the road was constructed and the 
U-mis delivered to the contractor, it was held that the action of 
the president had been ratified and the company could not sub-

4470
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Acts of 
t|uurum

binding.

Act» of
majority
of
quorum

binding.

Votes of 
(l i rectors.

sequently repudiate their liability: Winnipeg, etc., K.W. Co. v. 
Mann, 7 Man. L.Ii. 81. A contract of the president of a railway 
company engaging the master of a vessel may be binding on the 
company, though not under seal : Elit» v. Midland K.W. Co., 7 
A.R. 4(>4. As to when the president of a company may be liable 
on a bill of exchange aceepted by him: see Madden v. Cor, 5 
A.R. 473; see also see. lib, infra, and notes. As to the employ­
ment of officers: see further notes to see. 80(6).

75. The* directors, at any meeting at which not less than a 
quorum are present, shall be competent to use and exercise1 all 
and any of the powers vested in the directors, ôl V.. e. 29, s. 53.

Quorum. Where the quorum of directors was five, and four 
met at Winnipeg pursuant to a valid notice, and adjourned to 
Toronto when six met without notice, it was held that the six 
directors did not constitute a duly organized meeting, as the four 
who met in Winnipeg had bad no power to adjourn the meeting 
to Toronto, without giving a subsequent valid notice: Melon n 
v. Fish n. 28 (Jr. 352. Where the1 charter (if a company required 
a quorum of three directors and one of them disposed of bis 
stock and In1 thereupon ceased to be a director, the directorate 
became incomplete and incompétent to manage the affairs of tie 
company: Toronto Bn wing d* Mailing Co. v. Blake. 2 O R. 175; 
see Sew Harm v. Sew Haven, 30 Ch. I). 350. and Toronto dm- 
tral Trusts v. Central Ontario R.W. Co., 2 Can. Ry. Cas. 274, at 
p. 282, where the originals of these sections are discussed. Under 
the resolution that “The continuing directors might act notwith­
standing any vacancy in their laxly, it was held that less than 
a quorum might validly act: Re Owen ct Ashworth (1901 ) 1 Ch 
115.

76. The act of a majority of a quorum of the directors pre­
sent at any meeting regularly held, shall be deemed tie- act of 
the directors. 51 V., c. 29, s. 54.

See notes to see. 75, supra.

77. No director shall have more than one vote, except the 
chairman, who shall, in cast* of a division of equal numbers, have 
the casting vote. 51 V., c. 29, s. 55.
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78. The directors shall be subject to the examination and eon- IHnrturs 
trol of the shareholders at their annual meetings, and shall be 8|,an.. 
subject to all by-law* of the company, and to the orders and 
directions from time to time made or given at the annual or law*, 
special meetings; but such orders and directions shall not be 
contrary to or inconsistent with any express directions or pro- proviso, 
visions of this Act or of the Special Act. 51 V., e. 29, s. 5(1, Am.

The words “or inconsistent with’’ have been added to the 
previous section.

Inspection of 1took*. Where an order was obtained by a 
shareholder in a foreign corporation doing business in Nova 
Scotia ordering the company to produce for inspection the regis­
ter of stockholders and to produce and file an abstract of receipts 
and expenditures, profits and losses of the company within the 
Province and a copy of its charter and by-laws and regulations 
with the list of officers, etc., it was held on appeal that it was not 
just and convenient to grant such an order upon affidavit, and 
that while it might be useful in some cases in order to preserve1 
the rights of parties, such a matter should not, as a rule, be dis­
posed of in a summary way: Merrill v. Copper, etc., Co., d4 
N.S.K. 41(>; but in (Quebec it has been held that a shareholder is 
entitled to a mandamus to compel the directors to allow him to 
inspect the books: Hibbard v. liarsalou, 1 L.(\ L.J. 98.

79. No person who holds any office, place or employment in. l>i<i!.ility 
or who is concerned or interested in any contract under or with
the company, or is surety for any contractor with the company, j"ntrm- 
shall be capable of being chosen a director, or of holding the sun-tins, 
office of director, nor shall any person who is a director of the 
company enter into, or be directly or indirectly, for his own use 
and benefit, interested in any contract with the company, other 
than a contract which relates to the purchase of land necessary 
for the railway, or be or become a partner of or surety for any 
contractor with the company. 51 V., c. 29, s. 57.

Coo tracts with Directors. Where by a special act it was pro­
vided that the Board of Directors might one of theirA1A
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Rout'd its a paid director, ami by resolution under seal the com­
pany appointed one of their Board as manager, it was held that 
notwithstanding the general Railway Act this director might 
recover arrears of salary: llrynolds v. Whit Inf //.IV. Co., 26 (ir. 
Ô10. The mere fact that a director in the company is also a share­
holder in another company and partner in a firm having con­
tracts with the company of which lie is a director does not 
render him liable to account for profits made by him out of these 
contracts: Costa Ik ira II.W. Co. v. F unroot I (1900), 1 Ch. 7f>C;

1901). 1 (’ll. 74(1. This ease is useful for its general discus­
sion upon the subject. See also ('ifif of London, etc., Co. x.TIn 

Mo i/or, dr.. of London, (1901), 1 (’ll. 602; (1903), A.C. 434 
The above section is constitutional and where a contract pro­
hibited by it is made, such a contract is void, although the statute 
itself does not state that it shall he so and only imposes a penalty 
hi the offender : and where the president of a railway company 
nf- red into a secret partnership with the contractors for the 

•-■nsi met ion of the road no action can he maintained by him 
i-uiinst his partners to enforce such contract: Macdonald v. 

/.* ordan, (/.II. S (/.It. .Vm. 3(1 S.V.It. 619.

Dim im*
»m> 80. The directors may make by-laws or pass resolutions, from
■ _ time to time for the following purposes:

1 <f.1 for the management and disposition of the stock, pro-
m'i'i'i'• rtv I” 1 *>"• business and affairs of the company, not inconsistent with 
iimi ; tli" laws of Canada ;
rompnm . S. e notes to see. 6!), ante.

A|,|.« mi h. for the appointment of all officers, servants and artificers
and tur prescribing their respective duties and the compensation

such terms as to an annual allowance or otherwise, as in each 
cas- the directors, in the interest of the company's service and 
under the circumstances, consider .just and reasonable. T»9 V.,
e. 9, s. 1.
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Inh rpn lotion. By R.S.C., cap. 1, sec. 7(4). tli«* word “may" 
is p« emissive only and such decisions as Julius v. Ilishop of 
Oxford, 5 A.C. 214, holding that this word sometimes imposes 
a duty would not apply. By see. '2(b), ante, a by-law is to in­
clude a resolution so that the words “or pass resolutions" are 
hardly necessary.

Hipinl of liy-lau's. By H.S.C., cap. 1, sec. 7(45), the power 
to make by-laws implies a power to repeal them. This power is 
usually inherent in bodies who have power to pass by-laws and 
in tli<- absence of some contract forbidding it a person affected 
by tli-'ir repeal cannot successfully object on the ground that 
then-by vested rights are affected: Wright v. Synod of Huron. 
20 Ur. 248, 0 A.I?. 411. 11 S.C.Ii. 05. In tin* absence of express 
aiitlmrity, directors cannot, repeal a by-law lawfully passed by 
their shareholders: Sti pin nson v. Volas, 27 O.l?. 001; nor can 
>1 mi• ladders bv repealing a by-law duly enacted by directors 
prevent an employee from recovering the amount due him for 
past services performed under the terms of the by-law: Falkimr 
\. (hand J uni lion li.W. Co., 4 O.l?. 250.

lifl-lau's Dpi rating Cnjustlg. “It is a general common law 
principle that a by-law must not be unreasonable or work un­
equally towards members of any one class affected by it:" 
Bindley on Companies, 200: Tin Xorlli-Wi si FA'ctric Co. v. 
Woi'h. 20 S.(\|{. 22, at p. 40. reversing 11 Man. L.lt. 020. See 
a No the notes to sec. 242, infra.

.1 ppoinfon nl of Ofjinrs. Compare S Viet., cap. Hi, see. 124 
i Imp.). Without express statutory power directors may appoint 
officers such as a solicitor and lix their salaries: Falkiner v. 
(I rand Jam lion li.W. Co.. 4 O.lt. 250.

XiassUy for Seal. In Manitoba there have been several 
cases on the subject of appointment of officers. In Murdoch v. 
Manitoba, etc... li.W. Co.. Man. Reports (T.W.) 224, it was de- 
eid» d that tile appointment of a chief engineer lieing a matter of 
necessity the contract need not be umler seal, but where plain­
tiff was engaged as provisional engineer at $200 a month, it was 
hold that as the plaintiff was an important official his engage­
ment was not binding on the company, it not being under seal: 
Armstrong v. Fortage, de., li.W. Co., 1 Man. L.K. 244: but a 
time keeper is not a superior officer and his employment need not 
be under seal: Gordon v. Toronto, dc., Co., 2 Man. Lit. 318.



And where a company through its officer makes a contract 
in general accordance with its powers under the by-laws 
or otherwise it was binding though not under seal: Jones 
v. Henderson, 3 Man. L.R. 433. Where by resolution defendants 
appointed plaintiff’ their permanent land commissioner and 
the secretary wrote a letter informing him of the appoint­
ment and by request affixed the company’s seal thereto, it 
was a question whether this was a sufficient contract und-r 
seal to comply with the law in Manitoba and the defendants* 
by-laws: Belch v. Manitoba, etc., H. IV. Co., 4 Man. L. R. 
398; and where plaintiff was engaged by the president of defen­
dant company to act as chief engineer at a stated salary and his 
usual expenses, it was held that the services having been rendered 
the contract was binding though not under seal, but the term 
“usual expenses” would not include plaintiff’s board while at 

rs, but only his expenses while absent : Forrest v. 
Hnat North-West, etc., H.W. Co., 12 Man. L.R. 472. In Ontario 
a plaintiff sued for services performed in obtaining municipal 
aid in accordance with provisions of the Railway Act; the only 
evidence of his appointment was a letter written by one of the 
provisional directors stating that at a board meeting he had been 
directed to arrange with the plaintiff to obtain this aid. and it 
was also shown that the president had recognized and adopted 
his services and partially paid therefor; it was held that this was 
not sufficient proof of plaintiff's engagement, nor any ratifies- 
tion by the company of the agreement made by the director; but 
it was also held that a resolution of the Hoard of Directors or 
any entry or minute in their record of proceedings would have 
been sufficient authority to tin- director who made the contract 
without the formality of a by-law or the seal of the company: 
Wood v. Ontario d* Quebec R.W. Co., 24 U.C.C.P. 334. This 
case was commented on and, under somewhat similar circum­
stances, was not followed in Allen v. Ontario, etc., H.W. Co., 29 
O R. f»10. Where a company appoints its directors to salaried 
offices without a by-law fixing their salaries as required by the 
Act of Incorporation and such appointments are afterwards 
confirmed by legislation they may in the winding up recover 
upon a quantum meruit for services rendered: He Ontario Ex­
press Co., 25 O.R. 587 ; commented on in Birnie v. Toronto Milk 
Co., 5 O.L.R. 1. where it was held that a director who was ap-

2624
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pointed by provisional directors to be manager at a salary could 
not recover for his salary as there had been no by-law approved 
of by the shareholders and no contract under seal.

Dismissal of Officers. Insolence or insubordination on the 
part of a manager towards directors is a sufficient cause to jus­
tify his dismissal by the directors without notice: Dick v. Canada 
Jute Co., .‘10 L.C. Jur. 185; and drunkenness is a good ground 
for dismissal : Marshall v. Central Ontario R.W. Co., 28 O.R. 241.
Where the plaintiff had not been hired by a contract under seal, 
and was dismissed by the directors on account of drunkenness, 
it was held that the directors had power to so dismiss him, and 
that the question in all such cases would be whether the plaintiff 
had so conducted himself that it would have been injurious to 
the interests of the defendants to have kept him ; did he act in a 
manner incompatible with the full and faithful discharge of his 
duty, and did he do anything prejudicial or likely to be pre­
judicial to the interests or reputation of his master? : McEdwards 
v. Ogilvie, 4 Man. L.R. 1.

81. The directors shall, from time to time, appoint such Appoint

officers as they deem requisite, and shall take sufficient security,
by one or more bonds, or by the guarantee of any society or joint 11,1,1 * , . , securitystock company incorporated and empowered to grant guarantees, to bo
bonds, covenants or policies for the integrity and faithful ac- Klven- 
counting of persons occupying positions of trust, or for other 
like purposes, as they deem expedient, from the managers and 
officers, for the time being, for the safe-keeping and accounting 
for by them, respectively, of the moneys raised by virtue of this 
Act and the Special Act, and for the faithful execution of their 
duties, as the directors think proper. 51 V., c. 29, s. 59.

Powers of Officers—Manager. Where a manager orders work 
to be done which is necessary for the efficient operation of his 
company, the company will be bound by his acts, but the burden 
is on the person so contracting with the manager to show his 
authority to pledge the credit of the company where such power 
is not within the apparent scope of his authority: Miller v. Coch­
ran, 29 N.S.R. 904. See also White’s Canadian Company Law, 
pp. 328 to 337.
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Manayiny Din dor. See also notes to hoc. 68. ante. The law 
commits tile management of companies to a Board of Directors, 
and though much routine business may la1 managed by one or 
more under the name of Managing Director the company is not 
lamnd in matters out of the ordinary course by any other than 
the regularly constituted authority : Hamilton, ttc., A*. IV. Co. 
v. (Jon liank, 20 Ur. 190, at p. 195; and no person has power 
merely as director to act as agent of the company and bind it by 
his own acts alone, and whatever power he may have to bind th« 
company must be derived from his position as manager, which 
may be proved by written appointment or tin1 fact that h - has 
long and openly acted in that capacity and his services as such 
have been accepted : Canada (Unirai, etc., Zf. IV. Co. v. Murray. 
8 S.C.R. til4; and where a company having obtained the lienefit 
of a contract which it would have had the power to make, ratifies 
such contract when made by its manager it cannot afterwards 
repudiate it on the ground that the manager had exceeded hi* 
powers: Ibid. See also M<Dou<iall v. Covert, 18 V.C.C.l*. 119. 
The position of a managing director who is paid for services 
given to the company is not that of a servant hired by it. but lie 
is a working member of the company who gets paid for the work 
he does: He Leicester Club, til) Ch. I)., at p. fititi; and therefore 
the rules as to hiring and notice are not applicable, and his rights 
are to be ascertained solely by the charter and by-laws of tin- 
company: Be Bolt d* Iron Co., 14 O.R., at p. 216. 16 A.R. 1197. 
and outside of the provision of the by-laws and charter no re­
muneration is recoverable: Ibid.

Secretary. The secretary of a company, even though author­
ized by the vice-president, has no power to bind the company t<« 
apply certain moneys belonging to tin* company in payment of 
executions against it, but lie has power to arrange with tin* credi­
tor that the latter should proceed to attach certain debts due to 
the company and that the cost of attachment should be paid by 
the company as between solicitor and client : Hamilton, etc., //. IV. 
Co. v. (Jon Bank, supra.

Power» 82. In case of the absence or illness of the president, tin* vice-
pirn,lent president shall have all the rights and powers of tin* preaid *nt. 

and may sign all debenture* and other instruments, and per* m:
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till acts which, by the regulations and by-laws of the company, 
or by the Special Act, are required to be signed, performed tine 
done by the president. f>l V., e. 29. s. (10.

Vice-president. For a discussion of the powers of vice-presi­
dent: see Hamilton, etc., It.W. Co. v. (lore Hank. 20 (ir. 190.

83. The directors may, at any meeting of directors, requin 
the secretary of the company to enter such absence or illness , 
among the proceedings of such meeting; and a certificate tie r - 
of, signed by the secretary of the company, shall be delivered to 
any person requiring the same, on payment to the treasurer of 
one dollar, and such certificate shall hi* taken and considered as 
prima facie evidence of such absence or illness, at and during tie- 
period, in the said certificate mentioned, in all proceedings in 
courts of justice or otherwise. 51 V., e. 29. s. til, Am.

The words “of the company” in the second and fourth lines 
of this section are new, otherwise the section is the same as in 
the previous consolidation.

84. The directors shall cause to be kept and, annually, on tie 
thirtieth day of June, to he made up and balanced, a tru«-. exact 
and particular account of the moneys collected and received by 
the company or by the directors or managers thereof, or other­
wise for the use of the company, and of the charges and expenses 
attending the erecting, making, supporting, maintaining and 
carrying on of the undertaking, and of all other receipts and 
expenditures of the company or the directors. 51 V., c. 29, s. 62.

The nature of the returns and accounts required by th 
Government is specified in sees. 302 to 309, infra, and forms 
therefor appear in schedule 1 to this Act.

Calls.
85. The directors may, from time to time, make such calls of 

money upon the respective shareholders, in respect of the amount 
of capital respectively subscribed or owing by them, as they deem 
necessary ; and at least thirty days' notice shall be given of each

may I »»

ammnt*.

I : II*

-
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« call, and no call shall exceed the amount prescribed in the Special 
Act, or be made at a less interval than two months from the pre­
vious call, nor shall a greater amount be called in, in any one 
year, than the amount prescribed in the Special Act; but nothing 
herein contained shall prevent the directors from making more 
than one call by one resolution of the board: Provided, that the 
intervals between such calls, the notices of each call, and the 
other provisions of this Act and of the Special Act, in respect of 
calls, are duly observed and given. 51 V., c. 29, s. 63.

Compare 8 Viet., cap. 16, sec. 22 (Imp.).
Payment by Instalment. If a statute does not prevent it a 

company may call up the whole unpaid balance due on stock at 
once: Lake Superior Nav. Co. v. Morrison, 22 U.C.C.P. 217; but 
calls payable by instalments are valid: North Western K.W. Co. 
v. Me Michael, 6 Ex. 273; Birkenhead, ete., K.W. Co. v. Webster, 
20 L.J. Ex. 234 ; Ambergate, etc., K.W. Co. v. Norcliffe, 6 Ex. 
629; nor is it necessary apart from statutes, that calls should be 
made by the company. The above section, differing in this re­
spect from the English Act, expressly gives directors the right 
to make calls, but in England where the power is vested in “the 
company,M the same right exists: Ambergate, etc., K.W. Co. v. 
Mitchell, 6 R.C. 235. Where intervals are prescribed for pay­
ment of instalments they must be strictly adhered to: Stratford, 
etc., Co. v. Stratton, 2 B. & Ad. 518; and where directors at one 
meeting made several calls payable at intervals of two months, 
all but the first call were invalid: Moore v. McLaren, 11 U.C.C.P. 
534, and where calls exceeded the amount prescribed by statute, 
they could not be recovered from the shareholder: Port Dover, 
etc., K.W. Co. v. Grey, 36 U.C.R. 425. Calls made on the first of 
September. November and January, do not comply with the 
statute, and are bad : Buffalo, etc., K.W. Co. v. Parke, 12 U.C.R. 
607 ; the interval required by the act must exclude the first days 
of the two months: Ke Railways, etc., Co., 29 Ch. I). 204; Cloyes 
v. Darling, 16 R.L. 649; St. John Bridge Co. v. Woodward, 1 
Kerr (N.B.) 29; Provincial Insurance Co. v. Worts, 9 A.R. 56; 
Bank of Nova Scotia v. Forbes, 4 Russ. & (ï. (N.S.) 295.

Incidents of Calls. The illegality of one call does not affect 
the legality of the others ns each call gives a separate right of 
action : European, etc., K.W. Co. v. McLeod, 3 Pugs., 16 N.B.R.
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3. 39. 1 : St. John Bridge Co. v. Woodward, supra; Buff alo, etc., 
R.W. Co. v. Parke, supra. Unless a shareholder can show fraud 
or ultra rires, he cannot question the propriety of the directors 
in making calls : Christopher v. Noxon, 4 O.R. 672; Ross v. Fiset, 
h (j.L.R., at p. 259; but if calls are so made as to impose an un­
equal burden on the shareholders a Court of Equity would prob­
ably interfere : Christopher v. Noxon, supra; Walsh v. North- 
IV. st Fit ( trie Co., 29 S.V.R. 33 ; European, etc.. It. W. Co. v. Mac- 
hod, 16 N.B.R. 3. Directors may make calls to prevent transfers 
of shares until the calls are paid : Gilbert rs Cast, L.R. 5 Ch. 559 ; 
or in order to increase the amount of its saleable assets, where a 

of the undertaking is contemplated : New Zealand v. Pea- 
eork 11894), 1 Q.B. 622; they may not, however, delegate their 
pow* r to subordinate officers, or one or two of their co-directors : 
l!t L<tds Banking Co. L.R. 1 Ch. 561; European, etc., R.W. Co. 
v. Bunn, 16 N.B.R. 321. A shareholder may be estopped from 
objecting to calls improperly made where by voting for them or 
otherwise he has acquiesced in the irregularity : Christopher v. 
Noxon. 4 O.R. 672 : Ontario v. Ireland, 5 V.C.C.V. 139 ; Windsor 
v. Bait, 27 L.C. dur. 7. (lenerally calls cannot be made until the 
company is organized and directors elected: Halifax v. Moir, 
2h N.S.R. 45. It may be a question whether under section 53, 
nnh, provisional directors of a railway company have any such

( Vsst r of Right to Make Calls. The mere fact that a com­
pany has ceased to carry on business whereby the shares of de­
faulters become forfeited does not prevent directors from mak- 
ii calls to pay debts : Harris v. Dry Dock Co., 7 (Jr. 450; and 
directors may be compelled at the instance of shareholders to 
make such calls. Under the Dominion Winding-up Act. R.S.C.. 
cap. 129. see. 49. the court may make calls ; but this Act does not 
apply to railways. Sec. 2 (e) and sec. 3 (2) and no similar pro­
vision appears in this Act. Under sec. 108, infra, a shareholder 
is liable to execution creditors for the amount unpaid on his 
stock. A company disorganized and insolvent and without pro- 
pcrlv elected directors cannot sue a shareholder for a balance due 
on his shares: Cie. Cap. Gibraltar v. Lai onde, M.L.R. 5. S.C. 127 ; 
Massau ippi,ete., R.W. Co. v. Walker, 3 R.L. 450; nor can calls be 
made to complete part of a railway after the time for doing so 
has expired : Bumble v. Peterborough, etc., R.W. Co., 12 Dr. 74; 
a*5cnees or receivers appointed under the Insolvent Act of 1875
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can and must make calls if they wish to collect the balance due: 
Knight v. Whitt field, Cout lee’s Dig. Sup. Ct. 263; Ross v. Fistt, 
8 Q.L.R., pp. 258; Ross v. Guilbault, 4 L.N. 415.

86. All notices of calls upon the shareholders of the company 
shall be published as provided by section sixty-one of this Act. 
and a copy of the Gazette therein mentioned shall, on produc­
tion thereof, be sufficient evidence of such notice having been 
given. 51 V., e. 29, s. 64.

Proof of Notice. It is to be noted that while see. til, ante, re­
quires publication of the notice both in the Canada Gazefi, 
and in a paper published where the head office is situate, it is 
only necessary to prove that it was published in the Gazette, un­
less the two sections can be construed to mean that production 
of the Gazette is only evidence of publication in that paper and 
that publication in the local paper must he proved in the usual 
way. The section is obscure, it originally appeared as 14 &. 15 
Viet., cap. 29, sec. lti, sub-sec. 24. but then* no notice in a local 
paper was required and production of the Gazette was made 
conclusive evidence of notice. Vnder this section, production of a 
Gazette of May 28th, containing a notice dated March 15th. was 
not accepted as evidence of notice given prior to the dab- of th ■ 
Gazette : Buffalo, ttc.r R.W. Co. v. Park'. 12 V.C.R. 607.

Forms and Rtguisifes of Notice. The notice must speedy tin 
and place of payment: Great North, etc., R.W. Co. v. Biddulfth. 
7 M. & W. 243; where notice must be published in every dis­
trict in which stock may be held; failure to publish in one dis­
trict is no defence to a shareholder living in another: Provincial 
v. Cameron, 31 U.C.C.l*. 523, 9 A.K. 56.

87. Every shareholder shall be liable to pay the amount of 
the calls so made in respect of the shares held by him. to tie* per­
sons and at the times and places, from time to time, appoint «1 
by the company or the directors. 51 V., c. 29, s. 65.

Compare 8 Viet., cap. lti. sec. 22 (Imp.), last part.
Who are Liablt as Shareholders. An equitable mortgagee of 

shares not standing in his own name is not liable as a shun - 
holder: Ncirrg, tie.. R.W. Co. v. Moss, 14 Beav. fi4; Hamilton v. 
Holmes, 33 N.S.K. 100, at p. 102; nor, semble, is a person who 
takes a transfer of shares absolute in form but really as col-
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lateral: Page v. Austin, 30 I’.C.C.IV 108, 7 A H. 1, 10 S.C.R.
132; but a person to whom shares have been allotted to enable 
him to qualify as a director will he liable as a shareholder, even 
t hough lie never formally accepts them : Molhu ux v. London 
(1902), 2 K.B. 589; and a director holding qualification shares 
may he estopped from setting up a transfer of them where it 
would work to the prejudice of the company : Kiel y v. Smyth, 27 
iir. 220. If a person takes shares in a fictitious name he will be 
liable for calls due upon them : lie Pugh, L.R., 13 Eq. 560; and 
so also where they are taken in the name of a p< i not sui 
juris: Coventry's Case (1891), 1 Ch. 202. See lie Central Hank,
25 Can. L.J. 238, 16 O.R. 293, 18 A.R. 209. See also notes to sec.
108, infra. Where a person other than the beneficial owner bas 
been obliged to pay calls the latter must indemnify him : Uanloon 
v. Hclitios (1901 )! A C. 118.

88. If. on or before the day appointed for payment of any Overdue 

call, an\ shareholder does not pav the amount of such call, he Va|ls ,M‘ar 
shall be liable to pay interest for the same, at the rate of five per 
centum per annum, from the day appointed for the payment 
thereof to the time of the actual payment. 51 V., c. 29, s. 66,
Am.

Compare 8 Viet., cap. 16. see. 23 ( Imp.).
Vnder the Railway Act of 1888 interest was payable at six 

per cent. By 63-64 Viet., cap. 29 ( D.). the legal rate of interest 
has been reduced to five per cent., and no doubt the change in 
this section has been made in order to conform to the present 
statutory rate. Where a judgment creditor sued a shareholder 
for the amount unpaid on his stock it has been decided that he 
may also recover interest upon the amount unpaid. Xasmifh v.
Dickey, 44 V.C.R. 414.

89. If, at the time appointed for the payment of any call, Failure 
any shareholder fails to pay the amount of the call, lie may be J.'l>|,,‘av 
sued for the same in any court of competent jurisdiction, and
the same shall be recoverable, with lawful interest from the day Action 
on which the call became payable. 51 V., c. 29, s. 67. thereon.

Compare 8 Viet. cap. 16 see. 24 (Imp.).
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An agreement to set off the value of the goods supplied to a 
company against the amount due for calls in apparently ultra 
vins: RcllatVs Case, L.R. 2 Ch. 527. The right to sue for calls 
and the right to forfeit the shares are generally cumulative and 
the company may pursue both remedies: (treat Northern R.W. 
Co. v. Kennedy, 4 Ex. 417 ; but this is probably not so under tin* 
present Act; six* sec. 104, infra.

Infancy is a defence to an action for calls under this section 
if tin- defendant can show that he repudiated his liability upon 
attaining his majority: Ne wry, etc., R.W. Co. v. Coombe, 2 Ex. 
565: Dublin, de., R.W. Co. v. Mach, 8 Ex. 181 ; but not (in Eng­
land) where there is no repudiation within a reasonable time 
after coming of age: Cork, etc., R.W. Co. v. Cazenove, 10 Q.B. 
035; See Re ('entrai Hank il- Hogg, lit O.K. 7. As this is a statu­
tory liability the period of limitation is in England twenty years: 
Cork, <tc., R.W. Co. v. Goode, 13 C.B. 826, followed Ross v. 
Grand Trank R.W . Co., 10 O.R. 447. at p. 454.

,,, j.,| 90. In any action or suit to recover any money due upon any
ill» LMtioii,.a|| jt sjia|i |10t be necessary to set forth the special matter, but 
, i ,n< it shall be sufficient to declare that the defendant is the holder 

of one share or more, stating the number of shares, and is in­
debted in the sum of money to which the calls in arrear amount, 
in respect of one call or more, upon one share or more, stating 
the number and amount of each of such calls, whereby an action 
has accrued to the company. 51 V.. e. 29, s. (18.

Compare 8 Viet., cap. lti, sec. 26( Imp.).
Th«- words “is the holder” refer to the time at which tin- 

call was made: Ht I fast, etc., R.W. Co. v. Strange, 1 Ex. 739; 
and an action will not lie unless the defendant is shown to be the 
hold r of some specific shares: Wolverhampton v. Ilawkesworlh, 
6 V.B.X.S. 336, 7 C.B.N.S. 795, 11 C.B.N.S. 456. Executors of 
a shareholder upon whom calls were made cannot be sued in the 
form proscribed by this section: Birkenhead, etc., R.W. Co. v. 
Cotesworth. 6 R.C. 211. For a further discussion of the term 
“is the holder, see Hamilton v. Grant, 33 N.8.R. 77, affirmed 
30 S.C.R. 566. where, however, this term is not discussed.



DIVIDENDS AND 1NTEKI>T. 117

Dividends and Interest.

91. The direct oik may, with the sanction of the shareholders n 
ot tlie company, at a general meeting, declare a dividend to be 
paid out of the net profits of the undertaking. 51 V.. c. 29, s. 
69, Am.

Compare 8 Viet., cap. 10, see. 120 (Imp.).
The former Railway Act provided that “at the annual meet­

ing” a dividend may he declared. This may now be done at an\ 
general meeting, but under section 02, ante, notice of an inten­
tion to propose a at a special meeting would have to be
given.

What are Profits. The question of what is profit available 
for dividend depends upon the result of the whole account< 
fairly taken for the year, capital as well as profit and loss : Byrne.
•J., Foster v. New Trinidad (1901), 1 Ch. 208, at p. 212; and 
whether there are profits available for distribution as dividends 
depends upon the circumstances of each ease, the nature of the 
company and the evidence of compel- nt witnesses: Bond v. Bar­
row (1902), 1 Ch. 353 ; and see page 36(1 for a discussion of the 
meaning of the word profits. In the United States “net earn­
ings” arc properly the gross receipts, less the expenses of operat­
ing the road and interest on debts and many other are
properly payable out of “net earnings.” What remains after 
payment of these sums is the profit of shareholders to go towards 

: St. John v. Erie BAY. Co.. 10 Blateli. (N.Y.1 271: 22 
Wall. (U.S. Supreme Court) 136. This definition may. and pro­
bably does, apply in Canada as the method of making up the re­
turns of railway earnings show : See Statistical Year Book, 1902. 
page 354. yet the term must be distinguished from “net profits'* 
appearing in the above section which properly mean the incom­
ings of a “oneern after deducting the expenses of earning them : 
Mersey Dorks v. Lucas, 8 A.C. 891 at p. 903; Glasier v. Bolls. 42 
Ch. I). 436 it p. 453; see, however, Corry v. Londonderry, e U\. 
B.W. Co., 29 Beav. 263. The question is also discussed in Verner 
v. General (1894), 2 Ch. 239; Wilmer v. McNamara (1895), 2 
Ch. 245, ami National Bank (1899), 2 Ch. 629. (1901) A C 
477.

flow Payable. The dividend becomes a debt as soon as 
declared and may be sued for by the holder of shares: Eastern 
B.IV. Co. v. Symons, 5 t-’x. 237 : and the claim becomes barred in

3205
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Rate.

Reserve

six years: AV Severn A\IV. Co. (1896), 1 Cli. 559. The holder 
of the shares at the time of declaration is entitled to the dividend 
as against his transferor: Black v. Ilotncrsham, 4 Ex. 1). 24, even 
though the transferor contract of sale may not have l>een fully 
carried out : Ibid. Unless otherwise authorized, dividends must 
be paid in cash and cannot la* paid by an issue of preference 
stock : Iloolt v. (Ircat Western B.W. Co., L.R. 3 Cli. 262: nor by 
an issue of debentures: Wood v. Odessa, 42 Oh. I). 636.

2. Such dividend shall be at and after the rate of so much per 
share upon the several shares held by the shareholders in the 
stock of the company. 51 V., c. 29, s. 70, Am.

The words “as such meeting thinks fit to appoint or deter­
mine" at the end of the former section 70 have been

Division of Profits. Where the articles of association pro­
vided that dividends should he paid to shareholders in propor­
tion to their shares, it was held in England that upon a true con­
struction of these articles read with the Acts of 1862 and 1867 
all shares were entitled to participate equally irrespective of the 
amounts them : Oak Bank Oil Co. v.Crum, 9 Ct. of
Sess.. 4th Series, 198, 8 A.C. 65, and this rule was followed in 
Birch v. Cropper, 39 Ch. I). 1, 14 A.C. 525, and in Morrow v. 
Peterborough, 4 O.L.R. 324, where there was a division of a sur­
plus amongst shareholders in the winding up of the company. 
For a criticism of this rule see Palmer’s Company Law, 4th Ed., 
p. 176.

92. The directors may, before recommending any “ nd, 
set aside out of the profits of the company such sums as they 
think proper as a reserve fund, to meet contingencies, or for
equalizing............... or for repairing, maintaining, renewing or
extending the railway or any portion thereof, and shall submit 
their action in regard to such reserve fund to the shareholders 
at a general meeting for their approval; and the directors may 
invest the sum so set apart ns a reserve fund in such securities 
as they select, not, however, inconsistent with this or the Special 
Act.

This clause i.s new and no similar provision appears in the 
Canadian Company Act. 2 Edw. VII.. cap. 15. In England, by

44
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h Viet., cap. Hi, see. 122, the directors are authorized to set apart 
a fund for contingencies before apportioning profits.

It is the right, and probably the duty, of directors where a 
clause exists similar to the above to consider whether a reserve 
fund should not be created and added to before making the pro­
fits of the company available for dividends: Fisher v. Black <V 
White Co. (1901), 1 Ch. 174: and apart from express statutory 
authority a company is not bound to divide all its profits among 
its shareholders, but may in the discretion of a majority of its 
shareholders, legally set apart any portion thereof as a reserve 
fund, and a court has no.............. to regulate it. The com­
pany may even without express power, invest in such securities 
as it sees fit and the directors who make the investment arc not 
restricted to those which a trustee is authorized to make: Bur- 
land v. Earle (1902), A.C. 83. reversing in part Earle v. Bur- 
land. 27 A.R. 540.

93. No dividend shall be declared whereby the capital of the Dividen.l 
company is in any degree reduced or impaired, or be paid out of impair 
such capital, nor shall any dividend be paid, in respect of any caP'tal.
► hare after a day appointed for payment of any call for money 
in respect thereof, until such call has been paid; but the directors 
may, in their discretion, until the railway is completed and 
opened to the " \ pay interest at any rate not exceeding five Interest 

per centum per annum, on all sums actually paid in cash in JJJJJ
respect of the shares, from the respective da vs on which the same eH,,si. , pending
have been paid; and such interest shall accrue and he paid at openin'/
Mich times and places as the directors appoint for that purpose. of rn1"1, 
51 V.. c. 29, a. 71, Am.

Compare 8 Viet., cap. 16. sec. 121 (Imp.).
This section has been amended by the substitution of “five” 

for “six” |H*r cent, in conformity with the change in the statu­
tory rate made by 63-64 Viet., cap. 29 (I).), and by substituting 
the words “actually paid in cash for the words “called up” in 
the following line.

Fictitious Dividnuls. Directors are liable to the company, its 
shareholders and creditors for all damages resulting from the 
payment of any dividend which diminishes the capital of the

^55633
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company ; and person* who have Imuglil stock at enhanced prices 
owing to the declaration of fictitious dividends, may also r<*cover 
damages from the directors; but a shareholder who might have 
obtained information showing the true state of affairs will be 
estopped : Montreal, etc. v. Geddes, 10 R.L. 685, at p. 687 ; Flint- 
croft's Case, 21 Ch. D. 519; Angus v. Cope, Q.R. 6, Q.B. 115; 
and directors may also be criminally liable for conspiracy where 
they deliberately declared fictitious dividends in order to en­
hance the value of shares: Hums v. Fennell, 2 ll.L.C. 525; Heg. 
v. Esdaile, 1 P. & F. 213.

What is Payment Out of Capital. The propositions (1 ) that 
dividends must not be paid out of capital; (2) that dividends 
may only be paid out of profits are not identical, but diverse: 
Bond v. Harrow (1902), 1 Ch. 353, at p. 365; but a company may 
declare dividends out of profits even though its fixed capital may 
have become impaired: Ibid, and Lee v. Neuchâtel, 41 Ch. 1). 1 : 
He National Hank (1899), 2 Ch. 629, (1901), A.C. 477; Verner 
v. General (1894), 2 Ch. 239; Wilmer v. McNamara (1895), 2 
Ch. 245, and a company is not bound to replace the amount paid 
out of capital for interest on debentures before paying dividends : 
Hosanquet v. St. John, 77 L.T. 206: but a company must replace 
“floating” or “circulating” capital as distinguished from fixed 
“capital” before paying dividends: Lee v. Neuchâtel: Bowl v. 
Harrow, supra.

Payment Out of Accretions to Capital. Generally in deter­
mining what are profits, accretions to or diminution of capital 
must be disregarded: Mills v. Northern H.IV. Co., 5 Ch. 621, 631. 
and a company may set off an increase in the value of some of 
its assets against its bad debts in determining whether its capi­
tal has been impaired: Holton v. Natal (1892), 2 Ch. 124. and 
any unexpected accretion to capital may be turned into money 
and divided amongst shareholders: Lubbock v. British (1892'. 2 
Ch. 198; though where a large amount was realized from a sup­
posedly bad debt directors were justified in retaining a large 
part of it as a reserve, having regard to the general business and 
assets of the company: Foster v. New Trinidad (1901). 1 Ch. 
208; and the mere increased value put upon a plant by experts 
will not justify the declaration of a dividend e<pial to the amount 
of the enhancement in value: Banque v. Gcddcs, M.L.R. 6, S.C. 
243: though a dividend based upon a reconstruction fund which
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was not required as the plant had otherwise been kept in good 
order might be valid : Ibid.

Dividends Out of Capital Vitra Vires. Payment of divi­
dends out of capital is ultra rires, for it amounts to a reduction 
of the capital stock without any statutory authority therefor : 
Trevor v. Whitworth, 12 A.C. 409. and a vote of a general meet­
ing of shareholders cannot justify it : FlintcrofCs Case, 21 Ch.D. 
519. For a general discussion of the rules governing this sub­
ject see Palmer’s Company Law. 4th Ed., pp. 177-180.

Interest on Amount Called In. Without a by-law a company 
would not be liable to pay interest before it earned profits. The 
provision was interpreted as being an inducement to persons to 
help the undertaking and a person who was not an original sub­
scriber, but to w hom shares had been transferred by contractors 
who received them in payment for work done might perhaps not 
be within its scope : McDonrll v. Ontario, etc., II.W. Co., 11
U. C.R. 267.

94. No interest shall accrue to any shareholder in respect of 
any share upon which any call is in arreat or in respect to any 
other share held by such shareholder while such call remains 
unpaid. 51 V., c. 29, s. 72.

2. The directors may deduct, from any dividend payable to 
any shareholder, all or any such sum or sums of money as are 
due from him to the company on account of any call or otherwise.

Compare 8 Viet., cap. 16, see. 123 ( Imp.).

Shares.

95. Shares in the company may. by the holders thereof, be 
sold and transferred by instrument in writing, made in dupli­
cate—one part of which shall be delivered to the directors, to he 
tiled and kept for the use of the company, and an entry whereof 
shall be made in a book to be kept for that purpose, and no inter­
est or dividend on the shares transferred shall be paid to the pur­
chaser until such duplicate is so delivered, filed and entered. 51
V. , c. 29, s. 73.

Compare 8 Viet., cap. 16, sec. 14 ( Imp.).

may ho 
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Transfer at Common Law. In Kiel y v. Smyth, 27 Ur. 220, it 
was said that there was nothing to prevent the property in shares 
passing by word of mouth or in any other way that personal 
estate may be assigned, but this view was attacked in argument 
in Hamilton v. Grant, 33 N.S.R. 77. though not dealt with in the 
judgments either in the Nova Scotian Court or the Supreme 
Court in 30 S.C.R. 566, and in England a parol agreement to 
transfer shares has been specifically enforced; Duncuft v. 
Albncht, 12 Sim. 189. 199; Cheale v. Kenward, 3 I)eO. & .1. 27; 
IIambit v. Mitchell, 11 A. & K. 205. and the transferee will be 
hound to indemnify the transferor and have himself properly 
registered : Wynne v. Price, 3 IMl. & 8m. 310; Shaw v. Fisher, 
2 IMl. & Sm. 11, 5 I)e(l. M. & U. 59(5; Saylcs v. Wane, 14 Q.B. 
205; Payne v. Hutchinson, 3 (’ll. 388 ; Hawkins v. Mai thy, 4 Cli. 
2<I0.

Fraudulent Transfer. When a company issues a certificate 
to an innocent transferee that he is the owner of certain shares 
they cannot afterwards refuse to register transfers to persons 
to whom the holder of the certificate has in good faith sold them : 
lialkis v. Tomkinson (1893), A.C. 396. followed Dixon v. Kenna- 
way (1900), 1 Cli. 833. and when a broker bond fide supposing 
that he was acting under instructions from a stockholder 
to sell consols induced the Bank of England to transfer 
them to his nominee, and it turned out that the stock­
holder had never authorized a sale and his transfer was forged, 
it was held that the broker must indemnify the bank upon an 
implied warranty of authority ; Oliver v. Bank of England 
(1901). 1 Ch. 652, (1902). 1 Ch. 610; Starkey v. Bank of Eng­

land (1903), A.C. 114, but where an innocent holder under a 
fraudulent transfer asks for registration and a certificate which 
hr afterwards sells, it is the company’s duty to examine the 
register, and see that the transfer is proper and, they cannot 
recover from the person obtaining the certificate unless he has 
made some representation as to the validity of the transfer: 
Sht field v. Barclay (1903). 1 K.B. 1, 2 K.B. 580, no title to 
shares can be founded on a forgery: Davis v. Bank of England, 
2 Bing. 393, and if a company registers the transferee under a 
forged transfer, the real owner may have the shares transferred 
to him : Midland B.W. Co. v. Taylor, 8 II.L.C. 751 ; Cottam v. 
Eastern Counties RAY. Co., 1 J. & II. 243; Johnston v. Renton, 
9 E<|. 181. and apparently on learning of the forgery a company
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may strike the name of the transferee off the register and re­
place the name of the true owner : Hare v. London, etc., H.W. 
Vo., 2 J. & II. 480; hut the true owner may lose his right to re­
lief if he has been negligent and that negligence has been the 
means of inducing the person acting on the fraudulent transfer 
to do so: Swan v. Sortit British, 2 II. & C. 175; Coventry v. 
(Ire-at Eastern U.IV. Co., 11 Ij.lt.D. 776; but the negligence must 
he the proximate cause of the loss and merely executing a trans­
fer in blank ( Taylor v. (treat Indian H. IV. Co., 4 l)e(i. & J. 5511) 
or omitting to reply to a letter that a transfer would he regis­
tered unless notice to the contrary were given (Harton v. London, 
tie., H.W. Co., 24 Q.ll.I). 77) will not constitute an estoppel.

Certificate af Ownership. Upon the registration of a trans­
fer the company usually issues a certificate and thereafter they 
are estopped from denying the scrip holder’s title : Halkis v. Tom- 
ktnson, and other eases under “fraudulent transfer,” supra, 
and in the case of a bona fide holder without notice, it is also 
. stopped from denying that the amount certified to be paid has 
been paid: He Bahia and San Francisco, etc., H.W. Co. L.R. 
3 (j.B. 584, and this estoppel operates even against credi­
tors of a company : McCrakcn v. McIntyre, 1 S.C.R. 479 ; 
Ford v. Bloomcnthal (1897), A.(\ 156. A certificate is an 
evidence or muniment of title and is not in itself pro­
perty which may exist without it: He Ottos (1893), 1 Ch. 
618, at p. 628; Colonial Hank v. Williams, 15 A.C. at p. 277. 
The certificate shows the legal and not the equitable title, and 
persons purchasing without obtaining a legal title by transfer 
and registration may lie ousted by a prior equitable title : Shrop­
shire, etc., H.W. Co. v. Tltc Queen, L.R. 7, ILL. 496.

Ht fusai to Hcgister, Action for Damages. A transferee who 
has been refused registration may sue for damages and recover 
tb-' value of the shares at the time of refusal : He Ottos, supra. 
but directors are first entitled to a reasonable time to examine 
Iht validity of the transfer: Société v. Walker, 11 A.C. 20, 41. 
and see further on this White’s Canadian Company Law, pp. 
192 and 193, and where after refusal shares were subsequently 
registered, the measure of damages is the depreciation between 
The date of refusal and subsequent registration : Grand Trunk 
H.W. Co. v. Webster, 6 L.C.J. 178.

Mandamus will also lie to compel a company to make the 
transfer upon its books: Hcg. v. Lambourn, etc., H.W. Co., 22



124 CANADIAN RAILWAY ACT.

Form of 
tviiiwfere.

Q. B.D. 463; Re (ioodwin v. Ottawa, etc., Co. 13 V.C.C.1V 2.14, 22 
U.C.R. 186 ; lie Ou it lot v. Sandwich, 26 U.C.R. 246 ; Cunning­
ham v. Bcaudet, 11 (j.L.R. 168 ; Macdonald v. Montreal, etc..
R. W. Co., 6 L.C.R. 232; Brada v. Stewart. 15 S.C.R. 82; Upton 
v. Hutchinson, 2 Ij.V.R. 300. (j.R. 8, (j.B. 505; see also 1 Can. 
Ry. Cases 204. 205. The writ must bo addressed to the company 
and not to its directors or officers personally: Cunningham v. 
Bcaudet, Upton v. Hutchinson, supra: Queen v. Clements, 24 
X.B.R. 64.

Equitable Remedies by injunction are also applicable in a 
proper case : Smith v. Jtanft o/ .Voro Scotia. 8 S.C.R. 558 ; Me- 
Murrich v. Rom/ //rad. 9 V C R. 333.

96. Transfers, except in the ease of fully paid-up shares, shall 
be in the form following, or to the like effect, varying the names 
and descriptions of the contracting parties as the ease requires, 
that is to say:—

“I (A.B.), in consideration of the sum of paid to
me by (C.D.), hereby sell and transfer to him share
(or shares) of the stock of the , to hold to him, the
said (C.D.), his executors, administrators and assigns (or suc­
cessors and assigns, as the case mag be), subject to the same rules 
and orders and on the same conditions that 1 held the same im­
mediately before the execution hereof. And I. the said (C.D.), 
do hereby agree to accept of the said ( A.B.) share (or
shares) subject to the same rules, orders and conditions.

*‘ Witness our hands this day of in the year 19 ."
Compare 8 Viet., cap. 16, sec. 14 (Imp.).
The changes between this and sub-section 2 and the similar 

sub-sections in the former Act are merely formal.
Form of Transfer. As to whether a transfer may yet he 

made by word of mouth : Sec notes to see. 95, ante. The word 
“shall” being used, apparently the present form is obligatory in 
the case of shares not fully paid up: ‘R.S.C., cap. 1. sec. 
7 (4) ; where, however, a person had acted as president of a 
company and could only have done so on the assumption that 
he had obtained the necessary qualification shares from another, 
proof of a formal transfer of shaivs to him was not necessary :
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Jlamillon v. (i'rant, 33 N.S.R. 77, 30 S.C.R. 566; see also Hamil­
ton v. Holmes, 33 N.S.R. 100, and notes to see. 108, infra. The 
verbal testimony of tin* secretary that shares originally in defen­
dant's name have been transferred to another before action is not 
sufficient to prove the transfer: Cockburn v. Beaudry, 2 L.C.
•lur. 283. When a transferee is misdescribed, and such misde­
scription misleads the directors, it may be set aside where direc­
tors have the power to refuse to accept a transfer of unpaid 
shares: Payne's Case, 0 Eq. 223; Allin's Case, 16 Eq. 440.

Transfers of Inyaid Slock. By section 80 (a) directors may 
make by-laws “for the management and disposition of the stock” 
of the company, and therefore no doubt they may pass by-laws 
providing that all transfers of stock not fully paid shall be sub­
ject to their approval; but see notes to section 07, infra, and 
Abbott on Railways, pp. 42 to 40.

2. In the case of fully paid shares the transfer may be in Ai to 
such form as is prescribed by by-law of the company. 51 V., e. shares** 
20. n. 74. Am.

An English company may by its articles of association pro­
vide that in ease of the bankruptcy of a shareholder his shares 
shall be sold to certain named persons at a specified price, pro­
vided such a provision applies equally to all shareholders, and 
as shares are personal property and the rule against perpetuities 
does not apply to it ; such a provision will be valid no matter 
win n the bankruptcy occurs: Borland v. Steel (1901), 1 Ch. 270, 
but yuaur, whether this ease \tould apply to stock issued under 
tl is statute ; see notes to section 07, infra, Restrictions on trans-

97. The stock of the company shall be personal property ; but stock 
shares shall be transferable until all previous calls thereon v

ive been fully paid up, or until the said shares have been de­
clared forfeited for the non-payment of calls thereon: and no Reatrir 
transfer of less than a whole share shall be valid. 51 V., c. 20, 
v 75.

Compare 8 Viet., cap. 16, see. 16 ( Imp.).
Definition of Shares. “A share cannot properly be likened to 

a sum of money settled upon and subject to executory limitations
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to arise in the future; it is rather to he regarded as the interest 
of a shareholder in a company measured for the purpose of lia­
bility and dividend by a sum of money, but consisting of a series 
of mutual covenants entered into by all the shareholders inter 
sr in accordance with” the various acts respecting companies 
which may affect them ‘‘and made up of various rights and lia­
bilities contained in the contract including the right to a certain 
sum of money:” Borland v. Sin I (1901), 1 ( 'll. 270. and apart 
from statute, shares are personal and not real property : ibid.

Hi strictions on Trunsfir. In th • ab,M*:; <u u.iy i.-smcumi 
by statute or by-law of the company it appears that directors 
have no implied power to refuse any transfer: Weston'* Cast. 4 
(’ll. 20; (albert's Cast, 5 Vh. f>.">0; Chappill's Case, 0 Vh. 002; 
la SI ronton, dc., Co., 10 Kq. 550; MoffatI v. Fan/oltar, 7 Ch. I). 
501, and unless the transfer has been made on the eve of insol­
vency the same rule applies in the Vnited States: Johnson v. 
Laflin, 103 l\S. H00, but in that country transfers, unless inti 
cently made, will not be valid if their effect is to defeat credi­
tors in a winding up. Took on Corporations, 5th Ed., p. 550, but 
the rule in England is the contrary : Ibid, p. 551 la Bahia, cl'.. 
ia\\ . Co., Lit. 3. Q.B. 584. but in both England and the Cnited 
States a transfer to a fictitious person is void: Ibid. 552: Arthur 
v. Midland la U . Co., 3 K. & .1, 204. In New Brunswick it was 
said that ‘‘if it was intended that there should be any restriction 
on the right to transfer or of ceasing to become a aha rehold v 
the Legislature could have imposed it. and they must have known 
that this could be done and they did not provide for such a ease 
and it would simply be an act of legislation for the court to 
attempt to do it:” la Crovincial, etc., Soiiilfi, 30 N.ll.ll. 028, 
and so a director who made a transfer to a man of straw in order 
to escape his liability for calls and with the knowledge that the 
company was insolvent was not liable to contribute, no fraud 
being shewn : Ibid and the same rule has been adopted in 
Ontario under the former railway act: Moon v. McLaren, 11 
r.r.C.IV 534. A shareholder may not, however, surrender bis 
shares to a company in order to escape liability because this is in 
effect a reduction of capital by the company and that the latter 
has no power to do unless under circumstances which would 
justify a forfeiture: Bcllerby v. Howland (1901), 2 ('ll. 205. 
(1902), 2 Ch. 14. and therefore the surrenderor may sue to hav • 
his name restored to the register even after the lapse of consul-r-
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able time: Ibid. The company’s secretary cannot object to a 
transfer by a municipality on the ground that the latter has not 
complied with the formalities required by tin- statutes governing 
the latter's corporate acts : Vcspra v. licatty, 17 l\(\H. 540.

98. If any share in the capital stock of the company is trans- Trans 
mitted by the death, bankruptcy or last will, donation or testa- "J'**"'" 
nient, or by the intestacy of any shareholder, or by any lawful "tln*r 
means other than the transfer hereinbefore mentioned, the per-' 
son to whom such share is transmitted shall deposit in the office 
of the company a statement in writing, signed by him, which 
shall declare the manner of such transmission, together with a 
duly certified copy of probate of such will, donation or testament, 
or sufficient extracts therefrom, and such other documents and 
proofs as are necessary ; and without such proof the person t«> 
whom the share is so transmitted, as aforesaid, shall not be en­
titled to receive any part of the profits of the company, or 1" 
vote in respect of any such share as the holder thereof. 51 V. 
c. 29, h. 7<i.

Compare 8 Viet., cap. Iff, sec. 18 (Imp.).
Evidcnvi of Transmission in case of death is in practice gen­

erally furnished by depositing a certified copy of the letters pro­
bate or letters of administration and, if required, producing tic 
original for inspection. In Quebec in cases of intestacy evidence 
of tin* death of the shareholder, the birth of the heirs and other 
evidence of heirship, and where there has been a partition, a 
copy of the deed of partition may lie required : Abbott, p. 48.

Transfer by Implication. Where the number of qualification 
shares to be held by a director was increased by by-law and tie 
secretary allotted to the director enough additional shares to 
qualify him and lie subsequently acted as director, but did not 
formally accept the new shares, he was nevertheless held hound 
to pay calls upon them : Molim ux v. London, etc., Co. ( 1902 >. 2 
K.B. 589. so also where a transfer to a person who subsequently 
acted as president was sworn to, but no formal transfer or regis­
tration was produced, it was held that as he could not have acted 
as president without these shares, there was sufficient evidence of 

i transfer to him : Hamilton v. (Irani, 88 N.S.R. 77, 80 S.C.R.
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not

to HPV t 
executif 
of triHt

566. When a stock certificate is deposited by way of equitable 
mortgage without a transfer or written memorandum the 
mortgagee does not thereby become the owner, but must 
apply for an order for transfer and foreclosure: Harrold v. 
PI* nty (1901), 2 Ch. 314. and even where there has been a trans­
fer in blank by way of equitable mortgage and an application by 
him for registration the transferee does not become the legal 
owner of the stock until registration actually takes place: Ire­
land v. Hart (1902), 1 Ch. 522; a person must have a present 
absolute right to registration before he can become the legal 
owner: Société v. Walker, 11 A.C. 20; Moore v. North Western 
Hank (1691), 2 Ch. 599 ; when an assignment is made to a person 
who does not register and subsequently another assignment is 
made to a person who has himself entered on the books of the 
company as owner of the shares the latter takes priority: Smith 
\. Walkcrville, 23 A.R. 95.

Transfer by Execution. By 62 Viet. (2). cap. 7, sec. 9, re­
pealing K.S.O., cap. 77. sec. 10, shares are personal property and 
are exigible under execution and by sec. 11 the sheriff can make 
the seizure by serving notice of the writ on the company and 
thereupon any transfer by the execution debtor will be invalid 
and dividends are payable to the sheriff who may sell the stock. 
Where seizure could not be made under execution the practice 
adopted was to apply by petition for a charging order under 1 & 
2 Viet., cap. 110, sec. 14. and 3 & 4 Viet., cap. 82, sec. 1 (Imp.), 
iiixm the assumption that those acts were in force in Ontario: 
Allan v. Phelps, 23 tir. 395; Caff try v. Phelps, 24 fir. 344, hut 
• ven where the stock had been fraudulently assigned to prevent 
seizure the statutes did not apply: Caffrey v. Phelps, supra.

Transfer in Insolvency. Under former insolvency acts the 
property in railway stock did not pass unless actually assigned 
and the assignee registered as owner: Denison v. Smith, 43 
t503, and see Brock v. Button, 1 V.C.C.P. 218.

99. The company shall not lx* bound to see to the execution 
«if any trust, whether express, implied or constructive, to which 
any share or security issued by it is subject, and whether or not 

"the company has had notice of the trust; and it may treat the 
registered holder as the absolute owner of any such share or 
security, and accordingly, shall not be hound to recognize any
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claim on the part of any other person whomsoever, with respect 
to any such share or security, or the dividend or interest payable 
thereon : Provided, that nothing herein contained shall prevent 
a person equitably interested in any such share or security from 
procuring the intervention of the court to protect his rights. 
55-56 V., e. 27. s. 2.

100. The certificate of proprietorship of any share shall be (^ifv 
admitted in all courts as prima facie evidence of the title of any stock 
shareholder, his executors, administrators or assigns, or succès- 
sors and assigns, as the ease may be, to the share therein speci- evidence

. -, v •>»» -u °f tith*tied. 51 V., e. 29, s. <8.
Compare 8 Viet., cap. 16, see. 20 (Imp.).
Liability of Trustees or Executors. Where an executor 

assents to registration of his testator’s shares in his own name, he 
becomes personally liable for calls. If he does not wish to 
assume such liability, he should have a reasonable time to find 
a purchaser for them : lie City of Glasgow Bank, 4 A.C. 547; 
Buchan's Case, 540, 583, and a resignation by a trustee after a 
company’s insolvency will not relieve him from liability: Bell's 
Case, Mitchell's Case and Rutherford's Case, Ibid. Per Lord 
Selborne, “Trustees have not in any proper sense of the word a 
representative character, but executors have. . . . Having
representative rights, it is impossible that they should not be 
entitled to produce the legal evidence of them to the companies 
for the purpose of having their title in some way recorded and 
recognized without making themselves personally liable:” 
Buchan's Case, 4 A.C. 540, at p. 506. Where there are two or 
more trustees they are jointly and severally liable: Cunningham* 
v. City of Glasgow Bank, 4 A.C. 607, and persons holding shares 
in trust for the company are personally liable to the latter’s credi­
tors: Re Ennis v. West Clare R.W. Co., 3 L.R. (Ir.) 187 ; see also 
Barton v. London, etc., R.W. Co., 24 Q.B.D. 77 ; Barton v. North, 
etc., R.W. Co., 38 Ch. D. 458.

Liability of Company. Apart from statute a company would 
not be bound to see to the execution of trusts of which it has no 
notice: Simpson v. Moisons Bank, 18 L.N., at p. 170. Under the 
statute a company need not accept or preserve any notices of
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«equitable interests in shares, and neither it nor its officers are 
liable for a breach of trust by the holder of them: Her Lord Sel- 
borne, Société v. Walker, 11 A.C. 20, at p. 30. But probably 
where a company has actual knowledge that a transfer is a 
breach of trust it would bo liable, but a strong case must be made 
out, as where in Quebec shares stood in the name of a tutor to a 
minor the company must lx* taken to have known that under 
Quebec law' the tutor had no power to sell : Bank of Monta al v. 
Simpson, 14 Moore P.C. 417 : Colonial Bank v. Williams, 15 A.C. 
267.

Liability of a Purchaser or Transferee. Where shares held 
“in trust” are assigned to another the assignee is put on enquiry 
to see that the assignor has power to sell : Sweeny v. Bank of 
Montreal, 12 S.C.R. 661. 12 A.C. 617; Bapliael v. McFarlam, 
M L R. 5, Q.B. 273. 18 K.C.R. 183.

Hale 101. The want of such certificate shall not prevent the holder
certificateany *hare from disposing thereof. 51 V.. c. 29, s. 79.

See notes to section 95, ante.

of’stock** 102. Every shareholder who makes default, for the span- of 
for mm- two months, in the payment of any call payable by him. together 
of'câïlî. t*h‘ interest, if any, accrued thereon, after the time ap­

pointed for the payment thereof, shall forfeit to the company his 
share in the company, and all the profit ami benefit thereof. 51 
V., e. 29, s. 80, Am.

Instead of the words “makes default” in line 1 of this Mo­
tion the words of the former statute were “neglects or refuses 
to pay a rateable share of the calls.M

Compare 8 Viet., cap. 16, sec. 29 (Imp.).
In general. The right to forfeit is cumulative and may be 

exercised concurrently with other remedies: Harris v. Dry Dock 
Co., 7 Ur. 450; (ireat Northern B.W. Co. v. Kennedy, 4 Ex. 417 ; 
Inglis v. Great Northern B.W. Co., 16 Jur. 895, and the company 
is not restricted to its rights to forfeit, but may sue for calls in­
stead : Marmora v. Jackson, 9 U.C.R. 509; Marmora v. Murray, 
1 U.C.C.H. 29; Marmora v. Boswell, ib. 175.

Forfeiture for Shareholders' Benefit. Forfeiture cannot Is- 
employed for the purpose of relieving a shareholder from lia-
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bility. It must Ik* execised by the director* solely with a view to 
the interests of the Company : Common v. McArthur, 8 (j.R.tj.B.
128, 29 S.C.R. 239, and as this power is vested in directors in the 
company's interests and not in the interests of individual share­
holder* the latter canot compel directors to carry out a contract 
to forfeit his share*: Harris v. North Devon RAY. Co., 20 Reav.
384; Price v. Denbigh, etc., RAY. Co., 38 LJ. Ch. 461.

Relief Against Forfeiture. Where a forfeiture has been pro­
perly declared a shareholder is not entitled to set it aside: Sparks 
v. Liverpool Waterworks, 13 Ves. 428 ; Saylor v. South Devon 
R.W. Co., 1 Ded. & 8. 32. Nor (in Nova Scotia) can such a 
claim for relief be set up in an action for foreclosure brought by 
the company: Canadian, etc., Co. v. Rums, 34 N.S.R. 303, but 
mere delay for three years on the part of a deceased share­
holder's representatives in bringing action is no defence to an 
illegal forfeiture : (Hass V. Hope, 14 (lr. 484. 16 (Jr. 420.

103. No advantage shall be taken of the forfeiture unless the Method 
shares are declared to be forfeited at a general meeting of the feilur, 
company, assembled at any time after such forfeiture has b-en 
incurred. 51 V., c. 29, s. 81.

Compare 8 Viet., cap. 16, secs. 30 and 31. (Imp.)
Requirements of the Slalutt must be strictly complied with 

and where the notice of a call claims interest from date of notice 
instead of from date fixed for payment, there can be no forfei­
ture : Johnson v. Lyttle, 5 Ch. 1). 687, and where no time was 
limited by by-law for forfeiting the shares and the statute did 
not fix the time, the forfeiture was illegal: Armstrong v. Mer­
chants, etc., Co., 37 Can. L.J. 111; and where a declaration of 
forfeiture by directors has not been confirmed by a general meet­
ing it will be invalid and will Is* no answer to an action for calls 
due on the shares : London, etc., RAY. Co. v. Fairclough. 3 Scott 
N il. 68, 2 M. & (J. 674; and the mere fact that a shareholder has 
not paid his calls and to the knowledge of the company has 
treated his shares as forfeited will not work a forfeiture: 
Ontario, etc., Co. v. Ireland, 5 U.C.C.P. 135 : nor will a mere 
riwdution of the directors declaring a forfeiture operate as a 
valid forfeiture of shares: Smith v. Lynn. 3 E. & A. (Vpper 
Canada) 201; Fraser v. Robertson, 13 U.C.C.P. 184.
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Effort of 104. Every such forfeiture Khali la» an indemnisation to and 
forfeiturefor ,,Vvrv shareholder ho forfeiting, againal all actions, suit* or 
liability, prosecutions, whatsoever, commenced or prosecuted for any 

breach of contract between such shareholder and the other share­
holders with regard to carrying on the undertaking. 51 V., c. 
29, k. 82. Am.

The words “or other agreements” after “breach of contract” 
in the fourth line of this section have been omitted. This section 
has reference to the correlative rights and duties of shareholders 
int< r si and can hardly be construed to refer to the rights and 
liabilities lietween the company as an independent entity and its 
shareholders ; for as already shown the right to sue for calls and 
the right to forfeit are cumulative. See Harris v. Dry Dock Co., 
7 tirant 450, and notes to section 102, supra.

Sale of 105. The directors may sell, either by public auction or pri- 
Kbarel*1 a,,y N*iar<'H m declared to lie forfeited, upon authority

therefor having been first given by the shareholders either at the 
general meeting at which such shares were declared to be forfeited 
« r at any aubsequent general minting; and any shareholder may 
purc hase any forfeited share so sold. 51 V., c. 29, s. 83, Am.

1 2. The company shall not sell or transfer more of the shares
li.m of any such defaulter than will be sufficient, as nearly as can he 

ascertained at the time of such sale, to pay the arrears then due 
from such defaulter on account of any calls, together with inter­
est. and the expenses such sale and declaration of
forfeiture ; and if the money produced by the sale of any such 
forfeited shares is more than sufficient to pay all arrears of calls 
and interest thereon due at the time of such sale, and the ex­
penses attending the declaration of forfeiture and sale thereof, 
tie- surplus shall, on demand, be paid to the defaulter.

I'a vment 
of '
arrears
before

3. If payment of such arrears of calls and interest and ex­
penses is made before any share so forfeited and vested in the 
company is sold, such share shall revert to the person to whom 
it belonged before such forfeiture, in such manner as if such 
calls had been duly paid.

147
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Compare 8 Viet., cap. 16, secs. 32, 34 and 35. (Imp.) This sec­
tion has been considerably altered. Sub-sections 2 and 3 are new 
and are substantially the same as the clauses of the English Act 
cited above. Under the former section 83 the terms on which 
directors might sell were expressed in somewhat wider language 
and they were given power to sell unissued shares and to pledge 
such shares for re-payment of loans to the company. These 
powers are not now conferred upon it except so far as the power 
of directors to receive subscriptions and allot stock under sec­
tions 53 to 58, ante, give the right to deal with any unissued 
stock.

Notice of Sab . An omission to state in a notice of sale the 
amounts previously paid on the shares will not affect the validity 
of the sale: Gilman v. Royal, etc., Co., M.L.R. 1, 8.C. 1. It seems 
that notice of intention to forfeit having been given no further 
notice that forfeiture has taken place or that a sale will be made 
need be given : Re North Ilallcnbcaglc, etc., Co., 36 L.J. Ch. 317.

Public Auction or Private Sale. A private sale made in good 
faith and in the interests of the company will not he disturbed : 
Gilman v. Royal, etc., Co., supra, at p. 11.

Rights of Purchaser. A purchaser of forfeited shares is not 
liable for calls due before forfeiture; hut he cannot vote upon 
shares while calls due by the original holder remain unpaid : 
Randt v. W'ainuright (1901), 1 Oh. 184. see section 63. ante. 
Under the English Companies Act, 1862. Table A., Art. 22, ached. 
1, a purchaser of shares forfeited for non-payment of calls takes 
them free from liability for any call prior to the date of forfei­
ture; but he is nevertheless liable for any calls that may be there­
after made: Randt v. New Balkis (1903), 1 K.B. 461.

106. A certificate of the treasurer of the company that the 
forfeiture of the shares was declared, shall be sufficient evidence 
of the fact, and their purchase by the purchaser ; and such cer­
tificate, with the receipt of the treasurer for the price of such 
shares, shall constitute a good title to the shares; and the certi­
ficate shall Im*, by the said treasurer, registered in the name and 
with the place of abode and occupation of the purchaser, and 
shall he entered in the Itooks to he kept by the company; and 
such purchaser shall thereupon be deemed the holder of such 
shares, and shall not be bound to see to the application of the

Cert ill-

treasurer 
to lie evi­
dence of 
forfeiture

purchaser
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pure ham- money—and his title to such shares shall not In* 
affected by any irregularity in the proceedings in reference to 
such sale; and any shareholder may purchase any share so sold. 
51 V., e. 29, s. 84, Am.

Compare 8 Viet., cap. 16, sec. 33 (Imp.). For the effect of a 
certificate granted by a company see notes to section 95, autt. 
The former clause after “books” in line seven from the bottom 
read “required to he kept by the by-laws of the company.”

107. Any shareholder who is willing to advance the amount 
of his shares, or any part of the money due upon his shar«*s, 
beyond the sums actually called for, may pay the same to the 
company—and upon the principal moneys so paid in advance, 
or so much thereof as, from time to time, exceeds the of
tin* calls then made upon the shares in respect to which such 
advance is made, the company may pay such interest, at the law­
ful rati* of interest for the time being, as the shareholders, who 
pay such sum in advance, and tin* company agree upon ; but 
such interest shall not be paid out of the capital subscribed. 51 
V.. e. 29. s. 85.

Tin* lawful rati* of interest is now five per cent., see sections 
8.1 and 93. ante, and note : “ Interest on called in.”

Limit of

holder's
liability

tin* ami-

108. Every shareholder shall be individually liable to tin* 
creditors of the company for the debts and liabilities of the com­
pany. to an amount equal to the amount unpaid on the stock 
held by him. and until the whole amount of his stock has been 
paid up. but no such shareholder shall be liable to an action in 
respect of his said liability until an execution at the suit of the 
creditor against the company has been returned unsatisfied in 
whole or in part. 51 V.. <*. 29, s. 86.

Compare 8 Viet., cap. 10. sees. 36 and 37 (Imp.). See also 
notes to sections 85 and 90, ante.

High I /#> I us/ml licgistcr. In England an express right to 
inspect the register is given for the purpose of finding whether a

54

14



SHAREHOLDER K LIABILITY. 136

I> i> i! is a shareholder or not ; and the right hi inspect includes 
the right to take copies : Mutter v. Eastern, etc., H. W. Co., 4 Times 
L.R. 177: Meatier v. Isle of Wight Co., 9 W.R. 750; Keg. v. 
Ih et,'tshirt, etc., K.W. Co., 3 E. & B. 784; no such right is given 
under this statute, and as the remedy is a purely statutory one 
it rnay lie that the creditor will, in Canada, have no right to an 
inspection.

Issu» of Shares at a Discount. By see. 83 of the Railway 
Act of 1888, directors might sell unissued stock upon such terms 
and in such manner as they saw tit, provided the terms were ral­
lied by the shareholders and by section 39 they might allot shares 
at par in payment for right of way, plant, rolling stock or mater­
ials of any kind and in payment for services of contractors and 
engineers. These provisions are not embodied in the present Act 
and as there is no statutory authority for issuing stock in pay- 
im lit for services rendered or at less than its full value the ques- 
C. n now depends solely upon common law principles. At com­
mon law it may now probably he said that the attempt to make 
partially paid up shares fully paid up is in effect an illegal re- 
(Iiidion of the capital stock and is /trima facie illegal : McIntyre 
v. McCracken, 1 A.R. 1 (reversed, but not on this point, 1 H.C.R. 
479 : ID Ontario, etc., Co., 24 O R. 216, 21 A.R. 646, an appeal 
in which was : see 24 H.C.R. 706, and “there can lie
i hmbt that the original subscribers who had not paid up the 
whole amount of their stock would be liable to creditors, though 
.i> b< tween themselves and the directors, if all had agreed to pay 
a !• ss sum than was due such agreement might he valid and bind­
ing Ritchie, C.J., McCraktn v. McIntyre. 1 H.C.R.. at p. 492. 
mi* also Hen tor v. Currie, 36 V.C.R. 411; McGregor v. Currie, 
26 I C C.I*. 55; Hi Haiheay. etc., Co. (1895), 1 Ch. 255; Oort - 
'i>,m v. Ho per (1892). AC. 125; Walsh v. North-West, etc., Co., 
11 Man. L.R. 629 ; 29 H.C.R. 33.

As stated above an issue at a discount may be legal as be­
tween shareholders where all concur in it: Rloomcnthal v. Font 
(1897 i, A.C. 156; Welton v. Saffcry, ibid. 299 ; Fraser v. Galla­
gher. 5 H.C.R.,.at p. 93. and so also where creditors suffer no in­
jury from the discount : He (hem Sound, etc., Co., 21 O.R. 349. 
but this case has been doubted : White's in Company Law.
81. Where a transferee of shares stated to he fully paid up pur- 
ehases them without notice that they were issued at a discount

09
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the company is estopped from denying that they are fully paid 
and neither the company nor a creditor can recover the amount 
unpaid. McCraken v. McIntyre, 1 S.C.R. 479, reversing 1 A. It. 
1, and a Aiming the judgment reported 37 IT.C.R. 422. and Un­
burden of proving that transferee had notice of the issue at a 
discount lies upon the person alleging such notice : Bnrkinshaw 
v. SicoUt, 3 A.C. 1004.

Payment in “Money's Worth.” At common law. shar-s nmy 
be fully paid for, not only by money. Imt by money’s worth and 
where there is no fraud the court will not enquire into the value 
of the article taken in payment : Jones v. Miller, 24 O R 268 ; 
Lindley on Companies, 5th Ed., 785; Brice on Ultra Vires, 3rd 
Ed., 298, quoted and adopted : He Hiss, 23 S.C.R. 644. at p. 654. 
but where a promoter attempts to sell a property in payment for 
shares through the medium of directors who are not independent 
of him, the contract may he rescinded provided the parties may 
he restored to their original position ; Ht Hess, supra. Cmh-r 
(Quebec law where shares must he paid for as required by statut • 
in cash, it has been held that where the transaction has been fair 
and the consideration sufficient anything which in law would 
support a plea for payment may Is* treated as a payment in cash : 
Laroct/ut v. Ht audit min, (j.R. 9, K.C. 73, 11897), A.C '15m . 
adopting Sjtaryo's Past , L.R. 8. Ch. 407. see also Moon v. Mc­
Kinnon, 21 C.C.R. 140; S’orth Sydney, etc., Co. v. Ihyyins (18991 
A.C. 263, and notes to section 53. ante. Where a mortgagee 
agreed to lend $100,000 to a company in consideration am mgst 
other things, of getting 68 fully paid shares of the company and 
a shareholder who held that number of shares on which only 40 
per cent, had been paid agreed to transfer them to the mort­
gage.* as 75 fully paid shares on account, if the company would 
adopt that method of dealing w ith them, it was held that as tlv 
creditors had got the benefit of the money and the transaction 
was unobjectionable as regards them, neither they nor the com­
pany could now allege that there was anything still owing on 
them : AY#hm v. Thoniltl, 20 O R. 86. Is A.R. 658. 22 S.C.R 390.

Form of Creditors’ Action. Formerly where a judgment 
creditor of a company sought relief against a person not a party 
to the record (which is the case where he seeks to recover from 
a shareholder) the proper remedy was by way of sc in facias: 
Il dcht n§ v. Kilktnny H.W. Co. 10 C.B. 160 ; limit kin v. II art t
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son, 36 V.C.R. 478; Faye v. Austin, 26 V.C.C.P. 110; but in 
Ontario Courts the remedy was almost from the beginning by 
writ of summons; Hagarty, C.J.O. Brice v. Munro, 12 A.R. 453. 
at p. 461, citing Tyre v. Wilkes, 13 V.C.R. 482, 18 V.C.R. 4*- 
and 126; Moore v. Kirkland, 5 V.C.C.P. 452; Jenkins v. Wilcock, 
11 V.C.C.P. 505 ; Fraser v. Hickman, 12 V.C.C.P.584. In Quebec 
the remedy is by writ of summons : White, p. 220. It is probable 
that the changes in practice in most Provinces where scire facias 
would formerly have lieen applicable, have substituted an appli­
cation for revivor or a summary motion to the court for the 
older procedure : Sis* Hamilton v. Steu'iacke, etc., K.W. Co., 3<l 
X.8.R. 10, at pp. 14 and 15. On an application for scire fai ias it 
was sufficient to raise a prima facii ease that a person was a share­
holder : Kastrick v. Derby shin K.W. Co., 0 Ex. 140 ; Hamilton v. 
Steuiaeke, etc., K.W. Co., 33 Can. L.J. 543; but the mere fact 
that a person had paid a deposit was not auffieient prima facie 
evidence : Kdwards v. Kilkenny, etc., K.W. Co., 14 C.B.N.S. 526. 
Now, however, the claim is generally made in an action brought 
direct against a shareholder as appears from Brice v. Munro and 
other cases cited above.

Conditions F re cedi nt to Action. It is not necessary that calls 
should be made by directors before a creditor can bring his 
action : Moon v. Kirkland, 5 V.C.C.P. 452 ; Jenkins v. \\ il cod,. 
11 V.C.C.P. 505, but he must show that an execution against the 
company has been returned nulla bona: Moore v. Kirkland, 
supra; Tyre v. Wilkes, 18 V.C.R. 46; but execution need not 
Is* levied in all counties where the railway has had property ; 
one return of nulla bona is enough, and if there is property of 
the company elsewhere which is liable to execution the share­
holder must prove it: Jenkins v. Wilcock, supra. Where judg­
ment has been obtained against a company whose head office is 
in another province it is sufficient if execution there has been re­
turned nulla bona without issuing execution in the province 
where judgment is sought against the shareholder : Brin v. 
Munro, 12 A.R. 453, and it is not necessary that the sheriff’s 
return of nulla bona should Ik* actually tiled at the commence­
ment of piweedings against the shareholder: Ilfracombi. etc., 
K.W. Co. v. Devon, etc., K.W. Co., L.R. 2, C.P. 15. Where a 
director had stated there were no funds to pay creditors this was 

< in England) a waiver of tile necessity for execution against tin 
company : Devereux v. Kilkenny K.W. Co. 5 Ex. 834. The mere
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fact that a sheriff to whom a judgment creditor a writ wax 
directed became a director of the defendant company between 
the date of delivering the writ to him and the date of its return 
nulla Uoua does not invalidate proceedings : Smith v. Spencer, 
12 IW.C.l’. 277.

Sat art of Creditor« Remedy—Set Off. In Woodruff v. 
Ct h t horough, 22 I’.C.K. 274, at page 281, llagart.v, J., at a tes 

< quoting S'ess v. Angus, 3 Ex., 810 and S'ess v. Armstrong, 4 Ex. 
211 that “a remedy like the present given by express enactment 

wed to the common law must be strictly pursued and no 
defendant can be made liable except he be brought within the 
express words of the statute, whatever equity may be created as 
between him and the company or the stockholders ; ’ ’ and there­
fore where a municipality had subscribed for stock under C.8.C., 
cap. titi, see. 8, and instead of paying the amount of its subscrip­
tions the company had paid it to the contractors as the work pro- 
-ivssed. it was held that this was a sufficient payment and the 
••reditor could not recover. In Smart v. McReth, 13 V.C.C.P. 27, 
at p. 29. Draper. (’..I., says “The plaintiff is suing on a cause of 
action strictly his own ; his declaration founded on the statute 
i.< a declaration on a specialty : Cork, etc., R.W. Co. v. Goode, 13 
(Mi 82ti; and the defendant pleads by way of set off a simple 
contract cause of action between himself and tin* company of 
which lie is a stockholder. This is pleaded as a set off, not as a 
payment of the stock, but as a substitution for such payment ; 
if when this action was brought the stock was unpaid the statut*** 
from that moment give the plaintiff a right to recover, and it 
seems to me ini > to hold that this right can In* defeated by 
the subsequent election of tin* defendant ... to convert 
a claim upon them into a payment of tin* stock.” Accordingly 
it was there held that in an action by a creditor the shareholder 
could not set off a debt dm* by the railway. In McReth v. Smart, 
14 « Sr. 298. this view was upheld and the nature of tin* action 
is further discussed by Draper. (’..I,, at p. 310, and the r<*sult 
was that no set off was allowed because (1) as no calls had been 
made by tin* company there was nothing due to the company 
to h- set off against tin* shareholder’* claim against it if the 
shareholder had sued the company, p. 312. (2) The creditor
lias rights distinct from those of tin* company and defences 
which can I»* set up against the latter cannot be set up against 
the creditor, p. 315. This ease has been more than once

2374
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discussed (sve Field v. (iallouay, 5 O.R. 502, at p. 515; Holmes 
v. Mari* Ice R.W. Co., 32 N.8.R. 395, at pp. 403 ami 404). In 
Hylands v. De Lisle, LH. 3, I’.C. 17, on appeal from 12 LCJ. 29, 
14 MM. 12, the same rules were adopted ; and see also Maritime 
Hank v. Troop, 10 8.C.R., at p. 459. It follows, therefore, that 
in the matter of equitable set off the creditor is in a better posi­
tion than the company : MrCracki n v. McIntyre. 1 S.C.It. 544, and 
it would appear to be doubtful from the previous eases and from 
Mot.ii v. McKinnon, 21 l\(\R. 140, whether any set off against 
the company can lie pleaded. In the last ease the shareholder 
had agreed to convey land to a company, but the agreement had 
not been earried out nor any deed given : it was held, therefore, 
that no set off could lie allowed as no money was then payable in 
n>povt to the land, and Fraser v. Robertson, 13 V.C.C.I*. 184. is 
a devision to the same effect.

\\ lari Actions should In Brought. The cause of action arises 
wh - ib<- company Inis ils principal office and where judgment is 
obtained and execution issued, and not where the stockholder 
tubscrilied for Ins shares, if tin* latter is outside the district of 
tb* load office: W elch v. Ilakir, 21 L.t'.J. 97 ; but see also Brice 
v. y "im>, 12 A.11. 453, where an action was successfully 
bn light in Ontario against a shareholder of a company whose 
lead office was in another province.

Ihfmces to a ('nddor's Action. The following defence* 
have I icon allowed ; payment in good faith by a shareholder to 
another judgment creditor: Kasmith v. Dickey, 42 I'.C.H. 3.»0, 
44 I'.e.R. 414. Payment by a municipality to a contractor : 
\\ "ini If V. Fete thorough, 22 l.<\R. 274. or by delienture* in 
stead of in cash: Higgins v. Whitby, 20 V.C.R. 29b. That sub­
scriptions were conditional upon the performance of some act 
by tin* company where such condition was not fulfilled: Rodgers 
\. Laurin, 13 L.(M. 175, and notes to sees. 53. 54 and 58. ante. 
\ oftipromise made with directors prior to the creditor's action 
in good faith whereby the shareholder's liability has been re- 
I at I : Dixon v. Frans, L.R. 5, 11.L. (iOb. That shares though 
‘sic I at a discount were acquired by the original holder in good 
a lb as fully paid up: McCracken v. McKinnon, 1 S.t’.R. 479 ; 

Hutklushaic v. \n oils, 3 A.C. 1004. That no notice of allotment 
had been sent to a subscriber within a reasonable time: \asmith 
\ Manning. 29 I I' 34. 5 A lt. 12b, 5 S.V.R 417 I but see
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Nelson v. Pellatt, 4 O.L.R. 481, where this ease was explained). 
That changes in the capital stock or the character of the company 
have been made after subscription and before allotment and the 
shareholder has not acquiesced therein or been guilty of laches : 
Stevens v. London, 15 O.R. 75. That new shares were issued and 
allotted before all shares previously created had been taken up 
and paid for; and that the new allotment being therefore invalid 
the new shares were not legally shares at all and the holder could 
not be liable on them : Page v. Austin, 7 A.R. 1, 10 S.C.R. 132. 
That there has been such a non-compliance with the Act of In­
corporation as has in fact prevented the company from legally 
coming into existence at all: Quebec, etc., if.IV. Co. v. Dawson, 1 
li.C.R. 366. That the judgment previously obtained against the 
company had been obtained by fraud or that it had not been duly 
served with notice of action : Harvey v. Harvey, 9 A.R. 91. That 
there had been no sufficient subscription by the shareholder, but 
a mere entry of shares in bis name in the stock I took by the secre­
tary: Ingersoll v. McCarthy, K» V.C.R. 102. That the number 
of shares which the subscriber agreed to take was left blank, but 
afterwards increased without his authority : Coté v. Stadacona. 
b S.C.R. 193. That a sufficient transfer of shares had been made 
by the subscriber bona fide to another person: Hamilton v. 
Crant, 33 N.K.R. 77: 30 S.C.R. 566; Hamilton v. Holmes, 33 
N.S.R. 100.

The Following Deft nets Have H< t n Cnsuccessfut : That a pay­
ment had been made by a shareholder to a previous judgm int 
creditor; where the payment was merely colorable and the payee 
was in effect a trustee for him : Nasmith v. Dickey, 42 V.C.R. 350, 
41 I’.C.R. 414 : that payment had been made to the defendant's 
railway company in an action brought before the creditor’s where 
the payment was not made in ignorance of the latter’s claim : 
Tyre v. II'tikis, 14 V.C.R. 482. That the company’s charter has 
expired for non-performance of conditions or failure to begin 
operations within the time therein limited: City of Toronto v. 
Crookshank, 4 V.C.R. 309; Hay v. Blair, 12 V.C.C.IV 257. That 
a company has ceased to do business: Hughes v. Inland . Is 
R.Tj. 205. That there have been irregularities in the nomination 
or appointment of directors who allotted the stock : Hyland v 
Ostell, 2 L.C.3. 274 : Hors v. Canadian, <(•<•., Co., 5 L.N. 23 ; 
Windsor v. I.ewis, I L.N. 331. 2b L.C.J. 29: that subscriptions 
had been made < y upon the performance of a promise276997
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made by un agent of tin- company having no authority to bind 
it : Wilson v. (linty, 3 A.It 124, ami see notes to secs. 53, 54 and 
58. ante. That there were irregularities in the allotment, but it 
had appeared that the shareholder had nevertheless made a pay­
ment on account of calls: Re Standard Fire; Caston's Case, 12 
S C R. <>44. That the directors have not made calls: Cockkurn 
v. Starnes, 2 L.C.J. 114; that a surrender of shares had been 
made by the shareholder to the company : Ross v. Fisrt, 8 Q.L.R. 
251. That certificates for script allotted were merely delivered to 
the company's broker to be delivered to a shareholder and did 
not reach the latter where he had by his laches acquiesced in 
this improper delivery : Denison v. Leslie, 43 V.CR. 22, 3 A.R. 
536. That there was a divergence between the prospectus and 
«■barter of which the shareholder was ignorant if the company 
has failed, and the defendant might by due diligence have dis- 
eovered the difference: Oakes v. Turquand, L.R. 2 ILL. 325. 
That the shares have be«in forfeited, but the forfeiture was not 
m accordance with the charter or statute governing the com­
pany : Smith v. Lynn, 3 Error & Appeal (Upper Canada) 201. 
That a subscriber was agent for another though he had sub­
scribed in his own name; but in Quebec the agent might be 

1 nt it led to sue the principal also: Matsons Rank v. Stoddard, 
M LR. 6 S.C. 18. That a transfer of the shares had been made 
after a return of nulla bona to an execution against the com­
pany : Nixon v. Green, 11 Ex. 550 ; Nixon v. Rrownlow, 2 H. & 
\ 455, 3 II. & N. 686; and in Quebec it was held that notwith­
standing the transfer by the shareholder of his shares previous 
to th** creditor’s action the latter could recover if the debt 
became due while the shar«*s stood in tin* defendant’s name in 
the company’s books : Coekburn v. Beaudry, 2 L.C.J. 283, but 
this is doubted by Abbott on Railway Law. pp. 42 and 59, and 
see Hamilton v. Grant, 33 N.S.R. 77, 30 S.C.R. 566, a ease where 
shares held by a shareholder had Iteen transferred to another, 
but if the transfer had been registered in the company’s Ixmks 
at till, tin* register was lost ami it was divided that the shares 
w« n nevertheless duly transferred as it appeared that the trans- 
f< n <■ had acted for some time as president of the company, ami 
the only way he could have held the necessary qualification 
shares was by transfer from the defendant. This was decided 
upon the provisions of Nova Scotia statutes, but seems to apply 
t<> eases under the Dominion Railway Act as well. It would
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appear from the head note to the report of that ease in the 
Supreme Court that a mere bona fide transfer even without regis­
tration, might relieve a shareholder from liability, but an exami­
nation of the judgment of Sedgwiek. J., shows that it was 
inferred from surrounding circumstances that the transfer was 
duly made upon the company’s st<s*k list or register and had 
lieen lost : See 30 S.C.R. at p. 573. A shareholder can not g<* be­
hind a judgment obtained by a judgment creditor against the 
company except to show fraud and collusion or that the subject 
matter of the recovery was foreign to the affairs of the corpora­
tion : Kan v. Blair, 12 V.C.C.P. 257 : and lie cannot show that 
the contract on which the creditor recovered judgment against 
the company was usurious and therefore illegal and void : 
Prater v. Hickman, 12 V.C.C.P. 584. The mere existence of 
assets belonging to the company against which execution had not 
been levied, but which were wholly insufficient to satisfy the debt 
(Ilfracombe H.IV. Co. v. Poltimorc, L.R. 3 C.l*. 288) an I the 
suggestion that an Act of Parliament incorporating the company 
was obtained by fraud of the judgment creditor are not sufficient 
defence : La v. Rude, dr., R. W\ Co., L.R. 6, CM*. 576. A share­
holder cannot plead in answer to a judgment creditor's action a 
set-off against the company: See eases under “Nature of 
Creditor’s Remedy—Set-off.’’ supra. As to return of execution 
against the company nulla bona see “Conditions precedent to 
action.” supra.

109. All shareholders in the company, whether British sub­
jects or aliens, or residents in Canada or elsewhere, shall have 
•spial rights to hold stock in the company, and to vote on the 
same, and shall be eligible to office in the company. 51 V.. e. 29. 
s. 87.

110. A true and perfect account of the names and places of 
abode of the several shareholders shall Is* entered in a book, 
which shall hr kept for that purpose, and which shall he open to 
the inspection of the shareholders. 51 V.. <•. 29, s. 88.

Compare 8 Viet., cap. 16, sec. 9. (Imp.)
As to creditors’ right to inspect register see notes to see. 108. 

ante, “Inspection of register.” The corresponding section in
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England has been held to be merely directory so far as the 
requisites for constituting a shareholder are concerned, though 
it must be substantially complied with in order to make the 
register evidence as to who are shareholders: East Gloucester• 
shire v. Bartholomew, L.R. 3 Ex. 15. In England and appar­
ently under the Canadian Railway Act as well it is immaterial 
that the register does not contain the number of the shares: East 
Gloucestershire R.W. Co. v. Bartholomew. The court has juris­
diction in a proper case to rectify the register: Ashworth y.
Bristol R.W, Co., 15 L.T.N.S. 561. In Queen v. Clements, 24 
N.S.R. 64. a motion for a mandamus to inspect the books of tile 
company was served upon the president and secretary of a com­
pany, not on the company itself ; this was held to Is* improper 
and leave to amend the notice was given. Qua re : Whether 
mandamus is a proper method of obtaining an inspection? In 
Merritt v. Copper, etc., Co., 34 N.S.R. 416, a summary order for 
a mandamus enabling a shareholder to inspect the register of 
stockholders was set aside on the ground that it was not con­
venient to grant such an order in a summary proceeding.

Bonds, Mortqatps, and Borrowing Powers.

111. The directors of the company, under the authority of uMle uf 
the shareholders, to them given at any special meeting, called for 
the purpose in the manner provided by section 61 of this Act. or feed, 
at any annual meeting for which like notice of intention to apply 
for such authority has been given as is required in the ease of a 
special meeting, ami at which meeting, whether animal or I'Kivpilure
special, shareholders representing at least two-thirds in value of 
the suhserilicd stock of the company, and who have paid all calls 
due thereon, are present in person or represented by proxy, may. 
subject to the provisions in this Act and the Special Act con­
tained, issue bonds, debentures, perpetual or terminal délient lire 
stock, or other securities, signed by the president or other pre­
siding officer and counter-signed by the secretary, which 
counter signature ami the signature to the coupons attached to When 
the same may be engraved : and such securities maybe made 
payable at such times and in such manner, and at such place or v»\ahle.
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Interest, places in Canada or elsewhere, and may bear such rate of 
interest, not exceeding five per cent, per annum, as the directors 
think proper.

Compare 8 Viet., cap. 16, sec. 38 (Imp.).
Differences from Former Act. Under see. 93 of sub-see. 1 of 

the Railway Aet of 1888, a railway company could only borrow 
after the shareholders had authorized the loan at a Rpeeial gen­
eral meeting; but by the present section authority may be 
obtained at an annual meeting as well if due notice is given and 
two-thirds in value of the shares are represented. As to the 
nature of the notice required see secs. 61 and 62, ante. 
The words “perpetual or terminal stock” are new. The ex­
pression “terminal” is used in contradistinction to “per­
petual” and no doubt should be “terminable.”

In the former act the rate of interest was limited to six per 
cent., hut by the amendment this has been reduced to five, which 
is now in all eases the rate of interest ; compare secs. 88 and 93, 
ante, and notes.

Where throughout secs. Ill to 116, inclusive, the words 
“security” or “securities” are used the phraseology was form­
erly “bonds, debentures, or other securities, but the other words 
have been dropped and tin* word “security” is the only one now 
used.

Power to Create Debts. Unless it flows as a matter of neces­
sary inference from the objects for which a company is incor­
porated that it must borrow money, it has no power to do so 
without express statutory authority; Ashbury v. Riche, L.R. 9, 
Ex. 224, 249; 7 II.L. 6f>3, with which compare Column v. Eastern 
Counties R.W. Co., 10 Beav. 1; Brinvlow x. Murray, 9 A.C. 
519; Cunliffe v. Blackburn, 9 A.C. 857 ; Chambers v. Manchester, 
d‘C.f AMV. Co., 5 B. & S. 588. But it might, perhaps, create a 
charge upon its lands for the purposes of its undertaking; but 
where Parliament has prescribed the manner and extent of its 
borrowing powers it cannot borrow in any other way, and where 
it attempts to do so its securities will be void: Baroness Wen- 
lock v. Hirer Dee Company, 10 A.C. 354. It has been held in 
Canada, however, that a railway company has a general power 
to create a lien upon its property in favor of persons doing work 
for it which is in furtherance of the purposes for which it wits in-
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ecuporated: Bickford v. Grand Junction R.W. Co., 23 Or. 302, 
1 8.C.R. 696; Charlebois v. Great North-West Centrât R.W. 
Co., 9 Man. L.R. 1. A company may also validly sell its rolling 
stock and at the same time agree with the purchaser to retain 
possession of it and to re-purchase it by re-paying the amount 
of th« purchase money with interest within a limited number of 
years, and this cannot be impeached on the ground that it is a 
loan : Yorkshire, dr., Co. v. McClure, 21 Ch. D. 309 ; and see 
Xorth Central, d'c., Co. v. Manchester, &c„ R.W. Co., 35 Oh. D. 
191, 13 A.('. 554. And a company has a general power to incur 
debts in the ordinary course1 of its business and it may, if there 
are valid debts, acknowledge this indebtedness ; and in England, 
where such a practice is in vogue, issue Lloyds’ bonds to secure the 
amount : White v. Carmarthen R.W. Co., 1 II. & M. 786; Foun­
tain< v. Carmarthen R.W. Co., 5 Eq. 316, 325. And it may also 
give a specific charge on money due it as security for a valid 
d-'bt ; Pickering v. Ilfracombe R.W. Co., L.R. 3, C.P. 235; 
Gardner v. London, tlv.. R.W. Co., 2 Ch. 201 ; and it may assign 
;ls rolling stock by way of security ; Blackmore v. Yates, L.R. 2 
Ex. 225. A person who lends money to a company for the pur­
pose of paying its debts, whether due or subsequently incurred, 
ha* a valid claim against it to the extent to which his loan has 
I» « n so Browne & Theobald, 3rd Ed., p. 86; Re Cork,
etc., R.W. Co., 4 (’h. 748; Ulster R.W. Co. v. Banbridge, etc., 
R.W. Co.. Ir. R. 2 Eq. 190, Blackburn v. Cuntiffe, 22 Ch.D. 61. 
9 A.C. 857; but the burden of showing that the money so lent 
has been applied in payment of debts lies on the claimant ; 
Blackburn v. Cnnliffe, supra. And the lands of a company may 
h main liable by way of vendors’ lien for the amount of unpaid 
purchase money due in respect of them ; Pc to v. Welland R.W. 
Co., 9 <lr. 455 ; Patterson v. Buffalo, cfr., R.W. Co., 17 Gr. 521 ; 
Lincoln v. St. Catharines, dv., R.W. Co., 19 O.R. 106; and the 
same . ’.lie exists in England ; Walker v. Ware, dr., R. IV. Co., L.R. 
1 Eq. 195; Bishop of Winchester v. Mid-IIants R.W. Co., L.R. •'» 
Eq. 17: Pell v. North Hampton. <tc., R.W. Co., L.R. 2 Ch. 100; 
and in Quebec, Charihuc v. St. Lawrence, &c., R.W. Co., Q.R. 
9. S.C. 399 ; and the same lien will exist in favour of the vendor 
• a personal property where it is expressly provided for: Bick­
ford v. Grand Junction R.W. Co.. 23 Gr. 302, 1 S.C.R. 696;

10—RY ACT
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Charlebois v. Great North-West Central R.W. Co., 9 Man. L.R.
1 : but. it may be lost (at least as to personal property) by a sub­
sequent valid mortgage made by the company : Wallbridge v. Far- 
well, 18 S.C.H. 1, at p. 18 ; and so according to the last case a 
vendor of rolling stock may lose his lien where he sells to a com­
pany which has already mortgaged its immovables because Hill­
ing stock becomes an immovable upon being put into operation 
by a railway company. See also Barker v. Central Vermont 
R.W Co., Q.R. 14 S.C. 467; affirmed on review November 3rd, 
1899.

Executions as a Charge on the Rail wag. A sale of the railway 
as a going concern could not be made under execution because it 
would break up the undertaking, and this was not contem­
plated by the statute ; and, therefore, an execution would not 
operate as a charge on the whole railway, and a creditor’s only 
remedy was for the appointment of a receiver: Galt v. Erie, 
<Vc. ; R.W. Co., 14 Or. 499, 15 Or. 637 : Toronto General Trusts v 
Central Ontario R.W. Co., 2 Can. Ry. Cas. 274, and see Phelps \ 
St. Catharines, dr., R.W. Co., 9 O.R. 501. But a judgment creditor 
might seize whatever property would not interfere with the rail­
way as an undertaking and which was not specifically mortgaged . 
and before bondholders took over a railway mortgaged to them 
such judgment creditor was allowed to attach moneys belonging 
to the company : Phelps v. St. Catharines, dc., R.W. Co., supra, 
reversing 18 O.R. 581. It was afterwards enacted, however, by 
46 Viet., cap. 24 (I).), now incorporated as see. 240, infra, that a 
railway might be sold as a going concern to an individual and 
the courts began to construe this as meaning that the old rule 
that the whole undertaking could not be sold under execution or 
a charge upon the undertaking created in favor of an execution 
creditor was changed and they decided that an execution might 
thereupon create a valid charge and the execution creditor might 
validly proceed to a sale: Red field v. Wickham, 13 A.C. 467. This 
was decided upon appeal from Quebec and apparently it was 
always the law' there that a railway might he seized under execu­
tion and sold: Morrison v. Grand Trunk R.W Co., 5 L.C.J. 313; 
Drummond v. South Eastern R.W. Co., 22 L.C.J. 25; 24 L.C.3. 
276; Hochelaga Bank v Montreal, &t . R.W. Co., I L.N 
Ontario Car Co. v. Quebec Central R.W. Co., 10 L.N. 12; Abbott 
mi Railways 102 ; and a seizure under execution has been allowed
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though a railway was subsidized by the (jovernmeut : Wason v. 
Le vis, dec., R.W. Co., 7 Q.L.R. 330. But the railway would have 
to be sold as a whole: Stephen v. Banque d'liochelaga, M.L.R. 2 
tj.B. 491 ; or such a part of it as would in itself form an 
integer: Redfield v. Wickham, supra; and see Gray v. Mani­
toba, dr., R.W. Co., 11 M.L.R. 42; (1897) A.C. 254; the result 
of this amendment in the law, taken w ith the decision of the 
Privy Council in Rcdficld v. Wickham leads to the conclusion 
that the execution would now operate as a charge upon a rail­
way in all provinces and that a railway might be sold under it, 
subject, of course, to prior existing encumbrances. See Toronto 
General Trusts v. Central Ontario R.W. Co., supra, and 3 Can. 
Ry. Cas. 339.

Lien Created by Judgment. Where a company having no 
power to grant a lien to secure money which it has «agreed to 
pay, consents to a judgment creating such a lien but the question 
ot ultra vires was not argued or discussed, the lien created by 
such a judgment is invalid: Great North-West Central R.W. 
Co. v. Charlebois (1899), A.C. 114. But it seems to follow from 
this judgment that if the question of ultra vires had been 
fairly raised and decided in favour of the lien it would be valid: 
Hod. See also S.C. 26 S.C.R. 221, Rt South America and M> rt- 

\ Co ( 1886), 1 Hi 87; WashvilU R.W. Co. \. United States. 
113 C.K.R. 261 ; United States v. Parker, 120 U.S.R. 89.

Compliance with Statutory Regulations. The provision re­
quiring the consent of a general meeting of the shareholders is 
directory only and does not invalidate securities issued without 
such authority, even in the hands of the original allottee of the 
bonds if he has no notice of any such irregularity : Fountainc 
v Carmarthen R.W. Co., L.R. 5 Eq. 316. In that <■;!*•• Sir W. 
Page Wood, V.-C., afterwards Lord llatherley, at p. 322. says : 
“In the case of a registered joint stock company all the world 
of course have notice of the general Act of Parliament and of a 
special deed which has been registered pursuant to the provi­
sions of the Act, and if there be anything to be done which can 
only be done by the directors under certain limited powers, the 
person who deals with the directors must see that those limited 
powers are not being exceeded. If, on the other hand, as in the 
< ase of Royal British Bank v. Turquand, 5 E. & B. 248, 6 ibid. 
327, the directors have power and authority to bind the company 
hut certain preliminaries are required to be gone through on the
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part of the company before that power can be duly exercised, 
then the person contracting with the directors is not bound to 
see that all these preliminaries have been observed. He is 
entitled to presume that the directors are acting lawfully in 
what they do.” This is a general statement of the law which has 
been frequently referred to: See also Land Owners, d:c., Co. v. 
Ashford, 1(> ( h.l). 411; He Romford Canal, 24 Vh.l). 85; Ma- 
hotu y v. Holy ford, L.R. 6, H.L. 869. A similar rule has 
been laid down in Shipyard v. Bonanza, dr.. Co., 25 O.R. 305. 
from which ease the following remarks of Ferguson, J., at p. 
310, are extracted : “Then where a party dealing with the com­
pany ascertains the existence on the part of the company [of 
pew ? ! to do the act that is to make and give him the obligation 
he may go on with the dealing without inquiring as to any formali 
ties that may have been prescribed as preliminaries; he may 
presume, without enquiry, that these have been properly 
attended to;” and so where a statute required all evidences 
of debt issued by a company to be signed by the president and 
treasurer, this should be looked upon as directory merely and 
the signature of the secretary, instead of the treasurer, would be 
sufficient : City Bank v. Cheney, 15 IT.C.R. 4(H); and see Grand 
'/rank RAY. Co. v. Levis, 10 R.L. 612. Where a mining company 
was empowered to borrow money and mortgage its property 
upon a vote of the stockholder., and directors the company was 
made liable on the loan obtained by the directors without such 
vote, on the ground that the lender was justified in assuming 
that there had been a meeting and vote of the shareholders in 
the manner directed : Royal British Bank v. Tar quand, supra: 
and the omission of preliminaries of corporate meetings, such 
as the publication of notices or the manner of conducting the 
meetings, or the appointment and election of directors, would 
not invalidate securities in the hands of innocent holders : Brock 
v. Toronto, d'C., RAV. Co., 17 (Jr. 425. But where the irregular­
ity is one appearing on the face of the instrument itself the 
purchaser is bound to take1 notice of it: Athemrum, étc., Co., 4 
K 4 .1 $49; Oeddet i Toronto Street RW Co., 14 U.C.C.P 
513 ; Commercial Bank v. Great North Western RAY. Co., 3 
Moore X.S. 313. 314; and it has been held in DWrcy v. Tamar. 
L.R. 2 Ex. 159, that the holder of a bond sealed with the com­
pany's seal could not sue the company upon it where it was 
proved that the directors who had authorized the seal to be
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affixed had dont? so separately and privately instead of acting 
formally as a Board. As pointed out in Browne & Theobald, 3rd 
Ed., at p. 110, this decision appears to be somewhat at variance 
with Fountain< v. ('annartlun //.IV. Co. and other cases cited 
above, and where debentures were irregularly issued by a muni­
cipality, but it was stated in the statute authorizing the issue 
that it should be taken and considered that everything required 
by the Act in order to the issuing of the debentures had been 
done according to their terns the defendant and the municipality 
were estopped from setting up or attempting to prove the irre­
gularities: Junes v. Municipality of Albert, *20 N.B.R. 78. 21 
N.B.R. 200, and se - Zabriskie v. Cleveland, 23 llow. (X.Y.) 381.

2. The directors may issue, and sell or pledge, all or any of Disposal 
the said securities, at tin- best price, and upon the best terms and °f ,loluls' 
conditions which at the time they may be able to obtain, for the 
purpose of raising money for prosecuting the said undertaking.

Issue of Bonds. In ord.-r to constitute a proper issue of 
bonds there must bo a delivery with an intention on the part of 
the obligors that they should become operative in the hands of 
the persons to whom they were delivered. And where deben­
tures were prepared being made payable to bearer and were 
placed in a box. the key of which was kept by the secretary, but 
the box itself was deposited in the office of the company which 
was also tli<- office of one of its directors who had made large 
advances to it. it was held that such bonds were not delivered to 
the director, nor had he any right to deliver them to other people 
m there had been no sufficient issue of them : Moiratt v. Caw I, 
dr.. Co., 34 ('II I). 58.

It follows from the Mowatl Case that a bond cannot properly 
be sai<l to be issued until a valid delivery of it has been made, 
but the term may be used in a secondary ami less formal sense 
to signify the preparation, signing and sealing of the document 
and placing it absolutely out of the possession and control of the 
company. In this respect a bond, like any other deed, must be 
delivered as well as executed before it can take effect, and it is 
«•niy when issued to another as obligee or promisee that the 
instrument, becomes an obligation of the company : West Cum­
in rtand Iron Co. v. Win nil» g, de., //.IV. Co., <i Man. L.R. 388. at 
p. 395.
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.\< got lability of Bonds Payable to Bearer. In Kngland bond» 
payable to bearer are negotiable inatruments and valid in the 
hands of bona fide holders without notice as a bank note or 
promissory note may Is- before it is due : Venables v. Baring 
(1892), 3 Ch. 527 ; and they may lie, and sometimes have, been 
made negotiable by statute, and where such statutory enactment 
exists the obligor cannot attack them in the hands of a bona fide 
holder without notice on the ground that they have been stolen 
from the obligee : Trust, etc., Co. v. Hamilton, 7 V.C.C.I*. 1)8; 
and where a debenture is payable to “Bearer," the court will 
lake judicial notice that it is a negotiable instrument and unim- 
peachahle in the hands of a bona fide holder without notice : 
Edclstiin x. Schuler (11)02), 2 K.B. 144. In Canada bonds pay­
able to bearer have also been treated as negotiable instruments : 
MeParlane v. St. Cesaire, M.L.R. 2 Q.B. 160, 14 S.C.R. 738; 
Bank of Toronto x. Cobourg, 7 O.R. 1 ; hut see Young x. Mac- 
A id* r, q.H. 4 S.C. at p. 211, 3 Q.B. 539. 25 S.C.R. 272.

Following what has been said in the notes to suh-aee. 1 of 
this section it may be mentioned that the rights of a bona fide 
holder of the bonds without notice prevail over an execution 

creditor, though the bonds have been irregularly issued and no 
directors of the company have been validly appointed ; Duck x. 
Town, dr., Co. (1901), 2 K.B. 314.

Pledge of Bonds. Directors would apparently have implied 
power to pledge bonds for the purposes of the undertaking, but 
such a power is expressly given bv this statute: See Winnipeg, 
etc., B.W. Co. v. Mann, 7 Man. L.R. 81 and 93; hut a pledgee can­
not exercise the general powers of a holder until he has got rid of 
the equitable interest in the pledgor either by foreclosure or by 
whatever proceedings are prescribed hv the terms of any agree­
ment under which he holds his debentures: Ibid. And a power 
of sale given to such a pledgee gives him only a right to sell the 
bonds and not the property which they purport to secure : Ibid., 
and see Suva Scotia Central B.W. Co. x. Halifax Banking Co., 
23 N.8.R. 172; 21 S.C.R. 536. A pledge of bonds to a bank 
makes the latter a mortgagee of them only and not a trustee and 
liable as such for the due administration of the property upon 
which they form a charge: .Vova Scotia Central B.W. Co. x. 
Halifax Banking Co., supra.

Sale at a Discount. As pointed out in White’s Canadian
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Company Law Ml, tin* power to issue bonds at less than their 
face value is in effect an authority to a company to pay more 
than the statutory rate of interest. This statutory authority is 
in ne'*nrdance with the general principle laid down in such eases 
as Anglo, etc., Co., 20 Eq. 339; Compagnie Général; Campbell's 
Cast. 4 Ch. 1). 470; but a bare power to borrow money does not 
justify an agreement to sell debentures at a discount: West 
Cornwall R.W. Co. v. Mouatt, 17 L.J. Oh. 366, sed quart .

“ Halting Mont y." This term should be liberally construed 
to enable a railway company to acquire funds for its undertak­
ings: Winniptg, Ac., R.W. Co. v. Mann, 7 Man. L.lt. 81; 
bit gent's Canal, etc., Co., 3 Ch. I). 43.

3. No such security shall Is* for a less sum than one hundred 
dollars.

4. The power of issuing securities conferred upon the com­
pany hereby, or under the Special Act, shall not be construed as 
lieing exhausted by such issue ; and such power may be exercised 
I mm time to time; but the limit to the amount of securities fixed 
m the Special Act shall not Ik* exceeded : Provided that no power 
to issue or dispose of any such securities under any Special Act 
of the Provincial Legislature, in connection with a railway com­
ing under the legislative authority of the Parliament of Canada, 
shall be subsequently exercised without the sanction of the 
I lovi rnor in Council. 51 V., c. 29, s. 93, Am. by 55-56 V., c. 27, 
k. 4, Am.

After the word “issueM in the third line of this sub-section 
the words “Upon the bonds constituting such issue being with­
drawn or paid off and duly cancelled” were inserted by 55 and 
56 Viet., cap. 7, see. 4; but they have been again left out in the 
present sub-section. 3’he proviso beginning in the sixth line is 
inserted for the first time and makes the issue of bonds under 
any Provincial Special Act of Incorporation dependent not only 
upon the terms of the Special Act, but also upon permission 
being given by the Governor in Council. From the language of 
Osler, J.A., in Rowrn v. Canadian Southern R.W. Co., 14 A.R. 1, 
at p. 10, as follows: “As to their main line and Welland and
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Mortg«^«' 
to secure 
Lend*.

Penalties
tirnt

°ther branches they were incorporated by Ontario Acts, and al­
though they are now subject to Dominion legislation alone, 
having been declared to In* a work for the general advantage of 
Canada, I do not concede that the provisions of their Special 
Acts are thereby necessarily superseded;” it would appear that 
without some such express enactment the Ismding privileges 
given by the Special Provincial Act might have been exercised 
without supervision by the Dominion (îovernment but for the 
express terms of thus proviso.

Extent of Borrowing Powers, ileiierally a company cannot 
borrow more money than the Acts providing for the issu of 
debentures permit: Be Poole g. dr.. Co., *21 L.T.X.S. 690: and 
all statutory conditions precedent must In* complied with or tie- 
issue will be invalid; Wnlrs v. Bopert, L.R. 8 (\P. 477 ; Bearer. 
d'C., Co. v. Spires, 30 IT.C.C.P. at pp. 343 *1 seq: and so where it 
is provided that a certain proportion of the capital must be sub­
scribed and paid or that the undertaking must begin to be pro­
ductive before the bonds can be issued, the performance of these 
conditions are essential to the validity of the bonds: Be Bagnals- 
town, d'C., B.W. Co., Ir. L.R. 4 Eq. 526; and see Be Cork, d r.. 
A*.IV. Co., 21 L.T.X.S. 738; but there may be a subsequent statu­
tory waiver of any such non-compliance; Commercial Bank v. 
Créât Western B.W. Co., 3 Moore X.S. 295; and such a waiver 
may be accomplished even by an incorrect recital in the Act 
authorizing the issue of bonds: Quebec v. Quebec Central B.W 
Co., 10 K.C.R. 563; and under the English Companies Act of 
1900, 63 and 64 Viet., cap. 48, sec. 14, power is given to cancel 
unissued debentures and issue fresh debentures instead up to th 
full limit of the company’s statutory borrowing powers: B 
Sorth Defries, dr.. Co. (1903). W.X. 194; (1904). 1 Ch. 37.

112. The company may secure such securities, by a mortgage 
deni creating such mortgages, charges and encumhruncis upon 
the whole of such property, assets, rents and revenues of the 
company, present or future, or both, as are described therein: 
but such property, assets, rents and revenues shall he subject, in 
the first instance to the payment of any penalty then or there­
after imposed upon the company for non-compliance with the 
requirements of this Act, and next, to the payment of the work­
ing expenditure of the railway.
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Compare 8 Viet., cap. 16, sec. 42. (Imp.)
This sub-section is taken with some unimportant variations 

from 51 Viet., cap. 29. see. 94(1). In the former Act the “r<*nts 
and revenues” only were to be subject to the payment of penal­
ties; now the “property and assets” are expressly made Habit­
as well.

Property Which May lie Mortgaged. The English statute 
in terms includes unpaid calls amongst the classes of property 
belonging to the company which may be mortgaged. No similar 
power is given in the present Act, and in Quebec (without 
express power) a mortgage of calls due in respect of unpaid 
capital can no more be made than a mortgage of any other 
species of after-acquired property: White, p. 396, Civil Code 
Art. 1983. The subject has not been much discussed in the other 
provinces, but in England it may be said that while mortgages 
of unpaid calls have been looked upon with disfavour, yet when 
the power to mortgage apparently includes all property that tile 
company may lawfully own, a mortgage of the unpaid capital 
will be upheld: Ncu'ton v. Debenture Holders, t(V„ Co. (1895), 
A.C. 244, approving He Pyle Works, 44 Ch. 1) 534. And so 
a power to mortgage a company’s “assets” gives a power to mort­
gage calls: Page v. International, 68 L.T. 435; but a power to 
charge “property” or “property and funds” does not do so: 
Bank of South Australia v. Abrahams, L.R. 6. 1\C. 265; Bower 
v. Foreign Has Co., VV.X. (1877) 222. A mortgage of arrears 
of calls already made and unpaid is valid : Re IIumber, 11 W.R. 
474, 667: and so is a mortgage of the proceeds of a call not yet 
made, but already determined upon: l!e Sankey, etc., Co., 9 Eq. 
721 ; Pickering v. Ilfracombe BAY. Co., L.R. 3, C.l\ 235, 247.

After-Acquired Properly. It is expressly provided that a 
mortgage may be made of property which the company does not 
own at the date thereof, but the mortgage would, of course, have 
to include it by apt words. Apart from the statute Courts of 
Equity have long upheld such mortgages so far as they did not 
conflict with the rights of subsequent purchasers for value with­
out notice: Ilolroyd v. Marshall, 10 ILL. Cas. 191 ; Hokertson v. 
Morton, 1 I). & W. 195; Haley v. Halifax Street R.W Co., 25 
X.S.R. 140; Kirkpatrick v. Cornwall, etc., HAY. Co., 2 O.L.R. 113.

Questions sometimes arise whether the property is so reduced 
into possession by the company as to become subject to the mort-
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gsg«‘- Where a mortgagor purchase* property and gets a mort­
gage back for part of the purchase money, the deed and mort­
gage are regarded jw one transaction and a general mortgage or 
lien upon all the company’s property will not rank in priority 
to the mortgage for the purchase money : White’s Canadian Com­
pany law, 395; United States v. Sew Orleans H.W. Co., 12 Wall 
(U.8.) 362, and in the United States a mechanics’ lien upon pro­
perty acouired after the mortgage has been given takes precedence 
of such mortgage though it expressly includes “after-acquired pro­
perty:” Williamson v. New Jersey, etc., H.W. Co., 27 X.J. (Eq.) 
277; but in Ontario it has been decided that a mechanic’s lien 
under the Mechanics’ Lien Act has no greater right to priority 
than writs of execution and will not attach as against a mortgage 
previously j en covering after-acquired property : Brown v. Mid­
land H.W. Co.. 26 Or. 225; King v. Alford, 9 O.R. 643 ; and the 
same rule has been adopted in British Columbia & Larsen v. Nel­
son, < tc., H.W. Co., 4 B.C.R. 151 ; and see also Wallbridgc v. Har­
well, 18 8.C.R. 1.

A mechanics’ lien being in any case a charge under a pro­
vincial act which is designed if it takes effect at all to change 
the ownership of property which is acquired for railway pur­
poses. it has been decided in the Larsen Case that it would not 
attach against any property of a railway which is subject to the 
jurisdiction of the Dominion of Canada, and see further on this 
the notes preceding sec. 3, ante.

Mortgage of Rolling Stock. Under Quebec law rolling stock 
becomes immovable and therefore realty by destination as soon 
as it is delivered to the railway company and put into operation 
by it: Abbott on Railways. 107; Civil Code, 379; and therefore 
the unpaid vendor of cars supplied loses his lien as against a 
mortgagee of lands of a company : Wallbridgc v. Farwcll, 18 
S.C.R. 1: Grand Trunk H.W. Co. v. Eastern Townships Banks, 
10 L.C.J. 11 ; and the same result follows and the same rule ap­
plies in Ontario : Kirkpatrick v. Cornwall, etc., H.W. Co., 2 
O.L.R. 113, and in England He Liskcard, etc., H.W. Co. (1903), 
2 Ch. 681, where, however, rolling stock is the subject of an ex­
press enactment. 30 & 31 Viet., cap. 127, sec. 4.

Kails, Ties and Superstructure. When affixed to the land 
these become real estate and so would pass under a mortgage of 
the company’s lands : Great Western H.W. Co. v. House, 15
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I .(Mi. 168; and therefore take priority over a vendor’s lien:
Lanark v. Canu ton, 9 V.C.C.P. 109, or an execution : Kirkpatrick 
\. C<>r meal 1, etc., R.W. Co., supra. But where they were not 
incorporated with the rent of the railway property ho as to liccoroe 
1 xtures and aN such part of the land the reverse i« the rule:
Wyatt v. Levis, etc., K.W. Co., 6 Q.L.R. 213.

'tortgage on Revenue». While the company remains in pos- 
v.'Hsii ii of the road the right to apply enough of the income* or 
triy surplus income to operate the road cannot he questioned :
Abbott on Railways. 106; Gilman v. Illinois, etc., Co.. 91 IT.S.
603; and even though interest is in arrears the mortgagees can- 
nct take possession of the earnings or claim priority over a credi- 
1 r who has attached such earnings until a receiver of the pro* 
pi rty has been appointed or the property has in some other way 
been reduced into possession by them : Phelps v. SI. Catharines,

H H Co, 18 0 R 581, 19 <> R 501 : Sw.....t v Tkt Boni»
killen. etc., K.W. Co.. 2 Ir. R. (C.L.) 338.

2. By the said mortgage the company may grant to the Power* 
holders of such securities, or the trustees named in such mort-
gage, all and every the powers, rights and remedies granted by mmte.i 
this Act in respect of the said securities, and all other powers, 1
rights and remedies, not inconsistent with this Act, or may re­
strict the said holders in the exercise of any power, privilege or 
remedy granted by this Act, as the case may he; and all the 
powers, rights and remedies, so provided for in such mortgage, 
shall lie valid and binding and available to the said holders in 
manner and form as therein provided.

Formerly 51 Viet., cap. 29, sec. 94 (2).

3. The company may except from the operation of any such Pmportv 
mortgage deed any assets, property, rents or revenue of the com-
pany, and may declare and provide therein that such mortgage operation 
shall only apply to and affect certain sections or portions of the £a(£,orl 
railway or property of the company ; but where any such excep- 
t on is made the company shall in such mortgage deed expressly 
specify and describe, with sufficient particularity to identify the
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saint*, the assets, property, rents or revenue of the company, or 
the section or portions of the railway, not intended to be included 
therein or conveyed thereby.

This sub-section is new. In Quebec it has been held that a 
portion of a railway could not be sold, but that it must be sold 
as a whole : Stephen v. Hockelaga Hank, M.L.R., 2, Q.B. 491 : 
but it was subsequently decided in that province that section 278 
of 51 Viet., cap. 29 (now re-enacted as sec. 240. sub-see. 1. pout.), 
has made a sale of part of a railway possible, provided that part 
could be treated as an integer and be successfully operated by 
itself as a railway : Hatfield v. Wickham, Id A.C., at pp. 47b and 
477; and on this ground it was held that a section of a railway 
might be validly mortgaged, yet where part of that section was 
in one province and part in another the courts of one province 
could not authorize tin* sale under such a mortgage even of that 
part within their jurisdiction : Ureif v. Manitoba, de., H.W. Co.. 
11 Man. li.H. 42, (18î)7), A.C. 254. It becomes a question tin-refor*• 
whether the expression “sections or portions” in this new clause 
gives a right to mortgage a portion of a railway which is not an 
integer so that mortgagees may exercise their remedies against 
the portions described without regard to its effect upon the rest 
of the railway. See. 240, sub-sec. 1 (poni). preserves the phrase­
ology of the corresponding sections in the former Acts and so it 
it probable that no new right of sale is given, but it may be that 
for the purpose of appointing a receiver a distinction is to be 
made between the word “section.” which has been heretofore 
construed to mean an integer, and the word “portion,” which is 
new and has not yet received judicial construction in this connec­
tion.

Where part of the company's property or assets are by th 
trust deed expressly excepted from the operation of a mortgage 
the case of Wickham v. Xav Bnntstvick, de., H.W. Co., L.R. 1. 
VC. 114. would probably govern and the proceeds of a sale of 
such excepted portion would also be free from the operation of 
the mortgage: Ibid. p. 80.

to he"'"0 ^ Every such mortgage deed and every assignment thereof
i|p|Hihitrtl or other instrument in any way affecting such mortgage or 
,ltl' security uliall Ik* rlcp witiil ill the nfiflcc uf the Secret,ir.v of Ktnti*
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of Canada, of which deposit notice shall forthwith be given in Secre- 
Tkt Canada Guette. Such mortgage deed or other instrument 
need not be registered under the provisions of any law respecting and 
registration of instruments affecting real or personal property, given.

This is taken from 51 Viet., cap. 29, sec. 94 (3). The provi­
sion is considerably altered by requiring that assignments as well 
as th. mortgages themselves shall be deposited in accordance 
with this and the succeeding sub-section and also by the provi­
sion that the local laws respecting registration shall not apply.
The provision as amended is no doubt intended to provide a uni­
form method of registration for all mortgages of the real or 
personal property of railways which are subject to the jurisdic­
tion of the Federal Government in place of the diverse laws upon 
that subject which exist in each of the provinces. But it is to be 
olw* i ved that there is no provision that the holders under a mort­
gage registered as required by this section shall take any priority 
to those who may claim under a prior unregistered mortgage, 
though section 113, sub-sec. 1, provides that securities ‘‘htxreby 
authorized to be issued shall be the first preferential claim” upon 
th' company. This would probably be construed to mean that 
those who had complied with the terms of the statute by deposit­
ing their securities with the Secretary of State would take 
priority over those who did not. For a discussion of this subject 
under a somewhat similar provision in the Province of Quebec 
s**e White’s Canadian Company Law, pp. 379 to 386.

The added clause doing away with the other forms of regis­
tration is permissive in its terms, and persons claiming under 
spioitie securities may perhaps even yet ex abundanti cautelâ 
desire to register according to the requirements of provincial 
laws :or the purpose of preserving their priority.

f>. A copy of any such deed or instrument so deposited, cer- Evidence, 
titled to be a true copy by the Secretary of State, or by the 
Deputy Registrar-General of Canada, shall be received as prima 
faru evidence of the original in all courts without proof of the 
signature of such official. (New.)

113. The securities, hereby authorized to be issued shall be Honda 
taken and considered to be the first preferential claim and charge first

charge.
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upon the company, and the franchise, undertaking, tolls and 
income, rents and revenues, and real and personal property 

Kxception thereof, at any time acquired, save and except as provided for 
in the next preceding section.

Formerly sec. 95 (1). Compare 8 Viet., cap. 16, sec. 42 
(Imp.).

Definitions. The word “franchise” is a wide term which has 
been defined to be a special privilege emanating from the Govern­
ment by a legislative or royal grant : Standard Dictionary 
“Franchise and License.” See also He City of Toronto and 
Toronto Street H ll . Co 22 O.R. 374, at p. 396, and 21 (\.n. 
L.T. 435.

The word “undertaking” is defined by sec. 2, sub-sec. (bb), 
ante; and the word “tolls” by sec. 2, sub-sec. (x), ante.

Priorities. As bunds issued under the authority of this Act 
are to be a first preferential claim upon the company and what­
ever property is mortgaged to secure them the question of prior­
ity as between bondholders cannot well arise. Where, hoy v r, 
these bonds have been pledged to more than than one person a 
question sometimes conies up as to which of one or more holders 
is entitled to the proceeds of these assets when realized in prior­
ity to others also claiming in respect of them. Instances of ques­
tions of this character may be seen in Nova Scotia Central H.W . 
Co. v. Halifax Hanking Co., 23 N.S.R. 172. 21 8.C.R. 536 : Pratt 
v. Consolidated, etc., Co., 34 N.B.R. 33.

Where under the Special Act a railway is authorized to issue 
preferential bonds for raising money for the purpose of forward­
ing its undertaking it cannot pledge such bonds to a munici­
pality as security for a Imuius voted to it by the latter: Eldon v. 
Toronto, etc., H.W. Co., 24 Gr. 396.

A statute incorporating a railway company provided that 
under certain conditions the railway company's charter shall 
become forfeited and the property revert to the Crown ; upon 
these conditions happening it was held that the security which 
had been mortgaged to the debenture-holders under the terms 
of the mortgage deed had passed to the Crown by virtue of th«- 
breach of the conditions which were the subject of the forfeiture 
and the Crown took it freed front any liability to the delientur.- 
holders : Coates v. Tin Queen (1900), A.C. 217.
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2. Each holder of the said securities shall be deemed to be a Holder 
mortgagee or encumbrancer upon the said securities pro rata 
with all the other holders; and no proceedings authorized by law gacee. 
or by this Act shall be taken to enforce payment of the said 
securities, or of the interest thereon, except through the trustee 
or trustees appointed by or under such mortgage deed. 51 V., 
c. 29, s. 95.

Compare 8 Viet., cap. 19, sees. 42 and 44 (Imp.).
The holder of bonds pledged does not become a trustee of 

the property mortgaged on behalf of the company and there is 
nothing to prevent him from buying in the property upon a sale 
being validly made under the terms of the debentures or the 
agreement pledging the same with him: Nova Scotia, etc., It.IV.
Co. v. Halifax Hanking Co., 23 N.S.R. 172, 21 S.C.R. 536 ; the 
tact that bondholders are to share pro rata in the property mort­
gaged gave rise in a case of Pratt v. Consolidated, etc., Co., 34 
N.B.R. 33, to a peculiar situation. There was a fund in Court 
applicable to the payment of a proportion of the indebted­
ness due upon bonds issued by several companies which eventu­
ally amalgamated under the name of the defendant company.
The latter issued its bonds in exchange for debentures of the 
companies that took it over, and most of the old debenture 
holders made the exchange; bondholders to the extent of 
$32,000, however, refused to exchange for the new debentures 
and claimed the whole of the moneys in court, it was held, how­
ever, that the other bonds had not been redeemed so ns to reduce 
the total issue outstanding to $32,000, and that they were not 
entitled, therefore, to the whole of the funds in court, but only 
to the proportion which their bonds bore to the total issue1.

Rights of Bondholders. Notwithstanding the provision in 
this sub-section that the remedies given by the statute can be 
enforced by the trustee only, it is said that any bondholder 
might, in the interest of the class which he represents, tiring am 
action to protect or realize upon the securities mortgaged where 
the trustee fails or refuses to act : Jones on Railroad Securities, 
sec. 362; Abbott on Railways, p. 126. But the contingencies 
upon which trustees are to act and the possible results of their 
refusing to act are generally expressly provided for by the deed
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of trust. In Quebec bondholders have, in the interest of their 
class, been allowed even before default to apply to restrain a 
company from proceeding illegally and in a manner that would 
depreciate the security: Wyatt v. Seneeal, 4 Q.L.R. 76; and where 
a trustee has acted in collusion with the company to the pre­
judice of bondholders an action by the latter to restrain illegal 
and prejudicial dealings with the property has been successful : 
11 unlock v. Woodson, 2 Dill. 188; Wcetjen v. St. Paul, etc., R.W. 
Co., 4 Hun. 529.

Position of Trustees. Trustees are not liable for goods sup­
plied or debts contracted before they entered into possession: 
Wallbridge v. Farwell, 18 8.C.R. 1. Hut they become liable as 
common carriers to shippers of goods to the same extent that the 
railway itself would have been: Daniels v. Ilart, 118 Mass. 543. 
They must protect the security they hold to the l>est of their 
ability : Jones’ Railroad Securities, secs. 358, 362. They may not 
assent on behalf of the bondholders to other charges taking pre­
cedence over the claims of their cestui que trust: Duncan v. 
Mobile, etc., R.]\. Co., 2 Woods 542; but bondholders may, with 
th<‘ consent of the majority of trustees, postpone their securities, 
though they cannot by such consent postpone also the securities of 
suvh bondholders as do not assent: Green v. Ruggles, 31 N.B.R. 
679. Affirmed by the Privy Council 21 ('an. Gazette 415. They 
«•an. as plaintiffs, bring an action to enforce their rights under 
the mortgage deed: Hathcrton v. Tcmiscouata R.W. Co., Q.R. 12. 
S.<\ 481, and notice to them is notice to the bondholders: 
Milh r v. Rutland, etc., R.W. Co., 36 Vt. 452.

114. If the company makes default in paying the principal 
of. or interest on, any of such securities, at the time when such 
prncipal or interest, by the terms of the security, becomes due 
and payable, then at the next annual general meeting of the com­
pany, and at all subsequent meetings, all holders of such securi­
ties, so being and remaining in default, shall, in respect thereof, 
have and possess the same rights, privileges and qualifications 
for being elected directors, and for voting at general meetings, 
as would attach to them as shareholders if they held fully paid- 
up shares of the company to a corn ing amount.C2D
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2. The rights given by this section shall not be exercised by Limita- 
any such holder, unless it is so provided by the mortgage deed, affecting
nor unless the security, in respect of which he claims to exercise 8!*chrights.
such rights has been registered in his name, in the same manner 
as the shares of the company are registered, at least ten days 
before he attempts to exercise the right of voting thereon : and 
the company shall he bound on demand to register such securi­
ties, and thereafter any transfers thereof, in the same manner !?p^istru" • tion.
as shares or transfers of shares.

3. The exercise of the rights given by this section shall not Other 
take away, limit or restrain, any other of the rights or remedies JJJJ1*" 
to which the holders of the said securities, are entitled under the affected, 
provisions of such mortgage deoil. 51 V.. e. 29, s. 9(i.

There is no similar provision to this in the English Act.
Bondholders' Right to Vote. This section confers a general 

right upon bondholders to vote at the next annual meeting, pro­
vided the conditions imposed by it and by the trust deed, if any. 
are complied with: See Montreal, etc., R.W. Co. v. Hochelagn 
Bank, 27 L.C.J. 164. It does not in terms deprive shareholders 
of their power to vote or give any right to appoint directors 
against the will of the shareholders, unless the number of bonds 
represented at the meeting should outweigh the number of shares 
so represented: Rc Osier and Toronto, etc., R.W. Co., 8 P.R. 506;
Re Johnson d Toronto, etc., R.W. Co., ibid. 535: Hendrie v.
Brand Trunk R.W. Co., 2 O.R. 441 ; and bondholders represented 
at such a meeting have only one vote for each bond they hold.

This was decided where each bond was for £100 and each 
share for $50: Bunting v. Laidlaw, 8 P.R. 538. If a company is 
shown to be unable to pay its interest the mere fact that interest 
coupons have not been presented at the time and place provided 
for payment will not deprive the holders of their right to regis­
ter and vote: Re Thomson d* Victoria R.W. Co., 9 P.R. 119; and 
where debentures were to be handed to creditors in case of non­
payment of money due for advances; the mere fact of default in 
payment of the advances entitled the creditors to register and 
vote in spite of the contention that the latter had not the absolute
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beneficial right in themselves, but wen* in fact only pledgees of 
the bonds with power to sell them : Rc Thomson d* Victoria R. IV. 
Co., 8 P.R. 423; and proof of a demand upon an assistant secre­
tary who performed all the duties of secretary is sufficient to 
entitle a bondholder to compel registration: Rc Thomson d; Vic­
toria R.W. Co., 9 P.R. 119; the holders of bonds who desire to 
vote must be prepared to make out a prima facie transfer to 
themselves, but no special provision by by-law for their regis­
tration is necessary, and the mere fact that the bondholders were 
directors of the company is no objection to registration where 
there is nothing to show that they have not complied with all the 
formalities required by the statute: Re Thomson d* Victoria 
R.W. Co., supra; nor is it necessary for the holder of bonds pay­
able to “bearer” to register the successive transfers «to himself 
as is required by the Acts in the case of shares: Rc Osier dr 
Toronto, etc., R. W. Co., 8 P.R. 506; but the bondholder himself 
must be registered as owner: Rc Johnson and Toronto, etc., R.W. 
Co., ibid. 536. Bondholders are not confined to the right to vote 
for directors, but may vote on any business properly coming 
before an annual meeting, but apparently without express statu­
tory authority (which does not appear in the above section), 
they cannot vote at a special meeting: Hcndrie v. Grand Trunk 
R.W. Co., 2 O.R. 441. This case also decides that where bond­
holders are given the right to vote at a meeting any action taken 
at that meeting without counting their vote will he invalid.

How Registration Enforced. Although the prerogative writ 
of mandamus is not in Ontario applicable as a remedy to enforce 
specific performance of what are in effect mere personal contracts, 
even though validated by statute (Grand Junction R.W. Co. v. 
Peterborough, 8 S.C.R., at pp. 121 et seep), yet this has been held 
to be the appropriate method of enforcing registration under the 
Act: Re Thomson tf* Victoria R.W. Co., 9 P.R. 119; Re Osler it- 
Toronto, etc., R.W. Co., 8 P.R. 506; Re Johnson v. Toronto, etc., 
R.W. Co., ibid. 535. For a further discussion of this subject see 
1 Can. Ry. Cases 295.

Presentation for Payment—Interest. Where a bond is made 
payable upon presentation at a particular time and place, pre­
sentation in accordance with the terms of the bond must be aver­
red in an action upon it after default: Osborne v. Preston, etc., 
R.W. Co., 9 U.C.C.P. 241. The case of Fellowes v. Ottawa Gas
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Co., 19 U.C.C.P. 174, is not in accordance with this, but in the 
ease of Montreal City Hank v. Perth, 3*2 U.C.C.P. 18, where both 
cases were considered, the decision in the earlier case was adopted. 
If. however, it could be shown that the company was unprepared 
to pay, even though presentation were regularly made, this form­
ality will be dispensed with: He Thomson d- Victoria R.W. Co., 
9 1\R. 119; hut where the company had funds at the place of 
payment, but the bond was not then nor for a long time after­
wards presented for payment, it was decided that the fact of the 
bond never being in plaintiff's possession, but in the possession 
of defendant’s solicitor at plaintiff’s request was no excuse for 
failure to present when due and plaintiffs were not allowed in- 
11Test upon the bond after default: McDonald v. Great West 
R.W. Co., 21 U.C.R. 223. In McKenzie v. Montreal, etc., R.W. 
Co., 27 U.C.C.P. 224. the court refused to take judicial notice of 
what a “coupon” was, and refused to treat an assignment of a 
“coupon and all claims in respect thereof” as an assignment of a 
covenant by a company to pay interest upon a bond. Where 
bonds are made payable to bearer and coupons for interest are 
assigned by the bondholder to a purchaser for value without 
notice, the latter takes them freed from any equities existing 
between the company and the bondholder: McK<nzic v. Montreal, 
tic., R.W. Co., 29 U.C.C.P. 333. Where interest is due under a 
coupon the right to recover is only barred after twenty years: 
Toronto General Trusts Corporation v. Central Ontario R.W. Co., 
3 (!an. Ry. Cas. 339, 4 ib.

Other Remedies—Receiver. Apart from the statutory right 
of voting and taking part in the management of the company 
after default or taking proceedings to sell the undertaking as 
already mentioned the usual remedy of bondholders is the appoint­
ment of a receiver. The cases in which tin1 court will appoint a 
receiver of any company art1 enumerated in Abbott on Railways, 
125 and 126 as follows:

1. At the suit of mortgagees or of bondholders who have a 
lien on the corporation property: Furness v. Caterham R.W. Co., 
-”> Beav. 614; Veto v. Welland R.W. Co., 9 Gr. 455.

2. At the suit of creditors who have obtained judgment which 
1 hey cannot collect by execution: Evans v. Coventry, 5 D. M. & 
(1. 911.

3. At the suit of any creditor or stockholder interested in the 
funds of the company where there is a breach of duty on the part
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of directors ami a loss or threatened loss of funds: Pott* v. War- 
wick, etc., Co.. Kay 142; Whitworth v. Gauguin, 3 Han* 416 ; 
Anus v. Birkenhead Ducks, 20 Beav. .‘132 ; Peto v. Wetland /’. W. 
Co., 9 Hr. 455.

4. When* a state of things exists in which the governing body 
are so divided that they cannot act together: Featherston v. 
Cooke, 16 Eq. 298 ; Troth Auxiliary Co. v. Vickers, ibid. 303.

5. Where a company has practically ceased to do business: 
Warren v. Fake, 8 Hare l*r. 430.

ti. Where a company is dissolved and has no officer to attend 
to its affairs : Hamilton v. Transit Co., 26 Barb. 46; Murray v. 
Vanderbilt. 39 Barb. 140; Lawrence v. Greenwich, etc.. Co., 1 
Paige 587.

In Quebec the office of receiver is not recognised and there 
was some doubt whether a court had power to appoint a “seques­
trator : * * Morrison v. Grand Trunk H.W. Co., 5 L.C.J. 313; hut 
in Lambe v. Montreal, etc, H.W. Co. (1891), (not reported). it 
was decided that a sequestrator might he appointed, and in 
Abbott on Railways, p. 126, it is contended that this view is a 
sound one. The duties of a receiver in Ontario are stated to he 
the receiving of gross receipts of the company from the carriage 
of mails, freight, passengers, etc., and the paying of the running 
expenses thereout : Simpson v. Ottawa, etc., H.W. Co., 1 ('ll. Chrs.
126, 337, 10 V.C.L.d. (O.S.) 108; and while in Galt v. Erie, etc., 
H.W. Co., 14 Or. 499, a receiver or manager was appointed, it has 
been decided that courts in this country have no power to appoint 
a manager as such : Allan v. Manitoba, etc.. H.W. C".. 10 Man. L.R. 
106. In England power is expressly given by 30 & 31 Viet., cap.
127, sec. 4. to appoint a manager : see Gardner v. London, etc.. 
H.W. Co.. L.R. 2, Ch. 201. Bartlett v. West Metropolitan, etc., 
Co. ( 1893), 3 Vli. 437, hut no similar statute exists in Canada. 
By the appointment of a receiver the management of the road 
is not necessarily interfered with, hut is still left to the directors 
subject to the right of the receiver to watch the expenses : Lee v. 
Victoria H.W. Co., 29 fir. Ill, and to remonstrate when in his 
opinion they are needless and excessive, or if neeessarv apply to 
the court to have improper expenditures stopped : Simpson v. 
Ottawa, etc., H.W. Co., supra. A receiver should pay out of the 
moneys coming to him the expenses of the undertaking, the in­
terest of the mortgagees and the balance in to court : Ames v. 
Birkenhtad Docks. 20 Beav. 332, subject, however, to the pnv



BONDS. MORTGAGES, AND BORROWING POWERS. 165

ment of penalties provided for by this Act: Ante, see. 112 (1).
Where a line is not open for public traffic and there is not, and 
is not likely to be any money for a receiver to receive, one ought 
not to be appointed even though there may be jurisdiction to do 
so. which is doubtful : Be Knott End Railway Act, 1898 (1901),
2 Oh. 8. When a receiver is appointed and put in control of the 
road the indebtedness which he incurs in the necessary operation 
and maintenance of the road is described as “working expendi­
ture.” This term is defined by section 2 (cc), ante, and in­
cludes wages ( Allan v. Manitoba, etc., RAW Co., 13 C.L.T. 349), 
necessary repairs (Sage v. Shore Line RAW Co., 2 Can. Ry.
Cases 271), but does not necessarily include all expenses of oper­
ation and management incurred under an order of the court: 
Charlcbois v. Great, etc., R.W. Co., 11 Man. L.R. 42 and 135, 
nor in England costs of defending an action to establish claims 
prior to the receivership: Re Wrexham, etc., R.W. Co. (1900), 1 
Ch. 261, 2 Ch. 436.

115. All such securities may be made payable to bearer, and 'transfer 
shall, in that case, be transferable by delivery until registration 
thereof, as hereinbefore provided, and, while so registered, they 
shall be transferable, by written transfers, registered in the same 
manner as in the case of the transfer of shares. 51 V., c. 29, s. 97.

Compare 8 Viet., cap. 16, secs. 45 and 47 (Imp.).
Debentures are not void because they are not made payable 

to any particular person as their legal effect in that case is an 
und< rtaking to pay the amount secured to any one to whom they 
may be delivered, who upon delivery to him thereby becomes the 
payee: Geddes v. Toronto Street R.W. Co., 14 U.C.C.P. 513.

As mentioned before debentures payable upon delivery are 
negotiable instruments transferable by endorsement or mere de­
livery: Eastern Townships v. Compton, 7 R.L. 446; McFarlane 
v. St. Césairr, M.L.R. 2. (j.B. 160. 14 S.C.R. 738; and the mere 
fact that they are under seal and are made by statute a charge 
upon the company’s property does not deprive them of their 
negotiable character: Bank of Toronto v. Coburg, etc., R.W. Co.,
7 O R. 1 ; and this case also decides that the strict rules of com­
mon law applicable to deeds does not apply, but rather the rules 
of the law merchant ; and so the fact that debentures are issued
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with the name of the payee in blank and that name is afterwards 
filled in by the company’s secretary does not invalidate them.

As against a transferee for value without notice the company 
cannot set up that the bonds were improperly issued : Webb v. 
Herne Bay, L.R. 5 Q.B. 642; and where there has been no legal 
transfer the company cannot set up against the equitable trans­
feree any claims it may have against the transferor, even though 
he may upon the register still appear as the legal owner : 
lie Romford Canal Co., 24 Ch. I). 85; nor can it set off against 
the assignee rent due from the assignor since his assignment: 
Watson v. Mid Wales R.W. Co., L.R. 2, C.P. 593.

116. The company may, for the purposes of the undertaking, 
borrow money by overdraft or upon promissory note, warehouse 
receipt, bill of exchange or otherwise upon the credit of the com­
pany and become party to promissory notes and bills of ex­
change ; and every such note or bill made, drawn, accepted or en­
dorsed, by the president or vice-president of the company, or 
other officer authorized by the by-laws of the company, and 
countersigned by the secretary of the company, shall lie binding 
on the company; and every such note or bill of exchange so 
made, drawn, accepted or endorsed shall be presumed to have 
been made, drawn, accepted or endorsed with proper authority, 
until the contrary is shown; and in no case shall it be necessary 
to have the seal of tin* company affixed to such promissory note 
or bill of exchange, nor shall the president or vice-president or 
secretary or other officer of the company, so authorized be in­
dividually responsible for the same, unless such promissory note 
or bill of exchange has been issued without proper authority; 
but nothing in this section shall be construed to authorize the 
company to issue any note or bill payable to bearer, or intended 
to be circulated as money or as the note or bill of a bank. 51 V., 
e. 29, s. 98, Am.

The words “May borrow money by overdraft, etc.,” are new.
As the section is now amended a railway is enabled to borrow 

money, not only by promissory notes and bonds, but by almost
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any method now known in finance. In England where a similar 
power to make notes is not expressly given it has been laid down 
that it will only be implied where a company cannot do busi­
ness without it, and in the case of railway companies it will not 
be inferred from a mere power to incur debts: Bateman v. Mid 
Walts R.W. Co., L.R. 1, C.P. 499; but see Re Peruvian R.W. Co., 
L.R. 2, Ch. 617. Before express power to make notes was given 
the same rule was laid down in Ontario: Topping v. Buffalo, etc., 
R.W. Co., 6 U.C.C.P. 141; but sometimes such power was con­
ferred By the company’s special act: Kingston, etc., R.W. Co. 
v. Gunn, 3 U.C.R. 368. Debentures or coupons would not be 
treated as promissory notes where the company had no power to 
give such notes: Geddes v. Toronto Street R.W. Co., 14 U.C.C.P. 
513; where power is given to certain officers to make notes a note 
purporting to be made by the company but not signed by the 
persons authorized by statute or by-law is invalid: Mechanics 
Bank v. Bramley, 25 L.C.J. 256; Jones v. Eastern Townships, 
etc., Co., M.L.R. 3, S.C. 413; and where the secretary of a com­
pany had power to make notes, hut instead indorsed one for the 
accommodation of another, it was held that a person who took 
the note with knowledge of the circumstances could not recover 
from the company: Union Bank v. Eureka, etc., Co., 33 N.S.R. 
302 ; but in Quebec this defence would not be open to an indorser 
of a note made by a company who was himself being sued by 
another: Ball v. Atlantic, etc., R.W. Co., 3 Que. P.R. 315. For 
a general recent discussion of this subject see Bridgewater 
Cheese Co. v. Murphy, 23 A.R. 66, 26 S.C.R. 443. Where an 
officer of a company makes a note having no power to do so the 
payee cannot sue that officer for the value of the note, as ignor­
ance of his authority is ignorance of a matter of law not of fact 
and gives no cause of action: Struthers v. Mackenzie, 28 O.R. 
381-, particularly if the company has not repudiated its liability: 
Bank of Ottawa v. Harrington, 28 U.C.C.P. 488.
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Limitation of Time for Construction.

117. If the construction of the railway is not commenced and 
fifteen per cent, on the amount of the capital stock is not ex­
pended thereon within two years after the passing of the Act 
authorizing the construction of the railway, or if the railway is 
not finished and put in operation within five years from the pass 
iug of such Act, then the powers granted by such Act or by this 
Act shall cease and be null and void as respects so much of the 
railway as then remains uncompleted. 51 V., c. 29. s. 89, Am.

This section was altered by substituting the word “five” for 
“seven” in the fifth line.

A somewhat similar provision will Ik* found in the English 
Tramways Act, 33 & 34 Viet., cap. 78. see. 18. and under it it
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was hold that “works” were not “substantially commenced 
merely by purchasing land for the purpose of erecting a generat­
ing station or by giving an order for the execution of certain 
parts of the works ; and it was further held that the “substan­
tial commencement” of the works means the execution of physi­
cal works and not mere preliminary preparations : Attorney- 
Genual v. Bournemouth Corporation (1902), 2 Ch. 714; and see 
Montreal, etc., R.W. Co. v. Chatcauguay, etc.. RAY. Co., 35 
S.C.K. 48, and notes 4 Can. By. Cas. 83 ; and therefore the defen­
dants were restrained from commencing or continuing to 
construct the tramways authorized by their provisional order. 
Where, however, a railway thirteen days before the time 
limited for exercising its powers of expropriation entered 
on lands, it was held that the entry was proper and the land 
l>« ing bona fide required for the purposes of the railway, the 
defendants could not be restrained from entering even though 
they could not possibly complete their railway within the time 
limited: Tiverton, etc., RAY. Co. v. Loosemore, 9 A.C. 480; and 
where by an Act passed on August 9th, 1899, the powers of the 
company to take lands were to cease three years after its enact- 
m« nt, it was held that the three years did not expire until after 
August 9th. 1902: Goldsmiths Company v. West Metropolitan 
BAY. Co. (1904), 1 K.B. 1

Where a railway company enters on land and its charter then 
expires, but is revived by a subsequent Act and all property pre­
viously acquired is vested in the revived company, the land 
which the company whose charter has expired had expropriated 
doe# not revert to the former owner or to the Crown, but remains 
sufficiently vested in the old company to permit of its conveyance 
to the company as revived : Grand Junction RAY. Co. v. Midland, 
7 A.R. 681.

Where a railway company had surveyed and filed plans for 
one-third of its length and had done some construction work 
such as grading, blasting and felling trees, this was held to be 
sufficient evidence that the company had commenced operations 
within the meaning of its charter to prevent a forfeiture, and 
a# the railway was authorized to construct in sections it was not 
bound before beginning work to file plans of the whole line : 
Ontario, etc.. RAY. Co. v. Canadian Pacific RAY. Co., 14 O.R. 432



170 CANADIAN RAILWAY ACT.

In Re Stratford, etc., R.W. Co. and Perth, 38 U.C.R. 112, it 
was decided by a divided court that as the railway had not tiled 
plans showing the whole of their route they could not exercise 
the powers conferred upon them by their charter. These eases 
are discussed in argument in Yale Hotel Company v. Vancouver, 
etc., R.W. Co., 3 Can. Ky. Cases 108.

Effect of Forfeiture. Failure to commence operations within 
the required time does not extinguish the claims of creditors 
against the shareholders in respect of unpaid stock due under 
s e. 108, ant' : Hughes v. Lalondt, 18 R.L. 205; Hay v. Blair, 12 
U.C.C.P. 257 ; Port Dover, <tc., R.W. Co. v. Grey, 31» U.C.R. 425.

A forfeiture may be waived by the Legislature which may, by 
special enactment, either expressly or impliedly continue the 
charter: Toronto v. Crook shanks, 4 U.C.R. 309; and see Grand 
Junction R.W. Co. v. Midland, 7 A.R. 681.

Where a company has failed to comply with the conditions 
precedent to beginning operations it has been held in Quebec that 
such non-compliance does not ipso facto operate as an extinction 
of the company nor a revocation of the charter as that can only 
be done at the suit of the Attorney-General and not by injunc­
tion or other proceeding taken by a private individual : Roy v. 
La Coin pay nie, etc., 11 L.N. 359, 14 Q.L.R. 255, Dominion Sal­
vage Co. v. Attorney-General, 21 S.C.R. 72; Compagnie, etc., v. 
Rascony, 20 L.C.J. 306; and the same rule has been laid down for 
Ontario by the Supreme Court : Hardy v. Pickerel, etc., Co., 29 
S.C.R. 216. But see llodyins v. O'Hara, 38 C.L.J. 81, a decision 
of Count. ,1., in an insurance case to the contrary.

General Powers.

By see. 51, ante, the powers granted by this Act are conferred 
only upon companies incorporated by Special Act; by see. 240, 
sub-see. 4, where an individual purchases a railway or section of 
a railway he must apply for incorporation at the next session 
of Parliament. Sec. 118 also confers the powers granted therein 
upon the “company,” which by sec. 2 (c), ante, means a railway 
company and includes any person having authority to construct 
or operate a railway. The only authority conferred upon a per­
son to do so is given by see 240, post, and then only subject to 
the li s therein contained. Apart from statute a receiver5515
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might have power to construct or operate, but only so far us the 
court or the deed under which he acts gives that power to him.
I See section 114, ante, ami notes) ami presumably an individual 
and not a company might be appointed under sections 285 and 
289, infra, to carry out a scheme of arrangement propounded by 
the directors of an insolvent company. Apart from these pro­
visions the powers conferred by the Act can only be exercised by 
a corporation and not by individuals who, while they might build 
and operate a railway, would not have any of the rights, privi­
leges or immunities granted by this statute and their liability 
would depend upon the common law. They would thus have no 
power to enter on or injure the lands of others and would be 
liable for all damages caused by them in the nature of a nuisance 
or a trespass, whether they had been guilty of negligence or not. 
The result is that for all practical purposes no one but a corpor­
ation can build or operate a railway in Canada, nor can one rail­
way exercise the powers conferred upon another unless the 
latter’s charter powers have been conferred upon the former by 
statute: Yale Hotel Co. v. Vancouver, etc., /MV. Co., 3 Can. Ry. 
Cases 108; and therefore a railway which has performed work 
and spent money upon the construction and operation of 
another’s line without authority cannot recover for their value: 
Great Western R.W. Co. v. Preston, etc., R.W. Co., 17 V.C.K. 477. 
And so a railway company which runs its trains over another’s 
line without authority would not be entitled to the protection of 
the statute and would be liable at common law for all damages 
which it caused to others in the course of its unwarranted occu­
pation and operation: Wcllcans v. Canaria Southern R.W. Co., 
21 A.R. 297. Reversed upon the facts: Michigan Central R.W. 
Co. v. Wcllcans, 24 S.C.R. 309, and see the remarks of Earl 
Cairns in Gardner v. London, etc., R.W. Co., L.R. 2 Ch., at p. 212 
quoted, 2 Can. Ry. Cast's 259.

Subject, however, to the limitations about to be mentioned a 
company which carries on the operations which are expressly 
authorized by its act of incorporation with due diligence and 
without negligence is not liable in an action for any damages 
which naturally flow from performance of the works which il 
is authorized to execute: Canadian Pacific R.W. Co. v. Roy, 1 
Can. Ry. Cases 196, following G< dries v. Hann Reservoir, 3 AX’. 
430, and Hammersmith R.W. Co. v. Brand, L.R. 4. ILL. 171. 
and the previous state of the common law imposing liability can-
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not render inoperative the positive enactment of a statute : Cana­
dian Pacific R.W. Co. v. Roy, supra. This view had been com­
batted in the Province of Quebec where it had been held that 
notwithstanding the powers conferred upon railways by the Rail­
way Act, 51 Viet., cap. 29 (D.), a railway company was liable 
under the civil law in force in Quebec though they carried out 
the works authorized by statute without any negligence on their 
part. See 1 Can. By. Cases 170 and notes, 2 Can. By. Cases, pp. 
303-305, but by the decision of the Privy Council, supra, the law 
laid down for the Province of Quebec is now the same as in the 
other Provinces and in England. Similarly a railway company 
to which the Act 51 Viet., e. 29, applied being authorized by law 
to carry cattle and as a necessary incident thereto to maintain 
pens for herding them are not liable if in the ordinary exercise 
of their powers they create a nuisance: Bennett v. Grand Trunk 
R.W. Co., 1 Can. Ry. Cases 451, following London, etc., R.W. Co. 
v. Truman, 11 A.C. 45; nor were they prior to the present Act 
fsection 239, infra) liable for fires set out by their locomotives 
unless some negligence on their part could be shown : Canadian 
Pacific R.W. Co. v. Roy, supra, and cases cited in notes 1 Can. 
Ry. Cases 208, et scq., but section 239, infra, has altered the law 
in this particular, though in other respects it is still the law in 
the ease of railway companies that all injuries resulting from the 
proper operation of the company under their powers expressly 
or impliedly granted them by statute are deemed to be included 
in the compensation granted under the terms of the statute and 
must be recovered under its provisions nor can they be made the 
subject of an independent action : Powell v. Toronto, etc., R.W. 
Po.f 25 A.R. 209; Hammersmith v. Brand, L.R. 4, H.L. 171. 
Brodeur v. Roxton Falls, 11 R.L. 447 ; and if a contractor is 
building part of the line for the railway and necessarily causes 
damages he may claim the benefit of the statute : Hendrie v 
Onderdonk, 34 C.L.J. 414. The following are additional instances 
"f the application of this principle: Temporary inconven 
ienee caused to land owners during construction : Hendrik v. 
Onderdonk. supra. Vibration caused by railway trains passing 
along an adjoining highway : Powell v. Toronto, etc., R.W. Co., 
supra; the laying of street railway tracks closer to one side of 
the street than the other : Attorney-General v. Montreal Street 
R.W. Co., 1 L.N. 580; the escape of electricity from the tracks 
of a street railway company, causing injury to the operations of
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a telephone company where that is a natural incident to opera­
tions legalized by statute: Eastern, etc., if.IV. Co. v. Cain Town 
Telephone Co. (1902), A.C. 381 ; but the “power” to do a par­
ticular thing as, for instance, to construct a railway, does not 
justify the undertakers (to use a general word) in doing that 
thing so as to cause a nuisance unless by express language or 
necessary implication that is stated or must be inferred : Shelfer 
v. City of London, etc., Co. (1895), 1 Ch. 287. at p. 290; set- 
National Telephone Co. v. Haler (1893), 2 Ch. 180 ; and 
so any company is always liable where fires were set by its 
locomotives and negligence or defective appliances could Im­
proved : Rainville v. Grand Trank 7f.1V. Co., 1 Can. Ry. Cases 
113, and other cases reported and cited, ibid. So also an inter­
ference with ancient lights or causing a subsidence of the soil i< 
not expressly or impliedly authorized and damages therefor can 
be recovered : Jordeson v. Sutton (1899), 2 Ch. 217, and vibration 
caused by the operation of heavy machinery in a power lions.- : 
llopkin v. Hamilton Electric Liyht Co., 2 O.L.R. 240. 4 O.L.R. 
258; and the privileges conferred by its charter upon a stn- t 
railway company for the construction and operation of its rail­
way upon the public streets do not relieve it from damages to 
the owners of property adjoining its power house arising from 
smoke, noise, and vibration in so far as they depreciate til- 
rental or selling value of the property : G arena v. Montreal 
Street 7f.1V. Co., 2 Can. Ry. Cases 297 : and a railway company 
has no right to allow smoke to escape for a longer time than 
is absolutely necessary : South Eastern 7f.1V. Co. v. London 
County Council, 84 L.T. 632 : and any careless oppressive or 
arbitrary exercise of its statutory powers will render the com­
pany liable to an action for damages: Sutton v. Clarke, 6 Taun­
ton 34: East Fremantle v. Annis (1902), A.C. 213, and where 
work is carried on night and day to the discomfort of adjoin­
ing owners that being an admittedly unreasonable exercise of 
its powers it will be restrained : Roberts v. Charing Cross, tie.. 
RAY. Co.. 87 Tj.T. 732. 19 T.L.R. 160. So a ko where work is 
entered upon before parliamentary powers are actually granted 
the company takes the risk of liability for all damages which 
may be caused thereby : Ash v. Great Northern. 7f.1V. Co., 19 
T.L.R. 639. and an escape of electricity due to a failure to exer­
cise the high degree of care, skill and foresight required of per-
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sons engaging in operations of a dangerous nature is actionable 
negligence notwithstanding the existence of a statute authoriz­
ing the use of electricity: Royal Electric Co. v. If eve, 32 
S.C.R. 426. There is said to be a distinction between the powers 
conferred upon the municipality and those conferred upon a 
railway company respectively to expropriate property, as the 
former exists for the public good and the latter is primarily a 
commercial enterprise and therefore it is said that their charters 
should be more rigidly construed: Harding v. Township of 
Cardiff, 29 Gr. 308.

The cases dealing with the various classes of powers confer­
red upon railways will be found referred to under other ap­
propriate sections.

118. The company may for the purposes of the undertaking, 
company subject to the provisions in this and the Special Act contained :—
epwt of For the purposes of the undertaking a company may exer- 
1 h. un eis:1 its statutory powers though the result may be to deprive the 

'l mg owners of property of a mine which is upon their lands, but if 
it could be shown that the company were acquiring the land 
not for the purposes for which the powers were given, but for 
some collateral object as, for instance, to sell at a profit, the 
exercise of its powers for such a purpose would be restrained: 
Jenkins v. Central Ontario R.W. Co., 4 O.R. 593. And the 
court may always control the powers of a railway company when 
exercised for some colourable purpose: Calloway v. London. 
L.R. 1 H.L. 34; Ever8field v. Midsussex R.W. Co., 3 De. <i. & 
J. 286; Dodd v. Salisbury R.W. Co., 5 Jur. N.S. 783; Carington 
v. Wycombe R.W. Co., L.R. 3 Ch. 377. As was said by Lord 
Cairns in Richmond v. North London R.W. Co., L.R. 3 Ch. at 
p. 681, “One of the best established objects of the jurisdiction 
of this court is to take care that companies exercising powers 
under their acts shall not exercise them otherwise than for the 
purpose of the act.” This was quoted and followed in Nihan v. 
St. Catharines, etc., R.W. Co., 16 O.R. 459, at p. 473. See also 
Re Watson and Northern R.W. Co., 5 O.R. 550.

The term “undertaking” used in this paragraph is defined 
ante, sec. 2 (bb).
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(a.) enter into and upon any Crown lands without previous To enter 
Uti lise therefor, or into and upon the lands of any person whom- 
soever, lying in the intended route or line of the railway ; and 
make surveys, examinations or other necessary arrangements on 
such lands for fixing the site of the railway, and set out and Survo>'8- 
asci rtain such parts of the lands as are necessary and proper for 
tin railway:

Formerly 00(a). This section relates only to preliminary 
surveys ami staking out of the land. Where a company desires 
to take, use or occupy Crown lands sections 134 to 136, infra, 
would govern, and a previous license to do so would have to be 
obtained; similarly where the company desires to occupy the 
lands of individuals sections 138 to 141. infra, would apply and 
necessary notices must be given and a warrant for immediate 
possession obtained if that is required.

(b.) receive, take and hold, all voluntary grants and dona-J^me 
lions of lands or other property or any bonus of money or de-grant* 
benture, or other benefit of any sort, made to it for the purpose bonu*eM- 
of aiding in the construction, maintenance and accommodation 
of the railway: but the same shall be held and used for the 
purpose of such grants or donations only;

Formerly 90(5). Where lands belonging to the Dominion of 
Canada are given by way of subsidy to a railway company that 
company takes the lands subject to all the conditions set out in 
the Dominion Lands Acts, so far as they can be made applicable 
to railways, whether those conditions appear in the patent to the 
company or not: Calgary, etc., R.W. Co. v. The Kmg, 8 Ex­
chequer 83, 33 S.O.R. 673.

Donations. “Mere donations are sometimes highly beneficial 
to the donors and frequently the construction of a line of rail­
way will give value to estates which till then were almost value­
less, ’’ fiirouard, J. : Quebec, etc., R.W. Co. v. Gibsone, 29 
N.C.R. 340, at p. 358. But where there is a covenant on the part 
of a railway company to locate its line through the lands con­
veyed that covenant in itself takes the grant out of the category 
of donations and makes it a conveyance for value, ibid. Where 
a grant of lands or payment of a bonus is made to a rail-
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way company in consideration of covenants by the latter 
to undertake certain works or operate or maintain its line in a 
spécifié manner, difficult questions arise as to how far such cov­
enants can be afterwards enforced against the company. See 
this subject discussed in 1 ('an. Ry. Cases, pp. 28!» to 2!»7. where 
a number of Canadian decisions are quoted.

(c.) purchase, take and hold of and from any person, any 
lands or other property necessary for the construction, main­
tenance and operation of the railway, and also alienate, sell or 
dispose of, any lands or property of the company which for 
any reason have become not necessary for the purposes of the 
railway ;

(</.) make, carry or place the railway across or upon the 
lands of any person on the located line of the railway : (i3-t>4 
V., c. 23, s. 3.

Formerly section 90 (c) amended. Compare 8 Viet., cap. 
18, sec. (i (Imp.). See also notes to sees. 122 to 174, infra.

When lands have been acquired for the purposes of the com­
pany they become impressed with a trust in favor of the public 
and can be used only for railway purposes unless they after­
wards, for any reason, fall within the description of “super­
fluous lands” as they are known in England (8 Viet., cap. 18, 
see. 127 (Imp.)), when under the provisions of the latter part of 
this sub-section they may be sold or disposed of : Valii ear v. Oram! 
Trank ff.1V. Co., 2 Can. Ry. Cas. 245, 3 Can. Ry. Cas. 399. but 
without such express powers a railway company cannot sell or 
alienate its lands: Mullincr v. Midland ff.1V. Co., 11 Ch. I). till . 
Pratt v. Orand Trunk ff.IV. Co., 8 O.R. 4!»!»: and generally it is 
for the railway company, when its good faith is not attacked, to 
determine whether lands owned by it are superfluous or not. but 
this rule does not apply where an execution creditor is trying to 
realize an execution against the company’s lands not required for 
th<- purposes of its railway : Erie, etc.. A*. IV. Co. v. Great Western 
ff.IV. Co., 19 Or. 43: and a railway company has no greater 
power to grant an easement in the nature of a farm crossing or 
a right of way over, or the right to lay a sewer under its premises 
than it has to convey the lands themselves : Guthrie v. Canadian
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Pacific R.W. Co., 1 Can. Ry Cases 1; Canadian Pacific R.IV.
Co. v. Guthrie, 1 Can. Ry. Cases 9; Valliear v. Grand Trunk 
R.W. Co., supra; Canada Southern R.W. Co. v. Niagara Falls,
22 O.R. 41. And the same cases show that where the right 
to an easement depends upon the presumption of a lost grant 
no such easement can be acquired over railway lands which are 
in use for the general purposes of the company. See also Great 
Western R.W. Co. v. Talbot (1902), 2 Cli. 759.

The question whether lands have beco superfluous” with­
in the meaning of the English Act cited above is a question of 
mixed law and fact to be determined upon each cast* as it arises :
Mac fie v. Callander, etc., R.W. Co. (1898), A.C. 270. For other 
English decisions upon this subject see Browne & Theobald 3rd 
Edition, pp. 234 to 23ti.

(c.) cross any railway, or join the railway with any other Cross
railway at any point on its route, and upon the lands of such nect with
other railway, with the necessary conveniences for the pur-othpr» v .. railways,poses ot such connection ;

Formerly section 90 (f). See sections 137, 177 and 178. 
infra, and notes.

(/.) make complete, operate, alter and maintain the railway Construct
with one or more sets of rails or tracks, to be worked bv the „ ,• operate
force and power of steam, electricity, or of the atmosphere, or railways, 
by mechanical power, or any combination of them ; Motive

Formerly section 90 (A ). Compare 8 Viet., cap 20, sec. 60.|,uwer' 
(Imp.).

The word “operate” in line one has been added and the word 
“maintain” substituted for “keep in repair.” The former sec­
tion also had the words “of animals” after “atmosphere” in 
line 3.

(g.) construct, erect and maintain all necessary and conven- Construct 
ient roads, buildings, stations, depots, wharfs, docks, elevators, 
and other structures, and construct, purchase and acquirement,etc. 
stationary or locomotive engines, rolling stock, and other ap­
paratus necessary for the accommodation and use of the traffic 
and business of the railway;
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Formerly section IK) (1) amended. Compare 8 Viet., cap. 20, 
see. 16 & 86 (Imp.). The present section has been altered by 
the insertion of the words “roads,” “docks,” “elevators, and 
other structures,” and the employment of the word “rolling 
stock” in place of the words “carriages, waggons, floats, and 
other machinery.” The word “traffic” has been substituted for 
“passengers and freight.” “Rolling stock” is defined by sec. 
2(0 and “traffic” by sec. 2 (z) ante.

For notes upon the erection of stations see sec. 204, post.

Construct (/#.) make branch railways, and manage the same, and for 
raUwHVH. Hwt purpose exercise all the powers, privileges and authority 

necessary therefor, in as full and ample a manner as for the 
railway ;

Formerly section 90 (w.) amended. The former section 
read as follows “Make branch railways if required and provided 
for by this or the special act and manage,” etc. By sections 121 
and 122 of the former act there was power to make branch rail­
ways for the purposes therein mentioned and these sections now 
appear with various amendments as sections 175 and 176. The 
cases upon this subject will be found in the notes to those sec­
tions. For the English provisions upon this subject, compare 
5 and 6 Viet., cap. 55, see. 12, and 8 Viet., cap. 20, sec. 76. The 
latter empowering the owners of land adjoining the railway to 
make branch lim*s to it.

Trans­
port pas 
songer#
freight.

(i.) take, transport, carry and convey persons and goods on 
the railway, regulate the time and manner in which the same 
shall be transported, and the tolls to be charged therefor ;

Formerly section 90 (&.). Compare 8 Viet., cap. 20, sec. 86 
(Imp.). The differences between this and the former section 
are not important. The conditions under which passengers and 
goods are to be carried are laid down in sections 211 to 231. 
infra, and the provisions as to tolls in sections 251 to 280. 
“Toll” is defined by section 2 (x), ante.

Remove (j.) fell or remove any trees which stand within one hundred 
tm feet from either side of the right of way of the railway, or which 

are liable to fall aero* any railway track;



GENERAL POWERS. 179

Formerly 90 (c.). The damages which flow from the exer­
cise of this right should be the subject of compensation and ar­
bitration under the act. The owner has no right of action in the 
courts for the value of trees cut down : Evans v. Atlantic, etc.,
R.W. Co., M.L.R. 6 8.C. 493, but the right to cut trees is dis­
tinct from the right to take land and if a company wishes to exer- 
eisc such right they should serve a distinct notice and offer com- 
p« n sat ion therefor, and if no such notice is given, arbitrators 
in rixing damages for taking laud cannot allow in addition 
damages for the possibility that the owner’s tiws may be cut 
down : Re Ontario, etc., R.W. Co. v. Taylor, 6 O.R. 338. When1 
trees are cut down by a railway company in exercise of this right 
tie- timber belongs to it; subject always to the liability to pay 
til-* true owner compensation therefor under the act; but if in­
stead of proceeding under the expropriation clauses of the 
statute the owner sues the company for the damages, his action 
will be barred after one year under see. 242, sub-sec. 1, infra:
Mr Arthur v. Northern, etc., RAY. Co., 15 OR. 733, 17 A.R. 86.

(/.*.) make or construct in, upon, across, under or over any Construct
railway, tramway, river, stream, watercourse, canal, or highway, menu.
which it intersects or touches, temporary or permanent inclined bridges,draini,
planes, tunnels, embankments, aqueducts, bridges, roads, ways, fences, 
past-ages, conduits, drains, piers, arches, cuttings and fences ; etc‘

Formerly section 90 (#/.). Compare 8 Viet., cap. 20, sec. 16 
(Imp.). As to crossing railways and tramways see sub-section 

- ), ante, and sections 137, 177, and 178, infra; for crossing 
rivers, streams, watercourses or canals see sections 178 to 
183, infra, for crossing highways, sections 184 to 191 ; 
f< r drainage works, sections 196 and 197 ; for fences, sections 
199 to 201; bridges, tunnels and other structures, 202 and 203.

(1.) divert or alter, as well temporarily as permanently, thej^’®^^ 
course of any such river, stream, watercourse or highway, or and 
r«v> * or sink the level thereof, in order the more conveniently 
1" carry the same over, under or by the side of the railway;

Formerly sec. 90 (h). Compare 8 Viet., cap. 20, sec. 16 
(Imp.). For cases in which a highway may be diverted see notes 
to sections 186, infra, or a water way sections 179, 196 and 197,
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(m.) make drains or conduits into, through or under any 
lands adjoining the railway, for the purpose of conveying water 
from or to the railway;

Formerly sec. (♦). Compare 8 Viet., cap. 20, sec. lti (Imp.) 
See see. 141, infra, for method of obtaining water required by the 
railway.

(».) divert or alter the position of any water-pipe, gas-pi pi-, 
sewer or drain, or any telegraph, telephone or electric lines 
wires or poles;

Formerly see. 900"). The words “electric lines, wires or 
poles” were formerly “electric light, wire or pole.” The mean­
ing of “electric lines” in this connection does not seem to be 
quite clear. It would almost seem to confer power to divert or 
alter the position of an electric railway track.

(o.) construct, acquire ami use telegraph, telephone or elec­
tric lines and plant ;

Formerly sec. 90 (m) amended. The section formerly r ad 
“Construct or acquire electric, telegraph and telephone lines 
for the purposes of its undertaking.” The words in italics hav­
ing been left out it might be argued that a railway is not now 
restricted in the construction of works of this character to eas-s 
where it is necessary for or cognate to the main object of its in­
corporation, but by section 192, infra, it is expressly provided 
that the company may construct and operate telegraph and tele­
phone lines upon its railway for the purposes of its undertaking ; 
so that in this sub-section the former limitation is preserved in 
effect. See also notes to sub-sec. (</), infra, and to sections 192 
to 195.

(p.) from time to time alter, repair or the before-
mentioned works or any of them, and substitute others in their 
stead ;

Formerly sec. 90 (p). Compare 8 Viet., cap. 20, sec HO 
(Imp.).

854



GENERAT. POWERS. 181

The powers granted by this clause are not limited to the time 
granted by the special act or railway act for the construction 
of the railway, and so they may alter and repair old works, or 
substitute new works for them after the time limited for origin­
ally constructing those works has expired: Elmsley v. North 
Eastern R.W. Co. (1896). 1 Ch. 418. On the general subject 
of repairs see sections 208 to 210, infra.

(q.) do all other acts necessary for the construction, main-I)oother 
tenance and operation of the railway. 51 V., c. 29, s. 90, Am. JptgSSJry

Formerly sec. 90 (q.). Compare 8 Viet., cap. 20, sec. 16 
• Imp.). It has been held in England that a similar provision 
"limited a railway company in the exercise of the powers granted 
by this section to cases in which the proposed works were actu­
ally necessary for the “construction, maintenance and opera­
tion** of the railway, and the mere fact that works not in terms 
authorized might save expense to the company is no ground for 
allowing the latter to execute them and so a railway which 
had no express power to divert a highway was not allowed to do 
so on the ground that that course was much cheaper than run­
ning their line above or below it: Quern v. Wycombe R.W.
Co., L.R. 2 (j.B. 310, see pp. 320 and 325; nor was a railway 
company allowed to build a mortar mill on their land, thereby 
causing a nuisance though thereby they could execute their 
works more economically: Fenwick v. East London R.W. Co.,
20 Eq. 544. at p. 549 and 551. This case was explained in Har­
rison v. Southwark, etc., Co. (1891), 2 Ch. 409, and it and Queen 
' Wycombe R.W. Co., supra, were followed with reluctance by 
Fry, •).. in Pugh v. (iolde n Valleg R. IV. Co., 12 Ch. D. 274,15 Ch.
I). 330, quoting Jessel. M.R., in F< nwick v. East London R.W. Co. 
ibid, at p. 551, as follows: “I think the ease is concluded by the 
authorities (I should have thought it would have been by good 
sense without authority) that you cannot damage your neigh­
bor's property merely for the purpose of saving yourself a lit­
tle money where it is unnecessary for the construction of the 
railway;” hut whether works are “necessary for the construc­
tion" of the railway or not is not a question for the land owner 
to decide, and so where a company in order to prevent access 
to the plaintiff's land being completely blocked took land of 
theirs against their will for the purpose of diverting a highway
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Déclara-

with 

to lands.

thereby diminishing the obstruction, it was held that the com­
pany was entitled to do so : Dowling v. Pont if pool, etc.. /.‘.Vi'. 
Co., 18 Eq. 714.

2. Any company which has obtained from the Crown by 
way of subsidy or otherwise, in respect of the construction or 
operation of its railway, a right to any land or to an interest in 
land, has, and from the time of obtaining such right has had, 
as incident to the exercise of its corporate powers, authority to 
acquire, sell or otherwise dispose thereof or any part thereof; 
and such company may convey the same, or any part thereof, 
to any other company which has entered into any undertaking 
for the construction or operation, in whole, or in part, of the 
railway in respect of which such land or interest in land was 
given ; and thereafter such other company shall have, in res­
pect of such land or interest in land, the same authority as 
that of the company which has so conveyed it; and as to any 
lands given to the company by any corporation or other 
party, as aid towards, or as consideration in whole or in part 
for, the construction or operation of the company’s railway, 
either generally or with respect to the adoption of any particu­
lar route, or on any other account, the authority of the com­
pany and of any other company to which it may convey its 
right in any of the said lands shall be the same as if such lands 
had been obtained by the company from the Crown as afore­
said. 55-56 V., c. 27, s. 3.

The first thirteen lines of this sub-section were enacted as 
sec. 9(1 (s) of 51 Viet., cap. 29, by 53 Viet., cap. 23, see. 1, and 
the rest was added by 55 and 56 Viet., cap. 27, sec. 3, from 
which the present sub-section is taken. The first part empowers 
a company who has received Crown lands by way of subsidy or 
otherwise to convey them to any other company who may haw 
arranged for the construction of the former’s line while the lat­
ter part conferred a similar power in any case in which lands 
have been given to a company by “any corporation or other 
party.” The section is declaratory in form and apparently 
retrospective, the wording being “any company • • • has and
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from the time of obtaining such right has had,” etc, In Re 
Quebec d- Atlantic, etc., RAY. Co., (j.R. 8 Q.B. 42, it was held 
independently of any statute that a railway company having 
obtained subsidies has the right to transfer the same to any 
other railway company which requires its franchises; but such 
assignment would no doubt be subject to all conditions express 
or implied upon w hich the lands were originally granted ; 
Re Calgary, etc., RAY. Co. v. The King, 8 Ex. C.H. 83, 33 8.C.R. 
673.

119. The company shall restore, as nearly as possible, to Company
its former state, any river, stream, watercourse, highway, water- u>
pipe, gas-pipe, sewer or drain, or any telegraph, telephone or far as 

* . voHrtibloelectric lines, wire or pole, which it diverts or alters, or it shall „orka
put the same in such a state as not materially to impair its use- diverted.
fulness. 51 V., e. 29, s. 91, Am.

The only difference between this and the former section is the 
substitution of “lines” for “light” before “wire” in the 
fourth line. Compare 7 Viet., cap. 20, sees. 18, 20 and 21.

120. The company shall, in the exercise of the powers by Com pen - 
this or the Special Act granted, do as little damage as possible,
and shall make full compensation, in the manner herein and 
in the Special Act provided, to all parties interested, for all 
damage by them sustained by reason of the exercise of such 
powers. 51 V., c. 29, s. 92.

This section was first introduced into the Railway Act of 1888, 
as section 92, and according to the view of the late Chief Justice 
Armour in Re Birely and Toronto, etc., RAY. Co., 28 O.R. 468, 
its introduction had an important bearing upon the liability of 
railway companies to pay compensation under the act for 
damages to property caused by the exercise of their powers. The 
rules upon which compensation for lands taken and lands in­
juriously affected should be based had been the subject of much 
discussion, both in England and Canada for many years, and 
while the wording of English and Canadian statutes was dif­
ferent, the rules adopted prior to this enactment in 1888 were 
substantially the same. Without now discussing them in full
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the statement of their effect about to be given is submitted as 
bring substantially aeeuratv. The rules submitted are as fol-

1. Unless it clearly appears that a legislature intended to take 
away property without paying or requiring the payment of com­
pensation, such an intention will not be inferred: Commissioner 
of Public Works v. Logan (1903) A.C. 355, following Western 
Caunties K.W. Co. v. Windsor, etc., B.W. Co., 7 A.C. 178 ; Re 
McDowell d- Palmerston, 22 O.R. 563.

2. The value of the lands taken must, of course, be paid for, 
the rule being to ascertain the value of the land of which the 
part so expropriated is a portion before the taking and the value 
of the same land after the taking and deduct one from the other, 
the difference being the amount to be allowed for compensation: 
James v. Ontario, etc., K.W. Co., 12 O.R. 624, 15 Alt 1, follow­
ing Ke Ontario, etc., K.W. Co. and Taylor, 6 O.R. 338.

3. “The value of the land is to be assessed on the principle 
of compensation to the owner. The question is not what the 
persons who take the land will gain by taking it but what the per- 
>on from whom it is taken will lose by having it taken from 
him: per Lush, J., Sh biting v. Metropolitan Hoard of Works* 
L.R. 6 Q.B. 37, at p. 45.

4. Whether lands have lieen taken or not the company must 
pay to the owner compensation for all injuries which the rest 
of the lands suffer through the construction of its works ils dis­
tinguished from their subsequent operation or as it is frequently 
put. they must pay damages for all lands “injuriously affected 
by their construction :H Parkdalc v. West, 12 A.C. 602; Pion v. 
Sorth Shore K.W. Co., 9 L.N. 218, 12 Q.L.R. 205, 14 S.C.lt. 677 
14 A.C. 612.

5. Where any part of a land owner’s property is taken the 
company must not only compensate him for the value of the 
lands so token and for the damage to the rest of his lands which 
have been or may la- injuriously affected by the construction 
of the railway, but they must also pay compensation for damages 
dont* or to be done to the remainder of the land by the opera­
tion of the railway as well as, for instance, for possible de­
preciation in value owing to vibration, smoke, and noise from 
passing trains: liucclcuch v. Metropolitan, L.R. 5 1I.L. 418:
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Rssex v. Local Hoard of Aetna, 14 A.C. 153; Wood v. Atlantic, 
cl,., R.W. Co., (j.R. 2 Q.B. 335, (1895), A.C. 257.

6. Where no part of a person’s land is taken there is no right 
to compensation for injuries to adjoining property from the 
operation as distinguished from the construction of the railway : 
Hammersmith v. Brand, L.R. 4 ILL. 171; Glasgow, etc., BAY. 
Co. v. Hunter, L.R. 2 ILL. 8c. 78; Be Medler d’ Toronto, 4 Can. 
Ry. Cas. 13 and notes.

This being in substance the law in England and in Canada 
prior to the statute of 1888, section 92 of the act of 1888 cor­
responding with section 120 of the present act was introduced 
and from the fact that it was general in its terms and followed 
a clause conferring powers of operation as well as expropriation 
and construction, Armour, C.J., decided that the sixth rule 
stated above was reversed and that compensation must now be 
allowed for injuries arising from the operation of the railway 
even though no lands had been taken : Be Bircly and Toronto, 
etc., BAY. Co., 28 O.R. 468, in which an appeal was quashed, 25 
A It. 28; but the point was again brought up in Powell v. Toronto, 
itc., BAY. Co., 25 A.R. 209, where the Bircly case was referred 
to and it was held that notwithstanding the introduction of 
section 92 no compensation could be allowed to the owner of 
land fronting on a street along which a railway had been con­
structed, for damages from the operation of the railway; as com­
pensation for lands injuriously affected must be based on injury 
or damage to the land itself and not on personal inconvenience 

« r discomfort to the owner or occupant. Though not in tenus 
overruled the judges of the Court of Appeal did not follow it 
nor adopt the rule of construction laid down by Armour, C.J., 
in his judgment. Up to the present therefore it may perhaps 

be safely stated that the above six rules still prevail though the 
matter may yet become the subject of further consideration in the 
Supreme Court and Privy Council. The subject of compen­
sation under the Government Railways Act, R.S.C., cap. 39, 
see. 3 (c), which is different in its terms, has been fully con­
sidered in Vczina v. The Queen, 17 S.C.R. 1. The subject is 
further dealt with under sections 138, et. seq., but the following 
recent cases may he usefully consulted : Huot v. Quebec, etc., 
BAY. Co., Q.R, 10 S.C. 373; Queen v. Robinson, 4 Ex. C.R. 430; 
25 S.C.R. 692; Manchester, etc., BAY. Co. v. Anderson (1898),
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- Ch. *‘194; Dickson v. Chateaugnay, etc., K.W. Co., Q.R. 17 S.C 
170; Cliatcauguag, de., K.W. Co. v. Trenholme, (j.li. 11 CjB. 
45; The King v. Hedger, 7 Ex. C.K. 274; McQnade v. The King, 
ibid. 318; Todd v. Meaford, 6 O.L.R. 469; lie Mrdler <t Toronto, 
4 Can. Ry. Caa. 13; He McDonald v. Toronto, etc., K.W. Co., 2 
O.W.R. 723; Ke McQuesten v. Toronto, etc., K.W. Co., ibid. 721.

Powers 121. Any company operating a railway from any point in may be . . ' *
«•wrtised Canada to any point on the international boundary line may
iu l.S. exercise, beyond such boundary, the powers which it may exer­

cise in Canada, in so far as they are permitted by the laws in 
force there. 53 V., c. 28, s. 1, part.

In Macdonald v. Grand Trunk U.IV. Co., 31 O.R. 663, at 
p. 665, Meredith, C.J., said, “The railway act is in my opinion 
not applicable to a railway situate in a foreign country, though 
operated by a company incorporated by or under the authority 
of the Parliament of Canada” and, accordingly, in that case 
he held that the restrictions imposed upon contracts under what 
is now sec. 214 (3), infra, did not apply to contracts which 
were being performed by or to the working of a railway in the 
Vnited States.

Location of Line.

Mnp. 122. The company shall prepare a map showing the general
location of the proposed line of the railway, the termini and the 
principal towns and places through which the railway is to pass, 
giving the names thereof, the railways, navigable streams and 
tide-water, if any, to be crossed by the railway, and such as may 
he within a radius of thirty miles of the proposed railway, and. 
generally, the physical features of the country through which 
the railway is to be constructed, and shall give such further or 
other information as the Minister may require.

Applicft- 2. Such map shall be submitted to the Minister in duplicate 
approval am* PrePare<l uPon a ^«le of not less than six miles to the inch, 
•if map. or upon such other appropriate scale as the Minister may deter­

mine, and shall be accompanied by an application in ^105
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elating the Special Act authorizing the const met ion of sueh 
railway and representing tin* Minister’s approval of the general 
location as shown on the said map.

3. Before approving such map and location the Minister Approval 

may, subject to the Special Act, make such changes and alter­
ations therein as he may deem expedient, and upon being 
satisfied therewith shall signify his approval upon the map and
the duplicate thereof, and when so approved, the map and 
application shall he tiled in the Department of Railways and 
('anals ami the duplicate thereof with the Board, and no change 
or alteration from the general location of the line of the rail­
way, as approved by the Minister, shall In* allowed, unless such 
change or alteration has been first approved by the Minister.

4. The foregoing provision of this section shall only apply Applics- 

to the main line and to the branch lines over six miles in length. |ir,K l.,.,|.

5. Vpon compliance with the preceding provisions of this 
section the company shall make a plan, profile and book of Plan, pro 
reference of the railway. The plan shall show the right of „f 
way, with lengths of sections in miles, the names of terminal reference, 
points, the station grounds, the property lines, owners’ names.
the areas and length and width of lands proposed to be taken, plan, 
in figures, (every change of width being given), and the bear­
ings, also all open drains, watercourses, highways and rail­
ways proposed to be crossed or affected. The profile shall Protile, 
show the grades, curves, highway and railway crossings, open 
drains and watercourses. The book of reference shall des- Book of

• reference.
cribe the portion of land proposed to be taken in each lot to 
be traversed, giving numbers of the lots, and the area, length 
and width of the portion thereof proposed to be taken, and 
names of owners and occupiers so far as they can be ascer­
tained. The Board may require any additional information 
for the proper understanding of the plan and profile.
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6. The plan, profile and book of reference may be of a section 
or sections of the railway.

7. In the province of Quebec the portion of the railway 
comprised in each municipality shall be indicated on the plan 
and in the book of reference by separate number or numbers. 
63-64 V., c. 23, s. 6, part, Am.

The 1st, 2nd, 3rd and 4th sub-sections, providing for a pre­
liminary map showing the general location of the line, are new 
and are additions to the corresponding sections 123 and 124 
of the Act of 1888, as amended by 63 & 64 Viet., cap. 23, sec. 6.

The 5th sub-section corresponds to former section 123 and is 
much more minute and specific in its requirements. The ex­
pression “ property lines” means the dividing or boundary lines 
between the lands of adjoining owners.

There is no provision in this Act for any change in location 
without the approval of the Hoard under section 130, the former 
section 117 having been omitted.

Under the Act of 1888 the duties of the Minister or his 
Deputy, section 125, in examining and certifying the plan, etc., 
were ministerial. Under this section the Minister may make 
changes and alterations in the location map as he may deem 
expedient.

123. Such plan, profile and book of reference shall be 
submitted to the Board, who, if satisfied therewith, may 
sanction the same, and by such sanction shall be deemed to 
have approved merely the location of the railway and the 
grades and curves thereof, as shown in such plan, profile and 
book of reference, hut not to have relieved the company from 
otherwise complying with this Act. 63-64 V., c. 23, s. 6, part. 
Am.

2. Before sanctioning any plan, profile or book of reference 
of a section of the railway, the Board may require the com­
pany to submit the plan, profile and book of reference of the 
whole, or any portion, of the remainder of the railway or such 
further or other information as the Board may deem exped­
ient. 63-64 V., c. 23, s. 6, part. Am.
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By this section the Board is substituted for the Minister, 
whose sanction is required, but such sanction is not to be taken 
as compliance by the company with the requirements of the other 
section* of the Act, e.g.t in the case of crossing highways: sections 
184, 186.

124. The plan, profile and book of reference, when so sane-Deposit 
tioned, shall be deposited with the Board, and each plan shall b - "to1,'à ml 
numbered consecutively in order of deposit, the company shall <ul'"‘s 
also deposit copies thereof, or of such parts thereof as relate to
each district or county through which the railway is to pass, duly 
certified as copies by the Secretary, in the offices of the registrars 
of deeds for such districts or counties respectively. 63-64 V., 
e. 23, s. 6, part, Am.

The date at which the compensation or damages for land taken 
is ascertained is fixed by the deposit of the plan, profile and book 
of reference. Section 153.

James v. Oalario d* Quebec R.W. Co. (1887), 15 A.R. 1.

125. The railway may be made, carried or placed across ororuin 
upon the lands of any person on the located line, although the ‘j™** 111 
name of such person has not been entered in the book of refer- ment*

... nutcnee, through error or any other cause, or some other tll afl-p(.t
person is erroneously mentioned as the owner of or entitled to ,(""n*tn“' 
convey, or as interested in such lands. 63-64 V., c. 23. s. 5.

Tin* words in section 118 (Act of 1888) “or within the dis­
tance from said line as aforesaid” were struck out by 63-64 V.. 
e. 23, s. 5.

There appears now to be no power to make a lateral devia­
tion not exceeding one mile, the relevant provision in see. 90 (d) 
and see. 117 in the Act of 1888 having been repealed. Ap­
proval by the Board of any deviation is required by see. 130.

126. Where any omission, misstatement or error is made in Krror* in 
any plan, profile or book of reference so registered, the company |ll1,‘v‘< 
may apply to the Board for a certificate to correct the same. The ,orrected. 
Board may, in its discretion, require notice to be given to parties Notice.

5341
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interested, and, if it appears to the Board that such omission, 
misstatement or error arose from mistake, may grant a certifi­
cate setting forth the nature of the omission, misstatement or 
« rror and the correction allowed.

2. Upon the deposit of such certificate with the Board, and of 
copies thereof, certified as such by the Secretary, with the regis­
trars of deeds of the districts or counties, respectively, in which 
such lands are situate, the plan, profile or book of reference shall 
be taken to be corrected in accordance therewith, and the com­
pany may, thereupon, subject to this Act, construct the railway 
in accordance with such correction.

3. Two justices may exercise the powers of the Board under 
this section. 51 V., c. 29, s. 128; 63-64 V., c. 23, s. 7, Am.

The power given to the Board is new.

127. Every registrar of deeds shall receive, and preserve in 
his office, all plans, profiles, books of reference, certified copies 
thereof, and other documents, required by this Act to be depos­
ited with him, and shall endorse thereon the day, hour and 
minute when the same were so deposited, and all persons may 
resort to the same, and may make extracts therefrom, and copies 
thereof, as occasion requires, paying the registrar therefor at 
the rate of ten cents for each hundred words, so copied or ex­
tracted, and ten cents for each copy made of any plan or profile. 
The registrar shall, at the request of any person, certify copies 
• if any such plan, profile, book of reference, or document, so de­
posited in his office, or of such portions thereof as may be requir­
ed, on being paid therefor at the rate of ten cents for each hun­
dred words copied, and such additional sum, for any copy of plan 
or profile furnished by him, as is reasonable and customary in 
like cases, together with fifty cents for each certificate given by 
him. For any breach of the duties by this section imposed upon 
such registrar, lie shall be liable on summary conviction to a 
penalty of ten dollars, and also to an action for damages at the 
suit of any person injured by such breach.
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2. Such certificate of the registrar shall set forth that the What 
plan, profile or document, a copy of which, or of any portion of 
which, is certified by him, is deposited in his office, and state the trar muet 
time when it was so deposited, and that he has carefully com­
pared the copy certified with the document on tile, and that the 
same is a true copy of such original. And such certified copy 
shall in all courts be evidence that such original document was Evidence. 
no deposited at the time stated and certified, and shall be prima 
facie proof of the original so deposited, ami that the same was 
signed, certified, attested, or otherwise executed by the persons, 
by whom, and in the manner in which, the same purports to be 
signed, certified, attested or executed, as shown or appearing by 
such certified copy, and in the case of a plan, that such plan is 
prepared according to a scale, and in manner and form, sanc­
tioned by the Board. 51 V., c. 29, ss. 132 and 133, Am.

128. A plan and profile of the completed railway or of so Plan and 
much thereof as is completed and in operation, and of the land J’oJifpfetcd 
taken or obtained for the use thereof, shall, within six months
after completion of the undertaking, or within such extended or 
renewal period as the Board at any time directs, be made and 
tiled with the Board, and plans of the parts thereof, located in 
different districts and counties, prepared on such a scale, and in 
such manner and form, and signed, or authenticated in such man­
ner, as the Board may from time to time, by general regulation or 
in any individual case, sanction or require, shall be filed in the 
registry offices for the districts and counties in which such parts 
are respectively situate ; and every company which fails or neg- 
lects to tile such plans and profiles with the Board, or to file such 
plana in such registry offices, within the said period, shall incur penalty 
a penalty of two hundred dollars, and a like penalty for each and J,°g|ect 
every month during which such failure or neglect continues. 51 
V.. c. 29, s. 134, Am. ; 62-63 V., c. 37, s. 2, Am.

General
129. All plans and profiles required by law to be deposited Pf°: 

by the company with the Board, shall be drawui to such scale, respeet 
with such detail, upon such materials, and of such character, asipt^plunH'
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the Board may, either by general regulation, or, in any ease 
require or sanction, and shall be certified and signed by the pre­
sident or vice-president or general manager and also by til - 
engineer of the company; and any book of reference, required to 
be so deposited, shall be prepared to the satisfaction of the 
Board. Unless anil until such plan, profile and book of refer­
ence is so made satisfactory to the Board, the Board may refuse 
to sanction the same, or to allow the same to be deposited with 
the Board within the meaning of this Act.

2. In addition to such plans, profiles and Ixmks of reference, 
the company shall, with all reasonable expedition, prepare an-! 
deposit with the Board, any other, or further plans, profiles, or 
books of reference of any portion of the railway, or of any siding, 
station or works thereof, which the Board may from time to 
time order or require. Sub. for 51 V., c. 29, s. 135.

This section, substituted for sec. 135 (Act of 1888), is more 
ample in its provisions. The former section simply gave the 
right to the Minister to prescribe the scale and the style of paper 
to be list'd in making the plans. The Board now has power to 
refuse to sanction the plan, profile and book of reference until 
these are made satisfactory to the Board.

Sub-sec. 2, providing that further plans, profiles and books 
of reference of a portion of the railway may be required by the 
Board, is also new. Until the requirements of the Board an* 
satisfied, the construction of the railway cannot proceed. Sc. 
131.

130. If any deviation, change or alteration is required by th 
company to be made in the railway, or any portion thereof, as 
already constructed, or as merely located and sanctioned, as 
aforesaid, a plan, profile and book of reference of the portion of 
such railway proposed to be changed, showing the deviation, 
change or alteration proposed to be made, shall, in like manner 
as provided in section one hundred and twenty-three, be sub­
mitted for the approval of, and may be sanctioned by the Board ; 
and the same, when so sanctioned, shall lie * and dealt4635
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with as provided in see. 124, and the company may thereupon 
make such deviation, change, or alteration, and all the provisions 
of this Act shall apply to the portion of such line of railway so 
;it any time changed or proposed to be changed as to the original 
line.

2. The Board may either by general regulation, or in any when 
particular case, exempt the company from submitting the plan. JjjJJJ" 
profile and book of reference, as in this section provided, where allowed, 
such deviation, change, or alteration, is made, or to be made, for 
the purpose of lessening a curve, reducing a gradient, or otherwise 
benefiting the railway, or for any other purpose of public advan­
tage, as may seem to the Board expedient, provided such deviation, 
change, or alteration shall not exceed three hundred feet from 
the centre line of the railway, located, or constructed, in accord- \oexten- 
ance with the plans, profiles and books of reference deposited*'™^ 
with the Board under this Act; but nothing in this section shall hwoml 
be taken to authorize any extension of the railway beyond the
termini mentioned in the Special Act. 51 V., e. 29, s. 120; 63-64 tinned in 
.. , Special
\.. c. 23, s. 8, part. Am. Art.

The effect of this section and the changes made by this Act 
in repealing sub-section (d) of sec. 90, secs. 117 and 118 (Act 
of 1888), is to deprive the company of any right to deviate in con­
structing its line from the located line except under the pro­
visions of this section with the approval of the Board.

Ilrookc v. Toronto licit Lint li. IV. Co.. 21 <>. R. 401.
The compulsory power of expropriation ceases upon the com­

pletion of the railway.
Kingston it* Pembroke It. IV. Co. v. Murphy, 17 S.O.R. 582.

131. The company shall not commence the construction of "
. , . not to bethe railway, or any section or portion thereof, until the provi-colli­

sions of secs. 123 and 124 art1 fully complied with; and shall not un/jp* 
make any change, alteration or deviation in the railway, or any certain 
portion thereof, until the provisions of the last preceding section lisions 
are fully complied with. 63-64 V., c. 23, ss. 4 and 8, part. Am. JjJJj***"*

13—RY. ACT.
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This and the preceding sections make it clear that the com­
pany is not entitled to proceed with the construction of the rail­
way as originally located or with any proposed deviation until 
the provisions of secs. 123, 124 and 130 are fully complied with.

Mines and Minerals.

132. No company shall, without the authority of the Board, 
locate the line of its proposed railway, nor construct the same or 
any portion thereof, so as to obstruct or interfere with, or injur­
iously affect the working of, or the access or adit to any mine 
then open, or for opening which preparations are, at the time of 
such location, being lawfully and openly made. 51 V., c. 29, 
s. 11!*. Am.

2. The company shall not be entitled to any mines, ores, 
metals, coal, slate, mineral oils or other minerals in or under any 
lands purchased by it, or taken by it under any' compulsory 
powers given it by this Act, except only such parts thereof as 
are necessary to be dug, carried away or used in the construction 
of the works, unless the same have been expressly purchased : 
and all such mines and minerals, except as aforesaid, shall be 
deemed to be excepted from the conveyance of such lands, unless 
they have been expressly named therein and conveyed thereby.

The main section corresponds to see. 119 (Act of 1888), the 
principal change being the insertion of the words “nor construct 
the same nor any portion thereof” in the second and third lines.

Sub-sec. 2 is new and is taken largely from sec. 77 of the 
English Railway Clauses Act of 1845.

“A reservation of minerals includes every sukstance which 
can be got from underneath the surface of the earth for the pur­
pose of profit, unless there is something in the context or in the 
nature of the transaction to induce the Court to give it a more 
limited meaning.”

IIext v. Gill, L. R. 7, Chy. App. 699, at p. 712.
Midland Ky. v. Chcckley, L. R. 4, Eq. 19.
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Mines in this section includes minerals whether got by under­
ground or open working: Midland v. Haunchwood Brick d1 Tilt 
Co., L.R. 20, Chv. l)iv. 552 ; and therefore a bed of clay, on which 
the railway had been made, was a mine excepted out of the con­
vey a nee of the land to the railway company, and might be dug, 
unless the company were willing to make compensation to the 
landowner.

Earl of Jersey v. Neath Union, L.R. 22 Q.R.D. 555.
liuabon Brick d" Terra Cotta Co. v. (1. IV. K.W. Co. (1893), 1 

Chv. 427.
So also is limestone.
Midland B. IV. Co. v. Robinson, 15 A. C. 19, but under sim­

ilar words in the English Waterworks Clauses Act ( 1847) it was 
held that clay was not included under the term “minerals.”

Notwithstanding the provisions of this section the company 
have the right to give notice to expropriate the minerals under 
the land as well as the surface lands upon its located line. Upon 
payment of the compensation the minerals would he “expressly 
purchased” within the meaning of this sub-section, the words 
are not to be confined to “purchased by agreement;” this pro­
vision is for the benefit, not of the mine owner, but of the com­
pany and only exempts the company from the obligation of buy­
ing the minerals together with the surface lands.

Errington V. Metropolitan District B. IV. Co.. L. R. 19, Chv. 
Div. 559.

(inat Western R. IV. Co. v. Bennett, L. R. 2, II. L. 27.
There is no provision in this Act corresponding to sec. 78 of 

till1 English Railway Clauses Act (1845). Sec. 183 is probably 
intended to take the place of the provisions of secs. 76 to 85 
inclusive of the English Act, leaving such matters to be dealt 
with by the Board.

133. No owner, lessee or occupier of any such mines or min­
erals lying under the railway or any of the works connected 
therewith, or within forty yards therefrom, shall work the same 
until leave therefor has been first obtained from the Board.

2. Upon any application to the Board for leave to work any 
such ic or minerals, the applicant shall submit a plan and pro­
file of the portion of the railway to he affected thereby, and of the

Mining 
under or 
within 40 
yards of
railway.

Applica­
tion for
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milling works or plant proposed to lx* constructed or operate, 
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ation and details as to the extent and character of the same.
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3. The Hoard may grant such application upon such terms 
and conditions, as to protection and safety of the public, as to 
the Board seem expedient, and may order that such other works 
be executed, or measures taken, as under the circumstances 
appear to the Hoard best adapted to remove or diminish tin- 
danger arising, or likely to arise, from such mining operations.

This is a new section, introduced in consequence of the intro­
duction of sec. 132. The Act of 1888 did not contain any exemp­
tion of the mines and minerals from ' " taken under tin- Act.
consequently mines and minerals under the railway passed to 
the company in case of land compulsorily taken, and compen­
sation i be made therefor. There seems to he an omission 
from this section of any provision for a case where, on account 
of the working of the mine being dangerous, the Hoard should 
refuse to grant leave to work it upon any terms.

If the Hoard have such power, is there any way in which tie 
owner can ti compensation for his inability to work his mine 
in consequence of the existence of the railway, unless it should 
he held that this was damage to a party interested within tin- pro­
visions of sec. 120? By that section the compensation must he 
made in the manner “herein and in the Special Act provided."

In re an arbitration between Lord Oerrard and L. & X. \Y. 
It. W. Co., (189.1), 1 (j. B.. 419. is a decision upon the principle < 
of < under the analogous sees. 77 to 8.1, 1
the English Railway Clauses Act, 184.1.

A mine-owner working mines outside the forty-yard limit 
would appear to he liable if the railway is thereby deprived of 
support and injured ; the special provisions of the Act not 
excluding the company from the common law right existing in 
the purchaser of the surface, to adjacent support from the wn- 
dor’s land.

Elliott v. .Y. E. /*’»/., 10 ILL. Cas. 333.
<i. IV. Eif. Co. v. Crfn Crihbwr Brick Co., L.R. (1894L 2 Ch 

157.

3
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Knowles v. L. & Y. By. Co., 14 A. C. 248.
L. d1 X. By. Co. v. Evans, (1893), 1 Ch. lti.
See as to evidence as to value of mineral.
Bnnvm v. Commission for I!aHways, (1890), 15 A.C. 240.

The claimant is not obliged to prove by costly tests or experi­
ments the mineral contents of his land.

(fut ( h v. McCurdy, 2 Van. Ex. C.R. 311.

Taking or Using Lands.

134. No company shall take possession of, use or occupy any Crown 
lands vested in the Crown, without the consent of Governor in lan,i* 
Council ; but with such consent, any such company may, upon 
sin h terms as the Governor in Council prescribes, take and ap­
propriate, for the use of its railway and works, but not alienate, May not 
so much of the lands of the Crown lying on the route of the rail- alhmatl‘" 
way as have not been granted or sold, and as is necessary for 
su« h railway, as also so much of the public beach, or of land so 
vesti-<1 covered with the waters of any lake, river or stream, or of 
tln ir respective beds, as is necessary for making and complet­
ing and using its said railway and works ; and whenever any such ^an(js 
lands are vested in the Crown for any special purpose, or sub- *Le,d l,v 
ject to any trust, the compensation money which the company trust, 
pays therefor shall be held or applied by the Governor in Coun­
cil for the like purpose or trust. 51 V., c. 29, s. 99, Am.

2. The extent of the public beach, or of the land covered Public 
with the waters of any river or lake in Canada, taken for thje and land» 
railway, shall not exceed the quantity hereinafter limited in the ^vt£retl 
case of lands which may lx* taken without the consent of the water, 
owner. 51 V., c. 29, s. 105, Am.

Sub-sec. 2 of this section corresponds with sec. 105 (Act of 
1888), with the addition of the words at the end thereof, “with­
out the consent of the owner.

Vancouver v. Canadian Pacific B. IV. Co., 23 S. C. R., 1, was 
decided upon somewhat analogous provisions in the Act of In­
corporation of the Canadian Pacific Railway Company, 44 V., 
e 1 s. 18.
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tary

As the consent of the Governor in Council is required to the 
taking of any land referred to in this section, not many questions 
are likely to arise.

For the construction placed upon the former statutes, 14 and 
15 V., c. 51 ; 16 V., c. 169, s. 8, etc.

See Booth v. McIntyre, 31 C. 1*. 183.
See eases cited under see. 161 re eompensation.

135. Whenever it is necessary for the company to occupy any 
part of the lands belonging to the Crown reserved for naval or 
military purposes, it shall first apply for and obtain the license 
and consent of the Crown, under the hand and seal of the Gov 
ernor General, and having obtained such license and consent, it. 
may, at any time or times, enter into and enjoy any of the said 
lands for the purposes of the railway ; hut in the case of any such 
naval or military reserves, no such license or consent shall he 
given, except upon a report first made thereupon by the naval 
or military authorities in which such lands are for the time being 
vested, approving of such license and consent being so given. 
51 V., c. 29, s. 100, Am.

In Grand Trunk A\ IV. Co. v. Credit Vail* y li. IV. Co., 27 Gr. 
232, the circumstances under which the Northern Railway Coin 
pany obtained an absolute title to certain ordnance lands in the 
City of Toronto, with the consent of the Crown, arc discussed.

136. No company shall take possession of, or occupy, any 
portion of any Indian reserve or lands, without the consent of 
the Governor in Council ; and when, with such consent, any 
portion of any such reserve or lands is taken possession of, used 
or occupied by any company, or when the same is injuriously 
affected by the construction of any railway, compensation shall 
be made therefor as in the case of lands taken without the con 
sent of the owner. 51 V., c. 29, s. 101, Am.

Corresponds to see. 101, with the substitution in the conclud 
ing words of the section of the words “as in the case of lands 
taken without the consent of the owner,” for the words “as in 
other cases.”
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137. The company may, for the purpose of obtaining a right Lands of 
of way over or through lands owned or occupied by any other 
railway company, and for obtaining the use of the tracks, paniea. 
stations or station grounds of another railway company, or for 
the purpose of constructing and operating its railway, take pos­
session of, use or occupy any lands belonging to any other railway 
company, and use and enjoy such right of way, tracks, stations 
or station grounds, subject always to the approval of the Board 
lirst obtained, and to any order or direction which the Board 
may make in regard to the exercise, enjoyment or restriction of 
such powers or privileges.

2. Such approval may be given upon application and notice, Powers 
and after hearing, the Board may make such order, give such JJ*Board 
directions, and impose such conditions or duties upon either “.PP,ica* 
party, as to it may appear just or desirable, having due regard 
for the public and all proper interests; and in case the parties 
fail to agree as to compensation the Board may, by order, fix the 
amount of compensation to be paid in respect of the powers and Corn- 
privileges so granted. 51 V., e. 29, s. 102, Am. tton*

Corresponds to sec. 102 (Act of 1888), with very consider­
able alteration, the first amendment being to make clear that the 
section covers the case of a railway obtaining the use of the 
right-of-way, tracks, stations or station grounds of another com­
pany. The next amendment is to subject this right to any order 
or direction which the Board may make. The former section con­
tained a provision that all the provisions of the law at the time 
applicable to the taking of lands and their valuation and the 
compensation therefor, and appeals from awards should apply 
to such lands.

(•rand Trunk K.W. Co. v. Lindsay, Bobcaygeon it* Ponty- 
l>ool H. IV. Co., 3 O. W. R. 54.

This provision has been entirely omitted.
The Board now decides under sub-sec. 2 the conditions on 

which the right-of-way over lands of another company, or the 
use of its tracks, may be obtained, and the question of compen­
sation.
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Compare the similar provisions of sec. 177, sub-sec. 2, sub 
fin., in the case of the crossing of one railway by another and see 
Canadian Pacific R. H\ Co. v. Bay of Quinte K. W. Co., 3 0. 
W. R-, 042 and 658, where under the special circumstances of 
the ease, an order having been made by the Governor in Coun­
cil for an immediate crossing, the Hoard allowed a crossing to 
be made before the amount of the compensation was ascertained 
or security given therefor.

138. The lands which may be taken without the consent of 
the owner :—

For the right of way shall not exceed one hundred feet in 
breadth, except in places where the rail-level is, or is proposed to 
Ih\ more than five feet above or below the surface of the adjacent 
lands, when such additional width may be taken as shall suffice to 
accommodate the slope and side ditches ;

For stations, depots and yards, with the freight sheds, ware­
houses, wharfs, elevators and other structures for the accom­
modation of traffic incidental thereto, shall not exceed one mile 
in length by five hundred feet in breadth, including the width of 
the right of way. 51 V., c. 29, s. 103, Am.

The company has no power to exceed the limit provided by 
this section except under the provisions or sections 139-142; the 
land must be taken as a whole and not in detached parcels.

Stewart v. Ottawa d* S.Y. R.W. Co., 30 O R. 599.
The effect of taking land under this and the following sec­

tions is to vest the land in the company in fee simple, not merely 
an easement or right of way over it.

Anglin v. Sickle, 30 U.C.C.P. 72.
(ireat Western RAV. Co. v. Lutz, 32 U.C.C.P. 166.
As to exception of minerals, see section 132, supra.
After the land is taken and the railway is completed, the 

power of expropriation is exhausted and authority to acquire 
any additional land required for the railway must be obtained 
from the Board under the following section 139 ;
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139. Should the company require, at any point on the rail- Where 
way, more ample space than it then possesses or may take under
th* preceding section, for the convenient accommodation of the «P*» /e * „ . quired.public, or the trame on its railway, or for protection against
snowdrifts, it may apply to the Board for authority to take the 
same, for such purposes, without the consent of the owner.

2. The company shall give ten days’ notice of such applica- pro- 
tion to the owner or possessor of such lands, and shall furnish
copies of such notices, with affidavits of the service thereof, to 
th* Board upon such application.

3. The company, upon such application, shall also furnish What 
to the Board, in duplicate,— tCa***

A plan, profile and hook of reference of the portion of the include, 
railway affected, showing the additional lands required, and cer­
tify d as provided in section 1*20 of this Act.

An application, in writing for authority to take such lands, 
signed and sworn to by any of the aforementioned officers, refer­
ring to the plan, profile and hook of reference, specifying de­
finitely and in detail the purposes for which each portion of the 
lands are required, and the necessity for the same, and showing 
that no other land suitable for such purposes can he acquired 
at such place on reasonable terms and with less injury to private 
rights.

4. After the time stated in the aforementioned notices, and Autho­rity from
th* hearing of such parties interested as may appear, the Board Board, 
may, in its discretion, and upon such tenus and conditions as 
th* Board deems expedient, authorize in writing the taking, for 
the said purposes, of the whole or any portion of the1 lands ap- 
plied for. Such authority shall be executed in duplicate, one to w'ith 
be filed with the plan, profile, book of reference, application and Board 
notices with the Board, and the other, with the duplicate plan, 
profile, book of reference and application, to be delivered to the 
company.
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5. Such duplicate authority, plan, profile, book of reference 
and application, or copies thereof certified as such by the Sec­
retary, shall be deposited with the registrar of deeds of the dis­
tricts or counties, respectively, in which such lands are situate.

6. All the provisions of this Act applicable to the taking of 
lands for the right of way, or main line, of the railway without 
the consent of the owner of such lands, shall apply to the lands 
authorized to be taken under this section, excepting sections one 
hundred and twenty-three and one hundred and twenty-four. 
51 V., e. 29, ss. ini; to in. Am.

This corresponds to sections 106 to 111 (Act of 1888) with 
very considerable amendments, among others, the making of the 
map and plan provided for by sections 123-124 is dispensed with. 
The map or plan is to be furnished in accordance with the pro­
visions of section 129.

In rv application by Grand Trunk K.W. Co. to expropriate 
lands for a new Union Station at Toronto, Killam, Chief Com­
missioner, held (February, 1905): (1) That the Hoard had no 
power under this section to authorize the expropriation of 
streets, but only authority to approve of a crossing, the deviation, 
etc., of a street under sections 184 and 186; (2) That the 
Hoard had power to order the company to do or refrain from 
doing anything in connection with the land to be taken, or to 
pay a sum of money either as a condition precedent or subse­
quent to obtaining authority for the taking of land under this 
section. In the same case the Board ordered the applicants to 
pay interest upon the compensation, when ascertained, for the 
lands taken, from the date when notice of application under this 
section was first given to the owners, departing from the pro­
vision in section 153 (q, v) : see 41 Can. L.J. 288.

140. The company, either for the purpose of constructing or 
repairing its railway, or for the purpose of carrying out the re­
quirements of the Board, or in the exercise of the powers con­
ferred upon it by the Board, may enter upon any land which 
is not more than six hundred feet distant from the centre of the 
located line of the railway, and may occupy the said land as long
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as is necessary for the purposes aforesaid; and all the provisions 
of law at any time applicable to the taking of land by the com­
pany, and its valuation, and the compensation therefor, shall ap­
ply to the case of any land so required ; but before entering upon Deposit 
any land for the purposes aforesaid, the company shall, in case
the consent of the owner is not obtained, pay into the office of one of owner

‘ i ■ , i , i • sot ob- of the superior courts for the province in which the land is situ- tained
ated, such sum, with interest thereon for six months, as is, after 
two clear days’ notice to the owner of the land, or to the person 
empowered to convey the same, or interested therein, fixed by a 
judge of any one of such superior courts. Such deposit shall be Corn- 
retained to answer any compensation which may be awarded the p,",‘‘ 
person entitled thereto, and may upon order of a judge of such 
court, be paid out to such person in satisfaction pro tanto of such 
award ; the surplus, if any, thereafter remaining shall by order 
of the judge, be repaid to the company, and any deficiency there­
in to satisfy such award shall be forthwith paid by the company 
to the person entitled to compensation under such award. 51 V.. 
c. 29, s. 112, Am.

Corresponds to section 112 (Act of 1888) with the substitu­
tion of the word “Board” for “Railway Committee.” All that 
portion of the section beginning with the words “such deposit 
shall be retained” is added. The language of this section makes 
clear that the ascertainment of flic amount of compensation and 
its payment into Court is a condition precedent to the exercise 
of this right.

141. Whenever stone, gravel, earth, sand, water or other obtain-
material is required for the construction or maintenance or oper- *n#1 . 1 material*
ation of the railway, or any part thereof, or whenever such or water
materials or water, so required, are situate, or have been brought It ruction 
to a place, at a distance from the line of railway, and the com- ,,t0- 
pany desires to lay down the necessary tracks, spurs or branch |.jghtof 
lines, water pipes or conduits, over or through any lands inter- way 
vening between the railway and the land on which such materials " ' 
or water are situate, or to which it 1ms been brought, the com- JjJju,,
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pany may, if it cannot agree with the owner of the lands for the 
purchase thereof, cause a laud surveyor, duly licensed to act in 
the province, or an engineer to make a plan and description of 
the property or right of way, and shall serve upon each of the 
owners or occupiers of the lands affected, a copy of such plan 
and description, or of so much thereof as relates to the lands 
owned or occupied by them respectively, duly certified by such 
surveyor or engineer, and all the provisions of this Act, except 
section 122, shall apply, and the powers thereby granted may be 
used and exercised, to obtain the materials or water, so required, 
or the right of way to the same, irrespective of the distance 
thereof.

2. The company may, at its discretion, acquire the lands from 
which such material or water is taken, or upon which the right of 
way thereto is located, for a term of years or permanently. The 
notice of arbitration, if arbitration is resorted to, shall state the 
extent of the privilege ami title required.

3. The tracks, spurs or branch lines constructed or laid by 
the company under this section shall not be used for any pur­
pose other than aforementioned, except by leave of the Board 
and subject to such terms and conditions as the Board sees tit to 
impose. 51 V., c. 29, s. 113, Am. ; 2 Edw. VII., c. 29, s. 1, Am.

Corresponds to section 113 and section 114 (Act of 1888). 
The present section has been amended in several important res­
pects. Note the exception of the provisions of section 123, sub­
section 2, which corresponds to the concluding portion of section 
113 in the original Act, has been amended by the substitution of 
the words “shall state the extent of the privilege and title re­
quired" for the words “shall state the interest and powrers re­
quired.” Sub-section 3 is new.

Under the provisions of the Railway Act of 1888 it was held 
in Watson v. Northern R.W. Co., 5 O.R. 550, that the Northern1 
Railway had no power to take land for the purpose only of ob­
taining gravel. In the Act of 1888 the provisions of section 113 
were made clear upon this point. In Vezina v. The Queen, 17
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S.C.R. 1, it was held that where land taken by a railway company 
for the gravel thereon, the owner is only entitled to compensa­
tion for the land so taken as farm land, where there is no market 
for the gravel. In Township of Brock v. Toronto d; A'i'pissing 
R.W. Co., 37 U.C.R., 372, the defendants were to pay
for materials taken by them, the action being for damages for 
trespass. The expropriation clauses did not apply. In 
Quebec Bridge Co. v. ltog, 32 S. C. R. 572, it was held 
that the place where materials are found, mentioned in 
sections 114 of the Act, of 1888, meant the place where such 
materials were naturally situated and not any other place to 
which they might have been subsequently transported. Former 
section 114 was amended by 2 Edw. VII. eh. 29, in consequence 
no doubt of this decision.

As to property in sand and gravel on highways see
Municipal it g of Louise v. Canadian Pacific R.W. Co.. 3 Can.

Ry. (’as. 65.

142. Whenever the company can purchase a larger quantity W|lvll
of land from anv particular owner at a more reasonable price, company

mux pur-
on the average, or on more advantageous terms, than it could .-iiuue 
obtain the portion thereof which it may take from him without 
his consent, it may purchase the same, and upon such purchase "f land 
may sell and dispose of any part thereof which may be unncces- 
sary for its undertaking. 51 V., c. 29, s. 115, Am.

Corresponds in part to section 115 of the Act of 1888. The 
scope of the present section appears to be wider. The former sec­
tion was limited to cases where the land was required for the 
purpose of procuring sufficient land for stations or gravel pits 
or for constructing, maintaining and using the railway. Such 
additional land cannot, however, be taken under the compulsory 
provisions of the Act.

143. Every company may, on and after the first day of Krcction 
November, in each year, enter into and upon any lands of Hisfene”".'' 
Majesty, or of any person, lying along the route or line of the rail­
way, and may erect and maintain snow fences thereon, subject
to the payment of such land damages, if any, as are thereafter

tion.
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established, in the manner provided by law with respect to such 
railway, to have been actually suffered ; but every snow fence so 
erected shall be removed on or before the first day of April then 
next following. 51 V., e. 29, s. 116, Am.

This section is practically the same as section 116 (Act of 
1888).

144. All tenants in tail or for life, grevés de substitution, 
guardians, curators, executors, administrators, trustees and all 
persons whomsoever, not only for and on behalf of themselves, 
their heirs and successors, but also on behalf of those whom they 
represent, whether infants, issue unborn, lunatics, idiots, femes- 
covert or other persons, seized, possessed of or interested in any 
lands, may contract and sell and convey to the company all or 
any part thereof. 51 V., c. 29, s. 136.

145. When such persons have no right in law to sell or con­
vey the rights of property of the said land, they may obtain from 
a judge, after due notice to the persons interested, the right to 
sell the said land; and the said judge shall give such orders as 
are necessary to secure the investment of the purchase money, in 
such a manner as he deems necessary, in accordance with the law 
of the province, to secure the interests of the owner of the said 
land. 51 V., c. 29, s. 137, Am.

Corresponds to section 137 (Act of 1888). The changes arc 
largely verbal. One change being the sulwtitution in the pre­
sent section of the words “may obtain” for “shall obtain” as to 
the persons concerned.

A tenant for life with remainder to her children must during 
their infancy obtain an order from the judge under this section.

In re Dolten, 13 P.R. 84.

146. The powers, by the last two preceding sections conferred 
upon rectors in possession of glebe lands in the Province of On­
tario. ecclesiastical and other corporations, trustees of land for 
church or school purposes, executors appointed by wills under
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which they arc not invested with any power over the real pro­
perty of the testator, administrators of persons dying intestate, 
but at their death seized of real property, shall only extend and 
In- exercised with respect to any of such lands actually required 
for the use and occupation of the company. 51 V., c. 29, s. 138, 
Am.

Corresponds to section 138 (Act of 1888), the change being 
purely verbal, consisting in the substitution of the words in the 
present section “by the last two preceding sections” for the word 
“herein” in the former Act.

147. Any contract, agreement, sale, conveyance and assur- Effect of 
anee, so made hereunder shall be valid and effectual in law, to all 
intents and purposes whatsoever, and shall vest in the company und‘*rj 
receiving the same, the fee simple in the lands in such deed there- !ng°8ec- 
of described, freed and discharged from all trusts, restrictions ,lons-
and limitations whatsoever; and the person so conveying is here- ladem-

nitv to
r»y indemnified for what he does by virtue of or in pursuance of peraotw 

Art. 51 V.. e. 29, s. 189, Am. |£5*le

Corresponds to and is the same as section 139 in the former this Act. 
Act, with the insertion of “thereof” between “deed” and “de­
scribed.” In Anglin v. Sickle, 30 U.C., C.P. 72, and Great West­
ern R. H\ Co. v. Lutz. 32 U.C., C.P. 166, it was held that the fee 
simple in the lands taken is vested in the company. Where the 
owner of lands agreed to give a railway company the lands 
required for right of way free, a subsequent owner is not entitled 
to recover compensation. Thompson v. Canada Central /MV.
Co., 3 O.R. 136. In Bryson v. Ontario tV Quebec R.W. Co., 8 
O.lt. 380, an agreement made with a married woman without 
her husband’s concurrence, and conveyance of land to the rail­
way company was upheld.

148. The company shall not be responsible for the disposition Respond 
of any purchase money for lands taken by it for its purposes, if to pjra8 
paid to the owner of the land, or into court for his benefit. 51 r,|nsa
V.. c. 29, s. 140. money.
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It whs held under the former Railway Act, C.S.C., eap. 66, 
and 24 Viet., eap. 27, that notwithstanding the similar provisions 
contained in that Act, although the tenant for life could sell and 
convey in fee simple the land required for the railway, the com­
pany is not warranted in paying to the tenant for life the full 
amount of the compensation agreed on, but was compelled after­
wards at the suit of a person interested in the remainder to make 
good the amount of his interest.

Cameron v. Wigle, 24 Or. 8.
In v ung v. Midland If.IV. Co., 16 O.R. 7:W, 19 A.R. 265, 22 

8.0.R. 190, Cameron v. Wigle was approved, and it was held that 
under the similar provisions of the Act then in force, coupled 
with the provisions which are embodied in section 170 of the pre­
sent Act, that the tenant for life had no power to receive the 
purchase money, and the company was responsible to the heirs- 
at-law of the person entitled in reversion.

See also Owston v. Grand Trunk K.W. Co., 28 (ir. 428.
Dunlop v. Canada Central iî.IV. Co., 45 V.C.R. 74.
Scottish American Ins. Co. v. Drift it iV Toronto Belt Line 

B.W. Co., 20 A.R. 098.
A tenant for life may maintain an action of trespass against 

the defendants, who had entered, having made compensation 
only to the owner of the fee. Slater v. Canada Ct ntral BAY. Co., 
25 (ir. 060.

149. Any contract or agreement made by any person author­
ized by this Act to convey . either before the deposit of the 
plan, profile and book of reference, or before the setting out and 
ascertaining of the lands required for the railway, shall be bind­
ing at the price agreed upon for the same lands, if they are after­
wards so set out and ascertained within one year from the date 
of the contract or agreement, and although such land has, in the 
meantime, become the property of a third person ; and possession 
of the land may be taken, and the agreement and price may he 
dealt with, as if such price had been fixed by an award of arbi­
trators as hereinafter provided, and the agreement shall be in the 
place of an award. 51 V., c. 29, s. 141, Am.

5
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Corresponds to section 141 (Act of 1888). The amendments 
are simply the substitution of the words ‘‘plan, profile and book 
of reference” for ‘‘map, or plan and book of reference” in the 
third line. An interesting question arises under the wording of 
this section, “Although such land has in the meantime become 
the property of a third person,” in view of the provisions of the 
Ontario Registry Act and similar Statutes, which does not appear 
to have been, determined.

See Tolton v. Canadian Pacific JR.IV. Co., 22 O.R. 204, and 
eases cited therein.

150. All persons who cannot, in common course of law, sell or Rental 
alienate any lands so set out and ascertained, shall agree upon jJjjJJbe 
a fixed annual rent as an equivalent, and not upon a principal wal,r^e9 
sum, to be paid for the lands; and if the amount of the rent is cannot 
not fixed by agreement, it shall be fixed and all proceedings shallsel1'
be regulated, in the manner herein prescribed. 51 V., c. 29, 
e. 142, Am.

Corresponds to section 142 (Act of 1888). The amendment 
consists in the omission of the word “voluntary” before the word 
“agreement” and of the words “or compromise” following that 
word which appear in the original section. The use of the 
words “herein prescribed” instead of the words “hereinbefore 
provided” appearing in numerous other sections has probably 
no significance. The word “herein” would probably he read as 
equal to “in this Act.”

151. Such annual rent and every other annual rent, agreed uen for 
upon or ascertained, and to be paid for the purchase of any 
lands, or for any part of the purchase money of any lands, which
the vendor agrees to leave unpaid, shall be chargeable as part of 
the working expenditure of the railway upon the deed creating 
such charge and liability being duly registered in the registry 
office of the proper district, county or registration division. 51
V.,e.29,e 143, Am.

Corresponds to section 1411 (Act of 1888) with considerable 
amendments. The former section has been the subject of much

14—RY. ACT.
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comment, although not the subject of any reported cases in this 
country. It provided that the rent should be a charge upon the 
railway and tolls in preference to all other claims except charges 
created by section 94 of the Act. “By” was an obvious mistake 
for “under.” Section 94 created no charge, merely gave power to 
make one. The effect of the present section making the rent and 
also any purchase money agreed to be left unpaid, chargeable as 
part of the working expenditure coupled with the interpretation 
of “working expenditure” as set out in section 2, sub-section 
(ec), and the provisions as to “working expenditure” contained 
in section 112 is to make this charge along with the other charges 
therein first liens upon the railway, and as between the various 
items mentioned under that head it is conceived that in case of 
deficiency it would be borne rateably.

An owner who has made an agreement as to the amount of 
compensation is entitled to enforce his claim for compensation 
under an award as against the company, and has a vendor’s lien 
upon the land taken for the amount payable, with such provi­
sions as are necessary to realize by means of a sale, but he is not 
entitled to an injunction to restrain the defendants from operat­
ing the railway on the lands, nor to an order for delivery up of 
possession.

Lincoln Paper Mills Co. v. St. Catharines d* Niagara Central 
K.W. Co., 19 O R. 106.

Expro- 152. After the expiration of ten days from the deposit of the 
proceed- P*an’ Pr°file an<l book of reference in the office of the registrar 
lags after of deeds, and after notice thereof has been given in at least one 
of1 plan, newspaper, if there is any, published in each of the districts and 
etc- counties through which the railway is intended to pass, applica­
nt^, *i°n maX be made to the owners of lands, or to persons empow­

ered to convey lands, or interested in lands, which may suffer 
tiof'to <*ama^v from the taking of materials, or the exercise of any of 
owners, the powers granted for the railway ; and, thereupon, agreements 

and contracts may be made with such persons, touching the said 
lands or the compensation to be paid for the same, or for the 

ments damages, or as to the mode in which such compensation shall be
rized° ascertained, as seems expedient to both parties ; and in case of
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disagreement between them, or any of them, all questions which DUagree- 
arise between them shall be settled as hereinafter provided. 51 menle 
V., e. 29, s. 144, Am.

Corresponds to see. 144 (Act of 1888) and is practically iden­
tical therewith, the only alteration being the substitution of the 
words “plan, profile and book of reference” for “map or plan 
and book of reference.” See discussion and cases cited under sec.
161. infra.

“Persons interested in lands” includes a tenant for years. 
Johnston v. Ontario, Simcoe tt' Huron R.W. Co., 11 U.C.R. 246, 
decided that a tenant for years might maintain trespass against 
the defendants, who had entered, having made compensation only 
to the owner of the fee. See also Detlor v. Grand Trunk R.W.
Co., 15 U.C.R. 595 ; Slater v. Canada Central R.W. Co., 25 Gr.
363.

Under this section the right to compensation is also given in 
th«- following cases:—Obstruction or deviation of a water-course: 
Anderson v. Grand Trunk R.W. Co., 11 U.C.Q.B.126; MeGilli- 
vraij v. Great Western R.W. Co., 25 U.J.Q.B. 69; Arthur v.
Grand Trunk R.W. Co., 25 O.R. 37; 22 A.R. 89. See also Sarnia 
v. Great Western R.W. Co., 17 U.C.Q.B. 65; Utter v. Great West­
ern R.W. Co., 17 U.C.Q.B. 392. In this case negligence in con­
struction was alleged.

The right to drainage of surface water does not exist jure 
naturae: Ostrom v. Sills, 24 A.R. 539; 28 S.C.R. 526; hence (lam- 
ages arc not recoverable for obstructing the flow of surface water 
as distinct from obstructing a water-course : Crewson v. Grand 
Trunk R.W. Co., 27 U.C.Q.B. 68; Xiehol v. Canada Southern 
II W. Co., 40 U.C.Q.B. 583.

In 7/Espérance v. Great Western R.W. Co., 14. U.C.Q.B. 173, 
lands were sold for the purpose of the railway, previously 
drained by a ditch made by plaintiff. Held, No action lay for 
obstructing the ditch by constructing the railway, the matter be­
ing one which should have been taken into consideration at the 
time of the sale, or dealt with upon the arbitration.

In Hill v. Buffalo rf* Lake Huron R.W. Co., 10 Gr. 506, a rail­
way company, taking over a prior undertaking, were not com­
pelled to specifically perform an agreement with the owner, to 
make a culvert through their embankment, having been allowed 
to construct the railway without notice of the agreement, but
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were allowed to take arbitration proceedings, as if the agreement 
had not been made, but see Tolton v. Canadian Pacific R. VV. Co., 
22 O.R. 204, where it has held, a water-course having been di­
verted without authority, although compensation was made to the 
plaintiff’s predecessors in title, that the equitable easement there­
by created did not avail the railway company as against the 
plaintiff, a bona fide purchaser for value, without actual notice 
and claiming under a registered deed from the previous owner 
a reference was directed to ascertain the compensation to which 
plaintiff would be entitled as upon an authorized diversion of the 
water-course.

Alton v. Hamilton if* Toronto K. W. Co., 13 U.C.R. 595, is dis­
tinguishable from the foregoing cases upon the ground that uegli 
gence was alleged therein, this allegation being held sufficient, to 
support the verdict.

I'ding 153. The deposit of a plan, profile and hook of reference, and
deemed the notice of such deposit, shall be deemed a general notice to all
notic?* parties of the lands which will be required for the railway and
_ , , works; and the date of such deposit shall be the date with refer- Datefor
purposes ence to which such compensation or damages shall be ascertained. 

51 V., e. 29, ». 145, Am.
Corresponds to sec. 145 (Act of 1888), with the substitution 

of the words “plan and profile” for the words “map or plan" 
appearing in that section: James v. Ontario <(• Quebec R.W. ('« 
15 A.R. 1; 12 O R. 624; Arthur v. (Irand Trunk R.W. Co., 25 
O R. 37; 22 A.R. 89.

Damages, although ascertained as at the date when the land 
is taken or injuriously affected under this section, arc not con­
fined to the damages accrued to such date, the whole damages 
may be assessed once for all ns for a permanent injury: Arthur 
v. Crand Trunk R.W. Co. (supra); Park dale v. West, 12 App 
Cas. at p. 010; North Shore R.W. Co. v. Pion, 14 App. Cas., p 
630.

What 154. The notice served upon the party shall contain—
notice

contain. (a.) a description of the lands to be taken, or of the powers 
intended to be exercised with regard to any lands, and describ­
ing the lands;
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(6.) a declaration of readiness to pay some certain sum or 
rent, as the ease may be, as compensation for such lands or for 
such damages. 51 V., c. 29, s. 14b, Am.

Corresponds to sec. 146 (Act of 1888), and is identical with 
Hiih-svvs. “a” and “b” of that section. Rub-sec. “c" (Act of 
1888) has been eliminated. The scheme of the present Act pro­
vides for a different method of appointing arbitrators or a sole 
arbitrator from that provided by the Act of 1888. See sec. 159, 
infra, and compare with secs. 150 and 151 of the Act of 1888.

A form of notice and certificate is given in the appendix. 
The notice and surveyor’s certificate under section 155 should 
stale in cash the sum which would be a fair compensation for 
tin1 lands to be taken and damages. Where in addition to a sum 
in cash certain crossings and station privileges were offered as 
compensation for the land and damages, which was accompanied 
by a surveyor’s certificate that the sum offered was a fair com­
pensation therefor ; held to be no proper notice or certifi­
cate. and a judge’s order for taking immediate possession was 
made without jurisdiction. Brooke v. Toronto Belt Line R.W. 
Co.. 21 O.R., 401, decided under the corresponding section, (in 
the same words), of the Ontario Railway Act. R.S.O. (1897), 
cap. 207, sec. 20.

A mortgagor who has conveyed his equity of redemption sub­
ject to payment of the mortgage is not entitled to notice of ex­
propriation : Farr v. Ilourll, 31 O.R. 693.

If the railway company take possession of the lands without 
any formality, the owner is not bound to resort to arbitration 
proceedings, but may sue to recover possession or for damages 
l i trespass: Huot V. (J.. M. <V C. K.\V. Co., Q.R. 10 S.C. 373; 
W'tlkts v. (howski, 13 U.C.R. 308; Mason v. South Norfolk R.W. 

Co., 19 O.R. 132.
After service of the notice to treat under the Lands Clauses 

Act, 1845, corresponding to the notice of arbitration under this 
see. 154, a person purchasing an interest in the land becomes a 
purchaser of an interest in the compensation, see sec. 173, also 
Car nochan v. Norwich <f- Spalding R.W. Co., 26 Beav. 169. After 
sendee of the notice to treat, the Court of Appeal in England 
have decided that no onerous interest, either in land taken or in 
land injuriously affected, can be created by the land-owner to the
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prejudice of the promoters (the railway company) (1903), 1 
K. B. 652, reversing the decision of Lord Alverstone, <\.J 
(1901), 2 K.B. 753, affirmed by the House of Lords, 20 T.L.R. 
673, Mercer v. The Liverpool, St. Helens ami South Lancashin 
R. U\ Co. The law had previously been well settled with 
respect to lands taken, see the cases cited in the judgments, 
and is now settled as to lands injuriously affected. A notice of 
arbitration, which includes lands the company are not authorized 
to take is void, and the company will be restrained from taking 
any proceedings under it: Grand Trunk R.W. Co. v. Lindsay. 
Bobcaygeon d* Pontypool R.W. Co., 3 O.W.R. 54.

Notice of desistment in that case should be given under sec. 
166, and a fresh notice served, describing accurately the lands 
the company are authorized to take: Widder v. Buffalo d- Lake 
Huron R.W. Co., 24 U.C.R. 232-3. See also Wrigley v. Lanca­
shire tV Yorkshire R.W. Co., 4 Gift'. 352.

In Hcndrie v. Toronto, Hamilton d- Buffalo R.W. Co.. 26 
O.R. 667 ; 27 O.R. 46, it was held, following Corporation of Park- 
dale v. West, 12 A.C. 602, that the sections of the Act of 1888 
under the headings “Plans and Surveys,” and “Lands and Their 
Valuation,” apply to lands injuriously affected, as well as to land 
taken, by the railway, the corresponding sections here appear 
LLder “Location of Line/’ and “Taking and Vsing Lands."

Mum he 155. Such notice shall la* accompanied by the certificate of a
planai by «worn surveyor for the province in which the lands are situated.
I-nte*1 or an engineer, who is a disinterested person, which certificate 

shall state—

Content* (a.) that the land, if the notice relates to the taking of land 
shown on the said plan, is required for the railway or is within 
the limit of deviation allowed by this Act ;

(/>.) that he knows the land, or the amount of damage likely 
to arise from the exercise of the powers : and

(c.) that the sum so offered is, in his opinion, a fair eompen 
sat ion for the land and damages aforesaid. 51 V., c. 29, s. 147. 
Am.
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Corresponds to sec. 147 in the Act of 1888, with very slight 
amendments, the differences being in the main section the elim­
ination of the words “and is not the arbitrator named in the no­
tice,” the reason for this omission is obvious, in view of the elim­
ination of sub-sec “c” in the preceding section. In sub-sec. “a” 
the words “map or” are left out.

The words “or is within the limit of deviation allowed by 
this Act” seem to be retained by oversight, in view of the pro­
visions of sec. 130, and the alterations made in other sections of 
the Act, giving tin» company no power to deviate except with the 
permission of the Hoard, after taking the same steps as for an 
original location. It was held in Widdrr v. Buffalo d- Lake Hu­
ron R.W. Co., 24 U.C.R. 520, under C.K.C., cap. 66, sec. 11, sub­
sec. 7, which is very similar in language to the present section, 
t hat

(1) Where no land is taken and the company denies the own­
er's right to compensation, a surveyor’s certificate is unneces­
sary;

(2) The notice need not be under the corporate seal of the 
company ;

(3) It is not desirable that the company’s arbitrator should 
be one of their own officers.

156. In the following sections of this Act, down to sec. 174 in­
clusive, unless the context otherwise requires, the expression 
“court” shall mean a superior court of the province or district, 
or the county court of the county, where the lands lie, and the ex­
pression “judge” shall mean a judge of such superior court or 
county court ; but any proceedings commenced in one court hav­
ing proper jurisdiction shall be continued therein.

This section is new and makes a change in the procedure con­
stituting the county court of the county, where the lands are situ­
ate, a court under the succeeding sections of the Act (down to 
174), and the judge of the county court, a judge within the mean­
ing and for the purposes of the said sections. Under the Act of 
1888, “court” means a superior court of the province, county 
courts, and judges of the county courts, had no jurisdiction as 
such.

'‘Court’1
and
•judge”
defined.
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Service 157. If the opposite party is absent from the district or 
cation!’1' county in which the lands lie, or is unknown, an application for 

service by advertisement may be made to a judge. 51 V., c. 29, s. 
146.

Pro- 158 The application for service by advertisement shall be
on service accompanied by such certificate as aforesaid, and by an affidavit 
I’ation 'i 8ome °®cer the company, that the opposite party is so ab­

sent, or that, after diligent inquiry, the person on whom the no­
tice ought to be served cannot be ascertained ; and the judge shall 
order a notice as aforesaid, but without such certificate, to be in­
serted, three times in the course of one month, in a newspaper 
published in the district or county, or if there is no newspaper 
published therein, then in a newspaper published in some adja­
cent district or county. 51 V., c. 29, s. 149.

The language of this section is imperative. Its conditions 
must be complied with before notice can be served by publica­
tion. When this has been done, the judge is required to make the 
order.

Failure 159 If within ten days after the service of such notice, or 
after * "ithin one month after the first publication thereof, the opposite 
service of party does not give notice to the company that he accepts the 

sum offered by it, the judge shall, on the application of the eom- 
Appoint- pany, six days’ notice of which shall be given to the opposite 
«rl.i't ra f party, appoint a person to be sole arbitrator for determining the 
tor- compensation to be paid as aforesaid : Provided that the judge
Three shall, at the request of either party on such application, appoint
tor»*?/ t*,n‘e arbitrators to determine such compensation, one of whom
requested may be named by each partv on such application. 51 V., c. 29, 
by either . .
party. s 1;>0- Am.

The provisions of this section are substituted for the provis­
ions of 150 and 151 of the Act of 1888, and provide a substan­
tially different procedure. Under the former Act, if, within the 
time prescribed, the opposite party did not give notice to the 
company naming his arbitrator, the judge was required, on the



TAKING OB USING LANDS. 217

application of the company, to name a sole arbitrator. If the 
opposite party gave notice naming an arbitrator, the two arbi­
trators jointly appointed a third, or in the event of their failure 
to agree, the judge appointed the third arbitrator. Many of the 
authorities under the former sections, as to the effect of giving 
notice and of failure on the part of the parties served with the 
notice to appoint an arbitrator, will be of no assistance under 
the present section. This section contains no provision for ap­
plication by the party, but only for application by the company.
The language of this section is imperative. Either party is en­
titled to have the matter determined by three arbitrators, one of 
whom may be named by each party on the application. In ('ana- 
(Itan Pacific K.W. Co. v. Hatter, 1 Can. Ry. Cas. 457, and Hr To- 
nmto, Hamilton d Buffalo H. IV. Co. ami Burke ct al., 27 O.R.
♦190, it was held that the words “opposite party” in sec. 150 

Act of 1888) include both mortgagor and mortgagee, that 
notice given by the owner of lands, not concurred in by the mort­
gagee, was not sufficient, and a sole arbitrator was appointed on 
application of the railway company. The scheme of the Act of 
1888 was held in Stewart v. Ottawa if; New York H.IV. Co., 30 
O.R. 599, to be, that the company should deal with the party in 
pussi-ssion as owner—the matter of title to remain in abeyance 
until a later stage in the expropriation proceedings.

In Quebec, hypothec stands in a different position from mort­
gage in Ontario, a personal claim merely arising in the case of 
the former, but no claim upon the land. See Brunet v. Mont- 
nal d* Ottawa lf.1V. Co., Q.R. 3 S.C. 445; Ablmtt on Railways,
243.

In McOibbon v. North Simcoe H.IV. Co., 26 Grant 226, it was 
held that a sole arbitrator appointed by the judge, without no­
tice of the intended application for his appointment having been 
given to the owner, had not been validly appointed, and the land­
owner was not bound by the act of the arbitrator, so appointed, 
in ascertaining the compensation.

160. The arbitrators, or the sole arbitrator, as the case may fall of 
be, shall be sworn before a justice of the peace for the district ®^‘tru 
or county in which the lands lie, faithfully and impartially to 
perform the duties of their or his office, and shall proceed to as- Duties, 
certain such compensation in such way as they or he, or a ma-
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Pro­
cedure.

jority of them, deem best; and the award of such arbitrators, or 
of any two of them, or of the sole arbitrator, shall be final and 
conclusive, except as hereinafter provided; but no such award 
shall be made, nor any official act be done, by such majority, ex­
cept at a meeting held at a time and place of which the other ar­
bitrator has had at least two clear days’ notice, or to which some 
meeting at which the third arbitrator was present had been ad­
journed. 51 V., c. 29, h. 152, Am.

Corresponds to sec. 152 in the Act of 1888. The latter por- 
tion of that section, “And no notice to either of the parties shall 
be necessary, but each party shall be held sufficiently notified 
through the arbitrator appointed by him or whose appointment 
he required,’’ being eliminated.

There is no provision requiring the giving of notice to th>- 
parties, the whole matter as to procedure being apparently left 
with the arbitrators under this section.

In Brunet v. St. Lawrence d- Adirondack R.W. Co.. Q.R. 6 
Q B. 116, an award was set aside where one of the arbitrators 
conducted himself as the advocate or agent of the party appoint­
ing him, neglected to attend a number of the meetings of the ar­
bitrators or afterwards to read the depositions of witnesses taken 
at such meetings.

“Shall be final and conclusive except as hereinafter pro­
vided” refers to provisions of sec. 168, giving a right of appeal, 
and also preserving the existing law or practice as to setting 
aside awards.

In Palmer v. Metropolitan, 21 LJ.Q.B. 259, it was held that 
the declaration required by sec. 22 of the Lands Clauses Act. 
1845, corresponding to the oath mentioned in this section, may 
be dispensed with by consent.

Generally as to misconduct of arbitrators and grounds for set­
ting aside awards, sec Russell on Awards, 7th ed., p. 664. In r> 
McQuillen and Guelph Junction hMV. Co., 12 P.R. 294. a rate­
payer of a city which was a shareholder and creditor, held not 
disqualified as arbitrator. In Be Ontario ét Quebec R.W. Co. and 
Taylor, 6 O.R. 228, the award was set aside and remitted back 
to arbitrators for further consideration on account of improper 
items having been included.
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The Court will not interfere with the award, if the aum 
awarded is not such as to shock one’s sense of justice : Benuiny 
v. Atlantic & N. W. R.W. Co., 20 8.C.R. 177.

Notwithstanding the language of the section, that the arbitra­
tors shall proceed to ascertain such compensation in such way as 
they, he, or a majority, deem best, it has been held by the Privy 
Council that an appellate court rightly exercises its jurisdiction 
by viewing the award as if it had been the judgment of a subor­
dinate court, that is, by deciding whether a reasonable estimate 
of the evidence had been made. It is not authorized by the sec­
tion to disregard the award and deal with the evidence de novo 
as if it had been a court of first instance: Atlantic d* N. W. RAY. 
Co. v. Wood (1895), A.C. 257.

The same decision was given under a similar section of the 
Ontario Railway Act: In re Hamilton d- North Western RAY 
Co. v. Boys, 44 IT.C.R. 626.

In Great Western R. W. Co. v. Bailey, 12 IT.C.R. 106, and 
three other cases, the court set aside the awards, the sum awarded 
being so excessive as to show clearly that the arbitrators had dis­
regarded the direction of the statute, to consider the benefit to 
the property, as well as the damage done.

In Grand Trunk RAY. Co. v. Coupai, 28 8.C.R. 531, an award 
was set aside where the arbitrators proceeded upon a wrong prin­
ciple in estimating the amount awarded by taking an average of 
the different estimates put in evidence.

161. The arbitrator or arbitrators, in deciding on such value 
or compensation, shall take into consideration the increased value, 
beyond the increased value common to all lands in the locality, 
that will be given to any lands through or over which the railway 
will pass, by reason of the passage of the railway through or 
over the same, or by reason of the construction of the railway, 
and shall set off such increased value that will attach to the said 
lands or grounds, against the inconvenience, loss or damage that 
might be suffered or sustained by reason of the company taking 
possession of or using the said lands as aforesaid. 51 V., c. 29. 
s. 153.

Corresponds to sec. 153 (Act of 1888), with the insertion of 
the words, after the words “increased value” appearing in that

In civa*e<l

remain­
ing land* 
In I** con­
sidered
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wctimi, “beyond the ineresied valu...... in mou to all lamia in the
Ideality.” The wurda inaerteii make clear what waa doubtful 
under the former section. The rule under the former section is 
diaeuaaed in Ontario A Quebec R. IV. Co. V. Taylor, ti O.H. 348 ; 
James v. Ontario d' Quebec R.W. Co.. 12 O.R. 624; 15 A.R. 1 ;
Dickson v. Chatcauguay d- Northern (under Quel...  Act), OR
IT S.C. 170.

Ih Credit Valley R.W. Co. and Spragge, 24 (ir. 231, can­
not lie considered aa law under the amended section.

Aa to what may lie the subject of compensation, viz., land 
taken or injuriously affected. See Brown and Allan on Compen­
sation, pp. 111-121, and pp. 129-143; Brown and Theobald on 
Law of Railways, 3rd Ed., p. 173 et si q.

The decisions under the Railway Clauses Act, 1845, and the 
Land Clauses Act, 1845, as to compensation where no land is 
taken but the damage results from the operation of the railway, 
may properly he applied to cases arising under the Canadian 
Railway Act : Cowell v. Toronto, Hamilton d" Buffalo R.W. Co., 
25 A.R 209.

It is not necessary that any part of the land should be ac­
tually taken. It is sufficient if it is injuriously affeeted to entitle 
the owner to receive compensation; Regina v. Eastern Counties 
R.W. Co., 2 Q.B. 347 ; (Hover v. North Staffordshire, 16 Q.B. 912 : 
Hammersmith R.W. Co. v. Brand, L.R. 4 H.L. 171; Mi trig,oh- 
tan Board of Works v. McCarthy, L.R. 7 ILL. 243.

Where no land is taken, damages cannot be recovered for the 
annoyance by reason of the operation of the railway; Attorney- 
(leneral and Hare v. Metropolitan (1894), 1 Q.B. 384.

But where a part of Jhe owner’s land is taken, depreciation 
in the value of the remainder of his property by reason of its 
proximity to the railway, from vibration, noise, smoke, dust, etc., 
may be taken into consideration as an element in fixing compen­
sation: Ihtki of Rllcctruch v. Metropolitan Hoard of Works. 5 
H.L. 419; Ford V. Metropolitan R.W. Co., 17 Q.B.D. 20. followed 
in Re Toronto. Hamilton <f- Buffalo R.W. Co. and Krrner, 28 O R 
14.

The damage to which a party is entitled is only damage to 
land, or an interest in land : Metropolitan Board of Works v Mc­
Carthy, L.R. 7 H.L. 243; Caledonian R. W. Co. v. Walker’s Trus-
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tees, 7 A.C. 259, followed in St. Catharines R. IV. Co. v. Norris,
17 O.R. 667 ; Bowen v. Canada Southern B.W. Co., 14 A.R. 1 ;
Powell v. T., H. d H. R.W. Co., 25 A.R. 209.

Birtly v. Saw# , 28 O.R. 468, must lx* considered as overruled.
The owner of land fronting, whether a waterway or land way, 

tidal or non-tidal, has a right to access thereto, and is entitled to 
compensation if his access is cut off : Lyon v. Fishmongers* Co., 1 
A.C. 662; Pion v. North Shore R.W. Co., 14 S.C.R. 44, and 14 A 
C. 612; Bigaouctte v. North Shore R.W. Co., 17 S.C.R. 363 ; Re­
gina v. Buffalo d Lake Huron R.W. Co., 23 U.C.R. 208; Quill i- 
nan v. Canada Southern R.W. Co., 6 O.R. 567 ; Mason v. South 
Norfolk R.W. Co., 19 O.R. 132.

There is a similar right to compensation where the access is 
impeded by raising, lowering or narrowing the highway ; Regina 
v St. Lulu 's. L.E. 7 Q.B. 148; Regina v. Bottom Counties R.W 
Co., 2 (j.H. 347; Wood v. Stourbridge R.W. Co., 16 C.B.X.S. 222

If the injury is not to the property as such, but merely to the 
property as used for a particular purpose, such as a business, or, 
in other words, to the business carried on upon the property, no 
compensation can be recovered. The damage must be one which 
is sustained in respect of the property itself, and not in respect 
of any particular use to which it may from time to time be put 
It must be less valuable for all purposes: Rickett v. Metropoli­
tan R, W. Co., L.R. 2 ILL. 175, followed in Rc Devlin and Ham­
ilton d Lake Erie R.W. Co.. 40 U.C.R. 160.

Where the construction of a railway constituted a breach of 
a restrictive covenant as to erections to be made on land, the per­
son injured was held entitled to compensation, although no land 
was actually taken : Long Eaton Reereation Co. v. Midland R.W 
Co. (1902), 2 K.R. 574.

162. If by an award of arbitrators made under this Act. the Costs 
sum awarded exceeds the sum offered by the company, the costs 
of the arbitration shall he borne bv the company : but if other- creeds 
wise, they shall be borne by the opposite party, and be deducted tlmn 
from the compensation, and in cither case the amount of suchj£™j.* 
costs, if not agreed upon, may be taxed by the judge. 51 V., e offer. 
29, s. 154.
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Corresponds to sec. 154 (Act of 1888). It is to be noted the 
provisions of this section are imperative, and when a case arises 
within its provisions, must be disposed of accordingly.

By the interpretation clause section 2 (new provision) 
“costs” includes “fees, counsel fees and expenses.”

At the arbitrators’ first meeting the railway company ten­
dered a deed binding themselves to make and maintain a cross­
ing, the value of which appeared to have been taken into consid­
eration by the arbitrators, but the amount awarded was less than 
till* amount offered by *119. It was held that under the circum­
stances the provision of the section as to costs did not apply, ami 
neither party was entitled to costs.

In the opinion of (îalt, C.J., which appears to have been also 
the opinion of the majority in the Supreme Court, the act of the 
judge in taxing costs under the statute is merely ministerial. 
There is no right under this section to decide as to the right to 
costs, and they could probably only be recovered after taxation 
by action.

Ontario d* Quebec R.W. Co. v. Philbrick, 5 O.R. 674, 12 
S.C.R. 288.

Under a similar statute in 16 Viet. cap. 99, sec. 5, where no 
provision was made for recovering the costs from the railway 
company, the court refused to make an order on the company 
for their payment and semble that the only remedy is by an 
action of debt on the statute.

Re Foster v. (treat Western H. IV. Co., 92 V.C.R., 509.
The owner is not entitled to a lien on tin* land for costs of the 

arbitration.
Ferrars v. Staffordshire d* Uttoxeter H.W. Co., L.R., 19 Eq., 

524.
The practice has been that upon application to a judge in 

chambers, the bill is referred to one of the taxing officers to as­
certain what has been properly incurred, the result being adopt­
ed or varied by the judge.

lie McRae v. Ontario d* Quebec /MV. Co., 12 P.R. 282 and 
927. Re Oliver and Rail of Quinte R.W. Co., 9 Can. Rv. Cas.. 
968, 7 O.L.R. 567.

The taxation of costs by the judge is final and without appeal.
Wood v. Atlantic d Forth Western R. W. Co., Û.R., 9 S.C.. 

297.
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This rule as to costs does not extend to the costs of an appeal.
/iY Credit Valley B.W. Co. and Spray gc, 24 (Jr., 231.
It is no objection to an award that the arbitrators award 

costs, for, if unauthorized, it is easily separable from the rest 
of the award.

Widder v. Buffalo d Lake Huron B. W. Co., 24 U.C.R., 520.
An agreement to pay all costs incidental to the arbitration 

does not extend to costs as between solicitor and client, nor to 
costs preliminary to the arbitration.

Bronson v. Canada Atlantic B. W. Co., 13 P.R. 440.
The corresponding provisions of the Laud Clauses Act, 1845, 

see. 34, differ somewhat from these provisions, their effect being 
that the costs must be borne by the company (promoters of the 
undertaking), unless the arbitrators award the same or a less 
sum than that offered, in which case each party bears his own 
costs “incident to” the arbitration, and the costs of the arbitra­
tors are borne by the parties in equal portions. Costs of a special 
ease are incident to such arbitration.

Re Arbitration between Holliday and Corporation of Wake- 
Jo Id. L.R., 20 QB.D. 099.

As the words “incident to” appearing in section 34 of the 
English Act, are not in this section, this case would probably not 
b. an authority under it.

The offer referred to in the section is the “sum or rent” 
referred to in sub-sec. “b” of sec. 154, supra, which is referred 
to as the “sum offered” in sub-sec. “c” of section 155.

Query. Can the company, by making a separate offer in 
writing of an increased amount before the arbitration is begun, 
get the benefit of this section, in ease the amount awarded be 
less than such offer? It has been held under the Land Clauses 
Act, 1845, that the offer of compensation must be unconditional, 
not an offer of one sum for compensation and costs.

Balls v. Metropolitan Board of Works, L.R. 1 Q.B. 337.
An offer made after arbitrators are appointed is too late.
Fitzhardingc v. Gloucester tV Berkeley Canal Co., L.R. 7 Q.B. 

770.
Gray v. A'. E. B.W. Co., 1 Q.B.D. 696.
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Arbitra 163. The arbitrators, or a majority of them, or the sole 
takeevh arbitrator, shall examine on oath or solemn affirmation th 
un'lTr Pa,’ties or auch witnesses as appear before them or him. 51 V., 
oath. e. 29, s. 155 (1), Am.

Powers 2. Such arbitrator or arbitrators shall have and may exercise 
tratorl. with respect to such arbitration all the powers mentioned in 

section 49 of this Act, excepting paragraph (c) of sub-section 
Wit - 1 thereof, and section 50 of this Act shall apply to persons attend-

ing and giving evidence to any such arbitration.

Steno 3. The arbitrators shall take down in writing the evidence 
brought before them, unless either party requires that it be taken 
by means of stenography ; in which case a stenographer shall 
be named by the arbitrators, unless the parties agree upon one, 
and shall be sworn before the arbitrators, or before any one of 
them before entering upon his duties ; and the expense of such 
stenographer, if not determined by agreement between the parties, 
shall be taxed by the court or judge, and shall, in any case, form 
part of the costs of the arbitration ; and after making their award 

Drposi- the arbitrators shall forthwith deliver or transmit by registered 
transmit-letter, at the request of either party in writing, the depositions,
M to together with the exhibits referred to therein, ami all pap- is derk of 1 r
the court, connected with the reference, except the award, to the clerk of

the court, to be filed with the records of the said court. 54 55 V . 
c. 51, s. 1, Am.

Corresponds in part to section 155 of the Act of 1888, as 
amended by 54 & 55 Viet., cap. 54, sec. 1.

In the 1st section the only change is the elimination of th* 
words “And shall administer such oath or affirmation” appear­
ing at tin* end of the former section. This probably makes no 
difference in its effect.

Sub-sec. 2 is new and important, as will be seen by reference 
hack to secs. 49 and 50, supra. Th* gives power to make inspec­
tions, require production of books, plans, etc., and administer 
oaths; also gives a like power to summon witnesses as is vested 
in any Court in civil clauses, etc. The arbitrators had not these 
powers under the former Act.
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McRae v. Ontario d Quebec R. W. Co., 12 P R. 328.
The only change in sub-see. 8 from the Act, 54 & 55 Viet, is 

the substitution of the words “Clerk of the Court” for the words 
“Clerk of the Superior Court in the Province in which the lands 
arc situated,” appearing in the former Act.

164. A majority of the arbitrators, at the first meeting after Time 
their appointment, or the sole arbitrator, shall fix a day on or jjjjjjj1 
before which the award shall be made, and if the same is not award i# 
made on or before such day, or some other day to which the time 
for making it has been prolonged, cither by the consent of the 
parties, or by resolution of the arbitrators, then the sum offered 
by the company, as aforesaid, shall be the compensation to be 
paid by the company. 51 V., c. 29, s. 156.

2. No award shall be invalidated by reason of any want of Award 
form or other technical objection, if the requirements of this Act vulôiaVod 
have been substantially complied with, and if the award states for "ant 
eh arly the sum awarded, and the lands or other property, right 
or privilege for which such sum is to be the compensation; and 
the person to whom the sum is to be paid need not be named 
in the award.

Sub-section 1 of this section corresponds to and is identical 
with section 156 of the Act of 1888. Sub-section 2 corresponds 
to and is identical with sub-section 1 of section 161 (Act of 
1NH8).

In Montreal Park and Island R. IV. Co. v. W%jnness, Q.R. 14, 
s (\ 409, and 16 S.C. 105, it was held that an adjournment of a 
sittings of the arbitrators until after the date fixed for the mak­
ing of the award was not in itself a sufficient extension of the 
time for making the award, although the attorney for the com­
pany was present and remained silent on the subject of such 
adjournment.

In Dcmorest v. Grand Junction R. IV. Co., 10 O.R. 515, 
the judge found upon the evidence that no time had been fixed 
by the arbitrators for making the award, and held that the sum 

fT< red by the company did not become the amount of the com­
pulsation and a reference back was ordered.

is—er. act
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Sub-set*. 2. If the award contains an adequate and sufficient 
description of the land expropriates, the maxim “ falsa demon- 
stratio non nocrt” applies.

Beaudet v. North Shore K. W. Co., 15 8.C.R 44;
Bigaouette v. North Shore A\ IV. Co., 17 S.C.IÎ. 263.

oflivt* of 
arliitvu-

No re-

menre- 
IllVIlt of

ie«linyii.

165 If any arbitrator appointed by the judge dies before 
the award has been made, or is disqualified, or refuses or fails 
to act within a reasonable time, the judge, u|m>ii the application 
of either party, of which application six days’ notice shall be 
given to the opposite party, and upon being satisfied by affidavit 
or otherwise of such death, disqualification, refusal or failure, 
shall appoint another arbitrator in the place of such arbitrator : 
Provided that in the cast* of any arbitrator, named by one of the 
parties and appointed by the judge, so dying or not acting, such 
party may. upon such application, name the arbitrator who shall 
he appointed by the judge in the place of the arbitrator so de­
ceased or not acting; but no recommencement or repetition of the 
previous proceedings shall be required in any case. 51 V.. c. 29. 
s. 157, Am.

Corresponds to section 157 (Act of 1888), with several amend­
ments rendered necessary by the different method provided for 
the appointment of arbitrators. Its provisions generally are tin 
same.

These provisions apply to the east* of an arbitrator, appointed 
by the owner, dying four days l>efore the time fixed for making 
the award. The owner is entitled to a reasonable time to appoint 
another arbitrator in his place and have the arbitration con­
tinued, although the time, so fixed, had expired without the mak 
ing of any award.

Shannon v. Montreal Cork and Island A*. IV. Co., 23 S.C.R
174

Corresponds to section 157 in the Act of 1888 with never a 
amendments rendered necessary by the different method now 
provided for the appointment of an arbitrator. Generally th« 
provisions are the same. For case of arbitrator dying he for. 
award, see
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Shannon v. Montreal Park 4c Island Ry., 28 8.C.R. 374, supra.
See also as to right to sue for possession in Quebec where 

award having been set aside, company refuse to proceed with 
appointment of a new arbitrator: Huot v. (J. M. if* C. Ry . Q.R.
10 8.C. 373.

166. Where the notice given improperly describes the land * 'ompaa.v 
or materials intended to be taken, or where the company decides à'i^ndou 
not to take the land or materials mentioned in the notice, it may |^oe<l 
abandon the notice and all proceedings thereunder, but shall be 
liable to the person notified for all damages or costs incurred by Dumuge-t 
him in consequence of such notice and abandonment—such costs 1',, ' 
to be tax«»d in the same manner as costs after an award ; ami the pvpnt 
company may give to the same or any other person notice for 
other land or materials, or for land or materials otherwise de­
scribed notwithstanding the abandonment of the former notice.
51 V., c. 29, B. 158.

Corresponds to section 158 of the Act of 1888 and is prac­
tically identical with it, the difference being the elimination of 
the words “In any ease * ’ at the commencement of the section 
and the substitution of the word “where” for “if" in the second 
line. The word “abandon” used in this section corresponds to 
the word “desist” used in the Consolidated Statutes of Canada, 
cap. 66. Sec

(Hirer it' Ray of (Jointe Hy. Co., 3 Can. Ry. Cas. 384. 6 
O L.R. 543.

3’he question was raised in Re Miller v. Ureal Western, 13 
V.C.R. 582, whether after an award has been made, the company 
can relinquish the land valued and claim exemption from com­
pliance with it; it was held in Mitchell v. Great Western, 35 
C.C.R. 148, that they could not, after the award was made, with­
draw from the purchase.

In (Irimshaiee v. Grand Trunk Ry. Co., 15 U.C.R. 224; 19 
1 C.R. 493, it was held under the provision of the Act then in 
force, 14 & 15 Viet., cap. 51, s<*c. 11, that a notice for lands may 
be desisted from and a new notice given, even after the arbitra­
tors had met and were engaged in the arbitration, and the award 
subsequently made was held void. The same conclusion was
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reached in Cawtkra v. Hamilton and Lake Eric H. W\ Co., 35 
V.C.R. 581, where two arbitrators had agreed on the amount of 
the award and had given notice to the other, to meet to sign 
the award when notice of desistment and a new notice were 
given. It was held in the Supreme Court, The Canadian Pacific 
B. W. Co. v. Little Seminary St. Thérèse, 16 S.C.lt. 606, (per 
Patterson & Gwynne J.J.) that an abandonment of notice to 
take lands must take place while the notice is still a notice ami 
before the intention has been exercised by taking the lands: 
followed in A'/ Haskill ct at. and Grand Trunk R.IV. Co., 3 Can. 
Ry. Cas. 389.

A railway company were held not compellable to take lands 
enclosed by an engineer without knowledge of the directors and 
no notice given of intention to take : Baby v. Great Western B.W 
Co.. 13 V.C.R. 291.

The |H)wer to desist extends to lands injuriously affected as 
well as lands taken. With the notice of desist ment a new notice 
should be given; without it the former notice remains in force 
to uphold an award duly made under it.

So decided in ease of lands taken or injuriously affected un­
der C.8.C. cap. 66, see. 11 (7).

Widder v. Buffalo and Lake Huron A\ W. Co., 24 V.C.R. 222.
Vnder R.S.O. ( 1887) cap. 165, see. 20, a railway company 

having desisted once from their notice, could not again desist 
pending arbitration proceedings under a second notice. The 
company’s arbitrator having withdrawn from such arbitration 
in deference to a notice of desistment given by the company 
after the amount to be awarded had been agreed upon by the 
other two, it was held that the company could not object to the 
award on the ground that he had not l>een asked to sign it.

Moore v. Central Ontario R. IV. Co., 2 O.R. 647.
The present statute R.S.O. (1897) cap. 207, see. 20 (16) is 

the same except the concluding provision that the right of de­
sist ment shall not Is* exercised more than once.

St*e also Be Hooper and Erie <(• Lake Huron A*. IV. Co., 12 P.R 
408, where under peculiar circumstances, a third notice of desist - 
ment was upheld.

In Mlian v. St. Catharines d‘ Siagara Central B.W. Co., 16 
O.R. 459, it was held that notice of desistment served after an 
Act had been passed bringing the company under the Legislative 
authority of the Dominion, it having been previously incorpor-
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atcd under an Ontario Act, was effective to avoid the bond given 
as security upon taking possession and that fresh security must 
he given by payment of money into the bank under the Dom­
inion Act. Where the company served notice of deeiatment from 
original notice and gave no new notice to the land owner, but 
nevertheless entered upon the land, held that they were in the 
position of trespassers.

Wilkes v. Gzowski. 13 V.C.R. 308.

167. The person offered or appointed as valuator, or as sole Wkee
arbitrator, shall not be disqualified because he is professionally tor * in*
employed by either party, or has previously expressed an opinion tenMcd

i i , . in comas to the amount of compensation, or because he is related or nt
kin to any shareholder of the company, if he is not himself,lon- 
personally interested in the amount of the compensation: and 
no cause of disqualification shall be urged against any arbitrator 
appointed by the judge after his appointment, but the objection 
shall he made before the appointment and its validity or invalid-Time fur 
ity shall be summarily determined by the judge. 51 V., c. 29, jjjjjjj* 
a. 159. Ron.

Section 160 in the Act of 1888, which referred to disqualifi­
cation of arbitrator appointed by the company or by the opposite 
party, has been omitted from this act, it being doubtless con­
sidered that all such considerations would he dealt with by the 
judge when appointing arbitrators under section 159.*

See Re McQuilten d* Guelph Junction R. W. Co., 12 P.I{. 294.
The corresponding section (159) in the Act of 1888 is dis­

cussed in Brunet v. St. Lawrence d Adirondack R. W. Co. 3 
Revue de Jurisprudence 332 and the propriety of appointing an 
engineer or surveyor who has acted for the company in laying 
out the railway defended on account of the special knowledge 
thereby acquired.

168 Whenever the award exceeds six hundred dollars, any ^ppeei 
partv to the arbitration mav within one month after receiving 110,11. 
a written notice from any one of the arbitrators or the sole arbi­
trator, as the case may be, of the making of the award, appeal 
therefrom upon any question of law or fact to a superior court :
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and upon the hearing of the appeal the court «hall, if the s* ne 
is a question of fact, decide the same upon the evidence tai. n 
before the arbitrators, as in a ease of original jurisdiction.

Practice 2. Upon such appeal the practice and proceedings shall be, 
vvi'.liliLs aM Nearly as may be, the same as upon an appeal from the deci- 
on appeal gjon of an inferior court to the said court, subject to any general 

rules or orders from time to time made by the said last 
mentioned court, in respect to such appeals, which orders may 
amongst other things provide that any such appeal may be heard 
and determined by a single judge.

other 3. The right of appeal hereby given shall not affect the exist
remédie* , .. ...n.t inR *»w or practice m any province as to setting aside award*
Niiectetl. 51 v.e c. 29, s. 161, Am.

CorresfHinds to sub-sections 2, 3 and 4 of section ltil of th- 
Act i f 1888, sub-see. 1 of that section now appearing as sub-see 
2 of see. 164. See supra.

The words “six hundred” in the first line have been sub­
stituted for the words “four hundred” appearing in the former 
section. The other changes are matters of form such as the 
elimination of the words “of the province in which said land* 
are situated” following the word “Court.” This is in view of 
the provisions of section 156.

As to time for ap|>caling, it was held n Hr Hotter ami ('entrai 
Canada H. llr. Co., 16 l\R., page 16, that notice of appeal given 
within one month is sufficient. It is not necessary that the appeal 
should In* brought on for hearing within that time; the appeal 
should be to a judge in single court, and not to the Divisional 
Court. In Hr Montreal d Ottawa Hu. v. Ogilvie, 18 P.R., 120. 
the last ease was approved, ami the appeal being brought in the 
wrong court, an order was made under Ontario Consolidated 
Rule 784, transferring it to the proper court on payment of 
costa.

Where no damages are awarded, there is no appeal by th-- 
land-owner.

Hr Toronto, Hamilton iV liufl'alo H. IV. Co., and Kerncr, 28
OR. 14.
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In Birely v. Toronto, Hamilton, d- Buffalo B. VV. Co., 25 
A.R. 88, it was held under this section that an appeal lies in the 
Province of Ontario, either to the High Court of Justice or to 
the Court of Appeal, but if an appeal is taken to the High Court, 
no further appeal lies by either party to the Court of Appeal.

This does not, however, preclude an appeal to the Supreme 
Court of Canada, as in Grand Trunk K.W. Co. v. Coupai, 28 
S.C.R. 531, or to the Privy Council : Atlantic d A . W. K.W. Co. 
v. Wood, (1895), A.C. 257.

In Pontiac d1 Pacific K.W. Co. v. Bitten of Charity, (j.R. 20 
<C., p. 257, it was held that on an appeal under this section no 
new evidence can be adduced, and no objection based, upon the 
admission of illegal evidence or the exclusion of legal evidence,
■ an Is- considered, unless the illegalities appear on the record.

The award cannot he explained or varied by extrinsic evidence 
of the intention of the arbitrators.

Krrors of law or fact, or excess of jurisdiction, must appear 
on the face of the award, or from the evidence or documents of 
ieeord.

The court will not interfere with the discretion of the arbi­
trators as to amount of award, unless as a check on possible 
fraud, accidental error, or gross incompetence.

The award of costs by the arbitrators does not invalidate it. 
where it simply follows the rule established by the Railway Act.

Duke of Buccleuch v. Metropolitan Board of Works, 5 ILL 
418, followed.

There is no power under this section to refer an award back 
to the arbitrators, the provisions of sub-sec. 3 referring only to 
s-tting aside, not to referring back, awards.

Kc McAlpim and Lake Erie, etc., K.W. Co., 3 O.L.R. 230.
See also Re Grand Trunk K. W. Co. and Petrie, 2 O.L.R. 284
In Ke Horton and Canada Central K.W. Co.. 45 IT.C.R. 141. 

it was held that in the absence of any such provision as section 
lti8 in the Railway Act of 18H8, (31 Viet., cap. 28 1)), there 
was no jurisdiction in the Court to set aside an award mad** 
under that Act.

In Ke Herring and Sapanee d Tamuorth K.W. Co., 5 O R 
349, it was held, under 42 Viet., cap. 9 ( D.), (Con. Rv. Act. 1879).
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that the notices of appointment of arbitrator and appointment of 
third arbitrator might be made a Rule of Court under the Com 
mon Law Procedure Act, distinguishing Re Credit Valley and 
Great Western, 4 A.R. 532.

In that case the award was set aside on account of un of!* r 
made by the company to do certain things, which was delivered 
to the arbitrator for the company, and by him to the umpire, 
but not communicated to the land-owner until after the award 
was made, the award having been based in part upon such offer

See for cases in which award held bad for want of certainty 
as to provision respecting right to cross track,

Great Western R.W. Co. v. Hunt, Dougall, and Dodds, 1J 
V.C.R. 124, ct seq.

The arbitrators have no power to impose the payment of a 
rent or periodical sum by their award. The compensation tix ' 
should be a gross sum capable of being paid at once to the 
parties, or into court, except in case of “corporations or persons 
“who cannot in common course of law sell or alienate the land."
A direction in the award to the railway company to construct 
a culvert is not within the functions of the arbitrators.

Bourgoin v. Montreal, Ottawa, d' Occidental R.W. Co., r» 
App. Cas. 381.

To justify the court in setting aside an award, the sum 
awarded must In* no grossly and scandalously inadequate a> to 
shock one’s sense of justice.

Burning v. Atlantic d- North West R. W . Co., M.L.R. 5 S < ' 
136, M L R. 6 Q.B. 385.

An omission to swear the arbitrators was held to invalidate 
the award.

Whitfield v. A. d- N. W\ Ry., 33 L.C.J. 25.
It was held in the Court of Appeal in
Beauditte v. North Shore R. W. Co., 11 Q.L.R. 238, 

that an award should be set aside where the arbitrators had 
failed to fix a day for making their award at their first meeting, 
as is now required by sec. 164, reversed in the Supreme Court. 
15 S.C.R., 44

An award will be set aside if rendered in the altsencc of any 
arbitrator, and without the two days' notice to him required by 
sec. 160.
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See Anglin v. Sickle, 30 U.C.C.P. 72;
Sott v. Soit, 5 O R. 283.

169. Vpon payment or legal tender of the compensation or When 
annual rent, ho awarded or agreed upon, to the person entitled l.’j'^n av
to receive the same, or iiihhi the payment into court of the }*■ ««ten

l»V com-amount of Hiieh compensation, in the manner hereinafter men- |i;Un 
tinned, the award or agreement shall vest in the company th<
[tower forthwith to take possession of the lands, or to exercise the 
right, or to do the thing for which such compensation or annual 
rent has been awarded or agreed upon ; and if any resist a nee or 
forcible opposition is made by any pereon to its so doing, the 
judge shall, on pr<s>f to his satisfaction of such award or agree­
ment, issue his warrant to the sheriff of the district or county, or 
to a bailiff as he deems most suitable, to put down such resist- Where

. . A . • , forcibleance or opposition, and to put the company in possession ; and ,.psiRt. 
the sheriff or bailiff shall take with him sufficient assistance for '*. , offered.
such purpose, and shall put down such resistance or opposition 
and put the company in possession. 51 V., c. 29, s. 162, Am.

Corresponds to and is ideutieal with see. 162 in the Act of 
1888, except that the word “may,” appearing after the word 
"judge” in the tenth line has been changed to “shall” in the 
present section, thus making the section imperative. I ’util the 
requirements of this section have been complied with, ( unless a 
warrant has been granted under section 170), the entry of tin- 
company is premature and illegal.

Martini v. (Jzowski, 13 U.C.R. 298.
In Todd v. M< aford and (irand Trunk H. IV. Co., 6 O.L.R. 469, 

the plaintiff having precluded himself by agreement from treat 
ing the railway company as trespassers,—held that his remedx 
against the company was by arbitration proceedings under tli 
Railway Act, and not by action.

See also Cfterhorough v. (irand Trunk K. W. Co., (1900),
32 O R. 154; 1 O.L.R. 144

As to persons to whom payment should lie made, see see. 152, 
supra, and notes thereon.
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Warrant 

mediate 

hion in

I'l’umlim

lion for 

warrant.

170. Such warrant shall also he granted by the judge with­
out such award or agreement, on affidavit to his satisfaction that 
the immediate possession of the lands, or of the power to do the 
thing mentioned in the notice, is necessary to carry on some part 
of the railway with which the company is ready forthwith to 
proceed. 51 V., c. 29, a. 163, Am.

Corresponds to and is identical with sec. 163 in the Act of 
1888, except that the word “may,” appearing in the first line of 
that Act, has been changed to “shall” in the present section.

In Canadian Pacific K. IV. Co. v. Little Seminary of St. 
Then sc, 16 S.C.R. 606.

Paterson and Gtryune, J.J.8.C., were of opinion that the 
order for possession under this action could only be made when 
the land was required for immediate use, in carrying on some 
part of the railway with which the company is willing to proceed.

In Kingston d Pembroke Ky. v. Murphy, 11 P.R. 304, the 
order for possession was refused, because it was not clearly 
established that the company had an indisputable right to acquire 
the land by compulsory proceedings, and that then* was som- 
urgent and substantial need for immediate action.

171. The judge shall not grant any warrant under the next 
preceding section, unless ten days’ previous notice of the time 
and place when and where the application for such warrant is 
to Is* made has lieen nerved upon the owner of the land or the 
|s*rson empowered to convey the land, or interested in the land 
sought to be taken, or which may suffer damage from the taking 
of materials sought to Is* taken, or the exercise of the powers 
sought to he exercised, or the doing of the thing sought to be 
done, by the company ; and unless the company gives security to 
his satisfaction, by depwit, in a chartered bank designated by 
him, to the credit of the company and such person or party 
jointly, of a sum in his estimation sufficient to cover the probable 
compensation and costs of the arbitration, and not less than fifty 
per cent, about the amount mentioned in the notice served under 
section 154. 51 V., c. 29, s. 164, Am.
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Corresponds to section 164 in the Act of 1888, the only differ­
ence being in the provision as to amount to be deposited. The 
words, “of a sum in his estimation sufficient to cover the prob 
“able compensation and costs of the arbitration," having been 
substituted in the present section for the words “of a sum larger 
“than his estimate of the probable compensation," appearing in 
the former Act.

No provision is made for service by advertisement as in sec­
tion 158.

In it Ontario Tanner*’ Suppl a Co. and Ontario d Quebec 
R.W. Co., 12 !\K. 563, it was held that in tin- computation of the 
ten days' notice, the day of the service of the notice and the day 
of the return must both be excluded.

In JenkiuH v. Centrai Ontario R.W. Co., 4 O.R. 593, it was 
held that the High Court had jurisdiction to enjoin the 
taking of possession, notwithstanding the order of the County 
Court judge for immediate possession made under the Railway 
Act of Ontario, R.8.O. 1877, cap. 165, see. 20, sub-sec. 23, if the 
company were making use of their powers to attain any object 
collateral to that for which it was incorporate!; but otherwise 
it was not within the jurisdiction of the judge of the High Court 
to interfere with an Order of the County Court judge, though 
granted ex fiartc. By section 156 the County Court judge has 
practically the same jurisdiction as under the Ontario Act.

172 The costs of any such application to, and of any such{ "f * iipplicu
hearing before, the judge, shall he borne by the company, unless tion
the compensation awarded is not more than the company had 
offered to pay ; and no part of such deposit or of any interest Payment, 
thereon shall be repaid, or paid to such company, or paid to 
such owner or party, without an order from the judge, which he 
may make in accordance with the terms of the award. 51 V., c.
29, s. 165.

Corresponds to and is identical with see. 165 of the Act of 
1H88. Under the former section, where the amount awarded is 
not more than the amount offered by the company, it was decided 
that the owner must pay the costs of the application for the 
warrant.

Re Shiblcfi and The Napanee, Tamworth, d Quebec R. W. Co..
13 P R. 237
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In Kingston d* Pembroke K. W. Co. v. Murphy, 11 P.R. 
304, Boyd, C., dismissed the* application for possession by tlv 
railway company, with costs in any event of the arbitration to 
the land-owner, but doubted his j lower to award costs directly 
under the statute.

In Canadian Pacific K.W. Co. v. Little Seminary of si. 
Thérèse, 16 S.V.R. 606, it was held by the majority of the ( 'ourt 
that a judge making an order for payment out under this auc­
tion acts as persona designata, and no appeal lies from his ju la­
ment.

Followed in lie Toronto, Hamilton tl Ituffalo /MV. Co., and 
Hendrie, 17 P.R. 199.

The owner is entitled to interest on the amount awarded him 
only at the rate allowed by the bank on the money paid in, an ! 
not at the legal rate.

He Lea and Ontario d Qm bi c If.IV. Co.. 21 C.L.J. 154:
IL Taylor and Ontario d1 Qutbec U.IV. Co., 11 P.R. 371 :
lie Philbrick and Ontario it* Quebec /MV. Co., 11 P.R. 372

173. The compensation for any lands which may be taken 
without the consent of the owner, shall stand in the stead of such 
lands; and any claim to or encumbrance upon the said lands, or 
any portion thereof, shall, as against the company, be converted 
into a claim to the compensation, or to a like proportion thereof : 
and the company shall be responsible accordingly, whenever it 
has paid such compensation or any part thereof, to a |>erson not 
entitled to receive the same, saving always its recourse against 
such person. 51 V., c. 29, s. 166.

Corresponds to and is identical with see. 166 in the Act of 
1888, with the substitution of the word “owner” for the word 
“proprietor” in the second line. The meaning of this section 
is stated by Street, ,1., in Young v. Midland /MV. Co.. 16 O R 
at p. 740, to la- that the estates in the land become estates in the 
compensation. Until the death of the tenant for life, the st dut 
does not begin to run against those entitled to the reversion in f *

1 nder this section it has been held that a mortgagee, not a 
party to the award, may adopt it and foreclose as to the com 
pensât ion awarded. Scottish American I nr. Co. v. Prittii, 20 
A.R. 398.
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The right to recover compensation is statutory, and an action 
to . nforee it, is not barred until twenty years after the cause
• I action arose i.r., when the railway company entered on the
I, ' ml.

H<mg v. (i. T. H. W. Co., 10 O.H. 447 ;
Ettery v. ü. T. K. W. C#., 21 O R. 224.
In the case of damage by the construction of an embankment, 

it was held that the action was barred by the lapse of six years. 
('haudicre, etc., Co. v. Canada Atlantic R. IV. Co., 33 8.C.R.

II.

174. If the company has reason to fear any claim, mortgage, Payment 
hypotheque, or encumbrance, or if any person to whom the com- peasation
pensât ion or annual rent, or any part thereof, is payable, refusesinto* " 1 . court in
to execute the proper conveyance and guarantee, or if the person certnin
entitled to claim the same cannot be fourni, or is unknown to the<U8< ' 
company, or if. for any other reason, the company deems it advis­
able. the company may pay such compensation into court, with 
the interest thereon for six months, and may deliver to the clerk 

i prothonotary of such court an authentic copy of the convey­
ance, or of the award or agreement, if there is no conveyance; 
ami such conveyance, or award or agreement shall thereafter be 
domed to be the title of the company to the land therein men­
tioned. 51 V., c. 29, s. 167, Am.

2. Where the lands are situated elsewhere than in the pro- Voticn 
vinee of Quebec, a notice, of such payment and delivery, in such ' 
form and for such time as the court appoints, shall be inserted into 
in a newspaper, if there is any, published in the county in*.^ 
which the lands are situated, or if there is no newspaper pub- land not.in Quebec.
lished in the county, then in the official gazette of the province, 
and also in a newspaper published in the nearest county thereto 
in which a newspaper is published, which shall state that the 
title of the company( that is, the conveyance, agreement or Prowl 
award ) is under this Act, and shall call upon all persons claiming mgM 
an interest in or entitled to the lands, or any part thereof, to 
tile their claims to the compensation, or any part thereof. 51 V., . 
e. 29, s. 168. Am.
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Whore 3. Where the lands are situated in the province of Quebec, 
situated not*ce «hall be published as is required in eases of confirma- 
m Quebec tion of title, and the registrar’s certificate shall be procured ami 

filed as it? such cases. 51 V., c. 29, s. 170, Am.

KfTeet of 
n<l jihiiea-

4. All such claims filed shall be received and adjudicated 
upon by the court, and the adjudication thereon shall for ever 
bar all claims to the land, or any part thereof, including any 
dower, mortgage, hypothèque or encumbrance upon the game; 
and the court shall make such order for the distribution, pay­
ment or investment of the compensation, and for the security 
of the rights of all persons interested, as to right and justice, and 
to law appertains. 51 V., c. 29, s. 171, Am.

5. The costs of the proceedings, in whole or in part, includ­
ing the proper allowances to witnesses, shall be paid by the 
company, or by any other person, as the court orders, and if 
the order for distribution, payment, or investment is obtained 
in less than six months from the payment of the compensation 

lut nest, into court, the court shall direct a proportionate [tart of th 
interest to lx* returned to the company : and if from any error, 
fault or neglect of the company, it is not obtained until after 
six months have expired, the court shall order the company t-> 
pay into court, as part of the compensation, the interest for such 
further period as is right. 51 V., c. 29, s. 172, Am.

Corresponds to, and is a consolidation, with amendments, of 
sections 1fi7, 168, 169, 170, 171, and 172 of the Act of 1888.

As to interest, the rule is thus laid down in Rhys v. Dorr 
\ alley RW. Co.. 19 fiq. 93;

Interest is payable by a railway company upon the purchase 
money or compensation, from the time of their taking possession 
of the land under their statutory powers, not merely from tin 
subsequent period when the compensation is ascertained.

Interest may also be allowed from the date when the right 
to compensation accrued, although no part of the lands have been 
taken.
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Re Birely and Toronto, Hamilton <f‘ Ba/f'alo R.W. Co., 28 
O R. 468.

Interest was allow 3d a mortgagee, constructively in possession 
of vacant lands, for about sixteen years, though no payment had 
been made;

Delaney v. Canadian Pacific H. IV. Co., 21 O.R. 11 :
Overruled by McMicking v. (iibbons, 24 A.R. 586.
In Drummond Ry. Co. v. Oliver. Q.R., 7 Q.B. 41, 

it was held under sec. 167 of the former Act, corresponding to 
sub-see. 1 of this section, that in order to authorize taking pos­
session of the land expropriated, the railway company must de­
posit in court the amount of the award of the arbitrators, with 
interest for six months, and that default of their depositing the 
amount of the award without interest rendered the deposit in­
sufficient, and the owner was held entitled to retake possession.

The judgment of the Court of Queen’s Bench (Lacoste, C.J. 
was based upon the necessity of a strict compliance with tic- 
provisions of this section.

The question of any additional interest payable by the com­
pany can only be adjudicated upon by the Court when the Order 
is obtained under sub-sec. 5, (sec. 172, Act of 1888).

Atlantic d; North-West R.W. Co. v. Judah, 23 S.C.R. 231.
Payment of the compensation into Court under this section, 

would appear to be made at the risk of paying the owner's 
<osts, if done unreasonably. Harrison v. Alliance Assur­
ance Co. (1903), 1 K.R. 188, decided under the cor­
responding provision of the Life Assurance Companies 
Payment into Court Act, 1896. sec. 3, which provides 
that any Life Assurance Company may pay into the High Court

. . . any moneys payable to them under a life policy in re­
spect of which, in the opinion of the Board of Directors, no 
sufficient discharge can otherwise he obtained.

Branch Lines.

175. The company may for the purposes of its undertaking i»nw
construct, maintain and operate branch lines, not exceeding h 
any one case six miles in length, from the main line of the rail
way or from any branch thereof. Before commencing to con­
struct any such branch line the company shall obtain the author­
ity of the Board and comply with the following provisions :—
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2. The company shall make a plan, profile and book of refer- 
« nee, showing the proposed location of the branch line and con­
forming to the requirements of section 122, and shall deposit 
the same or such parts thereof as relate to each district or county 
through which the branch line is to pass, in the offices of the 
registrars of deeds for such districts or counties respectively.

3. Upon such deposit, the company shall give four weeks’ 
public notice of its intention to apply to the Board under this 
section, in some newspaper published in each county through 
which the branch line is to pass, or, if there should be no paper 
published in such county or counties, then for the same period in 
The Canada Gazette.

4. After the expiration of the notice the company shall sub­
mit to the Board, upon such application, a duplicate of the plan, 
profile and book of reference so deposited. The Board, if satis­
fied that the branch line is necessary in the public interest or for 
the purpose of giving increased facilities to business, and if satis­
fied with the location of such branch line, and the grades and 
curves as shown on such plan, profile and book of reference, may, 
in writing, authorize the construction of the branch line in ac­
cordance with such plan, profile and book of reference, or subject 
to such changes in location, grades and curves as the Board may 
direct; and such authority shall limit the time, not exceeding two 
years, within which the company shall construct and complete 
such branci line.

5. Th("e shall be deposited with the Board the authority, 
and the duplicate of such plan, profile and book of reference 
together with such papers and plans as are necessary to show 
and explain any changes directed by the Board, under the pro- 
visions of sub-section 4 of this section. The company shall de­
posit in the registry offices, mentioned in sub-section 2 of this 
section, copies, certified as such by the Secretary, of the author- 
ity, and of the papers and plans showing the changes directed by 
the Board.
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6. I'pun compliance with this section, all the provision!, Applici- 
except sections 123 and 124, of this Act, shall apply to the branch ot 
line so authorized and to the lauds to be taken for such branch
line.

7. No branch line shall be extended under the provisions of No <*x 
this section ; nor shall any branch line be constructed so as to aUmved'* 
form in effect an extension of the railway beyond the termini 
mentioned in the Special Act.

N. Except with reference to branch lines authorized by the Lap«eof
Special Act to be constructed between any two points or placesfnvnn
definitely fixed or named therein, no power to construct branch sis,ent , ... withlines in any Special Act contained, inconsistent with the provi-this
sions of this section shall have any force or effect after three8,1 tlon‘ 
years from the passing of this Act. Nothing in this sub-section Saving, 
shall be deemed to take away or impair the rights or powers of 
any company under any contract with the Government of Can- 
ela, approved and ratified by a Special Act of the Parliament of 
Canada. Sub. for 51 V.. c. 29, s. 121.

The former section incorported in one long paragraph all the 
special provisions deemed to be necessary for the construction of 
branch lines. The particular purposes for which they might be 
constructed were designated in detail and the general words “for 
the purposes of its undertaking” have been substituted for the 
specific instances given in the previous enactment. The whole 
section should be read in conjunction with sec. 118 (/t), ante, sub­
set*. 118(p), ante, would no doubt be also applicable to this as 
lo all other powers conferred by that section. The corresponding 
English provision is to be found in 8 Viet., cap. 20, sec. 76 
(Imp.). Provisions similar to those contained in this section 
appeared in earlier railway consolidations: See R.S.C., cap. 109, 
see. 45; and 42 Viet., cap. 9, secs. 7 (18) and 100, but by these 
earlier acts these provisions were, of course, subject to the powers 
conferred upon railways and by sec. 6(7) of R.S.C. 109. and sec.
7 (2) of 42 Viet., the privilege was limited to cases in which 
power to make branch railways was conferred by the special act.
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Any railway subject to the jurisdiction of the Federal Parlia­
ment may now make branch railways where necessary for tie 
purposes of its undertaking. Such eases as Murphy v. Kingston, 
etc., K.W. Co., 11 O.lt. 302 and 582, and 17 S.C.R. 582. and 
Bronson d- Ottawa, 1 O.R. 415, must therefore be read in til - 
light of the changes which were made in 1888 and 1903. supra 
Apart from the express provisions of sub-section 7. it would still 
appear from Murphy v. Kingston, etc., B.IV. Co. that a railway 
company could not under pretence of constructing a branch rail 
way extend its main line for six miles beyond the terminus fixed 
by its act of incorporation ; unless it is empowered to do s.» by it< 
special act: Canadian Pacific K.W. Co. v. Major, 13 S.C.L 23 1 
See also Vancouver v. Canadian Pacific K.W. Co., 2 R0.lt 315. 
23 S.C.R. 1. The special powers conferred upon the Canadian 
Pacific Railway Company to make branch lines under tie* con­
tract with the Government ratified by 44 Viet., cap. 1 (I).), ap­
pear to be expressly saved by the latter part of sub-section 8. 
Where a railway company has complied with all the provisions 
of the statute respecting branch lines it may proceed with l.h 
expropriation of the land required in the same manner as it is 
authorized to do in the construction of its main line: Todd v. 
Meaford, 6 O.L.R. 469. For an instance of breach of contract 
with a town to construct a branch line see Be Barrie and North - 
din K.W, Co.. 22 U.CJL 25.

176. Where the owner of any industry established, or in­
tended to be established, within six miles of the railway, is desir­
ous of obtaining railway facilities in connection therewith, but 
cannot agree with the company as to the construction and opera­
tion of a spur or branch line from the railway thereto, the Board 
may, on the application of such owner, and upon being satisfied 
of the necessity for such spur or branch line in the interests of 
trade, order the company to construct, maintain and operate 
such branch line or spur, and may direct such owner to deposit in 
some chartered bank such sum or sums as are by the Board 
deemed sufficient, or are by it found to be necessary to defray all 
expenses of constructing and completing the spur or branch line 
in good working order, including the cost of the right of way.
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incidental expenses and damages ; and the amount so deposited 
shall, from time to time, be paid to the company upon the order there­
of the Board, as the work progresses. Î-Ti™anv

2. The aggregate amount so paid by the owner in the con-Owner 
struction and completion of the said spur or branch line shall refunded 
be repaid or refunded to the owner by the company by way of *’V 
rebate, to be determined and fixed by the Board, out of or in pro­
portion to the tolls charged by the company in respect of the 
carriage of traffic for the owner over the said spur or branch Owner's 
line; and until so repaid or refunded, the owner shall have a unUlre- 
special lien therefor, upon such branch line, to be reimbursed by imimrsed. 
rebate as aforesaid.

3. Upon repayment by the company to such owner of all pay- Dé­
ments made by the owner upon such construction, the said spur ]J1JrKe"f 
or branch line, right of way, and equipment shall become the 
absolute property of the company free from any such lien.

4. The operation and maintenance of the said spur or branch Opera­

line, by the company, shall be subject to and in accordance with
such order as the Board makes with respect thereto, having due be regu 
regard to the requirements of the traffic thereon and to the safety n0:,rd. ' 
of the public and of the employees of the company.

5. All the provisions of this Act respecting the construction Pro­

of spur or branch lines shall apply to any spur or branch line JJipjjJ? 
constructed under this section. ubie.

This section is new and embodies in statutory form a practice 
which had been frequently adopted by railway companies who, 
where there is a prospect of obtaining business from some indus­
try adjoining their line, have been in the habit of building sidings 
or branch lines to the factory or industry and for this purpose 
exercising their statutory powers of expropriation, etc., upon re- 
reiving from the owners an amount sufficient to defray the cost 
of building the siding or branch ; the expense to be repaid to the 
owner "by allowing a rebate upon the freight charges due in re-
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sped of every ear of freight shipped iu or out upon the siding. 
The rebate being in sums of one or two dollars. An inducement 
to railway companies to enter into such voluntary arrangements 
has frequently been an undertaking to route all freight as far as 
passible over its line in preference to the lines of other companies 
who are not parties to granting the facilities. As is shown by 
the recitals in 3 & 4 Viet., cap. 97, sec. 18 (Imp.), the practice 
was to require railway companies in their special acts to permit 
individuals to connect branch lines built at their own expense with 
the railway's main line and in ease of dispute the matter was to 
be decided by the Board of Trade: ibid. secs. 3 and 19, and 5 & G 
Viet., cap. 55, sec. 12. The matter is now provided for in Eng­
land by 8 Viet., cap. 20, sec. 70 (Imp.), which permits the 
owners of property to lay lines of railway down upon their own 
lands and lands of others whose consent they can obtain and 
compels railway companies to make openings in their main line 
and permit a junction with a branch line so constructed subject 
to certain restrictions therein set out. It has been decided under 
the English Act that these provisions are not confined to the time 
at which the railway is constructing its line, but apply from time 
to time thereafter as occasion may require : Monkland v. Kirkin­
tilloch R.W. Co., 3 R.C. 273; Bishop v. North, ibid. 459, 11 M. & 
W. 418; that where a company has consented to an opening even 
by parol they cannot afterwards revoke their consent : Bell v. 
Midland K.W. Co., 3 DeO. & J. 673; that where a company took 
up a connection already made without consent they must replace 
it at their own expense ; Cartway v. Colne, etc.. R.W. Co., 7 Ry. 
& Canal Cases 102, and that where old fashioned switches appro­
priate at the time have been installed and long used the railway 
company if it wishes to instal improved appliances must do so at 
its own expense : Woodruff v. Lancashire, etc., R.W. Co., 28 Ch.I). 
190. In Lancashire Brick, etc., Co. v. Lancashire, etc., R.W. Co. 
(1902), 1 K.B. 381, 651, it was decided under the English Act 
that the plaintiffs could not compel defendents to make the junc­
tion where, owing to a heavy grade and the state of business at the 
point suggested for making the junction, there were either struc­
tural difficulties in making an opening or difficulties would arise 
in working the traffic upon the railway. It will be observed that 
the Act empowers the Board to do what the court will not do. 
namely, supervise the construction and maintenance and opera 
tion of a railway : Kingston v. Kingston, etc., R.W. Co., 28 O R
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399, 25 A.R. 462, and see 1 Can. Ry. Cas. 296; but it may per­
haps be said that the Hoard has machinery for enforcing a decree 
to build a siding that the court has not ; though what is to happen 
if a railway does not obey the order of the Board is not clear.
Section 294, infra, provides inter alia that where a company re­
fuses to obey an order of the Board it is to la* liable in damages 
to any person aggrieved and to certain penalties therein pre­
scribed.

Crossings anil Junctions.

177. The railway lines or tracks of any company shall not be Railway 
crossed or joined by or with the railway lines or tracks of any 
other company until leave therefor has been obtained from the iunction* 
Board as hereinafter provided. 56 V., s. 27, s. 1, Am. 0f the

Compare 8 Viet., cap. 20, sec. 16 (Imp.). The general power ** ,U * 
to cross or join other railways is conferred by section 118 (>). 
ante. The former provisions are to be found in sections 173 to 
177 of 51 Viet., cap. 29, sec. 173, having been first amended by 
55 & 56 Viet., cap. 27, sec. 5, and afterwards by 56 Viet., cap. 27, 
see. 1. For provisions regulating the precautions to be taken at 
crossings and the rate of speed on approaching them see secs. 225 
and 226, infra. This is one of the sections which by section 7. 
ante, applies to steam, electric or street railways which are seek­
ing to cross a railway already located and for the purposes of 
deciding upon the desirability of effecting a crossing they are all 
to be deemed works for the general advantage of Canada. In 
(irand Trunk 1i.IV. Co. v. Hamilton, etc., B.IV. Co., 29 O.R. 143, 
it was held that the corresponding provisions of the earlier act 
were infra vires of the Dominion Parliament and that a crossing 
might be made at rail level where permitted by the Railway Com­
mittee, although such crosings were expressly forbidden in the 
Ontario Statute incorporating the company which desired to 
cross. In the earliest Canadian Railway Act, 14 & 15 Viet., cap.
51, see. 9, the provision for crossing required the appointment of 
an arbitrator to determine the place and manner of crossing and 
the compensation to be paid, and such cases as Buffalo, etc.. AVIV.
Co. v. (Ireat Western K.W. Co., 2 P R. 88, and 14 U.C.R. 397, were 
decided upon that section, but the present enactment leaves all 
these matters to the Board and prescribes the terms upon which a 
crossing is to be made.



246 CANADIAN RAILWAY ACT.

lull"' rd.

< ir«l«'. uf

Approval and Jurisdiction of the Hoard. Tin* provisions r<- 
quiring the approval of the proper authority are passed in the 
interests of the public and such approval cannot be waived by 
agreement between the companies. It is also a condition prev- 
dent to the exercise of the right of crossing and any attempt to 
cross before such approval has been obtained will Ik* restrained 
by injunction : Credit Valley HAY. Co. v. Great Western R.W. 
Co., 25 (Jr. 507. For the principles upon which the court will 
grant an interim injunction see Grand Trunk HAY. Co. v. Credit 
Valley HAY. Co., 20 (Jr. 572. Nor will the authority of a provin­
cial legislature to cross a Dominion railway take the place of an 
order of the Board : Canadian Pacific HAY. Co. v. Northern, etc., 
HAY. Co., 5 Man. L.R. 301; and this order should not only In- 
applied for, but obtained before the work is begun : ibid. The 
order of the Board allowing a crossing will not confer power 
upon a company to take private lands or a portion of a highway 
for the purpose of laying such tracks as are required unless the 
other steps required for the expropriation of lands or tl e use of 
a part of the highway are also taken ; City of Toronto v. M( Irttpoli- 
tan HAY. Co., 1 Can. Ry. Cas. 63.

The order of the Board must accurately describe the lands 
over which the crossing is to be made, and if the lands are mis­
described the crossing company will be enjoined from proceeding 
with the intersection, provided for by the order : Grand Trunk 
HAY. Co. v. Lindsay, etc., HAY. Co.. 3 Can. Ry. Cases 174.

2. Vpon any application for such leave the applicant com­
pany shall submit to the Board a plan and profile of such cross­
ing or junction, and such other plans, drawings and specifica­
tions as the Board may in any case, or by regulation, require.

The Board may by order grant such application on such terms 
as to protection and safety as it may deem expedient, may change 
the plan and profile, drawings and specifications, so submitted 
and fix the place and mode of crossing or junction, and may 
direct that the lines and tracks of one company lie carried over 
or under the lines and tracks of the other, and that such works, 
structures, equipment, appliances and materials be constructed, 
provided, installed, maintained, used or operated, watchmen or
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other persons employed, and measures taken, as under the cir- 
rumstances appear to the Hoard best adapted to remove and pre­
vent all danger of accident, injury or damage, and may deter­
mine the amount of damage and compensation, if any, to be paid 
tor any property or land taken or injuriously affected by reason 
of the construction of such works.

Compare 51 Viet., cap. 29, secs. 173, 174, 175 and 176.
This sub-section prov ties in detail for the nature of the super­

vision which the Board it to exercise and provides also for pay­
ment of compensation for lands taken or injuriously affected or 
damage done by reason of the construction of the crossing. Pre­
sumably the compensation would be fixed according to the prin­
ciples outlined in the notes to section 120, ante. The principles 
upon which compensation should be allowed were discussed in 
argument in Re Crrdit Valley and Great Western R.W. Cos., 
4 À.R. 532, but were not laid down in the judgment. It will be 
noted that this section does not deal with the actual taking of 
the land required for the crossing, but only with the place and 
mode thereof. The power to take the land of another railway 
company for the purpose of making a crossing is given by section 
137, ante. Before any crossing could be made the provisions of 
this latter section would also have to be complied with: Grand 
Trank R.W. Co. v. Lindsay, etc., R.W. Co., supra. Without ex­
press legislative sanction it is at least doubtful whether one rail­
way company could expropriate lands of another railway or 
public body which had been acquired for a specific purpose pre­
sumably in the interest of the public and which have thereby 
become impressed with a public trust: Re Bronson d* Ottawa, 1 
O R. 415. While by this sub-section power is given to fix the 
amount of compensation to be paid for taking and injuring the 
lands of the railway to be crossed there is no power as in section 
176 of 51 Viet., cap. 29, to apportion or provide for the expense 
i f installing and maintaining the crossing appliances and such 
safeguards as the Board may require. Probably this power may 
In inferred from the wide terms of the section, but its omission 
would seem to be due to inadvertence. As a matter of practice 
the general rule has been that any company desiring to cross 
another’s tracks must pay the expenses of installing and main­
taining the appliances approved by the now extinct Railway Com-
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mittee. This general rule, of course, gave way to exceptions 
which sometimes arose as, for instance, where an overhead or 
under crossing was ordered without being absolutely necessary, 
but was a matter as much of convenience as necessity.

3. The Board may give directions as to supervision of the 
construction of the works, and order that detailed plans, draw­
ings and specifications of any works, structures, equipment or 
appliances required, shall, before construction or installation, be 
submitted to and approved by the Board.

4. No trains shall be operated on the lines or tracks of the 
applicant company over, upon or through such crossing or junc­
tion until the Board grants an order authorizing such operation, 
but the Board shall not grant such order until satisfied that its 
orders and directions have been carried out, and that the pro­
visions of this section have been complied with. 51 V., c. 29, s. 
174, Am.

178. The Board may order any company to adopt and put in 
use at any such crossing or junction, at rail level, such interlock­
ing switch, derailing device, signal system, equipments, appli­
ances and materials, as in the opinion of the Board renders it 
safe for engines and trains to pass over such crossing or junction 
without being brought to a stop. 51 V., c. 29, s. 175, Am.

The advantage of inserting an interlocking appliance is that 
where it has received the approval of the Board trains may. 
under section 227, infra, pass over the crossing without stopping 
as in the case of an ordinary level crossing.

Navigable Waters.

179. No company shall cause any obstruction in, or imped . 
the free navigation of any river, water, stream or canal, to. upon, 
along, over, under, through or across which its railway is carried. 
51 V., c. 29, s. 178, Am.
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The power to cross navigable waters is given by see. 118, sub- 
secs. (k, and (/), ante. The exercise of this power is, of emirs 
subject to sections 1711 to 18:1. For similar English provision 
see 8 Viet., cap. 20, secs. 10 and 17, and 20 & 27 Viet., cap. 02. 
sees. Id to 15 ( Imp.). A navigable river is, fo- the purposes of 
navigation, a highway and the principles governing the us.- of ; 
highway by the public are largely applicable to the user of navi­
gable waters. The subject has been dealt with at length in sue!, 
eases as Keg. v. Kelts, 10 Q.B. 1022; Attorney-General v. Johnson, 
2 Wilson C..C. 87; Attorney-General v. Lonsdal*. E li. 7 E<|. :177. 
at p. 389 : Drake v. Sa nit Ste. Marie Vu! it Co., 2" VIE 251. S> 
far as interference with navigable waters constitutes a nuisanc. 
to the public it is properly the subject of indictment or informa­
tion, but where in addition any private can show that
he suffers a special damage different from that suffered by tie- 
public at large it may also be the subject of a civil action ; Attor­
ney-General v. Lonsdale; Drake v. Sa nit Ste. Marie, rte., ('•>., 
supra. And the same rule applies in Quebec : Kell v. Quetne, 5 
A C. 84.

The right of access to the waterway from riparian lands is 
a private right which the owner of the land enjoys qua owner ; 
such right is analogous to the “droits d'accès et de sortie” recog­
nized by the French law : Kill v (Quebec, supra: Lyon v. Fish­
mongers, 1 A.C. 662 ; Attorney *■ in ral v. Conservators, # te.. 1 
II. & M. 1. But this right of -cess is distinct from the right 
of navigation which a ri paria proprietor may have upon tlv 
river in common with others ml whether this is a private right 
for which an action of d. es will lie or compensation under 
the act was not determ in by these cases and it was said to be 
open in Kell v. Quebec. Where for a large part of the year the 
river is the only means of access then at least the riparian pro­
prietor would be entitled to his private right of action under tin 
Drake Case. The case of Crand-ell v. Mooney, 23 V.C.C.P. 212. 
went further and held that the plaintiff, a steam boat owner, wh 
was prevented from plying his trade or calling by obstructions in 
a river, had a private right of action, relying for this upon 1Vin­
terbottom v. Lord Derby, L.R. 2 Ex. 316 ; and Ross v. Miles. 4 
M. & S. 101. The general subject was much discussed in Cald­
well v. McLaren, 9 A.C. 392, reversing McLaren v. Caldwell, 5 
A.R. 363, 8 S.C.R. 435, and overruling Koale v. Dickson, 13 
V.C.C.P. 337.

4746
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The vase of Hell v. Quebec, supra, further decided that 
whether an obstruction amounts to an interference with a ripa­
rian proprietor’s access to his frontage is a question of fact to b»* 
determined by the circumstances of each case and the rights of 
riparian proprietors in this respect are said to be the same under 
both English and French law : Miner v. Gitmour, 12 Moore 1\C. 
131. The construction of a railway upon the foreshore of a navi­
gable river thereby obstructing the owner’s access to the water 
gives him a right of action or a right to compensation as the case 
may be even though the company leaves openings therein which 
would enable him to reach the water : North Shore R.W. Co. v. 
Peon, 14 A.C. 612; Hiyaouettc v. North Shore R.W . Co., 17 
S.C.R. 363 ; and the same result follows where a riparian owner’s 
access to the sea is cut oil': Key. v. Kynd, 16 lr. C.L. 2!). Where 
a railway company caused the river to swell by the construction 
of its bridge thereby damaging the plaintiff’» bridge by reason 
of flood, it was held that a right of action accrued, but as the 
damage was done “by reason of a railway” the plaintiffs were 
limited to one year within which to bring their action under sec. 
287 of the previous Railway Act: Tingwick v. Grand Trunk R.W. 
('o., 3 Q.L.R. Ill ; but where a company acting lawfully in pursu­
ance of statutory powers and without negligence caused damage 
by the bursting of a boom, it was held in Ontario that it was not 
liable therefor: Langstaff v. McRae, 22 O.R. 78; where, however, 
damage is continued for a considerable period as by obstructing 
free navigation of the stream the time begins to run from the 
date when the damage has ceased : Snare v. Great Western R.W. 
Co. (1856), 13 U.C.R. 376. It is no defence to a railway com­
pany to say that it has impeded navigation as little as possible 
consistently with the execution of its works unless, of course, the 
statute permits an obstruction : ibid.

In Small v. Grand Trunk R.W. Co., 15 U.C.R. 283, the gen­
eral rule is repeated that the plaintiff must show some injury 
peculiar to himself such as impeding him in carrying on his 
trade or business before he can maintain a civil action for an 
obstruction. It is also laid down in that case that it is a question 
of fact for a jury whether the river is navigable or not. Where 
a statute authorizing the construction of a bridge across navig­
able waters prescribes the method by which compensation is to 
Ik* obtained that method must be followed and the person injured 
cannot bring an action for his damages : St. Andrews Church v.
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final Western R.W. Co. (1862), 12 U.C.C.P. 399, and a writ 
of mandamus to proceed according to statute to fix compensation 
for damages caused by the erection of a bridge was granted where 
the- company had refused to comply with the statutory require­
ments for ascertaining the compeneation to be paid : linj. v. Great 
Western R.W. Co., 14 U.C.C.P. 462. Where a bridge already 
erected over a canal had been referred to by various Acts of Par­
liament, it was held that it might be assumed from these statu­
tory references to it that it was lawfully placed at that point.
« ven though it could not be proved that it had been authorized 
by the (Jovemor-in-Council under the Railway Act, C.S.C., cap.
66, secs. 137 and 138; Desjardins Canal Co. v. Great Western 
R.W. Co., 27 U.C.R. 363. For notes on the construction of 
bridges see sees. 292, et seq., infra, and on the subject of interfer­
ence with water courses not navigable and of flooding lands see 
secs. 196 and 197 and notes, infra.

180. No company shall run its trains over any canal, or over Bridge» 
any navigable water, without having first laid, and without main- properly 
taining, such proper flooring under and on both sides of its rail
way track over such canal or water, as is deemed by the Board 
sufficient to prevent anything falling from the railway into such 
canal or water, or upon the boats, vessels, craft, or persons navi­
gating such canal or water. 51 V., c. 29, s. 180, Am.

181. Whenever the railway is, or is proposed to be, carried Span»of 
over any navigable water or canal by means of a bridge, the^*5dway 
Board may by order in any case, or by regulations, direct that wut<,| f 
such bridge shall be constructed with such span or spans of such bridge-», 
headway and waterway, and with such opening span or spans ( if
any), as to the Board may seem expedient for the proper protec­
tion of navigation, and, if any such bridge is a draw or swing 
bridge, when, under what conditions and circumstances, and sub­
ject to what precautions, the same shall be opened and closed.
51 V., c. 29, s. 179, Am.

Where under a previous similar enactment a swing bridge 
was erected over a canal, it was held that if the requirements of 
railway traffic required that the bridge be kept closed tempor-
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arily and notice was given to an approaching vessel of this fact, 
the railway company was not bound to open the bridge immedi­
ately upon the vessel’s approach and were not liable for injury 
caused by the latter running into it: Turner v. Great Western 
R.W. Co., 6 U.C.C.P. 536, and see Desjardins Canal Co. v. Great 
Western R.W. Co., 27 U.C.R. 363: and where a plaintiff sought 
to have a swing bridge substituted for a fixed one, but a statute 
had been passed enabling the Railway Commissioners to deal 
with such matters, it was held that any change in the character 
of the bridge was a proper subject for the Commissioners and 
not for the courts, and that in any case such a change could not 
be enforced in a civil action brought by the private individual, 
but only by the Attorney-General acting on behalf of the public: 
Cull v. Grand Trunk R.W. Co., 10 Gr. 491.

182. When the company is desirous of constructing any 
wharf, bridge, tunnel, pier or other structure or work in. upon, 
over, under, through, or across any navigable water or canal, or 
upon the beach, bed or lands covered with the waters thereof, 
the company shall before the commencement of any such work, 
comply with the following provisions:—

2. The company shall, in the case of navigable water, not a 
canal, submit to the Minister of Public Work*, and in the ease 
of a canal to the Minister, a plan and description of the proposed 
site for such work and a general plan of the work to Is- con­
structed, to the satisfaction of such Minister, for a recommenda­
tion to the Governor-in-Council for approval.

3. Vpon approval by the Governor-in-Council of such sit- 
and plans, the company shall apply to the Board for an order au­
thorizing the const motion of the work, and with such application 
shall transmit to the Board a certified copy of the Ortler-in-Coun- 
eil and of the plans and description approved thereby, ami also 
detail plans ami profiles of the proposed work, and such other 
plans, drawings and specifications as the Board may in any such 
case, or by regulation, require.
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4. No deviation from the site or plans approved by the Cover- No 
nor-in-Council, shall be made without the consent of the Cover- <t(0xI|'1 
nor-in-Council.

f>. Upon any such application, the Board may make such order 
in regard to the construction of such work upon such terms and may 
conditions as it may deem expedient, may make alterations in<,ontaui 
the detail plans, profiles, drawings and specifications so sub­
mitted, may in or by such order give directions respecting the 
supervision of any such works, and may require that such other 
works, structures, equipments, appliances and materials be pro­
vided, constructed, maintained, used and operated, and measures 
taken, as under the circumstances of each case may appear to the 
Board lient adapted for securing the protection, safety and con­
venience of the public.

0. Upon such order being granted the company shall 
authorized to construct such work in accordance therewith.

be When 
company

construct
7. Upon the completion of any such work the company shall, work, 

before using or operating the same, apply to the Board for an Order of
order authorizing such use or operation, and, if the Board is Board 

* for use
satisfied that its orders and directions have been carried out, and ami
that such work may be used or operated without danger to the ®,f,le<I|at 10,1 
public, and that the provisions of this section have been complied romph- 

with, the Board may grant such order. 51 V., c. 29, s. 181, Am. work.

These provisions are much more elaborate than those of sec­
tion 181 of the Act of 1888. It will be noted that not only must 
the orders of the Board be obtained, but plans must be submitted 
to tb<‘ Minister having charge of the canal or of the navigable 
water and must be approved of by the Governor-General-in- 
Couneil upon the recommendation of that Minister. Under the 
former section the approval of the Railway Committee of the 
Privy Council was all that was required.
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183. The Governor-in-Council may, upon the report of the 
Board, authorize or require any company to construct fixed and 
permanent bridges, or swing, draw or movable bridges, or to sub­
stitute any of such bridges for existing bridges on the line of its 
railway, within such time as the Governor in Council directs ; 
and for every day after the period so fixed during which the com­
pany fails to comply with the directions of the Governor in Coun­
cil, it shall forfeit and pay to His Majesty the sum of two hun­
dred dollars; and no company shall substitute any swing, draw 
or movable bridge for any fixed or permanent bridge already 
built and constructed without the previous consent of the Gover­
nor in Council. 51 V., e. 29, s. 182, Am.

This section has been amended, not only by substituting the 
word “Board” for the words “Railway Committee,” but also 
by requiring that the substitution of a swing, draw or movable 
bridge for a fixed or permanent bridge must first receive the con­
sent of the Governor-in-Council. It was formerly sufficient to 
obtain the consent of the Railway Committee.

II igh way Crom ngs.

184. The railway may be carried upon, along or across an 
existing highway upon leave therefor having been first obtained 
from the Board as hereinafter provided, but the Board shall not 
grant leave to any company to carry any street railway or tram­
way, or any railway operated or to be operated as a street railway 
or tramway, along any highway which is within the limits of any 
city or incorporated town, until the company has first obtained 
consent therefor by a by daw of the municipal authority of such 
city or incorporated town.

Compare 8 Viet., cap. 20, sec. 4 and 7 (Imp ), 26 & 27 Viet.., 
cap. 92 (Imp ).

This section has been altered and enlarged. By the former 
section the consent of a municipality was not required in auy 
case, but now in cases of railways designed to operate on streets 
such consent must be obtained and this consent must be by by-law. 
In Liverpool v. Liverpool, etc., R.W. Co., 35 N.S.R. 233, reversed
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in the Supreme Court 3 Can. Ry. Cas. 80, it was held under u 
somewhat similar section that a mere resolution of council would 
not take the place of a by-law under seal, and though by section 
‘2(b) the word “by-law” includes a resolution, this is expressly 
limited to by-laws of the company. Under former statutes it had 
been decided that a by-law was not necessary: Pembroke v. 
Panada Central R.W. Co., 3 O.R. 303; and in Lett v. St. Lau­
rence, etc., R.W. Co., 1 O.R. 545, llagarty, C.J., thought that 
acquiesence in a track placed upon a highway might be assumed 
from the length of time during which it had existed, but Ar­
mour, J., considered that if illegally laid down no acquiescent 
except by by-law could make it rightful as against a person in­
jured. “Highways” are defined by section 2(f), supra, an-1, 
under Gloucester v. Canada Atlantic R.W. Co., 1 Can. Ry. Cas. 
327, 3.34, this definition was held to include an unopened road 
allowance. This and succeeding sections should also be read with 
section 118, sub-sections (k) and (l), supra, which confer power 
upon a railway company to construct its works upon, across and 
over any highway, etc., or to temporarily or permanently divert 
it.

Constitutional it y. The soil in highways in Canada is gener­
ally vested in the Crown and this means in the Provinces in 
whom also resides the general power of legislation respecting 
them under sub-sections 8 and 10 of section 91 of the B.N.A. Act : 
lie, Trent Valley Canal, 11 O.R. 687, at p. 696, and the power to 
regulate highways and the possession of them are generally 
vested by the provincial legislatures in the municipalities, se«. 
for instance, 3 Edw. VII., cap. 19 (Ont.), secs. 598 to 636; but 
«■veil the Crown could not without legislative sanction, stop up, 
nbstruet or permit a nuisance upon a highway: Reg. v. Hunt, 
16 IJ.C.C.P. 145, 17 V.C.C.P. 443; Nash v. Glover, 24 Or. 219; 
nor can a municipality by virtue of its ordinary powers confer a 
franchise or right to make an onerous use of the highway upon 
individuals or a corporation: Re Toronto and Toronto Street 
R.W. Co., 22 O.R. 374, at p. 396: Davis v. New York, 14 N.Y. 
506 ; or authorize or itself create a nuisance upon it unless the leg­
islature has expressly conferred such a power : Cline v. Corn­
wall, 21 Or. 129; Re Toronto and Toronto Street R.W. Co., supra. 
As railways on highways have been held to be a nuisance and 
subject to indictment unless parliamentary sanction has been ob­
tained (Reg. v. Charlesworth, 16 Q.B. 1012; Reg. v. Longton Gas
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Co., - K. & E. 651 ; tiadlcr v. A'oMf/t Staffordshire, etc., R.W. Co.. 
23 Q.B.I). 17 ; Magee v. London, etc., R.W. Co., 6 Gr. 170; Robert­
son v. Halifax Coal Co., ‘JO N.8.R. 517), it follows that there 
must Ik* some power in the Dominion Parliament to authorize 
the partial occupation of a highway by railways or otherwise 
Mich occupation would be illegal. This power is to be found in 
section 91, sub-section 10 of the B.N.A. Act, which empowers 
Parliament to legislate in respect of railways declared to be for 
the general advantage of ('anada or of two or more provinces. 
W here this is the case Parliament has jurisdiction even over 
matters which otherwise would be subject only to provincial leg- 
slat ion: Lefroy legislative Power in Canada .‘193; Re Canadian 

Pacific R.W. Co. and York, 1 ('an. Ry. (’as. 36 and 47, per Sir 
George Burton, at page 52.

Where Parliament or a legislature having the necessary con­
stitutional power, authorized an interference with the streets of 
•i municipality its right is supreme and the municipality cannot 
•bject even though there is no provision for supervision of the 

works by it and no provision for compensation : Standard Light. 
Cc., Co. v. Montreal, Q.R. 10 S.(\ 209. 5 Q.B. 558; Cleveland v 
0» Ibourne, 26 L.C. Jr. 1 : Hell v. Westmount, Q.R. 15 S.C. 580.

11 u* need it obtain the consent of other companies or individuals 
who may be affected or injured: Bristol, etc., Co. v. National 
T> It i>hone Co. (1899), 2 Gh. 283.

Statutory Require aunts. Until a railway company has ful- 
l!**d all statutory requirements, it cannot enter upon highways or 

• in its trains over it: N tx/ v. Park dale, 7 O.R. 270. 8 O.R. 59.
12 A H. 393, 12 SCR. 250 ; Parkdale v. West, 12 A C. 602. ami 
tli • fact that no appreciable injury will result is no excuse for 
mm-compliance with this general rule : Attorney-General v. Lon­
don, etc., R.W. Co. (1899). 1 Q.B. 72, (1900), 1 Q.B. 78, but 
when all preliminaries have been observed the company is not 
responsible for any damages to individuals which may result un-

it appear from the terms of the statute that compensation is 
t » be paid : Casgrain v. Atlantic, etc., R.W. Co., (1895) A.C. 282 

he following requirements are laid down in the present Act :
1. By section 119, ante, the company must restore the high 

way as nearly as possible to its former state or put it in such a 
state as not materially to impair its usefulness.

2. By section 120 it must do as little damage as possible and 
make full compensation “in the manner preseribed herein” for 
all damage.
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3. By the present section it must obtain leave from the Board.
4. And, in cases where it is to operate as a street railway, of 

the municipality.
5. It must turn the highway during the works as provided by 

sub-section 2, infra.
6. The top of the rail must not be more than one inch above 

or below any highway which it crosses on the level.
7. Plans and profiles of the proposed crossing must be filed 

and approved by the Board: section 186.
8. Any highway crossed by an overhead track must comply 

with section 188.
9. Any highway carried over a railway must comply with 

section 189.
10. The slope of approaches to crossings must not exceed one 

foot in twenty without leave of the Board and must be fenced: 
section 190.

11. Signboards must be placed as prescribed by section 191.
12. Trains in approaching level crossings must ring a bell or 

sound a whistle at least 80 rods before reaching it; section 224.
13. Trains passing through thickly peopled localities must 

not exceed ten miles an hour unless the track is fenced in the 
manner prescribed by the Act : section 227.

14. Trains moving reversely over a highway in cities, towns 
or villages must have a person stationed at the foremost part of 
the train ; section 228.

15. Trains must not stand on crossings more than five minutes 
without being cut ; section 229.

Supervision. It should be noted that where work is to he 
done on highways subject to tin1 supervision of some municipal 
officer the latter cannot by his approval waive compliance with 
statutory requirements: Joyce v. Halifax Sired II.\V. Co.. 24 
VSR. 113, 22 SCR. 258; Bonn v. Bell Telephone Co., 20 O.R. 
696.

Compensation. As the soil and freehold in highways are 
vested in the Crown in the right of the province (/?< Trent Val­
in/ Canal, 11 O.R. 687, at p. 696) a municipality would have no 
right to compensation for the value of the land occupied by a 
railway company: Canada Atlantic R.W. Co. v. Ottawa, 1 Can.
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Ry. Cas. 298. 305; and though they may have a property in the 
materials composing the roadway they cannot in the absence of 
express enactment claim payment for such as has been inter­
fered with or actually removed : Sidney v. Young, ( 1898) A.C. 
457, nor can they claim to be indemnified because the railway 
works render it more difficult to reach a sewer that may have 
been beneath them : Birkenhead v. London, etc., R.W. Co., 15
Q. B.D. 572; where, however, a railway company without lawful 
authority removes gravel from a road allowance it may he sued 
for the trespass committed : Brock v. Toronto, etc., R.W. Co., 37 
IT.C.R. 372. Cited in Louise v. Canadian Pacific R.W. Co., 3 
Can. Ry. ('as. 65. For a discussion of the subject of compensa­
tion to individuals see notes to section 186, sub-section 2, infra.

Who May Sue or Indict—Attorney-General. Where a com­
pany is proceeding to cross a highway without lawful authority 
the Attorney-General acting on behalf of the public is the pro­
per person to take action to restrain the nuisance thereby created : 
Attorney-Gem rat v. London, etc., R.W. Co. (1899), 1 Q.B. 72, 
(1900), 1 Q.B. 78; Regina v. Grand Trunk R.W. Co., 15 U.C.R. 
121 ; Joyce v. Halifax Street R.W. Co., 24 N.8.R. 113; Attorney- 
Gem rat v. Toronto Street R.W. Co., 14 <ir. 673.

Tin Municipality. A municipality by virtue of its control of 
streets has apparently a general right to restrain any company 
illegally seeking to occupy them : Joyce v. Halifax Street R.W. 
Co., supra, and would also be entitled to a declaration as to 
whether that company had any right to obstruct or occupy them : 
Gooderham v. Toronto, 21 O.R. 120, 19 A.R. 641; Toronto v. 
Lorsch, 24 O.R. 227 ; Gloucester v. Canada Atlantic R.W. Co., 1 
Can. Ry. Cas. 327, 334, and this is especially the case where the 
railway has entered into an agreement with a municipality which 
has been confirmed by statute, as to the manner in which the 
streets shall be occupied. In fact in such a case it has been held 
that though an information by the Attorney-General to enforce 
the statutory restrictions was proper, yet the municipality was 
a necessary party ; Attorney-General v. Toronto Street R.W. Co., 
14 (ir. 673, and see 15 (Jr. 187. In Fcnelon Falls v. Victoria
R. W. Co., 29 Gr. 4, it was laid down that by virtue of the Muni­
cipal Act there is such pow'er of management control, etc., be­
stowed upon municipalities and such a responsibility cast upon 
them as to justify them in intervening on behalf of the inhabi­
tants for the preservation of their rights.
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l ndividuals. The right of individuals to recover damages or 
compensation is dealt with under section 186 (2), infra. It will 
lie sufficient here to say that an individual may apply for an 
injunction for failure to comply with stautory requirements 
where he can show an injury peculiar to himself: Hendrie v. 
Toronto, etc., R.W. Co., 26 O.R. 667, 27 O.R. 46, or he may re­
cover damages for injuries so sustained : Sibbald v. Grand Trunk 
BAY. Co., 19 O.R. 164, 18 A.R. 184, 20 S.C.R. 259; West v. Cork- 
dale, supra; Brodeur v. Box ton Falls, 11 R. L. 447 : Whitfield v. 
Atlantic, etc., R.W. Co., 33 L.C.J. 24.

Opening Highways Across Bail nags. If a railway has con­
structed its line across an unopened road allowance the munici­
pality can compel it to remove its fence so that the road may be 
opened up; and it is not necessary that a by-law to do this should 
hr passed, a mere direction to the proper officer to open the road 
will suffice : Gloucester v. Canada Atlantic BAY. Co.. 1 Can. Ry. 
Cas. 327, 334. hut in St. Liboire v. Grand Trunk BAY. Co., 16 
Ij.C.R. 198, 1 L.C.L.J. 54, it was decided that a municipality has 
no right to open a new road across a track already constructed. 
Where a road is shown on a registered plan before 
the construction of the railway, but was not adopted by 
the city and was never opened or used it is not a 
highway within the meaning of the Act and the city 
cannot compel the rail wav to allow a crossing: Toronto v. Grand 
Trunk B. IV. Co., 2 O.W.R. 3, reversed 4 O.W.R. 491. It is to tie ob­
served that as a general rule lands cannot be expropriated which 
have been already obtained for a public purpose and impressed 
with a trust in favour of the public: Be Bronson and Ottawa, 1 
O R. 415, and while express statutory power is given by section 
137, ante, to one railway company to enter on lands of another 
for the purpose of crossing it, no such power is conferred upon a 
municipality except inferentially by section 186, infra, and so 
apparently it could not apart from the provisions of that section 
compel a railway company to allow a new street across its tracks. 
There are, of course, provisions in the municipal acts authorizing 
municipalities to take lands compulsorily for highways, but an 
attempt to expropriate lands of a Dominion railway company 
under the powers conferred by provincial statutes would but for 
section 186, infra, probably be illegal under such cases as Notre 
Dame. v. Canadian Pacific B.W. Co., (1899) A.C. 367 ; and Mad­
den v. Nelson, etc., R.W. Co., 5 B.C.R. 541, (1899) A.C. 626. By
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the previous Railway Act, 51 Viet., cap. 29, see. 11(g), the Rail­
way Committee was given power to make orders providing for a 
highway crossing lands owned by a railway company, but this 
provision does not appear in the present Act, see. 23, supra.

Utc of Streets. Where a company is authorized to lay rails 
upon a highway it may in the absence of express provision t<> tin* 
contrary, lay its rails closer to one side than the other though 
such action may be to the greater prejudice of the owners of pro­
perty on one side of the street : Attorney-General v. Montreal, 
etc., HAY. Co., 1 L.N. 580. In Montreal v. Montreal, etc., RAY. 
Co., (1903) A.C. 482, where a company was Imund to remow 
snow from its tracks on the streets, but nothing was said about 
depositing it on the rest of the street, it was held that the com­
pany had the right to do so; but where a company sweeping the 
snow from its tracks was mpiired by statute to carry it away 
from the rest of the street, it was compelled to indemnify the city 
against damages caused by its remaining on the rest of the road : 
Toronto v. Toronto RAY. Co., 24 8.C.R. 589; Mitchell v. Hamil­
ton, 2 O.L.R. 58. In HoUinger v. Canadian Pacific RAY. Co.. 
21 O.R. 705, 20 A.R. 244, Sir George Burton, at pp. 254. et scq., 
questions the right of railways to occupy any part of the high­
way with tracks for their sidings; but this view has not been 
adopted in other eases in which, if that had been the law, the 
liability of the company would have been clear, such as Hardman 
v. Canada Atlantic RAY. Co., 29 K.V.R. 632, and Lake Erie, etc., 
R.W. Co. v. Barclay, 30 S.C.R. 360, Sir George Burton’s remarks 
were based upon the wording of R.S.C., cap. 109, secs. 12 (2) and 
25 (7), which was the Railway Act then under discussion, but it 
is to be noted that under the interpretation clauses of the pre­
sent Act the term “the railway” used in this section includes 
“sidings” and is in every way much wider than the definition of 
the same words under R.8.(\, cap. 109, see. 4{f). Any difficulty 
which might have existed at the time of Sir George Burton’s re­
marks would therefore disappear under the terms of the present 
Act. For a further discussion of this subject see an art ici* in 
21 Can. Law Times at pp. 477. et neq.

Where a railway is authorized by law to run its ears upon tie- 
streets it has not such an exclusive right over that part of the 
highway occupied by its tracks as to require others lawfully 
using the streets to keep out of the way of its ears at all hazards 
and persons necessarily or properly upon or crossing tin- tr.'r’<s
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are entitled to assume that ears will be driven prudently and 
moderately and not at such an excessive rate of speed as will 
render the occurrence of an accident probable: Ewing v. Toronto 
i: H (V. 24 O R 694; GosikII v. Toronto R.W. Co.. 21 A.K. 553.
24 S.C.R. 582 ; see also Rattce v. Norwich, etc., Co., 18 T.L.R. 562 : 
but a company law fully authorized to lay and use tracks upon a 
street has by law a superior right of use and will be entitled to 
damages from any one who unlawfully obstructs them in such 
use ; as where defendants were moving a house along a street and 
blocked plaintiff's line thereby causing injury : Toronto, etc.,
RM’. Co. v. Dollcry, 12 A.K. 679.

2. No obstruction of such highway with the works shall beN.» 
made without turning the highway so as to leave an open and 
good passage for carriages, and, on completion of the works, n,,tlP‘l- 
restoring the highway to a good condition, as nearly as possible, R»i*tuia

,, * lion ofas It was originally. highway.
Compare 8 Viet., cap. 20, secs. 53 and 54 (Imp.).
Substituted Road. This, like other statutory duties, may be 

in forced by mandamus ; or where the action is taken on behalf of 
th« public, by indictment : Reg. v. Birmingham, etc., R.W. Co.,
3 Q.B. 223 ; Reg. v. North of England R.W. Co., 9 Q.B. 315; and 
it is no answer to a mandamus to plead that an order to substi­
tute another road the company will have to obtain additional 
lands. This w as laid down in England even though the company's 
statutory right to take lands had expired: Reg. v. Birmingham, 
f tc., R.W. Co., 2 Q.B. 47; but if a company has permanently 
leased its line to another railway, no mandamus will be granted :
Re Bristol, etc., R.W. Co., 3 Q.B.D. 10. Under the corresponding 
English section it has been held that it applies equally to a tem­
porary as to a permanent obstruction : Attorney-General v. Barry 
Docks Co., 35 Ch. D. 573, and see Tanner v. South Wales R.W.
Co., 5 E. & B. 618 ; but a special act conferring similar powers 
may, of course, be so W’orded that a company is not bound to sub­
stitute a new road for one with which it has interfered : Tanner 
v. South Wales R.W. Co., 5 E. & B. 618. Generally, however, a 
company is not relieved from making a substituted road even 
1 hough there may be an existing road as convenient as any such 
substituted road may be: Attorney-General v. Great Northern 
R. IV. Co., 4 DeG. & S. 75. Where the effect of a company’s works
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is to cut off all access to a road from adjoining property an 
equally convenient means of access in the nature of a substituted 
road must be furnished : Hay v. Glasgow, etc., R.W. Co., 1 Ct. of 
Sess. Cases, 4th Ser. 1191. In Scotland it has been held that a 
company is not bound to repair such substituted road though it 
may have to repair any bridges on it that it may have built : 
Perth v. Kinnould, lOCt. of. Sess (3rd Series) 874, but in Ontario 
where a stream had been diverted and a new bridge built by the 
railway which was not upon the railway line, it was held that 
there was no duty on the part of the company to repair the 
bridge: Pcterboro v. Grand Trunk R.W. Co., 1 Can. Ry. Cas. 
494, 497. In England where a highway has been closed and a 
new one substituted the portion of the old highway so closed be­
comes extinguished as a highway : Melksham, etc., Council v 
Gay, 18 Times L.tt. 358; folowing Salisbury v. Great Northern 
R. IV. Co., 5 C.B.N.S. 174.

Temporary Obstruction. Where work is necessarily being 
done upon a street which causes an obstruction, a person who is 
injured because of its want of repair cannot recover where the 
work is being done in the usual way and without undue delay ; 
particularly if there is to the knowledge of the person injured 
a safe way close at hand : Keachic v. Toronto, 22 A.R. 371, the 
general rule being that where harm results to anyone through 
the performance of what is authorized by law it is dammun 
absque injuria where ordinary skill and care are shown in the 
performance of the work : Atkin v. Hamilton, 24 A.R. 389. at p 
390, reversing 28 O.R. 229; and this case decides that even if 
during operations there is no safer road provided, that is not of 
itself evidence of want of care and skill.

Restoring Road. Under the original Railway Act, 14 & 15 
Viet., cap. 51, sec. 12, it was thought by the court though not then 
decided, that it was quite proper for a railway company to per­
manently divert a highway and that it was not liound when its 
railway had been completed to replace the old highway : Fred­
ericksburg v. Grand Trunk R.W. Co., 5 Gr. 555 ; but where in tin- 
course of construction a ditch was left alongside a highway to 
take off water, it was held that being a source of danger the 
company was bound to cover it so as to restore the highway as 
nearly as possible to its former state of safety, and not having 
done so it was liable to a person who had been injured : Fairbanks 
v. Great Western R.W. Co., 35 U.C.R. 523. Where a city was
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empowered to authorize certain railway works upon highways 
which it did, but it was found that in course of executing them a 
pool of stagnant water would necessarily be1 created, it was held 
to be no ground for compelling the company to desist or else till 
in the space occupied by the water: Kingston v. Grand Trunk 
/MV. Co., 8 Gr. 535.

3. Nothing in this section shall deprive any such company of Rights 
rights conferred upon it by any Special Act of the Parliament
of Canada, or amendment thereof, passed prior to the present 
session of Parliament.

4. Every company which violates the provisions of this sec- penal tv. 
tion shall incur a penalty of not less than forty dollars for each
such violation. 51 V., c. 20, s. 183, Am.

185. Whenever the railway crosses any highway at rail level, Vuviation
whether the level of the highway remains undisturbed or is raisedi^tween
nr lowered to conform to the grade of the railway, the top of the|uil «ml' level* <>t
rail may, when the works are completed, rise above or sink below highway
the level of the highway to tin- extent of one inch without b«*inpr JnVttod 
deemed an obstruction, unless otherwist directed by the Board.
51 V., c. 29, s. 184, Am.

The corresponding section in the previous Act was prohibi­
tive in form requiring that the rail should not be more than one 
inch above or below the roadway. In its present firm it merely 
provides that if not more than one inch above or below the road 
it shall not be deemed to be an obstruction. The inference, of 
course, is that if more than one inch above or below, an obstruc­
tion is created, but that is not so stated and it would probably be 
«1 question of fact in each case in which the limit of one inch was 
exceeded. As many ruts in the ordinary country road are more 
than one inch deep it is quite conceivable that a rail might be 
more than that, below the level without furnishing evidence that 
it created such an obstruction as to amount to a nuisance upon 
the highway. Even under the former section it was decided that 
where an acicdent occurred at a crossing through a horse running 
away whereby the wagon was broken the mere fact that the rails 
protruded more than one inch did not furnish a cause* of action
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unlees in the opinion of the jury that had been the cause of the 
accident : Thompson v. Great Western BAY. Co., 24 U.C.C.P. 429

Altering the Level of a Street. Under a power to run along a 
highway a railway would have no right to alter the level of it : 
Wood v. Carleton Branch B.W. Co., 14 N.B.R. 244.

186. Upon any application for leave to construct the railway 
upon, along, or across an existing highway, or to construct a high 
way across an existing railway, the applicant shall submit a plan 
and profile of such crossing, showing the portion of railway or 
highway affected, to the Board. The Board may by order grant 

f such application upon such terms and conditions as to protection, 
safety and convenience of the public, as it may deem expedient, 
or may order that the highway be carried over or under the rail­
way. or be temporarily or permanently diverted, and that such 
works be executed, watchmen or other persons employed, or 
measures taken as under the circumstances appear to the Board 
best adapted to remove or diminish the danger or obstruction 
arising or likely to arise therefrom.

This section has been taken from sections 187 and 188 of the 
former Act, but they have been very considerably altered.

Ha il way Passing Over Highway. By section 187 of the Act 
of 1888, the Railway Committee had express power to deal with 
railways already constructed over highways so that alterations 
therein might be ordered, although the road had been con­
structed prior to the passing of the Act. This is not included in 
the present section, but is now to be found in 187. infra, lu 
Grand Trunk BAY. Co. v. Toronto, 1 Can. Ry. Cas. 82, it Ls held 
by Meredith. J., that by virtue of its powers over Federal Rail 
ways, th«- Dominion (iovernment might pass such legislation as 
this and to that extent interfere with the condition of highways 
which are usually subject to Provincial control, but that though 
they might delegate to the former Railway Committee as they 
had done, power to alter the condition of the highway, such power 
must he exercised by the Committee strictly in accordance with 
the provisions of the Act. and no power to order a temporary 
footway having been conferred, such an order was invalid. It 
is to be observed that there is power under both the old and new
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Acts to order a temporary or permanent diversion of the high­
way, but this apparently does not include the making of a tem­
porary footway. Even where the Railway Committee had ap­
proved of plans for passing over a highway, this does not em­
power a railway company to enter on or injuriously affect the 
lands of private parties affected by the works until the usual 
notices of expropriation had been given and proper compensation 
had been made: Park-dale v. West, 12 A.C. 602, and the existence 
of a municipal by-law approving of the work, did not dispense 
with the prior performance of these statutory conditions: Hend- 
rie v. Toronto, etc., R.W. Co., 26 O.R. 667, 27 O.R. 46. Appar­
ently under the present enactment, these cases still apply. In 
the ease of West v. Parkdule, 12 S.C.R. 250, the Supreme Court 
discussed the question whether the railway companies could dele­
gate to a municipality, the power conferred upon the former to 
expropriate lands necessary for the alteration of a highway, but 
held upon the facts, that in this case the former was not acting 
as agent of the railways. This point, however, was not touched 
upon by tin* Privy Council in its judgment.

Construction of Highways Across Railways. As pointed out 
in the notes to section 184 (1) the provision formerly conferring 
power upon the railway committee to authorize the construction 
of a highway over a railway does not now exist except for the 
somewhat incidental provision contained in the present section. 
By inference, at least, such a power is, however, conferred by 
m vtion 186 which contemplates the construction of highways 
across, under, or over railways with the leave of the Board. In 
(irand Trunk RAY. Co. v. Toronto, 1 Can. Ry. Cas. 82, Meredith. 
•1.. decided that though the provincial legislature could alone con­
fer power upon a municipality to acquire land for making a 
street, such legislation was, in eases where it desired to cross land 
occupied by the tracks of a Dominion railway subject to the 
supervision of the Federal Parliament and in St. Liboinc v. 
drand Trunk RAY. Co., 16 L.C.R. 198, 1 L.C.L.J. 54, it was de­
rided that apart from the provisions of any federal enactment, a 
municipality had no power to decide how a new highway should 
«•ross a Dominion railway. Where, however, a railway passes 
over an unopened road allowance, the municipality may direct 
ihal it be opened and may compel the railway company to take 
dowu its fences which lie across the road: Gloucester v. Canada 
Atlantic RAY. Co., 1 Can. Ry. Cas. 227. 334.
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Temporarily or Permanently Diverted. See notes to sub-see, 
tion 184, sub-section 2, ante.

Safeguards at Crossings. Under section 187 of the Act of 
1888, the Railway Committee might direct a railway 
“to protect such street or highway by a watchman or 
by a watchman and gates or other protection, or to 
carry such a street or highway either over or under Un­
said railway by means of a bridge or arch instead of crossing tin- 
same at rail level, or to divert such street or highway either tem­
porarily or permanently or to execute such other works and tak 
such other measures as under the circumstances of the case ap­
pear to the Railway Committee best adapted for removing or 
diminishing the danger, etc.” The present section does not 
specify any particular means by which highways are to be pro­
tected as in the earlier Act, but leaves all to the judgment of tli 
Board, though it may be doubted whether the wording of tin- 
new section can be said to carry the jurisdiction further than tin 
general terms of the old Act. The methods of “removing or 
diminishing a danger or obstruction” must, of course, be usually 
those enumerated in the earlier statute, namely a watchman or 
gates or bridge or subway. The cases affecting bridges and sub­
ways will be found noted under sections 188 and 189, infra.

Watchman and Gates. In England under 8 Viet., cap. 20, 
sec. 47, the railway company is compelled to maintain gates and 
watchmen at every crossing and it has been held that whether 
the gates arc open or closed the company must see that the line 
is reasonably safe : Lunt v. London, etc., II. W. Co.. L.R. 1 Q.B 
277; Sorth Eastern R.W. Co. v. Wanless, L.R. 7 II.L. 12: Char- 
man v. South Eastern li.W. Co., 21 Q.B.D. 524. Some discussion 
has taken place as to whether a person who finds a gate closed 
and seeing no one in attendance is entitled to open it himself and 
it was held by a majority of the court in Wyatt v. Great Western 
R.W. Co., 6 B. & S. 709, that if a person thus opens a gate and is 
injured by a train, he cannot recover, but in Reg. v. Strange, 16 
Cox C.C. 562, it was thought that if this case came before a higher 
court it might be overruled. If gates are placed at a crossing 
whether under an order or voluntarily by the company, it is the 
latter’s duty to see that they are maintained in a proper state 
of repair, and, if, for instance, they are frozen and do not work 
whereby an accident happens, the company will be liable: Flem­
ing v. Canadian Pacific R.W. Co., 31 N.B.R. 318, 22 S.C.R. 33,
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and it is the duty of a watchman placed at a crossing to take every 
precaution in his power to warn the public: Smith v. South East- 
(rn R.W. Co. (1896), 1 Q.B. 178. Where a watchman placed by 
a company at gates maintained by order of the railway company, 
threw a cinder at a boy who was leaning on the gates preventing 
him from raising them and the boy's eye was injured, it was held 
by Anglin, J., in charging a jury that the company might be 
responsible as for an act done in the course of his employment: 
Hammond v. Grand Trunk R.W. Co., 4 O.W.R. 5:10, and a verdict 
against the latter in favour of the boy and his mother was re- 
turned and upheld by a Divisional Court.

Common Law—Duty to Protect Level Crossings. Under the 
provisions of section 191, infra, signboards must l>c placed at 
level crossings and by section 224, a train approaching a level 
crowing must sound a whistle at least 80 rods before reaching the 
crossing, and then the bell must be rung continuously until the 
engine has crossed the highway, and a penalty is provided for fail­
ure to comply with these provisions. There has been some doubt 
whether the provisions contained in these sections are. in the 
absence of any order of the Railway Committee or Railway Com­
mission. the complete measure of the company's duty in ap­
proaching a highway, and in England it has been laid down in 
Stubley v. London, etc., R.W. Co., L.R. 1 Ex. 13, that a railway 
is not required to do more than is prescribed by the statute and 
it is not open for a jury to find that owing to the particular 
nature of the crossing, additional measures should be taken to 
warn the public. This decision was quoted with approval by 
Mr. Justice Patterson in Canadian Pacifie R.W. Co. v. Finning, 
22 S.C.R. 44, but his is a dissenting judgment and so far as the 
case is applicable upon this point, the decision of the majority 
was to the effect that it is open to a jury to find that other measures 
should be taken to protect a more than ordinarily dangerous level 
crossing, besides those prescribed by the statute. The effect of 
the Stubley Case might perhaps also be weakened by Smith v. 
South Eastern R.W. Co. (1896), 1 Q.B. 178. In Canada it was 
said in Lett v. St. Lawrence, etc., R.W. Co., 1 O.R. 545, that 
where the scene of the accident was an unusually dangerous 
crossing and there was in the opinion of the jury a failure not 
only to give the statutory signals, but also to provide a man on 
the rear end of a car which was moving reversely, this might be 
sufficient ground for an action. The case was also reported in
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11 A.R. 1, and 11 S.C.R. 422, but the judgments in the higher 
< <>urts were directed to the question of damages only. The prin­
ciple of the ease was, however, relied on in Henderson v. Canada 
Atlantic H.W. Co., 25 A lt 437, and 29 S.C.R. 632, and Sir 
Henry Strong at page 636 of the latter report says: ‘‘Further I 
think it right to say that in all this evidence (that the bell did 
i***l ring, that the speed was over six miles an hour, and that a 
flagman who was stationed there, did not give warning) we should 
l><* justified in holding that there was common law negligence as 
in the ease of 8t. Lawrence tk Ottawa HAY. Co. v. Lett.” In 
Lake Erie, etc., HAY. Co. v. Barclay, 30 S.C.R. 360, it was laid 
down that where shunting was being done in a town, and the 
jury found that the railway company was guilty of negligence in 
that a man should be stationed on a highway to warn the public 
<>f the operations then going on, a verdict for the plaintiff was 
upheld, and a similar rule has been adopted in the United States : 
Pennsylvania HAY. Co. v. Miller, 99 Federal Reporter 529. In 
Birouard v. Canadian Pacific HAY. Co., 1 Can. lty. Cas. 343. 
Curran, «I., in Quebec, decided that where the railway traffic at a 
highway crossing was very great and there was no gate, guardian, 
lamp or other protection for the public, although the company 
had been notified of the dangerous condition of the crossing, it 
was responsible for the death of the plaintiff's son which occur 
red without any fault on the latter's part. Also in Moyer v. 
(• rand Trunk H. IV. Co., 2 Can. Ry. Cas., page 1, it was laid down 
by the Court of Appeal for Ontario, that special circumstances 
may call for other provisions in addition to those prescribed by 
statute as to ringing the bell or blowing the whistle as a warning, 
and what those additional precautions should be is in each cas»* 
a question for the jury, and the Barclay Case in the Supreme 
Court was followed. The subject is also dealt with in Tanguay 
v. Brand Trunk HAY. Co., 3 Can. Ry. Cas. 13, but the decision 
turned on other points. Finally in McKay v. Brand Trunk HAY 
Co., 3 Can. Ry. ('as. 42, the Court of Appeal refused to set aside 
a judgment entered on findings of a jury that the injury com­
plained of was caused by the excessive speed of the train, coupled 
with the absence of proper protection at the crossing and that it 
was under the circumstances the duty of the company to provide 
a flagman or gates, although there was no order of the Railway 
Committee requiring that this should be done. This judgment 
was reversed by the Supreme Court in Brand Trunk HAY. Co. v.
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McKay, 3 Cau. Ry. Vas. 52, and it was stated by Mr. .Justice Dav­
ies, who delivered the judgment of the court, that by the Rail­
way Act, Parliament had vested in the Railway Committee of 
the Privy Council (now the Board of Railway Commissioners 
the exclusive power and duty of determining the character and 
«-xteut of the protection which should be given to the public at 
places where the railway track crosses a highway at rail level, 
and that these powers are not subject to review either as to their 
adequacy or otherwise by a jury, nor is any failure to invoke the 
exercise of the powers of the Railway Committee sufficient t-> 
take the matter away from that jurisdiction and vest it in a jury. 
The case of Lake Erie v. lion lay, 30 S.C.R. 360, was distin­
guished and it appeal's from his judgment that unless the Board 
of Railway Commissioners have prescribed additional precau­
tions at railway crossings, it is not open for a jury to find that a 
railway company is guilty of negligence because it failed to take 
some additional precaution, which neither the statute nor the 
Board of Railway Commissioners has required.

Cost of Making amt Maintaining Protection. In Canadian 
Pacific K.W. Co. v. County and Township of York, 1 Can. Ry. 
Cas. 36 and 47, the question arose whether the Railway Commit­
tee of the Privy Council could compel municipalities to pay a 
proportion of the cost of maintenance of a watchman and gates 
which had been ordered at a highway, and the constitutionality 
of the section which then gave such a power to the Railway Com­
mittee was attacked. It was held by a divided court that this 
legislation was within the power of the Dominion Parliament, 
and that it could order any municipality who were “persons 
interested” within the meaning of the statute to pay a propor­
tion of the costs, but their powers were limited to making only 
those municipalities or persons pay who could be said to be inter­
ested within the meaning of that section, and that as the county 
of York had no longer any interest in that portion of the high­
way crossed by the railway, an order directing it to pay a portion 
of the costs was invalid. Two of the learned judges also held 
that under the statute the powers of the Railway Committee were 
limited to persons or municipalities invoking the exercise of its 
jurisdiction and that those who did not attorn to it by applying 
to the Railway Committee could not be bound by their order, 
but this cannot be taken to be the judgment of the court, or the 
full effect of the decision in question.
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U in 2. W hen tin- application is for the construction of the rail­
way upon, along or across an existing highway, all the provi 
sions of law at such time applicable to the taking of land by the 
company, to its valuation and sale and conveyance to the com­
pany, and to the compensation therefor, shall apply to the land, 
exclusive of the highway crossing, required for the proper carry­
ing out of any order made by the Board.

Right to Take High way. It will be seen that under section 
184, ante, a company may under certain conditions run its rail­
way “upon, along or across a highway,” but nothing is there 
said about a company actually taking and closing a part of the 
highway for the purpose of its undertaking. By section 118(c) 
it may take the “lands” of any “person” for the construction of 
its railway and by section 118 (A) it may construct its lines 
“upon, across, under or over any . . . highway which it
intersects or touches.” Lands by section 2(m) “means the lands, 
the acquiring, taking or using of which is incident to the exercise 
of the powers given by this or the Special Act and includes 
real property, messuages, lands, tenements, and hereditaments of 
any tenure.” It remains in doubt, therefore, whether a company 
van actually expropriate and close up a part of the street or high­
way necessary for its undertaking. In view, however, of the spe­
cial provisions applicable to the user of highways and the limited 
nature of the interest in them which is specifically conferred by 
the Act, it may perhaps be said that a railway can acquire no 
more than an easement in highways and may not expropriate the 
fee in them. In the case of many of our Canadian roads the fee 
is vested in the Crown though the possession is in the munici­
pality (see, for instance, 2 Edw. VII., cap. 19, secs. f>98 and 601) 
and the interest of the Crown cannot be expropriated without its 
consent, secs. 134 to 136, and the Crown in such a case would be 
represented by the Provinces: Re Trent Valley Canal, 11 O.R. 
687. In such a case, therefore, it would appear that there can bv 
no expropriation of the fee without the consent of the proper 
Provincial authorities. In practice where a street or highway is 
to he closed any difficulty is overcome by entering into an agree­
ment with the municipality whereby the road is closed under the 
latter's statutory powers in that behalf and then conveyed to 
the railway company.
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Compe usât ion for Occupying S f re t ts. The right of the ( Town 
and the municipalities to compensation has been dealt with under 
net ion 1*4, ante. The right of an individual to compensation 
generally arises where by the closing, diverting, or altering of a 
highway his access to it hits been cut off or diminished. If his 
rights in this regard have been permanently affected so that he is 
injured in a manner different from that in which the general 
public as users of the highway are affected, he may recover for 
such loss or interference with his access : West v. Parkdale, 7 
U R. 270. 8 O R. 59, 12 A.R 393, 12 S.C.R. 250; Parkdah v. 
West, 12 A.C. 602. and if the company does not proceed regul­
arly in thus making use of the highway, he may recover damages 
at law : West v. Parkdah, supra: Sibbald v. Grand Trunk RAY. 
Co. 19 O R. 164, 18 A.R 1*4. 20 S.C.R. 259; but if he has sus­
tained no damages other than that suffered by the general public 
In eannot under these cases recover damage at law, and if the 
Company has proceeded regularly, he must if his right of access 
has been cut off or diminished, proceed under this and the other 
« xpropriation clauses of the statute; Casgrain v. Atlantic, etc., 
RAW Co., 11895) A.C. 282. If a person has been injuriously 
affected by a cutting in a street in a special manner, he may pro- 
eeed against the company, but not against assignees who may 
have secured its rights ami franchises: Hamilton v. Covert, 16 
C.C.C.P. 205. A person who by the construction of a railway 
upon a road has lost the means of egress from his dwelling 
may recover for his loss: Brown v. Toronto, etc., RAW Co., 26 
I'.C.C.l’. 206 ; Lyon v. Fishmongers Co.. 1 A.C. 662 ; and this 
light exists where means of access or egress have been impeded or 
additional fences or earthworks become necessary for preserving 
the land or properly enclosing it : Reg. v. St. Lukes, L.R. 7 Q.B. 
14* ; Moore v. Great Southern, etc., RAW Co., 10 Ir. C.L. 46; 
Caledonian RAW Co. v. Walker's Trustees, 7 A.C. 259, and if 
a road is narrowed whereby the value of property is depreciated 
a right to compensation arises: Beckett v. Midland RAY. Co., L.R. 
3 C.P. 82; Metropolitan Board of Works v. McCarthy. L.R. 7 
ILL. 243 ; but if the injury is not to the property as such, but 
merely to the property as used for a particular purpose such as 
special kind of business carried on upon the premises, no right of 
action will accrue ; Rex v. London Dock Co., 5 A. & E. 163 ; Rie- 
ke.tt v. Metropolitan RAY. Co., L.R. 2 ILL. 185, and the tempor­
ary obstruction of a highway for the purpose of a public work
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sion of

approved 
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does not entitle the owner of land adjoining the highway to com­
pensation: l/errinti v. Metropolitan Hoard of Works, 34 L.-I.M.l 
224; and the mere fact that a person is more injured from tie- 
proximity of his land to a level crossing than others further away 
gives no right to compensation : Caledonian H.W. Co. v. Ogilrg. 
2 Macq. (II.L.) 339; Wood v. Stourbridge H.W. Co., lti C.B.VS 
222; and ineonvenienee and loss to owners adjoining a highway 
on which a railway is laid caused by vibration, smoke or noi>.. 
does not entitle the owners to damages : Hoir* Il v. Toron ti», etc., 
H.W. Co., 25 A.K. 209; Hr Mrdlrr and Toronto, 4 ('an. Ky. l'as. 
13, but in this particular ease of James v. Atlantic, •!>.. 
H.W. Co., Q.R. 12 K.B. 392, it was held that the owner of a 
bridge might recover for damages arising from a railway com­
pany crossing a public road leading to his bridge in such a way 
as to interfere with the means of access to the latter. It should 
be noted that Hall and Bosse. #1.1., dissented from the judgment 
of the majority in this ease.

3. The Board may give directions respecting supervision in 
the construction of any such work.

This section is new. As pointed out in the notes to section 
184, sub-section 1. ante, under the heading “supervision.** tin 
approval of a municipal officer under whose direction work is v 
be done does not release the company from liability to conform 
to statutory requirements. The same rule would probably apply 
to any supervision under this section though there are as yet n<> 
decided cases upon it.

4. When the Board orders that the highway he carried over 
or under the railway, or any works to be executed, the Board 
may direct that the detailed plans, profiles, drawings and spec 
finitions of all necessary structures, shall, before construction, 
be submitted to and approved by the Board. The Board may 
make regulations respecting the plans, profiles, drawings and 
specifications required to be submitted under this section. 51 V 
e. 29, ss. 187, 188, Am.

The following rules issued by the Board of Railway Commis­
sioners in October, 1904. may be useful in this connection :—
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Highway Crossings. Sections 184 to 191.
Send to the Secretary of tin- Board with an application three 

sets of plans and profiles of the crossings.
Scale—plan—100 feet to inch.
Profile 100 feet to inch horizontal, 20 feet to inch vertical.

1st set for approval by and filing with the Board.
2nd and 3rd sets to be furnished to the respective parties 

eoncerned with a certified copy of the order approving the same.
Tho plan and profile should show at least half a mile of 

the railway and 200 feet of the highway on each side of the cross­
ing.

The applicant must give ten days' notice of application to the 
apposite party and with such notice shall serve a copy of the plan 
and profile and of the application.

187. Where the railway is already constructed upon, along or to ex 
across any highway, the Board may order the company within iating 
a specified time to submit to the Board a plan and profile of such" 

portion of the railway, and may, upon such submission, make 
any order in respect thereto as in tin* previous section provided.

This section is new in form. Under the previous Act. sections 
187 and 188, though the Railway Committee might order addi­
tional measures of safety, there was no express provision enabling 
it to scrutinize the character of a crossing with a view to com­
pelling the railway company to change the grade or approaches 
to it or to change the direction of the railway line where it crosses 
a highway. There was, however, a general power under section 
187 of the former Act to compel a company to execute such other 
works and take such other measures as would be best adapted 
for removing or diminishing the danger, so that though the word­
ing has been changed, it is doubtful whether any additional 
powers could be or have been conferred by this section. By mak­
ing it refer specifically to existing crossings it may be. however, 
that no railway can now plead that the general Railway Act does 
not apply to railways constructed under earlier and Special 
Acts of Parliament.
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Height of 

etr

188. The highway at any overhead railway crossing shall not 
at any time be narrowed by means of any abutment or structure 
to an extent less than twenty feet, nor shall the clear headway 
from the surface of the highway to the centre of any overhead 
structure constructed after the passing of this Act be less than 
fourteen feet, unless otherwise directed or permitted by the 
Board. 51 V., c. 29, s. 185, Am.

This section differs considerably from the former section 185, 
which provided that the inclination of the highway approaching 
the bridge should not be greater than one foot in twenty. This is 
now covered by section 190, infra. In the old section nothing was 
said about the width of a highway where it passes under a rail­
way. but that is now provided for by this section.

Headway. A clear headway of fourteen feet is now required 
where only twelve feet was formerly required. The correspond­
ing English provisions are to be found in 8 Viet., cap. 20, see. 49. 
50 and 51. but they deal with the subject much more in detail 
than is done in the Canadian Act. Under the English Act it 
has been held that these sections do not remove restrictions im­
posed upon the company by any special legislation affecting it . 
Attorney-General v. Tewkesbury, etr., HAY. Co., 1 D. J. & S. 423; 
nor do they relieve it from any binding agreement for a greater 
breadth which the company may have made with a land owner: 
Clark v. Manchester, etc., H.W. Co., 1 J. & H. 631. Where 
a company has been authorized to carry a highway under 
its tracks by means of a subway it must leave the full headway 
called for by the statute and yet avoid lowering the road so much 
that it will render it liable to floods: Attorney-General v. Furness 
HAY. Co., 47 L.J. Ch. 77ti. Where a company’s Special Act re­
quired it to cross a canal by means of a bridge having a clear 
headway of eight feet over the towing path, it was held that 
where the bridge gradually subsided so that there was only a 
headway of two feet over the canal, it was the duty of the rail­
way to raise the bridge to leave the eight feet headway called for 
by statute, even though no such duty was expressly prescribed 
by the Act: Glamorganshire Canal Co. v. Hhymney HAY. Co., 
19 T.L.R. 240; but where a bridge has been constructed with a 
sufficient headway over a highway, but owing to changes made 
by the municipality having control of the highway the headway



HIGHWAY CROSSINGS. 275

has been lessened, the railway company is not liable for the con­
sequent damages, but only the municipality: Carson v. Weston,
1 Can. Ry. Cas. 487, citing Cray v. Danbury, 54 Conn. 574; and 
where a railway lowers a road to enable it to pass under the 
track, the company is not bound to keep the slope of the high­
way in repair: Waterford, etc., R.W. Co. v. Kearney, 12 Ir. C.L.
224 ; Fosberry v. Waterford, etc., R.W. Co., 13 Ir. C.L.
494 ; London, etc.. R.W. Co. v. Skcrton, 5 B. & S. 559.

Width of Roadway. The present provision requires that the 
mad under a railway bridge shall not be less than twenty feet 
without the permission of the Board. As under section 186, 
sub-section 4, the details of any alteration of a highway must be 
approved by the Board it would seem to be a matter for that 
body to determine, how wide the passage way should lie. Under 
section 189, it is provided that any structure by which a highway 
is carried over or under a railway, shall be at all times so main- 
tamed as to afford safe and adequate facilities for traffic. It 
would appear from this that a company could be compelled with 
tie growth of the trathe through a subway to widen it where 
such a course becomes necessary. The subject of width of ap­
proaches will be dealt with under section 189, infra. See also 
ii( t*s to sections 190, 202 and 203, infra.

For a discussion of the steps which it is necessary to take in 
order to construct a subway see West v. Parkdale, 7 O.R. 270, 8 
O R. 59, 12 A.R. 393, 12 8.C.R. 205; and Parkdale v. West, 12 
A C. 602.

189. Every structure, by which any highway is carried over All -.true 

< r under any railway, shall be so constructed, and, at all times,|(i 
l*> so maintained, as to afford safe and adequate facilities for allaafolv 
traffic passing over, under or through such structure. od'.n.i

This is new. Compare 8 Viet., cap. 20, sec. 46 (Imp.), tain" i. 
By section 119. ante, the company must restore a highway which 
it passes over, under or across as nearly as possible to its former 
state of usefulness and by section 186 (4) the Board must ap­
pro w all plans for crossing a highway and this section constitutes 
a new ami wider provision for safeguarding the rights of users 
of a highway. As mentioned in notes to section 188, supra, it 
may perhaps be so construed in the light of other sections of 
this statute as to require railway companies to enlarge bridges.
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subways and their approaches from time to time as the exigen 
cies of an increasing traffic require. Section 187 also gives tin- 
Board power to supervise the plans of highway crossings already 
constructed and so if there is now a right to compel railway com 
names to enlarge subways or bridges that right is probably vested 
in the Board.

Repair of High ira y Crossings and Bridges. This section pi . 
vides for the maintenance of the ‘‘structure” so as to afford 
safe facilities for the traffic, from which it may reasonably lie 
inferred that a railway company must maintain any highway 
crossing or bridge in a proper state of repair and will be liable f »r 
any damages that may arise from the want of repair. In Eng­
land the statute expressly requires a railway company to repair 
bridges over highways (8 Viet., cap. 20, sec. 46), and when* a 
public road is carried over the tracks by a bridge the company 
must keep both the bridge and that part of the roadway upon it, 
including the metalling of the road, in proper repair : Worth 
Staffordshire R.IV. Co. v. Dale, 8 E. & B. 836; Newcatth v. Dal 
5 H. & N. 160; London, etc., R.IV. Co. v. Bury, 14 A.C. 417. but 
where it closes an old road and substitutes one which does not 
cross its track, it need not repair a bridge which it erected on 
such substituted road ; lJerth Magistrates v. Kinnoul, 10 Sc. Seas. 
Cases (3rd Ser.) 874; and so where it diverts a stream and builds 
a bridge over the diversion there is no duty on it to maintain such 
bridge, but such duty is laid solely upon the municipality : Peter­
borough v. Grand Trunk R.IV. Co., 1 Can. By. Cas. 494. VVhvr- 
by agreement a railway company acquired land for a new roa i- 
way and carried it over its track by means of a bridge built on 
private lands acquired by the company and thereafter the old 
roadway fell into disuse it was held that, there being no strm 
tural necessity for the now highway and bridge, the English 
statute did not apply and the company was not bound to main­
tain or repair it or its approaches ; London, etc., R.W. Co. v 
Ogwen, 80 L.T. 401. It has generally been held in Canada, as in 
England, that a railway company must under the terms of th 
statute repair bridges which it has erected and is liable to any 
person injured by reason of its failure to do so: Van Alien v 
Grand Trunk R.W. Co., 29 U.C.R. 436, and in the absence of any 
statute relieving it from such liability the municipality having 
charge of the road which is carried over the track by means of a 
bridge erected by a railway must also repair it: Mead v. Etah
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cvkt, 18 OR. 418 ; Halifax v. Lordlcy, 20 8.C.R. 505, at p. 512 ; 
arid Fairbanks v. Yarmouth, 24 A.R. 273. In Ontario, however, 
a statute has recently been passed (3 Edw. VII., cap. 19, see. 611) 
relieving the municipality from any such liability where there is 
a duty on the part of a railway or some other person to do so :
Holden v. Yarmouth, 3 Can. Ity. Cas. 74. Where a duty such 
as this is imposed the company must keep the bridge in such a 
state as not to injure anyone using it in a lawful manner : Lay 
\. Midland R.W. Co., 34 L.T.N.S. 30, and where a child five years 
oid while crossing a bridge placed his back against the hoardings 
and slid alouj until he came to ornamental work through which 
h« fell upon the ground beneath and was injured, it was held 
that there was evidence upon which a jury might find that the 
bridge was not reasonably safe: ibid. ; and see Longmore v. (treat 
HV sl< rn R. W\ Co., 19 C.B.N.S. 183 ; but the mere opinion of a wit­
éras that a bridge is not safe is not evidence sufficient for a jury :
Riggs v. Manchester, etc., R.W. Co., 12 Jur. X.S. 525; and where 
;i company were repairing a bridge and had barricaded the en­
trance and put up a “no thoroughfare" notice, the parents of a 
Imy who went upon the bridge while it was light and fell through 
and was killed, were unable to recover damages : Farrell v. (irand 
Trunk R.W. Co., 2 Can. Ry. Cas. 249.

190. The inclinat ion of the ascent or descent, as the ease may rrv,jna 
lie. of any approach by which any highway is carried over or tion of 
under any railway, or across it at rail level, shall not be greater “r "d' 
than one foot of rise or fall for every twenty feet of the horizon­
tal length of such approach, unless the Board directs otherwise : 
iind a good and sufficient fence shall be made on each side of such Fencing
approach, and of the structure connected with it,—which fence al'proatvnes.
shall be at least four feet six inches in height from the surface of 
the approach or structure. 51 V., c. 29, s. 186, Am.

Formerly section 186; compare 8 Viet., cap. 20, secs. 49 and 
50. In England the inclination or slope varies from one foot in 
sixteen, to one foot in thirty according to the character of the 
road.

Approaches. This inclination is usually described as the “ap­
proach" to a crossing and is so used in the above section. In 
Travcrsy v. Gloucester, 15 O.R. 214, a case under the Ontario
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Municipal Act “approaches” are defined by Armour, C.J., at 
page 216 as “such artificial structures as may he reasonably 
necessary and convenient for the purpose of enabling the public 
to pass from the road to the bridge and from the bridge to tie 
road.” This may easily be applied, mutatis mutandis, to ap­
proaches at level crossings.

Width of Approaches. In Mop g y v. Canadian Pacific It. W 
t'o., 3 Man. L.R. 209, it was said by Taylor, C.J., that then- was 
no law requiring approaches to a bridge or level crossing to In- of 
equal width with the rest of the road, but that they must be wide 
enough for the ordinary purposes of traffic having regard to Hi 
character of the highway and this is apparently the law in tin 
United States: Elliott on Railways, vol. 3, p. 1668: lie Sorth 
Manheim, 36 A. & E. Ry. Cases 194 ; but where a company does 
not occupy the total width of the road with the approaches and 
leaves the rest in a dangerous condition it will be liable for am 
resultant damages : Fairbanks v. Great Western //.IV. Co., 3.7 
U.C.R. 523, and, of course, if it neglects to fence any such ap­
proach as required by this section it will also be liable : Holden \ 
Yarmouth, 3 Can. Ry. Cas. 74, and before the amendment to the 
Ontario Municipal Act already referred to, the municipality 
having charge of the roadway would be liable as well : Toms \ 
Whitby, 35 V.C.R. 195, 37 U.C.R. 100.

lie pairing Approaches. Under the English Act, h Viet., 
cap. 20, see. 46, a railway company is expressly required to re­
pair the approach to a bridge : Sorth Staffordshire li.W. Co. v. 
Dale, 8 Ex. I). 836 ; Great Western It. IV. Co. v. Hackin g, s 
A.C. at pp. 699 and 700, and an intimation was given that 
the same rule applied in Ontario, though there was no ex­
press provision in the Act : Mead v. Etobicoke. 18 O.R. 438 : Fair­
banks v. Yarmouth, 24 A.R. 273, but these eases turned upon 
other points and cannot be treated as express authority for this 
proposition. In the case of approaches to a level crossing, it was 
held in Manitoba according to the head note in Moggy v. Cana­
dian Pacific /MV., supra, that a railway must repair the ap­
proaches to a level crossing, though the facts showed rather a 
failure to properly construct the crossing itself than a failure L* 
subsequently repair its approaches. Taylor, C.J., there cited tie- 
case of the People v. Seiv York, etc., It.W. Co., 74 N.Y. 302. in 
support of the broad proposition hardly necessary for the den 
sion of the ease before him that a railway must keep the up-
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proaches to a level crossing in a proper state of repair. All the 
cases show, however, that such a duty to repair must be found 
in the wording of the statute or be a fair inference from its 
terms, and in West Lancashire v. Lancashire, etc., li.W. Co. 
(1903), 2 K.B. 394, the defendants were released from any 
liability to repair the approaches to a level crossing when* 
no statutory duty to do so was laid upon them. By section 
189, ante, there is manifestly a duty to maintain the “struc­
ture" by which a highway is carried over or under a rail­
way, and it will be seen that in the latter part of section 190 
a fence must be made on each side of the approach and the 
structure connected with it, thus differentiating between 
the “structure" and its approach. If such distinction can pro­
perly be found in these sections it may be that a railway com­
pany is not now bound to repair the approaches to a highway, 
but that such duty falls solely on the municipality. In Palmer 
v. Michigan Central //.IV. Co., 3 (’an. Ry. Cas. 194, Boyd, ('., in 
speaking of approaches to a farm crossing, says: “While the pre­
sumption would be in the ease of a public way that the approach 
is part of the bridge and to be kept in repair by the railway 
company that does not appear to obtain in the case of a private 
crossing such as this." It should be noted, of course, that this 
ease was decided upon the terms of the Act of 1888. Some assist­
ance may be found towards interpreting the word “structure" 
from the cases of Adamson v. lingers, 26 S.C.R. 159, at page 174 : 
Coolc v. Lovegrovc (1893), 2 Q.B. 44: Venner v. McDoucll 
(1897), 1 Q.B. 421; Klliott v. London Count g Council (1899), 
2 Q.B. 277; London Count g Council v. Humphreys (1894), 2 
Q.B. 755 ; and London County Council v. Pearce (1892), 2 Q.B. 
109.

191. Signboards at every highway crossed at rail level by an; sign- 
railway, shall be erected and maintained at each crossing. hii«I |”voi*H at 
shall have the words “railway crossing" painted on each sid< 
of the sign board, in letters at least six inches in length, and in 
the Province of Quebec, such words shall be in both the English 
and the French language*; and every company which neglects t" 
comply with the requirements of this section shall incur a penaltx Penalty, 
not exceeding forty dollars. 51 X., c. 29, s. 190, Am.
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Formerly section UK). This is one of the precautions pre­
scribed by statute which must, of course, be observed.

In Soule v. Grand Trunk R.W. Co., 21 U.C.C.l*. :W)8, the de­
fendants were sued by a person whose horse ran into a signboard 
erected on the highway. It was held that the defendants would 
not be liable merely for putting the posts in the highway ils the 
law allows them to do so; provided they place them in a reason 
ably proper manner with a due regard to all the surrounding 
circumstances, although the posts might necessarily obstruct th­
ose of that part of the road upon which they are placed, nor 
would they necessarily be guilty of an indictable nuisance.

Telegraph, Telephone and other Lines and Wires.

Hi.u' lc * 192. The company may construct and operate telegraph and
line”1 telephone lines upon its railway, for the purposes of its under­

taking ; and for the purpose of operating such lines or exchang­
ing and transmitting messages, may enter into contracts with 
any companies having telegraph or telephone powers, and may 
connect its own lines with the lines of, or may lease its own lines 
to. any such companies.

2. The Electric Telegraph Companies Act shall apply to the 
teh graphic business of the company.

This section in its present form is new. It does not appear to 
authorize railways to build telegraph or telephone lines for com­
mercial purposes, but only for the purposes of the undertaking, 
that is for the railway, the wording in this respect being similar 
to the wording in the first line of section 118, ante, so that unless 
power is given to a railway company by its Special Act to do a 
commercial business, this section would not presumably enable it 
to do so, but the section expressly enables it to lease its lines to 
companies having powers to do a general business.

The Electric Telegraph Companies Act, R.S.C., cap. 132, pro­
vides for the construction of the line, that no bridge shall he 
built by a telegraph company over navigable rivers, that messages 
shall he transmitted in the order of receipt except certain pre­
ferential messages there designated and that in certain events the 
Government may temporarily take over the line. In the case of
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i nil way telegraph lines, this is also provided for by sections 23d 
arid 234. infra. Except in the case of railway companies author­
ized to do a commercial business, there does not appear to be 
much to which R.S.C., cap. 132, would frequently apply. In this 
connection reference should also be made to R.S.C., cap. 134, 
being “An Act Respecting Secrecy by Officers and Persons Em­
ployed on Telegraph Lines” which provides for the punishment 
of telegraph employees who divulge information except when 
'awfully authorized or directed to give it. This statute does not 
provide an absolute privilege for telegrams which must notwith­
standing its provisions be produced by the company when it has 
1k< n duly subpœnaed : R( Du'ight v. Marklnn, 15 O.R. 148 ; fol­
lowed Hannum v. MeRae, 18 P.R. 185, but it is submitted that a 
telegraph company should not be subpœnaed to produce its copy 
until the usual methods of securing the copies in the hands of the 
s<nder or receiver have been exhausted. In an unreported case in 
Ontario of Batten v. Gordon in 1899, Boyd, in Chambers, ad­
journed a motion to compel a telegraph company to produce tele­
grams until an effort had been made to obtain copies from the 
persons who received them, and ' tion having been obtained 
m this way the matter dropped. Other statutes affecting tele- 
graph companies are R.S.O., cap. 208, sec. 18 (1), requiring 
street railway companies incorporated under the general Act to 
maintain guard wires over their trolley wires sufficient to prevent 
broken t. legraph wires coming in contact with them ; and the 
1 hitario Act. R.S.O., cap. 192, respecting Provincial telegraph 
ornpanies which is similar to R.S.C., cap. 132.

L>use of Right to Operate. In Canadian Pacific R.W. Co. 
\. Western, (tr., Co., 17 K.C.R. 151, at p. 158, it was said that a 
railway company “had as incident to and necessary for the 
safe operation of the road, the right and power to erect a tele­
graph line and had the exclusive right to do so along their line 

f railway and having themselves such exclusive right, I can see 
in reason why they cannot confer such exclusive right and the 

"ther privileges mentioned in the contract whereby they were en- 
bled to secure ample telegraphic services for the operation of 

1h< road instead of erecting and equipping a line of telegraph 
for themselves.” It was further held that a railway company 
which had made such a contract had power to bind by it any 
railway to which the railway was subsequently assigned : Great. 
• tiCo. v. Montreal Telegraph Co., 20 S.C.R. 170.

281
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Mimivi|iu) 193. Whenever any municipality, corporation or incorporate! 
J» company has authority to construct, operate and maintain a
«•oniHH- telephonic system in any district, and is desirous of obtaining t inn with. ... ' . .telephonic connection or communication with or within any sta­

tion or premises of the company, in such district, and cannot 
agree with the company with respect thereto, such municipality, 
corporation or incorporated company may apply to the Hoard for 
leave therefor, and the Hoard may order the company to provide 
for such connection or communication upon such terms as i.. 
compensation as the Hoard deems just and expedient, and max 
order and direct how, when, where, by whom and upon what 
terms and conditions such telephonic connection or commun Va 
tion shall be constructed, operated and maintained.

In some instances agreements have been made between rail­
way* and certain telephone companies that the latter shall hav. 
the exclusive right to inatal telephones in the former's stations, 
and under this agreement competing telephone companies had 
been refused leave to place their instruments upon railway pro­
perty. The pur|H>se of this clause, which is new, is to « • all
telephone lines to have their instruments in the stations, notwith 
standing the refusal of the railway companies, provided they ran 
first obtain the approval of the Board.

In Port Arthur v. Bril Telephone Co., :l Can. Ry. Cas. 20."». 
two municipalities owning and operating a joint telephone sys­
tem within their limits applied to the Hoard of Railway Com­
missioners, under this section, for an order directing the Cana­
dian Pacific R.W. Co. to allow the installation of telephone in 
struments in its railway stations and for leave to connect tin 
same with their telephone system.

Prior to the enactment of this section, and in May, 1902. 
an agreement was made between the Railway Company and the 
Hell Telephone Co. whereby the latter, for valuable considéra 
tion, was granted for a period of ten years the exclusive privi­
lege of placing telephone instruments, rat us and wires, in
the several stations, offices and premises of the railway stations 
in Canada, where the Telephone Company had established *■ 
might, during the continuance of the agreement, establish tele­
phone exchanges. It was held by lion. A. O. Blair. Chief C-vr

4

5
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missioner, that the agreement was valid and not void or void­
able as being in restraint of trade or against public policy, and 
that an order made under this section should provide for pay 
ment of compensation upon just terms for all lawful rights and 
interests injuriously affected thereby. The Hon. M. K. Ber­
nier, Deputy Commissioner, thought that while the agreement 
was valid and compensation should therefore be allowed ; tin-
question of compensation should be reserved for futur.......nsid-
eration and determined after hearing any case that might bo 
presented by the Canadian Pacifie R.W. Co., or any other rail­
way company in support of damages, and Dr. Mills, Commis­
sioner, thought that the agreement was in restraint of trad* 
and against public policy, and that compensation should b* 
awarded only for the use of the premises occupied by the appli­
cant’s telephones and the expense of operating them.

The operation of the order was stayed to allow argument 
upon the quantum of compensation and judgment upon this 
point has not been given yet.

194. No lines or wires for telegraphs, telephones, or tin- con \\ j|0„t
veyancc of light, heat, power or electricity, shall In* erected. et<*’

• ilcrOHH
placed or maintained across the railway without leave of th-railway.
Board.

2. Upon any application for such leave, the applicant shall i‘l;m- to 
submit to the Board a plan and profile of the part of tin- rail-,„j|l(ll| to 
way proposed to be affected showing the proposed location of ,’0iml 
such lines and wires and the works contemplated in conncctio:i 
therewith; and the Board may grant such application and may<mlot-hy 
order by whom, how, when, and on what terms and conditions, 
and under what supervision, such work shall be executed ; and 
upon such order being made such lines and wires may In* erected, 
placed and maintained across the railway subject to and in ac­
cordance with such order.

Under the maxim cujus eat solum (jus est usque ad cue him 
no person would have the right to place wires across another's pro­
perty, unless such right were expressly or impliedly given by 
statute. The present section enables a company having power
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to cross a railway with its wires to do so subject to the super­
vision of th<- Hoard. No provision is made in so many words 
for paying compensation for the right, hut in a proper ease, the 
Hoard would no doubt make the payment of compensation a 
“term or condition” upon which alone the right to cross should 
be granted.

l.in...md 195. When the company is empowered by the Special Act of
hHiwiivs. the Parliament of Canada to construct, operate and maintain 

lines of telegraph, telephone, or for the conveyance of light, heat, 
power or electricity, the company may with the consent of the 
municipal council or other authority having jurisdiction over any 
highway, aqua re, or other public place, enter thereon for the 
purpose of exercising the said powers, and, as often as the com­
pany thinks proper, may break up and open any highway, 
«square or other public place, subject, however, to the following 
provisions :—

Compare 26 & 27 Viet., cap. 112 (Imp.).

Scope of Section.

The “company” referred to in this section if it is to be limited 
by the interpretation clauses of this Act can by section 2 (c),antr, 
mean only “a railway company” and include only “any person 
having authority to construct or operate a railway.” As limited 
in this way the above section would only apply to railway com­
panies having authority to do the things mentioned in this sec­
tion, and if it is to be construed with reference to the preceding 
clauses, section 192, ante, would seem to make this limitation even 
clearer This section was taken from 62 & 63 Viet., cap. 37, sec. 
1, and began “when any company has power by any Act of Par­
liament to construct,” etc. These words were probably wide 
enough in themselves to include any company and would not be 
restricted to the railway companies under 51 Viet., cap. 29, sec. 
2(a). The application of the present section to companies other 
than railways is by no means clear, though from the fact that 
railways other than electric lines are rarely if ever given 
power to convey “light, heat, power and electricity,” and that 
there are only a few railways who are authorized to do a pommer-
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cial telegraph or telephone business, it would appear that it was 
intended to include companies having those specific objects in 
view.

liights on Highways. The present section requires that muni­
cipalities shall consent to the breaking up and opening of high­
ways by these companies. Where a telephone company had with 
the leave of.a town placed their poles upon a highway ami an 
electric light company which had also subsequently obtained 
similar leave proceeded to erect poles and wires in dangerous 
proximity to those of the telephone company, it was held that tin- 
latter having been lawfully in prior possession the light company 
should be restrained from placing their poles in such a position 
as would cause danger: Bell Telcphom Co. v. Belleville Electric 
Light Co., 12 O.R. 571 ; Jacques Cartin', etc., Co. v. Quebec, <tc., 
Co., Q.R. 11 Q.B. 511. But a municipaliay is not authorized in 
Ontario to grant an exclusive right to use its streets and thereby 
create a monopoly: IL Robinson and St. Thomas, 2*1 O.K. 48! t. 
and the same rule prevails in Manitoba: Winnipeg, etc., Co. v 
Winnipeg, etc., R.W. Co., 9 Man. LR. 219; but a different rulv 
was laid down in Quebec: B<ll v. Weitmount, Q.R. 9 Q.B. 34. 
though the case turned somewhat upon the terms of the particu­
lar contract in question which granted exclusive privileges for 
ten years. The subject was much discussed in Ottawa, ete.. R.W 
Co. v. Hull Electric Co., Q.R. lti S.C. 1. Q.R. 10 Q.B. 24. (1902 . 
A.C. 237, though the decision finally turned on the terms of spe­
cial legislation validating an exclusive franchise. The fact that 
a telephone company has planted its poles on a highway with the 
consent and under the supervision of a municipality does not 
relieve it from liability if it appears that there has been negli­
gence in placing them which has resulted in injury to the plain­
tiff: Bonn v. Bell Telephone Co., 30 O.R. 696; Joyct v. Halifax 
Street R.W. Co., 24 N.S.R. 113; and Atkinson v. Chatham, 29 
O.R. 518, 26 A.R. 521, reversed 31 8.C.R. 61, where it was finally 
held that the company was not liable for injuries sustained by a 
carriage coming in contact with a telephone pole lawfully placed 
in the highway. Speaking generally, it may be said that a tele­
phone or other company has no right to use the streets without 
legislative sanction either directly or indirectly through the 
action of properly authorized municipal bodies: Regina v. United, 
etc., Co., 31 L.J.M.C. 666, 9 Cox C.C. 172, and the right of the 
public is to have the whole width of the road preserved free from
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obstruction, and it is not confined to that part which is used, or 
tie* rid trita : Turner v. Kingwood, L.R. 9 Éq. 418, 422. But th«* 
«‘fleet of Canadian legislation is to legalize the obstruction created 
by the poles so far that they cannot be abated or complained of as 
a public nuisance: Sherbrooke, etc., Assn. v. Sherbrooke, Mont. L. 
R. 6 Q.B. 1(K); but that still leaves open the question whether the 
company may not be mulcted in damages for particular injury 
t<> a traveller if the obstruction is found to be dangerous : See 
Ptople v. Metropolitan, etc., Co., 81 llun. 596; and Bonn v. Bell 
I < h phone Co., 80 O.K. 696. In England where the fee in a street is 
generally vested in individuals and the possession and control are 
vested in municipalities or urban authorities only for the pur- 
po-s«‘ of regulating the ordinary user of the highway as such, 
it has been held that they have no power to prevent the passage 
of wires overhead which are so high that the ordinary user of 
the street is not interfered with : Finchley, etc., Co. v. Finchley 
( 1902), 1 Ch. 878, reversed ( 1903), 1 Ch. 337, and compare Mont- 
n al, # tc.. It. IV. Co. v. Ottawa, 2 O.L.R. 336,4 O.L.R. 56,33 S.C.R 
876. In Quebec it was said in Bell Telephone Co. v. Montreal 
Stmt BAY. Co. (1897), 33 Can. L.J. 697, Q.R. 10 S.C. 162, 6 
Q B. 223, that the dominant purpose of a street being for public 
passage any appropriation of it by legislative authority to other 
objects will be deemed to be in subordination to this use unless 
-i contrary intent be clearly expressed and therefore a telephone 
«•uinpany having no vested interest in or exclusive right in the 
l'round circuit or earth system as against a railway company 
duly incorporated can not recover by way of damages the cost of 
converting from such a system to some other system which would 
not he interfered with by the use of electric power by the rail­
way company. Where an electric company was empowered 
under certain conditions which it fulfilled, to lay underground 
wires, it was held that there was an implied power to break up 
city streets for the purpose of doing so and the city was refused 
an injunction restraining them from doing so: Montreal v. Stan­
dard, etc., Co., Q.R. 5 Q.B. 558, (1897) A C. 527.

Jurisdiction of Dominion Parliament. By section 91, sub­
section 10, of the B.N.A. Act all works within a Province are 
subject to the jurisdiction of the Provincial Legislature unless 
they are works connecting more than one province or are declared 
to be works for the general advantage of Canada or of two or 
more provinces and the Dominion has no power to incorporate a
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t<-l« phone company to do business in any single province unless 
it declares it to be a work for the general advantage of Canada 
or of two or more provinces: Regina v. Mohr, 7 Q.L.R. 183, 2 
Cart. 257; but where a work comes within that description it is 
subject only to such supervision as the Parliament of Canada 
imposes and is not subject to municipal control unless, as is the 
ease in the present section, such control is expressly provided 
for: Toronto v. Bill Telephone Co., 3 O.L.R. 465, 6 Ô.L.R. 335.

1905) A.C. 52.

a.) The company shall not interfere with the public right .No inter- 
i travel, or in any way obstruct the entrance to any door or ^1! " 

gat» way or free access to any building. trawl.

Formerly 62 & 63 Viet., cap. 37, sec. 1 (a). As to “the 
public right of travel”: see Bonn v. Bell Telephone Co., 30 O.R 
♦ Atkinson v. Chatham, 29 O.R. 518, 26 A lt. 521. 31 K.C.R 
el, cited in notes to section 195. ante.

(b.) The company shall not permit any wire to be less than Height of 

tw< nty-two feet above such highway or public place, nor erect 
more than one line of poles along any highway. of'He*

Formerly 62 & 63 Viet., cap. 37, sec. 1(a). Prior to this en­
actment there was no provision regulating the height of wires 
above the ground. In cities wires are frequently placed at a 
much greater height than twenty-two feet, but no machinery is 
provided under these sections for compelling a company to place 
them at a greater height unless the municipality should make 
it a tern of their consent to tin* execution of the works within its 
limits and in the event of refusal by the company the Board 
should uphold the former under sub-section 2, infra. There are 
provisions in various Municipal Acts such as 3 Kdw. VII., cap. 
19, sec. 559 (4) (Ont.), for regulating the erection and mainten­
ance of electric light, telegraph and telephone poles and wires, 
h it under such decisions as Canadian Ratifie R. W. Co. v. Xotre 
Came (1899), A.C. 369, and Toronto v. Bell Telephone Co., 3 
O.L.R. 465, 6 O.L.R. 335, (1905) A.C. 52, these provincial sta­
tutes would not govern a work which is declared to be for the 
general advantage of Canada.
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lion of

fir*. U

No injury

(c.) All poles shall In- as nearly as possible straight ami pei 
pendicular, and shall, in cities and towns, be painted ;

Formerly (12 & till Viet., cap. 37, sec. 1(c). The previous sec­
tion had at the end of the words “if required by by-law of tli 
council.” As to the general effect of municipal regulations sc 
notes to sub-section (b), ante.

(</.) The company shall not be entitled to damages on ac­
count of its poles or wires being cut by direction of the officer in 
charge of the fire brigade at any fire, if in the opinion of such 
officer, it is advisable that such poles or wires be cut.

Formerly 62 & 62 Viet., cap. 27, see. 1(d).

(c.) The company shall not unnecessarily cut down or muti­
late any ' ' fruit or ornamental tree.

The former section 62 & 62 Viet., cap. 27, sec. 1 (# ) iv.n 
“The company shall not cut down or mutilate any * fruit 
or ornamental tree without the approval of the corporation in 
which it is situate and then only so far as it may be necessary 
The effect of this amendment as in sub-section (e), ante, is t - 
eliminate the feature of municipal control. The right to cut 
trees now rests in the company absolutely, subject to their lx*ni­
able to show the necessity for what they do. Under a somewh.i' 
similar enactment it was held in New Brunswick that it is not 
sufficient for a company merely to allege that it was necessary to 
cut trees, it must he prepared to prove it. and failing such proof 
the company was liable to an action for damages and the own r 
was not restricted to his claim for ci nsation under tie sta­
tute: Gilchrist v. Dominion Telegraph Co., lit X.B.R. 552. 1 Uas- 
sels Sup. Ct. Dig. p. 844, S.C. 20 X.B.K. 241. Xo provision is 
made for compensation for any of tin* works authorized by this 
section, and it would appear that an owner's only remedy is an 
action for damages where he can show negligence in the execu­
tion of the works. Section 120, ante, mptires a company to make 
full compensation in the manner in this or the Special Act pro­
vided for all damages sustained by reason of the exercise of th 
powers conferred, but no method is prescribed by which compen­
sation can be ir loss by the execution of the works now
authorized.

9

3
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Cutting Trees on Highways. In England the presumption is 
that the owner of land adjoining a highway owns the fee in the 
•soil of the highway ad medium fihnn vine: Salisbury v. Great 
Northern ll.W. Co., 5 C.B.N.S. 174; Mappin v. Liberty Co.. 
'!) Times L.U. 51, and in some eases the same rule prevails in 
Canada and therefore the property in trees planted in the high­
way is vested in the adjoining owner who may sue for any wrong- 
lul damage to them : O'Connor v. Suva Scotia Telephone Co.,

N.S.B. 509, 22 S.C.U. 276 ; hut many of our roads and high­
ways were laid out by the Crown and lands granted afterwards, 
so that the presumption of dedication cannot arise. In these in­
stances the freehold is usually, as in Ontario, vested in the Crown 
and the possession in the municipalities; 3 Edw. VII. cap. 19 
(Ont.) sees. 599 and 601, and where that is the case the trees 
thereron belong to the municipality: Barri< v. Gillies, 20 ICC. 
C.I*. 369, 21 U.C.C.P. 213, who in that case would alone have a 
right to sue for damages to them : Hudgins v. Toronto, 19 A.R. 
>37. Under the Tree Planting Act of Ontario ( R.S.O. cap. 243), it 
is provided that in cases where the Act is brought into operation, 
persons who plant trees on streets or highways opposite their 
property shall own them, and in such eases where they are injur­
ed unlawfully they have a private right of action for the damage 
done whether the trees be of natural growth or are planted: 
houghs v. Fox, 31 U.C.C.P. 140. Where branches of trees plant­
ed on a private owner’s land extended over the highway, though 
the municipality might cut them on the ground that they are a 
nuisance, that would not justify a telephone company in doing 
so, unless they had the necessary statutory authority : Hodgins 
v. Toronto, supra.

(f.) The opening up of any street, square, or other public 
place for the erection of poles, or for carrying wires under 
ground, shall be subject to the supervision of such person as the 
municipal council may appoint, and such street, square or other 
public place shall, without any unnecessary delay, be restored, 
as far as possible, to its former condition.

Formerly 62 & 63 Viet. cap. 37, see. (f). This sub-section has 
been a good deal altered. It formerly provided that the work 
should be done in such a manner as the Council directed, and

Super» i 
nIod of

19—RT. ACT.
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that the latter might designate the place at which the poles 
should be erected ; the words “by and at the expense of the Com­
pany” were formerly at the end of the section.

Effect of Supervision. The approval of the proper officer 
would not justify a breach of, or non-compliance with statutory 
requirements: Bonn v. Bell Telephone Co., 30 O.R. 606; Joyce v 
Halifax Street K.W. Co., 24 N.S.R. 113 ; but it may be evidence of 
a due performance by the company of the obligations imposed 
by statute : Bell Telephone Co. v. Chatham, 31 S.C.R. 61. Tin 
necessary approval of the officer appointed to supervise the work 
may be evidenced by his report to council showing it to be tin 
only method of carrying out the undertaking : Joyet v. Ifalifa.i 
Street B.W. Co., 21 N.S.R. 531. 17 S.C.R. 709.

Surface (g.) Whenever any city, town or incorporated village is desir- 
tolie re- ous of having lines of telegraph, telephone, or for the eonveyam-. 
stored. 0f light, heat, power or electricity, placed under ground, the 

Board may, on the application of such city, town or incorporated 
Katun* village require the company to thus place its lines or wires under 
lion'll'!*to ground, and abrogate the right given by this section or by tin 

Special Act to carry lines on poles, in such city, town or incor­
porated village, the whole on such terms and conditions as tin 
Board may prescribe.

Formerly 62 & 63 Viet. cap. 37, see. 1 (g) amended. Tin 
former section began “In case sufficient means are devised for 
carrying,” etc. As the section now appears, the power of tin 
Board to order wires under ground is not limited by this condi­
tion.

(h.) Everv person employed upon the work of erecting ot­to wear * / 1
badges, repairing any line or instrument of the company shall have eon 

spicuously attached to his dress a badge, on which are legihh 
inscribed the name of the company and a number by which In 
can he readily identified.

placing

Formerly 62 & 63 Viet. cap. 37, see. 1 (/#).
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O’.) If for the purpose of removing buildings, or in the exer- Temper 
vise of the public right of travel, it is necessary that the said 
wires or poles be temporarily removed, by cutting or otherwise, wire» or 
the company shall, at its own expense, upon reasonable notice in 1 
writing from any person requiring it, remove such wires and 
poles; and in default of the company so doing, such person may 
remove such wires and poles at the expense of the company.

Formerly 62 & 63 Viet. cap. .‘$7, sec. 1 (,/). In the former sec­
tion the place to which the notice was to be directed was pre­
scribed, but that is left out in the present sub-section.

O'.) The company shall be responsible for all unnecessary Liability 

damage which it causes in carrying out, maintaining or operat- 
ing any of its sait! works.

Formerly 62 & 63 Viet. cap. 37, see. 1 (/. ) amended. The 
previous section began “The Company shall be res for
all damage which it causes to ornamental, *> or fruit trees and 
otherwise for all unnecessary damage,’’ etc., as in the above sub­
section. As mentioned in the note to sub-section (r) ante, there 
is no provision for payment of damage done under these sections 
unless the damage is “unnecessary.” The former Act by sub­
section (t) provided also that a company should not under these 
sections «‘liter on private property without the consent of the 
owner. This provision does not now appear; but on tin* other 
hand no express power to enter on lands is cnnf«»rred under tin» 
provisions of section 118 (a) ante.

2. Provided that where the company cannot obtain such eon- iMttaul 
s« nt from such municipal council or other authority, the com- ^nJ""v 
pany may apply to the Board for leave to exercise such powers, muni.ip 
and upon such ion shall submit to the Board a plan of pov.-rsof
such highway, square, or other public place, showing the pro- 
posed location of such lines, wires, and poles, and the Board may
grant such application, in whole or in part, and may change or 
fix the mute of such lines, wires or poles, and may by order
impose any terms, conditions or limitations in respect thereof

8
4834
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that it deems expedient, having due regard to all proper 
interests; and upon such order being made the company may 
exercise such powers in accordance with such order, and shall in 
the performance and execution thereof, or in the repairing, 
renewing or maintaining of such lines, wires or poles, conform 
to and be subject to the provisions of sub-section 1 of this sec­
tion, as if consent had been obtained from such municipal coun­
cil or other authority, except in so far as the said provisions are 
expressly varied by order of the Board.

This sub-section is new. It was no doubt framed to meet 
such difficulties as might have arisen in the case of Liverpool, etc. 
R.W. Co. v. Liverpool, 35 N.S.R. 233, had it not been for the 
decision of the Supreme Court upon another point : 3 Can. Ry. 
Cas. 80. There, under a provincial statute, the exercise of the 
company’s powers within a town was made subject to the con­
trol of the municipality, and the latter enacted that those powers 
should not be exercised until certain somewhat onerous condi­
tions had been complied with. Under the present sub-section all 
such conditions in the ease of companies coming within this sec­
tion would be always subject to revision by the Board. The sub­
ject of unlimited municipal control over public works and high­
ways has been duscussed in an article in 21 Canadian Law Times, 
pp. 431 and 459.

A* to Huh; 3. Nothing contained in this section shall be deemed to auth- 
llower,1' orize the company exercising the powers therein mentioned for 
eto* the purpose of selling or distributing light, heat, power or elec­

tricity in cities, towns or villages, without tin* company having 
first obtained the consent therefor by a by-law of the munici­
pality. 62-63 V„ c. 37, s. 1, Am.

The limitations upon the right of a municipality to 
confer a franchise upon companies desiring to do business with­
in its borders are referred to in the notes to section 195 supra, 
“Rights on highways.”
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Drainage.

196. The company shall in constructing the railway make Drainage 
and maintain suitable ditches and drains along each side of, and pa„^m 
across and under the railway, to connect with ditches, drains, 
drainage works and watercourses upon the lauds through which 
the railway runs, so as to atl'ord sullieient outlet to drain and 
carry off the water, and so that the then natural, artificial, or 
existing drainage of the said lands shall not be obstructed or 
impeded by the railway.

This sub-section is new and had no exact counterpart in the 
former Railway Act. Roth sections 196 and 197 should be read 
with section 118, sub-sections (&), (l), (m), and (n), 119 and 
120 ante. Taken together the effect is that by section 118 (k) a 
railway company may construct across, under or over any river, 
stream, watercourse or canal which it intersects or touches, such 
of the various works there enumerated as may be necessary for 
the proper working of the railway ; by section 118 (l) if may 
divert temporarily or permanently the course of any river, 
stream or watercourse, or raise or sink the level thereof in order 
the more conveniently to carry the same over, under or by the 
side of the railway: by section 118 (m) the company may make 
drains or conduits into, through or under any lands adjoining 
the railway for the purpose of conveying water from or to the 
railway, and by section 118 (n) it may divert or alter the posi­
tion of any waterpipe, sewer or drain.

Section 119 requires the company to restore as nearly as 
possible to its former state any river, stream, watercourse . . . 
waterpipe . . . sewer or drain . . . which it diverts or
alters, or it shall put the same in such a state as not materially 
to impair its usefulness ; and by section 120 the company, in the 
exercise of these or other powers, must do as little damage as 
possible and shall make full compensation in the matter herein 
and in the Special Act provided to all parties interested for all 
damage by them sustained by reason of the exercise of such 
powers. The method of acquiring lands and fixing compensation 
prescribed by the Act therefore applies to the diversion or 
obstruction of any stream, drain or watercourse rendered neces­
sary by the construction of the railway ; and accordingly where a
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company desires to divert or obstruct, it must file the necessary 
plans and take all proceedings required in the case of interfer­
ence with private or public lands, highways or other property: 
Arthur v. Grand Trunk K.W. Co., 25 O.R. 37, 22 A.R. 89; and 
the mere fact that upon the general right of way plan approved 
by the authorities a proposed diversion is shown, would not 
authorize such diversion to the prejudice of individual rights 
unless such a course was expressly authorized by statute, or the 
person interested had been duly notified and received compensa­
tion for any private injury inflicted: The Queen v. Wycombt 
KAY. Co., L.R. 2 Q.B. 310; but where a company has diverted 
(ultra vins) a highway but with a bona fide view to the conveni­
ence of the public, a Court of Equity will not compel it to re­
place the road if that will cause greater inconvenience than the 
unauthorized diversion, but will leave it open to the Attorney* 
(ieneral to proceed at law if so advised: Attorney-General v. 
Ely, L.R. 6 Eq. 106, 4 Ch. App. 194. A company would not be 
allowed to make a diversion (under the English Statute) merely 
because it would diminish the expense to which the company 
might he put under the terms of that statute (8 Viet. cap. 20. 
sec. 16), such a diversion must be actually necessary for the con­
struction of the railway: Pugh v. Golden Valley K.W. Co., 12 
Ch. D. 274. In Graham v. Northern K.W. Co., 10 Ur. 259, it was 
decided upon principles somewhat similar to those invoked in 
Attorney-General v. Ely, that the mere faet that a riparian pro­
prietor had recovered damages at law for an interference with 
a stream would not entitle him to an injunction upon an appeal 
to the discretionary jurisdiction of a Court of Equity where the 
damages were merely nominal and the balance of convenience 
was greatly in favour of the company : see also Poudrctte v. 
Ontario, etc., K.W. Co., 11 L.N. 130. Where a company in an 
attempt to prevent an interference with a drain or watercourse 
negligently or improperly constructs a ditch, drain or culvert so 
that damage is done to other landowners, an action will lie at 
common law based upon this negligent act, and the injured 
party is not compelled to seek compensation under the statute: 
Vanhorn v. Grand Trunk K.W. Co., 9 V.C.C.P. 264; Anderson v. 
Great Western K.W. Co., 11 U.C.R. 126; Abbott Railway Law of 
Canada, 240, 241, 242, and a similar result has been arrived at 
in England: Lawrence v. Great Northern K.W. Co., 16 Q.B. 643: 
see also Simoneau v. The Queen, 2 Ex. C.R. 391 ; Morin v. The
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(juun, 2 Ex. C.R. 396, 20 S.C.R. 515, and even where defen­
dants might not be bound to construct a ditch to carry off sur­
face water, yet if they assume to do so and construct it so care­
lessly that the flow is impeded and damage results, the plaintiff 
will be entitled to recover : Utter v. Great Western K.W. Co., 17 
U.C.R. 392; and where a drain was so negligently constructed 
that water flooded a highway, a municipality charged with its 
repair was permitted to recover for the special injury inflicted: 
Sarnia v. Great Western K.W. Co., 17 U.C.R. 65. A declaration 
that defendants negligently, wrongfully and injuriously placed 
« arth in a ditch so as to obstruct it, was upheld in Alton v. 
Hamilton, etc., K.W. Co., 13 U.C.R. 595. Where defendants con­
structed a culvert too small to carry off water brought down by 
drains made before the railway passed through, it was held liable 
l<»r damage* resulting from an overflow : Carron v. Great Wcst- 
i rn K.W. Co., 14 U.C.R. 192. Where no negligence or improper 
construction is shown and the damage is due solely to a reason­
able exercise of the powers conferred upon the railway company, 
the owner of adjoining lands cannot recover damages, as such an 
injury should have been foreseen and compensation for it claimed 
under the statute when the railway was constructed : L’Espér­
ance v. Great Western K.W. Co., 14 U.C.R. 173; and see Sichol 
v. Canada Southern K.W. Co., 40 U.C.R. 583; and a purchaser 
"I lands injured by the backing up of water owing to a railway 
< mbankment, cannot recover damages for what should have been 
the subject of a claim for compensation at the time the railway 
was built : Knapp v. Great Western K.W. Co., 6 U.C.C.P. 187; 
Wallace v. Grand Trunk K.W. Co., 16 U.C.R. 551; but it is not 
assumed merely because a person has a statutory right to carry 
«•il irrigation works that he may do so in a manner to prejudice 
the rights of others, such a right must clearly appear from the 
provisions of the statute: Canadian Pacific K.W. Co. v. Parke 
11899), A.C. 535, reversing 6 B.C.R. 6; Tolton v. Canadian Paci­
fie K.W. Co., 22 O.R. 204, and where the company having no 
authority to divert a watercourse, claimed to have agreed with 
th« previous owner to do so and to have paid him compensation 
therefor, it was held that under the Ontario Registry Act the 
equitable easement to divert thereby created would not avail as 
against a subsequent purchaser without notice : Tolton v. Canad­
ian Pacific K.W. Co., supra. Where a diversion is made without 
complying with the terms of the statute authorizing it, the
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owner is entitled to damages in an aetion baaed upon the perma­
nent injury done him: Arthur v. Grand Trunk K.W. Co., lift 
O.R. 37, 22 A.H. 89. In the Divisional Court it was said that it 
was the original diversion and not the resulting damages which 
gave the cause of action, and therefore it would appear that the 
limitation of time for bringing an action under section 242. 
infra, would run from the date of the diversion, but though such 
eases as Knapp v. Great Western K.W. Co., (i U.C.C.P. 187. and 
Glen v. Grand Trunk K.W. Co., 2 P.R. 377. would seem to hear 
this out, the decisions in McGillivray v. Great Western K.W. (■».. 
25 U.C.R. 69, and Carron v. Great Western K.W. Co., 14 U.C.K. 
192, lead to the conclusion that time begins to run from the dal • 
of the damage done by the overflow, although apparently under 
those cases only such damages can be recovered as have been 
suffered during the period of that limitation. Generally speak 
ing, a person is not liable for obstructing the flow of surface 
water as dist in gushed from water flowing in a defined channel: 
Crewson v. Grand Trunk K.W. Co., 27 U.C.R. 68; Nichol v 
Canada Southern K.W. Co., 40 U.C.R. 583; but where a land- 
owner has arranged for the disposal of surface water by means 
of artificial drains and these are obstructed by the railway com 
pany, the proceedings for arbitration and expropriation must 
be invoked and compensation made by the latter for all inter 
ference with such drains: Arthur v. Grand Trunk K.W. C«. 
supra. In this ease it has been held by the Court of Appeal that 
if water precipitated from the clouds in the form of rain or anew 
forms for itself a visible channel and is of sufficient volume to l>< 
serviceable to the persons through or along whose land it Hows, 
it is a watercourse, and for its diversion an action will lie. lu 
Manitoba a watercourse is said to consist of bed, banks and 
water, and while the flow of the water need not be continuous or 
constant, the bed and banks must be defined and distinct enough 
to form a channel or course that can be seen as a permanent 
landmark on the ground : Wilton v. Murray, 12 Man. L.R. 35. 
The general subject of what constitutes “surface waterM as dis­
tinguished from a watercourse is discussed in Ostrom v. Sills, 24 
A.R. 526, 28 S.C.R. 485, and it is laid down by the Court of 
Appeal, and affirmed by the Supreme Court, that an occupant 
or owner has no right to drain into his neighbours’ land the 
surface water from his own land not flowing in a defined chan­
nel, see also on this subject Young v. Tucker, 26 A.R. 162 :
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Hatnclin v. Bannerman, 31 S.C.R. 534 ; Ward v. Grenville, 32 
S.C.R. 510. Sub-section 1, of section 190, will of course render 
it more than ever necessary that a railway company should take 
care of all water brought down upon its land by ditches or drains 
at the time the railway is constructed. Where land is injured 
by the unlawful How of water from another’s land, the owner 
may erect works necessary to keep it off and is liable for 
damages neither to the person from whose lands such water 
Mows nor to anyone to whose land it is diverted by reason of his 
preventive measures : Canadian Pacific li. W. Co. v. McBryan, 5 
B.C.R. 187, ti B.C.R. 136, 29 S.C.R. 359; Ostrom v. Sills, supra:
Hornby v. New Westminster, etc. B.W. Co., 35 Can. L.J. 653,
6 B.C.R. 589; but where the railway company instead of merely 
keeping water off its own lands, constructs ditches so as to con­
vey it to another’s, they were held, in Quebec, to be liable for 
resulting damages: Grand Trunk B.W. Co. v. Micillc, 14 B.C.R.
469.

2. Whenever any lands are injuriously affected by reason Xm«-
of the drainage upon, along, across, or under the railway being ^aïnag«
insufficient to drain and carry off the water from such lands, m»ybc . . . , . . . . orderedor whenever any municipality or landowner desires to obtain i,y Board.
means of drainage, or the right to lay water pipes or other 
pipes, temporarily or permanently, through, along, upon, across 
or under the railway or any works or land of the company, the 
Board may, upon the application or complaint of the municipal­
ity or landowner, order the company to construct such drain­
age or lay such pipes, and may require the applicant to submit 
to the Board a plan and profile of the portion of the railway to 
be affected, or may direct an inspecting engineer, or such other 
person as it deems advisable to appoint, to inspect the locality 
in question and, if expedient, there hold an inquiry as to the 
necessity or requirements for such drainage or pipes, and to 
make a full report thereon to the Board ; the Board may upon 
such report, or in its discretion, order how, where, when, by 
whom, and upon what terms and conditions, such drainage may 
be effected, or pipes laid, constructed and maintained, hav­
ing due regard to all proper interests. 51 V., c. 29, s. 14, Am.



298 CANADIAN RAILWAY ACT.

This embodies the provisions of section 14 of the Act of 1888, 
but with considerable alterations and additions. In its original 
form it applied to streets as well as to drains, and under it the 
ease of (/rand Trunk R.W. Co. v. Toronto, 1 Can. Ry. Cases 82. 
was decided holding (1) that the Railway Committee had power 
to determine whether it was necessary that the proposed works 
(in this ease a street) should be made and to direct how and 
«ni what terms it might be made ; (2) that the municipality 
might thereupon construct the work necessary to carry out such 
directions, but subject to the conditions imposed by the Rail­
way Committee, and (3) that the construction of the work must 
be under the supervision of such officials as the Railway Com­
mittee might appoint ; but it did lot authorize the Committee 
to order the construction of a work different from those pro­
vided for by the section, nor did it authorize that body to dele­
gate its functions to a municipality or to any officer. The scope 
of the section provides a summary method of executing drain 
age work under the authority of the Board and provides relief 
in such cases as those where a municipality desires to carry 
out such works, but finds itself blocked by a Dominion Railway 
which but for the provisions of section 197 infra, cannot be 
affected by Provincial Drainage Acts or works undertaken under 
the authority of such Acts which will have the effect of inter­
fering with the structure of the railway. It has been decided 
in Miller v. (/rand Trunk K.IV. Co., 45 U.C.R. 222, and McCrim- 
iiion v. Yarmouth, 27 A.R. 636, that such statutes do not apply 
to railways subject to the jurisdiction of the Federal Parlia­
ment ; hence the necessity for such relief. Where, however. 
Provincial Acts are not designed to interfere with the permanent 
structure of a Dominion Railway, but only provide a method 
of restoring drains upon its lands to their original condition by 
cleaning them out, such legislation is binding upon the railway 
and the cost of doing such work may he levied upon it by a muni­
cipality: Canadian Pacific R.W. Co. v. Notre Dame de Bon- 
s* cours, Q.R. 7 Q.B. 121, (1899), A.C. 367; and such a railway 
company in Queliec is not only subject to the provisions of pro­
vincial and municipal legislation respecting the maintenance 
of its ditches or drains, but is entitled to any corresponding 
benefits conferred upon the owners of such ditches by the Que­
bec Civil Code: Duhaimc v. Grand Trunk R.W. Co., Q.R. 16 S.C. 
P21. This section does not purport to render such companies
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liable to provincial legislation to any greater extent than here­
tofore, but merely enables the Board to facilitate the carrying 
out of any drainage scheme inaugurated under such legislation 
by exercising the powers conferred by this section. It will be 
seen, however, that by the next section a step in advance has 
been taken, and an attempt has been made to give provincial 
legislatures authority over Canadian railways, so far as the 
subject of drainage works is concerned.

197. Whenever by virtue of any Act of any province through Drainage 

which the railway runs, proceedings may be had or taken by F^‘ee<l 
any municipality or landowner for any drainage, or drainage under 

works, upon and across the property of any other landowner vjncuui 
m such province, the like proceedings may be had or taken by Aet*- 
such municipality or landowner for drainage or drainage works 
upon and across the railway and lands of the company, at the 
option of such municipality or landowner, in the place of the 
proceedings before the Board as in the next preceding section 
provided, and thereupon the drainage laws of the province shall 
apply to the lands of the company upon or across which such 
drainage is required, to the same extent as to the lands of any 
landowner of such province, subject, however, to any previous 
order or direction of the Board made or given with respect to 
drainage of the same lands, and provided that the company 
shall have the option of constructing the portion of any drain 
or drainage work required to be constructed upon, along, under 
• .r across its railway or lands, and in the event of the company 
not exercising such option and completing such work w'ithin 
a reasonable time, without any unnecessary delay, such work 
may be constructed or completed in the same manner as any 
other portions of such work are provided under the law's of such 
province to be constructed; provided always that no drainage Approval 
works shall be constructed or reconstructed upon, along, under ^11011 rd 
or across the railway or lands of the company until the character 
of such works or the specifications or plans thereof have been 
first submitted to and approved of by the Board. 63-64 V., c.
23. s. 2, Am.
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This legislation was first enacted in 1900, by 63-64 Viet., cap 
23 (D.), but was limited to conferring power upon the ltailway 
Committee to order the company to construct such drainage works 
as the Committee might think necessary tor the due execution, 
so for as the railway lands were concerned, of the proposed 
drainage scheme. The new section goes further still and enacts 
that where the Board has made no order under the preceding 
section, and the railway refuses to voluntarily construct Un­
necessary works on its lands, the authors of the drainage schoni' 
may construct it upon railway lands under the authority of and 
in the maimer prescribed by the provincial statute, subject, how­
ever, to the approval of the Board. In so far as the Dominion 
Parliament has thus delegated its functions to the Provincial 
legislatures, a principle, which appears to be entirely novel un 
der the B. N. A. Act, has been introduced; namely, the delega­
tion to the Provinces of legislative powers conferred exclusivity 
upon the Dominion by the statute in question. It remains to 
be seen, whether such a delegation of legislative functions to 
another, but in no sense a subordinate legislative body, is with 
in the power of the Federal Parliament. It would appear to 
be essentially different from the delegation of limited powers to 
one of its own officers or subordinate bodies, and resembles rath'-r 
the transfer of its jurisdiction to an alien sovereign power such 
as a foreign country, or to some other colony which exercises 
the functions of the sovereign within a more or less restricted 
legislative sphere. The constitutional aspect of this section may 
yet create an interesting discussion.

2. The proportion of the cost of the drain or drainage works 
across or upon the railway to be borne by the company shall in 
all such cases be based upon the increase of cost of such work 
caused by the construction and operation of the railway. (New.)

This sub-section so far as the Province of Ontario is con­
cerned, applies to Dominion railways brought within the provis­
ions of provincial drainage Acts, a principle less favourable 
to the company than exists in the ease of railways which an- 
subject only to the jurisdiction of the Province. Sections 9 and 
10 of the Railway Ditches and Watercourses Act, R.S.O. 1*97 
cap. 286, are as follows:
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“9. Iu any case where the engineer of the municipality 
reports that any existing bridge or culvert in the roadbed of 
any railway has to be enlarged by the deepening or widening 
of the same, or that a new bridge or culvert is required, . . .
then all such deepening or widening or construction shall be per­
formed by the railway company and by their employees, and at 
the cost of the municipality in the first instance, said cost to be 
collected from and paid for by the owners, who will be liable 
for the same, as provided for in the said sections 27 and 30 of 
7k<; Ditches and Watercourses Act.”

“ 10. Th«‘ railway company shall not be liable for the cost 
of any work performed upon tin* lands or under the roadbeds of 
any railway under the provisions of this Act.” From these quo­
tations it will be seen that where railway bridges or culverts must 
Is; enlarged for the purpose of accommodating an increased How 
of water, the expense must be borne by the municipality. Under 
this sub-section of section 197, a proportion of the cost must Is» 
ls>me by the railway company bast'd upon the increase of cost 
of the work caused by the construction and operation of the rail­
way.

Farm Crossings.

198. Every company shall make crossings for persons across Farm 
whose lauds the railway is carried, convenient and proper for croa8in«,<- 
the crossing of the railway for farm purposes. In crossing with 
live stock, the same shall be in charge of some competent person, 
who shall use all reasonable care and precaution to avoid acci­
dents. 51 V., c. 29 s. 191, Am.

2. The Board may, upon the application of any landowner, New-
order the company to provide and construct a suitable farm cross-
mg across the railway, wherever in anv case the Board deems it ma.v ***

ordered
necessary for the proper enjoyment of his land, on either side by Board, 
of the railway, and safe in the public interest; and may order 
and direct how, when, where, by whom, and upon what terms 
and conditions, such farm crossing shall be constructed and main­
tained.
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This section is much more precise than its counterpart iu 
the Act of 1888. It shows that the crossing is intended for 
“farm purposes,” and in express terms imposes upon the owner 
of cattle crossing with live stock, a duty to place them in charge 
of some competent person and to use reasonable care.

Farm Crossings dr fined. Though this term has been employed 
in railway acts since 14 & 15 Viet. cap. 51, it has never been 
defined by legislation, nor though called a farm crowing has 
it been limited in its scope to farm purposes until tin1 enact­
ment of the present section. In Heist v. Grand Trunk If.IV. Co. 
b 11.0.0.1*. 421, at p. 423, Draper, C.J., says: “The word may 
include a passage across and upon a railway itself—a crowing at 
grade or a bridge over—or a tunnel under the railway,” ami in 
Burke v. Grand Trunk H. IV. Co., ibid., at p. 48b. he repeats this 
definition.

When Right to Crossing Arises. There is at common law n<> 
right to a crossing upon a severance of the land, and unless given 
by statute the owner cannot require it at the hands of a railway 
company, nor can the latter force it upon the owner in mitiga­
tion of damages for a severance, and consequently where no 
statutory provision for a crossing exists, full compensation 
for the severance of the land should be granted: Vrzina \ 
The Queen, 17 S.C.R. 1: G nag v. The Queen, ih. 30. The case 
of Canada Southern H.W. Co. v. Clouse, 13 S.C.R. 139, was 
formerly regarded as an authority to the contrary, but in On­
tario, etc., Co. v. Canada Southern H.W. Co., 1 Can. Ry. Cases. 
17, it was held by Meredith, J., that the Clouse Case was in effect 
overruled by the Vczina and Guag cases, and that Brown v 
Toronto, etc., H.W. Co., 26 IT.C.C.P. 206, holding that there was 
no common law right to a crossing, has been approved, and fol­
lowed in preference to Canada Southern H.W. Co. v. Clous-. 
The earlier legislation respecting farm crossings was all con­
sidered in Ontario, etc., Co. v. Canada Southern H.W. Co., and 
it was there decided that prior to the statute of 1888. there had 
been no statuable obligation on a railway company to provide 
and maintain farm crossings and that as that statute1 was not 
retroactive, no one whose lands had been severed prior te» 1888 
could demand a crossing. It is to be observed that by sub-sec­
tion 2, of section 198, of the present Act, the Board may order 
the erection of farm crossings wherever it deems it necessary 
for the proper enjoyment of the land so that there now appears
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to be a means whereby a farm crossing can be forced upon the 
railway, even though the right to one did not previously exist. 
As under the cases already cited, the compensation paid for 
taking the land is deemed to include damages done to it by 
severance, questions may sometimes arise whether the laud owner 
should retain the compensation paid him or his predecessors 
for this feature of the expropriation and also compel the com­
pany to bear the expense of making and mainta" , g a farm 
crossing. A question sometimes comes up whether a purchaser 
of a portion of lands severed by the railway can compel the 
company to give him a crossing for the piece he has bought, when 
the owner of the remainder of the land continues in the enjoy­
ment of the crossing that formerly served for both parcels. In 
(Irand Tunk It. IV. Co. v. Huard, Q.R. 1 Q.B. 501, it was held 
that the railway company was governed in the matter of crossings 
by the Railway Clauses Act, 14 & 15 Viet., cap. 51, which was in­
corporated in its charter, 16 Viet., c. 37, and that under that Act 
it was its duty to construct crossings for each lot of land traver­
sed by the railway, whether or not such lots were sub-divisions 
of lands originally expropriated, and that the compensation 
made at the time of expropriation of the original lot could 
not be regarded as sufficient indemnity for a lack of crossings 
upon a future sub-division of the lots. This subject is dealt 
with in Abbott’s Railway Law, pp. 256, 257, 258, and he arrives 
at the conclusion that crossings must be given upon a sub-divi­
sion of the lands, but the decision in Ontario, etc., Co. v. Canada 
Southern It.W. Co., 1 Can. Ry. Cases 17, rendered five years after 
the publication of this work lays down the opposite rule and 
the law laid down in this case, would probably be accepted in 
provinces other than Quebec. It has been followed in Ontario 
in Carew v. Grand Trunk R.W. Co., 1 Can. Ry. Cases 241. In 
England crossings must be supplied as the lands become more 
and more subdivided: United Land Co. v. Great Eastern It.W. 
Co., 10 Ch. App. 586, but the wording of the English statute 
(8 Viet., cap. 20, sec. 68) is entirely different from ours, and 
fully justifies a different conclusion. Where land has been con­
veyed so that the purchaser cannot get out without crossing rail­
way lands, a way of necessity was offered by the Railway Com­
pany. but was refused by plaintiffs in Ontario, etc., Co. v. Can­
ada Southern R.W. Co., and it was not decided by Meredith, 
•T., whether plaintiff's would be legally entitled to it.
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Am tin* purchaser did not acquire his land from the railway 
company, but from another vendor, it is difficult to see how he 
could claim a way of necessity. Generally such a right is only 
preserved where one person conveys to another land which the 
purchaser has no means of reaching except over the vendors 
property: Wilkes v. Greenway, 6 Times L.R. 449; Eckroyd v. 
Coulthard (1897) 2 Ch. 554; Grand Trunk R.W. Co. v. Valin nr. 
2 Can Ry. Cases, 245. 3 Can. Ry. Cases 399, and see notes on 
“Farm Crossings,” 3 Can. Ry. Cas., pp. 202 and 203. Where an 
owner sold land to a company thus severing his own property 
and reserved no right of way across, it was held that he had no 
right to a way of necessity because he could pass from one por­
tion of his lands to another by means of a highway adjoining 
them both : Carroll v. Great Western R.W. Co., 14 U.C.R. 014.

Grant of Crossing over Railway. Though a person may val­
idly agree with a company buying a right of way from him to 
reserve from bus grant a crossing over the railway property : 
Ontario, etc., R.W. Co. v. Philbriek, 12 S.C.R. 288, yet the com­
pany will not be bound by an agreement for a crossing over its 
land made on its behalf by its solicitors: Doran v. Great West­
ern R.W. Co., 14 U.C.R. 403; Wood v. Hamilton, etc., R.W. Co.. 
25 Gr. 135, nor by its engineer ; Cameron v. Wellington, etc., 
R.W. Co., 28 Gr. 327; nor can a company itself after the land 
has been impressed with its character of right of way, sell or give 
away a right to cross, as it has no power to use the lands for 
other purposes than those for which it was empowered to take 
them, unless it can be shown that they are superfluous and not 
required for the purposes of its undertaking: Mulliner v. Mid­
land R.W. Co., 11 Ch. I). 611; Great Western R.W. Co. v. Soli­
hull, 86 L.T. 852; 18 Times L.R. 707 ; nor can a right to a level 
crossing or undercrossing over a railway be acquired by pre­
scription, because such prescription rests upon the presumption 
of a lost grant and the railway company would have no power 
to make any such grant : Guthrie v. Canadian Pacific R.W. Co. 
1 Can. Ry. Cas. 1; Canadian Pacific R.W. Co. v. Guthrie, ih. 
9; Grand Trunk R.W. Co. v. Valliear, 3 Can. Ry. Cas. 399. 
reversing Boyd, C., reported 2 ibid, 245. The right to a 
farm crossing depends upon the ownership of lands on both 
sides of the railway, and so the owner of lands on one side only, 
cannot compel the company to allow him to cross the railway 
for the purpose of reaching another person’s lands on the other 
side : Grand Trunk R.W. Co. v. Thcrrxcn, 30 S.C.R. 485, and
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where the owner of lands on both sides of a railway being in 
enjoyment of a crossing, sells the land on one side to another 
without reserving a right of way over the crossing, neither the 
vendor nor purchaser may use the crossing and the company is 
entitled to close it up: Midland R.W. Co. v. Gribblc (1805), 2 
Ch. 129, 827 ; nor will a federal railway company be bound 
by provincial legislation requiring it to open crossings on the 
application of any owner present or future: (hand Trunk R.W’. 
Vo. v. Tkerrien, supra. Where, however, a railway company 
was released by the owner from its obligation to maintain a 
crossing, it was held that a tenant in occupation at the date of 
tin* release, was entitled to insist upon its maintenance for his 
purposes during the currency of his lease: Carry v. Great West- 
d'n R.W. Co., 7 (j.B.D. 322. The right to have a farm crossing 
being an casement, does not pass bv parol but must be evidenced 
by deed, if a claim to it is to be enforced: Mills v. Hopkins, 6 
U.C.C.IV 138. Special damages for breach of covenant to con­
tract a crossing must lx- specially pleaded, and the covenantor’s 
attention must be drawn to such special damages when the con­
tract is made, if the covenantee is to recover them: Shaver v. 
Gnat Western R.W. Co.. <i C.C.C.P. 321.

Rusons ivlio may Cse Crossings. A person may be entitled 
to a farm crossing if he is bona fide entitled to the land severed, 
• vu though he may have no legal claim to it: Bolduc v. Cana­
dian Pacific R.W. Co., 3 (’an. By. Cases 197, which is similar 
in p inciple to Davis v. Canadian Pacific R.W. Co., 12 A.B. 
724. A person using a crossing at the invitation of the owner, 
lias a -ight to do so. is not a trespasser, and may recover damages 
for negligence on the railway's part while he is so using it: Pies- 
hr v. Grand Trunk R.W. Co., 1 Can. By. Cases 27.

Modi of User Under the Act of 1888, section 191, it was 
doubtful whether the crossing could be used for other than 
'‘farm purposes,” and though tin* question was raised in Plester 
v (hand Trt nk R.W. Co., supra, it was not decided. The pre­
sent section expressly limits the user to “farm purposes,” so 
that there can be no doubt about it. In the Plester case it was 
decided that it w.n- within the term “farm purposes” to haul 
gravel taken from a part of the farm to a highway where it was 
to b« deposited. This case seems to be hardly in accord with Great 
Sort him R.W. Co. v. McAllister (1897), 1 I.R. 587, not cited

20—BT. ACT.
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in the judgment, where it was held that the owner of a farm 
erowing lifted for farm purposes only had no right to draw stones 
taken from a newly opened quarry, across it by means of a trac­
tion engine and waggons. In Great Western H.W. Co. v. Talbot 
(1002), 2 Ch. 759, it was decided that the owner of a crossing 
under an agreement had no right to increase the burden of 
trattie upon it by drawing not only his own goods over it hut tin 
goods of other persons brought upon his land.

Construction amt Maintenance. A provincial Act requiring 
the construction of farm crossings cannot bind a dominion rail­
way : Grand Trunk H.W. Co. v. Therrien, 30 8.C.R. 485, follow­
ing Canadian Pacific H.W. Co. v. Notre Dame de Bonsccours 
( 1899), AX’. 367. No provision existed in former Acts for 
deciding upon the place and mode of crossing, and the land­
owner could not compel the railway to build a particular kind 
of crossing nor to put it at a particular spot, nor could the rail­
way company force upon the owner any particular kind of cross­
ing at any particular spot. It was simply the duty of the rail­
way company to construct a reasonably fit and proper crossing, 
leaving it afterwards to be decided by the Court or a jury 
whether this duty had been fulfilled : Iteist v. Grand Trunk 
H.W. Co., 6 C.C.C.l* 421 ; Burke v. Grand Trunk B.W. Co., ilml. 
484. This crossing should Is* constructed by the railway com­
pany upon its own land without delay and without waiting for 
permission from the landowner to enter on his land for the pur­
pose of completing it: Heist v. Grand Trunk H.W. Co. (in 
appeal), 15 U.C.R. 355. Whether a company would have any 
right to enter on an owner’s land to construct approaches there 
was not decided in that case, but it has been held in Palmer v. 
Michigan Central H.W. Co., 2 Can. Ry. Cas. 239, 3 ibid. 194, that 
the company is not justified in entering on private lands to 
repair the approaches there, and that consequently there is no 
duty laid on it to make repairs off its own lands. There appears 
to be a distinction between the duty to repair approaches to high­
way crossings and bridges and approaches to farm crossings: 
see 3 Can. Ry. Cas. 201 and 202, and notes to section 189 ante.

Duties of Landowners and Hailuags at Crossings. In addi­
tion to repairing that part of the crossing on its own premises, 
the railway company must exercise due care in approaching a 
level farm crossing so that it may avoid injuring the owner or his 
property, so far as the exercise of reasonable care will permit.
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but, apart from statute, the owner must also exercise reasonable 
care not to obstruct tbe movement of trains or to incur damage 
to bis person or property. These reciprocal duties are fully dis­
cussed in Haider v. Canada Southern R.W. Co., 37 U.C.R. 25. 
The statute now lays down certain duties which the landowner 
must perform, but this is probably little more tlum a statement 
of the law as declared in such cases as Header v. Canada South­
ern H. IV. Co. and Hurd v. Grand Trunk R.W. Co., 15 A.It. 58. 
(’attic passing over a farm crossing must now In- “in charge” of 
some competent person. This expression has been considered in 
cases decided under section 271 of the Act of 1888, and was dis­
cussed in 1 Can. Ky. Cas. 442 and 443. Its interpretation must 
depend upon the circumstances of each case and is no doubt a 
< I nest ion of fact for the jury: Thompson v. Grand Trunk R.W. 
Co., 22 A.R. 453. The mere presence of attendants who are not 
numerous or experienced enough to exercise an effective control 
would not be sufficient: see Thompson v. Grand Trunk K.W. Co., 
18 U.C.R. ÎI2, and Cooley v. Grand Trunk R.IV. Co., ibid. !M> : 
but where there is sufficient control for ordinary purposes, then- 
may be cases in which the fright caused by something improper 
in the management of the train will render the cattle unruly so 
that no ordinary agency can look after them : Styles v. Miehi- 
<ian Central R.IV. Co., 18 Can. L.T. 5; Duffield v. Grand Trunk 
R.IV. Co., 31 Can. L.J. 667 ; and per (i wynne, .1.. Grain! Trunk 
R.W. Co. v. James, 1 Can. Ry. Cas., at p. 427.

Enforcamcnt of Right to Crossing. By section 1Ü8, nub-sec­
tion 2, supra, the Board of Railway Commissioners has power to 
prescribe when, where and how a farm crossing is to be con­
structed. As illustrating the principles which have formerly 
governed Courts in such matters, some cases already decided may 
be usefully mentioned. In Martin v. Maine Central R.W. Co., 
1 ('an. Ry. Cas. 31, it was held in Quebec that where the value 
of a piece of land cut off by a railway was so small that it did 
not justify the expense of a farm crossing, the Court in its dis­
cretion would allow compensation to the owner in lieu of a cross­
ing. In Re Reist v. Grand Trunk R.W. Co., 12 IJ.C.R. 675, it was 
held that the Court would not on an application of the owner 
for a mandamus designate a particular spot at which it should 
be placed, but the owner might sue for damages for failure to 
furnish a crossing pursuant to its statutory duty : Burke v. 
Grand Trunk R.W. Co., 6 U.C.C.P. 484. See also Reist v. Grand
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Trunk /MV. Co., ib. 421, S.C. 15 U.C.R. 355. In spite of the fact 
that this section vests in the Board of Railway Commissioners 
full power to deal with the question of farm crossings, it would 
appear from the terms of section 294, infra, that the owner’s 
right of action for damages for failure to furnish the statutory 
crossing may still subsist.

Fences, dates and Cattle-guards.

199. The company shall erect and maintain upon the railway 
fences, gates and cattle-guards, as follows :—

(a.) Fences of a minimum height of four feet six inches on 
each side of the railway.

(6.) Swing gates in such fences, of the minimum height 
aforesaid, with proper hinges and fastenings, at farm crossings ; 
provided that sliding or hurdle gates, already constructed, may 
he maintained.

(c.) Cattle-guards, on each side of the highway, at every 
highway crossing at rail-level by the railway. The railway 
fences at every such crossing shall be turned into the respective 
cattle-guards on each side of the highway.

2. Such fences, gates and cattle-guards shall he suitable and 
sufficient to prevent cattle and other animals from getting on 
the railway.

3. Whenever the railway passes through any locality in which 
the lands on either side of the railway are not improved or 
settled, and inclosed, the company shall not he required to erect 
and maintain such fences, gates and cattle-guards unless tin* 
Board otherwise orders or directs. 51 V., c. 29, s. 194, and 55- 
56 V., c. 27, s. 6, Am.

In order to understand the changes made by this section, it 
becomes necessary to consider the law in force under the Act of 
1888, section 194, as amended by 53 Viet., cap. 28, sec. 2 
( Dom.). The cases in Ontario, Manitoba, and New Brunswick 
at least, and generally speaking the cases in Quebec, have follow­
ed the decisions in England under a corresponding but not 
verbally similar statute, 8 Viet., cap. 20, sec. 68.
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In England at common law there is not, and never was, any 
duty on the part of the landowner to fence against cattle belong­
ing to others, and each owner was bound to keep his own cattle 
in : Dovaston v. Payne, 2 11.HI. 527 ; Pam fret v. Rycroft, 1 Wms. 
Saunders 322 A. Relying on these decisions, and on the general 
rule enunciated in King v. Pease, 4 B. & Ad. 30, that railways 
when lawfully authorize! to operate are not subject to any 
liability beyond the ordinary liability at common law, except 
where the Legislature has seen tit to impose it, the Court of 
Common Pleas in England, in an elaborate judgment, decided 
that railways were not liable to the owners of cattle killed on 
their tracks unless they belonged to an adjoining property 
owner, and escaped owing to the company's neglect to fence; 
because the English statute already referred to, imposing the 
duty to fence, merely provided for the protection of the owners 
or occupants of adjoining lands and not for the protection of 
the owners of cattle trespassing upon land adjoining a railway, 
and the latter therefore were not within the protection of the 
statute; Ricketts v. East and West India Dark, etc., R.W. Co., 
12 C.B. 160; Dixon v. Great Western R.W. Co. (1896), 2 Q.B. 
333, (1897), 1 Q.B. 300; Luscambe v. Great Western R.W. Co. 
(1899), 2 Q.B. 313.

The first (Jeneral Railway Act of Canada. 11 & 15 Viet., cap. 
51, sees. 12 and 13, having similar provisions, the Courts in On­
tario, when the point arose there in 1857, followed the Ricketts' 
ease in Dolrey v. Ontario, etc., R.W. Co., 11 IT.C.R. 600, and that 
has remained the law down to tin* present time, with the excep­
tion of certain eases that will be mentioned hereafter, decided 
under the amendment, 53 Viet., cap. 28, sec. 2. Therefore, where 
cattle are pasturing on lands adjoining the railway without the 
owner’s permission, and escape thence to the track and an* 
killed or injured, the owner of the cattle cannot recover: Auger 
v. Ontario, etc., R.W. Co., 16 V.C.R. 92; same case, 9 V.C.C.I*. 
164; Wilson v. Northern Ry. Co., 28 V.C.R. 274; G ill is v. 
Gnat Western R.W. Co., 12 IT.C.R. 427: Connors v. Great West­
on R.W. Co., 13 V.C.R. 401 ; Elliott v. Buffalo, etc., R.W. Co.. 16 
V.C.R. 289; Ferguson v. Buffalo, etc., R.W. Co., ib. 296; Ihnd- 
•rson v. Grand Trunk R.W. Co., 20 V.C.R. 602; Brou n v. Grand 
Trunk R.W. Co., 24 V.C.R. 350; McIntosh v. Grand Trunk R.W. 
Co.. 30 V.C.R. 601; Douglass v. Grand Trunk R.W. Co., 5 A.R.
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585; Daniels v. Grand Trunk K.W. Co., 11 A.R. 471 ; Conway v. 
Grand Trunk II. IV. Co., 12 A.R. 708 ; Duncan v. Canadian Paci­
fic if. IV. Co., 21 O H. 355.

A similar rule has been adopted in Manitoba in McFic v. 
Canadian Pacific K.W. Co., 2 Man. L.R. 6 ; Westbourne Cattle 
Co. v. Manitoba, etc., K.W. Co., 6 Man. L.R. 533; MacMillan v. 
Manitoba, etc., K.W. Co., 4 Man. L.R. 220; Ferris v. Canadian 
Pacific K.W. Co., 9 Man. L.R. 501. The Westbourne Cottle Case 
gives a full history of the legislation and the Ontario eases on 
the subject down to 1894.

In Quebec, after some little dispute, a similar rule was 
adopted : Abbott on Railway Law, 397, ct scq.; Morin v. Atlantic 
etc., K.W. Co., 12 L.N. 90; and Canadian Pacific K.W. Co. v. 
Cross, Q.R. 3 Q.B. 170. This last case reviewed the earlier Que­
bec and Ontario decisions. In a recent ease in Quebec of the 
Quebec Central K.W. Co. v. PcUcrin, Q.R. 12 K.B. 152, the Court 
of King’s Bench appears to decide that section 194 of the Act of 
1888 referred to in the head note as section 179, imposes upon 
the railway company a duty to fence in the interests of the 
public, and not only for the benefit of the adjoining property- 
holders. This appears to be a departure from the rule in force 
for many years in England and Ontario. The subject has been 
dealt with in a number of cases, such as Brown v. Grand Trunk 
K.W. Co., 24 [T.C.It. 350, where Chief Justice Draper says : “We 
see no obligation so far imposed by law upon the defendants to 
erect fences for any other purpose than to separate their railway 
lands taken for the use of it from the lands adjoining thereto. 
See also the remarks of Patterson, J., in Douqlass v. Grand 
Trunk K.W. Co., 5 A.R. 585, at page 591.

The English decisions have been uniformly to the same 
effect, and in Huston v. North Eastern K.W. Co., L.R. 3 Q.B. 
549, it has been held that a passenger who has been injured in 
consequence of cattle straying upon the track cannot base his 
action on liability arising under section 68, of 8 Viet., cap. 20 
(Imp.), but he must prove some negligence on the part of the 
company.

In New Brunswick, under a local statute, which required 
the erection of fences without regard to the particular claims of 
the adjoining proprietor, it was held that persons other than the 
proprietor of adjoining lands might sue for cattle killed or in­
jured owing to a defect in the fences : .Vt. John, etc., K.W. Co.
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v. Montgomery, 21 N.B.li. 441. Under tin* Dominion Kailway 
Act of 1888 and previous consolidations, the law in New Bruns­
wick appears to be the same as in Ontario and Manitoba : Leves- 
qu< v. New Brunswick BAY. Co., 2!) N.B.R. 588. This ease also 
decides that if cattle are killed by a train owing to defective 
fencing, that is damage done by reason on the railway, and an 
action must be brought within the time limited by section 242, 
infra. In Grand Trunk BAY. Co. v. James, 31 S.C.K. 420, 1 
( 'an. Ry. Cas. 422, it has been held that a railway company is 
under no obligation to erect or maintain fences on each side of 
a culvert crossing a watercourse passing under the railway 
embankment ; and that where cattle went through the culvert 
into a field, and thence to a highway, and from the highway 
strayed to another part of the railway track where they were 
killed, the company was not liable to the owner, as it had not 
been guilty of any breach of duty under the Act of 1888, section 
194, which only required the erection of fences for the purposes 
of keeping cattle off the railway track. Where, however, through 
defective fencing cattle got on to a highway, and thence to the 
1 rack, the company was held liable : Davidson v. Grand Trunk 
BAY. Co., 2 Can. Ry. Cas. 371.

In order to recover from the company under tin* Act of 1888 
for a breach of duty to fence, it was not necessary to prove a 
legal title, providing the owner of the cattle could show that he 
was lawfully in possession and occupation of the premises, and. 
therefore, a locatee of lands in possession with the permission of 
the Crown Lands Department, but having no deed, was per­
mitted to recover for cattle killed owing to insufficient fencing : 
Daris v. Canadian Pacific BAY. Co., 12 A.R. 724; and a tenant, 
or a person whose cattle were allowed to pasture upon the lands 
of an adjoining owner with his leave and license, might recover, 
but an actual permission to do so must be shown : Ferris v. Cana­
dian Pacific BAY. Co., 9 Man. L.R. 501.

Effect of 52 Viet. cap. 28, sec. 2. This amendment was 
passed with the intention of enlarging the rights of owners of 
cattle which were running at large and which had strayed upon 
the property where they became trespassers, and the effect of it 
lias been to permit the owners of cattle straying on to a property 
adjoining the railway, where they had no right to Ik», to recover 
for the defective fencing, wherever there was in the township 
or municipality a by-law permitting to run at large. This00
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is the result of a recent decision of the Court of Appeal in Fen- 
som v. Canadian Pacific R.W. Co., 4 Can. Ry. Cas. 76, affirming 
the decision of Britton, J., and the Divisional Court, 2 Can. Ry. 
Cas. 376, 3 Can. Ry. Cas. 231, so that under this amendment the 
owner of cattle killed while trespassing on the property of a per­
son adjoining a highway had only to prove that there was a by­
law permitting cattle to run at large in the municipality and 
that they escaped owing to defective fencing, in order to recover 
from the railway company.

The cases decided under this sub-section may no longer apply 
because of the change made in the law by the Railway Act of 
1903, but before dealing with this subject, it should be mentioned 
that under the amendment under consideration a by-law per­
mitting cattle to run at large being in derogation of the common 
law, must be unequivocal, and if indefinite in its terms it cannot 
lie construed as allowing cattle to stray on public roads or 
commons: Duncan v. Canadian Pacific R.W. Co., 21 O.R. 355. 
As pointed out in the Fcnsom Case, such a by-law could not 
authorize the owner of cattle to permit them to stray upon the 
property of another ; and in McSloy v. Smith, 26 O.R. 509, it has 
been held that the term “running at large” can only apply to 
cattle pasturing on highways. In England, where this amend­
ment did not exist, it has been held that a railway is not liable 
for injury done to cattle pasturing on a highway, escaping thence 
on to the next property, from which they get on to the railway 
and are killed owing to the absence of railway fences : Lunconiln 
v. Great Wettcm R.W. Co. (1899), 2 Q.B. 313. As. however, 
there is no such provision in the new statute of 1903, the effect 
of by-laws permitting cattle to run at large would not now 
appear to have much bearing upon the present liability of rail­
way companies.

Effect of the Act of 1903. It is to he observed that sub-sec­
tion 3 of section 194, as amended by 53 Viet. cap. 28, see. 2. does 
not now appear in the statute of 1903, and that no statutory 
liability for breach of the present provision respecting fencing 
is expressly imposed. Under section 237. sub-section 4, which is 
the ei of section 271 of the Act of 1888, we find that
when “cattle or other animals at large upon the highway or 
otherwise get upon the property of the company, and arc killed 
or injured by a train,” the owner may recover. This, it is said, is 
substituted for 53 Viet., cap. 28, see. 2 (I).). and the inference

1093
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would be that it was intended to provide a liability for failure 
to fence in accordance with the terms of section 199 of the new 
statute; but it will be seen that it has to do with a provision 
forbidding cattle to run at large on a highway, and does not 
seem to have anything to do with fencing. Therefore, unless 
there is some other provision in the statute providing that the 
owner can recover, it would appear that the railway company is 
not liable to the owner of cattle where they escape and are killed 
owing to defects in the fences.

Sections 200 and 201, infra, mention cases where an owner 
is not to have a right of action, but say nothing about cases 
where he should have a right to recover. Section 294 of tin- pre­
sent Act provides that a company omitting to do anything 
required by the statute to be done on its part, shall be liable to 
any person injured thereby for the full amount of damages sus­
tained: and under section 289, of 51 Viet. cap. 29, from whieh 
it has been taken in an amended form, it was held in Curran v. 
Grand Trunk RAY. Co.. 25 A.R. 407. that a special right of 
action became vested in anyone injured by reason of a breach of 
the provisions of the Railway Act. This section, read with the 
Curran Case, might apply to enable an owner to recover for 
breach of the duty to fence. He might also recover under such 
eases as Hillings v. Semmens. 7 O.L.R. 340, 8 O.L.R. 540; 8. 8. 
Marie Culp Co. v. Meyers. 33 S.C.R. 23, which decide that where 
there has been a breach of a statutory duty, and an individual 
lias been thereby injured, he may recover damages in respect of 
any personal injury suffered by him. Of course, where cattle 
are killed while at large, section 237, sub-section 4 of this Act. 
provides an adequate remedy, and these remarks will not apply.

Injuries for which Railway Companies are Responsible. 
I'nder sub-section 3, section 194, of the Act of 1888, as amended 
by 53 Viet. cap. 28, sec. 2, it was provided that the company 
should be liable for all damages done by its trains or engines to 
cattle not wrongfully on the railway.

There has been some doubt whether the owner of cattle 
injured on a railway track can recover for other injuries than 
those* due to the movement of trains, as where cattle are drowned 
at a point on the railway premises, or fall between the stringers 
of a bridge. In James v. Grand Trunk R.IV. Co., 1 Can. Ry. 
Cas. 409, Armour. C.J., appeared to think that then* was an 
absolute duty to fence imposed upon the company, and that it
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was liable for all the consequences flowing from the neglect of 
this duty. This view was not concurred in by Mr. Justice Osier 
in the same case, and from previous eases discussed in the notes 
upon the Janus decision, 1 Van. Ry. Cas. 438 and 439, it appears 
to be clear that the company is only liable for injuries done by 
its trains or engines, and is not liable for all injuries that may 
Is* suffered by cattle upon the track: see Knight v. Xew York- 
Central K.W. Co., 99 N.Y. 95; International, etc., K.IV. Co. v. 
Hughes, 31 A. & E. Ry. Cas. 569. As already mentioned, no 
liability whatever is expressly imposed for breach of the com­
pany's duty to fence under the present statute, but under section 
237, infra, the company is only liable for cattle killed by trains 
or engines, and section 200, infra, also refers only to cattle killed 
or injured by trains, so that it would appear that the law in this 
respect is not changed, provided that there is now any liability 
whatever for a failure to erect and maintain fences. Under tin- 
statute of 1888 and amendments, it was expressly decided in 
the Manitoba case of McKellar v. Canadian Pacific K.W. Co., 3 
Can. Ry. Cas. 322, that no damages could be recovered for inju­
ries suffered by cattle through defects in fences, unless they were 
caused by tin* company’s trains or engines.

Extent of Duty to Maintain Fences. The duty of a railway 
company to maintain its fences in a proper state of repair has 
been held to require a high order of vigilance. In Studer v. 
Buffalo, etc., K.W. Co., 25 U.C.R. 160, it was laid down that tin- 
statute having required a railway in unqualified terms to main­
tain fences, this imposed a duty upon them to thoroughly inspect 
and repair defects; and the mere fact that a landowner knew of 
the defects and did not notify the railway company, was no 
excuse because the latter should, by its vigilance, have discovered 
and remedied them itself. See also McMichael v. Grand Trunk 
K.W. Co., 12 O.R. 547, and Dunsford v. Michigan Central K.W. 
Co., 20 A.R. 577. Under the amendment of 53 Viet. cap. 28, sec. 
2, however, the liability was based upon an ‘‘omission” or “neg­
lect” on the part of the company to maintain fences, so that 
apparently it became necessary for a plaintiff to prove not only 
the defect but also some negligence on the part of the company. 
As no liability is expressly imposed upon the company under 
the present Act for a failure to maintain fences, its liability, if 
any, would still appear to depend upon some “omission” or 
“neglect” on its part in the terms of section 294 of the present
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Act, and therefore, if it could be shown that the cattle had escap­
ed before the company had an opportunity of knowing of the 
defect and repairing it, it could not be guilty of negligence. 
This point yet remains to he decided. Kven under the former 
statute it has been stated that the fact of an accident occurring 
is not of itself evidence of negligence, but affirmative evidence 
proving the neglect must be given ; and if the fact of negligence 
is left doubtful, the defendants are entitled to the verdict : Fal­
coner v. European North American F.IV. Co., 1 Vug. (N.B.) 
17ff; Lambert v. Grand Trunk F. IV. Co., 28 L.C.J. 3; and where 
fences have been accidentally destroyed by fire after the track 
expert has made his daily inspection, and the fact is not known 
until after the injury is done, the company is not guilty of negli­
gence: Toledo, etc., FAY. Co. v. Elder, 45 Mich. 329; Abbott Ry. 
Law, 403.

Character and Condition of Fences. Under the Act of 1888 
the railway company was required to maintain fences of the 
height and strength of an ordinary division fence. This is now 
altered, and the height of the fence must he 4 feet 0 inches at the 
least. The mere fact that a fence is made of barbed wire and 
that cattle have been injured by running against it, does not 
show that the fence is a nuisance or that it is dangerous, and the 
company is not necessarily liable for using that material : Hill- 
yard v. Grand Trunk FAY. Co., 8 O.R. 583; Plath v. Grand 
Forks, etc., FAY. Co., 3 Can. Ry. Cas. 331 ; see also McKcllar v. 
Canadian Faeifie FAY. Co., 3 Can. Ry. Cas. 322. If an opening 
is left in a fence of sufficient size to enable an animal to pass 
through, even when such opening is at a place where there is a 
ditch for draining the land, the railway company is liable: Iluot 
v. Quebec, etc., FAY. Co., 2 Can. Ry. Cas. 367 ; and so if a fence 
is so low that a horse in a state of fright could jump over it, the 
fence has been held to be insufficient and the company has been 
held to he liable : Landrii v. North SImn FAY. Co,, ff L.N. 5.

When a Failway is not Liable for Defective Fencing. In 
addition to the cases already mentioned of. cattle escap­
ing through a defective fence or trespassing on an adjoining 
owner’s land, it has been held that a railway company is not 
liable to a landowner where the fence has been taken down at 
his request, or has lieen built in a particular manner which ho 
accepts as satisfactory : Clayton v. Great Western FAY. Co., 23 
IM’C.V. 137 ; Kilmer v. Great Western FAY. Co., 35 V.C.R. 595;
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Ellin v. London, ch., H.W. Co., 2 II. & N. 424. and this is equally 
the case where the cattle of a tenant or a subsequent purchaser 
have been killed or injured owing to defects consented to by tin 
landlord or previous owner. The decision in Quebec Central 
H.W. Co. v. Pcllrrin, (j.R. 12 K.H. 152, appears to be at variance 
with these eases.

A question was raised under the ( lovernment Rail wax Art 
whether boundary ditches might be a sufficient fence: Morin v. 
The Queen, 2 Ex. C.R. 390, see 20 K.C.R. 515; but it is to br 
observed that a Iktundary ditch does not comply with the terms 
of the present section. Under similar American legislation, it 
has been held that a railway company is not compelled to fence 
station grounds : Elliott on Railways, page 1834 : Med rath v. 
Detroit, 22 Am & Eng. Ry. (’as. 574 ; Cornell v. Manistee, 11 Am. 
& Eng. Ry. Cas. VS. 203. But in Scotland it has been held that 
the railway company is liable for a failure to fence a siding 
whereby a child gets upon the track and is killed: Inn in v. b'if> 
Coal Co., 3 F. (Seas. ) 335. As already mentioned, a railway 
company is only hound to fence its track, and is not liable for 
cattle passing through a culvert and being injured by reaching 
the railway track, otherwise than through a defect in tin- fenc­
ing at a point where they are pasturing: llrand Trunk ll.W. 
v. James, 1 Can Ry. Cas. 422.

Duty to Maintain dates. Prior to the Act of 1888. a railway 
company was not compelled to furnish an owner with farm cross 
inga or to provide gates : Ontario, etc.. H.W. Co. v. Canada 
Southern H. W. Co.. 1 Can. Ry. Cas. 17. and see other eases cited 
under section 198. Where, however, gates are provided the com­
pany's duty to maintain them is co-extcnsivc with its liability 
in respect of fences : McMicliael v. Ora ltd Trunk H.W. ('a., 12 
O.R. 547. The mere fact that a landowner knows of a defect in 
the gates and does not notify the company, will not absolve it 
from liability: Dumtford v. Michigan Cintrai H.W. Co.. 20 A.R. 
577 : but where an owner opens up a road through bis land and 
puts up a gate opening on the road, which xvas left open by 
people passing through, the company was not liable: Jasmin v 
Ontario and Qui bee H.W. Co., ti L.N. 103. Sections 200 and 201 
also provide that the owner shall not recover where lie fails to 
keep the gates closed when not in use: and section 291. sub-sec 
tion 2, provides a penalty for persons who wilfully destroy gates, 
fences ami other erections belonging to the company.
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Onus of Proof. The plaintiff' must show that his cattle have 
In-en killed by the company’s trains or engines, but where it was 
proved that his cattle were in his yard at nine o’clock one even­
ing, and were found lying wounded alongside the railway track 
at ten o’clock the following morning, it was held that it might 
he fairly inferred that the injury was caused by one of the de­
fendant’s trains: MacMillan v. Manitoba, etc., H.W. Co., 4 Man. 
L it. 220; and where passengers on the train saw the conductor 
and others employed on the train, examining a horse lying at the 
foot of an embankment near a railway, unable to rise without 
assistance, and early next morning the plaintiff’s horse was 
found dead near the same place with several ribs broken, this 
was held sufficient evidence for a jury that the animal had been 
killed by a train on the previous night : Sew Brunswick A*. IV. 
Co. v. Armstrong, 23 N.B.R. 193; and where a horse was found 
dead near the defendant’s tracks, and it did not appear how 
it had been killed, but the fence adjoining the track was in good 
condition, and the gate leading to it was frequently left open 
by persons passing through, the defendants were not liable: 
Lamiart v. (/rand Trunk BAY. Co., 28 L.C.J. 3. If there is 
• vidence to show that the stock killed had entered on the track 
at a place where the fence was generally insecure it is not 
necessary to show that the r point through which the
animal passed was itself insecure: Louisville, etc., BAY. Co. v. 
S/tam, til Ind. 460. Abbott on Railway Law 403.

Condition of Cattle Hoards. Prior to 20 Viet., cap. 12, see. 
lb. it had been held that a railway was liable for cattle going 
"ii the track through defective cattle guards, even though they 
were straying on the highway at the time : Huist v. Buffalo, 
•tc., BAY. Co.. 16 V.C.R. 299. and in a County Court case in 
Manitoba this rule was adopted even after the passing of that 
statute where it was shown that tile cattle got on the track ow­
ing to the cattle guards lieing filled up with snow: Phillips v. 
Canadian Pacific BAY. Co., 1 Man. L.R. 110, and a similar rule 
was laid down sometimes in Quebec even after the passing of 
tin statute in question : Pontiac Pacific BAY. Co. v. Bradg, Mont­
real L.R. 4 Q.B. 346; Cross v. Canadian Pacific RAY. Co., Q.R. 
2. S.C. 365; but the law in Quebec appears to be now settled in 
conformity with the present law’ in Ontario as afterwards out­
lined in this note: Cross v. Canadian Pacific BAY. Co., Q.R. 3 
Q R 170; Campbell v. Grand Trunk BAY. Co., Q.R. 3 Q.B. 570 .
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Abbott on Railways, 406. 20 Victoria, cap. 12, see. 16, which 
became section 271 of the Act of 1888 made a marked change 
in the law and prevented the owners of cattle straying upon 
the highway from recovering in all cases in which they failed 
to show that the cattle were “in charge” within the meaning 
of that section : Thompson v. Grand Trunk H.W. Co., 18 IT.C.R 
92; McGee v. Great Western /.MV. Co., 23 IT.C.R. 293; Mark­
ham v. Great Western A*. IV. Co., 25 IT.C.R., 576. The law 
has again been changed by section 237 of the present Act, 
and the effect of this section read with the one now under eon 
sidération may be to enable owners of cattle passing upon a 
highway in charge of some person to recover, notwithstanding 
the decisions mentioned under that section. This subject In 
more fully dealt with in the notes to section 237, infra.

Whm Fences Must be Erected. Under sub-section 4. supra, 
a railway company is not compelled to erect fences unless tin- 
lands are improved or settled and enclosed and unless the Board 
otherwise orders. In New Brunswick H.W. Co. v. Armstrong. 
23 N.B.R. 193, it was held under a similar section that the de­
fendants are bound to show that the land from which the stock 
escaped was not improved if they desired to be relieved from 
the necessity of erecting fences.

Effect of Provincial Legislation. A railway company with­
in the jurisdiction of the Parliament of Vanada is not bound 
to comply with Provincial Legislation requiring the erection 
of fences; Madden v. A'elson, etc., /MV. Co., 5 B.C.R. 541, ( 1899 i 
A.C. 626; see also Grand Trunk H.W. Co. v. Therrien, 30 8.C.R. 
4SI.

Cattle Trespassing. The primary duty of the engineer liv­
ing to manage his train so as to best insure its safety the com­
pany is not liable where horses are killed while trespassing on 
the track if the engineer could not stop his train or if he thought 
that the horses would get off safely without his doing so, or 
if in the exercise of reasonable discretion he considered that 
the safety of the train demanded the putting on of steam rath-r 
than slowing up and running the risk of being derailed : Auger 
v. Ontario, etc., H.W. Co., 9 U.C.C.P. 164; Connors v. Great 
Western H.W. Co., 13 U.C.R. 401 ; Campbell v. Great Western 
H.W. Co., 15 IT.C.R. 498; Hurd v. Grand Trunk H.W. Co., 15 
A.R. 58; Falconer v. European, etc., H.W. Co., 14 N.B.R. 17!»; 
McFic v. Canadian Pacific H.W. Co., 2 Man. L.R. 6; and no
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duty is cast upon them to wait until the cattle have been en­
tirely driven off their premises, but it' they recklessly or wil­
fully kill or injure cattle when this could with reasonable care 
and complete safety have been avoided, the above eases show 
that the company will be liable even though the cattle are wrong­
fully on the track.

Mode of Enforcing the Erection of Fences. In Masson v. 
it rand Junction /iMV. Co., lib (Jr. 28ti, an injunction was granted 
icstraining the company from using its railway until fences 
had been erected, but on appeal this was reversed on the ground 
that the possible injury to the defendants by the stoppage of 
their work largely outweighed any to the
and that the proper ruling was in the nature of mandamus or 
mandatory injunction requiring the company to erect fences, lb.
289, note.

200. The persons for whose use farm crossings are furnished i.illhi 
shall keep the gates at each side of the railway closed when ,|‘“ll!j£r* 
not in use; and no person, any of whose cattle are killed or in-<!<>*«• 
jured by any train, owing to the non-observance of this section, '* 
shall have any right of action against any company in respect «•nming*. 
to the same being so killed or injured. T>1 V., e. 29, s. 198.

As pointed out alsive, this section prevents an owner from 
recovering where he fails to keep his gates closed. It furnishes 
an argument that an owner can recover if the gates are open 
owing to some negligence on the part of the railway company.

201. Every person who wilfully leaves any such gate open |,,.„ving 
without some person being at or near it to prevent animals- 
from passing through it on to the railway, or who takes down
any part of a railway fence, or turns any horse, cattle or other Taking 
animals, upon or within the inclosure of such railway, except f,
for the purpose of, and while, taking the same across the rail „11 ’ . , Putting
way in the manner provided by section 198 of this Act, or who cuttle on
without the consent of the company, or except as authorized ral "H'*‘ 
by this Act, rides, leads or drives any horse or other animal. ting
or sutlers any such horse or animal to enter, upon such rad-animal* 
way and within the fences and guards, is liable, on summary

^693 C4C
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conviction, to a penalty of twenty dollars for each offence, and 
is aim» liable to the railway company for any damage to the 
property of the eompany or for which the company may be 
responsible by reason of such gate being so left open, or by rea 
son of such fence being so taken down, or by the turning, rid­
ing, leading, driving or suffering to enter, upon or within the 
inclosure of such railway in violation of this section of any 
horse, cattle or other animal: and no person, any of whose cattle 
are killed or injured by any train owing to the non-obeervance 
of this section shall have any right of action against any com­
pany in respect to the same being so killed or injured. Every 
person violating the provisions of this section shall in addition 
to the penalty herein provided be liable to pay any person in 
.hired by reason of such violation all dainagt-s sustained there 
by. Ô1 V., e. 29, ss. 199 and 272, Am.

This section appears to be an « of section 200,
and it should be read in conjunction with section 291, sub-see 
lion 2, infra, providing for penalties for weakening or destroy 
ing any gate or fences. For canes applicable to this section see 
notes to section 199, supra.

Itridyrx, Tunnels and other Struetures.

202. Every bridge, tunnel or other erection or structure, 
ver. through or under which any railway, now or hereafter, 

passes, shall be so constructed, and, if need be, be re-constructed 
or altered within such time as the Board may order, and shall 
thereafter be so maintained, as to afford, at all times, an open 
and clear headway of at least seven feet between the top of the 
highest freight car used on the railway and the lowest beams, 
members, or portions of that part of such bridge, tunnel, erec­
tion or structure, which is directly over the space liable to Is 
traversed by such car in passing thereunder; but in no case 
shall the space between the rail-level and such lieams, members 
or portions of any such structure, hereafter constructed, be less 
than twenty-two feet six inches, unless by leave of the Board.

^00745
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2. If, in any case, it is necessary to raise, reconstruct or Power*of
alter any bridge, tunnel, erection or structure not owned by thejjj^
company, the Board, upon applic of the company and upon »wner»peruse tonotice to all partit1* interested, or without any appheation, may permit 
make such order, allowing or requiring such raising, reconstrue- 
tion or alteration, upon such terms and conditions as to the 
Board shall appear just and proper and in the public interest.

3. The Board may exempt from the operation of this section Bourd 
any bridge, tunnel, erection or structure, over, through or under
which no trains are run, except such as are equipped with air°erlnin 
. . bridge*,brakes. etv.

4. Every company or owner shall incur a penalty not ex- Penalty.
« reding fifty dollars for each day of wilful neglect, omission or 
refusal to obey the provisions of this section. 51 V., c. 29, s.
192. Am.

This section should be read in connection with sections 188,
189 and 190, ante, and the notes thereto. In addition to tin- 
provisions appearing in section 192 of the Act of 1888 of which 
the above section 202 is a consolidation and amendment, there 
had been passed 62 and 63 Viet.., cap. 37, sec. 3, dealing with 
ompanies having power under their Special Act to construct 

•ind maintain and use a bridge for railway purposes. This Act 
has been repealed by section 310, infra, and no equivalent clause 
appears in the present consolidation.

Clear Headway. Where a highway bridge over a leased line 
is not of the required headway a company operating and leas­
ing the railway is not liable to a person injured on account of 
tin- defect in the height of a bridge: MeLauehlin v. Grand Trunk 
R.W, Co., 12 O.R. 418. Nor is a company having running 
rights over another railway liable for an accident which hap­
pened owing to the failure of the company owning the bridge 
to raise it as required by the statute: Gibson v. Midland R.W.
Co., 2 O.R. 658. But when* a company is using a car on its 
railway which is higher than its own and does not therefore 
leave sufficient headway it may be liable for the death of a 
brakesman killed on that account: Atclieson v. Grand Trunk

33
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It. W. Co., 1 Can. Ry. Cases 490. But if after a company has 
built a bridge of sufficient legal height over a highway that 
height is diminished owing to the failure of the municipality 
to keep the roadway at its former level, the railway company 
is not liable: Carson v. Weslon, 1 Can Ry. Cas. 487, and a com­
pany has no right to raise a municipal bridge passing over a 
railway without obtaining the consent of the municipality or 
the owner of the bridge, and if they do so they are liable to th<- 
adjoining proprietor for any damages sustained hv reason of 
the increased height of the highway as it approaches the hridg 
Hill v. (i'rami Trunk li.W. Co., 12 L.X. 57.

Maintenance of Bridges. A railway company is I to 
keep in repair and to maintain fences upon any bridge which 
they erect in accordance with the duty imposed upon them by 
statute: Van Allen v. (hand Trunk A*. IV. Co., 29 IT.C.R. 4M.

As to whether they arc required to maintain and repair ap­
proaches to such a bridge see notes to section 188, 189 and 190. 
supra. A railway company is liable for all damages suffered 
on account of the non-repair of a bridge which it is required 
to maintain : Zimmer v. <Irand Trunk IfAY. Co., 21 O.R. 628. 
19 A.R. 693, and they are bound to provide against all dangers 
to a bridge that could reasonably have been foreseen, and if a 
bridge were so constructed that it could be destroyed by a storm 
such as might reasonably have been anticipated the railway com­
pany is liable: Carney v. Caraquct If.W. Co.. 29 N.B.R. 425. 
But if a bridge is destroyed by some force of nature that could 
not have been foreseen the company would not be liable : I hid.

Width of Bridge. A company connected a roadway 66 feet 
wide across part of their track with a bridge 40 feet 2 inches 
wide, and it was held that a jury might properly find that this 
was a sufficient compliance with the Act and that the company 
had not necessarily committed a nuisance: Regina v. (Ireat West­
ern R.W. Co., 12 V.C.R. 450.

Bridge over Savigahle Waters. I’nless an individual can 
show that he has sustained some injury peculiar to himself In 
cannot recover damages for an obstruction to navigation owing 
to a bridge being improperly built. The proper remedy for 
such an obstruction is by indictment : Small v. G rand Trunk 
If.W. Co.. 15 IT.C.R. 283; Cull v. Grand Trunk R.W. Co.. 10 
<lr. 491. Where a company has navigation it is n<>

1
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defence to say that they impeded it ;ik little as possible and for 
only a abort time: Snure v. Great Western II.W. Co., 13 IÎ.C.R.
376. Where a company controlling a swing bridge over a eanal 
was not able to open it as plaintiff's vessel was approaching, 
although notice was given of its approach by blowing a horn 
and bailing, the company was held not liable for injuries re­
ceived by the vessel : Turner V. Great Western R.W. Co.. 6
r.c.e.H. r>36.

Hridefes over II itfli waifs. Where a company in crossing a 
highway had to make a cutting in a road to be afterwards sup­
plemented by a bridge which could not be erected until the 
cutting was completed it was held that as it bad carried on the 
work diligently and that as before the trial the bridge had been 
completed the plaintiff, a private individual, could not recover 
because the defendants had not under the circumstances been 
guilty of any wrong, and the delay, even if improper, should 
have been the subject of an indictment, and not of a private 
action : Ward v. Great Western ll.W. Co., 13 IT.C.K. 315. Hut 
where a railway company neglected to make a proper bridge 
over the railway where it crossed a highway owned by n Toll 
Road Company, the latter were permitted to recover for this 
neglect : Streetsville Clank Hoad Co. v. Hamilton, etc., R.W. Co.,
13 U.C.R. 600. Where a company erected a bridge over a high­
way thereby partially destroying and obstructing the plaintiff’s 
access to it, but leaving him room to reach it at one end of the 
bridge it was held that there was no right of action for the 
defendants’ charter bound them to do the act complained of and 
made no provision for compensation: MacDonnett \. Ontario, 
etc., H. IV. Co.. 11 V.C.R. 271.

203. With respect to all bridges, tunnels, viaducts, trestles, Bridge*, 

or other structures, through, over, or under which the com- fn't1 
puny's trains are to pass, the span, or proposed span or spans, long, 
or length of which exceeds eighteen feet, the company shall 
not commence the construction or reconstruction, of. or any 
material alteration in, any such bridge, tunnel, viaduct, trestle, 
or other structure, until leave therefor has been obtained from 
the Hoard, unless such construction, reconstruction, or alter­
ation is made in accordance with standard specifications and 
plans approved of by the Board.
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Prom'il 2. Upon any application to the Board for such leave, the 
company shall submit to the Board the detail plans, profiles, 

con-true drawings and specifications of any such work proposed to he 
constructed, and such other plans, profiles, drawings and speci­
fications as the Board may in any case, or by regulation, re­
quire, and the provisions of paragraphs 5, 6, and 7 of section 
one hundred and eighty-two, respecting the construction of 
works in navigable waters, and the powers of the Board relat­
ing thereto, shall apply to any and all works constructed or to 
be constructed under this section.

This section requires that all plans for bridges over eight­
een feet long shall be submitted to the Board of Railway Com­
missioners. The rules drawn up by the Board in October, 1904. 
on this subject, will be found as an appendix to this work.

Stations.

Million- 204. Every station of the company shall be erected, oper- 
luitable. «Rui and maintained with good and sufficient accommodation 

and facilities for traffic.

Locution 2. Before the company proceeds to erect any station upon 
npprovcii it* railway, the location of such station shall be approved of by 
•'>' the Board.

station- 3. In the case of any railway, whether subject to the legisla- 
wav "Hill *'Vt‘ authority of the Parliament of Canada or not, subsidized 
•idizeii after the eighteenth day of July, in the year one thousand nine 
Purlin hundred, in money or in land, under the authority of an Act 
nieni ,,f the Parliament of Canada, the payment and acceptance of 

such subsidy shall be taken to la* subject to the covenant or 
condition, (whether expressed or not in any agreement relat­
ing to such subsidy), that the company, for the time la*ing 
owning or operating such railway, shall, when thereto directed 
by order of the Board, maintain and operate a station, with 
such accommodation or facilities in connection therewith, as
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are defined by the Board, at auch point or points on the rail­
way as are dt donated in auch order. 63-64 V., c. 23, as. 10 and 
11, Am.

Previous Legislation. Sub-sections 2 and 3 of this section 
were introduced originally into the Kailway Act in 1900, by 63 
and 64 Viet., cap. 23. Sub-section 1 did not in terms appear 
in the previous Act.

It was expressly provided in section 10 of the amendment of 
1900 that it should only operate in regard to any station erected 
on a railway the construction of which is authorized by an Act 
of the Parliament of Canada passed subsequent to June 1st, 
1899, but it will be seen that the application of section 204 is 
not in terms limited to railways created after that date.

Other Provisions of this Act Affctting Stations. The power 
to build stations is conferred upon railways by section 118. 
sub-section (g), ante.

By section 137 the Board may authorize one company to 
use the tracks, stations or station grounds of another company 
subject to the provisions of that section.

By section 138, ante, it is provided that the lands for sta­
tions, depots and yards, etc., shall not exceed one mile in length 
by 500 feet in breadth, including the right of way. But by 
section 139, should the company require more space, the Board 
may upon the terms therein mentioned authorize the company 
to expropriate additional lands.

Section 214, infra, also deals with the character of the accom­
modation which companies must furnish at their stations. The 
term “traffic” in sub-section 1 of the above section, as defined by 
section 2 (z), ante, means and includes passengers, goods, and 
♦oiling stock.

English Legislation. By 8 Viet., cap. 20, sec. 45, (Imp ), 
companies in Kngiand may obtain additional lamls for stations 
and by 17 & 18 Viet., cap. 31, sec. 2, railway companies are 
required to furnish reasonable facilities to persons requiring 
to use their stations.

Stations Defined. For assessment purposes in Kngiand it 
has been held that a station should include all sidings attached 
thereto for whatever purpose: London, etc., R.W. Co. v. Wigan 
2 N. & Mac. 240, but this case has been doubted : Great Eastern 
R.W. Co. v. Fletton, Browne on Rating, Second Kdition, 631.
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Platform* ami the roof covering the railway and the hid­
ings may be rated as land used only as a railway, an distinguished 
from a station proper : London, etc., R.W. Co. v. Llandudno 
(1897). 1 Q.B. 287.

Public Central over Stations. Subject to the provisions of 
this section and section 214, infra, a station is the private pro­
perty of the company and they may admit or exclude anyone 
they see tit : Rarber v. Midland R.W. Co., 18 C.B. 46, although 
a passenger or an intending passenger aland to obtain a ticket 
is entitled of course to access to it and to the use of it. Rail­
ways are not bound to allow hotel runners u|sm their premises 
ami may exclude them if they see tit: Perth v. Ross ( 1897), 
A.(\ 47V, and a cab-man after lie has completed his work may 
lie required to leave and if he refuses he may lie treated as a 
trespasser and removed by force if necessary : W'ooel V. Sortit 
Itritish R.W. Co., 2 F. (Ct. Hess., 5 Ser.) 1. Though a person 
may be arrested as a trespasser at a station platform at common 
law, lie could not Is* prosecuted under the Knglish Regulation 
of Railway Act of 1868, section 23, for trespassing upon 
the railway, because the platform cannot for that purpose be 
treated as part of the railway. (Compare section 291, infra) : 
Thton/tson v. final Sortit of Scotland R.W. Co., 2 F. (.fust 
Cas.) 23. A company may give a cab-owner the exclusive 
right of plying for hire at their stations where the arrange 
ment is for the benefit of the public : Rt id v. Ittadell, 2 C.B. 
X.S. 509; Painter v. London, etc., R.W. Co., ibid., 702; llfra- 
combc v. London, ttc., R. W. Co., 1 N. & Mac. 61, and the 
owner of an omnibus company cannot claim admission to a 
station or station grounds as of right : Parker v. Midland R.W 
Co., 18 C.B. 46 ; but a railway company will not In* allowed to 
admit the omnibus of one proprietor to the exclusion of an om­
nibus belonging to another proprietor where such a monopoly 
would be inconvenient to the public: Mariott v. London, etc., 
R.W. Co., 1 C.B.N.S. 499. Where a railway company refuses 
to carry coal from a certain station unless raised upon a certain 
estate, the Railway Commissioners held that the company was 
giving undue preference to other stations and had withheld 
reasonable facilities, and compelled them to accept coal obtained 
from other estates at that station : Rishton V. London, etc., R.W 
Co.. 8 Ry. and Canal Traffic Cas. 74: but where a company 
closes a station for passenger traffic although a substantial
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amount of such traffic was offered, it was held under the Eng­
lish Act that they had a right to do so; one of the .Judges think­
ing that they were not obliged to keep a station open if they 
w« re required to do business at a loss: Darlaston v. London, etc., 
IT IV. <'o. (18!14), "2 Q.B. 694. A railway company may properly 
charge for the use of a water-closet at their stations: West Ham 
v. Grt at Western K.W. Co., 64 L.J.Q.B. .*440, and they may 
not only charge for cloak mom privileges, but may hold goods 
d« posited by the bailee until the bailee or tin- true owner pays 
such charges: Singer v. London, etc., ILW. Co. (1894), 1 Q.B. 
>33. Where two railways are entitled to the joint list» of a sta­
tion ami fail to be able to agree upon such user the court will 
interfere by directing the app<i -nt of a receiver and by 
prescribing regulations for tin- management of a station, but 
such interference ought not to take place without grave occasion 
and until all the provisions, if any, for settling disputes be- 
tw n the companies have been exhausted: Shrewsbury, etc., 
K.W. i'o. v. Stour Valb y K.W. Co., *2 DM. & <1. 866.

In Ij< under the London Hackney Act it has been held 
that a station is not such a public “street or place** that a cab­
man waiting for travellers is obliged to carry anyone else who 
off'i-rs himself for transport: Case v. Storey, L.K. 4 Ex. 319: 
Lut a cab-man standing on the station grounds is liable to the 
"rdinary municipal provisions requiring him to obtain a license 
end pay a fee: ('lark v. Stanford, L.K. 6 Q.B. 357; Allen v. 
Tunbridge, L.K. 6 CM*. 4SI; see Skinner v. Clster, L.K. 7 Q.B. 
423 ; hut a cab-man must drive a traveller into the station 
unnmds, not merely depositing him on the street if his pas- 
>• ng« r so requires it, and the railway company permits: Ex 
{•art* Kippins (1897 I, 1 Q.B. 1. As although passenger stations 
or» intended only for intending passengers or travellers anil per- 
- ns getting oft' trains, the company usually permits the friends 

! lb. passengers to accompany station, they are en­
titl'd to greater rights than a bare licensee, and being there on 
th« company's implied invitation, the company owes them the 
siiim duty as to passengers: Watkins v. Great Western K.W. Co.. 

7 L.T.N.S. 193; but a person posting a letter upon a train is a 
ban licensee and the company is not for an accident
happening to him due to the condition of the premises unless 
there is some concealed defect amounting to a trap: Spence v. 
Grand Trunk K.W. Co.,'IT O IL 303. Although a company must

46
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keep the approaches to its station in good condition, it cannot 
be compelled to rebuild a bridge in order to accommodate an in­
creased traffic if the bridge already built has been dedicated to 
the public and become a portion of the adjoining highway, ami 
has therefore passed out of the control of the company 
Arbroath v. Caledonia KAY. Co., 10 By. & (’an. Traffic Cas . 
252. In England a company is liable for an injury to a pas 
senger falling upon a piece of ice extending across the plat 
form: Sheppard v. Midland KAY. Co., 25 L.T.N.8. 879. Hut 
where an accident happens from something which has for a 
long time been used with safety as when» a person stumbles 
against a weighing machine in the usual place and there is no 
other evidence of negligence the company is not liable: Common 
v. Eastern Countits KAY. Co., 4 11. & N. 781. But where a box 
containing signal levers projects about two inches above a plat 
form and an injury results the company has been held to Is* 
liable: Sturgess v. Great Western KAY. Co., 56 J.P. 278. When* 
timber becoming loose injures a passenger in a passenger tram 
there is no evidence of negligence, if the mode of fastening tli<- 
timber has been in accordance with the usual custom : Hanson 
v. Lancashire, etc., KAY. Co., 20 W.R. 279, and where a person 
in search of the urinal lighted by a lamp falls through an open 
door and down some steps he has no right of action: Tootncy 
v. London, tie., KAY. Co., 3 C.B.N.8. 146; nor is a company 
liable for injuries done by a dog which happens to get into the 
station: Smith v. Eastern KAY. Co., L.R. 2 Ü.P. 4. An already 
mentioned a company must provide reasonable means of access 
to and from their stations: John v. Bacon, L.R. 5 C.P. 437, and 
if a bridge over which passengers usually pass is not reasonably 
safe the company is liable to any one injured : Long more v. Great 
Western KAY. Co., 19 C.B.N.8. 183; but the mere fact of an 
opinion being given by witnesses that a bridge is dangerous 
is not evidence of negligence: Kigg v. Manchester, etc., K W Co 
12 Jur. N.S. 525. And a bridge is only required to be safe for 
persona using it in the ordinary way, and a company is not 
liable for an accident to a child that walks over it sideways 
and does not look where it is going: Lay v. Midland KAY. Co . 
35 L.T.N.S. 529; also a person who falls down a properly eon 
structcd stairs lending from a station cauinot sue on the ground 
that less slippery material might have been used: Craftn v 
Metropolitan KAY. Co., L.R., 1 C.P. 300.
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Where a passenger having only two minutes to catch a train 
in running falls over a switch handle in his path on the sta­
tion platform and was hurt the company was held liable: Martin 
v. (treat Northern If.IV. Co., lti C.B. 179; but if he takes an 
indirect and unusual road to a station not intended for a foot 
way where there is a direct road, well lighted and safe, he can­
not recover for injuries received: Walker v. Créât Western 
PAV. Co., 8 U.C.C.P. Hil ; and so where a person leaves a safe 
for a dangerous path and is killed his widow could not recover: 
Jam $ v. Croud Trunk PAY. ('•>., 16 A.B., 17. IS 8.C.R. 666 ; 
but where a company leaves a dangerous spot uncovered at an 
exit from a station, which is frequently used a person injured 
was held entitled to recover : Old right v. Croud Trunk N. W. Co..
n AJL -S(i.

Passengers Alighting from or Hoarding Trains. Where a 
train is too long to enable all the cars to draw up at a plat­
form and where a person getting out alights at a point where 
the step of the car was three feet from the ground a verdict 
in favour of a female passenger who was injured was sustained 
I'og v. London, etc., PAY. Co.. 18 (Mt.N.S. 225; and tin* same 
result was reached where a train overshot a platform and tin- 
passengers were not warned to keep their seats, nor was tin- 
train hack<*d up to the inn: Sim r v. Great Western PAV. 
('o., hit. 2 Ex. 150, 4 Ex. 117. These cases were of course de­
rided in England where there is no means of communication 
from one car to another, see also, Cockle v. London, etc.. ITW. 
Co.. L. It. 5 (’. I\ 457, 7 (’. IV .121 ; Bridges v. North London 
P.W. Co., L it. 5 ( IV 459, 6 Q II. :I77, and 7 II.L 213. When* 
on passing through a station its name is called out and a 
train stopped beyond a rm, but immediately afterwards
was backed opposite to it, it was held that there was no evi­
dence of negligence in this conduct, and that the calling out of 
the name of a station was hardly an intimation to passengers 
that the station at which they were about to stop was that par­
ticular station : Lewis v. London, etc., PAY. Co., L.R. 9 Q.B. 66; 
but where on approaching a station the plaintiff heard its name 
railed out, the train stopped, and the carriage doors were opened 
and shut and a person near him was seen to alight, and then* 
was no light, no warning and no intimation that the stoppage 
was only temporary it was held that he was entitled to recover 
for injuries received owing to the train having over-shot the plat-

4

4



* CANADIAN RAILWAY ACT.

form whereby the plaintifl* fell and wan hurt: Weller v. Lon 
dan, tie., liMl’. Co., L.R. 9 CM*. 126, and see Hose v. Northern 
11. W. Co., L.|{. 2 Ex. 1). 248; Hobson v. Northern R.W. Co., L 
R. W. ij.ti. 271, 2 Q.B.l). 85. Where the plaintiff was being 
carried on a train on which she had never been carried before, 
though she knew the station very well, and the train was too 
long for the mi on aeeount of which she fell and was
hurt, and though she admitted that she did not look on stepping 
down, there being evidence of an implied invitation to 
she was held entitled to recover and was not precluded on ac­
count of contributory negligence : (lUtsseoeh v. London, ete., 
K W Co., 18 T.L.R. 295. In Hall v. McFadden, 19 X.B.R. 34u. 
21 X.B.R. 586, Vessels’ Supreme Court Digest 723, a passenger 
was waiting on a station rni until the time for starting
had arrived, and while he was boarding the train, the 
who was on the opposite platform could not see the passengers 
who were getting on from the station gave the * to start, 
and the motion of the train threw the plaintiff down and he 
was injured ; the conductor had previously called “all aboard." 
The Supreme Court held that there was evidence of negligcim- 
•m the part of the company, and that after calling “all aboard" 
it is the ’s duty to wait a reasonable time for passen
gers to get on before signalling to start, see also MacDonald v 
SI. ,/olm, 25 X.B.R. 318. Where a plaintiff in Manitoba was 
alighting in the dark at a small station having no platform ami 
no lights and hurt her knee (which had been previi , weak 
in stepping down, the brakeman assisting her and having his 
lantern at the spot, it was held that the defendants were not 
guilty of negligence: Mcdinmy v. Canadian Pacific It. W. Co.. 
7 Man. L It 151.

In (j m lue (Unirai It. IV. Co. v. Lortb, 22 S.C.R. 326, tie 
train was longer than the |i m, and tin* car in which Isnti- 
was travelling was not opposite the irm when brought to 
a standstill. Lortie fearing that his ear would not lie brought 
up to the station and that the train was alsiut to move on. 
jumped to the ground with his portmanteau and alighted on ;i 
round stone and was hurt. It was held that there was nothing 
in these circumstances amounting to negligence on the part of 
the company.

In Holland v. Canadian Pacific H.W. Co., 33 X.B.R. 78, th« 
plaintiff and others were at a Hag station on a dark night. Tie
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engine driver did not see their signal and failed to stop until 
hr had passed the station. While preparing to back down to it. 
soin* unknown person from the train platform shouted “come 
on" and the plaintiff in obeying the summons fell into a cul­
vert and was injured and it was held that there was no evi­
dence of negligence. Where the plaintiff was travelling on a 
ticket good to a certain station, hut for her own convenience was 
carried to a place a short distance beyond, to where a platform had 
hein erected by a private person for his own purpose but with 
the company's consent, it was held that she could not recover 
ini' the injuries suffered in walking along the platform owing 
to some alleged defect in it: Burke v. British Columbia, tic., 
//.IV. Co., 7 H.t’.R. 85. In Hilts v. (irtat Western //.IV. Co.. 
if» r.C.R. 300, a passenger who was slightly intoxicated was 
found dead a little beyond tin- station at which he was to alight 
and the evidence as to whether the train stopped at the station 
long enough to enable passengers to get off was contradictory, 
but there was nothing to show how the deceased met his death. 
Il* Id that there was no evidence of negligence for a jury; but 
>.• Ihlahantif v. Michitjan Cintrât //.IV. Co., 3 Can. Ry. Cas. 
ill In that case a drunken passenger was put off at a small 
station near the Niagara River without being given into the 
charge of anyone, and lie afterwards strayed after the train 
on which his luggage remained, and fell over a bridge and 
vus drowned, and it was held that the defendants were liable 
as th- act of deceased was what might reasonably have been 
exp.cted from a man in his condition. In Haitian v. Great
I Visit rn //IV. Co., 30 I’.C.C.I*. 80. an intending passenger, who 
u.!s a little late, tried to board a moving train and struck 
against an obstacle on the platform ami was hurt. It was held 
Hint Ik- could not recover. Where, after calling out the name of 
ili- next station, a train was slowed up on approaching and 
passing it. but was not fully stopped, it was held that there was 
evidence of an invitation to alight, ami of negligence in not 
stepping, and that the plaintiff, who had tried to alight ami was 
injured, could recover: Ktltfar v. Northern //.IV. Co., 4 O.R. 201.
II A It. 452. Where an attempt to hoard a moving train, even at 
the ''inductors invitation, entails a patent and obvious risk, it 
may be that the plaintiff would not be entitled to recover: Currn 
v Canadian Pacifie //.IV. Co., 17 O.R. 05; but the mere fact ot 
i passenger getting off a moving train is not necessarily negli-
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gence. In every case it is a question for the jury whether the 
passenger acted reasonably under the circumstances, and where 
a train scheduled to stop at a station did not stop long enough 
to enable passengers to get off, and a passenger attempting to 
alight after the train had started again, was thereby injured, lie 
was held entitled to recover: Keith v. Ottawa, etc., R.W. Co., 2 
Can. Ry. Cas. 23 and 27. The general subject of alighting from 
and boarding moving trains at stations has been dealt with at 
length in 2 Can. Ry. Cas., pp. 37 to 46.

Covenants Respecting Stations and Other Works. Tli 
questions arising in cases of this kind are as numerous its the 
eases themselves, for each case depends more or less on its own 
circumstances, and other decisions are useful more for illustra 
tion than for the principles they lay down. Railways, when 
taking over other lines, or negotiating for bonuses or franchises 
with municipalities, or certain benefits from the individual 
owners of land, frequently enter into undertakings and make 
promises which their subsequent policy or a change in the sur­
rounding circumstances renders it inexpedient that it should !» 
forever adhered to. The question then arises (1) whether tic 
covenant was ultra vires of the railway or the other contracting 
party; (2) what constitutes a fulfilment of it; (3) whether the 
covenant is perpetual or temporary ; (4) whether it was waived 
or annulled by subsequent legislation ; (5) whether a mandamus, 
injunction, specific performance or damages is the proper 
remedy.

The interests of the public require that a railway should I»- 
maintained in the highest state of efficiency without being ham 
pered by conditions which a change in the circumstances of a 
locality may have rendered detrimental, and this has led to a 
somewhat strict interpretation of contracts by railway com 
panics to do certain specified acts or to maintain their line for­
ever in a certain condition or position, particularly where th'-s»* 
contracts may interfere with the railway premises, and eon* 
quently with the efficient operation of the line itself. As a 
rough working principle, the following may be quoted from 
Pierce on Railroads, page 62: “The construction of written con­
ditions should be reasonable and such as will facilitate the 
objects of the enterprise and should have regard to a substan­
tial compliance with the agreement rather than to a severely 
literal execution of its terms:” see People v. Holden, 82 III. 93
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Nevertheless, where an agreement by a railroad to do a certain 
work is explicit, an injunction will be granted restraining the 
railway from operating until it performs a condition precedent 
to its operation, which it has agreed to, for the inconvenience 
1o the public by stopping the railway altogether until the con­
ditions are performed is no defence to an action on an acknowl­
edged breach of the agreement: Raphael v. Thames Valley R.W. 
Co., 2 Ch. App. 147 ; the same principle is laid down by a 
divided Court in Lloyd v. London, Chatham, and Dover R.W. 
Co., - D.J. & S. 569. Sometimes in the United States agree­
ments requiring a particular location for a station, especially if 
excluding any other site for one, have been held to be contrary 
to public policy and not binding on the parties on the ground 
that they conflict with public interests: Fuller v. Dame, 18 Pick. 
472; Williamson v. Chicago, etc., R.W. Co., 1 Albany L.J. 29; 
Pierce on Railroads, pp. 60 and 513; and in New York subscrip­
tions to stock conditioned upon the adoption of a certain route 
have been held void as against public policy: Pierce, p. 60. 
Similar contracts do not appear to have been regarded in this 
light in England. In Raphael v. Thames Valley R.W. Co., L.R. 
2 Eq. 37, Lord Romilly, M.R., refused to grant an injunction 
restraining a railway from operating until a condition was per­
formed, on the ground that the rights of the travelling public 
should be considered, but he gave a reference as to damages, 
thus showing that he considered the agreement perfectly valid, 
and on appeal his decision was reversed and an injunction was 
granted regardless of the public interests, the existence both of 
the condition, and of a breach of it, being clear: see L.R. 2 Ch. 
147. and Wilson v. Northampton and Banbury Junction R.W. 
Co., 9 Ch. App. 279. It will probably be convenient to consider 
these cases under the headings already suggested, as follows:— 

(1) Whether the covenant is ultra vires. This is a question 
too broad to be elaborately discussed in a note. Whitby v. 
Brand Trunk R.W. Co., 1 Can. Ry. Cas. 265, is an example of 
provisional directors making a contract which apparently would 
have been binding on the company had it been one within its 
general corporate powers and within those of its co-contractors, 
the town of Whitby. Provisional directors having a general 
jKiwer to conduct the affairs of a railway may bind it by an 
informal contract for services performed: Allen v. Ontario and 
Homy River R.W. Co., 29 O.R. 510, and they may perform the
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usual duties necefiaary to the management of the undertaking, 
such as dismissing employees: O'Dell v. Boston and Sova Scotia 
Coal Co., 29 N. S. R. 985; their general powers under the 
Canadian Railway Act being defined by section 59. ante. 
but they cannot, of course, bind the company by any con­
tracts not expressly or impliedly authorized by its charter : 
llaroness Wcnlock v. Hiver Dee Company, 10 A.C. 954; Bari of 
Shaftesbury v. Sortit Staffordshire BAY. Co., L.R. 1 Eq. 599. 
Ashbury Carriage Co. v. Biche, L.R. 7 ILL. 659. Where, as in 
Whitby v. Brand Trunk B.W. Co., 1 Can. Ry. Cas. 265. 269. 276. 
the contract is with a municipal corporation, it also becomes a 
debatable question whether the latter had the necessary power 
to make the contract. As pointed out by Armour. C.J.O., in 
that case, at p. 279. the power to bonus railways did not exist 
in favour of municipalities in Ontario until 94 Viet. cap. 90 
(().). unless it was provided for in the Railway's Act of Incor­
poration : and for this reason such a provision was usually 
inserted in railway charters.

The powers of municipalities in this respect are discussed in 
Canada Atlantic B.W. Co. v. Ottawa, 6 O.R. 201. 12 A.It. 294, 12 
S.C.R. 965; Bickford v. Chatham, 14 A.R. 92, 16 S.C.R. 295 
Brand Junction B.W. Co. v. Peterborough, 8 S.C.R. 76. 19 A.C 
196 ; Out bee Warehouse Co. v. Levis, 11 S.C.R. 666; St. Ccsain 
v. McFarlanc, Mont. L.R. 2 Q.B. 160, 14 S.C.R. 798; Contint v. 
Boss, 17 S.C.R. 406; but as these cases do not deal with tin- 
powers and duties of railways so much as of municipalities, they 
are not now enlarged upon here. As already mentioned, it has 
sometimes been held in the United States that contracts for tie- 
location of the line or some or one of its stations in a particular 
place have been declared ultra vires : Pierce, p. 519; but no such 
decision, other than the Whitby Case, has been found in Eng 
land or Canada. The question must always largely turn on 
whether express or implied statutory power has been given I" 
railways to receive benefits and give covenants imposing corres­
ponding liabilities, and sufficient authority will now gcm-ralL 
1m* found either in the Acts of Incorporation or in the general 
statutes, if any, incorporated with them. The Whitby Cast is. 
however, authority for the proposition that the directors of a 
railway company have not, without express statutory authority 
power to bind it by a contract imposing for all time a peculiarly 
onerous condition.
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(2) What constitutes a fulfilment of such conditions. This 
must, of course, turn largely upon the form of words used, and 
no rule can well he laid down, except that performance or non­
performance must depend upon the language employed. When 
the contract requires a certain thing to he done off the railway 
lands, such as tin- making of a road, as in Uaphacl v. Thamis 
Valley II.W. Co., 2 ('ll. App. 147 : the building of a road and 
wharf and their subsequent maintenance : Wilson v. Furinss 
II. W. Co.. h.R. 9 Eq. 28, or an arch : Storcr v. (Ircat Wcstim 
II. W. Co.. 2 Y. & C.C.(\ 48; specific performance of the agree­
ment has been decreed, and a grant of lands subject to making 
such roads, ways and slips for cattle as might he necessary : San- 
ilnson v. Cockerniouth Workington II. W. Co.. 11 Beav. 497 : or 
a covenant not to build any building higher than 18 feet within 
a distance of 80 feet from plaintiff 's houses : Lloyd v. London. 
Chatham and Dover II.W. Co., 2 l).d. & S. 5(>8; may he the basis 
for similar relief ; and in all these cases the possible detriment to 
the railway was considered to be no answer to a demand for the 
enforcement of a covenant deliberately made for valuable con­
sideration. In Bickford v. Chatham, 10 O.R. 257, 14 A .It. -12. 
and lfi K.C.K. 235, these questions were much discussed, and a 
majority of the judges decided that an agreement to construct 
a freight and passenger station, with all necessary accommoda­
tion, connected by switches, sidings, or otherwise, with another 
load, was not complied with by the erection of a station not used 
or intended to be used, and for which the usual officers, such 
as station master, etc., were not provided, and that the words 
“all necessary accommodation” required that grounds and 
yards sufficient for freight and passenger traffic in case tin- 
station were used, should be provided. Strong, .1., in that case 
also, held that the words employed did not amount to a covenant 
to run trains to that station or to make any other use of it : see 
lfi K.C.K.. at pp. 279, et scq. The words “erect, set up and con­
struct a station” do not impose an obligation to use it after it 
has been built : Wilson v. Xorthamptou II. W. Co., 9 Chy. App. 
279, and “to make, form and construct, and thereafter maintain 
so long as the same shall be of convenience, a siding connected 
with their railway at B„ together with all necessary approaches 
thereto, for public use for the reception and delivery of goods, 
wares, merchandise, and other matters, and things to and from 
the surrounding neighbourhood,” does not mean to make a “sid­
ing with all proper conveniences connected therewith.” and does



CANADIAN RAILWAY ACT.

not lay any obligation upon a railway company to build sheds 
in addition to the aiding : Lift ton v. (in at Sort hern R.W. Co., 
2 K. & J. 394. These eases seem to suggest that where spécifié 
performance is asked, the minimum of relief will Ik* granted, 
and no more will be decreed in the plaintiff’s favour than the 
very words of the contract call for. It may be that where dam­
ages are granted, a more liberal view will be adopted. In 
British Columbia it lias been held in a judgment given upon a 
demurrer, that the fact of an injunction having been granted 
restraining the further prosecution of the work agreed to be 
done is a good defence to an action brought for damages for 
non-performance of the contract : Attorney-General v. Canadian 
Pacific R.W. Co., 1 B.C.R., Part II., 350.

3. Whether a covenant is perpetual or temporary depends 
again upon the construction of each particular contract. The 
rule may be stated in general terms to be that there is no prin­
ciple or policy of the law which will prevent such a covenant 
from being construed as perpetual, if apt words are used, but 
unless the wording or the context absolutely requires it, such 
contracts, if lived up to in good faith for a reasonable period, 
will not be construed as perpetually binding upon a railway 
company where, in the course of time, new conditions or a pro 
per change of policy in the management of the road call for a 
departure from the contract: Toronto v. Ontario and Quebec 
R.W. Co., 22 O.R. 344, citing Texas R.W. Co. v. Marshall, 131» 
I .S.R. 493. For instance, in Geauyeau v. Gnat Western R.W 
('o., 25 (ir. 62, 3 A.R. 412, a covenant to establish a station does 
not mean to permanently establish and maintain one, nor has a 
covenant to “place” a station any more extended effect : Jessup 
v. Grand Trunk R.W. Co., 7 A.R. 128; but a covenant to “erect, 
keep and maintain ... a permanent freight and passenger 
station” was, in Township of Wallace v. Great Western R.W . 
Co., 25 (ir. 86. 3 A.R. 44, construed as perpetual.

These three cases and that of Bickford v. Town of Chatham. 
14 A.R. 32, 16 S.C.R. 235, were reviewed in Nottawasaga v 
Hamilton and Worth-Western R.W. Co.. 16 A.R. 52, where it 
was held again that the word “establish” does not mean to per 
manently maintain, that a consent judgment to restrain defend 
ants from ceasing to maintain stations which they had agreed 
to maintain for seven years dors not extend their liability 
beyond the seven years, and that evidence of verbal statements
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ruade by directors that the agreement was intended to be per­
petual was inadmissible. Where there is, however, a definite 
rendition in a bond to remain independent for twenty-one years, 
and within that period the railroad amalgamates with another, 
there is a clear breach of the condition, and the amount secured 
by the bond being the amount paid to defendants, was recovered 
is liquidated damages: Halton v. Grand Trunk R.W. Co., 19 
A R. 252, 21 8.C.R. 716.

In Tixas Railway Co. v. Marshall. 136 V.S.R. 393, a cove- 
.n.t to “permanently establish" a terminus at the city of Mar- 

shall was held to be satisfied by establishing its works there “in 
the ordinary course of its business, with the purpose that it 

In uld be permanent,’' even though subsequent events rendered 
change of policy and a removal of its terminus necessary in 

the best interests of the road: and this principle has been adopt- 
I in Toronto v. Ontario and Quebec R.W. Co., 22 O.R. 344, 

already cited.
4. Whether a covenant by a railway company has been 

• aired by the parties or annulled by subsequent legislation. 
I.e parties to a contract may, of course, by express words, 

waive their rights under it, and a similar result follows where 
in intention to waive can be gathered from their acts, and so 
where an agreement called for a first-class station, and the 

aintiff or his predecessors saw the building put up and made 
!.«i « bjoction then or for several years after, it was held that he 
was precluded from showing that some other kind of station was 
intended: Hood v. North Eastern R.W. Co., L.R. 8 Eq. 666, 5 

Itv. 525. As to the abrogation of such contracts by subsequent 
legislation, there is nothing in the Canadian constitution to pre- 
vi nt a legislature, in whom the general right of legislating upon 
a question is vested, from annulling a contract already made, 
unless it be the general powers of disallowance contained in the 
British North America Act, and so we have no need to discuss 
the constitutional question so often debated in the United States 
(see, for instance, 25 American Law Register, 81), but. at the 
same time, where amalgamations, consolidations or re-arrange­
ments are entered into and legalized by statute, all existing 
liabilities are generally expressly saved, so that while railway 
companies have pleaded that their obligations have been annul­
led by special Act, this defence has not been judicially upheld 

Svr particularly Cayley v. Cobourg. Peterborough and Marmora 
22— ST. ACT.
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R.W. Co., 14 Ur. 571; Attorney-General v. Birmingham, 15 ( à 

D. 423, and Farge y v. Grand Junction R.W. Co., 4 O.R. 232 
The rule laid down by Mr. Justice Osier, at p. 243 of this cas- , 
is that “where the terms of a statute are not imperative, bill, 
as here, optional or permissive, the fair inference is that Mi 
Legislature intended that the discretion as to the use of general 
powers thereby conferred, should be exercised in strict conform 
ity with private rights:” see also Edinburgh and Glasgow R.W 
Co. v. Campbell, 9 Law Times N.S. 157, 4 Macq. II.L. 570.

5. Whether a mandamus, injunction, specific performance, or 
damages is the proper remedy. The writ of mandamus ih e 
command issuing in the King’s name to perform a plain lego 
duty, and is usually employed only where no other sufficient 
remedy can be had in the Courts. Where, as is frequently th 
case, agreements in which railways are concerned are legal i' * t 
and validated by statute, there is not only a binding duty but 
a legal obligation imposed, and in such cases where there is a 
speedier and more ample remedy by writ of mandamus, that In.-, 
been granted in lieu of damages : Ex p. The Attorney-General 
of New Brunswick, Re The New Brunswick and Canada R.W. Co.. 
1 i N.B.R. 667 ; but where an equally efficient remedy may I» 
had in an action, a writ of mandamus will not be granted : Qv 
bee v. Montreal and Sorel R.W. Co., 7 L.N. 5. For an inter-st 
ing article on the history of this proceeding and its extension in 
modern times, see 102 Law Times Journal, p. 420.

In Ontario, where debentures were Issued under the pruvi> 
ions of a statute, a mandamus was granted upon the applicati >n 
of creditors, who became entitled to the debentures upon th 
company’s default in paying advances, for registration as 
holders of the debentures so as to enable them to vote : Re Thom 
son and the Victoria R.W. Co., 8 P.R. 423; see also Rc Osler v 
Toronto, Grey and Bruce R.W. Co., 8 P.R. 506; Re Johnson \ 
Toronto, Grey and Bruce R.W. Co., ibid., p. 535.

It has been stated by Mr. Justice Gwynne, in Grand Jut) 
lion R.W. Co. v. Peterborough, 8 S.C.R. at pp. 121, et scq., Uiat 
the prerogative writ of mandamus is not in Ontario applieab! 
as a remedy to enforce specific performance of what are in 
effect mere personal contracts, even though validated by statut.. 
and that such relief must be obtained in an action, and this 
decision was followed in Rc Canada Atlantic R.W. Co. v. Cam­
bridge, 3 O.R. 291 ; but in Kingston v. Kingston, etc., Electric
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R.W. Co., 28 O.R. 399, 25 A.R. 462, it was decided that the pre­
rogative writ of mandamus can only be obtained on a motion 
and not in an action, and that it is not a remedy which can be 
employed to enforce rights under a contract, even though the 
contract has received legislative sanction: Re London, Huron, 
and Bruce R.W. Co., 36 U.C.R. 93; Re Hamilton and North- 
Western R.W. Co., 39 U.C.R., at p. Ill, and Kingston v. Kings­
ton, etc., R.W. Co., 25 A.R., at p. 469.

Injunction or Damages. The general principles upon which 
the Courts a *t in granting or refusing an injunction (manda­
tory or otherwise), were discussed in Shelfer v. London Electric 
Lighting Co. (1895), 1 Ch. 287, and the following general rules 
laid down by A. L. Smith, L.J., bear sufficiently upon our sub­
ject to be quoted : (1) If the injury to the plaintiff’s legal right 
is small; (2) and is capable of being estimated in money : (3) 
is one which can be adequately compensated by a small money 
payment ; (4) and the case is one in which it would be oppres­
sive to the defendant to grant an injunction, damages in lieu of 
an injunction may be awarded.

If these four requirements are found in combination in a 
ease, then damages in substitution for an injunction may be 
given.

There is a fifth general rule well illustrated by the case of 
Kingston v. Kingston, Portsmouth and Cataraqui Elect rie R.W. 
Co., 28 O.R. 399, 25 A.R. 462, where the Court would not grant 
a mandatory injunction to compel a railway to run cars over 
the whole of its line during the whole of the year, because it 
could not see to the enforcement of such a decree in all its 
details: see also Bickford v. Town of Chatham, 16 S.C.R. 235, 
where the same rule was laid down. In Wilson v. Northampton, 
itc., R.W. Co., L.R. 9 Ch. 279, defendants frankly ad­
mitted their breach of a covenant to erect a station 
and other works and offered to pay damages, but re­
sisted plaintiff’s claim for an injunction. The Court, 
while condemning the defendants’ conduct as a breach of 
faith, directed an inquiry as to damages on the ground that in 
this way justice could better be done to the plaintiff than by a 
decree for specific performance, as the terms of the contract 
were indefinite, and the Court by specific performance could 
only give the plaintiff the very minimum of what was expressed, 
whereas in an inquiry as to damages, everything might be pre-
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sumed in favour of the plaintiff. The principles invoked in 
these eases are laid down also in St. Thomas v. Credit Valley 
R.W. Co., 7 O.R. 332, 12 A.R. 273, where plaintiff's sought to 
compel defendants to run to a certain point in St. Thomas pur­
suant to agreement, but this wa held unenforceable and dam 
ages were given instead, and in Brussels v. Ronald, 11 A.R. 60f>. 
at p. 614.

On a subsequent occasion (St. Thomas v. Credit Valley R.W. 
Co.. 15 O.R. 673), it was held that the measure of damages which 
the city might recover for breach of this agreement would not 
include personal loss or inconvenience suffered by travellers or 
citizens, nor damages for depreciation of property, but would 
include damages for loss of taxes arising from such depreciation.

The English cases in which an" injunction or specific per­
formance were granted were reviewed by Maclennan, J.A., in 
his dissenting judgment in Kingston v. Kingston, etc.. Electric 
R.IV. Co., 25 A.R., at p. 472, ct seq. It may be noted that spe­
cific performance or an injunction is more readily granted 
where something is to be done off the line of railway, while 
damages are the more frequent form of relief where the other 
remedies would interfere with the operation of the road. In 
Sanderson v. Cockcrmoutli R.W. Co., 11 Beav. 497, specific per­
formance of a contract to construct and maintain roadways and 
slips for cattle was decreed. In Lytton v. Great Northern K.W. 
Co., 2 K. & J. 394, a similar decree was made for the construc­
tion of a siding with approaches. In Lindsay v. Great Northern 
K.W. Co., 10 Hare 664, a company was restrained from passing 
a station without stopping, and see also liigby v. Great Western 
R.W. Co., 2 Ch. App. 44. In Hood v. North, Eastern R.W. Co., 
8 Eq. 666, 5 Ch. 525, and Wallace v. Great Western R.W. Co., 
A.R. 44, railway companies were ordered to erect stations. In 
Wilson v. Furness R.W. Co., 9 Eq. 28, a road and wharf, and in 
Raphael v. Thames Valley R.W. Co., 2 Ch. 147, a road and 
approaches were ordered to be built, and in Storer v. Great 
Western R.W. Co., 2 Y. & C.C.C. 48, an archway was ordered to 
be built pursuant to a contract in that behalf, but where there 
was a contract to erect a station with switches, sidings and all 
necessary accommodation, and to keep a stationmaster and other 
officers there, and to stop all ordinary trains there, and use that 
station as the main station, it was held that such an agreement 
could not be specifically performed : Bickford v. Chatham. 10 
O.R. 257, 14 A.R. 32, 16 S C R 235.
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Wages of Labourers.

205. In every case in which the Parliament or (sic) Canada Hate of
votes financial aid by way of subsidy or guarantee towards the labourer*
cost of railway construction, all mechanics, labourers, or other per- "n °°'|

struct ion
sons who perform labour on such construction, shall be paid of lines 
such wages as are generally accepted as current for competent jY«ed*i»y 
workmen in the district in which the work is being performed; Pnrlin- 
and if there is no current rate in such district, then a fair and 
reasonable rate; and in the event of a dispute arising as to what 
is the current or a fair and reasonable rate, it shall he deter­
mined by the Minister, whose decision shall be final.

This section is new. Similar legislation is to be found in 
various provincial enactments which grant subsidies to railways 
and which impose as a term of payment a provision that all 
workmen employed on the undertaking shall be paid the current 
rate of wages in the locality. See, for instance, 4 Edw. VII., 
cap. 18, sec. 62 (Ont.), and similar general provisions for pay­
ment of labourers employed on public works or on railways 
chartered by the Province, contained in R.S.O. (1897), cap. 1m, 
see. 5.

The above provision is so general in its terms that it would 
appear to be necessary for subsidized railways to exact a similar 
stipulation from all persons to whom they let a contract for the 
construction of any portion of their roads which may be sub­
sidized.

The term “Minister” employed in this section refers to the 
Minister of Railways and Canals under section 2 (O.). ante, and 
not to the Minister of Labour.



PART VIII.

Appoint­
ment of 
inspoct • 
ing
engineer»
Duties.

Powers of 
inapec-

Inspection of Hailway.

Inspecting engineers, see. 206.
Inspection—

Before opening, sec. 207.
When out of repair, see. 208 to 210.

Inspecting Engineers.

206. Inspecting engineers may be appointed by the Minister 
or the Board, subject to the approval of the Governor in Council.

2. It shall be the duty of every such inspecting engineer, 
upon being directed by the Minister or the Board, as the case 
may be, to inspect any railway, or any branch line, siding, or 
portion thereof, whether constructed, or in the course of con­
struction, to examine the stations, rolling stock, rails, road bed, 
right of way, tracks, bridges, tunnels, trestles, viaducts, drain­
age, culverts, railway crossings and junctions, highway and 
farm crossings, fences, gates, and cattle-guards, telegraph, tele­
phone. or other lines of electricity, and all other buildings, 
works, structures, equipment, apparatus, and appliances there­
on, or to be constructed or used thereon, or such part thereof 
as the Minister or the Board, as the case may be, may direct, 
and forthwith to report fully thereon in writing to the Minister 
or the Board, as the case may be.

d. Every such inspecting engineer shall be vested with all 
the powers in regard to any such inspection as are provided in 
section forty-nine.
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4. Every company, and officers and directors thm-ot, Duti

within their knowledge and power, in all matters inquired into inK in
spooling

by him, and shall submit to such inspecting engineer all plans, engine.*r*. 
specifications, drawings, and documents relating to the construc­
ts ii, repair, or state of repair, of the railway, or any portion 
thereof. 51 V., c. 29, s. 26.

5. Every such inspecting engineer shall have the right, while inspect
• ngaiged in the business <> such inspection, to travel without Engineer» 
« barge on any of the ordinary passenger trains running on the J1™? f 
railway, and to use without charge the telegraph wires and free, 
machinery in the offices of, or under the control of, any such {èîgraph 
company. 51 V., c. 29, s. 27, Am.

6. The operators, or officers, employed in the telegraph Tran,
offices of, or under the control of, the company, shall, without n‘‘88i,"ri

of tele
unnecessary delay, obey all orders of any such inspecting grams.
« ngineer for transmitting messages ; and every such operator or 
officer who neglects or refuses so to do, shall, for every such penalty
* fTcnee, he liable, on summary conviction, to a penalty of forty 
dollars. 51 V., c. 29, s. 28.

7. 'I production of his appointment in writing, signed by Proof of 
lie « f Commissioner of the Board, or the Secretary, or by 1 * 

ih nster, shall be sufficient evidence of the authority of such rity.
m « ting engineer. 51 V., c. 29. s. 29, Am.

K. Every person who wilfully obstructs any inspecting Penalty 
( ngineer in the execution of his duty, is liable, on summary’ con- meting 
vietion, to a penalty not exceeding forty dollars: and in default 
of payment thereof forthwith, or within such time as the con- gineer*. 
victing justice or justices of the peace appoint, to imprisonment 
with or without hard labour for any term not exceeding three 
months. 51 V., c. 29, s. 30.

Sub-sections 1, 2 and 3 of this section are new, sub-section 4 
is identical with section 26 of the Act of 1888, sub-section 5
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gives the right to travel only on the “ordinary passenger 
trains” of the company, whereas under section 27 of the Act of 
1888 the right to travel on the company’s trains was unlimited; 
sub-sections 6, 7, and 8 are transcripts of sections 28, 29. and 30 
of the Act of 1888, with the substitution of the Chief Commis­
sioner and Secretary of the Hoard of Railway Commissioner's 
for the Chairman and Secretary of the Railway Committee.

Inspection of Railway.

Leave of 207. No railway, or any portion thereof, shall be opened for 
iM-forv the carriage of traffic, other than for the purposes of the eon 
opening, struetion of the railway by the company, until leave therefor 

has been obtained from the Hoard, as hereinafter provided.

pro. 2. When the company is desirous of so opening its railway,
eeedinge. or any portion thereof, it shall make an application to the 
Affidavit Board, supported by affidavit of its president, secretary, engi­

neer, or one of its director*, to the satisfaction of the Board, 
alleging that the railway, or portion thereof, desired to be si» 
opened is, in his opinion, sufficiently completed for the safe 
carriage of traffic, and ready for inspection, and request the 
Board to authorize the same to be opened for such purpose.

When 
opening 
reported 
to Im*

Order of 
Board.

3. Before granting such application, the Board shall dinvt 
an inspecting engineer to examine the railway, or portion 
thereof, proposed to he opened, and if the inspecting engineer 
reports to the Board, after making such examination, that in 
his opinion the opening of the same for the carriage of traffic 
will he reasonably free from danger to the public using the same, 
the Board may make an order granting such application, in 
whole or in part, and may name the time therein for the open­
ing thereof, and thereupon the railway, or such portion thereof 
as is authorized by the Board, may be opened for traffic in 
accordance with such order.
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4. But if such inspecting engineer, after the inspection of Whim 
the railway, or the portion thereof, shall report to the Board V/'portïd 
that in his opinion the opening of the same would be attended «langer- 
with danger to the public using the same, by reason of the in 
completeness of the works or permanent way, or the insufficiency
of the construction or equipment of such railway, or portion 
thereof, he shall state in his report the grounds for such Notice 
opinion, and the company shall be entitled to notice thereof, nn 
and shall be served with a copy of such report and grounds, company, 
and the Board may refuse such application, in whole or in part, 
or may direct a further or other inspection and report to be 
made.

5. If thereafter upon such further or other inspection or Pro 
upon a new application under this section, the inspecting engin-
eer reports that such railway, or portion thereof, may be opened in»pec- 
without danger to the public, the Board may make the like 
order as provided in sub-section 4 of this section and thereupon Order for 

the railway, or such portion thereof as is authorized by the'p'n,nc 
Board, may be opened for traffic in accordance therewith.

6. The Board, upon being satisfied that public convenience Leave 
will he served thereby, may, after obtaining a report of an in- f^ghtf 
specting engineer, allow the company to carry freight traffic tnffir. 
over any portion of the railway not opened for the carriage of 
traffic in accordance with the preceding provisions of this sec­
tion.

7. If any railway or portion thereof is opened contrary to opening 
the provisions of this section, the company, or person to whom jp'aveof 
such railway belongs, shall forfeit to IIis Majesty the sum of Hoard, 
two hundred dollars for each day on which the same is, or con­
tinues. open until such order is obtained. 51 V., c. 20. ss. 20 Penalty, 

to 204, Am.

This section is an amendment and consolidation of sections 
200 to 204 of the Act of 1888. It is based upon the English
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Regulation of Railways Acts, 5 & G Viet., cap. 55, secs. 45 and 4G. 
and 36 & 37 Viet., cap. 76, sec. 6, the latter section being in most 
respects similar to sub-section 4 supra.

Until a railway is declared to be open for public traffic the 
company is not subject to the liabilities of common carriers, 
nor bound as such to carry whatever traffic is offered, unless 
it has invited the public to use it or has held itself out as ready 
to receive ordinary traffic: Macrae v. Canadian Pacific R.W. 
Co., Mont. L.R. 4 Q.H. 191. Browne v. Brockville d1 Ottawa 
R.W. Co., ‘JO IT.C.R. ‘J02, is a ease in which the liability of a 
railway company for the negligence of a contractor while the 
road was under construction, was somewhat discussed and the 
opinion xvas expressed, though no definite decision was given, 
that under such circumstances the company would not be liable 
for injuries due to the contractor’s negligence.

Where the down line of a railway had been approved in 
England under 36 & 37 Viet., cap. 76, sec. 6, (similar to sub­
section 4 supra), and the up line, though not approved, had also 
been open for traffic, an injunction restraining the use of 
the up line by the company was granted at the instance of the 
Attorney General ami it was held that the Board in England 
was not functus officio because it had approved of the opening 
of the down line. It was also held that the Court would not 
review the decision of the Board nor the grounds on which tin1 
Inspector had based his report. The Board having declared 
its decision, that without more, was sufficient to enable the 
Court to act at the instance of the Attorney General: Attorney 
General v. Oxford, etc., R.W. Co., 2 W.R. 330; followed and 
approved: Attorney General v. Cockermouth, L.R. 15 Eq. at 
p. 178. The mere fact that an illegal act is being committed, 
such as the attempt to operate a new* railway or portion thereof 
before the sanction of the Board is obtained, is sufficient in all 
such eases to justify an injunction at the instance of the Attor­
ney General without proof of the existence of any actual dam­
age1: Attorney General v. Shrewsbury Bridge Co., 21 Ch.I). 
752; Attorney General v. London d* North Western R.W. Co.. 
(1900), 1 Q.B. 78.

The prohibition contained in this section is equally appli­
cable to the whole railway or to a portion thereof. After operat­
ing a line for some years after it had been approved, a rail 
way laid a new line parallel to their main line for about a mile



INSPECTION OF RAILWAY. 347

and substituted a new for an old junction at a point nearly 
opposite to the old one and also made two new stations on the 
new line, it was held that the new portion should not have been 
nwd without previous notice to the Board of Trade: Attorney 
<Icmral v. Great Western R.W. Co., L.R. 7 Ch. 767.

Where an inspector under the corresponding English sec­
tion reports that the opening of a railway will be attended 
with danger to the public by reason of the incompleteness of 
tin works and gives the grounds of his decision, the provisions 
i f th«- statute are satisfied, the Board of Trade has exclusive 
.jurisdiction in the matter, and the Court will not enter into 
1 he question whether the reasons given by the Inspector do not 
show on its face that he has come to a wrong conclusion : 
Attorney General v. Great Western R.W. Co., 4 Ch.D. 735.

The mere fact that the work has been approved by an officer 
i.f the Board appointed to supervise or inspect it would not 
relieve the company from negligence for any subsequent defect 
whereby an accident happens ; see notes to section 195 (f) ante.
Section 242 sub-section 3 infra also expressly provides that no 
nspeetion shall relieve the company from any liability other­

wise imposed by law.

208. Whenever any complaint is made to the Board, or the \\ her.* 

Hoard receives information, that any railway, or any portion 
thereof, is dangerous to the public using the same, from want of repair. 
r< newal or repair, or insufficient or erroneous construction, or 
from any other cause, or whenever circumstances arise which, 
in its opinion, render it expedient, the Board may direct an Inapec 
inspecting engineer to examine the railway, or any portiontl0n 
thereof; and upon the report of the inspecting engineer may noard 
order any repairs, renewal, reconstruction, alteration or new"J.^r 
work, materials or equipment to be made, done, or furnished repairs, 
by the company upon, in addition to. or substitution for, any etc' 
portion of the railway, which may, from such report, appear 
to the Board necessary or proper, and may order that until 
such repairs, renewals, reconst ructidn, alteration, and work. May en 
materials or equipment are made, done and furnished to its^,n uw 
satisfaction, no such portion of the railway in respect of which portions
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pending

Or of 
•'H'ij,

such orcbr is made, shall be used, or used otherwise than sub­
ject to such restrictions, conditions and terms as the Board may 
in such order impose. And the Board may by such order, con­
demn, and thereby forbid further use of, any rolling stock 
which, from such report, it may consider unfit to repair or use 
further.

Penalty 
for non-

pi ianee.

abetting.

I aspect- 
ing
engineer

danger

prohibé

Pro­
cedure.

Reason* 
and 
defects 
must lie 
stated.

Penalty.

2. If, after notice of any such order made by the Board, the 
company shall use any rolling stock, after the same has been 
so condemned by the Board, or shall disobey or fail to comply 
with any order of the Board made under this section, the com­
pany shall, for each act of disobedience, forfeit to His Majesty 
the sum of two thousand dollars; and any person wilfully and 
knowingly aiding or abetting any such violation shall he guilty 
of an offence, and on conviction thereof shall be liable to a pen­
alty of not less than twenty, nor more than two hundred dollars 
51 V., c. 29, s. 205, Am.

See notes to sections 206 and 207.

209. If in the opinion of any inspecting engineer, it is 
dangerous for trains to pass over any railway, or any portion 
thereof, until alterations, substitutions or repairs are made 
thereon, or that any of the rolling stock should be run or used, 
the said engineer may, by notice, forthwith, either forbid the 
running of any train over such railway or portion of railway, 
or require that the same be run only at such times, under such 
conditions, and with such precautions, as he. by notice speci­
fies, and he may forbid the running or using of any such roll­
ing stock by serving upon the company owning, running or 
using such railway, or any officer having the management or 
control of the running of trains on such railway, a notice in 
writing to that effect, with his reasons therefor, in which he 
shall distinctly point out the defects or the nature of the danger 
to be apprehended; and for every act of non there
with such company shall forfeit to Ilis Majesty the sum of two 
thousand dollars. 51 V., e. 29, s. 210, Am.

092290
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2. The inspecting engineer shall forthwith report the same 
to the Board, which may either confirm, modify or disallow the 
act or order of such engineer ; and notice of such confirmation, 
modification or disallowance shall be duly given to the com­
pany. 51 V., c. 29, s. 211, Am.

See notes to sections 206 and 207.

210. No prosecution for any penalty under the last two pre- 
ruling sections shall be instituted without the authority of the 
Board first had and obtained

Report ot 
inspect
lag
engineer.

thereon.

I'rosecu-

penaltie* 
must be



PART IX.

Operation of Railway.

Trains—
Equipment, apparatus and appliances, see. 211 to 213.
Accommodation and running of trains, sec. 214 to 231.
Carriage of mails, naval and military forces, etc., see 232.

Telegraphs and telephones, see. 233, 234.
Accidents, see. 235, 236.
Animals at large, see. 237.
Weeds on company’s land, sec. 238.
Prevention of. and liability for, fires, see. 239.
Purchase of railway by person without corporate power to

operate, sec. 240.
Railway constables, sec. 241.
Actions for damages, see. 242.

General Sole on Negligence in Operating I! ail ways.

The subject of negligence in failing to comply with the pro­
visions of the statute respecting the operation of railways will 
be dealt with under their particular heads; but the following 
general remarks are made by way of introduction.

Breach of Statutory Duty. It has been said that when th<r« 
is a duty imposed by a statute such as the “Factories Act” of 
Ontario for which a penalty is provided, a person injured has 
no civil right or remedy of suing for damages which he person­
ally suffered through the breach of the statute : Roberts v. Tay­
lor, 31 O.R. 10; but the principle of this case was disaffirmed 
and over-ruled by the Court of Appeal for Ontario, in Fahey 
v. Jephcott, 2 O.L.R. 449, reversing the judgment of Street, 
at the trial, reported 1 O.L.R. 18.

This may now be considered as settled law, as the same prin­
ciple was laid down in England in Groves v. Wimborne i 1898), 
2 Q.B. 402, and in the later Canadian cases of Myers v. Sault 
Ste. Marie Pulp Co., 3 O.L.R. 600; Sault Stc. Marie Pulp Co. v 
Myers, 33 S.C.R. 23; and Billing v. Semmens, 7 O.L.R. 340,
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8 (XL.R. 540. This rule cannot lx* said to exist in the Pro­
vince of Quebec, where the Factories Act is treated as a police 
regulation only and not as affecting the civil responsibility of 
employers towards their employees : Montreal Rolling Mills v. 

orcoran, 26 8.C.R. 595.
So far, therefore, as railway companies come within the 

provisions of any Provincial Factories Act (except the Quebec 
Statute) in regard to the use of machinery or premises within 
tiie meaning of that Act, it may be taken that even though no 
civil right of action is provided by the statute, a person in­
jured owing to failure to comply with it, may recover damages 
based upon the company’s negligence in failing to provide 
.statutory safe-guards exacted for his protection.

A similar question arises under the Railway Act because 
there are many sections imposing special duties upon railways 
for which no express civil remedy is given. By section 294 
infra which prescribes penalties for any act or omission contrary 
to the statute for which no specific penalty is named, it is 
also provided that a company “doing or omitting to do any­
thing required by the Act’’ is liable to any person injured there­
by for the full amount of damages sustained by such act or 
emission. In Curran v. Grand Trunk JZ.W. Co., 25 A.R. 407. 
sec. 289 of the Act of 1888, corresponding to see. 294 of the 
present statute, was considered and it was laid down that, 
not only did the section give a right of action to anyone in­
jured on account of a breach of the Railway Act, but that in 
the case of a workman thus injured, he was not limited to the 

■ lamages given by the “Workman’s Compensation Act” of 
Ontario, but ought to recover, in the terms of the statute, “the 
full amount of damages sustained.” See also Washington v. 
Grand Trunk R.W. Co., 24 A.R.183, 28 S.C.R. 184; Grand Trunk 
R.W. Co. v. Washington, (1899) A.C. 275. Apart therefore 
from any general principle enunciated in the cases decided un­
der the “Factories Act”, it is safe to assume as a general pro­
position that failure to comply with the terms of the Rail­
way Act confers as a rule a right of action upon any person 
injured thereby who can bring himself within the remedial 
operation of the statute.

Liability to Public for Servant's Negligence. In consider­
ing whether a master is liable for the acts of his servant re­
sulting in injury to a third person or persons, the question in
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each cusc is whether the servant acted within “the scope of his 
< mployment, ’ ’ and if the answer is in the affirmative, the master 
is liable for the consequences even though what the servant 
«lid was wrongful and may have been contrary to the express 
instructions of the master: Li in pus v. London General Omnibus 
Co., 1 11. & C. 526; Boulton v. London, etc., R.W. Co., L.K. 2
Q. B. 534; Allen v. London, etc., R.W. Co., L.K. 6 Q.B. 65; 
Emerson v. Siagara Savigation Co., 2 O.R. 528; Coll v. Toronto
R. W. Co.. 25 A.R. 55; Steadman v. Raker, 12 Times, L.R. 451 ; 
Hanson v. Waller (1901), 1 K.B. 390; Dawdy v. Hamilton, etc.. 
R.W. Co.. 2 Can. Ry. Cas. 196; and this rule is applied so as 
to render a railway company liable for a circular issued by its 
general manager which was found to be libellous, as it was 
considered that the manager had sufficient authority, acting in 
the course of his duty, to render his employers liable for a libel 
upon one of their conductors : Tench v. Great Western R.W. Co.. 
32 C.O.R. 452, 33 U.C.R. 8. If, however, the company itself 
had no right to do the act complained of, then it would be im­
possible to delegate to an employee power which the company 
does not possess, and could not lawfully exercise, and there is 
no liability for acts of such a nature done by a servant arising 
from any theory of the delegation of an implied authority, and 
s«>. where a railway company had power to arrest for non-pay 
ment of a passenger’s fare, but had no power to arrest for non­
payment of freight shipped by a customer, it was held that it 
could not be made liable to a person arrested by its station 
master for failure to pay freight on goods shipped : Poulton v. 
London, etc., R.W. Co., L.R 2 Q.B. 534.

The onus of proving that a servant was acting within the 
scope of his duty or authority is on the plaintiff, and therefore 
where an omnibus driver was absent and the conductor drove 
it and no evidence was given that he had any right to do so, a 
person injured by the conductor’s negligence or negligent driv­
ing was unable to recover damages from the owner : Beard v. 
London General Omnibus Co. (1900), 2 Q.B. 530.

W here a baggageman assaulted a passenger, it was held that 
the defendants were not liable because he did not act as their 
servant “or in pursuance of his powers”, Cunningham v. Grand 
Trunk R. W. Co., 31 U.C.R. 350, but a company has been 
held liable where section men in promoting the objects for which 
they are employed did so in a careless or negligent way, thereby
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injuring a third person: Vars v. Grand Trunk R.W. Co., 28 V.C. 
(\P. 148; and where a wrecking crew employed in lifting an 
mgine which has been derailed allowed steam to escape, thereby 
frightening plaintiff’s horse and injuring her, the defendants 
were held liable : Stott V. Grand Trunk R. IV. Co., 24 U.C.C.P. 
847. This case was somewhat near the line, as the circumstances 
suggested mere horse play on the part of the wrecking crew, 
and not a mistaken attempt to further the master's interests. 
A somewhat similar action decided in a similar way is Ham­
mond v. Grand Trunk R. IV. Co., 4 O.W.K. 580. That was a 
case in which the gateman employed to lower gates threw a cinder 
at a boy who was leaning on them preventing their being raised. 
The plaintiff’s eye was put out and he brought an action against 
th< imteman and the company. It was contended that the 
plaintiff could not recover as the gateman acted out of malice 
and ill-temper, and not in the company’s interests. The fol­
lowing quotation from the charge of the Trial Judge (Anglin, 
I clearly explains the distinction. “Now, what was the object 
with which Jarman threw that cinder? If he threw it in a 
moment of irritation—annoyed at the boys being on the gates— 
and not for the purpose of getting them away so that lie could 
open the gate, but simply to gratify some spiteful feeling of 
his own against the boys, then it was not an act done in the 
-•ourse of his employment, and the railway company would not 
he responsible for it. If. on the other hand, his object was not to 
hit the boy, but to attract his attention and get him away 
from the gates so that they could be opened, you would pro­
bably come to the conclusion that he did it in the course of his 
employment—the opening of the gates—and if you reach that 
conclusion then that makes the employers liable for the act 
which the servant did.” This charge was approved by the 
Divisional Court. On this subject see also Sanderson v. Collins,
• 18U41 1 K.B. 628 -. Forsythe v. Canadian Pacific R.W. Co., 5 
HW.R, 73.

Liability to the Public for Wrongful Acts of Others. Un­
der certain circumstances a railway company has been held 
liable to passengei* for injuries done by a fellow passenger 
where the conductor knew of the danger of an attack upon the 
plaintiff and failed to prevent it : Blain v. Canadian Pacific 
R.W. Co., 2 Can. Ry. Cas. 69 and 85, 3 Can. Ry. Cas. 143. Hut 
v here the injury has been caused by the action of a trespasser
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on a railway company’s premises loosening a brake and allow 
ing a car to run down an inclined siding to the highway, whi n 
by the plaintiff was injured the defendants were excused : M» 
Douai I v. Gnat Wegtern K.W. Co. (190.1), 2 K.B. 331. \\ h -, 
defendants knowingly allowed a great crowd of intending pas 
sengers to congregate on the station platform and did not ha\ 
a sufficient staff to cope with the crowd that might have b.- n 
expected, they were held liable for injuries to persons push .I 
from the platform in the crush: Fraser v. Caledonia U.W c».. 
5 P. (Ct. of Sess. ) 42. Under certain circumstances the con 
pany may also be liable for the negligence of a contractor or 
sub-contractor. The general rule, however, is that a person is 
not responsible for the negligence of an independent contrac­
tor where the work to be done could not, in the ordinary cours 
lead to injurious consequences, but being delegated to an ind. 
pendent contractor is so negligently carried out by him as to 
cause injury to another : Rower v. Dealt . 1 Q.B.Ü. 321 : Dears,m 
v. Cox. 2 C.IM). 369. In Williams v. Cunningham, Q.K. 23 S < 
263, a firm employed the defendants to move their effects from 
certain premises. While doing so a table was lowered from 
one of the upper windows and the plaintiff (who was not an em­
ployee of the defendants but of the firm whose furniture was 
being moved) while assisting the defendant’s servants was in­
jured by the table falling on him owing to their careless handl­
ing. It was held that as the defendants alone had charge of 
the moving and of the operations of their servants they w-re 
alone liable for the accident. Compare with this Hurdmau \. 
Canada Atlantic K.W. Co., 25 O K. 209, 22 A.R. 292; and 
Canada Atlantic R.W. Co. v. Hardman. 2f> S.O.lt. 205.

Liability of Master to Servant.. At common law an i 
ployer is bound as part of his contract to take reasonable car- 
in the carrying on of his business so as not to subject those 
employed by him to undue risk. If lie does not do so In- will ho 
prima facie liable to an action ; Kington on Negligence. 17"-. 
Rarlonsliill Coal Co. v. I!eid, 3 Maeq. 266: and he must employ 
competent servants so as to protect other workmen against in­
jury from their incompetency : Sington, supra.. But where h 
does so, he is not liable at common law for injury suffered ow­
ing to the negligence of a fellow servant, where he has no know 
ledge of his incompetence: Wood v. Canadian Pacific R.W. (
30 S.C.K. 110. He must also at common law maintain his pr
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mises in a reasonably safe condition and must use machinery 
which is reasonably fit and safe for the purposes for which it 
is intended, and if he docs not do so he will be responsible in dam­
ages for any injury which the servant thereby suffers: Bar- 
tonshill v. Reid, 3 Macq. 266; BartonshiU v. MacQuire, 3 Macq. 
310; Sword v. Cameron, 1 Se. Hess. Cas. (‘2nd ser. ) 493 : Riddle v. 
Lovett, 16 Q.B.D. 605. Bui where the accident happens through 
the unauthorized act of a fellow servant, not in accordance 
with, but, in fact, opposed to the usual system employed, the 
plaintiff cannot recover: Alexander v. Miles, 7 U.L.B. 103. 
If the system is faulty through the absence of some proper 
guard for the workman, that is evidence of negligence for which 
the plaintiff injured may recover: Bisnaw v. Shields. 7 O.L.R. 
210, and so if a minor is put to work in a dangerous place with­
out l>eing warned by the foreman or superintendent of the 
danger, the employer will be liable: Gunn v. L< Hoi, 10 B.C.R. 
59. And in an appeal from the Province of Quebec» it has been 
held that it is the duty of the employer not only to order the 
discontinuance of operations on insecure premises, but to take 
measures to insure the carrying out of such orders: Lamoureux 
v. Fournier, Q.R. 21 S.C. 99. 33 S.C.R. 675.

Common Employment. Before the Workman's Compensa­
tion Act, which has been re-enacted in several Provinces in 
Canada, it was held that an employer was not liable for any 
injury caused by the negligence of a fellow servant. That was 
supposed to have been one of the risks which the servant as­
sumed as part of his contract: Priestly v. Fowler, 3 M. & W. 1. 
Some cases already cited hear this out. The same principle 
was adopted in the United States in Farwell v. Boston RAY. 
Co., 4 Met. (Mass.) 49. And the doctrine has been extended so 
as to include those who are superintendents and foremen or 
are engaged in a different branch of the master’s business, un­
der the terms “fellow servants,” so as to prevent an employee 
from recovering damages where injured by their negligence : 
Wilson v. Merry, L.R. 1 S. & D. 326; Howells v. Landore, L.R. 
10 Q.B. 62; Hastings v. Le Roi. 10 B.C.R. 9. 34 S.C.R. 177. The 
doctrine of common employment does not exist in Quebec and 
there it is no answer to an action for negligence that the fault 
was that of a fellow-servant: The Queen v. Filion, 24 S.C.R. 4K2: 
followed The Queen v. Grenier, 32 S.C.R. 42; Asbestos v. Durand, 
ih., 285.

___
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An employer or his partner are never treated, however, as 
fellow servants, and a servant could always recover for injuries 
occasioned by their negligence : Ashworth v. Stanwix, 30 L.| 
(j-B. 183 ; Wilson v. Merry, supra. Nor is he regarded as a 
fellow servant even if he works with him : Mcllors v. Shaw, 3<> 
L.J.Q.B. 333. Nor can the master set up such a defence when 
there is a statutory duty actually imposed upon him which his 
servants failed to carry out : droves v. Wimbornc (1898), 2 
Q.B. 402; Hillings v. Semtnens, 7 O.L.R. 340, 8 O.L.R. 540.

By various Workman’s Compensation Acts similar in most n 
speets to that passed in Ontario, R.H.O. ( 1897). cap. 160. sic 
3, it is provided that a master shall be liable under certain cir- 
eumstanees which did not previously exist. Five cases are given 
by section 3 which provides that the master shall be liable where 
any injury is caused :

1. By a defect in the ways, works, machinery, etc., used in 
the business of the employer.

2. By reason of the negligence of anyone in his service who 
has any superintendence entrusted to him while in the exorcise 
of such superintendence.

3. By reason of the negligence of any one in his service to 
whose orders the workmen were bound to conform and did con­
form.

4. By reason of the act or omission of any one in his ser­
vice done in obedience to the rules or by-laws of his employer or 
in obedience to particular instructions given by the employer or 
anyone having authority from him for that purpose.

5. By reason of the negligence of anyone in his service hav­
ing charge or control of railway locomotives, signals or machines

These are only the sulwtance of what is there cited and the 
Act was further amended and enlarged in Ontario by 62 Viet. 
(2), cap. 18.

The following principles in dealing with this statute in its 
application to railway companies are suggested :

1. This legislation is applicable to railways within the juris 
diction of the Federal Parliament : Canada Southern HAY. Co.. 
v. Jackson, 17 S.O.R. 316, but it may be doubted whether sec. 
5 of that Act having reference to packing frogs and wing 
rails can apply to a Dominion Railway : Washington v. Grand 
Trunk It. IV. Co., 24 A.R. 183. This decision was reversed by
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the Supreme Court ; 28 S.C.R. 184, whose judgment was affirmed 
hy the Privy Council (1899) A.C. 275; but the constitutional 
point decided by the Court of Appeal was left untouched, and 
having regard to such decisions as Madden v. Nelson, etc., U. IV. 
Co.,5 B.C.K. 541 ; (1899), A.C. 626, discussed in 2 Can. Ry. ( as. 
pp. 266 and 267, it is probable that sec. 5 of the above Act does 
not apply to Federal Railways.

2. The onus of proof in showing that there is negligence 
within the meaning of the Act. is upon the plaintiff as in other 
a et ions: Young v. Owi n Sound Drcdgt Company, 27 A.R 649 ; 
but where the machine is dangerous, it is not necessary to pro­
duce the testimony of eye witnesses to explain how the accident 
happened and it is open for the jury to draw inferences from 
the facts showing negligence: Godwin v. Si wcombi, 1 O.L.R.

; Griffiths v. Hamilton Light and Cataract Cower Co., 6 
O.L.R. 296. It does not follow, however, that whenever a work­
man uses a dangerous machine and is injured by it without any 
negligence on the part of the employer being shown, the latter 
is responsible for the injury unless he can prove negligence 
• .il the workman's part : Walsh v. Whitcley, 21 Q.B.D. 271

3. The Ontario Workman's Compensation Act is wider in 
its scope than the English statute, for by section 6 as con­
strued by the Ontario Courts an employer is liable for an in­
jury to his servants due to a defect in the machinery caused by 
the negligence of a fellow servant employed by the master : 
Markh v. Donaldson, 7 O.L.R. 376, 8 O.L.R. 682. A somewhat 
similar case decided upon an appeal from the Nova Scotia 
Courts is Grant v. Acadia Coal Co., 32 S.C.R. 427. The point 
was also recently raised in Sell woof) v. Michigan Cintrai /MV’. 
Co., 5 O.W.R. 157, where it was held that the defendants were 
answerable for the negligence of a person to whom they had 
entrusted the duty of seeing that a locomotive was repaired so 
as to make it safe for ordinary use. and it was held that if 
the defendants did not provide for a proper examination of 
the locomotive causing the injury and the defect would have 
been discovered if such examination had been made, they were 
answerable at common law for a breach of the duty which they 
owed the person injured of taking reasonable care to provide 
proper appliances and maintain them in a proper condition, 
and if on the other hand they did provide for such an examina­
tion but it was negligently carried out they were answerable
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for the negligence of the person to whom they had entrusted 
the performance of that duty. See also Glasgow v. Toronto 
Tap* r Manufacturing Co., 5 O.W.R. at page 108, and compare 
Brunei! v. Canadian Pacific R.W. Co., 15 O.R. 375, where tli 
boiler burst owing to a fellow servant’s lack of attention to it.

4. As already mentioned where there is provision made by 
statute for certain precautions to be used for the protection of 
an employee and those precautions are not used that is prima 
far it evidence of negligence: Mgers v. Sault Stc. Marie Culp 
Co., 33 S.C.R. 23 : B illing v. Sent mens, 7 O.L.R. 340, 8 O.L.R. 540.

5. Where an action is brought and judgment rendered un­
der tin- Workman’s Compensation Act the damages are usually 
expressly limited by statute, and a jury cannot allow more than 
the statute permits.

Evidence of Negligence. In all cases there must be affirma­
tive evidence of negligence and a jury is not justified in ren­
dering a verdict upon mere conjecture or guess-work, but tin- 
liability of the company must be proved either expressly or by 
necessary implication from facts to be submitted to a jury : 
Young v. Owen Sound Dredge Co., 27 A.R. 659 ; Montreal Boll­
ing Mills v. Corcoran. 27 S.C.R. 595; Dominion Cartridge Co.. 
v. McArthur, 31 S.C.R. 392. This case, however, was reversed 
by the Privy Council on the facts in McArthur v. Dominion 
Cartridge Co. (1905) A.C. 72. Such evidence, however, need 
not be based upon statements of eye witnesses but may be in­
ferred by a jury from the facts submitted to them : Griffith* 
v. Hamilton Light t(- Cower Co., 6 O.L.R. 296. This is empha­
sized by the judgment of the Privy Council in McArthur v 
Dominion Cartridge Co., supra, which reversed the Supreme 
Court of Canada and restored the verdict of a jury and th< 
judgments of the two lower Courts upholding it. The plain­
tiff there sued for damages caused by an explosion, and, judg­
ment having been given in his favor, the Supreme Court re­
versed it on the ground that there was no exact proof of tie- 
fault which certainly caused the injury. The Privy Council 
however, thought that while proof to that effect may reason 
ably be required in particular cases, it is not so where the acci 
dent is the work of a moment and its origin and course incap­
able of being detected.

In cases where expert evidence is employed and is necessary 
arid all the expert evidence is in favor of the defendants, a jury
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w« uld not be justified in bringing in a verdict in favor of the 
plaintiff contrary to the evidence so given : Jackson v. Grand 
h unk If.IV. ('u., 2 Can. Ry. Cas. 141, and 156, but where there 
> expert evidence both ways and it is a question of credibility 
ii is for the jury to judge, looking at the evidence as a whole, 
which side is to In* blamed. See remarks of Osler, J. A.. Glas- 
,ioic v. Toronto Paper Co., 5 O.W.lt. 104, at pages 107 and 108.

Res Ipsa Loquitur. In some cases the maxim res ipsa loqui­
tur is invoked in order to raise a presumption of negligence 
: i<nn the mere happening of the act complained of, as where, 
while plaintiff was walking along the street in front of a Hour 

t aler's premises, he was injured by a barrel of Hour falling 
t mm the upper window. In such a case the mere fact of the 
incident without proof of anything more, was evidence of negli- 

nee proper to go to the jury : Byrne v. Boadlc, 33 L.J. Ex. 
13. Where a brick fell out of a railway bridge which the defen­
dant» were bound to maintain and injured a passer-by, shortly 
iiît'T a train had passed, the maxim was invoked and the 
plaintiff' recovered: Keanu y v. London, etc., R. IV. Co., L.R.

> (j.B. 411, 6 (j.B. 759; and so where a coach was overturned 
t was held that the plaintiff had done enough in giving proof 

nf the accident and that the defendant must rebut the pre­
sumption of negligence arising from the circumstances: Christie 
\ Griggs, 2 Camp. 79. In all such eases, however, the presump­
tion arising from the accident is not conclusive of negligence 
luit may be rebutted: Bird v. Great Northern R.IV. Co., 28 L.J. 
K\. 3; Kington on Negligence 120.

IL.s Gestae. In Armstrong v. Canada Atlantic R.W. Co., 
1 (’an. Ry. Cas. 444. a statement made by the deceased at the 
t in. of the accident and shortly before his death, was admitted 
in < vidence to explain the accident. The general subject of 
admitting statements made at the time of an accident is dis- 

isv. d in the notes to that case, 1 Can. Ry. Cas. 448. In Ohio, etc., 
HAY. Co., v. Stein, 19 L.R.A. 733, the evidence of statements 
made to the injured man by the engineer at the time of the 
an idi nt was admitted as evidence and treated as being part 
vf the res gestae and not merely hearsay evidence.

The case of Armstrong v. Canada Atlantic R.W. Co., was 
v. r-ruled on other grounds by the Court of Appeal, 2 Can. 

Ry. Cas. 339, but this point was not touched upon. In Henry 
v Grand Trunk R.W. Co., 4 O.W.R. 23, the subject was con-
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sidered by MacMahon, J., who in the ease of an accident at a 
station which resulted in the death of the plaintiff's husband 
was asked to admit evidence of statements made by the deceased 
after the accident and before his death to the effect that th 
defendant’s station agent was to blame, and also evidence that, 
this being said in the presence of the agent, he did not deny 
it. It was decided, however, that such statements were mal- 
too long after the accident to be treated as part of res gesta<.

Subsequent Change of /‘remises. After an accident Iri* 
occurred attempts have sometimes been made to give evidete 
showing a subsequent change of premises in support of a the >i, 
that the premises were previously defective. It has been held, 
however, that the mere fact that after an accident the own i 
of the premises has made changes which he considers will Ir­
an improvement, is not evidence that the premises were p«- 
viously defective and should not be admitted or allowed for cm 
sidération by a jury: Hart v. Lancashire, etc., KAY. Co., 21 
L.T.N.S. 261; Cole v. Canadian Pacifie RAY. Co., lit |\|{. 10f>, 
Pudscy v. Dominion Atlantic /MV. Co., 27 N.S.R. 4i>8.

Contributory Negligence. .Bowen, L.J., in Thomas v. Quae 
termainc, 18 Q.B.D. at page 694 defines contributory negli­
gence as follows: “Contributory negligence on the part of an 
owner only means that he, himself, has contributed to tin- am 
«lent in such a sense as to render the defendant’s breach of dut\ 
no longer its proximate cause.” The subject is discussed at 
length in Kington on Negligence, pages 122 to 132, where var­
ious definitions of contributory negligence are given. The « fi‘-<-t 
of contributory negligence at common law is to deprive th 
plaintiff of all right of action: Phillips v. (/rand Trunk /MV 
Co., 1 Can. Ry. Cas. 399. But the rule in Admiralty in England 
is in such eases to divide the damages, making the defendant 
therefore liable for only half the damages caused by him : Sin : 
ton, page 124; The Bernina, 13 A.C. 1 ; and the same rule exists 
in Quebec in actions under the civil code: Canadian Pacifie It It 
Co. v. Boisseau, 2 Can. Ry. Cas. 335, at p. 337.

The general topic of contributory negligence has been r 
eently much discussed in the cas»* of Kowan v. Toronto /Ml 
Co., 29 S.C.R. 717; Inglis v. Halifax, etc., /MV. Co., 1 Can. 
Ry. Cas. 352 and 360; Danger v. London Street l!.\Y. Co.. 30 
O.R. 493; Brown v. London Street BAY. Co., 1 Can. Ry. Cas
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385 and 390; Phillips v. Grand Trunk K.W. Co., 1 Can. Ry. Cas. 
399 ; Half our v. Toronto K.W. Co., 2 Can. Ry. Cas. 314, 325 
and 330; Moyer v. Grand Trunk K.W. Co., 3 Can. Ry. Cas. 1. 
As these eases turn very much upon their individual facts no 
specific rule can be well laid down in regard to them.

Infants. The rule as to contributory negligence cannot 
usually be invoked in the case of infants as it has been held, 
;n most cases, that an infant cannot be expected to exercise the 
same degree of care as an adult and can therefore recover in 
■•uses where if the same accident had happened to an adult 
under similar circumstances, the latter would he without a 
right of action : Farrell v. Grand Trunk K.W. Co., 2 Can. Ry. 
(’as. 249. and notes ; Cummings v. Darngavil Coal Co., 5 F. (Cl. 
of Sess.) 513 ; Sullivan v. Creed (1904), 2 Ir. 317 : Tabb v. Grand 
Trunk K.W. Co., 4 Can. Ry. Cas. 1; Fotvin v. Canadian Pari- 
fic K.W. Co., ib. 8; and see the later notes on this subject in 4 
Can. Ry. Cas. 11.

Disobedience to Orders. Where a workman has been injured 
owing to disobedience to orders which if carried out would 
have averted the accident he is guilty of contributory negligence 
and cannot recover : Jlolden v. Grand Trunk K.W. Co., 2 Can. 
Ry. Cas. 352; and so if the workman disobeys the rules of his 
employers and is injured, he has no right of action : Couth • 
v. Grand Trunk K.W. Co., Q.R. 23 8.C. 242, 4 Can. Ry. Cas. 36; 
Deyo v. Kingston d- Pembroke K.W. Co., 4 Can. Ry. Cas. 42: and 
where precautions are prescribed for a workman's safety of 
which he does not avail himself he cannot recover if an injury 
thereby happens to him : Kandatl v. Ottawa Electric Co., 6 
O.L.R. 619, which was a case where the plaintiff, a line man, 
-lid not use rubber gloves in accordance with his employer’s 
rules. The decision was, however, reversed by the Supreme 
Court in Kandall v. Abeam, 34 S.C.R. 699 on other grounds. 
Where an electrician who was engaged to put defendant’s plant 
in order and see that everything connected with it was in good 
shape, was killed owing to a defect which had existed dur­
ing the whole of his engagement his representatives were un­
able to recover as it was his duty to remedy the very defect 
which caused his death : Davidson v. Stuart, 14 Man. L.R. 74. 
■»4 S.C.R. 215. And so, although, an employer’s manager in a 
• inarry may know’ of the dangerous condition of the works, yet 
if the plaintiff was negligently performing his duties and the
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accident was due to that he cannot recover : Dominion Iron and 
Slid Co. v. Day, 36 N.8.R. 113, 34 8.C.R. 387. Fawcett v. Can 
adian Pacific K.W. Co., 8 H.C.R. 393, 32 S.C.R. 721, is another 
instance of a plaintiff failing to recover because of his dis­
obedience to the master's rules.

Functions of Judge and Jury. In Cameron v. Douglas, 3 
O.W.R. 817, it was said by Britton, J., that where the evidence 
was undisputed that the deceased knew of the danger he was 
incurring, there was nothing to submit to a jury and a non 
suit must be granted even though the jury found that the de­
ceased did not know or realize the risk he was undertaking. 
But the mere fact that the deceased must have known and ap­
preciated the risk will not relieve the defendants if the jury 
is satisfied that he did not freely agree to accept it: Williams 
v Birmingham, etc., K.W. Co. (1899), 2 Q.B. 338; Smith v 
/hi/, , r (1891), A.C. 325.

The following general principles on this subject are sug­
gested :

1. The judge must decide as a question of law whether the 
facts disclose any evidence of negligence proper to submit to 
a jury: Cotton v. Wood, 8 C.B.N.S. 568; Hammock v. White, 
11 C.B.N.S. 588; Drury v. Forth Eastern K.W. Co. (1901) 2 
IvB. 322; Lundy v. Dawson, 3 O.W.R. 720; Brown v. Watcrou* 
3 O.W.R. 943.

2. Where, however, there is such evidence, the question i- 
purely one for the Jury and their finding will not be reversed 
merely because a judge may take a different view of the evi­
dence: Bridges v. Forth London K.W. Co., L.R. 6 Q.B. 377. 
7 II.L. 213; Smith v. South Eastern K.W. Co. (1896) 1 Q.B. 
178; McArthur v. Dominion Cartridge Co. (1905) A.C. 72, and 
a new trial will not be granted unless there is some mis-diree- 
tion or want of direction : Henry v. Hamilton Brans Co.. 3 
O.W.R. 448 ; Webb v. Canadian General Electric Co., 2 O.W.R 
865, 3 O.W.R. 853; Saidt Ste. Marie Pulp Co. v. Myers, 33 S. 
C.R. 23. An Appellate Court will not generally reverse the 
finding of a jury on the question of facts unless those findings 
are so erroneous as to shock a reasonable mind : Titus v. Colville. 
18 S.C.R. 709 ; The Reliance v. Conwell, 31 S.C.R. 653; Granby 
v. Ménard Ibid, 14, and McArthur v. Dominion Cartridge Co., 
supra.
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3. If there are no facts which would justify a jury in tind- 
mtr a verdict in favour of plaintiff, and they appear to be carried 
a way by sympathy so as to render a verdict contrary to the facts, 
their finding may be set aside as perverse and the action dis- 
niisBed: //odson v. Toronto, etc., BAY. Co., 3 Can. tty. Cas. 289. 
Hut the disapproval of a judge who tried the case is not in itself 
sufficient ground to justify the verdict being set aside : Grieve 
v )1 oisons Bank. 8 O.R. 162, at pages 168 & 169.

4 If it is clear from the plaintiff’s testimony that he might 
by the exercise of reasonable care have avoided the accident, 
and there is no evidence to the contrary, then it would appear 
that the judge should withdraw the case from the jury and 
L-rant a non-suit: Darcy v. London, etc.. BAY. Co., 11 Q.H.l). 
213. 12 (j.B.I). 70; Coyli v. Gnat Mort hern B. IV. Co.. 20 L.ll. 
Ir. 409: Phillips v. Grand Trunk B.IV. Co., 1 Can. tty. Cas. 
399; (PHearn v. Port Arthur, 2 Can. tty. Cas. 173.

But where the facts, or proper inferences from the facts, 
an in dispute the question of contributory negligence is for 
tic jury : Morrow v. Canadian Pacific BAY. Co.. 21 A.tt. 149 ; 
Whitt v. Barry BAY. Co.. 15 Times L.R. 474; Valla v. Grand 
'I rank BAY. Co., 1 Can. tty. Cas. 338.

• i. In Brown v. London Steal BAY. Co., 1 Can. tty. Cas. 
•>.'». it was said that the proper question to submit to a jury 
<ui the subject of contributory negligence is “Could the plain 
I iff by the exercise of reasonable care have avoided the injury Î” 
and, in order to provide for an affirmative answer, to put the 
further question “If so, in what respect do you think the plain­
tiff emitted to take reasonable care?”

Damages for Personal Injuries.

G( n> ral Buie. In Phillips v. South Western BAY. Co., 4 
B.D. 406, Cockburn. C. J., states the general rule as follows : 

« h m-rally speaking we agree with the rule laid down by Brett. 
•I . hi Bowlcy v. London, etc., BAY. Co., L.R. 8 Ex. 231, an ac- 
tii>n brought on the 9 & 10 Viet. cap. 93, that a jury in these 
•ases must not attempt to give damages to the full amount of 

a perfect compensation for the pecuniary injury, but must take 
;i n asonable view of the ease and give what they consider un- 
dir all circumstances a fair compensation.” “These are the 
boil j iy injury, sustained, the pain undergone, the effect on the
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health of the sufferer according to its degree and its probable 
duration as likely to be temporary or permanent, expenses in­
cidental to attempts to effect a cure or to lessen the amount 
of the injury; the pecuniary loss sustained through inability to 
attend to a profession or business as to which again the injury 
may be of a temporary character or may be such as to incapa­
citate the party for the remainder of his life.*' This quotation 
has been adopted in a number of eases including: Johnston v. 
(treat Western li.W. Co. (1904) 2 K.B. 250, where it was laid 
down in accordance with the decision in h'owlcy v. London, He., 
/MV. Co., L.K. S Ex. 231, that in awarding damages for a pm 
speetive loss of income from professional or other earnings a 
jury was not to give such a sum as if invested would produce 
the full amount of income which he would probably have earned 
but ought, in estimating the damages, to take into account the 
circumstances of life and other matters and to give the plain­
tiff what they considered under all circumstances a fair com 
pensât ion for his loss. In Central Vermont /MV. Co. v. Fran 
chère, 35 K.C.R. 68, these cases are discussed by Nesbitt, J., at 
pages 75, 76 and 77, and the above decisions followed by him 

The decision in Phillips v. London t( South Western /MV 
Co. was affirmed, 5 (j.B.D. 78. In Davidson v. Stuart, 14 
Man. L.R. 74, where the deceased was killed by an electric 
shock while working in the defendants’ electric light works, 
and the plaintiffs were parents and sisters of the deceased, it 
was held that under the circumstance* set out in that ease there 
was nothing in the evidence to warrant the inference of a rea­
sonable expectation of any pecuniary benefit to the plaintiffs 
from a continuance of the life of the deceased, and the verdict 
of the jury in favor of the plaintiffs was on that ground set 
aside, and it is stated by Killam, C. J., at page 81, that dam­
ages are not to be allowed for injury to the feelings of the suffer­
ers but for the loss of a life of substantial or pecuniary benefit 
to the relatives entitled under the statute. The eases on Hi- 
subject are later discussed in that decision, which was affirmed 
on other grounds by the Supreme Court in Davidson v. Stuart, 
34 S.C.R. 215. In Central Vermont li.W. Co., v. Franehctr, 
supra, Mr. Justice Nesbitt concurs with the rules laid down by 
Killam, C.J., in the Davidson Case. At common law the per­
sonal representative of the deceased person could not recover 
damages for his death, but by the various statutes set out in 2
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Can. Ky. Cas. 18, lit, and 21, this rule has been greatly modified 
Under the existing statutes, damages which may he recovered 
are looked upon as distinct from those which the deceased might 
have had if he had survived his injuries; so much so, that though 
tin personal representative may sue on behalf of persons named 
in the statute, yet if there an* no such persona living, or if they 
die before judgment is obtained, no damages can be recovered: 
Mrlluffh v. Grand Trunk H.W. Co., 2 Can. Ky. Cas. 7. Under 
the Manitoba Statute. R.S.M. cap. 26, no person can bring an 
action but the person named in that statute, the executor: 
Ptarson v. Canadian Pacific H.W. Co., 12 Man. L.R. 112. In 
addition to the eases already mentioned, the ease of I! unci man 
\ Star Steamship Line, 35 N.B.R. 123. confirms the general 
rule already laid down, and therefore damages cannot lx* 
recovered for the death of a child or a son not earning any­
thing unless there is some reasonable expectation of pecuniary 
hem-fit to the parent in the future capable of being estimated: 
tirera v. Vf» York, etc., /.Mi . Co., 27 A I» 32; Maton w Bert 
ram, 18 O.R. 1. There need not, however, in such an action la* 
evidence of actual pecuniary benefit received from the deceased 
if there is a reasonable expectation of benefit: H»nnb»mgh v. 
Haiti», 27 A.R. 32. In estimating the value of the life of the 
deceased, although reference may perhaps In* made in the evid­
ence to the current tables of mortality used by insurance offices: 
Camd» n v. Williams, 11 Am. & Eng. Ry. Cas. (X.S.) 600, yet, 
;ts already stated in Johnston v. tlrcat Western II. W. Co. (1904), 
2 K.B. 250. a jury should not award a sum sufficient to give the 
plaintiff an annuity equal to the income which he would have
• arned had it not been for the accident. Damages to the
• state of the deceased, for medical attendance, loss to business, 
mourning or funeral expenses, cannot Is* recovered: McDonald 
v. Th» King, 2 Can. Ry. Cas 1 : Dalton v. South Eastern H.W. 
Co , 4 C.B.N.S. 296. Nor will damages be allowed to the plain­
tiffs for mental suffering or loss of the deceased’s society: Cana- 
•turn Pacific H.W. Co. v. Robinson, Mont. L.R. 2 Q.B. 25. 14 
SCR. 105.

It is not open to the defendants to seek to reduce damages 
recoverable by the plaintiffs by the amount of insurance moneys 
which they may have received on account of the death of the 
deceased: Beckett v. Grand Trunk H.W. Co.. 13 A.R. 174; 
Grand Trunk H.W. Co. v. Ihckett. 16 S.C.R. 713; but in Grand
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Trunk K.IV. Co. v. Jennings, lit A.C. 800, affirming Jennings v. 
(/rand Trunk K.W. Co.. 15 A.K. 477, it was said by Lord Wat­
son that while the amount of insurance received by the widow 
should not be taken into account, nevertheless the pecuniary 
benefit which accrued to her from her husband's prematun 
death, consisting in the accelerated receipt of a sum of money, 
might he taken into consideration, and that in such a ease tin 
extent of the benefit might fairly be taken to he represented by 
the use or interest of that money during the period of accelera­
tion, and that a jury might deduct from their estimate of tin 
future earnings of the deceased the amount of premiums which, 
if he had lived, he would have had to pay out of his earnings 
for the maintenance of the policy.

Apportionment of Damages. The apportionment of damages 
between those relatives who are entitled within the terms of tin- 
statute, is done at the trial by the jury, if there is one, and if 
there is no jury, by the trial judge : Burkholder v. (Irani/ Trunk 
K.W. Co., 3 Can. Ry. Cas. 5; which will illustrate the method 
adopted in making an apportionment and the considerations 
which influenced the Court. See also Speers v. (Iran t Trunk 
K.W. Co., 3 O.W.R. 69, 4 O.W.R. 490.

Inadequarg of Damages. Generally speaking, as mentioned 
before, the verdict of a jury will not be disturbed on the ground 
that the damages are inadequate, any more than it will be dis 
turbed because of their being too large. In Phillips v. London, 
ete., K.W. Co., 4 Q.B.D. 406, already quoted, (dockburn. C..I 
after setting out the various grounds upon which the damage'. 
may be allowed, says :—“If a jury have taken all these elements 
of damage into consideration, and have awarded what they 
deemed to be a fair and reasonable compensation under all tie 
circumstances of the case, a court ought not. unless under very 
exceptional circumstances, disturb their verdict. But looking 
at the figures in the present ease, it seems to us that the jury 
must have omitted to take into account some of the heads of 
damage which were properly involved in the plaintiff's claim." 
See these remarks quoted in Johnson v. (Ireat Western K.W. 
Co. (1904), 2 K.B. 250, at page 256. In Church v. Ottawa. 2'* 
O.R. 298, 22 A.R. 348. a verdict was set aside on the ground that 
the amount awarded was so small that it was evident that tie- 
jury must have overlooked some material element of damage in
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tin* plaintiff’s caw*. In that caw the plaintiff', who was a prac­
tising physician, earning a large income, had suffered to a con­
siderable extent in his business, and the jury only allowed $700, 
and therefore a new trial was granted. I'nless it clearly appeal’s 
to the Court that the smallness of the damages has arisen from 
a mistake on the part of either the Court or the jury, or from 
some unfair practice on the part of the defendant, a verdict 
will not lx* set aside, and the mere fact that it may be con­
sidered a compromised verdict, will not lie sufficient ground for 
upsetting it, if it can he justified upon any hypothesis presented 
by the evidence : ('unie v. SI. John R.W. Co., 3 Can. Ry. Cas. 
280.

Damages for Serrons Shock. Where a lady sustained per­
sonal injuries from a severe shock brought about by a gate­
keeper of the defendants negligently inviting her to drive over 
a level crossing when it was dangerous to do so. and a collision 
between her carriage and a passing train was narrowly averted, 
it was held that the injury arose from mere sudden terror, with­
out any physical injury, and that the fact of the nervous or 
mental shock caused by fright in seeing the train so close upon 
her was not a consequence which, in the ordinary course of 
things, could be attributed to the negligence of the gate-keeper, 
and therefore the damages were too remote : Victorian Railwafi 
Coniines. v. Coultas, Iff A.C. 222. This ease has been doubted 
in England in Pugh v. London, etc., R.W. Co. (1896), 2 Q.R 
248; Wilkinson v. Doirnton ( 18*17), 2 (j.B. f»7 ; hut in Dulieu v. 
White (1901), 2 K.B. 669, the principle of the ease seems to 
have been affirmed, although the judges, who were not bound 
to follow it ns it was decided in tin* Privy Council, reached a 
similar result by different methods. All these eases are 
discussed in Sington on Negligence, pages 35. # t scq„ and Un­
learned author appears there to consider the decision of the 
Privy Council open to question. It may he pointed out that tin- 
ease is in any event binding upon tin- Courts of tin- colonies, 
and so it was followed by the Court of Appeal for Ontario in 
Henderson v. Canada Atlantic R.W. Co.. 25 A.R. 4117. affirmed 
29 K.C.R. 632; and in FHiatrauU v. Canadian Pacific R.W. Co.. 
Q.R. 18 S.C. 491, it was held that damages for nervous shock 
caused to one of the family by her mother’s death, being con­
jectural, indirect and remote, could not he recovered.
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Train a.

211. Every company shall provide and cause to be used on
all trains modern and efficient apparatus, appliances and means

( omniuni («.) to provide immediate communication between the con 
with11 ^l,f'b»r while in any car of any passenger train, and the engine 
l’iigini" driver ;

Unik«'s. ( b.) to check at will the speed of the train, and bring the 
same safely to a standstill, as expeditiously as possible, and, 
except under circumstances of sudden danger or emergency, 
without causing * * discomfort to passengers, if any, on the 
train, including a power drive wheel brake and appliances for 
operating the train brake system upon the " live, and 
having a sufficient number of cars in every train so equipped 
with power or train brakes so that the engineer on the locomo 
tive drawing such train can control its speed, or bring it to a 

outrun* stop in tin» quickest and best manner possible without requiring
brakemen to use the common hand-brake for that purpose; and

i)'ntk.'*IH 0,1 trains carrying passengers such system of brakes shall 
»ni*t comply with the following requirements:—

I»., vnn 
tinumi*

(i.) The brakes shall be continuous and must be install ta 
neons in action, and capable of being applied at will by the 
engine driver or any brakeman ;

•'PRlving
i ii.) The brake must be self-applying in the event of any 

failure in the continuity of its » ;

(r.) To securely couple and connect the cars composing the 
train, and to attach the engine to such train, with couplers which 
couple automatically by impact, and which can be uncoupled 
without the necessity of men going in between the ends of the 
ears;

8

B9C

63
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Provided that the company shall not be obliged to equip all Delay 
trains with a power drive wheel brake or air brakes as provided °"'<l 
in paragraph (6) of this sub-section, nor to equip its ears with brak.-. 
automatic couplers as provided in paragraph (c) of this sub-(UU,,i,.r„. 
section, before the first day of January, 1906.

2. All box freight ears of the company built after the pass- Box
ing of this Act, shall be equipped with the following attachments élS'o!i,o
tor the security of railway employees :— provided

with
laddw*,

I a.) Outside ladders, on two of the diagonally opposite ends <?tc- 
and sides of each ear, projecting below the frame of the ear, with 
■ ii* step or rung of the ladder below the frame, the ladders being 
placed close to the ends and sides to which they are attached ;

(b.) Hand grips placed anglewise over the ladders of each 
I» x ear and so arranged as to assist persons in climbing on the 
i oof by means of the ladder.

All ears built prior to the passing of this Act shall be fitted 
with such attachments before the first day of January, 1906; 
provided that, if there is at any time any other improved side 
attachment which, in the opinion of the Board, is better calcu­
lated to promote the safety of the train hands, then the Board 
may require any of such cars not already fitted with the side 
attachments first mentioned, to be fitted with the said improved 
attachment.

3. Every shall and use upon all its rolling of
stack such height of draw-bars as the Board determines in draw 
accordance with any standard from time to time adopted by com-,mr"
P t' iit railway authorities.

This sub-section is taken from see. 243 of the Act of 1888, but 
is yreatly amended. Similar provisions relating to communica­
tions with engines are contained in ec. 3 of Schedule B of the 
recommendations to the Board of Trade to be found in Brown

24—RY. ACT.

8941
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and Theobald, page 44. Those relating to brakes in see. 114, 
Schedule B, and in 41 Viet. cap. 20 (Imp.), Brown and Then 
bald, pages 42 and 737. Very similar legislation exists in th 
United States under the Safety Appliances Acts, 1893 and 1903 
(29 Statutes at Large, 85 and 32 Statutes at Large).

Changes. Section 243 began “Every railway company which 
runs trains upon the railway for tin convenance of passengn< 
shall provide and cause to be used in and upon such trains," ••ir 
The section now reads: “Every company shall provide an! 
cause to be used on all trains.’’ The earlier section, therefor 
made provision only for passenger trains, although in Miller \ 
dram! Trunk R.W. Co., 2 Can. By. Cas. 449, 490, 3 Can. |{y 
Cas. 147, a case of an accident upon a freight train, the section 
was discussed as though it applied to freight trains as well. Ml 
doubt upon the matter is now set at rest by the new section which 
applies to all trains except as regards communication between 
the engine driver and conductor, which applies only to passent: r 
trains.

The former section also referred only to (a) Communication 
between conductor and engine driver; (b) Means of applying 
brakes by the power of the steam engine at the will of the engin 
driver; (c) Automatic couplers; and (d) Apparatus In­
securely fixing seats. The new section deals with (a) Commun' 
cation between engine driver and conductor; (b) A prop., 
system of brakes; (c) A proper system of couplers; (d) I'll 
equipment of freight cars with outside ladders and hand grips, 
and (e) The proper height of draw bars. While, therefor a 
number of new appliances are provided for the question of 
securing the seats is omitted.

Brakes. A collision was caused by defective brakes wher-hy 
a switchman was killed, the defect was due to the negligent* >f 
a fellow servant in not tightening a nut sufficiently; it was h i 1 
that the plaintiff could not recover because the brakes used w *i 
sufficient and the defect was due to the negligence of a fellow 
servant: Plant v. Grand, Trunk R.W. Co., 27 U.C.R. 78. Quote, 
whether this decision would now be followed; Marklt v. Donald­
son, 7 O.L.R. 376; Grant v. Acadia Coal Co., 32 8.C.R. 427 
Schwoob v. Michigan Central H.W. Co., 5 O.W.R. 157.

Where a crack had existed in a brake-wheel on a hand lirait • 
at the top of a car for some weeks, and after the accident th •
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wheel was found to be gone from the brake-mast and the de­
ceased was found under a car, but no other explanation was 
given of the accident, the plaintiffs failed to recover liecause it 
was said that the cause of the accident was mere conjecture and 
that under the evidence it was the duty of the deceased to have 
discovered tin* defect and to have reported it. and having failed 
to do so, he was guilty of contributory negligence, and his repre­
sentatives could not recover: Badge row v. Grand Trunk R.W. 
Co., lit O.K. 191; and in Fawn It v. Canadian Pacific R.W. Co., 
s B.C.R. 393; 32 8.C.R. 721, the plaintiff was also unable to 
recover because it was the duty of the brakeman to have dis­
covered the defect which the plaintiff alleged caused the acci­
dent. The statuti1 now requires under certain conditions that 
when brakes shall be employed the latest invention should be 
used, but the question has sometimes arisen how far a railway 
company is bound to employ the latest devices for the safety of 
its employees or passengers. In Black v. Ontario Wheel Co., 19 
O R. 578, it is laid down that those using dangerous machinery 
must see that it is reasonably safe and that the appliances are 
such as are in use by prudent persons, but that they are not 
necessarily bound to use the very latest changes and improve­
ments: see also Butler v. Birnbaum, 7 T.L.R. 287, Elliott on 
Railways, vol. 3, pages 2007 and 2058; but it is the duty of a 
railway company to employ whatever system is in general use 
and is supposed to be the best system even if not the latest, and 
as applied to brakes this duty is not confined to passengers, but 
applies also for the benefit of persons lawfully crossing the rail - 
vay tracks: Smith v. New York, etc.. R.W. Co., 19 N.Y. 127;
(iGfig v. Vetter, 41 Ind. 228. In England it has been held that a 
company is not liable for defects in the brake of a borrowed ear 
where the company borrowing it has used all reasonable precau­
tions to see that it is safe: Caledonian R.W. Co. v. Mullholland 

1898), A.(’. 216, but if the defect exists in direct breach of 
tin statute the company who borrowed the car would probably 
be liable: Atcheson v. Grand Trunk R.W. Co., 1 Can. Ry. Cas. 
490. If air brakes are not applied a sufficient distance from the 
crossing to permit the efficient application of hand brakes in the 
case of the air brakes failing to work, the company may be guilty 
of negligence and liable for injuries to persons injured: Great 
Western R.W. Co. v. Brown, 3 S.C.R. 159. Where a car lias been 
left with the brakes set so that it will not move, but the brakes
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wi re loosened by trespassers, and the car got upon the highway 
and caused injury to another, it was held that the railway com­
pany was not liable: McDowell v. (treat Western R.W. ('<>. 
(1903), 2 K.B. 331.

Where sand pipes which are used in conjunction with the 
brakes for assisting to stop the driving wheels of an engine in the 
case of slippery rails were absent, it was held that this could not 
he looked upon as the absence of proper appliances where 1 h<- 
train was going backwards and it was usual to so place them that 
they would assist in stopping the train only when moving for­
ward: Mo< nir v. Tillsonburg, etc., R.W. Co., 5 O.W.R. 69. The 
absence of a satider or sand-pipe is also discussed in Miller \ 
(lrami Trunk R.W. Co., 2 Can. Ry. Cas. 449 and 490; (Irani! 
Trunk R.W. Co. v. Miller, 3 Can. Ry. Cas. 147. On this point 
sec also judgment of Killam, »)., in Central Vermont R.W. ('<>. 
v. F ranch ire, 35 S.C.R., at pages 77 and 79.

Coupling Cars. In spite of the general rule laid down in 
Shadford v. Ann Arbor Strut R.W. Co., 6 Am. & Eng. Ry. Ca> 
(N.S.) 584, that appliances that are ordinarily and generally 
iis«-d are all that a master is required to use, and that his failure 
to furnish the safest appliances known does not render him 
guilty of negligence, it was held in North Carolina in Troxler v 
Soutlurn R.W. Co., 14 Am. & Eng. Ry. Cas. 711, that where ;i 
railway employee is injured where there are not proper appli­
ances, he is entitled to recover damages because of the failure of 
the company to equip its freight ears with modern self-coupling 
devices, which in the opinion of that Court is negligence per si. 
It is very doubtful whether the reasoning in this case would 
he accepted in other Courts except in eases where the use of 
automatic couplings has become obligatory by statute.

Where the plaintiff was engaged in coupling the old-fashioned 
link and pin coupler under the specific orders of his superior 
officer and the engine was negligently managed, it was held that 
he was entitled to recover: Wcegar v. Grand Trunk R.W. Co., 
23 O R. 436, 20 A lt. 528; Grand Trunk R.W. Co. v. Wcegar, 23 
N C R 422.

In Fraser v. AIgoma Central R.W. Co., 3 O.W.R. 104. the 
plaintiff" was putting together freight cars in a yard and was 
injured as he alleged by a defective coupler which had become 
and remained out of order owing to defendants’ negligence. Tie
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coupler itself was of an approved kind, but the jury found that 
it became defective through the breaking of a link in the chain 
by means of which the lever was operated. The jury found the 
defendants guilty of negligence in having a broken link in the 
eoupler attachment, and that there was no proper inspection 
within a reasonable time before the accident. Judgment was 
given for the plaintiff, and the judgment was affirmed by a Court 
of Appeal (Osier and Maclennan, Jd.A., dissenting).

Where the deceased was engaged in coupling ears and was 
found killed, but no one saw the accident, tin- theory being that 
a load of lumber on a car which he was coupling had shifted 
during the operation, striking him on the head, it was held that 
the plaintiffs could not recover as the cause of death was mere 
conjecture: Farmer v. dram! Trunk A*.IV. ('</., ‘21 O.R. 2!W.

Where car buffers in street ears were of different kinds so 
that in coupling the cars the buffers overlapped and formed no 
protection for the person making the coupling, it was held to In- 
a defect under the Workman’s Compensation Act, and the com­
pany were liable to a person who had been injured : Bond v. 
Toronto HAY. Co., ‘22 A.R. 78 ; 24 S.C.R. 715. Couplers which 
have become worn out, and on that account are not proper 
within the terms of the statute, may in the ease of an injury 
resulting from such defect, be a sufficient cause of action: 
Yoelker v. Chicago, etc., H.W. Co.. 11(1 Fed. R. 8(>7. The subject 
of automatic couplers is fully discussed in this rase.

This case was quoted and the corresponding statute fully 
discussed in Johnson v. Southern Pacific A*.IV. Co., 25 Sup. Ct. 
Reporter 158. Johnson, who was employed by the railway com­
pany, was injured while trying to couple a locomotive to a dining 
ear. lie brought an action against the railway company for 
damages under the Federal Statute which requires cars engaged 
in interstate commerce to be equipped with automatic couplers. 
Judgment was given against him in the lower Courts, but the 
Supreme Court found in his favor.

The three main points decided by the ease are said to be, first, 
that automatic couplers of different types of construction must, 
m order to comply with the law, couple with any other coupler 
as well as with couplers of their own type; second, that a ear 
engaged in interstate commerce traffic need not necessarily la­
in motion to bring it within the provisions of the law. but it is
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as much subject thereto in standing on a siding as when on a 
main track; and, third, that locomotives as well as other rolling 
stock must be equipped.

Tail Lights. The absence of tail lights on a train moving 
backwards may be evidence of negligence sufficient to justify a 
verdict in favor of the plaintiff': Canadian Pacific If.IV. Co. v. 
Boisseau, 2 Can. Ry. Cas. 335; and where the light in front of a 
street car passing along a street on a dark night was dim, this 
was admitted as sufficient to warrant the plaintiff in claiming 
that the defendants were negligent: Ford v. Metropolitan R.W . 
Co.. 2 Can. tty. Cas. 187.

The fact of leaving a switch near a highway, neither locked 
nor guarded so that it could be shifted by trespassers or strangers 
is evidence of negligence: Green v. Ottawa and New York If.IV. 
Co., 27 A.R. 32.

Penalty

Agree

to

4 Kvery company which fails to comply with any of the 
provisions of this section, shall forfeit to 11 is Majesty, a sum not 
exceeding two hundred dollars, for every day during which such 
default continues, and shall, as well, be liable to pay to all such 
persons as are injured by reason of the non-compliance with 
these provisions, or to their representatives, such damages as 
they are legally entitled to, notwithstanding any agreement to 
the contrary with regard to any such person, unless such agree­
ment is conformable to the law of the province in which it is 
made and is authorized by regulation of the Board: Provided 
however that no proceedings shall be instituted to enforce or 
recover any forfeiture to IIis Majesty hereunder without the 
consent of the Board first obtained. Sub. for 51 V., c. 20, s. 24:1. 
Am.

Penalties for Non-compliance. Not content with the general 
remedies and penalties provided by sec. 204 post for a breach of 
the statute an express provision for penalties and for an action 
for damages resulting from a breach of the statute is pro­
vided for by this section, and the additional term inserted that 
persons injured or their representatives may recover “such dam­
ages as they are legally entitled to notwithstanding any agree-
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ment to the contrary with regard to any such person unless such 
agreement is conformable to the law of the province in which it 
is made and is authorized hv regulation of tin- Hoard.”

Kt lease of Liability in Quebec. The words quoted “Unless 
such agreement is conformable to the law of the province in 
which it is made and is authorized by regulation of the Board" 
ar# new, the other words appeared in sec. 243 of the Act of 1888 
and received much consideration in the cases of Ferguson v. 
(hand Trunk K.W. Co., 2 Can. Ry. Cas. 420; Miller v. (Irand 
Trunk li.W. Co., ib. 449 and 490, and (irand Trunk K.W. Co. v. 
Miller, 3 Can. Ry. Cas. 147. It would appear from the judg­
ments of Doherty and Lemieux, JJ.. in the Ferguson ease, re­
ported pp. 430 and 433, and of Curran, Pagnuelo and Bossé, JJ., 
in the Miller case, reported pp. 458, 465, and 494. that while a 
workman may contract himself out of his right of action for the 
negligence of a fellow employee, a similar contract respecting 
ih- negligence of the master in failing to provide proper appli­
ances or otherwise would be invalid, because as put by Bossé, J., 
m his judgment, it would be in effect to agree in advance for 
freedom from responsibility for one’s wrong-doing, and he states 
that such an agreement would be contrary to the civil law. In 
lie Supreme Court, it was held that under the facts before the 
Court there was no breach of the section in question and that 
failure to remedy the defects complained of in that case was 
merely the negligence of an employee and not negligence attri­
butable to the company and, therefore, the company might 
validly contract with its employees so as to exonerate itself from 
liability for such negligence, and such a contract would be an 
answer to an action under article 1056 of the Civil Code of Lower 
Omada. It would appear, therefore, that according to the law 
< I Quebec there are certain kinds of negligence for which a per­
son injured cannot by a previous contract relieve the person 
guilty of negligence from liability, and the words “Unless such 
agreement is conformable to the law of the province in which it 
is made” were probably inserted to prevent any interference 
with the rules of the civil law in force in Quebec upon this sub- 
jeet. The remarks of Mr. Justice Oirouard in his dissenting 
judgment in the Miller case, 3 Can. Ry. Cas., at p. 163, serve to 
• xplain the intention of these words; “Our attention has been 
called to the last words of sec. 243 of the Railway Act, 1888, 
which gives an action in certain cases of negligence notwith-
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standing any agreement to the contrary with regard to any such 
person. If I understand these words correctly they simply mean 
that the company may protect itself against certain acts of negli­
gence not mentioned in the clause in the provinces where such an 
agreement can be made. But they cannot possibly mean to leg.-d- 
ize what would be contrary to law in any province.” Tin* addi­
tion in the Aet of 1903 was probably inserted to carry out t';
view expressed by the learned Judge whose opinion has I....
just quoted. In the important case of Tin Qnccn v. 11 renin-, 2 
(’an. By. Cas. 409, which was an appeal from the Kxeluspi' 
Court of Canada in an action arising in the Province of Quebec, 
it is laid down by Sir Henry Strong, C.J., at p. 416. that a w* H 
man may so contract with his employer as to exonerate the latter 
from liability for negligence for which the former would nth' i 
wise be entitled to recover damages, that such a contract would 
be a sufficient answer under Lord Campbell's Act, and that tin- 
action given by Art. 1056 of the Civil Code of Lower Canada i> 
merely an embodiment in the Code of an earlier statute re-enact­
ing Lord Campbell's Aet, and that therefore the deceased by 
renouncing his claims against the Crown waived all right for 
either himself or his personal representative* to sue in respect 
of a cause of action which he had released. If this is to l>. 
accepted as a final statement of the law in the Province of Qm - 
bec, then there does not seem to be much difference between il 
and the law in the other provinces on the subject, but. as will he 
seen from a perusal of the judgments in the Ferguson and Milhr 
cases, some of the judges, notwithstanding it. draw a distinct inn 
between accidents due to the negligence of the employer and 
accidents due to the negligence of the employer's servants, l-’or 
other cases in Quebec on this subject see Roach v. (hand Trunk
R. W. Co., Q.R. 4 S.C. 392: Bourgeanlt v. Gram! Trunk /.Ml 
Co., Mont. L.R. 5 S.C. 249; Brass» It v. Grand Trunk R.W . ('<>.. 
Q.R. 11 S.C. 150; Glengoil Steamship Co. v. Pilkington, 2s
S. C.B. 146, and Robinson v. Canadian Pacific R.W. Co. (1892 
A.C. 481. As mentioned in the notes on this subject in 2 Car 
By. Cas., pp. 501 ct seq.. the question whether the negligence of 
the employer is “slight” or “gross” is an element in deter­
mining whether a contract for the release of liability is valid nr 
not.
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Release under the English Law. The general English rule is 
summed lip in the maxim “Quivis renunciare, palest juri pro se 
introductoand under this rule anyone may, by agreement 
not contrary to public policy, waive the benefit of any provision 
of the law existing in his favour : <1 riff it Its v. Earl Dudlrg, Lit.
!l Q.B.D. 357, and this ease was followed and applied by our 
Supreme Court in The Queen v. (In nier, 2 Can. Ry. Cas. 409. 
where, as mentioned above, it was laid down that such a previous 
renunciation of his rights will bind not only the employee or 
person making the contract, but also in the event of his death, 
those of his personal representatives who might otherwise have 
been entitled to sue for damages under Lord Campbell s Act. 
In Harris v. Grand Trunk R.IV. Co., 3 Can. Ry. Cas. 17*2, and in 
the ease of Holden v. Grand Trank R. IV. Co. (reported on 
another point only, in 2 O.W.R. SO, 2 Can. Ry. Cas. 352). it has 
been decided that contracts similar in their terms to those under 
consideration in the Grenier, Ferguson and Milltr easts a ri­
val id and binding, and that the plaintiff, therefore, could not 
recover. This subject is discussed in notes in 2 Can. Ry. Cas., 
pp. 501, et srq., and 3 Can. Ry. Cas., p. 173. Whether such 
agreements may be valid or not according to the law of the Pro­
vince in which they are made, they must in any ease be sanction­
ed by the Board. This is also required under section 275. post. 
in respect to contracts for the carriage of traffic.

It may be pointed out that the interpretation and effect of 
this clause, and of any such contract, will depend upon the law 
of the Province where it is made ( 1er loei eon trad us), so that 
where such a contract is made in Quebec, and is raised by way of 
defence to an action brought in Ontario upon a cause of action 
arising there, the law of the Province of Quebec would have to 
he proved and applied. Such a question might possibly arise 
because in the class of cases under consideration, railway em­
ployees engaged, for instance, in Montreal, will conceivably in 
many cases perform the most or all of their work in Ontario.

The following statute was passed by the Dominion of Canada 
hi 1904. and appears on the statute books as 4 Edw. VII.. cap. 
31. Section 2, however, provides that there must be a reference 
to the courts to determine its validity, and only after their 
decision and after proclamation by the (Governor in Council is it 
to take effect. No argument has yet taken place upon the valid­
ity of this enactment.
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1 Notwithstanding anything in any Act heretofore passed 
by Parliament, no railway company within the jurisdiction or 
legislative power or control of Parliament shall be relieved from 
liability for damages for personal injury to any workman, em­
ployee or servant of such company, nor shall any action or suit 
by such workman, employee or servant, or, in the event of his 
death, bv his personal representatives, against the company, In- 
liar red or defeated by reason of any notice, condition, or declara­
tion made or issued by the company, or made or issued by any 
insurance or provident society or association of railway em­
ployees formed, or purporting to be formed, under such Act : 
or by reason of any rules or by-laws of the company, or rules or 
by-laws of the society or association; or by reason of the privity 
of interest or relation established between the company and the 
society or association, or the contribution or payment of moneys 
of tin- company to the funds of the society or association; or by 
reason of any benefit, compensation or indemnity which the 
workman, employee or servant, or his personal representatives, 
may become entitled to or obtain from such society or associa­
tion, or by membership therein; or by reason of any express or 
implied acknowledgment, acquittance or release obtained by the 
company or the society or association prior to tin- happening of 
the wrong or injury complained of, or the damage accruing, to 
the purport or effect of relieving or releasing the company from 
liability for damages for personal injuries as aforesaid.

‘2. Upon the passing of this Act, the (lovernor in Council 
shall submit to the Supreme Court of Canada for its determina­
tion the question of the competency of this Parliament to enact 
the provisions hereinbefore set forth: and in the event of the 
said court determining that the said provisions are within the 
powers of this Parliament, and the time for appeal having 
elapsed—or in ease of appeal being taken and prosecuted, then 
in the event of it being determined by the Judicial Committee 
of the Privy Council that the said provisions are within the 
powers of Parliament as aforesaid—the Governor in Council 
shall thereupon name a day, by proclamation, for the coming 
into force of this Act, and this Act shall take effect and come 
into force upon the day so named accordingly.
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212. Tin- Board may, upon application, order that any ap- 1*oweri'f
. , Hoard repa rat us or appliance specified in such order shall, when used specting

upon the train in the manner and under circumstances in such 
order specified, be deemed sufficient compliance with the pro-ment, 
visions of the last preceding section, but the Board shall not, by {jj“iu
such order, allow any exception to, or modification of, the re- upon

power.ipiirements of such section ; but the Board may, by general
regulation, or in any particular case, on good cause shown, from tfail an to 

■ I i i , . . .. enforcingtime to tune extend the period within which such appliances UH(. of
shill I be used. coupler*

etc.
2. The Board shall endeavour to provide for uniformity in Power to 

tin construction of rolling stock to be used upon the railway and n*Ku,at“ 
for a uniformity of rules for the operation and running of and 
trains; and may make regulations designating the number of IlntraiE^ 
m< n to be employed upon trains, or providing that coal shall be 
u<ed on all locomotives instead of wood in any district, and 

• nerally providing for the protection and safety of the public, 
nf property, and of the employees of the company with respect 

< the running and operation of trains by the company.
This section is new. It should hi* read with section *242. infra.

213. Every locomotive engine shall be equipped and main-Bell and
tained with a bell of at least thirty pounds weight and with a „„ JjJJ* 
spam whistle. 51 V., c. 29, s. 244. motive.

See notes to section 224, infra.

214. The company shall, according to its powers, furnish, at
tie place of starting, and at the junction of the railway with fnr pas 
"ther railways, and at all stopping places established for such 
purpose, adequate and suitable accommodation for the receiving freight at 
mid loading of all traffic offered for carriage upon the railway,—8tat,onM
.nid shall furnish adequate and suitable accommodation for theTrain 1 aeeom-
carrying, unloading and delivering of all such traffic,—and modation
shall, without delay, and with due care and diligence, receive, Duties
carry and deliver all such traffic, and shall furnish and use all respect 

„ _ _ , . ing truOHproper appliances, accommodation and means necessary therefor, portation
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Payment 
uf tolls.

Right, of 
act ion on 
ilefault.

invalid.

mud.it inn 
may Ihi 
ordered 
liy Hoard

2. Such traffic shall he taken, carried to and from, and deliv­
ered «1 such places, on tin- due payment of the toll lawfully pay­
able therefor.

3. Every person aggrieved by any neglect or refusal in the 
premises shall, subject to this Act. have an action there!' i> 
against the company, from which action the company shall mu 
he relieved by any notice, condition or declaration, if the dam a g 
arises from any negligence or omission of the company or of ils 
servant.

4. If in any cam* such accommodation is not, in the opinion <»l 
the Board, furnished by the company, the Board may order tie 
company to furnish the same within such time or during such 
period as the Board deems expedient, having regard to all pi­
per interests. 51 V., c. 29, s. 246 part, Am.

Chief Changes. The tenu “traffic" is defined by section _ 
(z) to mean and include “passengers, goods, and rolling stock. 
This word has been substituted for the words ‘‘passengers and 
goods” in section 246 of the Act of 1888.

Section 246 began, ‘‘All regular trains shall be started ami 
run as near as practicable at regular hours fixed by publi< 
notice.” This direction will now bo found in section 215, infra.

The words ‘‘according to its powers” in the first line are n \\ 
as are also the words “at the place of starting and at the jum 
lion of the railway with other railways and at all stoppiii. 
places established for such purpose,” and the words “adeipuit ■ 
and suitable accommodation” are substituted for the words 
“sufficient accommodation." Numerous other changes will a!v> 

be noticed on comparing the two sections, ami sub-section 4 is 
entirely new, and gives the Board of Railway Commissioners 
power to supervise the character of service given and to reipiivr 
changes.

Effect of Section Hailleaps as Common Cannes. The • i ' 
of this section and of other sections of the Act. in pari mal ria. 
is to make railway companies common carriers of goods, or at 
least to impose upon them the same duties as thos** to which h\ 
the common law, common carriers are subject : Grand Trnnl
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H. \\ . Co. v. Vogel, 11 S.C.R. 012; Dickson v. Great Northern 
I!. IV. Co., IS (j.B.L). 170 ; McCormack v. Grand Trunk B.W. Co., 
:> Cun. liy. Cas. 185 ; and therefore they are bound at common 
law to carry all goods which they profess to carry upon a reason­
able hire being tendered : Pick ford v. Grand Junction K.W. Co., 
s M. & W. .172. By the terms of the statute a company must 
curry all traffic offered “according to its powers,” so that if it 
has power to carry any particular kind of traffic, it must appar­
ently do so no matter what its “professions" may be. To this 
extent the statute appears to impose a somewhat wider liability 
upon railway companies than the common law laid upon common 
curriers, and it has been held that under our Act, as under the 
Knglish Act, they are common carriers of animals: Dickson v. 
Gnat Northern It. W. Co., supra. One effect of this statutory 
obligation is that when in the performance of the obligation 
imposed upon them by law, they unavoidably create a nuisance, 
th > are not liable therefor: ID-une It v. Grand Trunk It.W. Co., 
1 < 'an. liy. Cas. 451, where it was held that the defendants were 
not liable for inconvenience caused by a cattle pen necessarily 
us> d in the business of forwarding cattle, which they kept as 
.• an us possible. In three particulars, however, railway com­
panies differ from common carriers on account of the provisions 
of this Act —(1) their right to limit their liability by contract is 
curtailed; (2) their tolls must be equal; (3) they are by sub-sec­
tion I ot this section Mid by other provisions of the Act, subject 
to the general supervision of the Board of Railway Commis- 
m.iU'Ts, who may by statute interfere with and regulate their 
manner of carrying on their business.

Tolls Musi he Equal. At common law the hire charged by a 
carrier must be reasonable: Hascndalc v. Eastern Counties A*.IV. 
Co.. 4 C.B.N.S. 63; but there is no duty to carry the goods of all 
customers at equal rates, although the fact of charging less to one 
customer than another is evidence, though not conclusive, that 
th* greater charge is unreasonable: Baxcndale v. Eastern Coun- 
to* It.W. Co., supra, and 27 LI.C.P. 145; Sutton v. Great West- 
• in It.W. Co., L.R. 4 II.L. 226; particularly the judgment of 
Blackburn, •!.. pp. 236, el sup This and the other Knglish cases 
w- r«* discussed at length in Scott v. Midland B.W. Co., 33 U.C.R. 
580. The common law rule has now been altered greatly by stat­
ut- s and section 252, infra, and cognate sections of this Act seek 
now to prevent discrimination or any other form of unequal 
tolls.
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Control of Hoard. Sub-section 4 of this section* while n> w. 
embodies a principle contained in many statutes affecting rail­
way companies, ami in addition to the common law duty t • 
afford proper facilities for transport, permits the Board to ref­
late these facilities within the limits prescribed by the Act. S,- 
tion 211, ante, and other sections of this statute are all install > 
of legislative control and regulation of the means of transport 

Liability Discussed. Subject to these remarks, the cas- s 
nearly all proceed upon the principles ap at law !..
carriers of goods and passengers, and we may now enquire whiit 
are the duties of railway companies—(1) as carriers of persons 
(2) as carriers of goods for hire; (3) as warehousemen ; 1» 
how far can they limit their common law liability as carriers; 
(5) who may sue them for a breach of duty; and (ti) the iii-ms 
ure of damages.

1. Liability as Carriers of Casons.

(a) General Liability.

The distinction between the liability of carriers of goods and 
carriers of passengers was laid down at an early date, and before 
the days of railways, it was said that while carriers of goods 
were insurers, carriers of passengers were liable only for negli­
gence in the performance of their contract ; White v. Boulton, 
1 Peake 113 ; and there are numerous English eases emphasir.iut; 
this distinction. These cases are discussed and collected in Red­
head v. Midland R.W. Co., L.R. 2 Q.H. 412, 4 tj.B. 373. which 
lays down the general principle that “the contract made h\ a 
general carrier of passengers for hire, with a passenger. i> to 
take due care (including in that term the use of skill and for 
sight) to carry the passenger safely ; and is not a warranty that 
the carriage in which he travels shall be in all respects per l ! 
for its purpose, that is to say, free from all defects likely to 
cause peril, although those defects were such that no skill, ear 
or foresight could have detected them.” See also Blamix> v 
Lancashire and Yorkshire R.W. Co., L.R. 8 Ex. 283. The liabil­
ity of railways to passengers was discussed, and the distinction 
adverted to, drawn in Sutherland v. Great Western R.W. Co., 7 
U.C.C.P. 409, where a history of the law and cases on the subject 
appears, and a further discussion will lie fourni in Braid \

5644
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(ircat Western R.W. Co., 10 U.C.C.P. 137, affirmed 1 Moort-'s
P. C. Reports N.S. lui. This principle was applied to a vast- in 
which the plaintiff was properly riding on a freight train and 
was injured, hut was unable to show any negligence on the part 
of the railway company, and the rule was laid down that a per­
son using a freight train could not expect the same degree of 
care as one using a passenger train: Hutchinson v. Canadian 
Raeifie R.W. Co., 17 O R. 347.

Similarly, the < lovernmenl of Canada is not liable for an 
accident happening on the Intercolonial Railway owing to a
Intent defect in an axle which broke during the journey, ........mis
living on the plaintiff to prove negligence : l)utn v. Tin Queen.

! Ex. C.R. 147; see also Radgerow v. (Srand Trunk R.W. Co., IP 
O.R. 191, at p. 19f> ; and the whole subject was considered in 
Canadian Raeifie R.W. Co. v. Chalifour, 22 S.C.K. 7*21, reversing 
Chalifour v. Canadian Raeifie R.W. Co., M.L.R. 2 K.(J. 171. 3
Q. B. 324, where English, American and Quebec cases are dis­
cussed, and the English common law rule was applied to tie 
Province of Quebec. In that case the accident happened through 
a rail breaking during very cold weather on a part of the track 
which had been properly patrolled by defendants' section men. 
The New York case of McCadden v. Sew York Central R.W. Co.. 
44 N.Y. 478, was referred to, and the principles there laid down 
were adopted. In Quebec Central R.W. Co. v. Lortie, 22 S.C.R. 
336, it was held that a passenger who chooses to get off a train 
where then? is no platform, could not recover for injuries received 
when he might, by going through a car, have alighted at the 
station platform. The general principle has been recently affirm­
ed in East Indian R.W. Co. v. Halidas (1901), A.C. 396, in 
which a man was killed by explosives done up in a parcel and 
brought into a car by another passenger who was also killed. 
The railway company did not know what was in this bundle 
when it was brought in, and, therefore, there was no evidence 
of negligence on their part. So also a railway company is not 
liable for injuries caused to a passenger by closing a carriage 
door on his hand, when they did not know it was there : Drury v. 
Sorth Eastern R.W. Co. (1901), 2 K.B. 322. Where a passenger 
in an overcrowded car got up to prevent others entering and 
put his hand in the door-jamb, and the porter, not knowing this, 
closed the door, thus injuring the passenger’s finger, he could 
not recover, because though the overcrowding may have been 
evidence of negligence, it was not the proximate cause of the
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accident: Metropolitan R.W. Co. v. Jackson, 3 A.C. 193; and it 
its for the passenger who suffers from such an accident to makv 
out a prima facie case of negligence : Cohen v. Metropolitan R.W 
Co., 6 Times L.R. 14i*; Cormier v. Dominion Atlantic R.W. Co.. 
3 Can. Ry. Cas. 304. If a passenger gets up to shut an open door 
and falls out, when he might have been on the safe side and hav 
suffered the slight inconvenience of it being open, instead of 
incurring the evident danger of getting up to close it, he cannot 
recover damages for his fall from the train : Adams v. Lancashin 
elc., R.W. Co., L.R. 4 ('.I'. 739. This case was discussed som. 
what unfavourably, however, in Gee v. Metropolitan R.W. Co.. 
L.R. 8 Q.B. 161. A person will be justified in jumping out of 
a carriage to avoid apparently imminent peril, even though lie 
may be thereby injured ; but the peril must at least appear 
imminent and serious enough to justify a reasonable and prudent 
man in taking such a risk : Jones v. Royce, 1 Stark 493; Keanu y 
v. Gnat Southern, etc., R.W. Co., 18 L.R. Ir. 303.

R<s ipsa Loquitur. Negligence is sometimes presumed from 
the mere occurrence of an accident, without adequate explana­
tion by the company : Scott v. London Dock Co., 3 II. & C. 596 
The following are instances of this:—Collisions between two 
trains of the same company : Skinner v. London, etc., R.W. Co.. 
5 Kx. 787; Burki v. Manchester, etc., R.W. Co., 18 W.R. 694 
Bird v. Great Sorthern, etc., R.W. Co., 28 L.J. Kx. 3; cars being 
derailed: Carpue v. Brighton R.W. Co., f> Q.B. 751 ; Flannery v. 
W atcrford, etc., R.W. Co., I.R. 11 C.L. 30; a car door flying 
open while the train is moving : Gee v. Metropolitan R.W. C . 
L.R. 8 (j.B. 161 ; or while standing at a station : Richard v 
Gnat Eastern R.W. Co., 28 L.T.X.S. 711 ; but a window sud­
denly falling is not prima facie evidence of insecure fastening 
Murray v. Metropolitan R.W. Co., 27 L.T.N.S. 762; and a pa> 
senger who falls out of a sleeping car berth while changing her 
position cannot recover without affirmatively proving negli­
gence : Canadian Pacific R.W. Co. v. Smith, 1 Can. Ry. Cas. 255. 
reversing the Supreme Court of Nova Scotia, reported 1 ib., 231. 
where the cases are discussed at length. Where a passenger in 
going from one “vestibule” car to another, falls out of a door 
which has been opened by some unknown means and is killed, 
his personal representatives cannot recover : Campbell v. Cana­
dian Pacific R.W. Co., 1 Can. Ry. Cas. 258. The subject of 
injuries to passengers getting on ami off trains has been dealt 
with in the notes to section 204. ante.
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Liability to Persons other than Passengers. In Nightingale 
v Union Colliery Co., 2 Can. Ry. Cas. 47, 35 S.C.R. 65, where a 
contractor of the defendants was riding, for his own convenience, 
on defendants’ locomotive and was killed by the engine falling 
through a defective bridge, it was decided that even without any 
contract relieving the company from liability, the person who 
h,ses railway facilities without paying for them, cannot recover 
any damages for negligence, but only for that “gross” negli­
gence and reckless and wilful disregard of another’s safety, that 
lending into a “trap,” which is aptly described by the term 
"dolus.”

A similar case, Harris v. Perry (1903), 2 K.B. 219, was décid­
ai by the English Court of Appeal. In that case the jury found 
that the plaintiff was on the engine for his own convenience, but 
with the permission of the defendants’ representative, and that 
the accident was due to the negligence of the defendants’ ser­
vants. The Court held that the defendants’ liability was that 
of a person who undertakes the carriage of another gratuitously, 
that the care to be exercised must be reasonable under the cir­
cumstances, that there was evidence of such a failure of care on 
the part of the defendants’ servants as would make him respon­
sible for damages arising therefrom, and that the plaintiff was 
entitled to judgment.

Collins, M.R., in delivering judgment, says at p. 226, that 
ih< authorities imply a larger obligation than that of merely not 
setting a trap, lie refers to Foulk>s v. Metropolitan District 
ti.W. Co. (1880), 5 C.P.D. 157, at p. 165, and also to the discus­
sion in Beven on Negligence in Law, 2nd ed„ vol. 2, pp. 1154. 
et scq.

Payne v. Terre Ilaute R.W. Co.. 56 L.R.A. 472: Purph v. 
Union Pacific R.W. Co., 57 L.R.A. 700; Chicago, etc., li.]\. Co. 
v, Rattler, ibid., 890, and Holton v. Missouri Pacific R.W. Co., 72 
S.W.R. 530, are all recent American decisions to the effect that 
no special liability, apart from reckless or wilful misconduct, rests 
upon a railway company in favour of a mere trespasser upon the 
trains, nor, except with certain limitations, in favour of one not 
a trespasser but a mere licensee.

The mere fact that a conductor may have permitted the 
plaintiff to ride free upon a train without the consent of the 
carrier will not enlarge the company’s liability : Graham v. Tor-
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onto, etc.. If.IV. Co., 23 U.C.C.P. 541. and the payment of i 
bribe to a conductor to enable the person injured to ride upon a 
train not intended for passengers will, very naturally, fail to 
assist him to recover damages: Canadian Pacific It. IV. Co. v 
Johnson, M.L.R. ti Q.B. *213. From the argument for the railway 
in the latter ease, and from the judgment of Cross. J., it would 
appear that the decision there was based upon the fact that tin* 
plaintiff, being carried free, there was no ( for Hi
contract of carriage, and therefore no action could be based upon 
such contract, but there are English and Ontario cases wliirh 
show that where the plaintiff is rightfully on the train, lie .-in 
recover damages for injuries, even though he lias paid nothin; 
for his passage. This applies to a company’s workman who is 
being conveyed to his place of business: Torpg v. (hand Trunk 
R.W. Co., 20 IT.C.R. 440; to an employee of an express eompam 
carried free under an arrangement between the railway and Ins 
employers: Jennings v. Grand Trunk If.IV. Co., 15 A.R. 477. 
affirmed as to the measure of damages, 13 A.O. 800; but n t 
where the contract between the employer and the railway dms 
not authorize the free transportation of the former’s worknnn 
but the train officials permit it: Shccnnan v. Toronto, etc., It. IV. 
Co., 34 IT.C.R. 451; though where a newspaper reporter trawl- 
led on a fellow-reporter's pass which was marked non-transfer- 
able, the reporter when injured was awarded damages on prov­
ing a custom on the part of the railway company which in effect 
abrogated tin* condition of non-transferability : Great Xotthnu 
R.W. Co. v. Harrison, 10 Exch. 376. So also a person in the 
employ of the Government travelling free on Government busi­
ness was allowed to recover for luggage lost: Marlin v. Cmil 
Indian, etc., R.W. Co., L.R. 3 Ex. !>; as was a person wliu.- 
passage was paid for by a benefit society: Skinner v. Londnt, 
etc., R.W. Co., 5 Exeli. 787 : and a servant whose ticket had been 
purchased by his master: Marshall v. York, etc., R.W. Co., 11 
C.B. 655, the ground of action being the breach of duty towards 
the servant which the company assumed when they undertook 
to carry him, as distinguished from any contractual remedies 
which the person who bought his ticket might have; but in .!//■ 
v. Midland R.W. Co., 19 C.B.N.S. 213, where the ticket was 
bought by the employee for the purpose of travelling on hi< 
employer’s business, it was held that no corresponding duty was 
owing to the master on account of loss of the servant's serv «■ <

^49033
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due to injuries received on his journey. A somewhat extreme 
instance of liability towards a person carried free is to be found 
m Austin v. (ire at Western R.W. Co., L.R. 2 Q.B. 442, where a 
mother who had bought a ticket for herself, brought with her 
into the train without any fraudulent intention a child who was, 
according to the company’s regulations, too old to travel free. 
The child was injured in an accident arising from the negligence 
of the defendants. It was also shown that the mother had tin? 
plaintiff with her when she bought her ticket, and no questions 
were asked about the latter's age. The Court of Queen’s Bench 
held that the contract was to carry both the mother and the 
child for one fare, and though the former might be liable for the 
child’s fare, that did not prevent the latter from recovering 
damages which resulted from the defendants’ negligence ; and that 
the mother’s concealment did not alter tin- child’s rights. 
(fuare, would fraud on the mother’s part, if proved, have altered 
the liability of the defendants? This question was raised by 
Blackburn, J., but not answered. Where a plaintiff, having 
bought a return ticket from one company, came back on a train 
of defendants, who had running rights over the former’s line 
and divided the profits with it, lie was allowed to retain a ver­
dict for injuries sustained, on the ground that the latter company 
had permitted him to lx* upon the train and therefore owed him 
protection from injuries resulting from their negligence or 
default : Foulkes v. Metropolitan District R.W. Co., 4 C.V.D. 
2I>7, (MM). 157. Some discussion upon the subject is also to
he found in the argument in Braid v. Great Western R.W. Co., 
10 VCC.P. 137, at page 142, and in the judgment of the Privy 
(’ouncil in Great Western R.W. Co. v. Braid, 1 Moore PC. (N.S.) 
101.

From the cases here reviewed, it would appear that the 
remedy of a person injured on a train does not depend solely 
upon any contractual relationship between the carrier and him­
self or upon payment of fare; but, in addition to such contract­
ual liability, the carrier owes a duty of reasonably safe carriage 
to all who are upon its trains with its permission, even though 
no fare is paid for the trip ; but that where no permission to 
travel has been given other than the unauthorized permission of 
those in charge of the train, the traveller cannot recover except 
as before mentioned, for fault on the part of the railway com­
pany amounting to dolus.
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Of course, where a person travels otherwise than on the 
ordinary passenger train, even though he has the company’s per­
mission to travel by some other conveyance, as on a freight train, 
he cannot expect that the same care will be exercised as he has 
a right to look for upon conveyances intended for passengers : 
Hutchinson v. Canadian Pacific RAY. Co., 17 O.R. 347, 16 A.K. 
429. Where a newsboy boarded a car to sell papers, in accord­
ance with the usual custom, it was suggested, though not defin 
itely decided, that he was not a passenger but at most a licensee, 
and therefore was not entitled to the same degree of care as a 
passenger : Coll v. Toronto R. IV. Co., 25 A.K. 55, at p. 59.

Appliances and Accommodation. Section 211, ante, pre­
scribes certain appliances which must be used on trains, and 
gives an express right of action to all who are injured bv a 
breach of that section. Apart from such express right, how 
ever, it is probably true that anyone suffering special and pecu­
liar injury on account of a failure to observe such statutory pr< 
cautions as are provided, could recover damages for that injury, 
and so a person injured hv a failure to provide communication 
between the conductor and engine driver, as required by that 
section, could no doubt recover at common law: Blamins v. 
Lancashire, etc., RAY. Co., L.R. 8 Ex. 283. But the neglect of a 
statutory duty imposed for the benefit of a certain class of peopl<- 
( for example, the neglect to fence for the protection of adjoin­
ing landowners) would not of itself vest a right of action in a 
passenger on the train injured by a collision with cattle trespas­
sing on the track: Buxton v. North Eastern RAY. Co., L.R. 3 
Q.B. 549 ; Gorris v. Scott, L.R. 9 Ex. 125. It is the duty of a 
conductor to ensure, as far as he reasonably can do so, the com­
fort and safety of passengers under his charge : Blain v. Cana­
dian Pacific RAY. Co., 2 Can. Ry. Cas. 69 and 85 ; and it has 
been said that a passenger is entitled to accommodation accord­
ing to his contract, and in the absence of express contract, h“ is 
entitled to all reasonable accommodation : MacNamara on Car­
riers 448. On an unconditional contract to carry, a railway is 
generally bound to find room for all who offer themselves for 
carriage : llawcroft v. Great Northern RAY. Co., 21 L.J.Q.B. 
178 ; and in ordinary cases they are expected to furnish seats for 
their passengers : 5 Am. & Eng. Ency. of Law, 2nd ed., 590, 
Davis v. Kansas City, 50 Mo. 317 ; but if there should be any 
unusual or unexpected influx of intending passengers they can-
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not be expected to do so: Louisville R.W. Co. v. Patterson, 69 
Miss 421. If there are two cars, one of which is filled and 
another containing empty seats, a traveller cannot compel the 
conductor to find him room in the crowded car: Pittsburg v. 
Van Iloutcn, 48 Ind. 90. In Metropolitan R.W. Co. v. Jackson, 
3 A.C. 193, Lord Cairns, at page 198, seems to consider it negli­
gence on the part of a railway company to admit more passen­
gers to a compartment than there are seats. As mentioned in 
lllain v. Canadian Pacific R.W. Co., 2 Can. Ry. Cas. 69 and 85, 
3 Can. Ry. Cas. 143, a conductor in the interests of those travel­
ling has a right and is bound according to the means at hand to 
preserve order ; and apart from the statutory power to eject, 
which will be discussed in notes to sec. 219, ho may eject a pas­
senger who persists in putting his feet on the seats : Davit v. 
Ottawa Electric R.W. Co., 28 O.R. 654. But though equal 
accommodation must be afforded all paying the usual and proper 
charge therefor, there is nothing to prevent a railway company 
from furnishing additional comforts and luxuries for those 
willing to pay an increased charge therefor: Hutchison on Car­
riers, 2nd cd., s. 542; Dag v. Owen, 5 Mich. 520; Westchester 
R.W. Co. v. Miles, 55 Penn. St. 209. A lady who buys a second 
class ticket cannot be compelled to travel in a smoking car on 
the ground that that is the second class car: Jones v. Grand 
Trunk R.W. Co., 3 O.W.R. 705, and Britton, J., the trial Judge 
in that case, says, speaking of the terms of this section : “The 
question of sufficient accommodation is one of fact. Tin word 
sufficient cannot be limited to space or capacity or strength. It 
must refer not only to these things, but also to the reasonable 
comfort, safety and convenience of the traveller.” At the time 
of writing, this case is standing for judgment before the Court 
of Appeal.

Continuous Journey. Where a passenger contracts for a 
continuous journey, he is entitled to be carried the whole dis­
tance for the toll paid, and a charge made for additional fare in 
transferring him from one station to another in a town on his 
line of route is illegal : Clarry v. Grand Trunk R.W. Co., 29 
O.R. 18; but similarly a person contracting for a continuous 
journey only, without “stop over” privileges may not break his 
journey at an intermediate point : Coombs v. The Queen, 4 Ex.
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C.R. 321 ; 26 S.C.R. 13, following and applying Craig v. Great 
Western R.W. Co., 24 U.C.R. 504; Briggs v. Grand Trunk R.W. 
Co., ib. 510, and Cunningham v. Grand Trunk R.W. Co., 9 L.(\ 
dur. 507, 11 L.C. Jur. 107.

Protection of Passengers. This subject is discussed at length 
in the notes in 2 Can. Ry. Cas. 96 et seq. In Plain v. Canadian 
Pacific R.W. Co., 2 Can. Ry. Cas. 69 and 85; Canadian Pacific 
R.W. Co. v. Plain, 3 Can. Ry. Cas. 143, the rule is laid down 
that if a railway company through its officers, knows that an 
assault upon a passenger is probable, it is the former’s duty t<> 
lake reasonable precautions to prevent it, and if it fails to do so. 
it is liable for the consequences of its neglect. The English cas*- 
of Pounder v. North Eastern R.W. Co. (1892), 1 Q.B. 385, which 
is a decision to the contrary, was not followed. In the ease of 
Cobb v. Great Western R.W. Co. (1894), AC. 419, Ijord Sel- 
borne had already dissented from the opinion expressed by tin- 
judges in the Pounder Case, so that as regards Canada at least, 
it may be taken to be overruled so far as it purports to lay down 
any general proposition of law. The American decisions, as a 
rule, concur in the views stated by the Judges in Plain v. Can­
adian Pacific R.W. Co. See Putnam v. Broadway, etc., R.W. Co., 
55 N.Y. 108; New Orleans, etc., R.W. Co. v. Burke, 53 Miss 
200; Lucy v. Chicago, etc., R.W. Co., 64 Minn. 7, and 5 Am. & 
Eng. Ency., 2nd ed., 553. In Bryce v. Southern R.W. Co., 125 
Fed. R. 958, a distinction was made between acts of nonfeasance 
or omission and misfeasance in failing to protect a passenger, 
and it was said that for the former the servant would only be 
liable to his employer and not to the passenger. The correctness 
of this decision was doubted by a writer in the New York Law 
Journal for 1904, p. 2040, and cases to the contrary are there

In Fraser v. Caledonian R.W. Co., 5 F. (Ct. of Bess.) 41. it 
was decided that W’here defendants knowingly and without taking 
proper steps to prevent it, had allowed a greater crowd of in­
tending passengers to congregate on a platform than it would 
hold, and plaintiff was knocked off and hurt, he might recover.
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2. Liability as Carriers of (roods.

As already mentioned, railway companies are common ear­
ners of poods and therefore, apart from contract or statute, they 
are liable as insurers for all goods which they undertake to 
carry : Coggs v. Bernard, 1 Sm. L.C., 9th ed., 199 ; llam v. 
McPherson, 6 O.S. 360; and see Culver v. Lester, 37 Can. L.J. 
421, a learned judgment of McDougall, Co.J., York, where the 
subject of common carriers is discussed at length. But if a 
person does not profess to carry goods of the character sued for, 
lie is not liable as a common carrier for their loss. The liability 
as bailee, of course, would exist : Roussel v. Aumais, Q.R. 18 
S C. 474.

The only defences to this liability at common law are that 
ill. accident happened through the Act of Cod, the King’s ene­
mies, or some vice inherent in the thing carried : Coggs v. Ber­
nard and Ham v. McPherson, supra; Nugent v. Smith, L.R. 1 
( MM). 19 and 423; Blower v. Great Western R.W. Co., L.R. 7 
(’.I*. 655; Kt ndall v. London and South Western R.W. Co., L.R. 
7 Kx. 373. This latter defence would probably include insuffi 
cient packing or fastening of goods where the defect was not 
reasonably apparent to the carrier on delivery : Stuart v. Craw- 
by, 2 Starkie 323; Richardson v. North Eastern R.W. Co., L.R 
7 C IV 75; Klaubcr v. American Express Co., 21 Wis. 21 ; Ral­
ston v. Caledonian R.W. Co., 5 Ct. of Sessions Cases (4th seriesi 
671 : Chippendale v. Lancashire and Yorkshire R.W. Co., 21 
L3.tj.ll. 22; Paxton v. North British, etc., R.W. Co., 9 Ct. of 
Sessions Cases (3rd series) 50.

Where goods carried at a lower rate, were insufficiently 
packed, and wrongly described—being called hardware, whereas 
they were electric fittings in china and porcelain — it was 
pointed out that hardware would not be handled as carefully 
as fittings of this character, and the defendants were relieved 
from liability : Connelly v. Great Northern R.W. Co., 15 Leg. 
News 365.

Where fresh meat has been delayed twenty-two hours in 
summer in reaching its destination, the defendants could not set 
ii)) successfully that the consequent injury to the meat was 
« wing to its perishable nature : Delorme v. Canadian Pacific 
R.W. Co., 11 Leg. News 106; and see Pontbriand v. Grand 
Trunk R.W. Co., M.L.R. 3 S.C. 61; but where the heating of
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hay in transit caused increased evaporation and consequent 
shrinkage, the company on showing such facts are not liable: 
Seymour v. Sinccnncs, 1 R.L. 716. Where defendants contract'd 
to haul plaintiff's engine on their rails to another town, and in 
drawing it by horses to the tracks with which it was fitted 
for that very purpose broke through a defect unknown to either 
party and the engine was damaged, this was described as vie. 
inherent in the thing carried, and plaintiff's action was di.*. 
missed: Lister v. Lancashire, etc., K.W. Co. (1903), 1 K.B. 87 v 
Where without negligence on the carrier's part, there is deterior­
ation of perishable articles or evaporation and leakage of liquids, 
he carrier may successfully defend an action: Hudson v. Bar 

endale, 2 II. & N. 575; Ohrloff v. Briscoll, L.R. 1 V.C. 231.
Act of God. An Act of God ; lust be an event, the happening 

of which could not have been r sonably foreseen. The fact that 
it has happened before Is only evidence that its recurrence might 
have been expected, but it does not entirely deprive a carrier of 
this defence: Sitrophosphatc v. London, etc.. Docks Co., 9 Ch I» 
503.

Accommodation and Appliances. Sections 211 and 214 and 
the other sections of this Act prescribe in certain instances tii 
character of appliances and accommodation which must be fur­
nished by railway companies. Generally speaking, the aocom 
modation must be adequate to the ordinary conditions of th 
business which a carrier undertakes, and where a shipown r 
receives sheepskins in a boat admittedly unfit to carry them, an I 
they were damaged in consequence, the defendants were held 
liable, and upon a construction of a bill of lading containing 
provisions exempting them from liability for “unsttaworthiness,” 
it was held that these conditions afforded no defence: Rathb«ne 
v. Maclver (1903), 2 K.B. 378. In all cases of carriage of goods 
by water, “the common law obligation of a shipowner is to p, >- 
vide a ship reasonably fit to carry the cargo that is shipped upon 
it. If a shipowner desires to avoid this responsibility In* must, 
I think, use very plain and distinct words to give notice of his 
intention to get out of this obligation,” per Rigliam, J. : Waikato 
v. New Zealand Shipping Co. (1898), 1 Q.B. 645, at p. 647, 
affirmed (1899), 1 Q.B. 56. Where a carrier undertakes to carry 
gold, and it is known that he has a bullion room for that pur­
pose, a contract is implied that the room is strong enough to 
resist the attacks of thieves: Queensland Bank v. Peninsula and



LIABILITY AS CARRIERS OF GOODS.

Oriental, etc., Co. (1898), 1 Q.B. 567; and a carrier who holds 
itself out as willing to carry goods to a certain place cannot 
refuse to carry for any one tendering goods for transport there; 
Crouch v. London, etc., R.W. Co., 14 C.B. 255.

Connecting Carriers. Though this subject depends largely 
upon the contracts contained in bills of lading ami the effect of 
statutory restrictions upon the right to contract against negli­
gence on the part of railway companies, it may be conveniently 
dealt with here subject to what is afterwards said about the 
limitations imposed by statute. The general rule in the case of 
connecting carriers is that where a railway company receives 
goods for conveyance beyond its own line (in the absence of any 
special contract to the contrary, ami especially upon payment 
for the whole journey), it impliedly undertakes responsibility 
for the complete transit, and is therefore not discharged from 
its liability by handing over the goods to a second company for 
further conveyance, but remains liable for a loss of or injury to 
the goods, even though the same may not have happened on its 
own line of railway. The law was so stated in the leading case 
of Muschamp v. Lancaster and Preston Junction R.W. Co. 
(1841), 8 M. & W. 421. This was a case of carriage of a parcel 
addressed to a point beyond defendants’ line, but no receipt or 
other writing showing the conditions of carriage to destination 
was given. At the trial the jury were told that where a common 
carrier receives a parcel so addressed and does not by positive 
agreement limit his responsibility to a part only of the distance, 
that is prima facie evidence of an undertaking on his part to 
carry the parcel to its destination even though that place is be­
yond the limits within which the carrier professes in general to 
carry on his trade. This statement of the law was upheld by 
the Exchequer Chamber upon motion for a new trial on the 
ground of misdirection. This case was followed in McGill v. 
Grand Trunk R.W. Co. (1892), 19 A.R. 245. The principle of 
this case has ever since been followed in England. Another 
important case is Bristol and Exeter R.W. Co. v. Collins (1859), 
7 H.L. Cas. 194. In that case the contract of carriage was with 
the Great Western R.W. Co., while the loss (destruction by fire 
of the goods carried) occurred on the defendants' line. It was 
held that there was no privity between the plaintiff and defen­
dants, and consequently no liability on the part of the defendants.
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Similar decisions upon the ground of want of privity are Craw­
ford v. Great Western R.W. Co. (1868), 18 U.C.C.P. 510. 
Richardson v. Canadian Pacific R.W. Co. (1889), 19 O.R. 369.

In the Collins Case the Court had to construe conditions of 
carriage framed apparently so as to restrict the liability of each 
carrier to its own line, but it was held that such was not their 
effect. Practically identical conditions were considered in the 
case of Grand Trunk R.W. Co. v. McMillan (1889), 16 S.C.R 
543, with the addition of a clause that the defendants should not 
la* responsible for any loss, etc., to the goods, if such loss, etc., 
occurred after the goods arrived at the stations or places on 
their line nearest to the points or places where they were con­
signed to or beyond their said limits. Inasmuch as the connect­
ing line (in this case the Canadian Pacific Railway) was, accord­
ing to the true construction of the contract the line of the defen­
dants' agents, it was held that it must be considered for the pur­
poses of the condition as the defendants’ own line. It was held, 
however, that the defendants’ liability at the time the loss oc­
curred was that of warehousemen only, and consequently their 
responsibility was reduced from that of insurers to one of bailees 
only, for neglect of duty.

A railway company might, the Supreme Court held in the 
McMillan Case, refuse to enter into a contract to carry beyond 
its own line, and see. 246 (3) of The Railway Act, 1888, did 
not prevent it from restricting its liability for negligence as 
carriers or otherwise in respect to the goods to be carried after 
they left its own line. The decision in Vogel v. Grand Trunk 
R.W. Co., 11 S.C.R. 612, docs not govern such a contract.

After the decision in the McMillan Case the different railway 
companies appear to have remodelled their bills of lading. As 
stated in the judgment in Lake Erie and Detroit R.W. Co. v 
Sales (1896), 26 S.C.R. 663, at page 675, the initial carrier was 
thereby made the agent of the shipper to hand the goods to tie- 
next connecting carrier, and was not liable for any future lass 
or damage whatever, and among other things it was provided 
that “all the provisions of this contract shall apply to and for 
the benefit of every carrier” to whom goods might lx? delivered 
under it as fully as to the company. This form of contract 
obviated the consequences of the judgment in Bristol and Exeter 
R.W. Co. v. Collins (supra), and the contracts were in substance
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#« vt rally one for the transport of the goods to their final destina­
tion for a part of the distance by one carrier and for part by 
another and so on, with consequent liability by each carrier for 
loss occurring upon its own portion of the transit, and corres­
ponding exemption for loss occurring beyond it. As put by 
King, .1., in Northern Pacific R.W. Co. v. Grant (1895), 24 
S.C.R., at page 548, “under English law (differing in this 
resjM-et from American law) a company receiving goods for 
carriage to a point beyond its line prima facie contracts for the 
entire carriage. But it may limit its responsibility to acts or 
defaults occurring upon its own line, and where this is done it 
and each carrier in succession comes under an obligation to 
deliver goods so received to the next carrier.”

In that case the agent of the Northern Pacific R.W. Co. at 
Toronto having arranged with the shipper, the plaintiff, in On- 
tar i< . for a shipment of goods via O.T.R. and Chicago N.W. Co., 
in care of the Northern Pacific R.W. Co. at St. Paul, consigned 
tu plaintiff’s own order in British Columbia, and the goods hav­
ing been delivered to E. at British Columbia without an order, 
it was held that the goods were in the care of the Northern 
Pacific R.W. Co., from St. Paul to British Calumbia, and that 
that company were liable to the plaintiff for the value of the 
goods.

Another much litigated case of a through contract is Mer­
chants Despatch Transportation Co. v. /lately (188G), 14 S.C.R. 
572: 12 A.R. 201; 4 O.R. 723. The transportation company 
made by correspondence a contract with plaintiff to carry butter 
from London, Ontario, to Bristol, England. They issued a bill 
of lading signed by one Barr, describing himself as agent sever­
ally. but not jointly, for the G.W. R.W. Co., M.D.T. Co., and 
< i.W.K.S. Co., named as carriers therein—different portions of 
the transit to In* performed by each, and by the bill of lading 
if damage was caused to the goods during transit the sole lia­
bility was to be that of the company having the custody thereof 
al the time of such damage. A loss having occurred before the 
goods were handed to the G.W.S.S. Co. by the M.D.T. Co., the 
M D.T. Co. were held liable upon the through contract for the 
damage, and even under the bill of lading they were also liable, 
as the loss occurred while the goods were in the custody of the 
defendant»—M.D.T. Co.
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III Kcnnic v. Northern R.W. Co. (1876), 27 U.C.C.l*. 153, the 
défendante did not undertake to carry for the entire journey, 
and were consequently held not to be liable for a low occurring 
by wrongful delivery at destination.

Another ease of limitation of liability, either as carriers, or 
of no liability as warehousemen in the absence of negligence, i< 
Hrodic v. Northern R.W. Co. (1884), 6 O.R. 180, where goods 
were destroyed by fire after being placed in a warehouse await 
lug further conveyance by the connecting carrier: See also 
Richardson v. Canadian Pacific K.IV. Co., supra.

Even where there is no privity by contract as already ex- 
plained, a connecting carrier may become liable to the owner for 
conversion where gisids in bis possession are voluntarily giv 'll 
by him to another without the owner's consent, and an action 
of trover will lie: Leslie v. Canada Central U.W. Co. (1878), 44 
U.C.R. 21; Roach v. Canadian Pacific R.W. Co., 1 Man 
158.

Other decisions are :—
Ropers v. Créât Western R.W. Co. (1858), 16 U.C.R. 52(1. 

defendants were held not to be liable for a loss of furs occurring 
beyond their line, where the eontraet only provided for forward­
ing the goods beyond their own line.

LaPointc v. Grand Trunk R.W. Co. (1867), 26 U.C.R. 47!l, 
defendants held not liable for a loss occurring beyond their own 
line where the contract provided that the company would not 
be responsible for any loss, etc., to goods beyond their limite. 
See also Fraser v. Grand Trunk R.W. Co. (1867), 26 U.C.R 488, 
a similar case.

Gordon v. Great Wesfer» R.W. Co. (1875), 25 U.C.C.P. 486, 
a case of shipment from Cincinnati at a through rate to Detroit 
under a contract exempting the first and connecting carriers 
from liability for loss by fire, it was held, the goods having been 
destroyed by fire, between Detroit and Thorold, on defendants' 
line, that there was no such exemption for the latter part of th 1 
transit, reversing a former decision in 34 U.C.R, 224.

Jeffrey v. Canadian Shipping Co., M L R. 7 Q.R. 1. Where 
the carrier receives the goods and is paid freight only for car­
riage to the end of his own route, the fact that he undertakes to 
deliver them to another carrier there for further shipment does 
not make him responsible for the delivery of the goods at th ir 
ultimate destination.
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Seil v. American Express Co., Q.K. 20 S.C. 253, 2 Can. Ry. 
(’as. 111. An express company is not liable for damages to goods 
happening on the line of a connecting carrier where the bill of 
lading contained a clause limiting its liability to accidents occur­
ring on its own line.

Carriage of Animals. As already mentioned, railway com­
panies in Canada are common carriers under the Railway Act 
and bound to rrv animals, including dogs: McCormack v. 
(hand Trunk Ii.W. Co., 3 Can. Ry. Cas. 185 ; see also The Queen 
v Slade, 21 Q.B.D. 433.

Before detailing certain cases which have been decided upon 
the duty of carriers of animals, and the effect of the Railway 
Act of 1903, reference should be made to the provisions of the 
Criminal Code, sec. 514, appearing under the head of “Cruelty 
to Animals.” This section, which is in effect a re-enactment 
< f R.S.C. c. 172, secs. 8-13, regulates the carriage of cattle upon 
trains and boats, and requires that they shall not be carried for 
a longer period than 28 consecutive hours without being un­
loaded for rest, water and feeding, unless it can be shewn that 
they have been unavoidably delayed in transit. The cars must 
also be cleaned out and the floor strewn with clean sand or saw­
dust before reloading.

Turning now to a consideration of the present Railway Act, 
it will be observed that the interpretation clause of that statute, 
sec. 2, no longer refers in terms to animals, as did sec. 2 (v) of 
the former statute, under the term “Traffic.” By sec. 2 (z) 
“the expression ‘traffic’ means and includes passengers, goods 
and rolling stock,” and by sec. 2 (h) “the expression ‘goods’ 
includes personal property of every description that may be 
conveyed upon the railway,” etc. No doubt the term “personal 
property” is quite wide enough to include all animals which may 
Is* the subject of ownership, but it might not include animals ferae 
naturae. As these are not frequently carried, the point is not 
likely to arise unless something were to happen to a circus train. 
As cattle are generally carried at the lower of alternative rates 
in consideration of the shipper agreeing to relieve the company 
from liability for damages to them while in transit, or (in cer­
tain specified instances where such liability is not entirely 
waived) limiting the damages to an agreed amount, the section 
of the Railway Act of 1888 which was most frequently con­
sidered in this connection was sec. 246, sub-sec. 3, which pro-
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vided that the company should not be relieved from an action 
for damages for loss occurring upon its line by “any notice, 
condition or declaration, if the damage arises from any negli­
gence or omission of the company or its servant.” The contracts 
usually signed by shippers of animals are set out in full in tin* 
cases of <hand Trunk R.W. Co. v. Vogel, 11 S.C.R. <>12 ; Rnbt rt- 
8on v. Grand Trunk R.W. Co. "24 S.C.R. 611, and Bickndl v 
Grand Trunk R.W. Co., 26 A.R. 431. Though sub-secs. 1 and 2 
of sec. 246 have been considerably altered in the present statut*. 
in which they appear as sec. 214, the words of sub-sec. 3 already 
quoted remain in the new section, so that the cases above men­
tioned might still be regarded ns applicable were it not for tin1 
further provision appearing for the first time as see. 275, sub-s.-e 
1, of this Act, which enacts as follows: “No contract, condition, 
by-law, regulation, declaration or notice made or given by the 
company impairing, restricting or limiting its liability in respect 
of the carriage of any traffic, shall relieve th<* company from 
such liability except as hereinafter provided, unless such ela« 
of contract, condition, by-law, regulation, declaration or notice 
shall have been first authorized or approved by order or regu­
lation of the board.” The exceptions to the general rule laid 
down by the words quoted are stated in the following sub-sections 
of the same section, and need not now be referred to in greater 
detail. The general subject of limiting a carrier’s liability by 
contract is discussed infra.

Were it not for some such enactments as those in question, 
any contract which a shipper of cattle might make, anci which in 
terms relieved the carrier from liability, would no doubt he 
binding: O’Rorkc v. Great Western R.W. Co., 23 V.( R. 427; 
Hood v. Grand Trunk R.W. Co., 20 lT.(\(\l*. 361.

In the case of shipments of live stock if is usual to pi ivid 
that a man shall be sent in charge of the cattle, and where it can 
he shown that the damage to the cattle is due to neglect or c r 
lessness on the part of the owner or his agent who is thus p 
charge, the company will not be held liable: Farr v. Gnat It - >7- 
rrn R.W. Co., 35 I’.C.R. 534; so also where a man is carried by 
the company for the purpose of looking after the cattle while in 
transit, but upon the express agreement that the company shall 
not be liable for any accident to him, whether due to negligence 
or not, such a condition is binding, and the person so injured 
cannot recover damages sustained while in transit: Bickndl v
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Grand Trunk R.W. Co., 26 A.R. 43, and where an animal is 
delivered to a company for carriage, and is fastened by a strap 
furnished by the owner, which is apparently sufficient to seeur-- 
him, the company is not liable : Richardson v. North Eastern 
R.W. Co., L.R. 7 C.I\ 75, but this was decided upon the ground 
that in this instance the company were not common carriers of 
dogs; which, according to McCormack v. Grand Trunk R.W 
Co., 3 Can. Ry. Cas. 185, is not the law under our Railway Act. 
The fact that the fastening was insecure being perfectly appar­
ent when the company accepted a dog for carriage, it was held 
liable for its escape, even though the fastening was that which 
was furnished by the owner : Stuart v. Crawley, 2 Stark. 323 : 
and as it is generally the duty of a carrier to see that an animal 
which it undertakes to convey is properly secured, it is liable 
even though its servant undertakes to secure it in the car in 
presence of the owner, if it escaped and thus sustained injury, 
as the owner, in the absence of special knowledge upon tin- sub­
ject is not supposed to know how best to secure it during trans­
portation : Paxton v. North British, etc., R.W. Co., i) Ct. of Scss. 
Cas., 3rd Ser., 50; but where a horse has been fastened in the 
usual way in a ear, but by some means struggled through an 
opening twenty-five inches wide and was thereby injured ; it 
was held that as it was most improbable that it should have 
wriggled through such a small opening, the company could not 
be considered negligent, anil were therefore entitled to rely upon 
a condition relieving them from liability: Ralston v. Caledonian 
R.W. Co., 5 Sess. Cas. (4th Ser.), 071 ; so also where the owner 
was by the terms of his contract, to himself inspect the ear into 
which his cattle were loaded, and the cattle during transit be­
came alarmed and broke out; an action against the company 
was dismissed : Chippendale v. Lancashire, etc., R.W. Co., 21 
L.J.Q.B. 22. If an animal escapes or Ls injured because it or 
some of its “fellow travellers’’ becomes unmanageable and 
breaks out or kicks, this is held to be “vice inherent in the thing 
carried” and the carrier would be relieved from liability at 
common law, and apart even from the provision of any special 
contract: Blown- v. Great Western R.W. Co.. L it. 7 C.P. 655; 
and where a horse is injured during transit, and there is nothing 
to show how the accident occurred, the Court, drawing infer­
ence* of fact, may assume that the accident was due to the 
“vice” of the horse rather than to any negligence of the ear-
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riers: Kendall v. London, etc., K.W. Co., L.It. 7 Ex. 373 ; see 
also Nugent v. Smith, 1 C.P.D. 423, and the following American 
cases: Newby v. Chicago, etc., K.W. Co., 11) Mo. App. 391, 
Hutchinson v. Chicago, etc., K.W. Co., 37 Minn. 524; Kelts ▼ 
Farmers’, etc., Co., 21 Wis. 81; Evans v. Fitchburg K.W. Co.. 
Ill Mass. 142; Coupland v. Housatonic K.W. Co., 61 Conn. 531.

3. Liability as Warehousemen.

If the contract of carriage has terminated and the goods are 
in the possession of the carriers as warehousemen only, the latter 
is not liable for loss or damage to them unless some negligence 
on its part can lie shewn : Ham v. McPherson, 6 O.S. 360. 
Milloy v. Grand Trunk K.W. Co., 23 OR. 454, 21 A.R. 404 
Walters v. Canadian Pacific K.W. Co., 1 Terr. L.It. 88, 1 N.W.T. 
17 ; Lake Erie and Detroit K.W. Co. v. Sales, 26 S.C.R. 663.

Carriers become warehousemen either (a) where notice of 
the arrival of the goods has been given to the consignee and he 
has had a reasonable time to remove them : Grand Trunk K.W. 
Co., v. Gutman, 3 Rev. Leg. 452; Kiel irdson v. Canadian Pacifie 
K.W. Co., 19 O R. 369; McKay v. Lockhart, 4 O.S. 407.

(b) Where even though no notice is given, he knows, or ought 
to know, of their arrival, and does not claim them : Bowi< v. 
Buffalo, etc., K.W. Co., 7 U.C.C.P. 191; O'Neill v. Great West­
ern K.W. Co., ibid, 203; Inman v. Buffalo and Lake Huron 
K.W. Co., ibid., 325; Chapman v. Great Western K.W. Co., 5 
Q.R.l). 278; Bradshaw v. Irish and North Western K.W. Co., 7 
Ir. R. C.L. 252; Mason v. Merchants Ban.., Q.R. 14 S.C. 293.

(c) Where through some fault of the shipper or consignee 
the contract of carriage has not begun or l>eon completed, but 
the goods remain in the hands of the railway : Milloy v. Grand 
Trunk K.W. Co., supra.

Where by reason of a refusal on the part of the consignees 
to receive the goods when tendered, they are left in defendants’ 
hands, the defendants being warehousemen are liable only for 
gross negligence : Grand Trunk R.W. Co. v. Frankel, 2 Can. Ry. 
Cas. 155, reversing Frankel v. Grand Trunk K.W. Co., ib., 136. 
In that case cars of iron had been consigned to the consignees at 
Swansea. The custom was on arrival there and notification of 
the fact to consignees, to have the cars ti.ken to the latter’s
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siding. The cars in question, however, were refused at Swansea 
and the refusal afterwards countermanded, but in the interval 
the ears had been frozen in, and before delivery the price of 
iron had fallen. As no negligence on the defendants’ part was 
shewn, however, the action against them was dismissed. Where 
notice of the arrival of goods had been given on the day they 
reached the station, but they were not removed, and five days 
later they were destroyed by fire, it was held that the notice 
given was sufficient, that the consignee had had a reasonable 
time to remove the goods, and not having done so he could not 
recover: McMorrin v. Canadian Pacific R.W. Co., 1 Can. Ry. 
Cas. 217 ; see also Mitchell v. Lancashire, etc., R.W. Co., L.R. 10 
Q.B. 256,263 ; Bradshaw v. Irish, etc., R. W. Co., Ir. R. 7 C.L. 252. 
If a consignee fails to take delivery of a horse, proper expenses 
incurred by the company in caring for it may be recovered: 
(inat Northern R.\Y. Co. v. Swaffield, L.R. 0 Ex. 132. There is 
no warranty by a warehouseman of the safety of his building, 
and so if goods are injured by a contractor’s negligence the 
warehouseman is not liable: Stark v. Lovcrick, L.R. 0 Q.B. 122; 
but if a warehouseman does some unauthorized act to the goods 
amounting to a conversion he is liable to the owner: Hiort v. 
Butt, L.R. 9 Ex. 86; Lilley v. Doubleday, 51 L.J.Q.B. 310. If a 
railway company undertakes to store goods for reward, it would 
tie n he, not a mere gratuitous bailee as in the Frankel Case, but 
a bailee for hire and bound to take ordinary and reasonable care 
of tliv commodity entrusted to its charge : Beal v. South Devon 
li.IV. Co., 3 II. & (\ 337, at p. 342; Dunn v. Prescott Elevator 
Co., 4 O.L.R. 103 ; reported on an earlier appeal, 26 A.R. 389 : 
30 S.C.R. 620; see also Rosenblooni v. Grand Trunk R.W. Co., 
Q.R. 16 8.C. 360.

The question whether a railway company is Iniund to give 
notice of the arrival of the goods at destination is one of some 
difficulty, it being more than once held that a consignee is bound 
to know when goods are expected and to attend at the company’s 
premises and demand them. For a discussion of this subject 
see : Richardson v. Canadian Pacific R.W. Co., 19 O.R. 369. 
Masson v. Merchants Bank, Q.R. 14 S.C. 293; Norway Plains v. 
Boston and Maine R.W. Co., 1 Gray (Mass.) 263; Baker v. 
Broun, 138 Mass. 343; Berry v. West Virginia R.W. Co., 11 
Am. & Eng. Ry. Cases (N.S.) 103, at p. 119 ; Chapman v. Great 
Wtskrn R.W. Co., 5 Q.B.D. 278; Bradshaw v. Irish, etc., R.W.

26—BY. ACT.
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Co., 7 Ir. R. C.L. 252; Montreal Navigation Co. v. VEcuyer, 21 
Can. L.T. 249, and notes to Allan v. Pennsylvania R.W. Co.. W 
Am. & Eng. Ry. Cases (N.S.) 347.

4. Contracts Limiting Liability.

Apart from statute a carrier may by contract limit his lia­
bility even where the damage is the result of his own negligrinv 
Hinton v. Dibbin, 2 Q.B. 046; Hamilton v. G'rand Trunk R.W 
Co., 23 U.C.R. 600; Hates v. Great Western R.W. Co., 24 IT.C.K 
544; Spettigue v. Great Western R.W. Co., 15 U.C.C.1V 31 r 
Dodson v. Grand Trunk R.W. Co., 8 N.S.R. 405; Dixon v 
Richelieu and Ontario Navigation Co., 15 A.It. 647, 18 S C I,’ 
704, though it has been suggested that some consideration for 
such an exception, other than the promise to carry, must I»* 
shewn : Sutherland v. Great Western R.W. Co., 7 U.C.C.IV 4<i9. 
and where a shipper accepts a hill of lading containing stipula­
tions against the carrier’s liability, he must in the absene. of 
proof of fraud or mistake, he deemed to have read it; hut tint 
conclusion does not follow where the document is given out of 
the ordinary course of business and seeks to vary the terms of 
a prior mutual agreement : North-West Transportation Co. v 
McKenzie, 25 S.C.R. 38. And where there is a condition that 
the goods are shipped at “owner's risk” or in other terms r 
lieving the company from liability, it has been held that uni-ss 
such words expressly cover loss due to the negligence of tli- 
carrier or his servants, they will not he construed so as to include 
such negligence, and all such conditions are construed strictly 
against the carrier : Waikato v. New Zealand Shipping Co. 
(1898), 1 Q.B. 645; (1899), 1 Q.B. 56. In St. Mary’* Creamery 
Co. v. Grand Trunk R.W. Co., 2 Can. Ry. Cas. 122, Meredith, .1, 
says, at p. 128: 44The cases have gone to an extraordinary length 
in excluding from a condition limiting liability, loss occasion I 
by the negligence of the defendants or their servants.” This 
judgment was affirmed in 3 Can. Ry. Cas. 447 ; and so even 
though goods had been accepted ‘‘at the owner’s sole risk,” yet 
it was held that defendants were liable for loss occasioned by 
their servants’ negligence in not housing the goods or otln rwis> 
sufficiently protecting them from the weather although plaintiff 
knew the condition of the goods and neglected to remove them 
till after the injury : Mitchell v. Ijancashirc, etc., R.W. Co., L.R
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10 (j.B. 256; and conditions in a shipping receipt relieving the 
carrier from liability for loss or damage arising out of the safe 
keeping and carriage of the goods even though caused by the 
negligence, carelessness or want of skill of the carriers' servants 
without the actual privity or fault of the carriers, do not apply 
to cases where the goods have been wrongfully sold or converted 
by the carrier: Wilson v. Canadian Development Co., 32 S.C.R 
432, reversing 9 B.C.R. 82. Where consignors agreed by their 
own shipping bill to insure the goods, and did so. but counter­
manded the insurance, and a bill of lading was issued by defen­
dants requiring plaintiffs to insure, it was held, that tin- defen­
dants could not set up a breach of the condition to insure because 
tin- loss had happened through their own negligence: Si. Mary’s 
Creamery Co. v. Grand Trunk K.W. Co., supra.

The judgment in the St. Mary’s Cnamery Case is supported 
by the decision given almost at the same time in Prit v v. Cnion 
Lighterage Co. (1903), 1 K.B. 750.

In this case goods were loaded on a barge under a contract 
for carriage by which the barge owner was exempt from liability 
“for any loss or damagt to goods which van be covtred by in- 
suianee.” The barge was sunk owing to the negligence of the 
servants of the barge owner and the goods were lost. It was 
held that the barge owner was not exempt from liability for the 
loss or damage caused by the negligence of his servants. Wal­
ton, J., in delivering his judgment, proceeds upon tin* same lines 
as in the St. Mary’s Creamery Cast. He also states that the law 
«if England, unlike the law in the Vnited States of America 
'which latter, as Meredith, J., points out, has been adopted in 
Canada by legislation), does not forbid the carrier from exempt­
ing himself by contract from liability for the negligence of him­
self and his servants, but if the carrier desires so to exempt 
himself, it requires that he shall do so in express, plain an«l 
unambiguous terms, citing the cases already referred to by 
Meredith, J., also Com/tania de Navigation La Fleeha v. Iirauer 
(1897), 168 U.8. 104. Accordingly the condition of exemption 
in the case is construed as meaning: “/ will ust reasonable skill 
and eare in the eonveyance of goods, but 1 will not undertake 
any liability as insurer for loss or damagt whieh ean be covet t a 
with insurance with underwritersand the loss being in fact 
caused by negligence of the lightermen, the defendant was held 
liable.
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Where, however, a carrier in express terms provides that he 
shall not be responsible for his own or his servants’ negligence, 
such a contract is (apart from statutory restrictions) valid at 
common law in Ontario: Dixon v. Richelieu and Ontario, etc., 
Cv., 15 A.R. 647, 18 S.C.R. 704; and also in Quebec: Glengoil 
Steamship Co. v. Pilkington, 28 8.C.R. 146, on appeal from 
Q.R. 6 Q.B. 95; and where a carrier stipulates that it shall h< 
liable for wilful misconduct only; it is not liable for mere negli­
gence: Knox v. Great Northern PAW Co. (1896) 2 Ir. R. 6112, 
and see Graham v. Pel fast, etc., R.W. Co. (1901) 2 Ir. R. 13.

Effect of Railway Act, 1888, section 346(3). Probably owing 
to the pointed remarks of Sir William Young, of Nova Scotia, 
in Dodson v. Grand Trunk RAV. Co., 8 X.S.R. 405, where tin- 
law was elaborately reviewed, a statute was passed in 1871, 
which in 1888 appeared as section 246 of 51 V’iet., cap. 29 
(Dom.), which, after providing for “sufficient accommodation 
for the transportation of all such passengers and goods 
as are within a reasonable time previously thereto (the starting 
of the train) offered for transportation,” etc., enacts by sub- 
sec. 3 that “every person aggrieved by any neglect or refusal in 
the premises shall have an action therefor against the company 
from which action the company shall not In- relieved by any 
notice, condition or declaration if the damage arises from any 
negligence or omission of the company or of its servant.” Prior 
to the decision in Grenier v. Tin Queen, 6 Ex. C.R. 276, and 
The Queen v. Grenier, 30 S.C.R. 42, 2 Can. Ry. Cas. 409, it was 
the law that this clause had the effect of annulling any contract 
for exemption from liability for damage to goods carried, where 
il could be shewn that the railway company was negligent : 
IItnry v. Canadian Pacific PAW Co., 1 Man. L.R. 210; Grand 
Trunk PAW Co. v. Vogel, 11 S.C.R. 612; but the decision last 
named has been disapproved of in the case of express contracts 
limiting liability by the Supreme Court in The Queen v. Gren­
ier, supra, though it is not as yet formally overruled. This case 
was followed and approved by the Supreme Court in Grand 
Trunk PAW Co. v. Miller, 3 Can Ry. Cas. 147, which has been dis­
cussed in the notes to section 211, ante, but in St. Mary's Cnam- 
ery Co. v. Grand Trunk PAW Co., 2 Can. Ry. Cas. 122, at pp. 
130 and 131, Meredith, J., discusses and distinguishes the Grm- 
ier Case at some length, and notwithstanding the Supreme 
Court ’s apparent disapproval of the Vogel Case, the Court of
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Appeal for Ontario follows it in St. Mary's Créa tarry Co. v. 
(irand Trunk R.W. Co., in appeal 3 Can. Ry. Cas. 447. The 
following rules for the construction of section 240 of the Act of 
1888 were suggested in an article in 20 Can. L.T. pp. 1 and 25 
and in a somewhat altered form are now reproduced :—

]. The section does not prevent a carrier from throwing 
the onus of proving its negligence upon the shipper: Cobban v. 
Canadian Pacific R.W. Co., 20 O.R. 732, 23 A.R. 115; (irand 
Trunk R.W. Co., v. Vogel, 11 S.C.R. 012; Czech v. General 
Steam Navigation Co., L.R. 3, C.P. 14 ; and though a carrier 
may not by a notice stipulate that in consideration of a reduced 
charge, he shall not be liable for his own or his servant’s negli­
gence, yet where such a condition has been made, the owner of 
the iroods must prove such negligence : Drainville v. Canadian 
Pacific R.W. Co., Q.R. 22 S.C. 480; but where goods shipped are 
missing entirely the shipper must show that it is not his fault, 
no matter what condition may exist : Curran v. Midland R.W. 
Co. (1896) 2 Ir. R. 183.

2. The section would not deprive a railway company of its 
common law defences that the damage was due to the Act of 
Cod, the King's enemies or some vice inherent in the thing car­
ried : Kendall v. London, etc., R.W. Co., L.R. 7 Ex. 373 : Blower 
v. Great Western R.W. Co., L.R. 7 C.P. 655; Nugent v. Smith, 
1 C.P.I). 19 and 423; Paxton v. North British, etc.. R.W. Co., 
9 Ct. of Sess. (3rd ser.) f>0.

3. Nor as mentioned above, need a railway company assume 
responsibility for connecting lines, provided it clearly appears 
that the carrier’s responsibility is limited to its own line : Lake 
Eric, etc.. R.W. Co. v. Sales, 26 S.C.R. 663 and cases cited supra.

4. The section does not take away a railway company’s de­
fence of contributory negligence : Bunch v. Great Western 
R.W. Co., 17 Q.B.D. 215, 13 AC. 31: Bate v. Canadian Pacific 
R.W. Co.. 14 O R. 625, 15 A.R. 388, 18 S.C.R. 697: Farr v. Great 
Western R.W. Co., 35 V.G.R. 534.

5. A carrier may limit beforehand, the ,«mount of damages 
that may he recovered in ease a loss happens through its negli­
gence : Robertson v. Grand Trunk R.W. Co., 24 O.R. 75. 21 A. 
R. 201, 24 S.C.R. 611; but the agreement limiting the liability 
must be made before shipment : Abrams v. Milwaukee R.W. 
Co., 61 Am. and Eng. Ry. Cas. 313. A contract for insurance
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of the goods by the shipper is a contract for complete exemp­
tion from liability and not a contract limiting the damages re­
coverable and a breach of such a contract by the shipper would 
not relieve the carrier from the consequences of its own negli­
gence : St. Mary's Creamery Co. v. Grand Trunk R.W. Co., 3 
Can. Ry. Cas. 447.

0. Agreements providing for the performance by the shipper 
or consignee of certain conditions precedent to the issue of tin- 
writ may be valid even where there is negligence. An instanev 
of this occurs where notice of loss or damage must by the terms 
of the contract be given by the claimants within a prescribed tine- 
Lake Erie and Detroit R.W. Co. v. Sales, 26 S.C.R. 663; Me 
Millau v. Grand Trunk R.W. Co., 16 S.C.R., at pp. 556 and 
560; Mason v. Grand Trunk R.W. Co., 37 U.C.R. 163 ; Moore 
v. Harris, L.R. 1 A.C. 318; Gclinas v. Canadian Pacific R.W. 
Co.. tj.R. 11 S.C. 253; St. Louis R.W. Co. v. Hurst, 55 S.W.R. 
215. Where there is no statute preventing recovery the con­
signor must comply strictly with such a term as a condition 
precedent to recovery against an express company for fa il un­
to deliver a parcel to the consignee : Martin v. Northern Pacific 
Express Co., 10 Man. L.R. 595; Northern Pacific Express Co. 
v. Martin, 26 S.C.R. 135, see Union Steamship Co. v. Drysdab, 
8 B C R. 228, 32 S.C.R. 379.

7. If it can be shewn that the negligence relied upon by tin- 
plaint itt* is not within the scope of the section, a condition aptly 
worded may be a defence even against such negligence : 20 Can. 
L.T. 8 and 31, et scq.; Scarlett v. Great Western R.W. Co., 41 
U.C.R. 211; and see remarks of Patterson, J. A., in McMillan v. 
Grand Trunk R.W. Co., 15 A.R. at p. 18. Thus where an acci­
dent happened owing to the faulty construction of the roadbed 
and there was an agreement limiting liability for negligence, it 
was held that the section then in force, similar to that quoted, 
applied only to negligence in the management of trains and 
handling of goods, and, therefore, the statute did not annul the 
eontraet. It was so decided in Rate v. Canadian Pacific R.W. 
Co., 14 O R. 625, reversed in the Supreme Court on a question of 
fact, but without dissent from the principle quoted : 15 A.R. 388, 
18 S.C.R. 697 ; and thus, where a person travels on a free pass he 
is not a passenger within the section, and cannot recover for 
damages resulting from a railway’s negligence where lie has 
agreed to assume all risks : Bickncll v. Grand Trunk R.W. Co.,
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26 A.It. 431 ; The Stella (1900), I*. 161; Nightingale v. Union 
Colliery Co., 2 Can. Ky. Cas. 47, 35 S.C.R. 65, and set* Central 
Vermont K.W. Co. v. Franch ère, 35 S.C.R. 68, per Nesbitt, J., 
at pp. 73 and 74; but the contrary is the rule in the United 
States: New York Central K.W. Co. v. Lockwood, 17 Wall. 357. 
Nor does the section apply where the railway has ceased to be 
a carrier and has become a warehouseman, even though negli­
gence is proved, provided there is an agreement relieving it 
from liability : Walters v. Canadian Pacific K.W. Co., 1 Terr 
UR. 88.

8. Where any condition or contract is relied upon as a 
defence to an action for loss or damage to goods it is necessary 
that the contract should actually have come into operation: 
Whitman v. Western Counties K.W. Co., 17 N.S.R. 405, and 
that the railway should be acting in performance of that very 
contract : Mallet t v. (ireat Eastern K.W. Co. (1899), 1 Q.B. 
309, and see Armstrong v. Michigan Central K.W. Co., 1 O.W.R. 
714.

9. As stated by Meredith, J.. in the St. Mary's Creamery 
Case, 2 Can. Ry. Cas. 122, there is no law in Canada under the 
Dominion Railways Act requiring that conditions in bills of lad­
ing shall la* just and reasonable. The English Railways and 
Canal Traffic Act, 17 and 18 Viet., cap. 3, sec. 7. in which this 
provision appears, has never been enacted in Canada : see Kur­
de tt v. Canadian Pacific K.W. Co., 10 Man. L.R. 5.

10. The statute has no operation outside Canada, and, there­
fore, where an accident happened in the United States, a con­
tract limiting liability applied and furnished a defence to the 
railway company ; Macdonald v. Grand Trunk K.W. Co., 31 
O R. 663.

Statements in Shipping Kill as Evidence. Though a condi­
tion exempting from liability for damages on a connecting line 
is valid, yet the original carrier must show that the accident 
happened off his line if he would succeed : Mahony v. Water­
ford, etc., K.W. Co. (1900), I.R. 2 Q.B. 273, and see Logan v. 
Highland K.W. Co., 2 Ct of Sens. (5th ser.) 292, and in the ab­
sence of proof that the accident happened on the connecting 
carrier’s line, the latter is not liable: Twohey v. Great South­
ern, etc., K.W. Co. (1898), 2 Ir. R. 789. Where a bill of lading 
given by defendants stated the number of pieces of lumber re-
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reived and their superficial feet and delivery was not in accor­
dance with the receipt, it was held in an action to recover freight 
for the lumber not delivered that the bill of lading was conclu­
sive as to the number and quantity of the lumber received : 
Mediterranean. etc., Co. v. Maekay (1903), 1 K.B. 297, but a 
statement in a shipping bill shown to be inaccurate would not 
operate as an estoppel : Lohden v. Colder 14 Times, L.R. 311 
Where through the fault of the carrier goods have been incor­
rectly way billed the carrier will l>e liable for failure to deliver : 
Bell v. Windsor, etc., B.W. Co., 24 N.K.R. 521.

Effect of Railway Act, 1903. Though sub-sections 1 and 
2 of section 24(i of the Act of 1888 have been considerably al­
tered by section 214 of the present Act. the words of nub-sec­
tion 3 of the former section remain in the new section, so that 
the eases above mentioned might still be regarded as applicable 
were it not for the further provision appearing for the first 
time as section 275, sub-section 1, of the Act of 1903, which 
enacts as follows: “No contract, condition, by-law, regulation, 
declaration or notice made or given by the company impairing, 
restricting or limiting its liability in respect of the carriage of 
any traffic, shall relieve the company from such liability ex­
cept as hereinafter provided, unless such class of contract, con­
dition, by-law, regulation, declaration or notice shall have been 
first authorized or approved by order or regulation of the 
Board. " The exception to the general rule laid down by the 
words quoted are stated in the following sub-sections of the same 
section, and need not now be referred to in greater detail. The 
effect of this provision is not limited to contracts relieving car­
riers from their negligence, but applies to all contracts for tie 
carriage of traffic, so that unless the class of contract relied 
upon has been approved by the Board, the company can hardly 
rely upon it as a defence to any action brought upon it for a 
breach of contract to carry traffic. Section 275 is more t'ullv 
discussed in the notes upon it, infra.

5. Who May Sue for Failure to Carry Properly.

In the absence of special circumstances, the carrier's contract 
to carry goods is with the person in whom the property in the 
goods is vested and so where goods are delivered to a carrier for a 
purchaser under a binding contract of purchase, the consigne- 
is the proper person to sue the carrier whether he has nominated
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him or not: Dutton v. Solomonson, 3 B. & P. 582; Finn v. Rail­
road, 112 Mass. 528, and the consignor is deemed to be tin* agent 
of the consignee to retain the carrier: King v. Meredith, 2 Camp. 
639; Brown v. Hodgson, ibid, 36; London, etc.. R.W. Co. v. Bart­
lett, 7 II. & N. 400; but this general rule may be varied by a 
special contract with the consignor that the carrier will be liable 
only to him : Moore v. Wilson, 1 T.R. 659, and see (heal West< rn 
R.W. Co. v. Bagge, 15 Q.B.D. 625. If the contract has been made 
with A. it is no answer to an action by him that tin* compensa­
tion for the loss has been paid to B. who delivered the goods t- 
the company: Coombs v. Bristol, etc., /MV. Co., 3 11. & X. 1. 
Where goods are delivered to the carrier for transport to a cer­
tain place for the consignee whose name is given, the inference 
being that the latter is the owner, he may change the place of 
destination of the goods: London, ete., /MV. Co. v. Bartlett, 7 
II. & N. 400. Where the property in goods was not to pass to 
the consignee until they were delivered to him in Toronto, the 
consignor was held to be the proper person to sue: Steele v. 
Brand Trunk R.W. Co., 31 U.C.C.P. 260. It is so also where 
there is no binding contract of sale sufficient to satisfy the Sta­
tute of Frauds even though the consignee may have nominated 
the carrier: Coats v. Chaplin, 3 Q.B. 483; Coombs v. Bristol, 
etc., /MV. Co., 3 II. & N. 510; or where the goods are sent on 
approval : Swain v. Shepperd, 1 M. & Rob. 223. A bailee of 
goods forwarding them by a carrier may maintain an action 
against the latter as he has a special property in them: Freeman 
v. Birch, 1 Nev. & M. 420, 3 Q.B. 492. n.

In carrying passengers the liability for injury to them by 
negligence does not depend upon express contract: Browne & 
Theobald on Railways, 3rd Ed. 302, and so where a society char- 
ters a train and pays for it, individual members who pay tin 
society and are injured, may sue the railway: Skinner v. Lon­
don, etc., R.W. Co., 5 Ex. 787, and a reporter travelling on a 
non-transferable tieket issued to another reporter, but in accor­
dance with a practice which had grown up with the company's 
acquiescence, may sue: Great Northern R.W. Co. v. Harrison. 
10 Ex. 376. A mother erroneously thought her child could tra­
vel free with her and did not buy a ticket for it. The child br­
ing injured was allowed to recover: Austin v. Great Western 
R.W. Co., L.R. 2 Q.B. 442. Corn was consigned to the Bank of 
Montreal or their assigns, the Bank assigned it to plaintiff' who
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xut‘<I for non-delivery and it was held that he might recover as 
there was no plea denying his property in the corn and he was 
admitted to be the owner at the time it was shipped : KyU v. 
Buffalo, etc., R.W. Co., 16 U.C.C.l*. 76. A connecting carrier 
receiving goods delivered to it by another company which has 
entered into a contract for carriage with the shipper, cannot 
Ik* sued upon that contract and is not liable under it, as there 
is no privity of contract between himself and the shipper : 
Richardson v. Canadian Pacific R.W. Co., 19 O.R. 36!). Where 
a person is a common carrier and a tender of goods for carriage 
and of a reasonable charge therefor is proved, the consignor 
may sue him for a refusal to carry the goods: Leonard v. Ameri­
can Express Co., 26 U.C.R. 533.

stoppage in Transitu. Where goods are delivered to a car­
rier as such the right of stoppage continues as long as the goods 
are in his possession as carrier : Bethell v. dark, 19 Q.B.D. 553, 

20 Q.B.D. 615; Ex parte Cooper, 11 Ch.D. 68, and in such a case, 
if the carrier declined to re-deliver them or delivers them to tin- 
vendee he may be liable to the vendor for their value : Abbott 
on Railways, 315 ; Campbell v. Jones, 3 L.C. Jur. 96; and where, 
after insolvency of the consignee and notice by the consignor 
to stop the goods, the carrier’s agent delivered them to a third 
person who had passed them through the Customs, the carrier 
was held liable for such delivery : Ascher v. Grand Trunk RAY. 
Co., 36 U.C.R. 609; but stoppage of goods by a Customs' officer 
is not a protection to the carriers unless they can show that he 
was properly authorized to make a seizure or to stop them : 
Robson v. Huffalo, etc., R.W. Co., 9 U.C.C.P. 183. Where goods 
have arrived at their destination, but owing to some informality 
in the demand made by the consignee for them, they have not 
been delivered to him and before the carrier agrees to deliver to 
the consignee the goods are stopped by the consignor, the tran­
sitas is not at an end and the stoppage is valid : Anderson x. 
Fish, 16 O.R. 476, 17 A.R. 28; but “when the goods have ar­
rived at their destination and have been delivered to the pur­
chaser or his agent, or when the carrier holds them as ware­
houseman for the purchaser and no longer as carrier only, the 
transitus is at an end per Cave, J., Bethell v. Clark, 19 Q.B.D., 
at p. 561, and see Lyons v. Hoffnung, 15 A.C. 391. Delivery 
upon the purchaser’s ship is equivalent to delivery to the pur­
chaser : 8chotsmans v. Lancashire, etc., R.W. Co., 2 Ch. 332;
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but delivery to the purchaser of part of a consignment does not 
necessarily prevent the consignor from exercising his right to stop 
the rest: Bolton v. Lancashire, etc., AMV. Co., L.R. 1 C.P. 431 : 
and when the purchaser refuses to accept the goods the right of 
stoppage remains: ibid.-, but if the consignee has transferred the 
property in the goods to a bond fide purchaser the right is lost : 
l,cask v. Scott, 2 Q.B.l). 376. The carrier's duty on receiving 
a notice to stop the goods is to hold them and if there is any 
doubt of the vendor's right, to apply for an interpleader order, 
charging storage for his services as warehouseman meanwhile: 
l'hilds v. Sorthern R.W. Co., 25 C.C.R. 165, per Draper, C.J., at 
p 169.

6. Measure of Damages.

The measure of damages in actions for injuries to passengers 
lias been discussed in the notes on “Negligence in operation of 
a railway” preceding section 211 ante.

As has been seen before a company may in spite of sub-sec- 
lion 3 of section 214 limit the amount of damages recoverable.

Generally speaking a carrier is liable for such damages as 
may Ik* reasonably supposed to have l»een in contemplation by 
the parties when they made the contract : Harm v. Midland R.W. 
Co., L.R. 8 C.P. 131, at p. 137 ; but where goods are shipped for 
a particular object not known to the carrier damages due 
to inability to carry out that purpose cannot be recovered: Dad- 
leg v. Baxendale, 1) Ex. 341; British Columbia, etc., Co. v. Net- 
tlethip, L.R. 3 C.P. 499; and, following that cast*, it was decided 
in Hamilton v. Hudson Bag Co., 2 B.C.L.R. (part 2) 176, that 
the expected profits on goods shipped were too remote and that 
where there has been loss from delay beyond the invoice or 
actual value of the goods, they can only be compensated by 
interest on such value. In Behan v. Grand Trunk R.W. Co., 11 
Que. L.R. (S.C.) 60 damages for lass of profits which might 
reasonably have been expected were allowed by the Quebec 
Courts ; but in England profits which would have been made 
on sales by the plaintiff's traveller were not allowed : Great West­
ern R.W. Co. v. Redmayne, L.R. 1 C.P. 329, nor damages for 
loss of profits upon a sale made to a third person: norne v. 
Midland R.W. Co., L.R. 8 C.P. 131; Thol v. Henderson, 8 Q.B.
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I). 457. In Dunn v. Ruck nail (1902), 2 K.B. 614, it in sai<l that 
there is no rule of law that «lainages cannot be recovered for 
hiss of market on a contract of carriage by sea \ although a stipu­
lation that a railway should not be liable for damages for loss 
of market was upheld: Duekham v. Great Western R.W. Co.. 
80 L.T.N.S. 744. The following decisions on this subject may 
also be usefully consulted. Great Northern R.W. Co. v. Swaf- 
field, L.R. 9 Ex. 132. Consignee failed to take delivery of a 
hone, the carrier was allowed to charge the expense of keep 
ing him. Woodger v. Great Western R.W. Co., L.R. 2 C.P. 318 
Hotel expenses incurred while waiting for goods that have been 
delayed cannot be recovered. Hales v. London, ete., R.W. Co.. 
4 B. & S. 66. Expenses necessarily incurred in looking for 
goods will be allowed. Walter V. Midland, #/c.. R. IV. Co., 4 L.R 
Ir. 376, where defendants failed to provide horse boxes and 
therefore horses were sent by road ami owing to its bad eondi 
tion, they were injured, the measure of damages was the deter­
ioration caused by lieing sent by mad and the additional time 
and labour expended. Irvine v. Midland, ete., R.W. Co., 6 L.R 
Ir. 55, where by contract, gocxls were to Is* sent in cars of a par­
ticular kind, but owing to the absence of such cars, the eon- 
signor did not deliver the goods to the carrier but sold them on 
the spot, he could not recover the difference in market value 
between the place of shipment and destination.

Other English eases are collected in Browne and Theobald 
3rd Ed. 297 and 298, and a discussion upon the law in Canada 
will also be found in Abbott on Railways, pp. 419, et seg.

uJKhIar regular trains shall be started and run, as near
train as practicable, at regular hours, fixed by public notice. 51 V . 
time. c 2<it 8- 246 part.

This was formerly the first part of section 246 of the Rail 
way Act of 1888.

Delay to Passenger—Time Tables. For passenger business, 
time tables are usually issued, giving the times at which trains 
arrive and depart. While a contract to carry from A. to B. 
must without some condition to the contrary, be literally 
performed and cannot be satisfied by landing the passenger at 
another point near B. : Hobbs v. London, ete., R.W. Co.. L.R.
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10 (j.B. Ill, yet the mere issue of a ticket from A. to B. ai>art 
from any conditions in the time bill, implies no warranty that 
a train will start at the time at which the passenger is led to 
expect it, and if the train arrive too late to enable him to make 
connections ami complete a through journey, he cannot recover 
damages: Hurst v. (treat Western K.W. Co., 19 C.B.N.S. 310, 
and see Woodgate v. Great Western K.W. Co., 1 Times L.U. 133, 
and Driver v. London, etc., K.W. Co., 16 Times L.R. 293; but 
where a company issued time bills showing connections with 
another line after they knew that the connecting train had 
Iwen discontinued, they were liable, on the ground that the cir- 
eulation of the time tables amounted to a representation on the 
company*« part that there was a train, which was false to the 
knowledge of the defendants and was calculated to induce the 
plaintiff to act as he did: Denton v. Great Western K.W. Co., 
5 E. & B. 860. Where a time bill announced that a train would 
arrive at certain hours and it did not arrive then or within a 
reasonable time thereafter, the plaintiff was held entitled to re- 
eover nominal damages and such other damages of a pecuniary 
kind as he may really have sustained as a direct consequence of 
the breach of contract, and that not having communicated to 
the defendants his desire to connect with another train and to 
meet his customers in another town he could not recover dam­
ages for failure to carry out his purpose: Hamlin d* Great Nor- 
thtrn K.W. Co., 1 11. & X. 408. This case was discussed in 
llurst v. Great Western K.W. Co., 19 C.B.N.S. 310, and it was 
pointed out by Willes, ,1. (page 316), that since that case and 
the rase of Denton v. Great Northern K.W. Co. (1856), the rai.- 
way companies have protected themselves by inserting in their 
time bills a notice to the effect that they do not guarantee the 
arrival or departure of the train at the exact time stated in the 
time table, but will do their best to Usure punctuality. In 
llnggs v. Grand Trunk K.W. Co., 24 V.C.R. 510, where plain­
tiff pleaded the time table as a representation of the arrival 
and departure of a train on which he desired to travel, it was 
held on demurrer and without proof of any such clause as was 
discussed in the Hurst Case, that the time table was not to be 
taken as importing a condition into the contract and that it 
amounts to a representation only and not to an integral part 
el the contract. Similarly an advertisement that a train runs 
from A. to B. so as to correspond with trains from B. to C.
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is not a warranty of punctuality, but a mere representation of 
the intended arrival of the trains: Lockycr v. Interna limn I, 
etc., Co., til L.J.Q.B. f>01. In a time table the defendants stated 
that “Every attention would be paid to ensure punctuality so 
far as it is practicable,” but that they would not undertake 
that the trains would arrive or start at the times specified, h 
was held by a majority of the Court of Common Pleas that th< 
word* quoted imported a contract to use due attention to k«vp 
tin* times specified in tin* time bills so far as practicable having 
regard to the necessary exigencies of the traffic and circum 
stances over which tin* company had no control : In Blatu h 
v. London, etc., R. IV. Co., 1 (MM). 287. The caw gave riso to 
a good deal of discussion amongst the judges and it is important 
here, because the words quoted imposed about the same liability 
upon the company under the contract as the above section im 
poses on railway companies in Canada. After the decision in 
In Blanche \. London, rtc., R.W. Co., the railway eompaiu > 
left out the words quoted and without them the liability of ;t 
railway company for the statements contained in its time hilU 
was somewhat modified: McCartan v. North Eastern R.W. Co.. 
54 L.'l.tj.H. 441, and in Driver v. London, etc., R.W. Co., hi 
Times L.R. 29.4, the Court had to consider a condition in a tine 
table which reacl “The directors give notice that the Company 
do not undertake that the trains shall start or arrive at tli 
times specified in the hills. . . . The Company will not l>>-
accountable for any loss, inconvenience or injury which may 
arise from delays to or detention of passengers caused by tie 
negligence of the servants of the Company or from any nth v 
cause whatsoever.” The action based upon this clause was dis­
missed as no negligence was shown amt the question whether 
the clause was sufficient to relieve the company from damag e 
for delay caused hv its negligence was not decided. The point 
again came up in Duckworth v. Lancashire, etc., R.W. Co., *4 
L.T.N.S. 774, where under a condition which provided that 
the defendants would not under any circumstances he held n - 
sponsible for delay or detention however occasioned or any con- 
sequences arising therefrom, the defendants were absolved from 
liability even though negligence had been admitted. Isird Al 
verstone in that caw stated that “there is no limit to tin- con 
ditions which may be imposed by railway companies in regard 
to passenger traffic.” This appears also to be the result arrived
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at in an article entitled “Delays to Passengers on Railways," 
110 Law Times «Journal 212, where the eases are discussed, but 
it must be remembered that there is no section in the English 
statutes similar to see. 214, sub-see. 3, supra, which, in certain 
cases prohibits railways from entering into contracts relieving 
them from the consequences of their negligence. The provision 
for the regularity of the service not now lieing em­
bodied in sec. 214, it may be that sub-see. 3 of that section will 
not apply to damages arising from delay and if that In* the 
«•ase the English decisions would govern.

D<lay in Delivering Goods. In the absence of a special con­
tract. the carrier is bound to deliver goods within a reasonable 
time looking at all the circumstances of the ease; hut In* is not 
hound, unless In* agrees to do so, to deliver them within any 
eertain time ami he is not responsible for the consequences of 
delay arising from causes beyond his control : Taylor v. Great 
Sort hern R.W. Co., L.R. 1 C.P. 385. In that cast* tie delay 
anise owing to an accident due entirely to the negligence of an­
other company having running powers over the same line. A 
contract to carry by a particular train which usually arrives 
at a certain hour docs not amount to a warranty that a train 
will so arrive even though the company has been informed that 
the object of the sender requires that it should do so: Lord v. 
Midland R.W. Co., L.R. 2 C.P. 339: but the fact that the train 
arrives several hours after the proper time is pnma farii evi­
dence of delay in carrying goods and requires explanation from 
the company: Roberts v. Midland R.W. Co., 25 W.R. 323. and 
where defendants carried plaintiff's meat in the summer by 
a train which according to aches lu le, should have arrived at its 
destination in two hours, but instead arrived in twenty-four 
hours, this in the absence of excuse was held to be an unreason- 
able delay: Delorme v. Canadian Pacific R.W. Co., 11 Leg. News 
106, and see Pontbriand v. Grand Trunk R.W. Co., M.L.K. 3 
S.C. 61. If the ordinary course of conveyance is departed from 
owing to the negligence of a servant, this would In- evidence 
of unreasonable delay: IT mi v. Eastern Counties R.W. Co., 1
L.T.NJL :»

Damages for Delay to Passengers. Where passengers are 
improperly delayed the principle upon which damages are al­
lowed is “that if one person does not perform his contract, 
the other may do so for him as reasonably near as may be, and
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charge him for the reasonable expense incurred in so doing, 
and a proper test of what is reasonable in such cases (as the 
one in question) is to consider, whether, according to the ordin­
ary habits of society, a person delayed on his journey under 
circumstances for which the company were not responsible would 
have incurred the expenditure on his own account:” Lc Blanch< 
v. London, etc., B.W. Co., 1 C.P.D. 286, and so a person who 
missed his connection through the fault of defendants in that 
ease was not allowed the cost of a special train by way of dam 
ages. Where, however, defendants knew that a miller was bound 
for the London Corn Market, and failed to punctually run a 
train which was advertised specially for it, he was allowed both 
the cost of a special train and damages for losing his market 
which he failed to reach in time: Buckmaster v. Great Eastern 
B. IV. Co., 23 L.T. 471. Where the delay is no fault of the 
defendants the cost of a special train will not be allowed: Fitz­
gerald v. Midland B.W. Co., 34 L.T. 771 ; Thompson v. Midland 
A*. IV. Co., 34 L.T. 34. Where a passenger 1ms been dropped at 
a place short of his destination the cost of a conveyance to driv* 
him home was allowed: Great Northern R.W. Co. v. Hawcroft, 
21 L.J.Q.B. 178; or if compelled to sleep elsewhere he might 
recover his hotel bill: Hamlin v. Great Northern R.W. Co., 1 II 
& N. 408; and he may recover something for the inconvenience 
of having to walk home: Hobbs v. London, etc., R.W. Co., L.K 
lo Q.B. Ill, or his wages if he arrives too late for his day's 
work: Cook v. Midland R.W. Co., 57 J.P. 388; but nothing 
for loss of custom if he misses an appointment : Hamlin v. Great 
North*rn R.W. Co., supra. If the probable consequence of 
tin- delay is to expose a person to inclement weather, and he 
catches cold and incurs medical expenses, damages for thes. 
consequences will be allowed: ID'bbs v. London, etc., R.W. Co., 
supra: commented on and discussed McMahon v. Field, 7 Q.B 
I). 591; Toronto R.W. Co., v. Grinsted, 24 8.C.R. 570.

Damages for Delay to Goods. In this as in all other eases 
the damages recoverable must be such as might reasonably b«- 
expected to How from a breach of the contract to carry in du»* 
time, ami unless it is shewn that the carrier knew of any special 
consequence* which would How from delay, they cannot be 
compelled to pay any unusual damages: nadley v. Baxendale. 
0 Kxch. 341 ; and where good* intended for market are delayed, 
the proper measure of damage is the difference in market prie*;
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nt the time when they should have arrived and the time when 
they actually arrived, and, if in addition, they suffered deter­
ioration on account of the delay, damages for that can also be 
reeovered: Collard v. South Eastern li.W. Co., 7 11. &. N. 79. 
Where cloth intended for a cap manufacturer was delayed a 
month on the road and the season for selling such caps had 
expired, the plaintiff was allowed as damages the diminution 
in the value of the cloth on account of the loss of season, hut 
wot tin* loss of anticipated profits, nor the expenses of travellers 
dispatched to sell the caps in expectation of the goods arriv­
ing in due time: Wilson v. Lancashire, etc., K.W. Co., 9 C.B. 
VS. 633. In Great Western li.W. Co. v. lied may ne, L.R. 1 
<\P. 29, a traveller was sent to Cardiff to sell goods which were 
delayed until after he had left, the shipper sued for loss of pro­
fits which he would have made on sales by his traveller, hut 
such damages were considered too remote, as the carriers were 
not aware of the purpose for which they had been shipped; and 
a traveller who spent three days awaiting goods which were de­
layed was not allowed his travelling expenses during that per­
iod: Woodger v. Great Western li.W. Co., L.R. 2 C.P. 318. In 
the ease of an article delivered to defendants and not forth­
coming, it was held that plaintiff could only recover the value of 
tin article and not loss of profits or the wages of workmen em­
ployed upon a building intended to receive it : Kuthven v. Gnat 
Wistern li.W. Co., 18 V.C.C.l*. 316. Where butter has been 
detained until a short time before the trial and a tender then 
made, the plaintiff was allowed as damages the whole value 
i f the property and not merely the difference between the value 
;.i the time of detention and its value when tendered, because, 
under the special circumstances of that case, the tender was 
wholly illusory: Brill v. Grand Trunk li.W. Co., 20 U.C.C.P. 
440.

216. Kvery employee of the company employed in a pas-
songer train or at a passenger station, shall wear upon his hat P‘r. e station*
or cap a badge, which shall indicate bis office, and he shall not. nnd train
without such badge, be entitled to demand or receive from any 
passenger any fare or ticket, or to exercise any of the powers badge*, 
of his office, or to interfere with any passenger or his baggage 
i-r property. 51 V., c. 29, s. 247.



418 CANADIAN RAILWAY ACT.

I Kpul
► ion nil 
refusal

Before an officer of the railway company can exercise the 
functions of his office or a conductor can demand a ticket or 
eject a passenger for non-payment of his fare, this section must 
Is* complied with. It has been fully discussed in Farewell v. 
Grand, Trunk R.W. Co., If» V.V.C.I*. 427. in which case A. Wil­
son, J., after pointing out the benefits to be derived from ob­
serving its provisions says at page 442 “To avoid all this diffi­
culty and loss and imposition, for it is as lienefieial to the rail­
way companies as it is to the public, it has been provided thot 
the conductors and such like officers shall be provided with i 
badge of office, that they shall wear this badge in the hat or 
rap as the most conspicuous part for it to be seen, and th.it 
without this badge, the officer shall not exercise his powers n»r 
meddle in any way with the passengers, their baggage or pro­
perty. No provision could he plainer or more peremptory m 
its requirements and we must give effect to it, although it urn 
not have been very properly set up in this ease by the plain 
tiff. Its proper observance, however, will he found to lie ser­
viceable both to the companies and to the public.”

217. Every passenger who refuses to pay his fare may, by 
the conductor of the train and the train servants of the com­
pany, be expelled from and put out of the train, with his bag- 
gage, at any usual stopping place, or near any dwelling lions-. 
as the conductor elects, the conductor first stopping the train 
and using no unneciwsary force. 51 V., c. 29, s. 248.

The corresponding but somewhat dissimilar provisions now 
appear in England in 52 and 5.1 Viet. e. 57 (Imp.) s. 5.

Lr<ial Effect of Tickets. As a general rule the ticket which 
an intending passenger buys, is the entire evidence of the eon 
tract lietween him and the carrier. Great Wester > R.W. C". v 
Pocoek, 41 L.T.N.8. 415, and it is therefore more than a nier- 
receipt for the fare, though the opinion of Lord llatherly in 
Henderson v. Stevenson, L.H. 2 8c. App. 470. leaned to the op­
posite view. A person who had bought a return ticket from 
one point to another, attempted, instead of returning to his start 
ing point, to go somewhere else on the ground that the far- was 
no more than he bad paid for his return trip ; but the Divisional 
Court in Gnat Western R.W. Co. v. Pocoek, decided that lb 
ticket was evidence of the contract Is-tween the parties, and tlr
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purchase of it was limited by its terms and conditions -> a 
certain route only, to which he must strictly conform. In Lon­
don, etc., A*. IV. Co. v. Hincheli/fe (1903) 2 K.B. 32. we find 
an instance of other documents Ixwide the ticket and its eon- 
dilions being incorporated into the contract, for there the rail­
way company’s rules contained in its time tables, were held to 
be also binding on the purchaser. In the notes to section 21."), 
ante, other instances are also given of conditions contained in 
the time tables being treated as part of the contract.

Before considering the binding effect of © ions appear­
ing on tickets from the point of view of contract, it will be well 
to deal with some points which are of general interest.

Copyright. First, it may be mentioned that under Canadian 
copyright law, a ticket cannot be made the subject of copyright : 
(Iriffin v. Kingston it Pembroke /MV. Co., 17 O.K. 660.

Scalping Tickets. Next, by R.K.C., 1886, chap. 110, sees. 7 
and 8. it is a criminal offence in Canada for any one who is not 
a duly authorized agent to sell any ticket, and by section 9 any 
one holding an unused ticket or portion of a ticket is entitled to 
demand a refund for it, and by section 10 any one travelling 
upon a single journey ticket within the time limited, is entitled 
to demand from the conductor the privilege of stopping over at 
any intermediate station, and the time for travelling by it may 
In* extended two days for every fifty miles of the journey to be 
performed.

Right to Eject. Where a ticket is lawfully demanded, sec­
tion 217 gives a right to eject a passenger who refuses to pay his 
fare, or, having lost it, is unable to produce his ticket ; provided 
the latter is put off at a usual stopping place or near a dwelling 
after the train is stopped ; but no unnecessary force may be used. 
This clause includes the case of a passenger getting on a train 
without a ticket and declining to pay his fare on the ground that 
he has not decided how far lie is going. The d tor is entit­
led to know at once where the passenger is going and whether 
he can pay for his trip, and in the ease mentioned, the passenger 
did not mend matters by declaring his destination when ejected, 
tendering a $20 gold piece and demanding the change, less $1.35, 
the fare to destination : Fulton v. (hand Trunk /MV. Co., 17 V. 
<' U. 428; nor is the fact that a passenger had bought a ticket 
from the agent before starting but had lost it, any excuse for 
refusing to pay when demand was made by the conductor : Puke.

8

8
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v. Great Western H. IV. Co., 14 V. C. R. 369 and 377, ami in 
Beaver v. Grand Trunk H. IV. Co., 22 O K. 667, 20 A.K. 476, and 
Grand Trunk B.W. Co. v. lit aver, 22 S.C.R. 498, it was linally 
decided by tin* Supreme Court, reversing the Lower Courts, that 
the contract between the person buying a railway ticket and tin- 
company on whose line he is travelling implies that the ticket 
shall In* produced and delivered up to the conductor of the train 
belonging to the company from which the ticket was purchased, 
and if he is unable or refuses to so produce and deliver it up In- 
cannot bring an action if ejected.

This distinguishes the Canadian cases from such English 
authorities as It utter v. The Manchester d" Sheffield li.W. Co., 21 
tj.B.l). 207, where a passenger was ejected for non-payment of 
his fare and recovered damages, because under the English 
statute, failure to produce a ticket only rendered the passenger 
liable to pay his fare from the nearest station as provided by a 
by-law of the company duly passed under the authority of a 
statute.

Vnder the Act 52 & 53 Viet., cap. 57, sec. 5, already referred 
to. the English remedy is either to sue the passenger for tie- 
amount due, as was done in Londem and North Western li.W 
Co. v. II inch cliffe (1903), 2 K.B 32; Great Western H. IV. Co. v 
Pocock, 41 L.T.N.S. 415; Great Northern li.W. Co. v. Palmer 
( 1895), 1 Q.B. 862; (provided the by-law creates a debt ; London 
tl Brighton B.W. Co. v. Watson, 4* (MM). 118), or to try and 
convict the delinquent passenger under a by-law of the company 
duly passed to cover such eases : Hanks v. Bridman ( 1896), 1 
Q.B. 253 ; Lour v. Vn//>, ibid. 257. The judgment of Mr. .lustier 
(iWynne in the Beaver Case, 22 S.C.R., at pp. 501 to 508, treats 

et exhaustively, and the decision was followed in Tail­
ler v Grand Trunk li.W. Co., 2 Can. Ky. Cas. 99; but if th«- 
conductor ejects a passenger who presents a ticket or offers to 
pay his fare, the railway company is liable for the conductor's 
acts: Curtis v. Grand Trunk B.W. Co.. 12 V.C.C.l*. 89 ; Daneey v 
Grand Trunk li.W. Co., 20 O.R. 603, 19 A lt. 664; but where 
the ejectment was wrongful but the conductor acted hemâ (iel<. 
and the inconvenience resulting was trifling, a verdict of £50 
was deemed to lie excessive and a new trial was granted on this 
account : Huntsman v. Great Western li.W. Co., 20 V.C.R. 24 
and where there were no circumstances of aggravation, though 
the ejectment was fourni to be unlawful, a new trial was granted

3629
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unless the plaintiff would accept $500 instead of $1,000 awarded 
by the jury : Dancey v. Grand Trunk K.W. Co., 19 A.It. 664. 
This case decides that the rule in some of the American Courts 
that a passenger must not resist a wrongful demand for his fare, 
but rather leave the train of his own accord and seek his remedy 
in the courts, is not in force in Ontario.

Comlitions on Ticket. Subject to the statutory restrictions 
upon the freedom of contract, dealt with in notes to section 214, 
ante, the terms contained in a ticket are binding upon the pas­
senger using it if he knew of them or had means of knowledge ; 
and if he had such means of knowledge but did not avail himself 
nf them to find out what he was agreeing to, he is nevertheless 
bound. On this ground, where the terms of a ticket were plainly 
printed across its face, and the passenger knew there was print­
ing upon the ticket but did not read it, his failing to do so 
afforded no defence: Coombs v. The Queen, 4 Ex. C.R. 321. 26 
S.C.K. 13; Craig v. Great Western K.W. Co., 24 U.C.R. 504; 
Cunningham v. Grand Trunk K.IV. Co., 9 L.C. Jur. 57. 11 L.C. 
dur. 107, and see the cases cited in Taylor v. Grand Trunk K.W. 
Co., supra; but where the conditions are not printed so that they 
will be necessarily brought to the attention of the passenger if 
he reads his ticket, as when they are printed on the back and no 
reference is made to them on the front of the ticket, they will 
not bind the purchaser: Ilendfrson v. Stevenson, L.R. 2 Sc. App. 
470; though, where on the face of the ticket appears the words 
“see back,” the passenger was hound by conditions on the back, 
provided at least that the company did that which was reason­
ably sufficient to give the plaintiff notice of the condition : 
Parker v. South Eastern K.W. Co., L.R 1 (MM). 61H. 2 C.P.D. 
416; Harris v. Great Western K.W. Co., 1 Q.B.D. 515; and where 
on the inside cover of a book of coupon tickets was printed a 
condition not referred to on the outside but apparent at once on 
turning the cover, it was held that the whole book was the con­
tract, and the plaintiff could not accept it without accepting also 
the condition which was part of the book: Burke v. South East­
ern K.W. Co., 5 C.P.D. 1 ; see also Watkins v. Kymill, 10 Q.B.D. 
17H, where the plaintiff was held bound by conditions promi­
nently exhibited in the form of a notice upon the premises 
where ho accepted a receipt on which was printed “subject to 
the conditions as exhibited upon the premises.” Where, owing 
to defective eyesight or other infirmity, or owing to lack of edu-
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cation, the passenger is not able to learn what is on his ticket, 
and the carrier takes no pains to inform him, the conditions will 
not he binding : Rate v. Canadian Pacific K.W. Co., 14 O.H 
625, 15 A.It. 388, 18 S.C.R. 697 ; Richardson v. Rountree (1894 ), 
A.C. 217. Many of the cases were recently discussed in the 
Supreme Court in Provident Savings Society v. Mowat, 32 S.C.lt 
147. at pages 161 and 166. and at page 167 the following state­
ment of law in New York Life Assurance Company v. Mac- 
Master, 87 Fed. It. 63, was quoted and adopted : “If one can 
read his contract, his failure to do so is such gross negligence 
that it conclusively estops him from denying knowledge of its 
contents unless he was dissuaded from reading it by some trick, 
artifice or fraud of some other party.to the agreement.” The 
conditions upon a railway ticket were considered in Taylor v. 
(irand Trunk RAW Co., 2 Can. Ry. Cas. 99, which was a case 
where plaintiff purchased an excursion ticket from Indian Head. 
N.W.T., to Toronto and return, one of the conditions, which lie 
signed, being that lie should identify himself to the authorized 
agent of the railway in Toronto before he set out on his return 
journey, ami obtain the agent’s official signature, dated and 
stamped at Toronto. On production of his ticket lie secured his 
sleeping berth, had his baggage checked, and was admitted t<> 
the train and started on his return journey, but neglected to 
identify himself as required and was put off the train, after In- 
had refused to pay his fare, although he offered to identify him­
self to the conductor, and it was held that he could not recover. 
In Jams v. Grand Trunk RAV. Co., 3 O.W.R. 706, the eviction 
of a lady holding a second-class ticket, because she would not go 
from a first-class car to a smoking-car, which was the only 
second-class ear on the train, was considered improper. This 
judgment was affirmed by the Court of Appeal on April 12th. 
1905. In Ihlahanty v. Michigan Central RAW Co., 3 Can. Ry 
Cas. 311, the deceased was a passenger on the defendants’ train 
from Detroit to Buffalo. Between Detroit and Bridgeburg lie 
drank heavily, and when near Bridgeburg began to annoy pas­
sengers, and the conductor compelled him to leave the train at 
that station, which was 700 feet from the end of the International 
Railway Bridge over the Niagara River, and the deceased, who 
was not given into charge of any body, lieing intoxicated, strayed 
after the train, on which his luggage remained, and fell over the 
bridge and was drowned, it would have been easy to have taken
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cart* of deceased and to have prevented him interfering with the 
pawengers. At Bridgeburg the train was only 5 minutes’ run 
from the City of Black Bock, and only 20 minutes’ run from 
Buffalo, its destination. Upon these facts, Britton, J. (with a 
jury » held that the defendants were liable, inasmuch as the act 
of the deceased was what it might reasonably be expected that a 
man in his condition would do upon being put off the train wh< j 
and where he was put off, and that the damages were not too 
remote.

218. No person injured while on the platform of a car, or on No claim 
any baggage, or freight car, in violation of the printed régula- ^ \”J'Ul 
lions posted up at the time, shall have any claim in respect of wrtain 
the injury, if room inside of the passenger ears, sufficient for 
the proper accommodation of the passengers, was furnished at 
the time. 51 V., c. 29, s. 249.

By section 24:1 (/), infra, the company may make by-laws, 
rules and regulations respecting the travelling upon, or the 
using or working of the railway. The effect of such by-laws and 
the essentials to their validity will be dealt with in the notes to 
that section, but the following eases arising out of persons riding 
on unauthorized conveyances or in unauthorized portions of the 
trains, may be useful.

Construction Train. Plaintiff was a servant of one of defen­
dants’ contractors, and was injured while travelling on a con­
struction train on his return from work. A verdict in favour 
of the plaintiff was upheld on appeal, on the ground that while 
tin defendants allowed their carriages to be employed in carry­
ing the men back and forth to work, it was their duty to see that 
they were carried with reasonable care : Torpy v. Grand Trunk 
li U . Co., 20 U.C.R. 44b. Where, however, a workman employed 
by d« fendants’ contractors was travelling on a construction train 
furnished by defendants for the transportation of materials only.
In was not permitted to recover damages for injuries due to the 
negligence of defendants’ servants, even though the conductor 
had. without authority, however, allowed him to travel on it:
Graham v. Toronto, Grey and Bruce R.W. Co., 23 U.C.C.P. 541.
It the agreement is to carry a contractor’s workmen and mater­
ials during construction, the defendants will be liable for the
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negligence of their servants, who will not be considered fellow- 
servants of the plaintiff: Shannon v. Toronto, Grey and Bru>< 
B.W. Co., 34 U.C.R. 451.

Locomotive. The conductor of a special freight train was 
travelling on an engine contrary to the defendants' rules. II 
was killed in a collision, and upon action brought by his adminis­
tratrix, a nonsuit was granted, which was 1 in appeal : 
Stoker v. Welland R.W. Co., 13 V.C.C.P. 386.

A contractor of defendants was riding to his work on on - -•( 
their engines with the knowledge and permission of the engineer, 
who, however, had no authority to allow it. The full Court in 
British Columbia reversed a verdict in favour of the plaintiff, 
holding that the deceased was a mere licensee and there was n . 
evidence of gross negligence on the part of defendants : Nightr 
gale v. Union Colliery Co., 2 Can. Ry. Cas. 47; affirmed by Hi 
Supreme Court of Canada, 35 S.C.R. 65. With this decision 
should be compared the case of Harris v. Berry (1903), 2 K I» 
219, where, under somewhat similar circumstances, a finding of 
the jury that the plaintiff was on the engine with the defendant-, 
permission, and that the latter had not used due care towards 
him, was upheld.

Baggage Car. Plaintiff, who was travelling on a passe» g t 
ticket, entered the baggage ear, where people frequently went 
to smoke, the conductor passed him twice and made no objection. 
It was shown that the notice required by this section was gen <t- 
ally posted up in the ear, but it was not clearly proved that it 
was there when plaintiff was in the ear. Owing to a collision Hi 
plaintiff's arm was broken, though no one in the passing r 
coaches was hurt. The jury having found in his favour, tli 
verdict was upheld, it being held that under the circumsUmc s 
the exemption granted by the statute where notices are posted 
up, did not apply, as persons were allowed in this ear to smok 
and the conductor had made no objection to the plaintiff's pr 
sence there : Watson v. Northern B.W. Co., 24 U.C.R. 98.

Express Messenger. Deceased was an employee of the Amer­
ican Express Company, travelling on defendants' train pursuant 
to an agreement between his employers and the defendants II 
was killed owing to the negligence of the defen lants. It w;ts 
held that he was in effect a passenger, and entitled to the saim 
degree of care, and that his administratrix could recover : Jenn­
ings v. Grand Trunk E.W. Co., 15 A.R. 477, 13 A.C. 800.

5
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Freight Car. Plaintiff was travelling in a caboose in charge 
«if cattle. He stood up while shunting was being done and was 
hurt. Defendants’ servants did not know that he had entered 
the car. A nonsuit granted at the trial was upheld, as no negli­
gence was proved, and it was considered that plaintiff was him­
self negligent in standing up when he knew that shunting was 
to be done, and that he could not expect the same degree of can- 
upon a freight train as on a passenger train : IIntrhinson v. 
Ctmémn Hdjk irw <■■. I70.R ht. n, \ i; m

Flat form. A newsboy riding on a platform which ha«l a de- 
fective step, in some unexplained way fell off and was killed, 
lie was held to be a men* licensee, bound to take the mil 
as he found it, and his representatives could not recover : Hlntk- 
morr v. Toronto Street IÎ.W. Co., :J8 U.C.It. 172; but a person 
unable to get into a car which was greatly crowded, and forced 
therefore to sit on the s»*cond step of tin* platform, where he 
was injured, was allowed damages for such injuries : IIumss v 
/'./•< Marquettt It U Co., 4 O.W.R. 510.

219. No passenger train shall have any freight, merchandise l'inition 
or lumber car in the rear of any passenger car in which any 
passenger is carried 51 V., c. 29, s. 245, Am. <ar<

2. Every officer or employee of any company, who directs, oriviulty 
knowingly permits, any freight, merchandise, or lumber ear, to Jjolation. 

be so placed, is guilty of an indictable offence. 51 V., c. 29. s.
291, Am.

The first part of this section is taken from section 245 of the 
Act of 1888, which read, “no baggage, freight, merchandise or 
lumber cars shall Is* placed in rear of the passenger cars.” As 
now enacted, there is nothing to prevent a train being made up 
with a baggage car in the middle, the rear, or elsewhere. The 
section, of course, is aimed at mixed trains, in which both pas­
senger and freight cars appear.

Suh-section 2 is taken from section 291 of the Act of 1888, 
which provides that “every officer or servant of any company, 
nr any person employed by it, who directs or knowingly permits 
any baggage, freight, merchandise or lumber car to he placed 
in rear of the passenger cars, is guilty of a misdemeanour.”

4
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It is to be observed that, as reconstituted, this section creates 
a criminal offence ; it may be a question, therefore, whether any 
civil remedy is given by the statute, though, apart from tin- 
statute, such an improper arrangement of the cars might of 
itself be evidence of negligence, it an accident could be traced 
to it.

220. A check shall be affixed by the company to every parcel 
of baggage, having a handle, loop or suitable means for attach­
ing a cln-ck thereupon, delivered by a passenger to the company 
for transport, and a duplicate of such check shall be given to 
the passenger delivering the same. 51 V., c. 29, s. 250, Am.

2. In the ease of excess baggage, the company shall be entit- 
led to collect from the passenger, before affixing any such check, 
the toll authorized under this Act.

v 3. If such check is improperly refused on demand, the com- 
0 pany shall be liable to such passenger for the sum of eight dol­

lars, which shall be recoverable in a civil action. 51 V., c. 29, 
s. 251, Am.

Changes Effected. Section 250 of the Act of 1888 differed in 
wording, but not in its effect, from sub-section 1 of this section; 
sub-section 2 is entirely new, and sub-section 3 omits a provision 
contained in section 251 of the former Act, which required that 
“no fare or toll shall be collected or received from such passenger, 
and if he has paid his fare, the same shall be refunded by the 
conductor in charge of the train.”

The former Act also contained a section (section 252) per­
mitting a person who produces a check, to give evidence on his 
own behalf proving the contents and value of any baggage not 
delivered to him. This may have been useful when parties to an 
action were not competent witnesses in their own behalf, but has 
become entirely unnecessary now that the rule to that effect has 
been abolished.

Cheeks. The system of checking baggage, while it exists in 
Canada under the present statute, and in the United States: 
Mrur v. (Sreat Eastern R.W. Co., 2 Am. & Eng. Ry. Cas. (N.S.)
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464. and notes, does not exist in England, and the difference 
between the practice in the two countries is described by Draper, 
C.J., in Gamble v. Great Western K.W. Co., 24 U.C.R. 407, at p. 
413. The majority of the Court in that case considered that our 
system did not alter the character of the responsibility as it 
existed under the English cases, and they looked upon checks 
“only as additional precautions taken by the company beyond 
what is customary in England in order to prevent the baggage 
from being given up to the wrong person.” From this view, 
Morrison, J., dissented, considering that the system of checking 
is in fact “a notice to passengers that all articles of luggage 
which they do not desire or prefer to keep under their own per­
sonal care and at their own risk, must be checked or handed to 
the company’s officers.”

The view of the majority of the Court was, however, upheld 
uh appeal : 3 Error and Appeal, 163. Checks are, nevertheless.
■ valence that the baggage has been received by the carrier, and 
lays upon him the onus of showing that it has not been received : 
3 Wood on Railways, p. 403 ; but it is not conclusive against 
him, and he may tender evidence to show, that, notwithstanding 
tin possession of the check, the holder has received the article 
sum! for: Stimpson v. New England, etc., Steamship Co., 3 Geld 
& Oxley (Nova Scotia) 184. Where, in the course of a continu­
ous journey, a passenger gave up his check to an omnibus agent 
who was to transport him across Buffalo in order to reach 
another train, by which he was to complete his journey, and the 
conductor had told him that this was the proper course, he was 
permitted to recover from the company issuing the check the 
value of his baggage which was lost by the omnibus line : Smith 
v. Grand Trunk K.W. Co., 35 U.C.R. 547.

Nature of Liability. The company are common carriers, and 
liable as such when they undertake to carry a passenger and his 
personal luggage for hire : Marrow v. Great Western K.W. Co., 
L.R. 6 Q.B. 612; Cohen v. South Eastern K.W. Co., 2 Ex. D. 253; 
250; Gamble v. Great Western K.W. Co., 24 U.C.R. 407; 3 Error 
and Appeal, p. 163 ; but where the passenger, instead of deliver­
ing his baggage to the company to be checked and carried in the 
baggage car, retains it in his own possession at his own request, 
“the company are not liable for any loss or injury occurring 
during its transit to which the act or default of the passenger 
has been contributory:” Great Western K.W. Co. v. Bunch, 13
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A.C. 31. If, however, the baggage retained by the passenger is 
lost, not through his own neglect but through the carelessness of 
a railway porter who has undertaken to watch it, the plaintiff 
may recover on the ground of the defendants’ negligence: Great 
Western A'.IV. Co. v. Hunch, supra, disapproving of the reason­
ing in Bcrghcim v. Gnat Eastern H.W. Co., 3 (MM). 2*21, to the 
contrary. The rule laid down in the Hunch Case was applied 
in Gamble v. Great Western H.W. Co., supra : but in an Ameri­
can case, where the passenger had taken his overcoat into a ear 
with him and lost it, the Court held that “the overcoat was not 
delivered into the possession or custody of the defendants, which 
is essential to their liability as carriers:” Tower v. Utica, etc., 
H.W. Co., 7 Hill (N.Y.) 47; and in Quebec, where an overcoat 
carried by a passenger on a steamboat, was left by him in the 
saloon while he was at his supper and was lost, the carrier was 
excused, and Gamble v. Gnat Western H.W. Co. was distin­
guished : Torrance v. Richelieu <t- Ontario, etc., Co., 10 L.C. dur. 
335.

Limitation of Liability. The railway companies being com­
mon carriers of luggage, may limit their liability to the extent 
which may be permitted by statute. This subject has been dealt 
with fully in the notes to section 214, ante, and the section itself 
should be consulted in considering how far a railway company 
can escape liability for loss of luggage due to its own negligence.

Any conditions imposed upon the passenger by a ticket or 
other contract must be known to him, and where an old lady, 
whose eyesight was defective, sought to recover damages for lost 
luggage, despite conditions upon her ticket, limiting the com­
pany’s liability, the Supreme Court held, reversing the lower 
courts, that she was not bound by conditions, which in fact had 
not come to her knowledge : Hate v. Canadian Pacific H.W. ('<>.. 
18 S.C.R. 697, reversing the decisions reported in 14 O R. 625, 
and 15 A.R. 388. Under section 246 of the Act of 1888, it would 
appear that a railway company could at least limit its liability 
to a stated sum: Robertson v. Grand Trunk R.W. Co.. 24 S.C.R. 
611. Where railways undertake to keep baggage in a cloak-room 
till required, and exact no conditions limiting their responsi­
bility, they will be liable as bailees for the full value of goods 
lost through their negligence; but, semble, they would not bo 
bound by section 214 of this Act, and being mere bailees, might 
by contract undertake to keep articles till called for, and yet
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provide that they shall assume no liability, or only a limited 
liability therefor: Pratt v. South Eastern R.W. Co. (1897), 1
Q. B. 718; Harris v. Great Western R.W. Co., 1 Q.B.D. 515.

Railway companies sometimes carry goods and passengers by 
water, and in such cases section 214, ante, may not apply: Abdou 
v. Canadian Pacific R.W. Co., 4 Can. Hy. Cas. 56. By K.8.C., 
cap. 82, provision is made for regulating the liability of carriers 
by water, and by section 3 of that statute it is provided that such 
carriers shall be liable for loss of or damage to personal baggage 
of passengers carried on their vessels, but that such liability 
shall not exceed $500 unless the true value of the goods is declar­
ed. By virtue of this section, a condition in a contract made 
with shipowners limiting liability for personal baggage to $100 
was disregarded, and judgment was given for $500, the goods 
t hem selves being worth $655 : Wensky v. Canadian Development 
Co., 8 B.C.R. 190.

When Liability Begins. The liability of the company begins 
when the baggage is delivered to its servants for the journey, 
though the train may not start for a considerable time: Lovell 
v London, etc., R.W. Co., 45 L.J.Q.B. 476: and where luggage 
is left with a porter to be placed in plaintiff’s compartment and 
is lost before being put on board, the defendants are liable if the 
circumstances show' that it was entrusted to the porter for the 
purposes of transit, and was not merely being taken care of by 
him while the journey was suspended: Hunch v. Great Western
R. W. Co., 17 Q.B.D. 215, 13 A.C. 31 ; Welch v. Loudon, etc., 
R.W. Co., 34 W.R. 166.

Where a person in charge during the temporary absence of 
the proper officer receives baggage from an intending passenger 
on board a vessel, the vessel owners become liable: Morrison v. 
Richelieu, etc., Co., 5 L.N. 71 : and in a somewhat similar case, 
where the defendants’ police officer received baggage several 
hours before the train started, the plaintiff recovered its value : 
Tessier v. Grand Trunk R.W. Co., 3 Rev. Leg. 31.

When Liability Ceases. Generally a railway company’s duty 
as common carrier of luggage ceases when it has been placed on 
the platform and the owner has had a reasonable time to remove 
it: Penton v. Grand Trunk R.W. Co., 28 U.C.R. 367; and it is 
the owner’s duty to call for his baggage within a reasonable 
time, and if he deliberately leaves it with the company till the 
next day to suit his own convenience, the company would be no
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longer liable as common carriers, but the plaintiff's claim, if any. 
would Is* against the defendants as bailees or warehousemen 
only, and they would not be liable unless negligence is shewn : 
Vine berg v. (/rand Trunk H.W. Co., 13 A.R. 93. If instead of 
leaving the luggage on the platform to be taken away by .iu 
owner, the carrier provides porters to take it to the vehicle which 
conveys it away, his liability lasts till the porters have performed 
their duty: Putsch eider v. Gnat Western H.W. Co., 3 Ex. 1) 
153; Hiehards v. London, etc., H.W Co., 7 (\B. 839. If, in Eng 
land, a porter takes charge of tin- luggage while the owner govs 
away, intending to send for it, the company's liability is at an 
end: Hodkinson v. London, etc., H.W. Co.. 14 Q.B.D. 22^ ; and 
where, instead of complying with the company’s by-laws and 
leaving his luggage in the cloak room till called for, the pas- 
senger left it in charge of a porter to be sent after him in an 
omnibus, he could not recover: Smith v. Great Western H.W 
Co., 62 L.T. 404; and in Manitoba the railway company success 
fully defended an action for baggage which had been deposited 
at the station at which the passenger alighted, but not being 
claimed by him in due time, had been lost, and it was considered 
that, as the defendants had not charged storage and were not 
entitled to charge it, they were not liable as warehousemen: 
McCaffrey v. Canadian Pacific H.W. Co., 1 Man. L.R. 350. Tin 
“reasonable time” to be given to the passenger for taking away 
his baggage depends upon circumstances, such as the quantity of 
baggage, the number of people demanding baggage, and the fan 
lities afforded for handling it: Abbott on Railways, p.353: 
Hogan v. Grand Trunk H.W. Co., 2 Q.L.R. 142: Kcllcrt v. Grand 
Trunk H.W. Co., 22 L.C. dur. 257. While the law in Quebec 
under these eases appears to be substantially similar to tie- law 
in Ontario and Manitoba under the Teuton, Vint berg, ami .!/< 
Caffrry cases, the more recent decision of Pellant v. Canadian 
Pacific H.W. Co., Mont. L.R. 7 S.(\ 131, Q.R. 1 Q.B. 311, appears 
to extend their liability for baggage which has been left unclaim­
ed for over twenty-four hours. For a discussion of this case, 
see Abbott on Railways, pp. 356, 357. Win re a steamship com­
pany undertook to keep its passengers’ baggage until it was 
examined by the Customs authorities, the contract of carriage is 
not ended until the examination is completed and a reason abb 
time thereafter has elapsed to enable the owner to claim his 
goods: Davidson v. Canadian Shipping Co., 19 Rev. Leg. 558. 
Q.R. 1 Q.B. 298.
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Sleeping Car Companies. There are many eases in the United 
States in which the liability of these companies for goods Inst 
while on their ears has been considered. Some of them are col­
lected in an article on the liability for passengers’ luggage in 2 
Am. & Eng. Uy. (’as. (N.S.) 1, and the subject is dealt with at 
some length in Abbott on Railways, pp. 857, ft seq. If the pas 
senger is awake and sitting up, able to look after his own effects, 
there would apparently be no difference between the case of a 
parlour car company and any other company, and the rule enun­
ciated in Great Western K.W. Co. v. Hunch. 18 A.C. 81, which 
has already been dealt with, would govern : Whit mg v. Cullman 
Car Co., 148 Mass. 248 ; but where a sleeping car company invites 
persons to come in and go to sleep, thus rendering themselves 
incapable of taking care of their own property, different con­
siderations apply, for “when you have gone to sleep, of course, 
you can’t take care of yourself. Everybody knows that, and 
for that very reason, and the fact tlv t the company notifies you 
to lie down and shut your eyes and go to sleep, and thus become 
helpless, it is their duty to take care of you while you do sleep; 
not that they are insurers, not that they say you shall not be 
robbed, but that they will use reasonable and ordinary care to 
prevent people intruding upon you and picking your pockets or 
carrying off your clothes while you are asleep Cullman Car Co. 
v. Gardner, 8 Pennypaker (Penn.) 78; Albany Law Journal, 
1884, pp. 8 and 9. It is the duty of such a company to keep a 
person on guard all night : Cullman Car Co. v. Law, 80 Cent. 
L.J. 345; Carpenter v. New York, etc., U. IV. Co.. 124 N.Y. 53. 
These decisions have been followed and approved in Ontario in 
Steam v. Cullman Car Co., 8 O.R. 171, which, however, decided 
that where a passenger on defendants’ cars, before going to 
sleep, put his pocket book under his pillow and in the morning 
it was gone, he could not. without proving some negligence on 
defendants’ part, recover, as they were not liable as insurers, 
and in any case it could hardly be said that there was any 
delivery of the pocket book into their custody. In the cases 
already quoted an attempt has been made to impose upon sleep­
ing car companies the same liability as innkeepers, but this has 
generally failed. In Quebec, however, in Sise v. Cullman Car 
Co., Q.R. 1 S.C. 9, the trial judge considered that they were inn­
keepers and subject to the liability imposed by Quebec law upon 
that class of bailees ; but, on appeal, the Court of Queen’s Bench
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livid that thvrv was evidence of negligence, and on that ground 
affirmed the Superior Court judgment, without expressing any 
opinion upon their status: Pullman Car Co. v. Sise, (j.R. 3 Q.lt. 
258.

U'/#o May Sue. If a servant carries his master's livery in 
his luggage, even though the contract to carry him and his lug­
gage is with him and not with the master, yet the latter may siv- 
for damages done to such livery or to other personal baggage 
lawfully on the railway premises or trains when lost : Meux v 
(Sreat Eastern It.W. Cm (1895), 2 Q.I3. 387 ; and a servant win is, 
fare has been paid by his master, may sue for damages to his 
personal baggage which he is carrying with him : Marshall v. 
York, etc., ICW. Co., 11 C. B. 655; and an officer who is 
carried under a contract with the Government may sue for tie 
loss of his effects; Martin v. Great Indian, etc., R.W. Co., L.R. :{ 
Ex. 9; but a person who sends his own luggage upon a ticket 
bought by the servant, cannot recover, because the liability is, 
subject to what has been already said, only to the passenger 
whose luggage it appears to be: Ilccher v. Great Eastern It. IV 
Co., L.R. 5 Q.B. 241.

What Constitutes Baggage. Railway companies are only 
bound to check and carry free passenger’s luggagt. and are 
only liable for such articles so carried and lost or damaged as 
are properly comprehended in that term. In Great Northern 
It.W. Co. v. Shepherd, 8 Ex. 30, a case where ivory handles, in­
tended for sale, had been carried and lost. Parke, It., says. p. 37 
“In this case, there being no special contract, the defendants 
were bound to carry the plaintiff and his luggage, which term, 
according to the true modern doctrine on the subject, comprises 
clothing and such articles as a traveller usually carries with him 
for his personal convenience, perhaps even a small present or a 
book for his journey might be included in the term ; but certainly 
not merchandise or mate-rial bought for the purpose of being 
manufactured and sold at a profit.” Tb s case was followed in 
Shaw v. Grand Trunk It.W. Co., 7 U.C.C.P. 493, where it was 
said that though articles carried for convenience or amusement, 
such as a gun or fishing tackle, might fall within the term, a 
quantity of gold pens and pencils intended for sale would not be 
included. If it can be shown, however, that the eompany actu­
ally knew the eharaeter of the goods tendered as baggage, and 
accepted them with such knowledge, they would be liable for
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their loss: Great Northern K.W. Co. v. Shepherd, supra. It is 
not enough to show that there was some indication on the parcel 
or trunk from which the character of the goods could be inferr­
ed, as where a trunk was of a particular kind known as a com­
mercial traveller's trunk, nevertheless the company was not 
liable: Packard v. Canadian Pacific K.W. Co., Mont. L.R. 5 S.C. 
(14; or where a parcel tendered as baggage was labelled “glass:” 
Cahill v. London, etc., Co., 13 C.B.N.S. 813; or rare plants in­
tended for sale were marked “plants, perishable:” Lee v. Grand 
Trunk K.W. Co., 36 U.C.R. 350. It follows from what has been 
said, that a commercial traveller’s samples carried in trunks 
will not be treated as baggage unless the company, knowing what 
it contains, allows it to be carried free: Canadian Navigation 
Co. v. Hayes, 19 L.C. Jur. 269 ; but a hamper containing pro­
visions intended as a present was held to be personal baggage : 
Cast v. London, etc., K.W. Co., Law Jo. Jan. 3, 1880, p. 9. The 
following articles are not baggage : Merchandise : Belfast, etc., 
It IV. Co. v. Keys, 9 ILL. 556, and other cases. Deeds and money 
belonging to a client, carried by a solicitor: Phelps v. London. 
(/(., K.W. Co., 19 C.B.N.S. 321, and see Thomas v. Great West­
ern K.W. Co., 14 U.C.R. 389. Sheets, blankets and quilts: Ma­
rrow v. Great Western K.W. Co., L.R. 6 Q.B. 612; McCaffrey v. 
Canadian Pacific K. IV. Co., 1 Man. L. R. 350. An artist’s 
pencil sketches : Mytton v. Midland K.W. Co., 28 L.J. Ex. 385. 
An invalid chair: Ctmack v. London, etc., K. IV. Co., 7 Times 
L.R. 452. A bicycle: Britten v. Great Northern K.W. Co. 
(1899), 1 Q.B. 243; but see Gormully v. Midland K.W. Co., 14 
Times L.R. 81. A concertina, ride, revolver, sewing machine 
and carpenter’s tools : Bruty v. Grand Trunk K.W. Co., 32 U. 
C.R. 66.

The following articles were held to be baggage : Two gold 
chains, a locket, two gold rings and a silver pencil case: Bruty 
v. Grand Trunk K.W. Co. A (plantity of jewellery suitable to 
the passenger’s station in life: Woodward v. Allan, 1 L.N. 458. 
Money sufficient for travelling expenses : Merrill v. Grinncll, 30 
N.Y. 594. Silk dresses, petticoats, children’s clothing and an 
opera glass: McCaffrey v. Canadian Pacific K.W. Co., 1 Man. 
L.R. 350. A dressing case, night glasses, and telescope, owned 
by a shipmaster: Cadwallader v. Grand Trunk R.W. Co., 9 L.

28—IT. ACT.
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C.R. 169; but a woman’s drosses in a man’s trunk were not allow­
ed as luggage : Mississippi, etc., K.W. Co. v. Kennedy, 41 Miss 
671 ; nor a man's clothes in a lady s trunk carried for her only : 
McCaffrey v. Canadian Vaeific R.W. Co., supra.

mu*t lie 
marked

iVnalty.

221. No passenger shall carry, nor shall the company be 
required to carry upon its railway, gunpowder, dynamite, nitro­
glycerine, or any other goods which are of a dangerous or ex­
plosive nature; and every person who sends by the railway any 
such goods without distinctly marking their nature on the out­
side of the package containing the same, and otherwise giving 
notice in writing to the station agent or employee of the com­
pany whose duty it is to receive such goods and to whom tie* 
same arc delivered, or who carries or takes upon any train any 
such goods, for the purpose of carriage shall forfeit to the com­
pany the sum of five hundred dollars for every such off»*nce. 
51 V., c. 29, s. 253, Am.

The first part of the section in the Act of 1888 read: “No 
passenger shall carry, or require the company to carry upon 
its railway, aquafortis or oil of vitriol, gunpowder, nitro-glyeei - 
ine, or any other goods which, in the judgment of the company. 
are of a dangerous nature ; and every person who sends by the 
railway any such goods, etc.” It will be observed that “the 
judgment of the company” is no longer to be the test of what 
is dangerous and the result must be that a company claiming 
the penalty provided by the section must satisfy the Court or 
a jury that they are of a kind prohibited by this section. Some­
what similar, but more elaborate legislation exists in England 
under 38 Viet., cap. 17, secs. 35, 36 and 37.

Apart from statute it was held by a majority of the Court 
inS raw? v. Maitland, 6 E. & B. 470, that there is an implied un­
dertaking on the part of shippers of goods, that they will 
not deliver packages of a dangerous nature, the character of 
which the carrier’s servants may not reasonably be expected 
to know and if they do so they will be liable to the carrier for 
any damages which he may have to pay other shippers on ac­
count of injury done to their goods by the dangerous article. 
At common law, at least, such want of knowledge w’ould not 
relieve a carrier of goods from liability to other shippers whose
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goods wore injured, but he is left to his remedy over: Brass v. 
Maitland, supra. As a carrier of passengers is only liable for 
negligence and is not an insurer, he would not, however, be 
liable for an accident due to explosives carried into a car by 
another passenger without his knowledge and in the absence of 
circumstances which ought to have aroused his suspicion : Bast 
Indian B.W. Co. v. Halidas (1901), A.C. 396. Where the dé­
tendant by his agent delivered a carboy of nitric acid to the plain- 
tilï for carriage and the agent failed to disclose its dangerous 
character, the plaintiff was allowed damages caused by the car­
boy breaking and the acid injuring him: Farrant v. Barms, 11 
t'.B.N.S. 555. In that case, Willes, J., at p. 563, says: “1 ap­
prehend that as a matter of legal duty a person who gives an­
other dangerous goods to carry, goods which require more care 
and caution than ordinary merchandise and which are likely in 
the absence of such caution to injure persons handling them, 
is hound to give notice of their dangerous character to the party 
employed to carry them, and is liable for the consequences which 
are likely to ensue from the omission to give such a notice;” 
see also Ilcarn v. Gaston, 28 L.J. Mag. Cas. 216. These doc­
trines were applied to a case of a shipowner carrying contra­
band goods and the Court of Appeal in England laid it down 
that ‘‘the carriage by a shipowner of goods destined for an 
alien enemy without the knowledge and consent of the other 
shippers is a breach of duty toward them, and the shipowner 
is liable for damages for delay in delivering their goods at the 
port of destination, if the ship is seized and detained by rea­
son of having enemies’ goods on board”: Dunn v. Bucknall 
1902), 2 K.B. 614.

222. The company may refuse to take any package or parcel Company 
which it suspects to contain goods of a dangerous nature. or"‘‘^ 
may require the same to be opened to ascertain the fact; andearry. 
the company shall not carry any such goods of a dangerous na­
ture, except in cars specially designated for that purpose, on Carriage 
«•ach side of each of which shall plainly appear in large letters1 
the words ‘‘dangerous explosives”; and for each neglect to com­
ply with the provisions of this section, the company shall incur Penalty, 
a penalty of five hundred dollars. 51 V., c. 29, s. 254.

See notes to sec. 221, ante.
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223. When any railway passes over any navigable water, 
or canal, by means of a draw or swing bridge which is subject 
to be opened for navigation, every train shall, before coming 
on or crossing over such bridge, be brought to a full stop and 
shall not proceed until a proper signal has been given for that 
purpose, and in default the company shall be liable to a penalty 
not exceeding four hundred dollars. Any employee failing to 
comply with the rules of the company as to compliance with 
the provisions of this sub-section shall be liable to the like 
penalty, or to six months' imprisonment, or to both. 51 V., 
c. 29, s. 255, Am.

2. Wherever there is adopted or in use on any railway at 
any such bridge, an interlocking switch and signal system, or 
other device which, in the opinion of the Board, renders it safe 
to permit engines and trains to pass over such bridge without 
being brought to a stop, the Board may, by order, permit 
engines and trains to pass over such bridge without stopping, 
under such regulations, as to speed and other matters, as tin* 
Board deems proper. 55-56 V., c. 27, s. 7, Am.

By the former section trains were compelled to stop for om- 
minute before crossing a swing bridge. It is now provided 
that they must stop and not proceed until a proper signal has 
been given.

The introduction of interlocking and derailing devices rend­
ered possible the enactment of 55-56 Viet., cap. 27, sec. 7, and 
this has been re-enacted with certain changes, as sub-section 2 of 
this section. Section 179, ante, provides that no railway com­
pany shall obstruct navigable waters and therefore where they 
cross such waters swing or draw bridges are necessary, and tin- 
above section beconu-s applicable.

224. When any train is approaching a highway crossing at 
rail-level (except within the limits of cities or towns where the 
municipal authority may pass by-laws prohibiting the same), 
the engine whistle shall be sounded at least eighty rods before 
reaching such crossing, and then the bell shall be rung con-
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tinuously until the engine has crossed such highway ; and the 
company shall, for each neglect to comply with the provisions 
of this section, incur a penalty of eight dollars, and shall also be 
liable for all damage sustained by any person by reason of such 
neglect; and every employee of the company who neglects to 
comply with this section shall for each offence be subject to i. 
like penalty. 51 V., c. 29, s. 256, Am.

The first part of this section t imerly read: “The bell, with 
which the engine is furnished, shall be rung, or the whistle 
sounded, at the distance of at least eighty rods from every place 
at which th«‘ railway crosses any highway, and be kept ringing 
or be sounded at short intervals, until tin1 engine has crossed 
such highway.”

It is important to note that provision is now made for 
cities or towns passing by-laws prohibiting whistling within their 
limits. Such by-laws have frequently been panned; but as the 
provision of the former Railway Act required the use of whistles, 
it was difficult to set up a municipal ordinance in contraven­
tion of thr vxpress provisions of a statute having sole power to 
legislate for Federal railways. Under the earlier statute also 
the bell was required to be rung or the whistle sounded; where­
as, under the pr* nt Act both signals are required, though both 
need not be con nuously employed until the crossing has been 
reached.

Section ’ requires every locomotive to be equipped with a 
hell weighi at least thirty

Signals at Common Lair. The section now under considera­
tion is the foundation for most of the actions for damages suf­
fered from collision with trains at highway crossings but a 
question arises whether the company must, apart from statute 
furnish protection by signals or otherwise at crossings which a 
jury should consider peculiarly dangerous. In other words there 
may be a liability at common law apart from any question of 
failure to give the statutory warnings. For instance, in Ilollin- 
ger V. Canadian Pacific R.W. Co.. ‘20 A.B. 244, the late Sir 
(leorge Burton stated that though there was no duty on the part 
of the railway company to give the statutory warnings while 
shunting, they had no right to lay sidings across a highway, 
and that an accident having occurred on a siding where it

for non-

Du magps.

Penalty
on

95



CANADIAN RAILWAY ACT.438

crossed a street, the railway company was liable on the ground 
that there was an unauthorized use of the public highway. 
This was a dissenting judgment, and may not be a correct view 
of the law (see ‘21 Canadian Law Times at p. 477), but it illus­
trâtes the point that there may be a liability apart from statute. 
In Lett v. St. Laurence and Ottawa K.W. Co., 1 O.R. 545, the 
jury found that the scene of the accident was an unusually dan­
gerous crossing, and that in addition to a failure to give the 
statutory signals, there was not a man on the rear end of the car, 
which was moving reversely, and that there was not a sufficient 
signboard. A verdict was given for the plaintiffs. This verdict 
was objected to on the ground that other requirements than those 
prescribed by the statute were exacted, but the verdict was sus­
tained. The case is also reported in 11 A.U. 1 and 11 S.C.R. 
422, but the judgments there were directed to the question of 
damages only. The principle of the case was, however, relied on 
in Henderson v. Canada Atlantic K.W. Co., 25 A.It. 437 and 2b 
S.C.R. 632, and Sir Henry Strong, at p. 636 of the report, says: 
“Further. 1 think it right to say that on this evidence (that the 
bell did not ring, that the speed was over six miles an hour, and 
that a flagman stationed there did not give warning) we should 
be justified in holding that there was common law negligence, as 
in tin- case of St. Lawrence and Ottawa K.W. Co. v. Lett,” in 11 
S.C.R. 422, and Gwynne, J., in his judgment on the same page, 
says: “I am of opinion that if the ringing of the bell would pre­
vent an accident to a person crossing the highway there is an 
obligation at common law to ring it.”

It was also decided in the Henderson case that the statutory 
warnings apply as well to shunting operations and other tem­
porary movements of traffic, as to a train running on the main 
line. In a case where shunting was being done in a town, 
where the jury found that tin* railway company was guilty of 
negligence, and that a man should have been stationed on the 
highway to warn tin* public, a verdict for the plaintiff was up­
held: Lake Erie and Detroit K.W. Co. v. Barela]!, 30 S.C.R. 360. 
The same rule has been adopted in the United States: Pennsyl­
vania K.W. Co. v. Miller, 99 Federal Reporter 529, but there is 
judicial authority to the contrary in England : see Stublnj v. 
London and North Western K.W. Co., L.R. 1 Ex. 13, and Mr. 
Justice Patterson in Canadian Pacific K.W. Co. v. Fleming, 22 
S.C.R. 44, quotes this case with approval and says: ‘‘The Legis-



SIGNALS AT HIGHWAYS. 439

lature having prescribed the precautions to be taken at level 
crossings, we have no right to hold those precautions insufficient 
and to throw it open to the jury on every trial to find ex post 
facto that something more ought to have been done in the case 
that for the moment excites their sympathy.” This remark 
appears in a dissenting judgment, and differs from the later 
Henderson and Barclay Cases, and the effect of the Stublcy and 
similar English cases may perhaps be weakened by Smith v. 
South Eastern If. IV. Co. (1896), 1 Q.B. 178. The east1 of Girou- 
ard v. Canadian Pacific R.W. Co., reported 1 Can. Ry. Cas. 343, 
lays down the rule in Quebec that where there is a large amount 
of traffic at a crossing, additional precautions must be taken to 
protect the public, and in Bonneville v. Grand Trunk R.W. Co.. 
1 O.W.R. 304, and Moyer v. Grand Trunk R.W. Co., 3 Can. Ry. 
Cas. 1, the same principle is again enunciated for Ontario. 
Where a siding extending across a highway is particularly dan­
gerous, and shunting is being done upon it, a Divisional Court 
held that, apart from statute, there is a duty east upon rail­
ways to take reasonable precautions at dangerous points, to avoid 
accident: Smith v. St. Catharines, etc., R.W. Co.. 4 O.W.R. 526. 
Some remarks of the judges of the Supreme Court in Grand 
Trunk R.W. Co. v. McKay, 3 Can. Ry. Cas. 52, when dealing with 
a later section (sec. 227, infra), seem to point, however, to a dif- 
f* rent conclusion. The subject is dealt with, however, in the 
notes to that section.

When Signals Required. All persons rightfully upon the 
railway track, as well as upon the highway crossing next to the 
coming train, are entitled to the benefit of the provisions of sec­
tion 256. These statutory warnings are not required where there 
is a mere way and nota public highway: Bennett v. Grand 
Trunk R.W. Co., 3 O.R. 446; Anderson v. Grand Trunk R.W. 
Co.. 27 O.R. 414, 24 A.R. 672, 28 S.C.R. 541, and the word “high­
way" used in this section was defined, in Royle v. Canadian 
S’orthcrn R.W. Co., 3 Can. Ry. Cas. 4, to be a public highway 
which is so as of right ; and there is no statutory duty to give the 
signals for a mere trail, though if persons using it cross the 
railway tracks with the consent, express or implied of the 
railway, it is probably the latter’s duty at common law to give 
such signals as will be necessary for their protection. 
Neither does the statute apply to a street marked out on a plan 
and registered, but fenced in with other land and used for past-
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ure : Shoebrink v. Canada Atlantic R.W. Co., 16 O.H. 515. Simil­
arly there is no duty to give the statutory signals or to take special 
precautions in approaching or pawing a siding : Van Wart v. 
New Brunswick BAY. Co., 27 N.B.R. 59, 17 8.C.R. 35, and wh *re 
the fact that the signals were not given did not contribute t<> 
the accident, there can be no recovery, as in the Shoebrink Ca.s<. 
where a boy was sitting on a fence adjoining a railway and at 
a highway, and slipped off and was caught in a passing train, 
owing to a fright caused by the train giving a sudden jerk when 
passing him. The right to recover, however, is not limited to 
eases of actual collision, and where a horse was frightened and 
ran away, owing to the approach of a train which Imd not whittl­
ed. the occupants of the rig were entitled to recover : Roscnbi rger 
v. (hand Trunk R.W. Co.,‘.VI U.C.C.P. .149, 8 A.It. 482, 9K.C.R. 
•Il 1 ; and see Robertson v. Halifax Coal Co., 20 X.S.R. 517, and 
Sibbald v. (hand Trunk R.W. Co., 19 O.R. lf>4, 18 A.R. 184. 20 S 
C.R. 259; Victorian Rail wan Commissioners v. Coultas. 1:1 At 
222. The mere fact that an automatic bell is on the engine and 
that it was in good order when leaving the last station is not 
sufficient to satisfy the statute when there is positive evidence 
that it was not ringing on approaching the crossing when* tin- 
accident occurred : Wilton v. Northern R.W. Co., 5 O R. 490

Evidence that witnesses did not hear the signals given is not 
sufficient unless accompanied by a statement that they could ha\ " 
heard them if given : Ellis v. Great Western R.W. Co.. L.R 9 
C.P. 551.

An action for damages caused through the failure to give 
signals is damage done by reason of the railway, and must h<* 
brought within one year from its occurrence under section 242. 
infra: Browne v. Brockville and Ottawa R.W. Co.. 20 I’.C.R. 
202.

Contributory Negligence at Highways.

Where there is evidence that the statutory signals were not 
given, but no evidence of the conduct of deceased just before 
the accident, the railway company is liable if they fail to prow 
affirmatively that the deceased was guilty of contributory negli­
gence: Johnson v. Grand Trunk R.W. Co., 25 O.R. 64, 21 A.R 
408, but where contributory negligence is proved the plaintiff 
cannot recover, even though no signals were given : Wineklcr v.
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Great Western R.W. Co., 18 U.C.C.P. 250; Boggs v. G. eat West­
ern R.W. Co., 23 U.C.C.P. 573, and this last cast* decides that 
where plaintiff’s son was driving, and the contributory negli­
gence was that of the driver, tin* plaintiff cannot recover, and 
it is tin* duty of a person driving across a railway track to use 
care and precaution to see whether a train is approaching, and 
if he does not look when he could have seen along the track for 
some distance if he did, he cannot succeed: Johnso n v. North­
ern R.W. Co., 34 V.C.R. 43*2: Weir v. Canadian Pacific R.W. 
Co., 10 A.R. 100. Tin- Boggs cast would probably now be de­
cided differently since the decision in Mi ls v. Arntshong, 13 
A.C. 1. overruling Thoroguod v. Began, 8 ( It. 115. The Penn­
sylvania rule of “stop, look and listen" at a highway is not in 
force in Ontario, and the question of contributory negligence is 
one depending upon the facts in each case: Ilollinger v. Cana­
dian Pacific R.W. Co., 21 O.R. 705, affirmed 20 A.R. 244. In 
Blake v. Canadian Pacific R.W. Co., 17 O.R. 177,4Salt, C.J., In-Id 
that the plaintiff not having looked for a train while crossing, 
he could not recover, while Rose, J., differed from him, and Mac- 
Mahon J., expressed no opinion on this point. Weir v. Canadian 
Pacific R.W. Co., supra, was discussed and explained by Rose. J.. 
in his judgment in this case. Even though ears are in the way 
and obstruct the view, the person injured may be guilty of con­
tributory negligence: Fitiatrault v. Canadian Pacific R.W. Co., 
18 Que. R.S.C. 491. As stated by Osler, J.A., in Vallee v. Grand 
Trunk R.W. Co., 1 Can. Ry. Cas. 338, “where the facts or the 
proper inferences from the facts are in dispute, . . .the ques­
tion of contributory negligence is for the jury," see also: Mil­
ler v. Grand Trunk R.W. Co., 25 U.C.C.P. 389; Wilton v. Sorth- 
> rn R.W. Co., 5 O.R. 490: Peart v. Grand Trunk R.W. Co., 10 
A.R. 191; Beckett v. Grand Trunk R.W. Co.. 13 A.R. 174. 1(1 
S.C.R. 713.

The general subject of contributory negligence is discussed 
in the notes preceding section 211.

225. No train or engine shall pass over any crossing where 
two main lines of railway cross each other at rail-level, until 
a proper signal has been received by the conductor or engineer in 
charge of such train or engine from a competent person < r 
watchman in charge of such crossing that the way is clear : 

provided always, that in the case of an electric street railway

X V
crossing*.
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car crowing any railway track not properly protected, it shall 
lie the duty of the conductor, before crowing, to go forward and 
s c that the track to be crossed is clear, before giving the signal 
to the motorman that the way is clear and to proceed.

2. Every main track of a branch line is a main line within 
the meaning of this section, which shall apply, whether the 
said lines be owned by different companies or by the same com­
pany. 56 V., c. 27, s. 2, part, Am.

226. Every train shall, before it passes over any such 
crossing as in the next preceding section mentioned, be brought 
to a full stop; but whenever there is in use, at any such cros­
sing, an interlocking switch and signal system, or other device 
which, in tin* opinion of the Hoard, renders it safe to permit 
« ngines and trains or electric cars to pass over such crossing 
without being brought to a stop, the Board may, by order, 
permit such engines and trains and cars to pass over such 
crossing without stopping, under such regulations as to speed 
and other matters as the Board deems proper. 56 V., c. 27. s. 
2, part, Am.

The legislation contained in these two sections has come down 
from 20 Viet., cap. 12, sec. 11, part by which railways crossing 
one another at rail-level were required to stop for three minutes 
before making the crossing. The stop was reduced to one min­
ute by later legislation and so appeared in 51 Viet., cap. 2!\ 
see. 258, and 56 Viet., cap. 27, sec. 2. but now, all that is r- 
qui red is that the train shall come to a full stop and shall not 
proceed except on signal and where interlocking devices havv 
been installed it is not necessary to stop at all, if the signals arc 
not against the train. Section 177, anti, requires that no level 
crossing shall be made without permission of the Board, who 
may make such provisions for safety as it considers necessary 
It is to he observed that not only must interlocking appliances 
be installed, but permission must also be granted by the Board, 
before trains may pass over a level crossing without stopping.



RUNNING OF TRAINS. 443

Failure to comply with the provisions of these sections confers 
a civil right of action upon any one injured thereby, and in a 
case where neither defendant’s train or that of the other rail­
way stopped the requisite length of time, and the plaintiff, a 
traveller on defendant’s train, was injured in the collision which 
followed, he recovered damages from the defendants even 
though the other company had been still more at fault : Graham 
v. Gnat Western li.W. Co., 41 U.C.R. 324. Where a collision 
occurred at a level crossing and defendant’s train had approach­
ed at too great a rate of speed to permit it to be stopped by 
hand brakes (the air brakes having failed to work), this was 
considered sufficient evidence of negligence to justify a verdict 
in favour of the plaintiff, and Ritchie, C.J., in his judgment, 
emphasizes the necessity of approaching such crossings with the 
greatest care : Great Western li.W. Co. v. Brown, 3 S.C.R. 151).
|tv see. 228 a penalty of one hundred dollars is imposed for a 
breach of this section.

The rules authorized by the Board on the subject of inter- 
locking devices are printed in the appendix.

227. No train shall pass in or through any thickly peopled Rate of 
portion of any city, town or village, at a speed greater than unfen.!"i 
leu miles an hour, unless the track is fenced or properly l,',rt.l'm>

of Cltlc<

protected in the manner prescribed by this Act, or unless etc. 
permission is given by some regulation or order of the Board.
The Board may limit such speed in any case to any rate which 
it deems expedient. 55-56 V., c. 27, s. 8, Am.

This section formerly read : “No locomotive or railway en­
gine shall pass in or through any thickly peopled portion of any 
city, town or village, at a speed greater than six miles an hour, 
unless the track is fenced in the manner prescribed by this Act.

Formerly, as will be noticed, the track must Ik* fenced “in 
the manner prescribed by this Act, now, it must be “fenced or 
properly protected in the manner," etc. The fencing required 
by the Act is prescribed by section 199 and section 186, enables 
the Board to make provision for the safety of the public high­
way crossings.

Under the previous section there was much discussion as to 
whether, (1) Railways were required to erect gab's or fences
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across highways in the thickly peopled parts of cities, towns or 
villages and (2) Whether a jury might find that, even though 
statutory requirements had been fulfilled, the dangerous char­
acter of the crossing required additional precautions. In 
dram! Trunk /MV. Co. v. McKay, 3 Can. Ry. Cas. 52, it was 
held, reversing the Court of Appeal for Ontario, that gat > 
lived not he erected and that it was for the Railway Commit 1 
and not for a jury to prescribe other precautions than t!v > 
provided expressly by the statute. The subject vas élaborai !y 
reviewed by tin* Superior Court of Quebec, in Tauguay v. drawl 
Trunk /MV. Co., 3 Can. Ry. Cas. 13, although no definite decis­

ion on th«i point was reached and it has also been dealt with, in 
the notes to these cases in 3 Can. Ry. Cas. 511, where a history 
of the legislation on this subject appears. The case of d<ranl 
v. Quebec, etc., /MV. Co., Q.R. 25 K.C. 245, appears to be mit 
of harmony with these decisions and an appeal to the Court of 
King's Bench is pending. In Tabb v. draud Trunk /MV. C 
4 Can. Ry. Cas. 1, and Potvin v. Canadian Pacific /«MV. C 
ib„ 8, where infants had got upon tin* track owing to a fail­
ure to fence, the Courts decided that there had been a elm 
breach of this provision, and a verdict against the defendants 
was upheld. Where it is not proved that the accident happen-'.! 
in a “thickly peopled” part of the town, and no order of th 
Railway Committee is produced requiring the erection of gat-s. 
a railway company is not liable for an accident happening wh n 
its train is travelling at the normal rate of twelve miles an limn 
Filialrault v. Canadian Pacific /MV. Co., Q.R. 18 S.C. 4 M

Too great a rate of speed may be a ground of negligciv- 
Conncll v. The Queen, 5 Ex. C.R. 74, but it must in* born- in 
mind that railway trains are intended to run fast, and “no rat 
of speed at which a railway train is run is negligence p< r in 
the absence of a statute regulating the rate of speed”: Waxs-u 
v. McCook, 80 Mo. A.R. 483 at p. 489: and tin- mere fact that 
a train exceeds the time-table rate of speed is not in itself - \ 
deuce of negligence: Colpitis v. The Queen, 0 Ex. C.R. 254

228. Whenever in any city, town or village, any train i< 
passing over or along a highway at rail-level, ami is not headed 
by an engine moving forward in tin* ordinary manner, tin- 
coni pa ny shall station on the then foremost part of the train, m 
of the tender, if that is in front, a person who shall warn |- »•-
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noun standing on, or crossing, or about to cross, the track of 
such railway ; and for every violation of any of the provisions 
of this section, or of any of the three sections next preced­
ing. the company shall incur a penalty of one hundred dol­
lars. 55-56 V., c. 27, s. 9.

Though it is not stated that this section is amended, it has 
In-en considerably changed, though its effect remains the same.
The expression “train” was in the former Act “train of cars” 
and this was held to include an engine and tender: Hollinger 
v. Canadian Pacific R.W. Cu., 21 O.R. 705, 20 A.R. 244, and 
now by section 2 faa), ante, a train includes “any engine, or lo- 
« < motive or other rolling stock.” A breach of this section con­
fers a right of action upon any one injured thereby: Hollinger 
v Canadian Pacific R.W. Co., supra, but a breach of the section 
does not excuse plaintiff's contributory negligence: Casey v. 
Canadian I'aci/ic R.W. Co., 15 O.R. 574, and where a train was 
backing down without a lookout man in a yard, and deceased 
sprang upon the track to save a woman who did not see it ap­
proaching, his representatives could not recover because though 
his action was praiseworthy, death was due to his own act : Au­
di i son v. Northern R.W. Co., 25 I'.C.C.I*. 301. This section is 
m 1 complied with by having a man on the wrong end of the 
Inst car where lie cannot see persons approaching : Lcvoy v.
Midland R.W. Co., 3 O.R. 623, and additional precautions may 
be required when cars are being shunted in a dangerous place :
Lit! v St. Laurence R.W. Co., 1 O.R. 545; Lake Eric, etc., R.
IV Co. v. Barclay, 30 S.C.R. 360. In Bennett v. Grand Trunk 
I! IV. Co., 3 O.R. 446, it was intimated, though not decided, that 
tliis provision applied to shunting operations: but now in view 
of the wording of the present section, it seems to lie pretty evi­
dent that it does : see Mott V. Grand Trunk R.W. Co., 5 O.W.R.
42

229. Whenever any railway crosses any highway at rail-Train 
level, the company shall not. nor shall its officers, agents or8tillv| on 
employees, wilfully permit anv engine, tender or car. or any rail level 
portion thereof, to stand on any part of such highway, for a men- 
longer period than five minutes at one time, or in shunting 
to obstruct public traffic for a longer period than five minutes 
at any one time.
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2. In every ease of a violation of this section, every suelt 
officer, agent, or employee who has directly under or subject 
to his control, management or direction, any engine, tender or 
ear which, or any portion of which, is allowed to stand on suelt 
highway, longer than tin* time specified in this section, is 
liable on summary conviction to a penalty not exceeding fifty 
dollars, and the company is also liable for eaeh such violation, 
to a like penalty; provided always that if such alleged viola- 
tion is in the opinion of tin* Court excusable, the action for th 
penalty may he dismissed; and costs shall be in the discretion 
of the court. 51 V., c. 211, s. 261, Am.

230. In this section the expression “packing” means ,t 
packing of wood or metal, or some equally substantial and solid 
material, of not less than two inches in thickness, and which, 
where by this section any space is required to be tillnl in. 
shall extend to within one and a half inches of the crown of 
the rails in use on any such railway, shall la* neatly fitted .s • 
as to come against the web of such rails, and shall be well 
and solidly fastened to the ties on which such rails are laid.

2. The spaces behind and in front of every railway frog nr 
crossing, and between the fixed rails of every switch where 
such spaces are less than four inches in width, shall be filled 
with packing up to the under side of the head of the rail.

3. The spaces between any wing rail and any railway frog, 
and between any guard rail and the track rail alongside of it. 
shall be tilh*d with packing at their splayed ends, so that th 
whole splay shall be so tilled where the width of the spar 
between the rails is less than four inches ; such packing not 
to reach higher than to the under side of the head of the rail : 
provided, however, that the Hoard may allow the filling and 
packing mentioned in this section to he left out, from tin* 
month of December to the month of April in each year, both 
months included, or between any such dates as the Board by 
regulation, or in any particular case, determines.
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4. The oil cups or other appliances, used for oiling the Oil cup- 
valves of every locomotive in use upon any railway shall he 
such that no employee shall be required to go outside the cab 
of the locomotive, while the same is in motion for the purpose of 
oiling such valves. 51 V., e. 29, s. 262, Am.

The changes in this section are the use of the words 
“the filling and packing mentioned in this section” in­
stead of the words “such filling,” and the addition of the 
words “or between any such dates as the Hoard by regulation 
or in any particular case determines.” These changes were no 
doubt made in view of the decision of the Privy Council in 
(Irand Trunk AMV. Co. v. Washington (1899), A.C. 275, which 
held that while the Railway e had power under the
earlier Act, to allow railways to take or leave out the packing, 
required by sub-section 3, they had no similar power over pack­
ing required by sub-section 2. Now, their power extends over the 
packing prescribed by both sub-sections.

Similar legislation was passed by Ontario before its enact­
ment by the Dominion, but it was held that it could not and 

<lid not apply to railways within Federal jurisdiction : Monk- 
v. Grand Trunk R.W. Co., 8 A.R. 637; Washington v.

Grand Trunk R.W. Co., 24 A.R. 183, and see Clegg v. Grand 
Trunk R.W. Co., 10 O.R. 708.

It must be shown that the railway company either knew 
nr had means of knowing that the frog was not packed: Clegg 
v. Grand Trunk R.W. Co., ibid., but it is the company’s duty 
not only to pack them, but to see that they are kept packed : 
Mmnr.r v. Michigan Central R.W. Co., 24 O.R. 411, and it is 
not excused on account of the plaintiff’s contributory negli­
gence. unless it can show that the servant freely and voluntar­
ily with full knowledge of the nature and extent of the risk he 
ran, impliedly, agreed to incur it : Le May v. Canadian Raci- 
fit R.W. Co., 18 O.R. 314, 17 A.R. 293. In Manitoba it was 
held that in the absence of evidence that the system of packing 
was defective, or that the block at the scene of the
accident was itself worn away or otherwise improper, it would 
not be presumed merely from the fact that a person's foot had 
been caught, that there was negligence on defendant’s part. The 
defendants also having given evidence that they had employed

99
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competent workmen to keep the packing in repair, it was for 
the plaintiff to prove that they were not competent, and that 
the deceased’s foot had been caught on that account: Rajotte v 
Canadian Pacific RAY. Co., 5 Man. L.R. 367.

The corresponding Ontario Act, R.S.O. cap. 266, sec. 5, was 
applied to a private company operating a short piece of track 
upon its own premises: ('(toper v. Hamilton Steel d- Iron Co., 3 
O.W.R. 898, 8 O.L.R. 353.

This is one of the breaches of the statute for which a remedy 
is given by 294, infra, and though it also comes within the in­
tent of the Workmen's Compensation Act (Ont.), which limits 
the damages recoverable under it, yet a person injured by a 
breach of the section may recover the full damages suffered 
even though they are greater than those recoverable under tin 
Workmen's Compensation Act: Curran v. Crand Trunk R. $Y 
Co., 25 A.R. 407.

Ux< r.hi. 231. Every company, upon whose railway there is a telegraph 
train- line in operation, shall have a blackboard put upon the outside 

< f the station house, over the platform of the station, in som* 
conspicuous place at each station of such company at which 

\otive there is a telegraph office; and when any passenger train is 
station» overdue at any such station, according to the time table of 

such company, the station agent or person in charge at such 
station, shall write, or cause to be written, with white chalk 
oil such blackboard a notice in English and French in the 

when province of Quebec, and in English in the other provinces,
to*in*1 ' * statiiig, to the best of his knowledge and belief, the time when 
stated such overdue train may be expected to reach such station 

and if there is any further change in the expected time of 
arrival the station agent or person in charge of tin* station 
shall write, or cause to be written on the blackboard in like 
manner, a fresh notice stating, to the best of his knowledge 
and belief, the time when such overdue train may then be 
expected to reach such station.

penalty 2. Every such company, station agent or person in charge 
omission. at any such station, is, on summary conviction, liable to a 

penalty not exceeding five dollars for every wilful neglect.
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omission or refusal to obey the provisions of this section. 51 
V.. c. 29, s. 265, Am.

232. Ills Majesty’s mail, Ilia Majesty's naval or military Carriage
forces or militia, and all artillery, '.' _ provisions
other stores for their use, and all policemen, constables or « 'Hi 
others travelling on IIis Majesty's service, shall at all times,m,!"'] 
when required by the Postmaster (leneral of Canada, the Com-'1*' 
mander of the Forces, or any person having the superintend­
ence and command of any police force respectively, and with 
the whole resources of the company if required, lie carried on 
the railway, on such terms and conditions and under such regu­
lations ns the Governor in Council makes. 51 V., c. 29, s. 264.

Similar legislation respecting the use of the railway for mili­
tary purposes exists in England, under 34 and 35 Viet., cap 
66, and the carriage of the mails is governed by 36 and 37 Viet., 
cap. 48, sees. 18, 19 and 20, and 56 and 57 Viet., cap. 38.

In Spence v. Grand Trunk K.IV. Co.. 27 O.R. 303, it was 
proved that the post-office authorities had provided facilities in 
a postal car for mailing letters on a train and the plaintiff in 
order to avail himself of these facilities, went to defendant’s 
station to post a letter and, in doing so, while the train was 
moving out, fell over an obstruction in the station platform 
and was hurt. A non-suit having been granted by the trial 
Judge, his decision was affirmed on appeal as the plaintiff had 
tin invitation from the railway to go upon its premises anil was 
a bare licensee. The arrangements made by the post-office for 
receiving letters were not looked upon by the Court ns equivalent 
to an invitation by the railway.

Telegraphs and Telephones.

233. The company shall, when required so to do by the t!ov-<;,v' r"
ernor in Council, or any person authorized by him. place any ma.v have 
electric telegraph and telephone lines, and the apparatus and^1""/”' 
operators it has, at the exclusive use of the Government of (1a-t"l,'i-'rap!t 

nada, receiving thereafter reasonable compensation for such iv'' 
service. 51 V., c. 29, s. 265. t'nispen-

29—ST. ACT.
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234. The Governor in Council, mav at any time, cause a line mvnt may * ^
erect or lines of electric telegraph or telephone to be constructed along

the line of the railway, for the use of the Government of 
Canada, and for that purpose may enter upon and occupy so 
much of the lands of the company as is necessary for the pur­
pose. 51 V., c. 20, s. 266.

Accidents.

right of

Penally
for

235. Every company shall, as soon as possible, and imme­
diately after the head officers of the company have received in­
formation of the occurrence upon the railway belonging to such 
company, of any accident attended with serious personal injury 
to any person using the railway, or whereby any bridge, culvert, 
viaduct, or tunnel on or of tie- railway has been broken or so 
damaged as to be impassable or unfit for immediate use. give 
notice thereof, with full particulars, to the Board ; and every 
company which wilfully and negligently omits to give such notice 
shall forfeit to Ilis Majesty tin1 sum of two hundred dollars for 
every day during which the omission to give the same continues. 
51 V., c. 29, h. 267, Am.

This section has been amended by requiring the company to 
give notice “as soon as possible, and immediately after the head 
officers of the y have received information,” etc., instead
of “as soon as possible and within forty-eight hours at the 
furthest,” etc. There are also some verbal changes of slight 
importance. The “Board” and not the Minister of Railways 
and ( is the body to whom such notices must now be given.
Similar legislation in England exists in 24 & 35 Viet., cap. 78. 
sec. 6. and the order of the Board of Trade regulating the prac­
tice in making such returns, will be found in Browne & Theobald. 
3rd ed., pp. 658, ct scq.

By section 305, post, semi-annual returns are to be made to 
the Minister of Railways and f * of all accidents and casual­
ties to life or property, and by section 308 these, with other 
returns there mentioned, are to be privileged. The returns re­
quired by section 235 are privileged also only when so declared 
by the Board: section 236. No general regulations on the sub­
ject have yet been made.

21

71
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236. The Board may by regulation declare the manner and Form of 
form in which such information and notice shall be given and and in 
the class of accidents to which the next preceding section shall 
apply, and may declare any such information so given to be into 
privileged, and the Board may appoint such person or persons*1'1, "tH‘ 
as it thinks fit to inquire into all matters and things which it 
deems likely to cause or prevent accidents, and the causes of, 
and the circumstances connected with, any accident or casualty 
to life or property occurring on any railway, and into all parti- 
'■ iliars relating thereto. 51 V., e. 29, s. 268, Am.

2. The person or persons so appointed shall report fully, in Report, 
writing, to the Board, his or their doings and opinions on the 
matters respecting which he or they are appointed to inquire, 
and the Board may act upon such report and may order the 
company to suspend or dismiss any employee of the company 
whom it may deem to have been negligent or wilful in respect 
<1 any such accident. 51 V., c. 29, s. 269, Am.

Numerous verbal changes in this section have been made.
For English legislation and notes, see notes to section 235.

The power to order the suspension or dismissal of officials 
found to be at fault is new. For notes on “privilege,” see sec­
tion 308, infra.

Animals at Large.
237. No horses, sheep, swine, or other cattle, shall be per-Cattle 

mitted to be at large upon any highway, within half a mile of il'.wvd at 
the intersection of such highway with any railway at rail-level, lar*e 
unless such cattle are in charge of some competent person or railway, 
persons, to prevent their loitering or stopping on such highway 
at such intersection, or straying upon the railway.

2. All cattle found at large contrary to the provisions of this^j'’ ^ 
section may, by any person who finds the same at large, be*d. 
impounded in the pound nearest to the place where the same are 
so found, and the pound-keeper with whom the same are
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impounded shall detain the same in the like manner, and sub­
ject to like regulations as to the care and disposal thereof, as in 
the ease of eattle impounded for trespass on private property

3. If the eattle of any person, which are at large contrary to 
the provisions of this section, are killed or injured by any train, 
at such point of intersection, he shall not have any right of action 
against any company in respect of the same being so killed ir 
injured. 51 V., e. 29, s. 271, Am.

4. When any eattle or other animals at large upon the high 
way or otherwise, get upon the property of the company and are 
killed or injured by a train, the owner of any such animal so 
killed or injured shall lie entitled to recover the amount of such 
loss or injury against the company in any action in any court 
of competent jurisdiction, unless the company, in the opinion of 
the court or jury trying the ease, establishes that such animal 
got at large through the negligence or wilful act or omission of 
the owner or his agent, or of the custodian of such animal or 
his agent ; but the fact that such animal was not in charge of 
some competent person or persons shall not for the purposes of 
this sub-section, deprive the owner of his right to recover. Sub 
for 53 V., c. 28, s. 2.

Effect of Act of 1888. Before considering the changes mail 
in the law by sub-section 4 of this section, it will lie necessary to 
explain the rules in force before its enactment.

The duty of the railway company to provide cattle guards 
at highways is provided for by the same section, and in the same 
terms as the duty to maintain fences, the clause now being ser- 
tion 199, ante. Prior to the passing of the Railway Accidents 
Act, 1857, 20 Viet., cap. 12, see. 16, this section had the effect of 
rendering a railway company liable where eattle got on tit 
track through defective eattle guards, even though they were 
straying on the highway at the time: II uist v. Buffalo ami Lai 
Huron RAW Co., 16 U.C.R. 299; and this rule was sometimes 
adopted in Quebec, even after the passing of the statute in <|tie>- 
tion : Pontiac Pacific Junction RAY. Co. v. Brada, Mont. Lit 4
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(j.H. 346; Cross v. Canadian Pacific K.W. Co., Que. R. 2 S.C. 
365 ; but the law in Quebec appears to be now settled in con­
formity with the present law in Ontario as we are about to deal 
with it: Cross v. Canadian Pacific K.W. Co., Que. R. 3 Q.B. 170; 
Campbell v. Grand Trunk K.W. Co., Q.R. 3 Q.B. 570; Abbott on 
Railways, p. 406. The section of the Railway Accidents Act, 
already quoted, made a very marked change in the law. It was 
passed in the interests of the travelling public to lessen the dan­
ger from derailment of trains, through stray cattle lying down 
i it the track : Thompson v. (Srand Trunk K.W. Co., 18 U.C.R. 92; 
Mt (it< v. Great Western K.W. Co., 23 U.C.R., at p. 297; Mark­
ham v. Great Western K.W. Co., 25 U.C.R., at p. 576; and has 
been adopted without change in all subsequent consolidations of 
the Railway Act, and appears in the Act of 1888 as section 271. 
Being in the public interest, it has received a wide construction, 
and it has been held that where cattle are at large upon tin* high­
way, the owner cannot recover for their loss whether they are 
killed on the highway at the point of intersection with the rail­
way : Ferris v. Grand Trunk K.W. Co., 16 U.C.R. 474; or on the 
railway lands to which they have wandered owing to the absence 
<■!• defective condition of cattle guards; Simpson v. Grand Trunk 
K.W. Co., 17 U.C.R. 57; Thompson v. Grand Trunk K.W. Co., 18 
I'.C.R. 92: Cooley v. Grand Trunk K.W. Co., ibid., 96; Markham 
v Gnat Western K.W. Co., 25 U.C.R. 572; Thompson v. Grand 
Trunk K.W. Co., 22 A.R. 453; Mixon v. Grand Trunk K.W. Co.,

? O R, 124; Whitman v. Windsor and Annapolis K.W. Co., 18 
N'.S.R. 271 ; Phillips v. Canadian Pacific K.W. Co., 1 Man. L.R. 
110; and the mere fact that the railway company omits to give 
til- usual highway signals prescribed by section 224 of this Act, 
i r is negligent in the management of its trains, will not give the 
vwner the right to recover unless such negligence amounted to 
recklessness and wilful misconduct on the part of its servants. 
See the cases last cited, and particularly McGee v. Great Western 
K. IV. Co., supra.

The question whether animals using the highway within half 
a mile of the railway track are sufficiently “in charge” within 
the meaning of the Railway Act must depend upon the circum­
stances of each case; but it is apparent from the cases already 
cited, partcularly the two Thompson Cases, that the control which 
the owner is required to exercise over them must be sufficient, 
under ordinary circumstances at least, to enable him to keep
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them off the railway track if necessity requires ; and the mere 
presence of attendants, who are not numerous or experienced 
enough to do so, though they make the attempt, does not satisfy 
the terms of the statute; but where there is sufficient control for 
ordinary purposes, there may be cases in which the fright caused 
by something unusual or improper in the management of tin- 
train will render them so unruly that no ordinary power can 
control them: see Stifles v. Michigan Central R.W. Co., 18 Cana­
dian Law Times 5; Du field v. Grand T rank R. IV. Co., 31 Canada 
L.J. 667, and the dictum of Gwynne, J., in Grand Trunk R.W 
Co. v. James, 1 Can. Ry. Cas., at p. 427 ; but “where the evident* - 
for the plaintiff clearly and decisively shows that a horse*, for th 
killing of which by their locomotive an action is brought against 
a railway company, was not in charge, the judge presiding at th 
trial ought, as a matter of law, to rule that the company hav- 
incurred no liability whatever:” per Draper, C.J.; Markham v 
Great Western R.W. Co., 25 U.C.R. 572, at p. 576, quoted by 
Osler, J.A., in Thompson v. Grand Trunk R.W. Co., 22 A.R., at 
p. 459. Where an animal is properly “in charge” within the 
meaning of the Act, and the company omits to give the usual 
signals for highway crossings, the owner would be entitled t<< 
recover: Tyson v. Grand Trunk R.W. Co., 20 U.C.R. 256.

This section and section 194 of tin* Act of 1888, were much 
discussed in James v. Grand Trunk R.W. Co., 1 Can. Ry. Cas. 
407 and 409, and Grand Trunk R.W. Co., ibid., 422; where th 
principles laid down in the earlier eases here mentioned wen- 
considered and re-affirmed, and it was held that a railway 
company is under no obligation to erect or maintain a fen- 
on each side of a culvert across a watercourse and wh- n 
cattle went through the culvert into a field and from then-- 
to the highway and straying on to the railway track were killed, 
the company was not liable to their owner. Where, however, 
the failure of a railway company to maintain its fences was tie- 
cause of cattle getting out and straying on the highway and 
thence on to the track, where they were killed, the company was 
held liable, and this section afforded no defence, as tin* breach 
of it was the fault of defendants and not of the plaintiff : David­
son v. Grand Trunk R.W. Co., 2 Can. Ry. Cas. 371 : see Fensom 
v. Canadian Pacific R.W. Co., ib., 376, 3 Can. Ry. Cas. 231, 4 Can 
Ry. Cas. 76.
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It is to be observed that the section deals with cattle at large 
“upon the highway” but, apart from this addition, cattle could 
not be considered at large merely because they had escaped 
from the owner’s close into another close or field. They are only 
“at large” when straying upon the highway, or on public pro­
perty or commons : McSloy v. Smith, 26 O R. 508.

Effect of Act of 1903. The changes, other than those made 
by sub-section 4, are not numerous or important. The word 
“competent” has been added in line 4 of sub-section 1. before 
“person” and the words ‘‘or straying upon the railway” at 
the end of the sub-section. Even without the use of “compet­
ent,” it may be supposed that they would not be in charge un­
less the person caring for them were competent: Thompson v. 
(irand Trunk /MV. Co., 18 l .C.R. 1)2; 'Thompson v. Grand Trunk 
AMV. Co., 22 A Ai. 453; while the addition of the words “or 
straying upon the railway” sets at rest a point once mooted in 
Simpson v. Grand Trunk li.W. Co., 17 U.C.R. 57, and kindred 
early cases, namely, whether the section " only to cattle
killed at the intersection or also to cattle got from the
intersection on to railway ' The decisions mentioned, how­
ever, considered that the section would include either cast*.

Sub-section 4, is more radical in its effect and offers greater 
difficulties. Its progenitor, 53 Viet., cap. 28, see. 2, was an 
amendment to section 194 of the Act of 1888, and altered the 
railway company’s liability where cattle escaped owing to de­
fective fences; but it had not primarily anything to do with the 
case of cattle at large upon a highway, though its form offered 
a number of problems for solution which were discussed in the 
.lames, Davidson and Fcnsom Cases quoted above.

The first difficulty in construing the new section arises out 
of the words “or otherwise” in line two. Possibly it refers 
to cattle at large upon the highway, or otherwise upon the 
highway; that is in charge upon it. The words “get upon the 
property of the company” seem to exclude the case of cattle 
killed at the intersection of the railway with the highway, and 
to have the same effect as the words “straying on the railway” 
added at the end of clause one, and if this interpretation is cor­
rect, clause four would only apply to cases where cattle have got 
from the highway upon railway lands and the old law would 
govern. If the original intention of the statute, namely, the

5
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protection of persons on trains from accidents due to collid­
ing with cattle, is borne in mind, such a limited construction 
of the present clause might not be quite proper.

The words “by a train” no doubt, render the clause inappli­
cable to a ease where are injured by other means on the
railway lands; see notes to section 199, ante, and McKdlar v. 
Canadian Pacific K.W. Co., 3 Can. Ky. Cas. 322.

Where, however, the clause does apply, it now lies on tin 
railway to show, not merely that the cattle killed were at large 
upon the highway, hut also, in tin* words of the sub-section, that 
“the animal got at large through the negligence or wilful act 
or omission of the owner or his agent or of the custodian of 
such animal or his agent.” This evidence is required not for 
the purposes of the whole of section 237; lmt only “for the pur 
poses of this sub-section.” Where, therefore, cattle are killed 
while at large, and it can be shown that sub-section 4 does not 
apply, the onus of proof and character of evidence required ap­
pear. to remain unchanged.

Weeds on Company's Land.

238. Every company shall cause thistles and all noxious 
weeds growing on the right of way and over land of the com­
pany adjoining the railway to be cut down or to be rooted out 
and destroyed each year before the plants have sufficiently 
matured to seed.

2. Every company which fails to comply with this section 
shall incur a penalty of two dollars for every day during which 
such company neglects to do anything which it is so required to 
do; and the mayor, reeve or chief officer of the municipality of 
the township, county or district in which the land or ground 
lies, or any justice of the peace therein, may cause all things to 
he done which the said company is so required to do, and for 
that purpose may enter, by himself and his assistants or work 
men, upon such lands, and may recover the expenses and charges 
incurred in so doing, and the said penalty, with costs, in any 
court of competent jurisdiction, and such penalty shall he paid 
to the proper officer of the municipality. 51 V., e. 29, s. 275, Am.

00
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This section has been changed principally by substituting,
“each year before the plants have sufficiently matured to seed” 
for the expression “early in July in each year.”

Its evident intention is to prevent damage to adjoining 
lands by allowing tin- seeds of noxious weeds to grow and spread ; 
but at common law the company is bound to keep its line clear 
of dried or inflammable weeds or rubbish likely to catch fire and 
spread from its own lands to other property, and failure to do 
x,. may constitute negligence for which the company will be li­
able: liainvillf.! v. Grand Trunk /MV. Co., 1 Can Ry. Cas. 113,
117 : Grand Trunk /MV. Co. v. lfainvilh, ib., 125: and companies 
are now required by statute (section 239), to keep their right 
■ I' way free from combustible material. It is not per nr, negli­
gence for a railway company to allow grass and weeds to grow 
on a side track, so as to present the possibility of an employee 
eatehing in it and being hurt by a train: Wood v. Canadian 
I'ar.fir /MV. Co., 6 B.C.R. 561, 30 S.C.R. 110.

Frrvmlion of. and Liability for, Fins.

239. The company shall at all times maintain and keep itsPr*vee 
i .'lit of way free from dead or dry grass, weeds and other un-*‘"n 
necessary combustible matter.

'J. Whenever damage is caused to crops, lands, fences, plan- Liability 
tatirns, or buildings and their contents, by a fire, started by arullS(1<, , v 
railway locomotive, the company making use of such locomo- 
live, whether guilty of negligence or not, shall be liable for such 
damage and may be sued for the recovery of the amount of such 
damage in any court of competent jurisdiction;

Provided that if it be shown that the company has used mod-Proviso, 
i rn and efficient appliances and lias not otherwise been guilty 
of any negligence, the total amount of compensation recoverable 
under sub-section two of this section, in respect of any one or 
more claim for damage from a fire or fires started by the same 
locomotive and upon the same occasion, shall not exceed five 
th usand dollars, and it shall lx* apportioned amongst tin- par­
tis who suffered the loss as the court or judge may determine.
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Company 3. The company shall have an insurable interest in all such 
innurslile property upon or along its route, for which it may be so held 
interest. |jub]e> and may procure insurances thereon in its own behalf

Owing to the drastic legislation contained in this section, 
much of the older learning upon the subject will not ordinarily 
apply, but as there are a number of cases in which it will still 
he important, it may well be summarized here before pointing 
out the changes made in this Act.

In Quebec, prior to the reversal of the Quebec Courts by 
the Privy Council in Canadian Pacific A*. IV. Co. v. Hoy, 1 Can 
Ry. Cas. 196, the law made a railway company liable for dam 
ages done by fire at all events, and it was not necessary to prov 
that the company had been guilty of negligence, but tin- l'riv\ 
Council, by reversing tin* judgments of the Quebec Courts, hav 
denied tin* correctness of this doctrine and placed the law as to 
railways operating under the Dominion Railway Act, at hast, 
upon the same footing for all provinces.

The former rules governing this subject may probably b< 
summarized as follows:—

1. At common law a railway company being entitled to op. r 
ate its trains and engines by the charter of a duly constituted 
authority is not liable for such tires as are ordinarily incident 
to the careful operation of its railway and is not liable in dam­
age's for resulting injury to property owners. This was decided 
as early as 1841 in Aldridge v. (Inat Western HAY. Co., 3 Maim 
k (I. 515, where Tindal, C.J., says at page 523: “To entitle tin- 
I iff to recover he must either show some carelessness by tin- 
defendants or lay facts before the jury from which it can h< 
inferred,” and the same principle runs through nearly all later 
English and Canadian decisions (except Quebec) : see in addi­
tion to Oatman v. Michigan Central HAY. Co., 1 Can. Ry. Cas. 
129; Vaughan v. Taff Vale HAY. Co., 5 II. & N. 679: Canada 
Central RAY. Co. v. MacLarcn, 8 A.R. 564: Phillips v. Cana­
dian Pacific HAY. Co., 1 Man. L.R. 110; Hobinson v. Sew Brum- 
nick HAY. Co., 23 N.B.R. 323; New Brunswick HAY. Co., y 
Hobinson. 11 S.C.R. 688; Canadian Pacific HAY. Co. v. Hoy, 1 
Can. Ry. Cas. 196.

This doctrine was once dissented from in Powell v. Fall. 5 
Q.B.I). 597, where it was held that the defendant was liabl to

9
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compensât»* the plaintiffs for injury dune t<» a haystack by 
defendant’s traction engine, though it was constructed in con­
formity with the English Locomotive Acts, upon the ground 
that the engine, being a dangerous machine, an action was main­
tainable at common law, and tin* ease of Vaughan v. Taff Vale 
//. tV. Co., fi II. & N. 679, was said to be wrongly decided; but 
this case has never been " *d since to a tire caused by a rail­
way engine, and in view of the later English and Canadian decis­
ions it may !>«• said that it is not law in Canada. The cast* is 

» xplained by Burton J.A., in Canada Central //.IV. Co. v. Mac- 
Larcn, 8 A.R. at p. 583. Cnleas a railway company has been 
expressly authorized to us»* steam engines, it is liable for «lam­
ages done by tire, though no negligence is proved: Junta v. 
Fcstiniog R.W. Co., L.R. 3 Q.B. 73)1; Hilliard v. Thurston, 9 A. 
lx. 514. The subject was discussed in Well can a v. Canada 
Southern //.IV. Co., ‘21 A.R. 297, and Michigan Central //.IV. Co. 
v. Welleans, 24 S.C.R. 309, where it was conceded that had the 
Michigan Central Railway Company not had authority to opérât» 
over the line of the Canada Southern Railway Company, it would 
have been liable for damages caused by tire without proof of 
negligence.

2. The onus of proving negligence causing the damage is on 
the plaintiff: Vaughan v. Taff Voit //.IV. Co., supra; Smith v. 
Loudon and South Western R.W. Co., L.R. 5 C.l\ 98, at pp. 105 
and 106, anti 6 C.l\ 14; Scnesac v. Tin Central Vermont R.W. 
Co., Q.R. 9 8.C. 319. 26 S.C.R. 641 : Fori (Hasgoic and Xncark 
Sailcloth Co. v. ('alt (Ionian R.W. Co., 19 Rettie 608, 20 Rettie 35. 
See particularly tin* remarks of Lord Ilerschell quoted in Cai­
man v. Michigan Central R.W. Co., 1 Can Ry. Cas. 129, by Osier. 
J.A., ante, p. 137.

3. Proof of the* emission of sparks from an engine, ami that 
tire was set thereby, is not of itself evidence of negligence suffi­
cient to render the railway company liable. Whatever may have 
been the law in (Quebec as appearing in the judgment* of Rug 
v. Canadian Pacific R.W. Co., 1 Can Ry. Cas. 170, and in tin- 
argument of Geoffrion, Q.C., in Scnesac v. Central Vermont R.W 
Co., 26 S.C.R., at pp. 642 & 643, it has long boon held in England 
and the other provinces of Canada that “the railway company 
having the statutory power of running along the line with loco­
motive engines, which in the course of their running art* apt to 
discharge sparks, no liability rests upon the company, merely

42
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because the sparks emitted by an engine have set tire to the 
adjoining property:” per Lord Ilersehell, Port Glasgow and 
St work Sailcloth Co. v. Caledonian K.W. Co., 20 Rettie 35, 
quoted by Osler J.A., in Oatman v. Michigan Central K.W. Co.. 
*npra. This is but an example of the general rule stated by 
Lord Blackburn in a leading case as follows: ‘‘For I take it 
without citing cases, that it is now thoroughly well established 
that no action will lie for doing that which the Legislature has 
authorized, if it be done without negligence, although it does 
occasion damage to anyone; but an action does lie for doing that 
which the Legislature has authorized if it be done negligently:” 
Ci <ldis v. Proprietors of Bonn Reservoir, 3 A.C. 430, at pp. 455 
and 456; see also Hewitt v. Ontario, Huron and Sinicoc K.W 
Co.. 11 1T.C.R. 604; Kail v. (irand Trunk K.W. Co., 16 U.C.C.P. 
252; Jaff a g v. Toronto. On g and Bruce K.W. Co., 23 U.C.C.P.
• >•'3. 24 r.C.C.P. 271 ; Fournit r \. Canadian Pacific K.W. Co.. 
33 N’.B.H. 565; Jackson V. Grand Trunk K.W. Co., 1 Can. Ry. 
Cas. 156.

4. If negligence on the part of the railway company is proved, 
tie- mere fact that the property injured is close to the railway 
lands, or that the owner allowed inflammable material to lie 
close to the track is not evidence of contributory negligence.

This rule has been the subject of debate. In Sew Brunswick 
K.W. Co. v. Robinson, 11 S.C.li. 688, Sir J. W. Ritchie states at 
page 600: There was, in my opinion, evidence most proper for 
the consideration of the jury as to whether the plaintiff was not 
guilty of great negligence in placing such a combustible article 
as bay so near the railway, with such openings as exposed such 
combustible material to fire from sparks from passing locomo­
tives.” This was a dictum, and Strong, J., in the same case at 
p. 606. dissents from this view in the following language : “I am 
not able to concur in the view that contributory negligence on 
the part of the plaintiff was shown by the fact that he main­
tained his barns in a dangerous proximity to the railway. I appre­
hend that a landowner has the right to make any use of his land 
he pleases, and is entitled to be protected in that use from the 
culpable negligence of others.” In 1874 the law on this point 
was stated by Hagartv, C.J.C.P., in these words : “As to con­
tributory negligence we do not think we can hold that the 
plaintiff is bound to keep or manage his land in any particular 
manner because a railway runs close to or along it, or that, as a
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matter of law lu* is bound to keep his land cleaner or to remove 
brushwood, etc., with more expedition, etc., in anticipation of th 
possible occurrence of fire on the railway track.” lie says lower 
down : “The jury may properly be told that every man should 
keep his property and premises in a reasonably careful way.” 
Jaffrcy v. Toronto, Grey and Bruce lt.\Y. Co., 2d V.C.C.P. 552. 
at p. 560; see 24 IJ.C.C.P. 271. In llohm•* v. Midland /MV. Co.. 
25 U.C.H. 25:1, it was held that the phi inti If was not guilty of 
contributory negligence in having left the trees felled by him on 
his own land, and in MacLarcn v. Canada ('nitral It.IV. Co., 22 
C.C.C.P. 324, it was decided that the plaintiff was not bound 
to provide appliances to guard against defendant’s negligible* 
This decision was affirmed on other grounds by a divided Court. 
sub noin. Canada Ci ntrai /MV. Co. v. MacLarcn, 8 A.R. 564. 
This case was affirmed by the Privy Council, see R. & .1, Digest,
( 1882-1884). Sub voce. Canada Cintrai /MV. Co. v. Mai Larin. 
and 21 Canada Law Journal, 114. A majority of the Court in 
New Brunswick also arrived at a similar decision in Campbill 
v. McGregor, 20 N.B.R. 644, Allen, C.J., and Wet more, J„ dis­
senting. But a railway company, if not negligent, is not bound 
to take extraordinary precautions at a point where a landowner 
has left his property exposed to risk from tire : IIdl v. Tin 
Ontario, Huron and Simcor A*.IV. Co., 12 C.C.R. 502. In tin 
Vnited States, where by statute a railway company is made liable 
for damages by tire, at all events without regard to negligence 
the defence of contributory negligence is excluded where no 
fraud or intentional exposure of property is shewn : Pierce on 
Railways, 446; Grand Trunk /MV. Co. v. lii chard son, HI V.S. 
454, but the plaintiff cannot recover when, having knowledge of 
the fire, he failed to use reasonable efforts to save his property 
from it. Pierce on Railways, p. 425. Speaking generally tin- rub- 
as ut contributory negligence may probably he accurately stated 
as above, although as will be seen from this review there i< a 
substantial minority of judicial opinion in favour of the opposite 
view.

5. Negligence may consist in:
(a) The use of defective engines or appliances.
(/>) Tin* improper and negligent management of the 

engine or train.
(c) Failure to remove combustible material from rail­

way lands.
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(a) The Esc <>/ /)( fu tivc Engines or Appliances.

A portion of the remarks of Lord 1 lerseln-ll in Port (Glasgow 
nnd Xewark Sailcloth Co. V. Caledonia HAY. Co.. 20 Rettie, 
if), already quoted, will best define the law on this point. “They 
(the railway company) are aware that locomotive engines are 
apt to emit sparks. Knowing this, they are bound to use the 
best practicable means according to the then state of knowledge 
to avoid the emission of sparks, which may he dangerous to 
adjoining property; and if they, knowing that the engines are 
liable thus to discharge sparks, do not adopt reasonable pre­
cautions, they are guilty of negligence.” The following cases 
may also be consulted on this point : Viggot v. The Eastern Coun­
ties H. \\ . Co.. 3 (Mi 229 : Hewitt V. Ontario, Simcoc and 
Huron HAY. Co.. 11 I'.C.R. (U)4 ; Cam plu II v. McGregor. 29 X. 
liR. (144: Fremantle v. London and Xorth \Ycstcrn RAY. Co., 
10 (MiN.S. 89, where it was held that the absence of a spark 
arrester constituted negligence: Canada Central HAY. Co. v. 
Mat Lan n, 8 A.R. f>(!4. where the negligence consisted in a 
defective smoke stack : Morlcy v. Canada Atlantic HAY. Co.. 
14 A.R. 309; Canada Atlantic HAY. Co. v. Morlcy, lf> S.C.R.
14Ô : Canada Southern HAY. Co. v. Phelps. 14 S.C.R. 132; tin- 
fact that an engine is a wood burner is not of itself evidence of 
negligence: Robinson v. Xtw Brunswick HAY. Co., 23 X.1LR. 
323 ; Xtw Brunswick HAY. Co. v. Robinson, 11 S.C.R. (»88, 
though that fact was admitted as an element for tin- considera­
tion of the jury in Morlcy v. Canada Atlantic HAY. Co., supra: 
nor is a diamond stack, instead of a straight stack of itself proof 
> f negligence: Oat man v. Michigan Central HAY. Co., 1 Can Ry. 
Cas. 129.

l> > Tht Improper and Xegligcnt Management of the Train nr 
Engine.

An engine is not bound to shut off steam or to take extra­
ordinary precautions in passing inflammable property on tin- 
owner’s land : Hill v. Tht Ontario, Simcot ami Huron HAY. Co., 
13 U.C.R. 503, hut neglect to empty the ash pan of an 
engine may he evidence of negligence: McGibbon v. Northern 
HAV. Co., 11 O.R. 307. 14 A.R. 91. or the negligent management 
of the engine by trying to get up speed too quickly: Canada
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Southern H.W. Co. v. Phelps, 14 S.C.R. 1:12, or to run a train 
too heavily laden on an up grade when there was a strong wind, 
thereby causing the escape of an unusual quantity of sparks : 
\orth Shun H.W. Co. v. McWilln (1890), 17 S.C.R. 511; but 
the mere fact that there was a heavy up grade near where the 
tire was set is not evidence of negligence: Fournirr v. Sew 
Brunswick H.W. Co., 33 N.B.K. 563.

(c) Failurr to Remove Combustible Mat trial from Railway 
La mis.

The case of Hainvilh v. Craml Trunk H.W. Co., 28 O.R. 625. 
2r> A.R. 242, and 29 8.C.R. 201, sufficiently explains this point 
:ind collects all the authorities. It has lieen said (obiter), that 
thi mere existence of a brush fence maintained by the railway 
company and not objected to by tie* owner, is not evidence of 
negligence under this head : Holmes v. Tin Midland H.W. Co., 35 
I t Iv 253. The existence of any trimmings : Smith v. London 
and South Western H.W. Co., LR. 5 C.P. 98, L.R 6 Cl* 14.

it and dried weeds and grass : Hainvilh v. (Iraml Trunk H.W. 
r,, . a station with a platform having oil spilt on it in dry 
w at her: Canada Southern H.W. Co. v. Phelps, supra. Jaffrey 
v Toronto. Grey and Bruce H.W. Co., 23 V.C.C.P. 553: may be 
vidence of negligence, but, as this last ease holds, regard must 

b« had to the state of the country through which the railway 
passes.

ti. The statute 14 Ce<>. 3 Cap. 78. sec. 86, Imp., relieving per- 
>« ns from liability for tires accidentally started by them, though 
in force in Ontario, dot’s not prevent the recovery from a railway 
company of damages for tire negligently begun. Though neither 
!h* statute of Geo. III. nor th«- parent Act, 6 Anne eh. 3. sub 
v otions 6 and 7, of which it is an extension, appear in any 
- f the schedules of vol. 3 of the Revised Statut - of Ontario. 
1897, it appears from the decision in Canada Southern H. U . Co. 
v Phelps, 14 S.C.R. 132, that it is in fore in Ontari . but after 
«line discussion pro and eon, in MarCallum v. The Craml 1 rank 
H W. Co., 30 V.C.R. 122, 31 V C R. 527. an.I Jaffn a v. Toronto, 
Griii and Bruce H.W. Co., 23 V.C.C.P. 553, it was decided in 
Holmes v. Midland H.W. Ct>., 35 V.C.R. 253. and Canada South- 
• rn H.W. Co. v. Phelps, 14 S.C.R. 132. that wh»*r* negligence on 
th- part of the railway was proved, there was no accidental fire.
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and, consequently that the statute did not relieve tin* company 
from liability.

7. If a fire is the result of a railway company’s negligence, 
in the absence of any special limitation or exemption, it is liable 
for all property burnt, and not only for that which is first set 
alight, even though tin* fire spreads to tin* property of the third 
person. The great hardships upon railway companies of such 
unlimited liability led to an attempt to introduce a more i 
stricted rule, and Ilenry, J., in a dissenting judgment after an 
elaborate review of the authorities in England and America, in 
Canada Southern A*. IV. Co. v. i, 14 S.V.R. 132, contended 
for a less sweeping construction of the law, but the majority of 
tin* Court took a different view and held that tin* railway com­
pany was liable for all property to which a fire caused by it 
spread and which it destroyed, and this decision was followed 
in Central Vermont BAY. Co. v. Stanstcad, etc.. Insurantv (V. 
Q It- Ô Q.B. 224: see particularly the remarks of Hall. .1 . r 
p. 250; but as already stated, a plaintiff could not recover where, 
having knowledge of the tire, he failed to list* reasonable efforts 
to protect his property from it ; Pierce, p. 435.

8. Where a fire results in the destruction of land or fixtures 
upon it, the action though for a tort, can only In* brought in 
tin* province in which the cause of action arose, but where move­
ables art* destroyed tin* action can be brought in any province.

In Campbell v. McGregor, 29 N.B.R. 644, it was decided that 
an action could be brought in New Brunswick for an injury t" 
land by tire committed in the Province of Quebec. This wn> 
stated by King J., in that cast* at pp. 653 and 654; but whil 
such is the general rule which governs torts other than injury 1" 
land, it was decided by the House of Lords in Companhia d< 
Mocambiquc v. British South Africa Co. (1892), 2 Q.B. 35s. 
(1893), A.C. 602, that this rule did not apply to injuries to re : 
estate, ami consequently in Bren ton v. Canadian Pacific R.W 
Co., 29 O.R. 57, the rule above suggested was laid down by Boyd. 
('.. and ('ampin II v. McGregor was not followed in view of the 
later decisions, although the plaintiff was permitted to continue 
his action in Ontario for furniture destroyed in Manitoba, pro­
vided he abandoned his claim for loss of his house. The dis­
tinction between damages to land and other torts committed out 
of the province was clearly drawn in Ti/tlcr v. Canadian Pacifit 
BAY. Co., 29 O.R. 654, 26 A.It. 67.

9
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9. The fact that the danger from lire was considered and 
allowed for when the railway lands were taken from the adjoin­
ing owner, does not deprive him of his right to recover for 
actual damages for loss from a lire subsequently occurring.

The contrary contention has been but rarely raised in Canada, 
but the rule as here stated appears to have been almost univer­
sally adopted in the United States: Pierce on Railways, pp. 4:1*2 
and 43H; Pierce v. Worcester, etc., R.W. Co., 105 Mass. 199; and 
this rule was approved by Hall, 3., in Central Vermont R.W. Co. 
v. Stanstcad, etc., Insurance Co., (J.H. 5 (j.13. 224.

10. The question of the origin of tire or of negligence on tin1 
part of the railway company must not be the result of mere con­
jecture or opinion, but inferences may be drawn from surround­
ings, circumstances or previous conduct, which will establish lia­
bility.

This rule is necessarily indefinite and is stated with hesita­
tion, as there has been much discussion as to what should be 
admitted as evidence of the cause of fire or of negligence. Mere 
conjecture as to the cause of the tire would not be evidence pro­
per for submission to a jury: Canada Paint Co. v. Trainor, 28 
S.C.R. 352: The Dominion Cartridge Co. v. Cairns, ib. 361 : Her­
ein v. Canada Coloured Cotton Co., 29 S.C.R. 478, reversing 
Herein v. Canada Coloured Colton Co., 28 O.R. 73, 25 A.R. 36 
and opinionative testimony as to what might have occurred under 
given circumstances is not admissible as evidence: Peacock v. 
Cooper, 27 A.R. 128. The chief difficulty has centered round the 
question whether evidence may be given of other fires that have 
been set on tin* same line of railway. It has been decided by the 
Privy Council in Canada Central R.W. Co. v. MacLaren, 21 
Canada Law Journal, 111, that evidence is admissible to show 
that a particular engine habitually threw more fire than the 
other locomotives used on the same railway, and this mav per­
haps be accepted as the true effect of this decision, notwith­
standing the somewhat general remarks dropped by some of the 
learned judges who heard the case in the Divisional Court and 
Court of Appeal, 32 U.C.C.P. 324, and 8 A.R. 564. Where coun­
sel for the railway company himself elicited the fact that other 
fires had taken place, it was held that no objection could after­
wards be taken: Campbell v. McGregor, 29 N.B.R. 644. In Pig- 
got v. Pastern Counties R.W. Co., 3 C.B. 229, it was held that

.10—BY. ACT..
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evidence was admissible to show that other engines belonging to 
the same company on other occasions in passing along the line, 
threw sparks to a sufficient distance to reach the building sub­
sequently burned, but the decision cannot be quoted as author­
ity for the statement that proof of other fires started by other 
engines is evidence of negligence: Osler J.A., in Oat man v. 
Michiyan Central A*.IV. Co., 1 (’an Hy. Cas. 129, at p. 139, quot­
ing (iroom v. Great Western lt.W. Co., 8 Times L.R. 253, and 
Earl of Shafh shury v. Great Western R.W. Co., 11 Times L.R. 
126 and 269 seems to decide that evidence may he given to show 
the greater frequency of tires from engines having a diamond 
stack compared with those equipped with a straight stack. These 
cases all dealt with tin* admissibility of such evidence ; they do 
not, of course, decide as to its weight with a jury if allowed in 
evidence. But evidence that an entirely different engine threw 
an unusual quantity of sparks cannot be admitted : lleu'itt v. 
Ontario, Simon and llnron lt.W. Co., 11 C.C.R. 604, and in tic 
Cnited States it has been held that evidence of other tires is not 
admissible to prove negligence : Lake Erie, etc., lt.W. Co. v. 
Miller, 57 North Eastern Reporter 596, but the contrary has also 
been decided, see Pierce on Railroads, pp. 438 and 439. It is 
submitted that evidence of other fires should be carefully sc rut 
inized before being admitted, as the existence of a grade or a 
curve, differences in the velocity of the wind, the combustible 
nature of material at other places, differences in speed or in tie 
weight of the train load, differences in the quality of the fin i 
used, the management of different engineers or firemen, all at 
elements in considering the cause of tires, and these elements 
must vary greatly on each occasion, so that the probability of tin- 
same cause or combination of causes contributing to the occur­
rence of two or more fires is often extremely remote. Evidence 
that changes were made in an engine after a fire occurred would 
probably not be admissible: Pudscy v. Dominion Atlantic lt.W 
Co., 27 N.K.R. 498; Cole v. Canadian Pacific lt.W. Co., 19 1\R. 
104, though evidence of the necessity for repairs has been ad­
mitted, tin* Court of Appeal being divided on the subject, as also 
on the question whether other tires previously thrown by the sarin- 
engine should be admitted : Canada Central lt.W. Co. v. Mac- 
Larrn, 8 A.R. 564.

Effect of Act of 1903. The statutory changes now made in 
the liability of the railway companies are:—
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1 Unnecessary combustible material must be removed from 
the right of way.

2. Damage to property to the extent of $5,000 must be paid 
by the company, whether negligent according to pre-existing 
rules of law or not.

3. Where the damage is over $5,00(1, the company is only 
liable for negligence, but the onus of proving the use of “modern 
and efficient appliances” is shifted from the plaintiff' to the com­
pany, who must also prove the absence of negligence.

4. The company is given an insurable interest in property 
along its line of route for which it may be liable under this see-
tit n.

The property for which the company is liable is limited in 
a curious way to “crops, lands, fences, plantations or buildings 
and their contents,” so that if property not enumerated in this 
section, is burnt, the company is only liable at common law for 
its destruction, unless it is in a building; for instance, goods 
burnt while in a field are not included, and it may become a sub­
ject for discussion whether, e.g„ hay stacks in the open air 
;ii' included. The use of “plantations” is unusual in our legis­
lation, but may be useful in order to recover property not in­
cluded in the terms “crops” “lands” or “buildings.” Some 
(piestion may also arise, whether standing timber affixed to the 
freehold is included. It is not mentioned in the definition of 
“lands” in section 2 (m), anti.

Pit relias* of Hail way by Pt rson without Corporate Power 
to Operate.

240. If any railway, or any section of any railway, is soldNon-cor- 
under the provisions of any deed or mortgage, or at the p,'//''* 
instance of the holders of anv mortgage, bonds, or debentures, lo 
l< r the payment of which any charge has been created thereon,authority 

■ r under any other lawful proceeding, and is purchased by any opr rate. 
P« rson not having corporate power to hold and operate the 
same, the purchaser shall not run or operate such railway until 
authority therefor has been obtained under the following pro­
visions:—
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2. The purchaser shall transmit to the Minister, an applica­
tion in writing stating the fact of such purchase, describing 
the termini and lines of route of the railway purchased, speci­
fying the Special Act under which the same was constructed 
and operated, and requesting authority from the Minister to 
run and operate the railway, and with such application shall 
transmit a copy of any writing preliminary to the conveyance 
of such railway, made as evidence of such sale, and also a dup­
licate or authenticated copy of the deed of conveyance of such 
railway, and such further details and information as the 
Minister may require.

Upon any such application, the Minister may, if lit is 
satisfied therewith, grant an order authorizing the purchase- 
to run and operate the railway purchased until the end of th 
then next session of the Parliament of Canada, subject to such 
terms and conditions as the Minister may deem expedient, an 1 
thereupon the purchaser shall be authorized, for such period 
only and subject to such order of the Minister, to operate and 
run such railway, and take and receive such tolls in respect of 
traffic carried thereon, as the company previously owning and 
operating the same was authorized to take, and shall be sub 
ject, in so far as the same can be made applicable, to tin- terms 
and conditions of the Special Act of the said company.

4. Such purchaser shall apply to the Parliament of Can 
ada at the next following session thereof after the purchase of 
such railway, for an Act of incorporation or other legislative 
authority, to hold, operate and run such railway; and if such 
application is made to Parliament and is unsuccessful, tlv 
Minister may extend the order to run and operate such railway 
until the end of the then next following session of Parliament, 
and no longer; and if during such extended period the pur­
chaser does not obtain such Act of incorporation or other leg­
islative authority, such railway shall be closed or otherwise dealt 
with by the Minister, as may be determined by the Governor in 
Council. 51 V., c. 29, s. 280, Am.



PURCHASE OF RAILWAY. 469

By this section the former enactments, sections ‘278, 279 and 
280, have been amended and consolidated. The chief changea 
are:—

1. The omission of the words “or corporation" after “per­
sons" in sub-section 1, line 6. As, however, by R.S.C. cap. 1, 
see. 7, (2) “person" includes a corporation, no change in the 
sense occurs.

2. The insertion of a prohibition against operating at all, 
until leave has been obtained from the Minister. Under the 
former Act, if notice of the purchase was given to the Minister, 
tie purchaser might operate meanwhile.

;l. The power conferred upon the Minister, in ease the pur­
chaser is refused incorporation at the next session of Parlia­
ment, to extend the right to operate until the following ses­
sion. Other changes in the wording also appear, but need not 
In set out here.

The Railway Act, in common with almost all similar legisla­
tion, contemplates the construction and operation of railways 
exclusively by corporations, and, as stated in Rig. v. Train, 2 
K. & F. 22, the legal carrying out of such a scheme can only be 

- fleeted by authority of Parliament. This principle is well ex­
plained in Abbott on Railways, p. 1. as follows: “In other words, 
the legislative authority is required to protect railway companies 
from the consequences of the doing of that which would other­
wise amount to a public nuisance."

The consequence is that, but for some such provisions as those 
contained in this section, no one but a company having power 
to operate the railway about to be sold, could afford to buy it, 
and the market would therefore be exceedingly limited if indeed 
it. existed at all. This provision obviates the difficulty by creat­
ing machinery for the temporary operation of the railway, until 
the necessary legislation can be acquired. An instance of a 
railway being assigned to individuals and constructed and op- 
• rated by them, under special legislation will be found in Ham­
ilton v. Covert, 16 U.C.C.P. 205.

There does not appear to be any right to foreclose a mort­
gage upon a railway, and it was held that prior to 46 Viet., ch. 24 
(I).), enacting the above section, there was no right to authorize 
a sale of it, as it could not be operated apart from its charter, 
and it would be contrary to public policy to allow a sale when
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it would amount to a virtual abutting down of the enterprise : 
(lalt v. Erie d" Niagara H.W. Co., 14 <• r. 409, and see Hed field 
v. Wickham, 1.4 A.C. 407. The latter east-, however, dt-eided that 
this aection authorizes a sale either under a mortgage deed or 
under execution, but the Courts of one province cannot authorize 
the sale of a railway where part of it is without the jurisdiction : 
(irey v. Manitoba d* North Western K.W. Co., 11 Man. L.K. 4*2. 
(1897), A.C. 254. In E<dfi<l<l v. Wickham, supra, at p. 47b. 
Lord Watson says : “They, (the sections originally enacted . 
do not suggest that according to the policy of Canadian Law, a 
statutory railway undertaking can be disintegrated by pier, 
meal sales at the instance of judgment creditors or incumbran­
cers; but they clearly show that the Dominion Parliament lias 
recognized the rule that a railway or section of a railway may. 
as an integer, be taken in execution and sold like other imm< nhl. 
in ordinary course of law.”

In Toronto Central Trusts Corporation v. Central Ontario I: 
W. Co., 8 O.L.R. 442, it was laid down by the Court of Appeal 
affirming Boyd, C., that a railway incorporated by provincial 
legislation and which lias since lieen declared to lx» a “work 
for the general advantage of Canada,” can since the passing of 
the Act 4(> Viet., cap. 24, secs. 14, 15 and Iff, (I)) (the original 
of the alxive section), be validly sold as a going concern, where 
the sale is under a mortgage or at the instance of holders of 
bonds secured by a mortgage on the railway, made before or 
after the passing of that Act or under any other lawful pro­
ceeding.

Hail way Constables.

241. Any two justices of the peace, or a stipendiary v 
police magistrate, in the provinces of Ontario, Nova Scotia, 
New Brunswick, British Columbia, Prince Edward Island, or 
Manitoba or the district of Keewatin, and any judge of the 
Court of King’s Bench or Superior Court, or clerk of the 
Peace, or clerk of the Crown, or judge of the Sessions of the 
Peace, in the province of Quebec, and any judge of the 
Supreme Court, or two justices of the peace, in the North-west 
Territories, and any commissioner of a Parish Court in tile pro-
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vince of New Brunswick, within whose several jurisdictions 
the railway runs, may, on the application of the company or 
any clerk or agent of the company, appoint any persons recom­
mended for that purpose by such company, clerk or agent, to 
act as constables on and along such railway ; and every person Oath to 
so appointed shall take an oath or make a solemn declaration, ' 
which may be administered by any judge or other official author­
ized to make the appointment or to administer oaths, in the form 
or to the effect following, that is to say :—

“I, A.B., having been appointed a constable to act upon I'orm of 
and along (here name the railway), under the provisions of 
The Hallway Act, 190d, do swear that 1 will well and truly 
serve our Sovereign Lord the King in the said office of con­
stable, without favour or affection, malice or ill-will, and that 
I will to the best of my power, cause the peace to be kept, 
and prevent all offences against the peace; and that, while I 
continue to hold the said office, I will, to the best of my skill 
and knowledge, discharge the duties thereof faithfully, accord­
ing to law. help me God.” 51 V., c. *J9, s. *2*1. Am.

Such appointment shall be made in writing signed by the 
official making the appointment, ami the fact that tin* person 
appointed thereby has taken such oath or declaration shall be 
endorsed thereon by the person administering such oath or declar­
ation.

•J. Every constable so appointed, who has taken such oath powers 
or made such declaration, may act as a constable for the 
preservation of the peace, and for the security of persons and 
property against unlawful acts on such railway, and on 
any of the works belonging thereto, and on and about any 
trains, roads, wharfs, quays, landing places, warehouses, 
lands and premises belonging to such company, whether 
the same are in the county, city, town, parish, district or other 
local jurisdiction within which he was appointed, or in any
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other place through which such railway passes or iu which tin? 
same terminates, or through or to which any railway passes 
which is worked or leased by such company, and in all places 
not more than a quarter of a mile distant from such railway, 
and shall have all such powers, protections and privileges for 
the apprehending of offenders, as well by night as by day, and 
for doing all things for the prevention, discovery and prosecu­
tion of offences, and for keeping the peace, which any constable 
duly appointed has within his constablewiek. 51 V., c. 29, s. 
282. Am.

3. Any such constable may take such persons as are punish 
able by summary conviction for any offence against the pro­
visions of this Act, or of any of the Acts or by-laws affecting 
the railway, before any justice or justices appointed for any 
county, city, town, parish, district or other local jurisdiction 
within which such railway passes; and every such justice 
may deal with all such eases, as though the offence had been 
committed and the persons taken within the limits of his juris­
diction. 51 V., c. 29, s. 283, Am.

4. Any county court judge, or stipendiary police magistrate, 
in either of the provinces of Ontario, Nova Scotia, New Bruii' 
wick, British Columbia, Prince Edward Island, or y , or 
in the district of Keewatin, and any judge of the Court of 

King’s Bench or Superior Court, or judge of the Sessions of 

tin- Peace, in the province of Quebec, and any judge of tie 
Supreme Court in the North-West Territories, may dismiss any 
such constable who is acting within their several jurisdictions, 
and the company, or any clerk or agent of such company, max 
dismiss any such constable who is acting on such railway; and 
upon every such dismissal, all powers, protections and privilege# 
which belonged to any such person by reason of such appoint­
ment, shall wholly cease; and no person so dismissed shall 1> 
again appointed or act ils constable for such railway, without 
the consent of the authority by whom he was dismissed. 51 V. 
e. 29, s. 284, Am.

7705
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5. The company shall cause to be recorded in the office Record 
of the clerk of the peace, for every county, parish, district or»p|K»int 
other local jurisdiction in which such constable is appointed, the™,nnt "f 
name and designation of every constable so appointed at its in- stablr-.. 

stance, tin* date of his appointment, and the authority making 
it, with such appointment or a certified copy thereof, and also the 
fact of every dismissal of any such constable, the date thereof, 
and the authority making the same, within one week after the 
‘ late of siu*h appointment or dismissal, as the case may be ; And <»f 
and such clerk of the peace shall keep a record of all such 
facts in a book which shall be open to public inspection, and 
shall be entitled to a fee of fifty cents for each entry of appoint­
ment or dismissal, and twenty-five cents for each search or in- 
sjwction. including the taking of extracts. Such record shall, 
m all courts, be prima faa< evidence of the due appointment of 
such constable and of his jurisdiction to act as such without 
further proof than the mere production of such record. 51 V., 
e. 21*, s. 285, Am.

<; Every such constable who is guilty of any m-ideet or breach ' 
f duty in his office of constable, shall be liable on summary by «on 
nvietion thereof, within any county, city, district or other localetab,r‘ 

jurisdiction wherein such railway passes, to a penalty not ex-penalty, 
c-eding eighty dollars, or to imprisonment, with or without hard 
labour, for a term not exceeding two months. Such penalty 
may lie deducted from any salary due to such offender, if such
- - instable is in receipt of a salary from the company. 51 V., c.
_"i. s 286.

This clause consolidates the earlier legislation on the sub­
ject and makes some useful changes. For instance, any clerk
- r agent of the railway, who. under sub-section 1. may recommend 
nlway constables, had formerly to be authorized by the direct­
es of the company so that in cases of emergency some delay

frequently occurred in their appointment. Under section 285 
if the former Act, the appointment had also to be recorded in 
tic office of the Clerk of the Peace for every county or local
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jurisdiction through which tin* railway passes. This was a pra- 
tical impossibility, and now the record is kept in one office onl\ 
namely, that for the county in which the officer is appoint 'd 
sub-section 5, supra.

It is worthy of remark that railway constables may arrest 
offenders on the railway and by sub-section 3, may take them 
before any Justice of the Peace in any jurisdiction through 
which the railway passes, and are not compelled to bring them for 
trial only before magistrates of the county in which the offene- 
was committed. This provision applies only to cases wher per­
sons are arrested and taken before a magistrate; and so wher 
■\ person, walking on a railway track in Toronto, was summoned 
to appear before a justice for the County of York, who con­
victed him, the conviction was quashed : Keg. v. Hughes, 2b ( >.11. 
48b. Where a railway constable makes an arrest and carries on 
a prosecution, there must be evidence to connect the railway 
company with him so as to show agency or ratification in order 
to render it liable in an action for malicious prosecution : l>< li­

aison v. Canadian Pacifie K.W . Co., 3 Can. Ry. Cas. 368.

Actions for Damages.

242. All actions or suits for indemnity for any damages or 
injury sustained by reason of the construction or operation of 
the railway shall he commenced within one year next after th- 
time when such supposed damage is sustained, or if there is con­
tinuation of damage within one year next after the doing or 
committing of such damage ceases, and not afterwards; and tli 
defendants may plead the general issue and give this Act and 
the Special Act and the special matter in evidence at any trial 
to he had thereupon, and may prove that the same was done in 
pursuance by the authority of this Act or of the Special
Act. 51 V., c. 29, s. 287.

This section has been amended chiefly by substituting for the 
words “sustained by reason of the railway” the words “by 
reason of the construction or operation of the railway.”

Limitation of Actions. This section comes down from the 
earliest consolidations and its prototype exists in special charters

5
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conferred prior to 1851, when the first general Railway Act, 
14 & 15 Viet., cap. 51, was passed. In the consolidations down 
to R.S.C. cap. 109, see. 27, the limitation given was six months, 
and this is still the period required by R.S.O. 1897, cap. 207. 
sec. 42, (l)for provincial railways; but by 51 Viet., cap. 29, see. 
287, it was extended to one year, in the case of Dominion rail­
ways.

It has been said that this clause is unconstitutional becaus*. 
limitations and pleading are matters of procedure, and therefore 
for the provinces; but so far its constitutionality has been up­
held: Zimmer v. (irand Trunk BAY. Co., 19 A.R. 092; Levesqu- 
v. New Brunswick RAV. Co., 29 N.R.R. 588, at pp. 604 ami 612; 
though its validity was doubted by some of the judges in Mc­
Arthur v. Northern Pacific BAY. Co., 15 O.R. 732. 17 A.R. 86. 
and Anderson v. Canadian Pacific BAY. Co., 17 A.R. 480. At this 
date, however, in view of the many cases in which its validity has 
been assumed, it would be somewhat difficult to set it aside. Some 
doubts have arisen upon the meaning of the words “damages 
sustained by reason of the railway,” and though the interpreta­
tion of the section has been made much easier by the present 
statute through the insertion of the words “construction or opera­
tion” in line two, a review of the eases on the subject will be 
useful. Thus in the North-West Territories it was held that 
where goods lying in a railway freight shed were destroyed by 
fire, such loss was due to damage done by reason of the railway, 
and the limitation of six months applied: Walters v. Canadian 
Pacific BAY. Co., 1 Terr. L.R. 88. If, however, this last mention­
ed action is to be treated as one based upon contract, it would 
seem to be somewhat in conflict with Anderson v. Canadian Paci­
fic BAY. Co., 17 O R. 747, 17 A.R. 480. where Rose. at tie 
trial and a Divisional Court held in an action for passengers' 
baggage, that this limitation clause does not apply to actions 
arising “out of contract but to actions for damages occasioned by 
the company in the execution of the powers given or assumed by 
them to be given for enabling them to maintain their railway." 
This judgment was affirmed by the Court of Appeal in 17 A.R. 
480, hut no extended reasons were given, and the only reference 
to the point is to the effect that Osier, 3., thought that the sec­
tion did not apply to an action of contract. Owing to the varying 
views that have prevailed, perhaps the best explanation of tin* 
section can be furnished by setting out chronologically the chief
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cases in which the point has been discussed. In Roberts v. Great 
Western R. IV. Co. (1857), 13 I R. (115, it was decided that tin• 
similar limitation clause then in force applied to actions for dam­
ages occasioned in the exercise of the powers given to the com­
pany enabling them to construct and maintain their road, but 
not to claims for negligence in carrying passengers, that being a 
description of business that any individual might be engaged in 
without requiring legislative sanction for the taking or using of 
property of others against their will. This case was followed and 
discussed in Anderson v. Canadian Pacific R.W. Co., supra. In 
Poll is v. The Port Hope, etc., R.W. Co. (1859), 9 V.C.C.V. 50, an 
action for trespass committed by a railway during and as part 
of its construction was held to be within the limitation clause ; 
as was also an action for the destruction of a horse by running 
over it in Auger v. Ontario, Simeoc d* Huron R.W. Co. (1859), 
ibid., p. 1(14. In this last mentioned ease Richards, *1., at page 
K19. says: “There is no doubt the Courts have held repeatedly 
that the limitation clauses do not apply where the companies are 
carrying on the business of common carriers, even in those cases 
where they are permitted by their Act of incorporation to use 
locomotives, etc., for the conveyance of passengers and goods, 
etc., and to charge for such conveyance, but the liability arises 
in those cases from the breach of contract arising from their 
implied undertaking to carry safely and to take proper care of 
the goods, etc.

“The same principle does not apply in these cases; the right 
of the plaintiff does not rest in any way on contract, but is 
strictly an action of tort against defendants for an alleged wrong 
done by them in exercising the powers conferred upon them by 
the Act.”

Where the action was for damages resulting from a collision 
with plaintiff’s waggon, the negligence alleged being a failure to 
give the proper signals and also a defect in a level crossing, tin 
limitation clause was applied : Browne v. Brockvillc d* Ottawa 
R.W. Co. (18(10), 20 U.C.R. 202. Where damage results to plain­
tiff on account of a failure to erect fences, the limitation applies: 
Brown v. Grand Trunk R.W. Co. (1865), 24 U.C.R. 350; Leves­
que v. New Brunswick R.W. Co. (1889), 29 N.B.R. 588. Where 
tire was set by a locomotive on railway premises and the negli­
gence charged was in the failure to keep it off an adjoining
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owner’s lot, it was held that this was merely a breach of duty 
owed by one landowner to another, and was quite independent 
of any user of the railway, and the limitation did not apply: 
Prcndcrgast v. Grand Trunk If.IV. Co. (1866), 25 U.C.R. 193: 
hut where the action was for negligently allowing dry wood and 
leaves to accumulate on the track, a contrary view was taken, 
and an action brought after the statutory period was held 
to he barred: McCall urn v. Grand Trunk AMV. Co. (1870). 
30 U.C.R. 122: (1871), 31 U.C.R. 527. The Prcndcrgast Cast 
was there distinguished. In Tench v. Gnat Western AMV. Co.
• 1872), 32 U.C.R. 452, the action was fora libel uttered by 
defendants’ general manager against a conductor, and it was held 
that such an action was not for damage done by reason of the 
railway. This decision was reversed in 1873 by a judgment re­
ported in 33 U.C.R. 8, but the point in question was not specifi­
cally dealt with, and a disposition of it was unnecessary owing 
to the different view of the cause of action entertained in the 
appeal. Where an action was brought against a railway com­
pany because its contractor took gravel from a highway, it was 
held that the company were liable for tin* trespass, and that the 
limitation clause did not apply, the wrong complained of l>eing 
an illegal act not necessarily connected with the construction of 
the railway more than the appropriation of any other property 
to their use: Township of Brock v. Toronto and Si pissing li.W 
Co. (1875), 37 U.C.R. 372. The case of Foil is v. I'ort Hope. etc.. 
A. IV. Co., supra, was referred to and distinguished. Where a 
street railway car was driven so rapidly that plaintiff, in jump­
ing to escape1 it, was injured, it was held that the injuries thus 
sustained were damages done by reason of the railway and the 
limitation applied. Moss, C.J.O., and Burton, 3.A., thought that 
they were bound by the Auger ami Browne Cases, supra, ami 
would apparently have decided differently but for them, while 
Patterson, J.A., felt that the case was clearly within the section: 
Killy v. Ottawa Street if.IV. Co. (1870), 3 A.R. 616.

The case of Brock v. Toronto and Sipissing B.W. Co., supra. 
was followed in Beard v. Credit Valley AMV. Co. (1885), 9 O.R. 
616, where the action was for trespass in wrongfully taking earth 
off plaintiff’s land.

Injuries to machinery which the railway company were carry­
ing, due to careless handling, are not within the statute, the claim 
being for breach of contract: Whitman v. Western Counties R.W.
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Co. (1**4), 17 N.S.R. 405; but in May v. Ontario and Quebec 
H.W. Co. (1*85), 10 O.R. 70, injuries inflicted upon u workman 
employed by a railway company while being carried to his work, 
were held to be within the section, and it was also decided that 
“any damage done through negligence upon a railway in tie- 
carriage of passengers and the like, is damage done by reason of 
the railway,” provided it is done “in the course and prosecution 
of their business as a railway company constituted in pursuance 
of” the authority of any statute ; Wilson, C.J., at p. 77. Where 
a passenger on a Credit Valley Railway car was killed in a colli­
sion with a Grand Trunk Railway engine, it was decided that 
tin- limitation of six months then prescribed by the Railway Act 
prevailed over the limitation of twelve months prescribed by tin* 
Fatal Accidents Act, R.N.O. 1*77, cap. 12*, sec. 5: Conner v. 
Orand Trunk H.IV. Co. (1**7), 13 O.R. 160, following Cairns v 
Watt r ('onnnissiont rs of Ottawa ( 1*75), 25 V.C.C.P. 551. When 
timber was cut by a railway company on lands adjoining its 
track, in pursuance of its statutory powers in that behalf, Mr. 
•Justice Street held that the resulting cause of action was for 
damage done by reason of the railway, and was barred after tlr 
statutory period had expired: McArthur v. Tin Northern and 
Confie Junction A'.IV. Co. (1**6), 15 O.R. 733. This decision 
was affirmed on appeal by a divided Court ; ( 1*00), 17 A.R. *6. 
Tln-n follows the case of Anderson v. Canadian Pacific H.W. Co. 
[ 1**0), 17 O.R. 747: (1*90), 17 A.R. 4*0, already discussed, 
after which the next decision, which may be considered to h< 
applicable to all the provinces, though based upon the law of 
(Quebec, is North Shore li.W. Co. v. Me Willie (1890), 17 K.C.R 
511. affirming Mt Willie v. North Shore H.W. Co. (1**9), M.L.R 
5 ty It. 122, in which it was stated by Mr. Justice Gwynne, though 
not expressly dealt with by the other members of the Supreme 
Court, that the “damage” referred to in the clause in question 
has no reference to sueli an action, which was for damage not 
occasioned by reason of the railway, but by reason of sparks being 
suffered to escape from an engine running upon it through the 
default and neglect of the company whose engine caused th 
damage, and that such damage is “no more damage sustained by 
reason of the railway than damage to goods being carried upon 
the railway by reason of negligence in the manner of running a 
train is:” see page 514. This opinion is not in accord with tin- 
judgment of the Court in the MeCallum Case, supra, and it is
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doubtful whether it can be accepted as authority in preference 
to that case where the cause of action arises in provinces other 
than Quebec, unless and until the principle is reaffirmed by the 
Supreme Court in some case where the point squarely arises. 
Tie wording of the present section apparently in effect over- 
rubs this case.

hi Zimmer v. drawl Trunk /MV. Co. (1892), 21 O.ll. 628, 
Mr. Justice Robertson decided that the clause as embodied in 
.1 Viet., cap. 29, sec. 287. applied to the (irand Trunk Railway 
Company; but, though his judgment was affirmed upon other 
grounds by the Court of Appeal in 19 A.R. 693, tin* Court de­
cided, contrary to his view, that where the cause of action arose 
through failure to repair a highway bridge over defendants’ rail­
way. which it was the latter’s duty to maintain, the damage was 
net “sustained by reason of the railway,” and that the limita­
tion clause did not apply. Though the ease of Conner v. Grand 
Trunk //.IV. Co., supra, was cited in argument, it was also held 
in tin Zimmer Cast, without referring to the earlier decisions, 
that the limitations in the Railway Act are inapplicable to eases 
of injuries brought under Lord Campbell's Act or the Work­
men’s Compensation for Injuries Act, and that in eases of con­
flict the latter must govern. As the last decision is a judgment 
of the Court of Appeal, while that in the Conger Case was de­
livered by single Judge (O’Connor, J.), upon a demurrer, the 
latter ease1 appears to be in effect overruled. Mr. Justice Osier, 
at page 703 of the report in Zimmer v. Grand Trunk R.W . Co..
■.iiote# the remarks of Mr. Justice (iwynne in North Shore //.IV. 
(' v. McWiltie, already referred to, with approval, and says: 
“It (the accident) happened solely by reason of a part of the 
municipal highway which the defendants wen», under the cir­
cumstances, bound to keep in repair, being negligently allowed 
by them to be out of repair, and can with less propriety be Raid 
to be damage sustained by reason of the railway than can damage 
caused by a breach of their statutory duty as carriers of goods.”

Levesque v. New Brunswick //.IV. Co. (1889), 29 X.B.R. 588, 
has been already referred to. ami the last Ontario case to he 
mentioned is Hendrie v. Onderdonk (1898), 34 Canada L.J. 414. 
m which it was decided that a contractor for a railway incor- 
pnrated by the Legislature of Ontario, and first working under 
the Ontario Railway Act, but which was subsequently declared
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to be a work for the general advantage of Canada, was as much 
entitled to the benefit of the shorter limitation clause of the On 
tario Act as the railway company itself.

In Findlay v. Canadian Pacific li.IV. Co., 2 Can. Ky. Cas. 
381; it was held that the limitation "to actions founded
on the commission of acts, not to those based on the omission 
of duties, which defendants were bound to perform and so, 
where a railway ditch was left unguarded, Richardson, •!. 
thought that the section would not apply.

The effect of the changes made in the present statute, is to 
limit all actions based upon a wrongful construction or opera­
tion of the railway, but not, under sub-section 2, to permit such 
a limitation in cases of contract, nor in actions based upon a 
breach of the company’s duty respecting tolls.

PI fading—Not Gu il I g by Statute.

This is a convenient plea which, while now seldom seen, may 
be set up in several instances, and is yet frequently used by 
railways where the action is a simple one for negligence in the 
exercise of their statutory powers.

The plea itself is statutory in its origin and very old. For 
instance it is provided by 7 Jac. 1, eh. 5, “that if any action 
shall be brought against any constable for any matter or thing 
by him done by virtue or reason of his office, it shall be lawful 
for him to plead the general issue and to give such special matter 
in evidence to the jury which shall try the cause, which special 
matter being pleaded had been a good and sufficient matter in 
law to have discharged the defendant of trespass.” See Brown 
v. Shea, 5 U.C.R. 141.

This privilege was given to railways in Ontario at a very 
early period, ils, for instance, in the London and (lore Railroad 
Company’s Act, 4 Wm. IV., eh. 29, sec. 26, passed March 6th, 
1834, where the right to plead the general issue and plead tin 
special Act and prove the special matter at the trial was con 
ferred in terms very similar to those yet used in 51 Viet., ch. 
29, sec. 287, (Dom.) and R.S.O. ch. 207, sec. 42 (1).

The statute can only be pleaded where the action is one for 
damage done “by reason of the railway,” and, therefore, would 
not enable the latter to set up a defence to an action brought for

79
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breach of a special agreement made by it irrespective of the 
statutory powers conferred upon it: Pew v. The Buffalo ami 
Lake Huron K.W. Co., 17 U.C.R. 282, but where damage was 
alleged to have been caused by reason of imperfect fences and 
cattle guards, this was held to constitute “damage done by rea­
son of the railway,” and the plea was upheld : Levesque v. New 
Brunswick K.W. Co., 29 N.B.R. 588, at p. 596.

The railway eompany may, under this plea, dispute the plain­
tiff’s title to land where he is suing for damages in respect of 
it, but in the absence of some dispute alaiut the title, it does 
not throw the onus upon the plaintiff of proving it: Ball. v. 
G ratal Trunk K.W. Co., 16 U.C.C.P. 252.

All statutes relied upon should appear in the margin : 
Edwards v. Ilodges, 15 C.B. 477: Van Walter v. Buffalo, etc., 
K.W. Co., 27 U.C.R. 581.

If a railway company as a carrier desired to plead the gen­
eral issue, it would, perhaps, still be entitled to do so, but it 
would thereby admit the receipt of the goods under a contract 
to carry safely, and the plea would merely operate as a denial 
of the loss by the railway company's negligence : Webb v. Page, 
il Scott N.R. 951; Elwell v. (hand Junction K.W. ('<>., 5 M. ft 
W. 669, 8 I)owl. 225; Chitty Pleading, 3rd ed., 378 and 685. 
Nor can such a plea be employed in an action for specific per­
formance : Peterborough v. Midland K.W. Co., 12 P.R. 127. Nor 
could it be pleaded even before the present enactment, where, 
as is usually the case, a railway company carries goods under a 
special contract : ibid—but under this plea, it is open to a rail­
way company to give evidence of contributory negligence: Doan 
v. Michigan Central K.W. Co., 17 A.R. 481 ; Rowan v. Toronto 
K.W. Co., 29 S.C.R. at p. 721 ; Levesque v. New Brunswick K.W. 
Co., 29 N.B.R. 588, at p. 594.

Formerly particulars were ordered under the authority of 
Jennings v. Grand Trunk R.W. Co., 11 P.R. 300, but this case 
is now overruled by Taylor v. Grand Trunk K.W. Co., 1 Can. 
Ry. Cas. 523, and provided the pica is in itself proper, the var­
ious denials of the plaintiff’s right to recover, on which the rail­
way company relies, need not be set forth in detail.

The form in which the plea is now raised by setting out the 
statutes and sections relied upon was introduced in England by 
Rule 21, T.T. 1853, and in Ontario by Rule 21, T.T. 1856. In
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Ontario the rules now governing the point are rules 286, 287 
and 288. Formerly no other plea could be joined with it : 
O’Donohoc v. Maguire, 1 P.R. 131; Dale v. Coon, 2 P.R. 160, but 
by the Common Law Procedure Act, 1856, sec. 156, the court 
was empowered to grant leave to set up several pleas ; this rule 
being continued as to the pleas now under consideration, down 
to Rule 417, of 1888, but this proviso does not appear in the pre­
sent Rule 286, and it becomes a question whether the old prac­
tice forbidding the joinder of any other plea has been thereby 
renewed or whether the general latitude allowed in modern 
pleading extends to this case so that other pleas may now be 
set up without leave.

2. Nothing in this section shall apply to any action brought 
against the company upon any breach of contract, express or 
implied, in the carriage of any traffic nor to any action against 
the company for damage's under any section of Part XI. of this 
Act. respecting tolls.

This is new and as mentioned in the notes to sub-section 1. 
it sets a't rest some questions which were in doubt under earlier 
legislation as to whether the limitation prescribed by it applied 
to actions based upon contract.

3. No inspection had under this Act, and nothing in this 
Act contained, and nothing done or ordered or omitted to be 
done or ordered, under or by virtue of the provisions of this 
Act, shall relieve, or be construed to relieve, any company of 
or from any liability or responsibility resting upon it by law, 
either towards Ilis Majesty or towards any person, or the wife 
or husband, parent or child, executor or administrator, tutor 
or curator, heir or personal representative, of any person, for 
anything done or omitted to be done by such company, or for 
any wrongful act, neglect or default, misfeasance, malfeasance 
or nonfeasance, of such company, or in any manner or way to 
lessen such liability or responsibility, or in any way to weaken 
or diminish the liability or responsibility of any such company, 
under the laws in force in the province in which such liability 
or responsibility arises. 51 V., c. 20, s. 288.
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This sub-section appeared as a separate section in the Act 
of 1888, under the heading “Company not relieved from legal 
liability by inspection or anything done hereunder.” It was 
first enacted in 20 Viet., cap. 12, see. 17, being part of “an Act 
for the better prevention of accidents on railways,” and in 
(lirouard v. Canadian Pacific K.W. Co., (in Quebec), 1 Can. Ry. 
Cas. 343, it was cited in support of a judgment requiring greater 
precaution* at highway crossings than those prescribed by the 
Act. See notes to section 224 on “Signals at Common Law.” 
It was also employed in Canadian Pacific K.W. Co. v. Roy, 1 
Can. Ry. ('as. 196, as the basis for an argument that, despite 
the general effect of the Railway Act in other provinces, that 
statute had not the effect of repealing or altering the civil law 
in force in Quebec, in respect to tires set by railways. As to this 
the Lord Chancellor says at p. 207, “Section 288 is more plaus­
ibly argued to have maintained the liability of the company, 
notwithstanding the statutory permission to use the railway, but 
if one look* at the heading under which that section is placet), 
and the great variety of provision* which give ample materials 
for the operation of that section, it would be straining the words 
unduly to give it a construction which would make it repug­
nant, and authorize in one part of the statute what is made ac­
tionably wrong in another. It would reduce the legislation to 
an absurdity, and their Lordships are of opinion that it can­
not be so construed.”

While the section may have been exceedingly valuable in 
its original surroundings in an Act passed for the prevention 
of accidents, its value in a general railway enactment, which 
provides ample penalties and civil remedies elsewhere, for 
breaches of its requirements, is not apparent, and as its exist­
ence has, in the only two cases in which it has been mentioned, 
given rise to misconception, it is a question whether it might 
not better have been left out.
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243. The company may, subject to the provisions and iv 
strictions in this and in the Special Act contained, make In 
laws, rules or regulations respecting—

(a.) the mode by which, and the speed at which, any rolling 
stock used on the railway is to he moved;

(ft.) the hours of the arrival and departure of trains;

(r.) the loading or unloading of ears, and the weights which 
they are respectively to carry;

(d.) tin1 receipt and delivery of traffic;

(r.) the smoking of tobacco, expectorating, and the commis­
sion of any nuisance in or upon trains, stations, or other prem­
ises occupied by the company;

(/.) the travelling upon, or the using or working of, tin- 
railway ;

(g.) the employment and conduct of the officers ami em­
ployees of the company; and—

(ft.) the due management of the affairs of the company, "il 
V.. c. 29, s. 214, Am.

With these provisions should be compared the power con­
ferred upon directors hy section 86, ante, to pass by-laws for 
the internal management of the company, and notes to that sec­
tion.
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The above enactment is in effect the same as section 214 of 
the former Act. The word “traffic1” in sub-section (d.) has 
been substituted for “goods and other things which are to be 
conveyed upon such carriages,” and is now wide enough to in­
clude passengers: section 2, (z.) ante. The word “expectorat­
ing” is now added after “tobacco” in clause (c.). Correspond­
ing English legislation exists in 3 and 4 Viet., cap. 99, secs. 7, 
h and 9, and in 8 Viet., cap. 20, secs. 108, 109, 110 and 111.

The effect of by-laws of this character upon the public was 
considered in London Ass’n, etc., v. London d India Docks 
(1892), 3 Ch. 242; which was a case where by-laws were en­
acted and circulated regulating the use of defendants’ docks 
without obtaining the necessary approval required by statute. 
Plaintiffs having brought an action to declare these by-laws il­
legal, it was held that, as they could show no special damage 
to themselves as individuals, they had no locus standi; as such 
an action should have been brought by the Attorney (leneral as 
representing the public.

It was held, however, that as the by-laws had not been pro­
perly approved they were not binding, except so far as the plain­
tiffs or other customers may have accepted them. At p. 252, 
Lindley L.J., says: “This power of making by-laws is something 
very different from the power which every owner of property 
has of making agreements with those persons who may desire 
to use it. A by-law is not an agreement, but a law binding on 
all persons to whom it applies, whether they agree to lx- bound 
by it or not. All regulations made by a corporate body and in­
tended to bind not only themselves and their officers and ser­
vants, but the members of the public who come within the sphere 
of their operation, may lx* properly called “by-laws” whether 
they be valid or invalid in point of law; for the term by-law is 
not restricted to that which is valid in point of law.” This was 
quoted with approval in Barraclough v. Broun (1897), AX’. 
bl5, at p. 624. In Kruse v. Johnston (1898), 2 Q.B. 91, at p. 99, 
Lord Russell draws a distinction between by-laws passed by pub­
lic representative bodies and those passed by “railway compan­
ies, dock companies or other like companies, which carry on their 
business for their own profit although incidentally for the ad­
vantage of the public. In this class of eases it is right that the 
Courts should jealously watch the exercise of these powers and 
guard against their unnecessary or unreasonable exercise to the
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public disadvantage. ” lit- thinks that those by-laws passed by 
local governing bodies should be “benevolently” interpreted; 
but even in such cases if they were partial or unequal, mani­
festly unjust, disclosed had faith, or involved oppressive or gra­
tuitous interference with the rights of those subject to them, they 
would be deemed to be unreasonable and ultra vires, but other­
wise effect should be given to them, even though in the opinion 
of individual judges, they went further than was prudent or 
necessary. But by-laws should be clear and definite and free 
from ambiguity and should not make unlawful, things which 
are otherwise innocent: Scott v. Villincr (11)04), 2 K.B. 855, at 
p. 858; see Queen v. Levy, 30 O.K. 403.

Where a navigation company was empowered to make by­
laws for the good government of the company, ie good and or­
derly using of navigation and for the well-govi ing of the boat­
men, etc., carrying goods, 'this was construed to mean only that 
it could enact by-laws for the orderly list- of navigation so as to 
best secure the convenience of the public and that they could 
not make rules respecting “the regulation of moral or religious 
conduct, which are left to the general law of the land and to 
tin- law of God;” and therefore, they could not enforce a “Sab 
bath observance” regulation passed by them: Colder v. Pilling, 
14 M. & W. 76. Where by-laws arc authorized for the pro­
tection of the company, as is the case in England, of by-laws 
imposing penalties for non-payment of fare and production of 
a ticket, the company must, in order to avail itself of them, keep 
strictly within their provisions: Jennings v. Créât Northern li. 
IV. Co., L.R. 1 Q.B. 7, and if a by-law requires evidence of fraud, 
the penalties for non-observance of it, cannot be exacted unless 
fraud is shown: Denrden v. Townsend, ih., 10, and any by-law 
enacted in terms wider than those authorized by the statute un­
der which it is passed, will be invalid: Dearden v. Townsend. 
So also must all conditions precedent to the enforcement of the 
penalties be proved : Brown v. Great Eastern R.W. Co., 2 Q.B 
D. 406. and see Bentham v. Hoyle, 3 Q.B.D. 289.

In Saunders v. South Eastern R.W. Co., 5 Q.B.D. 456, Cook- 
lmrn. (\J„ at p. 459, in discussing the corresponding clauses of 
the English Act, thought that they had reference to a time when 
railways Were compelled to permit the use of their lines by lo­
comotives and carriages other than their own and that the pro-



visions for regulating the rate of speed, the starting and stop­
page of trains, the receipt and delivery of goods, the loading 
and unloading of cars, and the weight which they were to carry, 
and the travelling upon and using the railway, all had refer­
ence to the use of the line by others, because, as regards its own 
rolling stock, trains and traffic a company had ample power 
to regulate it without recourse to the statute; and on that ac­
count he thought, though it was not decided, that the clause cor­
responding to clause ( f ) above had no reference to the case 
of persons travelling in the company’s own carriages. In view 
of other decisions noted herein, this view though perhaps his­
torically correct, would hardly apply to railways operating un­
der existing conditions. If a by-law is in part repugnant to 
die statute under which it was passed, the whole of it is invalid; 
Dyson v. London, etc., R. IV. Co., 7 Q.B.D. 32, and see Huff am 
v. Sorth Staffordshire R.W. Co. (1894), 2 Q.B. 821. A by-law 
passed under proper legislative authority requiring a person to 
deliver up a ticket or pay his fare and imposing a penalty for 
disobedience is reasonable and if a person who got a ticket, loses 
it and refuses to pay his fare over again and is convicted, the 
conviction will be upheld: Hanks v. Bridman (1896), 1 Q.B. 
253; Lowe v. Yulp (1896), 1 Q.B. 256. Where a statute empow­
ered a company to pass by-laws prohibiting a nuisance in 
their cars, and they enacted that “no person shall swear 
or use offensive or obscene language whilst in or upon any car­
riage,” the by-law was upheld even though it did not contain 
any such additional words as “so as to be a nuisance or annoy- 
rnee to others.” The case of Strickland v. Hayes (1896), 1 Q 
B. 290, dealing with the same subject was discussed and distin­
guished: Gentel v. Rapps (1902), 1 K.B. 161. No by-law would 
be open to the objection that it is unreasonable if it is in the 
very terms <>f the enabling Act : Queen v. Petersky, 4 B.C.R. 385.

244. The company may. for the bettor enforcing the obser­
vance of any such by-law, rule or regulation, thereby prescribe 
a penalty not exceeding forty dollars for any violation thereof. 
51 V., c. 29, s. 215.

By seetion 300, sub-section 1, where any penalty is one hun­
dred dollars or less it may be recovered on summary conviction 
before a Justice of the Peace. This is similar to the English

Penalty 
for viola 
tion of
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legislation, 8 Viet., cap. 20, we. 145; and under it, the eaw of 
London, rlr., K.W. Co. v. Watson, 4 CUM). 118, deeided that 
aueh penalties must be recovered in the manner pointed out 
in the Aet, and not by action in the County Court, see also Reg. 
v. Paget, 8 Q.B.D. 151.

245. All by-laws, rub» and regulations whether made by the 
directors or the company shall be reduced to writing, be signed 
by the chairman or person presiding at the meeting at which 
they are adopted, have affixed thereto the common seal of the 
company, and be kept in the office of the company. 51 V., e. 
29, a. 216, Am.

Under R.S.M. cap. 100, si-c. 3:16, a similar provision of the 
Municipal Aet was held to be imperative and an instrument 
not sealed or signed as provided by statute would not be a by­
law; Ri Municipality of Whitewater, 14 Man. L.R. 153.

246. All such by-laws, rules and regulations, except such 
as relate to tolls and such as are of a private or domestic nature 
and do not affect the public generally, shall Is- submitted lo 
the Governor in Council for approval. The Governor in Coun­
cil, having first obtained the report of the Hoard then-on, which 
report it shall be the duty of the Board to make, may sanction 
them nr any of them, or any part thereof, and may, from time 
to time, rescind the sanction of any such by-law, rule or regula­
tion, or of any part thereof. Kxce|*t when so sanctioned no 
such by-law, rule or regulation shall have any force or effect. 
63-64 V., c. 23, a. 9, Am.

This requirement is also no doubt essential, see Village of 
l'ointe Clatineau v. Hanson, Q.R. 10 K.B. 346.

247. A printed copy of so much of any by-law. rule nr regu­
lation, as affi-cts any person, other than the shareholders, or 
the officers or employees of the company, shall bo openly affixed, 
and kept affixed, to a conspicuous part of every station belong­
ing lo the company, so as to give public notice thereof to the



BY-LAWS, RULES AND REGULATIONS. 489

persons interested therein or affected thereby; and in the pro­
vince of Quebec, such notice shall be published both in the Eng­
lish and French languages. 51 V., c. 29, s. 218.

2. A printed copy of so much of any by-law, rule or régula- l'ublica
tion as relates to the conduct of or affects the officers or employ-
ees of the company, shall be given to every officer and employee .

affecting
of the company thereby affected; and in the province of Que-employee* 
bee the same shall be published both in the English ami French 
languages. 51 V., c. 29, s. 219.

In order to convict any one guilty of a breach of the by­
law, it would no doubt only bo necessary to prove publication 
of the by-law at such places ami in such manner, conformably 
with the statute, as would affect the person accused with notice 
of it: Motterman v. Eastern Counties IMF. Co., 7 C.B.N.S. 58.

248. Such by-laws, rules and regulations when so approved By law*.
«•to., hind-

sliall be binding upon, and observed by, all persons, and shall j,ig wh<n 
be sufficient to justify all persons acting thereunder. 51 V., c. u,'l,row<l- 
29, s. 220.

249.1 f the violation or non-observance of any by-law, rule Summary 
or regulation, is attended with danger or annoyance to the pub- 
lie, or hindrance to the company in the lawful use of the rail- certain 
way, the company may summarily interfere, using reasonable 
force, if necessary, to prevent such violation, or to enforce ob­
servance, without prejudice to any penalty incurred in respect 
thereof. 51 V., c. 29, s. 221, Am.

250. A copy of any by-law, rule or regulation, certified as Kvidenc*. 
correct by the president, secretary or other executive officer of 
the company and bearing the seal of the company, shall be evi­
dence thereof in any court. 51 V., c. 29, s. 222.
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By-laws, 231.
Discrimination, 252 to 254.
Freight classification, 255.
Tariffs—

General provisions respecting all tariff's, 256 to 258. 
Local freight tariffs between points on the railway, 

259 to 262.
Local passenger tariffs between points on the railway, 

263 to 265.
Through traffic—

In Canada, 266, 267.
Through, into, and from foreign countries, 268 to 

270.
General provisions respecting through traffic, 271 to

278.
Publication of tariffis, 274.

General provisions respecting carriage, 275.
Traffic by water, 276.
Traffic over or through certain railway bridges or tun­

nels, 277.
Express companies, 278.
Penalties and actions, 279.
Collection of tolls, 280.

Tolls—By-laws.

251. The company or the directors of the company, by by­
law, or any such officer or officers of the company as are there­
unto authorized by by-law of the company or directors, may 
from time to time prepare and issue tariffs of the tolls to be 
charged, as hereinafter provided, for all traffic carried by the 
company upon the railway, or in vessels, and may specify the 
persons to whom, the place where, and the manner in which, 
such tolls shall be paid.
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Sub-section 1. The corresponding section 223, of the former 
Act (1888), authorized the company or its directors to fix and 
regulate the tolls, etc. This power has been taken away, and 
power is merely given to prepare and issue tariffs of the tolls 
which may be charged when approved by the Board (sub-sec­
tion 4). See interpretation clause 2, for the meaning of “tolls” 
and “traffic.” In the former section, “steam vessels” was used 
in this connection.

2. All such by-laws shall be submitted to and approved by To be
, . * approved

the Board. by Board.

3. The Board may approve such by-laws in whole or in part, Board 
or may change, alter or vary any of the provisions therein. approve

Sub-s( ( lions 2 and 3. Bv former sections 227 ami 228, such*nf'ho,e. 
by-laws were subject to approval or disapproval by the (lover- 0r may 
nor in Council, and to subsequent revision after publication in change, 
the “Gazette.”

4. No tolls shall be charged by the company until a by-law No tolls 
authorizing the preparation and issue of tariffs of such tolls
has been approved by the Board, nor shall the company charge, 
levy or collect any money for any services as a common carrier, approved 
except under the provisions of this Act. 51 V., c. 29, ss. 223,bv ltoard 
227, 228 and 231, Am.

Sub-scction 4 corresponds to a similar provision in former 
section 227. Where the tolls had not been approved as required 
by section 227, a passenger was held not entitled to recover back 
money paid by him under a mistake of fact, where it was such 
as in equity and good conscience he ought to have paid.

Lees v. Ottawa d* New York /MV. Co. (1900), 31 O.R. 567: 
see Scott v. Midland /MV. Co., 33 V.C.R. 580, until the hv-law 
fixing the tolls is passed, 'the defendants had no right to levy 
any tolls, but were only entitled as common carriers to reason­
able compensation.

Discrimination.

252. Such tolls may be either for the whole or for any par- Diacrimi 
ticular portions of the railway; but all such tolls shall always, 
under substantially similar circumstances and conditions be hll,lletl
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ibarged equally to all persona, and at the same rate, whether by 
weight, mileage or otherwise, in respect of all traffic of the same 
description and carried in or upon a like kind of ears, passing 
over the same portion of the line of railway ; and no reduction 
or advance in any such tolls shall be made, either directly or 
indirectly, in favour of or against any particular person or com­
pany travelling upon or using the railway. 51 V., c. 29, s. 224, 
Am.

2. The tolls for larger quantities, greater numbers, or longer 
distances may be proportionately less than the tolls for smaller 
quantities or numbers, or shorter distances, if such tolls are, 
under substantially similar circumstances charged equally to all 
persons. 51 V., c. 29, s. 225, Am.

Subsection 1 differs from the former section 224, in (a) sub­
stituting “substantially similar circumstances and conditions” 
for “same circumstances(b), omitting “only” from the 
phrase “only over the same portion of the line of railway.” 
“Traffic” is used as defined in section 2. In other respects, the 
substance is the same, though the words are somewhat different.

This section is based upon the “equality clause,” section 
90, of the English Railway Clauses Consolidation Act, 1845, 8 
Viet., cap. 20.

“Substantially similar circumstances and conditions.” This 
phrase has been adopted instead of “same conditions” in the 
English Act, and is employed in the same connection in the 
corresponding section 2 of the Act to Regulate Commerce, 1887, 
Chap. 104, 24 U.S. Statutes at Large, 379, I.C. Act, which is as 
follows:—

“That if any common carrier subject to the provisions of this 
Act shall, directly or indirectly, by any special rate, rebate, draw­
back, or other device, charge, demand, collect, or receive from 
any person or persons a greater or less compensation for any 
service rendered, or to be rendered in the transportation of pas­
sengers or property, subject to the provisions of this Aet, than 
it charges, demands, eollects, or receives, from any other person 
or persons for doing for him or them a like and contemporan­
eous service in the transportation of a like kind of traffic under



DISCRIMINATION. 493

substantially similar circumstances and conditions, such common 
carrier shall be deemed guilty of unjust discrimination, which 
is hereby prohibited and declared to be unlawful.”

The same phrase is employed in sub-section 3, and the cor­
responding section 4, of the Inter-State Commerce Act, but, as 
will be seen, with a different meaning.

The Inter-State Commerce Act in many of its sections has 
been copied almost literally from the English Railway and Ca­
nal Traffic Act, 1854, and the Regulation of Railways Act, 1873.

The Supreme Court of the United States has repeatedly 
iccognized the rule that where such is the ease, the construc­
tion of these statutes by the English Courts of Law has been 
considered as silently incorporated into the Acts, or received 
with all the weight of authority.

McDonald v. llovcy, lit) U.S. (ill).
Texas d Pacific PAY. Co. v. /. C. (*., 102 U.S. 11)7 ;
/. C. C. v. Alabama Midland PAY. Co., 108 U.S. 144.
But other sections are dissimilar, and the methods of trade 

and transportation on this continent are different from thost- 
prevailing in England. Tramnell v. Clyde S. S. Co.. 4 I.C. 
Rep. 121.

4‘The charge must be the same to all for the same services per­
formed in the same manner, for carrying goods for the same 
distance, ami for similar services rendered in any other way.”

London dr S. IV. PAY. Co. v. Peer shed (1878), 3 App. Cas. 
1021), 1036.

What constitutes differences in circumstances and conditions 
justifying an inequality of charge are those ‘‘relating to the 
carriage of the goods,” to the nature and character of the ser­
vice rendered by the carrier, and not to the business motives 
either of the shipper or carrier. It does not refer to who the 
shipper may be, whether a competitor, or friendly or unfriendly 
to the interests of the railway company.

Hreat Western PAY. Co. v. Sutton ( 1869), L.R. 4 ILL. 226;
Denaby Main Colliery Co. v. Manchester, S. dr L. PAY. Co.. 

11 Xpp. Cas. 97.
X *• because one shipper “can go by another route, and prob­

ably will do so, if charged as much as the charge made to the 
complaining party, a circumstance justifying an unequal 
charge;”
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Evershed's case, supra;
Wight v. United States (1897), 167 U.8. 512.
Nor because the railway company is seeking to develop a 

new trade or open up new markets; Denaby Main Co.'s ease, 
supra: Union Pacific K.W. Co. v. Good ridge, i49 U.S. 680.

Nor that the shipper contracts to give all his shipments to 
the carrier favoring him ; Baxendalc v. Great Western /MV. Co., 
5 C.B.N.8. 309.

A difference in the cost of service is a proper ground for a 
difference in the tolls or charges; in other words, it constitutes 
a real difference in “circumstances and conditions;’’

Denaby Main Co.'s Case, supra.
See also /. C. C. v. B. d O. K.W. Co., 145 U.S. 263.
Hut the differences in charges mudt not be so disproportion­

ate to the difference in cost as to be unreasonable; ibid.
The Inter-State Commerce Commission have held that car­

riers might properly make a difference in their rates between 
carloads and less than carload shipments, but such differences 
must be reasonable, and must not be so wide as to be destructive 
of competition between large and small dealers.

Thurber v. New York Central d- II. K. //.IV. Co., 2 I.C. Rep. 
742:

On account of the phenomenal differences in expense of ser­
vice rendered, the exceptionally high rates on oil in barrels less 
than carload lots, as compared with oil in carload lots was sus­
tained, with a warning against the tendency to make exc- jive 
differences in favor of all shipments in carload lots as against 
shipments of similar articles in less than carload lots.

Scofield v. L. S. d M. S. K.W. Co., 2 I.C. Rep. 67.
Differences between carload and less than carload rates from 

Chicago, St. Louis, and points in the Middle West to Pacific 
Coast territory, averaging about 50 cents per 100 pounds, were 
held not unreasonable, but a greater difference, and at the same 
time more than 50 per cent, of the carload rate, is prima faeic 
excessive.

Business Men's League v. A. T. d* 8. F. K.W. Co., 9 I.C. Rep. 
319.

In the Tower Oiled Clothing Company's Case, 3 Can. Rv. 
Cas. 417, the Board referred to the difference between carload
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and less than carload ratings as authorized generally in all the 
classifications, and operating in favour of the larger and against 
the smaller shippers; but this, it is said, has never been regard­
ed as unjust discrimination, has become firmly established by 
custom, and has been tacitly acquiesced in by the different 
Railway Commissions. While the I. C. Commission have de­
cided that different rates may be charged on carload and less 
than carload shipments, where the difference is not too great, 
a still lower rate for shipment of a hundred or a thousand car­
loads, though duly published and impartially applied, would lie 
wholly indefensible.

Carr v. Northern Pacific /«MV. Co. (1901), 9 I.C. Rep. 1.
So also it has been decided that to charge different rates on 

carload than on cargo or train load shipments of grain, whether 
carried for export or for domestic use, violates the rule of equal­
ity, and tends to defeat its just and wholesome purpose; Paine 
v. Lehigh Valley ft.W. Co. (1897), 7 I.C. Rep. 218.

So an offer of discount or rebate of rates based on a 30,000 
ton limit is an unreasonable and unlawful limitation, because 
necessarily resulting in unjust discrimination. It cannot be 
supported on the consideration of quantity on the analogy usu­
ally made in ordinary business transactions between wholesale 
and retail dealers. Providence Coal Co. v. Providence d‘ lVor- 
ctsUr /MV. Co., 1 I.C. Rep. 363.

On the other hand, it is not unjust discrimination to carry 
at lower rates in consideration of the guarantee of large quan­
tities and full train loads at regular periods, provided the real 
object Ik* to obtain a greater remunerative profit by the dimin­
ished cost of carriage, though the effect may Is* to exclude from 
the lower rate the shipper who cannot give such guarantee. /. 
C. ('. v. fases it- Panfii /MV. Co.. 88 Fed. Rep. 187: citing 
Nicholson v. O. IV. ZMV. Co., 5 C.B.N.S. 366. See also Dolby 
v. Midland /MV. Co., 10 Ry. & C. Tr. Cas., at p. 312, per Sir 
Frederick Peel, Commissioner. To justify the larger dealer 
having a lower rate, it must appear that there is a saving to the 
railway company in the carriage of his traffic, or something 
more than a mere quantitative difference to the company more 
or less equivalent to the advantage they give him.

In the Thurber Case, supra, the Inter-State Commerce Com­
mission also decided that a difference in rate for a carload of one
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kind of freight from one consignor to one consignee, and a car­
load quantity from the same point of shipment to the same des 
tination, consisting of the same or like freight, from more than 
one consignor to one consignee, or one consignor to more than 
one consignee, is not justified by the difference in cost of handl­
ing.

In the “Packed Parais Case,” Great Western R.W. Co. v 
Sutton, supra, the carrier was held not entitled under the 
“equality clause” to impose a higher rate on property tendered 
by an intercepting or forwarding agent than w’hen offered by 
the owner. In Lundquist v. Grand Trunk R.W. Co., 121 Fed. Rep 
915, it was held that the carrie r may distinguish between the 
forwarding agent and the owner of the property, and may apply 
the carload rating when the goods are tendered for shipment by 
the owner, and refuse it when the like traffic is offered by the 
forwarder. In the latest case before the Inter-State Commerce 
Commission, Buckeye Ruyffy Co. v. C. C. C. <V St. L. R.W. Co. 
(1903), 9 I.C. Rep. 620, the rule in defendant’s classification 
was modified so as to allow carload rates on carload lots to both 
consignor and consignee, when the condition of ownership after 
the property is delivered to the carrier is the same. Whether 
the carrier may distinguish between the forwarding agent and 
the aetual owner was not decided.

It is not a violation of this sub-section to charge more in 
one direction on certain trains than is charged in the other di 
rection on all trains between the same points; Hew ins v. S. V. 
C. it II R. R.W. Co., 10 I.C. Rep. 221; Following C. C. C <t 
St. Ij. R.W. Co. v. Illinois, 177 V.S. 514.

A less charge to through passengers between Edinburgh and 
Glasgow than to passengers on the same train between Mother- 
well (an intermediate point) and Edinburgh, is not in viola­
tion of the equality clause; Hazier v. Caledonian R.W. Co., 1 
Xev. & Mac Ry. Cas. 27, 24 L.T. 339.

The service rendered by a railway company in transport­
ing a local passenger between two points is not identical with 
the service rendered in transporting a through passenger be­
tween the same points as part of the transit over the distance 
of the whole line; Union Pacific R.W. Co. v. U. S., 117 V.S. 355.

There is no necessary connection or relation between the 
rates on traffic of the same kind or class transported between the
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same points in opposite directions over the same line or road, 
the fact that such rate in one direction is materially higher than 
that in the opposite direction does not, as in the ease of hauls 
over the same line in the same direction, establish prima facie 
the unreasonableness of the higher rate. This is especially true 
vhere the hauls are of great length. Duncan v. A. T. d' 8. F.
It. U ■ Co., (t at. (1893), 6 I.C. Rep. 85. See also Macloon v. B. d- 
M. BAY. Co., ct at, 1) I.C. Rep. 642. In that ease the fare 
charged to a passenger from Boston, Mass., to Janesville, Wis­
consin, was $2 greater than the fare paid in the opposite direc­
tion. Held that this was not unjust discrimination, and did 
not of itself render the higher fare unreasonable.

Without infringing this sub-section, a “party-rate ticket” 
may he issued at a rate less than that charged to one individual 
for like transportation on the same trip : /. C. C. v. B. d O.
BAY. Co.. 145 U.8. 263.

Granting free passes or reduced rates falls within the pro­
hibition in this sub-section : Be Boston d Maine BAY. Co., 3 T.
('. Rep. 717.

3. No toll shall be charged which unjustly discriminates be- t/njust 
tween different localities. The Board shall not approve or allow 
any toll, which for the like description of goods or for passen-localities 
gers, carried under substantially similar circumstances and con- hVbit«Ml 
ditions in the same direction ovi r the same line, is greater for 
a shorter than for a longer dista ice, the shorter being included h°ngand 
m the longer distance, unless the Board is satisfice I that owing haul 
lei competition, it is expedient to allow such toll. The BoardclaU8<* 
may declare that any places are competitive points within the*(ympe-ti- 
meaning of this Act. 51 V., c. 29, s. 232, Am. points.

Sub-section 3, corresponds to section 4 of the- Inter-State 
Commerce* Act, also known as the* “Long and Short Haul 
Clause,” which prohibits a carrier charging givater compensa - 
t ion ‘‘for the transportation of passengers, or of like kind of 
property, under substantially similar circumstances and condi­
tions, for a shorter than for a longer distance over the same line, 
in the same direction, the shorter being included within the long­
er distance.”

32—IT. ACT.
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The decisions of the Courts and the Railway Commissioners 
upon the construction of the “undue preference” clause of sec­
tion 2, of the Railway and Canal Traffic Act, 1854, 17 & 18 
Viet., cap. 31 (incorporated in section 253, 1, q.v.). have sub­
stantially accomplished the object of this section.

“Substantially similar circumstances and conditions.” 
Although this is the same phrase as in sub-section 1 of this 
section, it has received a different meaning by the Supreme 
Court of the United States, over-ruling the earlier decisions of 
the Inter-State Commerce Commission.

In /. C. Commission v. Alabama Midland fl.1V. Co., 168 U.S. 
144, the Supreme Court held that in applying the provisions of 
sections 3 and 4 (sections 253 (1) and 252 (3), Railway Act, 
1903), competition between rival routes which affects rates is 
one of the matters to be considered, but is not applicable to sec­
tion 2, (section 252 (1), Railway Act, 1903).

The phrase in section 2, Inter-State Commerce Act, refers 
to matters of carriage, and does not include competition between 
rival routes. Different meanings may be given to the same words 
in different sections of the same Act, for the purposes of the sev­
eral sections are different. The phrase in section 2 (Inter-State 
( ommeree Act), must he read as restricted to shippers over the 
same road, leaving no room for the operation of competition ; 
hut in the other section, which covers the entire field of inter 
state and foreign commerce, a meaning must be given to tin- 
phrase wide enough to include all the facts having a legitimate 
hearing on the situation, amongst which is the fact of competi­
tion, which affects rate*. Where the traffic originates, or where 
the goods are shipped, the welfare of the locality to which the 
goods are sent is also to enter into the question.

In this ease, known as the “Troy Case,” proceedings were 
commenced to compel the carrier to obey an order of the Com­
mission, forbidding the charge of a lesser rate for transportation 
to Montgomery, the longer distance, than was charged to Troy, 
on the same line, for the shorter distance.

Another important decision upon section 4, of the Inter- 
State Commerce Act, corresponding to this sub-section, is Trias 
<(• 1*acific U ail way Co. v. /. C. C., 162 U.S. 197, known as the 
“Import Rate Case.” Certain carriers were charging less on 
imported goods than on domestic goods or on freight origin?it-
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mg at seaboard points. Not only was there a lower rate for the 
inland carriage of foreign traffic, but in many cases the total 
charge from the foreign place of origin (f.</., Liverpool) through 
United States seaports (c.y., New Orleans) to destination in tin- 
interior of the United States (e .g. San Francisco), 
was much less than the rail charge alone on domestic goods of 
like description from the same seaports to the same destination. 
The Commission denied the right of the railways to discrimin­
ate between domestic and foreign goods, aijd maintained that 
the competition of ocean lines, or the movement of foreign com­
merce before reaching the United States, did not constitute a 
dissimilarity of circumstances and comblions, within the mean­
ing of the Inter-State Commerce Act, and the section under con­
sideration. The Supreme Court reversed this decision, and held 
“That among the circumstances and conditions to be considered, 
as well in the case of traffic originating in foreign ports as in 
the case of traffic originating within the limits of th«- United 
States, competition that affects rates should be considered, and 
in deciding whether rates or charges made at a low rate to se­
cure foreign freights which would otherwise go by other com­
petitive routes are or are not undue or unjust, the fair interests 
of the carrier companies and the- welfare of the community which 
is to receive and consume the commodities are to be considered.”

All circumstances and conditions which reasonable men would 
regard as affecting the welfare of the carrying companies and 
of the producers, shippers, and consumers, should be considered 
by a tribunal appointed to carry into effect and enforce the pro­
visions of the Act (Ibid).

Competition between rival routes is one of the matters which 
may lawfully be considered in making rates for interstate com­
merce, and sulistantial dissimilarity of circumstances and con­
ditions may justify common carriers in charging greater com­
pensât ion for 'the transportation of like kinds of property for 
a shorter than for a longer distance over the same line in such 
commerce. The phrase “under substantially similar circum­
stances and conditions,” in the 4th section, includes all the facts 
that have a legitimate bearing on the situation, among which 
is the fact of competition, when it affects rates: /. C. C. v. Ala­
bama Midland HAY. Co., sa w, /. C. C. v. East Tennessee V. «I* 
G. HAY. Co., 181 U S. 1 ; /. C. C. v. Clyde 8.8. Co., 181 U.8. 29; 
see also Behlmrr v. L. et" X. HAY. Co.. 169 U.S. 644, 175 U.S. 648.
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Tlu* competition relied upon must not be artificial or merely 
conjectural, but material and substantial, thereby operating on 
the question of traffic and rate making, the right in every event 
to be only enjoyed with a due regard to the interest of the 
public, after giving full weight to the benefits to be conferred 
on the place whence the traffic moved, as well as those to he 
d> rived by the locality to which it is to be delivered.

When competition which controls rates prevails at a given 
point, a dissimilarity of circumstances and conditions is created 
justifying the carrier in charging a lesser rate to such point, it 
b. mg the longer distance, than it exacts to a shorter distance 
and non-competitive point oil the same line: /. ('. C. v. />. it .V. 
H W. Co. (1903), 190 V.S. 273. A near and non-competitive 
poiirt on the same line is not entitled to lower rates prevailing 
at a longer distance and competitive place, on the theory that it 
could also be made a competitive point if designated lines of 
railway carriers, by combinations among themselves, agreed to 
that end. The competition necessary to produce dissimilarity 
of conditions must be real and controlling, and not merely con­
jectural or possible : Ibid., p. 273.

Where a charge of a lesser rate for a longer than for a 
shorter haul for the same line is lawful because of the existence 
of controlling competition at the longer distance place, the mere 
fact that the less charge is made for the longer distance does not 
alone suffice to cause the leaser rate for the longer distance to he 
unduly discriminatory.

I'poii a claim of unjust discrimination in favour of New 
York over Boston on west-bound rates, the Inter-State Commerce 
Commission (at p. 7<I0. 1 I.C. Rep., Boston Chamber of Com- 
none v. /,. S. it M. S. H. IV. Co., # t at.), approve the statement 
that “different localities may be more or less favoured by nature 
or human enterprise in regard to transportation facilities, and 
it is no part of the duty of a common carrier to equalize these at 
his own expense, lie must not himself create them arbitrarily 
II must treat all alike that are situated alike, but is not bound 
t > wipe out existing differences, lie may be obliged to carry 
freight at a lower rate to some localities than to others, but this 
d -s not in itself constitute an injustice or injury to a shipper 
in a less favoured locality, so long as the charges are reasonable 
in themselves, and alike to all in the same situation." Among the
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“circumstances and conditions” to he considered in such « eus» 
a re, the length and character of the haul, the cost of service, the 
value of business, the conditions of competition, the storage cap­
acity, and the geographical situation of the different terminal 
points: Ibid.

If the carrier is acting bond fid< under the compulsion of cir­
cumstances and conditions beyond his control (as competition by 
an independent water route), and to avoid large loss adopts 
excc rates, he is justified in doing so: Business Men's
Association v. C., St. V., d" O. BAY. Co., 2 I.C. Rep. 41 : and 
numerous other cases cited in King v. AW.. .Y.//., d’ II. BAY 
Co., 3 I.C. Rep. 272.

The result of these decisions is tersely summed up by th- 
I. C. Commission in Balias Freight Bureau v. .1. d* .Y. IV. BA\ . 
Co. (1901), 9 I.C. Rep. 08, thus: “Competition, whether it 1 
water competition, railroad competition, or market competition, 
provided it produces a substantial and material effect upon 
1 raffic and rate-making, may create dissimilaritg of circum­
stances and conditions,** and such competition must be tak* n 
into account in cases arising upon complaint under the 4th >•* •- 
tion (I.C. Act).

4. No company shall, except in accordance with the provisions 
of this Act, directly or indirectly, pool its freights or tolls with 
the freights or tolls of any other railway company or common 
earricr, nor «livid-* its earnings or any portion thereof with any 
other railway company or common carrier, nor enter into any 
contract, arrangement, agreement, or combination to effect, «ir 
which may effect, any such result, without leave therefor having 
been obtained from the Hoard.

Section 252, Sub-section t. The concluding qualification, 
“except in accordance with the provisions of this Act.” refers 
to section 284 (q, v).

The corresponding section ô of the Inter-State (’omnnree 
Act provides, “That it shall lx- unlawful for any common <*arri< r. 
subject to tin* provisions of this Act, to enter into any contract, 
agreement, or combination with any other common carrier «>r 
carriers for the pooling of freights on different and competing 
railroads, or to divide between them the aggregate or net pro- 
ceeds of tin* earnings of such railroads or any portion thereof.”

Pooling

Minted.

2
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Two methods of pooling are intended to bo prohibited: First, 
ii physical pool, which means a distribution of freight or passen­
ger* by tin- carrier offered for transportation among different 
and competing railroads in proportions and on percentages pre­
viously agreed upon. Second, a money pool in the language of 
the Act. to “divide its earnings or any portion thereof with am 
other railway company.”

Section 5 of the Inter-State Commerce Act was declaratory 
of the rule already existing at common law. It was aimed against 
the freight pools existing in the United States at the time of tie 
passing of the Act. The leading terms of these pools were an 
agreement to tariffs ami divide earnings from traffic
between the companies on an agreed basis. Lines competing for 
through traffic agreed to sustain rates and prevent competition, 
and penalties were provided for any \ ion of the agreement : 
se«* Missouri Pacific ff.IV. Co. v. Texas Pacific ff.IV. Co., 30 Fed. 
Rep. 2. The leading American case on the general ion of 
stifling competition is Stanton v. Allen, 5 Denio 440.

Section 5 of the Inter-State Commerce Act, coupled with the 
provisions of the Sherman Act (2ml July, 1800), “to protect 
trade and commerce against unlawful restraints and mono­
polies," has been the subject of judicial decision by the United 
States Supreme Court: Vnitcd States v. Trans-Missouri F n it/h1 
Association, 166 U.S. 200; Vnitcd Staffs v. Joint Traffic Ass* 
dation, 171 U.S. 505; Xorthcrn Securities Co. v. Vnitcd Staff '. 
103 U.S. 107.

Railroad pools are not contrary to public policy in England 
or in Canada. Section 284 of the Railway Act, which'is similar 
in its terms to section 87 of the Railway Clauses Act. 1845, per­
mits working or traffic agreements: see Hare v. L. rf- .V. IV. ff.V 
Co., 2 J. & II. 480. Two companies having the same termini, 
may, in order to avoid competition, come to an agreement with 
reference to the traffic along existing mutes on their lines, with a 
view to distribute such traffic, and the revenue derived from it. 
between the two companies. This case was followed in Great 
Western PAY. Co. v. Grand Trunk PAY. Co., 25 U.C.R. 37, and 
Campbell v. Xorthcrn PAY. Co., 26 (Jr. 522.

Neither this sub-section nor section 5 of tit Inter-State Com 
mem* Act prohibits division of passengers among com pet inf/

7

4089

92
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roads: ho decided by Inter-State Commerce Comm «h ion in lie 
Transportation of Emigrants from Sew York ( 1004), 10 I.C.
Rep. 13.

Where “films” or “penalties” an* imposed upon the members 
of voluntary associations of railway and steamship companies 
for violation of its rules, which appear available as substitutes 
for payments wliieh would be exacted under a regular pooling 
system, such an arrangement is a violation of the statutory pro­
hibition : Freight Him au v. C. A. O. tl' l\ R.W. Co., (I I.C. Hep.
105.

A railroad is not prohibited from pooling with a competing 
pipe line: Independent Refiners Association v. Western S.Y. <V 
/'. It. IV. Co., 4 I.C. Rep., at p. 17b. So also competing express 
companies may pool their earnings : lie Express Companies, 1 
I.C. Rep. 677.

253. All companies shall, according to their respective powers, i>uty of 
afford to all persons and com pa nie s all reasonable and proper 
facilities for the receiving, forwarding and delivering of traffic reason- 
upon ami from their several railways, for the interchange of faeiliti<Hi
Iraffh between their respective railways, ami for the return of f,,r . .1 receiving,
rolling stock ; and no company shall make or give any undue or forward
unreasonable preference or advantage to, or in favour of, any Jjf|j"riug 
particular person, or company, or any particular description 
traffic, in any respect whatsoever,—nor shall any company, by partiality 
any unreasonable de lay or othe rwisc, howsoever, make any differ • ^ji\i0llt
i nee in treatment in the receiving, loading, forwarding, unload unreason

. aide delay
ing, or delivery of the goods etf a similar character in favour of
or aejainst any particular pe rson or company, nor subject any i ndue 
particular person, or company, or any particular description of ference 
traffic, to any undue, or unreasonable, prejudice or disadvantage,nr »dvan- 
in any respect whatsoever ; nor shall any company so distribute 
or allot its freight ears as to discriminate unjustly against any (Terence 
locality or industry, or aejainst any traffic which may originate treatment 
on its railway destined to a point on another railway in Canada t'ndue

, , ... . i prejudicewith which it connects; and even* company which has or worksor,lj#a<| 
a railway forming part of a continuous line of railway with, orVl,ntrtP‘
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ment* in 
violation

which intersects, any other railway. or which has any terminus, 
station or wharf near to any terminus, station or wharf of any 
other railway, shall afford all due and reasonable facilities for 
delivering to such other railway, or for receiving from and for­
warding by its railway all the traffic arriving by such other rail­
way without any unreasonable delay, and without any such pre­
ference or advantage, or prejudice or disadvantage, as aforesaid, 
and so that no obstruction is offered to the public desirous of 
using such railways as a continuous line of communication, and 
so that all reasonable accommodation, by means of the railways 
of the several companies, is, at all times, afforded to the public 
in that behalf: and any agreement made between any two or 
more com/tanics contrary to this section shall be unlawful and 
null and void. 51 V., c. 29, s. 24(1, Am., by (il V., c. 22, s. 1, and 
1 Ed. VII., c. 32, Am.

Section 253, Sub-sect ion 1. This section ( formerly section 
240, Act of 1888), except the portions in italics, is taken from 
section 2 of the Railway and Canal Traffic Act, 1854, 17 & 18 
Viet., cap. 31. The remaining portions of this section, where 
new, are borrowed for the most pail from section 3 of the Inter- 
State Commerce Act. Clause 2. which here comes first, is as 
follows :—

“Every common carrier, subject to the provisions of this 
Act, shall, according to their respective powers, afford all 
reasonable, proper, and equal facilities for the interchange 
of traffic between their respective lines, and for the receiv­
ing, forwarding, and delivering of passengers and property 
to and from their several lines and those connecting there­
with, and shall not discriminate in their rates and charges 
between such connecting lines; but this shall not be con­
strued as requiring any such common earner to give the use 
of its traeks or terminal facilities to anedlier carrier engaged 
in like business

Then comes clause 1 of section 3. Inter-State Commerce Act :
“That it shall bo unlawful for any common carrier, sub­

ject to the provisions of this Act, to make or give any undue 
or unreasonable preference or advantage to any particular
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person, company, firm, corporation, or locality, or any par­
ticular description of traffic, in any respect whatsoever, or 
to subject any particular person, company, firm, corporation 
or locality, or any particular description of traffic, to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever. ’ ’

The provisions against unjust discrimination in the distribu­
tion of freight ears, or against any of its traffic intended for a 
connecting railway, also the concluding provision as to agree­
ments contrary to this section being null and void, are new.

**According to tlirir respective powers" does not refer to 
powers restricted by any private agreements with individuals: 
Hishton Local Hoard v. L. d* Y. HAY. Co. (1893), 8 Ry. & C. 
Tr. Cas. 74; see also South Eastern HAY. Co. v. Hg. Commrs. and 
Corporation of Hastings, infra, at p. 479.

“Facilities. ” (See section 271 for a statement of what are 
included.) Under section 2, Railway and Canal Traffic* Act, 
1854, it has been held that the company may be directed to afford 
the facilities therein mentioned, even though structural altera­
tions may be required. But there is no power to order any par 
ticular works to be carried out. The facilities to be provided 
must be within the powers of the railway company: South Hast 
ern HAY. Co. v. Hail wag Commrs. and Corporation of Hastings. 
li Q.B.D. 586; Newington v. A\ H. HAY. Co., 3 Nev. & Mac. 306 
The railway company cannot be ordered to provide accommoda­
tion which requires the company to acquire additional land, 
which it has no immediate power to take: Harris v. L. <(• S. IV. 
HAY. Co., 3 Nev. & Mac. 331 ; Arbroath v. Caledonian and North 
Hritish HAY. Cos., 10 Ry. & ('. Tr. Cas. 252.

Under this section the Railway Commissioners have no juris 
diction to order stations to be built where there are none, or to 
order tin* company to double its line: Glamorganshire v. G. IV. 
H. IV. Co., 8 Ry. & C. Tr. Cas. 196; or to order a station when 
pulled down to be rebuilt, or to resume traffic on the railway: 
Harlaston v. L. d* N. IV. HAY. Co. (1894), 2 Q.B. 45 and 494. 8 
Ry. & C. Tr. Cas. 216. Under section 214 (4), the Board may 
order the company to furnish accummodaion for passengers and 
freight at stations ami at junctions with other railways, as the 
Board deems expedient, having regard to all proper interests—
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this is an authority which the Commissioners under the tinglieh 
Statute (Ry. & C. Tr. Act, 1888), do not possess. See section 
-<>4 (3) as to stations on subsidized lines after 18th July, 1900

With regard to passenger traffic, facilities will not he ordered 
to lx* given on the complaint of an individual for his personal 
convenience. It is necessary to show a case of general ineon 
venience, and that the accommodation sought can reasonably bi­
granted: Bartlett v. (treat Northern and Midland K.W\ Cos., 1 
Xev. & Mac. 38; Jams v. L. B. d; S.C. and London d* «S'. IV. /Ml 
Cos.. 2 Xev. & Mac. 155. This section do«*s not compel the com 
pany to find reasonable accommodation for the public further 
than as it is in the interests of railway traffic that it should lx 
found : Holyhead Local Board v. L. d- X. W. R.W. Co., ,1 Ry. & 
C. Tr. Cas. 37.

A cloak-room as a reasonable facility for the receipt ami saf- 
custody of baggage, is within this section : Singer Manufacturin'! 
Co. v. L. d S. IV. /MV. Co. (1894), 1 Q.B. 833; also platforms 
of sufficient length, and waiting-rooms and ticket offices at 
stations, and accommodation for cattle; but not refreshment 
rooms and covering over platforms, however desirable for tin 
comfort and convenience of passengers : South Eastern A*.IV. C < 
v. Railway Commissioners and Corporation of Hastings, supra. To 
demand payment for the use of water-closets at a station is not 
a denial of reasonable facilities within the meaning of the ac ­
tion : Went Ham v. Great Eastern R.W. Co., 9 Ry. & C. Tr 
Cas. 7, 64 L.J.(|B. 340. The provision as to reasonable fariliti 
has no reference to the prices charged by the company for con­
veyance: Brown v. Great Western R.W. Co., 3 Xev. & Mae. 52? 
Apart from any facilities granted by the Railway Commissioners, 
the company has the right to exclude from its stations all pri­
sons except those using or desirous of using the railway, ami 
may impose on the rest of the public seeking admission any terms 
it thinks proper. The jurisdiction to determine whether then- 
is a statutory right to demand from a railway company a faei 
lity or privilege belongs exclusively to the Railway Commis 
sioners: Berth General Station Committee v. Ross (1897), A.C 
479.

Vnder the Inter-State Commerce Act, it has been considered 
that a through bill of lading is a facility, but is not a necessity 
for interchange of freight with a connecting line; so held in n 
proceeding to compel a carrier by mandamus to receive freight



DISCRIMINATION. 507

and traffic from and furnish facilities to competing carriers over 
its line on the same reasonable terms ami conditions as were 
afforded to other carriers: Augusta Southern R.W. Co. v. 
Wrightsvitlc R.W. Co., 74 Fed. Rep. 522.

One who has built a switch connection with its track, with the 
consent of the company, has an implied right to service at such 
switch, and unless such service is limited either expressly or by 
implication, he may lawfully insist that the carrier shall there 
receive and deliver all such freight as it customarily carries, and 
for the receipt and delivery of which the switch is suitable and 
convenient : Inter-State Stock Yanis Co. v. Indianapolis R.W. 
Co., 99 Fed. Rep. 472.

The facilities between connecting railways only refer to the 
existing facilities at terminal stations, that is, where such are 
established, and not where there is merely a physical connection 
or intersection : Little Rock. etc.. R.W. Co. v. St. Louis, etc.. R.W. 
Co., 59 Fed. Rep. 403; United States v. Delaware R.W. Co., 41 
Fed. Rep. 101.

There is no jurisdiction in the Inter-State Commerce Commis­
sion to order railway companies to provide new stations, yards, 
depots, or additional tracks, to form new connections, to furnish 
any particular equipment of cars, or in fact any cars whatever : 
Kentucky d1 Indiana Bridge Co. v. L. & R.W. Co.. 37 Fed. 
Rep. 567 ; Schofield v. L. S. d' M. S. R.W. Co., 1 I.C. Rep. 67.

The U.S. Supreme Court have held that it is the duty of a 
railway company to provide suitable facilities for receiving and 
delivering live stock at its stations without additional compensa­
tion <4her than the regular transportation charge, and the com­
pany may provide these facilities by contract with a stock yards 
company: Covington Stock Yards Co. v. Keith, 139 U.S. 128.

The company may provide such terminal facilities for the 
handling of live stock by making an exclusive contract with a 
particular tftoek yards company at destination. It is not required 
by the Inter-State Commerce Act to deliver car-loads of live 
stock to a connecting carrier for delivery to other stock yards at 
the same destination. Section 3, Inter-State Commerce Act, 
imposes no obligation upon a railroad company having its own 
stock yards, under a lease from a stock yards company, to accept 
live stock for delivery at the stock yards of another railroad 
company in the same city or neighbourhood, although there is a
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physical connection between the two roads: Central Stock Yards 
(V V L è V M.W. Co. 11101 I. in I’S. 80S. Sr,, also Kadnnut 
Commis., Kentucky v. L. if S. /<*. IV. Co. (1904), 11) I. C. Hep. 
173.

There is an express provision in section 3, sub-section 2, of 
the Inter-State Commerce Act, against any carrier being requir­
ed to give the use of its tracks, etc., to any other. There is 
nothing in the Inter-State Commerce Act corresponding to the 
concluding portion of section 253, sub-section 1, and section 271, 
taken from the English Acts of 1854 and 1888, obliging facili­
ties to be afforded for through traffic, to the provisions for 
through rates in section 25 of the English Act of 1888, or for 
joint tariffs in sections 206 and 207 of this Act. The result is 
that the Inter-State Commerce Commission has no authority to 
establish through routes nor lix through rates between connect­
ing lines. Neither a shipper nor a connecting carrier under the 
Inter-State Commerce Act can require the company to ship by 
a particular route beyond the company's line. Arrangements in 
respect of through freight, joint through rates, through tickets, 
forms of bills of lading, and the apportionment of such rates, are 
all matters of private arrangement in the Cnitcd States, as such 
matters usually include the exchange1 of cars and the use of each 
other's tracks and terminal facilities: Kentucky if Indiana 
II ridge Co. v. L. it1 S. K.W. Co., 37 Fed. Rep. 507.

Special provision is made in the Railway Act for one com­
pany procuring “facilities” from another. By section 177 the 
railway lines or tracks of any company may be joined with those 
of any other company, with tin* leave of the Board. By section 
137 one company may, with the approval of the Board, obtain a 
right of way over the lands of another company, or the use of 
its tracks, stations, and station grounds. By section 170 the 
owner of an industry may procure the construction of a branch 
line from the railway to such industry, and the company may he 
ordered by the Board to construct, maintain, and operate such 
branch line, upon the owner making a deposit of the probable 
cost thereof.

Some difference of opinion has been expressed as to whether a 
railway company is bound under sec. 2 of the Railway and ('anal 
Traffic Act, 1854. to afford facilities by means of a siding con­
nection. If the aiding connection is legally in existence, the con-
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tinuanei of such connection may Is* a “reasonable facility " with­
in the meaning of the A et, and what favi lilies the company 
should furniah for the receipt and delivery of traffic at such a 
siding is a question for the Commissioner* to determine under 
that section : Fini n v. Midland KAY. Co.; Hu Mon v. Midland 
K. IV. Co., 5 Hy. & C. Tr. Cas. 53, 60.

In Cowan d1 Sonti v. Xortk British /MV. Co. (.Vo. 21, 11 Hy. 
& C. Tr. Cas. 96, it was held that the Railway Commission had 
no power under section 2 of the Railway and Canal Traffic Act. 
1854, to order a railway company to deliver trallie at a private 
siding, such sidings not being part of the railway.

Section 214 (4) contains a new provision that the Board 
may order the company to furnish adiynati and suitabh accom­
modai ion for receiving and loading traffic at stations and junc­
tions with other railways. It may he contended that such “ac­
commodation" can only lie nspiiml to Ik* furnished “according 
to its powers:" sub-see. < 1 ) i.c., with the existing facilities for
handling traffic.

I ini m F reference or Advantage Pndut Prejudice or Dis- 
ad rant aye. This section implies that there may lie a preference, 
it does not make every inequality of charge an undue preference. 
If the circumstances so differ that the difference in charge is 
in exact conformity to the difference in circumstances, there 
would lie no preference at all: Phipps v. /,. tV V IV. /MV. Co., 
8 Ry. & C. Tr. ('as. 83, /»# r I su'd llcrsehcll. at p. 95; (1892). 
2 It. 229. See also Ti ras d Pacific /MV Co. v. I.C.C., 162 
I S. at 219.

The benefit of geographical pi s,lion ought to lie taken into 
account in rates from different places to the same centre: Sc wry 
v. (Inat Sorthcrn /MV. Co., 7 Ry. Si ( ' Tr. (’as. 184: Alnam 
v. (Inal Central /MV. Co., 21 T.L.R 264.

It has never been considered an infringement of section 2 
of the Act of 1854. (upon which section 253 is based), that a 
company should charge a higher rate per ton per mile for any 
portion of its line over which it is more expensive to work than 
other portions, ibid., per Sir Frederick Peel, at p. 199 Sorry 
v. Great Sort hern KAY. Co., supra.

It is no part of the duty of the Commission to equalize 
differences in the actual advantages of localities through the ad­
justment of tariffs or rates. Kr Transportation of Salt from 
Michigan to Missouri Hiver jmnits, 10 I.C. Rep 148
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The I. C. Commission have hold under section 3, I. C. Act 
(containing the same provisions hs section 253), that it has juris­
diction to deal with a case of alleged undue prejudice and dis­
advantage to shippers of outward package freight through the 
enforcement by carriers of a regulation providing for the closing 
of depots used for the reception of such freight earlier than at 
other eumpeting distributing cities: Cincinnati v. It. d1 C. 8. W 
R.W. Co. (T*>4), 10 I.C. Hep. 378.

When a carrier makes rates to two competing markets which 
give one a practical monopoly over the other because it can 
secure reshipments from the favoured locality and none from 
the other, it goes beyond serving its fair interest, and violates 
the statutory requirement, (section 3, I. C. Act), of relative 
equality as between persons, localities, and particular descrip­
tions of traffic. Savannah v. L. d* A\ R.W. Co., et ai, 8 I.C. 
Rep. 377.

As there may be competing localities, so there may be com­
peting commodities, “a particular description of traffic.”

It has been held that the section prohibits discrimination 
between differently described articles which are competitive in 
the same market, c.g., live hogs, cattle, and the dressed products 
of ea h, are found to be competitive commodities, and are there­
fore entitled to relatively reasonable rates for transportation, 
proportioned to each other according to the respective costs of 
service: Squire v. Michigan Central, itc., R.W. Co., 3 l.C. Rep. 
515.

In Hoard of Trade of Chicago v. Chicago d* Alton R.W. Co. 
it ai, 3 l.C. Rep. 233, an unlawful discrimination was found to 
exist between the live hog and its products in favour of other 
markets and buyers, and against Chicago and its buyers and 
packers. So also in CImago Lire Stork Exchange v. Chicago 
(treat Wish rn R.W. Co. it ai, 10 l.C. Rep. 428. where the charg­
ing of higher rates for transporting hogs and cattle, than for 
transporting live stock products to Chicago from points west, 
south-west and north-west, was held to be unlawful discrimina­
tion, and to give to the traffic in the products of cattle and hogs 
the shipper and localities interested in such traffic undue and 
unreasonable preference and advantage.

In Rational Hag Assocn. v. L. S. d* M. S. R.W. Co., et ai, 
0 l.C. Rep. 204, an advance in rates on hay and straw, without
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any corresponding increase in the rates on other commodities, 
was held to be unjust discrimination against the localities where 
those commodities are produced and against producers, shippers, 
dealers, and consumers of such articles in that section of the 
country.

For further discussion, see the notes and cases cited under 
section 255, Classification, and section 257, Tariffs.

Unlairful Discrimination Between Carriers in Interchange of 
Traffic.

A carrier may agree to prepay freight received by it from 
one connecting carrier, and refuse to do so for another compet­
ing connecting carrier. Little Bock, etc., R.W. Co. v. St. Louis, 
etc., R.W. Co., 59 Fed. Rep. 400; Oregon Short Line v. Northern 
Pacific R.W. Co., 61 Fed. Rep. 158; Gulf Railroad v. Miami S. 
S. Co., 86 Fed. Rep. 407. And it is not an unlawful discrimina­
tion for a carrier to receive the freight of another connecting 
carrier without exacting freight charges in advance, ibid.

A railway company cannot be ordered to give credit to a 
customer, and if a customer to whom credit is allowed retains 
a balance due as a set-off against a balance in dispute on an­
other account, the company are justified in refusing a further 
ledger account without contravening section 2, Ry. & C. Tr. 
Act, 1854, though granting such accommodation to other custo­
mers : Skinningrove v. S. E. R.W. Co., 5 Ry. & C. Tr. Cas. 244.

Unjust Discrimination in Distributing Freight Cars.

Where a shipper ordered ears for a certain date, the company’s 
action in tilling subsequent orders «if others In-fore the plain­
tiff’s, was held unlawful discrimination: Supreme Court, 
1’tah (1902), 66 Pae. Rep. 768. Sec also Hawkins v. L. S. rf* 
M. S. and IV t( L E R.W Cos., 9 I.C. Rep. 207 & 212.

Riddle v. Pittsburg tV L. E. R.W. Co., 1 I.C. Rep. 688.
In Paxton Tie Co. v. Detroit Southern R.W. Co., 10 I.C. 

Rep. 422, the defendant refused to furnish the complainant with 
cars for shipment of cross ties, while furnishing cars to other 
shippers for shipm«*nt of other freight, and supplied cars for 
shipment of cross ti«*s almost entirely for its own us«\ held to he 
unjust discrimination and nparation ordered.
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When- a customer has outstanding demurrage accounts 
against him or uses waggons, (cars), in a way unprofitable to 
tin* company, lie has hardly a right to complain if the company 
are somewhat chary in continuing to find him waggons. Skin- 
HiNijron v. A . K. /«MV. Co., 5 Ry. & V. Tr. Cas., at p. 252

//<asonabh Hide* When Stations an “Star" Another 
Hail nan.

By section 1. Ry. & P. Tr. Act. 1888, one station is detuned 
to he “near' another when they are not more than a mile apart,
1 if not “within live miles of St. Paul's Church, London"). 
In tin* case of such stations at A. where the lines were connected 
by a line of railway belonging to one of the companies, upon 
a complaint that no passengers were conveyed on the railway 
In*tween tin* two stations, although there was a continuous line 
of railway, the Railway Commission made an order enjoining 
both companies to afford at A all due and reasonable facilities 
for receiving and forwarding by tin* railway of one company 
all the passenger traffic arriving by tin* other company, without 
any unreasonable delay, etc., in terms of section *2. Ry. & ( ' 
Tr. Art, 1888, and under section 14 of same Act, (not in pr< 
wnt Act >, ordered a scheme to be submitted for its approval for 
carrying such order into effect. Maidstone v. tf. H «1 A., C. if- 
IK RAY. ('os.. 7 Ry. & (’. Tr. ('as. 9!t.

In another similar case, where the connecting line was used 
for “goods," (freight), traffic only, tin* number of persons to 
b« accommodated was shewn to Is* very small, while the through 
traffic on Isith lines was very important, tin* Railway Commis­
sion held that an order for reasonable facilities, but without 
specifying what they were, must issue, that no case of public 
necessity had In*«*ii made out requiring a through service of car 
riages or trains, intimating that if the two companies complied 
with the order by making a good covered footpath ami provid­
ing porterage facilities for passengers with luggage, ami eatah- 
lislied through booking (tickets), it would suffice for the neces 
sities of the existing traffic. Sussex v A.. R. d S. C and A it 
N. IV RAY. Cos.. 8 Ry & c. Tr Cas 17

Anyone of tin- public intending to send traffic over the rail­
ways of two or more companies forming a continuous rout* 
may. under section 25 Ry. & C Tr. Act, 1888. require the com-
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panics to continue to carry his traffic at a • hooking, (by 
through billing), and for single payment. Didcut v. G. W. rf 
L. d S. IV. B.W. Co., 9 My. & C. Tr. (’as. 210.

2. The Hoard may determine, as questions of fact, whether Power of 
or not traffic is or has been carried under substantially similar^.l|<|11|tit|>|v 
circumstances and conditions, and whether there has, in anvwhat, ........ , * «mbittiinease, been unjust discrimination, or undue or unreasonable pre-tiullx 
ference or advantage, or prejudice or disadvantage, within theVj"'^ 
meaning of this Act, or whether in any case the companystuaev* 
has, or has not, complied with the provisions of this and thcp^f"', 
last preceding aection ; and may by regulation declare what shall '‘t'" 
constitute substantially similar circumstances and conditions, 
or unjust or unreasonable preferences, advantages, prejudices, 
or disadvantages within the meaning of this Act, or what shall 
constitute compliance or non-compliance with the provisions of 
this and the last preceding section.

This principle has been enunciated by the highest
Courts in both England and the Vnited States, “ Whether in 
particular instances there has been an undue or unreasc 
prejudice is a question of fact." Chippx v. L. d .V. IV. K.IV.
Co. (1892), 2 Q.B., per l^.rd Ileraehell, at p. 237

“The argument from authority seems to me to In- without 
conclusive force in guiding the exercise of this jurisdiction ; the 
question whether undue prejudice has been caused being a ques­
tion of fact depending on the matters proved in each ease. "
VaUmr v. L. d 8. IV. K. IV Co.. L.R. 1 CM*. 593, per Erie. <\t

“They gave a decided, distinct, and great advantage, a? it 
appears to me, to the distant collieries. That may he due or un­
due, reasonable or unreasonable; hut under the circumstances 
is not the reasonableness a question of fact ? Is not it a ques­
tion of fact and not of law whether such a preference is due 
or undue? Unless you can point to some other law which de­
fines what shall be held to he reasonable or unreasonable, it must 
In- and is a mere question, not of “law. hut of fact.” Her Lord 
Ileraehell, in Denahff Main Collici'u n. v. 1/. S. <( !.. /MV.
Co.. 3 My & C. Tr. ( as 42ti.

8

78
6
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So hIho the Supreme Court, U. S., in Texas d; Pacific R.IV. 
Co. v. /. C. C., lt>2 V.8. at 220.

In Danville v. Southern R.W. Co., 8 l.C. Hep. 409, a case 
under section 4 I. C. Act, the Commission said, at p. 429: 
“From the very nature of the question, however, one case can sel­
dom be an exact precedent for another. Each traffic situation 
presents points of difference, and each complaint must Ik* con­
sidered and decided upon its own peculiar facts.” The decisions 
of the l.C. Commission since 1887, numbered in 1902 some 1290, 
some of which cover two or more cases decided at the same time. 
The facts presented in this long series of eases are kaleidoscopic. 
A single fact may appear a hundred times, but always with a 
set of different facts. The same group of fads seldom, if ever, 
appear again in exactly the same combination or relationship. 
Hence each group of facts embraced in a ease, and each deci­
sion thereon, is often little more than a decision upon the facts 
in that particular case. Speaking generally, it has been fourni 
that no two eases are alike in every respect, and no rule can be 
devised by which a decision can be rendered in every cast- 
Nevertheless, as will be seen, there are in many of the case* 
cited certain common elements and underlying principles.

254. Whenever it is shewn that any company charges on** 
person, company, or class of persons, or the persona in any 
district, lower tolls for the same or similar goods, or lower tolls 
for the same or similar services, than they charge to other per­
sons, companies, or class of persons, or to the persons in an­
other district, or makes any difference in treatment in reapert 
of such companies or persons, the burden of proving that such 
lower toll, or difference in treatment, does not amount to an 
undue preference or an unjust discrimination shall lie on tli 
company.

2. In deciding whether a lower toll, or difference in treat 
ment, docs or does not amount to any undue preference or an 
unjust discrimination, the Board may consider whether imh 
lower toll, or difference in treatment, is necessary for the pur­
pose of securing, in the inter» ta of th«* public, the traffic in 
respect of which it is made, and whether such object cannot !>< 
attained without unduly reducing the higher tolls.
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:t. In any caw In which the toll chargeil In the rompainAl‘l"r„ . o . , „ * ‘tionmentfor carriage, partly by rail and partly by water, is exprewdof mil fur 
in a single sum, the Board, for the purpose of determining 
whether a toll <diarge<l is diserirninatory or contrary in any amt waiter 
way to the provisions of this Act, may require the company to 
d«*clare forthwith to the Board, or may determine, what portion 
of such single sum is charged in respect of the carriage by rail, 
til V., c. 22, s. 2, Am.

The first sub-section follows section 27. sub-section 1, Hail­
way & Canal Traffic Act, 18KM, with only slight changes, “per­
son” and persons for “trader” and “traders,” (adding 
“Company”) ; also “goods” for “merchandise”; omitting 
“rates or charges” after “tolls” where it occurs.

The second sub-section is also taken from section 27, sub­
section 2. of the same Act, the omissions being in italics, and the 
changes indicated in brackets, as follows:—

Section 27, (2.)—“In deciding whether a lower charge, 
toll), or difference in treatment does or docs not amount to 

an (any) undue preference, the Court or the Commissioners 
Hoard), as the rase may ht, may, so far as tin y think reasonable 

in addition to any other cons,derations affecting tin case, take 
into consideration (consider) whether such lower charge (toll) 
nr difference in treatment is necessary for securing in the in­
terests of the public the traffic in respect of which it is made, 
and whether (such object cannot be attained tin imquality 
cannot hi rimoved without unduly reducing the • higher tolls) 
rates to tin complainant. Provided that no railway company 
shall make, nor shall tin Court or tin Commission' rs sanction, 
any difference in the tolls, rates or charges made for, or 
any difference in the treatment of, horn, and foreign merchant 
dise, in respect of the same or similar services.”

The public referred to in this section is the public of the 
locality or district affected. Any onsiderahle proportion of the 
public in general as opposed to an individual or association of 
individuals will satisfy the description. Liverpool Corn 
Traders* Association v. Créât Western K.W. Co., 8 R\ & C. Tr.
Cas. 114 (1891), 1 Q.B. 120.

The effect of the section is not to limit the Court to the e< n*
<i deration whether or not the lower charge is necessary in the
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interests of the public. Liverpool Coro TraderAssociation v. 
London d V IV. HAY. Co., 7 Ky. & C. Tr. Can. 125.

The legitimate desire of the railway company to secure the 
traffic is not only to be considered, hut also whether it is in the 
interests of the public that they should secure it or abandon it 
or not attempt to secure it. One class of eases intended to I».' 
covered is where traffic from a distance is charged low rates lie- 
cause unless such low rates are charged it will not come into tin- 
market at all ; per Lord llersehell. in Fhipp» v. London d A. 
IV. AMV. Co. (1892). 2 II.. at p. 244. 8 Ky. & C. Tr. Cas. at
p. 102.

The fact that a trader has access to a competing route for 
the carriage of his goods may be taken into consideration by 
the Commissioners in deciding whether lower tolls or rates 
charged to such trader constitute an undue preference, ibid.

See also Faineealhi r v. Corporation of York, 11 Ky. &. C. Tr 
Cas. 201. where after taking the public interest and other mat 
ters into consideration an agreement with the corporation pro­
viding for a fixed charge to Messrs. L. for use of River Ouse 
navigation in conveying wheat was held an undue preferem 
over another firm also using the river.

A special agreement to grant rebates from 1 to 1 1-4 per 
cent, in consideration of the annual tonnage carried exceeding 
25,000 tons was held an undue preference under section 2, Act 
of 1854), and section 27 (Act of 1888), except to the extent of 
1-4 per cent. Charrimjlon v. Midland HAY. Co.. 11 Ky. AL- C 
Tr. Cas. 222.

In another ease, Daldji v. Midland HAY. Co.. 10 Ky. & C. Tr. 
Cas. :J03, a similar rebate was reduced from dd. to Id. per ton.

An agreement to issue season tickets to traders giving traf­
fic yielding annually £250 or over, at a cheaper rate than to 
ordinary passengers has been held upon tin- facts not to he an 
undue preference. Inverness Chamber of Cownttm v. Ihfjl1 
land H IV. Co.. 11 Ky & C Tr. Cas 218

F re igh I Classification.
255. The tariffs of tolls for freight traffic shall hr suhjoet 

to and governed by that classification which the Board may 
prescribe or authorize. The Board shall endeavour to have such 
elassitication uniform throughout Canada, as far as may be. 
having due regard to all proper interests.
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2. The Board may make any special regulations, tonna and ,Vn,,s . . ' and eon
conditions m connection with such classification and as to thc,iiti<msin
carriage of any particular commodity or commodities mention-'^**'®**1'
cd therein, as to it may seem expedient.

8. The company may, from time to time, with tin- approval1 
of tile Board, and shall, when so directed hv the Board, place 
any goods specified by tin- Board in any stated class, or remove 
them from any one class to any other higher or lower class ; 
but no goods shall hv removed from a lower to a higher class 
until such notice as the Board determines has been given in 
The Canaria (iazeite.

This is one of the most important new sections in the Act.
Sections 255-275 are substantially all new, and have practically 
nothing corresponding to them in the former Act of 1888.

(Inural Ex pi a nation. Classification, it has been said, is the 
foundation of all rate-making. It was very early found in the 
history of railroads that the charges for transportation of differ­
ent articles of freight could not be apportioned among such ar­
ticles by reference to the cost of transporting them severally, for 
if this were attempted, it would restrict within very narrow lim­
its the commi ret in articles whose bulk and weight was large as 
compared with their value; so the carriage of very large articles 
to any distance would Is* prevented, while the rates on the car­
riage of very small artcles, perhaps of great value, would In- ab­
surdly low. Accordingly, it was considered not unjust to apportion 
the whole cost of service among all the articles transported, upon 
a basis that should have regard to the relative value of the ser­
vice. rather than the relative cost of transportation. Such a 
system of rate-making thus in principle approximates to taxa­
tion. the value of the article carried 1 icing the most important 
element to he considered in determining what should lie paid 
upon it.

Accordingly, for convenience and certainty in imposing 
charges, freight is classified, an article which is placed in one 
el ass being charged a higher or lower proportionate rate than 
that which is placed in another.

But value is not the only thing to be considered when classi­
fication is made. Some articles are perishable, some easily
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broken, some involve special risks in carriage, some arc bulky, 
some specially difficult to handle, etc. All these considerations 
affect rates; and in addition, every section of the country has 
peculiar products it wishes to send to market as widely as pos­
sible, and expects the railway to encourage its productions by 
giving low classification, and thus low rates.

1st Annual Kept. I.C. Com. (1887), pp. 30-1.
The nu I It ml of classification consists in grouping a large 

number of articles into several different classes, with different 
rates for the transportation of each class. Articles of the same 
kind are usually grouped together in the same class as far as 
possible, but as the articles in each class are very numerous, 
there is a great diversity among them, and there are generally 
but few things of the same kind that van be placet! in one class 
This is unavoidable, because the articles are so numerous, while 
the classes are but few. All articles embraced in a class are 
usually charged the rate of that class, whatever it may he. The 
method of making rates by classification is intended for the con­
venience of the company and also for the accommodation of the 
shippers, experience has shewn that it is the best and most prae 
tieal way of dealing with the subject, but, it sometimes ns 
that there are inequalities of rates on some of the articles group 
ed together in one class as compared with others in that class 
Where one article of freight in a class is charged a much higher 
or lower relative rate than it ought to be charged with, compared 
with another in the same or some other class, this may amount 
to an unjust discrimination.

In grouping articles together in a class for the purpose of 
fixing rates, several considerations are usually deemed to haw 
a controlling effect. Among these may In- mentioned the com­
petitive element, or rates necessary by competition, bulk
and weight, value, hazardous and extra hazardous freight, li i 
hility to waste or injury in transit, the facilities mpiired for 
particular or speei il shipments ; the volume of the business, 
that is the ‘onnsge movement, the direction in which the freight 
moves. Freight oec ipying a great deal of space must to some 
extent be charged I »r that space; or if it be freight of very 
great value, a higher rate may he charged than if it be of very 
little value, on account of the responsibility connected with the 
service, and the corresponding benefit to the owner. • /’*/b v 
Fast Tenm sscc V. <V (I. /MV. Co., 1 I.C. Rep. 7f>7.

5

0



FREIGHT CLASSIFICATION.

17th AnnI. Kept. 1. V. Com. (1903), p. llti.
The reports of the Inter-State Commerce Commission since 

its inception in 1887 show persistent efforts, by appeals to the 
carriers and Congress, for the establishment of a classifies - 
tion uniform throughout the United States. The effort so far 
has failed, much has been accomplished. At present
there are three principal classifications in force, the Official, 
Western, and Southern.

The Official classification generally speaking is adopted by 
the railways in all that portion of the United States lying east 
of the Mississippi River, Chicago, and Lake Michigan, and north 
of the Ohio and Potomac Rivers. The Southern obtains in that 
part of the United States lying east of the Mississippi, and 
south of tin- Ohio and Potomac Rivers. The Western Classifica­
tion governs in the territory west of Lake Michigan and a line 
drawn from Chicago to St. Louis, and all the territory west of 
the Mississippi River.

There are, however, many exceptions to the application of 
these general classifications in the territories above described, 
r.g., commodity tariff's providing lower rates than the regular 
classification tariff's for certain staple articles such as grain, 
lumber, coal, iron, oil, etc., are published by nearly all the lead­
ing companies. For some purpose these territories overlap, and 
freight shipped over different railways may he and often is 
subject to different classifications.

The Official classification contains nominally six classes, the 
Western ten, and the Southern twelve. These numbers are 
somewhat misleading, for there are actually more classes by 
sub-division than those in each system. From 5,(XX) to 7,(XX) 
items are embraced in these different classifications, due large­
ly to repetitions, e.fj., acids occur five times in as many differ­
ent classes, depending on the method of shipment, there are 
classifications for articles in carloads, (C.L.). and less than car- 
load lots. (L.U.L.). Some of these classifications are referred 
to in the Town' Oihtl Clothing Company’* Cast, 3 Can. Ky. 
Cas. 417.

As might readily be expected, charges of unjust discrimina­
tion between rival communities or kindred kinds of traffic are 
found upon investigation to arise from the diverse classifica­
tions to which the same commodity is subjected in different
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sections of the country, and the manner in which different ar­
ticles, which are in reality competitive, have been classified, 
e. g., live-stock and its products, supra, p. 510; wheat and flour, 
Kauffman v. Missouri Pacific KAY. Co. et al., 3 I.C. Rep. 400 ; 
corn and corn products, Bates v. Pennsylvania R.W. Co., 3 I.C. 
Rep. 296; raisins and dried fruits, Martin v. Southern Pacific 
K.W. Co. et al., 2 I.C. Rep. 1. Raising soap in carloads from 
6th to 5th class was held not unlawful ; while raising soap in less 
than carloads from 4th to 3rd class was held unreasonable and 
unjust. Proctor & Gamble v. (\, H. tf* D. K.W. Co. et al., 9 I.C. 
Rep 440. So also raising hay and straw from 6th to 5th class was 
held to be unjust and unreasonable, and resulting in unlawful 
discrimination against localities where hay and straw are pro­
duced, and against producers, shippers, dealers, and consumers 
of such articles in that section of the country. National Hay 
Association v. L. S. rf* M. S. K.W. Co. et al., 9 I.C. Rep. 264.

The last case cited, that of the National Hay Association, 
supra, contains an elaborate discussion of the principles of 
classification and an analysis of the relevant considerations, 
such as cost of carriage, revenue to carrier, profit to shipper, 
etc.

Another principle governing rates for great staples is thus 
stated in National Hay Association Case, at p. 306: “In the 
carriage of great staples, which supply enormous business, and 
which in market value and actual cost of transportation are 
among the cheapest articles of commerce, rates yielding only 
moderate profit to the carriers arc both necessary and justifi­
able.” And it was held that though the carriers may be at 
some greater expense to handle and transport hay than some 
other articles in the 5th or 6th class of the Official classification, 
the character, value, volume, and use of that commodity are 
such as to require relatively low rates for its carriage, ibid.

Where different rates were charged for the carriage of dif­
ferent descriptions of coal, splint coal and cannel coal, which 
the Commissioners found as a fact were competitive and com­
mercially and substantially of the same description for the pur­
pose for which they were used, and the cost of conveyance to 
the company was the same, held that their carriage at unequal 
rotes was an undue prejudice to the complainants: Nitshill Coal 
Co. v. Caledonian K.W. Co., 2 Ry. & C. Tr. Cas. 39.
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The governing principle of freight classification is to so class­
ify traffic and fix charges thereon, that the burdens of trans­
portation shall be reasonably and justly distributed among the 
articles carried. This arises from the statutory obligation im­
posed on carriers not to charge unjust or unreasonable rates, 
(section 257), or to impose any undue or unreasonable preju­
dice or disadvantage in any respect whatsoever, (section 253). 
National Hag Association v. L. .S'. d" M. S. R.W. Co. et al., supra, 
at p. 304.

A freight classification contains but a few general classes. It. 
is impossible to place in each class only such articles as resemble 
each other in character, use, value, volume, bulk, weight, risk, 
expense of handling, and competition. The best that can be 
done is to place in the same class articles generally similar with 
commodities most nearly related to it in general character and 
other essential respects, ibid., at p. 307.

An exact classification is impossible. Unless the number of 
classes is indefinitely increased there must always be articles 
in respect to which it will be very difficult to determine into 
which of two classes they should fall. If the elements which 
fix the class are substantially the same in ease of two articles, 
then those articles should, as a matter of law, be classified alike, 
and to put one in one class and another in another, would be 
a discrimination and a violation of the Act, no matter what the 
purpose of doing it might be. lie a v. Mobile d* Ohio R.W. Co., 
7 I.C. Rep., at p. 51.

In determining what freight rate or toll should be borne by 
different articles or commodities, an attempt should be made 
to maintain a fair relation between them, and a classification 
which ignores such considerations is unjust and unreasonable : 
c.g., placing hatters’ furs, scraps and cuttings in double first, 
but hats only in first class, Meyer v. C. C. C. d* St. L. R.W. Co., 
9 I.C. Rep. 78.

In the report of the Board of Trade to Parliament (1890), 
under see. 24 of the Railway & Canal Traffic Act, 1888, the fol­
lowing important principles are stated to have guided the Board 
in the classification of merchandise and schedules of maximum 
rates applicable thereto : “Value, (including damageability), 
weight in proportion to bulk, facility for loading, mass of con­
signments, and necessity for handling;” but it was not found
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possible tu Htatr thv proportionate value to be attached to each. 
Boyle & Waghorn, “Railway & (’anal Traffic’* (1901), vol. 2, 
p. 139.

Railway officials who have made a classification cannot 
testify to their understanding of its construction. It is for the 
general information of the public, and should be expressed in 
plain terms, so that an ordinary business man can understand 
it, and with the table of rates determine for himself the charge 
for transportation of a given article. Terms of art or terms 
peculiar to any business may be explained by those engaged in 
such business, but not by railroad experts in the sense under­
stood by them, flurlburt v. L. S. d* .1/. S. R.W. Co., 2 I.C. Rep 
81.

Classification of railroad ties in a different class from 
other lumber is an unjust discrimination. Reynolds v. West­
ern, X. Y. <£’ Pembroke R.W. Co., 1 I.C. Rep. 600: Scobell v. 
Kingston <V Pembroke R.W. Co., 3 Can. Ry. Cas. 412. Com­
mon carriers in making rates cannot arrange them from an ex­
clusive regard to their own interests, but must have respect to 
the interest of those who employ their services and must subor­
dinate their own interests to the rules of relative equality and 
justice, ibid.

In a classification, the market value of articles of com­
merce and the shipper’s representation to the public as to their 
character, may properly be taken into consideration in ascer­
taining the analogy they bear to other articles and determining 
the class to which they justly belong, especially as to articles 
in which there is no free competition. Carriers are not required 
to estimate the intrinsic value of freight as distinguished from 
its commercial value for purposes of classification and rate* 
So held in Warner v. New York Central dir Hudson River R.W 
Co. et al.. 3 I.C. Rep. 74, where a higher classification for patent 
medicines than for ale, beer, and mineral water was held not 
unjust. So also in the case of toilet soap as compared with 
laundry soap, Andrews, v. Pacifie Central d* SI. Louis R.W. Co. 
et al., 3 I.C. Rep. 77.

4. Until the Board otherwise orders or directs, the freight 
classification last approved by the Governor in Council before 
the passing of this Act, shall continue in force, and any freight
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classification in use in the United States may, subject to such 
order or direction, be used by the company with respect to 
traffic to and from the United States. 51 V., c. 29, s. 226, Am.

The Canadian Freight Classification No. 12, was approved 
by the Board on July 16th, 1904 (See Canada liazeth30th July,
1904, p. 195), and is the only one now in force throughout Can­
ada on Dominion railways. It contains ten classes besides sub­
divisions.

The Official Classification, (U. S.), which contains nominally 
six classes, usually governs through rates between points in 
Eastern Canada and points in the United States, within what 
is generally termed Offieial Classification Territory, (Eastern 
Trunk Lines and Central Freight Association) ; and similarly 
the use of the Western Classification, (U. S.),which contains 
nominally t<-n classes, is sometimes applied to through rates 
between points in the North-western States and Western Canada.
The Southern Classification, ( V. S.), is not applicable in 
Canada nor between any portion of Canada and the United 
States.

Tariffs.

256. All tariff by-laws and tariff's of tolls shall be in such Form, 
form, size and style, and give such information, particulars
and details, as the Board may, by regulation, or in any ease, 
prescribe.

257. The Board may disallow any tariff or any portion Disallow 
thereof which it considers to be unjust or unreasonable, oi ""tariff*.' 
contrary to any of the provisions of this Act. and may require
the company, within a prescribed time, to substitute a tariff 
satisfactory to the Board in lieu thereof, or may prescribe 
other tolls in lieu of the tolls so disallowed, and may desig­
nate the date at which any tariff shall come into force.

2. Any tariff in force (except standard tariffs, hereinaftei Amending 
mentioned) may, subject to disallowance or change by th- tan<r’‘- 
Board, be amended or supplemented by the company, by tariffs, 
in accordance with the provisions of this Act.
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3. Where any tariff has been amended or supplemented 
from time to time, the Hoard may order that a consolidation 
and re-iasne of such tariff be made by the company.

This is a new section. The following cases have been decided 
by the Hoard under the first sub-section, reported in 3 Can. Ry. 
('as. :

Rates on bottles (C.L.). were reduced on account of foreign 
competition, Sydenham Glass Case, p. 409. Rates on cooperage 
stock were reduced to rates on common lumber, Cooperage Stock 
Case, p. 421. An increase from 3 to 4 cents per 100 lbs. on 
logs, on condition that the finished product should be carried 
over the same railway, was held not unreasonable, the ordinary 
mileage tariff rate being 7 1-2 cents per 100 lbs, United Factor­
ies Case, p. 424. The arbitrary rate on coal to Almonte, 40 and 
65 cents per ton higher than to Carleton Junction and Ottawa, 
was reduced to 20 cents, the same as on 10th class freight, Al­
monte Knitting Co.'s Case, p. 441.

The power given to the Board under this section was not 
given to the Inter-State Commerce Commission. The 1st sec­
tion of the Inter-State Commerce Act provides that all charges 
for services rendered, etc., in transportation of passengers or 
property shall be “reasonable and just, and every unjust and 
unreasonable charge for such service is prohibited and declared 
to be unlawful but the Commission has no power to fix rates, 
/. C. C. v. Cincinnati, N. ().. d T. F. R.W. Co., 167 V S. 506. 
The principle upon which rates are considered reasonable and 
just is thus stated : “Rates should bear a fair and reasonable 
relation to the average cost of the traffic as delivered to the car­
rier for transportation, and the average market price the freight 
will command, or as it is termed, the commercial value of the 
property.” If a rate is so high as to yield a large profit to the 
carrier and to deprive its patrons of any profit and make their 
business ruinous, then the interest of its patrons, and the gen­
eral public interest as well, require the carrier to remit a por­
tion of its profits and accept a rate more equitable both to car­
rier and public. This is indispensable to make a rate reasonable 
and just. Board of Railway Commissioners v. Florence R.W. 
Co., 8 I.C. Rep., at p. 18.

Neither the presence nor absence of competition by carriers, 
measured solely by their financial interests alone can be relied



on to adjust rates just and reasonable to all : T if ton v. L d- A.
P.W. Co. et ai, 9 I.C. Rep. 178. The legitimate interests of the 
carriers, traders, shippers and of the localities where the goods 
arc shipped and delivered, should all be considered : Texas d'
Pacific PAY. Co. v. I. C. C. 162 V.S. 197.

Whether an advance in rates should be made depends upon 
( 1), Whether it is reasonable, having regard to cost and value 
of service; and as compared with rates on other commodities (2), 
whether it is reasonable in the absolute, regarded as a tax upon 
the people who ultimately pay the transportation charge: Pt 
Proposed Advance in Freight Potts. 9 I.C. Rep. 382.

The question whether rates are just and reasonable in them­
selves is in some measure relative, and may be tested for par­
ticular rates with those accepted elsewhere for similar services.
1. C. C. v. East Tennessee PAY. Co.. 8."> Fed. Rep. 107.

A rate can seldom be considered “in and of itself.” It 
must be taken almost invariably in relation to and in connec­
tion with other rates. The freight rates, both upon different 
commodities and between different localities, are largely inter­
dependent, and it is because they do not bear a proper relation 
to one another, rather than that they are absolutely either too 
high or too low, which most often gives ground for complaint,
Tiletion v. Northern Pacific PAY. Co.. 8 I.C. Rep. 346.

Through rates are not required to lie made on a mileage 
basis nor local rates to correspond with the divisions of a joint 
through rate over the same line. Mileage is usually an element 
of importance, and due regard to distance proportions should 
be observed in connection with the other considerations thaï 
are material in fixing transportation charges McMorran v.
Grand Trunk P.W. Co.. 2 I.C. Rep. 604.

When the reasonableness of rates is in question, the charges 
made on long through lines cannot form a just basis for com­
parison with local rates for relatively short distances. Crews 
v. Pichnwnd d' D. PAY. Co.. 1 I.C. Rep. 703.

258. In all cases a fraction of a mile in the distance over Fraction 
which traffic is carried on the railway shall be considered as a^Sll^d 
whole mile. In estimating the weight of any goods in any™* milp- 
one single shipment on which the toll amounts to more thanFrj|fjm|H 
the minimum, or “smalls” toll, any fraction of five pounds of Am-
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pounds
in weight.

Fractions 
of five

Nub- 
division 
of freight 
tariffs.

Standard.

Special.

Com pet i

shall be waived by the company, and five or any fraction above 
five and up to ten pounds shall be deemed ten pounds by the 
company ; and in estimating the tolls to be charged in pas­
senger tariffs, any fraction of five cents less than two and a 
half cents shall be waived by the company, and above two 
and a half cents and up to five cents shall be considered as five 
cents by the company. 51 V., c. 29, s. 229, Am.

259. The tariffs of tolls which the company shall be 
authorized to issue under this Act for the carriage of goods 
between points on the railway shall be divided into three classes, 
namely :—

The maximum mileage tariff, herein referred to as the Stan­
dard Freight Tariff;

The reduced class or commodity tariffs, herein referred to 
as the Special Freight Tariffs;

And Competitive Tariffs.

Commodity or Special Freight Tariffs have reference to 
schedules applicable to such articles as grain, lumber, coal, live 
stock, dressed beef, fertilizers, oil, etc., transported between 
sections of the country where these articles have attained a com­
mercial and shipping importance which has made necessary spe­
cific rules for their transportation differing from those cover- 
ing classified traffic, as well as a somewhat lower scale of rates 
than is applied to the latter. The standard freight tariff is 
arranged to show the rates of the respective classes contained 
in the freight classification. In them are found the great ma­
jority of articles carried by the railways classified in accor­
dance with the various elements that properly enter into the 
determination of freight charges. Under these are also found 
the commodities mentioned in the Special Freight Tariffs. Al­
though these are exceptionally treated in some sections as to 
rates, they are all amenable to some rule of the classification. 
The rate-making foundation for all commodities is seen to be 
largely in the freight classification. 17th Annual Report, Inter- 
State Commerce Commission (1903), p. 116.
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The intention of the Act is to require all freight to be car­
ried under one o/ other of four tariffs, Standard, Special, Com­
petitive, or Joint, with the exception mentioned in section 275.
(4). Special or joint tariffs are based upon the rules pre­
scribed by the Act, and are controlled by the long and short 
haul clause, section 252 (3), but a competitive tariff is not. All 
three tariffs must be filed with the Board, (sections 261, 262,
273). The standard tariff requires the approval of the Board 
before it comes into force, and after such approval it must be 
published in the Gazette. In the case of special, competitive, 
and joint tariffs, prior approval by the Board is not required 
before these tariffs come into force, they are, however, subject 
subsequently to disallowance by the Board. Copies must lie filed 
at the stations or offices of the company where freight is received, 
carried to, or delivered thereunder, (section 274, (6), (c) (d), 
and (f)). There is the same provision for standard tariffs, sec­
tion 274 (a). These provisions, however, are all subject to regu­
lation by the Board, section 274 (4), and in the case of com­
petitive tariffs both filing and publication may be dispensed with 
by the Board, section 262 (4). Three days’ previous notice 
must be given in the case of special tariffs of any reduction and 
ten days’ previous notice of an increase before either comes in­
to effect.

260. The Standard Freight Tariff, or Tariffs, where the What 
company is allowed by the Board more than one Standard y,>e”2i,t * 
Freight Tariff, shall specify the maximum mileage tolls to be Tariff to 
charged for each class of the freight classification for all dis-ipe°'*'' 
tances covered by the company’s railway.

Such distances may be expressed in blocks or groups and 
such blocks or groups may include relatively greater distances 
for the longer than for the shorter hauls.

2. The Special Freight Tariffs shall specify the toll or tolls, What
lower than in the Standard Freight Tariff, to be charged by
the company for any particular commodity or commodities, or Tariff» t<>

specify.
for each or any class or classes of the freight classification, or 
to or from a certain point or points on the railway, greater



tolls not being charged therein for a shorter than a longer dis­
tance over the same line in the same direction, the shorter be­
ing included in the longer.
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3. The Competitive Tariffs shall specify the toll or tolls 
lower than in the Standard Freight Tariff, to be charged by 
the company for any class or classes of the freight classifica­
tion, or for any commodity or commodities, to or from any 
specified point or points which the Board may deem, or have 
declared, to be competitive points not subject to the long and 
short haul clause under the provisions of this Act.

261. Every Standard Freight Tariff shall be filed with the 
Board, and shall be subject to the approval of the Board.

2. Vpon any such tariff being filed and approved by the 
Board the company shall publish the same, with a notice of 
such approval in such form as the Board directs in at least two 
consecutive weekly issues of The Canada (lazfttc.

3. Vntil the company files its Standard Freight Tariff or 
Tariffs as the case may be, with the Board, and such tariff or 
tariffs is. or are, so approved and published, no toll shall be 
charged by the company.

4. When the provisions of this section have been complied 
with, and except in the cases of Special Freight and Competi 
live Tariffs, the tolls as specified in the Standard Freight Tariff 
ur Tariffs, as the case may he, shall he the only tolls which the 
company is authorized to charge for the carriage of goods.

262. Special Freight Tariffs and Competitive Tariffs shall 
he filed hv the company with the Board, and every such tariff 
shall specify the date of the issue thereof and the date on 
which it is intended to take effect.

2. When any such special freight tariff reduces any toll pre­
viously authorized to be charged under this Act, the company 
shall file such tariff with the Board and shall publish the same
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in the manner in section 274 in such case provided, three toll* Dre- 
days previous to the date on which such tariff is intended toj^foree 
take effect. When any such special freight tariff advances 
any toll previously authorized to be charged under this Act, whore 
the company shall in like manner file and publish such tariffadvance- 
ten days previous to the date on which such tariff is intended 
to take effect.

3. Upon any such special freight tariff being so filed, the'When 
company shall, until such tariff is superseded or is disallowed
by the Board, charge the toll or tolls as specified therein, and»™'! to 
such special freight tariff shall supersede any preceding tariff ortJdi^ 
tariffs, or any portion or portions thereof, in so far as it reduces
or advances the tolls therein. freight

tariffs,
4. In the case of Competitive Tariffs, where it may beete. 

neeessary to meet the exigencies of competition, or as to the 
Board may seem expedient, the Board may make rules and Board 

regulations governing the filing or publication of the same, and 
may provide that any such tariffs may be acted upon and
in operation immediately upon the issue thereof by the com-of com­
pany, before they have been filed with the Board as required 
by this Act.

263. The tariffs of tolls which the company shall be autho-Suh- 
rized to issue under this Act for the carriage of passengers0f p„s. 
between points on the railway shall be divided into two classes. J™®" 
namely:

The Maximum Mileage Tariff, herein referred to as the standard. 
Standard Passenger Tariff ;

And Reduced Passenger Tariffs, herein referred to as Special Special. 
Passenger Tariffs.

2. The Standard Passenger Tariff shall specify the maximum What 
mileage tolls to be charged for passengers for all distancesJ^ngcr 
covered by the company’s railway; such distances may betariff 
expressed in like manner as provided herein in respect of Stan- aerify. 
dard Freight Tariffs.
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What 3. Special Passenger Tariffs shall specify the toll or tolls to
paaaen- charged by the company for passengers in every case where
Ppr. such tolls are lower than the tolls specified in the company’s 
ta rift* . , .. _ 1 '
shall Standard Passenger Tariff.
specify.

The same general provisions as to filing and publication are 
applicable to Passenger as to Freight Tariffs. No provision 
is made for Competitive Passenger Tariffs. It will be noted 
that in the case of both Freight and Passenger Tariffs no tolls 
shall be charged by the company until the requirements of the 
Act are complied with. These provisions are similar to section 
227 of the former Act (1888). In a case where the tolls have 
voluntarily been paid the ease of Lees v. Ottawa & New 
York R.W. Co31 O.R. 567, that the amount so paid cannot be 
recovered back where it is such as in equity and good conscience 
ought to have been paid, may still apply.

Standard 
passenger 
tariff to 
be filed 
approved 
anil pub-

Othenvise 
no tolls 
to lie 
charged
by com- 

Toll*

charged

plinnce.
Special 
passenger 
tariffs 
have to 
be filed 
and pub-

264. A Standard Passenger Tariff shall be filed, appr ived 
and published in the same manner as required by this Act in 
the ease of a Freight Standard Tariff.

2. Until the company files its Standard Passenger Tariff 
and sueh tariff is so approved and published in The Canada 
Gazette, n, tolls shall be charged by the company.

3. When the provisions of this section have been complied 
with. d except in the case of Special Passenger Tariffs, the 
toll' the Standard Passenger Tariff shall be the only tolls 
which the company is authorized to charge for the carriage of 
passengers.

265. All Special Passenger Tariffs shall he filed by the 
company with the Board, and published as required by section 
274, three days before any sueh tariff is intended to take effect, 
or within such time, or in sueh manner, as the Board, owing to 
the exigencies of competition or otherwise, may require.

The date of the issue and the date on which, and the period, 
if any, during which, any such tariff is intended to take effect, 
shall be specified thereon.
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2. Upon any such tariff being so duly filed the company shall, When 
until such tariff is superseded or is disallowed by the Board, 
charge the toll or tolls as specified therein, and such tariff shall r^ml 
supersede any preceding tariff or tariffs, or any portion or por-charged, 
tions thereof, in so far as it reduces or advances the tolls there­
in, but until such tariff is so duly tiled, no such toll or tolls 
shall be charged by the company.

266. Where traffic is to pass over any continuous route in-Joint 
Canada operated by two or more companies, the several com-„.j„,re 
panics may agree upon a joint tariff for such continuous route.
and the initial company shall file such joint tariff with the through 
Board, and the other company or companies shall promptly 
notify the Board of its, or their essent to and concurrence in 
such joint tariff. The names of the companies whose lines com­
pose such continuous route shall be shewn by such tariffs.

This section apparently is taken from sub-section 5, of sec­
tion 6, of the Inter-State Commerce Act, with the exception 
that the several common carriers operating the “continuous lines 
or routes” are each required to tile copies of the joint tariffs, 
while in this section the initial company files such tariff, and 
the other companies joining therein signify their concurrence.
Section 6, Inter-State Commerce Act, provides in addition that 
if any common carrier neglects or refuses to file and publish 
such tariff, it shall, in addition to the penalties prescribed in 
the Act, be subject to a Writ of Mandamus at the instance of 
the Commission, and an injunction to restrain it from receiv­
ing or transporting freight. /. C. C. v. Seaboard R.W. Co., 82 
Fed. Rep. 563. The corresponding provisions in this Act for 
enforcing the Orders of the Board and as to penalties are sec­
tions 35 and 279.

267. In the event of failure by such companies to agree upon Where 
any such joint tariff as provided in the next preceding section,
the Board on the application of any company or person desiring 
to forward traffic over any such continuous route, which the power of 
Board considers a reasonable and practicable route, or any por-Board-
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tion thereof, may require such companies, within a prescribed 
time, to agree upon and file in like manner a joint tariff for 
such continuous route, satisfactory to the Board, or may, by 
order, determine the route, fix the toll or tolls and apportion 
the same among the companies interested, and may determine 
the date when the toll or tolls so fixed shall come into effect, 
and traffic shall be carried by the companies in accordance there­
with.

2. Upon any such order being made the company shall as 
soon as possible, or within such time as the Board may require, 
file and publish a Joint Tariff in accordance with this Act and 
in accordance with such order.

3. In any case when there is a dispute between companies 
interested as to the apportionment of a through rate in any 
Joint Tariff, the Board may apportion such rate between such 
companies.

4. The Board may decide that any proposed through rate 
is just and reasonable, notwithstanding that a less amount may 
Ih* allotted to any company out of such through rate than the 
toll such company would otherwise be entitled to charge.

Section 25, sub-sections 1-9, and section 26 of the Railway 
& Canal Traffic Act 1888, contain similar provisions for obtain­
ing a through rate by any person or company requiring the 
traffic to be forwarded. The provisions requiring an application 
to the company before applying to the Commissioners are omit­
ted from this section.

If an objection is made to granting the route or rate the Com­
missioners shall consider (sub-section 5, Ry. & C. Act) whether the 
granting of the rate is a due and reasonable facility in the interest 
of tin- public, and whether, having regard to the circumstances, 
the route proposed is a reasonable route, and shall allow or re­
fuse the rate accordingly, or fix such other rate as may seem 
to the Commissioners just and reasonable.

Sub-section 3 of this section is reproduced from sub-section 
6 of the English Act. Sub-section 4 is the same as section 26,
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except that by sub-section 9 of the English Act, it shall not 
be lawful for the Commissioners to compel any company to 
accept lower mileage rates than the rates which such company 
may be legally charging for like traffic by a like mode of tran­
sit on any other line between the same points. This restric­
tion on sub-section 4 is omitted from the present Act.

The Commissioners by sub-section 8 of the English Act are 
to take into consideration in apportioning the through rate all 
the circumstances of the case, including any special expense 
incurred in the construction, maintenance, or working of the 
route, and any special charges the company arc entitled to make.
This sub-section is also omitted from the present section, but such 
circumstances seem to be proper for consideration by the Board.

In the case of alternative routes, the Commissioners decided 
that the longer and much more expensive (owing to double ex­
pense at the junctions) route, which gave a much greater mile­
age to one company than the other, was not a “reasonable” 
route. E. d; IV. Junction 7f.1V. Co. v. Great Western R.W. Co..
1 Nev. & Mac. 331 ; see also Caledonian R.W. Co. v. North Brit­
ish R.W. Co., 3 Nev. & Mac. 403.

There are no provisions corresponding in the Inter-State 
Commerce Act, and the Inter-State Commerce Commission has 
no power to enforce a through rate upon companies whose lines 
connect.

268. Where traffic is to pass over any continuous route Krom 
from a point in Canada through a foreign country into Can-P‘^ada 
ada, or from any point in Canada to a foreign country, such foreign 
route being operated by two or more companies whethercou,ltry' 
Canadian or foreign, the several companies shall file with the 
Board a Joint Tariff for such continuous route.

2. Any goods carried or being carried from Canada through Pennlty 
a foreign country into Canada, in violation of this seotion, shall, {“Jnxi°*a 
before being admitted into Canada, be subject to customs 
duties, as if such goods were of foreign production and coming y^^ 
into Canada for the first time, and, in case such goods are of subject to 
a kind which would not otherwise be subject to any customs duties.
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duties hereunder, shall be subject to a customs duty of thirty 
per centum of the value thereof ; and if any such duty is paid 
by the consignor or consignee of such goods, the same shall be 
repaid to the persons so paying, on demand, by the Canadian 
company or companies. Any law to the contrary is hereby 
repealed or amended in so far as is necessary to give effect to 
this section.

This section is similar in its terms to the Inter-State Com­
merce Act, section 6 (2).

The word “to" in the phrase “or from any point in Canada 
to a foreign country,” is used to express the destination of the 
property by continuous carriage: it does not signify “at the 
boundary line." Such a construction is obviously very narrow 
and technical ; it would render the law nugatory ; and a broad­
er meaning was necessarily intended. The word “to" in this 
connection means the destination of the property at any place 
within the state or country to which the continuous carriage 
extends. So held by the Inter-State Commerce Commission 
when dealing with the corresponding section of the Inter-State 
Commerce Act, supra. Re Grand Trunk R.W. Co., 2 I.C. Rep. 
at p. 501, when the Act was held to apply to foreign as well as 
domestic common carriers engaged in the transportation of pas­
sengers or property for a continuous carriage or shipment, from 
a place in the United States to a place in an adjacent foreign 
country (Canada).

The joint tariff referred to in this section results where two 
companies own connecting roads and unite in making a joint 
through tariff, thus forming practically a new and independent 
line. Under the Inter-State Commerce Act it has been held 
that a through tariff on a joint line is not the standard by which 
the separate tariff of either company is to be measured or con­
demned; Chicago R.W. Co. v. Osborne, 52 Fed. Rep. 917.

Through (i.e., joint) rates are not required to be made on a 
strictly mileage basis, but mileage is, as a general rule, an 
element of importance ; and due regard to distance proportions 
should be observed in connection with the other considerations 
that are material in fixing transportation charges: McMorran v. 
Grand Trunk R.W. Co., 2 I.C. Rep. 604.
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269. As respects all traffic which shall be carried from any From
point in a foreign country into Canada, or from a foreign conn-
try through Canada into a foreign country by any continuous'”*0 ,

Canada.route owned or operated by any two or more companies, whether 
Canadian or foreign, a Joint Tariff for such continuous route 
shall be duly tiled with the Board.

A foreign company must comply with this section : He Grand 
Trunk R.W. Co., supra.

270. The expression “Canadian company” in the last two 'Cana- 

preceding sections shall mean and include any company owning
or operating so much of any continuous line or route as lies in «iffined. 
Canada.

271. The facilities to be afforded as required by section 253 FaciHUe* 
shall include the due and reasonable receiving, forwarding and afforded 
delivering by the company, at the request of any other company, [j^ough 
of through traffic, and in the case of goods shipped by car load traffic, 
of the car with the goods shipped therein, to and from the rail­
way of such other company, at a through rate, and also the due
and reasonable receiving, forwarding and delivering by the com­
pany, at the request of any person interested in through traffic, 
of such traffic at through rates. 1 Edw. VII., c. 32, s. 1, Am.

This section has been considered with section 253, supra.

272. No company shall, by any combination, contract or Con- 
agreement, express or implied, or by other means or devices, 
prevent the carriage of goods from being continuous from the of 
place of shipment to the place of destination ; and no break in fright*1 
bulk, stoppage or interruption made by such company shall pre-™^^ 
vent the carriage of goods from being and being treated as one sarily in- 
continuous carriage from the place of shipment to the place of t<rrupt^<1‘ 
destination, unless such break, stoppage or interruption was 
made in good faith for some necessary purpose and without any 
intent to avoid or unnecessarily interrupt such continuous carri­
age or to evade any of the provisions of this Act.
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Section 272 is taken almost verbatim (omitting after “pre­
vent” the words “6*/ change of time schedule, carriage in differ­
ent cars”), from section 7, Inter-State Commerce Act. It is 
supplemental to the provisions of section 3, Inter-State Com­
merce Act (see section 253 (1)), and should be read and con­
strued therewith.

In Board of Trade of Troy v. Alabama Midland B. IV. Co., et 
al., 6 I.C. Rep. 2, the Inter-State Commerce Commission held 
that the continuity of carriage of freight over a line formed by 
two or more roads, is not broken in fact, and cannot be broken 
in law, by the charge of a local rate by one (or more) of such 
roads as its proportion of the through rate.

This section is not confined to a continuous carriage within 
Canada. It extends to “one continuous carriage from the place 
of shipment to the place of destination,” even though the boun­
dary line of a foreign country may be crossed on the route. So 
held in Be Grand Trunk B.W. Co., 2 I.C. Rep. 436, in the ease 
of shipments from Buffalo, Black Rock, and Suspension Bridge, 
in the United States, to Hamilton, Dundas, and several other 
points in Canada, where a rebate was made to certain consignees 
in Hamilton, Dundas, etc., and denied to others.

Filing
and 273. Joint tariffs shall, as to the filing and publication
tion of thereof, be subject to the same provisions in this Act as are
tariff* Applicable to the filing and publication of local tariffs of a simi-
When lar description ; and upon any such joint tariff being so duly
therein bled with the Board, the company or companies shall, until such
t® ba tariff is superseded or is disallowed by the Board, charge the
charged.
Proviso: toll or tolls as specified therein : Provided that the Board may 
foreign except from the provisions of this section the filing and publiea-
panie*. tiou of any or all passenger tariffs of foreign railway companies.
Informa­
tion an to 2. The Board may require to be informed by the company 
HonPof of the proportion of the toll or tolls, in any joint tariff filed,
rate're- "bich it or any other company, whether Canadian or foreign,
reived by is to receive or has received.
company. 274. The company shall deposit and keep on file in a con- 
t/fbe venient place open for the inspection of the public, during office 
open to hours, a copy of each of its tariffs at the respective places men- 
ïpectbin* tioned, as follows:—
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(a.) Standard Passenger and Freight Tariffs at every station standard 
or office of the company where passengers or freight, respect­
ively, are received for carriage thereunder.

(b.) Special Passenger and Freight Tariffs at every station Special 
or office of the company where passengers or freight, respec-tariff< 
tively, are received for carriage thereunder, and, as to such 
freight tariffs, as soon as possible, at each of its stations or 
offices to which freight traffic is to be carried thereunder.

(c.) Competitive Tariffs at each freight station or office of Competi- 
the company where goods are to be received and delivered there- tariff», 
under.

(d.) Joint Tariffs under sections 266 and 267 at each freight Joint 
station or office where traffic is to be received, and at each freight 
station to which such tariffs extend. 200. 207.

(c.) Joint Tariffs under section 268 at each freight station 
or office where such traffic is to be received and at each freight under 
station or office in Canada to which it is to be carried as itsHec-26Si 
destination.

(f.) Joint Tariffs under section 269 at each freight station *,oiPitariff»
or office in Canada to which such tariffs extend. under

see. 209.

2. The company shall keep on file at its stations or offices PuMica- 
where freight is received and delivered, a copy of the freight freight 
classification, or classifications, in force upon the railway, f0r‘t‘!^ifica* 
inspection during business hours.

3. The company shall post up in a prominent place at each Notice 
of its stations where passengers or freight, respectively, are posted at 
received for carriage, a notice in large type directing the pub- JJfpjJJJ 
lie attention to the place in such station where the passenger or where 
freight tariffs, respectively, are kept on file for public inspec-turiff*
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tion during business hours, and the station agent, or person in 
eharge at sueh station, shall produce to any applicant on request 
any particular tariff in use at that station which he may desire 
to inspect.

4. Notwithstanding anything in this section, the Board may, 
in addition to, or in substitution of, the publication of any tariff 
required by this section, by regulations or otherwise determine 
and prescribe the manner and form in which any such tariff 
shall be published or kept open by the company for public in­
spection, and may exempt from any such publication any com­
petitive tariffs or any joint tariff under sections 268 or 269. 51 
V., c. 29, s. 230, Am.

This section follows generally upon the lines of section 6 of the 
Inter-State Commerce Act, known as the “Publicity Section,” 
except that the freight and passenger tariffs must be posted up 
in two conspicuous places in every depot, station, or office where 
passengers or freight respectively are received for transporta­
tion, in such form that they can be accessible to the public. A 
practice seems to have prevailed in the United States of stating 
the place where such tariffs could be seen. This, it was decided, 
was not a compliance with the Inter-State Commerce Act: Rea 
v. Mobile & Ohio R.W. Co., 7 I.C. Rep. 43; Johnson v. C. St. P., 
M. d* 0. R.W. Co., 9 I.C. Rep. 221. It has been adopted in 
this section, however, as more convenient, as such tariffs in prac­
tice are frequently removed unless kept in a secure place.

In the Inter-State Commerce Act, the terminal charges are 
required to be stated separately in the schedules or tariffs of 
rates and charges for the transportation of property. By the 
interpretation clause, section 2 (n), toll or rate includes terminal 
charges, but there does not appear to be any particular provi­
sion in this Act requiring these to be separately specified.

General Provisions Respecting Carriage.
275. No contract, condition, by-law, regulation, declaration, 

or notice made or given by the company impairing, restricting 
or limiting its liability in respect of the carriage of any traffic, 
shall relieve the company from sueh liability, except as herein-
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after provided, unless such class of contract, condition, by-law, 
regulation, declaration or notice shall have been first authorized 
or approved by order or regulation of the Board.

2. The Board may, in any case, or by regulation, determine TWerof 
the extent to which the liability of the company may be so im­
paired, restricted, or limited; and may by regulation prescribe 
the terms and conditions under which any traffic may be carried 
by the company.

Sub-sections one and two are new provisions, and should be 
read with section 214 (3). In the notes to section 214 there 
is a full discussion of the classes of cases in which contracts 
may be made limiting the company's liability Such contracts 
must now be first approved by the Board.

The Canadian Freight Classification No. 12, as approved by 
the Board on 30th July, 1904, (see Canada Gazette, 1904, p.
195), contains a number of “Special Regulations and Condi­
tions” with regard to such contracts, some of which are here 
noticed.

By rule 7 “Owner’s Risk” is recognized, in the case of ar­
ticles so marked in the classification. There is also a provision 
that if the shippers decline to accept receipts so endorsed, the 
goods may be received on ordinary shipping notes and receipts 
without such endorsement, at 50 per cent, in addition to the 
rates which would be charged if shipped at owner’s risk and 
released, with the exception of plate or mirror glass, for which 
special provision is made. See Cobban v. Canadian Pacific R.IV.
Co., 26 O.R. 732.

Special provisions are made in this Classification for the car­
riage of live stock, referred to by McMahon, J., in Robertson 
v. Grand Trunk R.W. Co., 24 O.R., at p. 85, and the terms on 
which owners or drovers may be taken free on the same train 
with their live stock in consideation of their assuming the risks 
and obligations mentioned in the contract to be signed by them.
See Bicknell v. Grand Trunk R.W. Co., 26 A.R. 431. The rates 
and classification of live stock are based upon a maximum 
value, in case of horses of #100, cattle $50, etc., each fully re­
leased in accordance with the terms of their Special Live Stock 
Transportation Contracts. There are further special régula-
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tions for live stock and valuable* animals to be taken by special 
arrangement as to values and rates where not released. See p. 
70 of Classification.

Provision is also made that “in cases where shippers, owners, 
or agents, decline to enter into such contracts, the traffic may 
be taken at double rates, under ordinary liability as common 
carriers,” (p. 69) ; with a number of similar provisions for an­
alogous eases. These provisions are of course subject to revision 
from time to time by the Board, and will probably be the sub­
ject of further judicial decision.

3. Nothing in this Act shall be construed to prevent the car­
riage, storage or handling of traffic free or at reduced rates for 
the Dominion, or any provincial or municipal government, or 
for charitable purposes, or to or from fairs and expositions for 
exhibition thereat, or the carriage, free or at reduced rates, of 
destitute or homeless persons, transported by charitable societies, 
and the necessary agencies employed in such transportation ; 
nor to prevent the issuance of mileage, excursion or commuta­
tion passenger tickets, or the carriage at reduced rates of immi­
grants or settlers and their goods and effects, or any member 
of any organized association of commercial travellers with his 
baggage; nor to prevent railways from giving free carriage or 
reduced rates to their own officers and employees, or their 
families, or for their goods and effects, or to members of the 
Provincial Legislatures or of the press, or to such other persons 
as the Board may approve or permit ; nor to prevent the princi­
pal officers of any railway, or any railway or transportation 
company, from exchanging passes or free tickets with other 
railways, or railway or transportation companies, for their 
officers and employees and their families, or their goods ami 
effects; provided that the carriage of traffic by the company 
under this sub-section may, in any particular case or by genera! 
regulation, be extended, restricted, limited or qualified by the 
Board.
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This sub-section is taken from section 22, Inter- 
State Commerce Act, with appropriate alterations to suit 
political conditions. The provision as to carriage at reduced 
rates of immigrants or settlers is new; also the last provision 
for the carriage of traffic in any particular case or by general 
regulation. There is a provision in section 22, Inter-State Com­
merce Act, permitting the issuance of joint interchangeable 
5,000-mile tickets with special privileges for free luggage, which 
has not been adopted in this Act. A very important provision 
of section 22, Inter-State Commerce Act, has been omitted from 
this section, viz. : “Nothing in this Act contained shall in any 
uay abridge or alter the remedies now existing at common law 
or by s.tatute, but the provisions of this Act are in addition to 
such remediesand the provision that no pending litigation 
shall be affected. For a discussion of the objects of the Inter­
state Commerce Act, see Tift v. Southern RAV. Co., 123 Fed.
Rep. 789; Atchison RAW Co. v. Denver R.W. Co., 110 U.S. 667;
I. C. C. v. Cincinnati RAW Co., 167 U.S. 479.

At common law the common carrier was bound to receive and 
transport all goods offered on receiving reasonable compensation 
for such carriage. The carrier could not lawfully enforce un­
reasonable charges. Subject to the two leading prohibitions, 
that their charges shall not be unjust or unreasonable, and that 
they shall not unjustly discriminate so as to give undue prefer­
ence or disadvantage, the Inter-State Commerce Act left common 
carrière, as they were at common law, free to make special con­
tracts for increasing their business, to classify their traffic, to 
adjust and apportion their rates so as to meet the necessities of 
commerce, and generally to manage their business on the same 
principles as are adopted in other trades and pursuits ; I. C. C. 
v. Alabama Midland R.W. Co., 168 V.S. 144; I. C. C. v. E.. T.,
V. d (i. RAW Co., 181 U.S. 1 ; Rehlmer v. L. d A’. R.W. Co., 169 
V.S. 644, 175 U.S. 648.

Under this Act, in addition to the powers possessed by the 
Inter-State Commerce Commission, the Board prescribes the 
tolls which shall be charged, and decides what are reasonable 
rates.

4. Notwithstanding anything in this Act, the Board may Special 
make regulations permitting the company to issue special rate 
notices prescribing tolls, lower than the tolls in force upon the *Peoifio
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railway, to be charged for specific shipments between points 
upon the railway, not being competitive points, where it con­
siders the charging of the special tolls mentioned in any such 
notices will help to create trade or develop the business of the 
company or be in the public interest, and not otherwise con­
trary to the provisions of this Act: every such special rate 
notice or a duplicate copy thereof, shall be filed with the Board, 
and shall exist merely for the purpose of giving effect to the 
special rate charged for the specific shipment mentioned therein.

5. Tin- company shall furnish free transportation upon any of 
it# trains for members of the Senate and House of Commons of 
Canada with their baggage, and also for the members of the 
Board, and for such officers and staff of the Board as the Board 
may determine, with their baggage and equipment, and shall 
also, when required, haul free of charge any car provided for 
the use of the Board.

The following cases have been decided by the Board under 
this sub-section :—

A separate and distinct application must be made in each 
ease in which a special rate is asked to be permitted by the 
Board to enable it to judge of the effect of its order upon other 
industries, shippers, and dealers: Re Canadian Freight Associa­
tion, 3 Can. Ry. Cas. 427.

An application by the Grand Trunk R.W. Co. for authority 
to reduce the rates on bituminous coal to a certain place, used 
for manufacturing purposes, by 10 cents per ton below the pub­
lished rate charged to other shippers, was refused, on the ground 
that even if it were proved that certain manufacturers were un­
able to pay the high rate and carry on business successfully, the 
allowance1 of a reduction in the freight rate on any article of 
merchandise to one class of shippers, and the refusal of the same 
rate to another class, is unjust discrimination, and forbidden by 
section 252: Manufacturin' Coal Rates Case, 3 Can. Rv. Cas 
438.

Traffic by Water.
276. When the company owrns, charters, uses, maintains or 

works, or is a party to any arrangement for using, maintaining 
or working vessels for carrying traffic by sea or by inland water.
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between any places or ports in Canada, the provisions of this 
Act in respect of tolls shall, so far as they are applicable, extend 
to the traffic carried thereby.

Traffic Over or Through Certain Hallway Bridges or Tunnels.

277. When any company has power under any Special Act Traffic 

to construct, maintain and operate any bridge or tunnel for contain 
railway purposes, or for railway and traffic purposes, and to bridges, 
charge tolls for traffic carried over, upon, or through such struc­
ture by any railway, the provisions of this Act in respect of
tolls shall, so far as they are applicable, extend to such company 
and to the traffic so carried.

Express. Companies.

278. Every company which grants any facilities for the
carriage of goods by express to any incorporated express com- ties to lx* 
pany or person, shall grant equal facilities, on equal terms and 
conditions, to any other incorporated express company whichcom; 
demands the same. 51 V., c. 29, s. 242. 1 ,n

There is no jurisdiction under the Act to enquire into the 
reasonableness of the rates charged by Express Companies. So 
decided in Vickers Express Company v. Canadian Pacific R.W.
Co., and Dominion Express Co., 9 O.R. 251, 13 A.R. 210.

The employment of the station agents of a railway company 
to act as agents of an express company, with the privileges 
they have at stations, is a facility within the meaning of this 
section. Such privilege cannot In* granted to one express com­
pany and refused to another: Ibid.

The company may decline altogether to permit an express 
business to be done on its line by an express company. As put 
bv the U. 8. Supreme Court, it is not a “common carrier of 
common carriers.” Express Companies’ Cases, 117 U.8. I.

An express company is not bound to carry except according 
to its profession, and is entitled to discriminate as to its custo­
mers. It is not confined by any rule or regulation as to the 
charges it may make, provided they are rearonable. Johnson
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v. Dominion Eiprtss Co., 28 O.R. 203. Accordingly in the lat­
ter case it was held that the defendants could not be compelled 
to carry “packed parcels,” i.c., a large number of small par­
cels packed together in one large parcel, at their usual tariff 
for single parcels by size and weight.

This section has been re-enacted in the present Act without 
amendment. The powers of the Board as to tolls and the various 
matters referred to in the preceding sections do not apply to 
express companies. Express companies do not come under the 
operation of the Inter-State Commerce Act. 1, I.C. Rep. 677.

Penalties and Actions.

Penalty's 279. The company or any director or officer thereof, or anv 
for viola- .
tion of receiver, trustee, lessee, agent or person, acting for or employed 
ton/*40 ^e company, who, alone or with any other company or per­

son, shall wilfully do or cause to be done, or shall willingly 
suffer to be done, any act, matter or thing, contrary to the pro­
visions of, or to any order, direction, decision or regulation of 
the Board, made or given under this Act in respect of tolls, or 
who shall aid or abet therein, or shall wilfully omit or fail to do 
any act, matter or thing thereby required to be done, or shall 
cause or willingly suffer or permit any act, matter or thing so 
directed or required thereby to be done, not to be so done, or 
shall aid or abet any omission or failure, or shall be guilty of 
any infraction of any such order, direction, decision or regula­
tion, or any of such provisions of this Act, or shall aid or abet 
therein, shall for each offence be liable to a penalty of not more 
than one thousand dollars, nor less than one hundred dollars. 
51 V., c. 29, s. 241, Am.

Penalties 2. Any company or any officer or agent thereof, or any per- 
hiMnghy son rptinK f(,r or employed by the company, who, by means of 
company, false billing, false classification, false report of weight, or by 

any other device or means, shall know’ingly, wilfully, or shall 
willingly suffer or permit any person or persons to obtain trans­
portation for goods at less than the required tolls then author-
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ized and in force on the railway of the company, shall for each penalties. for faleo
offence be liable to a penalty of not exceeding one thousand hilling hv
dollars nor less than one hundred. !*?****"*

3. Any person or any officer or agent of any incorporated 
company who shall deliver goods for transportation to the com­
pany, or for whom as consignor or consignee the company shall 
transport goods, who shall knowingly or wilfully, by false bill­
ing, false classification, false weighing, false representation of 
the contents of the package, or false report of weight, or by any 
other device or means, whether with or without the consent or 
•onnivance of the company, its agent or agents, obtain transpor­
tation for such goods at less than the regular tolls then author­
ized and in force on the railway, shall for each offence be liable 
to a penalty of not exceeding one thousand dollars, nor less than 
one hundred dollars. The Board may make regulations provid­
ing that any such person or company «hall, in addition to the 
regular toll, be liable to pay to the company a further toll not 
exceeding fifty per cent, of the regular charge. The company 
may, and when ordered by the Board shall, open and examine 
any package, box, case, or shipment, for the purpose of ascer­
taining whether this sub-section has been violated.

4. Any person or company, or any officer or agent of any Penalties 

company, who shall offer, grant, or give, or shall solicit, accept,
or receive any rebate, concession, or discrimination in respect

, discnmin-
of the transportation of any traffic by the company, whereby ation.
any such traffic shall by any device whatsoever, be transported 
at a less rate than that named in the tariffs then in force, nr for 
whom the company, or any of its officers or agents, shall by any 
such means be induced to transport traffic, and thereby to dis­
criminate unjustly in his, its, or their favour as against any 
other person or company, or who shall aid or abet the company 
in any unjust discrimination, shall for each offence be liable to 
a penalty not exceeding one thousand dollars nor less than one 
hundred dollars.

3.">—RY. ACT.
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5. Whenever the company tiles with the Board any tariff, 
and such tariff comes into force and is not disallowed by the 
Board, under this Act, or participates in any such tariff, the 
lolls in such tariff, while so in force, shall as against such com­
pany, its officers, agents or employees, in any prosecution under 
this Act, be conclusively deemed to be the legal tolls chargeable 
by such company, and any departure therefrom shall be an 
offence under this Act.

6. The Company shall, in addition to any penalty in this 
section provided, be liable at the suit of any person injured to 
three times the amount of the actual damage he may be proved 
to have sustained, by reason of any infraction by the company 
or any officer, servant,-or agent of the company, of any of the 
provisions of, or of any order, direction, decision, or regulation 
made or given by the Board under this Act in respect of tolls. 
51 V., c. 29, s. 290, Am.

7. No prosecution shall be had or instituted for any penalty 
provided under this section, nor shall any action be commenced 
for any treble damages under this section without the leave of 
the Board first being obtained.

Section 241 of the former Act has been discarded. The 
first sub-section is taken largely from the Inter-State Commerce 
Act, section 10 (1), (as amended March 2, 1889), omitting 
the provision for a fine of $5,000 for each offence which 
made a misdemeanour punishable in the Circuit Court of the 
I'nited States within whose jurisdiction such offence is com­
mitted; also the provision for imprisonment of the offender for 
a term not exceeding two years where the offence is an unlaw­
ful discrimination in rates; the penalty of imprisonment was 
abolished by the Elkins Act, February 19th, 1903, and the 
amount of the fine which might be imposed was increased to 
$20,000.

Sub-section 2 is copied substantially from sub-section 2 of 
section 10, Inter-State Commerce Act, omitting its provisions that 
the offender shall be deemed guilty of a misdemeanour and 
upon conviction in any court of competent jurisdiction within 
the district in which such offence was committed, be subject to 
a fine not exceeding $5,(XX). Imprisonment has been abolished.
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Sub-section 3 also follows sub-section 3 of section 10 Inter- 
State Commerce Act, with similar omissions. The last two 
sentences in this sub-section are new, and not in the Inter-State 
Commerce Act.

Sub-sections 4 and 5 are copied from corresponding portions 
of the United States statute amending the Inter-State Com­
merce Act, passed February 10th, 1003, 32 Statutes at Large.

By the former section 200 (Act of 1888), the amount un­
justly exacted was also recoverable. Section 8 of the Inter- 
State Commerce Act contains a similar provision.

The liability under this and the other sub-sections of section 
270 is confined exclusively to a breach of duty under the sec­
tions relating to tolls, Nos. 251 to 277. The liability of the com­
pany under the remaining sections of the Act, and at common 
law, remains unchanged, but in respect of offences against these 
sections the common law is excluded, since the statute has not 
declared that the remedy given by it is not exclusive but cumu­
lative. Windsor Coal Co. v. Chicago R.W. Co., 52 Fed. llep. 
716.

For a recovery of treble damages under a State statute see 
Union Pacific R.W. Co. v. Goodridge, 140 U.S. 680.

An action by a shipper to recover a payment charged by 
the carrier in excess of charges to other shippers of similar 
goods was held to be an action for a penalty, and the plaintiff 
was held to strict proof in his complaint. Parsons v. Chicago 
R.W. Co., 167 U.S. 447. See also Dc Barg Baya Merchants’ 
Line v. Jacksonville R.W. Co., 40 Fed. Rep. 392.

The similar provisions of the Inter-State Commerce Act 
creating a statutory liability against the carrier under sub-sec­
tion 6 are in the nature of a penal statute, and the damages 
sought are in the nature of a penalty. As no time is mentioned 
in the Act within which the action may be brought to recover 
damages, the Statute of Limitations of the State in which the 
Court is situate will govern. Ratiean v. Terminal R.W. Co., 114 
Fed. Rep. 666; Murray v. Chicago R.W. Co., 92 Fed. Rep. 868.

A receiver of a railway company is bound to comply with 
the provisions of this section, as of the Inter-State Commerce 
Act, in like manner as the insolvent corporation which he rep­
resents as trustee. United States v. De Coursey, 82 Fed. Rep. 
302.
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The offence of “false billing” created by sub-section 3 is 
complete when the property is delivered for transportation, 
and such transportation to the place of destination is not essen­
tial to constitute the offence. The gist of the offence is the fraud­
ulent act by which the lower rate is secured for the transporta­
tion of the property. Davis v. United States, 104 Fed. Rep. 136.

Actual discrimination in rates charged is necessary to con­
stitute a violation of the Inter-State Commerce Act; and the 
mere making or offering of a discriminating rate, under which 
it is not shewn that any shipment was ever made, constitutes no 
legal injury to a shipper who is charged a higher rate: Lehigh 
Valley R.W. Co. v. Rainey, 112 Fed. 487.

The remedy of the shipper against the carrier to recover 
damages at common law remains until the Legislature enacts a 
statutory remedy. In such case the statutory remedy super­
sedes the common law remedy, unless the statute expressly 
declares such remedy to be cumulative and not exclusive: Wind­
sor Coal Co. v. Chicago R.W. Co. (1892), 52 Fed. Rep. 716.

There is no section in this Act corresponding to section 22 of 
the Inter-State Commerce Act, which expressly provides that its 
provisions are in addition to the remedies now existing by com­
mon law or statute.

A “party-rate ticket” for ten persons may be issued at a 
rate less than that charged to one individual for like transporta­
tion on the same trip, without infringing this sub-section. I. C. 
C. v. Balto d R.W. Co., 145 U.S. 263.

Collection of Tolls:

Enforcing 280. In case of refusal or neglect of payment on demand of
payment any lawful tolls, or any part thereof, the same shall be recover- 
of tolls. 17 * ....

able in any court of competent jurisdiction ; or the agents or
servants of the company may seize the goods for or in respect 
whereof such tolls are payable, and may detain the same until 
payment thereof, and in the meantime the said goods shall be 
at the risk of the owners thereof. 51 V., c. 29, s. 234, Am.

Sale of 2. If the tolls are not paid within six weeks, and where the 
good# to g00ds are perishable goods, if the tolls are not paid upon de- 
tolls.



COLLECTION OP TOLLS. 549

maud, or such goods are liable to be destroyed while in the 
possession of the company by reason of delay in payment or 
taking delivery by the consignee, the company may advertise 
and sell the whole or any part of such goods, and out of the 
money arising from such sale retain the tolls payable and all 
reasonable charges and expenses of such seizure, detention and 
sale, and shall deliver the surplus, if any, or such of the goods 
as remain unsold, to the person entitled thereto. 51 V., c. 29, s.
235, Am. »

3. If any goods remain in the possession of the company un- yn. 
claimed for the space of twelve months, the company may there- 
after, and on giving public notice thereof by advertisement for
six weeks in the Official Gazette of the province in which such Notice, 
goods are, and in such other newspapers as it deems necessary, 
sell such goods by public auction, at a time and place which Sale, 
shall be mentioned in such advertisement, and, out of the pro­
ceeds thereof, pay such tolls and all reasonable charges for stor­
ing, advertising and selling such goods ; and the balance of the A'ppliea- 
proceeds, if any, shall be kept by the company for a further 
period of three months, to be paid over to any person entitled 
thereto. 51 V., c. 29, s. 236.

4. In default of such balance being claimed before the ex- vn. 
piration of the period last aforesaid, the same shall be deposited 
with the Minister of Finance and Receiver General for the pub­
lic uses of Canada, but may be claimed by the person entitled 
thereto at any time within six years from the date of such de­
posit. 51 V., e. 29, s. 237. Am.

This section embraces four sections of the former Act as 
above indicated.

In sub-section 1 “refusal” has been substituted for “denial” 
in the first, and “lawful” for “such” in the second line.

In sub-section 2 an important and useful amendment has 
been made, in the case of perishable goods, providing for their 
immediate sale.



550 CANADIAN RAILWAY ACT.

In sub-s^tion 3 the original section is preserved unaltered; 
and in sub-section 4 the surplus, instead of being paid to the 
Minister of Finance, for the purpose mentioned until claimed, 
is deposited with him, and may be claimed within six years 
after such deposit.

The sections in the Act of 1888, are reproduced from the 
Act of 1879, 42 Viet., cap. 9, sec. 17.

In Worden v. Canadian Pacific R.W. Co., 13 O.R. 652, de­
cided under the same provisions in the Act of 1879 that the goods 
must remain in the defendant’s possession for at least a year, 
unless the tolls have been demanded from the persons liable, it 
was held that the whole section must be read together, which 
shews that a demand is required. A post-card adressed to the 
plaintiff’s address is not a sufficient demand, unless it is shewn 
to have reached him.



PART XII.

Agreements.

Amalgamation Agreements, sees. 281-283. 

Traffic Agreements, sec. 284.

281. Where the company is authorized by any Special Agree- 
Act of the Parliament of Canada, to enter into an agreement for 
with any other company for selling, conveying or leasing toor 
such company the railway and undertaking of the company. Btion of 
in whole or in part, or for purchasing or leasing from sueh™*1"8^ 
company, the railway and undertaking of such company, in 
whole or in part, or for amalgamation, such agreement shall Approval 
be first approved by two-thirds of the votes of the shareholders jjo]JeJ£c 
of each company, parties thereto, at an annual general meeting, 
or at a special general meeting of each company called for the 
purpose of considering such agreement, at each of which meet- Sancton 
ings shareholders representing at least two-thirds in value of the J** rG|Jer* 
capital stock of each company are present or represented bv Council 
proxy ; and upon such agreement being so approved, and mPnda- 
duly executed it shall be submitted to the Board with an appli- 
cation for a recommendation to the Governor in Council for 
the sanction thereof.

2. Notice of the proposed application therefor shall be pub-Notice of 
lished in The Canada Gazette for at least one month prior toJJJ}1^’ 
the time, to be stated therein, for the making of such appliea- Hoard, 
tion, and also, unless the Board otherwise orders, for a like 
period in one newspaper in each of the counties or electoral 
districts through which the railway, to be sold, leased or am­
algamated, runs, in which a newspaper is published.
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3. Upon such notice being given the Hoard shall grant or 
refuse such application, and upon granting the same shall make 
a recommendation to the Governor in Council for the sanction 
of such agreement.

4. Upon such agreement being sanctioned by the Governor 
in Council, a duplicate original of such agreement shall be 
tiled in the office of the Secretary of State for Canada, and 
thereupon such agreement shall come into force and effect, and 
notice thereof shall be forthwith given in The Canada Gazette, 
and the production of The Canada Gazette containing such no­
tice shall be prima facie evidence of the requirements of this 
section being complied with.

Power to amalgamate. Amalgamation without express stat­
utory authority is a delegation by one company to another of 
the powers conferred upon it by Act of Parliament and as such 
is unlawful: Hodges on Railways, 7th Ed. 54; Great Sorthcrn 
/MV. Co. v. Eastern Counties R.W. Co., 9 Ilare 306; and it is 
equally unlawful on grounds of public policy for a railway 
company to agree to abstain from exercising its charter powers : 
Montreal, etc., R.W. Co. v. Chateauguay, etc., R.W. Co., 35 S. 
C.R. 48, 4 Can. Ry. Cas. 83. If such an agreement is brought 
about in any manner as by the transfer of its stock by one com­
pany to another without any provision for its restoration, it is 
invalid: Great Sorthcrn R.W. Co. v. Eastern Counties R.W. Co., 
supra, and where the London & North Western R.W. Co. were 
to work the lines of the Birkenhead R.W. Co., using its property 
and plant, and charging a fixed sum for working expenses, this 
was considered to be a virtual amalgamation and therefore 
void: Winch v. Birkenhead, etc., R.W. Co., 16 Jur. 1035. The 
subject of leasing the line to another and amalgamating with it 
was discussed at length in Carleton, etc., R.W. Co. v. Great 
Southern R.W. Co., 21 N.B.R. 339, where it was held in an ac­
tion for an injunction that the Courts would not enforce an 
agreement by one company authorizing another to build a separ­
ate track alongside its own on its right of way and leasing a 
portion of its lands for that purpose. In Beman v. Rufford, 1 
Sim. (N.S.) 550, an agreement that two companies should work 
a third company and have perfect control of it and exercise all
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its rights and work it for twenty-one years, was considered to be 
illegal, but in Midland R.H\ Co. v. Great Western R.W. Co., 
L.R. 8 Ch. 841, at p. 858, Mellish, L.J., thought that while an 
agreement which practically amounts to a lease and which pre­
vents the lessor company from entering into a contract with 
other companies might be invalid, yet a working agreement hav­
ing no exclusive clauses in it would be valid even though the 
practical effect might be that the lessee company was the only 
one which from its geographical situation could practically 
work the line, the saving element in the latter contract being 
that the lessor might at any moment when it thought it advan­
tageous, work the line again for its own benefit or enter into an 
agreement with some other company to do so.

Invalid leases or agreements for amalgamation must, how­
ever, be distinguished from mere working agreements which 
under 8 Viet., cap. 20, sec. 87 (Imp.), as under section 284 
infra, might be perfectly valid as in Llangelly R.W. Co. v. Lon­
don, etc., R.W. Co., L.R. 7 II.L. 550, which provided that the 
defendants should, subject to plaintiffs’ by-laws, have running 
powers over their lines, should maintain their own staffs at 
plaintiffs’ offices and carry plaintiffs’ traffic, if required 
(but only if required), by the latter. This agreement was 
upheld as being a mere working arrangement ; but if such 
an agreement required the running company to operate the 
other’s lines and guarantee a “toll” which was in effect a guar­
antee of dividends on the former’s stock it would be invalid as 
a complete delegation of its powers: Simpson v. Dennison, 10 
Hare 51, and where receipts were to be brought into one com­
mon fund and divided in fixed proportions it would be illegal : 
Charlton v. Newcastle, etc., R.W. Co., 7 W.R. 731. A mere 
transfer of assets by one joint stock company to another will 
not thereby merge the two companies into one: Maple Leaf Rub­
ber Co. v. Brodie, Q.R. 18 S.C. 352.

The eases in England upon the amalgamation of railways 
are numerous but turn generally upon the construction of terms 
contained in the special Acts authorizing such a course. They 
are collected in Hodges on Railways, pp. 54 to 57, and notes. 
Reference may particularly be made to Shrewsbury, etc., R.W. 
Co. v. Shropshire, etc., R.W. Co., 6 ILL.C. 113, where the subject 
of amalgamation was much discussed and it was stated by Lord
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Cranworth, at p. 131, that a railway company cannot grant a 
lease of its property and lines unless authorized by Act of Par­
liament to do so. See also notes to section 284, infra.

282. Vpon any agreement for amalgamation coming into 
effect, as provided in the last preceding section, the companies, 
parties to such agreement, shall, subject to the provisions of 
this Act and the Special Act authorizing such agreement to be 
entered into, be deemed to be amalgamated, and shall form 
one company, under the name, and upon the terms and con­
ditions in such agreement provided, and the amalgamated 
company shall possess and be vested with all the railways ami 
undertakings, and all other the powers, rights, privileges, 
franchises, assets, effects, and properties, real, personal, and 
mixed, belonging to, possessed by, or vested in the companies, 
parties to such agreement, or to which they, or any or either 
of them, may be or become entitled, and shall be liable for all 
claims, demands, rights, securities, causes of action, complaints, 
debts, obligations, works, contracts, agreements, or duties, to 
as full an extent as any, or either, of such companies were at 
or before the time that the amalgamation agreement came into 
effect.

283. Notwithstanding anything in any agreement made or 
sanctioned under the provisions of the last two preceding sec­
tions, every act, matter or thing, done, effected or confirmed un­
der or by virtue of this Act or the Special Act before the date of 
the coming into effect of such agreement, shall be valid as if 
such agreement had never come into effect ; and such agree­
ment shall be subject, and without prejudice, to every such 
act, matter or thing, and to all rights, liabilities, claims and 
demands, present or future, which would be incident to, or con­
sequent upon such act, matter or thing if such agreement had 
never come into effect, and in the ease of an agreement, for 
amalgamation, as to all acts, matters and things so done, effect­
ed or confirmed, and as to all such rights, liabilities, claims
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and demands, the amalgamated company shall for all purposes 
stand in the place of and represent the companies who are 
parties thereto, and the generality of the provisions of this sec­
tion shall not be deemed to be restricted by any special Act, un­
less this section is expressly referred to in such special Act, and 
expressly limited or restricted thereby.

Apart from such a saving clause as this the Courts will 
always endeavour so to construe legislation approving of am­
algamation so that the rights of those having claims against 
the original companies will be protected. Therefore an Act 
authorizing the union of two companies and declaring that any 
deed executed by them under the Act should be valid to “all 
intents and purposes in the same manner as if incorporated in 
the Act,” while it gave the companies power to bargain in re­
spect of their own rights gave them no legislative authority 
over the rights of third persons: Cayley v. Cobourg, etc., R.W.
Co., 14 Gr. 571; and see Fargey v. Grand Junction R.W. Co.,
4 O.R. 232; and Demorest v. Midland R.W. Co., 10 P.R. 73.
Such a saving clause would not in the absence of express declara­
tion to the contrary be construed so as to render a company 
taking over another line, liable for claims not recoverable against 
the line so taken over: Attorney General v. Macdonald, 6 Man.
L.R. 372 ; but where a joint traffic agreement was made with the 
Toronto, Grey & Bruce R.W. Co., which was attacked on the 
ground of ultra vires, it was held that defendants who had 
taken over that road and were bound to assume all its contracts 
the traffic being specially mentioned in the legislation sanc­
tioning the amalgamation, were unable to contend that it was 
invalid even though such a contention might have been open to 
the Toronto, Grey & Bruce Railway: Owen Sound, etc., Co. v. 
Canadian Pacific R.W. Co., 17 OR. 691, 17 A.R. 482.

Traffic Agreements.

284. The directors may, at any time, make and enter into Traffic 
any agreement or arrangement, not inconsistent with the pro- JJfer,^8 
visions of this or the Special Act, with any other company, 
either in Canada or elsewhere, for the interchange of traffic 
between their railways or vessels, and for the division and ap­
portionment of tolls in respect of such traffic.
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2. The directors may also make and enter into any agree­
ment or arrangements, not inconsistent with the provisions 
of this or the Special Act, for the running of the trains 
of one company over the tracks of another company, and 
for the division and apportionment of tolls in respect of 
such traffic, and generally in relation to the management 
and working of the railways, or any of them, or any part there­
of, and of any railway or railways in connection therewith, 
for any term not exceeding twenty-one years, and to provide, 
either by proxy or otherwise, for the appointment of a joint 
committee for the better carrying into effect any such agree­
ment or arrangement, with such powers and functions as are 
considered necessary or expedient,—subject to the like consent 
of the shareholders, the sanction of the (iovemor in Council 
upon the recommendation of the Board, application, notices and 
filings, as provided in section 281 with respect to amalgamation 
agreements, except that publication of notices in The Canada 
Gazette shall be sufficient, and that the duplicate original of 
such agreement or arrangement shall upon being sanctioned 
be filed with the Board : Provided that the Board may, by 
order or regulation, exempt the company from complying with 
any of the foregoing conditions with respect to any such agree­
ment or arrangement made or entered into by the company 
for the transaction of the usual and ordinary business of the 
company, and where such consent of the shareholders is deem­
ed by the Board to be unnecessary. 51 V., c. 29, ss. 238, 239. 
Am.

3. Neither the making of any such arrangement or agree­
ment. nor anything therein contained, nor any approval there­
of, shall restrict, limit, or affect any power by this Act vested 
in the Board, or relieve the companies from complying with 
the provisions of this Act.

An agreement between a railway company and a steamship 
line for a fixed through rate and a rateable division of the pro-
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ceeds is quite within the powers of a railway company : Owen 
Sound Steamship Co. v. Canadian Pacific R.W. Co., 17 O R. 
691,17 A.R. 482, and there is no principle of public policy which 
renders void a traffic agreement between two railways for the 
purpose of avoiding competition : Hare v. London, etc., R.W. 
Co., 2 J. & IÎ. 80, and a stipulation not to compete upon certain 
parts of the line is no such fraud upon the public as to render 
an agreement to that effect invalid : Shrewsbury, dc., if.IV. Co. 
v. Birmingham, etc., R.W. Co., 17 Q.B. 652, nor, semble, is an 
agreement that one of the contracting companies will not carry 
traffic over a particular portion of its line: Lancaster, etc., if. 
IV. Co. v. London, etc., R.W. Co., 2 K. & J. 293; but an agree- 
ment by one company not to operate its line is invalid : Mont­
real, etc., R.W. Co. v. Chateauguay, etc., R.W. Co., 4 Can. Ry. 
Cas. 83, as is also an alienation by a company of the tolls to be 
earned upon a portion of its line, and directors have no power 
to make any such agreement: Shrewsbury, etc., R.W. Co. v. 
Birmingham R.W. Co., 22 L.J. Ch. 682, nor have directors any 
power to enter into an agreement fixing and regulating the fu­
ture traffic to be carried over a line which the company pro­
poses to construct so as to give another company an interest in 
such traffic and the profits arising from it: Midland R.W. Co. 
v. London, etc., R.W. Co., L.R. 2 Eq. 524 ; and where a working 
agreement respecting their existing lines has been made by two 
companies, it is not to be assumed that such companies are to 
be prohibited from constructing other lines to which it shall 
not apply and such an agreement if made would probably be 
ultra vires: Midland R.W. Co. v. London, etc., R.W. Co., supra. 
A stipulation to divide profits earned on a common portion of 
the lino is not invalid : Shrewsbury, etc., R.W. Co. v. London, 
etc., R.W. Co., 17 Q.B. 652. Where one railway company grants 
to another the use of its lines, stations and facilities without 
any restriction upon such use, it cannot prevent the grantee 
from using the same for any lawful object even though it would 
have no power to make a similar use of them itself: Great Nor­
thern R.W. Co. v. Eastern'Counties R.W. Co., 9 Hare 306.

Traffic Agreements in Canada. The original of this clause 
was first enacted by 22 Viet., cap. 4, sec. 2, and the tendency of 
the Courts has been to construe it liberally. In Michigan Cent­
ral R.W. Co. v. Welleans, 24 S.C.R. 309, at p. 317, Sedgwick, J., 
says : “The object of the legislature was to facilitate in every
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possible way the operation and working of railways generally 
throughout Canada and to legalize the bringing in of foreign 
railways and the capital of foreign railway companies for that 
purpose. We are therefore required to give such a construction 
to the section in question as will beat give effect to that policy 
provided we keep within the expressed intention of the legis­
lature as manifested in the section itself.” Accordingly an 
agreement by a foreign railway company with the Canada Sou­
thern K.W. Co., by which it took possession of the latter's line 
and was to ‘‘maintain, work and operate” it in the manner 
provided in the agreement, was upheld by the Supreme Court 
as valid, both under the above general clause* and under the 
Special Act of the Canada Southern R.W. Co.; reversing in 
this respect, Welleuns v. Canada Southern R.W. Co., 21 A.R. 
297. Where also an agreement wTas entered into pursuant to 
this section providing for the same rates on through traffic, n 
division of profits in specified proportions and the rendering 
of mutual statements; the agreement was considered to be valid 
so far as its terms were concerned, but as it was not pleaded 
that the necessary two-thirds majority of the shareholders had 
approved of it, it was treated as invalid on this account and the 
fact that such shareholders had subsequently in annual and 
other reports, been advised of it and had not objected was not 
treated as equivalent to their consent: Great Western R.W. Co. 
v. Grand Trunk R.W. Co., 24 U.C.R. 107, 25 U.C.R. 37. An 
agreement between two companies for the purpose of combin­
ing their rolling stock plant and material and of working ami 
operating both lines and exercising the franchises of both un­
der the joint management of both companies for twenty-one 
years and of appointing a joint committee called an “Exeeu- 
tive Committee” was upheld and it was laid dowrn that similar 
but less elastic provisions in the companies’ private statutes did 
not limit the operation of this general enactment. The case 
contains a review of many of the English decisions down to 
1879: Campbell v. Northern R.W. Co., 26 Or. 522.

Maintenance of premises bp working company. Where one 
company agreed to maintain the premises of another in sub­
stantial repair it was bound to repair damages due, ns it con­
tended, to natural causes or the original defective construction 
of the line : North Eastern R.W. Co. v. Scarborough, etc., R.W. 
Co., 8 Ry. & C. Tr. Cas. 157. Under the pow’er to ‘‘main-



TRAFFIC AGREEMENTS 559

tain” a railway, reasonable improvements consistent with the 
purpose of the undertaking are included: Scvenoaks, .etc., RAY. 
Co. v. London, etc., R.W. Co., 11 Ch. D. 625.

Approval of agreement bg Governor in Council. This sec­
tion and section 281 are evidently based on the English Hailway 
Clauses Act 1863,26 & 27 Viet., cap. 92, sec. 22, as amended by 36 
& 37 Viet., cap. 48, sec. 10; but they have been a good deal al­
tered and are less elaborate. It will be observed that the powers 
of the Board with reference to working agreements and agree­
ments for amalgamation are advisory only, the Governor in 
Council being the body clothed with final authority to sanction 
or otherwise deal with the agreement. In England the Board of 
Trade and later the Railway Commissioners have had to con­
sider a number of working agreements and the cases recording 
their decisions upon them are collected in Hodges on Railways 
(7th Ed.), pp. 527 to 530. It is said in that work at p. 527, that 
the Commissioners have regarded their duties in relation to the 
approval of working agreements as being (1), To ascertain that 
the companies have the power to enter into the agreement sub­
mitted for approval. (2), To ascertain whether if entered into, 
such working agreements will be advantageous to the interests 
of the public; and (3), To ascertain that their own powers un­
der the Railways Clauses Act (1863), and th«* Regulation of 
Railways Act (1873), are not affected by the proposed agree- 
ment. The following cases on this subject may be consulted : 
Huddersfield v. Great Northern, etc., RAY. Co., 4 Ry. & C. 
Tr. Cas. 44: Re Taff Vale, etc., RAY. Co As working agreement 
ib. 54.

Power of Board to varg agreements. Sub-section 3, supra, 
may be compared with the more elaborate but similar provision 
in 51 & 52 Viet., cap. 25, sec. 11 (Imp.), under which it was 
held that the Railway Commissioners might set aside an agree­
ment previously entered into which required a railway company 
to accept no coal for carriage at one of its stations unless mined 
from the ‘‘Petre Estate”: Rishton v. Lancashire, etc., RAY. Co., 
8 Ry. & C. Tr. Cas. 74. On this Wills, J.. says at p. 81, “Sec­
tion 11 of the Act of 1888 is more sweeping still and it seems 
to me that that also was passed for the very purpose of remov­
ing any possible doubt as to the jurisdiction of this Court to 
interfere with private arrangements of this kind when public 
considerations and the public interests require it.”
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285. Where n company is unable to meet its engagements 
with its creditors, the directors may prepare a scheme of 
arrangement between the company and its creditors (with or 
without provisions for settling and defining any rights of share­
holders of the company as among themselves, and for raising, 
if necessary, additional share and loan capital, or either of 
them) and may file it in the Exchequer Court with a declara­
tion in writing, under the common seal of the company, to 
the effect that the company is unable to meet its engagements 
with its creditors, and with an affidavit of the truth of such 
declaration made by the president and directors, or by a ma­
jority of the president and directors, of the company, to the 
best of their respective judgment and belief. 1 Edw. VII., c. 
31, s. 1, Am.

2. After the filing of the scheme, the Exchequer Court may, 
on the application of the company on summons or motion in a 
summary way, restrain any action against the company on such 
terms as the Exchequer Court thinks fit. 1 Edw. VII., e. 31, 
s. 2, Am.

3. Notice of the filing of the scheme shall be published in 
The Canada Gazette. I Edw. VII., c. 31, s. 3.

4. After such publication of notice, no execution, attach­
ment, or other process against the property of the company 
shall be available without leave of the Exchequer Court, to be 
obtained on summons or motion in a summary way. 1 Edw. 
VIT., c. 31, s. 4, Am.
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General remarks. This legislation which was only recently 
enacted, gives remedies other than those conferred by means of 
the appointment of a receiver on behalf of bondholders dis­
cussed in notes to sections 111 to 116, or for the sale of a rail­
way which was dealt with under section 240. It is copied from 
the English Railway Companies Act, 1867, 31 & 32 Viet., cap. 
127, secs. 6 to 21, with some amendments and omissions; but 
lacks the accompanying provision (section 4), that the rolling 
stock of a railway in operation shall not be seized under execu­
tion, but the creditor must levy by applying for the appoint­
ment of a receiver.

Constitutionality. Although the Province of Nova Scotia 
enacted similar legislation by 37 Viet., cap. 104, appearing at 
page 1 of the statutes of 1875, doubts were thrown upon its 
constitutionality in Murdoch v. Windsor, etc., /MV. Co., Russ. 
Eq. R. (N.S.), 137, 3 Cart. 368, and in Re Windsor, etc., R.W. 
Co., 16 N.S.R. 612, 3 Cart. 387, because by the R.N.A. Act, 
section 91 (21), legislation respecting “Bankruptcy and Insol­
vency” is within the exclusive jurisdiction of the Dominion of 
Canada and therefore in the* Murdoch Case it was decided that 
there was no power to affect the rights of creditors even of a 
provincial railway company by a scheme drawn up pursuant to 
the Nova Scotian statute. Where, however, the proposed scheme 
merely amounted to a change in the character of the capital 
stock of the company it was held that for that purpose it could 
not be considered to be bankruptcy legislation and therefore 
unconstitutional and the scheme was approved: Re Windsor, 
etc., R.W. Co., 16 N.S.R. 312, 3 Cart. 387. This statute was re­
enacted in 1884 as R.S.N.S., cap. 54, but while not repealed, was 
not consolidated in the Revised Statutes of 1900.

In Quebec an Act was passed (56 Viet., cap. 36,) provid­
ing for the sequestration and sale of any railway subsidized by 
the local government and which either becomes insolvent or 
fails to carry out the obligations imposed upon it by its charter 
and this statute was held to be constitutional even though the 
railway had been declared to be a work for the general advan­
tage of Canada: Nantel v. Baie des Chaleurs R.W. Co., Q.R. 9 
S.C. 47; Baie des Chaleurs. R.W. Co. v. Nantel, Q.R. 9 Q.B. 
64 (Hall and Wurtele, J.T., dissenting). It is doubtful 
whether this decision would be now followed as it in effect 
declares that a provincial statute may interfere with the road-

3(1—RY. ACT.
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bed and operation of a Dominion railway: see Madden v. Xelson, 
etc., li.W. Co. (1899), A.C. 626; Canadian Pacific li.W. Co. v. 
Hoy, 1 Can. Ry. Cas. 196, and notes 2 Can. Ry. Cas. 265, ct seq. 
As by section 91 of the B. N. A. Act, the Federal Parliament 
has jurisdiction in respect of “Bankruptcy and Insolvency,” 
there is no doubt of its power to pass this legislation, and, con­
ceivably, it could be made applicable to provincial as well as 
federal railways. It is not clear from the terms of the statute 
whether provincial railways could take the benefit of it. It 
was v passed as an amendment to the Railway Act
1888, and not as a substantive statute : 1 Edw. VII., cap. 31, 
sec. 17, and presumably applies only to railways otherwise 
within the purview of that statute. The term “Company” ap­
pearing throughout the section is defined by section 2 (r), to 
mean “a railway company and includes any person having 
authority to construct or operate a railway” while by section 
3, ante, the Railway Act is to “apply to all persons, companies 
and railways (other than Government railways) within the 
legit authority of the Parliament of Canada.” For tin- 
purpose of bankruptcy legislation, every company, however in­
corporated, may be within the legislative authority of Canada, 
and therefore there is nothing to prevent this part of tin- Act 
from applying to provincial as well as Dominion railway compan­
ies unless its incorporation in a statute otherwise intended to in­
clude the former only, supplies an argument to the contrary.

Scope of section. The settlement of creditors’ claims is the 
object of the clause and any scheme providing for raising a 
large amount of loan capital without providing for the ultimate 
payment of creditors will not be sanctioned : lie Lctterkenny 
li.W. Co., I.R. 4 K(|. 538. In any such scheme the various class­
es of creditors must be fairly treated and it should show a rea­
sonable prospect of providing for the ultimate payment of their 
claims: Murdoch v. Windsor, etc., li.W. Co., Russ. Eq. (N.S.). 
at p. 140; but a scheme which appears to be honestly framed 
with a view to the benefit of all parties will not be rejected be­
cause a portion of the assets comprised in it was appropriated for 
payment of debenture inteerest : lie East tV West India Dock Co.. 
44 Vh. I). 38, and a scheme for converting mortgages and bonds 
into irredeemable debenture stock is within the scope of the 
section : He Irish, etc., li.W. Co., Ir. R. 2 Eq. 425, 3 Eq. 190; and 
see He Windsor, etc., H.W. Co., 16 N.S.R. 312.

8837
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Effect on creditors. It will be observed that while by section 
286, infra, provision is made for rendering a scheme binding on 
debenture holders, the holders of rent charges or charges on 
income, and the holders of guaranteed, preferred or ordinary 
stock, no provision is made for binding any outside creditor 
unless he assents to it, and so where a scheme proposed that 
outside creditors should receive fully paid up shares in full 
of their claims which were to be thereby discharged, the Court 
refused in view of the opposition of some of the outside credi­
tors to approve the scheme and laid down the rule that where a 
scheme contains a clause seriously affecting the rights of out­
side creditors, the Court will require the consent in writing 
of every such outside creditor before it confirms the scheme: 
lie Bristol, etc., li. IV. Co., L.R. 6 Eq. 448; but where such a 
scheme does not purport to bind outside creditors and its appro­
priation of the free assets could not be complained of by them 
as they had no lien upon such assets and the scheme appeared 
to be honestly framed for the benefit of all parties, the Court 
would not give effect to the objections of a large unsecured 
creditor, who not being bound by the scheme is still entitled 
to look to the assets (if any) of the company after secured 
creditors have been paid : Rc East d- West India Dock Co., 44 
( 'h. I). 38 per Chittv, ,J„ at p. 44, quoting Stevens v. Mid-IIants 
li.ir. Co., L.R. 8 Ch. 1064, 1068; see also Hr Cambrian R.W. 
Co.’s Scheme, L.R. 3 Ch. 278. Even though creditors are not 
bound by a scheme, the Court has not merely permitted them to 
he heard, but in certain cases has given effect to their objections 
by declining to sanction the scheme : Re Bristol, <tc., R.W. Co., 
L.R. 6 Eq. 448; Re Somerset, etc., R.W. Co., 18 W.R. 332. As 
explaining the general principle of this legislation, Cotton. L.J., 
in Re East & West India Dock Co., supra, at p. 65, says: “What 
we have to consider is, does not this scheme afford a reasonable 
prospect of providing for the payment of creditors? That is 
really the principal object of the scheme. If the company say 
‘we cannot pay our creditors,’ then a scheme must be prepared, 
and it will be binding as between the company and its share­
holders and debenture holders, but it is prepared with a view 
of paying the creditors.” The secretary of the company to 
whom salary is due is no more bound by the scheme than any 
other outside creditor though he may not have opposed it : He 
Teiqn Valley R.W. Co., 17 W.R. 817. The rights of debenture 
holders or secured creditors are noted under section 286, infra.
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Stay of proceedings. Sub-section 2 of section 285 provides 
for staying actions while a scheme is maturing and though out­
side creditors may not be ultimately lanind by it, yet where 
honestly framed with a view to protecting all interests the Court 
will stay an outside creditor’s action during the period allowed 
for perfecting it and obtaining the neeessary approval, but it 
will not do so unless the scheme proposes to make reasonable 
provision for the payment of such creditom : Ite Cambrian if.IV. 
Co.*8 Scheme, L. K. 3 Ch. 278, and in a proper case such pro­
ceedings will be stayed even though the three months allowed by 
seetion 287, infra, bave elapsed and no extension of time has 
been granted: Robertson v. Wrexham, Mold, etc., if.IV. Co., 17 
W.R. 137 ; though in this case such a stay was only granted on 
tenus that the defendants would consent to judgment being en­
tered for the plaintiffs' claim. The power of the Court to stay 
an action upon a summary application under sub-section 2. 
supra, is gone when the scheme has been enrolled and approved 
by the Court under section 287, sub-section 4, infra; after en­
rolment the company cannot obtain an injunction either against 
an outside creditor or one iMUind by the scheme except by bring­
ing an action therefor: Re Potteries, etc., R.W. Co., L.R. 5 Ch. 
67. Sub-section 4, supra, also has reference only to the period 
before enrolment of the scheme, after enrolment leave to issue 
execution need not be obtained by any one not bound by it: 
Re Potteries, etc., R.W. Co., supra; nor is leave necessary in any 
ease where a scheme has been considered and dismissed : Re 
Bristol, etc., R.W. Co., 20 L.T.N.S. 70; but while still pendi»i • 
creditors must obtain leave before they can issue execution up­
on a writ of sci fa, against a shareholder for unpaid calls due 
under his share by virtue of section 108. supra : Re Devon, etc., 
R.W. Co., 6 Eq. 310; and a person holding debentures was for­
bidden to bring an action upon them during the period of sus­
pense: London Financial Association v. Wrexham, Mold, etc., 
R.W. Co., 18 Eq. 566.

286. The seheme shall he deemed to be assented to by the 
holders of mortgages or bonds issued under the authority 
of this or any Special Act relating to the company, when it 
is assented to in writing by three-fourths in value of th«- holders 
of such mortgages or bonds, and shall Is? deemed to be assented
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to by the holders of debenture stock of the company when it 
is assented to iu writing by three-fourth* in value of the holders 
of such stock. 1 Edw. VII., c. 31, s. 5, Am.

2. Where any rent charge or other payment is charged A»wnt of
. holders

on the receipts of, or is payable by, the company m consid-cf rent 
eratiou of the purchase of the undertaking of another com- ®[l*rg0l,, 
pany, the scheme shall be deemed to be assented to by the holders 
of such rent charge or other payment when it is assented to in 
writing by three-fourtlis in value of such holders. 1 Edw. VII., 
c. 31, s. Ô.

3. The scheme shall be deemed to be assented to by the Assent of 
guaranteed or preference shareholders of the company when
it is assented to in writing as follows:—If there is only onepn-fer- 
class of guaranteed or preference shareholders, then by three- 8|mre. 
fourths in value of that class ; and if there are more classes of holders, 
guaranteed or preference shareholders than one, then by three- 
fourths in value of each such class. 1 Edw. VII., c. 31, s. 7.

4. The scheme shall be deemed to be assented to by the Absent of
. , . ordinary

ordinary shareholders of the company when it is assented toH|iar,,. 
by a special general meeting of the company specially called ho,der*- 
for that purpose. 1 Edw. VII., c. 31, s. 8.

5. Where the company is lessee of a railway, the scheme Assent of
shall be deemed to be assented to by the leasing company when èompany 
it is assented to as follows :— i* lessee

railway.
(a.) In writing by three-fourths in value of the holders of 

mortgages, bonds and debenture stock of the leasing company ;

(6.) If there is only one class of guaranteed or preference 
shareholders of the leasing company, then in writing by three- 
fourths in value of that class, and if there are more classes of 
guaranteed or preference shareholders in the leasing company 
than one, then in writing by three-fourths in value of each such
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(c.) By the ordinary shareholders of the leasing company 
at a special general meeting of that company specially called 
for that purpose. 1 Edw. VII., c. 31, s. 9.

6. The assent to the scheme of any class of holders of mort­
gages, bonds or debenture stock, or of any class of holders of 
a rent charge or other payment as aforesaid or of any class of 
guaranteed or preference shareholders, or of a leasing company, 
shall not be requisite in case the scheme does not prejudicially 
affect any right or interest of such class or company. 1 Edw. 
VII., c. 31, s. 10.

Assent of debenture holders and shareholders. After a 
scheme has been duly assented to by three-fourths in value of 
the debenture holders, dissenting debenture holders though en­
titled to appear and state their objections will be bound by 
the scheme unless it can be shewn that the approval of the ma­
jority was obtained by fraud: Re East <V West, etc., R.W. Co., 
L.R. 8 E<j. 87. The assent of the statutory majority of three- 
fourths of any class cannot be dispensed with if any existing 
right of that class is “prejudicially affected” under sub-section 
6, supra, it being for them and not for the Court to consider 
whether the schema gives them such benefits that their rights on 
the whole are not ‘‘prejudicially affected:” lie Neath, etc., R.W. 
Co. (1892), 1 Ch. 349. Though a debenture holder has a judg­
ment for the amount of his debenture and interest, he is still a 
debenture holder, and cannot claim that he is an outside creditor 
and not bound by the scheme as not assenting to it: Potteries, 
de., R.W. Co. v. Minor, L.R. 6 Ch. 621. And where the holder 
of debentures has turned his security into irredeemable deben­
ture stock he will still be bound by any scheme of arrangement 
which is binding on the debenture holders: London Financial 
Association v. Wrexham, Mold, etc., R.W. Co., L.R. 18 Eq. 566. 
Holders of preferred half-shares do not form a separate class 
who must separately approve of the scheme under this section: 
Re Brighton d* Dgkc R.W. Co., 44 Ch. D. 28; but though pre­
ference shareholders are given the same right of voting at meet­
ings as ordinary shareholders, the consent of preference share- 
holders as a separate class must still be obtained: Rc Cambrian 
R.W. Co., 19 W.R. 871.
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287. If, at any time within three months after the filing Appiim-
of the scheme, or within such extended time as the Exchequer confirma-
Court, from time to time, thinks fit to allow, the directors of hVn ofscheme.
the company consider the scheme to be assented to as by this 
Act required, they may apply to the Exchequer Court by peti­
tion in a summary way for confirmation of the scheme.

2. Notice of any such application when intended shall be Notice of 
published in The Canada Gazette. 1 Edw. VII., c. 31, s. 11, Am.JJJ,1"5 * * * * * 11

3. After hearing the directors, and any creditors, share- t'ontirnm- 
holders, or other persons whom the Exchequer Court thinks court, 
entitled to be heard on the application, the Court, if satisfied
that the scheme has been, within three months after the tiling 
of it, or such extended time, if any, as such Court has allowed, 
assented to as required by this Act, and that no sufficient ob­
jection to the scheme has been established, may confirm the 
scheme. 1 Edw. VII., c. 31, s. 12, Am.

4. The scheme when confirmed shall be enrolled in the Ex- Enmi- 
chequer Court, and thenceforth it shall be binding and effec-
tual to all intents, and the provisions thereof shall, against and 
in favour of the company and all persons assenting thereto 
or bound thereby, have the like effect as if they had been enacted 
by Parliament. 1 Edw. VII., c. 31, s. 13, Am.

5. Notice of the confirmation and enrolment of the schemeXotiwof 
shall be published in The Canada Gazette. 1 Edw. VII., c. 31.
s. 14.

Confirmation and Enrolment. Where a scheme had been con­
firmed, the enrolment of the confirmation order was stayed on
the application of outside creditors who within thirty days from
tin* date of the order had applied for a re-hearing: Hi Devon, 
itc., R.W. Co., 6 Eq. 615. After enrolment, the right to apply by
summary application for a stay of a creditor’s action, no longer 
exists; but where the creditor or others arc bound by the scheme
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an action for a stay ami for an injunction in tliv usual course 
is proper: Re Potteries, etc., R.W. Co., L.R. 5 Ch. 67, and notes 
to section 285, supra.

Staying proceedings. It was said in Re Manchester d* Mil­
ford R.W. Co., W.N. 1881, 121, that the Court may amend and 
alter the scheme, but no such right is expressly given and it 
was decided in Re Neath dr Brecon R.W. Co. (1892), 1 Ch. 349, 
that no order would be made in the absence of consent from 
three-fourths of every class “prejudicially affected” by any 
order. Such a rule if it exists must therefore necessarily be 
subject to modification in this respect. See notes to section 286, 
supra. Where the rules of practice make provision for bind­
ing absent parties by published notices or other means, the 
Court may invoke such rules for the purpose of binding absent 
debenture holders by a proposed scheme of arrangement : Sara­
gossa, etc., R.W. Co. v. Collingham (1904), A.C. 159, reversing 
Coltingham v. Slopcr (1901), 1 Ch. 769.

288. The company shall at all times keep at its principal 
or head office printed copies of the scheme when confirmed and 
enrolled and shall sell such copies to all persons desiring to 
buy them at a reasonable price, not exceeding ten cents for 
each copy.

2. If the company fails to comply with this provision it 
shall be liable to a penalty not exceeding one hundred dollars 
and to a further penalty not exceeding twenty dollars for 
every day during which such failure continues after the first 
penalty is incurred. 1 Kdw. VII., c. 31, s. 15.

289. The judge of the Exchequer Court may make general 
rules for the regulation of the practice and procedure of the 
Court under the last preceding four sections of this Act, which 
rules shall have force and effect when they are approved by the 
Governor in Council. 1 Edw\ VII., c. 31, a. 16.



PART XIV.

Offences and Penalties.

290. No company shall, either directly or indirectly, employ Company 
any of its funds in the purchase of its own stock, or in the pUreha#e 
acquisition of any shares, bonds or other securities issued by in 
any other railway company in Canada ; but this shall not affect com 

the powers or rights which any company in Canada now has or Pan,C9 
possesses by virtue of any Special Act to acquire, have or hold ExisUag 
shares, bonds or other securities, of any railway company in saved. 
Canada or the United States. 51 V., c. 29, s. 276, Am.

2. Every director of a railway company, who knowingly per- Penalty 
m its the funds of any such company to be "in violation 5K!-
of this section, shall incur a penalty of one thousand dollars fortor8- 
each such violation, which penalty shall be recoverable on in­
formation filed in the name of the Attorney-General of Canada : 
and a moiety thereof shall belong to Ilia Majesty, and the other 
moiety thereof shall belong to the informer ; and the acquisition 
of each share, bond or other security, or interest, as aforesaid, 
shall be deemed a separate violation of the provisions aforesaid.
51 V., c. 29, s. 277.

Apart from statute, “it is at first sight beyond the power of 
one trading corporation to become shareholder in another and 
to apply its funds for that purpose.” If, however, it is author­
ized by its charter or special Act, it may of course do so: Ur 
Barneds Banking Co., L.R. 3 Ch. 105, at p. 112; and a railway 
company cannot, without express authority, purchase shares in 
another company : Salomons v. Laing, 12 Beav. 339 ; but, semble; 
where authorized to hold a certain number of shares in another 
corporation, it may take up new stock issued in respect of the 
holdings which it is authorized to possess : Great Western U.W.
Co. v. Metropolitan U.W. Co., 11 W.R. 481 ; nor can a railway

05
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company without express authority secure the capital of and 
guarantee the profit of a connecting steamboat line: Cotman v. 
Eastern Counties li.W. Co., 10 Beav. 1.

The general principle that a company without express power 
or necessary implication cannot buy shares of another company 
was discussed and re-affirmed in Ur British, etc., Assn , 8 Ch D 
679.

291. Every person not connected with the railway, or em­
ployed by the company, who walks along the track thereof, 
except where the same is laid across or along a highway, is liable 
on summary conviction to a penalty not exceeding ten dollars.

2. Every person who wilfully breaks down, injures, weakens 
or destroys any gate, fence, erection, building or structure of a 
company, or removes, obliterates, defaces or destroys any printed 
or written notice, direction, order, by-law or regulation of a com­
pany, or any section of, or extract from this Act or any other 
Act of Parliament, which a company or any of its officers or 
agents have caused to be posted, attached or affixed to or upon 
any fence, post, gate, building or erection of the company, or 
any ear upon any railway, shall be liable on summary convic­
tion to a penalty not exceeding fifty dollars, or, in default of 
payment, to imprisonment for a term not exceeding two months.

3. Every person who enters upon any railway train without 
the knowledge or consent of an officer or servant of the company 
with intent fraudulently to be carried upon the said railway 
without paying fare thereon, or who wilfully obstructs or im­
pedes any officer or agent of the company in the execution of his 
duty upon any train, railway, or upon any of the premises of 
the company, or who, not being an employee of the company, 
wilfully trespasses by entering upon any of the stations, ears, or 
buildings of the company in order to occupy the same for his 
own purposes, shall be liable to the like penalty or imprisonment, 
and shall be liable to be proceeded against and dealt w ith in like 
manner, as mentioned in sub-section 2 of this section in regard 
to fi" offences therein mentioned.
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4. Any person charged with an offence under this sect ion Wit-
nesses.

shall be a competent witness on his own behalf. 51 V., c. 29, s.
273, Am. ; 62-63 V., c. 37, s. 4.

Walking on the Track. Even though a company may have 
known that its track was habitually used by persons who wished 
to reach a nearby highway, that was not construed as a license 
to use it, and a person injured is a trespasser and not entitled 
to recover for injuries he sustained while so trespassing, even 
though the company's train in approaching such highway had 
failed to give the statutory warnings: <!rand Trunk li.W. Co. v. 
Anderson, 28 S.C.K. 541, reversing Anderson v. Grand Trunk 
PAY. Co., 27 O.R. 441. 24 A.It. 672; and see Jones v. Grand 
Trunk ll.W. Co., 16 A.It. 37, 18 S.C.R. 696. But where with 
the tacit acquiescence of the company the fence which it was 
required to maintain alongside its tracks had been removed, and 
a foot-way across its tracks habitually used, it was held that the 
parents of a child killed at this point might recover, because 
there was a neglect of duty in permitting the track to remain 
unfenced at this point: Tabb v. Grand Trunk PAV. Co., 4 Can.
Ry. Cas. 1, followed Potvin v. Canadian Pacific PAY. Co., 4 Can.
Ry. Cas. 8. In Pennsylvania, under somewhat similar circum­
stances, a different result has been arrived at: Paltimore, etc.,
PAY. Co. v. Schwindling, 101 Penn. St. 258. In neither the 
Tabb or Potvin Cases, supra, was section 291 referred to. In 
Citric v. Cleveland, etc., PAY. Co., 13 Am. & Eng. Ry. Cns. N.S.
783, at p. 787, it was said that employees in charge of a train 
are entitled to assume that anyone standing or walking on the 
track will in due time remove himself from danger, and they 
are not required to stop or check tin* speed of the train until 
they become aware that he is oblivious of his peril. A large 
number of cases on this point are collected in 13 Am. & Eng.
Ry. Cas. N.8., pp. 770 to 825. In a peculiar case, where a person 
on the track stepped off to avoid a train but was pushed on again 
by a cow which got on the right of way owing to the neglect of 
the company’s duty to fence, and was injured by the train, he 
was not allowed to succeed: Schreiner v. Great Northern PAY.
Co., 58 L.R.A. 75. Where a person properly in defendants’ 
yards chose to walk between the rails instead of outside of them 
and was injured, lie was precluded by his own contributory 
negligence from recovering: Phdlips v. Grand Trunk PAY. Co.,
1 Can. Ry. Cas. 399. Mowing Callender v. Carleton Iron Co.,
9 Times L.R. 646, 10 Tunes L.R. 366.
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Destruction of Railway Property. With this section should 
be read section 489 of the Criminal Code, as follows :—

“Every one is guilty of an indictable offence and liable to 
five years’ imprisonment who in manner likely to cause danger 
to valuable property, without endangering life or person :

(a) Places any obstruction upon any railway, or takes up, 
removes, displaces, breaks, or injures any rail, sleeper, or other 
matter or thing belonging to any railway; or

(b) shoots or throws anything at an engine or other rati way 
vehicle ; or

(c) interferes without authority with the points, signals or 
other appliances upon any railway ; or

{<!) makes any false signal on or near any railway ; or
(e) wilfully omits to do any act which it is his duty to do; or
(/) does any other unlawful act.”
“2. Every one who does any of the acts above mentioned 

with intent to cause such danger is liable to imprisonment for 
life, R s c. e. 168, m. 38 and 89.”

Obstructing Railways. With this compare section 490 of the 
Criminal Code which enacts that:

“Every one is guilty of an indictable offence and liable to 
two years imprisonment who, by any act or wilful omission 
obstructs or interrupts or causes to be obstructed or interrupted, 
the construction, maintenance or free use of any railway, or 
any part thereof, or any matter or thing appertaining thereto 
or connected therewith. R.S.C. c. 168, ss. 38 and 39.’’

292. If the Board orders any company to erect, at or near, 
or in lieu of, any highway crossing at rail level, a foot bridge, 
or foot bridges, over its railway, for the purpose of enabling 
persons, passing on foot along such highway, to cross the rail­
way by means of such bridge or bridges, from and after the 
completion of such foot bridge or foot bridges so required to 
be erected, and while the company keeps the same in good and 
sufficient repair, such crossing shall not be used by foot pas­
sengers on the said highway, except during the time when the 
same is used for the passage of carriages, carts, horses or cattle 
along the said road.
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2. Every person who offends against the provisions of this 
section is liable, on summary conviction to a penalty not ex-<«>111 

ceeding ten dollars. 51 V., c. 29, s. 274, Am. pl,ance‘

293. Every company which shall erect, operate or main- Penalry 
tain any bridge, approach, tunnel, viaduct, trestle, or any build- /km! etc!, 
ing. erection or structure, in violation of this Act, or of any0*tim-s in
order or regulation of the Hoard, shall for each offence incur violation 
a penalty of fifty dollars. Sub. for 51 V., c. 29, a. 189.

Compare sections 202 and 203, ante.

294. The company, or any director or officer thereof, or Liability 
. . ' , .. » of com-any receiver, trustee, lessee, agent, or person, acting tor or panv

employed by the company, doing, causing or permitting to bedirw- 1 ‘ ... tor*, etc.,
done, any matter, act or thing contrary to the provisions of incertain
this or the special Act or to the orders or directions of**86*- 
the Governor in Council, or of the Board, or Minister made 
hereunder, or omitting to do any matter, act or thing 
required to be done on the part of any such company, or per­
son, is liable to any person injured thereby for the full amount 
of damages sustained by such Act or omission; and if no other Damage», 
penalty is in this or the special Act provided for any such 
act or omission, is liable, for each offence, to a penalty of not Penalty, 
less than twenty dollars, and not more than five thousand dol­
lars, in the discretion of the Court before which the same is 
recoverable. 51 V., c. 29, s. 289, ss. 1, Am.

This was discussed in the “General Note on Negligence in 
Operating Railways,” ante, part IX.

To Whom the Section Applies. The words “any per­
son injured thereby” were considered in Le May v. Cana­
dian Pacific R.W. Co., 18 OR. 314, 17 A.R. 293, and it 
was held, contrary to some expressions of opinion in Mc- 
Lauchlin v. Midland R.W. Co., 12 O.R. 418, that they in­
cluded the railway company’s employees, but per Osler, J.A., 
at p. 391, the words should not be construed “in derogation of 
the common law rule as to the non-liability of the master for
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an injury sustained by one servant through the negligence of 
a fellow servant unless, in the case of a particular act or omis­
sion provided against, such extended construction is plainly 
required.” This case was followed in Curran v. Grand Trunk 
h\\V. Co., 25 A.K. 407, at p. 411. In Plester v. Grand Trunk 
l!.\Y. Co., 1 Can. By. Cas. 27, where a person hauling gravel 
over another’s farm missing had his horse killed it was said, 
obiter, that he would be entitled to damages under this section.

295. Every person who is intoxicated while he is in charge 
of a locomotive engine, or acting as the conductor of a car or 
train of cars, is guilty of an indictable offence and liable to ten 
years’ imprisonment. 51 V., c. 29, s. 292.

2. Every person who sells, gives or barters any spirituous 
or intoxicating liquor to or with any servant or employee of 
any company, while on duty, is liable on summary conviction 
to a penalty not exceeding fifty dollars, or to imprisonment with 
or without hard labour for a period not exceeding one month, 
or to both. 51 V., e. 29, s. 292.

296. Every officer or servant of, and every person employed 
by the company, who wilfully or negligently violates any by­
law, rule or regulation of the company or its directors lawfully 
made and in force, or any order or notice of tin- Board, or of the 
Minister or of an inspecting engineer, of which a copy has been 
delivered to him, or which has been pasted up or open to his 
inspection in some place where his work or his duties, or any of 
them, are to lie performed, if such violation causes injury to any 
person or to any property, or exposes any person or any proper­
ty to the risk of such injury, or renders such risk greater than 
it would have been without such violation, although no actual 
injury occurs, is guilty of an offence, and shall, in the discre­
tion of the court before which the conviction is had, and ac­
cording as such court considers the offence proved to be more 
or less grave, or the injury or risk of injury to person or pro­
perty to lie more or less great, be punished by fine or imprison-
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ment, or both; but no such fine shall exceed four hundred dol­
lars, and no such imprisonment shall exceed the term of five 
years. 51 V., c. 29, s. 294, Am.

2. The company may, in all cases under this section, pay the Hecovery 

amount of the penalty and costs, and recover the same from itv
the offender or deduct it from his salary or pay. 51 V., c. 29, fromem- 
8. 295.

See notes to section 243, cl scq.

’ ployees.

297. Every person who wilfully or negligently violates any 
by-law, rule, or regulation of the company is liable, on summary 
conviction, for each offence, to a penalty not exceeding the 
amount therein prescribed, or if no amount is so prescribed, to 
a penalty not exceeding twenty dollars; but no such person 
shall be convicted of any such offence, unless at the time of 
the commission thereof a printed copy of such by-law, rule or 
regulation was openly affixed to a conspicuous part of the sta­
tion at which the offender entered the train or at or near which 
the offence was committed. 51 V., c. 29, s. 29G.

See notes to section 243, cl s<q.
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298. Every person who—

(a.) bores, pierces, cuts, opens or otherwise injures any cask, 
box or package, which contains wine, spirits or other liquors, intent to 
or any case, box, sack, wrapper, package or roll of goods, in, content*, 
on or about any car, waggon, boat, vessel, warehouse, station 
house, wharf, quay or premises of, or which belong to any com­
pany, with intent feloniously to steal or otherwise unlawfully 
to obtain or to injure the contents, or any part thereof, or,—

(6.) unlawfully drinks or wilfully spills or allows to run to^,..^.^
waste any such liquors, or any part thereof,— or

waiting
is liable, on summary conviction, to a penalty not exceeding Iiquor. 
twenty dollars over and above tin* value of the goods or liquors
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Penalties so taken or destroyed, or to imprisonment, with or without hard 
labour, for a term not exceeding one month, or to both. 51 V., 
e. 29, s. 297.

With this compare section 491 of the Criminal Code, which 
is as follows :

“Every one is guilty of an offence and liable, on summary 
conviction, to a penalty not exceeding twenty dollars over and 
above the value of the goods or liquors so destroyed or dam­
aged or to one month’s imprisonment with or without hard 
labour, or to both, who

(a.) wilfully destroys or damages anything containing any 
goods or liquors in or about any railway station or building, 
or any vehicle of any kind on any railway, or in any warehouse, 
ship or vessel, with intent to steal or otherwise unlawfully to 
obtain or to injure the contents, or any part thereof; or

(b.) unlawfully drinks or wilfully spills or allows to run 
to waste any such liquors or any part thereof. R.S.C. c. 38, s. 
62; 51 V., c. 29, s. 297.”

Kach 299. When the violation of, or failure to comply with,
violation any provisions of this Act, or any regulation or order or direc-
of thin 0f the Hoard, or the Minister, or the Governor in Council,
Act, or .... .
order or of any inspecting engineer, is made an offence subject to
under, a Penalty, by this Act, or by any regulation made under this
distinct Act, each day’s continuance of such violation, or failure, to offence. . . „

comply, shall constitute a new and distinct offence.

omission 2. For the purpose of enforcing any penalty under any of
(ffoflicer, provisio,,., 0f this Act, or enforcing any regulation, order, or
deemed direction of the Board, the Minister, or the Governor in Council,
or omis- or any inspecting engineer, made under this Act, the act, omis-
eompnny Rlon’ or ^a^ure °f any officer, agent, or other person acting for,
Certain or employed by the company acting within the scope of his em-
mav^ie* plovment shall in every case be also deemed to be the act, omis-
im posed sjon or failure of such com pan v as well as that of the person ; 
on sum-
mary and anything done or omitted to be done by the company which, 
tioîiiT >f done or omitted to be done by any director, or officer there-
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of, or any receiver, trustee, lessee, agent, or person acting for JJ‘covery 
or employed by the company, would constitute an offence un- penalties, 
der this Act, shall also be held to be an offence committed by 
such company, and upon conviction thereof the company shall 
be subject to the like penalties as are prescribed by this Act 
with reference to such persons. (New).

300. Where any penalty, prescribed for any offence under l^cowy 
this Act, is one hundred dollars or less, with or without impris- penalties 
onment, the penalty may, subject to the provisions of this
Act, be imposed and recovered on summary conviction before 
a justice of the peace ; and where the penalty prescribed is more 
than one hundred dollars and less than five hundred dollars, 
the penalty may, subject, as aforesaid, be imposed and re­
covered on summary conviction before two or more justices, 
or before a police magistrate, a stipendiary magistrate or any 
person with the power or authority of two or more justices of 
the peace.

2. Whenever the Board shall have reasonable ground forl'm- 
belief that the company, or any person or corporation is violât- 
ing or has violated any of the provisions of this Act in respect by
of which violation a penalty may be imposed under this Act,^j£^y 
the Board may request the Attorney General for Canada to 
institute and prosecute proceedings on behalf of Ills Majesty 
the King against such company or person for the imposition 
and recovery of the penalty provided under this Act for such 
violation, or the Board may cause an information to be tiled in 
the name of the Attorney General for Canada for the imposi­
tion and recovery of such penalty.

3. No prosecution shall be had against the company for any Pnweu-
penalty under this Act in which the company might be held ’^'^y 
liable for a penalty exceeding one hundred dollars, without the«v«r 
leave of the Board being first obtained. (New). *100‘

301. Where the company has been convicted of any penalty ivnaltie» 
under this Act, such penalty shall be the first lien or charge *h^£oe 
upon the railway, property, assets, rents and revenues of the railway, 
company.

37—IT. ACT.



PART XV.

Statistics, and Returns.

Interpre- 302. In the following sections of this Act down to section 
Ut,on‘ three hundred and eight inclusive, unless the context other
"Com wise requires, the expression “company” means a company
pnn' constructing or operating a line of railway in Canada, whether 

otherwise within the legislative authority of the Parliament of 
Canada or not, and includes any individual or individuals not 
incorporated, who are owners or lessees of a railway in Canada, 
or parties to an agreement for working a railway in Canada. 
51 V., c. 29, s. 298.

It will be noted that this has reference to any company op­
erating or constructing a line in Canada. It would not apply 
to a company which merely had a canvassing and advertising 
agent : Bcrtin v. Northern Pacific R.W. Co., Q.R. 9 S.C. 321 ; a 
decision under the Quebec Revised Statutes, sections 4754 and 
4757.

Annual 303. Every company shall annually prepare returns in ac 
to l™* corda nee with the forms contained in schedule one to this Act. 
prepared. 0f its capital, traffic and working expenditure, and of all in­

formation required, as indicated in the said form, to be fur­
nished to the Minister ; and such returns shall be dated ami 

Form and s*Pne^ by, and attested upon the oath of the secretary, or some 
ut testa- other chief officer of the company, and of the president, or in 

his absence, of the vice-president or manager of the company.

Period 2. Such returns shall be made for the period included from 
Included, the date to which the then last yearly returns made by tin 

company extended, or from the ci mmencement of the opera­
tion of the railway, if no such returns have been previously 
made, and, in either case, down to the last day of June, in tin- 
then current year.
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3. A duplicate copy of such returns, dated, signed and1)11 ph• for
attested in manner aforesaid, shall be forwarded by such coin- Minister

pany to the Minister within three months after the first day of 
July in each year.

4. The company shall also, in addition to the information Other 
required to be furnished to the Minister, as indicated in theJ^JJ11* 
said schedule one, furnish such other information and returns required, 
as are, from time to time, required by the Minister.

5. Every company which makes default in forwarding such Penalty 
returns in accordance with the provisions of this section, shall 1f,',,jnnon 
incur a penalty not exceeding ten dollars for every day during ylhmce. 
which such default continues.

6. The Minister shall lay before both Houses of Parliament, Return*

thereof, the returns made and forwarded to him in pursuance mittedto
of this section. 51 V., c. 29, s. 299.

The duplicate copy of the returns required by sub-section 
3, supra, must be an exact copy and where in one of the com­
pany’s lists a shareholder’s name was inadvertently omitted it 
was held that the lists were not duplicates and that the company 
was liable to a penalty under the Act requiring such lists : 
Towner v. Hiawatha, etc., Co., 30 O.R. 547.

304. Every company shall, weekly, prepare returns of its Weekly 
traffic, that is to say, from the first to the seventh of the month ™tu,ns 
inclusive, from the eighth to the fourteenth inclusive, from the traffic, 
fifteenth to the twenty-first inclusive, and from the twenty- 
second to the close of the month, inclusive, and such returns 
shall lx* in accordance with the form contained in schedule two 
to this Act, and a copy of such returns, signed by the officer 
of the company responsible for the correctness of such returns, 
shall be forwarded by the company to the Minister, within 
seven days from the day to which the said returns have been 
prepared. The Minister may in any case extend the time with­
in which such returns shall be forwarded.
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2. Every company which makes default in forwarding the 
weekly returns to the Minister, shall incur a penalty not ex­
ceeding ten dollars for every day during which such default 
continues. 51 V., c. 29, s. 300, Am.

3. Every person who, knowing the same to be false in any 
particular, signs any return required by this or the next preced­
ing section, is guilty of an offence punishable on summary con­
viction. 51 V., c. 29, s. 301, Am.

305. Every company shall, within one month after the first 
days of January and July, in each and every year, make to 
the Minister, under the oath of the president, secretary or 
superintendent of the company, a true and particular return of 
all accidents and casualties, whether to life or property, which 
have occurred on the railway of the company during the half 
year next preceding each of the said periods respectively, set­
ting forth—

(a.) the causes and natures of such accidents and casualties;

(6.) the points at which they occurred, and whether by 
night or by day;

(c.) the full extent thereof, and all the particulars of the
same;

And shall also, >vhen required by the Minister, return a true 
copy of the existing by-laws of the company, and of its rules 
and regulations for the management of the company and of its 
railway. 51 V., e. 29, s. 302, Am.

Compare sections 235 and 236, ante.

306. The Minister may order and direct, from time to time, 
the form in which such returns shall he made up, and may 
order, and direct any company to make up and deliver to the 
Minister, from time to time in addition to the said periodical
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returns, returns of serious accidents occurring in the course °f
the public traffic upon the railway belonging to such company, accident».
whether attended with personal injury or not, in such form
and manner as the Minister deems necessary and requires for
his information with a view to public safety. 51 V., c. 29, s.
303.

307. If the returns required under the two sections nextivnalty 
preceding, so verified, are not delivered within the respective^™®"' 
times in the said sections prescribed, or within fourteen daysanev. 
after the same have been so required by the Minister, every 
company which makes default in so doing shall forfeit to Ilis 
Majesty the sum of one hundred dollars for every day during 
which the company neglects to deliver the same. 51 V., c. 29,
s. 304.

308. All returns made in pursuance of any of the provi-Return*
sions of the six sections of this Act next preceding shall be®J?vi.
privileged communications, and shall not be evidence in anyl^d, . , , com nmn icourt whatsoever, except in any prosecution under sub-section cation*.
three of section three hundred and four, or for perjury in Kxcep. 
making the said oath or for forgery of said return or any partlion* 
thereof. 51 V., c. 29, s. 305, Am.

By section 235, ante, reports of accidents must be given to 
the Board immediately on their occurrence and the Board may 
declare such reports to be privileged, but unless so declared, 
the statute does not treat them as such. By section 308, returns 
made under this and the preceding six sections are declared 
to be privileged alisolutely, except in the oases specified. Where 
in an accident report not otherwise privileged the names of 
persons who will be witnesses for the company are given, that 
part of the report is privileged: Armstrong v. Toronto H.W.
Co., 15 P.R. 208, and where reports of officers of a railway com­
pany of an accident are in good faith prepared for the pur­
pose of being communicated to the company’s solicitor with 
the object of obtaining his advice thereon and enabling him to 
defend an action they are to be treated as privileged: fluntcr
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v. Grand Trunk IP.IV. Co., 16 IMP. 385, and where no litigation 
is actually under way ; but it is reasonably anticipated, such 
reports may be privileged : London Life v. .1/oisons Hank, 1 O. 
W.R. 457.

309. The Board may from time to time, by notice served 
upon the company, or any officer, servant or agent of the com­
pany, require it, or such officer, servant or agent to furnish the 
Board, at or within any time stated in such notice, a written 
statement or statements showing in so far, and with such de­
tail and particulars, as the Board requires, the assets and lia­
bilities of the company—the amount of its stock issued and 
outstanding—the date at which any such stock was so issued— 
the amount and nature of the consideration received by the com­
pany for such issue, and, in case the whole of such consideration 
was not paid to the company in cash, the nature of the service 
rendered to or property received by the company for which 
any stock was issued—the gross earnings or receipts or ex­
penditure by the company during any periods specified by the 
Board, and the purposes for which such expenditure was made 
—the amount and nature of any bonus, gift, or subsidy, re­
ceived by the company from any source whatsoever, and the 
source from which and the time when, and the circumstances 
under which, the same was so received or given—the bonds 
issued at any time by the company, and what portion of the 
same are outstanding and what portion, if any, have been 
redeemed,—the amount and nature of the consideration re­
ceived by the company for the issue of such bonds—the char­
acter and extent of any liabilities outstanding, charge­
able upon the property or undertaking of the company or any 
part thereof, and the consideration received by the corn- 
company for any such liabilities and the circumstances under 
which the same were created—the cost of construction of the 
company’s railway or of any part thereof,—the amount and 
nature of the consideration paid or given by the company for 
any property acquired by it,—the particulars of any least», con-
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tract or arrangement entered into between the company and^j‘,,,se» 
any other company or person,—and generally, the extent, na-con­
tort, value and particulars of the property, earnings, and bu»i-[f“^J; 
ness of the company. ally.

2. The Hoard may summon, require the attendance of, and Powers of 
examine under oath, any officer, servant or agent ot the com- reupvct- 
pany, or any other person, as to any matters included in such JJ*unw 
return, or which were required by notice aforesaid to be re­
turned to the Hoard, and as to any matter or thing which, in°r in 
the opinion of the Hoard is relevant to such return or to any in- 
quiry which the Hoard deems it expedient to make in con- inf-' 
nection with any of the matters in this section aforesaid; and Produe- 
for such purposes may require the production to the Hoard of jVicu- 
any books or documents in control of the company, or such officer,mvnts- 
servant, agent or person.

3 If any company, or officer, servant, or agent thereof 
wilfully or negligently refuses to make such return when, and return#, 
as thereunto, required by the Board, or fails to make any such 
return to the utmost of its, or his, knowledge or means of know­
ledge, the company, and every such officer, servant or agent, 
so in default, shall severally be liable, on conviction, to a penalty Penalties 
not exceeding one thousand dollars, and in addition, each such 
officer, servant or agent, so convicted shall be liable to im­
prisonment in the common gaol of the county in which such 
conviction is made, for any period not exceeding twelve months.

4. If the company, or any officer, servant, or agent thereof, Making 
wilfully or negligently makes any false return, or any false ["hm,* 
statement in any such return, the company, and any »<• Board, 
such officer, servant or agent, shall be severally liable on con­
viction to a penalty not exceeding one thousand dollars, and 
such officer, servant or agent shall be severally liable on con­
viction to a penalty not exceeding one thousand dollars, and such 
officer, servant or agent shall also on such conviction,



584 CANADIAN RAILWAY ACT.

Informa-

privi-
Il'glHl.

of Board 

ing

Governor 
in Coun­
cil

examine
return*,

informa -

public, 
on notice

puny. elc.

be liable to imprisonment for any period not exceeding twelve 
months, in the common jail of the county where such convic­
tion is had.

5. Any information furnished to the Board by any such 
return, or any evidence taken by the Board in connection there­
with. shall not be open to the public, or published, but shall 
be for the information of the Board only; and if any official 
or servant of ttu doard, or any person having access to or 
knowledge of, any such return or evidence shall, without the 
authority of the Board first obtained, publish or make known 
any information, having obtained the same, or knowing the 
same to have been derived, from such return or evidence, he 
shall be liable, on conviction, to a penalty not exceeding five 
hundred dollars for each offence, and to imprisonment not ex­
ceeding six months in the common jail in the county where 
such conviction is had.

6. The Governor in Council may, nevertheless, require the 
Board to communicate to him in Council any or all information 
obtained by it in manner aforesaid.

7. The Board may authorize any part of such information 
to be made public when, and in so far as there may appear to 
the Board to be good and sufficient reasons for so doing; but 
if the information so proposed to bo made public by the Board, 
is of such character that the company would, in the opinion of 
the Board, be likely to object to the publication thereof, the 
Board shall not authorize such information to be published 
without notice to the company and hearing any objection which 
the company may make to such publication.



PART XVI

Repeal and Cominu into Force of Act.

310. The following Acts of the Parliament of Canada art* Repealed
hereby repealed :— Aell,

Chapter 29 of 51 Victoria ;—the whole.
Chapter 28 of 53 Victoria ;—the whole.
Chapter 51 of 54-55 Victoria the whole.
Chapter 27 of 55-56 Victoria ;—the whole.
Chapter 27 of 56 Victoria ;—the whole.
Chapter 53 of 57-58 Victoria the whole.
Chapter 9 of 59 Victoria ;—the whole except section 2.
Chapter 22 of 61 Victoria :—the whole.
Chapter 37 of 62-63 Victoria ;—the whole.
Chapter 23 of 63-64 Victoria ;—the whole.
Chapter 31 of 1 Edward VII.;—the whole.
Chapter 32 of 1 Edward VII.;—the whole.

311. This Act shall come into force on a day to be named Date 
by proclamation of the Governor General, and notice thereof 
shall be published in The Canada Gazette. Hut, in order to?°jne* 
allow time for the companies to comply with this Act in re-force 
spect of tolls, tolls may be charged under the law as it stood 
immediately before the coming into force of this Act, until affected 

three months after this Act comes into force, or until such later t*iVr«*** 
date as the Hoard may by order in any case, or by regulation, ninths 
fix and allow.

The Act wras proclaimed on January 18th, 1904, in The 
Canada Gazette, and came into force on February 1st, 1904.



PART XVII.
SCHEDULE ONE.

...................................................... Railway Company.
Return for the year ending June 30, 19 , required by the 

Minister of Railways and Canals, shewing the conditions of 
the Capital and Revenue Accounts, etc., etc., of the Railways 
in the Dominion of Canada.
No. 1.—Location and General Description of Railway, 

Shewing the county or counties through which the railway runs, 
the terminal points, connections, if any, and giving a general 
description of the line and the country through which it 
passes.

June 30, 19 .
No. 2.—Officiai. Name and Address of the Company and 

Official Seal.

No. 3.—Names and Residences of Directors and Officers 
of the Company, June 30, 19

Names of Directors. Residences.

Provident,
Vice-President,
Secretary,
Treasurer,

< ieneral Manager,
Engineers,
Superintendents.

No. 4.—List of all Statutes, Dominion or Provincial, in any 
manner affecting the railways or any part thereof, from the 
date of first construction to June 30, 19 .

No. 5.—List of all Statutes, Dominion or Provincial, tinder 
which any subsidy, loan or bonus, has been paid or voted, 
in respect of the railway, or any part thereof, passed prior 
to June 30, 19

No. 6.—List of all Contracts made by the Company, for 
the construction of any part of the Railway up to June 
30, 19 .
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Location
l>ute. Contractors. Description of Work. and Prices.

Mileage.

Copies of any contracts must be furnished by the Conqiany tothe Minister 
when required.

No. 7.—Capital Account to June 30, 19

ShareShare

'sT1
Bonds

*Rate of 
Interest

Dividend

Amount Capital 
Author Sub 

ized. scribed.
Bonds

$ cts. $ cts. # cts.
Total amount of ordinary share capital ... 

" of preference share capital..

of ordinary bonds

/

of (lovernment loans
bonuses
subscription 

to shares, 
subscription

to bonds, 
of municipal loans...............

*1 hnnnuoubonuses........
subscription to

subscription to

of capital from other sources 
Total capital..................................

#State whether dividend is cumulative or not.
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This statement must agree with the totals shewn in the 
Annual Accounts or Statements from the Directors to the Com­
pany, prepared under section 84 of The Railway Act, 1903, a 
copy of which must be transmitted with this return.

If there is more than one issue of preference shares or bonds, 
state them and the amount of each class.

No. 8.—Loans or Bonuses from (Iovernments or Muni­
cipalities, up to June 30, 19

From what Source.

I
\t
II •<

3J
zi
V

^ s
!|,
ill
<

•b

:LilliJ

i
o

1
Governments .......

Total ...............

$ eta. $ cte. $ eta. $ cte. $ eta.

Munici|ialities.......

Total...................

No. 9.—Bonds or other Securities Negotiated by the 
Company, up to June 30, 19 .

$ cte,

Rate of Interest.

$ eta,

Date of Sale.

$ eta.

Prieea Realized

$ cte.
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No. 10.—Sales of Land made by the Company, up to 
June 30, 19 .

Acres Sold. Price per Acre. Amount.

• eta $ eta.

No. 11.—Floating Debt, year ending June 30, 19

Total Amount. Rate of Interest. Remarks.

$ cts. if cts.

Note.—The floating debt includes all debts other than the bonded debts.

No. 12.—Characteristics of Road, etc., June 30, 19

•Length of main line from ....................................to.
t " branch   to

“  to
to. 

• to

Length of branch railway from.........

Total mileage worked
length of road laid with iron rails.......

“ steel rails........
“ of sidings.......................................
“ of double track (if any)...............

Weight of rail per yard, main line, iron.
“ “ steel

" “ branches, iron.

to ... 
to
to----
to....

Miles.
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No. 12.— Characteristics of Road, etc., June 30, 19

Number of car sheds and shops...........................................................
of engine-houses........................................................................
of engines, steam or motor, owned by the Com|*any.........

, . , ..__, ( with steam power...of l-owor houses, owned.. ; h.red.. | w|t|l water £wer
of sleeping cars owned by the Company ............................

“ No. with air brakes... .owned.... hired. .
“ 44 automatic couplers..owned..hired

of jiarlour cars owned by the Company................................

“ No. with air brakes... owned... .hired...
“ “ automatic couplers, .owned, .hired.

of dining cars owned by the Company..................................
44 hired M ..................................
“ with air brakes......... owned..........hired.......
“ with automatic couplers.. .owned. . .hired.. 

of official oars owned by the Company..................................

“ with air brakes....... owned..........hired........
44 with automatic couplers... owned. . . hired.. 

of first-class passenger cars owned by Coni|tany....................

“ 44 with airbrakes, .owned, .hired.
*• 44 with auto, couplers 44 **

of second-class and immigrant carsowned byCompany........

44 “ with air brakes..owned..hired
“ 44 with auto, couplers ‘4

baKgaBp. mail and express cars owned by Company.

Numlier of baggage, mail and express cars with air brakes..
owned..........hired.............................................................
of liaggage, mail and express cars with auto, couplers..
owned..........him!................................................................
of cattle and box freight cars owned by Company.......

44 44 with air brakes..owned..hired
44 44 with auto, couplers 44

of refrigerator cars owned by the Com|tany.....................

with air brakes... .owned... .hired 
44 with auto, couplers 44 .... 44

of platform cars owned by the Com|iany.........................

44 with air brakes........owned.... hired.
44 with auto, couplers. 44 ........ 44

of coal cars owned by Comjiaiiy ......................................

44 with air brakes........... owned ..........hired .
44 with auto, couplers 44 ............ 44 ..

.—Co n.

Miles.
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No. 12.—CUAHAl'TERISTIl'S OF llOAD, ETC., Jl'NE 30, 19 .--Cull

Number of conductors’ vans ..................................................................
“ “ with air brakes.... owned.... hired... . ;
" “ with auto, couplers. “ .... “ .... I
“ of tool cars.................................................................................
“ with air brakes............. owned .... hired..........
“ “ with automatic couplers “ ........ “ .........
“ of snow-ploughs and sweepers ................................................
*1 of Hangers................................................................................... j
‘ * of other rolling stock...............................................................
“ of ties to mile, main line........................................................ j
“ “ branches .........................................................

Nature of fastenings used to secure joint of rail..................................
Number of grain elevators.......................................................................
tCajiacity of “ at....................................................................

Miles.

Number of highway crossings at rail level at which watchmen are
employed.................................. j

" of highway crossings at rail-level without watchmen.........
“ of overhead bridges carrying highway over railway ...........
" “ “ farm crossings over railway..

Height of overhead bridges above rail-level ........................................
Number of highway crossings under railway................. ......................

'* of farm crossings under railway...............................................
“ of level crossings of other railways.......................................... j
" of junctions with other railways............................................. 1
“ “ branch lines.................................................. J

Radius of sharpest curve...........................................................................1
Number of feet per mile of heaviest gradient.......................................  j
< iauge of railway........................................................................................ j

Mileage in Provinces.
Miles

Completed. 
(Rails laid)

Miles in

Ontario........ ....................................................................

Nova Scotia.........................................................................

Total..........................................................

*If the line, or any portion of it, is under construction, the length being 
constructed to be given.

tThe length of the main line is the distance from point to point, irrespec­
tive of double track or sidings.

tState where these are situated, and the capacity of each.
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No. 13.—Actual Coot op Railway and Rolling Stock, up to 
June 30, 19 .

• cts.

2. Cost in connection with the administration of Land Grant in

3. Cost of grading, masonry and bridging, station buildings, Ac.
4. Cost of rolling stock of all kinds, including workshops.........

The above total to shew the actual cush cost of construction and of rolling
stock.

No. 14.—Operations op the Year ending June 30, 19 , and 
Number op Miles Run.

1. Miles run by passenger trains.........................................
2. “ freight trains..............................................
3. “ mixed trains................................................
4. Total miles run by trains.................................................
5. “ " engines................................................
6. Total number of passengers curried .............................
7. ** tons of freight (of 2,000 lbs.) carried.
H. Average rate of speed of (lassenger trains.....................
9. “ “ freight trains...........................

10. Average weight of passenger trains in motion.............
11. “ “ freight trains in motion...................

Note.—A train consists of one or more cars.

No. 15.—Description of Freight Carried during tiie Year 
ending June 30, 19 .

Weight in 
Tons.

1. Flour in barrels, No...............
2. Grain in bushels, No...............
3. Livestock, No........................
4. Lumber of all kinds, ft. B.M.
5. Coal and other fuel...................
6. Manufactured goods................
7. All other articles.......................

Total weight carried
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No. 16.—Earnings of Railway for Year ending
im », »

$ cts.

1. From |MHenger traffic.............
2. “ freight traffic...................
3. “ mails and express freight
4. " other sources ..................

Total...........................

No. 17.—Operating Expenses—Maintenance of Way, 
Buildings, etc., for the Year ending June 30, 10 .

t it».

1. Wages, etc., of labour employed on track, including sidings..

3. Ballasting.......................................................................................

6. “ of fencing........................................................................

8. Engineering sujierintendence.....................................................

No. 18.— Operating Expenses—Cost of Motive Power for 
the Year ending June 30, 19 .

f CtS.

1. Wages of engineers, motormcn, firemen and cleaners...............
-. Fuel..................................................................................................
3. Repairs of engines and tenders ...............................................
4. Oil, tallow, waste, etc., for engines. ........................................
5. Pumping engines ..........................................................................
(i. Repairs of tools and machinery......... .........................................
7. Superintendence.............................................................................

!

38—RY. ACT.
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No. 19.—Operating Expenses—Maintenance of Cars for 
the Year ending June 30, 19

$ Ct».

1. Wages mid material for re|>airs of |>assenger cars..................
2. “ “ freight cars and snow ploughs
3. “ “ other rolling stock...............
4. 8uj>eriutendence.........................................................................

Total

No. 20.—Operating Expenses—(îeneral and Operating 
Charges for the Year ending June 30, 19 .

1. Office expenses, including directors, auditors, management,
travelling expenses, stationery, etc....................................

2. Station agents, clerks, porters, etc.........................................
3. Conductors, baggagemen and hrakemen................................
4. Coinjiensation for |>ersonul injuries..........................................
6. Loss or damage to freight.......................................................
6. Cattle killed..............................................................................
7. Ferries and ferry-boats............................................................
8. Foreign agencies......................................................................
9. Small stores, including lights, lamps and signals...................

10. All other charges.....................................................................
11.

13.
Total

No. 21.—Summary of Operating Expenses for tiie Year
ending June 30, 19

— $ Cts.

A. Maintenance of way, buildings, etc.......................................

C. Maintenance of cars.................................................................

The altove statement to include the full cost of operating the railway, and 
the total to correspond with the annual accounts or statements pre|*red under 
Sec. 84.
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No. 22.—Accidents during the Year ending 
June 30, 19 .

Cause of Accident.

1. Fell from care or engines.
2. Jumping on or olf trains

or engines when 1_ 
motion....................

3. At work on or near tin-
track, making up trains

4. Putting arms or headsnut
of windows.................

5. Coupling cars................
ti. Collisions, or by trains

thrown from track....
7. Struck by engine or cars

on highway crossing.
8. Walking, standing, lying,

sitting or being on track
9. Explosions................

10. Striking bridges.. ..
11. Other causes ...........

Total.

i !
5 £

Total.

No. 23.—Details of Accidents di king the Year ending 
June 30, 19

1 Name, Address Nature
Date. Placeof Accident. and extent of

Occupation of Persons. Injury.

Passengers and employees to be entered separately.
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CANADA, 

Province of... ■

County of........

To Wit :

Affidavit for President, or, in his 
absence, for Vice-President 

or Manager.

I,......................................................... of the (*)
of................................ in the County of....................
and Province aforesaid (1 ).........................  ...................... of the

Railway Company, being duly sworn, make oath and say :— 
That, to the best of my knowledge, information and belief, 

the foregoing returns are true and correct.
Sworn before me at the...............of .

in the County of...................this
day of.................................... 19

(*)....................................
(M. City, town, township or parish. ('). I‘resident, Vice-President or Manager. 

(*). Official capacity of person administering oath.

CANADA, 

Province of... .

County of..........

To Wit:

Affidavit for the Secretary or 
some other Chief Officer.

I,............................................................ of the('>
of............................in the County of..........................
and Province aforesaid, (*)...................................................of the

Railway Company, being duly sworn, make oath and say :— 
That, to the best of my knowledge, information and belief, 

the foregoing returns are true and correct.
Sworn before me at the.......... of............ "I

in the County of............... this. .. . >................................
day of..................................lg . )

(*>.................................
(’». City, town, township or parish. (*\ Secretary or other chief officer. 

H. Official capacity of person administering oath.
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SCHEDULE TWO.

.................................... Railway Company.

Return of Traffic for week ending 19 ,

and corresponding week of 19 ...............

Week ended.

Passengers. Freight and 
Live Stock. Mails

clriM.
Total.

Per
Mile

Period

Miles

Number Amount. Tons. Amount.

........ 19

♦ cts. $ cts. $ cts. $ cts. » cti

.............. 19

Aggregate Traffic from July 1, 19

Date.
Passengers. Freight and 

Live Stock. Mails

Sun- Total.
Per

Mile
per

Period

Miles
Open

Number Amount. Tons. Amount.

From.. .19

Correspond­
ing period
of...19 .

$ eta. $ cts. $ cts. $ cts. # cts.

I



PART XVIII.

RULES OF PRACTICE AND FORMS
Pass*! pursuant to section 40 Railway Act, 100:$, by the Board 

of Railway Commissioners.

(Meeting at Ottawa.)

Tuesday, the 18th day of October, A.D. 1904.

The Board, in virtue of the provisions of The Railway Act, 
1903, hereby makes the following Rules and Regulations:—

Public Sessions.

1. The general sessions of the Board for hearing contested 
cases will be held at its Court Room in Ottawa, Ontario, on 
such dates and at such hour as the Board may designate.

When special sessions are held at other places, such an­
nouncements as may be necessary will he made by the Board.

Interpretation.

2. In the construction of these rules, and the forms herein 
referred to, words importing the singular number shall include 
the plural, and words importing the plural number shall in­
clude the singular number; and the following terms shall (if 
not inconsistent with the contex or subject) have the respective 
meanings hereinafter assigned to them: that it to say, “Appli­
cation” shall include complaint under this Act; “Respondent” 
shall mean the person or company who is called upon to answer 
to any application or complaint; “Affidavit” shall include 
affirmation; and “Costs” shall include fees, counsel fees, and 
expenses.

Application or Complaint.

3. Every proceeding before the Board under this Act shall 
he commenced by an application made to it, which shall be in 
writing and signed by the applicant or his solicitor; or in the 
case of a corporate body or company being the applicants, shall 
be signed by their manager, secretary, or solicitor. It shall
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contain a clear and concise statement of the facts, the grounds 
of application, the section of the Act under which the same is 
made, and the nature of the order applied for, or the relief or 
remedy to which the applicant claims to be entitled. It shall 
be divided into paragraphs, each of which, as nearly as pos­
sible, shall be confined to a distinct portion of the subject, and 
every paragraph shall be numbered consecutively. It shall he 
endorsed with the name and address of the applicant, or if 
there be a solicitor acting for him in the matter, with the name 
and address of such solicitor. The application shall be accord­
ing to the forms in schedule No. 1.

The application, so written and signed as aforesaid, shall l>e 
left with or mailed to the Secretary of the Board, together 
with a copy of any document, or copies of any maps, plans, 
profiles, and books of reference, ns required under the provi­
sions of the Act, (a) referred to therein, or which may be use­
ful in explaining or supporting the same. The Secretary shall 
number such applications according to the order in which they 
are received by him and make a list thereof. From the said 
list there shall be made up a docket of cases for hearing which, 
ns well as their order of entry on the docket, shall be settled 
by the Board. Said docket list when completed to lx» put up­
on a notice board provided for that purpose, which shall he 
open for inspection at the offices of the Secretary during office 
hours.

Answer.

4. Within ten days from the service of the application, the 
respondent or respondents shall mail or deliver to the appli­
cant, or his solicitor, a written statement containing in a clear 
and concise form their answer to the application, and shall 
also leave or mail a copy thereof with or to the Secretary of 
the Board at its office, together with any documents that may 
Is» useful in explaining or supporting it. The answer may 
admit the whole or any part of the facts in the application. It 
shall 1m* divided into paragraphs, which shall be numbered 
consecutively, and it shall 1m* signed by the person making the 
same or his solicitor. It shall be endorsed with the name and

(a) For further particular'* of plan-, etc., eee regulation* in appendix.
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address of the respondents, or if there be a solicitor acting for 
them in the matter, with the name and address of such soli- 
citor. It shall be according to the form in Schedule No. 2.

Reply.

5. Within four days from the delivery of the answer to the 
application, the applicant shall mail or deliver a reply thereto 
to the respondents, and a copy thereof to the Secretary of the 
Board, and may object to the said answer as being insufficient, 
stating the grounds of such objection, or deny the facts stated 
therein, or may admit the whole or any part of said facts. The 
reply shall be signed by the applicant or his solicitor, and may 
be according to form No. 3 in the said schedule.

The Board may, at any time, require the whole or any part 
of the application, answer or reply, to Ik* verified by affidavit, 
upon giving a notice to that effect to the party from whom the 
affidavit is required ; and if such notice Ik* not complied with 
the application, answer, or reply may he set aside, or such part 
of it as is not verified according to the notice may Ik* struck 
out.

Svkpenkion of Proceedings.

6. The Board may require further information, or partic­
ulars, or documents from the parties, and may suspend all for­
mal proceedings until satisfied in this -«‘speet.

If the Board, at any stage of the proceedings, think fit to 
direct inquiries to In* made under any of the provisions of this 
Act, it shall give notice thereof to the parties interested, and 
may stay proceedings or any part of the proceedings thereon 
accordingly.

Notice.

7. In all proceedings under this Act, where notice is re­
quired, a copy or copies of said proceeding, or proceedings, for 
the purpose of service, shall Ik? endorsed with notice to the 
parties in the forms of endorsement set forth in schedules Nos. 
1 ami 2; and in default of appearance the Board may hear and 
determine the application ex parte.

Endorsements shall Ik* signed in accordance with the pro­
visions of Section 28.
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The Hoard may enlarge or abridge tin* periods for putting in 
the answer or reply, and for hearing the application, and in 
that east1 the period shall be endorsed in the notice accordingly.

Except in any case where it is otherwise provided, ten days’ 
notice of any application to the Hoard, or of any hearing by the 
Hoard, shall be sufficient ; unlew, in any case, the Hoard 
directs longer notice. The Hoard may, in any ease, allow notice 
for any period less than ten days, which shall be sufficient 
notice as if given for ten days or longer. (Section 31.)

Notice may be given or served as provided hv Section 28 of 
tin- Act.

When the Hoard is authorized to hear an application or 
make an order, upon notice to the parties interested, it may, 
upon the ground of urgency, or for other reason appearing to 
the Hoard to be sufficient, notwithstanding any want of or 
insufficiency in such notice, make the like order or decision in 
the matter as if due notice had been given to all parties; and 
such order or decision shall be as valid and take effect in all 
respects as if made on «lue notice; hut any person entitled to 
notice, and not sufficiently notified may, at any time within t«*n 
days after becoming aware of such order or decision, or within 
such further time as the Hoard may allow, apply to the Hoard 
to vary, amend, or rescind such order or decision ; and the 
Hoard shall thereupon, on such notice to all parties interested 
as it may in its discretion think desirable, h«*ar such application, 
and either anmnd, alt«‘r, or rescind such order or decision, or 
«lismiss the application, as may seem to it just and right. (Sec- 
tion 32.)

Consent Cases.

8. In all cases the parties may, by consent in writing, with 
the approval of the Hoard, dispense with the form of pnwed- 
ings herein mentioned, or some portion thereof.

Power to Direct and Settle Issvek.

9. If it appear to the Hoard at any time that the statements 
in the application, or answer, or reply do not sufficiently raise 
or disclose the issues of fact in dispute between the parties, it 
may direct them to prepare issues, and such issues shall, if the 
parties differ, be st'ttled by the Hoard.
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Preliminary Questions op Law.

10. If it appear to the Hoard at any time that there is a 
« I nest ion of law whieh it would be convenient to have decided 
before further proceeding with the ease, it may direct such 
question to be raised for its information, either by special case 
or in such other manner as it may deem expedient, and the 
Hoard may, pending such decision, order the whole or any por­
tion of the proceeding before the Hoard in such matter, to be 
stayed.

Preliminary Meeting.

9. If it appear to the Hoard at any time before the hearing 
of the application that it would lie advantageous to hold a 
preliminary meeting for the purpose of tixing or altering the 
place of hearing, determining the mode of conducting the in­
quiry, the admitting of certain facts or the proof of them by 
affidavit, or for any other purpose, the Hoard may hold such 
meeting upon such notice to the parties as it deems sufficient, 
and may thereupon make such order as it may deem expedient.

Preliminary Examination with the Parties.

12. The Board may, if it thinks fit, instead of holding the 
preliminary meeting, provided for in Rule 11, communicate 
with the parties direct, and may require answers to such inqui­
ries as it may consider necessary.

Production and Inspection ok Documents.

13. Either party shall be entitled, at any time, before or at
hearing of the ease, to give notice in writing to the other party 
in whose ion, or answer, or reply reference was made
to any document, to produce it for the inspection of the party 
giving such notice, or his solicitor, and to permit him to take 
copies thereof ; and any party not complying with such notice 
shall not afterwards lie at liberty to put in such documents in 
evidence on his behalf in said proceedings, unless lie satisfy 
the Hoard that lie had sufficient cause for not complying with 
such notice.

3247
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Notice to Produce.

14. Either party may give to the other a notice in writing 
to produce such documents as relate to any matter in difference,
( specifying the said documents) and which arc in the possession 
or control of such other party; and if such notice la* not com­
plied with, secondary evidence of the contents of the said docu­
ments may la* given by or on behalf of the party who gave 
such notice.

Notice to Admit.

15. Either party may give to the other party a notice in 
writing to admit any documents, saving all just exceptions, and 
in case of neglect to admit, after such notice, the cost of prov­
ing such documents shall la* paid by the party so neglecting or 
refusing, whatever the result of the application may la* ; unless, 
on the hearing, the Board certifies that the refusal to admit 
was reasonable; and no costs of proving any document shall la* 
allowed, unless such notice he given, except where the omission 
to give the notice is, in the opinion of the Board, a saving of ex­
pense.

Witnesses.

16. The attendance and examination of witnesses, the pro­
duction and inspection of documents, shall be enforced in the 
same manner as is now enforced in a Superior Court of law ; 
and the proceedings for that purpose shall be in the same form. 
muiatit mutandis, and they shall lx* sealed by the Secretary of 
the Board with the seal and may lx* served in any part of 
Canada. (Section 23.)

Witnesses shall be entitled, in the discretion of the Board, 
to he paid the fees and allowances prescribed by Schedule No. 
4, annexed hereto.

The Hearing.

17. The witnesses at the hearing shall be examined rira 
rorr; but the Board may, at any time, for sufficient reason, 
order that any particular facts may lx* proved by affidavit, or 
that the affidavit of any witnesses may be read at the hearing 
on such conditions as it may think reasonable: or that any 
witnesses whose attendance ought, for some sufficient reason,
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to In* dispensed with, he exmnined before n Commissioner ap­
pointed by it for that purpose, who shall have authority to 
administer oaths, and before all parties shall attend.
The evidence taken before such Commissioner shall be confined 
to the subject matter in question, and any objection to the ad­
mission of such evidence shall Ik* noted by the Commissioner 
and dealt with by the Hoard at the hearing. Such notice of 
the time and place of examination as is prescribed in the order 
shall be given to the adverse* party. All examinations taken 
in pursuance of any of the provisions of this Act, or of these 
rules, shall In* returned to the Court; and the depositions cer­
tified under tin* hands of the person or persons taking the same 
may, without further proof, be used in evidence, saving all 
just exceptions. The Hoard may require further evidence to 
be given either vira race or by affidavit, or by deposition, taken 
before a Commissioner or oth*»r person appointed by it for that 
purpose.

The Board may, in any easo when deemed advisable, require 
written briefs to be submitted by the parties.

The hearing of the ease, when once commenced, shall pro­
ceed, so far as in the judgment of the Hoard may lx* practicable, 
from day to day.

•Il’DGMENT OF THE HOARD.

18. After hearing the ease the Board may " iss the ap- 
, or make an order thereon in favour of the 

dents, or reserve its decision, or (subject to the right of appeal 
in the Act mentioned) make # r order upon the applica­
tion ns may be warranted by the evidence and may seem to it 
just.

The Board may give verbally or in writing the reasons for 
its decisions. A copy of the order made thereon shall be mailed 
or delivered to the respective parties. It shall not be necessary 
to hold a court merely for the purpose of giving decisions.

Any decision or order made by the Hoard under this Act 
may be made an order of the Exchequer Court, or a rule, order, 
or decree of any Superior Court of any Province of Canada, 
and shall be enforced in like manner as any rule, order, or 
decree of such court. To make such decision or order a rule,

3

1

4833 80
62



RULES OF PRACTICE AND FORMS.

order or decree of such court, the usual practice ami proce­
dure of the court in such matters may be followed, or in lieu 
thereof the form prescribed in sub-section 2, section 35 of the 
Act.

The Board shall with respect to all matters necessary or 
proper for the due exercise of its jurisdiction under this Act, 
»r otherwise for carrying this Act into effect, have all such 
powers, rights, and privileges as are vested in a Superior Court. 
(Section 23.)

Alteration or Rescinding of Orders.

19. Any application to the Board to review, rescind, or vary 
my <1« ision or order made by it shall In» made within thirty 

days > <ter the said decision or order shall have been communi­
cate., to the parties, unless the Board think lit to enlarge the 
tin: • for making such application, or otherwise orders.

Appeal.

20. If either party desire to appeal to the Supreme Court 
of Canada from the decision or order of the Board upon any 
question which, in the opinion of the Board, is a question of 
law, he shall give notice (c) thereof to the other party and to 
the Secretary, within fourteen days from the time when the 
decision or order appealed from was made, unless the Board 
allows further time, and shall in such notice state the grounds 
of the appeal. The granting of such leave shall be in the dis­
cretion of the Board.

For procedure upon such leave being obtained see section 
44, sub-section 4, ft scq. of the Act.

An appeal shall lie from the Board to the Supreme Court < f 
Canada upon a question <d' jurisdiction: but such appeal shall 
not lie unless the same is allowed by a judge of the said Court 
upon application and hearing the parties and the Board.

The costs of such application shall be in the discretion of the 
judge.

Interim ex parte Orders.

21. Whenever the special circumstances of any case seem 
to so require, the Board may make an Interim <r parti Order

GO 5

(c) For form of notice *ec form Ni». ."> in the schedule hereto.
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requiring or forbidding anything to be done which the Board 
would be empowered upon ion, notice and hearing to
authorize, require or forbid. No such Interim Order shall, 
however, be for a longer time than the Board may deem
necessary to enable the matter to be heard and determined. 
( Section 38.)

Affidavits.

22. Affidavit» of service according to the form No. G shall 
forthwith, after service, be filed with the Board in respect of all 
documents or notices required to be served under these rules : 
except when notice is given or served by the Secretary of the 
Board, in which case no affidavit of service shall be necessary.

All persons authorized to administer oaths to be used in any 
of the Superior Courts of any Province, may take affidavits to 
Ik* used on any application to the Board.

Affidavits used before the Board, or in any proceeding under 
this Act, shall lx- filed with the Secretary of the Board at its 
office.

Where affidavits are made as to belief, the grounds upon 
which the same are based must be set forth.

Computation of Time.

23. In all eases in which any particular number of days, not 
expressed to In- clear days, is prescribed by this Act, or by tbest­
rides. the same shall be reckoned exclusively of the first day and 
inclusively of the last day, unless the last day shall happen to 
fall on a Sunday, Christmas Day, or flood Friday, or a day 
appointed for a public fast or thanksgiving in the Dominion or 
any of the Provinces, in which ease the time shall be reckoned 
exclusively of that day also.

Adjournment.

24. The Board may, from time to time, adjourn any proee 
ings before it.

Amendment.

I-

25. The Board may at any time allow any of the proceeding* 
to be amended, or mr - order to be amended or struck out any 
matters which, in the opinion of the Board, may tend to pre-

52
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judice, embernuw, or delay a fair hearing of the eaav upon it* 
merits; and all such amendments shall be made as may, in the 
opiniou of the Board, be necessary for the purpose of hearing 
and determining the real (pi est ion in issue between the parties.

Formal Objections.

26. No proceedings under this Act shall be defeated or affect­
ed by any technical objection» or any objections based upon 
defects in form merely.

Practice of Enchéri er Cuvkt when Applicable.

27. In any case not expressly provided for by this Act, or 
these rules, the general principles of practice in the Exchequer 
Court may be adopted and applied, at the discretion of th 
Board, to proceedings before it.

Costs.

28. The costs of and incidental to any proceedings before 
the Board shall be in the discretion of the Board, and may In­
fixed in any case at a sum certain, or may be taxed. The Board 
may order by whom and to the same are to be paid, and
by whom the same are to he taxed and allowed.

SCIIEDVLE No. 1 

(Forms of Application.)

The Board of Railway Commissioners for Canada.

Application No. (This No. is to be filled in by the 
Secretary on receipt.)

A. It. of C. D. hereby applies to tin* Board for an order 
under section 198 of The Railway Act. 1903. directing the 

Railway Company to provide and con­
struct a suitable farm crossing where the Company's Railway 
intersects his farm in Lot Con. Tp.
County of Ontario, and states—

1. That lie is the owner of the land. &e.

1
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2. Thflt by reason of the const ruction of the said railway he 
is deprived, &c.

3. That it is necessary for the proper enjoyment of his said 
land, &c.

Dated this day of A.D. 19
(Signet!) A. B.

Endorsements.

The within application is made by A. B. of
(state address and occupation) or by C. I).

of his solicitor.
Take notice that the within named Railway Company is 

required to tile with the Board of Railway Commissioners within 
ten days from the service hereof, its answer to the within appli­
cation.

Form of Application.

(Where no Notice Required.)

Thr Board or Railway Commissioners for Canada. 

Application No.

The Railway Company hereby applies to the
Board for an order under section 130 of The Railway Act, 1903, 
sanctioning the plans, profiles and books of reference submitted 
in triplicate herewith, showing a proposed deviation of its line 
of railway as already constructed between and

, mileage to
Dated this (lay of A.D. 19

(Signed) A. B.

SCHEDULE No. 2.

(Form of Answer.)

The Board of Railway Commissioners for Canada.

In the matter of the Application, No. , of
A. B. for an order under section 198 of The Railway Act, 
1903, directing Railway Company to
provide a farm crossing.
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The said Company in answer to the said application states :—
1. That the said A. B. is not the owner, but merely, etc.
2. That upon the acquisition of the right of way of the 

said liailway, A. B. was duly paid for and released, etc.
3. That the said A. B. has other safe and convenient means,

-t e.

4. That, etc.
Dated, etc.

Endowments.

The within answer is made by A. B. of
(state address and occupation) or by C. D. 

of his solicitor.
Take notice that the within named Applicant is required 

to file with the Board of Railway Commissioners within four 
days from the service hereof, his reply to the within answer.

8CHEDVLE No. 3.
(Reply).

The Board of Railway Commissioners for Canada.

In the matter of the application of A. B. against the 
Company.

The said A. B., in reply to the answer of the said Company 
states that :—

1.
2. And the said A. B. admits that ........................................

Dated this ............... day of..........................A.D. 19. . .
(Signed) Q.

SCHEDCLE No. 4 
(Fees and Allowances to Witnesses).

The Board of Railway Commissioners for Canada.

T„ witnesses residing within three miles of the Court­
room, per diem, (not including ferry and meals).. $ 1.00

3»—BY. ACT.
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Barristers, attorneys, and physicians, when called upon 
to give evidence in consequence of any professional 
services rendered by them, or to give professional
opinion, per diem ...................................................... 5.00

Engineers, surveyors, and architects, when called upon 
to give evidence of any professional services rend­
ered by them, and to give evidence depending 
upon their skill and judgment per diem.................. 5.00

If the witnesses attend in one ease only, they will be entitled 
to the full allowance. If they attend in more than one case, 
they will be entitled to a proportionate part in each cast1 only.

When witnesses travel over three miles they shall be allowed 
expenses according to the sum reasonably and actually paid, 
which in no case1 shall exceed twenty cents per mile one way.

SCHEDULE No. 5.

(Notice of Appeal.)

The Board of Railway Commissioners for Canada.

In the matter of the application No. , of A. B.
for an Order under section 198 of the Railway Act, 19011, 
authorizing the Railway, etc., etc.

To the Board of Railway Commissioners, 
and 

To
The above named Applicant (or Respondent, as the case 

may be).
Take notice that the Company will apply to

the Board on the day of , (not exceed­
ing 14 days from the date thereof) for leave to appeal to the 
Supreme Court of Canada from the Order of the Board, dated 
the day of , in the matter of the above appli­
cation authorizing the expropriation of certain lands referred 
to in said Order, and directing that compensation or damage* 
to Is1 awarded to the owners of said lands, or persons inter­
ested therein, shall Is1 ascertained, as and from the date of the 
application (or such other time as may be named in the Order).

The grounds of appeal are that as a matter of law, the 
awarding of such compensation or damages should l»e aseer-
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tained and determined from the date of the deposit of plan, 
profile, etc., as provided under section 133 of the Act, and not 
from the time stated in the Order.

Dated this day of
Signed,

SCHEDULE No. 6.
Solicitor, etc.

(Form of Affidavit of Service.)

The Board of Railway Commissioners for Canada.

In the matter of the application, No. , of A. B. for
an Order under section 198 of The Railway Act, 1903, 
directing Railway Company to provide a farm
crossing.

I, of the City of Ottawa, etc., make oath
and say:—

1. That I am a member, etc.
2. That I did on 19 , serve the (C.P.) Railway

Company above named, with a true copy of the (application) 
of the said (A. B.) in this matter by delivering the same to 
(C. D.) the (Secretary) of the said Company (or to E. F. the 
Ass't to the Gen. Mgr.) of the Company, being an adult per­
son in the employ of the Company at the head office of the Com­
pany in (Montreal), see section 28 (a), which said copy was 
endorsed with the following notice, viz.:—

(Copy exactly)
Sworn, etc.

REQUIREMENTS ON APPLICATION HAVING 
REFERENCE TO PLANS.

No. 1.—General location of Railway—Sections 122-124.
(a) Send to Secretary of the Department of Railways and 

Canals: 3 copies of map showing the general location of 
the proposed line of railway, the termini and the principal 
towns and places through which the railway is to pass, 
giving the names thereof, the railways, navigable streams 
and tide-water, if any, to be crossed by the railway, and
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such as may be within a radius of thirty miles of the pro­
posed railway, and generally the physical features of the 
country through which the railway is to be constructed. 

1st copy to be examined and approved by the Minister and 
filed in the Department of Railways and Canals.

2nd copy to lx» approved by Minister for filing by the Com­
pany W’ith the Board.

3rd copy to be approved by Minister for the Company.
Scale of Map—not less than 6 miles to the inch.

(h) Upon approved general location map being filed by the 
Company with the Board, send to the Secretary of the 
Board three sets of plan prepared exactly in accordance 
with the “general notes” hereunder, as follows:—

f 1 plan. C To be examined, sanc-
lst sot—1 profile. -j tinned and deposited

^1 book of reference. I with the Board.

2nd set—Same as 1st. 

3rd set—Same as 1st.

f To be examined, certified and 
( returned for registration.
( To lie certified and returned to 
( Company.

Scale—Plans—400 feet to the inch.
(N.B.—In prairie country, scale may be 1,000 ft. to the inch.) 

n ni f Horizontal, 400 feet.
Pr,,hl"H' t Vertical, L>0 feet.

No. 2.—To Alter Location of Line Previously Sanctioned 
or Completed.—Section 130.

Send to the Secretary of the Board three sets of plans, pro­
files and books of reference as required in No. 1 (b).

(N.B.—The plans and profiles so submitted will be required 
to shew the original location, grades and curves, and the 
changes desired or necessitated.)

Scale—Same as No. 1 (6).

No. 3.—Plans of Completed Railway. Section 128.

Send to the Secretary of tin- Board within six months after 
completion three sets of plans ami profiles of the completed 
road.
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1st set to be filed with the Board.
2nd set to be certified and returned to the Company.
3rd set for registration purposes.

Scale—Same as No. 1 (6).

No. 4.—To take Additional Lands for Stations, Snow Pro­
tection, etc.— Section 139.

Send to the Secretary of the Board three sets of plans and 
documents as follows:—

Ç 1 application sworn to by ^
officers required to sign | To be examined 

j and certify . See ( ami certified and
Nv, j “Ueneral Notes.’* j deposited with the

| 1 plan, 1 profile. ! Board.
^ 1 btn>k of reference.

| For certificate and return for
2nd set —Same as 1st... 1 registration with duplicate au- 

l tlmrity.
c For certificate and return

3rd set—Same as 1st... to company, with copy of au- 
( thoritv.

Scale—Same as No. 1 (6).
X.B.—Ten days’ notice of application must Is- given by the 

applicant Company to the owner or possessor of the pro­
perty, and copies of such notice with affidavits of service 
thereof must be furnished to the Board on the application.

No. 5.—Branch Lines, mit exceeding six miles.—Section 17Ô.

to) 1 plan, profile and book of reference some as No. 1 (6) to 
he deposited in Registry Office.

Upon such registration 4 weeks public notice of application 
to the Board to be given.

Send to the Secretary of the Board an application with copies 
of the plan, profile and book of reference certified by the 
Registrar as a duplicate of those so deposited in the Regis­
try Office.

A certified copy of the Order authorizing the construction 
of the Branch lines to be registered together with any 
papers and plans showing changes directed by the Board.

4



614 CANADIAN RAILWAY ACT.

A map showing the adjacent country, neighbouring lines, 
etc., must be sent to the Secretary of the Board with the 
application.

Proof of registration and of public notice having been duly 
given will be required upon the application.

Scale—Same ns No. 1 ( b).

No. 6.—Railway Crossings or Junctions.— Section 177.

Send to the Secretary of the Board with an application three 
sets of plan of both roads at point of crossing.

Scale—Plan—100 feet to the inch.
Also three sets of plan and profile of both roads on either 

side of the proposed crossing for a distance of two miles, 
Scale—Plan—400 feet to the inch.

_ ( 400 feet to inch horizontal.
ro 1 e | 20 feet to inch vertical.

1st set for approval by and filing with the Board ;
2nd and 3rd sets to the certified and furnished to the res­

pective companies concerned, with certified copy of order.
The applicant Company must give ten days’ notice of ap­

plication to the Company whose lines are to be crossed or 
joined, and shall serve with such notice a copy of all plans 
and profiles and a copy of the application. Upon com­
pletion of work application must be made to the Board for 
leave to operate.

No. 7.—Highway Crossings.—Sections 184 to 191.

Send to the Secretary of the Board with an application three 
sets of plans and profiles of the crossings.

Scale—Plan—100 feet to the inch.
( 20 feet to inch vertical.

1 ro 1 e j ]()0 feet to inch horizontal.
1st set for approval by and filing with the Board;
2nd and 3rd sets to he furnished to the respective parties 

concerned, with a certified copy of the order approving the 
same.
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The plan and profile shall show at least 1-2 a mile of the 
railway and 200 feet of the highway on each side of the 
crossing.

The applicant must give ten days’ notice of application to the 
opposite party and with such notice shall serve a copy of 
the plan and profile and of the application.

No. 8.—Crossings with Wires for Telegraphs, Telephone 
and Powers.—Section 194.

Send to the Secretary of the Board with the application if 
plan and profile in duplicate. Profile must show the dis­
tance lietween the different lines of wire.

A copy of plan and profile to be sent to the Railway Com­
pany with notice of application.

No. 9.—Crossings and Works upon Navigable Waters, 
Beaches, etc.—Section 182.

Upon site and general plans being approved by the Gov­
ernor in Council, send to the Secretary of the Board:—

Certified copy of Order in Council with the plans and de­
scription approved thereby—1 application and 2 sets of 
detail, plans, profiles, drawings and specifications.

1st set for filing with Board.
2nd set to be certified and returned to Company with certi­

fied copy of order.
Upon completion of work application must be made to the 

Board for leave to operate.

No. 10.—Bridges, Tunnels. Viaducts, Trestles, etc., over 18 
feet span.—Section 202.

(a> Must be built in accordance with standard specifications 
and plans, approved of by the Board.

(b) Or detail plans, profiles, drawings, and specifications, 
which may be blue, white or photographic prints, must be 
sent to the Secretary of the Board for approval, etc., as 
in No. 8.
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No. 11.—Stations.—Section 204.

•Send to the Secretary of the Board
2 sets of detail plans, profiles, drawings and specifications, 

with an application for approval.
1st set for filing with the Board.
2nd set to be certified and returned to Company with certi­

fied copy of order of approval.

General Notes.

Plans (for Nos. 1 (b) to 5) must show the right of way, with 
lengths of sections in miles, the names of the terminal 
points, the station grounds, the property lines, owners’ 
names, the areas and length and width of lands proposed 
to be taken, in figures (every change of width being given) 
the curves and the bearings, also all open drains, water 
courses, highways, and railways proposed to be crossed or 
affected.

Profiles shall show the grades, curves, highway and railway 
crossings, open drains and water courses, and may be endorsed 
on the plan itself.

Books of reference shall describe the portion of land pro­
posed to be taken in each lot to be traversed, giving numbers 
of the lots, and the area, length, and width of the portion there­
of proposed to be taken and names of owners ami occupiers so 
far ns can be ascertained.

All profiles and books of reference must he dated
and must be certified and signed by the President or Vice- 
President or General Manager, and also by the Engineer of 
the Company.

The plan and profile to be retained by the Board must be 
on linen, the copies to be returned may be either white, blue, 
or photographic prints.

All profiles shall be based, where possible, upon sea level 
datum.

All books of reference must be made on good thick paper 
and in the form of a book with a suitable paper cover. The 
size of such books when closed shall he as near as possible to 
7 1-2 im lies by 7 inches.

Book of reference may be endorsed on the plan.

4



RI LES RESPECTING INTERLOCKING SYSTEMS. 1)17

Form of book of r< ferencc required.

Kailway Company.
Division or Province Branch.

Book of Reference to accompany Location Plan showing Lands 
required for railway purposes.

INTERLOCKING SYSTEM.

Rviæs for Signals and Speed of Trains where one steam 
Railway crosses another at Kail Level.

When the signal on distant semaphore post indicates caution, 
a train passing it must he under full control and come to a 
full stop before reaching the home post.

When the signal on the home post indicates danger, it must 
not be pass/ d.

When the signals on the distant and home posts indicate 
safety, the train can proceed.

When clear signals are shown the speed of passenger trains 
must be reduced to twenty miles and freight trains to ten mil s 
per hour, until the entire train has passed the crossing.

General Retirements.

Applicable to Steam Itailways for Interlocking, D< railing and 
Signals System at Crossings at Hail Level and rt 
Junctions.

The plan and construction of interlocking, signalling and 
derailing system to be used at rail level crossings and junctions 
of one railway by another must be arranged to conform to til- 
following general rules :—

1. The normal position of all signals must indicate danger, 
derail points open and the interlocking so arranged that it will 
be impossible for the operator to give conflicting signals.

2. Thu derail points must be placed not less than 500 feet 
from point of intersection of the crossing of junction tracks, 
unless in special eases in which the Board authorizes in writ­
ing a less distance.
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3. On side tracks the position of derail points may be lo­
cated so as to best accommodate the traffic, and provide the 
same measure of safety indicated in foregoing rules.

4. On single track railways, derail points, when practicable, 
should be on inside of curve and on double track railways the 
derail points shor'd be in outside rail of both tracks.

•">. On double truck railways back-up derails will be necessary.
6. Home signal posts must be 50 feet beyond point of derail, 

and the distance between home and distant signals must be 
not less than 1,200 feet. Signal post should be placed on en- 
gineman’s side of track it governs.

7. Ouard-rails should be laid on outside of rail in which the 
derail is placed and commence at least 6 feet toward home sig­
nal from point of derail, extending from thence toward cross­
ing. parallel with and 0 inches distant from track rail, for 400 
feet.

8. In case there are crossovers, turnouts, or other connect­
ing tracks involved in the general system, the movements of 
cars and trains upon which present an element of danger, which 
danger will be enhanced by the passage of trains on main 
tracks over crossings without stopping, and consequently at 
higher speed than would be the case without the permit sought, 
then and in all such cases, whether such vnnanced danger be 
of collision between cars and trains of the same railway, or be­
tween cars or trains of different railways, it will be necessary, 
in addition to the protection of the main crossing, to provide 
by proper appliance against any such increased collateral 
dangers in the same complete manner as is required in the case 
of the main crossing.

ib The arms and back lights of all signals should be visible 
to the signal man in the tower. If from any cause the arm or 
light cannot be placed so as to be seen by the signal man, a 
repeater or indicator should be provided in the tower.

10. Application for inspection of interlocking plant must bo 
made to the Board accompanied by a plain diagram, showing 
location of crossing and position of all main tracks, sidings, 
switches, turnouts, etc.

The several tracks must be indicated by letters or figures, 
and reference made to each, explaining the manner of its use.



RULES RESPECTING INTERMIXING SYSTEMS. 610

The rate of grade on each main track must la* shown, together 
with nunibeni of signals, derails, locks, etc., corresponding to 
levers in tower.

It is intended herein to state general rules, which will govern 
the construction of any proposed system of interlocking. The 
traffic to he done, relative position and operation of intersect­
ing lines, may require safeguards not mentioned herein.

The system of dealing, signalling and interlocking must 
la* connected and worked and be complete in each particular 
before the Board will grant an order authorizing the operation 
of such interlocking, derailing and signal system or the cross­
ing by the railway ordered to put on the system.

General Requirement* for Interlocking at Drawbridges.
Interlocking, signalling, and derailing systems to lx* used at 

drawbridges must be arranged to conform to the following gen­
eral rules:—

1. Tin* normal position of all signals must indicate danger, 
derail points open and the interlocking so arranged that it will 
be impossible for the operator to open the draw until signals 
and derails are set against the approaching train movement.

2. Where the grade is practically level the derailing points 
shall In* located not less than 5(H) feet from the ends of the 
bridge, but, in east* of a descending grade towards the bridge, 
the derailing point must be located at such distance from the 
bridge as to give the same measure of protection that is re­
quired for a level approach.

3. On single track railways, derail points when practicable, 
should be on the inside of curve, and on double track railways, 
the derail points should bo in outside rails of both tracks.

4. On double track railways back-up derails will be neces­
sary.

T>. Home signal posts must, when practicable, be located on 
the engineman's side of the track they govern, and should be 
not less than fifty (50) feet nor more than two hundred (200) 
feet in advance of the point they govern, the distant signals 
should be located not less than twelve hundred (1,200) feet in 
advance of the home signal, with which it operates and on the 
same side of the track. The distance signal should be distin­
guished by a notch cut in tlu* end of the semaphore arm.
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«». The arms nml haek-lights of all signals should In* visililr 
to till* signal man in the tower. If from any cause, the arm 
or light of any signal cannot lie placed so as to lie seen by the 
signal man, a repeater or indicator should la- provided in the

7. IiHard rails should be laid on outside of rail in which the 
derail is placed, and, commencing at least fi feet in advnnee of 
derail, should extend thence toward the end of bridge, parallel 
with and !• inches from track rail, for not less than 4(H) feet.

X. Application for inspection must be made same as for 
railway crossings.



FORM OF NOTICE OF EXPROPRIATION AND CERTIFI­
CATE SECTIONS 154 AND 155.

NOTICE.

To A.B. of the of
Take notice that the C. D. Rail wav Company require from 

you for the purposes of its Railway all your estate ami interest 
in the land hereinafter described and will take, under the pro­
visions of the Railway Act. 1903, ali and singular that certain 
parcel or tract of land and premises (here follows description), 
as shewn coloured red on attached sketch.

And take notice that the power intended h he exercised by 
the said Railway Company with regard to the land above 
described is the taking of the said land in fee simple for the pur­
poses of constructing the said Railway and works thereon and 
operating the same.

And further take notice that the said, the C. D. Railway 
Company, are ready and willing and hereby offer to pay the 
sum of dollars as compensation for the land
above described and for any damages caused by the exercise of 
their powers thereon.

Solicitor for the C. D. Railway Company. 

Dated at , this
day of , A.D. 190 .
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I, E. F., of the of in the County of
. Ivand Surveyor or Civil Engineer (a* the case may be) 

do hereby certify :

1. That I am disinterested in the matter herein referred to.

2. That the land described in the attached Notice and shewn
on the plan deposited with the Registrar of Deeds for the 
County of , is required for the C. D. Railway.

3. That I know the said land and the amount of damage
likely to arise from the exercise of the powers mentioned in the 
attached Notice and that the sum of dollars offered
by the C. D. Railway Company is a fair compensation for the 
land and damages aforesaid.

Dated at , this day of A D. 190

Land Surveyor 
or Civil Engineer.
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Abandonment of arbitration proceedings, 227 
New notice of expropriation, 227, 228 
Notice of desistment after meeting of arbitrators, 227 

See Notice of Desist ment.
Access to building, Telephone Co. may not obstruct, 287 
Access to highway, loss of by erecting bridge, 323 
Access to navigable waters, 248, 249 
Accidents, returns of, 580, 595 
Accident report to Minister, 580

Serious accidents, reports of, 581 
Accident reports privileged, 581 

Exceptions, 681 
Reports to solicitors, 581, 582 

Accidents on railways, 450, 451 
Notice to Board of, 450

Accident on railway due to climate, liability of railway for, 384 
Accidental fires, liability of railway for, 457, 403
Accommodation for freight and passengers may lie ordered by Board, 380 

At railway junctions, 379, 380 
At stations, 324

Accommodation for passengers, 388, 389 
Accommodation and appliances on freight trains, 392, 393 
Accommodation notes of company, 106 
Accounts of company to be kept, 111 
Accretions to capital, 120 

Dividends out of, 120 
Act of God, effect of. 391, 392 
Actions, company may sue or be sued, 00 
Action against passenger for railway fare, 420
Action by creditors of railway against shareholders, 130, 137, 138. 139 

Scire facias against shareholder, 130
Conditions precedent to creditor's action against shareholder, 137. 138 
Set off by shareholder against creditor, 138 
Where brought, 139
Defences by shareholder to creditor’s action, 139, 140 
Payment *o another judgment creditor, 139 

But not if merely colourable, 140 
By municipality to contractor, 139 

In debentures, 139
40—BY. ACT.
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Action by creditor*—Continued.
C omise with director*, 139 
Conditional subscription, I .'tit 
(Share* ac«|iiired a* fully paid up. 139 
No notice of allotment, 139 
Change in character of company,, 140 
Illegal issue of new share*, 140 
Failure of company to organize. 140 

Action by landowner for los* of access to street, 202 
Penalty for, 20,‘t

Action for breach of duty to carry, .'ISO
Shipper'* right to sue for failure to curry, 3HO 
Releaw* of liability for breach of duty to carry, when invalid, 380 
Negligence of railway, release from liability for, when invalid, 380 
Notice, condition or declaration relieving railway from liability, when 

invalid, 3HO
Action for cattle killed while straying fail*. 432 

Cattle killed at highway intersection*, 432 
Negligence of owner of cattle straying. 432 

Railway must prove, 452 
Wilful act of owner of rattle killed. 452 

Under Railway Act, 1HHH, 452, 453.
Action for calls, 112-115

One may lie illegal and other* valid, 112 
Defences to, 113
To prevent transfer of share* valid, 113 
To increase saleable asset* of company. 113 
Company must first lie organized, 113 
By provisional directors, 113 
Interest on. 115
Brought in any competent court, 115 
Defence to. 11<I
Pleading in action for call*. 11(1 

Action for damages done by railway, 474
Limitation of action for damages done by railway. 474-477 
Pleading general issue, 474

Cieneral issue, effect of, 474. 4HO. 4H1 
t Law, validity of limitation of action for damages done

by railway. 475
'•Damage done by reason of railway," what is. 475, 470 

Action* based on contract, limitation of. 475, 477, 4H2 
Collision by railway with wagon, limitation of action for, 476 
Liliel by officer of railway, limitation of action for. 477 
Negligence of railway, limitation of action for. 477 
Fires caused by railway, limitation of action for. 476. 477. 470

3

^74873
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Action for damage#—Continued.
Lord Campbell'# Act, limitation of action under, 478 
Contractor for railway, limitation of action against, 479 

Action# for discrimination, etc, 540 
Damage# for discrimination, 640

Leave of ltoard necessary, 640, 647, 648 
Receiver, action against for discrimination, 647 

Action for dividends, 117, 118 
Action for farm crossing#, 607, 308 
Action for loss of baggage, 432 
Action for obstructing highway, 268 

Attorney (jeneral, action by, 258 
Municipality, action by, 258 
Individuals, action# by, 250, 271, 272 

Action for refusal to register transfer, 123 
Damage#, measure of, value of shares, 123 

Action for tolls, 548
Additional land, when railway need not procure, 505 
Adjoining lands, use of by railway during construction, 202 203 

width of, 302
Adjoining owner, fences, etc., for protection of, 309, 310, 311 
Adjournment of sitting of Board, 000 
Advances on shares, 134

Interest on advance payments, 134 
Advance in rates, when lawful, 525 

under special freight tariffs, 529 
Advertisement of sale for tolls, 549 
Affidavits In-fore Board, 000, 000 
Affidavit proving returns, 590 
Affidavit verifying proceeding# before Board, 000 
After acquired property, mortgage of, 163, 154

Subsequent purchaser for value, rights of, 153 
Agreements. Nee Amalgamation Agreements:

Sec Contract.
See Traffic Agreements.

Agreement between railways for discrimination between shipper# or locali­
ties invalid, 504 

For joint tariffs, 531 
Failure to agree, 531 
Not to operate railway, 552, 557 
To maintain rates invalid, 501, 502 
To route freight by one line exclusively, 244 
To purchase land for railway, 208 

Agreements with owners fixing compensation, 210 
With Stock Yard# Company, when valid, 607
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Air-brakes defective, liability for, 371 
Aliens may hold stock, 142 

May vote, 142
Eligible for office in company, 142 
Have equal rights with subjects, 142 

Alienation of railway lands, 176 
When invalid, 176
By railway of lands not superfluous, 70, 71 

Alighting from train w lie re no platform, liability of railway for, 383 
Alighting from and lioarding trains, 320, 330, 331 

Steps of car defective, 320 
Train passing platform, 320 
Calling name of station, 320 
Invitation to alight, 320, 331 
“AH aboard," effect of calling, 330 

Allotment of stock, 70, 80
Notice of allotment, when required, 80, 81 
Condition agreed to must be approved by company, 81 
Directors cannot delegate power to allot, 81 

Alteration of bridges, 254 
In highway, 265 
Notice of, to landowners, 265 
Approval by city, 265 
In level of street, 263 
Of railway may be ordered, 348, 505 
Of railway works by company, 180, 181 
Of route of railway, 186, 187 
Minister to approve, 187 
Of street over railway, 30

Alternative routes, through traffic on longer routes, 533 
Amalgamation of railway, transfer of land grants. 182, 183 
Amalgamation Agreements, 551, et neq.

Special Act authorizing, 551
Lease of railway, agreements for, 551
Power of railway company to amalgamate, 552

Vitra vires, amalgamation by railway, 552, 557 
See I'ltra vires.

Working agreements, power of railway to make, 553 
Running rights, validity of grant of, 553 

Effect of agreement for amalgamation, 554, 555 
Construction of statutes for amalgamation. 555 

Amendment of proceedings before Board, 606, 607 
Amendment of tariffs by Board, 523 
Amount of bonds, 151

Must lie $100 each, 151
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Animals at large.—See Cattle at Large, 451 et scq.
Animals, carriage of.—See Carriage of Animals, 397, et aeq.
Annoyance to owners by smoke, noise, etc., *272 
Annual meeting of shareholders, 90, 91, 99 
Annual returns to be submitted by railway, 578 
Answer to complaints, 599 

Time for answer, 599 
Form of, 599, 000 
Endorsements on answer, COO 

Appeal from award, 228 ct scq.
Practice on apjieal from award, 229, 230 
Time for, 229, 230 
Notice of appeal from award, 229 
Jurisdiction of Court on appeal, 230 

Single judge may hear, 230, 231 
Setting aside award, right of, preserved, 230, 231 
Amount of award, 229, 230

Where no damages awarded, 230 
Supreme Court, appeal from award, 231 
Evidence on appeal, 231 
Discretion of arbitrator, appeal from, 231 
Reference back to arbitrators on appeal, 231 
Grounds of appeal from award, 231, 232 

Appeal from orders of Board, 005
To Governor-in-Council on questions of fact, 01 

Appeal to Supreme Court, 01. 02 
On question of jurisdiction, 01 
Court may draw inferences of fact, 02 
Opinion to lie certified to Board, 02 
English legislation similar, 02 
Board may be heard by counsel. 02 
Court may make rules respecting. 02 
Costs of appeal from Board may In» taxed or fixed, 02 

Appliances for branch line, character of, 244 
Renewal of, 244

Applianees on passenger trains, statutory requirements, 388 
Liability for neglect to furnish, 388 

Application of Railway Act: —
General note on, 22-30 
Railway Act, 1851, not retroactive, 22 
Jurisdiction of Dominion Parliament, 22 
Intercolonial Railway excluded from Railway Acts, 22 
Great-Western R.W. Co., not subject to 34 Viet., ch. 43, sec. 20 (4), 

(D.), 22
All Dominion railways now subject to Railway Act. 22
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Application of Railway Act—Continued.
Railways incorporated by provinces, when subject to Dominion Act, 37 

Municipal control of streets lost by railway becoming a federal 
work, 38

Agreements with municipalities, effect of federal legislation, 38 
Preserved by sec. 7, 38
When not affected by Railway Act, 1903, 38 

Railway Act, 1888, railways subject to, 23 
Applications to Board, nature of, 45, 4(1 
Application to Board, rules respecting, 598, 599 
Appointment of railways constables, 470, 471, 472 
Apportionment of damages under Lord Campbell's Act, 30(1 

Of damages for fires, 457 
Of tolls for rail and water shipments, 515 
English legislation, 515 
Of through rate on joint traffic, 532 
Board may apportion, 532 
Principles of apportionment, 532 

Approaches to farm crossing, repair of, 300 
To station, railway must repair, 328 

“Approaches" to bridges, etc., defined, 278 
Enlarging, 270 
Repair of, 270, 277
To bridges or level crossings, 277, 278 
Inclination of approaches, 277 
Fences for approaches to bridges, 277, 278 
Repair of approaches, 278, 270 

Approval of by laws of railway necessary, 485 
Of highway crossing by Board. 273 
Of sale of land to company by Court, 200 
Of tariffs by Board, 527 
Of tolls by Board, 491

Arbitrator, officers of company should not lie, 215 
Appointment by judge, 210 
Duties of, 217, 218
Disqualification of arbitrator, 218, 229
Evidence under oath before arbitrators, 224
Power to take evidence, 224
Witnesses on arbitration. 224
Stenographers employed before arbitrators. 224
Evidence taken in writing by arbitrators, 224
Vacancy amongst arbitrators, effect on award, 220
Refusal of arbitrator to act, 220
Death of arbitrator, 220
Appointment of new arbitrator. 220
Appointed to fix railway crossings, 245
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Arrest by railway constables, 472, 474 
Assault by passenger, liability of railway for, 354 

Un passenger, liability of railway for, 390 
Assent to scheme, when dispensed with, 500 
Assets of company mortgaged, 152, 153, 158 

And liabilities of railway, returns of, 582 
Assignee of goods shipped, action by, 410
Assignment by railway of right to operate telegraph or telephone lines, 

eirect of on railway amalgamated with assignor, 281 
Attestation of trallic returns, 578
Attoiney-tieneral, action by, for obstructing highway, 258 

Application to restrain illegal acts, 73 
Proceedings by to recover penalties, 577 

Authentication of documents, 51, 52 
Automatic bell, use of, 440

Couplers, absence of, as evidence of negligence. .173 
Couplers, 308, 309
Delay allowed for equipping trains, 309 

Award of arbitrators, 218 
Majority to prevail, 2IS 
Sole arbitrator's award, 218 
Netting aside, 218, 219

Allowance of costs does not invalidate1, 223 
Time for making award to l>e fixed, 225 
Meeting of arbitrators to make award, 225 

Adjournment of, 218, 225 
Failure to make award, 225
Oiler of compensation where arbitrators make no award. 225 
Irregularities in award do not invalidate, 225 
Description of lands in award, 226 
After notice of desistment, 227 

Hedges to be worn by railway employees, 417 
Conductor must wear badge, 417, 418 
Station agent must wear badge, 417, 418 
Necessity for, discussed, 418 
Woikmen on telegraph lines to wear, 290 
Number to he shewn on, 290 

llaggage checks to la* allixed to baggage, 426 
Mode of atlixing. 426 
Excess baggage. 426 

Tolls for, 426
Penalty refusing to give baggage checks, 426 
Action for penalty for refusing to affix checks, 426 
Railway Act of i888. 426 
No checks in England, 426
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Baggage checks—<'ont inucd.
Legal effect of, 427
Evidence, baggage checks us evidence of delivery to railway, 427 
Omnibus agent, delivery of checks to, 427
Through journey, liability of railway issuing baggage check, 427 

Baggage, common carrier of baggage, when railway is, 427 
Retained by passenger in his own cure, 427, 428 

Negligence of railway, 428 
Negligence of passenger, 428 

Conditions limiting liability for baggage, 428, 42!)
Commencement of liability for baggage left in charge of porter, 420 
Porter of railway, Iwggage left in charge of, 420. 400 
Railway constable, baggage left in charge of, 420 
When liability ceases, 429, 430 
Delivery of baggage to passenger, what is, 420, 430 

Owner’s duty to call for, 420
Warehouseman of baggage, when railway becomes. 430 
Cloak-room, baggage left in, 430 
Law in Quebec, 430
Steamship company, liability for baggage. 420. 430 
Customs, baggage in charge of, 430 

Sleeping car company, baggage in charge of, 431 
Rule as to liability, 431 
Not an inn keeper, 431 
Where passenger asleep, 431 
Baggage in passenger's care, 431 

Action for loss of baggage, 432 
Who may sue, 432
Master and servant, action for loss of baggage, 432 
Government employee carried free, action by for baggage lost. 432 

What constitutes baggage, 432, 433 
Person handling for railway to wear badge, 417 
Of mendiera of Parliament carried free, 542 

Baggage car, position of in train, 425 
Riding on. 423
Used for smoking, person riding in. 424 

Baggageman, liability of railway for assault by. 352 
Bailee of goods.—See Warehousemen.
Ballast, expropriation of by railway, 203
Bankruptcy and insolvency.—See Insolvent Railway Company, 500 et seq. 
B irlied wire fence, railway may erect, 315 
Bell on locomotive, 379 

Weight of, 379
To be rung at highway crossings, 430 

Bicycle, whether baggage, 433
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Bill of exchange of company, 1G6
Bill of lading, conditions in, limiting liability, 402

Conditions limiting liability of connecting curriers, 393 
Statements in, 407

Boarding trains.—See Alighting from Trains.
Board of Railway Commissioners, early legislation, 11. 12 

Defined, 11
Practice.—See Practice and Procedure, 51 rt acq.
May act of their own motion, 48

Or on application or complaint, 48 
May act from time to time as occasion arises, 49 

Board of Railway Commissioners, 40-50 
Railway Committee abolished, 40 
Powers now vested in Board, 40, 41 
Members of Board, appointment and tenure of office, 40 
Court of Record, Board is, 40 

Meaning of term, 40, 41
Deputy Commissioner to exercise powers of Chief in his absence, 41 

Signature of documents by, 41 
Quorum, two commissioners to form, 41, 43 
Chairman, Chief Commissioner to be, when present, 41 

Questions of law to lie decided by, 41, 4G 
Of validity of contract, 42

Quorum, ex parte applications may be decided by one commissioner, 41 
Appointment of commissioners in England contrasted, 41 
Disqualification, interest in contest will not disqualify, 42 

Kindred or affinity, 42
Commissioner pro hoc rice may be appointed, 42 
Commissioner shall not hold railway stock or bonds, 42 

Residence of commissioners in Ottawa, 43 
Shall devote whole time, 43 
Shall not hold other inconsistent office, 43 
Offices of Board to be at Ottawa, 43 
Secretary of Board, tenure of office, 43, 44 
Chief Commissioner, salary, 44 
Commissioners, salary. 44 
Experts, appointment to advise Board, 44 
Staff, appointments to he by Governor, 45 
Correspondence with Board to be carried free*, 45 
Jurisdiction of Board, 45-50 

See Jurisdiction of Board.
Witnesses, attendance may lie enforced, 40 
Production of documents, 40 
Enforcement of orders by, 40 
Inspection of property by, 40
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Board of Railway Commissioners—Continual.
Entry on property by, 46
Powers possessed by Superior Court, 40
Can only exercise powers conferred by statute, 40
Order of Board made without jurisdiction confers no authority. 40
Railway committee, contrasted with Board, 47
Evidence of orders of Board, 44

Signature of orders by Deputy Commissioner, 41 
Orders of Board, how signed, 41, 44
Evidence, experts may be appointed by Governor in Council, 44 
Mandatory order by Board, 46 
Injunction, Board may grant, 46 
Must sanction plan of railway, 188
May require plan of whole railway before approval, 188, 189
Approval of deviations of railway, 193
Leave of to work mines, 195, 196
Protection of public, 196
Power to authorize taking of ballast, 203, 204
Power to order branch lines, 240
l-eave of. to make railway crossings or junctions, 245, 246 
Approval of works in navigable waters, 252, 253 
Order of, 252
Alterations of plan by, 253 
Safety at bridge, 253
Farm crossings may be ordered by, 301, 302, 303 

Terms on which ordered, 301 
May order erection of fences, etc., 308 
May fix height of bridges, etc., 320, 321 
Owners of bridges refusing consent to raising. 321 
Leave to open railway for traffic, 344 
May order repair of railway, 347
Extension of time for using automatic brakes, etc., 369 
May approve of freight classification, 516, 517 
May order adoption of joint tariffs, 531, 532 
Approval of amalgamation, 552 
Approval of traffic agreement by, 559
Rules of, 595 rt srq.—See Rules of Board ; Practice and Procedure

Rules of Practice.—See Rules, 598 
Ronds of railway, returns of. 582, 588 
Bond by provisional directors invalid, 79 
Bonds payable to bearer, 165
Bonds, mortgages and borrowing powers, 143 et neq.

Signature of bonds by company, 143, 148 
Coupons, signature of, 143
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Bondi*, mortgages—< 'ou tin«<</.
May be engraved, 143 

When payable, 143 
Place of payment of bonds, 143 
Time for payment of bonds, 143, 144 
Interest on bonds, rate of, 144 
Powers of company to borrow, 143, 144. 145, 14(1 
Statutory conditions for borrowing, 143, 147, 14*, 140 
Directors of company, power to Imrrow, 147

Non-compliance with minor regulations, 147 
Signature of bonds, 148
Invalidity of bonds, effect on bona fide holder, 147, 148. 140 
Sale of bonds, 140 
Issue of Ininds, 140 
Negotiability of bonds, 150

“Bearer," bonds payable to, 150 
liana fide holder of bonds, effect of negotiability, 150 

Priority over executions, 150 
Pledge of bonds, 140, 150 

Nee Pledge.
Sale of bonds at discount, 150, 151 

Effect of, 151 
Amount of bonds, 151

Must be $100 each, 151 
Extent of power of railway to borrow, 151, 152 
Unissued securities, cancellation of, 152 
Mortgage by company, 152, 153, 154, 155 

See Mortgage.
Mortgagee of railway, rights of, 155 
Property excepted from mortgage, 155, 150 
Deposit of mortgage, effect of, 150, 157 
Evidence of mortgage, 157 

Copy certified, 157 
Priority of mortgage, 157, 158 

Trustee for bondholders, 150, 100
Pledgee of bonds, right to vote, 102 
Registration of bondholders as voters, 102

Mandamus to enforce registration of bondholder. 102 
Meetings at which they can vote. 102 

Default by railway on mortgage, 102
Presentation of Isind for payment, 102, 103 

“Coupon," assignment of. 103 
Equities affecting. 103 

Receiver, appointment of. 103. 104 
See Receiver.
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Bond*, mortgage#—Continued.
Powers of, 164 

Transfer of bonds, 165, 166 
Other forms of borrowing, 166 

Overdraft by company, 166 
Promissory note of company, 166 
Bill of exchange of company, 166 
Warehouse receipt of company, 166 

Bondholders’ right to vote, 160, 161
Registration of bondholders as voters, 161 

Time for, 161
Transfer of bonds after default, 161 

Shareholders on default retain right to vote, 161 
One vote for each Imnd, 161 
Default by company, what constitutes, 161 

Non payment of interest, 161 
Evidence, 161

Pledgee of bonds, right to vote, 162 
Registration of bondholders as voters, 162 
Meetings at which they can vote, 162 
Business on which they can vote, 162 

Bondholders, dissolution of company, loss of claim, 158 
Are mortgagees, 159 
Rights inter se, 150 
Are not trustees, 159 
Rights of to protect security, 159, 160 
Depreciation of mortgage security, action to restrain. IffO 

Bondholders, rights of under scheme of arrangement. 562, 563 
Assent to scheme, 564, 566 

Bonuses of railway, returns of, 582, 588 
Bonus by municipality to railway, 334 
Bonus by municipality illegal apart from statute, 89 

Irregularities in by-law granting, 90 
Book of reference, see plan, etc, 187 

Details of, 187
Names of owners to be shewn. 187 
Grades and curves to Is* shewn on profile, etc., 187 
Description of parcels, 187 

Books of reference, contents of. 610 
Borrowing powers, see Bonds, etc., 143 et eeq.
Bottles, rates on, 524

Foreign competition, effect on rates for bottles. 524 
Boundary ditch, not sufficient fence under Act, 316 
Brakes, 368

Liability for defects in, 370. 371
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Brakes—Continued.
Negligence of fellow-servant, 370 
Crack in brake-wheel, 371 
Old-fashioned brakes, liability for using, 371 
Air-brakes defective, liability, 371, 372 
Trespassers loosening brakes, liability of railway, 372 
Failure to work at railway crossing, 443 

“Branch line" included in ‘‘Railway," 10 
Branch lines of Federal railway under Railway Act, 1888, 23 
Branch lines, 239, et aeq.

Power of railway to build branch lines, 178, 239 
For purposes of undertaking, 239 

Maintenance of branch lines, 239 
Operation of branch lines, 239 
Procedure on construction of branch lines, 239, 240 

Registration of order, 240 
Extension of railway or branch lines, 241 

Order neeessu ry, 241, 242 
Special Act authorizing branch lines, 241 

Inconsistent with Railway Act, 1903, 241 
Contract with Government to build, 241 

Former legislation, 241
Cannot lie used to extend railway beyond terminus, 242 

Special legislation authorizing, 242 
Canadian Pacific R. W. Co., power to extend railway. 242 
Breach of contract to build, 242
Private individuals, application for construction of, 242, 243. 244 
Operation of branch line, Board may regulate, 243 

Ownership of, 243 
Former practice. 243, 244
Rebate of freight charges to persons building branch. 243. 244 
Agreement to route freight by one line exclusively, 244 
Opening in main line for branch, verbal agreement to make. 244 
Removal of connection by company. 244 
Appliances for branch line, character of. 244 

Renewal of, 244
Engineering difficulties in connecting branch with railway. 244 

Business not justifying branch, 244
Board, power to supervise building ami operations of, 244. 245 
Penalty for refusing to build branch, 245 

Branch line, trains to stop at railway crossings, 442 
Branch lines, requirements of Board as to plans of, 613 
Breach of carrier's duty, action for, see action for breach of duty to 

carry, 408. 409
Passengers, actions for damages, by, 409, 410
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Breach of carrier's duty—Continued.
Ma«t r and servant, action by muster for injury to servant. 409. 410 
Parent and child, action by child on contract of carriage by parent 

409. 410
Assignee of goods shipped, action by. 410 

Preach of contract to build branch, 242 
Breach of restrictive convenant, compensation for, 221 
Breach of covenant by railway, 338

Mandamus to compel performance, 338, 339 
Injunction to coni|N-I performance by railway, 339, 340 
Damages for, 339, 340

Bridges, approaches to.—See Approaches to Bridges.
Budges, power of railway to make, 179 
Bridge over waters, 262 

Approval of site, 252
Bridge over navigable waters, see also Bridges and Tunnels, 251

Drawbridge over water. Board may regulate user, 251, 252. 254 
Nw Drawbridge.

Bridge over highway, Board may ordvr, 204 
Bridges over highway crossings, 274 

See also Bridges and Tunnels.
Headway of bridges over highways, 274. 275, 320. 322 
Construction of bridges, etc., 275 
Approaches to bridges, enlarging, 270 

Repair of, 270. 277
Bridges over diverted stream, railway need not repair. 270 
Bridge at station, railway need not rebuild, 328 

But must repair, 328, 329 
Swing bridge, trains to lie stopped at. 430

Penalty for failure to stop at swing bridges. 436 
Safety devices at swing bridges, 430 
Interlocking switch at swing bridges, 430 
Jurisdiction of Board, interlocking device at swing bridge, 430 

Bridges and Tunnels.
Height of bridges and tunnels. 320. 321, 322 

Headway of seven feet for bridges, etc., 320 
Board may tlx, 320, 321 

Repair of bridges. 322
Railway must rejiair. 322 
Fences at bridge, railway must repair. 322 
Liability for non repair, 322 

Destruction of bridge bv storm, 322 
Navigable waters, bridge over, 322

Compensation for obstructing navigation. 322 
Indictment for obstructing navigation, 322
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Bridge* and Tunnel*—Continued.
Swing bridge on navigable water», liability for damage* done by, 

323
Highways, bridge* over, 323

Damage* for impeding highway, 323 
Span* of bridge*, etc, 323, 324 
Toll* for trallie over bridge*, 543 

British North America Act, sec*, til and 1)2. 22 
See Constitutional Law, 22 
Railway* for general advantage of Canada, (I 

Building*, power of railway to construct, 177 
Business, compensation for injuries to, not allowed, 221 
“By-Law” defined, 12

t'nder H. S. C. ch. 1, sec. 7 (45), 12 
Company may make or alter, 07
Vnder repealed Act* to remain valid till annulled. 07 

By-Laws by directors, 100, 107
To manage stock and a flair* of company, 106 

Appoint officer# and servunt#, 106 
Retiring allowance to officers and servants of company, 106 
Rc|>enl of by-law by directors, 107 
Must not operate unjustly, 107 

By-law. settling form of stock transfer, 125 
Opening road allowance, 250 
Allowing cattle to run at large, effect of, 311, 312 

Cattle to run on highway, 312 
Must be unequivocal, 312
Providing penalty for non-payment of fare, 420
Or regulations of railway forbidding riding on platforms, etc., 42.'
Of railway forbidding travelling in baggage car. 424 
Of municipality prohibiting xvhistling in cities, 430, 437 
Of railway, penalty for breach of, 574, 575 
Posting up by-law, 675

By-law*, rules and regulation* of railway. 484 rt srq.
Speed of trains, by-law of railway fixing. 484 
Time-table, by-laws approving, 484 
Weight of loads on cars, 484 
Freight regulations. 484
Nuisance on train* and railway premises, 484, 487 

Smoking on trains, 484 
Conduct of employes, 484 
Management of railway. 484 
Travelling on railway. 484 
Effect of by-laws considered. 485. 486 
Construction of by-law*. 485, 486
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By-law*, rule»—Continual.
Approval of liy-law* of railway necessary, 485 
Municipality, construction of by-laws of, 485, 480 
Vitra vires, by-laws of railway, 486 
Sunday labour, by-law* of company regulating, 480 
To whom by-laws apply, 487
Running rights, effect of by-law on railway possessing, 487
Penalty, violation of by-law*, 487
Requisites of by-laws of railway, 488
Publication of by-laws, 488, 480
Posting up by-laws at station*, 488, 489
Disobedience to by-laws, 489

Summary interference by railway, 489 
Evidence of by-laws, 489

Certified copie* of by-laws, 489 
Cabmen at station, 320, 327

Refusal to carry person to, 327 
Exclusion from, 326

Calls.—See Shareholders' Liability to Creditors.
Calls, arrears on, may he deducted from dividends, 121 
Calls on Shareholders, 111, 112

Payment of calls by instalments, 112, 114 
See Payment of Calls.

Interest on calls, 115 
See Interest on Calls.

Action for calls, 112, 115 
See Action for Call*.

Pleading in action for calls, 110 
See Pleading.

Notice of calls, 114
See Notices of Calls.

Canada Southern R. XV. Company under Railway Act, 1888. 23 
Canadian Pacific R. XV. Company under Railway Act, 1888, 23 
Canadian Pacific R. XV. Company, service on, 75,70 
Canadian Pacific R. XV. Company, power to extend railway, 242 
Canadian Parliament has unlimited jurisdiction in matter* assigned to 

it, 25
Might impair obligations of contracts, 25 
Rut Courts would try to avoid this, 25 
Might abrogate Provincial legislative bargains, 25 

Canals, power of railway to make, 179 
Power to cross. 179
Connecting Provinces subject to Federal Parliament, 23 

Canvassing agent for railway return* by, 578 
Capital, impairment of, 119, 120
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Capital, impairment of—Continual.
Accretion* to, 120 
Reduction of, illegal, 121

Ry vote of alia reholders, illegal, 121 
Surrender of stock to company, 120 
Returns of to Board, 582, 587 

Capital of Railway Company, 87 
Increase of capital, 87, 88 

See Increase of Capital.
To be stated in Special Act, 81 
Shares to lie $100 each, 81 
Application of capital, 81, 82 
Reserve fund, trading company may create, 82 
Preferred stock no power under Railway Act, 82, 83 

“Car,” part of “rolling stock," 18 
Cars, position of lumber or freight car in train, 425 
Car of another company, liability for insuflieient headway, 321 
Car-load lots of oil, lower charge for, 494, 495 
Carriage of passengers or goods.

See Carriers of Passengers.
Carriers of Goods.

Carriage of animals, 398, 399, 400 
Man in charge of cattle, 398

Release of liability for injuries to man in charge of cattle. 398 
399

Limitation of damages for injuries to cattle, 398, 399 
Fastening of animals during transportation, 399 
Damages for loss to cattle during transportation, 399 
Inspection by owner of car for carriage of animals, 399 
Vice inherent in the thing carried, what is, 399, 400 

Carriage of baggage by water, conditions limiting liability, 429 
See also Baggage.

Carriage of trallie, contracts limiting liability, 398, 399, 538, 539 
Carriers, of goods, accommodation to be furnished by railway, 379, 380 
Carrier of goods:—

Common carriers, liability of railways, as, 391 
Common carrier, liability of :—

Defences to action for loss of goods, 391, 392 
Good a carried, improperly described, 391 
Lower rates, goods carried at, 391 

• Perishable goods carried, liability for damage, 391, 392
Shrinkage in goods carried, defence to action, 392 

Accommodation and appliances on freight trains, 380, 392, 393 
S<*e Accommodation.

Connecting carriers, liability for goods damaged by, 393

41—BY. ACT.



642 INDEX.

Carriers of goods—Continuer/.
Hills of lading, conditions limiting liability of connecting carriers, 

393
Carriage of animals—see Carriage of Animals.
Warehouseman, liability of railway as. 400, 401 

See Warehousemen.
Conditions limiting liability of carrier, 402 

Sec Conditions Limiting Liability.
Statutory restrictions on right of carrier to limit liability, 403, 404 
Where contract has not. come into operation, 407 
Knglish legislation nfleeting. 407 
Not to be performed in Carada, 407 

Breach of carrier’s duty, actions for. 408, 409 
Stoppage in transitu, 410, 411 

See Stoppage in transitu.
Damages for failure to carry properly, 411 rt serf.

Measure of damages for breach of duty to carry, 411 ct scq.
See Damages for Failure to Carry.

Damages for failure to accept good*, 412
Expenses of carrier keeping good* not claimed. 412 

Punctuality of trains, 412 ct scq.
To In* run at regular hours, 412 
Public notice of time for running trains, 412 

Delay in carrying goods, 4!.‘>
See Delay in Carrying (ioods.
Damage for delay to goods, 41(1. 417

Carriers of passengers, accommodation to he furnished by railway, 379, 380 
Carrier* of passengers, 382. ct scq

Liability of carriers of passenger* differs from carriers of goods. 382 
Contract to carry passengers, liability under, 382 
Railway liable only when negligent, 382

Negligence in carrying passengers, what is, 382, 383 
Warranty by railway of safety of carriage, 383 
Latent defects in car, liability of railway for. 384 
Freight train, injury to passenger on, 384 
Intercolonial Railway, injury to passenger on, 384 
Accident on railway due to climate, liability of railway for. 384 
Alighting from train where no platform, liability of r il way for. 383 
Explosive, injury to passenger by, 383
Overcrowding in car. liability of railway for injuries to passengers, 383 
Persons other than passengers, 385

Rights of. discussed, 385. 389
Work train used by contractor, liability of railway to persons 

using. 380, 423
Express messenger on train, liability for injurie.* to. 380, 424
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Carriers of passenger»—Continued.
Persons riding free on train, liability to, 380, 407 
Pass over railway, liability to person using, 380, 407 

Non-transferabie pass used by another, 380 
Passengers riding under contract made with others, rights of, 380 
Servant riding on ticket bought by master, 380 
Children travelling free, liability of railway to, 387 
Persons travelling on ticket sold by another railway, 387 
Where no contractual relationship, 380, 387 
Freight train, liability to person travelling on, 388, 425 
Newsboy sidling papers on car, liability to for injuries, 388, 425 

Appliances on passenger trains, 388
Liability for neglect to furnish, 388 

Appliances on passenger trains, statutory requirement», 388 
Accommodation for passengers, 388 

See Accommodation for Passengers.
Continuous journey, rights of passenger on, 380 
Stop over privileges, rights of holder of ticket, 389 
Protection of ptsaenger, 390

See Protection of Passengers.
Delay to passengers, 412, 413, 415, 410

Time-tables of railway, legal effect of, 412, 413 
Sue Time Tables.

Ejection of passengers, 418, 419
By laws or regulations of railway forbidding riding on platforms, 

etc., 423, 424
Construction train, passengers riding on, 423 
Locomotive, passenger riding on, 424

Contractor for railway riding on, 424 
Baggage car used for smoking, persons riding in, 424 
Express messenger, railway liable for injuries to, 424 
Freight car, liability of railway to person travelling in, 423, 425 
Platform of car, newsboy riding on, 425 

Cataraqui Bridge Company, Act incorporating, 3 
Cattle at farm crossings, 307

“In charge" of person, defined, 307
Fright to cattle by negligence of railway at crossings, 307 

Cattle at large, 451 et seq.
Highway, cattle straying near railway, 451 
Cattle to !h> “in charge," 451 
Impounding animals at large, 451 
Pound-keeper, detention of animals by. 452 

Action for cattle killed while straying fails, 452, 453 
See Action.

Cattle-guards defective, action for cattle killed while straying. 453
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Cattle at large—Continued.
Rule in Quebec, 453

Railway Accidenta Act, 1857, effect of on action for cattle killed, 
453

Negligent management of train», 453 
When cattle properly in charge, 454 
When right of action arises, 454 
Effect of Railway Act, 1903, 455 
“Competent person” in charge, who ia, 455 
Discussion of, 455, 456 

Cattle on railway not killed by train», 456 
By law allowing cattle to run on highway, 312 
Carriage of.—Si* Carriage of Animal», 397 rt teq.
Crossing farm crossing» must l>e in charge, 301
Damages for cattle killed under Railway Act, 1903, 312, 313, 314
Fences, etc., to prevent getting on track, 308
Killed through defects in fences, 311
When right of action accrues, 311
Where unlawfully on lands adjoining railway, 309, 311
Straying through unfenced culvert, 311
Locatee from Crown, action by, for cattle killed, 311
Right» under Railway Act, 1888, 311, 312
Rights under Railway Act, 1903, 312, 313
Engine-driver, duty of, toward» cattle on track, 318, 319
To be "in charge,” 451
Trespassing owing to defects in fences, 309, 310 

Cattle-guards.—See Fences. Cates, and Cattle-guards, 308 et seq. 
Cattle-guards, 50

When cattlo "in charge," 318 
At highway crossings, 308

Cattle-guards defective.—Sen Cattle at Large, 453, 454 
Liability for defeet» in, 317
Cattle straying on highway, owner cannot recover, 317, 311 

Cattle pen used by railway not a nuisance. 381 
Certificate of ownership of stock—

Issue by company, 123 
Estoppel of company, 123 
Evidence of title to stock. 123 
Equitahln title to stock, 123 

Cesser of right to make calls, 113 
Chair, not liaggage, 433
Chairman of Board. Chief Commissioner to he, when present, 41 

Of meeting, power» of, 92. 93
Champlain and St, Lawrence R.W. Co., Act incorporating, 1 
Change of classification, Board may order, 517
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Chang! of premises not evidence of negligence, 300 
Characteristic* of railways, returns of, 589, 590, 591 
Charge# for keeping good# after carriage ceases, 401 
Charities, reduced rates to, 540
Charter, application of purchaser of railway for, 408 

Time for application, 408
Provision# in charter# against Sunday work, 30, 37 
Net* also Application of Railway Act.
Revoked where conditions of incorporation not complied with, 84 
Rights, may be impaired by legislation, 31 

Checks.—See Baggage Checks, 420 ef seq.
Chief Commissioner of Board, signature of need not be proved, 51 

To be chairman, 41
Questions of law to be decided by, 41, 42 
Salary, 44

Children travelling free, liability of railway to, 387 
Church lands, expropriation of, 200 
Circumstance# justifying difference# in rates, 500, 501 
Cities, towns and villages, speed in, 49, 443, 444 

Board may regulate, 49
Board may authorize different speeds in different localities, 49 
Steam whistle# in, Board may regulate, 49 

When engineer must sound, 49 
Gates at highways in, 443, 444 
Trains moving reversely in, 444 

Classification in United States, 519, 523 
Official freight classification, 619, 523 
Western freight classification, 519, 523 
Southern freight classification, 519, 523 
See Tariff, and Freight Classification.

“Clerk of the Peace" defined, 21 
Cloak-room, baggage deposited in, 428, 429, 430 

Charge# for, use of at stations, 327 
When railway ordered to furnish, 500,

Closing farm crossing. 304
Sale of lands severed on one side of railway, 304, 305 
Release of crossing by owner. 305 

Coal, classification of, 520, 524
On locomotives. Board may require use of. 379 
Special rates on, 542

Cobourg Harbour Co., Act incorporating, 3 
Railroad Co., Act incorporating, 1 

Collection of tolls, 548 rt sr</.
Collisions between trains, negligence presumed, 384

By railway with waggon, limitation of action for, 476
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( ombuwtible matter on railway lands, rvmoval of, 457 
Commercial purpose*, construction of telegraph by railway for, 280, 281 

Traveller*, reduced rate» to, 540 
Commission.—N«m Hoard of Railway Commissioner*.
Commissioner ill, ap|M>intnicnt of substitute, 43 

Shall devote whole time, 43 
Shall not hold other iiieonsistciit ofliee, 43 
Salary, 44
S*e al*o Hoard of Railway Commissioner*.

Common carrier, expre** company i* not, 543
Of baggage, when railway i*. 3841, 381, 427. 428 
Tender of good* to carrier, when latter mu*t accept, 3Sl 
Nuisance necessarily created by railway, liability for. 381 
Cattle pen used by railway not a nuisance, 381 
Liability of railway a* common carrier, 381, 31)1 

Effect of Railway Act on, 381 
Tolls of railway at common law not necessarily equal, 381 
.lurisdietion of Hoard over carriers, 382 
Carriers of Passenger*.—See Carriers of Passengers, 31)1 
Insurers of goods, when railway is, 31)1 
Defences to action for loss of goods, 391, 31)2 
Perishable goods carried, liability for damage, 31)1, 392 
Shrinkage in go«*d* carried, defence to action for, 392 
Rates charged by common carriers must Is* reasonable, 541 
Duties in regard to rates. 541 
Special rates for special purposes, 541, 542 
See Special Rates.

Common law in provinces may be varied by Dominion railway legisla­
tion. 24

Employment, 355, 35<l 
Communication with engineer. 398 
“Company" defined, 12

Defined for purposes of statistics, 578 
Incorporation of.—See Incorporation.

Comparison with rates on other goods. 525
Compensation for accidents or losses, included in working expenditure, 20 

To persons injured by works ordered by board. 93 
For damages done by company, 183 
Company to do as little damage as possible. 183 
Full compensation to Is- paid, 183 
Rules for payment of, 183, 184
Statutes allowing compensation, construction of. 184 
Measure of damage*. 184 
Value of land taken, 184 
Enhanced value of land left, 184
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Com pon sat ion Continued.
Principles of cuu.pcn-ation, 184 
Operation of railway, damages for, 184, 220 
Construction of railway, damages for, 184 
Lands injuriously affected, 184 
Operation of railway, injuries from, 185 

Effects of Railway Act, 1888, 185 
For lands taken, 209 ct *<</.
Rent charge for land which cannot be sold, 200, 210 

Agreement for, 200
Lien on lands taken for payment of rent, 209 '
Payment to previous owner, 212 
Date from which allowed, 212
Future damages must be assessed when lands taken, 212 
Deduction* from, 219 
Increased value of lands not taken, 219 
“Increased value” defined, 219, 220 
Lands injuriously affected, compensation for, 220 
Smoke, noise, etc., compensation for, 220 
Operation of railway, compensation for, 220 
Measure of damages for lands taken, 220, 221 
Loss of access, damages for, 221 
Highway, damages for lowering, 221 
Business, compensation for injuries to, not allowed, 221 
Depreciation in business value of lands, 221 
Breach of restrictive covenant, compensation for, 221 
Mortgagees, payment of compensation to. 236 

Foreclosure by, 230
Improper payment of. liability of company, 236 
Limitation of action for compensation, 237 
Payment into Court of compensation, 237, 238, 239 
For what allowed, 211
Watercourse, compensation for obstruction of. 211. 212 
To mine owners for ceasing work, 196 
For ballast, etc., 204. 205 
For infant's lands taken, 206, 207 

Payment into Court, 206 
For lands taken for railway crossing. 247 
Lands injuriously affected by railway crossing, 247 
Board may fix, 247
For railway crossing highway, 256, 257, 258, 271
Materials composing street, 258
Difficulty in reaching sewer, 258
Gravel, removal from highway, 258
Crown, right to compensation for taking highway, 271
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< vm|M>n>H t ion < ’ont in uni.
i.osa of access by individual, 271
lllrgul interference with highway, damages for, 271
Assign**»** of railway, liability for. 271
Peculiar injury to property, 271, 272
Temporary obstruction of highway, 271
Annoyance to owners by smoke, 272
Loss of access to toll bridge, 272
For obstruction to navigation, 250, .'122
Mode of ascertaining, 250, 251
Mandamus to fix compensation for obstructing navigation, 251 
For order of Board involving breach of contract with telephone com­

pany, 282, 283
To railway for placing wires across track, 284 
For trees cut by telegraph company, 170, 288 
By Government for taking telegraph lines, 440 
For cutting poles on highways during fire not allowed, 288 
For damages done by railway drains, 203, 294 
Danger of fire allowed in fixing, 405 
Damages done by fire also allowed. 405 
For live-stock facilities at stations, 507 

Competitive commodities, difference in rates on, 611 
Competitive points. Board may declare place to la*, 407 
Competitive tariff defined, 520. 528 

Inspection by public, 537 
Rules of Board governing. 520 

Competition, agreement lessening. 601, 602, 557
Between rival routes, effect of on lower rates, 409, 500 
Effect on freight classification, 518, 519 
Effect on freight rates, 524, 525 

Competitor »»f railway must be allowed eijual rates, 493 
Complaint to Board.—S«*e Application, 598, 599 
Completed line of railway, plan must lx* filed, 191 
Computation of time under rules of laiard, 606 
Concession* in rates, penalty for, 545 
Conditional subscription for stock, 80. 87 
Conditions limiting liability of carrier, 402 ct anj.

Valid at common law, 402, 403 
“Owner’s risk," effect of. 402
Negligence of carrier, construction of limitation of liability for, 402, 

403
Insurance of goods by consignor, contract for, 403. 400 
Statutory restrictions on right of carrier to limit liability, 403. 404. 405 
Comvcting lines, restrictions on right to limit liability for, 405, 400, 

407, 408
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Conditions limiting liability—Continued.
Where contract lias not come into operation, 407 
Not to be performed in Canada, 407
“Notice, condition, or declaration," what contracts included in, 404 
Limiting liability for baggage, 428, 420 
Passenger unaware of, 428 
Damages for loss of baggage, limiting, 428 
Cloak-room, baggage deposited in, 428, 420 
Carriage of baggage by water, conditions limiting liability. 429 
Value of baggage, declaration of by owner, 429 

Conditions on ticket, 419, 420, 421, 422
Conditions precedent to creditor’s action against shareholders, 137, 138 
Conditions precedent to construction of railway, 109 

Non-compliance with, lt$9 
Revocation of charter for non-fulfilment, 109 
Attorney-General, action by, 109 

Conductor must seek comfort and safety of passengers. 388 
Must preserve order on train, 389, 390 
Must wear badge, 417, 418 

Conduct of employees, by-laws regulating. 484 
Conducting shareholders* meetings, 92, 93 
Confirmation of scheme of arrangement. 507 
Conflict of Laws.—See Constitutional Law.

Action of damages for fire, 404, 405 
Lands burnt In another province, 404 
Chattels burnt in another province, 401 

Conflicting evidence is for jury. 302 
Conflicting surveys a matter for railway committee,
Conjectural evidence of negligence inadmissible, 358 
Connecting carriers, liability for goods damaged by, 393

Bills of lading, conditions limiting liability of connecting carriers. 393 
Connecting lines, restrictions on right to limit liability for, 405 

Lines or wharves, delivery by railway to, 504 
Consent cases liefore Board. 001 
Consignor of goods, right to stop in transitu, 410 

Is agent to make contract for consignee, 409 
When not agent, 409 

Consolidated Railway Act. 1879. 0 
Consolidation of tariff. 524 
Constables.—See Railway Constables, 470 rt sc 
Constitutional Law—

Constitutionality of Sunday laws. 35. 30. 37
Provisions in railway charters against Sunday work. 30. 37 

Railways subject to Dominion Parliament. 22. 23 
Ships connecting provinces subject to Dominion. 23
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< oiihtitutional Law—Continued.
Va nais connecting provinces subject to Federal Parliament, 23
Telegraphs connecting provinces subject to Federal Parliament, 23
Parliament may impair charter rights, 31
Legislature* of provinces may impair charter rights, 31
Effect of Dominion railway legislation on provineiul law, 24. 25
Work for general advantage of Canada, effect of declaring, 23, 25
Sec “Work for (lencrul Advantage of Canada.”
Dominion railway, how far subject, to provincial legislation, 20. 27 
Dominion railway legislation, when overrides municipal regulations, 

22, 23, 29
Provincial legislation affecting Federal Railway, 25, 20, 27 

Nee Provincial Legislation.
Telephone Company, right to place poles on streets, 29 
Crown lands, construction of Dominion railway over, 29 
Railway Committee, |iower* of.—See Railway Committee.

Jurisdiction over municipalities, 29, 30 
Provincial Sunday laws affecting local railways validated, 35 
Provincial railway crossing federal road, 28, 37, 245, 240 

Carrying through traffic, 37
Highway crossings, eoistitutionalitv of federal legislation respecting. 

255, 250, 257, 259. 280, 287 
Construction of by-laws of railway. 485, 480 

Construed strictly, 480
Construction of statutes, Court will construe to avoid impairing existing 

contracts, 25
Special Act may limit or qualify general Railway Act, 31, 32. 33. 34 

May except provisions of general Railway Act, 32 
Sen Application of Act, 31, 32
Re cital in statute declaring work for general advantage of Canada, 34 
Of Inter-State Commerce Commission. 48 
Affecting covenants by railway, 335-338 
For amalgamation. 555 
Rights of third persons under. 555 
Of terms in freight classification, 522 
Of traffic agreements in Canada, 557, 558 
Foreign company, traffic agreement with, 558 

Construction of bridges, etc.. 275 
Safety of public, 275 
Facilities for traffic, 275 

Construction of farm crossing. 300
Construction of railway, lapse of time for, 198, 100. 170 

Conditions precedent to construction of railway, 109 
Non-compliance with, 109 
Revocation of charter for non-fulfilment, 109
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Construction of railway—Continued.
Attorney-General, action by, 1(19 

Individual, no power to build, 170, 171 
Exceptions, '170, 171

Another railway company cannot build, 171 
Foreign railway company cannot operate another line, 171 

Exceptions, 171
Damages during construction, liability for, 171, 172 
Materials for construction, expropriation of, 203, 204. 205 
Use of adjoining lands during, 202 

Construction train passenger riding on, 423 
Workmen riding on construction train, 423 

Contempt of Hoard in England, 47 
Continuation of offences, penalty for, 570 
Continuous journey, rights of passenger on, 389 
Contraband goods, carrier’s liability for accepting, 435 
Contract by president of railway, 103, 104 
Contracts by railway company with directors, 105, 100 
Contract with telephone or telegraph company for connection at stations, 

280, 282, 283
Contract with Government to build branch lines, 241 

Between railways, returns of, 583, 580 
To carry passengers, liability under, 382 
Railway liable only when negligent, 382 
By carrier is with consignee, 409 
Validity of, decided by Chief Commissioner, 42 
Limiting liability.—See Conditions Limiting Liability.
Carriage of traffic, contract limiting liability, 538, 539, 540 

Contractor for railway, limitation of action against, 479 
Liability of railway for negligence of, 340 
Riding on locomotive, 385 
For subsidized railway, wages payable by, 341 

Contributory negligence defined, 300
Damages where contributory negligence proved. 300
Defence to action, 300, 301
Non-suit granted for, 302. 301
Infants, not generally capable of, 304
Boarding moving train, 331, 332
Of passenger, 384
Risk incurred to avoid greater peril, 384 
Limitation of damages for, 405 
Knowledge of defective packing, 447 
Train moving reversely. 445 
Incurring risk to save life, 445 
Of owner of property burned. 400, 401
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Coutributury negligence—('untinned.
Duty of landowner* adjoining railway, 401 
At highway crossings, 440, 441 
Railway must prove, 440
Railway not liable though no signals given, 440, 441 
1’erson crossing must use due cure, 441 

Control of street* by municipalities, effect of Dominion Railway Act on, 
2»

When road liecome* subject to federal legislation, 38 
Convenience of shippers, when greater facilities for ordered, 500 
Conveyances by persons having limited interest in lands taken, 207 
Conviction of passenger for non-payment of fare, 420 
Conviction for penalties due, 677 
Cooperage stock, rates on. 524 
Copyright, ticket not subject of, 410 
Corn and corn products, classification of, 620 
Correspondence with Hoard to Ik* carried free, 45, 50 
Cost of drainage works, 300 
Cost of protecting crossing, 20, 200 

Railway, liability for, 200
Jurisdiction of I ward to apportion cost of protection, 200 

Persons bound by, 200 
Municipality liable for part of cost, 200 
Persons interested, liability for cost, 200 

Cost of railway, returns of, 582. 502
Of service, difference in, a ground for different rates, 404, 510 

“Costs" defined, 12
In discretion of Hoard, 03 
Scale of, board may prescrilie, 03 
Taxation of, proceedings before Hmird, 03. 007 
On abandonment of arbitration, 227 
Of application to Supreme Court for leave to appeal, 61 

Security for costs of, 01 
Of appeal to Supreme Court may lie fixed, 61 
Of application for immediate possession, 235 
Of appeal from award, 223 
Of arbitration, 221 et srq.
Where amount awarded exceeds offer, 221 
Deduction from compensation, 221 
Taxation of costs of award, 221, 222, 227 
Tender of amount by draft deed, 222 

“County" defined. 12 
Couplers, 308, 361»

Automatic couplers, 368, 301)
Delay allowed for equipping train*, 309
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Coupling car#, liability for injuries to brakeman, 372 
Modern couplers, liability for failure to use, 372 
Automatic couplers, absence of, as evidence of negligence, 373 
Defects in couplers as evidence of negligence, 373 

“Coupon” assignment of, 1(13 
Equities affecting, 103 
Signature of, 143 
When payable, 143 
May be engraved, 143 

Coupon tickets, conditions on, 421 
“Court” defined, 13, 215

When bound by finding of Board, 47 
Of Record, Board is, 40

Meaning of term, 40, 41 
High Court, Ontario, is, 41 
Court Appeal, Ontario, is, 41 

Covenants by railway for farm crossings, 304, 305 
Solicitor for railway, authority to promise, 304 
Engineer of railway, authority to promise, 304 
Damages for breach of, 305 
Reservation of right to crossing by owner. 304 

Covenants of railway respecting stations and railway works. 332. 333 <t et y 
Performance by railway of covenant to erect station. 335, 330 

Specific performance of covenant by railway, 335. 330, 340 
Damages for failure to build station, 330 
Freight and passenger station, covenant to erect, 335 

Perpetual covenant by railway, what is, 330 
Waiver of covenant by railway, 337
Amalgamation of railway, abrogation of covenants by, 337 

Credit for freight charges to favoured shipper. 511 
Creditors’ right to inspect shareholders’ register, 142 
Creditors, rights of under scheme of arrangement, 502. 503 
Criminal law.—See Offences and Penalties. See Penalties.

Fictitious dividends. 120 
Of Canada, provincial railway bound by, 37 
Prosecution, evidence before board not to Is- used on. 05 

Crops, etc., damaged by fire, lability of railway. 457 
Railway liable though no negligence, 457 

Exceptions, 457
Crossings and junctions of railway. 245 rt *ry.

Board, leave of, to make railway crossings or junctions, 245. 240 
Street railway, crossings by railway, 245 
Electric railway, crossings by railway. 30. 245
Constitutional law. Dominion railway crossing provincial line. 24.',. 240 
Arbitrator appointed to fix railway crossings, 245
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Crossings and junctions—Continued.
.Jurisdiction of Hoard over crossings, 240, 247 

See Jurisdiction of Hoard.
Expense of installing, 247, 248 

Compensation for lands taken for railway crossing, 247 
Supervision of construction of, 248 
Operation of trains over, 248
Derailing and interlocking appliances at grade crossing, 248 

Crossing other railways, 177
Federal railway by provincial road, 28, 37 

Crossing tracks, penalty where there is a foot-bridge, 572, 573 
Crossovers, protection of, (117 
Crown lands, entry on, 175, 107. 108, 271

Construction of Dominion railway over, 20 
Cruelty to animals on railway discussed, GO 
Culvert, specific performance of agreement to make, 211 

Too small for How of water, 205 
Customs, baggage in charge of, 430

Duties, liability of railway for, on through traffic, 533, 534 
Cutting trees on highways, 280 
Damages for lands taken.—See Compensation.

Done by railway, 474 et aeq.
See Action for damages done by railway, 474 
Actions based on contract, limitation of, 475, 477, 482 
Pleading in actions for damages done by railway, 480, 481, 482 

Damages for exercise of powers of railway, 171, 172, 173 
Structural damages, liability for, 172

Smoke, noise, vibration, etc., liability for, 172 
Highways, obstruction to, during construction, 172, 173 
Highways, laying tracks on one side of. and not in middle, 173 

Da nages for breach of Ha il way Act. 573, 574 
Measure of damages for, 574 

Damages for failure to carry properly, 411 ct aeq.
Measure of damages for breach of duty to carry, 411 ct seq
For failure to accept goods, 412
Expenses of carrier keeping goods, not claimed, 412
For delay to goods, 410, 417
For delay to passengers, 415, 410
To freight, penalty for, 575, 570
For loss of cattle during transportation, 399
For loss of baggage. 428
Caused by explosives, carrier’s liability, 435
For improper equipment, 374
lb-lease of liability of railway for improper equipment, 374

Agreements for release of liability for improper equipment, 374
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Damages for failure—Vontimud.
For breach of contract by railway, 330, 340 

Damages for injuries to cattle, 312, 313, 314, 320 
Damages, failure to provide farm crossing, 307, 308 

Failure to give signals at grade crossings, 437 
For illegal occupation of streets by railway, 250, 323 
Nominal damages, 250 
Action by individuals, 250 
For felling trees, 170, 288, 201 
Caused by wires and poles, 201 
For failure to build station, 330 
By tire, liability of railway, 457, 458, 404 
For unauthorized taking of ballast, 205 
Under Workmen's Coni|N>nsation Act, 351, 358 
For wrongful ejection from train, 420 
Nervous shock, damages for, when allowed, 307 

When no impact, 307 
For jiersonal injuries, 303, 304 
Lord CamplieH's Act, damages under, 303, 304 

Release of, 375, 370, 377
Personal representative, damages recoverable by. 304. 305 
Tables of mortality as evidence of damages, 305 
Pecuniary benefit lost by death, 305 
Medical attendance, when allowed, 305 
Funeral expenses, when allowed, 305 
Injuries to business, when allowed, 305
Insurance received on death d<*es not affect measure of damages, 305, 

300
Insurance premiums as element in damages, 300 
Ap|Mirtionment of damages under Lord Campbell's Act, 300 
Contributory negligence, effect on damages, 300 
Inadequacy of damages, 300, 307 

Dangerous goods, transportation of. 434. 435
“Dangerous explosives,” when goods to lie marked, 435 

Dangerous railway company may not operate, 345 
Further inspection, 345 

Death of arbitrator, effect on award, 220 
Death, damages for.—See Damages for Personal Injuries.
Délient ures.—See Bonds.
Debentures issued by municipality, 00 
Deeds and money not baggage. 433 
Defacing railway notices, penalty for, 670 
Default by railway on mortgage, 101

Presentation of I»ond for payment, 102, 103 
Waiver of, 103
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Defects in fences, railway liable for, 315 
Defences to action for calls, 116 

Set off, 110
Forfeiture of shares, 116 
Infancy, 116

Delay to passengers, 412, 413 
See Time Tables.
Damages for delay, 415, 416 
Ix>8s of custom suffered by passenger, 416 
Illness suffered by, 416 

Delay in carrying goods, 415
Damage for delay to goods, 416, 417 

Must be reasonable, 416 
Delay in removing goods, 400, 401
Delegation of authority to servant, when railway liable, 352, 353 
Delegation of powers by railway, 553 
Delivery of baggage to passenger, what is, 420, 430 
Delivery of lionds necessary, 140 

Bearer, bonds payable to, 140 
What constitutes, 140

Delivery of goods to consignee, what is, 411
Delivery of traffic, railway to provide facilities for, 370, 503
Demand of goods by consignee before stoppage in transitu, 410
Demurrage charges unpaid by shipper, 512
Deposit of mortgage with Secretary of State, 156, 157
Deposit of plan, 180, 210, 211, 212

Publication of notice of filing, 210, 212
Application to owner of lands after, 210 

“Depot” included in “railway,” 16 
Depreciation in business value of lands. 221 
Depreciation of mortgage security action to restrain, 160 
Deputy Commissioner, to exercise powers of Chief in his absence, 41 
Deputy-Sheriff, word “Sheriff” includes, 18 
Derailing appliances at grad - crossings, 24*. 617, 618 
Derailment of cars, negligence presumed in action by passenger, 384 
Description of lands to lie occupied by railway crossing, 226, 246 
Desjardins Canal Co., Act incorporating, 3 
Destination of passenger, carriage to another point, 416 
Deviations in route of railway, 192, 215 
Differences in classification of goods, 617, 518, 521 
Differences in treatment of shippers forbidden. 503, 504. 505 
Directors may establish offices other than Head Office, 74 

Bonus to, 71
Mayor of municipality holding stock in railway. 88 
Contract with for purchase of shares, 68
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Directors—( 'on t tutted.
Delegation of power of allotment invalid, 81 
Provisional Directors.—See Title.
Special Act to state number, 98 
Returns of names of to Minister, 586 
Majority to form a quorum, 98 
Election of directors, 83, 98, 99, 102 

See Election of Directors.
Duties and powers of, til, 99, 100 

When agents of company, 100 
Declaration of dividends by, 117 
Power to borrow, 147 
Need not pledge personal credit, 100 

Liability of directors, 100, 101, 573 
Paying dividends out of capital, 119 

Criminal liability, 120
Ratification by shareholders of directors’ irregular acts, lOi 
Remuneration of directors, 101 
Qualification of directors, 102

Contractor with company cannot lie director. 105, 106 
Sureties for its officers cannot be directors. 105 
Officer of company cannot lie director, 105
Partner of contractor with company cannot lie director. 105. 106 
Need not hold as beneficial owner, 102 

Term of office, 102 
Vacancies on board of directors, 103 
President, 103

Directors to elect, 103 
See President of Railway.

Vice-President, directors may elect. 103 
Chairman in president's absence. 103 

Quorum of directors, 104 
See Quorum.

Meetings of directors, 104 
Shareholders' control over directors, 105 
Contracts by company with directors. 105. 100 
By-laws by directors. 100, 107 
Officers of company, appointment by, 107, 109 

Solicitor for railway company, 107 
Seal when necessary, 107 
See Officers of Company.

Disallowance of tariff by Board, 523 
Discounts in rates for larger cargoes illegal, 495 
Discretion of arbitrator, appeal from. 231 
Discretion of Beard as to ctwts. 607

42
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Discrimination in toll* not allowed, 491. 492, 493
Goods carried under substantially similar circumstances, tolls must 

be equal, 492
Rebates to particular persons forbidden, 492, 493 

Legislation in United States, 492, 493 
Legislation in England, 493 

Inequality in charges, when allowed, 493 
Competitor of railway must In* allowed equal rates, 493 
Shipper having choice of two routes, lower rate charged. 493 
New markets, railway must not discriminate in favour of, 494 
Cost of service, difference in, a ground for different rates, 494 
Inter-State Commerce Commission, decisions of, on tolls, 492, 495 
Differences in treatment of shippers forbidden, 503. 504, 505 
Car-load lots of oil, lower charge for, 494, 495 
Less than car-load lots, higher charge for, 494, 495 
Rebates for larger cargoes illegal, 495 

Where steady traffic guaranteed, 495 
Free pass to one shipper invalid, 497 
Discounts in rates for larger cargoes illegal, 495
Forwarding agent of small parcels, charge of higher rates invalid, 496 
Differences in direction, different rates for, 490, 497 
Through traffic, lower rates on, 490 
Local traffic, higher rates on. 490 
Localities, discrimination against forbidden, 490 
Competitive points, Board may declare places to be, 497 
Long and short haul charges, Board may approve difference in 497 

Invalid, unless approved, 497, 49H, 499 
Import rates, foreign goods imported, validity of lower rates on, 498, 

499
Competition lietween rival rout's, effect of on lower rates, 499, 500 
Circumstances justifying differences in rates, 500, 501 
Pooling freights or tolls forbidden, 501, 502 

See Pooling Freights.
Connecting lines or wharves, delivery by railway to, 504 

Shipper may compel railway to deliver to, 504 
Agreements lietween railways for discrimination between shippers or 

localities invalid, 504
Cndue preference or advantage, 503, 509, 510, 514, 510 

See Cndue Preference
Interchange of traffic, discrimination lietween shippers, 511 

See Interchange of Traffic.
Stations “near" another railway, 512, 513 

Meaning of, 512 
Reasonable facilities at, 512 

What are, 512, 513
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Discrimination in tolls—Continued.
Unimportant station, 512 
Through service to and front, 512

Substantially similar circumstances, Board may determine what are, 
513

Question of fact, discrimination in rates is, 513 
Decisions on, 513, 514

Evidence, unjust discrimination, onus of proof, 514 
When on carrier, 514

Apportionment of tolls for rail and water shipments, 515 
English legislation, 515 

“Interests of the public’’ defined, 515, 516 
Effect of, on tolls, 516

Water traffic, agreement with railway, when valid, 616 
Rebates on water traffic granted by railway, 616 

Goods carried free.—See Reduced Rates for Carriage of Goods. 
Reduced rates for carrying goods, 540

See Reduced Rates for Carriage of Goods.
Discrimination, penalty for, 545 
Dismissal of railway constables, 472 
Disobedience to by laws, 489

Summary interference by railway, 489 
Disobedience of railway employee to orders, 361 

When defence to action for negligence, 361 
Person responsible for safety of plant injured, 361 

Disobedience to statutes or orders by railway, 46 
Disqualification of arbitrator, 218 

Misconduct, 218 
Interest, 218, 229

Disqualification of Commissioners, 42 
Disqualification of directors, 102, 105, 106 
Ditch left alongside road by railway, 262
Ditches and Watercourses Act does not affect Dominion railway, 27 
Ditches and drains along railway, 293, 294, 295 

Flooding lands, compensation for, 295 
Erection of works to prevent, 297 

Irrigation works, compensation for damages done by, 295 
“Surface water” defined, 296 

Obstructing flow of, 296 
Constructing drains for, 296

Diversion of highway by railway, power of Board to order, 265 
Temporary or permanent, 265 

Diversion of watercourse, railway must file plans, etc., 294 
Power of railway to divert, 179
Damages for diverting watercourse, when allowed, 294, 295
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Diversion of watercourse—Continued.
Compensation paid previous owner, 295 
Damages for unauthorized diversion, 295 

Limitation of action for, 296 
Dividends, 117, 118, 119, 120, 121

Impairment of capital by paying, 119, 120 
Shares in arrears, dividends on, 119 
Before completion of road, 119 
Fictitious dividends, 119, 120 

See Fictitious Dividends.
Accretions to capital, dividends out of, 120 
Directors may declare, 117 
Sanction of shareholders, 117 
Out of net profits, 117 
"Net earnings” defined, 117 
How payable, 117, 118 
Become n debt when declare 1. 117 
Claim barred in six years, 118 
Action for dividends, 117, 118 

See Action.
Must be paid in cash, 118 
Must be proportionate to shares, 118 
"Profits,” meaning of, 117 
Profits, division of, 118 
Equalization of, by reserve fund, 118 

Dividends deducted from arrears on calls, 121 
Documents, proof of in proceedings before Board, 51, 52 
Domicile of company where head office is, 75 
Dominion Government, reduced rates to, 540 
Dominion railway, how far subject to provincial legislation. 20

Not bound by provincial legislation affecting its roadbed or operation, 
26. 27

Workmen’s Compensation Art applies, 20 
Sequestration, 27
Provincial procedure respecting, will apply, 27
Sale of land for taxes, 27
Wharf of railway, sale for taxes, 27
Property and civil rights affecting railways. Dominion legislation 

valid, 27
Procedure, Canadian Parliament may prescribe, 27 
See Work for Oner a 1 Advantage of Canada.

Dominion railway legislation, effect upon provincial legislation, 25 
When overrides municipal regulations. 29 
May dispense with consent of municipalities, 29 
Effect on third persons or corporations, 29
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Drainage, 293 ct scq.
Ditches and drains along railway, 293, 297 

See Ditches and Drains along Railways.
Diversion of watercourse, 294, 290 

See Diversion.
Jurisdiction of Board to order druinug- works, 297, 298

Municipality, application to compel railway to drain, 297 
Supervision by railway of municipal drainage works, 298 

Constitutional law, 298, 299, 300
Provincial drainage laws, how far binding on federal railway, 

298, 300
Provincial drainage works, 299, 300

Municipality, right of, to construct drains across railway under 
provincial laws, 299, 300 

Compensation for obstructing, 211 
Drains, construction of. 180 

Diversion of drains, 180 
Restoration of, 183 

Drawbars, height of, 309
Drawbridge over water, Board may regulate, user of, 251, 252 

Temporarily closed, 251, 252 
Injury to vessels by, 252 
Substitution for fixed bridge, 252, 254 
Trains to be stopped at. 430 
Interlocking systems at. 019 
General requirements, 019

Dundas & Waterloo Turnpike Company, Act incorporating, 2 
Duties and powers of directors, 99, 100 

Set» Directors.
Dynamite, carriage of, 434 
Early Railway Acts, contents. 1, 2 

Analogy to Canal Acts, 3 
Earnings of railway, returns of. 593

See also “Profits” and “Dividends."
“Easement," when included in “lands," 7, 15

Over railway law, grant of by company invalid, 71, 176, 177 
Cannot be acquired by prescription, 71, 177 

Ejection of passenger. 418, 419 
Loss of ticket, effect of. 419 
Refusal to pay fare, 420
Damage for wrongful ejection from train, 420 
Drunken passenger ejected, liability of railway, 422, 423 

Election of directors, 98, 99
If not bona fide, set aside. 98
Purchase of shares to influence election not illegal, 98
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Election of directors—Continued.
Special meeting to elect directors, 98 
Judicial interference with election, 99 
V«o warranto to unseat directors, 99 
Persons not at first meeting cannot vote, 102 
Vacancies amongst directors filled as prescribed by by law, 102 

Electric railway, crossings by railway, 30, 245 
Car to stop at railway crossing, 441, 442 
Telegraph Company Act to apply to railways, 280 

Provisions of. 280, 281 
Embankments, power to make or cross, 179 

Restoration of, 183
Endorsement on notices before Board, 000 
Enforcement of orders by Board. 40 
“Engine,” part of “rolling stock," 18 
Engine-driver, duty of. towards cattle on track, 318 

Wilful injury of cattle by, 319 
Engineer of railway, authority to promise farm crossing. 304 

Disqualification as arbitrator, 229 
Enrolment of scheme of arrangement, effect of, 564 

Practice on, 567 
Entry on lands, 175 

By Board, 46 
To make surveys, 175 
Fixing site of railway. 175 
Warrant for immediate possession, 175 
To make farm crossing, 306 
Illegal, owner may sue for damages. 213 

Equipment, power of railway to construct, or purchase. 177 
Of railway, inspection of, 347 
Renewal of, by order of Board. 347 
Of trains to facilitate traffic, 607 
Board may order certain appliances on trains. 379 
May not modify effect of Act as to, 379 
Extension of time by Board for equipping trains. 379 
Rolling stock. Board may provide for uniformity of. 379 
Safety of public and employees on trains, 379 

Equipment of trains, 368 et seq.
Brakes, 308 

See Brakes.
Communication with engineer, 368 
Couplers, 308. 369. 379 
See Couplers.

Automatic muplers, 368, 369
Coupling cars, liability for injuries to hrakeman. 372. 373
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Equipment of trains—Continued.
Freight cars, 369 
Drawbars, hvight of, 3(19 
Sand-pipe on engine defective, 372 
Seats, fastening of, 370 
Tail-lights on cars, 374

Trains moving reversely, no tail on, 374 
Switch unguarded, 374 
Penalty, improper equipment of cars, 374 
Damages for improper equipment, 374 

Release of liability from, 374, 375 
See Release of Liability.

Prosecution for using improper equipment, 374 
Equitable mortgage of shares, 128 
Errors in plans, correction of. 189. 190 
Estoppel of railway by statement in bills of lading, 408 

Of shareholder questioning legality of issue of stock, 88 
Transfer of stock by, 124 

Evidence before Board. <15, GO
Documents signed by Chief Commissioner, etc., sufficiently proved, 51 
Signature of Chief Commissioner and Secretary, need not be proved 51 
l'ire voce evidence, 003
Affidavit*, 003
Witnesses must testify, though evidence may incriminate, 05 
Such evidence not to be used on criminal trial, nor on actions for 

penalties, 05
Documents produced before Board not to Ik* used in criminal pro­

ceedings, 05
Nor in actions for penalties, 05 

Proof of, 05
When issued by company to be prima facie evidence against 

it, 05
Onus of proof of documents, 05 

Evidence of orders of Board, 44
Signature of order by Deputy Commissioner, 41 

Evidence before persons appointed by Board, 04 
Summoning witnesses, 04. 05 

Evidence on arbitration, 224
Production of documents, 224 

Evidence of by-laws, by certified copies, 489
Baggage checks as evidence of delivery to railway, 421

Certificate, copies of minutes, 97
Transmission of interest in shares by death, etc., 127
Certified copies of probate, etc., 127
Stock certificates evidence of title, 129

8
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Evidence—( 'onti n ucd.
Actions against shareholders by creditor, 137, 138
l/njust discrimination, onus of proof, 514
Crossing signals, 440
Deposit of plans, 191
Certificate of registrar, 191
Of mortgage, 157
Meaning of terms in freight classification, 522 
Statement in, bills of lading, 407, 408 
Tattle killed by railway, 317 

Evidence of negligence, 358, 359
Conjectural evidence inadmissible, 358 
Explosions, evidence of negligence. 358 
Expert evidence, effect of, 358 
Res ipsa loquitur, 359 

Exu h of, 359
Res gestae, when statements evidence, 359. 300 
Change in premises not evidence of negligence, 300 

Evidence of negligence causing fires, 457, 459, 400. 401, 40 » 403 404 405 
400 '

Examination of parties before Board. 002 
Preliminary examinations, 002 
Of witnesses, 003, 004 

Excess baggage, tolls for, 420 
“Exchequer Court” defined, 13

May frame rules approving scheme of arrangement, 503 
Scheme to be filed in, 500
Practice of, when applicable to proceedings before Board, 007 

Excursion tickets, reduced rates for, 540 
Executors, expropriation of lands held by, 200 
Executive committee to manage two roads, validity of, 558 
Execution agaifinst railway, charge on, 140, 170 

Sale of railway under, 140, 147 
Execution creditors remedy against railway, 140 

Seizure of railway lands, 140
Of personal property of railway, 140 

Priority of mortgagee over, 140, 147 
Experts, appointment to advise Board, 44 
Expert evidence, effect of, 358 
Explosives injury to passenger by. 383

Liability of railway for carrying, 434, 435 
Explosions, evidence of negligence, 358 
Express company, 543

Railways to grant equal facilities to, 543 
Tolls charged by express company, 543

5
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Express company—Continued.
Station agent’s employment by, 543 
Railway need not admit on its lint-, 543 
Common carrier, express company is not, 543
“Packed parcels" company, express company need not carry goods of,

544
.Jurisdiction of Hoard, express company not subject to, 544 

Express messenger on train, liability for injuries to, 3HU, 424 
Expropriation of lands.

Appeal from award, 22b, 230 et net/.
Arbitrator, 215, 210, 217, 218, 224, 220 
Award of arbitrator, 218, 225, 220, 227 
Award, setting aside, 218, 210
Compensation for lands taken, 200, 210, 210, 220, 230, 237, 238 

See Compensation.
Costa of application for immediate possession, 235 
Costs of arbitration, 221 et «<•</

See Costs.
Rent charges for land which cannot be sold, 200
Damages for lands taken.—Agreement with owners authorized, 210, 

211
See Damages.

See Compensation.
Deposit of plan, etc., 210, 211, 212 

See Deposit of Plan.
Publication of notice of tiling plans, 210 

Interest on amount awarded, 230 
Notice of expropriation, 212. 213, 210, 217 

Se<- Notice of Expropriation.
Offer of compensation, 213, 215, 210. et set/

Failure to accept, 210 
Time of acceptance. 216

Possession of lands, when company may take, 233 et seq.
See Possession of Lands.

Sole arbitrator, notice of application for, 217 
Surveyor's certificate of lands to be taken, 214, 215 

Surveyor disinterested, 214 
Warrant for immediate possession, 234, 235, 230 

See Warrant.
Track and land of another railway, 100, 240, 247 

Running powers over, 100 
Stations of another railway user of. 100 
Lands of other companies, 100, 200. 240, 247 

See Lands of Other Companies.
Extent of land expropriated, 200
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Expropriation of land*—Continual.
Extra lands required by company, 201, 202 

See Extra Lands.
Expropriation of lands by railway, 107 et ery 

Crown lands taken by company, 107 
Naval and military lands taken by company, 198 
Indian lands taken by railway, 108 
Limited owners, expropriation of lands of, 200, 207 
Ciels* lands, expropriation of, 206
Conveyances by persons having limited interest in lands taken, 207,

208
Parties interested in lands bound by grantors’ covenants, 207 
Married woman, conveyance to company upheld, 207 
Compensation for, company not bound to see to application, 207 

Payment into Court, 207 
Payment to owner, 207
Tenant for life, payment of compensation to, 208 

Recovery of from company, 208 
Agreements to purchase land for railway, 208 

See Agreements.
Expropriation of highways and highway crossings, 270 
Expropriation of railway lands, for highway, 2.r>9 

Effect of Railway Act, 259 
Of Municipal Act, 259

Expropriation proceedings by provincial railway after it becomes subject 
to Dominion. 30 

After lapse of charter, 169 
Extension of railway or branch lines. 241 

Order necessary, 241, 242
Extension of time for using automatic brakes, etc., 369 

For using all brakes, 379
Extra lands required by company, expropriation of, 201, 202 

Approval of board for extra lands, 201 
Street expropriation for extra land. 202 

Facilities to express company, railways to grant equal facilities, 543 
Facilities for traffic, 503-509

Receiving and delivering traffic, railway must give facilities for, 503 
Interchange of, railways must give facilities for, 503 

At terminal stations, 507 
Alterations in railway may be ordered. 505 
Additional land, railway need not procure, 505
Stations, railway need not build, to furnish facilities to shippers, 505 

507
Additional accommodation at, may lie ordered, 505, 506 

Passenger traffic, facilities for personal convenience of passengers, 506
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Facilities for trallie—Continued.
Cloak-room, when railway ordered to furnish, 600 
Through bill of lading, railway may Ik* required to furnish, 500, 507 
Equipment of trains to facilitate traflie, 507 
Live stock, accommodation for at stations, etc., 507 

Through t rallie, 508
Sidings to facilitate shippers, 507, 508, 500 

Factories Act, breach of, is evidence of negligence, 351 
False returns by railway, 580, 583
False billing, or classification, railway guilty of, 544, 547, 548 

Shipper, guilty of, 545, 548 
False signal, penalty for making, 572 
Fairs and expositions, reduced rates to, 540 
Fastening animals during transportation, 309 
Fastening of gates, 308 
“Farm crossing’" defined, 302 
Farm crossings, 301 ct ttcq 

Must l»e convenient, 301 
Cattle crossing must be in charge, 301 
Board, farm crossings may lie ordered by, 301, 302, 303 

Terms on which ordered, 301 
Gates at, 308 
Bight to crossing, 302

When lost by sale of lands, 304 
Severance of land by railway, damages for. 302

Purelmser of part of lands severed, right to crossing. 303. 304 
Way of necessity over railway lands, when right to exists, 303, 304 
Covenant by railway for farm crossings, 304. 305 
Closing farm crossing. 304

Sale of lands severed on one side of railway. 304, 305 
Belease of crossing, by owner, 305 

Tenant, right to. 305 
Persons who may use crossing. 303 
Trespasser on farm crossing, who is, 305 
Mode of using farm crossing. 305

Limited to farm purposes, 305, 300 
Provincial legislation affecting farm crossings, 27, 306 
Construction of farm crossing, 300 
Bepair of approaches to farm crossing. 270. 300 
Trains approaching farm crossings, 300

Duty of railway and landowner, 300. 307 
Cattle at farm crossings, 307 
Action for farm crossings, 307 

Fees of registrars for deposit of plans, 100 
Fellow-servant, negligence of. 355. 350
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Fences, 308 rt teq.
Power of railway to make, 179
Company to erect and maintain, 308, 309, 314, 315, 310 
Height of fences, 308 
Cates, in, see Hates, 308
Vnsettled or unimproved lands, fences need not be made at, 308, 318 
Hoard may order erection of fences, etc., 308 
Adjoining owner, fences, etc., for protection of, 309, 310, 311 
Early legislation respecting, 309, 310 
Cattle trespassing owing to defects in fences, 309, 310 
Passenger injured by train colliding with cattle, 310 
Cattle killed through defects in fences, 311, 312, 313 

Height of fence under Railway Act, 1888, 315 
Harlted wire fence, railway may erect, 315 
Defects in fences, railway liable for, 315 
Fence taken down at owner’s request, 315, 310 
Boundary ditch, not sullicient fence under Act, 310 
Stations, fences at, 316

Constitutional law, provincial legislation for erection of fences, 27, 31 
Engine-driver, duty of, towards cattle on track, 318, 319 
Enforcing erection of fences, 319 
Penalty for destruction, 570 

Fences for approaches to bridges, 277, 278 
Railway must repair, 322 

Fences in cities, towns and villages, 443
Ferry company using boats for excursions to other points, 70 
Fictitious dividends, 119, 120

Directors liable for paying dividends out of capital, 119 
Fires, prevention of and liability for. 457 et aeq

Combustible matter on raihvay lands, removal of, 457 
Weeds on railway lands, 457
Crops, etc., damaged by fire, liability of railway, 457, 458. 459, 400, 

401. 400, 407
Limitation of damages, 457, 404, 470, 477, 479 

Evidence of negligence causing fire, 459, 400, 401, 403, 404 
Accidental fires, liability of railway for, 457, 403 

Conflict of laws, action for damages by fire. 404, 405 
Lands burnt in another province, 404. 405 
Chattels burnt in another province, 404 

Compensation for taking lands, 405
Danger of fire allowed in fixing. 405 

Evidence of negligence causing fire must not be conjectural, 405 
See Evidence of Negligence.

Fir . regulations respecting devices to avoid, 49 
N-> protection to company under sec. 2.39, 50
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“Flanger,” part of “rolling stock,’’ 18 
Floating debt of railway, returns of, 589 
Flooding caused by railway, ‘250 

Compensation for, 295 
Erection of works to prevent, 297 
Rights of owner of lands flooded, 297 

Footway across railway cannot be ordered, 30 
Foreclosure of mortgage of railway, 409, 470 
Foreign competition, effect on rates for bottles, 524 
Foreign railway company cannot operate another line, 171 

Carriers, tariffs for through traffic, 533, 535 
When subject to Inter-State Commerce Act, 534 
Need not be made on mileage basis, 534
No standard for local rates, from foreign country to Canada, 534 

Foreshore, loss of access by building railway on, 250 
Openings in railway on, 250 

Forfeiture of stock, 130, 131 
Relief against, 131 
Kale of forfeited stock, 132, 133 
Pledge of stock by company, 133 

Form of accident reports, 451, 6N0 
Annual returns, 578 
Proceedings la-fore Hoard, 007 ct no/.
Notice of application to Hoard, 007, 008 
Endorsement, form of, 008 
Answer to application form of, 008, 009 
Reply form of, 009
Release of liability to man in charge of cattle, 399 
Statistics and returns, 580-597 
Tariff for tolls, 523 
Ktock transfer, 124, 125

Forwarding agent of small parcels, charge of higher rates to invalid, 496 
Fractions of five pounds in making rates, 525 

Of a mile in making rates, 525 
Franchise Act of province d<a-s not affect Dominion road, 28 
Freehold in highways vested in Crown, 255, 270 

Provinces entitled to, 255 
French Parliament, limited jurisdiction of, 25 
Fraudulent transfer of stock, 122-120 

Rights of innocent transferee, 122 
Refusal of company to register, 122, 123 
Broker’s liability, 122
Liability of company after registration, 122 

Freight, accommodation for at stations, 379
And passenger station, covenant to erect, 335
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Freight cars, equipment of, 309
Allotment of, amongst shippers, 503 
Unjust distribution of, 511 
Position of, in mixed train, 425 
Liability of railway to person travelling in, 425 

Freight classification, 51(1 et aeq.
Hoard may approve of freight classification, 510, 517 
Uniformity of freight classification, 510, 519 
Differences in classification, necessity for, 517 

Principles of, 517, 518, 519, 520, 521, 522,
Inspection of by public, 527 
Publication of notice of, 527 
Classification in United States, 519, 522, 523 
Live stock, classification of, 520 
Wheat and flour, classification of, 520 
Corn and corn products, classification of, 520 
Raisins and dried fruits, classification of, 520 
Hay and straw, classification of, 520 
Staples, principles of classification, 620 
Coal, classification of, 520, 524 
Hats, classification of, 521 
Furs, classification of, 521
Construction of terms in freight classification, 522 
Ties, classification of, 522 
Patent medicines, classification of, 522 
Soap, classification of, 520, 522
Existing freight classification, temporary approval, 522 
Regulations in, respecting contracts for carriage, 539 
“Owner’s risk,” goods carried at, under freight classification regu­

lations, 539
“Live stock" contracts allowed under freight classification, 539 
Man in charge of live stock, contracts respecting, under freight classi­

fication, 539
Reduced rates, contracts limiting liaihility in consideration of, 539, 540 

Freight rates, S. J. McLean’s report on, 7
See Tolls, Freight Classification, and Disci 

Freight regulations, by-laws fixing, 4H4 
Freight tariffs: —

Sub divisions of freight tariffs, 520 
Standard freight tariff, 520 527 
Special freight tariff, 520, 527 
Competitive tariff, 520, 528 
Joint tariff, 017

Freight traffic, leave to carry on unopened railway, 345 
Freight trains, speed of, 017

Injury to passenger on, 384, 388, 423
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Fright to cattle by negligence of railway at crossings, 307 
To passenger.—See Damages for Personal Injuries.

Frogs.—See Packing Frogs, 440
Prescribed by provinces do not affect Dominion road, 28 

Funeral expenses not allowed as damages for death, 305 
Furs, classification of, 521 
Further directions, board may reserve, 57 
Gates, landowners must close, 310, 310, 320 

Duty of railway to maintain, 308, 310 
Notice to railway of defects in gates, 310 

Failure of landowner to give, 310 
Height of, 308 
Sliding gates, 308 
Hurdle gates, 308 
Fastenings of gates, 308 
Swing gates in fences, 308 
Farm crossings, gates at, 308 
At highway crossings in cities, etc., 443, 444 
Jury, right of to require railway gates in cities, etc., 444 
Common law duty to provide, 444 

Gateman, liability of railway for acts of, 353 
General and special Act, principles of construction, 31, 32, 33 
General issue, effect of pleading. 474, 480, 481 
Glebe lands, expropriation of, 200 
“Goods” defined, 13, 19
Goods carried free.—See Reduced Rates for Carriage of Goods.

Carried under substantially similar circumstances, tolls must be equal, 
492

Sec Carriers, Carriage of Goods.
Government railways not subject to Railway Act, 1903, 22 

Release of liability for negligence, 370 
Compensation for lands taken by, 185 
Recent cases, 185, 180 
See Intercolonial Railway.

Governor-in-Council, appeals from Board to, 01 
Approval of amalgamation by, 551 
Notice of application to, 551 
Approval of bond issue, 157 
Approval of traffic agreement by, 559 
Approval of works in navigable waters, 252, 254 
Consent to taking Crown and Indian lands, 197 
May ileal with orders of Railway Committee made before repeal of 

Art of 1888, 54, 55 
May examine returns to board, 584 
May request Board to state case for Supreme Court. 59 
May refer matter to Board for report, 03
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Grade crossing*!, 248, 2(13
Height of rail above road, 263 
Variation of height by Hoard, 263 
Improper height of rail, liability for, 263 

Waggon injured thereby, 263 
Altering level of street, 263 
See Rail-Level Crossings.

Grand Trunk R.W. Co. under Railway Act, 1888, 23 
Grunts of land to railway, 175, 176 

Subsidies of land by Crown, 175 
Honua of lands to company, 175
Of part of right-of-way by one railway to another, 552 
Of farm crossing by railway after construction invalid 304 

Gratuities to servants or directors, 71 
Gratuitous bailee, liability of railway as, 401 
Gravel, expropriation of by railway, 203 

Removal from highway, 258 
Hauled over farm crossing, 305, 306 

Great Western R.W. Co., Act incorporating. 1
Not subject to 34 Viet., ch. 43, sec. 20 (4), (D.), 22 

Gross negligence, company liable for to licensee, 385 
See Negligence.

Grounds of appeal from award, 321 232 
Offer made to arbitrators ex parte, 232 
Want of certainty, 232 

Guarantee of tolls by railway, 553 
Guardrails, use of, 618, 620 
Gunpowder, carriage of, 434 
Hand-brake on trains, 368 
Hand-grips on freight cars, 369
Handling goods, difficulties an element in classification, 618
Hats, classification of, 521
Hay and straw, classification of, 520
Hazardous freight, effect on freight classification, 518
Head office, 74

Designated by special Act, 74 
Change of head office by by-law, 74 
Other offices may he established by directors, 74 
Service on corporation at head office, 74 
Resilience of company at, 75 
Where no head office in Canada, 76 
Meetings of shareholders must be held at, 93 
Vnless that is impossible, 93 

Headway of bridges over highways, 274
Of seven feet for bridges over tracks, etc., 320
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H va ring# by Board, 003 
Evidence, 003

Height of bridge» and tunnels, 320
Headway of seven feet for bridges, etc., 320 
Board may fix height of bridges, etc., 320, 321

Owners of bridges refusing consent to raising bridge, 321 
Penalty, height of bridges unlawful, 321 
Leased line, liability of or insutlicient headway of bridge, 321 
Runuing rights, liability of company for insullicient headway, 321 
Car of another company, liability for insullicient headway, 321 
Level altered by municipality, 321 
Raising municipal bridge, 322 
Of drawbars, 360
Of fence under Railway Act, 188H, 315 

Under Railway Act, 1003, 308 
Of rail above road, 263 
Of wires above highway, 287

Legulation of, by municipality, 287 
“Hereditaments'' defined, 15 
Highway, what is, 13, 430, 440 
Highways, bridges over, 323

Damages for impeding highway during construction, 323 
Indictment for obstructing highway, 285, 286, 323 
Access to highway, loss of by erecting bridge, 323 
Cattle at large on, 312, 481
By-law allowing cattle to run at large, effect of, 312
Cost of protection at, 20
Damages for lowering, 221
Loss of access to, damages for, 221
Over railway, 205

Power of Board to order, 265
Municipality, power to open street over railway, 265 
Unopened road allowance, 265 

Ownership of soil in, 280 
Power to cross or divert, 179 
Restoration of, 183 
Property in ballast on, 205 
Width of bridge at, 322 
Wires and poles on, 284, 285 
Breaking up highway, 284, 280 
Interference with by telephone company, 284, 287 
Poles on highways, interference with existing lines, 285 

Liability for placing without, leave, 285 
Municipality, consent to placing poles on streets, 256. 257. 284. 285, 

289, 290

43—BY. ACT.
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11 ighwuys, mini ici pa lity—( 'on I i n ued.
Creation of monopoly in streets by, 285 
Franchises in streets granted by municipalities, 285 
Control of streets by municipalities, 285, 28(1 

Placing wires underground, 290
Future legislation to bind existing company, 290 

Highway crossings.—See Railway Crossings.
Approaches to bridges or level crossings, 27(1, 277, 278 
Approval of highway crossing by Hoard, 273 

Ten days’ notice of application, 273 
Action for obstructing highway, 258 
See Action.
Bridges over highway crossings, 274, 275 
See Bridges.
Cattle-guards at, 308 
Fences to lie turned in at, 308
Compensation for occupying highways, 25(1, 257. 258, 2*1 
Constitutional law affecting highway crossings, 255, 256, 257, 270 
Damages for illegal occupation of streets by railway, 25(1 
Enumeration of statutory requirements, 256, 257 
Existing highway crossings, jurisdiction of Board over, 273 
Expropriation of highway crossing, 270 
Compensation for occupying streets, 271, 272 

See Compensation.
Foot bridges at, 572

Crossing tracks, penalty where there is a foot-bridge, 572 573 
Gates at, in cities, etc., 443, 444

Jury, right of to require railway gates in cities, etc., 444 
Common law duty to provide, 444 

Grade crossings, height of rail above road, 203
Jurisdiction of Board to order construction or alteration of highway 

crossing, 204. 205
Municipality, by-law of cities, etc., for highway crossings, 254, 255 
Negligence : —

Speed, when evidence of negligence, 444 
Time-tables, exceeding rate of speed in, 444 

Obstruction of, 445
Penalty, train on crossing over live minutes, 44*1 

Opening highway across railway, 259 
Penalty for unlawfully obstructing road, 203 
Plan and profile of highway crossings, 204, 272. 273 

Requirements of board, 272, 273, 014 
Protection at highway crossings, 200, 207, 209, 270 

See Protection at Highway Crossings.
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I1 igliway cron* ings—f 'on tinucd.
Repair of highway crossings and bridges, 276, 277 

Infant, liability to, for non repair of bridge, 277 
Unlawful user of bridge by, 277 

Evidence of non repair of bridge, 277
“No thoroughfare’’ notice on bridge during repair, liability of 

railway for accident, 277 
Restoration of road by railway, 261, 262 
Signboards at level crossings, 279, 280 
Street railway, highway crossings by, 254 
Statutory requirements at crossings, 257 
Supervision of highway crossings by railway, 257 
Supervision of work on highways by Hoard, 272 
Substituted road, repair of substituted road by railway, 201, 262 
Substituted bridge over stream, 262 
Trains moving reversely, 443, 444, 445 
Watchmen and gates at crossings, 266, 267 

History of railway legislation, 1-9 
Home signals, use of, 617, 618 
Hotel-runners, exclusion from stations, 326 
Hurdle gates, 308
Identification of passenger required by ticket, 422 
Illness suffered by delayed passenger, 416 
Immediate possession, warrant for, 234 
Immigrants and their goods, reduced rates to. 540 
Implied powers of railway company. 181 

Unauthorized works to save expense, 181 
Import rates, foreign goods imported, validity of lower rates on. 498, 499 
Impounding animals at large. 451 
‘‘In charge’’ of person, defined, 307 
Inadequacy of damages. 366 
Inconvenience to delayed passenger, 416 
Incorporation of railway company. 66 rt scq.

By special Act only. 31
Company incorporated by special Act to lie a body corporate, 66 
Name of company to be declared in special Act, 66 
Powers necessary to carry out intention of special Act. 66. 67, 68 

Incorporation of telephone company for provincial objects, 287 
Increase of capital, 86, 87, 88

Proceedings at meeting entered in minutes, 86, 87 
Company cannot increase without complying with statute, 87 
Before payment of original stock. 87. 88 

Subscriber not liable on new stock. 88 
“Increased value” defined. 219. 220 
Indian lands taken by railway, 198
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Indict meat for obstructing highway, 323 
For obstructing navigation, 322 
Defences to, 323

Individuals, actions by, for obstructing highways, 250, 271. 272 
Injunction on application by, 259 
Peculiar injury suffered by, 259 

Individuals, no power to build, 170, 171 
Exceptions, 170, 171 
May purchase railway, 407 
Operation of railway by, 407 
Conditions necessary, 408 

In. quality in charges, when allowed, 403 
Infants, expropriation of lands of, 200

Liability to, for non repair of bridge, 277 
Not generally capable of contributory negligence, 304 
Trespassing on railway, injuries to, 571 

Injunction, Hoard may grant, 40
By Board against use of railway till repaired, 347, 348 
To restrain operation before railway approved, 340 
To restrain operation of railway till fences erected, 319 
Restraining action against insolvent railway, 500 
Restraining railway crossing, 240
By private person to restrain illegal Act when personal injury suffered, 

73
By shareholders, 73
By Attorney-General in public interest, 73 
By company, 73 
By municipality, 73
To compel performance of contract by railway, 333, 339, 340 
Practice in granting, 339, 340 
Where damages adequate remedy, 339, 340 
Where Court cannot see to enforcing order, 339 

Injuries to business not allowed as damages for death, 305 
Inquiries into complaints, Board may appoint persons to make, 04, 05 

Board or its appointees may enter on company’s property, 04 
“Inspecting engineer” defined, 14
Inspecting engineers, duties and powers of, 342, 343, 344. 347, 348 

Railway must give full information to, 343 
Plans of railway, submission to inspecting engineer. 343 
Pass on railway, inspecting engineer to have. 343 
Telegraph and telephone lines, use of by inspecting engineer, 343 

See Telegraph and Telephone.
To examine new railway before opening. 344 
May forbid use of dangerous railway, 348 

Reasons to l»e given, 348
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Inspecting engineer*—( oui in uni.
Report of ins|>ecting engineer on dangerous railway, 349 
Service of notices by, 51 
Notices of must be obeyed, 53 
Penalty for disobeying, 574 
Signature of need not be proved, 51 

Inspecting engineer for drainage, Hoard may appoint, 297 
Delegation of powers of Hoard to. 298 

Inspection of books by shareholder, 105 
Inspection of documents before Hoard, 002 
Inspection of freight classilication by public, 537 

Notice of, 537
Inspection by owner of car for carriage of animals, 399 
Inspection of property, by Hoard, 40 
Inspection of railway, 342 et ecq.

Inspecting engineers, duties of.—See Inspecting Engineers.
Opening railway for trallie, 344, 345, 340

Hoard, leave to open railway for traffic, 344 
Affidavit for leave to use railway, 344 
Order granting leave to open railway, 344 

Inspecting engineer to examine new railway before opening, 344 
Report of engineer on new railway, 345, 347 
Notice to company not to open dangerous railway, 345 
Dangerous railway, company may not operate, 345 

Further inspection, 345
Freight traffic, leave to carry on unopened railway, 345 
Penalty opening railway without leave, 345 
Railway need not carry goods till opened, 349 
Contractor, liability of railway for negligence of, 346 
Down line of railway opened, company may not operate up lino, 346 
Injunction to restrain operation before railway approved, 346 
Portion of railway operated before inspection unlawful, 346 
New work on old line must be inspected and approved, 347 
English legislation, 346, 347 

Effect of inspection on liability of railway, 347 
Repair of railway, Board may order, 347, 348 
Alteration of railway when dangerous, 348 

Inspecting engineer may forbid use of dangerous railway, 348
Prosecution for using dangerous railway. Board may authorize, 349 
Does not relieve railway from liability for negligence, 482 
Provincial legislation and laws, effect of Railway Act. 1003. on 482,483 

Inspection of shareholders' register. 134, 135, 14?
Inspection of tariffs by public, 536 

Notice of, 537
Insolvent railway company, 560-507

See Scheme of Arrangement and Receiver.
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Insolvency of consignee, stoppage in transitu, 410
Insurance, working expenditure, 20
Insurance of goods l>y consignor, contract for, 403, 406
Insurance received on death does not affect measure of damages, 365, 366
Insurance premiums as element in damages, 366
Insurable interest in property burned, railway lias, 458
Insurer of goods, when railway is, 301
Interchange of traffic, railways must give facilities for, 503, 511, 512 

At terminal stations, 507 
Discrimination betw shippers, 511 
At junctions, 379, 380 
Agreement for, 653
Vessels, interchange of traffic with, 655, 557 

Intercolonial Railway under Railway Act. 1888, 23 
Excluded from other Railway Acts, 22 
Injury to passenger on, 384 

Interest of arbitrator, 218
Interest on advance payments of stock, 119, 134 

On bonds, rate of, 144 
On calls, 115 
Overdue calls, 115 
Action by company, 115 

Judgment creditor, 115
Interest on amounts called in on shares, directors may allow, 119, 121 

On compensation paid into court, 238, 239 
“Interests of the public” defined, 515, 516 

Effect of, on tolls, 516 
Interim order when made, 605, 606 
Interlocking systems, 617, 618, 620 

Rules of Board regulating, 617 
Interlocking switch at grade crossings, 248 

At railway crossings, 442 
Train need not stop, 442 
At swing bridges, 436, 619 

Interpleader by carrier when goods stopped. 411 
Interpretation.—Sec “Words and Phrases.”
Interpretation of rules of Board. 598
Inter-State Commerce Commission, similar to powers of Board, 48 

Cannot construe statute, except for concrete cases, 48 
Decisions of, on tolls, 492-495 

Intoxication of railway employees, penalty for, 574 
Invnlidity of bonds, effect on bona fide holder, 147, 148, 149 
Investigation of accidents, 451 
Investment of compensation. 206
Irrigation works, compensation for damages done by, 295
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Issue, Hoard may direct, GUI 
Issue of shares at discount, 135, 13G

Effect on creditors and transferees, 135, 13G 
Jewellery, when baggage, 433
Joint-stock company included in terms “company" and “corporation," G7, 08 
Joint-stock company, power to mortgage. 147 
Joint tariff defined, 527 
Joint tariffs, approval of, 531

Through traffic, approval of joint tariffs for, 531, 532
Agreement for joint tariffs, 531
Hoard may order adoption of joint tariffs, 531, 532

Apportionment of through rate on joint traffic, 532 
Through traffic to or from foreign country, tariffs for, 533 
Penalty for failure to file joint tariff, 533
Customs duties, liability of railway for. on through traffic, 533, 534 
Foreign carriers, tariffs for through traffic, 533, 535 

When subject to Inter-State Commerce Act, 534 
Need not lie made on mileage basis, 534
No standard for local rates, from foreign country to Canada, 534 

See also Through Traffic.
Alternative routes, through traffic on longer route, 533 
Inspection by public, 537 
Publication of, 530 
Disallowance of, 530 
Collection of tolls before approval. 530 
Proportion of tolls collected in Canada under, 530 

“Judge" defined, 14, 215 
Judge may appoint three arbitrators, 210 

May appoint railway constables, 470 
Functions of in taxing costs of award, 222 

Judgment against railway company, lien for. 147 
Judgment of Hoard, rules respecting, 004, 005 
Judgments of court on questions of fact, board not 1 found by, 58 

Prima facie evidence only, 58 
Judicial control of meetings. 91, 02. 03 
Judicial interference with election of directors, 00 
Junctions with railway.—See Crossings and Junctions.
Junction of railways, 177

Interchange of traffic at. 370. 3SO
Accommodation for freight and passengers at railway junctions, 379, 

380
Plans of. requirements of Hoard. G14 

Jurisdiction of Hoard. 45
Applications to Hoard, nature of, 45, 40 
Orders of Hoard may Ik* mandatory, 40
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Jurisdiction of Hoard—Continual.
May require work to 1m* done forthwith, 40 
May limit time for doing work, 40 
May grant injunction, 40 

Contempt of Hoard in England, 47 
Decision of Hoard on questions of fact conclusive, 47 
Ex pout facto order, Board cannot make, 48 
Inter-State Commerce Commission, similar to powers of Hoard, 48 
Board may act of its own motion, or on application or complaint, 47,48 
Rules, orders and regulations, power to make, 49, 60, 58 

See Rules, Orders and Regulations.
Penalties for breach of orders, 50
Not conclusively bound by findings of facts of other courts, 58 
Not affected by collateral suits in other courts, 58 
Findings of fact by Hoard binding cn all other Courts, 58 
Decisions of English Hoard binding un it as precedents, 58 
Jurisdiction of Hoard to be presumed, 58 
Proceedings of Board not to la* reviewed in any court, 02 
To report on matters referred by Uovernor-in-Council, 02 
Costs in discretion of Board, 03

Scale of, Hoard may prescribe, 03 
Taxation of, proceedings before Hoard, 03 

Works ordered by Hoard, effect of and payment for, 03, 04 
Inquiries into complaints, Hoard may appoint persons to make. 04, 05 
Evidence liefore Hoard, 05, 00

Jurisdiction of Board over crossings, 54. 240, 247, 248, 204. 205, 200. 276, 
270

Interlocking devices at swing bridges, 430
To allow train to cross railway without stopping, 442
To order railways to connect with telephone company, 282
Poles and wires on streets, 291
To order drainage works, 297, 298
Equipment of trains, 379 rt set/.
Over carriers, 382
Carriage of passengers, Board may supervise charges for, 524 
Accommodation for freight nnd passengers may be ordered by. 389 
Over sjieed in cities, etc., 443
To allow packing in frogs to Im* taken out, 440, 447 
Express company not subject to, 544 

•Jurisdiction of Hoard over returns of railways, 583
Production of documents respecting returns of railway. 583 

Jurisdiction of Court on appeal from award, 239 
Single judge may hear, 230

Jurisdiction of Dominion Parliament over railways, 22 
Jurisdiction of Railway Committee, 47, 48
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Jury, functions of judge and jury in actions for negligence, SCI, 302 

Reversal of verdict of jury, 862 
Non-suit, when grunted, 361, 302 
Form of questions for jury, 303 
Contributory negligence at highway crossings, 441 
Findings of, in action for injuries at stations, 332 
Right of to require railway gates in cities, etc., 207, 444 
Verdict based on failure to give signals at crossings, 437. 43H 
Signals at crossings not required by statute, 438 

“Justice” defined, 14, 21
Justices of the Peace may correct railway plans. 11H)

May appoint railway constables, 470 
Conviction for penalties by, 577 

"King's enemies,“defence to action against railway, 391 
Ladders on freight cars, 309 

Outside ladders, 309 
"Lands” defined, 15

How far easement included, 15 
Lands adjoining railway, injuries from operation. 185 

Covered by water taken by company, 197 
Land grants as tionus, 182

Right to transfer on amalgamation. 183, 184 
Lands injuriously affected, compensation for. 184. 220 
Lands of railway company. 175, 170

Company may carry railway across, 170 
Hccomc impressed with public trust. 170 
Alienation of railway lands. 170 
Execution against, railway lands, 170 
Easement over railway lands, 170, 177 

Ijnnds of other companies, right of way over. 199, 200 
Lands unimproved, railway fences at. 318 
Lapse of time for construction of railway, 109 
Larger quantities, tolls may Is» proportionately less, 492 
Latent defect in car, liability of railway for. 384 
"Lease” defined. 15
Lease of rolling stock to another company, 70

Even though it must therefore manufacture more for itself, 70 
I .ease of railway to another company. 72. 551, 553, 582, 583 
Lease by railway of right to operate telephone lines, 280 
Leased line, liability for insufficient headway of bridge. 321 
Leave to appeal from order of Board. 005 

Time for. 605
legislatures of provinces may impair charter rights. 31 
Legislative contracts, how far Dominion Parliament can impair, 25 
less than carload lots, higher charge for, 494. 495
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Lessor of insolvent railway, assent to scheme of arrangement, 665 
Letters patent, when included in term "Special Act," 18 

Railway cannot la- incorporated by, 18, 31 
Street railways incorporated by, 18 

Level crossings, approval of place and mode of, 47, 48 
Liability of directors:—

Agents, liability for acts of, 100 
Prospectus, misrepresentations in, 100 
Contribution between directors, 101
Disobedience to order of Court, removal of director for, 101 

Liability of railway as common carrier, 381
Liability of carriers of passengers differs from carriers of goods, 382 
Liability for tires under Railway Act, 1903, 400, 467 
Lila-1 by ollicer of railway, limitation of action fur, 477 
Licensee at station, duty of railway company to, 327 

Negligence at stations, injury to licensees, 327 
Posting letter on train at station, 327 

Licensee on train, liability of company to, 385, 380 
Wilful misconduct of carrier’s servants, 385 
Conductor’s permission to ride on train, 385, 380 

Lien created by provincial statute cannot affect Dominion road, 28 
Lien against railway by judgment, 147 
Lien on lands taken for payment of rent, 200 
Lien for costs of award, 222 

Penalties a first charge, 577 
Lien on goods carried, for tolls, 548 
Light and heat, sale of by company, 292 
Limitation of action for compensation, 237 

Kor damage by Hooding, 250 
For failure to give crossing signals, 440 
For damage by fire, 457

Liquor ns freight, penalty for drinking, 575. 576 
I.ive stock, classification of, 520
“Live stock," contracts allowed under freight classification, 639 

Accommodation for nt stations, etc., 507, 508 
Local trallie, higher rates on, 496 
Localities, discrimination against forbidden. 496 
Locati-e from Crown, action by, for cattle killed, 311 
Location of railway, 186 et neq.

Plan of railway must Is- prepared, 186 
Contents of, 186 

Plan to Ik* in duplicate, 186
Approval of, 186, 187, 188, 192. 193 
Changes in route, 187, 188 

Extension of railway beyond terminus. 193
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Location of railway—Continual.
Time for construction of railway, 193 
Requirements of Hoard as to plans of, 012 
Return shewing location, 580 

Location of station, 324
Subsidized railway must erect stations as ordered by Hoard, 324, 325 

“Locomotive,” part of “rolling stock,” 18 
Use of coal and wood on, 379 
Passenger riding on, 424 
Oil-cups on engine, where to be placed, 447 

Long and short haul charges, Hoard may approve difference in, 497, 498, 
499, 525

Longer distances, tolls may Is* proportionately less, 492 
London & Gore R. W. Company, Act incorporating, 1 
Lord Campbell's Act, damages under, 393, 384, 385 

Limitation of action under, 478
Lord's Day Act. (See Provincial Sunday Observance Laws), 34-37
Loss of access, damages for, 221, 272
Loss of custom suffered by delayed passenger, 410
Loss of market, damages for, 412
Luggage.—See Baggage.
Lunatics, expropriation of lands of, 208 
Luxuries and comforts on train, higher charges for, 389 
Mails, carriage of by railway, 449 
Maintenance of fences, etc., 314. 315, 318 

Extent of duty of railway, 314 
Maintenance of railway under traffic agreements, 558, 559 

Reconstruction and repair of leased line, 550 
Majority of meeting to govern, 92, 93. 96 
Malicious prosecution by railway, action for, 352
Man in charge of live stock, contracts respecting, under freight classifica­

tion. 539
Manager of railway, 109 

Contracts with, 109 
Pledge of credit of company, 109 

Managing director, 110
How far agent of company, 110 
May manage routine work, 110 
Has not powers of board of directors. 110 
Contracts by, 100. 110 
Ratification of, 110 
Not a mere servant of company, 110 
Rights depend on charter and by-laws of company, 110 

Management of railway, by-laws regulating, 484 
Mandamus to fix compensation for obstructing navigation, 251
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Manda m ua—('on t i nued.
To compel construction of farm crossing, 307 
To compel pvrformanee of covenants, 338 
Practice on granting, 338, 339 

Mandatory order by Hoard, 40
Master and servant, action by master for injury to servant, 409, 410 

Action for loss of baggage, 432 
Dismissal of servant, 109 
Liability for servant’s negligence, 351, 352 
"Scope of employment,” what is, 352, 353 
Malicious prosecution by railway, action for, 352 
Delegation of authority to servant, when railway liable, 352, 353 
Haggage-man, liability of railway for assault by, 352 
Wrecking crew, negligence of, 353 
Gate-man, liability for acts of, 353 
To servant for negligence, 354, 355
Premises of railway unsafe, liability of railway to servant, 355 
Common employment, 355, 350 
Fellow-servant, negligence of, 355, 350
Workmen’s Compensation Act, liability of railway under, 350, 357, 358 
Repairs negligently made by servant, 357, 358 
Diaoliedicnce to orders, when defence to action for negligence, 301 
Liability of railway for penalty incurred by employee's wrong-doing,

570
Maximum freight tariff, 520, 527
Measure of damages for lands taken. 220, 221
Measure of damages for breach of duty to carry, 411 et $eq.

Where goods sent for a special purpose, 411 
For delay to passengers, 410 
For breach of Railway Act, 574 

Mechanics Lien Act does not affect Dominion road, 28 
Medical attendance not allowed as damages for death, 305 
Meeting of arbitrators to make award, 225 
Meetings of Hoard. 002 
Meetings of directors, 104 
Meetings of shareholders, 83, 84 , 90-98

Annual meeting of shareholders, 90, 91 
See Annual Meeting.

Special meeting, directors may call. 91, 93, 94, 95 
See Special Meeting.

Judicial control of meetings, 91, 92 
See Judicial Control of Meetings.

Ratification of Meeting irregularly held, 92 
Conducting of s. areholders’ meetings, 92. 93

Declaration of chairman that resolution passed, 92
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Meeting* of shareholders—Continued.
Must be held at head otlice, 93 

Unless impossible to do so, U3 
Notice of nutting, 04

See Notice of Meeting.
Voting at meetings, 95, Otl 

See Voting.
Proxy must be appointed in writing, 90 
Majority at meeting to govern, 90 
Meeting of shareholders in increase capital, 87 

Minutes of meetings to be kept, 07 
See Minutes.

To authorize amalgamation, 551 
To authorize issue of bond*, etc., 143 

Members of Board of Railway Commissioners, three, 40 
Appointed by Governor-General, 40 
Term of office 10 years, 40 
May W removed for cause, 40 
Retirement when 75 years old, 40 
Re-appointment after ten years, 40 
Chief commissioner. 40 
Deputy commissioner, 40

Members of Parliament, passes for. allowed, 540, 542
Merchandise is not baggage, 432, 433
" Messuages” defined, 15
Metalling on road carried over bridge, 270
Mileage, effect on through rates, 525

Fractions of a mile in making rates, 525 
Mileage of railway, return of, 589, 590. 591 
Mileage tickets, reduced rates for, 540 
Military lands taken by railway, 198 

Consent of Crown, 198 
Report of military authority, 198 

Military stores, carriage of by railway, 449 
Mine, expropriation of by railway, 174 
“Minerals" defined, 00 
Mines and Minerals, 194 ct aeq.

Railway must not obstruct working, 194
Access to mines, 194
Company cannot take minerals, 194
“Minerals" defined. 194, 195
Company may give notice to expropriate, 195
Mine owners cannot work mines within 40 yards of railway, 195
Board may authorize obstruction of mine by railway, 194
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Mine* and minerals—Continual.
Compensation to mine owners for ceasing work, 190 

Support to adjacent lands, ItMi 
Costs of tests to discover minerals, 167 

Evidence value of minerals, 197 
Minimum weight in freight rates, 525
Minister of Publie Works must approve works interfering with naviga­

tion, 252
•Minister'’ means Minister of Railways and Canals, 15 

■‘Minister of Railways and Canals" defined, 15 
Controls Government railways, 31 
May appoint persons to enquire into complaints, 04 
Service of notices by, 61 
Approval of maps of railway route, 187 
May allow individuals to operate railway, 4G7, 468, 409 
May require special statistics, 579 

Minutes of meetings to he kept, 97 
Certified copies to be evidence, 97 
Resolutions, certified copies of, 97 
To lie signed by secretary and sealed, 97 
May be confirmed at a subsequent meeting, 97 
Approved by chairman's signature, 97 
Of adjourned meeting only signed, 97 
Absence of president at meetings to be entered in, 111 
Must record vote to increase capital, 87 

Misconduct of arbitrator, 218 
Mixed train, position of freight cars in, 425, 420

Penalty for improperly placing freight cars in mixed train, 425 
Mode of using farm crossing, 305

Limited to farm purposes, 305, 300 
Gravel, etc., hauled over farm crossing, 305, 300 
Traction engine on farm crossing, 300 

Money for travelling expenses is baggage, 433 
Money of company may be received by provisional directors, 70

Not to be withdrawn by, except for purposes of company or on dis­
solution of, 70

Monopoly created by unfair rates, 511 
Mortgages, see Ronds, etc., 143, et seq.
Mortgage by company, 152

Assets of company mortgaged. 152, 153, 158 
Future assets, mortgage of, 152 
Rents of company, mortgage of, 152 
Revenues of company, mortgage of, 152, 155 
Sale under, 407, 470
Foreclosure of mortgage of railway, 409. 470
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Mortgagor, right to notice of expropriation, 215, 217 
Mortgagee, right to notice of expropriation, 217 

Payment of compensation to, 230 
Foreclosure by, 230
Notice of non-compliance with statute, 147, 148 
Bona fide holder of bonds, 148 
Right to interest on compensation, 239 

Mortgagee of railway, rights of, 155
Trustee for bondholders, rights of, 155 

Motive power for railways, 177 
Municipality. See Bonus.

Action by, for obstructing highway, 258 
Agreements with, effect of federal legislation on, 38 
Application to compel railway to make drains, 297 
Construction of work by, 298
By-law of cities, etc., for highway crossings, 254, 255, 485, 48(1 
Cannot authorize railway to run on streets, 255 
Consent of, to sale of light, etc., by company, 292 

To railway on highways, 254 
To placing poles on streets, 24, 284, 285 

Creation of monopoly in streets by, 285 
Franchises in streets granted by municipalities, 285 
Control of streets by municipalities, 285, 28(1

Lost by railway becoming a federal work. 29, 38 
Control over federal telephone company, 287 
Cost of protection at highways, 29 
Power to create highway across railway, 29, 30 

Footway or temporary way across railway, 30 
Alteration of street over railway, 30 
Duty to repair approaches to bridges, 278 
Ownership of trees, 289 
Power to cut weeds on railway lands. 450 
Reduced rates to, 540 
Repair of railway bridge by, 270, 277 
Supervision of railway work* on streets. 250 
Right of. to construct drains across under provincial laws, 299 
Refusing consent to poles on street. 291. 292 
Supervision of poles placed in highway, 289, 290 
Right to require wires underground. 290 
Municipal telephone system. 282

Station of railway company, placing instruments on. by telephone 
company, 282

Municipality, power to take stock in railway company. 88. 89. 90 
Contracts with railway for bonus, 334 

Musical instruments not baggage, 433
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Name of company to be declared in special Act, 66 
Misnomer in grant not material, 07

Identity of company must Iw unmistakeable, 07 
Not a ground for non-suit in an action, 07 
Injunction against use of similar name, 07 

Returns showing, 680
Navi! forces ami stores, carriage of by railway, 44U 

Lands taken by company, 198 
Consent of Crown, 198 
Report of naval authorities, 1118 

Navigable waters, crossing by railway, 248 rt srq.
Obstruction ol navigation by railway, 248, 249
Access to navigable Watters, 248, 249
Power to cross, 249
Provincial railway crossing, 37
Navigable water is a highway, 249
Interference with navigation. 249, 260, 322
Special damage for interfering with navigation, 249. 260. 322
Steamboat owner, action by, 260
Riparian owner, damages for loss of access to water. 249, 250 
Flooding caused by railway. 260
Hridgc over navigable waters, 251, 252, 253. 254, 323 

Neo Hridgc over Navigable Waters.
Works in. 252

Wharf, construction of. 2.52 
Tunnel under water, 252
Plans of works in navigable waters, 180, 252, 253, 613 
Alteration of bridges over waters, 254 
Penalty for failure to alter bridge as ordered. 254 

Negligence, 383 rt srq.
Proximate causa of accident to passenger, 383 
Evidence of in action by passenger, 382. 383, 384 
Contributory negligence of passenger, 384 
Contributory negligence at highway crossings. 440, 441 

See Highway Crossings.
Risk incurred to avoid greater peril, 384
Rrs ipsa loquitur, when negligence presumed in action by passenger. 

384
Collisions between trains, negligence presumed, 384. 443
Derailment of cars, negligence presumed in action by passenger, 384
Window in car falling, evidence of negligence, 384
Sleeping car. passenger falling out of ls*rth. 384
Vestibule car. passenger falling out of door of. 384
Workmen riding on construction train. 423, 424
Passenger riding on platform, etc., 423. 424
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Negligence—< 'on t i n ued.
Person riding on locomotive, 424
Liability to licensee on train, 327, 385, 380, 388

As carriers of passengers where no contractual relationship, 386, 
387

Liability fur improper appliances on trains, 388 
Liability of railway as warehousemen, 401 
Improper exercise of corporate powers, 172, 173 
Of another company causing delay, 415 
Fires caused by, railway liable, 451». 400 
Fences to Is* maintained by railway, 314 

Negligence at highway crossings, 208
Signals at highway crossings, 437. 438 
Speed, when evidence of negligence, 444 
Time-tables, exceeding rate of speed in. 444 

Negligence by carriers, contracts for exemption. 380. 404. 405, 406 
Construction of limitation of liability for. 402, 403 

Negligence of railway, release from liability for when invalid, 380 
Limitation of action for, 477 

Negligence of owner of cattle straying, 452 
Negotiability of I Hinds, 150

"Bearer," bonds payable to. 150 
Bona fidr ladder of bonds, effect of negotiability. 150 

Priority over executions, 150 
Nervous shock, damages for. when allowed, 307 
New stock, purchase of by railway. 509 
Nitroglycerine, carriage of, 434 
Non-competitive points, special rates for. 542
Non payment of fare, evidenc* of fraud necessary for conviction, 570 

Penalty for. 570
“No thoroughfare" notice on bridge during repair, liability of railway 

for accident. 277
Notice of allotment of stock required. 80. 81 
Notice of appeal from order of Board. 605 

Form of, 010
Notice of application to Board. 54. 600. 601 

Ten days’ notice, 54 
Service of. 600
Time may lie ext-nded. 54. 601 

Notice of application to build branch. 240 
Notice of arrival of goods. 400, 401 
Notice of Board to company, 52, 53 

Service of notice. 52, 53 
Notice to Board of accidents. 450 
Notices of calls. 114
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“Notice, condition, or declaration.” what contract* included in, 404 
Relieving railway from liability, when invalid, 380 

Notice of desist ment, 227, 228 
Service of, 214

Notices by company, by whom to be signed, 55 
Notices of inspecting engineer, service of, 52 
Notice of expropriation, 212, 213

Service of notice by publication, 21t$
Mortgagor, right to notice of expropriation, 215, 217 
Mortgagee, right to notice of expropriation, 217 
Person in possession, right to notice, 217 
Hypothec, owner of, in Quebec, entitled to notice, 217 
Entry on lands illegal, owner may sue for damages, 213, 214 
Surveyor's certificate of lands to la* taken, 214, 215 
Seal of company on notice of expropriation not needed, 215 

Notices of meeting to lie given by secretary, 97 
Notice to passenger of conditions on ticket, 421 
Notice of Minister, service of, 52 
Notice of posting up tariffs, 537 
Notice to product* documents before Hoard, (103 
Notice to railway of defects in gates, 310 

Failure of landowner to give, 310 
To railway of dangerous goods carried, 434 

Notice of sale of forfeited stock, 133 
Effect of irregularities in, 133 

Notice of special meeting of shareholders, 94, 95 
Nuisance in exercise of corporate powers:—

Ancient lights, interference with, 173
Vibration, smoko and noise, 173
Operation on highways, 173
Unreasonable exercise of powers, 173
Escape of electricity, 173
Degree of care required, 173. 174
Necessarily created by railway, liability for, 381
By railway on streets, 255

Nuisances on trains and railway premises, by-laws regulating. 484, 4«7 
Smoking on trains, 484 

Oath of arbitrator, 217 
Oath of railway constable, 471 
Obstruction of highway crossings, 445

Penalty, train on crossing over flvo minutes, 445. 440 
Obstruction of navigation by railway, 248, 249 
Obstruction of ditch, damages for. 295 
Obstruction of streets by railway. 251, 285. 28(1

Substituted road when railway crosses street. 301
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Obstruction of streets— Continued.
Restoration of road temporarily closed by company, 201 
Action by landowner for loss of access to street, 202 
Temporary obstruction of streets by railway, 201, 202 
Legislative sanction for placing poles on, 280 
Implied power of company to break up streets, 280 

Offences committed on railways, 472
Justice of the peace, jurisdiction, 472 

Offences and penalties.—See also Penalties.
Purchase of stock by railway, penalty for, 509 
Directors of railway, purchase of stock by, 509 
Ultra vires, purchase of stock by railway, 509 

New* stock, purchase of by railway, 509 
Trespassing on track or railway premises, penalty for, 570 
Walking on track, penalty for, 570 

See Walking on Track.
Trespassers on railway, actions by for injuries, 571 

Fences, penalty for destruction, 570 
Property of railway, penalty for destruction, 570, 572 
Defacing railway notices, penalty for, 570 
Non payment of fare, penalty for, 570 
Obstructing railway employees, penalty for, 570, 572 
False signal, penalty for making, 572 
Placing obstruction on track, penalty for, 572 
Throwing stones, etc., at trains, 572
t'rossing tracks, penalty where there is a foot bridge, 572, 573
Structures erected unlawfully, penalty for, 573
Breach of statutory duty, penalty for, 573
Directors, breach of statutory duty by, 573
Damages for breach of Railway Act, 573. 574
Intoxication of railway employees, penalty for, 574
Selling liquor to railway employees on duty, penalty for, 574
By-laws of railway, penalty for breach of, 574, 575
Order of Board, penalty for disolieving. 574
Inspecting engineer, penalty for disobeying, 574
Recovery of penalties from employees, 575
Damage to freight, penalty for. 575, 570
Continuation of offences, penalty for, 576
Master and servant, liability of railway for penalty incurred by 

employee’s wrongdoing. 570 
Dominion legislation affecting, provincial road, 37 

Offer of compensation in notice, 213, 215, 216 
Offer of farm crossing and cash invalid, 213 
Failure to accept, 210 
Where arbitrators make no award, 225
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Office*.—Set* Head Office. 74 
Offices of Board to be at Ottawa, 43 
Official freight classification, 511), 523 
Officers of company, appointment, 107, 109 

Directors have inherent power, 107 
Solicitor for railway company, 107 
Heturns made by railway, 58(1 
Chief engineer, appointment of, 107, 108 
Time-keeper, appointment of, 107 
Land commissioner, 108 
Canvasser for subscriptions to stock, 108 
Ratification of appointment, 108 
Salaries of officers, by-law fixing, 108 
Appointment by provisional directors, 108, 109 
Dismissal of servants, 109 
Security from, by insurance company, 109 
Powers of officer*, 109, 110, 111 

Omnibus company, exclusion from station, 320 
Omnibus agent, delivery of checks to, 427 
Ontario Railway Act, 6 
Opening highway across railway, 259 

By-law opening road allowance, 259
New road across railway, city cannot open without leave, 259 
Expropriation of railway lands, for highway, 259 

Opening in main line for branch. 244 
Opening railway for traffic, 344, 345

Board, leave to open railway for traffic. 344
Inspecting engineer to examine new railway liefore opening, 344
Report of engineer on new railway, 345, 347
Freight traffic, leave to carry on unopened railway, 345
New work on old line must lie inspected, 347
Penalty opening railway without leave, 345, 340
Railway need not carry goods till opened. 340
Down line of railway opened, company may not operate up line, 340 
Injunction to restrain operation liefore railway approved, 340 

Operating expenses, returns of, 593, 594, 595 
Operation of railway. 350 rt *cq.

Negligence in operating railway. 350. 351. 352, 353 rt nrq.
Master and servant, liability for servant's negligence, 351. 352. 301 

Liability of railway to servant for negligence. 354. 355. 301 
See Master and Servant.
Assault by passenger, liability of railway for. 353. 354 
Trespasser on railway, liability of railway for acts of, 354 
Stations, liability of railway for acts of crowd. 354 
Volunteers, liability of railway for negligence of, 354
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Operation of railway—Continued.
Injuries from operation, 185
Constitutional law, Workmen's Compensation Act, application of, 

35(1, 367
Means of operation of railway, 177 

Steam, electricity, etc., 177 
Evidence of negligence, 358, 35»
Damages for operation of railway, 184, 3(13, 304 

Operation of branch line, Board may regulate, 23», 243 
Operation of railway, compensation for, 220 
“Opposite party” defined, 217
Operation of trains over railway crossing, 248, 37»
Opinionutive evidence of negligence inadmissible, 4»5 
Orders of Board, how signed, 41. 44

Certified copies to bo furnished, 44
Enforcement of, 40
Penalties for breach of, 50, 574
May be rescinded or reviewed, 50
Publication in Canada Gazette, 53, 54
May be made a rule of Court, 50
May be suspended pending litigation, 50
May be contingent, 57
May be made in futuro, 57
May Im* made on such terms ns Board prescribes, 57
May lie limited as to time, 57
Interim order may lie made, 57, 58, 005, <100
Ex parte application for, 57, 58, 005, 000
May reserve further directions, 58
Partial relief may lie granted, 58
Extension of time for olicying, 58
When final, 01

Organization of company.—See Capital, Provisional Directors, Share­
holders.

Overcrowding, liability of railway for, 354, 383, 388, 38»
Overdraft by company, 100 
Over due trains:—

Notice that train late, 448 
Penalty, failure to notify that train late, 448 

“Owner" defined, 15, 10
Includes all interested in lands taken by railway, 10 
For purposes of compensation, given its natural meaning. 10 

“Owner’s risk," effect of 40?
Goods carried at, under freight classification regulations, 53» 

“Packing" defined, 440 
Packing at frog and wing rails, 440, 447
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Packing at frog and wing rails—Continued.
Application to private railway, 448 
Damages for defective packing. 448

I'a rent and child, action by child on contract of carriage by parent, 409, 
410

Parliament of Great Britain has unlimited jurisdiction, 25 
Parliamentary reports on railway legislation, 4 
Particulars of plea of not guilty, 481 
"Party-rate" tickets, not violation of Act, 548 
Passengers included in term ‘‘traffic,” 1»

Accommodation for at stations, 370 
Actions for damages by, 409, 410 

Passenger alighting from trains, injuries to, 320, 330, 331 
Step of car defective, 329 
Train passing platform, 320 
Calling name of station, 329 
Invitation to alight, 320, 331 
‘‘All aboard," effect of calling, 330 
Platform unlighted, 330 
Platform shorter than train, 330 
Intoxicated passenger, 331 
Moving train, passenger boarding. 331 
And freight, transportation of, 178 
Injured by train colliding with cattle, 310 
Liability of railway for injuries by, 353, 354 
Assault by passenger, liability of railway for, *”»4 
Biding or. platform, etc., 423, 424
Travelling under contract made with others, rights of, 380 

Passenger trains, speed of, 017
Passengers, carriers of.—See Carriers of Passengers.
Passenger tariffs:—

Sub-divisions of passenger tariffs, 520 
Standard passenger tariffs, 520

See Standard Passenger Tariffs.
Special passenger tariffs, 520

See Special Passenger Tariffs.
Fractions of five cents, 520

Passenger traffic, facilities for personal convenience of passengers. 500 
Pass over railway, liability to persons using, 380, 407 

Non-transférable pass used by another, 380 
Excharge of, when allowed, 540 
May be issued to members of Parliament. 542 

Patent medicines, classification of. 522 
Payment of calls, 112, 114, 115 
Payment of calls, 114
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Payment of dividends out of capital. 120, 121 
Payment or tender of compensation. 233 
Payment into Court of compensation. 206, 237, 238, 238 

Interest on compensation paid into Court, 237 
Deposit of conveyance with Court, 237 
Notice of payment into Court, 237 
Claims on money paid into Court, 238 
Costs of paying into Court, 238. 230 

Payment for stock, 84, 85, 136 
Otherwise than in cash, 84, 86 

Pecuniary benefit lost by death, da mag -s for. 365
Penalties, action for. evidence given Is fore Hoard not to lie used on. 65 

See Offences and Penalties.
Tolls, railway disolieying order of Hoard respecting, 544. 546. 547
Deduced rates by railway to favoured shipper, penalty for, 544
False billing or classification, 544. 547. 548
Ojiening parcel to discover false billing, etc., 545, 547
Discrimination, penalty for, 545
Rebates, penalty for, 545
Concessions in rates, penalty for. 545
Conviction for penalties due, 677

Where penalty less that. $500, 577
Attorney-General, proceedings by to recover penalties, 577 
Prosecution for penalties over $100. 677 
Lien on railway, penalties a first charge, 677 
Rreach of order of Hoard, 50 

Penalties, lb-fusing to give baggage checks, 426 
Height of bridges unlawful, 321 
For failure to alter bridge as ordered, 264 
For failure to stop at swing bridges. 436 
For failure to file joint tariff, 533 
Failure to repair railway when ordered, 348 
Failure to notify that train late. 448 
Failure to furnish returns, 450. 570. 581, 583 
For tendering dangerous goods to railway. 434. 435 
For refusing to build branch. 245
For refusal to sell copies of scheme of arrangement. 568 
Improper equipment of cars. 374 «
Opening railway without leave. 345
Leaving gates at farm crossings open, 310
Taking down fences, 310
Driving cattle upon railway. 310
For unlawfully obstructing road. 263
Violation of by-laws, 487
Weeds on railways lands not removed. 456
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Penalty—Continued.
Train on crossing over five minutes, 440 
Train moving reversely without watchman, 445 
Improperly placing freight cars in mixed train, 425 
Failure to give signal* at grade crossing*. 437 

Perishable articles, delay in carrying, 416 
Liability for damage, 391, 392 
Sale for tolls, 548, 549

“Pet sons interested in lands," meaning of, 211
Decision of Board whether any one is, conclusive, 47 

Persons other than passengers, 385
I lights of. discussed, 385, 386. 387, 388, 407 
l icensee on train, liability of company to, 385, 380 

Pcr.-onal property, stock is, 125
Company may hold and alienate, 05, 00 

Personal representatives, damages recoverable by, 304, 365 
Pictures not baggage, 433 
Pipe line, railway pooling receipts with, 503 
"Plan" defined, 10
Plan profiles ami book of reference of railway:—

Railway must prepare, 186, 187 
Rules of Board respecting, 011-610 
Contents and details of. 186, |H7, 188, 246, 614, 615 

General location, 186, 187, 188, 612 
Section of railway may be shewn by separate plan, 188 
Board must sanction plan, 188, 189 

Regulations respecting, 011-016 
Deposit of plan in registry office, etc., 189, 190 
Errors in plans, amendment by Board, 189, 190 
Completed line of railway, plan of must In» filed. 191, 012 
General provisions respecting plans, 180, 191, 192, 610, 617 et »eq. 

Scale of. 180, 191
Deviation* in route of railway, 192 
Of extra lands required must be filed. 201, 202 
Streets expropriation for extra land, 202 
Requirements of Board respecting plans of stations, 013 

.Snow fences, 613 
Branch lines, 240, 013 
Bridges, 323, 324 
Drainage works, 299 
Junctions, 240, 014 
Highway crossings, 204. 272, 273, 014 
Wires, crossings of, 283, 015 
Interlocking systems, 017, 018 
Profiles, contents of, 010
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Plan profiles—Continued.
Hook» of reference, contents of, 610 

"Platform" defined, 326
Of train, riding on, 423 
Of (dation, obstructions on, 328 

When part of station, 326 
Pleading, 480

Not guilty by statute, plea of, 480, 481, 482 
Form of plea, 481 
Action on contract, 481, 482 
Specific performance, pleading in action for, 481 
Particular» of plea of not guilty, 481 
Pleading other matters with, 482 
In action for calls, 116 

Pledge of bonds, 149, 150
Right of pledgee to vote, 162 

Pledge of stock by company, 133 
Poles and wires, right to place on streets, 29 

Interference with existing lines, 285 
Liability for placing without leave, 285 
One line only allowed, 287 
Must lie straight and painted, 288 
May he cut during fire, 288

Police magistrate, power to impose |ienaltie» less than $500, 577 
Pooling freights or tolls forbidden, 501

Division of earnings between companies, 601, 502
legislation in Vnited States, 501, 502
Two kinds of landing, 502
Agreement» to maintain rates invalid, 501, 502
Sherman Act, decisions on. 502
Public jail icy, railway in England not contrary to, 502
Competition between railways, lessening by agreement, 501, 602 
Penalties on railways for disregarding jxads invalid, 502 
Pipe line, railway jaading receipts with, 503 
Express companies may pool receipts, 503 

Porter of railway, baggage left in charge of, 429, 430 
Possession of lands, when company may take, 233 rt xcq.

Payment or tender of c<mi|ansation, 233 
Forcible opposition to possession, 233 
Order for possession, 233
Wrongful entry by company into (aissession, 233 
Immediate possession, 234
Warrant for immediate possession. 233, 234, 235 

See Warrant.
Posting up by-laws at stations, 488, 489

0
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Vesting up notices or orders of Hoard, 53 
Posting letter on train at station, 327, 44!)
Postponement of securities, 160 
Pound-keeper, detention of animals by, 452 
Powers incident to a corporation, 66, 67 
Powers of railway companies, 68-74 

See also Vitra Pires.
Power to borrow, 143, 144, 145, 151, 152, 160

See also Bonds, Mortgages and Borrowing Powers. 
General powers of railway, 170 el act/.
Receiver, power to operate or build railway, 170, 171 
Damages for exercise of powers, 171, 172. 173 

See Damages.
Nuisance in exercise of corporate powers 

See Nuisance.
Premature exercise of powers, 173, ’74 
Municipal powers lilierally construed, 174 
Mode of exercising powers, 174 
Grown lands, entry on, 175 
Entry on lands, 175 
Grants of land to railway, 175 

See Grants of Land.
Company may ac<|iiirc property, 176 
Entry on lands of other railway companies. 175, 176 
Alienation of railway lands, 176 
Crossing other railways, 177 
Junction with other railway, 177 
Operation of railway, means of, 177 
Buildings, power of railway to construct. 177 
Branch railways, power to construct, 178 

See Branch Railways.
Passengers ami freight, transportation of, 178 
Tolls, power of railway to receive. 178 
Trees, removal of from lands adjoining track, 178. 170 
Tunnels, power to make, 170 
Fences, power to make. 170 
Embankments, power to make, or cross, 170. 183 
Can ils, power to make or cross, 170 
Highway, power to cross or divert, 170 
Light and heat, sale of by company. 202 
Water course, powers to cross or divert. 170 
Drains, construction or diversion of. 18ft. 183 
Telegraph poles, etc., construction of, 18ft. 183, 28ft, 281 

See Telegraph and Telephone Company.
Alteration of railway works hy company. 18ft. 181
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Powers of railway companies—Continued.
Discontinuance of railway work», 180 
Repair of railway work», 180, 181 
Neoeaaary work» not specified in Act, 181 
Implied powers of railway company, 181
Ijaml grunt» a» bonus, right to transfer on amalgamation, 182, 183 
Exercise of powers in United State», 180 

Contract to be performed there, 180 
Practice and procedure of Hoard, f»0 et *<</.

See also Action, Procedure, Pleading. Rule» of Board.
Document», proof of, 51 

See Document».
Plan», profile* and l*ook# of reference certified by secretary, sufficiently 

proved. 51
Notices of Board to company, 52, 5.3, 54 

See Notice* of Board.
Order» of Board may Is- made a rule of Court, 53, 56, 57, 58, 61 

See Order* of Board.
Rule of Court, practice of Court applied to, to lie adopted, 50 

See Rule of Court.
Rules may lie made, 58

Made Octolier. 1004, 58 
See Rule* of Board.

Jurisdiction of Board to lie presumed, 58 
See Jurisdiction of Board.

Judgments of Courts on questions of fact. Board not hound by, 58 
Statement of caw* for Supreme Court, 59. 00 

See Statement of Case.
Appeal from lioard to (tovernor-in-Council on question» of fact, 61 
Appeal to Supreme Court. 61, 02 

See Appeal.
Practice on apperl from award. 229, 230 
Preferred stock, no power to issue under Railway Act. 82. 83 
Prepayment of freight for favoured connecting line, 511 
Presentation of bond for payment. 162. 103
President of railway company, absence of to lie entered in minutes. Ill 

Director* to elect. 103 
Chairman of director*' meeting*. 103 
Salary of in w inding up. 103 
Cannot hind company by individual act*. 103 
Calling annual meeting. 103 
Contract by, to construct road. 103. 104 

Engaging employee*. 104 
Liability under note or bill, 104 

Priority of claim* again*! company, 152, 153



700 INDEX.

Priority of mortgage, 157, 158
Honda a tirât preferential charge, 157 
1‘lc-dge of bonds to different persons, priority, 158 
Bonds to secure bonus given by u town invalid, 158 
Transfer of railway to Crown, loss of mortgagee's priority, 158 

Priority of mortgagee over executions, 140, 147 
Privilege, how far extends to telegraph messages, 281 

Accident reports privileged, 450, 681, 582 
Returns made to Hoard, 584 

Procedure.—Nee Practice, Rules of Hoard.
Procedure, provincial may affect Dominion railway, 20 

Canadian Parliament may prescribe, 27 
On application for railway crossing, 240 
To obtain ballast for construction, 205 
On expropriation of highway crossing, 270 

Proclamation confirming provincial charters, 23 
Of Railway Act, 1903, 685 

Production of documents before Hoard, 40. 002. 003 
Professional witness fees, to whom allowed, 010 
Profile of railway.—See Plan, etc., 187 

Contents of, 010
Grades and curves shewn on profile, 187, 18S 

Profits of railway, division of, 118 
Profits, loss of, by failure to carry. 411, 412 
Promissory notes, drafts, etc., of company, 100
Property ami cixil rights affecting railways, Dominion legislation valid, 27 

See Constitutional Law.
Property in goods, " hen it passes tn consignee, 409 
Property of railway, penalty for destruction, 570, 572 
Property of company which may Im» mortgaged, 15.1, 158 

After acquired property of, 153, 154 
Rolling stock of company, 154
Rails, ties and superstructure, mortgage of, 154. 155 

Property excepted from mortgage, 155, 150 
Me of property mortgaged. 150 
Receiver appointed, 150 

Prosecution for using improper equipment, 374 
For penalties over $100, 577 

Proteetion at highway crossings, 200
Watchmen and gates at highway crossings, 200 
Raising level of road or railway, 200
Jurisdiction of Hoard to order protection at highways, 200 
Unusually dangerous crossing, 207
Car or train moving reversely at highway crossing, 207 
Speed at highway crossings excessive, 208
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Protection at highway crowing*—Continued.
Shunting at highway crossings, additional protection, 268, 269 
Coat of protecting crossing, 269 

Protection of passenger, IM
Protection of property, Hounl may link • regulations for, 411 
Protection of the public. Hoard may make rugulataiona for. 49, 5(1 
Provinces, right to legislate respecting streets, 256 
"Provincial la-gialature" detim-d. Id
Provincial legislation uirecting railways, effect «if Dominion legislation

Effect of Railway Act. 1901, on, 482, 4K3 
Si-e Constitutional Law.

Provincial legislation affecting railways. 26, 2d, 27, 28 
Respecting bankrupt railway, 560. 662. 663 

Provincial ilrninage laws, how far binding «-n filerai railway, 298, 299, 300 
Hoard may order «Irainage works under provincial legislation, 299 
Municipality, right of. to construct drain* across railway under pro­

vincial laws, 299
Plans of drainage work* affecting railway, 299 
Cost* of drainage works. 300

Provincial Acts, power of railway to borrow under, 161, 162 
Provincial railway company, scheme of arrangement Hied by, 562 

Crossing federal mad. 37 
Carrying through trallie, 37 
Crossing navigable waters, 37 
Hmaking criminal law. 37 

Provincial Sunday observance laws. 34-37
Railway in one province, when subject to. 34. 36 

Common law rule. 33
Electric, steam and street railway, when subject to 34 
Persons or municipality* owning or contmlling, subject to, 34, 35 
Persons emphiywl by, subject to. 34. 35 
Confirmed by Canadian Railway Act. 35
Through traffic, not • ct to provincial Sumlay observance laws, 35 
Railway part of system la-tween two «»r more provinces or counties not 

subject to, 35
Railway between two Ink*- port* not subject to, 33 
Railway exempted by proclamation not subject to. 35 
Constitutionality of Sunday law*. 35, 36 
Provision* in railway charters, 36. 37

Provincial undertaking. Canadian Parliament cannot legislate for. until 
declared for advantage of Canada. 25 

Provisional directors: —
Power* ami duties of. 76. 77. 78. 79. 80 
To lie name«l in special Act, 76

1
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Provisional director*—Continued.
Hold office till first election of directors, 70 
(Jenerul powers discussed, 77, 78, 70 
Allotment of stock by, 79, 80 
Culls ou stock by, 113 
Contracts made by, validity of, 333, 334 
May reimburse themselves out of capital, 81 
l'ersonully liable for works ordered by them, 81, 82, 83 

Proximate cause of accident to passenger, 383, 384 
Proxy must Is* appointed in writing, 90 

Form of, 90
Public ownership in early legislation, 3 
Public policy, railway pools in England not contrary to, 502 
Public sittings of Hoard, 598 
Publication of amalgamation agreement, 552 

liy-laws of railway, 488, 489 
Notice of filing plans, 210 
Returns to Itourd, 584 
Standard freight tariff, 528 
Service of notice by, 53 
In Canada (Jmtette, of notice, 53 
Of orders in Canada tiazette, 53 
Scheme of arrangement, 500 

Publication of tariffs, 538
"Publicity section" of Inter-State Commerce Act. 538 
Punctuality of trains. 412 ei neq.
Purchase of railway by individuals.—See Sab* of Railway, 407, 408 ft »eq. 
Purchase of shares by railway in another company. 09 

Penalty for. 509 
Qualification of directors. 102

Disqualification of directors, 102
Queen Victoria. Niagara Falls Park, not subject to Railway Act, 1888, 23 
Question of fact, decision of Hoard on, 47 

Discrimination in rates is. 513. 514 
Questions of law and fact may Ik* decided by Hoard. 40 
Question of law, what is, 59. 00

Hoard may state case for Supreme Court, 59 
On validity of contract decided by Chief Commissioner, 42 
Hearing by Hoard. 002 

Quorum, two Commissioners to form, 41. 43
parte applications may la* decided by one Commissioner, 41 

Quorum of directors. 70. 104
Rails, ties and superstructure, mortgage of. 154. 155 
“Railway” defined, 10, 17
Railway built by province not bound by traffic clauses of Canadian Railway

Act. 37
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Railway—Continued.
Connecting province# subject to Federal Parliament, 23 
A# common carrier, 380 et aeq.
To furnish accommodation according to power#, 503 
Subject to Dominiou Parliament, 22, 23 
V#ing car# on street#, 200, 201
Wholly within one province, when not within Railway Act, 24, 31) 

Railway# incorporated by province#, how fur subject to federal legislation, 
37, 38

Municipal control of street# lost by railway Incoming a federal work, 38 
Agreement# with municipalities, effect of federal legislation on, 38 
Not extending beyond limit# of province, 38 

Railway Accidents Act, 1857, construction of, by Courts, 0 
Effect of on action for cattle killed, 453 

Railway Accidents Act (Ont.), doe# not affect Dominion road, 28 
Railway Act, breach of, a# evidence of negligence, 351 
Railway Act#, how far retroactive, 0 
Railway Act, 1851, not retroactive, 22 
Railway Act, 1808, 0 
Railway Act, 1888, 7

What provision# did not apply to provincial railways, 32 
All it# provisions only applied to railways incorporated since Con­

federation. 32 
Railway#, subject to, 23
Proclamât ion confirming provincial charters, 23 
Street railways subject to. for limited purposes, 23 

Railway Act, 1903, how far Prof. McLean's suggestions adopted, 7. 8 
History of, 8, V
Applies to railways constructed la-fore ami after, 0 
Title of, 11
All Dominion railway# now subject to, 22, 23, 24 
Constitutionality of. 22. 23. 24 
Repeal of previous Acts, 585 
Proclamation of, 585

Railway Clauses Consolidated Act, 1851. 5 
Railway Commission. 40, 45

See Board of Railway Commissioners.
Railway Committee, created by 31 Viet., eh. 88, 12 

Aliolishcd. 40
Powers now vested in Board, 41 
Jurisdiction of, 20. 30
Orders of. to continue till rescinded. 54. 55, 66 

Railway employees, regulation# for safety of, 40. 50 
Board may make regulations, 370 
Badge# to Is- worn by. 417 
Passes for allowed. 540
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Railway countable*. 470, 471, 472, 473 
Haggage It*ft in charge of, 420 

Railway croaaiaga.—Sit* Highway Crossing*.
Signal* at highway crowing*. 430-440
By-law of municipality prohibiting whistling in citiea, 4.'J, 437 
Siding*, signal* at crowing*. 437, 430, 440 
Shunting train*, signal* during, 43H, 430
Jury, verdict be*e«l on failure to give signal* at crossings, 437, 435 
Plan of railway crowing, I HO, 014 
Nvgligvnif and coutrihutory negligence at. 440, 441 

See Négligeant, Coutrihutory Negligence.
Railway leve' crowing*, *afety device* and protection at. 441. 442 

Negligence, collision at railway crowing, 443 
Speed at railway crowing, 443 

Hrakeft, failure to work at railway crowing, 443 
"Railway station," what i* included in, 00 

Se<* Station.
"Rate" detine«|. 10 
Rate.—See Tolls.

See Freight Clawilieation.
Rate grievancea on Canadian railway*, report on. 7h 
Rate* unequal and iinjuwt, 324

Too great profit to railway. 524 
Jlu-t conform to tariff, .V2H
Clunged Iiy common carrier nm*t Ik* reawtnahle, 541 
Special rate* for *pecial pnr|Mi*e*. 541, 542 

Rate*, taxe* and insurance, working expenditure. 20 
Ratification by shareholder* of director*' irregular act*, loi 
Ratification of meeting irregularly held. 02 
Ratification of provincial Act* by proclamation. 23 
Reluite of freight charge* to |ier*on* building branch, 243, 244 

To particular person* forbidden. 402. 403, 405. 407 
On water traffic granted by railway. 510 

Rebate*. |*-niilty for. 345 
Receipt for fare, ticket i*. 4IH 
Receiver. apfsiintmcnt of. 103

Where dispute a* to union *tation. 327 
To n ake repair*. 21 
Company ceasing to ofwrate, 104 
|)in-etor* «piarrelling. 104 
To protect minority *t«wk< 01. 02 
Threateneil depreciation of a**et*. 104 

Power* a lid duties of. 21. 104, 105. 170. 171 
Action again*t for discrimination. 547 

R ««citai in statute declaring work for general ailvantage of Canatla, 34
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Record of constables appointed, or dismissed, 473 
Record of shareholders, 142
Recovery by passenger of tolls charged without authority, 491 
Recovery of penalties, 675, 577 
Reduced rates for carrying and storing goods, 540 

To whom allowed by statute, 640 
Railway employees, passes for allowed, 540 
Penalty for reduction to favoured shipper, 644 
Contracts limiting liability in consideration of, 539, 540 

Reduced freight tariffs, 524
Reduction of rates under special freight tariff, 628 
Registration of bondholders as voters, 102

Of deed securing rent for lands taken, 209 
Priority of, 210

Registrar, deposit of plans with, 189, 100, 191 
Fees for, 100 
Extracts of plans, 190

Rehearing by Board where notice insuflicient, 54
Re-issue of tariff, 524
Release of crossing by owner, 305
Release of liability for breach of duty to carry when invalid, 380 

For improper equipment, 374, 375
Damages under Lord Campbell’s Act, release of, 375, 370, 377 
Validity of release under English law, 377 
legislation forbidding agreements for, 374-378 
For injuries to man in charge of cattle, 398, 399 

Remuneration of directors, 101 
Rent of leased line, working expenditure, 20 
Rent charge, assent of holder of, to scheme of arrangement. 505 

For lands which cannot be sold, 209 
Agreement for, 209

Repairs negligently made by servant. 357, 358 
Repair of bridges, 322
Repair of farm erossings and approaches, 300 
Repair of highway crossings and bridges, 270. 277 
Repair of railway. 180. 181, 347. 348

Board may order repair of railway, 347
Injunction by Board against use of railway till repaired, 347, 348 
Vse of adjoining lands during. 202 
Equipment of railway, inspection of. 347 
Penalty, failure to repair railway when ordered. 348 

Repair of substituted road by railway. 202
Repeal of Act of 1888, effect on orders of Railway Committee, 64. 55 
Repeal of earlier Railway Acts. 585 
Repeal of by-laws by directors, 107
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Reply to answer before Board, IRH)
Reports to Board of accidenta, 450
Report of engineer on new railway, 345, 347
Report of inspecting engineer on dangerous railway, 349
Reserve fund, power of railway to create, 82, 118, 119
H< « gesim-, when statements evidence. 359, 300
Residence of Commissioners in Ottawa, 43
Hr» ip»a loquitur, when negligence presumed in action by passenger, 384 

Examples of, 359
“Resolution," when treated ns a by law, 12
Restoration of r«»ed temporarily closed by coui|»any, 261, 202, 203 
R- storation of works interfered with by company, 183 
Returns by railway company, 578 rt »rq.

See Statistics and Returns.
Return ticket, rights under, 418 
Revenue as distinguished from capital, 21 
Review of award by Court, 219 
Right of way, extent of lands expropriated, 200 

Breadth of right of way, 200 
Additional width, 200 
To obtain ballast, 203

Ri|iarian owner, damages for loss of access to water, 219, 250 
“Rolling stock" defined, 18, 19

Hire of. working cx|>onditure, 21 
Included in term “traffic," 19 
Board may provide for uniformity of, 379 
Mortgage of, 154
Priority of mortgage over vendor's lien in cars, 134 

Rules, orders ami regulations of Board, 49, 50 
S|N-ed in cities, towns, and village*, 49

May fa* varied in different localities, 49 
Steam whistles in cities, etc., 49 

When engine must sound, 49 
SaMy of employees in passing from car to car, 49 
Coupling cars, 49 
Shelter for employees on duty, 49 
Fire, devices to avoid, 49

No protection to company under sec. 239, 56 
Bolling stock, 50 
Cattle-guards, 50
Works for protection of property, employees, nnd the public, 50 
May apply to certain districts only. 50 

Or certain railways only, 50 
Exemption of certain railways from, 50



INDEX. 707

Rules, order*, and regulation»—Continued.
Made October, 1004, 58

Rules of Board governing competitive tariffs, 529 
Rules of Board, 598 et «<-</.

Sessions of Hoard, 598, «98»
Interpretation of rules, 598
Complaint to Hoard, see "Application," 598, 599
Application to Board, 598, 599
Answer to complaints, 599, 6<X)
Reply to answer before Board, <910
Affidavit verifying proceedings Indore Board, <9)0, 000
Stay of proceedings, Hoard may grant, 000
Notice of application to Hoard. 000, 001
Consent, eases before Hoard, 001
Issue, Hoard may direct, <9)1
Questions of law. hearing by Hoard, 002
Meetings of Hoard, 002
Examination of parties, 002
Production and inspection of documents before Hoard. 002 , 603 
Witnesses, examination of witnesses, <9)3, 004 
Hearing by Hoard, <9)3 
Judgment of Hoard, <9)4. <9)5 
Ap|ieal from orders of Hoard. <9)5. <9X1 
Amendment of proceedings before Hoard. <9X1, <9)7 
Technical objections not allowed liefore Hoard, 007 
Exchequer Courts, practice of, when applicable to proceedings before 

Board. <9)7
Costs, allowance of by Hoard, <9)7
Taxation of costs by Hoard. <9)7
Korm of proetwling* liefore Hoard. <9)7. <9)8 rt neq.
Witness fees, 009. 010 
Notice of appeal form, 010 
Affidavit of service form, Oil

Rub of Court, orders of Railway Committee may lie made, 55 
Order of Court may lie made. 55, 56. 57. 004. 605 
Rescinding orders of Board. <9)5 
Review of order of Hoard. 005

Running rights, railway may grant for twenty one years, 556 
Effect of by-laws on railway possessing. 487 
Validity of grant of. 553 

Safety devices at railway crossing. 442 
At swing bridges. 430

Safety of public at railway crossings. 246, 247 
On trains, 379
Hoard may make regulations respecting. 379
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Salaries and wages, wo king expenditure, 20 
Sale of bonds, 149

At discount, 150, 151 
Sale of forfeited stock, 132, 133, 134 

Effect on holder’s liability, 132 
Notice of sale, 133 
Purchaser’s right in, 133 

Sale of goods carried for tolls, 548, 549 
Unclaimed goods, sale of, for tolls, 549
Unclaimed balances on goods sold, payment to Receiver-General, 549 

Sale of land to company, who may sell, 206
Tenants in tail or for life, sale of land by to company, 200 
Infants and lunatics, expropriation of lands of, 206 
Sale by guardian, 206

Sale of lands severed on one side of railway, 304, 305
Sale of railway land for taxes, 27
Sale of railway under execution, 146, 147
Sales of land for railway, returns of, 589
Sale of railway to individual, 467 et seq.

Section of railway, sale of, 467, 470 
Mortgage of railway, sale under, 467, 470 
Individuals may purchase railway, 467, 468, 469 
Purchaser of railway must notify Minister, 468 
Minister of Railways and Canals may allow individuals to operate 

railway, 468, 469
Foreclosure of mortgage of railway, 469, 470 

Samples of commercial traveller not baggage, 433 
Sand-pipe on engine defective, 372 
Scale of map of railway line, 186

Of plans, etc., of highway crossing, 273 
Scalping tickets, 419
Schedules to Railway Act, 1903, 586ef seq.

Forms of statistics and returns, 586, 587, 588, 589, 590. 591, 592 
Scheme of arrangement, preparation of, 560 

Exchequer Court, scheme to be filed in, 560
Injunction restraining action against insolvent railway, 560 
Publication of, 560

Provincial railway company, scheme filed by, 562 
Bondholders, right of under scheme of arrangement, 562, 563, 564, 

566
Creditors, rights of under scheme of arrangement. 562, 563 
Stay of proceedings against insolvent railway company, 560, 562, 563, 

564, 568
Enrolment of scheme of arrangement, effect of, 564, 567 
Assent to scheme when required or dispensed with, 565, 566
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Scheme of arrangement—Continued.
Confirmation of scheme of arrangement, 567 
Copy of scheme to be sold, 568 
Exchequer Court may frame rules approving, 568 

Scire faciae by creditor against shareholder, 136, 137 
School lands, expropriation of, 206 
“Scope of employment," what is, 352, 353 
Seal, Company to have, 06
Seal of Board to be proof of documents when signed by secretary, 612 
Seal of company, when necessary in appointing officers, 107, 108 
Seal of company on notice of expropriation not needed, 215 

Return shewing, 586
Season tickets at lower rates, when invalid, 51u 
Seats, fastening of, 370
Seats for passengers, railway must furnish, 388, 389
Second-class accommodation, when railway must furuish, 389
Second-class ticket, rights under, 422
Secrecy of telegraph officers, 281
“Secretary” defined, 18
Secretary of Board, duties of, 43, 44

Must be notified of change of head office, 74 
Secretary of company, 110 

Payments made by, 110
Arrangements made with creditors of company, 110 
Signature of notes by, 166 
Personal liability of, 166 
Breach of warranty of authority, 166 

Section of railway, exemption from orders of Board, 50 
Sale of, 467, 470 

Semaphores, use of, 617, 618 
Sequestration of railway, 27, 164 
Servant riding on ticket bought by master, 386 
Service on corporation, 52, 75, 70 
Service of notice of application to Board, 600 

Affidavit of service, 606
Of notice of expropriation on mortgagor, 213

New interest cannot be created after, 213, 214 
Service of notice by publication, 216 
Sessions of Board, 598

See Sittings of Board.
Set-off by shareholders against creditor. 136, 138, 139 
Setting aside award, 218, 219, 230, 231 
Severance of land by railway, 302, 303, 304 

Sub-division of lands severed, 303 
Shares.—Seo Calls on Shares.—See Shareholders.
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Shares in railway company, 121-143
Transfer of shares, 121, 122, 124, 125 
Fraudulent transfer of stock, 122, 123 
Certificate of ownership of stock, 123 
Action for refusal to register transfer, 123 
Form of transfer, 124, 125 
Transmission of interest in stock, 127, 128 
Trusts in stock, 128, 129, 130
Stock certificates, loss of need not prevent sale, 130 
Forfeiture of stock, 130, 131, 132, 133 
Pledge of stock by company, 133 
Notice of sale of forfeited stock, 133 
Advances on shares, 134 
Sale of forfeited stock, 132, 134 
Issue of shares at discount, 135, 136 

Shareholders, approval of amalgamation by, 551 
Approval of traffic agreement, 550 
Assent to scheme of arrangement, 565 
Aliens may hold stock, 142 
Record of shareholders, 142, 143 
Entitled to equal treatment in company, 83, 84 
Meetings of shareholders, 83, 84 
Control over directors, 105 

Shareholders’ liability to creditors, 134. 136
Action by creditors against shareholders. 136, 137, 139, 140 

Scire facias by creditor against shareholders, 136 
See Action.

Set-ofT by shareholder against creditor, 138, 139 
Nature of creditor’s remedy against shareholder, 138, 139 
Unsuccessful defences to action, 140, 141, 142 

Shelter for employees on duty, 49 
"Sheriff’’ defined. 18, 21 
Sheriff to give company possession, 233 
Sherman Act, decisions on, 502 
Ships connecting provinces subject to Dominion, 23 
Shippers having choice of two routes, lower rate charged, 493 
Shipper’s right to sue for failure to carry, 380 
Shrinkage in goods carried, defence to action for, 392 
Shunting at highway crossings, additional protection, 268, 269 

Signals during, 438, 439 
Train obstructing crossing. 445 

“Sidings” included in “railways," 16 
Sidings on streets, 260

Railway must receive freight at, 507 
To facilitate shippers, 508, 509
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Signals at interlocking systems, (>17
At highway crossings.—See Highway Crossings, Crossings by Railway, 

Railway Crossings, 43(1-442 
Signature of bonds by company, 143, 148 
Signature of Chief Commissioner, etc., need not be proved, 51 

Of secretary need not be proved, 51 
Signboards at level crossings, 279, 280 
Single judge, appeal from order approving award, 231 
Sittings of Hoard, may be held anywhere in Canada, 43 

To be at convenient times, 43 
Adjournment of, (100

Sleeping Car Company, baggage in charge of, 431 
Rules as to liability, 384, 431 

Sliding gates, 308
Slope of highway under railway, 275 

See Approaches.
Smoke, noise, etc., compensât ion for, 220 
Snow, removal by railway from streets, 200 
Snow fences, erection of on adjoining land, 20.», 200 

Requirements of Board as to plans of, 613 
“Snowplough," part of "rolling stock," 18 
Soap, classification of. 520, 522 
Sole arbitrator, appointment of. 210 

Notice of application for, 217 
Solicitor and client costs, agreement to pay, 223 
Solicitor for railway, authority to promise farm crossings, 304 
Southern freight classification, 519, 523 
Spans of bridges, etc., 251, 323 
“Special Act" defined. 18

Of provincial railways, confirmation of by proclamation, 23 
To lie construed with Railway Act. 1903, 31, 32, 33 
Regulations of Board respecting matters in, 50 
Authorizing branch lines. 241 
Inconsistent with Railway Act, 1003, 241 
Contract with Government to build branch lines, 241 
Powers conferred by, 201 
Rights of company saved, 203 
Authorizing amalgamation. 551 

Special damages for breach of duty to carry. 411 
For interfering with navigation. 249, 250 

Special freight tariff defined and discussed, 520, 527, 528. 529 
Reduced freight tariffs. 524

Special meeting of shareholders, directors may call. 91, 93, 94. 95 
Objects of must be clearly stated. 93, 94 
When shareholders may call, 91
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Special passenger traffic, 520, 530, 531 
Reduced passenger tariff, 529 

Special sittings of Hoard, 508 
Special train ordered by delayed passenger, 410 
Specific performance of covenant by railway, 335, 330, 340 

Pleading in action for, 481 
Speed, when evidence of negligence, 444 

At highway crossings excessive, 208 
At interlocking systems, 017 
By-laws fixing, 464

Speed in cities, towns and villages, 40, 443 
May be varied in different localities, 49 

Standard freight tariffs, defined, 520, 527 
Maximum freight tariff, 520, 527, 528 
Contents of, 527

Standard passenger tariffs, 520, 530 
Maximum mileage tariff, 520

Standard passenger and freight tariffs, inspection by public, 537 
Staples, principles of classification, 520 
Statement of case for Supreme Court, 59, 60

May be mode on application, or of its own motion, 59 
Security to be given by applicant for stated case, 59 
On request of Governor-in-Council, 59 

“Station” defined, 325, 326 
“Stations” included in “railway,” 16

Blackboards for notices of overdue trains, 448 
Fences at, 316
Expropriation of lands for, 200
“Near" another railway, 512, 613
Placing instruments on by telephone company, 282
Railway need not build, to furnish facilities to shippers, 505, 507
Additional accommodation at, may be ordered, 505, 506
Liability of railway for acts of crowd, 354
Requirements of Board as to plans of, 613
Of another railway user of, 199

See Lands of Other Railway Companies.
Accommodation at stations, 324, 379 
Location of station, 324 
Platform, when part of station, 320 
Exclusion from station. 320 
Closing station, 326, 327
Cloak-rooms, etc., charges for use of, at. stations, 327 
Union station, disputes as to management of, 327 
Cabmen, refusal to carry person to station, 326, 327
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“Stations”—Con t i nurd.
Licensee at station, duty of railway company to, 327 
Approaches to station, railway must repair, 328
Bridge at station, railway need not rebuild, but must repair, 328, 329 
Negligence, non repair of station premises, 328 
Alighting from and boarding trains at, 329, 330, 331 
Covenant of railway res|iecting stations, 332, 333 et aeq.

Station agent must wear badge, 417, 418 
Station agent’s employment by express company, 543 
Statistics and returns by railway, 578, 579. 580, 581, 582 

“Company” defined for purposes of statistics, 578 
Canvassing agent for railway returns by, 578 
Privilege of accident reports, 581, 582 
Jurisdiction of Board over returns of railways, 583 
Production of documents respecting returns of railway, 583 
Forms of returns, 586
Penalties, refusal to make returns, 581, 583 

Statutes, construction of.—See Construction of Statutes.
Affecting railway, returns of, 586 

Statutes repealed by Railway Act, 1903, 585 
Stay of proceedings. Board may grant, 600 

Notice of stay by Board, 600
Against insolvent railway company. 560, 562, 563, 564, 568 

Stenographers employed before arbitrators, 224 
Stock in company must be issued at par, 79

Subscription for, see allotment of stock, 79, 80 
Stock certificates, 122, 129, 130
Stock yards, lease of by railway, facilities at, 507, 508 
“Stop, look and listen," rule as to. at crossings, 441 
Stop-over privileges, rights of holders of ticket, 389 
Stoppage in franatfu, 410, 411

Refusal of goods by consignee, stoppage of, 411 
Transfer of goods by consignee, stoppage of goods, 411 
Interpleader by carrier when goods stopped. 411 

Streets.—See Highways.
Street railways incorporated by letters patent, 18 

Crossings by railway, 245
Subject to Railway Act, 1888, for limited purposes, 23 
Highway crossings by, 254

Subsidies, transfer of land grant on amalgamation, 182. 183 
Bonus of lands to company, 175

Subsidized railway must erect stations as ordered by Board. 324 
Wages of labourers on. 341

“Substantially similar circumstances” discussed. 492. 493. 498 
Board may determine what are. 613
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Subscription for stock, 84, 85, 86
Conditional subscription on payment by other shareholders, 85, 86 
Approval of increase of capital, 87 
By municipality, 88, 89, 90 

Subway under highway, Board may order, 264 
Under railway, height of, 274, 275

Sunday, observance of, 34-37.—See Provincial Sunday Observance Laws, 
Constitutional Law.

Sunday laliour, by-laws of company regulating, 486 
“Supe rfluous lands” defined, 176 

Alienation of, 176 
Sale of by railway, 304

Supervision of construction of railway crossing, 248, 272 
Supervision of highway crossings by railway, 257 
Supreme Court, stated case by Board, 59 

Appeal to on questions of law, 61 
Appeal to from order of Board, 605 
Appeal from award, 231 

"Surface water" defined, 296 
Obstructing flow of, 296 
Constructing drains for, 296 
Compensation for obstructing flow, 211 

Surrender of stock to company invalid, 126 
Surveys, entry on lands to make, 175 
Surveyor's certificate of lands to lie taken. 214, 215 
Swing bridge, trains to be stopped at, 436 

Safety devices at swing bridges, 436 
Swing bridge over navigable waters, liability for damages done by, 323 
Tables of mortality as evidence of damages. 365 
Tail-lights on cars, 374 
Tariffs of tolls, 523 et aeq.—See Tolls.

Form of tariff for tolls, 523
Approval of by Board, 527
Disallowance of tariffs, 523
Substitution of new tariff for one disallowed, 523
Amendment of tariffs by Board, 523
Consolidation of tariff, 524
Re-issue of tariff, 524
Freight, tariffs. 524. 526 et aeq.

Sub divisions of, 526 
Passenger tariffs, 529 et aeq.

Sub-divisions of passenger tariffs, 529 
Joint tariffs, approval of, 531, 532 

Through traffic, 532, 533, 534. 535
Apportionment of through rate on joint traffic, 632
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Tariffs of tolls—Continued.
See Through Traffic.

Penalty for failure to file joint tariff, 533
Customs duties, liability of railway for, on through traffic. 533, 534 
Foreign carriers, tariffs for through traffic, 533, 535 

When subject to Inter-State Commerce Act, 534 
Inspection of tariffs by public, 530, 537 
Notice of posting up tariffs, 537 
Publication of tariffs, 538
“Publicity Section” of Inter-State Commerce Act, 538 
Terminal charges in United States. 538 

Tariffs filed by railway binding on it, 540 
Taxation of costs of award, 221, 222, 227 

Of costs by Board, 607 
Taxes, working expenditure, 20 

Sale of railway land for, 27 
Technical objections not allowed before Board, 007 
Telegraphs connecting provinces subject to Federal Parliament, 23 
Telegraph and telephone lines and wires, 281

Powers of company to construct telephone or telegraph lines, 280, 281 
Object of, limited to purposes of railway, 280 
Contracts by railway with telephone or telegraph company for 

connection, 280
Electric Telegraph Company Act to apply to railways, 280 

Provisions of, 280, 281
Commercial purposes, construction of telegraph by railway for.

280, 281
Order of transmission of messages, 280 
Secrecy of telegraph officers, 281
Privilege, how far extends to telegraph messages, 281 
Assignment by railway of right to operate telegraph or telephone 

lines, 281
Lines, use of by inspecting engineer for messages. 343 

343
Wires across railway track, 283, 284 
Highways, wires and poles on, 284, 285, 286, 287 
Telegraph poles, etc., construction of, 180 

Diversion of poles, etc., 180 
Purpose of construction, 180 
Restoration of, 183

Government may claim exclusive use of telegraph, 440 
Compensation by Government for taking telegraph lines, 440 
Wires on railway lands. 450

Government may place poles ami wires on railway lands, 450 
Access to building, telephone company may not obstruct, 287
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Telegraph and telephone—Continued.
Height of wires above highway, 287 
Placing wires underground, 290 
Highways, opening up for poles, 289 
Cutting trees on highways, 289 
See Trees.
Badges, workmen on telegraph lines to wear, 290 
Teni|*orary removal of wires, 291 
Light and heat, sale of by company, 292 
Jurisdiction of Board over poles and wires, 291, 292 
Damages caused by wires and poles, 291 

Telegrams, production of, in answer to subpœna, 281 
Telephones.—See Telegraphs and Telephones.

Telephone company in one province, how far Dominion legislation

Telephone company, rights over streets, 20, 27 
Municipal telephone system, 282 
Trees, mutilation by telephone company, 288 
See Trees.

Consent of municipality, 288 
Telescope, when baggage, 433
Temporary footway over railway, power to order, 205 

Obstruction of streets by railway, 201, 202, 271 
Liability of railway for, 202 

Removal of wires, 291 
Moving buildings, 291 
Public right of travel, 291
Notice by person requiring removal of wires, 291 

“Tender,” part of “rolling stock,” 18 
Tender of goods to carrier, when latter must accept, 381 

Of railway fare, what is, 419 
“Tenements" included in term “lands," 15 
Tenant, right to farm crossing, 305 

For life, sale of land by, 200 
Payment of compensation, 208 

Terminal charges in United States, 538 
Publication of terminal charges, 538 
Facilities, use of by other railways, 508 
Stations, interchange of traffic at, 507 

Termination of contract of carriage, 400
Through bill of lading, railway may be required to furnish, 500, 507 

Traffic, provincial railway subject to Canadian Railway Act. 37. 38 
Lower rates on, 490
Terminal facilities, use of by other railways, 508 
Through routes between connecting lines, when ordered, 508
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Through bill of lading—Continued.
Carriage between the line of railway, not ordered, 508
Arrangement# necessary for, 508
Approval of joint tariffs for, 531
Contents of joint tariffs, 531
Route of through traffic, 532
Apportionment of through rate on joint traffic, 532, 533 
Traffic to or from foreign country, 533 

Tariffs for, 533
Jurisdiction of Board over, 535
“Canadian company" defined for through traffic purposes, 535 
Facilities for through traffic, 535

Carload lots on through traffic to be received by connecting lines, 
535

Railway to furnish facilities, 535 
Continuous carriage, freight not to be delayed, 535 
Contract restricting through traffic invalid, 535 
Breaking bulk on through journey, contract for invalid, 535 
Interruption of through traffic, agreement for invalid, 535 
Foreign carrier, through traffic from, not to be interrupted, 536 
Local rates, charge for on through traffic, 536 
Liability of railway issuing baggage check, 427 

Through rates on mileage basis, 525 
Ticket, person demanding must wear badge, 417 

Evidence of contract to carry, ticket is, 418 
Receipt for fare, ticket is, 418 
Return ticket, rights under, 418 
Conditions on ticket, 419

When binding on purchaser, 410
Time-table, incorporation of rules in, with ticket, 419 

Copyright, ticket not subject of, 419 
Scalping tickets, 419 
Ejection of passenger, 420, 422, 423 
Conditions on ticket, 421, 422 

Time, computation of, 606
Extension of time for giving notice, 001 
Service of notiee of application, 54 
For making award to lie fixed, 225 

Time-tables of railway, legal effect of, 412, 413
Carriage not in accordance with time table, 412 
Punctuality of trains, effect of time-tables, 413 
Connections shewn by time-tables, 413 
Damages for delay in carrying passengers, 413 
Notices in time-tables restricting liability, 413, 414 
Representations in time-table, effect of, 413, 414
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Time-tablets of railway—Continued.
Advertitsement of time of starting trains, 413, 414 
Conditions limiting liability in time-tables, 414, 415 
Incorporation of rules in, with ticket, 411)
By-laws of railway approving, 484 
Exceeding rate of speed in, 444 

Title to lands taken for ballast, etc., 204 
May bo temporary or permanent, 204 

“Toll” defined, 18
Tolls, power of railway to receive, 178 

Payment of by shipper, 380 
At common law not necessarily equal, 381 
Must be reasonable, 381 
Under statute must be equal, 381 
For excess baggage, 426 
For trallie over bridges, 543 
On boats owned by railway, 543 
Charged by express company, 543
Railway disobeying order of Board respecting 544, 540, 547 
Minimum weight in freight rates, 525 
Passenger tariffs, fractions of five cents, 520 
Railway may fix and prepare tariff of tolls by by-law, 490 
Railway may authorize officers by by-law to fix tolls, 490 
Approval of tolls by Board, 491

Till approved, railway cannot charge, 491 
Recovery by passenger of tolls barged without authority, 491 

Discrimination in tolls not allov 191, 492. 493, 494, 495, 490, 497, 
498, 499, 500, 501

(Joods carried under sn antially similar circumstances, tolls 
must be equal 2 

See Discrimination.
Bottles, rates on, 524

Foreign competition, effect on rates for bottles, 524 
Cooperage stock, rates on, 524 
Jurisdiction of Board :—

Carriage of passengers, Board may supervise charges for, 524 
Rates, unequal and unjust, 524 

Too groat profit to railway, 524 
Competition, effect on freight rates, 524. 525 
Advance in rates, when lawful, 525 
Comparison with rates on other goods, 525 
Through rates on mileage basis, 525 
Long and short haul rates, comparison of, 525 
Mileage, effect on through rates, 525

Fractions of a mile in making rates, 525
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Tolls—Continued.
Weight of goods, estimate of for making rates, 525 

Fractions of five pounds in making rates, 525 
“Small's" toll defined, 525 
See also Tariffs, Trallic.

Towns and villages on route of railway, map shewing, 180 
Tracks and rails of another railway, running powers over, 199 
Tracks to ballast, etc., right of way temporary or permanent, 204 
Traction engine on farm crossing, 800 
"Traffic” defined, 20 
Traffic, weekly returns of, 579, 597 

By water, 542, 543
Tolls on boats owned by railway, 543 
Railway must furnish accommodation for, 379, 380 
Transportation of traffic, duty of railway, 379 
Tolls for carrying traffic, 380 
Negligence in carrying traffic, 380 

Traffic, carriage of, 379-381
Common carrier, when railway is, 380 

Effect of Railway Act on, 380, 381 
Board, control over carriers, 382 
Carriers of passengers, liability of railway as, 382 

Not common carriers, 382 
Traffic agreements, 72, 555 et seq.

Interchange of traffic, agreement for, 553
Vessels, interchange of traffic with, 555, 557 

Running rights, railway may grant for twenty-one years, 550 
Ultra viret, rights of third persons under agreements saved, 550 
Construction of traffic agreements in Canada, 557, 558 

Foreign company, traffic agreement with, 558 
Shareholders, approval of traffic agreement, 558 
Executive committee to manage two roads, validity of, 558 
Maintenance of railway under traffic agreements, 558, 559 
Governor-in-Council, approval of traffic agreement by, 559 
Board, approval of traffic agreement by, 559

Variation of traffic agreement by Board, 559 
Trails, crossing signals for, 439 
“Train" defined, 20 
“Train of cars" defined, 20
Train accommodation, railway to furnish sufficient, 379 
Trains approaching farm crossings. 300. 307 
Train moving reversely, defect in sand pipe, 372 

No tail lights on, 374 
Cities, towns, etc., speed in. 443, 444 
Watchman at end of train moving reversely. 444
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Train moving reversely—Continued.
Penalty, train moving reversely without watchman, 445 
Negligence, train moving reversely, 445 
Contributory negligence, train moving reversely, 445 

Train not intended for passengers, liability to person using, 386 
Transfer of assets of railway, 552 
Transfer of bonds, 165

Bonds payable to bearer, 165 
Delivery of, 165 
Registration of, 165 
Validity of, 165 
Negotiable instrument, 165 
Though under seal, 165

Transfer of bonds without notice, estoppel, 166 
Equitable transfer of lionds, effect of, 166 

Transfer of shares, 121, 122
Interest or dividends before, 121 
At common law, 122 
By parole, 122, 124
Specific performance of agreement to transfer stock, 122 
Fraudulent transfer of stock, 122

Rights of innocent transferee, 122 
Refusal of company to register, 122, 123 
Broker’s liability, 122 

Evidence of verbal transfer, 124, 125 
Misdescription of transferee. 125 
Unpaid stock, transfer of, 125
Fully paid shares, form of transfer may be prescribed by by-law, 125 

125
Special conditions in, 125
Shares partly paid not transferable while calls in arrear, 125 
Whole share must be transferred, 125 
Restrictions on transfer, 125, 126

Directors cannot generally refuse transfer, 126 
Same rule in United States, 126 
Surrender of stock to company invalid, 120 
Informal transfer by municipality, 127 
Transmission of interest in stock, 128 

Unregistered assignment of shares, 128 
Transferee of shares issued at a discount, 135 
Transmission of interest in stock, 127, 128 

By death, bankruptcy, etc., 127 
By will or intestacy, 127 
Profits on shares before proof of, 127 
Director's qualification shares, 127
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Transmission of interest in stock—Continued.
Equitable mortgage of shares, 128 
Foreclosure of mortgage of shares, 128 

Trees, removal of from lands adjoining track, 178 
Compensation for felling trees, 179 

Arbitration on, 179 
Property in timber, 179 

Damages for felling trees, 179 
Cutting trees on highways, 289 
Highways, ownership of soil in, 289 
Municipality, ownership of trees, 289 
Branches over another's land. 289 
Liability of electric company for damage to, 291 
Mutilation by telephone company, 288 

Consent of municipality, 288
Damages for telephone company cutting trees, 288 
Compensation for trees cut by telegraph company, 288 

Trespass by railway company action by tenant for life, 208 
Trespasser on railway, liability of railway for acts of, 354 

Action by for injuries, 571 
At station, arrest of, 320 
Loosening brakes, liability of railway, 372 
On farm crossing, who is, 305 

Trespassing on track or railway premises, penalty for, 670 
Trestles.—See Bridges and Tunnels.
Troops, carriage of by railway, 449 
Trusts in stock, 128, 129, 130

Company not bound to execution of, 128 
Notice of trust, company not bound by, 128 
Registered holder of stock treated as absolute owner, 128 
Dividends in trust, 129 
Court, right of, to protect, 129 
Trustees or executors of stock, liabilities, 129 
Trustees distinguished from executors, 129 
Trustees' joint and several liability, 129 

Trustee for bondholders, 155
Foreclosure of mortgage* by, 159 
Collusion with company, 100 
Liability for debts of company, 100 
In possession of railway, 100 
Protection of security, 100 
Postponement of securities, 100 

Consent of bondholders, 100 
Notice- to, is notice to bondholders, 100

40—RY. ACT.
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Trustees or executors of stock, liabilities, 129, 130 
Calls, when trustees personally liable, 129 
Distinguished from executors, 129 
Expropriation of lands held by, 200 

Tunnels.—See Bridges and Tunnels.
“Tunnels," part of “railway," 17 

Power to make, 179 
Tunnel under water, 252 
Turnouts, protection of, 018 
Ultra vires.—See Constitutional Law, 08-72 

Company exceeding borrowing powers, 162
Company cannot contract with a director for purchase of shares 08 

Nor to pay him a bonus, 08 
Even though all shareholders approve, 08 
Consent judgment will not ratify ultra vires contract, 08 

«Ultra vires acts of railway:—
Funds for making branches cannot be used on main line, 09
Purchasing shares in another company, 09, 509
Working coal mines, 09
Subscriptions to charity, 70
Alienation of lands not superfluous, 70, 71
Lease of line to another company, 72
Purchase of steamboats, 70
Payment of dividends by shares, 70
Buying up opposition to legislation, 70
■Operation of busses by tramway company, 71
Building line under another company’s charter, 71

■Grant of running powers to another company. 71
Grant of right to another company to lay separate track on roadbed, 71
Grant of exclusive privilege.: Lv public bridge company, 71
Contract to pay a director a bonus, 71
Grant of easement, 71
Bond to secure compensation, 72
Extension of line beyond terminus, 72
Providing funds to oppose hurtful legislation, 70
Laving down narrow gauge ns well as broad gaflge line. 70
Ferry company using boats for excursions to other points, 70
Leasing rolling stock to another company, 70
Even though it must therefore manufacture more for itself, 70
Gratuities to servants or directors, 71
Grant of preference to a customer, 71
Mortgage of lands, 72
Signing bills and notes, 72
Canadian Pacific R.W. Co. extending terminus. 72
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Ultra vires acts of railway—Continued.
Holding lands without provincial license, 72 

Traffic agreements valid, 72
Though involving a pledge of part of earnings, 72 

Lease of line to a foreign company valid, 72 
Restraint of ultra vires acts, 73, 74
tirant of farm crossing by railway after construction invalid, 304 
Superfluous lands, sale of by railway, 304 
Under-crossing, railway’s right to by prescription, 304 
Cannot pass by parole, 305 
By-laws of railway, 486
Rights of third persons under agreements saved, 550
Competition, agreement to limit, 557
Regulating future traffic, 557
Agreement not to construct railway, 557
Amalgamation by railway, 552, 557
Competition, agreement lessening, 557
Agreement not to operate railway, 552, 557
Guarantee of tolls by railway, 553
Transfer of assets of railway, 552
Working agreement between railways, 552
Delegation of powers by railway, 553
Grant of part of right-of-way by one railway to another, 552 
Lease of railway, when invalid. 553 

Unclaimed goods, sale of, for tolls, 540 
Under-crossing, railway's right to by prescription, 304 
“Undertaking" refers to a going concern, 21 
Undue preferences by railway forbidden, 503 

Questions of fact, 00, 513 
Board may determine what are. 513, 510 
Season tickets at lower rates, when invalid, 510 

Undue preferences and difference in treatment, what constitutes. 514 
Undue preference or advantage, 500, 510

Difference in circumstances may justify preference, 510 
Geographical position may justify preference, 510 
Cost of service greater may justify preference, 510 
Closing receiving offices earlier at one point than another. 511 
Monopoly created by unfair rates, 511 
Competitive commodities, differences in rates on. 6,11 

Uniformity of freight classification. 516, 510 
Union station, disputes ns to management. 616, 510 
United States classification, approval of. 522 
Unsettled lands, fences need not be made at. 308. 318 
Urgent applications, abridging time for hearing. 601 
Use of streets by railway, 260
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Use of streets by railway—Continued.
Rails closer to one side, 200
Snow, removal by railway from streets, 200
Sidings on streets, 200
Railway using cars on streets, 200

Right of way over other trallie, 200, 201 
Speed of railway on streets, 201 

Vacancies on board of directors, 103 
By death, 103 
By resignation, 103 
By absence, 103
Remaining directors appoint successor, 103 
If no quorum, shareholders appoint at special meeting. 103 
If no appointment, remaining directors may act, 103 

Vacancy amongst arbitrators, 220 
Vendor's lien on lands sold to company, 145 

On personal property of company, 145, 140 
Priority of mortgage over lien, 140 
Loss of, 140

Verdict, setting aside for inadequacy of damages, 300, 307 
Compromise verdict, validity of, 307 

Vestibule car, passenger falling out of door of, 384 
Viaducts.—See Bridges and Tunnels.
Vice-president, 103, 110

Acts in president's absence or illness, 110, 111 
Volunteers, liability of railway for negligence of, 354 
Voting at meetings, 05

Votes according to shares, 05 
Provided all calls paid, 05 
Or not in arrear, 05 
If in arrear shareholder cannot vote, 05 
On shares issued to secure control, 95 

Voting on shares, 00
Forfeited shares cannot be voted on while calls in arrear, 06 

Though subsequently transferred, 06 
Agreement to vote in a particular way valid, 00 
By proxy, 06
Majority at meeting to govern, 06 

Wages of laliourcrs on railway, 341
Subsidised railway, wages of labourers on, 341 
Contractor for subsidized railway, wages payable by, 341 

Walking on track, penalty for, 570
Trespassers on railway, action by for injuries. 571 

Acquiescence of railway, 671 
Infants trespassing on railway, injuries to, 571
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Walking on truck—Continued.
Walking between rails, 571 

Warehouse receipt of company, 100 
Warehouseman, liability of railway as, 400, 401 

Termination of contract of carriage, 400 
Notice of arrival of goods, 40<t, 401 
Delay in removing goods, 400, 401 

Goods in hands of railway before tmMitua liegins, 400 
Refusal of consignee to receive goods carried, 400, 401 
Charges for keeping goods after carriage ceases, 401 
Gratuitous bailee, liability of railway as, 401 

Warehouseman of baggage, when railway becomes, 430 
Warrant for immediate possession, 175, 233 

Evidence on application for, 234 
Order for, 234
Security on application for immediate possession. 234 
Payment into Court of compensation, 175. 233 
Injunction to restrain entry on lands, 235 

Warranty by railway of safety of carriage, 383 
Of punctual arrival of trains, 415 
Of seaworthiness, when implied, 302. 303 

Watchmen and gates at crossings, 200, 441 
Liability when gates open, 200 
Pedestrian opening gates, 200 
Voluntarily placed by railway, 260 
Gates frozen and not working, 200 
Duty of watchman. 207 
Injury by unlawful act of watchman. 207 

Watchman at end of train moving reversely, 444 
“Watercourse” defined. 200

Powers to cross or dix'ert, 179, 203 
Restoration of, 193
Compensation for obstruction of, 211, 212 

Water traffic, agreement with railway, when valid. 510 
Rebates on water traffic granted by railway, 516 
Traffic by water, 542, 543 
Tolls on boats owned by railway. 543 

Way of necessity over railway lands, when right to exists, 303. 304 
Weeds on railway lands, 450, 457 

Must be removed, 450, 457
Penalty, weeds on railway lands not removed, 450 
Municipality, power to cut weeds on railway lands. 456 
Servant of railway tripping on weeds, 457 
Fires, weeds on railway lands causing. 457 

Weekly returns of traffic, 579



726 INDEX.

Weight of goods, estimate of for making rates, 625 
Fractions of five pounds in making rates, 625 

Weight of loads on cars, by-laws fixing, 484 
Welland Canal Co., Act incorporating, 3 
Western freight classification, 519, 623 
“Wharfs" included in “railway,” 16, 17 
Wharf, construction of, 252 
Wharf of railway, sale for taxes, 27 
Wheat and flour, classification of, 620 
Whistle at grade crossings, 436

Nee Signals, Highway Crossings, Negligence.
On locomotive, 370 

Width of bridge at highway, 322 
Width of bridge under railway, 274, 275 

Former legislation, 275 
Jurisdiction of Board, 275 
Sufficient for traffic, 275
Need not correspond with width of highway, 275 

Width of approaches to bridges, 278 
Travelled portion of road, 278 
Dangerous condition of rest of road, 278 

Window in car falling, evidence of negligence, 384 
Wing-rails.—See Packing Frogs, 446 
Wires across railway track, 283, 450 

Order of Board necessary, 283 
Plans of wires across railway, 283 
Supervision of. 283
Placed without order is trespass, 283, 284 
Compensation to railway for placing wires across track, 284 
Government may place poles and wires on railway land». 450 
Crossings of, requirements of Board as to plans, 615 

Witness fees of persons summoned same as in Exchequer Court, 65 
Rules as to, 603 
Amounts allowed. 609, 610 
Professional witness fees, 610 

Witnesses on arbitration, 224
Witnesses before Board, attendance may be enforced, 46, 603 

Examination of witnesses. 603. 604 
Evidence before Board, 603, 604 

Wood on locomotives. Board may prohibit use of, 379 
See Fires.

Words and phrases: —
Singular number, interpretation of. 598 
Plural number, interpretation of, 598
Legal meaning of words does not necessarily coincide with ordinary 

meaning. 60
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Words and phrases—Continued.
“Application” defined, 598 
“Baggage," 432, 433 
“Board” 11 
“By-law," 12

Under R.S.C. ch. 1, sec. 7 (45), 12 
“Branch line" included in "railway," 16 
“Car,” part of “rolling stock,” 18 
“Charge” defined, 20 
“Clerk of the peace,” 21 
“Company" defined. 12
“Company" defined for purposes of statistics, 578 
“County," 12 
“Court," 13, 215 
“Costs," 12, 598
“Depot" included in “railway," 16 
“Easement,” when included in “lands,” 15 
“Engine," part of “rolling stock,” 18 
“Establish" a station defined, 336, 337 
“Exchequer Court" defined, 13 
“Extraordinary meeting” defined. 93 
"Farm crossing" defined,’ 302 
“Fellow servant" defined, 356 
“Flanger," part of “rolling stock," 18 
“Franchise" defined, 158 
“Goods" defined, 13 
“Hereditaments” defined, 15 
“Highway” defined, 13 
“Holder of shares” defined, 110 
“Increased value” defined. 219, 220 
“Inspecting engineer” defined. 14 
“Joint stock company” defined. 07 
“Judge” defined. 14, 215 
“Justice" defined, 14, 21 
“Lands" defined, 14. 16

How far easement included, 15 
“Lease” defined, 15
“Locomotive," part of “rolling stock,” 18 
“Messuages" defined. 15 
“Minerals" defined. 00, 104
“Minister" means Minister of Railways and Canals, 
“Minister of Railways and Canals" defined, 15 
“Net earnings," 117 
“Opposite party" defined, 217 
“Owner" defined, 15, 16
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Words and phrases—Continued.
Includes all interested in lands taken by railway, 16 
For purposes of compensation, given its natural meaning, 10 

“Owner’s risk" defined, 4U2, 403 
“Packing" defined, 446 
“Person" defined, 48 
“Person interested" defined, 47, 48 
“Place” defined, 60 
“Profits" defined, 117 
“Promoters” defined, 77 
“Provincial Legislature" defined, 16 
“Provisional Committee" defined, 77 
“Railway" defined, 10, 17 

Includes "tramway,” 17 
When includes private railways, 17 

“Railway station," what is included, 60 
“Rate” defined, 19
“Resolution," when treated as a by-law, 12 
"Respondent." defined, 598 
“Rolling stock” defined, 18, 19 
“Secretary” defined, 18 
“Shares” defined, 125, 126 
“Sidings" included in “railways," 16 
“Snowplough," part of "rolling stock,” 18 
“Special Act" defined, 18 
“Stations" included in “railway,” 10 
“Substantially commenced” defined, 169
“Substantially similar circumstances” discussed, 492, 493, 498
“Surface water" defined, 296
“Tenements" included in term “lands," 15
“Tender,” part of "rolling stock,” 18
“Toll" defined, 18
“Traffic" defined, 20
“Train" defined, 20
“Train of cars” defined, 20
“Tunnels," part of “railway,” 17
“Undertaking” defined. 21

Refers to a going concern. 21 
“Watercourse” defined, 296 
“Wharfs” Included in “railway," 16, 17 
“Working expenditure” defined, 21 

Works ordered by Board, payment for, 63, 04 
Compensation to p -rsons affected, 63 
Supervision of, 6"

Works in navigable waters, 252
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Work# in mix ig.ible water*—Continuai.
Wharf, construction of, 252 
Tunnel under witter, 252 
Bridge over water*, 252 

Approval of *ite, 252
Minister of I'uldie Works must approve works interfering with navi 

gat ion. 252
Governor-in-Council, approval of work# in navigable water#, 252. 254 
Board, approval of works in navigable waters, 252 
Alteration of bridge* over waters. 254 
Penalty for failure to alter bridge a* ordered, 254 

Work train used by contractor, liability of railway to persons using. 38(1 
Work* declared to be for the general advantage of Canada. 23

Provincial railway declared to lie, expropriates under Dominion Act, 30 
Where undertaking confined to one province, 34 
Declaration may lie implied, 34 
For limited purpose* only, 311
Limited to crossings, junctions, through traffic, offences, penal' ies, 

and criminal law, 39 
Constitutionality of limitations, 39
Canadian Parliament might impair obligations of contracts. 25 
Provincial undertaking. Canadian Parliament cannot legislate for, 

until declared for general advantage of Canada, 25 
Telephone company in one province, bow far Dominion legi-lation 

affects, 25, 2(1
Telephone company, rights over streets, 2(1 
Municipality, consent of, to placing poles on streets, 2(1 
Dominion company need not necessarily operate in more than one 

province. 26
Notice of desist ment by railway after declaration, 228 
Security by railway after declaration. 228 

Working agreement between railways, 552, 553 
Working coal mines, (19, 70 
“Working expenditure” defined, 20, 21, 105 

Includes rent for lands taken, 209, 210 
Working expenditure* : —

Expenses of maintenance, 20 
Tolls, rents, or annual sums, 20 
Rent of leased line. 20 
Rent charges, 20
Interest on purchase money of lands purchased, 20 
Necessary repairs, 20. 21 

And supplies, 21 
Power of receiver to make, 21
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Working expenditures—Continued.
Rolling stock, hire of, 20 
Rates, taxes and insurance, 20 
Taxes, 20 
insurance, 20
Compensation for accidents or losses, 20 
Salaries and wages, 20 
Office and management expenditures, 20 
Directors' fees, 20 
Inégal expenses, 20, 21 
Revenue as distinguished from capital. 21 

Workmen's Compensation Act applies to federal railway. 20, 2* 
Workmen’s Compensation Act. 351, 356 

Liability of railway under, 356, 357 
Workmen riding on construction train, 423, 424 
Wrecking crew, liability of railway for negligence of. 353 
Wrongful entry by company into possession, 233




