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IILL.

An Act to simplify the A dministration of Justice in
Civil Actions in Upper Canada.

W HEREAS it is expedient to abolish the technical Preamle.

distinctions which now exist between forms of
action at Common Law, and also between legal and
equitable remedies, which it is desirable should henceforth

5 be administered by the same tribunals Be it therefore
enacted, as follows:

1. That an Act of the late Parliament of Upper Canada, At 7 w. 4
passed in the seventh year of .the Reign of his late 0.2,U.C.Gnd

Majesty King William the Fourth, entitled, "ln .ict to
10 I establish a Court of Chancery in this Province ;" a\so 12 vlct. 63,

two several Acts of the Parliament of Canada, passed ih Hfld

the twelfth year of the Reign of Her present Maj.sty,
entitled respectively, ".8n Act for the;more e fectual
"ladministration. of Justice in the Court of Chancery in

5"the late Province of Upper Canada," and also "I An Act
"Io makefurther provisionfor the administration of Justice
"by the establishment of an additional Superior Court of
"6Common Laie, and also a Court of Error and Appeal
"in Upper Canada, and for other purposes," be and the

20 same are hereby repealed.

Il. The Court of Queen's Bench shail be presided court or
over by a Chief Justice and tive Puisne Judges, of whom Queen's

not more than four shall sit together to hear causes, ex- puwers.
cept when they shall sit as hereinafter provided for

25re-hearings, and shall posses àn equitable as wéll as
legal juiisdiction, and have power to pronounce judg-
ment upon-the facts established in each. cause, either in
accordance ith the principles of law or equity, as the
merits and justice of the case .may require, without

30 reference to the form of proceeding that may have been
adopied to ascertain such facts; and that the County couinty
Courts within their respective Jnrisdictions shall have the cuus
saine authority.

III. The said Judges of the Queen's Bench may in Jîsot
35 their discretion sit in divisions of two each to hear causes, i avisions-

or four of the said Judges may hold one Court, as the
Judges shall deerm Most beneficial for the expedition rf
business.

IV. One of the Judges shall sit in chambers every dày chamber
40 if occasion require, to hear iatters of practice and other buiness.



ordinary chamber business, at such convenient periods as
the Court shall ordain.

In Equity. V. One other of the said Judges shall sit to hear mat-
ters of an equitable nature, to be by him determined,
subject to a re-hearing as after provided.

Court for VI. On the Monday week after the last day of each
.ebearrngs. Term, to obviate the expense of a Court of Appeal, ail

the Judges vho shall not be prevented by some rea-
sonable cause from attending, shall sit and hold a Court
to rehear such causes as may be entered for rehearing, 10
such sittings being continued from day to day, or.ad-
journed to a future day, as the Court shall be advised.

Rebearings. VII. Causes heard by one Judge in Equity, or.in Term
by two or more Judges, may be reheard by the full
Court after term, if either party shall, upon signature of 15
counsel, be so advised.

Forms of VIII. The distinction between actions at law and suits
action, &c.jbolished. in equity, and the forms of ·ail such actions and suits

heretofore existing as technical pleadings, or modes of
procedure, are abolished, and there shall be hereafter20
in Upper Canada but one description .of action -for ibe
enforcement or protection of private rights and the re-
dress of private vrongs, which shall be denominated a
civil action, under which the party complaining.shall be
known as the plaintiff, and the adverse party as'de-25
fendant.

Certain writs IX. Writs of mandamus, quo warranto, and scirefacias,
abolished. injunctions and ceriiorari are abolished,.and the Court,

upon motion in Term, or a Judge in vacation, may grant
rules, either absolute in the first instance, or to shew 30
cause, as shail be deemed proper for the redress of the
the wrongs, attainment of the objects, or enforcement of
right, for which those writs have heretofore.beensuedout.

Peigea issues X. Feigned issues are abolished, and when a question
abolishea- of fact, not put in issue by the pleadings, is to be.tried 35

by a Jury,.an order for the trial may be made, sïating dii-
tinctly and plainly the question of fact to be tried, and
such order-shall;be the only authority necessary for the
trial thereof.

Parties to XI. Every action must be prosecuted in the name of 40
actions. the real party in interest, except in case of:executorsor.

administrators, trustees of an express trust, and.persons
expressly .authorised:by statute.

Defences to XIL In the case of an assignment of a thing in action
acion ba not.heretofore assignable at law:by mere.endorsement, 45

theaction by the assignee ,shall :be without prejudice -to
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any set off or other defence existing at the time of or

before notice of the assignment.

XIII. An executor or administrator, a trusteë of an E=Mtonm

eXpress trust, or a person expressly authorised by statute,

5 ay sue without joining with him the persons for whose

benefit the suit is prosecuted.

XIV. When a married woman is a party, her husband W

must be joined with ber, except that, M

. s. When the action concerns her separate property

10 she may sue alone.

2. When the action is between berself and her hus-

band she may sue or be sued alone.

XV. When an infant is a party he must appear by Infants.

guardian, who may be appointed by the Court in which

15 the action is prosecuted, or by a Judge thereof, or a

County Judge.

XVI. The guardian shall be appointed as follows: Gudiins
bowawpolwe.

1. When the infant is plaintiff, upon the petition of the

infant if he be of- the age of fourteen years, or if he be

20 under that age upon the petition of some. other party to

the suit or of a relative or friend of the infant.

2. When the infant is defendant, upon the petition of

the infant, if he be of the age of fourteen years, and

apply within twenty days after the service of the sun-*

25 nons; if he be under the age of fourteen, or neglect go

tr apply, then upon the petition of ay other party to the

action, or of a relative or friend of the infant.

XVII. All persons having an interest in the subject of toint

the action, and in obtaining the relief demanded, may be P

30 joined as plaintiffs, except as otherwise hereinbefore

provided.

XVIII. Actions for the following causes must be tried in WIen

the County in which -the subject of the action. or some

part thereof is situated, subject to the power of the Court

35 to change the place of trial, in the cases provided by
statute.

1. For the recovery of real property orof an estate or

interest·therein, or for the determination, in any form,,of

such right or interest, and for injuries to real property.

40 2. For the partition of real property.

3. For-the foreclosme of a mortgage of real propetW



4. For the reco*Very of personal property, distrained
for any cause.

Th.s ame. XIX. Actions for the following causes must be tried in
" pe the County where ihe cause or some part thereof arose

of triul. subject to the power of the Court to change the place of 5
trial where any special causes shall exist for so doing.

Penalties. 1. For the recovery of a penalty or forfeiture imposed
by statute; except, that when it is inposed for an offence
committed on a lake or river, situated in or opposite to
two or m ire Counties, the action may be brought in any 10
County bot dering <n such lake, river or stream, and op-
posite to the place where the offence was committed.

Public 2. Against a public officer or persòn specially ap-
ofice. pointed to execute his duties, for an act done by him in

virtue of his office, or against a person who, by his com- 15
mand or in his aid, shall do anything touching the duties
of such officer.

Genrnl rne XX. In ail other cases the action shall be tried in the
in uthercu:es. County in which the parties or any of them shall reside
EXception. at the- commencement of the action; subject, however, 15

to the power of the Court to change the place of trial,
according to the justice of the case.

Ira rrng XXI. If the County designated for that purpose in
o""dI the complaint be not the proper County, the action may,

the uomplaint. notwithstanding, be tried in the county named, unless the 20
defendant shall, before the time for answering expire,
demand in writing that the trial be had in the proper
County.

OF THE MANNER OF COMMENCING CIVIL ACTIONS.

Act'one, how commenced.
Summons, requisites of.
Notice to be iiiserted in certain actions.
Coniplaint need not be served with summons.
In such case what to be stated in summons, and proceedings thereon.
Defeidant unreasonably defending. when to pay costs.
Notice or pendency of action afficting title to real property.
Summone, by whom served.
Sumnions, how served and returned.
Publication when defendant cannot be found.
Proccedings when there are stveral defendants, and part only served.
Wheni service deemed made in case of publication.
Service of sumrnons, how proved.
When juribdiction of action acquired.

Civi actions XXII. Civil actions in the courts of record of thisPro-
commenced. vince shall be commenced by the service of azsummons. 25
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The summons shall be subscribed by the plaintiff or his
attorney, and direc.ed to the defendant, and shall require
him to answer the complaint, and serve a copy of his
answer on the person whose name is subscribed to the

5 summons, at a place within the jurisdiction of the Court
to be therein specified, and in which there is a Post
Office, within twenty days after the service of the sum-
mons, exclusive of the day of service.

XXIII. The plaintiff shall also insert in the summons a Notice on the

10 notice, in substance as follows: s""'"'°"''

1. In an action, arising on contract for the recovery
of money only,-that he will take judgment for a sum
specified therein, if the defendant fail to answer the
complaint, in twenty days after the service of the sum-

15 mons.

2. In other actions,-that if the defendant shall fail to
answer the complaint, within twenty days after service of
the summons, the plaintiff will apply to the Court for the

20 relief demanded in the complaint.

XXIV. A copy of the complaint need not be.served Complaint
with the summons. In such case, the summons shall state "f"jd wih
vhere the complaint will be fyled; and if the defendant, sumons.

within ten days thereafter, in person or by attorney, Notice. &c.
25 demand, in writing, a copy of the complaint, specifying a i" suh"e-

place within the Jurisdiction of the Court where it may
be served, a copy thereof shall be served accordingly,
and after such service the defendant shall have twenty
days to answer ; but only one copy need be served on the

30 same attorney. In the case of a·defendant against whom
no personal claim is made in an action for the partition of
real property, or for the foreclosure of a mortgage, the
Plaintiffmay deliver to such defendant, with the summons,
a notice subscribed by the plaintiff or his attorney, set-

35 ting forth the general object of the action, a brief de-
scription ofthe property affected by it, and that no per-
sonal claim is made against such deléndant, in which case
no copy of the complaint need be served on such defend-
ant, unless within the time for answering he shall in

40 writing demand the same.

XXV. The copy of any complaint or other proceeding Complaint,
in a cause, subsequent to the summons, may be sent to & 'aY .
the defendant by Mail, marked ' Law Proceeding," with sent by Muil

the name of the writer thereunder written, and it shall be
45 the duty of the Post Master to send the same forthwith

to the person addressed, charging six pence per mile for
travelling to the residence of the party, besides the Post-
age, which the party shall be boundto pay, if he accepts
the letter. If he will.not accept it, the Postmaster shail

50 return the same to the writer as a refused letter, and he



shall be bound to pay the charges to the Postmaster, and
may proceed in the suit, as if the paper had been
regularly served.

'Actio t XXVI. In an action affecting the title to real property,
atfei : og the plaintiff, at the time of commencing the action, or atany 5
property. time afterwards, may fyle with the Clerk of each County in

which the property is situated, a notice of the pendency
of the action, containing the names of the parties, the
object of the action, and a description of the property in.
that County affected thereby ; and if the action be for 10
the foreclosure of a mortgage, such notice must be fyled
twenty days before judgment, and must contain the. date
of the mortgage, the parties thereto, and the time and
place of recording the same. From the time of fyling
only shall the pendency of the action be constructive no- 15
tice to a purchaser or incumbrancer, of the property af-
fected therehy.

5ervceL of XXVII. The summons may be served by the Sheriff of
u y the County where the defendant may be found, or by any

n"""it, other person not a party to the action. The service shah 20
be made, and the summons returned, with preof of the
service, to the person whose name is subscribed thereto,
with all reasonable diligence. The person subscribing
the summons may, at his option, by an endorsement on
the summons, fix a time for the service thereof, and the 25
service shall then be made accordingly.

lnw a XXVIII. The summons shall be served by delivering
servi, sh a copy thereof as-follows:
be m.ale.

Corporations. 1. If the suit be agaiist a Corporation, to the President
or other head of the Corporation, Secretary, Cashier, or 30
Managing Agent thereof;

Minor. 2. If against a minor under the age of fourteen years,
to such minor personally, and also to his father, mother
or guardian, or if there be none within the Province, then
to any person having the care and control of such minor, 35
or with whom he shall reside, or in whose service he shall
be employed.

Non Compotes 3. If against a person judicially declared té be of
ment g. unsound mind, and for whom a Committee hàs been. ap-

pointed, to such Committee, and to the defendant per- 40
sonally.

Other cases. 4. In all other cases to the defendant personally.

When the XXIX. Where the person on whom the service is to
defnot b be made, cannot, after due diligence, be foand Within the

found in. Province, and that fact shall appear by affidavit to the -sa- 45
the Province. tisfaction of a Court or Judge thereof, or a County Judge,
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and it shall ·in like manner appear that a cause of action
exists against the defendant in respect to whom the ser-
vice is to be made, or that he is a necessary-or proper
party to an action relating to real property in .Upper

.5 Canada, such Court or Judge may grant an order tbat the
service be made, by the publication of -a summons in
either of the following cases:

1. Where the defendant is a foreign corporation; Foreign
corporation.

2. Where the defendant, being a resident of this Pro- Absconding
10 vince, has departed therefrom, with intent to defraud his debtore.

creditors, or avoid the service of a summons, or keeps
himself concealed thérein, with the like intent, and the
action arises out of contract, or the non-feasance or mis-
feasance complained of, is a breach of contract;

15 3. Where he is a non-resident but has property Upper Non-resident.

Canada, and the action is on contract, and the Court has "e'r "i
jurisdiction of the subject of the action; c.

4. Where the subject of the action is real or personal Prperty in
property in Upper Canada, and the defendant bas, or "i

20 claims, a lien or interest, actual or·contingent therein, or
the relief demanded consists, whollyor partly, in excluding
the defendant from any interest therein;

5. Where the action is founded on a mortgage upon pro- bIortgOgeg on

perty in Upper Canada, and the defendant is personally
25 chargeable witb the debt for whicrh the mortgage is a

security;

XXX. The order shall direct the publication to be Notice tobe
made in two newspapers, to be designated as.most likely y"o
to give notice to the persons to be served, and for such absentets, ,c.

30 length of time as shall be deemed reasonablenot:less than
once a week for six weeks. [n case of publication, the
Court or.Judge shall also direct a copy of the summons and
complaint to be forthwith deposited in the Postoffice, di-
rected to the person to be served, at bis place of resi-

3.5 dence, unless it appear that such ,residence is neithèr
known to the party making the application, nor can with
reasonable diligence be ascertained by him. When pub-
lication is ordered, personal service of a copy of the sum-
mons and complaint, out of <the Province, shall be equi-

40 valent to publication and deposit in the postoffice, If
the summons shall .not be :personally yserved on a defend-
ant, nor received by such defendant througb the post-
office, in the cases:provided for. in this section, he or bis
representatives shall, on application and suiffcient cause

4, shown, at any time before judgment, be allowed to de-
fend the action; and:the; defendant or his representa-
tives, May in like manner be allowed to defend after
judgment, or at any time witbin one year after notice



thereof, and within seven years after its rendition, on such
terms .s shall be just ; and if the defence be successful,
and the judgment, or any part thereof, shall have been
collected or oirerwise enforced, such restitution may
thereupon be compelled as the Court shall direct. Anjd 5
in ail cases where publication is made, the complaint
shall be first fyled, and the summons, as published, shall
state the time and place of such fyling.

Dîvers XXXI. Where the action is against two or more de-
fd, D fendants, and the summons is served on one or more, but 10

served. not on ail of them, the plaintiff may proceed as follows:

Joint debtors. 1. If the action be against several persons jointly
indebted upon a contract, he may proceed against the
defendant served in the same manner as at present, and
with the like effect, unless the Court shail otherwise.15
direct; or,

Ifq.veraly 2. In an action against defendants severally liable, he
Un~ble- may proceed against the defendant or defendants served

- in the same manner as if such defendant or defendants
were the only parties proceeded against. 20

Judgmenxt 3. If ail the defendants have been served, judgment
may be taken against any or either of them severally

si.%eranly when the plaintiff would be entitled to judgment against
fiae- such defendant or defendants, if the action had been

against them or any of them alone. When an order shall 25
be made extending the time to answer beyond the time
for which the application for the relief demanded in the
complaint shall have been noticed, if the defendant fail
to answer, the application for judgment may be made
without further notice. 30

When service XXXII. In the cases mentioned in section , the
co"ple. service of the summons shall be deemed complete, at

the expiration of the time prescribed by the order for
publication.

rroof or XXXIII. Proof of the service of the summons, and of 35
"rVice. the complaint or notice, if any, accompanying the samé

shall be as follows:

1. If served by the Sheriff, his certificate thereof; or

2. If by any other person, his affidavit thereof; or

3. In case of publication, the affidavit of the printer 40
or bis foreman, or principal clerk, showing the same;
and an affidavit of a deposit of a copy of the summons in
the postoflice, if the same shall have been deposited; or



4. The writ'ten admission of the defendant:

5. In case of actual service, the certificate or affida-
vit shall state the time and place of the service.

XXXIV. From the time cf the service of the sum- whon the
5 mons in a civil action, or the allowance of a provisional esn ta

remedy, the Court shal be deemed to have acquired nequlirP
jurisdiction, and to have control of ail the subsequentiur>'"c''o°
proceedings.

OF THE PLEADINGS IN CIVIL ACTIONS.

The complaint.
The demurrcr.
The answer.
The reply.
Gencral rules of pleading.
Mistakes in ple-adings and amendments.

THE COMPLAINT.

Forms of pleadings inconsistent with this Act abolisbed.
First pleading to be complaint.
Complaint, what to contain.

XXXV. AIl the forms of pleading heretofore-existin5e, Forms10 inconsistent with the provisions of this Act, are abolished; inconsistent to
and hereafter, the forms of pleading in civil actions, in abis",d.
courts of record, and the rules by which the sufficiency
of the pleadings is to be determined, are modified as
prescribed by this -Act.

15 XXXVI. The first pleading on the part of the complaint.
plaintiffis the complaint.

1. The complaint shall contain: Whnt it
shall contain.

2. The title of the cause, specifying the name of the
court in which the action is brought; the name of.the

20 county in which the plaintiff desires the trial to be had,
and the niames of the parties to the action, plaintiff and
defendant:

3. A statement.of the facts constituting.:the cause of
action, in ordinary and concise languagë, withàut'repe-

25 tition.



4. A demand of the relief, to which the plaintiE
supposes himself entitled. If the recovery of money be
demanded, the amount thereof shall be stated.

TITEPDEMURRER.

Defendant to denur or answer.
Vhen the defendant niay demur.

Demurrer must specify grounds of objection to complaint.
llow to procced if complaint be amended.
Objection not appearing on complaint nay be taken by answer.
Objection, when deeined waived.

Defendant XXXVII. The only pleading on the part of the de-
met demur fendant is either a demurrer or an answer. It must 5
or anwer. be served ivithin twenty days after the service of the

copy of the complaint.

When ho XXXVIII. The defendant may demur to the complaint,
may demur. when it shall appear upon the face thereof either:

1. That the Court bas no jurisdiction of the person. of 10
the defendant, or the subject of the action; or,

2. That the plaintiff has not legal capacity to sue; or,

3. That there is another action pending between the
same parties, for the saine cause; or,

4. That there is a defect of parties, plaintiff or de- 15
fendant; or,

5. That several causes of action have been improperly
united; or,

6. That the complaint does not state facts sùfflciént
to constitute a cause of action. 20

What the XXXIX. The demurrer shall distinctly specify the
demurrer grounds of.objection.to the complaint. Unless ido So, it
muit o may betreated as a.nullity. It may be taken to the whole

complaint, or to any of the alleged caùses ôf action...
stated therein.

•If the XL. If the complaint be amended, a copy thereof múst
.complwint be be served on the. defendant,. who must answer it within
.ameoded. twenty-days, or .the plaintiff, upon. fyling- with the..Clerk

a proof of the service, and of the defendant's omission,
may proceed to obtain judgment, as provided by·section 30



but where an application to the Court for judg-
ment is necessary, eight days' notice thereof must be given
to the defendant.

XLI. When any of the matters enumerated in section Answer.

5 do not appear upon the face of the complaint,
the·objection may be taken by answer.

XLII. If no such objection be taken, either by de- Ifneither
murrer or answer, the defendant shall be deemed to have an.wer
waivedthe same, excepting only the objection to the file-

10 jurisdiction of the Court, and the objection that the com-
plaint does not state facts sufficient to constitute a cause
of action.

THE ANSWER.

Answer what to contain.
31ay set forth as many grounds of defence as exist.
Demurrer as ta some tauses of action, sud answer as ta others.
Sham defences ta be stricken out.

XLIII. The answer of the defendant shall contain: What the
answer shan
contain.

1. In respect to each allegation of the complaint con-
15 troverted by the 'defendant, a general'or specific denial

thereof, or a denial thereof according to his information
and belief, or of any knowledge thereof sufficientto.form
a belief.

2. A statement of any new matter constituting a
20 defence, in ordinary and concise language, without

repetition.

3. The defendant may set forth by answer as many
defences as he shall have. They shall each be sepa-
rately stated, and refer to the causes of action which they

25 are intended to answer, in any manner by which they
may be intelligibly distifiguished.

4. The defendant may demur to one or more of several
causes of action stated- in.the complaint,.and answer the
residue.

30 5. Sham answers and defences may be stricken out
on motion.



THE REPLY.

Reply whrn to be put in, and what to contain.
-Mbon defendant may more forjudgnent upon an answer.
Demurrer to reply.

Pnintfri XLIV. When the answer shall contain new malter, the
"PI.Y plaintiff nay, within twenty days, reply to it, denying,

gc'nerally or pariicularly, each allegation controverted by
him, or any knowledge or information. thereof sulficient
to form a belief; and he mav allege, in ordipary and con. à
cise language, without repetition, malter not inconsistent
with the complaint, in aoidance of the answer; or of any
defence set up therein ; or he may demur to the sane
for insufficiency, stating in his demurrer the grounds
thereof. And the plaintiff may demur to one or more of 10
several defences set up in the answer, and reply to the
residue.

If the X LV. If the answer contain a statement of new matter
aenwer constituting a defence, and the plaintiff fail to reply or

maItter. aid demur theréto within the time prescribed by law, the 15
plaintifrdu not defendant may move, on a notice of not less than len days,
demur, for such judgment as he is entitled to upon such state-

ment; and if the case require it, a writ of inquiry of
damages may be issued.

Demurrer to X LV° If a rFply of the plaintiff to any defence set up 20
reply. by the answer of the defendant be insufficient, the de-

fendant may demur thereto, and shall state the grounds
thereof.

GENERAL RULES OF PLEADING.

No pleading but complaint, answer, reply and demurrers.
Verification of pleadings.
How to state un account in pleading.
Pleadings to be liberally construed.
Irrelevant or redundant matter to be stricken out.
Judgments, how to be pleaded.
Conditions precedent, how to be pleaded.
Private statutes, how to be pleaded.
Libel and slander, how stated in complaint.
Answer in such cases.
la actions to recover property distrained for damage, answer need Dot

set forth title.
What causes of action may be joined in the samne action.
Allegation not denied; when to be deemed true.

XLVII. No other pleading shail be allowed than the
lmited. complaint, answer, reply and demurrers. 25
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XLVIII. Every pleading in a Court of Record mustbe V«rification
subscribed by the party or his attorney, and when any Ofp!udlngs.

plcading in a case shall be verified by affidavit, all subse-
quent pleadings, except demurrers, shall be verified also

5in hke manner; and in all cases of the verification of a
pleading, the affidavit of the party shall state that the same
is true of his own knowledge, except as to the matters
which are therein stated on his information or belief, and
as to those matters that he believes it to be true, and the

logrounds of such belief; and where-a pleading is verified,
it shall be by the affidavit of the party, unless he be absent
from the county where the attorney resides, or fron some
cause unable to verify it, or the facis are wiihin the know-
ledge of his attorney, or other person verifying the same.

15 When the pleading is verified by the attorney, or any other
person except the party, he shall set forth in the affidavit
his knowiedge, or the grounds of his belief on the subject,
and the reasons why it is not made by the party. When
a corporation is a pariy, the verification may be made by

Y) any officer thereof; and when the Province, or any officer
thereof in its behalf, is a party, the verification may be
made by any person acquainted with the facts, except
that in actions prosecuted by the Attorney General in
behalf of the Province for the recovery of real property,

5the pleadings need not be verified.

XLIX. It shall not be necessary for a party to sèt forth Statementof

in a pleading the items of an account therein alleged; but in,c"int.
he shall deliver to the adverse party, within ten days
after a demand thereuf in writing, a copy of the account,

.) verified by his own oath, or that of his agent or attorney,
to the effect that he believes it to be true, or be precluded
from giving evidence thereof. The Court, or a Judge
thereof, or a County Judge, may order a further or more
particular bill.

35 L. In the construction of a pleading for the purpose Pleatding
of determining its effect, its allegations shall he liberally howconstrued.

construed, with a view to substantial justice between the
parties.

LI. If irrelevant or redundant. matter be inserted in Redundant
40 a pleading, it may be stricken out, on motion of any per- mamer-

son aggrieved thereby. And when the allegations of a iidefinitenesa.
pleading are so indefinite or uncertain that the precise
nature of the charge or defence is not apparent, the Court
may require the pleading to be made definite and certain

45 by amendment.

LII. In pleading a judgment or other determination Pleading
Of a Court, or officer of special juiisdiction, it shal fnot judgments,&c
be necessary to state the facts conferring jurisdiction,
but such.judgment or determination may be stated to

50 have been duly given or made. If such allegation be



controverted, the party pleading shall be bound to esta-
blish, on the trial, the facts conferring jurisdiction.

rioftunq LIII. In pleading the performance of conditions pre-
p11rfrmci"n cede nt iii a contract, it shail not be necessary tostate the
precedent. facts showing such performance; but it may bé stated 5

generally, that the party duly performed ail the conditions
on his part; and if such allegation be controverted, the
party pleading shall he bound to establish on the trial the
facts showing such pe'rformane.

LVI. In pleading a private statute, or a right derived 10
t therefrom, it shall be suflicient to referto such statute,by

its titie and the day of its passage, and the Court shall
thereupon take judicial notice thereof.

Inuendo in LV. In an action for libel or slander, it shall not be
Ll;fl, &C. necessary to state in the complaint any extrinsic faëts, for 15

the purpose of showing the application to the plaintiff'of
the defamatory matter out of which the cause of action
arose; but it shall be sufficient to state generally,thatthe
same was published or spoken concerning the plaintiff;
nnd if such allegation be controverted, the plaintiff shll 20
be bound to establish, on trial, that it was so published or
spok-en.

Ans versin LVI. In the actions mentioned in the last section, the
& itC. , defendant may, in his answer, allege both the fruth"óf the

matter charged as defamatory, and any mitigatia cir- 25
cumstances, to reduce the amount of damages; and
whether he prove the justification or not, he may give in
evidence the mitigating circumstances.

Titie neced not LVII. In an action to recover the possession of pro-
e perty distrained doing damage, an answer that thé de- 30

Ontof fendant, or person by whose command he acted, was
ditrinL Jawfully possessed of the real property upon which the

distress was made, and that the property distrained wIas
at the time doing damage thereon, shall be good,without
setting forth the title to such real property. 35

Vhen LVIII. The plaintiff may unite. several causes of action
of in the same complaint, where they all arise outof-
be united.

1. Contract, express or implied; or,

2. Injuries, with or without force, to the person; or,

3. Injuries, with or without force, to property.; orO
injuries to character; or,

4. Claims to recover real property,.with or without
damages for withholding thereof, and the rents and.
profits of the same; or,
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5. Claims to recover personal property, with or without
damages for the withholJing thereof; or,

6. Claims against a trustee, by virtue of a contract, or
by operation of law.

5 7. But the causes of action, so united, must ail belong
to one only of these classes, and must affect ail the parties
to the action, and not require different places of trial, and
must be separately stated.

LIX. Every material-allegation of the complaint, not Allegations

10 specifically controverted by the answer, and every mate- cn,.troverted
rial allegation of new.matter in the answer, not specifically detmed true.

controverted by the reply, shall, for the purposes of the
action, be taken as true. But the allegation of new Exception.
matter in a .reply shall not in any respect conclude the

15 defendant, who may on the trial countervail it.by proofs,
either in direct denial or by way of avoidance.

MISTAKES IN PLEADING AND AMENDMENTS.

Material variances, how provided for.
Immaterial variances, iow provided for.
What to be deemed a variance.
Amendments of course.
Amendments by the Court.
Amendment, after demurrer.
Sulag a party by a fictitious name, when allowed.
No crror or defect to be regarZied, unless it affect substantial rights.
Supplemental complaint, answer and reply.

LX. No variance between the allegation in a pleading Mate-ial
and the proof shall be deemed material, .unless it lias variances.

actually misled the adverse party, to bis prejudice, in Úis.deaa
20 maintaining .bis action or defence, upon the merits.

Whenever it shall be alleged that a party has been so
misled, that fact shall be proved to the satisfaction of the
Court, and in what respect he 'has been misled ; and
thereupon the Court may order- the. pleading to be

25 amended, upon such terms as shall be just.

LXI. Where the variance is not material, as provided Immaterial
in the last section, the Court may direct 'the fact to be variances.

found according to the evidence, or may order an imme-
diate amendment, withouticosts.

30 LXII. Where, however,:the allegatioôof the causeof When
action or defence to which the Proof is directed is . 'n- ga a>
proved, not in some particular or.particulars only, butin proot.
its entire scope and meaning, it shall not be deemed a



case of variance within the last two sections, but a failure
of proof.

One amend- LXIII. Any pleading may be once amended by the
®tu party, of course, without costs, and withoutpre judice to

the proceedings already had, at any time before the à
period for answering it shall expire, or within twerty days
after the answer to such pleading shail be served. In
such case,.a copy of the amended pleading shall be served
on the adverse party.

Amendments LXIV. The Court may, at any time, in furtherance of 10
""pon ter4 justice, and on such terms as may be proper, amend any

pleacting or proceeding, by adding or striking out the
name of any party, or by correcting a mistake ii the name
of a party, or a mistake in any other respect, or by insert-
ing other allegations material to the case, or by conform- 15
ing the pleading or proceeding to the facts proved. The
Court may likewise, in its discretion, allow an answer or
reply to be made, or other act to be done, after the time
limited by this Act, or by an order enlarge such tine,
and may also, at any time within one year after 'notice 20
thereof, relieve a party from a judgment, order, or other
proceeding, taken against him through his mistake, inad-
vertence, surprise, or excusable neglect; and may supply
any omission, in any proceeding; and whenever any pro-
ceeding taken by a party fails to conform in any respects 25
to the provisions of this Act, the Court shall have power
to permit an amendment of such proceeding, so as to
make it conformable to law.

Amendmnents LXV. After the demurrer, either party may amend any
afer.- pleading demurred to of course, and without costs, on 30

serving a copy of the same as amended, within twenty
days, on the adverse party, vho shall have twenly days
to answer, reply, or demur thereto, if the pleading amended
be a complaint, or answer, or to demur thereto if.;it be a
reply ; but a party shall not so amend more than once. 85
Upon the decision of a demurrer, the Court -may;,upon
such terms as shall be'just, allow any party towithdraw
the same, and plead over.

When plaintiff LXVI. When the plaintiff shall be ignorant of the name
does not 4know derend- of a defendani, such defendant may be designatedin'any 40
anCs name. pleading or proceeding by any name; and when his true

name shall be discovered, the pleading or proceeding
may beamended accordingly.

Error3 not LXVII. The Court shall, in every stage of -an action,
afltialn disregard any error or defect in the pleadings or;pro- 45
rights to be ceedings which shall not.affect the substantialrights.of
disregarded. the adverse party; and no judgment shal be reve'rsed-or

affected by reason of such error or defect.
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1XVIII. The plaintiff and defendant respectivèly may Suppamem
be allowed, on motion,to make a supplemental complaint, coPaint *e,
answer or reply, alleging facts material to the case,
occurring after the former complaint, answer ·or reply,

5 or of which the party was ignorant when bis former
pleading was made.

LXIX. All causes and proceedings pending in the cauanw
Court of Chancery at the time when this Act shall come _|_*

into operation, shall be carried on and continued in the
10 Court of Queen's Bench as if they had originally been

instituted in that Court.

LXX. The said Court. shall, with all convenient conof Q.
speed after the passing of this Act, preparé a system of "°O
practice for the said Court in the spirit of this Act, and PIactic.

l5 shall cause the same to be published for the general
information of the public; and such system, not being
repugnant hereto or to the laws of Upper Canada, shall
have the like force and. effect as if such system were
embodied in this Act.

COURTS OF CONCILIATION AND ARBITRATION.

20 LXXL The Mayor, Town Reeve orother Chiefelected How com-
Magistrate of every City, Town, Township and incorpo- P°u-
rated Village in Upper Canada, with any two or more of
the Municipal Council thereof, shall form a Court of
Conciliation for every such Municipality.

25 LXXIL The said Courts shall be held by the said Chief when they

Magistrate, and any twô Councillors whom he shall notify ab
in rotation, to sit with him at least once in each- month,
and on a day to be fixed by a by-law.of each Munici-
pality for that purpose, and any c ouncillor neglecting to

30 attend or to procure another to attend in his stead, on
any day appointed for the sftting of such Court, as afore-
said, shall forfeit iwenty .shillings, to be recovered by
warrant froin the Chief Magistrate, as aforesaid. ·

LXXIII. The causes of action of which this Court shall cu. of

35 bave cognizance, are Assault, Battery, False Imprison- ghàr
ment, Breach of Promise of Marriage, Libel, Siander, egnioe.
Malicious Prosecution, Personal Violence of any kind,
and matters of unsettled account where the amount
claimed shall not exceed twentypounds.

40 LXXIV. Any person claiming to have a cause of action Party baving
against another, in any of the cases before mentioned, " o
may serve on him or ber a written notice, mentioning the .uàmon tha
alleged cause of action, and requiring him or her to°
appear in relation thereto, before the Court of Concilia-

élu



tion of the Municipality where the notice is se-ved, at
the next sitting of the Court, ihe time of which shall- be
named in the notice and shall not be less than five days
from the time of service. Such notice- may be served
by any person capable of reading the same. 5

Court W LXXV. At the time specified in the notice, or at such
° " ", other time as the hearing may be adjourned to hy. the

to reconcle Court, the parties appearing must be received by the
themn. Court, apart from ail other persons, except that when an

infant or a woman is a party to a proceeding before the 10
Court, such infant or woman may be attended by the-
husband or guardian of such party, or if there be none,
then by some friend approved of by the Court; and there-
upon it shall be the duty of the Court to hear the allega.
tions and explanations of the parties, to inform therm of 1.5
their respective rights, and to endeavor to reconcile their
differences.

rarties may LXXVI. Parties may voluntarily appear before the Court
unZ, ~without notice, and such appearance shall be as effectuai

as if notice had been previously served. 20

Memorandum LXXVII. If a reconciliation be had, a memorandum
if recuneila- thereof, stating the nature of the controversy or alleged

"ffecd. cause of action, the appearance of the parties and'the fact
of the reconciliation, without specifying the terms thereof,
unless it be agreed by the parties to specify them, iust 5
be .entered in a book of record, to be kept by the Court,
and such entry must be signed by the respective parties.
The reconciliation thus effected shall be the final. deter-
mination of the matter in controversy.

Paries may LXXVIII IF the parties agree to a judgment in favor'Of 30
stgree to a one againsi the other in seulement of their differences, the
judgment. Court may make, at the foot of the entry of reconcilia-

tion a memorandum, stating the judgment agreéd ipon.
A transcript of sucli memorandum certified by the:Clerk
may be fyled in the officé of the Clerk of the.County 35
Court, and shall thereupon have the same effect, and
may be enforced in the saine manner as any judgment-of
such Court.

Or to abide LXXIX. If instead of a reconciliation,the terms of which
the decision are settled between the parties, they voluntarily submit 40
f t.he Court. their matters in difference to the Court, and digree to

abide the judgment, or assent thereto, in the.presene of
the Court, such submission and agreement or assent; must
be entered in the book of record and signed by-the ré-
spective parties; and thereupon the judgmént, 6f- the 45
Court, made pursuant to the submission, shall: be.fyled
and have the same effect, and may be enforcedin.the
same manner as the judgment before mentioned.
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LXXX. If after the service of a notice as aforesaid, If partics fait
either'party fail to appear, or if the parties, appearing, be not ° attendac.
reconciled as before mentioned, or do not enter into-.the
submission and agreement aforesaid, it shall be the duty

5 of the Court to make an entry in their book-of record,
stating, in a summary manner, the nature of the charge,
the notice given, the proof of service thereof, the failure
to appear of either party, or the appearance ofthe parties
and their failure to be reconciled.

10 LXXXI. The entries in such book of record, or certified Entries made

copies thereof signed by ibe Clerk of the Court, shal evidce,
be evidence of the facts therein stated, and it shall be the
duty of the said Clerk of the Court to give a transcript
of the entries in any case, certified by him, to either party.

15 LXXXII. In any action that may be thereafter brought for arty suing
the recovery of damages for any cause of action aforesaid, ,°lng
the plaintiff cannot recover costs unless he produces at beforethe
the trial the certified copy before mentioned, and unless reovr°
it thereby appear that the notice was duly served, and cOsta-

20 that he or she appeared pursuant thereto, or that both
parties appeared without notice; the defendant cannot
recover costs in such action when it appears that after
service of the notice he or she failed to appear pursuant
thereto.

2à LXXXIII. In an action between parties, or between prin- Incertain
cipal and agent, if either party make it appear to ihe Court r "°
that, previous to hiš complaint or answer, he made an offer must be made

in writino to his adversary to submit the matter in differ °c"or°t.
ence between thern to arbitration, no costs can be awarded

30 against the party making such offer.

LXXXIV. TheArbitrators must be three competent and wio may

disinterested persons, one to be chosen by each party, and be arbitrators.

the third to be either chosen by those two or by the
Court of Conciliation of the Municipality where the

35 notice was served or before whom the parties voluntarily
appeared.

LXXXV. In case either party shall be dissatisfied with Appeal rrom
any such award as aforesàid, an appeal shall lie to the award.

County Warden and four Councillors, or to the Judge of
40 the next Division Court that shal sit in or near such

Municipality, at the option of the party appealing.

LXXXVI. No party to any admission or declaration made Aamissions,
before the Court of Conciliation, shall be bound thereby ac. berare
or responsible therefor, in any other judicial proceeding bind parties ir

45 whatever, except as provided in this Act. No statements "o°,ciet°"
made by parties before the said Court shall be used as b

evidence for or against them in any other place in case
the Court fail to effect a seulement of their differences ;
the hearing of ail matters submitted to the Court must be

,0 private and shall not be revealed by any member of the
Court.


