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THE LATE CHARLES C. SMALL.

One by ouc the old landmarks of Upper Canada are
being removed. Scarcely a month passes that we are not
called upon to chronicle the death of some old and much
respected inhabitant of this part of the provinee. Oune by
one the pupils of the venerable Bishoy of Toronto are being

Ibreathed his last.  This house was built on the site where

 for many years the Exccutive Council chamber stood.  Mr.
John Small, his father, resided there surrounded by the
primeval forest at a time when bears and wolves, cven
within the memory of Mr. Charles Small, were heard to
growl around the houso. It is now onc of the most
densely populated parts of the city of Toronto.

The subject of this natice received his carly cducation
in Bath, Ingland ; but it was finished, as we havo already
intimated, under the careful and able training of the present
Bishop of Toronto. He was also at oue timea pupil of the
late Vencravle Geo. O'Kill Stuart. We have little to re-
count of his “school-boy days.” Ile became a student of
the law under the late much esteermed Sir John B. Robio-
son, and was called to the har of Upper Canada as early as
April, 1824—having for two years previously acted as
deputy for his father. He never practised his profession ;
for in 1825 he was appointed clerk of the Crown and
Pleas in Upper Canada, which office he beld till the day of
his death. e was one of the few officers in the civil ser-
vice at the present time who held his commission from the
Linperial Government. In 1828 he visited England, and
in that year was married at Fulbam Church, near London,
to Frances Elizabeth Innis, by whom he had five sons and
twe daughters, ali of whom survive him. Ilis wife died in
1857. His eldest son, Johu, is now chief clerk in the
office of the Court of Queen’s Bench, and discharges the
duties of that office with much ability.

Until 1849, there was only one court of cummon law of
superior jurisdiction in Upper Canada—the Queen’s Bench.
Mr. Small was the clerk of that court, and until 1849

sun noned to their last home—he being left as it were to received all the fees of the office for his own use. Out of
look after the spiritual comfort of cach and all, so long as ; the fees he paid his deputics in the several districts of
it may please providence to extend their earthly pilgrimage. { Upper Canada, and all other expenses connected with the

Charles Coxwell Small eannot be allowed to leave us for , office. His income, however, was a handsome one. In
cver without a parting word to bis memory. Though less 1849, the fees were directed by the Legislature to be funded.
distinguished a5 a lawyer than Sir Jobun B. Robinson and It was in that year the Court of Comuon Pleas was first
other great pupils of the Bishop, who lately have left this established. Provision was made for the appointment of 2
world, he was not less distinguished in all the attributes | clerk of the Crowa and Pleas in each of the Courts of
which go to make up the character of the gentleman and | Queen’s Beneh and Common Pleas, at an annual sslary of
the christian. It pleased providence for years to afilict  £400 per annum.  Mr. Small continued to hold the office
him sorely, but, notwithstanding pains and trials, he never in the Queen’s Bench or senior Court, and Mr. Heyden,
forge* the courtesy that one man owes to another and the his now successor, received the appointment in the Cominon
devotion which every wan owes to his God. Pleas. But as the office in the Queen’s Bench had been

The family of the deceused is one of the oldest in this| for a long time held by Mr. Swall, speciai provisicn was
part of the province. Ilis father, John Small, came to made for the payment to him of an annual salary of £750,
Upper Canade with Governor Simcoe in 1792, and free and clear from all iuxes and deductions whatsoever.

for wany years held the office of clerk of the Exccutive
Council and of the Crown in Upper Canada. Ilis son,
Charles, was born in ¢ Little York,” now Toronto, on 21st
Decewber, 1801, in the bouse in which afterwards he

1iis successor reccives only £400 per annuw.

In 1840, Mr. Small, while suffering from a severe attack
of tic doloreux, was put by bis physicians under a course
of mercury, aod while subject to its influence he in that
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year caught a severe cold, which brought on a violent attack
of neuralgia that incrensed in intensity mouth by month
till Decomber following, when the lower part of his body
became paralyzed, and be completely lost the use of his
lower limbs,  Occasionally he suffered excruciating pain,
but notwithstanding always endeavoured to discharge the
dutics of his offico with his wonted care.

In early life he was a keen sportsman, much given to
fishing, shooting and boating. He was also n officer
in the Scdeontary Militia, and as Colonel of the 4th North
York Regiment did good service during the rebellion of
1837. Yenrs before the rifle was taken up as a weapon of
warfare by the English volunteers, Mr. Smull publicly
advocated that the militia of this colony should be made
familiar with its use. He was foremost in rifle matches,
and ever ready with his purse to contribute generously for
prizes for ¢ the best shots.” e himself, in 1839, carried
off the medal from & host of conpetitors from all parts of
Upper Canaas. He was, before 1840," a man of great
bodily and mental sotivity; and since that year, notwith-
standing his infirmity of body, was 2 man of very active
mind. He took a great interest in agriculture, and up to
the time of his death managed one of the best cultivated
farms in the immediate vicinity of Toronto. He was always
among the first to experiment with and introduce new
machinery in agriculture, and shortly before his death was
a successful competitor for prizes at Provincial and County
Fairs. He was indeed o man of untiring industry, and of
late years did all in his power by his purse and by personal
exertions to promote sound principles of agriculture in
Upper Canada.

In 1860, notwithstanding his bodily infirmity, he visited
England and made an extensive tour on the continent of
Turope, thoroaghly enjoying the scenes incident to for:ign
travel, but without any permanent benefit to his health or
amelioration of h.z bodily sufferings; and though he availed
himself of the advice of the best surgeons and physicians
of the day, he returned to Canada little if any thing better
than when he left.

Mr. Small was careful and methodical in every matter of
business. He was at all times obliging to the members of
the profession, several of whom he had koown from child-
hood and by ull of whom he was respected. The method-
ical habits which ke evinced as a public servant he carried
with him in the management of his property and even in
the government of hiz household. Bevernl weeks before
the day of his death he arranged his affairs with the utmost
detail.

His appearance was prepossessing. His face was well
formed and bandsome, indicating not merely much viva-
city, but much intellectuality. His frank smile seemed to

belong to one who knew little either of physical or mental
suffering. He was at all times confiding and cheerful. Hia
desire to make those about him coniented and happy caused
him to endeavour to conceal the pain which often agonized
him, and in spite of himself at times clouded his face.
His hospitality hefore the death of his wife was unbounded.
Since then both he and his daughter, though in o quicter
maroer, were ever ready to wolcoine those who enjoyed the
pleasure of their acquointance. Ilis death has caused a
void which long will be felt by a numerous circle of friends.

He was buried on Monday the 21et March last, at the
family vault near Toronto. The body was borne to the
grave by six of his old servants, followed by o nuwerous
coacourse of mourners, including his venerable preceptor
the Bishop of Torouto.

A GOOP APPOINTMENT.

We congratulate the profession upon the appointment of
Mr. M. B. Jackson to the responeible office of clerk of the
Crown and Pleas, in the Court of Common Pleas. His learn-
ingand experience will enable him to discharge the dutics of
that office with credit to himself and satisfaction to the
profession. He is certainly the right mas in the right
place. Our only regret is that his declining health should
have rendered it necessary for him to ab.ndon his lucrative
practice for the acceptance of such an office. But in doing
5o no doubt he has acted prudently, and we hope that his
expectations of renewed health, owing to diminighed toil,
will be fully realized. The salary attached to the office
is £400 per annum.

THE BENCH AND THE BAR.

We learn from our Kingston exchanges that Kenneth
Mackenzie, Esq., who for ten years has been judge of the
county court of the United Couaties of Frontenac, Lennox,
and Addington, has resigned the judgeship and is about
to practise the profession of the law in the city of Toro.ito.

We welcome the learned gentlemen to the ranks of the
profession in the city of Toronte. Me was called to the
bar in Michaelmas Term, 1543, and for nine years success-
fally practised his profession in the city of Kingstos,
before his clevation to the Bench. His experience both
at the bar and on the Bench must be of great service to
bim now that he is about once more to fight the battle of
life in the profession to which already he has devoted so
much of his time.

The bar of Kingston last month presented him with an
address, of which the followiug is a copy :—

Keyxerr Mackexzis, Esg., Q. C.:

The members of the Kingston bar avail themselves of the pre-

sent opportunity of tendering to you their respectful acknow-
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ledgments of tho kindness, courtesy and attention, whioh you at
all times exhibited towards them, during the many years wherein
you bave presided over tho Courts of these Counties.

While meeting yov officially as a Bar, for the last time, wo do
assurc you that you will carry with you to the City ot Toronto,
where we understand you aro about to return to the active duties
of your profession, our warmest wishes for your professional
success and future prospority, rosvlts which we confidently
anticipato must follow, from tho integrity, impurtiality and zeal
which have always marked your judicial carees.

The following was the reply of the learned gentleman :—
Sir Henny Suitit AND GENTLEMEN oF TOS KiNastoN Dar:

I receivo your address with pleasure, and sincerely thaok you
for the expression of kind sentiment which it contains.

It has been truthfully observed that the connexion between the
benob and the bar is a most intimate and peouliar one; and that
it is not too much to say that they pass their lives in each other's
presence, and that it is to themselves to whom they mvst look, if
there is anything to commeund or to find fault with. The suitors
of the Courts, or even the general public may form a wroog
estimate, whether for cen_~re or praise. It is among ourselves
that we are best understooa and ars most truly known.”

A good feeling between tho benoh and the bar should be on at!
oocasions fostered and maintained by mutval good offices of
oourtesy and forbearance to each other. Tho remembrance of
tho geceral good fecling which has subsisted for many years
between you and myself will be o source of real gratification to
me in time to coms.

In voluntarily retiring from the honorsble snd responsible
office which I have heid for the lest ten years, I am delighted to
be assured that I carry with me the good wishes of 50 intelligont
and discerning a body of gentlemen as the Kington Bar.

Our judges both of superior and inferior courts should
have greater salaries than they now receive—salaries sufi-
cient to secure from the ranks of the profession the best
talent that the profession can afford. 1t is a disgrace to s
colony like Canada that its chief justices and other judges
of superior jurisdiotion have no greater salaries than bank
clerks in England, bank managers in Canada, and stipen-
diary magistrates in the West Indies and other colunies.
Parsimony in the payment of Judges is false economy.
Better far to pay judges liberally, than to lower the
standard of the Bench. Fortunately, our Bench, so far,
possesses the entire confidence of the profession and of the
public. We bhope such may long be the case, notwith-
standing the niggardly conduct of our collected wisdom—
conduct which is well calculated to bring about a contrary
result,

REPORTS AND REPORTERS.

Now that the subject of law reports and law reporters is
attracting so much attention in the mother country we avail
ourselves of the opportunity of giving to our readers some
well written remarks from our cotemporary— The Legal
Intelligencer, of Philadelphia, The writer says :—

«Tho office of reporter requires somo of tho rarest qualities of
tho professional character, and somo qualities which, though not
of tho kind strictly professional, must necessarily attend them.
Tho unioa of the two classos is not common. Certainly the offico
roquires, as o prelimiuary, constant attendance in court, good
cducation and knowledgo in the law; study of the record befcre,
daring, and after argument; intelligontapprehension of the argu-
mont on both sides, and after all o thorough understanding and
mental possossion of tho opinion itself. In thesc thingn intellec-
tual qualities of a common order will not suflice: nor habits of
business either indolent or carcless. Nothing material must bo
overlooked ; nothing not material may be possessed. If constant
communication i3 not had with the judges and the court in the
progress of the report—s matter difficult whero judgea are so
gcattered—the report will not be of the most perfect kind. Yot
all this is but preliminary. There is requisite, as literary quali-
fication, power, fivat of sll, in presenting tho caso—presenting it,
we mean, with the skill of the mite en scene ; giving to its different
parts their place, proportion, snd duo effect. In narrating there
must bo order and condensation ; and both must be accompanied
by exactness snd elcgancoe of expreasion, such as are not the
possession of all good thinkers, nor of all good lawyers, nor 2ven
of all educated men. Every good lawyer, thereforo, is not com-
potent to £ill such a post. The professional drudge will do
nothing but disgrace it. Neither is the mero scholar a sufiicient
porson. * * * * * *

« Then comes the syliabus or marginal abstract. The syllabus
of a judicial opinion, thoogh formally no part of the caso itself, is,
practically, the most important part of tho report. It is, as it
were, the docket entry of the judgmeunt upon which we rely for
notice of the judgment, and are justified in rolying. We may add
that in the hauds of an sble reporter, the syllabus msy serve,
and ought to serve, a higher purpose than convenience of refer-
ence. In reading s written opinion, even when we have the cage
well stated in advance, we are sometimes at s Joss to know pre-
cisely what is the gist of & judgment; and what remsrks are only
inducement or surplusage. A reporter who has attended the
argament ascertains what are the points on which th, judgment
hinges; and it is Ais duty to snnounco st tho hesd of bis case—
not every dictum, every truth which the judge may have used for
illustration, for argument, for analogy—but that one point which
alono it was understood by the court that it really decided.
Accordingly, it is not uncommen to find the syllabus of an able
and conscientious reporter ef repute, like Burrow, or Durnford,
or Esst, or Johason, or Binney, referred to when an opinion is
ambiguous or obscure, as the evidence of what the court did, in
fact, decide. The shading of the judicial argument has been lost
in the black and white of & printed decision; the emphauc pomnt
of an adjudication msy he misssd by the distant reader in the
jength and illustrations of the opinion. Tho reporter it is, who,
catching wisdom ““as it flies,” — from what he smbibed in tha
progress of the oase, from his study of the pleading; from his
attention to the srgumeni, and from his consideration of the
current observations of tho court itself is to light up and illastrate
the cpinion in its true and genuine mcaning.”

The same writer thus proceeds, in language fully justi-
fied by the occasion, to expose what has been called report~
ing the decisions of the Supreme Court of the United

States :
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““ The Reporta of the Supreme Court of the United Staces havo
been for many years past— ever since the thine, in fact, that Mr

professional character, abread, apd a vexatious burden every way
to those among us who wero obliged to read them, at home.
They have been in some cases almost unintclligiblo except to the
counsel who argued, or to tho judges who decided them. The
coreless or stupid way whercin whole deeds, and wills, and
documeonts of every kind havo been thrust in, bodily, when the
cnso may turn upon two lines or but two words of them; the
whole way, in short, in which tho cases are stated, and the argu-
ments of counsel are not stated—unintelligible itsclf, and making
unintelligiblo every other part of the proceeding—has long dis-
gusted the profession, and prevented any onc from reading the
Federal Reports of casee in their last adjudication, if they could
possibly belp it.  Wo say little of tho miserable shifts that bave
been, sometimes, resorted to for swelling tho volumes; considera-
tions, these last, promyted by motives quito beneath the attention
or even tho contempt of an honorable mind. But carelessness,
stupidity, disorder in stating, and reporting the body of the cases
is not all. The profession for forty years has had to complain of
acts of incompetency and error, by the operation of which tne
decisions of the court—tho court of supreme authority throughout
the land—are in effect falsified, the Bar misled, and the law
abused. Wo chargo that in repeated instances, in the syllabuses
of cases, the decisions of the court have been grossly misrepre-
gented, nnd that it is certified by the reporter to the profession
that the court has decided that which the court has not decided.”

Without designing to be personal we think we may say
that there are some law reporters in Upper Canada who
might profit by a perusal of the foregoing remarks. No
dvty is more important than that of faithfully and erpe-
ditiously furnishing to the profession and the public the
decisions of the superior legal tribunals of the Province,
It is not every man who is capable of being a gool law
reporter. There is 1equired a combination of knowledge
and business talents which few men possess. But stil}
such men may be foxnd, and when found should be accep-
ted. Merit should be the only qualification for & law
reporter, aad appointments secured or held by other influ-
ences are not only unjust to the deserving, but pernicious to
the best interests of the law and its administration.

ELECTIVE JUDICIARY.

The Supreme Court of the Statelof Pennsylvania is, as
wo understand, composed of five judges, one of whom is
chief justice. These judges are from time to time eleoted
by the people. During the mounth of November last, on
the eve of an election for judge, the question as to the
constitutionality of what is commonly called the Conserip-
tion Act came before the court. Thuree of the judges
(including tho chief justice) were of opinion that the act
was unconstitutionsl, and the court so decreed. Two of
the judges dissented from the decision of the cuurt.

This decizion was epposed to the enthusiastic notions of

“ the people of the state, who secem determined to carry on
Wkeaton ceased to report them-—cminently disereditablo to our

the present war per fus aut nofas. One of the judges
(Lownie), a miost able and upright man, who decided
against the constitutionality of the Conscription Act, pre-
sented himself for re-clection, The consequence was that
he was rejected by the people, and a man who was ¢sound”
according to the popular idea of the question was chosen
in his stead.

No sooner had this new judge taken his scat, than a
motion was made before him to dissolve the injunction
granted by the court of which Lowrie, J., was a member ;
in other words, to get the court as newly constituted to
reverse its decision of Novewber last. This novel experi-
ment was made in January last and with entire suceess.
The people are jubilant, but ¢ wise men are in tears.”

We subjoin, from the Legal Intelliyencer, some of the
withering remarks made by Chief Justice Woodward, who,
in affirmance o{ his previously expressed opinion, dissented
from the decision of the court as newly constituted.

“The time and manner of bringing forward this motion would
scem to indicato that it was a sort of experiment upon the lear-
oed judge who bas just taken his seat as the successor of Judge
Lowrie. Docs any-body suppose it would have been made if
Judge Lowrie had been re-elected? I presume not. Are we to
understand, then, that whepever an incoming judge is supposed
to entertain different opinions on s constitutional question from
an outgoing judge, every case that was carried by the vote of the
retiring judge is to be torn open, re-discussed, anud overthrown ?
God save tho commounwealth if such a precedent is to be cstab-
lished! The personnal of this court is very changeable. In less
than (welve years that I have been here, I bave sat with twelve
gentiemen, including the four brethren now with me. We come
and go by elections, if other causes do not removo us; but let it
never be said that our records are ss unstable as ourselves, or
worse still, as unstable as the vicissitudes of politics. Mapy er
tates in Pennsylvania are held and epnjoyed to-day by virtue of
votes that Judge Lowtic hae cast in this cou:t during the last
twolve years. If this constitutional question, whick was decided
in the same way, is to be re-opered, because his successor is
presumed to differ in opinion, I seo not how any of the other
questions are to be coneidered settled or the cases concluded. If
these defendants are entitled to have Judge Lowrie reversed in
this summary and unprecedented manner, I know not how we are
to deny other suitors the same privilege. The general rule is,
that courts do not allow themselves to be cxperimented upon. I
would hold to that rule very firmly. I cannot admit thats popu-
lar election should overthrow a judicial record. I maintain that
the decision of the Sth ¢f November is the law of this court, and
will be until it is regulariy reversed or avoided according to
established judicial rules, and as such is entitled to be respeoted
and obeyed by sll order’y and loyal citizens.”

A lover of justice cannot fail to admire the outspoken
sentiments of the chief justice. It is refreshing to find a
man surrounded by circuwstances strongly tending to warp
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his judgment uttering such manly sentiments.  Possibly
he will, when the time comes to present himself before the
people for clection, be rejected—but not disgraced. Iis
outspoken thoughts will continue to live in the breasts of
thinking men when * the time-servers” of the day and all
belonging to them are buried in oblivion.

DIVISION COURTS LEGISLATION.

Several correspondents have written to us for informa-
tion as to Mr. McMaster’s bill to amend Divisicn Courts
Act, introduced during last session cf the Legislature, and
now before Parhament. For the information of all, we
subjoin a copy of the hill,

AN Act 1o AMEND THE DIvision Cotrrrs Acr.

Whereas it is expediont to amend the Act respecting the Division
Courts, being the nioctecnth chapter of Cousolidated Statutes for
Upper Canada: therefore ler Majesty, by and with the advico
snd consent of the Legislative Counocil end Assembly of Canads,
enacts as follows:

1. Thao sixth, seventh, eighth, tenth, eleventh, fourteenth,
fifteenth, and twenty-third sections of the said Act are hereby re-
pealed.

2. A Court shall be holden i each Dirision once in every three
monthe, or oftener, in the discretion of tho Council of the County
or Union of Counties; and the Council of the County or Union of
Counties may appoiot, and from timo to time alter, the places
within such Division at which such Courts shall be holden.

3. The Council of the County or Union of Counties nay aproin?,
and from time to time alter the number, limits, and extent of every
Division, and shall number the Divisions, beginning at number one.

4. When a junior County scparates from & senior County or
Uniou of Couatics, the Division Courts of the United Counties
which were before the sepsration wholly. within the territorial
limits of tho junior County, shall continue Division Courts of the
Jjunior County, and all proceedings and judgments shall be held
therein, and shall contioue proceecings and judgmenta of the said
Division Courts respectivoly ; and all sach Division Courts shall
be known as Division Courts of such junior County, by the same
numbers respectively as they were before, until the Council of the
Jjunior Couaty appoint the number, limits, and extent of divisions
for Division Courts within the limits of such junior County, as
provided in the third section cf this Act.

5. Wheunever the Council of any County or Union of Counties,
alter the number, limits, or extent of the Division Courts within
such County, all proceedings and judgmeots had in any Division
Court before tho day when such slteration takes offcct, shall be
continued in such Division Court of the County or Union of Coun-
tics, as the judge directs, and shail be considered proceedings and
Jjudgments of such Court.

6. At the first meeting of the Council of any senior County after
ths jssue of any proclamation for separating 8 junior from a senior
County, or at any subscquent mecting of such Council, the said
Council shall appoint the number (ot }ess than three nor more
than twelve,) the limits, and extent of tho several divisions witain
such County, and tho time when such change of divisions shall
tako effect.

7. The Clerk of the County, in a book to be kopt by him, shall
record the divisions declared and appointed, and the places)of
holdicg the Courts, aed the alterations from time to time made
therein, and ho shall forthwith transmit to the Clerk of the Pease
of tho County o copy of the record.

8. The clerks and bailiffs of tho Division Courts in each County
or Union of Counties shall from time to timo be appointed, and
may from time to time, at pleasure, be removed by a board com-
posed of the Judge, the County Attorney, tho Warden, the Treasurer
and the Registrar residing at the County Town of such County or
Union of Counties; which board shall mect for the purposcs of

—————— —— —

this Act at the Court-house of the County or Union of Countics,
on the first Monday in each of the months of January, April, July,
and October, aud ou such othor days as they shall be summoned
to mest Ly the Judgo; aud any threo of the said board shall con-
stitute a quorum thereof, and be cowpetent to exercise all or any
of the powers thercof, but the Judgo may dismiss any such officer
ad tntertm, subjeet to appeal to such board

9. Clerks or bailiffs, and othor officers of Division Courts, shall
not, during their terms of office ng such, bo qualified to bo mem-
bers of any municipality, or to voto at or directly or iudircctly
tako any part in any parliamentary or municipal election.

10. All persons holding offices as olerks or bailiffs, or other
offices of Division Courts, at the time of the passing of this Act,
sbull continue to hold such offices uutil thoir successors sre
appointed under this Act, aud may continte unti} tho thirty-firat
day of December next to hold also any municipal office, and bo
deemed qualified to hold the sane, notwithstanding the provisions
of this Act to the contrary.

11. No clerk or bailiff of any Division Court shall directly or
indirectly purchase, or acquire any interest in any note, debt, or
account susceptible of coliection. or ci~im pendiag, or judgment
rendered in such Court, on pain of forfeiture of his office as such.

12, In construing thi* Act, the words ¢ the Judge' shell mean
tho senior or acting Judge of the County Court of the particular
county in which the Division Courts are respectively situatod.

Mr. Scatcherd, of cheap law notoriety, has iotroduced
a bill of great importance, so far as Division Courts are
concerned. The following is a copy of it:

AN AcT T0 ExTRND AND INCREABE THE JURISDICTION OF DivisioN
Courts 18 UppErR CaNaDA.

Her Mnajesty, by and with the advico aud consent of the Legis-

lative Couuncil and Assembly of Canada, enacts as follows :
Jurisdiction.

1. The judge of every Division Court may hold plea of and way
hear and determine in a summary way, for or against persons,
bodies corporate, or otherwise—all actions on promissory notes or
bills of exchange, where the debt or damages claimed do not
exceed two bundred dollers.

Ezamination of deblors—Attackment of debts and proceedings against
Garnishees.

2. The sections o the Commiin Law Procedure Act of Upper
Canada, numbered from two hundred and eighty-seven to two
hundred and ninety-nine, (bothk inclusive) are hereby extended to
the Division Courts, and also to judgments and parties, and deb-
tors and judgment creditors and judgment debtors, and to those
indebted to judgment debtors, and to the debts due by them, and
also to garnishees in the several Disision Coutts of Upper Canada,
in 8v far ag the same can be mado applicable for affording satis-
faction and facilitating the recovery of debts and judgments in the
said Division Courts by sttachment.

3. All proceedings anod matters under this Act, had in the
Division Courts, shall be disposed of after the practico of the said
Courts without formal plendings, and the powers of the Courtsand
officers, and the proceedings generally thereunder, shali be ay
nearly 63 may be, the same a8 in other cases whick are within the
jurisdiction of the said Division Courts.

Commissioners to Examine Wilnesses.

4. Tho sections of the Consolidated Statutes for Upper Canada,
chapter thirty-two, numbered from nineteen to twenty-one, both
inclusive, are hereby extended to the Division Courts, and alas to
suits and plaiots, and ev-dence, parties and witnesses theroin, so
far as the same can be made applicable.

5. The same costs shall be allawed for commigsions issued snder
this Act and proceedings connec d therewith, as may be sllowed
from time to time fur commissions iegued in the County Courts in
Upper Canada, scbject to such reduction a8 the judge befors whom
the cause is tried may think roeasonable, and such judge shall also
have the power to apportion the gosts hietween tho parties as he
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may think proper, provided always that hereaitor it shall bono
ground for granting a cortifionts for County Court or Buperior
Counrt coats in any suit within tho jurisdic’ion of a Division Court,
that it was necessary to issue & commission :a such suit.

Absconding Deblors

6. In order to facilitato the recovery of debta and judgments in
tho Division Courta by attachment against absconding debtors, thn
scotions of the Consolidated Statutes Upper Canada, chapter
twenty-five, numbsred from twenty-three to twenty-eight, both
inclusive, are hereby extended to the Division Courts,

7. When a bailiff of a Division Court sues to recover the out-
standing dobts of an absconding debtor,-the action or suit may be
brought in any Court of competent jurisdiotion.

8. Thas ono hnndred aad ninoty-ninth section of the Division
Court Aot is horoby oxtended to any debt or demand within the
Jjuriediction of the Division Courts, as increased by this Act, and
to any person or persons so indebted.

Executions.

9. Every writ of exccution (if unexcouted) may at any time,
and from time to timo before its expiration bo renewed by the
party issuing it for thirty days from tho date of such renewal, by
being marked in the margin with :# memorandum to tho effect
following : renowed for thirty days from the ——— day of —— A.D.
18 —, signed by the clerk of the Division Court, who issued such
writ, or by his successor in office ; and a writ of execution 8o re-
powed shall have the effect and be entitled to priority according
to tho time of tho original delivery thereof to the bailiff, 232 Vie.
c. 22, 8. 249, Consolidated Statutes Upper Canada.

19. The production of & writ of exeoution, marked as rencwed
in manner aforesnid, shall be sufficient evideuce of ita having been
80 ropewed, 22 Vie.,, o. 22, 8. 250, Con. Stat. U. C.

11. Th> cost of a renewal of an excutivn shall bo the same as
for tho orsginal writ of esecution.

New Trials,

12, Except in cases of appeal nnder the Municipal Assessment
Aot, the judge, upon the application of either party, within four-
teen days after the trial, and upon good grounds being shewn, may
grant o new trial upon such terms as he thinks reasonable, in all
matters, plaints, suits, controversies, or questions which shall have
been or may be tried before him, and may in the meantime stay
proceedings therein.

Jury in Interpleader and other cases.

13. Either party may requirea jury to try any fact controverted
in any case under the one hundred and soventy-fifth section of the
Aot respeoting Division Courts, or any fact controverted in any
sction of replevin brought in a Division Court, or any fact arising
tader any proceeding under this Act, or the judge beforo whom
auy such fact is controverted may, if he thinks proper, order the
same to be tried by a jury.

14, If either of the parties require such jury, ho shall proceed
in the manner pointed out by the one hundred and twentiet . aec-
tion of the Act respecting Division Courts, or may make & rerjuest
to bave a jury impaaelled, at any sittings of the Court, and if the
judge requires s jury, such jury shall be summoned under the one
bundred and thirty-second ;section of tho said Act respocting
Division Courts.

16. Any jury summoned and returned to try any controverted

{ act under this Aot, or under the said ono hundred and thirty-second
section of tho said Act respecting Division Courts, shall be sworn
or affirmed (in cases where afirmation is allowed by law instead
of an oath} * well and troly to iry such controverted fact or facts
as may be in dispute or issuo betweon the parties, and to give o
true verdict according to the evidenco,” and such jury shall not be
sworn under the one hundred and thirty-first secticn of the said

Act.
Afidavit.
18. Tho affidavit or affirmation referred to in the one hundred

aud third section of the Act respecting Division Courts may, if
made out of Upper Cansada, be taken before tho judge of any Court

of Record, or before the mayor of any ity cr town, or before a
notary public.
Appeals.

17. Appeals shall bo allowed from the Division Courts toa Sup-
perior Court of Common Law in all actions or suits brought on
promissory notes or bills of exchange, whero tho dobt or damages
claimed exceed ono hundred dollars.

18. Tho sections of the Consolidated Statutes for Upper Canada,
chapter filteon, numbered sixty-soven and sixty-eight, are horoby
extended to the Division Courts, and also to actions or suits therein,
ond to parties thoreto (within tho mesaning of the preceding section)
in 8o far as the samo can be made applicable.

19. Whenasver the words ** Superior Court” or * County Court,"”
or **Superior” or **County” or ¢ Sheriff ” or Court,” aro or is
made use of and occurs in eithor of tho said sections of tho Common
Law Procedure Aot, or in ecither of the said sentions of the Con-
solidated Statutes for Upper Canada, enumerated in this Act, they
shall bo taken to mean ¢ Division Court,” or *¢ Division” or + Bsiliff
of Divigion Court,” as may best cuit the context so as to apply tho
provisioas of tho said sections to tho purpose ¢f this Act, and tho
objects contemplated hereby.

20. This Act and the eaid Division Courts Act, and the several
sections of the Common Law Procedure Aot, and the several sec-
tions of the Consolidated Statates for Upper Canads, chapter
fiftcen, chapter twenty-tive and chapter thirty-two enumerated in
thig Act, in so far as any suit, plaint or proceeding authorised by
this Aot is concerned, shall be read o8 if they formed one Act, or
part of the said Division Conrts Act.

21. This Act shall apply t¢c Upper Canada only, and shall como
into forco on the first day of Jenuary, A.D., 1864, and not beforo.

CONVEYANCING BY COUNTY JUDGES.
Hon. Mr. Currie hae intrcdaced a bill having for its
object the prevention of conveyancing by county judges.
We are surprised to find that such a bill is deemed neces-

sary. It enaots that

No judge of o County Court in Upper Cauada, shall, during the
continuapce of his appointment as such judge, direstly or indireotly,
practice «r do any manner of conveyancing or prepars or draft
wills for any person or persons whomsoever, or draw or prepare
auy papers or doonmonts to be used or filed in any Court presided
over by such judge or any other county judge, under tho penalty
of farfoiture of office, and the further penalty of four hundred
dollars, to be recovered by any person who may suo for the same
by aotion of debt or information in either of the Superior Courts
of Commoun Law, one-half of which pecuniary penalty shall belong
to the party sucing, and the other half to Her Majesty.

Hon. J. H. Cameron and Mr. McConkey have both
introduced bills (No. 69 and T4), which are as ucarly as
possible copics of each other and of the following :—

Ad Act T0 AMERD ChaAPTER NINRTEER oP TRE CONSOLIDATED
Sra2uTES YoR UPPER CANADA, INTITULED “AN ACT BESPECTING
Drvisioxn Courts.”

Wherens it is desirablo to lessen the expense of proceedings in
Division Courts in Upper Canada, and to provide, as far as may
be, for the convenience of parties having suits in these Courts:
Therefore, Her Msjest,, by and with the advice and consent of
{ho Lnogislative Council and Assembly of Casads, enacts as fol-
0Wg :—

1. Auny suit cognizaple in a Division Court may bo entered and
tried and determined ia the Court the placo of sitting whereof is
the nearost to the residence of the defendant or defendsnts, snd
such suit may be entered aad tried and determined irrespective of
where tho cause of action arose, and notwithstanding that the
defendant or defondants may at such timo reside m a couaty or
divigion other than the county or division in which the Dirvision
Court is situate, and such suit entered.
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2. 1t shall bo sufficient if tho summcns in such case bo sorved | at ‘he island of Noevis, 11th of Janusry, 1757. Ho nttended
by A Baibiff of tho Court out of which it issucs, in the mannor|a woman's school ut Santa Cruz, and re{ntoal tho faot that when
provided in the seventy-fifth scction of the Division Courts’ Act; | go young s to rocito standing at his teachor’s kneo ho waa
and upon judgment recovered in any such suit & writ of Flersicampelled to repont tho Docaloguo in Hebrow. At twelvo
Faciaz against iho goods and chattels of the defondant, and 8ll ' ¢onrg of ago ho was placed in the counting house of Mr. Cuyuy,
other writs, process, and procecdings to enforeo the payment of | 3 orchant nt Santa Cruz, where ho remained with a atrong

the said judgment, may be issued to the Bailiff of the Court, and |
be exccuted and onforced by him in tho County 10 which tho|
defendant resides, a3 well as in the Connty in which the judgment
was recovered.

8 This Act shall bo read as incorporated with, and a8 part of,
tho said Division Courts' Act, and the foregoing sections #hall be
cousidered as inserted noxt aftor section sevonty-ono in tho said
Act, aod tho autherity from time to make rules and to alter and
smend the samo (given under tho sixty-third of tho said Act)
shall oxtend to tho provisions in this Act cootained.

A FIRST-CLASS LAW REPGRTER.

Wo aro very glad to observe that the Supreme Court of the
United States has appointed John W. Wallace, Esq., of Phil-
adelphin, to the position of Ofiicial Reporter of its decisions,
Tudge Black baving resigned.

Mr. Wallace is well known to the profession as the author
of an excellent work, in which all the English law reports and
reportors are reviewed, and the various criticisms of the Courts
upon them collecsted. o has also edited, with Judge Hare,
the American Leading Cases, and is now, we beliove, editor
of the Philadelphia Jegal Intelligencer. It is to his pen that
wo are indebted for the extremely entertaining and instructive
articles on the “ Curiusities of the Repurts,” which bave
appeared from time to time. Ie hag, moreover, published
some volumes of regular reports under his own name.

We look with confidence for a very different style of raports
of the Supreme Court decisions, under the hand of Mr.
Wallace, from those which Mr. B¢ jamin C. Howard so long
imposed upon o suffering profession. Mr. Wallace has the
ability, the industry, and the conscientious sense of what is
duo to his task and to the bar, which are necessary to consti-
tute 8 successful reporter. Ile will not, we are confident, stuff
his books with judgment rolls and bills of exceptions ; and
wo look for the best series of reports from his hands which
have ever been seen in America.

Wo felicitato the Supreme Court upon its selection, as hon.
orable slike to the Court and tu the gentleman of its choico.—
N. YT Transeript.

SELECTIONS.

TIIE OLD LAWYERS OF NEW YORK—ALEXANDER
HAMILTON.

To write of Hamilton is of necessity to repeat thosubstances of |
much that hag been written, and wich which maay readors are
familiar; stiil there are very many who, from want of inclioa-
tion or facility of access to the necessary books, know little of
this great man. The writer expects vnly to throw together sach
facts as will be an illustration of the eanacity and ability of
Hamilton, and in & condensed form give all that the general
reader requires,

Alexander Hamilton was the grandson, on tho paternal side,

of “Alexander Hamilton of the Grange.,”” Scotland. [is

grandmothe. was the daughter of Sir William Pullock., His

father was a merchant in Santa Cruz, and Alexandor was born ]
2

disinclination to mercantile pursuita and an expressed wish
for militnry sorvice, till his sixtecuth year, when, in 1772, ho
arrived in Bostr.g, and almost immediately came to New York.
Very soon afterwards he went to a grammar school at Eliza-
bothtowa, N. J., the school being under the patronago of Gov.
Livingston and Dr. Boudinot, who soon bezame lus warm
friend . 1o pursued his studiea with great zeal and earnest-
nees, nnd before the ond of the year was considered fitted for
College. Ho ontored King’s (uow Columbia) College and
made m{;id progress, and very early displayed great power
and skill with the pon, contributing articles, mostly oa politi-
cal matters, to tho lending papors.

Tho Boston Tea Riot occurring, Hamilton went to Boston,
and, entoring warmly into the feelings and views of the Colo-
nists, carnestly espoused their party. On his return to New
York he wrote some able articles on thesubjectof thodifferences
betwcea Great Britain and the Colonies, and at once thiew all
bis onergies into tho cause. The Continental Congress con-
voned, and in tho papers ho sustained their meetings and acts,
and at ninoteen yeurs of age it was said of him, and the appella-
tion was permanent, that ho was the * Vindicator of Congress.”

immedintely aftor the battle of Lexington, having for some
time previous, in conjunction with some other young men,
under Major Fleming, received military instruction, he was,
on the 14th of March, 1776, appointed Captain of the Provin-
cial Company of Artilloxg. In command of this body he
covered tho retreat of the Continental army from Long Isiand,
when tho enemy forced thew bac < to New York, and then to
Naw Jersoy. lle went with tho army into New Jersey, and
participated in tho battle of Monmouth. In March, 1777, he
was appointed aid to Geceral Washington, and was with him
in the battles of Germantown and Brandywine, with the rank
of Lioutenant Colonel. Irom causss not requiring to be
narrated here, he resigned his position on Washington’s staff,
and though the General apologized and requested him toreturn,
he persistently refused, but still remained on terms of personal
intimaoy with his late chief, and was one of bis warnest
friends.

In 1780 he married the second daughter of General{Phillip
Schuyler, of Albany. This lady was not only one of the most
beautiful ladies of her day (and those who saw her in the
1atter years of her life could imugine how beautiful she was),
but she was highly accomplished and most thoroughly educa-
ted. She survived her husband nearly fifty years, and was
tI.iJll‘her docease ono of the ornaments of the best society in the

nion.

Col. Hamilton, subsequent to his severnnce from Washing-
ton’s military family, commanded a battalion of the Now York
line, and was present with his command at the battle of
Yorktown, which closed the great drama of the Revolution,
enjoying to a great degree the love and confidence of Lafay-
ette  In 1798, a standing army was created hy Congress,
Washington heing General in-Chief or Cummander, and Ham-
ilton & Major-General.

He wont to Albany, after leaving the army, and studied law
for a fosr months, his sor and biogmpher says, *‘ devoting his
timo to procedure,” and was, at the July term, 1752, licensed
as attorney. The rule which had been held fiemly against
Barr, admitted about the same time, seems to have been easily
relaxed in Hamilton’s case, From the knowl:dge displayed
in his professional career, from the importance and number of
cases submitted to and argued by him, it i3 apparent much
mure time than a *‘fow months” was by him devated to the
study of law; but no one of his bivgrapbers gives us light on
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the subject. 1o was admitted counsol the fulluwing spring.

Ilamilton, as was mentioned of Burr, was benefited liy the
Act of tho Legislature cxcluding Tory Inwyers from practice.
o camo to Now Yurk, and was soun duing a large business.
An opportunity vceurred in his early career which ennbied
him to tako a stand among the leading members of tho bar,
and a case, too, peculinrly adapted to the training and bent of
lus intellect. Huw snany a young lawyger has pineld away

ears of his life without ever being abloe to have a caso of
importance onough tu attraci tho attention of his follow law-
yers or of the public, and wlose professional reputativn seems
to have been circumscribed by n cordon of circumstances by
him wholly uncontroliable! A physic'an needs no startling
curo to bring practico and famo; ho ern win his way, if beo
has ability and science, to & full gravti~e and eminenco by
rorsistcnt effort ; Lut a lawyer must have somothing to brin
iim markedly bofore the public, or he must have influentia
ard what, for want of a more appropriate word, may bo called
affirmative friends.

A law was passod by the Legielature providing that the
owners of stores and houses in Now York cuuld recuver rent
of the tenants who Lad vccupied the premises while the city
was in possession of the British, without regard to confiscation
or o payment of rent to the owner who had purchased under
the British rule.

Hamilton was employed for the defence in an action under
this statute. He took the ground, with boldness and courage,
that the law was nugatory, and that, by the treaty of peaco
and the law of nations, all claims that originated under tho
belligerent ocoupation of the city were thoreby cancelled. It
i3 much to be regrotted that his argumont has not been pre-
gerved ; it must have been exhaustive and cogent, for the
Cuurt, with marked reluctance, decided in favor of his position,
As analogous cases will arise after the present war is ended,
such an argnment, from one of the fathers of the Revolution
and the Constitution, would be mest valuable, Publio indig-
nation was aroused by the decision of the Court, aud a public
meeting was called on the subject; but it bad no effect, for
all the other causes, and they were numerous, were abandoned
after this decision. .

In 1786, Hamilt- n, after having served in tho Legislature,
was sent to the Second Continental Congress at Anapolis asa
delegate, and in the succeeding year was alsn elected by the
Legislature a delogate to tho Congress at Philadelphia, in
which the Constitution was first proposed. In the same year
appeared the first number of those celelebrated and able
papers, the Federalist. o their sound reasoning, perspicuous
style, and convincing argumont, must be attributed the sub-
aequent adoption of the Constitution by the Stete of New
York. At this present time, when there is an upheaviog of
the very zlements of popular liberty, when crude and undis-
ciplined minds are daily doling out their milk-and-water views
of the Constitution, and the Union is convulsed to its very
centre, Cougress could do no better thing than to republish
those papers, and strew them broadeast over the land. The
people, and political and partisan editors, could alike learn
the great philosophical and political truths from whose partu-
rition tho Federal Constitution was born.

Hamilton succeeded Robert Morris as the ¢Manager of
Finance,” under tho Colonial Congress, and was selected by
President Washington as his Secretary of the Treasury, on the
inauguration of the Guvernment. Of his financial policy itis
not necessary, nor will the space allowed for this article per-
mit me to write. At that time, and for years afterwards, his
plans met aliko the wauts and necessities of the Government,
and received tho fullest approbativn of the financial and
business community.

Guvernment, but all the private business of ihe country, till
Jackson, backed by the Democratic party, vetoed its recharter.

i His plan of an United States Baok was ! sonorous and musical.
adopted, and continucd to coatrol, not only the finances of the | his head was Inrge and well shaped.

Hamilton himself probably nover, with all his sagacity, ensw
that such an institution, in the bandx of ambitious and unseru-
pulous inon, would eventunlly actually rulo the country. 1lis
repurts and numervus papers ou the subject of financo might
well bo perused now by all students of politieal economy,
especinily as tho monetary affairs of tho Govornment aro fast
drifting to en unknown aoa,

Oa tho first aiv.-ion of political parties, Ilamiiton becamo
the real, though Johin Adams wes tho nominal, headof the Fedo-
ral party.  Before this, he and Burr had very often been nsso-
cinted ns counsel in the snme cases, but political differences
thon involved porsonal cstrangement ; but, more than that, the
Fedoral lawyors hald o private mooting and resolved not to bo
nssociated with Domocratic Jawyera.  This resolution was
rigidly carried out towards Col. Burr. This action of tho
Fedornl lawyers did more to advance Burr’s business than nnf
other cause, for, in nenrly every cnso of importance in which
Hamilton was employed, Burr woas retained on tho oppositc
side.

That the former was n remarkablo lawyer cotomporary his-
tory testifies; but, unfortunately, s fow facts are detailed of
his prufessivnal carecr, and many yea+s have elapsed nearly
sixty—since his demiso, that it is impossible to gather the
opinions of his fellow lawyors, as few, if any, now survive.
His reputation as an advocate and orator has survived, and
that he was unsurpassed in theso essentials of success, there
is little question. Il¢ was employed in many and important
cages, and though his strictly professional career was com-
paratively short, Lo was certainly ranked in the first class of
the Inwyers of his day.

Allowing that his intellectual powers were equal to Burr’s,
the fact that while Burr was studying, and was constantly in
full practice, HHamilton was in the Continental Congress or
the Cabinet, leads ust- the conclusion, almost inevitably, that
ho was not Burr’s equal as & lawyer. The physical and
mental organization of man is such that he cannot scatter * 's
powers over a mass of important subjects, and then surpass
or equal a man of equal mind who has given his sole attention
to one subject in that subject; and there is no evidence that
Hamilton was nn exception to the general rule. Iis military
and political fame, his known and appreciated talents, and
his powerful and extended social position would have made a
successful lawyer.

It is nnnecessary, and not pertinent, to open here the con-
troversy in relation to the fatal due! between Burr and
Hamilton. Personal und political animosity was strong
between them, both were men of a high sense of honor, an
of unquestioned personal courage. Duelling was then the
recognized mode by which gentlemen, and especially ofticers,
settled their difficulties. gﬁ!urr believed that Iamilun’s
remarks were an insult, and he chalenged him. Hamilton was,
in Principle opposed to duelling, but had not the moral courage
to face the opinion of the public, and he accepted the challenge,
and the duel was fuught on the Baoks of the Hudsun, at Wee-
hawken ; IJamilton fell at the first fire, mortally wounded,
dying shorty afterwards, cu the 12th of July, 1804. e fell,
not only a victim to a barharous custom, Lut a ialse and crael
public upiniun, in the prime of his manhood, and in the midst
of his usefulners.

In personal appearance he was not unlike bi- great rival.
Ho was under the medium size; his figure vas slight, but
cvmpact aod nervous. He was well propurtivoed, his com-
plexion was clear and his cheeks rosy. 1le bore constantly a
cheerful and pleasant countenance, and though affable to all,
he wus dignified. Ilis motions and muvements were graceful,
and his maunors frank aud cordial. His vuice was clear,
is forehead was well developed, and
s, tov, was one of
thuse furms and faces which scem t shaduw tho character of
the man, and to impress on all a clain to superiority.
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1t has frequently beon said thet the mon of the Revolution
gocm to have boon created and trained ospecially fur that great
evont, aud as we luok now, nftar the lapso of nenrly th.eo
quarters of a century, at tho monuments standing thickly
arcund us commemorative of their wisdom, their sagacity,
and their almost prophatic political vision, we must bow,
almost in adoration, before their funoral urns.

fIamilton appoars to have beea the recipient of peculiar
gifts for overy crisia and overy emorgoney. A
not logally of age, ho championed with giant puwer the causo

of liberty and republican guvernment. Searcoly putting nsido

the pen, ho assumed tho sword, and beeame a marked and
distinguished soldior; brilliant, bold, sagacious and sanguino.

Fresh f{rom the field of blood and carnage, his ear still
vibrating with tho sound of martial musio, he entered the
Colonial Cougross, and amid the groat men there becamo a
leading statesman.

‘The finances of the cuuntry, with few reseurces, and heavy
expenditurcs, required o master mind andknowledgeof finance.
Hamilton, lenving the Senate-house, became Secrotary of the
Treasury, bringing order out of chaos, and placing the money-
ed mattors uf the cuuntry upun a practical and safo foundution.

Politically, his views, thuugh republican, were novertheloss
inclined to a strong centralized cr federal govornmont, but he |
{ieidcd measurably to the opinions and arguments of others. |

e had the examples of the Reputlics of Greece, Rume and
France before him, and was fearful that ours would be a repe- I
tition of their woakness; but time has shown that his fecrs
wero groundless.

Well may his name and his works be treasured by us—an
eloquent and forcible writer, a soldier, statesman, financier
and lawyer, ba truly filled one of the greatest roles of any |
man of Jhe age in which he lived.—.N. Y. Transcrit.

DIVI_SION COURYWVS.,

TO CORRESPONDENTS.

All Communscalions on the xulg:cc of Divrinion Courls, or having any relatun (o
Deeicton, Courts, arean fulure to be addressed o “The Editors of the Law Journal,
Barrie st Office.”

Al ntier Commumicaiions are as hitherio to be addressed to * The Eators of the
Law Journal, Torsnto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued from 9 U. C. L. J., page 318.)

Whenever demand is made for the perusal end copy of
a warrant, a bailiff should comply with the same even if
the form of the demand seems objectionable, for the officer
has everything to gain and nothing to lese by duing what
is required of him; and although the party making the
demand has already in some other way obtained a copy of
the warrant, yet that will not excuse the bailiff frum giving
perusal and copy when required ( Clark v. Woods, 2 Exch.
3986), for the provision in the statute only relieves the
bailiff from respounsibility when he has a warrant, acts in
obedience to it, and gives perusal and copy wher: demanded,
that the party giving the warrant may be looked to {Jones
v. Vaughan, 5 East. $13). It will be observed that, by
the 195th section of the act, this must be given within sig
days to frce the officer from liability, and no action can

properly be brought against the bailiff till after that time

has expired, or if brought, the afficer will have a good
defence under the statute (Jones v. Vau shan, O Bast. $153);
and, cven after the six Jays have expired, he may haing
himself within the protection of the statute by giving the
perural and copy, it in the mean time no action has been
brought against him, and he would in such case be entitled

young student, ¢ n verdiet on proof of his warrant ( Clark v. Waods, 2

Bxch 395; Munday . Stulls, 20 L.J.C. P. o0, Partun
v. Williums, 2 B. & Ald. 343).

A fow practical surgestions may here be given.

Aas bailiffs aro required to revurn all precopts, warrants,
&o., to the clerk, within a limited time, the documents
after ther arn day will be in the possession of that ufficer;
and if the demaad be made after the return day, the bailiff
should inform the person making the demand that the
warrant, Lc., has been returned in due course, and that
the person inteading to pring the action, his attorney or
agent, demands perusal and a copy of it at the clerk's
office. If willing to go to the olerk’s offico, the demand
can of course be complied with then. If not willing, the
bailiff must obtain the warrant from the clerk and submit
the same to the party, his attorney or agent, for perusal
and copy Under tho circnstances stated, the clerk
would be hound to put the bailiff in a position to comply
with the demand made; if he failed, the county judge
wouid make an orderfon him to comply, and, if refusing
from any improper or corrupt inotive, it would be a ground
for his renoval from office, fo he it is who would be
answerable for any defect or irvegularity on the face of the
warrant and not the bailiff.  [f the bailiff furnishes a copy,
care should be taken that it exactly ccrresponds with the
original warrant, the letters “ L. 8.” marking the place
where the seal is stamped upon or affixed to the document,
and it should be examined by a third party, who can also
witness the fact of compliance and be able to prove it if
disputed at the trial.

1f the demand be complied with within six days, or as
before stated at any time before action actually commenced,
and an activn be afterwards brought against the baff, or
any person who acted in his =aid, for anything done in
obedience to the warrant, without making the clerk of the
court who signed or sealed tha warrant a defendaat, then,
on producing or proving such warrant at the trial, the
defendant (bailiff) will be entitled to a verdict, notwith-
standing any defoct of jurisdiction or other irregularity in
or appearing by the warrant. And if the action be brought
juintly against clerk and bailiff, or other person who so
acted in his aid, such bailiff cr other person will be entitled
to a verdict, notwithstanding the defect or irregularity;
and if a verdict be given against the clerk, the pluintff
will be cntitled to his costs against bim to be taxed insuch
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manner as to include the costs which the plaintiff is liable
to pay to the defendant, for whom a verdict has been found
(sees. 106, 197).  Bat to be catitled to any defence, the
bailiff must have pleaded the general issuc ¢ by statute”
(sce. 198, and see Sayers v. Findlay et al., 12 U.C. Q. B
155).

Under tha Imperial Act 24 Geo. IT. it has been held
that the officer will not be entitled to the protection of the
statute when he does not act in obedience to the warrant,
and so under the Division Court Act as already ncticed, or
if he refuses or neglects to give perusal and copy he may
be sued like any other person, and even if it be given, but
thero is no remedy against the clerk, the bailiff will
himself be liable. Thus if a bailiff has a warrant for a cer-
tain amcunt, which before seizure i3 tendered to bim, but
he refuses to take it unless fees which he claimed are paid
him, and no such fees are due, then if the bailiff afterwards
seized for his fees the clerk would not be liable for thisTact
but the bailiff would, and no dewrand of perusal and copy
would be necessary ( Cotton v. Kadwell, 2N. & M. 399); or
ir a bailiff, having a warrant to levy a small sum, seizes an
anreasonable and excessive guantity of property, the bailiff
would be liable without demand, but the clerk would not
e responsible (Sturch v. Clarke, 4 B. & Ad. 113). The
mere payment of the amount of a warrant to the execution
creditor will not in all cases have the effect of superseding
the same, at least not to make clerk and bailiff liable because
of a levy thereafter, as the following case upon the English
County Courts Act will show.

A. obtained judgment in the County Court agaiost the
plaintiff, who was ordered to pay the debt and costs by a
specified day to the clerk of the court. The money not
being paid, a summons was issued under the 9 & 10 Vie.
c. 95,s. 98, calling upon the plaintiff to attend and show
cause why he had not paid.  The plaintiff did not attend |
a8 required by the swmmons, and upon proof of the per-
sonal service upon him the judge, under sec. 99, ordered
him to be committed for seven days or until he should
sooner be discharged by due course of law. Under this}
order the clerk of the court issued to the bailiff 2 warrant
of commitment, upon which the amount of debt and costs
was endorsed, and under which the plaintiff was arrested.
Before bi. arrest, but after the issue of the warrant, the
plaintiff paid the debt and costs to A, who wrote a letter
to the clerk of the court informing him of the fact. The
plaintiff having sued the clerk and bailiff far false impri-
sonment—Jlcld that the action could not be supported, as
the order and warrant were regularly issued and were in
force at the time of the arrest and were not superseded by
the payment to A. and the notice to the clerk of the court
(Davis v. Fletcher, 2 E. & B. 27]).

CORRESPONDEXNCE.

Acting under fulse colour of Court Process.
To e EpiTons o THE Law Jovr~aL.

GexTLemeN,—I wish to obtain your opinion on tho following
caso. An individual is in the habit of adding the following
in print to bis bill for goods: * The Division Court Act re-
quires a party sued to pay tho costs of the judgment, and
under the circumstances therein mentioned to commit a defen-
dant not paying for 40 days. Yon aro required at your peril
to pay the above account.” Is it legal in the party to do this,
and if not what means could be taken to punish him. An
answer will much oblige. Yours truly,

A Crerk or D. C.

{We have no doubt the party may be found guilty of felony
under the 181st section of the act, as knowingly acting or pro-
fessing to aot under {alse colour of process of the court. R.v.
Evans, 7 Cox C. C. 293, and R. v. Richkmond, 8 Cox C. C.200,
are leading cases bearing uron the sabject. The matter, at
all events, is a fair one for judicial enquiry.

The mode of proceeding would be for the party complaining
to lay an information before a magistrate for the offence,
under the 181st section, putting in proof the dozument that
our correspondent speaks of, and the sorvice of it by the party
oomplained sgainst. The magistrate would then issue pro-
cess for the appearance of the party, whon evidence should be
taken making out a prima facie case, which it would be the
duty of the magistrate to scnd to tho assizes for trial by
indictment, taking recogvizances from the complainant, the
witnesses, snd the defeudant, in the usual manner.]—Ebs.
L. J.

Jurisdiction—Amending particulars.

J. M.—A Division Court judge has no power todeal in any
way with a case beyond the jurisdiction of the court; and if
the particulars disclose on their face a causo of action not
witbin the jurisdiction, the judge should at once stop the case.
He has no power to amend tue particulars by substituting a
cause of action which ho has power to take cognizance of
Our correspondent should bave sent us a copy of tho parti.
culars.

UPPER CANADA REPORTS.

QUEEN'S RENCH.

Reported by C. RoBINSON, Esy, Q. €'y Reporler to the Court)

WatLis, ExecuTor oF 8aMusL HarroLy v. Nrrsos HarrowLp.

Use and occupation.

Exocutcrs s xue for uta and ocr upation of toatator's and durning his lifetime,
but such action will not lie where tho agreement has beon that the tenant
should pay io produce, ot inmnoney.

iQ B,H T, 27 Vic. 1864

The declaration claimed money payable by defendant to tho
-plantuff fur the defendant’s use during the ufetime of the testator,
,and by his permission, of n messuage and lands of the testator,
and for tho defendant's usc after the desth of the testator, by
; permission of the plairtiff as exccutor, of & messuago and laads
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of the plaintiff as executor as aforesaid— sith counts for intorest
and upon an account stated.

Dleas.—~1. Never indebted.
tations. 4. Set-oft,

The plaintiff ’s particulars of demand wero for nine years’ rent
due upon the north half of lot No. 2, in tho lst concession of
Tecumseth, from the 1st of April, 1854, to the 1st of April, 1863,
at the rate of £50 per annum.

The trial took place at the city of Toronto, in November, 1863
before Adam Wilson, J.

The testator, Samuel Harrold, died about the 20th of August,
1362, and the action was commenced on the 4th of July, 1863, At
t"1e opening of tho plaintiff 's case, it was objected that the defen-
dant could not be liable in this action for the use and occupation
of theo land after the testator’s death, and tho learned judge so
raled. It did not appear certainly when the defendant first
took possession, but in the result that hecame immaterial. ile
left the farm in the sutumn of 1862, after his father’'s death,
Fvidence was given to establish the annual value of the place.

On the defence it was proved that & year or cighteen months
before the testator’s death ho stated to a witness (his brother-in-
law) in speaking of his sons, William and the defendant, thst
William was on one farm aud defendant on the other: that William
had paid him all up, and that all he expected from defendant was
what he had to live upon, pork, flour, and 50 on: that he got pork,
flour, and butter from defendant: that ho did not expect money
from defendant; William was to pay money, and defendant to give
provisions. This witness said he was aware that testator was
continually getting flour, pork, butter and 8o forth from defendant.

There was other evidence clearly shewing that defendant had
been in the habit of delivering four, pork, &c., to the testator in
Newmarket, up to the year 1862; and William Harrold, the
defendant’s broti.er, stated that ho understood from the testator
that he was aot to get any money from the defendant for the farm,
aud he also said ko was certain there never was a bargain that
defendant should pay any certain amount for the place. A receipt
signed by the testator was proved, as follows: * Tecumseth, March
16th, 1861. Received from Nelson Harrold half barrel of flour,
being the amount of rent due up to date.”

The learned judge ruled that thero was ovidence to go to
the jury in support of the acticn. Ie left to the jury to fix a
reasonable annual compensation for tho use of the farm—to say
whether it was payable in money or in kind—whether any part
hed been paid—and whether the receipt of March, 1851, was
signed by testater and given io settlement up to that date, telling
them that the plaintiff could not recover for more than six years
preceding April, 1862,

Tho jury found that the receipt of March, 1851, was a eetile-
meet up to that time: that the rent from 1861 to 1862 was £27 -
that there was an agreement the rent should be paid in kind snd
not ic money, and that five hundred pounds of flour had been
dolivered after the date of that receipt; and they gave a verdict
for the plaintiff for $95.50.

Leave was reserved to the defendant to movo o enter a nonsuit.

In Michaelmas Term Robert A. Harrison obtained a rule to shew
causo why a nonsuit should not be entered pursuant to leave
reserved, or 8 new trial be granted, the verdict being contrary to
law and evidence. e cited Turner v. Cameron’s Coalbrook Steam
Coal Co., 5 Ex.932; Churchwardens v. Ford, 2H. & N. 446; Osborne
~ Jones, 16 U. C. Q. B, 296; McAnnany v. Teckell, 28 U. C. Q. B.

<2; Helberv. Sillcox, 19 L. J. Q. B. 295; Denniston v. Digan, 10
5.7 L.Rep. Ap. 7; Champion v. Terry, 3 B. & D. 295; Ch. Plg.,
vol. 1, p. 350.

M- Michael showed cause, and cited Cripps v. Hartacll, 8 L. T.
Rep. N. 8. 765, S. C., 2 B. & 8. 697; McDonald v. Glass, 8 U. C.
Q. B. 245; Gerow v. Clark, 9 0. C. Q. B. 219.

DnarER, C. J., delivered the judgment of the ceurt.

We do not find that one of the cases cited bears upun the question
whether an ordinary action for us: nnd oceupation will lie whero
the premises wero occupied under an agreement that the tenant
skould pay his landlord in produce and pot in money; anc this is
tLo question upon which the motion for nonsuit must be decided,
for we have no doubt that executors rasy msintzin an action upon

2. Payment. 8. Statute of Limi-

any contract, express or implicd, made between the testator and
a third person.

The finding of tho jury establishes the existence of a specinl
contract between the testator and the defendant to pay reat in
produce, not 1n monoy, for the use of the farm which the defendant
occapied. Ting finding consequently negatives any implied or
express contract to pay in mouney, sud a3 the declaration s framed
it requires proof of an express or imphed contract to pay money.
The rule for nonsuit must therefore be mado absolute,

Rule absolate.

KoxgLe v. MaYBER.
HMortgage—Lease by mortgagor— Fyectraent—Month's notice.

In April, 1861, R mortgeged .hae land in guestion to defendant for 1000, paya®l
on tho 23nd of April, 1863, with saterest m the meantims half yesrly, covensn.
tinyg that after default defendant might enter, that if he should wake default
aod defendant should after expiration of the time for psywent have given
written notice demandiug payment. sod s calendar month should hiave elapsod
without payment. defendant mizhit enfer and leasy or sell; and defendant
eovenanted that 1no rale or leass should bo made, nor any steps taken by him to
obtain possessivn, vntil such notice should bave been mren There was e
proviso that uatil default after such notles R. might huld possession. In May,
1561, defendant assigned thiz mortgage to the plaint!. R. in November, 1862,
being in p leascd to defundant for two years. and in December foltow-
{ng L6 conveyed his equity of r~dewmption to the plaintiff. Nathing appearod
to have been pald on the morigage. In July, 18v2, tho plaintiff brought
ejectment.

Ieid, that tho plaintiff raight recorer without having given the month’s notice,
for having acquired the iand, and 10st bis claim to the debt, there wss 1o ono
on whom & dewand of payment could be made.

{Q. B, H.T., 27 Vic, 1864.)

Ejectment for one acre and twenty perches in the towasbip of
@rimsby, described by metes and bounds.

The plaintil s notice of claim was under two doeds from Wil-
liam H. Rogers, one ir favour of defendant, the other in favour
of plaintiff, and under a deed from the defcndant to the plaintiff.
Defendant’s notico of title was under a lease from William H.
Rogers to defendant, dated the 1st of November, 1862. The
SUmMMmODS ik ¢jectment was tested on the Tth of July, 1863.

The case was tried at Niagara, ic October, 1863, before Rich-
ards, C. J. :

The defondant was called as a witness for tha plaintiff, and
stated that he got posscssion of tho property in question from W.
H. Rogers.

By indenture dated the 23rd of April, 1861, William H. Rogers
and Alice his wife, in cousideration of $1000, granted and sold to
the defendant the premises in question, hadendum in fee, with bar
of the wife's dowar; subject to o provigo that if Rogers should
pay to defendant $1000, with interest at ten per cent., the prin-
cipal o the 23rd of April, 1863, the interost balf-yearly on tho
23rd o7 October and ou the 23rd of April in each year, the same
ghould be void. Ard Rogers covcnanted that after dofault in
payment it should be lawful for defendant, his heirs and nssigns,
peaceably to enter iuto, have, bold, &c., the premises, without the
let, suit or hindrance of him (Rogers), bis heirs or assigos, or any
persen whomsoever; and if Rogers ehould make defauit in paying
the principal and interest, and the defendznt should, after the time
for payment had expired, have given notico in writing demanding
payment, and one calendar month should elapse after notice with-
out payment being made, defendant, his hoirs and assigns, might
onter into possession and tske the rents and profits, snd make
Jeasos, and sell and convey tho premises. And defondsnt, for
himeelf, his heirs, cxecutors and admigistrators, covensnied with
Rogors, that ¢ no sale or notico of tho iands, horeditaments and
premises, shsli bo raade or given, or any leaso made, or apy steps
taken for o.t=ining possession thercof by’ defendant, ** until such
time a3 one calondar month'e notice i writing as aforesaid, shali
have beengiven,” &c. Provided, that unsil default should be made
in paymect of principsl and interest after notice in writing de-
manding payment of the same, a5 beforo provided, it should be
1awful for Rogers, his heirs and assigns, to hold, &c., the lands,
without interruption from defendant, bis beirs and sssigns: and
provided always, that until default should be made in payment of
tho said sum of $1000, aftor notice in writing demsanding payment,
Rogers, s heirs and scsigas, might hold, &c., the lands without
hindrance from the mortgagor, his heirs or assigus.
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On the 16th of May, 1861, the defendunt made an assignment
of this wortgape to the plaintiff as a collateral sccurity, Rogers
continued in podsossion up to the Ist of November, 1862, and by
indenturo of that dato demised und leased the same premises to
tho defendant, kalendum for two years from the dato, at & rental
of 3120 payablo in ndvance, Nothing was shown to have been
paid on the morigage. In December, 1862, Rogers conveyed lus
cquity of redemption to tho plaintiff,

Oua 1his evidenco the defendant had s verdict,,with loavs to the
plaingff to move to onter a verdict for Lim.

In Michselmas Term, J. Il Cameron, @. C., obtsived a ruls to
shew caunse why the verdict should not be entered for the plaintiff,
pursuant to leave reserved.

Robert A. Harrison showed csuse, citing Torenlo Permanent
Bulding Society v, McOurry, 12 U. C, C. P. 832 ; Sievenson v. Cut-
bertson, Ib. T9.

Qalt, Q. C., supported the rule.

Daarer, C. J., delivered the judgment of the court.

Wo thiak it quite clear this rule should be made absolute.

The ¢ase i3 this:—Rogers being seised in fee, on the 23rd of
Aprit, 1861, makes a mortgage in fec to the now defendant; the
principal money i3 to ba paid on the 23rd of April, 1863, and the
interest half-yearly. The mortgage contgius s covenant from the
mortgagor that the mortgsgee may enter on default, and is subject
to o proviso, that if defoult is made, and if tho mortgages shall
after the time for payment is expired bavo given notice in writing
demanding payment, and & ealendar month shall elapee after such
notice without pagment, the mortgages may enier, receive rents
and profits, make leases rnd sell.  And the mortgageo covenants
not to gell or losse, or take steps for recovering possession, wuntil
such calendar month’s notice in writing has baer given. On the
16th of May, 1861, the defendant sssigns the morigaged premises
nnd bis rights a3 mortgagee to the plaintiff. Rogers continnes in
possession, but makes default in payment of the interest, and after
such defanlt makes a lease for two years, to be computed from the
1st of November, 1862, to the defendant, who cnters. Neither
principal nor interest being paid, Rogers, in December, 1862,
conveys and releages s equity of redemption to the plainiiff,
who on the 7th of July, 1863, brings this cjectment. The objec-
tion raised to his recovery is that he has not given the notice in
writing required by the proviso, and therefore this action is
brought tos soon—relying on the later provico, that until defauls
shail be made in payment afler notice in writing demanding psy-
ment a8 aforcsaid, &e.

The case of Hitkwmson v. Haill (3 Bing. N, C. £08), ecstablishes
the dectrine, that an sgreement that o mortgagor shall remain in
possession until defanlt is madse in payment of interest or principal,
operates as & re-demise of the mortgaged premises uatil the duy
for psyment arrives and no payment 38 msde. There is a fixed
period, at which on a given ovent, i. ¢, non-payment, tho term
created by the re-domise expires. The last proviso above referred
to differs in this respect, for there is no certainty as to the time
when the event which will dotermine the teasncy must bappen, for
1t is unesriain when the mortgagee may serve notice demanding
payment, and the month only begins to ran from the scrrice of
that notice.

Independently of that difference, there is another and most
important onbe. The notice is to be one dewmanding psyment,
which peceszarily implies a ight to payment in the party making
tho demand, and a right in the party on whom tho demaad is made
o redecem the Yoo by making the payment. Duat ia this case the
right of redomption was extipguished, and the plaintifi, though he
first derived titls urder the mortgage, hnd acquired the land sad
lost tho claim to the debt, nod the defendeat never bad the right
to redeexn. No demand of psywent could therefore be effectusily
made, aad tho want of it cannot, therefors, in onr opinion, prevent
tho owner of the land from treating the defendant sg o tenant at
sufferance.

The cases of Pmhorn v. Souster (8 Bx. 763), snd Joily v. dr-
butdnot (4 DeG. & J. 224, b Jur. N. 8. 689}, may bu referred to
with advantnoge ag to the operation and effect of lenses made by
moer{gagors.

Rule absolute.

Kewvy v Burn.
Seduction,

A declaration by & woman thet defendant sedu~-d her danghter and servant,
whvrely sho dost her services  Held, good, villir at common B or soder the
astute, without alleging the father's death. .

[Q. B UL T, 2 Vic, 1864 )

Deslaration.—Mary Belly, by R, G. D., *“her attorney,” sues
Johu Bull, who hasbeen summoned, &c. * For that the defendant,
Johu Bull, debauchied and carnally knew Mary Kelly, the davghror
and servant of the plaintiff, whereby the said Mary Kelly begame
pregusnt with child, and the plaioufl lost the services of the said
Mary Eelly for o Jong time, and incurred expenses in nursing and
taking care of her, and about the delivery of the ssid child.”

Demurrer.~That the said action is brovght by the plaintiff as
tho mother of the said Margaret Eelly, without alleging the death
of the father of the said Mury Eelly.

The points marked in the wargia of the demarrer for argument
au the part of the plaintiff were:

1. That there js not, upon demurrer, sny presumption, either
from the namo ** Mary" or the proncun uyed, that the plaistiff is
tho mother, the plaintiff may be the father.

2. The defence that the father survives, if true, shounld bave
been pleaded, with the other facts necessery to make that defence,
as the declaration, assuming it to be uader the statute, shews s
prima facie right in the plaintiffl

2 But the declaration is good st common law, for it shews the
relating of master and servant, the seduction, and the conseguent

' loss of service and damage.

e Michael, for the demurrer, cited Browne v. Smith, 1 U. C,
P. B. 3513 MeZeodw. Meleod, 2U.C. Q. B. 331; Lakevw. Bemus,
5 U. C. C. P. 430; McRay v, Durley, 18 U. C. Q. B. 251,

Dalton, contra, cited Habon v. Townsend, 1 Dowl. N. 8. 63¢;
Seott . Soans, 3 Bast 111 ; Whitfield v. Todd, 1 U. C. Q. B.
223; Chy. Plg. 1. 273.

Hacarsy, J., delivered tho judgment of the courh

e do not preteny to reconcilo all that i3 said in tho mavy cases
in our owa courts since the passiog of the nct respecting seduction,
but we have neither heard nor read snything to induce us to think
that this is not a good declaration, cither with or withoud the
statute. We cannot unoderstand why it should bo necessary to
aver the death of the father. 1f he be living, the defendant has
smplo moaus of svsiliog himself of n defence. Unless we aro
prepared to bold that no declarstion by & womsn can be good,
without averring that she nover had s husband or that her busband
is dead, wo cannot give way to defendant’s argument.

We do not see why the declaration is not good st common law,
for the Joss of a servant’s service.

Judgment for pisintifl’ on demurrer.®

COMMON PLEAS.

RN,

{ Heporled by E. C. Joxes, Bsq, Reporter bo the Quurt )

Krnon v. Browx &r AL,

Divizi Fudgmente-Transeript of—~Rled in Qounly Omat—Framinalion
of dgfendant thersupon—Con Stal U C 3ecs 12,41,

Declaratlon in trespass 02 tho caseto which tho defendant B. pieaded. that baving
recovered & judgmont in the Divison Conrd, against the pow plaimtifl for the
g of $60 o<id, and the execntiop isqued thersdpon baving bocn retnrued nulic
bona, s traneript of the judgment was obtained and Sled Io the County Courts
opon this o wiit of execotion was iasned, which befng returted sulls g1
order was mzde by the Jearned judge of the County Court under sec. 41 of Con.
Biat. L.Co ¢ 24 csuding uzon {he puw plaintifl to appear befure the clerk af the
court and bo exsmined, &¢, &, In accordauce therewith he Qid appear and
was oxatained, £¢., &¢, aud s raport and return war made in complisuce with
tho order. Upon roading such veport, &c., the judge of the County Court
fasned 3 snmmons aslliog npen plstatiff to aSzew canye why he shunld not be
commitied, &c. and cr retorn thereof the plaintiff not appearing, apd no canre
belog shewn to the contrary, the judge ardored thet a writ w. sa. shonld fwsuo
withio five dayz; which was issued sccordingly, wheroupon plaintiff was ino-

priscond.

To this ples piainti demurred. 1st. Bochase 'the sudpment and amount for
which ea. sa. fssted was fess than $100.  2ud That the judgment on which the
ca. fu. {ssund §s founded oo n judgment of the Division Court, that the plainti®

* M Camerom, @ €, for the defeadaut, at the conclusion of ¢his judgment
appiied Tor leave 10 plead, but the application was refused
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was not bound by {he statute to attend to be orally examined, angd even if ks
did 36 e eould not be arresied on sucle eranduation Lelng wasatisfactery,
Tld. sty That though the plaint® cootd not sao out A e sa, for A loss
Butd than $URL a8 per wee 125 813 under see, 41 there is 0o such Ruttation, as.
under thig section, the process awarded is not obtmned by the platathfl, tat
glven by the court e judge, and under soction 143, Con State U € ob 19 by
thu sihing and ontey of the transenpt the judgmeat of the now defendant became
8 Judguvnt of the County Canrtoaud ho was wotitled to yGransthe same semedy
upon such Juduent as i it had been orlinally ottatned In the Coonty Conrt,
&5 Benee dufendant was bound Lo appoar and by oxasuned, &c,, under sec. 41,

ch. 23, Con Stat. G.C.

(C. D, 3L T, &7 Vi, 18562)

The declaration charged the defendnnts with a trespass to the
person of the plaiotiff, and with imprisoniog him.

The plea by Brown sets up n justfication of both the trespnas
and imprisonment under n writ of ca. se. orderved to be issued by
the judge of the Couvnty Court of the county of Hastings, under
sea. 41 of tho Con. Stat. for U. ., ck. 24, the substance of which
is po followe: that the now defundant Brown swed the now
plaintif in one of the Division Courts of the county of Hastings,
and recavered $59.30 for deht, and $3.43 for costs sgeiast the now
plsintiff by judgment of ths said cow.

That exocation issued from the said ¢onrt agaiost the goods and
chattels of the now plair uff to levy the smn 80 recovered with
interest, which wasg delivered to the plaintiff to be executed ; and
that the bailiff afterwards reterned nulle Lina to the same.

That Brown obiained from the clerk of the said Division Court
s transcript of the judgment, &e., and filed the ssme in the office
of the clerk of the County Court of the county of Hastings, and
thoreupon the same became and was by operation of law a judg-
ment of the County Court according to the statutes,

That Brown retaived hig now co-defendant Dougall, who was
and is an attorney in the saperior courts in this province, to pro-
ceed upon the said judgment ip the Connty Court for the recovery
uf the money claimable on the same,

That Brown sued out cxecation from the County Court against
the goods ruil chattels of the now plaintiff for §63 48 with interest
from the 17th of Feburary, 1862, besides the costs of the writ and
the sherifi's fees, and delivered the same to the sherif of Hastings,
who returned it nuila dona.

That whito the judgment was in full force, and the now plaintiff,
then still being and residing in the county of Hastings, and with-
in the jurisdiction of the said Couuty Court, Brown, by Dougall
as bis attorney, under and persnant to seg. 41, ch. 24, of the Con.
8tat. for U. C., made application to, and in duo form of law
obtained from, the judge of the County Court an order
that the plaintif shoold attend before Ansom G. Northrup,
the clerk of the Cemity Court, at suck time and place
ss ho should appoint, and submit himself to ko verbally examined
on osth tonching his estato and effocts, and as to the proporty and
mesans bo had when the debt or linbihty, which was the sobject of
the action in which judgrent had been obtained against him, was
incurred; and a8 £o the property snd mesns ho had at the tims
of the making of the eaid order of discharging the judgment ; and
23 to the disposal hoe bad made of bis property since coutracting
such debt or incorring such lisbility.

That the now plaintiff attended 3nd subuitted ¢o be examined
pursusnt to the ordec.  And the clerk of the County Court re-
turned the oxaminations and order together with his reportin
writing on the proceedings taken therounder, in complianco with
the order.

Thot the judge of the County Court upon reading the said ex~
smination and report issued a gurmmoans calling on the now plain-
tiff (etill being rosidont in the county) to atiend before the judge
ot the court house, in Bellaville, on the third doy intclusive after the
day of service at noon, or a8 soon thereafior as connast could be
heard, to show cause why the now plaintiff shonld not be commitied
te the common gaol of the county of Hastings, being the couaty in
which the now plaintiff then restded; under and by virtue of the
said statate, upon tho ground that the now plaintiff had not on
his examisation made gatisfactory answers respecting his property,
or why upon the Jiko grounds a writ of capiae cd satisfaciendum
chould not iseue upon the asid judgment in this County Court.

That the summons was doly served on the now plaintiff, and at
the return thereof no cause having bsesns shows to the coantrary,
the ssid judgo upon reading the said orsl examination, the sum-

——

mons, the affidavit of service thareof, and ather papers then filed
in tho court in the cause, did undor ihe said statute xnd in dus
form of Iaw direct that o writ of ca. sz should issne within five
days thereafter against tho body of the ncw plaintif, and before
tho five Cuayx was expired a ca. sa. wasissned by Brown by Dosgall,
Lis attorney, out of the County Court, dirccted to the sheriil’ of
tho county 1 the words following :
[u the usual form but marked in tho margin.}

*% * * * * * * *

+ Iasued from the office of the Clerk of the County Court of
the County of Hastings, by order of William Smart, Esquire
judge of the ssid county, under and by virtue of the sec. 41, ch.
24, of the Con. State. of Upper Canada,

(Signed,) A. G. Norrarre, Cleck.”

That the ea, sa, was endorsed sccording to law, sad when endorsed
was delivered by Brows, by Dougall his attorney, to the sheriff to
bo executed ; and thercupon tho sheriff took the now plaintiff rad
imprizoned him as in the declaration mentisned, and az he law-
fully might for the reasons aforessid, which are the trespasses in
the declaration mentioned.

The plen by Dougall is to the sama effect, showieg that he
acted as the attorney of Brown the then plaintiff.

The plaiptiff demurred to both pleas, and assigned tho sams
causes. 1st. That the sum for which the writ of ca, sa. issued
and the amount of the judgment on which it is based, is less than
$100. Znd. That the judgment in the County Court is fonaded
on s judgment removed from a Division Court, and on such judg-
ment a defendant is not bound by the atatute to attead to be orally
exsmived touching his estite; nov could he, if be did attend and
was oxsminod, bo orrosted by a ca. sa. or otherwise inconsequencs
of the answerg given on such an examination being unsatisfactory
or otherwise, upon which joinder is taken.

R. P, Jellett appeared for the demnrrer, and contended, that no
ca. sa, cap issue for a recovery oxclusively of costs for less than
$100, Con. Stat. U. {0, cb. 24, secs. I and 12, and that no za. sa.
can i3sue upon o judgment vemoved from a division court.

Robert A, Harrizon, contra The ca. aa. is still in operation,
and the defendants sro entitled to succeed wader their Justifications
pleaded, unlesy the writ on its face, or on the pleadings, be wholly
void. Reddellv. Fokeman, & D. P, C. 714; Rlackenay v. Burt,
4 Q. B. 707; Prentice v. Harrueon, £ Q B. 852; Rankin v,
DeMedina, 1 C. B. 183 ; Blew v. Stcinau, 11 Exch. 440; Collettw.
Fogter, 2 H. & N. 856; MHclarthy v. Perry, 3U. C. Q B. 215,

That section one applies only to the capias pending the suit,
and not to the capias issued for satisfaction after judgment. Sos
aschedule A, No. 2, of the C. L. P. Act.

That the imperial act, 7 & 8 Vie., ch. 96, sees. 57 and 59, pro-
vides, that no person ghall be taken or charged in execution, &e.,
for less than £20, &e., which language is probibitory, and under
which the writ may be veid, slthough not set aside; but that is
quite different from the language of the 12th section of our act.

That section 39 of the imperial act allows o ca. sa. in cortain
caces, such as fraud, although the debt be less than £20. Brovks
v. Hodgkinson, 4 H. & N. 712, Andif process bo irregularly
isgued it is the set of the court, and no action lies against cither
the party or his attorney. 10 Co. 76a; Red v. Jones, 4 0. C. C.
P. 424 Perkins v Procter, 2 Wils. 382 Doswell v, Impey, 1 B.
& C. 168; Cave v, Mountain, 1 M. & 4. 2567; AMiilr v. Collett, §
Bing. 85.

That this ca. 4. i3 93 punishinent ‘and not ay satisfaction,
Henderson v. Dickson, 13U, C. Q. B. 449.

R. P Jellett, in roply.  This process is illegal oun its face, snd
not meraly irregular.  Ley v. Louden, 10 U. C. Q. B. 380.

Apax Witsox, } —~Tho Division Courts’ Act of Upper Canada,
ch. 19 seo. 143, emacts: * Upon fillng such trapseript” (of the
judgment obtained :n the Division Court) “in the offoe of the
clerk of the Connty Court in the county where such judgment has
been obtained, or in tho county whercin the defendant's
ot plaintifl’s lands aro situste, the same shall droome @ Judgment of
such county court, and tho clerk of such County Court shall file
the transcript on the day he receives the same, and enter » mo-
morandum theroof in a book to be by him provided for that pur-
pose.”
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And section 145 enacts:—¢ Upon esuch filing and entry the
plaintiff r defondant may, until the judgment has been fully paid
and satistied, pursue the same remedy for the recovery thercof, or
of the balance due thereon, as tf the judgment had been vriginally
obtained tn the County Court.”

Uzder these sections thero is no doubt that the judgment which
tho plaintiff in tho inferior court had, has by the filing sud entry
of the transcript ¢ become a judgment of the Couaty Court,” and
that the plaintiff is upon such judgmeont entitled to ¢ puisuo tho
samo remedy for the recovery thereof as if tho judgment had been
originelly obtained in the County Court.”

One of those remedies is the right to examine his debtor, under
seotion 41, beforo alluded to. This i8 an avswer to tho second
csuse of domu.rer.

But it is said that there being a recovery for o less sum than
$100, guch a right of examination and committal does not exist at
all, whether the recovery was had in the County Court or in one
of the superior courts, No doubt this is so where the piaistiff in
the proceeding is the actor, for he certainly cannot sae out pro-
ocess for the satisfaction of his debt unless his recovery is for at
least $100, ~xclusively of costs, according to section 12 of the
act.

It is not 8o, however, where the preceedings are founded unun
the special provisions contained in section 41, in which thero is
no such limitation as to amount, apd under which the process
awarded is nol obtainable by the plaintiff, but ia grantable by the
court or judge, even although it is by way of satisfaction, and
not us whep on order is issued o punish the party for his disobe-
dience or contempt.

Thecasein 4 H. & N. 712, Brooks v. Hodgkinsen, shews ih:
differenco betwoen the plaint:ff issuing the writ, and the judge
doing 8o, and also shews that the judge may act when the debt is
below the general statutory amount, which wouald not authorise
tho plaintiff in acting. I see then po direction that, under the
special circumstances where a judge is called upon to act, thero
18 any limit placed to the sum below which, upon a judgment
an examination shall not be allowed to be had when the statute
itself imposes no such restrictioa. Nor do I think there can be
any reason why, until tho last shilling of the claim is paid, the
the debtor should not be bound to account for his property whea-
ever the judge in bis disoretion thinks it proper to call upon him
to attend for the purpose.

The supposed minimum of $100 may in meny cases be relatively
quito as large a sum to some creditors as tweaty times that amoant
may be to others, and the effect of construing tlue statute accord-
ing to the plaintifi’s view of it, would be ¢o make this very whole-
gome provision of discovery, operative for the larger and wealthier
creditors, but o desd lctterto those of smalier means and in needier
circumstanced.

We must take the clause g3 we find it, and I read it asan inde-
pendant provision, and not governed by any of the preceeding seo-
tions in the act.

As against these objestions, I have no difficulty in determining
them in favour of the defendants.

Per cur—Judgment for defendant.

Proust v. GLENNY AND CORPOBATION OF MARIPGSA.

Trespass, qua. clau. freg—-Highway— Bridgo—Oon. Sat. T. C, ch. 54,

sec. S13— Notice of action.

Declaration in trepass, quare cdlausum freqt, on the sonth half of 1ot 19, in the
sixth concesxton of Mariposa, alleging the erection and construction of a bridge
and other works thereon. The defendants lplaulod not guilty, per stat. 14 & 15
Vic., ch. 54, sec. 2, znd Con Stat, U. C., ¢ch, 126, sec 1.

Oa tho trial it appearcd in ovidonco that plaintil was tho owner of the locus in
guo, and that A 1ino had been tun §ntended for a road about twonty years bofore

y one 11., betwoen lots 19 and 20, intended to be four rods wids; the lino was
marked, ar.d about fifteon yoars ago a bridge was built and the locus i qun was
fmproved by the township cound), and that statute labour has been dono there-
on, and monoy expended by the township council for fiftcon years past. Tho
old bndge having been carried away by a freshet, it was replaced by a neaw one,
which was #n rlarad that it enernached about oighteen inches on the plaintiffs
1and Apother witness, & provincial land surveyor, statod it to bo about a
chain on plajotil's lsad

Tho defendnnts contendec Lhey were entitled to notico of actlon, upon this point
Joavo to move was reserved, tho jury fnding for tho plaintiff 850 damsges.

Qa motlon for a new trial,

Held, that the road and public bnidge having bosr constructed many years ago,
and public money and statute iabour having been expended thereon, under the

authority of the 313th soction of Con. Stat. U. C. ch., 64, it must bo deomed A
pudlic highway. Tho verdict was thercforo ret aside snd a new_ trial ordered,
notwithstanding the amount recovervd was less than £20, a public right belog
involved, the rule as to siallnes o1 dumuges did kot apply.

ITeld, 8lsu, that tho corporation was ontitlad to notice of actlon, but the other

dufendant was not. (C. P. M. T., 7 Vic., 1563)

Plaintif’s writ was sued ott on the 27th of October, 1862.
Declaration in trespass, yuare clausum freqit, alleged that defend-
ants entered certain lands of the plaintiff, being the south half of
lot No. 19, in the sixth concession of the township of Maviposa,
in tho county of Victoria, and constructed, erected, and built a
bridge, road and other works on the ssmo. Plaintiff claimed
£260. Defondant pleaded: 1. Not guilty per statute 14 & 16
Vic., ch. 64, sec. 2, and Con. Stat. U. C., ch. 126, se0. 1. 2. Lands
not the lands of plaintiff. 3. Leave and license. .

At tho trial, before Hagarty, J., at the spring assizes for the
county of Victoria, it appeared that the plaintiff was tho owner
of the south half of lot No. 19 in the sixth concession of the
township of Mariposa ; that about twenty years ago one Huson
ran the lioe of a road between lots Nos. 19 and 20 in that concess-
ion, the road intended to be four rods wide, but whether the road
was laid out under the authority of tho quarter sessions, or of the
county council, did not appesr. The line of theroad was markoed
6.t, aud about fifteen years ago a bridge was built and the roud
improved adjoining the locus 12 guo, by the township council.
Ono of the plaintiff’s witnesses stated he bad done statute labour
on the old road and bridge years back, und that tho township Lad
expended money for the rcad aud bridge for fifteen years past.
The same witness, who bad resided rear the place for twenty-nino
years, stated that pot much of the road was kept on Huson’s line,
tuey mov.d it weet n to plaintiffs land, which was then cleared.
They did not keep to tho road very closcly. Hethought it wasan
accident building the old bridge in the wrong place. The old
bridge was travelied for about fourteen years, then a frespet came,
and the township council determined to build a new bridge, the
porth end of which was about two rods to the west of tho old
bridge, and threw the south end some eighteen mcheq on to tho
plaintifi’s land, and where tho lino crossed the bridge it was some
fivo feet more on plaintifi’s land than the old bridge; this witness
also stated the bridge injured plaintiff’s access to the water; that
thero was no fence at the bridge, and the present bridge did not
occupy mero land than the road as travelled, nor any more land
thas the road would ocoupy if no bridge was there. .

A provincial land surveyor took an observation, and_ ran a lino
from the post at tho south end of the concession, marking the road
parallel to the side line of the towhship as far north as the creek
over which the bridge stretches, and he found the bridge west of
the road allowance nearly & chain on the plaintif's land. 1

All parties considered the travelled road on the proper line unti,
nbout & year before the trial, when the surveyor ran the lineg
Another witness for pleintiff, an old inhabitant, stated that it wa
moro feasable to build the old bridge a little further west than the
true line, and so it wasdone. .

For the defence it wns urged, that tho corporation wa3 ertitled
to notico of action, the act complained of beiog cone by them in
discharge of a public duty. For the plaintiff 1t was objected, that
in the way in which the statute was referred to the question could
not arise. Leave was reserved to the defendant to enter a
nonsuit on this point as to tho corporation. .

It was further objected, that the place referred to was a public
highway, and that in putting up the new bridge the defendant did
not go further west than the line of the old travelled road. For
the plaintiff it was urged, if plaintiff permitted tho old bridge to
bo constructed, and the road travelled on his land off tho line of
road surveyed, ho did so in ignorance of his rights, and was not
bound thereby. .

Tho presiding judge referred tho question to the jury. The
defendants witnesses to provo thero was no difference to any
amount between where the old and mew bridge were placed as
affected plaintifi’s land ; that from the west sido of the old Fo&d
to tho fenco of plainliff on the west side of the rosd was about
three rods, the bridge was about sixteer feet wide, and on tl'xe east
side of tho brids there was no fence. One of plaintifi’s witness-
03, re-called for fendant, said tho new bridgo was about five fect
more «est than th. old one, but ho did net consider the new bridge



April, 1864.]

LAW JOURNAL.

[Vol. X.—99

went more on to the plaintifi’s land than tho old travelled rond Venter & nonsuit.

would have been if thore had been no bridge.  Thonew bridge at

tho end went abvut & foot more west than the oll one, and went'
that much further west on the old road. There was a fence on
tho west sido of the road at plaintiff’s place which i3 there still;

the foot in excess was taken from drowned Iand.  Another witness |
understood tho road was four rods wide; it was turnpiked about

fifteen feet wido.

Tho learned judge told the jury that the old road and bridge
travelled for years, and public monoy expended on it, could not
under our laws and statutes be disturbed, however ignorant plain-
tifl may have been of his rights. He algo directed if tho new
bridge was not further west than the old, at the place complained
of, or if it was not further west than the land actually used and
travelled as the old road, tho plaintif -ould not recover; or, in
other words, ho left it to the jury to say if the extra quantity of
plaintifi ’s land taken for the now bridge, if any, was a piece of
Jand to which tho public had acquired a right by user, and was i
actually within the land used as o high road.

The jury found a verdict for the plaintiff, damages $50.

In Easter Term last, the late Fecles, Q. €., obtained a ranle to
shew cause, on the first day of Trinity Term, why a nonsuit should
not be entered, pursuant to leave reserved at the trial, on the
ground that no notice of action was proven to have been givea to
the corporation, or why a new trial should not be had on the
ground that the verdict was contrary to law and evidence, no proof
having been given that defendants trespassed on the plaintiff's
lanq, vr beyond the bonndaries of *he established road, highway,
or right of way, and on the ground that no damage to the plain-
tiff or his land was shewn, and on grounds disclosed in papers,
affidavits, and plans shewn.

Dvuring Trinity Term, Zccles, Q. C., moved his rule absolute,
and Ilector Cameron shewed cause, and contended that the refor-
ence to the statuto in the margin of the plea was not sufticient; it
should also under the rule have referred to the teath section,
which makes it neccssary te give the notico of sction, if such
notice ought to bo given to a corporation in a matter like this,
which he denied. He objacted to the =sffidavits as not shewing
any new matter or discovery of fresh ovidenco, and therefore they
ought not to bo received; and as to the plan accompanying the
aflidavits, he filed au affidavit to shew that the surveyor who made
it was in court at the trial, and was not called for the defendants.
Ho then contended that the user ot the land, by the construction
of tho old road and bridge, and the expenditure of pabiic money
on it, and of atatuts labour, did not constitete it & bighway; and
if it did, no more then was actually used for that purpose could
bo said to have passed from plantif by these acts. That allowing
the land ¢o be used as & highway was no evidence of a dedica-
tion, a3 thero must be the intent to dedicate, which could not
exist, when plaintiff thought the land was taken as part of the
road as laid out.

The following cases were referred to for defendant: Allan v.
The Cuy of Toronto, 6 U. C. C. P. 834; Carmichael v. Slater, §
U. C. C. P. 423. For plaictifi : Dovaston v. Payne, £ Smith’s
Leading Cases 124; Reqina v. Gordon, 6 U, C. C. P. 218; Iawes
v. Hawkins, 8§ C. B. N. S. 848; Reqina v. Plunkett, 21 U. C. Q.
B. 486; Barraclough v. Johnson, 8 A. & E. 99; Belford v. Haynes,
7 U. C. Q. B. 464; Angell on Higkways, 113, 120.

Rrorarps, C. J.—As to the question of nonsuit for want of
notico of action to the corporation, of the statutes noted in the
msrgin, which can properly be referred to, ch. 126 of Con. Stats.
of Upper Canada, i3 the only ono which was in force when the
acts complained of were committed. The first section of the act
seems inapplicable, being cnly intended to apply to actions brought
against officers for acts done by them in matters within their
Jjurisdiction, whereas it is here contended the defendants had no
right or jurisdiction whatever over plaintiff ’s 1and ; that what was
dono was without their jurisdiction. The tenth section seems the
one wh.ch should have been referred to. If tho defendant had |
applied to amend at tho trial, Burridge v. Nickoletts, 6 H. & N.
383, is an authority to show that the judge might have amended,
and it is equally an suthority to shew if the objection had

not Leen taken at the trial, it could not bo raised on the motioa to

As the other defendant was acting under tho
authority of the commissioners appointed by the corpuration, and
he is not entitled to potice, the learued counsel for the defepdant
did not strongly press for a decision in favour of the corporation
on that ground, which, under the facts, assuming the objection at
the trinl tu mean the omission to refer to the tenth sectivn of the
statute in the margin of the plea, we could not graut.

As tc the facts stated in the affidavits Sied for defendants, most
of them could have been proved at the trial if proper steps had
been taken for that purpose, and we would not, under ordinary
circumstsnces, be justified in granting a new trial to enable &
party to give evidence on & new trial which he might have given
on a former trial, but which for some reason not satisfactorily
explained be failed to do.

The map anpexed to the affidavits, though moro completo thsn
that put in by the plaintiff at the trial, in all essential parts dif-
fery very little, if any, from that of the plaintiff.

Wo think the charge of the learned judge cov ect, and that the
evidenco strongly preponderates in favour of the Jefendants. The
fact that the road azd old bridgo were constructed many years
ago, and that public money and statute labour were from time to
time expended thereon, seems scarcely to bo denied. The plain-
tiff 's casa rests entirely on the ground that the new bridge on the
south end is some twelve or fifteen inches further west than the
old one, and that whero the line of plaintiff’s land crosses the
new bridge the latter is some five feet further west than the old
one; thus assuming that all the public acquired in relstion to this
road and bridge by the expenditure of the monoy and statute
1abour was simply the right to use the ground on which the bridgo
stood, though its approaches were wider than the bridge; ard
the road throughout, of which this wag a part, scemed tv be con-
sidered as established four rods wide, The fence on the plaintift '8
1and on the west side was not within several rods of the bridge,
and the portions of the road spproaching tho bridge indicated a
wider space than that occupied by the bridge itself. Under theseo
circumstances wo think tho finding of the jury ought to have been
the other way. One of the grounds takcn by the plaintiff seems
to bo thig, that whero a highway has been surveyed asnd a road
constructed, which was intended to be on the line so surveyed, if
the road should differ from the true astronomicsl line mentioned
as its course on the original survey, then the road so constructed
at 8 considernble outlay of public money and statate labour as
this was, and intended to be the permanert highway, must be
considered as the property of the original owner, though it has
been used ag s highway without interruption for over fifteen years,
and the public must construct apew the road and bridges which
gomo ingenious surveyor may discover is not on the true astrono-
mical line that is indicated by the course of the described road
originally intended to be get out.

We are asked to assent to this view of the law on tho grouund
that as all parties were mistaken in suppusing the road so con-
structed was on the proper line, and that plaintiff and these under
whom he clzims could not be supposed 0 have dedicated the land
actually used as & highway to tho purposes for which it had been
so long cpplied. Under the present state of our law it is not
necessary to discuss this question at any length: but for myself I
shall only add, that it wonld require much stronger authorities
than I have as yoi met with to induce me to assent to the propo-
gition. I think, however, section 313 of the Upper Canada
Municipal Act, Con Stat., ch. 64, sots the question atrest. It
enacts that any roads wheroon the public monoy has boen expended
for opening tho same, r whereon tho statute labour has been
usually performed, shall bo deemed pudlic highways. 1 think
the ovidence cstablishes that this is such a road.

Tho amount of the verdict being under twenty pounds, and no
misdirection on the part of the learned judge, itwould in ordinary
cases bo allowed to stand, but as thisis a case in which tho rights
of the public are to s cortain extent involved, and one which, if
the verdict is a-lowed to stand, their rights might be prejudiced,
I think wo ought to grant & new trial.

Rule absolute for a new trial on payment of costs.
Per cur.—Rulo absolute.
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COMMON LAW CHAMBERS.

(Repe . by Rovr, A. YIaRRI30N, Beq., Barnisteral-Law )

GILLESPIE BT AL V. SHAW ET AL.

Attorney -Costs—Atlorney and hent—Parly and party—I~cssure—Specel are
{ Sheriff— 1y

9

Wharo an attorney, having had for theeo years a judgment on confession for a
iarge smount, guve defundants to understand thiat his charges aganst plaintiff
wery $200, wbich defendants understood to mean al} his charges, lncloding as
well couts betwoen party and party as costs between attorney and cliert, which
sum defondants, in cansiderstion of forbearance, promised to pay and did puy,
the attorney was pnot allowed afterwards to treat the $30 as pajid for costs
between attornoy ana client only, and to proceed for costs botween party and
party incurred prior to the giving of tho nowe

Where defendants, jn 1850, in conslderation of forbearancs, promised to pay a
demand of $200, which .he attorney ssid ho had charged to his clieuts, but
which waa not strictly in wholv rocoverable from defendants, it was held that it
was too Iato in 1863 to call upon tho attorney to deliver a bRt ot items for the
£200, although auch a bill was demanded at the time the note was given; and
1t was also held that the pressure of an vxecution against lands in 1560 was nut
1 suflicient ** apecial circumstance™ o entitle applicant to have his applicativn
stecved, notwithatanding, tha lapse of ime.

Quare~The right of the sbenfl tu poundage wher monay is apparently medo by
pressure of sxecutions in his hands, but not made by or through him?

(Chatnbers, Keb 2, 1864.)

Robert A. Harrison, on the 11th July last, on behalf of the
defendants, obtained & summons, upon certain affidavits and
papers, calling on the plaintiff’s attornoy (Hon. J. S. McDonald)
to show cause—

1. Why he should not, within two weeks, or within such other
time as should be appoiated, deliver to the defendant James Shar,
or to his son Henry D. Shaw, their attorney or ageat, & bill of
costs, containing items of the services rerdered by him in this

cause as sttorney for the plaintiff prioc to 18th February, 1860, |

and for which he exacted the sum ¢f $200 from the said James
Shaw and Heory his son.

2. Why ho should not givo credit for all sums of money received
by him a9 such attorney from the defendant James Shaw or his
son, for or on account f costs in the causo.

8. Why the bill, whes delivered, with credits, should not be
roferred to the Master to be taxed.

4. Why the said attorney rbould not refunl what, if avything,
should, upon the taxation, appear to have been overpaid.

6, Why the Master should pot tax the costs of the reference,
and certify what, upon such reference, sh.. 1 bo found due or
owing to or from either party in respect of such bill and demand,
and of tho costs of such reference, to be taxed according to the
event of such taxation, pursuant to the statuto.

The summons also cailed upon the attorney to ehow canse—

1. Why he should not deliver a bill to James Shaw, containing
items of all services rendered by him in this cause as attorney for
tho plaintiff, othor than tho serv.cs already mentioned ; and for
which, or some of them, the sheriff of the United Counties of
Lanark anod Renfrew was authorized by tho attorney to levy upon
tho lands of tho dcfendants the sum of £27 16s 5d.

Then followed heads nambars 2, 3, 4, §, the sameo as those above
set out with respect to his first charge.

The summons then cailed upon the sherif tc show cavse—

1. Why he should not bo deprived of all poundage and claim of
poundage in this cause.

2. Why be should not be deprived of the cost of advertising the
defendants’ iands, and all claims in respect thereof.

8. Wby ho should not deliver to the dcfendants a bill of his
charges for all services nccessarily and reasonably perforaed by
him in relation to the writs of execation placed ic his hands in
this cause.

The 4th, bth, 6th and 7th heads then follow, preciscly as the
2nd, 3rd, 4th and 6th in the charges above stated.

The eummons next called apon tho plaintiffs to show causo—

Why, upon payment to the attorney and sheriff of what, if any-
thing, should bo found to be due to them or either of them, the
plaintiffs should not cause satisfaction to be entered cn the roll in
this cause.

The summons then called upen the plaintiffs, tho plaintiffs’
attorney snd the shenff to show cause—

Why such other order as might be neceseary should uot be wade
28 to costs or otherwise howsvever.

Thin summons was cnlarged from time to timo until the 16th

‘I:efcmber last, when it was argued before Mr. Justice Adam
Vilson.

James Shaw, one of tho applicants, swore that he and Richard
Shaw gavo a confession of judgment to the plaintitfs, on which
Jjudgment was entered on the 29th September, 1855; that J. 8.
Macdonald was the plaintitle’ attorney; that the plaintiffs’ costs,
taxed on entering judgment, wero £7 143, 4d.; that on the 17th
Septewber, 1257, & fi. fu. against lands was issued and dolivered
to the eherift of Lanark and Reafrow (copy and endorsements
annexed) ; that up to the month of February, 1860, various pay-
n:ents were made to the plaintifls, when an arrangement was made
with them that Henry D. Shaw should becoms security to the
plaictiffs for payment of tho greater part of the bsalance then due,
anl that he should give his promissory rotes to the plaintiffs for
the same, which be did; that when this arrangement was mado
the plaintiffs insisted that as a part thercof, all tho costs, charges
and expenses which their attorney had up to that time a right to
claim in any way, whether as between party and party and taxa-
blo against the defendants, or as betwoen attorney and client and
only claimable from the plaintiffs themselves, should be fully paid
by the defendants to the said atterney; that, in the presence of
A J. Patterson, then acting as the plaintiffs’ agent, and of H. D,
Shaw, he applied to J. 8. Macdooa d, in his office at Corawail, for
a bill of his costs, charges and cxpenses, so that he might know
the amount, when the said J. S. Macdonald stated that the amount
was £50; that, thinking the amoint exorbitant, he asked J. S.
Macdonald what it was for, and tc give him a bill of particulars,
which he refused to do; that a letter produced, marked B, is in
tLe handwriting of J. §. Macdonald and is the letter enclosing the
notes to be gigned by his son Henrg, in favor of the plaintiffs, in
pursuance of the arrangement, and clso the note for 3200 for tho
said costs, &c.; that the letter produced, marked C, is in the
handwriting of J S. Macdongld, wherein he replies to some
remounstrances mede by H. D. Shaw in regard to his claim; that
on the 8th March, 1860, deponent made a note for the $200, pay-
nble to and endorsed by his son, at sia months, which was sent to
the plaintiffs cxpressly for the said claim of $200 by J. S. Mac-
donald, and which the plaintiffs transmitted to him, and which
note was afterwards paid ia full by Henry D. Shaw: that on the
Gth February, 1863, the full balance of principal and interest was
paid to the plaiotiffs, and tho receipt annexed, marked D, was
given by *bhe plaintiffs; that notwithstanding the payment of the
$200 to J. &. Macdouald, the sheriff has been instructed by him
to levy from them tho sum of £27 10s. §d. upon the writ against
lands; that the paper produced, marked E, was the certificate of
the sheriff setting forth the items composing the £27 16s. 6d.;
that, excepting three rencwals of the writ against lands, and
whatever necessary letters were written after February, 1860, all
the items in the certificate were anterior to the pasyment of the
$200, and were abundantly covered and satisfied thereby ; that he
considered the claim for $200 to bo cxorbitant at the time, but as
tho plaintiffs would not complete the arrangement unloss it was
paid, he and his son were obliged to submit to it, but considered
tho claim attempted to be coforced through tho sheriff and levied
(as if the $200 had never been paid) a grievous imposition, and
contrary to all that is just, fair or right; that notwithstanding 1t
was agreed between the plaintifis and defendants that in case
. D Sbaw met the paymentR which ho had undertaken to make
ag aforesaid, the defendants’ lands should not be advertised or
brought to ssle, the sheriff, without any authority from the plain-
tiffs, as appesred from tho letter of one of them, annexed, marked
F, adverused tho defendant’s }ards ior sale in the end of 1862, and
has since kept such eale adjorrned from time to time; that the
shoriff threatened to proceed $o 8 sale unless the costs and charges
claimed by tho plainvffs’ att rney, and also the sum of $226 7be.,
which the sheriff clsiwed for poundage nod other fees, ae men-
tioned in the memoranduu: anuexed, marked G, wero paid to him ;

. and that as no money had ever been paid to or through the sheriff,
| or kad ever been collected by him, bis claim for poundage was
'illegal.

i

Henry D Shaw confirmed the affidavit of James Shaw, so far as

i he (Henry D. Shiaw) i3 coucerned, and verified, among others, the
i followipg documents, viz. : —A copy of letter sent by him w J. 8.
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Macdonald. A copy of n second letter sent by him to J. S. Mac-
donald. Copies of three letters sent to plaintiffs, and the answers
thereto. Tho promissory note for $20U, and the plaintiffy’ letter
acknoywledging tho receipt of the money to pay the note, and trans-
mitting the note. Copy of . fa, issaed 17th Scptember, 1857,
renewed five times, indorsed to levy £3,888 15s. Ad., with interest
from 14th July, 1857 ; £7 14s. 4d. costs taxed, with interest from
the 29th September, 1855 ; and £2 8s. 7d for writs and sheriff's
fees on former writs, and 20s. for each renewal. The letter of the
plaintifis’ attorney, dated the 18th day of February, 1860, sending
the notes to be signed, including the ono for $200 (with respect
to this one he gaid, ¢ You will also require to sign the note to
myself for $209, to cover my charges and trouble in this affair,
now running over five years. I must have this closed now.””) The
answer to this, dated 23rd February, 1860, from H. D. Shaw to
J. 8. Macdonald, in which . D. Shaw says he encloses the notes
for tho plaintiffs’ claim, and ¢¢ your letter avd note for $200 I
haunded to my fatber, who resides at Smith’s Falls.” The answer
to this, dated 25th February, 1860, from J. 8. Macdonald to
H. D. Shaw, in which he says he would retain the plaintiffs’ notes
till the one for $200 was sent. He adds, ‘I care not what
arrangements you may enter into as to that amount; the condition
of the acceptarce of your proposal, according to my instructions,
was, that tho charges to which plaintiffs were liable should bo paid
by you.” H. D. Shaw’s lotter of the 27th February, 1860, to Mr.
Macdonald, alleging that the giving of tho noto for the $290 or the
sottloment of his costs was not a condition precedent to tho
arrangement being a final one, which wags made at Cornwall, and
that, as he understood it, J. S. Macdonald and James Shaw were
to settle the costs betweer themselves. A letter from H. D. Shaw,
dated also 27th February, 1860, to the plaintiffs, argning againgt
J 8. Macdonald’s view of the scttlement, and of his (H. D. Shaw’s)
being liable for the costs. A letter from tho plaintiffs to H. D.
Shaw, dated 28th February, 1860, saying they understood from
Mr. Patterson ¢ that the payment of Mr. Macdonald’'s charges
was one of the conditions necessary to give effeot to the agroement
in other respects. A letter from H. D. Shaw to the plaintiffs, dated
2ad March, 1860, in which hosays his father asked J. S. Macdopald
for o bill of particulars, which had not been rendered, and
¢ Shonld my father pay a bill of such an amount without knowing
what it is for, or is Mr. Macdonald’s charge for drawing up a con-
fession of judgment £307” He also says, ¢ At the same time my
father desires me to say that ho is willing to pay what just legal
claims you have gone to st his expense; or if you will say that
Mr. Macdonald’s claim of £50 for what be has done in this canse
is & just one, ho will pay it—wishing, however, to be furpisbed
with a bill of particulars, to ascertain what the claim is made up
of—also wanting to know if Mr Macdenald’s claim covers all
charges in this cnsos, whether with sheriff or otherwise howso-
ever.” A letter from the plaiutiffis to . D. Shaw, dated 6tk
March, 1860. They say—DMr. Macdonald agrees with Patterson
that payment of his charge of £60 was part of the arrangement.
Tt is & matter for which ho declines to give any detailed account,
but conaiders ho is ontitled to the amouat named for the trouble
and responsibility he has bad in advising in this matter. Wo
admit he has had a good deal of trouble, first and last, extending
over & periog of five years, and during which time numerous stays,
&c., bave taken place, at the instance and for the benefit of tho
defendants, and searches «t ours (sll including consultations and
opinions, and & good deal of cerrespondence), for which we are
liable to Mr. Macdonald; and slthough we might not bo able to
recover tho wholo amount under exeoution, we consider we are
entitled to be relieved from the payment of it, in consideration of
tho delay granted, and ia conformity with the arrangement to that
effoct at Cornwall, when, so far as wo have heard, no objection
was made by your father to the smount named by Mr. Macdonald.
Mr. Macdonnld says his charge is exclasive of sheriff’s fees.” A
letter from H. D. Shaw to the plaintiffs, dated 8th March, 1860,
stating that ¢ In consideration of your stating that you are liable
for the claim in question to Mr. Macdooald, I enclose you note
made by my father and endorsed by me, at six months, payatle at
your office, for £50, being in settlement of all claims for legal
advice and espenses that J. S. Mucd.nald has agaiust you.”

A,

sayiog they had sent the noto for £50 io J. 8. Macdonnld. The
noto itsclf. Tho acknowledgment by tho plaintifls to H. D. Shaw,
dated 15th Septembor, 1860, of the amount of the nuto transmitted
by H. D. Shaw. A receipt in full of debt and interest from plain-
tiffs, dated 6th Fobruary, 1863 A letter from plamntiffs to H. D.
Shaw, dated 16th November, 1862, rejecting il. D. Shaw’s pro-
posal, and saying they will not disturb the arrangement made
unless tho whole amount is paid, and saying the advertising of the
lands has not been at their instanco. Tihe detniled statement of
costs, amounting to £27 16s. 56d., still claimed by the plainufls’
attorney, dated Gth July, 1868, beginning with the costs taxed on
cntering judgment, £7 14s. 4d. The memorandam of the sheriff 's
fees, olmming poundage on £4,000, $260; filing and return of
writ, 75¢. ; two notices for papers, S1 each, §2 ;—$262 76¢c.

Tho sheriff made affidavit—that on the 18th September, 18567, ko
roceived ji. fu. agaiost lands to be executed ; that writ remained
in his hands (oxcepting when taken to bo renewed) in full forco
from 18th September, 1857, to date (20th August, 1€63); that
about the respective dates thereof he received from plaintiffs’
attorney lotters produced respecting the writ; that at the special
request of the defendant, he delayed obeying said instructions, in
order to procure for them if possible an extension of time, * but
finding that I could not, and that the time was nwarly oxpired, 1
obtained a description of the defendants’ lands, and was about to
advertise the samo for sale, and partialiy prepared the advertise-
ment, when I wag made awaro that some arravgement had been
mado between the parties for securing the payment of the amount
endorsed on the writ, or the larger part thereof; that such
arrangement, 8o far as I believe, has been carried out,’” &c. ; that
arraugement was made by pressure of writ, &o.—lands were worth
£38000; that about tho lst September, 18568, he received a lotter
from plaintiff '8 attorney (produced); that about the end of Uctober,
1862, other creditors of defendants pressed their executions
against their lands in his hands, whereupon he advertised theo
lands—adsertisement first published about the 6th November,
1862; that the plaintiffs’ attorney knew of such advertisemest,
and wrote a letter (produced), and that about £400 of debt was
then duo; that obout the 8th Rebruary, 1863, he received a lutter
(producod) from plaintiffy’ attorney; that, some dispute arising as
to costs, he wrots to the plaintiffs’ attorney, and received letter in
answer; that while writ was in Lis nands, it was his belief the
writ was in force, and had priority over other writs against defen-
dants; aad if priority had not been so preserved, settlement by
tho defendants would not have been made.

Hon. J. S. Macdonald, the plaintiffs’ sttorney, made affidavit—
that the defendants pleaded for time on the exacation, and spoke
of its being renewed from timo to timo; defendants thus got time
for nearly three years; that before the conclusion of the arrange-
ment, in 1861, with Mr. Patterson for plaintiffs, defendant desired
to know if it would affect the validity of the execution against
lands, which was still to remain as a guarantee for the fulfilment
of the arrangement, and, as Shaw oxplained to him, the modo of
settlement which had been arranged; tbat his charge against
plaintiffs for consultaiions and for speoial attendances, expressly
demanded to be held in Montreal, on the sukject of this claim, and
for lengthy attendsaves also in his office a8 Cornwall, which con-
sultations and attendances, together with correspondence, extended
over five years, was $200; that e recollected distinctly tclling the
psrties present the ohargoe of $200 was against the plaintiffs aione,
and it was of no consequense how the plaintiffs and defendauts
sottled—he should look to the plaintiffs alone for that charge; that
he never meant or contemplated that the taxed costs included in
tho f. fa., nor the writs, &o., should form part of the $200, as it
was part of tho arrangoment that tho writ against lands should
remain in the sheriff’s hauads as security, to bo acted on in case of
default (88 proof of this bo roferred to his lester of 27th March,
1860, to plaintiffs) ; that it was always his inteation to charge his
clients snth a feo of $200, irrespective of any arrangemont between
the plaintifis and defendauta. The letter from humself to plaintifis
says, < The noto for $200 may be regarded as covering my charges
ancnt your suit against the former (James Shaw), except the small
amount of costs mcluded in the judgment, sud the writs of execu-
tion 1ssued thercon, which, I take it, you have included in your

letter from the plaintiffs to . D, Shaw, dated 10th March, 1560, | several settlements. With the sheriff's fees I have nothing to do."”
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J. 3. McLonnan, a partaer of 1. 8. Macdonald, made affidavit
that he was a stadent of J. 8. Macdonald’'s when zettlement way
made, and that he is aware the §200 was given for the amount to
bo charged by way of retainer to plaintiffs as well a3 for consulta-
tions aud lengthy correspondeace about the suit,

James Stiaw, in reply, made aflidavit—that tho writwas to stand
a8 & security over bis lamis for the dus puyment of tha notes by
H. D. Shaw; that whea he asked J. 8. Macdonaid for a b’} of
particulars of the £50, J. 8 Macdonald snid ** ho would ,ive no
bill of particulnrs,” and, Mr. Patterson refusing to carry out the
arrangemont unless he agreed to pay the £60, he was obliged to
pubmit; and that J. 8. Macdonald never gaid to him the £50 was
o charge ngainst tho plaintilly alone, ivrespective of the costs of
tho suit; and ba (deponent) understood it to be jo full of all costs
and chargor of overy kind, save shoriff's fees.

8. Richards, Q. C., showed caue for J. 8. Macdonsld sad the
plaiatiffs,

Mr. Watt ehowed cause for the sheriff,

Robert 4. Harruson in support of the summons, argued that tho
$200 noto was given for costs; that it covered alf costs up to the
time it was made; thata persen who hag paid, or is liable to psy,
the bill of an attorney, may have an order for the delivery and
taxation of tho attorney’s bill (Con. Stat. U. C. cap. 35, aec. 38;
Inore Lees, & Beav. 419 ; Ia re Thomas, 8 Beav. 145; In re Beasey,
8 Bounv. 338; Pamter v. Lisnsell, 8 Scott, 485; fu re DBynold, 9
Beav. 260; In re Glass and Macdonald, $ U. C, L. J. 111} ; that
where tho application is for the delivery of a bill, and not meroly
fur refercnce of a bill to taxation, thore is no limitation as to time
of application (/. ses. 28, ef s2¢.}; that ¢ the specisl circum.
stances” clauses ave therefore inspplicablo in such o case (seo,
30); that even if applioable, the pressure of the attorney at the
time the noto was given was sufficient * gpecial circumstances”
{{nre Bennets, 8 Beav. 467; In re Jones, £5. 4795 In re Wells,
16, 416; In re Tyson, T Besv, 496; Erx parte Wikmson, 2 Coll.
923 In re Rawe, 22 Beav. 177 ; In re Kmnear, 5 Jue. N. 8. 423,
Inre Lett, 8 Jur. N. 8. 1219; JIn re Pugh, 8 . 2. N. 8. §86);
tnat thereference may be had not only after paymer t, but after pay-
ment and an agreement not to tax { Woosman v. Woods, 1 Dowl. P.
C. 681; fnre Stepheney, 2 Phill, €. C. 662); that ho shoriff, not
having made the money, wae not entitled to poundage, but only to
reasenable remuneration for services ectuslly roundered (Morris v,
Boulton, 2 U, C, Cham. Rep. 60; Corbet v. McKenzue, 6 U. C. Q.
B. 665; Tiomasv. Cotten, 12 U. C. Q. B. 1; Walker v. Faurfleld,
8 U. C. C. P. 98; Henry v. Commercial Bank, 17 U. C. Q. B. 104;
Brown v, Joknson, 6 U, C. L. J. 17).

Apax Wirsow, J.—The firat question js—assuming that the
two claims of 3200 and the costs of the suit might both bave been
made by the plaintiffs’ attorney st the time when the eettlement
of February, 18€C, took place, were they both mado ornot?  If
thoy were both made, or can be presumed to have been bath made,
then will arige the question, whether they both can be main.
tained? If they were not both made, or cannot be presumed to
have both been made, then it will not be secessary to nonsider any
other than the one which was go made.

To determino this question I must ook at the statements made
concerning what took place at the time respecting it. James
Shaw in the sixth paragraph of bis first affidavit says—** When
the arrangement was made in Febroary, 1860, the plaintifis in-
gisted, a3 o part thereof, that all costs, chorges and expenses
which their attorney had, up to that time, a right to olaim in any
way, whethor as botween party and party, and taxable against the
defendants, or a8 between attorney and client, and only claimable
from the plaintiffs thomselves, should be fully paid and satisfied
by the defendants to the said attorney.” Henry D. Shaw con.
firmsg the affidavit of James Shaw. Tho documents filed by the
defendants’ attorney upon this point are to the following effect :vm
Letter of J. 8. Macdonald to Richard Shaw, in mistake for . D.
Shaw, dated 18th February, 1860 saying—** You will also require
to sign the note also herowith to myself for $200, to cover my
charges and trouble in this affawa, now runviag over § years, [
muet have this closed pow.” Same to . D. Shaw, dated £5th
Fobruary, 1860— 1 will retain the notes you sent until the oune
you sent to cover charges shall reack me. I care not what
arrapgement you may enter into a9 to that smount. The condi-

tion of the acceptance of your propesnl, according to my insteue-
tiong, was that the charges to which the plaintiffs were hable
should bo paid by you.” The plaintiffa' Jetter to H. D. Shaw,
28th Febryary, 1860+ Whea Mr. Pattersen returned from Coru-
wall we understeod {rom m that the payment of Mr. Macdonald’s
charges was one of the conditions necossary to give effect to the
agreement in cther vespects.”  Letter from H. D, Shaw to plun-
utly, 2nd March, 1860~ At tho same time wmy father desires me
to say that he is willing to pay what just legal claimg you have
goue to ot his expense; or if you will say that Mr. Macdonald's
clsim of fifty pounds for what ho bas dono in this case ia & just
ano, he will pay it ; wishing, howaver to be furnished with a Wit
of particulars, to ascertain what tho claim is made up of ; also,
wanting to know if Mr, Macdonald's claim covers sl charges in
this case, whether with sheriff here or otherwise whatsoover
Letter from plaintiffy to H. D. Shaw, 6th March, 1860, saying~
« Shortly after its receipt” {the receipt of H. D. Shaw's of 2nd
AMarch? ** we had sn opportunity of making kuoown its comtents
to Mr. Mnedonald, who happened to call at our office on bis way
to Quebee,” * ie agrees with Mr. Patterson, &e.* ** He declined
ty give any detailed uccount, &¢.”  **We admit ho bas bad a geod
deal of trouble for which wo are linble 1o him; and although wo
might not bo able te recover over the whole amount under execu-
tion, we consider we are entitled to be relieved from tho psyment
of itin consideration of the delay granted, &e.' ¢ Mr, Macdonald
2nys his charge is exclusive of eheriffs fees,”  Letter from . D.
Shaw to pinintiffs, 8th March, 1860, sending thercin the §200
note, * being in settlement of aff claims for legal sdvice and ox-
penses that Mr. J. 8. Macdonald has against you iu suit ogainst
James Shaw and son up to this date.””  From the defendants’ case
1 can form no other opinion than that the two hundred dolisrs
was mn full of all clsims whick Mr. Macdosald bad in that suit
against the plaintifis, and which would necessanly include thoso
which the plaintiffs had against the defendants—that is, the costs
between nttorney aund client nocessarily include those between
party and party, and something more. bir. Macdonald in his
Jetter of the 18th February, 1860, speake of the $200 ¢ to cover
10y charges and trouble in this affair, now ranoing over & years,”
and waking no distinction between party svd party snd as
betwesn attorney and olient, aud giving ne intimation that he still
mecant to ¢laim the costs in the suit. So again in his fetter of the
25th Febroary, 1860, Mr. Macdonald speaks generally of the note
for $200 to cover charges, and that his instractions were thai the
charges to which the plaintiffis were, liable abould be paid, &c.
Now, to cover chargea meaus, of conrse, unless olearly sud ua-
equivocally cxplained, all charges, and not only & purt of them;
and that defepdants were to pay all the cbarges ¢ th-t the piain-
tiffs were liable for,” shows that the defendants had to pay some-
thing more thaa taxed or taxable costs, but still including such
costs. The plaintiffs, too, in their letter of the 28th February,
1860, speak gouerally of ¢ Mr. Maconald’s charges.” . D. Shaw
in his letter of the Znd March, 1860, to the plaintiffs, desives to
po informed by them ‘¢ if the B200 covers alf charges in this case,
whether with the sheriff here or atherwige whatsoever;” and the
plaintiffs in their Jotter of tho 5th of March say, that Mr. Mac-
donald says ¢ the $200 is exclusive of sheriff's fees.” Surely if
it were also exclusive of any otAer charges, especially the couts of
the snit, this sum could bave been excepted aiso? Does not thig
very letter shew that the $200 did inslude, in the plaintiffs’
opinion, the costs iz tho suit; for thoy say we might not be sble
to recover the whole amount under execution, but we consider wo
are entitled to be relieved from tho payment of it! They could
not have so written if they did believe that no pare of the $200
was recoversble under this exccution, because it was altogother
beyord the costs in the suit. Under this information and impres-
gion to be gathered froit the very outect, but here very plainly
stated, 11. D. Shaw gives ‘20 note for $200, telling the plaintiffs
that tho note is in settlement of all clawms for legal advice nnd
expenses that J. 8. Macdonald has against them in the suit against
James Shaw and son up (o this date, and the pleintiffs accepted i,

It is impossible, therofore, that tho plaintiffs can compel the
defendanis to pay the costs of the smit in addition to this 3200,
and, therefore, Mr. Macdousld, as plaintifs’ attorney, can enforce
no such claim, eitber against the defendants, whatever ho mny
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do or bo ablo to do ngainst the piaintifly themselvea; which it is: $200.  He refused to give tho defondanta a bill of particulars of
not uecessary for e to decide, althodpu 1 should think there N such glaim. The p!mnujfs would not settle with the del’wn.dants
would be some difficalty in doing even this. unless they would pay this sum to discharge them. Tho plaintftfs
This 8 the view wiueh [ tako of the case from the defend- ' and the dcteadants congonted to do 8o, not to the attorney but to
ants’ statements; and the question is, can 1t be or is it displaced Uihe plaisutls, and accordingly did pay it to the piainu‘ﬂs in full
by the answers en the part of Mr. Macdonatd?  The pluintiffy ; settlement 1o that time, And they pow, in July, 1263, ask to
themscives make no statement whatever.  Now, Macdonald stutes | havo the items of this claim rendered and referred to tazation,
very pasitively that he told the parties present st tho sertiement ' and the balance, if any there be above what was strietly clatuable
of February, 1860, that Lis charges of $200 was againet the plain- | by the attorney from ins clients, refunded to them. 1° this can
iiff nlone, and that it was pe consequence to him bow the plain- e done, it must, I think, be only under such *special circum.
tiffs and defendants settled, as he should look to the plaintiffs ' atances™ as the statute clearly contempiates ; and becauss the
slone for that chargo. He also says that Me. Patterson for the : plaintifia, a9 ¢ the partics chargeablo,” might have made such
plaintiffs required the defendants to pay this charge a3 part of tho , application themselves. But I am quite olear that the plaintifty
arrangement for a settioment, 83 the expense had hoen tncarrod ® could not and cannet so apply, and I refer {0 tho decision of Mr,
for their convenience. I bave no doubt that Mr. Patterson did ! Justice Hagarty in Ke Glass, roported io 9 U, C. L. J, 811, and 10
require this to bo borne by the defendants, but one would also | the‘ authoritiea theva cited, ng conclugive upon this point, The
suppose ho did not mean that the plaintifis should remsis liable | plaintiffs are quite coacluded a8 between themselves and their
03 they wera for the costs of the suit at the time this scttlement | stiorney from re-openisg this charge, and the defondants are,
was being mado; and it may be quite true that the $:00 might bae | therefore, aleo concluded. X
and wos, a8 stated te have been, o charge against the plaintiffs| It is often tho case, hawever, that the defendants in such & case
alone, for ne doubt it was so, as it ceriaioly was not & charge | may have full relief against the plaintiffs themselves, although
aguinst the defendants to that extent. But that leaves the very i they cannot reach the plamtifiy’ attoraey.  And the next question
point untouched—whether the $200 did or did not include the costs | i3, whether upon this summons { ¢an msko sn order thot the claim
of the enit: and it may well bo said that the 5200 was stated to | of $200 should bo submitted to the master as botween the plain.
have been » charge against the plantiffe alone, because it iucluded | tiffs and defendanta? I think I¢annetdoso. Theplainuffs have
a considerably larger sum than the were costa of the suit, yot it  not been called upon to saswer such & case specificaily, but even
mny oot have been the fact that it was stated to or waa uederstoad ' 5f they were, I de ot see how I could make such ac order, for in
by tho parties that the costs of tbis suit was ta be paid by the | the event of any deduction beieg made from that sum the loss
defendants, or were claimed by Mr. Macdonald, in sddition to the | woold fall solely upen the plainuffs; arl this way the very thing
sum of $200. Mr. Macdousld does not sy that he made apy such | that the defendants themselves represented to tho plaintiffy so
statement, or that the parties urderstood azything differently fror  particularly in their bargain with the defendaots, to have stipu.
whot is now expressed by the defendarts, that the 3200 includes | lated that defendauts should guard the plaintifis from: and now,
all the costs up to that date, except the sherifi’s fees: but he ( having paid this amouns to the plaintiff, and baving bad the full
80ys {which is no doubt the fact) that I never meant ar contem- ¢ benefit of the bargair by an indulgence of moro than three years’
plated" that the taxed costs, nor the writs, &c., should form part | time, it would be a gross breach of faith on the part of the defend-
of this sum of $200, so charged against the plaintiffs: and the ' snts if they could draw the plaintiff into 8 controversy now res-
letter ho refers to of the 27th of Msrch, 1860, addressed to the ' pecting these cosis which the defendants solemuly engaged they
plaintiffs, s certaioly a corroboration of thet fact {if 8 corrobora- | would not do when they obtained the very great favor from the
tion wero required) becausc he there says distinetly to cover all | plaiatiffe which saved them, as it appears, from utter ruin, at no
* his charges, excepting thoe costs in the jndgment.” Dat this | other gain to the platntifis personally than the payment of G per
letter was written nesrly six weeke after the arrangement was | cent. interest. The case of Smith v. digar, 1 B. & Ad. 603 would
made, and is communicaled ta the plaintiffs alone. 1f they are | shaw, if suthority were sauting, thet the plaintifis might make
willing to accept of this view of the case, it is quite right they | this demand upon the defendants for the forbearance they wero
should be bound by it.  But it can wmake no difference as far as | getting, aud that the defendants can got uo relief against it.
the dofendants are copcerned ; nor does it it at all overrale the | As to the sheriff, be is eutitled to some fees, because be had the
atatements contained in the letters above referred to, of the 18th { wrig in his hands for execution for s period of two years, during
and 20th of February, 1860, that the $200 were to cover “my ! all which time it was in full force—that is, for ths year from its
chavges and trouble in this affair, now runniug over & years;” | first issue, and for ihe first renewal of it for one year longer. If
for these statements were made pearer to the time of the seltle- { o did snything during that time swounting to a levy, he may
ment than wag the letter of the 27th of March, and they wero | bp entitled to poundsage ; but I cannot wake out from kis affidavit
made to H. D. Shaw, who was to pay all charges.  Mr. Macdonald | or from the pepers he has filed, that he hag advertised or made or
nlso saya it was always his intention 1o have charged his clients | procured o hist of lauds for seizure or sale during these two years.
$200 for his services, irrespective of any arrangements between | And althongh he certainly has since advertised the defendants’
the plaintiffy or defendants by which » settiement wight be brought | lands for enle, and although all parties, plaintifs, defendants anid
about. This is not disputed; for the question is, what was said ’ sheriff, considored that the writ was suill a continuing and walid
to and done towards the defendants at the time of tho settlement | writ in his hands for cxecution (for it was expressly agreed
in Februnry, 1860, respecting Mr. Macdonald’s costs, and 1ot petween the plaintifis and the defendants that the writ should
what was intended by Mr. Macdoeneld, and ot stated 2nd not un- | remain in the sherifi's bands a8 a sccurity upon the defendants’
derstood ; for just the contrary sppears 1o have been understood | jnnds, sgainst the default of H. D, Shaw o meet the notes which
by the defendants, and, I think, by tho plaintiffs or their agent, | ho had given), yet as it has been decided that only one rencwal
tou. of the writ can be made {Netlson v. Jarms, 13 U. €. C. P. 176) it
I am obliged, therefore, to say that the sum of $200 was to | follows that in stric. law, whatever tho parties may then have
bo i full of the plaintiffs’ attorney's whale costs, aod of sl costs | supposed to the contrary, mo legal proceedings could be taken by
and charges whatsoever, excepting shentf’s fees, up to the time of | thy gherif after the expiration of one renowel, unless in continua-
settlement in February, 1560; and that the costs of the suit and | yion and completion of such proceedings as had been validly com-
writs, &c, incurred up to that time, being mncluded in that sum, ' mepeed by tho sherif while the writ was still in force. It msay be
have been alresdy paid and are not cimmable from defendants 88’ ghought 1o be searcely generous on the part of the defendante to
o sum distinct from the $200. Vresist the claim of the ~heriff to some greater compensation than
Then a3 to this sua of $200, treating it 89 the costs between he may be eptitled to under the strict appheation of the law, But
aftorney and clivnt, and as necessarily welwding the eoste of the | with this I have nothung to do. If thcﬁshemﬁ‘ is & loser in this
suit ns between puarty and party, can the pluntifis’ siturney be | respeet, he has nimself chuelly to blame, for it was unquertionably
called upon to render a bill of them, and to hsve them taxed as | pot his place, in the face of the many directions from the plmn;
asked for by the summons ?  The defendants, in Februsry, 1860, | tiffs’ attorr ¢y to proceed on the wnt, ** 1o delay ot the defendants
were told by the stteracy that bis charges against Lis chents wero | request cboying sald instrections, in order to procure for thew, if
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possiblo, an extension of timo:” and he will not bo tho first one | gise suretios to keep tho peaco. That accordingly tho said Deteo-

who, after going out of his way and incurring serious risk to serve
another, bas, notwithstanding the great servico ho has readered,
received peither pay nor thanks for bis pains. I cannot say posi-
tively the shenff is not entitled to poundage, for 1 cannot make
ont with certainty that he did not make a sufficicnt levy during
the two years the writ was in forco, to cutitle him to it. 1 can
only say that he 18 not entitled to i1t unless ho did make such a
levy, and it will be for the master to determino this.
rather from his aflidavit that he did not make a lovy within that
time. I must, therceforo, refer his claim to the master for taxation.

As to the plaintiffs’ attornoy, I must discharge the summons 8o
far as it rclates to the $200, because the defendants are not enti-
tled to re-open the settloment which was made as to thas sum,
cither against the plaintiffs’ attoraey or tho plaintiffs themselves;
but I must make the summens absolute as to tho sum of £27 16s.
6d., in order that the plaintiffs’ attorney may, if 80 disposcd, fur-
nish a bill of such items which he may claim to bo entitled to for
services performed since tho gettlement of February, 1860. And
I must direct that on pnyment by the defendaats to tho purintiffs’
attorney of such costs as may be allowed to him, from the time of
the settlement in Februarg, 1860 ; and on payment to the sher’ T
of such fees and expenses as may be allowed to him, the plaintiffy
shall sign satisfaction of the judgment io this cause, upon payment
to them of the costs attending the same.  Aad for the purpose of
giving etfect to this order, I shall refer the questions of taxation
to tho master.

I shall make nc order as to the costs of this application for or
against nuy of the parties; but the costs of the reference shail
abide the ovent.

Order accordingly.

GLENNIE v. RoSs.
Cumac~drrest by ajrick—Denial— Effect thereof.

Whero application wasmade for the discharge from custody of & defondant, arrested
under & writ of espisr, upon tho ground that his arrest was procured through
a trick, by means of the use of criminal process, which, when it had served its
purposs was abindoned, and the aflldarits filed {n answer, Dositively denfed the
trick and all collusion of every kiud, tho judge without inquring 1ato the
question, whether thie arrest of defendant under the critninal procees was logal
or iilegal, discharged the summoua

(Chamuvers,” Ped. 5, 1564.)

Delendant obtained a8 summons calling on the plaintiff to shew
cause why the arrest of the defendant under the writ of capras ud
respondendum, issued in the cause, should not be set aside, and the
defendant be altogether discharged from the custody of the sheri¥
of the county of Waterioo, on the ground that the defeadant was
collusively arrested in tbe city of Toronto, and taken to the town
of Berlio, 1 the county of Waterloo, under aud by a virtue of a
warrant on 8 crimival charge, aud on a charge that he had
thereatened to take the life of the plaintiff, for the sole purpose
that be might be arrested under said writ of capias at the said
towa of Berlin, instead of the said city of Toronto, and that having
been so arrested on said charge, and conveyed to said town of
Berlin, he was then given up by the officer who had him in custody
on said charge, to the cflicer who arrested bim under said wnit
of capias ad respondendum, and on grounds disclosed in affidavit
and papers filed.

Defendant swore that on Saturday, 16th January last, he was
arrested under and by virtue of a capias ad respondendum issued
in this cause, and was then imprisoned in the common gaol at
Berlin, in the county of Waterloo, and had ever since been de-
tained a prisoner in custody under and by virtue of the said wrnit
of capras. That on 15th Jauuary last, he was arrested at Torunto
by a constable who called himself Detective Crowe, who arrested
deponent under and by virtue of a warrant in bis hands, issued by
one Willintn Hendry u justice of the peace in and for the county

of Waterloo, on the information of the above mamced James Glenr.e, |
in which said warrant 1t was stated that deponent had threateaed

to take the hife of the vaid James Glennie, and the said Detective
Crowe at the time he so arrested deponent at Toronto, as aforesa.d,
informed bim that he woald take him before & magisirate in the
said connty of Waterloo, when depoanent would be required to

But infer:

i tho city of Toronto, and kept him thoro till late in the night,
when tho train was about leaving the railw.y station for Berlin
sud the west, when ho and bis aseistant took deponont to the

railway station, and thence by train to Berlin, whero they arrived
- about threo or tour o'clock on the morning of Saturday, 16th
January last, and from the time « f their arrival, until about nine
o’clock end uatil after deponent was arrested by tho sheriff's
bailiff or deputy, under and by virtuo of the said writ of capias,
be war detained a prisoner under close watch by virtue of tho said
warrant by the said constable Crowe. That on tho back of the
said warrant was ¢ndorsed an affidavit of the plaintiffy atterney
in this cause, testifying the genuinencss of tho signature of the
said William Heodry to tho said warrant; and about eight o’clook
in the morping of Saturday, 16th January last, the said Crowe
sent word (as he informed deponent) to the said attorney, giving
him informsation that deponont was there in his Crowe's custody,
and at the samo time the said Crowe told depouneat that he would
immediately bo brought before a magistrate to be bound over to
keep the peaco; and he tho said Growe then went with deponent
to the residence of o lawyer in Berlin, that ho might employ
counsel to appear boforo the magistrates court, which deponent
expected would be held forthwith, but soon after his return from
the said lawyers re-idence to the tavern were thoy wero staying,
the deputy sheriff or bailiff of the sheriff of the county of Waterloc,
came in to the said wavern and arrested deponent under and by
virtuo of the said writ of capias, while deponent was in the custody
of the said Crowo; and immediately after the said deputy sheriff
or bailiff entered the said tavern, he was followed by the said
attorney, and the said Crowe soon after deponent’s arrest by the
sheriff’s bailiff, informed deponent that he had given deponent up
to the said shariff’s bailiff, and further said ho was aware that
deponent was to bo arrested under the said capias. That at the
timo he was so arrested under the said writ of capias, the saud
sheriff's bailiff then sorved upon him & copy of the eaid writ,
which said copy so served upon deponent was annexed to his
affidavit. That the said sheriff’s bailiff only arrested depoaent
under the said writ of capias, and did not take or hold bim under
the said warrant; but then soon after took depoment to the aaid
common gaol, and deponent had ever since been n prisoner in
custody uader said writ of capias, and no farther or other pro-
ceedings whatever had been taken against him, to his knowledge,
ou the said warrant; buthe wasinformed the same was sbandoned,
and in truth he, depounent, never threatened to take the lifo of the
said Jamces Glennie, nor did ho ever make any other threats against
him, nor did he give any reason or ground for the issuing of such
warrsut against bim. That at the time of his arrest ia this suit,
and at the time of his arrest under the said warrant, and ui the
time of making his aflidavit he had not any intention whatever to
quit Canada ; and there was not then any reason fur apprebending
him under o writ of capins to prevent him leaving Cavada, asit
is his intention to remain in this country.

Robert A. Harrison shewed cause. Ho filed among others an
affidavit of the attorney for the plaintiff, wherein it was sworn:
That on the 26th day of Decewber last past, he issued concurrent
wnits of ca. re. in this cause, directed to tho sheriffs of York and
Teel and Waterloo respectively. That on the €th day of January
last, he sent to his Chancery agents the said writ, directed to the
sheriff of the United Counties of York and Pecl, to be put ioto the
sheriff 's hands there, aud instructed his said agents to request the
sheriff to appoint 2 detective or special bailiff for the purposo of
making the arrost, for the reason that he did not think the sheriff 's
officer could find the defendnut, who as doponent was informed,
was keeping himself concealed. That in answer to his letters to
his agents, ho received a letter stating that the sheriff was not
willing to appoint a special bailiff, bat that they bad asked the
detective, who knew of Ross® whereabouts, to point out tho defen-
dant to the sheriff ’s bailiff ; aod in said agents letter from said
agents, there was enclosed & magistrate’s warrant which had been
“in the hands of the detective (and which deponent since learned

had been sent to him by the plaiotiff bimself without deponent's
privity) for the purpose of having proof of the signsture of Mr.
Hendry, the magistrate issuing the said werrant; being well

| tive Crowe took deponent a prisouer to Police Station number one,
|
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acquainted with Mr. Hendry's sigunture, deponent made "nclninn«ling tho ¢ndorsemont. That tha custody therefore, both in

affilavit himself, and returned it to his agents. That he hal |
enquired at the sheriff 's office in  Toronto, and found that a con-
current writ of ca. re. in this cause wag received in gaid office on
17th day of January last, and remains there still.  Thac abont
eight o’clock on the morning of the 23rd day of Jaunuary last past,
a persou representing himself as the aesistant of Detective Crowe,
called at deponent’s house and informed deponent that Detective
Crowe was at the hotel in Berlin, with the desendant in charge
upon a magistrates warraot, and that they had seat for the plaintitf’
Deponcnt said to him that sinco the defendant had been arrosted
upon a warrant, the detective should take him before a magistrate
20 soon a8 the plaintiff’ arrived. That soon after deponent went
to his office and bad only beea a fow minutes *thore, when the
bailiff of the sheriff of Waterloo came to bim, and said that the
dofendant, against whom ho had a writ of ca. r¢, was in Roat's
Hotel. Deponent told him to keep a watch upon defendant, and
as soon 8g tho dotective had disposed of him on the warrant to
arrest him. The bailiff then left deponent’s office, and a few minutes
afterwards deponont weut in to Roat's Hotel, which i3 about forty
yards from bis office, and went into the bar room and found the
person who came to his placo in the morning, the sheriff ’s bailiff,
and n person whom the sheriff’s bailiff introduced to deponent as
Ross, the defendant and ono other person whom deponent did not
know, and did not epeak to, but who on the afternoon of the same
day, some hours after Ross the defendant had boeen in gsol, de-
pounent was told, was Detective Crowe—after being introduced to
tho suid defendant by the said bailiff, as aforesaid, deponent was
speaking with the defendsnt when Mr. W. H. Bowlby, barrister
of Berlin, came into the bar room ard callad out defendant, and
the person whom he afterwards understood was Detective Crowo.
Deponent then left the hotel and went to his office, fully expecting
that the defendant would be taken before a magistrate, aund held
to bail upon the plaintifi’s information—after which deponent
certainly did intend to have him arresied on the writ of ca. 7e.,
then in the sheriff’s hands, in this cause, and was greatly surprised
when hoe heard in the afternoon that he wasin custody of the sheriff
before he had been taken before a magistrate. Deponent positive-
Iy swore that there was no collusion between him and the attorney
of tho said plaintiff, or otherwise, and the said Detective Crowe, to
have the gaid defendant brought to the county of Waterloo on the
asid warran, for the purpuse of having him arrested on the said
writ of ca. re. in ti§s cause, nor did he, deponent, ever speak or
write to the said Crowe on this subject, either on the occasion
above referred to or any othor, to my knowledge.

Mr. Harrison also filed an affidavit of plaintiff. wherein was
stated the information which lead him to the belief that defendant
threatened his life, and wherein it was most positively sworn that
there was no collusion between him and Detectise Crowe, to have
defendant brought from Toronto to the county of Waterloo, thero
to be arrested on civil process; but on the contrary thercef, he
caused the peace warrant to be issued agaipst defendant in good
faith, and never abandoned it.

Other affidavits to which it is not necessary to refer, were filed
in corroboration of those mada by piaintiff and his attorney,
denving collusion, &c.

Mr. Harrison then argued that the applicalion of defendant was
rested on the alleged ground of collusion or a trick, that the
affidavits which he filed displaced that grourd, that if there was
no trick it was clear that a person arrested on criminal process
might be afterwards detained on civil pro:ess, even at tho suit of
the party who had caused him to be arrested on the crimiual
charge (Lalmer v. Rogers, 6 U. C. L.J. 188.) But even if atrick
were showa aod pot answered, unless the trick were designed to
gain an advantage on criminal process, which a party could not
obtain on civil process such as ar arrest on a Sunday, that the
trick per sc was no ground for priconet’s discharg ( Willes v.
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Gurney, 8 B. & C. 771; Mackie v. Werren, 5 Bing. 1763 Jacobs |
v. Jacobs, 3 Dowl. P. C. 675: lte Ramsden, 15 .. J. Q B. 264 M. .
C.: Stanctalv Valenteeen, 27 L.J Q B 236.

D. MeMchacl, in support of the summons3, contended that & peace
warrant issued in Waterloo had no force in York or Peel, notwith-

York and Peol and Waterloo was 1llegal, and that whether a trick
or not, plaintitf had no right to cause him to be arrested until ho
had complately regained his liborty trom the illegal custody ( Webb
v. Darwell, Barnes, 400; Lz parte Eqyloton, 23 L. J. M. C. 41;
Pearean v, Facens, 6 Bing. N. C. 567.)

Haaarty, J.—I am not prepsred to accede to Mr. McMichael's
argument. Tho summons 1s rested on the ground of collusion,
and all allegutions of colluaion are contradicted by the affida-
vits filed on the part of tho plaintif. Mr. McMichael admits
that ho has no case directly in point, and in tho absence ¢f such
I shall dischargo the summons, leaving hiwm if be desires to do so,
to move the court against my order.

Summons discharged. ¥

Grexmr v. Ross.
Con, Stal. . Cycap 22sec B—Rule T T 20 Vie, No 100—Time (o declere against
a prisoner-- Effect of not dotng so.

Reld, that uader sec 32 of the Common faw Procedurs Act, coupled with Rule
Mo. 100 of 20 Vietorla, a plaintilT 18 bound to declare against a defondant in
clore custexly, within the tern next after the arrest

Ield alio, that the fact that defendant had, during the term. made application for
his dgchiarge from custods, which apphication was 1efused before ths end of the
term, was no sufficlens excuse for not dedlaring during the term

Held also, that & defendant vuco supersedvablo 13 always superseduabla

{Chambers, Feb. 23, 18684.)

Defendnnt, ou the authority of Tyson v. McLean, 1U. C. Prac. R.
894, obtained a summong, calling on plaintuff to shew cause why
the defendant, William Ross, ehiould not be absolutely discharged
out of the custody of the shenff of the county of Waterloo, under
tho capias issued against him in this cause ou entering & common
sppearance, on the ground that the dcfendant being a prisoner in
the clote custody of the said sberiff, in the gaol of the said county,
under the said writ of capias in this cause, and having been arres-
ted thercon before last Hilary Term, no declaration in this cause
wag filed and scrved on the defendsut before the ead of the term
after his arrest; and no declaration has yet been filed against the
defendant, contrary to the rule and practice of this horourablo
court in that behalf, and on grounds disclosed in affidavits and
papers filed.

Defendant swore that he wag arrested by the bailiff of tho sheriff
of the county of Waterloo, under and by virtue of & writ of capias
ad respondendum in this action, on the 16th day of January last,
and was then taken into custody upon the said writ, and was im-
prisoned for wunt of sureties for bis appearance thereto, and ever
since he was arrested had remained in the common gao! of the said
county of Watertoo at the town of Berlin a prisoner in custody,
under the said writ of capias ad respondendum, which said writ was
issued from tho office of the deputy clerk of the Crown and Pleas
in and for the said county of Waterloo, on or about tho 13th day
of December last. That he had not been served with any declara-
tion in this cause. and was informed by the deputy clerk of tho
Crown, that no declaration had been filed. That he had not put
in special bail, but ever sinco the said 16th day of January last,
bad remamed ckarged in custody upon and under said writ.

There was filed an affidavit of the gaoler, wherein he swore that
po declaration bad beeu served on him, or given to him in this
action.

Thero was sleo au afidavit of the deputy clerk of the Crown,
to the effect that on the 18th February, 1864, he made due search
on sll the files in bis office, and in the bonds thereof, for the pur-
poso of ascertaining if a declaration had been filed in this action,
sed that no declaration had been filed.

Robert A, Harrison shewed cause. He filed an affidavit of the
attorney for plaintiff, wherein it was sworn, that on 220d January
last, the defendaut made application to a judge in Chambers, %o bo
discharged from the custody of the said sheriff, on the ground that
he bad been arrested by trick and collusion. That the summosns
obtained on the sail application was discharged by Mr. Justico
Hagorty, the judge presiding in Chambers.  That when his agents
in Torouto advised him that the enid summons bad been discharged,
they also informed im that the judge had grantcd the defendant

¢ Dofondant did nut roove against tho order
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leave to apply to tho full court to bo discharged, on tho grounds
atoresaid, and bis ageots further stated that they understood the
defendant intended to apply in term. That owing to the uncer-
tainty of the defendant’s action in this respect, and waiting to sce
if ho would apply to the full court during its sittings wiich ended
on 14th February last, he did not file and serve n declaration in
this cause, as he should otherwise have done. That he was in-
structed by the plaintiff to Jdeclare in this cause, and take the
samo down to trial at the present Spring Astizes, to be held in and
for tho county of Waterloo, on the 21st day of March, 1864, That
he verily believed if the defendant was discharged from custody,
without giving bail in this cause, the plaintiff will lose tho benefit
of any verdict be may obtain herein.
Ao aflidavit of Mr. McMichael wag filed in reply.

It also appeared that plaintiff had, on tho Monday following
term, obtained a summons for further timo o declare, which was
still pending at the time of this application.

Mr. Harrison, argued that thero is now no practice making it
obligatary up. 1 a plaintiff, to declare agamnst a defendantin custody
during the term next after his arrest, so long as plaintiff proceeds
to trial in the term next after issue joined, and causes defendant
to bo charged in cxecution within the term pext after trisl. That
the old practice was to bring tho prisoner iuto court by writ of
habeas corpus, in order to receivo the declaration. That sec. 32
of the Common Law Procedure Act, which cnacts that if any
defendant be taken or charged in custody, &c., the plaintiff may,
before the end of the term next after arrest, declare against him,
&eo., was morely an enabling statute. That the word ¢ may” as
used io it, was permissive not obligatory (Con. Stat. U. C. cap. 2
sec.18, sub. 8. 2.) That Tyson v.McLean, was decided under statuto
12 Vie. eap. 73 sec. 24, and determined that Rule No. 100 must
be received as interpreting ¢ may” as used in 12 Vic. cap. 73, to
mean “must.” That rule No. 100 having been made before the
Consolidated Statutes becamo law, canovot be looked to as putting
an interpretation on theso statutes. That even if ‘‘may” as used
in Con. Stat. U. C. cap. 22 sec. 32, were read ** must,” it did vot
mean ¢ must” under all circumstances, snd that the attorney for
plaintiff in this case had shewn sufficient cause for not declaring
during the term next aftor the arrest (2 Chit. Archd. 9 Edn. 1140,
1141.) And whether or not a summons having been obtained for
further time to declare before this application was made, the
summons ought to be made absolute and the application fail.

M. C. Cameron, Q. C, contra, argued that even if sec 32 of
Con. Stat. U. C. eap. 22, were read as an enabling section merely,
stil] it enacted that the plaintiff is to declare in the manner and
according to the directions contained ic the 100 and 132 Rules of
the Superior Courts of Common Law, made in Trinity Term in the
twenticth year of Her Mujesty’s reign. That the effect of this
stipulation is 1o incorporate with the statute the rute No. 100, to
which reference is therein made, and that by the terms of that
rule, in all cases in which a defendant shall have been or shall ke
detained in prison on any wtit of capias, &c., the plaintff in such
process skall declare against such defendant, hefore the end of the
next term after such arrest, &c.; otherwise such defendant shall
be ontitled to be discharged from such arrest, &c., upon entering
a common appearance, unless further time to declare shall have
been given to such plaintiff by rule of court or order of a judge
That Tyson v. MclLean, is as much law since the Consolidated
Stetutes as before them. That plaiatiff having neglected to declare
during the term next after the arrest, defendant 'mmediately ~“ter
the last dgy of term became and was supersedeable. That being
once supersedeable he was always supersedeable. That the sum-
mons for further time to declare not having been obtained and mado
absolute during the term, could not effect defendants right to be
discharged (Horner v. Spencer, 1 F. & F. 412). That po sufficient
excuse was shewn for not declaring within the time Limited by the
statute and rule.

Morrisox, J . baving taken time to consalt his brother judges
as to tho proper interpretation of scc. 32 of the Common Law
Procedure Act, made the summons ahsolute for the discharge of
defendant from custody, upon cntering a common appearance,

Order accordingly.

CHANCERY.

(Reported Ly Arrx. QRaxT, Es/'; o Barrister-al-Law, Reporter to the Tourt )

MILLER v, START.

Mortgage—Ewnd -nce—Costs.

In & suit by a prior agaiost a wesne incumbrancer, on the argument of the cause,
by conssut, an aflidavit was read which atated an agreemant un the part uf the
prior incumbrancer to be pustponed to the latter, when the court gave libarty
to the plaintiff to crozs examioe tho depunent upon the ststeiwents contained in
his afidavit, whi-h permission not belng acted upon by the plalotiff, his bill
was dfamissod with costs.

Gray, for the plaintiff

Proudfoot and Wilkinson for the defendnnts, other than Start,
against whom tho bill was taken pro confesso.

Vaxkouvaussr, C.—In this caso tho bill must be dismissed with
costs, as the equity which the plaintiff sets up against tho defen-
dant Taylor is displaced by the ovidence. There is an unfortun.
ato contradiction in thetestimony of the two professional gentlenien,
Messrs. Start and Grsy, only reconcilable as to what occurred in
Mr. Start’s office, on the assumption that Mr. Start took it for
granted that all parties present, including Mr. Gray, kvew of the
agreoment by which Leigh had consented that tho mortgage to
himself should be pospoued to the deed to Start. Start swcars
that this was wel! understood between tho parties beforo they met
in hig office. It seeme an extraordinary arrangement for Leigh to
havo made, and only explicable by his anxiety at once to get
moeey, which Mr. Start was to advance and did advance out of
his o'rn means on the express understanding that ho was to bave
a free title to tho property to enable him to raise money on it to
re-pay himssif his temporary advances. Wbhile Mr. Gray and
Start contradict ono another as to whut passed in the office of the
latter, another wwitness, John Start, in his affidavit, which it was
cunsented should be read as evidence, swears positively that Leigh
sgreod to boe postponed to Start. When this agreemecnt was
mado he does not say. I offered to the plaintiff the opportunity
of cross-examiming bim under a commission, as he resides in
Buffalo, but this was declined, and I must thereforo assumo the
affidavit to be true, snd so treatiog it, it turas the scale in favour
of the defendants.

Devcan v. GBARY.

Practice—Venue—Imperfect description of premuses.

The absonce of & vonue in the margin of a bill Is not a cause of demurrer,
is a deseription of the prentises which omits the township or county.

In a Wi} for foreclosurs of & mortgage. it I8 not nocessary to state the property or
the parties to be within the juradiction of the court. Ifit be necessary thad
the one or the other should be within the jurisdiction that will bo presumed fn
o .onr of the LIl till the contrary appoars.

Semaide, that no venuo being statud {n the margin of the billis an frregularity, and
masy bo takon advantage of by motion to compel the Lnsertion of a veoue.

This was a foreclasure suit, the bill in which had been demurred
to, on the grounds mentioned in the head-note and judgment. On
the case being called on for argument,

Taylor appeared tor the plaiatiff, and referred to Story’s Equity
Pleading, secs 487, 489, Drewy’s Equity Dleadings, page 57 ;
Daniel's Practice, pago 397, as shewing that the objections taken
to the bill wore not grounds of demurrer.

No one appeared in support of the demurrer.

Vaxgovorxer, C. 1his bill is for the foreclosure of a mortgage.
It describes the mortgagor asof the township of Aldboro, and
proceeds in the usual way to the description of the premises,
which is, howover, imperfeot, being stated to be lot A, in the 6th
concession, without naming any township or county.

If it wero necessary it might perhaps be assumed for the pur-
poses of pleading that the lot must be taken have been stated as
in the township of Aldboro, that being the only township named
in the bill, and that for this purpose it waas sufficientiy referred to
by the article ¢ the” i1 tho description ¢ tho sixth concession.”
The defendant demurs to the Wil on the grounds, 1st, that no
venue i3 stated in the margin of the bill.  2nd, that it does not
appear, nor is it stated that the proporty is within the jurisdiction
of tho court. There is nothing, I think, in eitber objection, The
venue is no part of the bill, in no way affecting the matter of it,
the rolief prayed for, or the jurisdiction of the court. It ismerely

Nor
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yquired under the orders to bo inserted as fixing the placo for
tho oxamioation of witnesses, not oven as donoting the county
whe. o the proocedings aro to be carried om, or tho cause heard.
Tho absence of it may bo an irregularity which can be taken ad-
vantage of by a motion calling upon tho plaintiff to insert a venue,
or to tako the bill off the files for the want of it.

It is not necessary to stato the property or the parties to be
within the jurisdiction of the court. If it be necessary that ono
or tho other should be witlnn the jurisdiction that will be pro-
sumed in favour of the bill till the contrary appears. I do not
think the imperfect description of the promises any causo of de-
wurrer. In England when a olaim is filed on 8 mortgago it is
simply stated that by an indenture, &o., the plaintiff iz morigagee
of cortain premises therein described, and this, I think, is suffi-
cient bere, althongh the form given under ous orders (which how-
ever, aro not imperative in regard to it) provides for a short des-
cription of the premises. It may be more convenient, and par-
ticularly for the plaintiff, that the form in this respect should bo
foilowed, but as the premises can bo ascertained by referenco to
thﬁe :!lozd, sufficient certainty for the purposes of tho suit is
afforded.

CiIANCERY CHAMBEERS.
(Reportod by A. GRaNT, Ksq., Barristerat-Law )
WixteErR v. HayMpurom.

Order o elect.

Defendants, sulng at Jaw and in this court for the samo inatters, are entitled, on
fling their snswer, to obtaln an order against plataillY ta elect, on praccipe,
snd it 13 not necessary that all the defendants should a(p;ply for auch order.

The motion to discbargs such order should bo made in Chambors; if made in
court it will be refused or reforred to Chambers, and the costa of the daygiven
to the defer.dants, The court in its discretion will allow both sults to proceed
only when the p:ooeedln? at law are ancillary to thase in equity N

1t is not nocessary that such order should be obtalned by all tho defendants.

The plaintiffe’ original bill, filed in 1860, sot out that the owner
of real estate in 1822, conveyed certain premises in the county of
Holton to the wifo of the defendant Hamburgh, ia trust for one
Emmea Winter, then a minor, and who afterwards became the wife
of the plaintiff Jacob Winter, and by whom he had several children,
his co-plaintiffs, she having died shortly before the bill was
filed.

The bill further alleged that shortly after his wife became of
age, and on the éve of her marriage with Jacob Winter, sho was
prevailed on by Mrs. Hamburgh and her husband to convey her
egtate 1o them.

This conveyance was alleged to have been obtained by undue
influence, and to have been a fraud on the marital rights of Jacob
Winter, and the bill claimed to have it rescinded, and the premises
declared to belong to the plaintifs as the representatives of
Emma.

The defendants were F. Hamburgh, (bis wife being now dead,)
and others olaiming under Hamburgh and his wife.

In July, 1862, the plaintiffs’ solicitor, having for the first time
seen the conveyanco of 1822, which had pot been registered, was
of opinion that by reason of some defects it wasineffectual to pass
apy estate, and thereupon he obtained a new conveyanco from the
grantor to the plaintifis,

On gpplication to his Honour Vice-Chaucellor Esten, tho plain-
tiffs were allowed to amend their bill by setting up this second
convoyance, his Honour at that time remarking that, for reasons
similar to those set forth in tho judgement, such amendment could
not aid the case of the plaintiffs,

Immediately on obtaining the second conveyance the plaintiffs
brought an sction of ejectment against the defendants and others,
t;nantss%f;he premises, claiming title under the deed obtained in

uly, 1862.

The defendants Francis and Henry Hamburgh, defended tho
common law szit, and also filed their answer to the amended bill,
denying the plaintiffe’ title, and the fraud with which they were
charged, and alleging among other grounds of defence, that tho
plaintifis were prosecuting both suits for the same cause, and they
thercupon obtained the common order to ¢lect, which was served
upon tho plaintifis’ solicitor.

The plaintiffa moved upon notico to discharge this order, which
was returnable bofore the court; this being objected to on the
ground that such nn application was properly a Chamber motion ;
the consideratson was accordingly adjourned into Chambers.

(" Relly, Q. C., and Fostcr, for tho plaintiffs, contonded, that
as the common law action had been already tried and a vordict
given against the plaintiffs with liberty to move, that for this
reason, and because plaintiffs were infants, anu the action at law
would in fact aid the juldgment of thia court, the order should bo
rescinded, or plaintiffs at least shouid bo permitted to take the
judgment of tho court in banc, and cited Tremliston v. Kemmus
1 L. & G. Tem. Sug. 29.

J. C. Hamilton, contra. The court will nusually on motion to
discharge an order to olect, refor it to the master to ascertan
whother the suits aro for the samo wmatter, unless their objects are
quite oppusite—Iagne v. Curtis 1 Jac. & Walk. 449,

In the present caso tho relief sought in both suits is ciearly tho
samo—all thatthe plaintiffs aro entitled to car certainly bo obtained
in this court, and the defendants should not be harrassed with tho
defenco of two suits, As the relief sought at law is not for the
purpose merely of assisting in this suit, but for obtainivg posses-
sion of tho land claimed by the bill, the court will not allow both
suits to proceed at the same timo—ZRoyle v. Wynne, 6 Jur. 1002 ;
S.C. 1 Cr. & Pk. 262; WMills v. Fry, 8 V. & B.9; IHoller v.
Iedges, 9 Ir, Eq. R.37; Young v. Lucas, 1 V. & B.381 ; Cockneld
v. Chalmely, 1 Russ. & My. 418; Carrick v. Youny, 4 Madd. 437;
and Madd. Ch. Pr. vol. 2, p. 462, wero also referred to.

Seracae, V. C.—The plaintiffs by their bill as amonded are
proceoding upon inconsistent titles.

Tho amendment (I agree with my brother Ester, who granted
it) seems futile. If the conveyance of 1822 was operative, the
conveyance ~f 1862 introduced by amendment is a mere nullity.
If not operative, tho plaintiffs had no locus standi in this court
when they filed their bill, and moreover they would stand now in
this court upon a mere legal title, and the same title upon whlich
they are proceeding at law.

It is clear that the procecdings at law and in this court are in
respect of tho same subject matter.

The circumstance of the plaintiffs being unable to obtain at law
the full remedy that they can obtain in this court does not entitle
them to proceed in both—Royle v. Wynne, on cppeal from the
Vice-Chancellor. Neither doet the circumstance that the plaintiffs
are uncertain as to their title; that was also the case in Royle v.
Wynne. It was a question whether the estates passed under a
residuary devise; if they did the plaintifi's remedy was in equity ;
if they did not, the remedy was at law. o sued both at law and
in equity, and was compelled to elect.

Cocknell v. Chalmely ig an authority for the same position.

The plaintiff is in fact in such cases procecding upon inconsis-
tent titles; as they are doing in this oaso apart from the amend-
ments.

The plaintiffs’ position seems to be shortly this; they are sning
at law and in eq1ity for the same gubject matter, and apart from
the amendments, upon inconsistent and contraaictory titles; and
with the amendments upon the same titles as are insisted upon at
law.

This appears to mo therefore to be clearly a case in which the
plaiatifis cannot bs allowed to proceed at law and in this court at
the same time. If it wore opea to me to exercise a diseretion, I
should be disposed, I think, to allow tho plaintifis to proceed at
law to judgment, restraining execution, and staying proceedings
in this court in ¢~ meantime. But the court can only exerciso
its discretion when the proceedings at law are ancillary te those
inequity. Thisis not thecasehers. ILord Cottenham was explicit
upon thie point in Royle v. Wynne, a case which in several respeots
very nearly resembles this.

ZL'remliston v. Kemmiss is an authority tho othsr way. It is
difficult to distinguizh it from Royle v. Wynne, but the latter caso
was decided after Tremliston v. Kemmiss, and by the Lord Chancol-
lor ¢f England, and I am bound to follow it. Lord Cottenham,
too, decided upon an appeal 4nd repudiated the having such
discretion as had beencleimed by the Lord Chancelior of Ircland—
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a discretion which I gather from his language he would have
exercised if, in his judgment, he possessed it

My conclusion is, that the defendants are eatitled to retain their
order to ¢lect, and that the plaintitfs’ application must be refused
with costs.

I donot think there is any thing in the objection that the
order to clect was taken out by some, mot by all, of the
defendants.

Sinpsox v. Tue OTTAWA AND Prescorr Raroway CoMPaxy.

Duty of recerzer of a ra:lway company.

Whete ihe receiver of a railway company was anpointed to receivo “the rents,
fpes and profits of the ratlway,” held, that 1t was lisduts to receive the gross
receipin of the compauy or the carringe of passenzers, height, mads, &e. and
to [y the alls for running expenses thercor* and vot 10 recelve only the
st plus nlier payiug the expunses.

The order fur tho rec aiver's appoinanent shoutd direct the payment to bim of tho
tolls sod protits arisiog from the railway.

This was ae application for au order on the defendants to pay
over to the receiver, who had been appointed in the cause, ail
moneys derived from the earnings of the railway. The motion was
resigted on the ground that all the company wasbound to pay over
to the plaintiff was the balance of such carnings after deducting
the necessary expenses of work.ng tho road.

Read, . C., for the plaintiffs.

MecDonald, coutra.

Srracage, V. C.—The receiver is appointed under the order of
of the Court of Appeal, and is a “Receiver of the reats, issues,
and profits of the railway ° The application which I have to
dispose of involves the question whether the receiver is entitled to
receive, and it i3 his duty to receive, the gross reccipts of the
company for the earaings of passcngers, treight, tho inails, and
the ke, or only tho surplus that may remain after psying the
expeunses of the company.

It is urged on behalf of the company, that although receivers
havo been appoiated, by the court, of dock companies’ tolls, canal
companies’ tolls, and warket fees; that there is yet but one in-
stance of the appointment of & receiver to & railway company.
That Fripp v. The Chard Ramlray Company, 17 Jur. 557, was the
case of & canal company, whichis correct; and that in the one
instance of such an appointment to & railway company, Russel! v.
The Great dnglan Ralway Company, 3 MceN. & G. 125, it was
uncoatested, and was in fact & mode sgreed upon between the
company and a favoured creditor of giving tbe latter proference,
and that also appears correct. But there 13 case of Furness v. The
Catheram Railicay Company, 32 L. 5. Reports, 170, in which
Sir Jobn Romilly appointed a receiver to a railway company.’

I understood Mr McDonald to argue from the supposed circum-
stance of their being no caso of the appointment of a receiver to a
railway company, not that no receiver can properly be appointed,
for that point is concluded by the order for the appointment of
one in this case, but that the business of railway compauies is
esseatially ditferent from that of canal companies, dock companies,
and the like; and that the duties of a receiver must consequently
bo different. That in the case of cansl and dock companies the
expenses of conducting the business are comparatively small, and
the business iteelf much less complicated, consisting in littlo more
than iv recerving and keeping the works in repair, and paying the
servants of the company, while railway companies are their own
carriers, involving o great variety of business and of expenditure ;
and it was contended that the business of a railway company could
not be carried on if a receiver had to be applied to for all tho
moneys necessary for these varions purposes.

1 agree that where tho court cannot interpose usefully it should
not ioterfere at all, and that it should interfere only 8o far as it
can interfercusefully I think, therefore, that if the payment into
the bands of the receiver of the gross receipts of the company be
incompatible with the working of the company, then he should be
restrcted to the receipt of the surplug, after payment of the ne-
cessary expenscs of the company. _ But unlees this be shewn, and
shewn clearly, I think that the grows receipts should be paid to
the receiver.  This is the u~ual course in othercases. It aflords,
no duubt, to the creditors a better security, that all that is avml-
able shall reach his hands, than if 3 surplus, to be ascertained by

the companies own officers, were to be paid over. In fact,if that
were the only duty of the receiver, that is, to receive tho surplus
and pay it over, cut bono appoint him at all; the creditor would
probably derive as much benefit from an order ou the company to
pay into court from time to me the balanco in hand, to be venfied
by affidavit.

The argument to he drawn from the circamstance of there being
no caso in England of the appointment by the Court of Chancery
of a receiver to & railway company, if vbere had been no such case,
is much weakened by sootaer circumstance—that of the facility
with which receivers may be appointed by justices, at the instance
of mortgagees. They may be appointed to receive the wholeor a
competent part of the tolls or same liable to the payment of the
interest, or prir. ‘ipal and interest, as the case may be, and I am
not informed whether the practice under the statuto is to leave
sufficicnt in the hands of the company for the cstimated cost of
werking the road ; or to direct the receiver to receive the whole;
but it is clear the payment of the gross amount of tolls, &c., to the
recetver may be ordered—a pretty plain indication of the opimon
of the legislature that such a course is not incompatible with the
working of a line of railway. And in Furness v. The Catheram
Railicay Company, the appointment was of a “receiver of tho said
raillway, and of the tolls and profits arising therefrom ” This
appears from a report of the case upon its coming b:fore tho
Master of the Rolls, 27 Beav. 338; in tho following year. It
would have been well if the same language bad been a2dopted in
the order made in this case, “Reuts, issues, ard profits” are not
so appropiate in the case of a railway, but must be taken to mean
the same thing.

The management of the railwaey must remain in the bands in
which the legislature has placed it—it is no part of the duty of
the receiver to interfere with it. Tho respective duties of the
governing body of the corpany on the one bard, and of the re-
ceiver on the otber, are well defined in the case of Ames v. The
Trustees of the Birkenhead Docks, 20 Beav. 350; The person
appointed in that case was the chairman of the trutees, and he
was appointed *‘Recicver of the rates and tolls, and of the rents cf
the property of the corporation, without salary, and without giv-
ing security.” Sir John Romilly said, 1 am of opinion that he
is the receiver of the mortgagees, and that be has under the order
of this court removed the trustees from the possession aud receipt
of the rates, tolls, and rents. I dissent from the srgument which
suggests that in that event che powers of the act vested in the
trustecs are superseded, and that it has thereby become impossi-
ble so long s this continues for tho undertaking to be lawfully
carried on. What the receiver takes are the rates, tolls, and
rents. Qut of the moneys so received by him he pays the expen-
ses of the undertaking, and the interest of the mortgagees, and
the balancz into ccurt The undertaking continues to be managed
by the trustees; thcy enter into contracts, they eagage and dis-
miss workmen and servants, they do all tl~ matters which are
cutrusted to them by these statutes. Tho expenses they incur in
so doing arc paid by the receiver, who in that character has
nothing to do with tho management. Ie simply pays the bills
and moncys which the trustees require Lim to do, subject to
account hereafter, if any thing iwproper should take place in
relation to such payment.”

Now I see nothing ir all this at all incompatible with the due
and efficient working and managercat of the railway by tho
president and directors of the company.  So far as the application
asks for more than this I must refuse it, but the company has
been wrong, in my judgment, in refusing to pay over to the
receiver any thing but the surplus of its receipts after rctaining
their cxpeases.

I think it is the right snd duty of the receiver to watch tho
expenses of the company, to remonstrate with its officers and ser-
vauts when, in bis judgment, they are needless or excessive ; and
when dvo attention is not pad to Lis representations to present tho
matter to this court; snd this more especially if any case should
come under his observation of expenses incurred otherwise than
in good faith. He will of course have a right to the fullest infor-
mation as well from inspection of the books as otherwise. [ think
all this necessarily flows from the nature of his duties. ile is
called on to pay out moueys as fur cxpenses properly and neces-
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garily incurred, and he skould to a rensonable extent see that they
are such. I apprebend little or no practical dufficulty in carrying
this out.

I am not in a position at present to say what will bo & proper
remuneration to the receiver. If by per centage I should know
what amount of money wi'l pass through his hands. Nor am I
able to say how much of the receiver's time will be occupied in
bis duties. The duties certainly are importaut oncs, and should
be fairly compensated for, not extravagantly, but still with a
reasonavle degreo of liberality.

GENERAL CORRESPONDENCE.

Summary convictions— Defects in form.
To rae Epitors oF THE Law Jorrwar.

GextLeueN,—Tho public are indebted to yuu and your
correspundents for drawing attentivn to the law of summary
convictions and appeals.

While there is a uniform mode of procedure in the Superior
Courts, the County Courts and Division Courts, in civil pro-
ceedings, it scems quite inconsistent that in criminal cases
there should be a law of proceeding varying in s0 many cases
in this with tribunals where a layman acts asa judge. Unless
the whole law on the subject be made go plain that  he who
runs may read,” I see no other remedy for the evil than to
give jurisdiction to the Division Courts, or to appuint properly
trained men as stipendiary magistrates—one or more, who
would go circuit in each county.

I know of quite & number of cases in which convictions
were quashed for some slip of the magistrate in preparing
them—cases in which there could be no doubt of the defen-
dants’ guilt. Of course the defendants got no costs. Butin
cases of another kind, where guilt or innocence is doubtful,
it is not casy to say what should be the rule as to costs. Tbe
defendant ought not to be - the loss, and, on the other hand,
the complainant should not pay for the mistake of the magis-
trate who tried the case. Yours, J. B.

Simcoe, 15th February, 1864,

Law reporters and latw reporting in U. C.
To tae EpiToRS OF THE LAw JOURSAL.

GexTLEMEN,—Those of your readers who may have had an
opportunity of perusing the rocent numbers of the English
Law Jouruals will have noticed that an agitation has sprung
up on the subject of law reports and law reporting. A meet-
ing of the members of the bar was recently convened by the
Attorney General of England, to consider the state of law
reporting.

Trwo resolutions were pasced at this meeting.

1. That the present system of proparing, editiog aad pub-
lishing, the reports of judicial decisions in this country
requires amendment.

2. That a committeo of members of the bar bo appointed to
consider the best means of improving the system of preparing,
editing and publishing the reports of judicial decisions, and
to report thercoun to a public meeting of the bar.

Looking to the form of these reselutions, and comparing
the present system of reporting as it obtains in kugland with

our own in this province, has suggested this communication,

If' the profession in England are dissatistied with their
reporty, combining as they do the requisites of accuracy,
expedition and cheapuess, how loud :ust be our complain-
ings when we regard the present cundition of our own reports
—with especinl reference to those of the Courts of Chancery
and Common Pleas, making especial exception to those of the
Court of Qucen’s Bench.

Our reporting system is regulated by act of Parliament.
Con. Stat. U. C. ch. 36.

By this enactment (scc. 1), reporters are to be appointed
by and are amenable to the Law Society of Upper Canada for
the correct and faithful discharge of their respective duties,
including the pullishing of their repurts; and it further
enacts that there shall be one reporter fur the Court of Queen’s
Bench, one for the Court of Chancery, and one for the Court
of Common Pleas. No reporter, however, i3 to bo appointed
or removed (sec. 3) without the assent of the judges of the
particelar court to which the reporter is proposed to be or
has been appointed.

By section 4, it is provided “that each respective reporter
gball report, not only such decisions of the court tc which ho
ia reporter as may be delivered in writing, but also the sub-
stance of such of the oral decisions thereof us are of general
importance ; and shall without delay cause such reports to le
Sairly entered in a book, and submit the same for the inspection
of the judges of such cuurt ; which reports, after due cxamination
and correclion, skall e signed by such judges respectively.”

Sections 5 and 6 of the same act provide fur the reporting
and publishing of the decisions of the several judges of the
said courts when sitting in the Practice Court or in Cnambers,
and also of the Court of Error and Appeal.

Sec. 7 provides that the aforesaid reports shall he published,
and the profits to arise from such publication are to belong to
the reporters respectisely, in addition to which they respec-
tively receive a salary of S600 from the Society; and it is
understoodithat they commute the profits of publication with
the publisher at something about £250 a volume, so that they
should receive about £400 per annum.

Be the cause what it may, the profession have great reason
to complain of the dilatoriness in the publication of the regu-
Iar reports of the Courts of Chancery and Common Pleas.
The last number issued for the latter court reports cases
decidcd in Trinity Term, 1863. The last number of the Court
of Queen’s Bench is complete ; and I think the profession will
agree that the work of the reporter of this court is well
done, and that in point of fullness and accuracy tncy are
highly commendable. As to the reports of the Court of
Chancery—

Volumo 1 was published in 1850.

« 2 “ “  in 1851,

in 1853.
in 1853.
in 1857.
in 1839,
in 18060,
in 1862.
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Volume 8 professed to report tho decisions of the court ren-
dered in 1860 and 1861. It is remarkalle, however, that only
74 pages are devoted to the decisions of tho latter year.

Volume 9 wae commenced in 1862, in which year we got
threo numbers, or 160 pages. In 1863 we got seven numbers
or 400 pages. In 1864, at this date, tho volume is yet incom-
plete!! The cases roported in this volumo are the decisions
of tho court rondered in the year 1862!! Ilow many more
decisions of the year 1862 have yet to bo reported? When we
are to get those of 1863 and those of the present year, it is
evidontly impossibla to determine. ithout referring to the
carelessness and inaccuracy which is displayed in some of
theso reports, and wkhich is of course excusable, it is lament-
able to observe how dilatory the reporter has been of late
years in their publication. I am not prepared to admit that
pumber is the test of excellence, but no one can deny that
the bench and the bar must experience great inconvenience:
and the litigious public & full share of mischief, which the
delay on the part of the Chancery reporter involves. When
are we to obtain the numerous valuable and important deci-
sions of the court pronounced in the years 1862, 1862, and
1864, the want of whick entailsso much inconvenience? Some
reform is needed.

The prescnt unfortunata state of the repcrts of the Court of
Chancery may be owing to the operation of many causes.
The gentleman who is the reporter of the court is also the
registrar of the court and the clerk of the Court of Error and
Appesl. His duties require him to be constantly in court,
taking notes of the arguments and recording the decisions o
the judges, and it will be readily admitted that he has not
much time for reporting “in office hours.” Then what with his
official duties, the other regular duties of bis position as regis-
trar and clerk of tbe Court of Error and Appeal, the scarcely
less important duty of reporting is lost sight of and neglected.
In fact, without any disparagement to this officer, it cannot be
denied that the cause of the non-promulgation of the reports
is that the reporter, from the circumstances aforesaid, is over-
worked. Still the bench and the profession and public, and
the future of our profession, must not suffer on this account,
It must not be forgotten that *“ the reports are the recognized
records so to epeak of our tribunals, to deliver to the present
and haad down to all future time the decisions of our judges
in matters of law.”

The subject of my communication evidently requires venti-
lation; and if the exertions of the bench and the bar do not
put tho matter right, a moro encrgetic reform must be solicited
from * high quurtere.”

Toronto, March 19, 1864.

——e,

VERITAS.

[The remarks of our correspondent will find an echo from
many a city, town and village, in Upper Canada, where mem-
bers of the profession “most do congregste.” The tribute
which he pays to the reporter of the Queen’s Bench is nc
more than that learned gentleman well merits. We beliove
that the reporter of the Common P’leas is making extra exer-

future to be second not even to the roporter of the Queen’s
Bonoh. We are disposed to think that our correspondent
suggests tho truo cause of the apparent remissnesss of the
roporter to the Court of Chancery, when he eays that he, in
his offica of registrar of the court, is * over worked.” This,
however. as our correspondent observes, is really no excuse
to the profession, who have the right to expect the reports to
be carefully and expeditiously issued by some person who
has not only the ability bat the time to do what is required of
him. We trusi that the present reporter of the Court cf
Chancery will bo able, by the engagement of competent
assistance or otherwiss, to give full satisfaction to the profes-
sion. XMe is a good lawyer, and, apart from the question of
time, there is really no reason why his reports should be infe-
rior o those of the Queen’s Bench.]—Eps, L. J,

FPrivileges of a Peer—No exemplion from oalk as @ witness.
To Tuk Eprrozs or Tar U. C. LAw JOURNAL.

GexrieueN,—In the Leader of the 15th March last, near
bottom of sixth columu, is an article headed “ The Privilege
of a Peer in Canada.”” At Richmond, C.E., the magistrate,
after some hesitation, allowed Lord Aylmer to give bis evidenco
“on his honor as & peer.”” 1 Black. Com. p. 12, n. 2 (an old
edition), says it is ro allowed in courts of equity and in judi-
cial matters in Parliament only, not in courts of law. Now,
bo it either way, it should be clear. Being an invalid, I can
do no more than point it out, knowing you will be sure tv

t| putit right for justices of the peaco, though, 8s thers are not

likely to be many ocourrences of the kind in Canads, little
harm would ensue. But the outside lawyers might think we
knew no better, it allowed to pass unnoticed. Yours,

AX oLp aNp opuicep Frienp or tax U.C. L. J.

[The claim to exemption from the obligation to take an
oath, advanced by Lord Aylmer, was as illegal as it was pr.
sumptuous. Though a peer is privileged, while sitting in
Parliament, to give his verdict upon his honor, he ought not
to bo examined as a witness in any cause, whethor civil or
criminal, or in any courc of justice, whether inferior or sups’
rior, unless he be first sworn. A peer, refusing to take tho
necessary oath as & witness, is, like any other witness under
gimilar circumstances, guilty of contempt, and liable to be
committed and fined, in the discrouvu v the court. Indeed
it scems that cven the Sovereign csunot legally claim that
which Lord Aylmer presumptuously demanded —exemption
from the rule which requires oral testimony to be given upon
oath. (1 Tay. Ev. 2nd ed. p. 1072.)]—Ebs. L. J.

Powers of executors and administrators over real estate— Probale.
To TnE Ep1ToRS OF THE LAW JOURNAL.
GexrLEMEN,—When an excoutor or administrator takes out
probate or letters of administration as the case may be, he
merely seoms to get tho disposal of the * persopal estate and
effects”” (secs. 32, 33, cap. 16, Con. Stat. U. C.). Yot admin-
istrators and oxecutors dispose of real estato of tho intestato

tions to pull up for loes time, with o determination in the | oz testator. How can this procedure be reconciled? Again,
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suppose an executor takes out probate for the county of York,
for instance ; can ho sell real estate in the county of Ontario,
or in any other county in Upper Canada, supposing his testa-
tor died in the State of New York, and had property in both
or other counties, real and personal? An answer through
your journal will oblige

Your obedient servant,

A Law Srupext.
Ottaws, March 21, 1864.

IThe power of an executor to sell real estate is dorived from
the will of his testator. If the will does not give him the
power, the probate cortainly cannot do so. Probate in gene-
ral has nothing whatever to do with realty. An executor
having power to sel! under the will, can, we presume, oxercise
the power without obtaining probate of the will. An admin-
istrator has no such vower, for the reason that there is no will
giving him the power. The Surrogate Court cannot givo the
power either to executor or administrator to interfere with
realty.]—Eps. L. J.

Muster and servani— Wages— Warrant—Exemplion Act,
To TrZ Ep1TORS OF THE LAW JOURN..L.

Gextieuen,—You will confer a favor, in your next, by
answering the following:

A. sues B, for three months’ wages, before a magistrate, and
gets judgment. B. has been sold out previously, under two
executions from a Divigion Court, and everything sold but one
cow, which the Exemption Act protects.

Quary—Cap an erzcution issued by the magistrate sell the
ooly cow left by the briliff, or ie said cow proteried from
seizuro and sale under the 5th section of the 24th Victoris,
chapter 25, under » magistrates execution, or not?

Yours, A~ Op StBscRrIBER.

| The question put by our corresp.ndent is one of much dif-
ficulty. Jf we look upon a proceeding before o magistrate, at
the imstance of a servant, founded on a complaint of pon-
payment of wages, as in the nature of civil process for the
recovery of a debt, the Exemption Act might be held to apply.
But certainly not so if looked upon as a quasé criminal pro-
ceeding. We cannot undertake to say which view would,
prevail with tho courts, for as yet the point has not, so far as
we know, received s judicial determination. We have not at)
present the time necessary to devote to the cousideration of )
the question in order to enable us, in the absence of decided
cages to draw our own conelusions.—Eps. L. J.]

Uncertificated Atlorney in Upper Canada—Right to recover fies
in County Courts.

To 7k Epitors or tne Law Jotryar.
Gexrrenen,—Is an attorney who has neglected to take out
his certificate for two years, and who, during that time, has'
conducted suits in the county courts, antitled to the fees and
charges as an attorney in such suits ; and is the only remedy
against bim in such cases a suit for the £10 penalty men-

According to the English Act, attorneys who have neglected
to take out their cortificates are not entitled to any fees. Doos
the Upper Canads Act repeal or anrul that provision of the
English Act?

Yours truly, A B,

Hamilton, March 28, 1864.

| By our act it i3 made the duty of every practising attoraey
or solicitor annually in Michaclmas Term to pay to the Trea-
surer of tho Law Society certain * certificate fees,”” and it is
t.oreupon made the duty of the Secretary to deliver to the
attorney or solicitor oue or more annual certificates (Con. Stat.
U. C. cap. 35 8. 49).

If the attorney or solicitor omit taking out the annual cer-
tificates within the time limited, he can only obtain them on
payment of additional sums of money by way of penalty (sec.
56).

If any attorney or solicitor practices in any of the courts of
Queen’s Bench, Chancery or Common Pleas without such cer-
tificates, he is made liable to a forfeiture of $40, to be paid to
the Treasurer of the Law Society for the uses thereof (s. 57).

Now the English Act goes further, for it provides not only
for the issuing of annual certificates to attorneys and solicitors
but in express terms denlares ‘“that no person who shall sue,
prosecute, defend or carry on any action or suit, or any pro-
ceadings in any of the courts aforesaid, without having previ-
ously obtained a stamped certificate, which shall be then in
force, shall be capable of maintaining any action or suit at law
or in equity for the recovery of any fee, raward or disburse-
ment for or in respect of any business, matter or thing done
by him as an attorney or solicitor as aforesaid, while he shall
have been without such certificate aa last aforesaid” (6 & 7
Vie. ¢ap, 73 5. 26).

We feel great difficulty in saying that in Upper Canads, in
the absonce of such a provision, an attorney or solicitor who
omits to take out his annual certificates is incapable of recov-
ering his fees. The forfeitures of $40 would appear to us s
at present advised, to be the only penalty ; and it is worthy
of remark that it is recoverable where the attorney or sohcitor
practices without certificates in the Queen’s Bench, Common
Pleas ¢r Chancery, and not where he practises in County
Courts or other courts then there specifically named.]—Ebs.
L.J.

MONTHLY REPERTORY.

COMMON LAW.

C. P CoOR AND ANOTHER V. LISTER.

Bill of exchange— Part payment to indorsee by drawer—Action
against acceptor— Reduction of damages.

Although part payment to the indcrsee by the drawer of a bill
of exchange is, in general, no answer to an action by the indorsco
against the acceptor for tho whole sum, yet, in the case of an
accommodation bill, or (where the biilis not an accommodation bill)
where the state of accounts between the acceptor and drawer is
such that the drawer is really the debtor of the acceptor, such
pert payment by the drawer shall be taken in reduction of damages,
and if sufficient money be paid into court to cover the damnges so

tioned in the Act relating to Atterneys >n Upper Canada ? | reduced the defendant shall succeed.
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STANNARD ¥. LEE AND ANOTLER.

Q. B.

Contract—Condtitons— Work not dune “as rapidly andsatisfuctordy’”
as employer requires— 'nreasonable and capricious requisttions—
DPorwer to re-enter— Deduction from money due—Penalty.

On a contract to do work to the satisiaction of the enginecer of
the employers, with a condition that if the works should not pro-
ceed ag rapidly and satisfactorily as required by them they should
have power to re-enier, employ additional men to completo the
works, and charge the expense to the contractor,

1leld, that it the works were not procecding as rapidly and
satisfactonily as they required they could enforce the couditions,
and (1t not appearing that they had acted mald fide), the cuntractur
could not aver that they had done so ** capriciously’ aud ¢ usrea-
sonably.”

EX. Brrer v. JoxnEs.

Ship~Marwe msurance— Lolicy— Coniract of indemnity—Several
policies.

Irt an action on a policy of marine insurance, it was proved that
the ship was insured in several policies, and that the ownor had
recovered a large portion of the value of the ship under some of
these policies. 'The judge directed the jury that the plaintif of
the action could only recover the difference between the valuo in
the ship and the sum recovered under the other policies.

Ileld, that the direction was right.

CHANCERY,

V.C. 8. PosTGaTE v. BARNES.

Married woman—Iusband dejendant—* When ke shall come within
the yurisdiction” — Pleading— Negative plea—Answer,

A married woman by ber next friend filed a bill for an account
and settiement of property, which she claimed as next of kin of
her father. Shealleged that sho believed her husband @as abroad,
and made him a defendant, ‘‘when he shall come within the
jurisdiction.” Demurrer for want of eyuity and want of parties
overruled.

The billalleged that the intestate died possessed of real property,
consisting of frechold land at places therein described, snd prayed
for an enquiry as to the real estate.

Llea, that the intestate was not seised or possessed of or cnti-
tled to any real estate whatsoever.

IHeld, a good plea, although unaccompanied by an answer.

V.C. K. Rose v. SHARROD.

Practice—-Trustee’'s costs—.cAssignee of married woman—~Separate
recapl.

Whea a marricd woman is entitled to a life interest to her
separate use, under her marriage settlement, her receipt alone te
be a sufficieut discharge, that is not a restraint upon anticipation ;
but where the trustees, upon the clause as to the separate receipt,
counsider it so far doubtful that they refuse to pay, either to the
marricd woman or her assignee, and a bill is fled, they are still
entitled to their costs in priority.

REVIEWS.

The EpixpurcH Review ror Jaxvary (Leonard, Scott &
Co.) is at length come to hand. ‘The contents are unusuaily
heavy, but withal readable. The first paper on thermo-dyna-
mics establishes that the great agencies cf beat, light, elec-
tricity and maguetism, which produce such wondrous changes
on the face of the glube, are bLut expressions in different
language of one and the same great power. The second is a
review of Charles Merivale’s History of the Romans under the
Lmpire. The third is & review of some recent French
memaorrs. cuntaining a daily record of the monotonous gran-
deur of Versailles for forty-four years. The fitth deals with a

vast topic—the progress of India.  The sixth deals with Dean
Milman’s history of tho Jews and Dean Stanley’s lectures on
the history of the Jowish Church. The remaining papers aro
headed—Seottish religious houses abroad—The Negro race in
Amcrica—Fronde’s history of England, and a very suggestive
paper on Urelaud and Irish emigration.

GopEy’s Lany’s Book. The number for April is before us.
This magazine reaches us with unerring regularity. The
number fur April opens with another fashion plate from the
celebruted house of A. T. Stewart & Co. of New York. It
cuntains besides a Dinner Dress, L’Elegante, four cifferent
styles of Head Dresses, Carslet a Bretelles, Carsage en Mous-
seline, and about sixty other engravings of fashions and fash-
ionable work, besides the usual amount of entertaining and
ingtructive reading matter.

APPOINTMENTS TO OFFICE, &c.
JUDGES.

The Honorablo WILLTAM HUME BLALE, lato Chaucellor of Tpper Cavada,
to bo 8 Judge of the Court uf Error avd Appoal for Upper Cauads, tu take rank
and precedence thereln next after tho Chief Justice of the Court of Common
Pleas for tho time belog. (Gazetted March 12, 1561.)

SHERIFF3.

ROBERT NEEDHAM WADDELL, Esquire, to bo Sheriff of the Ualted Coun-
tles of Northumberland and Durham, in cho room and stead of James Bonwell
Fortune, Esquire, removed. (Gazetted March 12, 1564.)

CHARLES DICKENSON, Esquire, o be Shenff of the United Counties of
Leeds and Greoville, {n the room and stead of Adlel Sherwood, Esquire, resigned.
{Gazotted March 12, 1861.)

CLERKS OF THE CROWNXN,

LAURENCE HEYDEN, Esquire, to be Clerk of the Crowo and Pleas of the
Court of Queen’s Bouch of Upper Cauada, in the room and stead of Chailes Cox-
well Small, Esquire, decvased.  (Gazotted March 26, 1864 )

MAUNSEL BUWEKRS JACK>UN, Esquirs, to be Clerk of tho Crown and Ploss
of the Cuurt of Cumwon Ploas of Upper Causda. (Gazettod March 26, 1364 )

COMMISSIONERS.

JASPER T. GILKISON, of Brantford, CHARLES THOMAS DUPONT, of
Manitoulio Isluud, and WILLIAM LIVINGSTUN, of Delawars, Eequires, .0 bo
Comminslogers vuder the provisions of Cap. 81 of the Consolidated Statutes of
Upper Cavada. (Gazetted March 26, 1664.)

CORONERS.

TITUS CROOKER, of Mjiton, Esquire, M.D., Assoctate Coroner, County of Hal-
ton. (Gazetted March 12, 1864.)

JAMES McINTOSIL of Martintown, £aquire, M 0, Associate Coroner, United
Counties of Stoimout, Duudss aud Glengarry. (Gazetted March 12, 1664 )

DANIEL FURREST, of Collingwood, Esquire, Associato Curoner, County «f
Simeoe. ((iazotted March 12, 1864.)

WILLIAM CLARKE, of Parix, Esquire, M.D,, Associate Coroner, County of
Biaot. (Gazetted March 12, 1584.)

EDWIN WILLIAM TEGART, of Seotland, Esquire, M.D. Assoclato Coroner,
County of Brant, (Gazetted March 12, 1663.)

DAVID BONNER, of Fleshington, Esquire, M.D, Associsto Coroner, County of
Grey. (Garetted March 26, 31861.)

EDMUND BURKRE DUNNELLY, of Windsor, Esjuire, M D., Assuciato Coro-
nor, County of Essex. (Gazelted Macch 20, 1864)

WILLTAM NICOLSON ROSE, of Newcastle, Esquire, M D, Assnciate Caroner,
Uunitod Counties of Northumberland snod Durham. (Laz:tted March 28, 1664.)

NOTARIES PUBLIC.

JOHIN GEARY, of Tondon, E«uire, Attornoy-at-Law, to bo a Notary Public
in Upper Cauadr  (Gazotted March 12, 1664.)

THOMAS HODGINS, of Totoatn, Esquire, LY B., Barrister-at-Law, to be a
Notary Public in Uoper Canada. (Gazetted March 12, 1864.)

WILLIAM HENRY ARCHER, of Yorkvillo, Esquire, to be a Notary Publicin
Upper Capada, (Gazotted March 12, 1864.)

MICHAEL UDRISCULL, of Pembroke, Fsquire. Aitoracyat Law, to be 2
Notary Public $n Upper Canada-  (Gszotted March 12, 1864

EDWARD . MALLACH, of Perth, Esquirg, to be & Notary Public in Upper
Canada  (Garetted March 26, 1863 )

ROY AL PLATT HURLBUT. of Warkworth, Esqulire, to be a Notary Publicin
Upper Cannda.  (Gazetted March 26, 1564,)

TO CORRESPONDENTS.
« A CLznk of D C."=4 ). M." —=CToder * Divison Courta.™
“F B — s VInigas” = AN oLd AND orid vgn FRiFp or THE U C. L. 37—
A LAW STUDENY'—* AN OLD SULSCRILER” —* A B.” — Cuder * General Corres-
rondenice




