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PREFACE,

An attempt by a resident in a distant colony to expound

the system of Parliamentary Government, as administered

in tlie Mother Country, may call for some explanation.

I venture, therefore, to prefix to my work a few personal

remarks.

More than twenty-five years ago, when in the service of

tlie House of Assembly of Upper Canada, as an assistant

in tlie Provincial Library, I was induced to compile a

Manual of Parliamentary Pra^ tice for the use of the

Legislature. The valuable trc of Mr. May, on the

'Usage of Parliament,' had n* 'i appeared; and no

work then publi:^lied was sufficiently elementary and

comprehensive to be of any service to our colonial legis-

lators in the performance of their parliamentary duties.

My little volume, although the crude and imperfect pro-

duction of a very young man, was received with much

favour by the Canadian Parliament. At the first meeting

of tlie Legislature of United Canada, in 1841, the book

was formally adopted for the use of members, and the

cost of its production defrayed out of tlie public funds.

It was in the same year, and immediately after tlie

union of the two Canadas, that ' responsible government

'
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Avas first applied to our colonial Constitution. In carrying

out tliis new, and hitherto untried, scheme of colonial

goveinnient, many dillicult and complex (piestions arose,

especially in re<j;ard to the relations which should subsist

between tlie popular chamber and the ministers of the

crown. Upon these questions, my known addiction to

parliamentary studies, together with my olhcial position as

one of the librarians of the Legislative Assembly, caused

nie to be frequently consulted. I speedily became aware

that then, as now, no work i)reviously written on the

British Constitution undertook to suj^ply the particular

information requked to elucidate the working of ' respon-

sible' or ' parliamentary' government. For, all preceding

writers on this subject have confined themselves to the

presentation of an outside view, or general outhne, of the

political system of England. There is nowhere to be

found a practical treatment of the questions involved in

the mutual relations between the Crown and Parliament,

or any adequate account of the growth, development, and

present functions of the Cabinet Council. In the words

of Lord Macaulay (History of England, iv. 437), 'no writer

has yet attempted to trace the progress of this institution,

an institution indispensable to the harmomous working of

our other institutions.'

My own researches in this field enabled me to accumu-

late a mass of information which has proved of much

utility in the settlement of many points arising out of

responsible government. I was frequently urged, by

persons whose opinions were entitled to respect, to digest

and arrange my collections in a methodical shape. The

fact that the greater part of my notes had been collected

when engaged in the hivestigation of questions not of
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mere local or temporaiy significance, but cajiable of

general application, led me to think that, if the result

were embodied in the form of a treatise on parliamentary

government as administered in Great Britain, it might

prove of practical value both in England and lier

colonies; and that in the constitutional states of con-

tinental Europe it might serve to make more clearly

known the peculiar features of that ft)rni of government,

which has been so often admired, but never successfully

imitated. I therefore determined to avail myself of the

resources of the well-stored library nnder my charge, and

attempt the compilation of a work which, while trenching

as little as possible on ground already worthily occnpied

by former writers, should aim at supplying information

upon branches of constitutional knowledge hitherto over-

looked.

I proposed at first to prepare, more especially for

colonial use, a manual which should include a disserta-

tion upon the peculiar features of ' Eesponsible Govern-

ment' in the colonies. But I decided, after much re-

flection on the subject, to change my plan, and to con-

fine myself to the exposition of paiiiameiitaiy govern-

ment in England. I arrived at this conclusion, firstly,

from a conviction that the safest guide to the colonies,

whose institutions are professedly modelled upon those

of the mother country, will be found in a detailed account

of the system which prevails in the parent state ; and,

secondly, because parliamentary government in our colo-

nies is still in its infancy, and its success is as yet but

problematical. ' The well-understood wishes of the

people, as expressed through their representatives,' has

indeed been the acknowledged maxim of colonial rule ;
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and, so far as they are applicable to colonial society, the

principles of the British Constitution have, in the main,

been faithfully carried out. But it is easy to foresee that

some considerable modifications must at no distant day

be introduced into the fabric of colonial government, to

enable ii to resist the encroachments of the tide of demo-

cratic ascendancy, which is everywhere uprising, and

threatening to overwhelm 'the powers that be.' Most

of the British colonies still c.ijoy the advantage of an

innncnse extent of unoccupied territory, affording to in-

dustrious men of the humblest class the opportunity of

becoming landowners, and of achieving a degree of com-

fort and independence which naturally inclines them to

be supporters of law and order. Nevertheless, from an

observation of the worlcing of our municipal institutions

in Cmiada, and of the characteristics and results of respon-

sible government in the British dependencies generally,

it is evit ent that the democratic element is everywhere

gaining tlie mastery, and is seeking the overthrow of all

institutions that are intended to be a clieck upon the

popular will.

The great and increasing defect in all parliamentary

governments, whether provincial or imperial, is tlie weak-

ness of executive {uitliority. It may be difficult to con-

cede to the governor of a colony the same amount of

deference and res])ect which is accorde;! to an Englisli

sovereign. But any political system whicli is based

vi])on tlie monarchical princii)le nnist concede to the chief

ruler something more than mere ceremonial functions.

It is the tendency of the age in which we live to rekix

the bonds of all authority, and to deprive all rank

tuid station, not directly derived from the people, of
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tlie iiilhience which it has heretofore possessed. The

hereditary dignity of the British Crown itself has, within

the last lialf century, sustained considerable loss. In

popular estimation in o'"- own day the ]:)rerogatives of

royalty are accounted as well-nigh obsolete ; and what-

ever may be the degree of affection expressed towards

the occupant of the throne, the sovereign of England itj

too often regarded as but little more than an ornamental

appendage to the state, and her riglitful authority either

derided or ignored. These erroneous ideas, it need

scarcely be said, are not shared by any who have

participated in the direction of state affairs. But they

are widely diffused, even amongst educated men. The

true position of the sovereign in a parliamentary govern-

ment may not appear to be capable of exact definition,

because much will always depend upon tlie personal

character of the reigning monarch. But in the treat-

ment of this difficult question, I have endeavoured to

reflect faithfully the views of the most experienced states-

men of the present day ; and while I have elsev/here

claimed for the popular element in our constitution its

Icixitiinate weiulit and infkience, I have here soudit to

vindicate for the monarchical element its ajipropriate

spliere ; being convinced that the functions of the crown

are the more apt to be unappreciated because their most

beneficial operations are those wlii'h, whilst strictly con-

stitutional, are hidden from the public eye.

In attempting to define the limits between the autho-

rity of the crown and that of the legislature under parlia-

mentary government, I have never relied u[)()n my own

inteipretations, but have always illustrated the matter

in hand by reference to the best opinions recorded in the
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debates of Parliament, or in evidence before select com-

mittees of cither House. Sucli testimony, for the most

part from the lips of eminent administrators and politi-

cians now living, or but recently deceased, is of the

highest value, especially when it embodies information

upon the usages of the constitution wiiich had not pre-

viously appeared in print. It is in the abundant use of

such valuable material, never before incorporated in any

similar treatise, that the chief claim of my work to public

attention must consist.

Notwithstanding these obvious advantages, I am deeply

conscious of its many defects and shortcomings ; and in

submitting it to the favourable consideration of those

to whom it is addressed, I can only plead, as an excuse

for its deficiencies, an honest endeavour to supply a want

which must have been often experienced, by men engaged

hi public Hfe, both at home and abroad.

Alpheus Todd.

LiJJiiARY OF Pauliament, Ottaava, Canada;

December 18GG.

i I
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mentary govcriimont the kindly power is siibjeeted to

sueli rigid limitations and restraints tliat its abuse is

difficult, if not inipossibk'. The axiom that tlie king can

do no wrong, is necessary for the protection of the inon-

arcliy tVom injurious aspersion or attack ; but it is ren-

dered innocuous, as a means of oppression or misrule, by

the recognition of the doctrine tliat ministers of state are

responsible for every exercise of kingly authority. These

ministers have been i)ermitted to sliare, witli their

sovereign, in all tlie functions of royalty, on condition

tliat they assiune a full responsibility for the same, before

the Parliament and people. By this means, the services

of statesmen in whom the couiitry has conlidence, and

who represent the varying needs of the age, and its

progressive intelligence, are secured on behalf of the

empire ; while the equilibrium of the state is duly pre-

served, amidst the recurrent changes of its actual rulers,

by the permanence of the monarchical principle in the

person of the sovereign. Such is the theory and practice

of the British constitution.

' Since the establishment of parliamentary government,

the ' xlinary description of the British constitution, as

one in which the executive power belongs exclusively to

the croAvn, while the power of legislation is vested jointly

in the sovereign and the two Houses of Parliament, has

ceased to be correct, unless it be understood in a le^al

and technical sense. It is the distinguishing feature of

parliamentary government that it requires the powers

belonging to the crown to be exercised through

ministers, who are held responsible for the manner in

which they are used, who are expected to be members of

the two Houses of Parliament, the proceedings of which

they must be able generally to guide, and who are con-

sidered entitled to hold their offices only while they

possess the confidence of Parliament, and more especially

of the House of Commons."' Through the instrument-

•' Groy oil r.irl. Goveriunciit, 4.
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siil)jectccl to

its al)uso is

the king can

of tlie inoii-

but it is roii-

r ini.srulc, by

i of state Jire

:)rity. Tliese

wit] I tlieir

on condition

same, before

, tlie services

ilidence, «a,nd

age, and its

3lialf of the

is duly pre-

ictual rulers,

iciple in tlie

and practice

government,

istitution, as

clusively to

sted jointly

Ihament, has

ll in a legal

K feature of

tlie powers

Ll throng] 1

manner in

Inembers of

IS of which

o arc con-

phile they

especially

Instrument-

LEADLVd rRIXCirLIvS 01' TIIK CONSTITUTION. C

ality of the cabinet, as a connecting link between the

crown and Parliament, a close union, an intimate recip-

rocal action, has been eflected between the executive

and legislative powers. It is tliis wliich lias given

peculiar vitality to Englisli jiarliamentary government.''

The great and leading principles of the lii'itish constitu-

tion, as now interpreted, are therefore tlie personal irre-

sponsibility of the king, the responsibility of ministers, and

tlie inquisitorial power of Parliament. For the complete re-

cognition of these cardinal principles, the nation is indebted

to the statesmen wlio eflected the llevolution of 1088."

Prior to that epoch, the government of England was
mainly carried on by virtue of the royal prerogative,

that is to say, by the king in person, with the advice

and assistance of ministers appointed by liimself, and who
were responsible to the sovereign alone for tlie ordinary

conduct of public affairs ; whilst they were amenable to

Parliament for any direct abuse of their functions. Under
this system. Parliament had no voice in the selection of

ministers of the crown, and whenever they entertained

adverse opinions in regard to cpiestions of administration,

they had no means of making tliose opinions known, ex-

cept by retrospective complaint and remonstrance. This

occasioned frequent contests between the crown and the

Parliament, which sometimes ended in civil Avar,

While the sole executive authority of tlie realm was

possessed by the king—in whom, together with his

Ri'ViiIiiiIdii

of KJS.S.

Oovcrn-
iiu'iif l)y

l)ri'r(i{4ii-

tivo.

* SeeBngeliot on tlip Cabinet, Fort-

nightly lieview, No. 1, p. 0.

" We have the great Lord Cam-
di'n's authority for asserting that
' Tiie Itevolution restored this con-

stitution to its first principles ; it did

no more. It did not enlarge the liberty

of the subject, but gave it a butter

security. It neither widened nor con-

tracted the foundation, but repaired

and perhaps added a buttress or two
to tlio iahi'ic.'—Ilotvclfs St. Trmh,
xix. 1 ()<>?*. To the 8aniP etfect, it has

been -well observed by a recent poli-

tical writer, that, ' I'rior to lGe"<8, tlie

theory of our constitution was, tliat

the crown wa-J limited, and tliat its

powers were checked by the Houses
of Parliament; but this theory was
not always recognised by tlie king in

practice. Tlie llevolution of l(i88

brouglit the theory and practice into
harmony. Since that time tlie crown
has never attempted to govern witli-

out Parliament'

—

Edinb, livv. vol.

cix. p, 27').
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ministers and officers of state, was vested the exclusive

right of administering tlie laws of the land—the legis-

lative authority was divided between tliree co-ordinate

powers, the King, the House of Lords, and the House of

Commons. Eacli of these branches of the one Parlia-

ment enjoyed an equality of rights, and had a deliberate

choice of assent or dissent to every legislative measure.

Balance of So loug as this form of government prevailed, it was

irrconsU- customary to assume as an axiom, that the well-being of

tution. the English commonwealth consisted in the preservation

of the balance of power between these co-ordinate

branches of the supreme Parliament, so that any abuse of

authority on the part of one, miglit admit of correction

by the interposition of the authority of another branch.

For example, the power of the two Houses of Parliament

to frame laws was presumed to be held in check by the

king's negative, which could always be interposed to

prevent the adoption of an unwise or unnecessary statute.

Again, the arbitrary exercise of the king's riglit of veto

was itself restrained by the power which Parliament

possessed of refusing a grant of supplies for the service of

the crown. On the other hand, freedom of speecli,

though nominally conceded to Parliament from a very

early period, was not invariably respected by the croAvn.

In some instances, even the Tudor monarclis went the

length of charging the Speaker of the Commons to forbid

members from meddling with matters of state. Occasion-

ally we read of free-spoken representatives being cited

before the Privy Council, interrogated and reprimanded,

or sent to the Tower. In self-defence, the Commons
adopted a standing order for the exclusion of strangers

during debate, and making it punishable to repeat out of

doors what had passed within.'' And in order to main-

tain the due independence of the legislative chambers, it

•' ]\racaulay, Tli.^t. of luitr. vol. iii. p. A^."] ; Park's Dogmas, p. 104 ; ]Mny,
Tavl. Trac. c. 4.
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was held to be an infringement of constitutional pnvilege

for the king to take the initiative in legislation by sub-

mitting any Bills to the consideration of the two Houses

—save only acts of grace and pardon—or even for the

sovereign to take formal notice of any resolution or pro-

ceedinir of Parliament which did not affect the interests of

the crown, until the same had been regularly communi-

cated to him for his concurrence."

This waa the doctrine and usapre of the English consti- C""trast

tution whicli prevailed before the era or piu'liamentary the theory

government ; and notwithstanding tlie fundamental alter- j',"',^^.^;^,^ ^f

ations tliat have since taken place in constitutional prac- tin- cousti-

tice, this is still the theory of tlie Britisli government,

as expounded by Blackstone, Paley, De Lolme, and other

text-writers of a later date. And yet how strikingly is

tliis theory at variance with the recorded facts of our

Parhamentary history for the past century and a half!

While for many generations the forms of the ancient con-

stitution of England have continued unchanged, the prin-

ciple of growth and development has been at w^ork, and

has silently effected numerous and important alterations

in all our governmental institutions. For instance, the

prerogative of the crown to veto obnoxious measures

presented for its sanction by the Legislative Chambers

has never been invoked since the reign of Queen i^nne.

The undoubted right of the Commons to withhold sup-

plies from the crown has not been exercised in a single

instance since the Eevoluiion of 1GS8. All important

public bills are now submitted to Parliament by ministers

of the crown, with the avowed sanction and express
'

authority of the sovereign ; and it has become a recog-

nised and prominent part of the functions of the king's

ministers that they shall be able to lead and control the

two Houses of Parliament, and to carry on the govern-

ment therein, by themselves undertakinir the oversight

» Hats. I'lvf. vol. ii. p. .>'»(>.
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and direction of the entire mass of public legislation.

Moreover, the exercise of every branch of the royal pre-

rogative is now subjected to free criticism in both Houses

of Parliament ; and although the standing orders for the

exclusion of strangers are still retained, they are practi-

cally a dead letter; and so much pubhcity is allowed

to the debates and proceedings as to justify the saying

that ' the entire people are present, as it were, and assist in

the deliberations of Parliament.'^ As a natural conse-

quence of these momentous changes, harmony has been

established between the executive and legislative powers,

in place of the jealousy and spirit of antagonism which

usually characterised the former system.

This wide discrepancy between theory and practice

—

between the ordinary functions of the several branches

of the legislature as defmed in our old constitutional

text-books, and the modern usages in respect thereto,

affords unmistakoable proof that the constitution itself

has really undergone a material alteration within the last

150 years, albeit these changes, for the most part, have

been unnoticed by political writers. Formerly the obso-

lete privileges above enumerated were regarded as so

many proofs of an admirable system of 'checks' and
' balances of power,' whereby the different parts of our

complex political system were maintained in equipoise.

They now remain as mere indications of ancient land-

marks, which have ceased to be effectual restraints in the

existing develo]mient of our institutions.

And here it may be remarked, })arenthetically, that

because the crown and the House of Lords are pre-

cluded by modern constitutional usage from making

direct use of the powers which originally appertained to

them as distinct and independent branches of the legisla-

ture, it must not, therefore, be assumed that they are but

of small account in their separate and individual capacity.

Their ancient risxhts, thouaii dormant, have never been

f Mny, Const. Hist, vol i. p. 4:iU.
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3ver been

disallowed ; but are still held in reserve, m case of any

sudden or violent attack upon their new mode of opera-

tion. This may surely be allinned of the royal veto, in

the present state of our constitutional system, although,

as a matter of constitutional practice, the system of par-

liamentary government has fortunately done away with

the necessity for collisions between the crown and the

people on questions of public policy or internal admi-

nistration, and has caused all such matters to be decided

witliin the walls of Parliament by the relative strength of

existing political parties. The same principle holds good

in regaixl to the two Houses of Parliament. While no

formal alteration has taken place in the original limits of

authority between the two co-ordinate and co-equal

chambers of the legislature, and it is now generally con-

ceded that the pro])er function of the House of Lords is

not to take a prominent part in the initiation of public

Bills, but to control, revise, and amend the measures of

legislation which have received the sanction of the House
of Commons,—nevertheless, if need be, it would be per-

fectly competent for the House of Lords to claim its

aiu'ient privileges, and to assume a more active sliare in

tlie origination of measures which concern the general

welfare of the comnmnity.

Tlie principal change efTected by the development of itoui^c or

the English constitution tince the llevolution of 1G88 Co"""""«

1 1
•

1 c n 1
under piii'-

has been the virtual transference of tlie centre and force li.im.ntiiry

of the state from the crown to the House of Commons. nH'ilt.""

Instead of prerogative government we now have parlia-

mentary government. Listead of the will of tlie crown
being either paramount, or else engaged in direct conflict

with the other branches of the legislature, we now find

the constitutional inllueiice of the crown, and of the great

landowners, exerted in the House of Commons, throiigh

the instrumentality v)f members who obtain seats therehi,

expressly in order that they may ui)liold and carry out

that hiduence. The introduction of members into the
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House 01 Commons for sncli a purpose, liowever at va-

riance it may be with the abstract idea of popular repre-

sentation, has, indeed, become essential and of vital

consequence to the maintenance of monarchical institu-

tions in Great Britain. Curtailed in the exercise of their

original rights, as independent branches of the legislature,

it has become impossible for the crown and the nobles to re-

tain their legitimate share in the government of the country

unless they are both fairly represented in that assembly

wherein the supreme political power of the state is now
concentred. This result has been attained by the growth

of a system under which each of the three co-equal

elements of the crown, the aristocracy, and the com-

monalty,— representing respectively the principles of

autliority, of stability, and of progress,— have been

cfTectually, if not formally, incorporated into the Com-
mons' House of Parliament.

By the introduction of the king's ministers into Parlia-

ment, which was af;complished in the reign of William

in., the monarchical element in the constitution bei^an to

make itself felt in the House of Commons. The great ad-

vantages of this step were not at first a]>preciated, even by

its promoters ; but they gradually became apparent in the

harmonious working of the machinery of government.

As a natural consequence, it necessitated a recourse by the

rival factions on both sides to a system of party orgnuiza-

tion, in order to give strength and consistency to their en-

deavours. ' For parliamentary government is essentially

a government by means of party, since the very condition

of its existence is that the ministers of the crown should

be able to guide the decisions of Parliament, and espe-

cially of the House of Commons ; and all experience

proves that no popular assembly can be made to act

steadily luider recognised leaders except by party organi-

zation.' « Seats in the House of Commons for the king's

s Grey, Pnrl. Govt, new cd. It^Cil, of prty, Austin, Tleaforthe Consti-

p. 10. yee further, as to the boucfit.s tution,' p. 34; Park's Lectures, pp.
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ministers and their adherents were obtainable from the

first by means of various small boroughs, Avhich were under

the direct control of the Treasury, and o^ :)ther boroughs

which were subject to the influence of certain great

families or wealthy proprietors, who were willing to dis-

pose of the same in support of an existing administration.

Thus the government for the time being were always able

to command from forty to fifty seats in a new Parhament,

in addition to the natural strength of the party they

represented.^

In like manner, the holders of landed property through-

out the country, and esi)ecially the great hereditary aris-
""J.^."'

tocracy, were able, in their own behalf, to control many pro^<ontcd

of tlie smaller constituencies. The commanding influence Counnous

thus exercised by the crown, and the landed gentry of the

kingdom, over the election of members of the House of

Commons, a})pears at first sight to be a departure from

the strict rule of representation in a popular assembly.

The case however assumes a very different aspect wlien it

is considered that property, not numbers, has been hitherto

the acknowledged basis of representation in the House of

Commons.' It is true that the direct interference of

peers (as such) at elections is declared by a standing order

to be a high breach of the privileges of the House of

Commons ;• nevertheless, it has been admitted by the

most eminent constitutional authorities, including the

names of Lord John EusseU, Sir Robert Peel, and Lord

01, 128; Fraser'a Magazine, August,
1^V>l]; 'Mr. IJisraeli's speeches, iu

Hans, Deb. vol. cliii.p. 1304; ibid. vol.

elx.xiv. p. 1221 ; and see the Edin-
burgh Review, vol. cviii. p. 277, in

reply to an article in the Westminster
lleview for April, 1858, condemnatory
of party government. The arguments
ngainst party government arc summed
up in Lord Brougham's I']ssay on the

I'lU'eots of Party, in his Hist. Sketchtvs

of tlie Statesmen of the Time of

George III.

'' Grey, Pari. Govt, new ed. p. 227.
' See Russell, Eng. Const, new ed.

180/), pp. xxxi.-xxxvi. The registered

electors of Greatliritaiiiare l,U4o,000,

out of a population of rather ovel*

twenty million persons. Edinl)urgh

Rev. '.hily, 1805, p. 281. It is esti-

mated that by the existing sullrage

the working class are ablo to coni-

nuuid more than one fourth of tho

whole borough constituency.—Hans.
Deb. vol. clxxxii. pp. 1238, Ml!).

J .S. (>. H. of C.Xos. 410, 117.
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Palmerston, that there is ' a customary and due influence

'

exercised by landlords over their tenantry, in the choice

of members to serve in the House of Commons, which is

perfectly legitimate, and will always exist. Occasional

complaints have been made to the House, under peculiar

circumstances, of the infringement of the standing order

by peers, but the House has always evinced great reluct-

ance to proceed thereon. For, in fact, the influence which

is exercised by peers is mainly that which rightfully apper-

tains to them as the guardians and representatives of vast

liercditary estates, and it is impossible to dissociate the

individual peer from the landed proprietor. '^ In a

monarchical government, property must necessarily be in

the hands of the few ; and ' tlie law-maker must be a pos-

sessor of property, because the end of all legislation is the

security of property.' ' The extent to which the in-

fluence of property prevails in England at the present

time is very considerable, notwithstanding the disfran-

chisement of so many small boroughs by the Eeform Bill.

This influence is more or less exerted in every consti-

tuency ; but it is only in the counties and in certain of the

smaller boroughs that it usually affects the result of the

elections. The larger manufacturing towns and cities are

generally under the control of the commercial or manu-

facturing interests. Nevertheless, it has been computed

in a work which has recently appeared, upon the ' Great

Governing Families of England,' that the thirty-one fami-

lies therein enumerated ' supply at this moment one clear

fourth of the English House of Commons.' '"

' See ^rirror of Pari. August 0,

1882, p. ,'5588 ; Hans. Ueb. vol.lxxxiii,

p. 1107; ihid. vol. xcv. pp. 10(57,

l;5r>4 ; ibid vol. clix. p. 15(59; ibid. vol.

clxxiv. pp. 933, 945; May's Pail.

Prac. ed. 1863, p. GO\,n.; Macmillan's

IMagazine, April, 18(55, p. 47(5 ; aud

I^ord Paluierston's speech on the

liallot, Hans. Deb. Juno 10, 18(55.

' Letter to Mr. Bright, bv Henry
Prunimond, M.P., 1858, p. .'5(5, It i.s

remarkable that even in the Ihiited

States, where a nearly universal suf-

frage prevails, the landed interest is so

powerful, owing to the almost uni-

versal possession of property, that
' the great mass of the farmers, ichcn

they choose to crert themsclres, avc able

to overrule the mob of the cities, and
decide the policy of the nation,'

—

Gohhcin Smith, in Macmillan's Mag.
April, 18(55, pp. 418, 424.

'" Sanford and Townsend's (ireat

Ci overning Families of J'ljigland, 2 vols.

Ai

vices
I

tliroiJ

boroij

advoc

that

tion il

iient n

tainecl

meut

failed!

they

also s

balan(

Farlia

the in

phatic

the cr

mainti

means

(^ertaii



i SERVICES RENDERED BY NOMINATION BOROUGHS, 11

due influence

'

, in the clioice

tions, wliicli is

Occasional

nder peculiar

:anding order

I great reluct-

ifluence wliich

litfully apper-

tatives of vast

dissociate the

etor.^ In a

essarily be in

lust be a pos-

islation is tlie

'hicli tlie in-

t the present

the disfran-

Eeform Bill,

every consti-

iertain of the

result of the

tid cities are

or manu-

coniputed

the ' Great

-one fanii-

it one clear

boroughs.

ial

y

i

And here it may be well to notice tlie important ser- Nomina-

vices whic'^ have been heretofore rendered to the state

through the in trumentality of the smaller or nomination

boroughs. Some of the ablest and most uncompromising

advocates of parliamentary reform have freely admitted

that we are indebted to these boroughs for the introduc-

tion into the House of Commons of many of its most emi-

nent and useful members, who could not odierwise have ob-

tained entrance there ; and for the representation in Parlia-

ment of various classes and interests which would else have

failed to acquire the weight and influence therein to which

they are justly entitled. The nomination boroughs have

also served to redress, in however irregular a manner, the

balance of authority between the several branches of

rarliament, which would else have been overthrown by

the increasing power of the Lower House. This is em-

phatically true of the legitimate authority and influence of

the crown in the House of Commons, which has been

maintained, under our parliamentary system, chiefly by

means of the control exercised by government over

certain of the smaller constituencies.'^ For, as a general

rule, nearly all our ministers of state, and eminent

politicians of the class out of which ministers are neces-

sarily chosen, have been indebted to the small boroughs

for a seat in Parliament. Even when able to command
a county constituency, ministers of the crown have

generally preferred to represent small boroughs, on
account of the comparative immunity thereby obtained

from the incessant demands upon their time and attention

on behalf of their constituents, which is so great a tax

upon members who represent populous constituencies.

TiOndon, ISGo, pp. 3-20. In the new
House of Commons, chosen in I8G0,

inehuling four Irish Peers, there were
no loss than L'j-t members of noble
families (chiefly sons of noblemen)
elected, and 83 other members who
were connected by niarriago or close

rt'latiouship with noble families. This

gives a total of one-third of the IIouso

of C nmous connected with tho

peerage.— Macmillan''s Mug. Feb.

1800, p. 344.

"Grey, Pari. Govt. p. 195; Rus-
sell, Eng. Const, pp. xxxv. xlix,

;

Austin, I'lea for the Const, p. 28.
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Thus, when Mr. Canning was appointed Foreign Secretary,

and leader of the House of Commons, in 1822, he retired

from the representation of Liverpool, and was elected for

the borough of Harwich, considering that the duties en-

tailed upon him as member for that great commercial

town were incompatible with the faithful discharge of liis

functions as a minister of state." In like manner, Sir

liobert Peel, Lord Palmerston, Lord Stanley, Sir G. Grey,

Sir Stafford Northcote, and other noted parliamentary

leaders, have almost invariably sat for small boroughs,

and have refused to represent large constituencies. Again,

statesmen of the highest eminence who, through their

connexion with great governing famihes, have obtained

seats for counties, have not seldom been obliged to resort

to boroughs in order to retain a seat in Parhament when
they have chanced to incur the displeasure of th'3ir

numerous electors. For example, in 1835, Devonshire

rejected Lord John Eussell, and compelled him to seek

a refuge in Stroud ; in 1834 Lord Palmerston was defeated

in Hampshire, and afterwards sat 'for Tiverton; in 1852

Sir G. C. Lewis was defeated in Herefordshire, and was

obliged to have recourse to Eadnor ; in 1847 Macaulay

was defeated at Edinburgh, and kept out of Parliament

for five years. It has been computed that out of some

sixty-three members, in the last House of Commons, who
either held, or were qualified to hold, the highest adminis-

trative offices, by far the greater proportion represented

small constituencies. The more populous boroughs only

contributed one-fifteenth of this governing element.^ In

fact, it is notorious that there has been, of late years, a

decided and increasing disposition on the part of large

boroughs to mako choice of local celebrities, or persons of

limited reputatio. , to represent them in Parliament, in

place of electing men possessed of statesmanlike qualities,

° Sfapleton, Canning nud his "^ See Fmser's Magazine, August,
Times, p. 334. And see Grey, I'an. lS(j-j, p. LVJ.

Govt, now ed. p. 121.

',1^
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or administrative experience.** If, therefore, the few

remaining small boroughs are disfranchised, it will become

indispensably necessary to fmd some other mode of

entrance into the House of Commons for the great states-

men to whom the administration of public affairs is or

may be entrusted.

It has been justly observed that ' the history of the Peculiar

world affords, as yet, no example of the permanent l^.^'otZ^

success of parliamentary government with a legislature reprpscn

formed on the strictprinciplesof popular representation.''" system.

The House of Commons owes its success as an active part

of the supreme authority, and its peculiar excellences,

to ' what are regarded as defects and departures from

principle in our representative system ;
' and ' it is chiefly

l)y means of these defects that the ministers of the cro\vn

have been enabled to obtain the authority they have

exercised in the House of Commons.' ^ Able to rely upon

the support of a certain number of stedftist adherents,

G\orj administration in turn has hitherto possessed, in

general, sufficient power to conduct the government of

the country consonantly to the best and most enlightened

opinions, even though in opposition to popular prejudices,

or superficial ideas which might tem])orarily prevail

throughout the kingdom. The policy of an administration

charged with the government of the British empire must

indeed, of necessity, be a reflex of the best-informed

I See illustrative tables, in Ecliub.

Review, vol. cvi. pp. 27;^-277, and
ppeeches by jNIr. Gladstone and Mr.
Disraeli, &o., Ilnns. Deb. vol. clxxxiii.

pp. 488, 874, 904, 1385, 1883, 1004.
' Grey, Pari. Govt. p. 07. ' Par-

liamentary government is a machine
of the most exquisite delicacy.'

' America during tlie last five years

has only repeated to the world the

lesson that had already been taught
by France, that, if you will have de-

mocracy, you must have something
like Ciesarisui to control it. The
I'eeble and pliable executive of Eng-

land is wholly unsuited to such an
electoral body. A government that

yields, and must yield, to the slightest

wish of the House of Commons, is

only possible so long as that House of
Commons is the organ of an educated
minority. Such an instrument of go-
vernment has never yet, in the history

of the world, been worked by a legis-

lature chosen by the lower class.'

—

Quar. Review, .Tanuary, 18()0. p. 27'.).

' Grey, Pari. Govt. pp. 07, C>x.

And see Lord Dudley's speech in

Knight's Hist, of Eng. vol. viii. p.

282.
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Control of Opinion of the nation.* But tliis opinion 'is expressed,

not by the clamorous chorus of the muUitude, but by the

measured voices of all classes, parties, and interests. It

is declared by the press, the exchange, the market, the

club, and society at large. And it is subject to as many
checks and balances as the constitution itself; and

represents the national intelligence rather than the

popular will' " And, after all, it should be remembered

that while public opinion, in a free state, must ultimately

determine into whose liands authority shall be entrusted,

and what shall be the general policy of government, it is

chiefly within the walls of Parliament that the contest for

power between the rival candidates for oflice is conducted
;

and that one of the most important functions of Parlia-

ment is that of being ' an instrument for the instruction

of the nation, and for enabling it to arrive at just and wise

conclusions on matters affecting its wehare.'" How
essential, therefore, is it that Parliament should consist of

the most intelligent, educated, and enlightened men that

are to be found in the whole community !

In order that the ministry may be in a position to

devise and recommend to Parliament a policy that shall

commend itself to the highest intelligence of the country,

it is essential that they should have sufficient strength in

the popular assembly to enable them to withstand t}ie

pressure of temporary political excitement. Prior to the

passing of the Eeform Bill, in 1832, there was no impedi-

ment of this kind, but thoughtful politicians foresaw, as an

jnevitable consequence of that measure, that parliamen-

tary government would become more and more difficult

Impor-
tance of

a strong

govo'-n-

meni.

» Mncaulav, Hist. Eng. vol. iii. p.

r)43 ; May, Const. Hist. vol. i. p. 430.

" May, Const. Hist. vol. ii. p. 2o3 ;

see also' Park's Dogmas, pp. 88, 97.

' Grey, Pari. Govt. pp. 27-37. And
see some weiglily observations in

Bngehot's Papers on the Constitution,

in Fortnightly Eeview, vol. i. pp. 15,

330: vol. iv. p. 277. The custom

which has grown up within the pre-

sent generation of members meetinii'

their constituents, during the recess,

to address them upon tlie political

topics of the day, and to invite inquiry

and discussion upon the course taken
by their representatives in Parlia-

ment, is * one of tlie most powerful
and beneficial engines for the creation

of a moderate, temperate, tolerant,

yet clear and definite public opinion.'

— i/>/V/. vol.iv. p. (to.
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and embarrassing. Special attention was bestowed upon Antiiority

this subject by Mr. J. J. Tark, who at that period filled ;;,!„\'!;,'
;,,

the chair of English Law and Jurisprudence at King's

College, London. In a course of lectures on the theory

and practice of the constitution, delivered before thnt in-

stitution, ^Ir. Park pointed out with great force and jier-

spi(Hiity the altered relative position of ' King, Lords, and

Commons,' by the establishment of parliamentary govern-

ment, to which attention has been directed in the preced-

ing pages. And in a petition to the legislature which he

drafted when the Reform Bill was under consideration.

Professor Park strongly urged the necessity for making

legislative provision to ensure ' a moderate preponderance

of the influence of the crown in the Houses of Parlia-

ment, so as to preserve the government there carried on

from foctious intrigue, and daily and capricious opposi-

tion, and to reserve tliat opposition for occasions of real

misconduct or misjudgment.'
'"

But tlie Eeform Bill became the law of the land. Its Woakoned

immediate effect was to place the representation of the
f|fi.,'iJ'^^!'"

people u])on a wider basis, by introducing the commercial

and manufacturing classes—which, ever since the peace

of 18L5, had been growing in wealth and importance

—

to a share of political power. So far, this great measure

has been just and beneficial in its operation. At the same
time, bv increashig the weidit and influence of the House
of Commons in public affairs, while it diminished the

means previously at the disposal of the crown for exer-

cising a constitutional control over the proceedings of

Parliament, it has served to render })arliainentary govern-

ment a more onerous undertaking. Nevertheless, with the •

assistance of the few small boroughs that escnped dis-

franchisement, it has not been found impracticable, albeit

increasingly difficult, to carry on the Queen's government

ill the Reformed Parliament. Owing to the conservative

.-pirit which has generally animated that assembly, tlie

* Park's Lectures on the Doj/nias of the Constllutinn, p. 147.
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traditions of tlio monardiy liave been liitherto respcctcMl,

and the balance of the constitution, tliough obviously

jeopardized, has not been overthrown. To the influence

of tlie same spirit we may attribute the fact that the

various schemes for an extension of tlie electoral franchise

which have been propounded within the last few years

liave met with no favour from Parliament, and have not

excited much interest throughout the nation. But from

the pertinacity with which further changes in a demo-

cratic direction have been urged by a small but energetic

class of politicians, there is little doubt that ere long an

additional instalment of parliamentary reform will be

conceded by the legislature. The preservation of the

English constitution, in its integrity, will entirely depend

upon the principle on which the forthcoming Eeform

Bill shall be based. The highest constitutional autho-

rities, not only in England but even in the United States,

have concurred in declaring that the suffrage should

be regarded as a privilege or trust bestowed on the

voter, to be exercised for the benefit of the nation, and

not as a personal right." On this ground it becomes

the duty of the state to limit its possession to those who
are most competent to make use of it for the general

good. More than twenty years ago it was pointed out,

by an able writer, that the ultimate result of further poli-

tical changes in the representation of the people must be

the adoption of a very M''"'^ly extended, if not universal

suffra2;e. The advanced reformers will be satisfied with

nothing less. And this will occasion a political revolution,

by w^hicli is meant, ' not a violent anarchical movement,

but a change in the depositaries of power.' As the

labouring classes form the great majority—probably

nineteen-twentieths of the population—such a constitution

would give them irresistible influence. The House of

* Compare an article in the North The Franchise a Privilege, and not a
American Review for July, 1805, on Ivight ; Lord Palmerston on the
* The. Democratic View of Demo- Uallot, in Hans. Deb. vol. clxxx. p.

cracy' (pp. 111-116) with Russell, 420.

]']ug. Const, p. xxxi. ; Tremonheerc,

Coi
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Commons, even now, while it is returned by less than

one-tenth of the people, is the preponderating power in

the British empire. Keturned by universal suilj-age, repre-

senting, not as now a fracticm, but tlie whole of our popula-

tion, it would tram[)le on the crown and tiie House of Lords.

Tile J3iiiish empire would l)e governed by the agricultural

labourers in the country, and by the artisans in towns.'

^

And as a natural consequence of the transfer of political

power to a class of men wlio are destitute of ])olitical fore-

sight, and naturally prone to urge tlie adoption of schemes

tliat promise to promote their immediate benefit, without

considering their effect upon other classes in the com-

munity, there is cause to apprehend that the whole social

I'abric of the empire would be endangered. Time and

tlie event can alone determine upon the accuracy of these

prognostications. Some, indeed, contend that tiie pro-

gress of education and general enlightenment would avert

many, if not all, of the evils anticipated from entrusting

tlie masses with political power. But the experience

afforded by the working of democratic institutions in

Australia, in America,'' and in France under the Em-
pire," does not justify this conclusion. On the contrary,

we have every reason to fear that a wide extension of the

suffrage to a class who are less instructed, and less

ca})able of apprehending political questions, than those

who are now enfranchised, must have a downward
tendency. Eival parties will bid against each other for

the support of this new portion of the national constitu-

ency ; and in order to obtain it must adopt their views,

and pander to their prejudices. Thus, by sure degrees,

the interests of the nation will be subjected to the ultimate

control of ' its more ignorant, instead of its more edu-

Conso-

qiU' Ill-OS of

traiiH-

t'crriiif^

jiolificiil

jiowt rtVoin

the miiUUo
to tho

lower

cliibHeu.

^ N. W. Senior's Essays, vol. i. p. Plea, p. 38 ; and particularly (Jrey's

.'34(). Hans. Deb. vol. clxxxii. pp. Pari. Govt, new ed. pp. 155-184.
01.

'5, 2108. ' See Edinb. Review, July, 18G5,
^ See Tremenheere's English and p. 272 ; Eraser's Magazine, August,

American Constitutions compared; 1865, p. 158; Hans. Deb, vol. clxxxii.

Park's Dogmas, p. 149; Austin's p. 2110.
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Effects of

democratic

reform
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authority

of the

crown in

Parlia-

ment.

cated classes—of its lowest instead of its liighest intellects."'

The transference of power to a class of men avIio, how-

ever estimable tliey may be in their proper place, are full of

misapprehensions concerning the province and purposes of

government, and are ignorant of the causes winch deter-

mine their own economical condition, must be fraught

with the greatest peril to the noble institutions of Eng-

land, which have been the safeguard of liberty, and are

the admiration of the world."

But to return to considerations which are of more im-

mediate concern at the present time. Whatever may be

the general character of the next Reform Bill, one thing

is certain, namely, that it will result sooner or later in the

disfranchisement of the few remaining small boroughs,

and their absorption into larger constituencies. Tlie dis-

astrous consequences of any such change may be easily

inferred from the explanations already given as to the

assistance rendered by the small boroughs to the work of

parliamentary government. It is already but too evident

that the weak point in our political system is the feeble-

ness of executive autliority. Mr. Pitt foresaw what is

now happening when he said, ' the part of our constitu-

tion which will first perisli is the prerogative of the king,

and the authority of the House of Peers ;''^ and Mr. Dis-

raeli has observed, with equal truth, that ' in this age the

elements of governing are daily diminishing, the power of

governing nations is every day weakening.'" Anticipating,

'• SeeFraper's^ragazino for August,

1865, p. 168.
" For a careful statpmcnt of the

main arpumpnts against any further

reform of Parliament, in ii decidedly

democratic direction,—pointing out

the probable effects of certain specific

changes, and showing how a deterio-

ration in the House of Commons
would necessarily re-act upon the

national character, — see Professor

Austin's Plea for the Constitution,

London, 1859, pp. 10-42. See also

Report of the Lords' Committee, in

18(30, upon the probable result of a

reduction of the franchise ; Mr. Ilors-

man's speech, Hans. Deb. vol. clix.

p. 1574; and for an exposure of the

revolutionary aims openly avowed by
the acknowledged organs of the work-
ing classes at the present time, sec

an article in the Q\iarterly J'eview

for .Tanuary, 18fl(>, on ' Tlio Coming
Session.'

"^ Stanhope's Life of Pitt, vol. i. p.

1m3. And .see Sir K. Peel's remarks
on the elVects of the Reform 'Jill,

Hans Deb. vol. clxxxii. p. lUott.

• Hans. Dob. vol. clxx. p. 4'{0.

1
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tlierefure, that the growing demand for a further reform

of rarUameiit must s[)eedily be granted, and that this will

inevitably lead to further democratic encroacliineut, it

should be the endeavour of practical statesmen to devise

some })lau to strengthen the authority of tlie ministers of

the crown in I'arliament j}((rl jnis.su with the concession

of a reformed and extended franchise. But such an

attempt, to be successful, must be urged upon })roper

grounds. It should distinctly chiiin for the monarchical

and aristocratic elements in our constitution as their

riglit, that they should be adequately rei)resented in that

branch of the legislature which has now become the

source and centre of {)olitical power. No considerations

of mere expediency would warrant tlie recognition of

such a demaiRh No attempt to increase the authority of

the crown in tlie House of Commons merely because it

was abstractedly desirable, would be likely to succeed.

Ikit if it could be shown that—unless we are willinjif to

admit the right of the crown, and of the landed gentry, to

a propoL'tioiiiite influence in the councils of the reformed

])()I)ular assembly—we must be prepared to acquies(X' in

the curtailment of their just share in the control of public

affairs, in the overthrow of the principles of I'liiglish

constitutional monarchy, and in the virtual establishment

of a democratic form of government, the bulk of the

nation would, it is presumed, be proni[)t to acknowledge

the justice of such a concession, and to discern in it,

nu)reover, a reasonable solution of a great political

problem.

Thus far, we have seen, the landed proprietors of I*]ng-

land, the natural guardians of law and order, have no
cause to complain of being inadequately re^iresented in

the House of Commons. It is true that, since the lieforni

Dill of 1832, th(! landed interest is no longer supreme;

and that the commercial and manufacturing interests have

a('(juired a share of ])i)Wer, to which, by their gi'owtli

and development, they had become jnstly entitled. T.ut

Nccpssity

for I'on-

siTvinptlio

iiioniirclii-

t'iil iinil

iiristo-

oratit- olo-

ineuls ia

our couisti-
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I

although, by this great measure, the House of Commons
became a truer representation of tlie people, the ground-

work of our electoral system was not clianged. And so

long as property is acknowledged to be the rightful basis

of representation, there is no fear but that the aristocratic

element in our constitution will be duly conserved. But

should ever the theory of representation according to

population find flavour and acceptance, the iniluence of

the aristocracy in the Commons' House of Parliament will

be materially diminished, if not altogetlicr annihilated.'

This contingency, indeed, has not yet arrived ; but

the danger is so imminent, and the practical difficulties

of government are so increasingly apparent, that our

statesmen are becoming impressed with the necessity for

strengthening the authority of the crown in Parliament, in

connection with any further extension of Refoi'm.

Earl In a new edition of his admirable essay on ' Parlia-

gesSwis'^" nientary Government,' which has recently appeared, Earl

on tiiis Grey has examined this question with much acuteness

and sagacity. Without referring to the theory pro-

pounded by Professor Park, and apparently in ignorance

of it, his lordship has nevertheless })roposed, in his sug-

gestions for a new Reform Bill, certain constitutional

changes bearing upon this subject, which only lack the

authority they would derive from a recognition of the

claims of the crown anti the nobles to a leuitimate in-

lluence in the House of Commons, to entitle them to the

highest consideration.

After a thorough practical discussion of the growing

' In a paper read by PrDfes^ov

Lpone Levi, before tlio l^ritisli Asmo-
ciiition, in September lS(J5, on the

Statistics (if Kenresontation, it ia

computed that if representation in

Kngland were based upon ponulation,
' for every 100 vol fa tliere siionld be
piven 4 to the uppt^r, 'V2 to thi! mid-
dle, and 0-t to tlio working classes.

If, on the other liand, it -were in pro-

portion to the amonnt of Inxcs paid

by eacli, of every 100 votes S') sliould

be given to the upper clashes, 13 to the

middle, and 4 to the working elasses.'

This will nfftu'd some idea of the vast

social revolution which would be

efleeted by the introduction of re-

presentation according to population

into the electiir.d svsleni ol England.
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evils attending the present working of parliamentary

L^overnment,—owin"; to the weakness of executive au-

thority, and the increase of democratic ascendancy in the

House of Commons,—Earl Grey proceeds to show that if

the representation is enlarged, by admitting any consider-

able number of the working classes into the constituency,

it will be necessary to guard against the dangers that may
be apprehended from such a step ; and more especially

from the probable result of disfranchising the few re-

maining nomination boroughs, which, he asserts, have

'answered purposes of the highest importance in our

constitution.'* In connection with any further measure

of parliamentary reform, his lordship contends that pro-

vision should be made,—1. For the representation of

minorities ; 2. For the apportionment of a certain

number of seats in the House of Commons to members

rei^resenting universities, the learned professions, and the

principal industries and trades ; 3. For the election by

the House itself, of from twelve to fifteen life members^

to be (^hosen by a ' cumulative vote,' ** in batches of three

at a time, from amongst the leading men of diiTerent po-

litical parties; 4, For the election, by the House, at the

comuK Hcement of every Parliament, and for the duration

of the Parliament, of a limited nimiber of persons, to be

])roposed for membership in a list which should be framed

and submitted to the House b}" the existing administration.

This would afford an opportunity for the introduction into

])()litical life of young men of talent, who could be trained

for the future service of the state ; it would provide seats

for such holders of political oflices as were required to be

" rjroy, Tarl. Govt. p. 105.
'' J)\ a 'cuniulalivo vote' is meant

llio principle of <.riving to cvoiy elector

as many votes as tiiere are members
to be elioseii by the constituent body,

with tlie option of frivin^'" all his votes

to a sini^le candidate, or of dividing

them amonjrst the several cantlidates

jiroposed. |{y tliis process minorities

would have a fair opportunity of en-

suring the election of their favourite

nuMi. This mode of voting has re-

ceived tilt! ap])roval of Mr. J. Stuart
Mill. (See Ids Kop. (Jovt. p. IJl.)

It has also obtained the qualitied sup-
port of Imu'1 Ifusf-ell— JOng. (.'oust.

Introd. p. li. And see l']arl (irej'a

Tarl. (Jovt. p. L>().'{.
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Oljjections

to JCiirl

(jrcy's pro-

posals.

present in tlie House of Commons, but could not other-

wise fmd entrance therein ; and it would confer upon tlie

ministry the inestimable benefit of a compact body of

staunch supporters, wlio, while they contributed to uphold

the authority of tlie crown, were themselves approved of

by the suffrages of the House of Commons. The se-

lection of this class of members being made by lists, a

majority of the House, acting in concert, would have the

power of naming the whole ; and the lists being pre-

sented for the sanction of tlie House by ministers, the

agreement thereto would be a question of confidence.

Finally, his lordship proposes tliat ineml)ers of the House

accepting parliamentary oflices should be relieved from

the necessity of being re-elected by their respective

constituencies,*

The ackuowledged reputation of Earl Grey as a po-

litical philosopher, and his practical experience in the art

of government, demand for these suggestions a respectful

consideration. At the same time, it is worthy of remark,

that other men, whose opinions are equally entitled

to respect, have differed from him in regard to cer-

tain portions of his scheme. Thus, Professor Austin

strenuously denounces the introduction of an electoral

qualification consisting in the mere possession of intelli-

gence and knowledge, apart from pro]3erty.^ Earl Eussell

contends that a graduated franchise—as a means of

' averting the dangers of universal suffrage, and of nnlimitcd

democracy,' would be an ' invidious' novelty.^ And the

Saturday Reviewer protests against the ' elaborate com-

plications of electoral machinery which are recommended

by Lord Grey and Mr. Hare, in order to afibrd artificial

protection to the minority, as being fit only to serve as

intellectual amusements ;
' declaring with great justice

th^

« Groy. Tarl. Govt. pp. 204-240. Letter to Mr. Bright (London, ISfjS),

J I'lcii for tlio Constitution, pp. 21, p. .%.

22. And see sonio pithy rcninrks t.» '' On the English Govt, new cd.

the same olli;;ct in Henry llrunimoud's p. li.
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that ' the minority is more or less effectually protected at

present by the limitations of the franchise, by the dis-

similarity of different constituencies, and by their great

inequahty in numbers.'^ This, indeed, is undeniable, so

long as tlie interests of the minority continue to be

secured indirectly and unconsciously by the number and

variety of the constituencies into which the electoral body

is divided ; but in proportion as constituencies become

homogeneous, and approach to one uniform standard, the

necessity of some direct provision for the representation

of minorities will undoubtedly be felt.™

But these objections are only aimed at those recom-

mendations of Earl Grey which are designed to create

a counterpoise to the diminution of aristocratic or terri-

torial influence in the House of Commons, which must

inevitably follow from any extensive measure of parlia-

mentary reform ; they do not at all affect the integrity of

his plan for obtaining a moderate increase of the power

of ministers in Parliament, which he declares has already

become ' a matter of urgent necessity.'" 'Our constitution

thebrings the whole conduct of the government under

' Saturday Review, February 25,
180"). The objections to the principle

of the representation of minorities are

very admirably put in a paper by Mr.
J. lioyd Kiimear, in the Fortiiiglitly

Eeview for February lo, 1800, p. 49,

&e. And see the weighty arg-iiments

against the system proposed, by Mr.
Hare and Mr. Mill, of * plurality of

votes,' by which the several classes

of society should exercise a power
proportional to their station in life,

and their education, in the Edinb.
Keviow for .luly, 1805, p. 277. (hi

the other hand, tlie argument in

favour of plural votes is ably stated

in Fraser's Magazine for August,
18()5, p. 145.

'" See a valuable article in Fraser's

Magazine for August, 1805, p. 155.
" In tlie new edition of his Essaj',

his lordship has pointed out with great

force and clearness the growing evils

arising frcin the want of sufficient

power in the House of Commons on
the part of Ministers. Pari. Govt. pp.
9U-104, 220-220, 282. The subject

may be further illustrated by an
anecdote which was told by Lord
Urougham in the House of Lords, in

1847. In conversation with Bishop
Burnet, King William HI. once re-

marked that he had no very clear

opinion whether a monarchical or a
r(>pul)lican form of government was
tlie best ; fur he saw ninny reasons in

favour of botli. 'But,' said liislMnjesty,

* I am quite sure which of all govern-
ments 13 the worst, and that is a
monarchy without due power vested

in the executive; anything is better

than that.' ' So say I,' added Lord
Bi'ougliam, 'of an impotent ministry;

give me any ministry ratlier than
that.' Hans. Deb. vol. ci. p. 814.

c 4
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virtual control of the House of Commons : unlc^^s there-

fore ministers, as its leaders, are enabled to exercise in

that chamber an authority that cannot easily be shaken,

and to command a majority on all ordinary occasions, it

is obvious that tlie policy of the government must fall

luider the direction of a fluctuating majority of the House;

and their measures will necessarily be ruled by popular

passion and feehng, instead of by reason and prudence.'

For tlie requirements of government continually demand
the aid of legislation ; whether for the grant of money,

or for the amelioration of existing institutions. A strong

government, enjoying the confidence of Parliament, is

able to rely upon its concurrence in all acts which may
be deemed advisable for the public good. But if those

wdio have been entrusted with the administration of

public affairs are unable to control the legislation of Par-

liament, so as to bring it into unison with their own
policy, good and s' ible government will be impossible.

In such a case, ' the law-makers and tax-imposers are

sure to quarrel with the tax-requirers.' The executive is

crippled by not getting the laws it needs, or the money
it wants ; and becomes unlit for its name, since it cannot

execute what it may decide upon : while the legislature

becomes demoralized, by attempting to assume the reins

of government without being itself responsible for the

consequences of its own acts, and by venturing to in-

trude upon matters which are beyond its province to

determine." But where the balance of power between

the component parts of the supreme authority is duly

preserved, these evils will have no existence. Parliament,

on the one hand, will be able to I'ullil its proper function,

of exercising a vigilant control over every act of adminis-

tration, and being prompt to interpose upon every occa-

sion of abuse or misgovernment ; and, on the other hand,

° SeeBa<roliot on the English Con-
stitution, Fortnightly I{eview for

May ir^, 1805, p. 13, and for March

15, 1860, p. 26.3. For examples of

the increasing woalniess of the oxo-
cutivo in the House of Commons,
see Hans. Deb, vol. clxxxii. pp. 158,
2108.
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*tlie responsible servants of the crown, while always

dependent upon an enlightened public opinion for the

approval of their conduct, and subject to dismissal if they

fail to secure the confidence of Parliament in their general

])olicy, will nevertheless, so long as tliey retain that

confidence, be in possession of ' sufficient power to act

according to their own deliberate judgment, instead of

being com])elled to follow the shifting currents of the

popular will.'''

This has been the practical working of parliamentary

government in England, at least until the present day,

when we are beginning to experience the injurious effects

of weak administrations. A result so excellent, however,

has not been attained without considerable alloy. In the

gradual development of the constitution, the separate

rights of other estates of the realm, which have become

: absorbed into the House of Commons, have ordy been

preserved by means of anomalous and corrupt practices

and departures from principle in our representative sys-

tem, which no one woidd willingly see perpetuated.'' In

the event of Earl Grey's suggestions for })reserving the

just weight and influence of the crown in a reformed

legislature being approved by Parliament, the neressity

for continuing a system which, while it is admirable in

practice, is nevertheless open to such serious objections,

would be done away with, and the full benefits of an

equitable parliamentary government coidd be secured with

the sanction and autliority of law.

Under the aUered circumstances herein contemplated, Ministers

it is probable that as a general I'lde tlie sovereign would iiouse of

select her leading ministers in the Iiouse of Commons <-'""i"^«jis-

either from the Ine members, or from amongst the mem-
bers chosen by tlie House at the commencenient of every

Parliament. This would l)e very p/eferable to tlie plan

tliat has been suggested by some writers, of authorising

r Grey, Pari. Govt. pp. 230, 238. "* See Turk's Dogmas, p. 50.
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to sit

ex-officio.

Ought not ministers, wlio arc required by the public service to have

seats in the House of Commons, to sit in that assembly by

virtue of their offices. Such an arrangement, however

convenient, would be a great innovation upon the ac-

knowledged principles of the constitution, and might oc-

casion very serious consequences. By ceasing to combine

the character of member of Parliament with that of ser-

vant of the crown, and holding their seats in the latter

capacity only, much misapprehension as to the true posi-

tion of ministers would naturally be engendered. It might

appear as though the crown, whom alone they professed

to represent, was a power apart from, if not antagonistic

to the legislature. The prevalence of any such idea

would materially jeopardise the harmonious action of the

three branches of Parliament.'

It now only remains to point out the position occupied

by the Houses of Lords and Commons, respectively, in the

English political system.

The Pevolution of 1G88 placed the control of the go-

vernment of England in the hands of the great county

families; and from that period until 1832 the power of

the peerage AA'as immense. This power was exercised,

however, not so much in their own Chamber as indirectly

towards the sovereign, and over the county and borough

elections. Their influence at court, and their authority as

landed proprietors in the constituencies, generally made
them virtually supreme over every successive administra-

tion. Consequently, the fate of a cabinet was virtually

determined by tlie relative strength of the rival factions

into which the leadinc? families of Eno;land were divided.

But the Reform Bill of 1832 deprived them of the greater

portion of this power, and transferred it to the middle

class. The landed interest is still, indeed, very influential

in the House of Commons, but it is no longer dominant.

Influence

of county

families.

' See Austin's Plea for the Consti- to the snme effect. Hans. Deh. vol.

tution,p.28,H.; nlsothe opinions of the cxlvii. p. 003 ; and Bngehot,in Fort-

lirst Eaii Groy and of Lord AltUorp nightly Rev., vol. vi. p. 618.

i
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as heretofore. The commercial and manuftxoturing in-

terests, which have att,"ined to such enormous magnitude

within the present century, now possess their due share

of political power,

In their own House, liowever, the Lords continue to rosition of

exorcise the justweight and influence which belong to them,
J,'j'j"!;[!j""

not only as representing the great bulk of the landed pro-

perty of the kingdom, but on account of the high personal

qualities for which, as a class, they are eminently distin-

guished. For cultivation, refinement, moral worth, active

and intelligent interest in the welfare of those dependent

upon them, and for general sympathy in the progress of

the whole community, the aristocracy of J^^ngland will

favourably compare with that of every other nation in

Christendom." As an independent branch of the legis-

lature, they undoubtedly possess a very substantial power,

which serves as a positive check upon the Lower House

when it has been induced to act with unwise precipitation.*

But the increasing importance of the House of Com-
mons, since the establishment of parliamentary govern-

ment, has materially modified the relations between the

two Chambers, and lessened the authority which theore-

tically appertains to the House of Lords as a co-ordinate

and co-equal branch of the imperial legislature. Though
entitled, equally with the Commons, to express their

pinion upon all acts of administration, and their approval

or otherwise of the general conduct or policy of the

cabinet, they are poAverless, by their vote, to support or

overthrow a ministry against the will of the House of

Commons. 'To place upon the House of Lords the

weight and responsibility of controlling the executive

government of this country, Avould soon put that House in

a position which they have never hitherto occupied, and
which they could not safely maintain.' " Nevertheless, the

o

' See Ilnns. Ilcb. vol. cxliii. p.
('00

; vol. clix. p. 1571 ; also ibid. vol.

<l.\ii.p.21.^J7.

» See Grey, Pari. Govt. j). G4.
" Lord .Tolin Russell, in Hans.

Deb. vol. cxii. p. 105.
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censure of the policy of a government by the House of

Lords is ' a matter of very great importance,' and can

only be c unterbalanced by the formal approval of the

same policy by the House of CommonsJ It is true that

the Grey ministry resigned, in 1832, in consequence of

the rejecUon of the Eeform Bill by the House of Lords

;

but this was an instance of parliamentary obstruction to a

measure of vital importance, which the administration

had pledged themselves .0 carry through the legislature.

After an inefTectual attempt to form a new ministry, the

former cabinet was reinstated in odlce, and succeeded in

obtaining the consent of the Lords to their measure of

reform.

In the fulfilment of their legislative functions, the Lords

have long ceased to take the initiative in the introduction

legislation, of gicat public lueasurcs. Bills which concern the im-

provement of the law, and certain private Bills of a semi-

judicial character, appropriately commence with the Lords

;

and recently it has been arranged that a liiir proportion

of ordinary private Bills shall be first introduced in the

Ujiper House, with a view to facilitate the despatch of

private business.''^ But as a general rule, the Commons
are not disposed to receive very favourably BiUs which

do not originate with themselves. The province of the

House of Lords appears more properly to be that of con-

trolling, revising, and amending the projects of legislation

which emanate from the House of Commons." In the

discharge of this onerous and important duty the House

of Lords have maintained their independence, and vindi-

cated their responsible position as a branch of the legis-

Tlie Lords
fit'ltloni

initiate

' Ijord John Russell, in Hans. Deb.

vol. cxii. p. 105; May, Const. Ilist.

vol. i.p. 407. See precedents: Mirror

of Parlt. 1830, pp. 1705, 1787, lD(i8;

Hans. Deb. (Lords) August 24, 1841
;

liana. Deb. (1850) vol. cxii, pp.105,
(}94, 721 ; censure of foreign policy of

ministers by tlie Lords, on July 8,

1801:; a similar vote of censure pro-

posed in the Commons on July 4,

negatived July 8, 18G4.
' May, Pari. Prac. ed. 180.3, p. 00.1.

* See Lords' Debates, in Hans. vol.

csix. pp. 240, 817; Lord Derby's
opinion, ibid. vol. xcviii. p. 385 ; vol.

clix. p. 2180; vol. clxi. p. 182. And
see Bagehot, in Fortnightlv Ifeview,

Feb. 1, 1800, pp. 008, 007.'
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lature. Witness their successful defence of the revenues of important

tlie L'ish Church, their valua])lc amendments to the Muni- tiTlimifle

cipal Corporations Bill, their protracted resistance to the ofLoi-ds.

introduction of Jews into rarliament, and their spirited

opposition to the repeal of the Paper Duty.*' A second

Chamber, independent of ])opular election, active, vigilant,

and powerful, is, indeed, of vital necessity to a well-regu-

lated state.' And it is generally conceded by the best

political writers, that whatever may be the theoretical ob-

jections to the constitution of the House of Lords, it has

fulfilled the functions which belong to an Upper Chamber

of the legislature with signal and singular success." In

fact, * as a legislative body, the Lords have great

facilities for estimating the direction and strength af

])ublic opinion. Nearly every measure has been fully

discussed before they are called upon to consider it.

Ifeiice they are enabled to judge, at leisure, of its merits,

its defects, and its popularity. If the people are indif-

ferent to its merits, they can safely reject it altogether

;

if too po[)ular, in principle, to be so dealt with, they may
qualify, and perhaps neuiralise it, bj^ amendments, without

any shock to public feeling. At the same time, they are

able, by their debates, to exercise an extensive influence

upon the convictions of the people. Sitting like a court

of I'cview upon measures oi'iginating in the Lower House,

they can select from the whole armoury of debate and
])ublic discussion the best aiguments, and the most eflfec-

tive appeals, to enlightened minds.' '^ It may be regarded,

however, as a settled constitutional principle, which has

been endorsed by the highest authority, that it is not the

the House of Lords to continue a persistentduty oppc

^ See May, Const. Hist. vol. i. debates in Parliament on tlie Anstra-
p. 204. Han (Tovornment liill, in IHoO; and

' The arfxnments in favonr of two in tlie House of Commons on tlie New
lei,nslatiYe chambers have been ably Zealand Constitution, Jnne 4, l><o2.

stated iti Creasv's Eng. Const, p. » (ii-ev, I'arl. (iovt. p. 04.

1!»8
; and Mill, Hep. Govt. c. 13, Of a «> May, Con.'.t. Hist. vol. i. p. 200.

Second Chamber. See also the
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sition to measures that have been repeatedly passed l)y

the House of Commons witli Iar<fe and increasing nnijo

rities ; especially when public o[)inion out of doors has

been unmistakeably exj)ressed to the same elFect/

A serious defect has been noted in the conduct of the

great mnjority of the hereditary ])eers of England, and

one which has seriously impaii'ed, if not endangered, their

political influence, namely, their indillerence to the dis-

charge of their legislative duties. The cjuorum of the

House of L(jrds is but three, a number ])alpably in-

adequate for a numerous deliberative assembly, and the

average attendance of peers is very inconnnensurate with

the number of those whose privilege it is to take part in

the proceedings of this august body.** But with such a

large proportion of members who are fitted by natural

gifts, high cultivation, and political experience acquired

in other fields of labour for a parliamentary c;areei', there

is no reason why the House of Lords, if sudiciently alive

to their responsibilities, should not [)ossess and per-

manently retain the confidence of the nation, as an

essential part of the legislature, and a main safeguard of

constitutional liberty.

But ever since the days of Walpole, the House of

Commons have been steadily gaining [)olitical ascendancy.

Nominally co-equal with the crown and the Lords, as a

constituent part of the legislature, they have gradually

attained to a position which enables them to compel the

adoption, sooner or Inter, of any poHcy, or any legislative

measure, upon which they are agreed. Witness the

Koman Catholic Emanci})ation Act, which was carried

jiLf-ainst the deliberate will of Geori^e IV., the Beform

Act, the repeal of the Corn Laws, and the Jewish Oaths

Bill, against the deliberate will of the House of Lords.

"= Lord Stanley (Earl of Derby) on Ilorsmau's epoeoli, ihid, vol. clix. p.

Free Traile, llmia. Deb. vol. l.vxxvi. l")".'] ; Crea.sy, Eng'. Const p. ."380.

]). 1175; EarLs Gniv and Lyndhurot '' See ^lay, Const. Hist. vol. i. p.

un the .lewi.sh Oatlis 13111, ihid. vol. LHJC) ; Satunhiy I\eview, August .'5,

cxlix. pp. 1181, 1771: and sec Mr. l^Gl; Ilan.s. l)eb. vol, clxxx. p. 10u4.

.
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These, and otlier important acts of legislation, tliough

tlisa[)proved of either by the crown or by the Peers, were

nevertheless acquiesced in by them, to avert more serious

consequences. Again, it devolves upon the House of

Commons practically to determine in whose hands the Timy

government of the country sliall be placed. By giving
j|^7o oV^'"

tiieir confidence to one party and by refusing it to another, minisiurs.

by extending it to certain men and refusing it to certain

other men, they plainly intimate to the sovereign the

statesmen who shoidd be selected to conduct the adminis-

tration of public afiairs, and to advise the crown in the

exercise of its high prerogatives." In 1835, William IV.

was compelled to accept the resignation of Sir Eobert

Peel, who, at the earnest solicitation of the king, had

attempted to carry on the government, and to recall to

his councils the Melbourne administration, which he liad

previously summarily dismissed, on account of the in-

ability of Sir Eobert Peel to obtain the confidence of the

House of Commons. In deciding the fate of a ministry,

the House of Lords, we have already seen,' are practically

powerless. The Grey Ministry (in 1830—1834), which

was remarkably strong both at home and abroad, was

throughout opposed in the Lords by a decided and

constantly increasing majority. On the other hand, the

Derby administrations, in 1852 and 1858, though ap-

proved and sustained in the Upper House, were speedily

broken up because they could not command a majority

in the Commons. And the Palmerston ministry in 18G4,

when their foreign policy was censured by the House of

Lords, were able to set at nought this hostile vote, in

consequence of obtaining a 3mall majority, upon a similar

question, in the Lower House. These examples are

sufiicient to prove the great and preponderating authority

of the House of Commons. That this authority has not

been abused, is due to the spirit of moderation which has

generally pervaded the councils of that assembly, and also

• Russell, Eng. Const, new ed. p. xlviii. f Ante, p. 27.
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to the legitimate influence of the crown and of tlic

hereditary aristocracy, which, ha])pily for the eqiiihbrium

of the constitution, still finds expression within its walls.

These preliminary observations upon the system ol'

parliamentary government in England will, it is hoped,

afford some idea of its true character, and serve to

explain the chief points of contrast between our modern
political institutions and those which were in operation

prior to the Eevolution of 1688.

It must be evident to the student of history, that

pniTiamentary government is no recent political device,

but thiit it owes its origin to the growth of foundation

principles in the English constitution ; and that the tran-

sition, from the ancient method of government by pre-

rogativv to that which now prevails, has been a gradual

and legiiimate development. Whether the modern system

is, ii' every respect, the most perfect or the best adapted

to the wants and wishes of the nation, it is not the object

of the present writer to inquire. lie is not concerned

with the special advocacy of any particular form of

government ; but it has been his aim to describe the

actual working of representative institutions in England

as they u(>w exist. lie has not refrained from noticing,

as opportunity offered, the peculiar defects of parlia-

mentary government., and the dangers to which he

conceives that sj'stem to be exposed. On the other lumd,

he is bound in fiurness to point out its peculiar merits

and advantages, whereby it has become so popular at

home, and a model for imitation in so many countries

abn^ad. These advantages have been admirably stated by

Rowlands, in his work on the English Constitution, in the

following terms :

—

Tlio value [of parliamentary government] in bringinfj tho

monarchy into unison with the IVeedom demanded and olituiiied by

the other institutions of the t^ovei'nment and by tlw people, ciinnot

be too highly estimated. It has ehanged the vague, jjreearious, and

iiTesponsiblo authority of the aneient monarchs for an exeeutivo

council, nominated by the monarch from tho peers and represen-
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Intlves of the people, Imt actiiif]^ under tlio direct influonco of tlio

House of Coiumons, ami aecoTuit;il)le tliero for nil its proceedings.

It lias relieved tlio king from tho burden, and from tlio moral as

well as actual responsibility, of directing or conducting tlio ntate

alfairs ; and whilst ho I'ctains his high position as chief of tho state,

iind the power of impressing his views of government on his niiiiis-

tors when in office, and of selecting new ministers when a change is

required, he is not involved in Ihe fhictuating fortunes of tho rival

.statesmen who from time to time become his servants as minis-

ters of tho crown. Willi rt'S[)ect to the people, it has opened tho

road to the highest offices of the state to the ambition of all who can

raise themselves to distinction in tho House of Commons ; and thu.s

it plncca |X)liticul power of the higliost order in the most eminent

and distinguisheil of the people themselves.8

To this it should bo added, that in timos of diHicuh.y

a parhaineutary constitution possesses additional advan-

tages over every other form of government. If the

statesman at the liehn sliould ])rove deficient in vigour

or sagacity, upon emergencies arising that were not

contemplated when he was originally placed in office,

he can be prom[)tly removed, and replaced by one more

fitted for the occasion ; and this can be effected, through

the interposition of Parliament, witliout the necessity for

resorting to ariy extreme measures, and witliout disturbing

the ordhiary course of [)ublic affairs.''

As a suitable introduction to the more practical part Sui.joots

of this treatise, it is proposed, in the two following chap-

ters, to give a brief outline of the leading events in tlie

annals of England which tend to elucidate the origin and
progress of our present political institutions ; together

witli a summary of tlie constitutional history of the

successive administrations of England from 1782 to our
own day.

8 IJowlands, Enp Ton^t. p. 4^f<. Lord Ahord.'cn wns roniptdlod to jrivo
Sop flirt licr, as to t!in advantai.'«s of plnci' to f/trd rfilint'rstnn, in whom
liMi'liauii'iitavv (iovornnu'iit nvcr tho tho nation 1ml conlidcnoe as a vi^'o-
Msieiii wlilih it supcrsodtMl, (Jrcy, rous war niinistiT. It was said of tho
1 an. (»ovt.

J).
.*i44. lloiHc of Coniiuonf*, on this orca^ion,

'' Tlins. M|)ou the fiuddin crisis of tliat tlicy had ' tiirntMl out tlif (^nakor,
the Ciiincan War, and a,s tlic rr.MiJt and pnt'in llu" yu</\\\s\.' -/,',i,/(/i,>/ on
of itailianniitary intt'i-poyitioii, llni //), Cihhuf, r''>i(tiii/h(/i/ Ju n'cw, ^m.
rts|).'ctablo but loo picilic jnv niiir l,ii. :.'0.

Vob. f. D

omlirat'ctl

in tills

t.rt'iitiso.
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We shall next consider the precise position of the

sovereign in relation to parliamentary government,.

Tlie leading prerogatives of the crown will be then sepa-

rately reviewed, and the limits of the control which may
be rightfully exercised by the two Houses of Parliament

over the administration of the same, by responsible ser-

vants of the crown, will be explained and illustrated.

The origin, history, and duties of the cabinet council, and

the political functions of the several iiiembers who com-

pose the administration, will next engage onr attention.

Finally, the duties which devolve upon members of the

government, in the conduct of public business in Parlia-

ment, will be briefly described.

In treating upon tlie various and important questions

contained in this work, due regard will be paid to the

recorded opinions of eminent statesmen who have spent

their lives in the practical exposition of our parliamentary

system ; and numerous precedents will be adduced, at

every stage of the inquiry, not merely to corroborate the

doctrine advanced in the text, but to illustrate the

manner in which the principles and practices of par-

hamentary government have been gradually developed,

and become incorporated as recognised parts of the

British constitution.
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IIISTOEICAL INTRODUCTION.

PART I.

CIIArTER I.

THE ORIGIX AND PROGRKSS OP PARLIAMENTARY

GOVERNMENT.

In the compilation of this chapter, tlie author would dis-

claim any ])retensions to originality or research. The cir-

cumstances which gave rise to the existing political insti-

tutions of England have been thoroughly investigated by

llallam, Macaulay, May, and other authors of established

reputation. No account of these events can be complete

which does not mainly rely upon the facts elicited, and

the conclusions arrived at, by these able commentators.

It has therefore seemed preferable to the present writer,

when, in the course of the foll(3wing pages, he has occa-

sion to avail himself of the labours of his predecessors, to

quote their own words, rather than to attempt to rewrite

the narrative, in phrases less accurate and perspicuous.

It v;as customary with the older writers upon the Risoof

constitution of Endand to trace the rise of our rc])re- oun-cpre-

sentative system to the institutions which existed amongst system.

the Anglo-Saxons ; but the elaborate researches of

Palgrave, Sir James Mackintosh, llallam, Sir W. Bethain,

and of the learned men to whom we owe the Reports of

the Committees of the House of Lords u[)on the Dignity

of a IVer of the Realm, have shown this to be a fallacv.

1'lie Anglo-lr^axons undoubtedly possessed a well-ordered

government, which alTorded to the [)eople a large amount
of personal hberty. Their local asseml)lies were, in
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theory at least, extremely democratic ; but ' tliere is no

trace among the Anglo-Saxons, either of representative

commoners or of a peerage like the modern.'*

Without entering into the difficult question of the

origin of the Engli^li Parliament, it may suffice to state

the general result arrived at by the labours of the learned

writers above mentioned, that prior to the reign of

Henry III., although the sovereign occasionally convened

councils and asked their advice, wliich he followed or

not, as he thought fit, there exist^^d no deliberative

legislative assembly in England, and '
. it it was not until

the fifteenth year of the reign of Edward II. that it was

declared and enacted that tlie legislative autliority of the

realm should be in tlie king, v/itli the advice and consent

of the lords spiritual and temporal and conuuf is in

Parliament assembled. ' This may be considered,' says

Sir William Petham, ' the first successful and cfTectual

attempt to settle a free constitutional government. The
assembly was afterwards modified from time to time

until the reign of Henry IV., about which time it obtained

the division into two distinct Houses, as it has since

continued."'

During this period, and more or less until tlie epoch of

the Revolution of 168S, the government of the country

was carried on bv virtue of the king's prerotrative. So

long as the House of Commons was merely regarded as a

macliine for granting money, witli no substantial voice iti

general legislation, or tlie conduct of public aflhirs, the

will of til ; monarch was su])reme, if not indisputable.

The ordinary revenues of the crown, irrespective of par-

liamentary supplies, sufficed for its customary expendi-

ture, and it was only when more money was Avantcd, for

extraordinary puri)oses, that it became necessary to apply

to Parliament. When a meeting of Parliament took

» Maclciiitosli, Hist, cf l'lii;:liiiiil, '' lU'tlidm, I'Vuilal uml Pari. Digiii-

vnl. i. p. 7o ; I'aik'.-j Locturcf, \)\i. tics, pp. II-IU.

08-78.
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Fai'l. Digni-

plaee, the influence of tlie king and his nobles was gene-

rally paramount. If gi'ievanoes coidd not otherwise be

redressed, a grant of supj)ly, conditional upon their re-

moval, had to be resorted to. Tiiis method, though

often effectual, occasionally led to collisions between the

crown and Parliament. Until the reign of Henry VIII.

or Elizabeth, this was the practical shape of the English

political system, the king, the Lords, and the Commons
each acting upon their own view of their peculiar in-

terests. The contest between Charles I. and his Parha-

nient was an indicati(jn of a '-oming change. During

that memorable struggle for pre-eminence, the king took

his stand upon his prerogative, while the Connnons, who
had begun to appreciate their power, contended fo'.

])opular rights. Various atteni})ts were made by the

king to win over to liis cause his most formidable o]>

ponents in the House of Commons, but he had not dis-

covered the secret of making Uiem his ministers, and

ising them as the channels of his in^uence, while they

continued to retain the confidence of their own party.

Charles I. never promoted any parliamentary leader to

office until he had lost all power and popularity amongst

his former associates by an avowed desertion to the

separate party of the king. Consequently, these attein[)ts

proved wholly unavailing to bring about a cordial co-

operation between the crown and tlie Commons, aiifl the

terrible catastrophe of the downfall of the monarchy

naturally ensued.'' But it is a remarkable circum-

stance, that in the Grand Ilemonstrance, which was ad-

dressed by the House of Commons to Charles I. in IC-.'I,

the principle of ministerial re^pollsibiIity is distinctly

referred to, as a method of conciliating the favour of

Parliament, and of protecting the king from evil coun-

sellors. It was [)roposed in this able (bcuinent that

thenceforth such coLinsellors, ambassadors, and other

Oovern-
iiicnt l)y

t\.> Stiiiirt

Oriirin of

iiiiiiistciial

ri's|ioiisi-

l.ility.

" Edinb. Keview, vol. xiv. p. '{fMi, itc.
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miaisters only should be employed as were able to retain

the confidence of Parliament.^ The king, however,

had previously declared that he would neither separate

the obedience of his servants from his own acts, nor

suffer them to be punished for executing his commands."

Concihation, therefore, was impossible, and both king and

Parliament were driven to the commission of violent and

unwarrantable deeds.

The restoration of the monarchy under Charles II. was

too hastily effected to admit of needful constitutional re-

strictions being imposed, to prevent the recurrence of

former grievances. Accordingly, during the reigns of

Charles II. and James II. the nation was continually

suffering under, or struggling against, the exercise of the

king's prerogative—against the claim, on the part of tho

king, to an indefeasible right of power, neither responsi-

ble nor to be resisted, and from the ellects of which there

was no legal remedy/

Meanwhile, the influence of the House of Commons
began to make itself felt in matters heretofore presumed

to be beyond the jurisdiction of Parliament. It was

during the Long Parliament (temp. Charles II. 1661-

1679) that the practice of appropriating the supplies

granted to the crown to distinct and specific services

was first introduced. This was not accomplished without

difficidty. Clarendon ?aid the old court party inveighed

against it as an invention derogatoiy to the honour of

the crown ; but the king himself acquiesced in the views

of the Commons, considering it the most likely way of

ensui'ing their ready compliance with his demands. On a

later occasion, however, the unworthy House of Commons
that sat hi 1685, not content with a needless augmen-

tation of the revenue, took credit with the king for not

having appropriated the supplies. But from the llevolu-

^ See Forpter's Debatos on the p 532.

Grand Keniotistranco, pp. '272, 273. ' Coxo's Wnlpolo (Pownall'a Pa-
* CanipbuU's Chancellors, vol. ii. pt'r), vol. iii. p. OlU.
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tion, the system of appropriation Avas made a regular part

of the scheme of government, ^vhicli was tlien estabhshed

for tlie better securin<j tlie rights, hberties, and i)rivile2je3

of the Enghsh nation. Onee recognised as an undisputed

principle, the appropriation of tlie sup[)lies necessarily led

to the })reparation by the crown of estimates of the sums

required, and of the services to which it was proposed to

apply tlie same. Thus the House of Commons succeeded

in obtaining, not merely a general control over tlie public

revenues, but an authoritative voice in respect to the

details of public expenditure.^

In reviewing the character and conduct of the Sovc- Weakness

reigns of the houses of Tudor and Stuart, Ilallam re- piifvop'o-

marks that they were the master movers of their own VLmment.

policy, albeit not always with as much ability as dili-

gence ; liiat they were not very susceptible of advice, but

always sufficiently acquainted witli tlie details of govern-

ment to act without it.'* In a word, they ruled by virtue

of their prerogative, and with the aid of ministers of

state who had no neces-ary connection with Parliament,

and were only amenable thereto for high crimes and

misdemeanors.' Hence arose frequent altercations and

struggles between the crown and Parliament, which

sometimes could only be decided by an appeal to the

sword. Although, in the main, the people were contented

and prosperous, and the great principles of constitutional

liberty continued to advance, yet the security for the

])ublic welfare depended too much ui)on the personal

character of the monarch, and his ability to rule with

foresight and beneficence. Herein consisted the peculiar

weakness of government by prerogative. When the exer-

cise of the royal authority fell into bad hands, or irrecon-

cilable differences arose between the crown and the Par-

liament, there was no adequate security against misruh',

'owimll's Pa-
« Park's ])o;.'iim.^, TiCcUire XIII.

ilatscll, vol, iii p. 202.
*• Ilallam, Coiiat. Hist. vol. iii.

p. .'388,

' Park's Dngmas, p. 41,
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and 110 remedy to prevent national discontent from ferment-

ing into open rebellion. Two revolutions within the space

of half a century, and a dynasty of kings i^ent into per-

manent exile for the continued infraction of ])Oj)ular rights,

proved the necessity for a vital change in the practice, if

not in the theory of the constitution.

Upon the occurrence of the llevolution of 1G88, the

attention of the most eminent statesmen was directed to

the endeavour to bring the executive and legislative

powers into more harmonious action. This was mainly

effected by a more distinct recognition than heretofore of

the doctrine of ministerial responsibility to Parliament.

But it was only by slow degrees, and as the residt (»f

political ex[)erieiice painfully acquired on all sides, that

this doctrine became fully accepted.

It has always been a leading maxim of the British con-

stitution that ' the king can do no wrong.' ^ He is to be

accounted as responsible to God alone for the righteous

exercise of authority over the people of his realm. It is

not meant by this doctrine that the king is above the

laws, and that all his acts are necessarily just and right.

As an individual he is independent of, and not amenable

to, any earthly power or jurisdiction ; but all his acts are,

nevertheless, controlled by the law ; and ' the body politic

is reared upon the basis, that the law is above the head

of the state, and not the head of the state above the

law.' ' The maxim that ' the king can do no wrong,'

while it sounds like a moral paradox, is, in fact, but the

form of expressing a great constitutional principle, that

no mismanagement in government is imputable to the

sovereign personally; whilst, on the other hand, it is

equally true, that no wrong can be done t(3 the people for

Avhicli the constitution does not provide a remedy.'"

* See "Rowyer, Const. Law, p. I'M ;

Broom's Lejral ]N[!ixiins, p. 10. And
^Maurice's paper, Do K'uv^h reijrn by

the Grace of God ? in Tracts for

Priests and People^ second scries, p. .^5.

' See Smith's Pari. Remembrancer,
1801, pp. li)7-«>0().

'" See Amos, I'lniilish Constitution

in the Ifeifjii of t'liarles 11. pp. U-lU;
Cox, Eng. Govt. p. -11(5.
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Tlieso seeming anomalies are recoiieiled by the important

axiom tliat the king can peribrm no act of government

of himself, but that all acts of the crown must be pre-

sumed to have been done by some minister responsible

to parliament." This princi})le, now so well understood, was

not recognised in its entirety until a compa rati vel}^ recent

])eriod ; for while it is a necessary corollary from the prin-

(:i|)les of government established by the devolution of

i()8S, we lind it first asserted, without exception or qua- MinlHtorinl

liiication, in the reign of George 11." At the same time, 3^""""

it has always been acknowledged, with more or less dis- f^^^y •"*-

tuictuess, that the kmgs mnnsters were answeral)le tor all

acts of government that could in any way be traced to

their advice or co-operation. Either by parliamentary

censure, or impeachment, or by ordinary process of law,

unworthy ministers have, fi-om a very early period, been

called to account for com})licity in acts of misgovernment.

But this mode of redress was invariably doubtfid and

uncertain. In the days when the collective responsibility

of the administration for the acts of each individual minis-

ter formed no part of the theory of government, it was

not easy to ascertain upon whom to affix the responsibility

for any particular offence. So long as a minister of state

retained the favour of his sovereign, it was difficult, if not

impossible, to convict him of misconduct, or make him

amenable for misdeeds agreed upon in secret, and which

were perhaps commanded by the king himself; so that

opposition to a suspe(ited favourite commonly took the

sliape of intrigues to displace him from power, or gave

rise to open resistance to the crown itself.

» See Chap. IV. On tlie Sove-
reign.

" By the Duke of Argyle, in tlie

House of Lords, in 17;59; Pari. Ilist.

X. ll.",S, See IliiUam, Oonst. Hist,

iii. .'51.'), «. And in a dclmte in tho

Iliiuse of Commons, on February ];',

1741, Sir John l^arnard thu.s ex-

jivessed himself : ' The king may, it is

true, exercise some of the prerogatives

of the crown without asking the

advice of any niini.stor; hut if lie does

make a wrong use of any of his pre-

rogatives, his ministi'rs mu.st answer
for it, it' tliey continue to be his

ministers.'

—

J'arl. Hid. vol. xi. p.

120d.
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Til

Ciisooftlio

rarlilinu

\':i-

ho iiiHTssily i'ov smuc I'oiisLilulioiuil provision to

roijuiri' thai llio lulvi.'-crs of ihc crown, lliroii«'ii \vIiosi»

n<4\MU'y all MlHiii's of slad' ai'c coikIiu'IihI, should he piib-

lii'lv known— in order llial tlioy niiiAlit he lu'ld acconnt-

\\h\v to rarlianiont lor tho advii'o tlicy had jiivcn to {\\c.

sovoroiiiii, and lor tho ('onso(jU(MU'i<s of ads which had

been brought about throuiih ihcir own Lislrinncniality

—

was sirikinulv <'xcniplilicd in llic case of ihc I'arlilion

Treaties, wliich i)ccurred in Id'.'S. The House of (\»ni-

luons weri' oi' (^j)iniou that these ti'calii's were hii.!,hly

injurious to the public interests, and it was pi'i)p()sed to

iinj)i>ach l,t)rd ^^olUlM•s, who, as (liaiicellor. had allixt'd

to them the i;r(\U seal. Soiners, in his deleiu'c, alle'.!;e<l

that lie liad opi>osi>d the treaties, but that he had put the

oreat seal to ou'' of them by the kinii's eoinuiand, con-

.siderinir that he was bound to do si). Dissatislied uith

this explanation, the Coniuious resolved upon his ini-

peaclnniMit. They also determined to imj)each the l<]arl

of Tortlaud, Lord Orlord, and l^ord llalilax, who, us i)ro-

mineut members ol' th«; administration, were lield respou

fiible for ailvising this object ionablo measure. J Jut it

])roved tliat tlieso noblemen liad had nothing to do with

th.e matter, and that the treaties had been negotiatt'd by

the king lumself. Lord Isomers was ac(]uitted by tlic

House of Lords, notwithstanding the unwarrantable nature

of his defence, in trusting for the justilication of his con-

duct to the king's command; an excuse which was

entirely at variance -with the true principles of responsible

government, and which, if recognised as sudicient, would

dejM'ive rarliament of all control over the executive ad-

ministration.'' The [U'oceedings against the other members

of the ministry were equally imsuccessful, it being impos-

r Contrast the coiuluot of Lord posilivoly rofiisod to do so, solely be-

Somors in this parlioular with that cause he deemed the treaties in quea-

of his sucoossor in the chancellorship, tion to bo injurious to the interests

Lord llardwicko, who, on two oc- of Eiifrland. 8eo Harris's Life of

casions when required by George II. Ilarilwicke, vol. ii. pp. OU, odd; vol.

to put the prent seal to conventions iii. p. 030.

concluded by the sovereign himself,
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,sil)l(' 1() pI'OVC lililt llwy llMtl l)<'<'ll |»!llli('S lo llic dhudxioiH

Irciil.y.'' I'\)ilc(l in llicir ;iM('iii|il. lo briii;.^ Ikhiic !•» uii^oiic

i('s|)()iisil)ilily lor this act of ;i:I»ili:iry power, l.lui lloiise of

("oimiioiis ,M('I !il)oiil, the a(lo|)lioii of iiic'isiircs lo prcvciil, ti

r('|>i'lilioii orilic ofl'ciicc. 'Tliis llicy ('iKJcavoiircij lo circcL

by tJic iiilrodiiclioii of a clause into the Act of Settlement

wliicli provided, that ul'ler tlic; {U'cession of tlu! lloii.s(j of

llanovM'r, 'all nialtcis reialin;j; to the \vell-n;()verniii;^ of

this kini^'doiii, which ar(! |)ro|)ei'ly co^nisahh? in the i'rivy

Council by the laws and c.iistonis of this i-calni, shall In;

Iransucted there, and all resolntioiis taken tli(;reii|)on

shall he si^nied by such of tlu; Trivy ( !oinicd as shall advise

or consent to the same.'' 'This provision wus mean! to

compel the discussion of all state; ailairs in rull I'rivy

Council, and to discriminate between the responsibility of

those; who |)roino(ed and th se who oppos(!d each resolu-

lion, by i"e(piii'injj; all who voted for it to sif^ni their nam(!,s

thereto. Jt was, lioW(!Ver, soon ))eix;(;ive(l that sik h

a syst(!in would cjause inlinite deliiy and embarrassment

in «^()vernin<^f the kin<^dom ; while; doubtless it was also

();)noxiouH to tli(! ministry, who were Jiot as yet prepai'ed

lo assunu! sucli u delinite r(.'sponsibility, involvin;^' with it

])rospectivo anticipations of im|)eachm(3nt and dis^a'aco.''

Accordingly, in the 'ollowing reign, before the time; when
it was to have come into operation, it was formally

rej)ealed.''

Au(jther clause in tlie Act of Scittlement,—whicli ap-

])ears to have been franuMl in connexion with the fore-

going,—declared that no pardon under the great seal

should be ])leadal)le to an im[)eachment by the Commons.
This salutary ])rovision still remains in fcjrce, and is cal-

culated to increase tlie sense of individual responsibility

of ministers. It has bi.'cii interpreted by lUackstone as

designed to prevent the royal pardon from being available

lillily 1)1'

I'rivy

< 'miiii-

(•lllorM.

rriciil <A'

niiiUHlcrt.

T Ilallani's Const. Hist. vol. iii. p.

253 ; CaiiipboU'i Chancellors, \q\. iv.

pp. 150-158.

' 12& 1.'] Will. III. c. 2, § 4.

• Crua.sy, Enj^lish Coast, p. 332.
' 4 & 5 Anne, c. 8.
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])ciKling an iin[)L'iic-liinc'iit, and in bar to its j)ro;:ress ; but

not to restniin a pardon after tlic conclusion of the trial."

Altli()U<.,di tlie Act (.)f Settlement ])roved abortive to

ensure the direct accounttibility of the advisers of the

crown to Tarlianient, yet that result was gradually brought

about by the course of events, in a way that was quite

miforeseen by the politicians and statesmen who cflected

the Kevolution.

William III. had been summoned to the throne of

England by the two Houses of Parliament, in order that

lie might ride as a constitutional sovereign. The rights

and liberties of the subject, for infringing which King

James had forfeited his crown, had been declared by

Parliament in a document which was presented to the

Prince ofOiange upon his assumjition of the government.

They had afterwards been embodied in the Bill of Pights,

as part of the fundamental laws of the kingdom, and the

motive and condition of the revolution-settlement. The
king, on his own part, was sincere in his resolve and

endeavour to discharge his sacred obligations with fidelity.

But owing to the natural reserve of his disposition, and

his large capacity for administration, he relied much less

upon the advice of his ministers than would now be

expected of a constitutional king. In fact, according to

the testimony of Ilallam, William was eminently his own
minister, and was better fitted for that office than any of

thosp "'ho served him.' In all domestic matters, as a

general rule, he was wont to consult his ministers,*" and to

govern through their instrumentality ; but he still pre-

served in his own hands the supreme control. Questions of

war and diplomacy, however, the king reserved to him-

" Warren's Black. Com. Abridged,

p. 043.
' Hallain, vol. iii. pp. 252, 388.

» In 1701, when the reign of Wil-
liam III. was drawing to a close, it

was made the subject of complaint

by Lord Sunderland, in a letter of

advice addressed to Lord Soniers,

that his Majesty evinced too much
neglect and distrust of his cabinet

;

the remon.strance was summed up in

these significant words :
' It would be

much for the king's service if ho
brought his affairs to be dtsbnted at

that cotmcil.'

—

IHct. Hist, of Em/, vol.

iv. p. 134.
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self; iand Ins advisers, conscious tliatthcy were loss versed

in military and foreign alTairs tlian their royal master,

were content to leave with him tlie connnand ijf the

army, and to know only what he thought fit to communi-

cate about the instructions which he gave to his own
ambassadors, or concerning the conferences which he held

with tlie ambassadors of foreign princes," We have seen

the consequences of this policy in diplomatic affairs in the

matter of the Partition Treaties ; but so deep-seated was
tlie conviction that military affairs were a branch of the

prerogative that belonged exclusively to the king liim-

self, that it was not until the year 180G that it was fully

conceded that the management of the army, in common
with all other prerogatives, was subject to the supervision

of ministers/

To William III., however, is due the credit of the

formation of the first administration avowedly constructed

upon the basis of party, in order that it might carry on
the king's government in conformity with the general

politictd views of the majority of the House of Commons.
This ministry was composed of statesmen who had seats

in one or other of the Houses of Parliament; thereby sup-

plying a defect in the scheme of government, the want of

which in the plan propounded in the Act of Settlement was
sufficient to account fi^r the failure of that projected reform.

The history of this remarkable transaction, which consti-

tutes such a memorable epoch in our political annals, is

reserved for another chapter, in which it is proposed to

treat, with more detail, of the origin and development of

the cabinet council. Suffice it here to state, that durin*"-

this reign the distinction between the cabinet and the

])rivy council,—and the exclusion of the latter from
deliberation u])on all affairs of state, except of the most
formal description,—was fully established, and that the

king's ministers were first introduced into Parliament for

His first

imrlia-

iiKMifiiiy

iiiliiiiiii-

htrutioii.

^ Macaulay, vol. v. p. 123. '' May, Const. Hist. vol. i. p. S7.
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the avowed purpose of explaining, defending, and carrying

out the measures of government; thereby practically

asserting a constitutional principle, which it was reserved

for another generation to bring to maturity, that ministers

are responsible to Parliament for every act of the crown

in the conduct of public affairs.

Henceforward (to use tho words of May) a Buccession of

nionarclis arose, less capable than William, and of ministers gifted

with extraordinary ability and force of character, wlio rapidly

reduced to practice the theory of ministerial responsibility. Under
tho sovereigns of the House of Hanover, the government of the state

was conducted throughout all its departments by ministers respon-

sible to Parliament for every act of their administration, without

whoso advice no act could bo done, who could be dismissed for

incapacity or failure, ami impeached for political crimes ; and wlio

resigned when their advice was disregarded bv tho crown or their

policy disajjproved by Parliament. With ministers thus resi)on-

sible, 'the king could do no wrong,' 1'lie Stuarts had strained

prerogative so far that it had twice sirippcd asunder in tlieir hands.

They had exercised it personally, au'l were lield personally' respon-

sible for its exercise. One had paid tho penalty with his bead
;

another with his crown; and their family had been proscribed for

ever. But now, if tho prerogative was strained, tlie ministers were

condemned, and not the king. If tho people cried out against tho

government, instead of a revolution there was merely a change of

ministry. Instead of dangerous conflicts between the crown and

tho Parliament, there succeeded struggles between rival parties for

parliamentary majorities ; and tho successful party wielded all tho

jiower of the state. Upon ministers, therefore, devolved the entire

burthen of public aff'aii's; they relieved the crown of its cares P'd

perils, but, at the same time, they appropriated nearly all its

authority. The king reigned, but his ministers governed.*

During this pciiod in our political history, the cabinet

council began to assume a di'linile sliajie and organisation,

distinct from the privy council, whose functions it had

for the most part superseded ; and the direct interference

of the sovereign in public aflairs gave way to the consti-

tutional autiiority of ministers of tlie crown, exercised in

the name and on the behalf of their royal master. These

innovations u])on the ancient usages of the constitution,

wliich were none the less imjxH'tant because they had

' May, Cous't. Hist. xol. i. pp. 5,0.
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1)0011 gradually and silently eflected, merit, and will lierc-

nftor obtain, a more ample consideration."

Making u>e of tlieir undoubted prerogative of selecting

tlieir own ministers, it had been customary for the so-

vereigns of England, anterior to tlie llevolution, to choose

men to fill the high offices of state upon personal grounds,

witliout regard to their general agreement upon political

questions. Party as well as parliamentary govermnent

origiuated with William III., who, in 1090, constructed

liis first parliamentary ministry upon an exclusively

Whig basis. But tlie idea was mihai)i)ily abandoned by

the king in his subsequent administrations, and it was

not until the House of ILuiover ascended the throne that

ministers were, as a general rule, exclusively selected

from amongst tliose who were of the same political creed,

or who were willing to figiit under the same political

banner, (iueen Anne was inclined to favour the Tories,

and in 1710 she authorised the appointment of a de-

cidedly Tory ministry : upon the accession of George I.,

however, the Whig party obtained possession of the

government, and continued for a long time to maintain

the upper hand, compelling the king to sacrifice his per-

sonal inclinations in favour of their party leaders.''

The reigns of the first three Geoi'ges were characterised

bj^'the strife of rival factions to obtain possession of office,

and to coerce the sovereign, by the united influence of the

groat families, to choose his ministers exclusively from

amonii-st themselves. Oeor^e I. and his successor sue-

cumbed to the necessity of conciliating the aristocracy,

who by their wealth and territorial ])ossossions had ob-

tained supremacy in tlie councils of Parliament. Put

subjection to Whig control in any .^'hape was peculiarly

irksome to George 111., who being naturally fond of

power, determined when he became king to use his

prerogative to the fidiost possible extent. Accordingly,

when he snccecMled to the throne he innnediatoly endoa-

" Sci' Clinplcr i\'. on the SuvertiL'ii, iiml ^'(ll. II. eh. 1, oii (lit< ('al)liiit

Ciiiiicil. '' May, ('oust. Ili.-il. vol i |) 7.

Oritrin of

party po-

vcrnmont.

Iiifhidiico

(.f tlic

groiit Whi;^
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voiirccl ' to loosen the ties of party, and to brojik

down the confederacy of the great Whig finnilies. His

desire was to undertake personally the chief administra-

tion of public affairs, to direct the policy of his ministers,

and himself to distribute the patronage of the crown. He
was ambitious not only to reign, but to govern. His will

was strong and resolute, his courage high, and his talent

for intrigue consideiable. He came to the throne deter-

mined to exalt the kingly office ; and throughout his long

reign he never lost sight of that object.' " The constant

aim of the king was to be, in effect, his own minister.

' When ministers not of his own choice were in office,

he ph)tted against them and overthrew them ; and when
lie had succeeded in establishing his friends in office, he

enforced upon them the adoj^tioii of his own ])()licy.'

The king's tactics were frequently at variance with the

princi[)les of constitutional government, but credit is due

to him for his conscientious and intelligent activity in the

promotion of the public weal. ' That he was too fond of

power for a constitutional monarch, none will now be

Ibuntl to deny ; that he sometimes rcv'^orted to crafty

expedients, unworthy of a king, even his admirers must

admit. With a narrow understanding and obstinate pre-

judices, he was yet patriotic in his feelings, and laboured

earnestly and honestly for the good government of his

country. If he loved power, he did not shrink from its

cares and toil. If he delighted in being the active ruler

of his people, he devoted himself to affairs of state even

more laboiiously than his ministers. If he was jealous of

the authority of the crown, he was not less jealous of the

lionour and greatness of his ])eople. A just rec<igniti()n

of the personal merits of the king himself enables us to

judge more freely of the constitulional tendency and

results of his j)olicy.'
'*

The foreL'oiiiL!" description of Oeoriye ITT. is taken from

the first ciiapter of ]\Iay's 'Constitutional History.' It

< Mnv, ruiisl. lli-il. vol. i. \^. 10. '• IIM i.p. 1:1, 14.
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vividly portrays the chief points in the character of

that monarch, upon whom such various judgments have

been passed. By some he is regarded as the model of a
' patriot king,' whilst others point him out as a bigoted,

selfish monarch, obstinate, and wholly regardless of con-

stitutional rights when opposed to his own policy or pre-

judices. But whatever opinion we may entertain of his

personal character, we have no right to judge his pro-

ceedings by the strict rule of parliamentary government

as it is now interpreted ; for that system was still in its

infancy when George HI. was king, and the usages of

the constitution in that day warranted a more direct and

extended interference in the details of government by

the occupant of the throne than would now be deemed
expedient or justifiable. Further consideration, liowever,

will be bestowed on this subject when treating of the

ofl^ice of sovereign in relation to parliamentar}?^ govern-

ment. We must now proceed to notice certain particu-

lars of the ki.:g's public conduct, which claim particular

attention on account of their bearing upon the history

and development of ministerial res])onsibility.

George III., during at least the earher part of his The

reign, was in the frequent habit of conferring secretly fHends"

upon public affairs with noblemen and others who were
not members of the cabinet, but who were personally

devoted to the king, and willing to aid him in carrying

out his own peculiar views. His object in this was evi-

dently to create a new party, faithful to himself, and
dependent entirely upon his will. He succeeded ; and
the party came to be known as ' tlie king's men,' or ' tlio

king's friends.' Instead of relying upon the advice of

liis responsible ministers, the king often took counsel with

tliose whom Burke describes (in his 'Thouglits on tlie

Cause of the Present Discontents ') with some orr torical

exaggeration as his * double,' or ' interior cabinet.' It is

said that his first speech to Parliament was not even sub-

mitted for the approval of his ministers, but was drawn
VOL. I. 1
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Up, by the king's command, by ex-Chancellor Hardwicke,

who, when in office, liad had much experience in the pre-

paration of royal speeches, and in whose skill and judg-

ment his Majesty had peculiar confidence. One impor-

tant paragraph is known to have been written by the

king himself, and the whole speech was forced upon the

ministr}', wiio consented, very reluctantly, to adopt it as

their own." * This " influence behind the throne " was

denounced by all the leading statesmen of the day,—by
Mr. Grenville, Lord Chatham, the Marquis of Kocking-

ham, the Duke of Bedford, and Mr. Burke. Occasionally

denied, its existence was yet so notorious, and its agency

so ])alpable, that historical writers of all parties, tliough

taking different views of its character, have not failed

to acknowledge it. The bitterness with which it was

assailed at the time was due, in great measure, to

political jealousies, and to the king's selection of his

friends from an unpopular party ; but on constitutional

grounds it could not be defended." From iVis accession

to the throne in 17G0, up to at least the year 1765,

George III. was more or less guided by Lord Bute, who,

whether in or out of office, continued to be his chief

adviser.^ After the retirement of Lord Bute from the

king's secret counsels, his Majesty still had a numerous

party of friends, some of whom held office in the govern-

ment or household, but who severally * looked to the

king for instructions instead of to the ministers.' ' But

the greater part of the king's friends were independent

members of Parliament, whom various motives had

attracted to the personal support of the king. They
formed a distinct party, but their prin^^iples and position

were inconsistent with constitutional government. Their

services to the king were not even confined to counsel or

political intrigue, but were made use of so as to influence

• Harris, Life of ITardwicko, vol. « Ihid. pp. 22, 27, .^0 ; and sec Pari,

iii. p. 2.'ll. iJob. vol. xvi. p. D.

' Miiy's Hist. vol. i. pp. 11, 12.
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/

the deliberations of rarliament. The existence of this

party, and tlieir interference between tlie king and his

responsible advisers, may be traced, with more or less

distinctness, throughout the whole of tliis reign. By
their means the king caballed igainst his ministers,

thwarted their measures in Parliament, and on more than

one occasion effected their overthrow.'^'

By the encouragement which he afforded to these ir-

regular practices, it is undeniable that George III. vio-

lated a foundation principle of the constitution, and

hindered the progress ofparliamentary government, which,

when faithfully carried out, should foster and promote

reciprocal confidence between the sovereign and his

responsible advisers. We are not prepared to assert,

however, that under no circumstances whatever is the

sovereign justified in seeking advice from others than

those who form part of his recognised administration.

Every peer of the realm is an hereditary councillor of the
^i-fge^JJ^

crown, and is entitled to offer advice to the reigning king,

monarch. The king, moreover, is at liberty to summon
wlioi - he will to his Privy Council; and every privy .

councillor has in the eye of the law an equal right to
'

confer with the sovereign upon matters of public policy. •

The position and privileges of cabinet ministers are, in

fact, derived from tlieir being sworn members of the

Privy Council. It is true that by the usages of the con-

stitution cabinet ministers are alone empowered to advise

upon aff'u.rs of state, and that they alone are ordinarily

held responsible to their sovereign and to Parliament for

the government of the country. Yet it is quite conceiv-

able that circumstances might arise wliicli would render

it expedient fo/ the king, in the interests of the constitu-

tion itself, to seek for aid and council af)art from his

cabinet. Such an occasion, it may be urged, was finmd

in tlie events whicli led to tlie dismissal of the Cotdition

" Mav, Const. Hist. vol. i. up. 31, 47, 57, 70, 84, 88, 08 ; Maasey, Geo. III.

vol. i. pp. 07, 144, 242.
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I

DismisBai ministiy of Fox and North in 1783. It will be remem-

Coaiition bcrccl tluit tlic Bill for the government of India, which had

SJusa^'
been drawn ii}) by Mr. Fox, liad been formally sanctioned

by his Majesty, and passed triumphantly by the influence

of the ministry throuLrh the House of Commons, before

the true character of tlie measure was understood, either

by the sovereign or by the country at large. The eyes of the

king were opened to the real scope and tendency of tlie

Bill by ex-Chancellor Thurlow, who availed himself of his

privilege as a peer to obtain access to the king, and to

advise him what course he should pursue at this juncture.

As soon as the Bill reached the Upper House, George III.

authorised Lord Temple, one of his ' friends,' to oppose

it, and even to use his name to defeat it in that chamber.

j
Succeeding in this, the king then dismissed his ministers,

' and empowered Mr. Pitt to form a new administration.

In taking office, Mr. Pitt, as he was constitutionally bor.nd

to do, justified to the country the removal of his prede-

cessors, and assumed entire responsibility for the same.

Only by such a course, indeed, was it possible that the

conduct of the king could be condoned, in a constitutional

point of view. Even so, it must be admitted that the

course he j)ursued in this emergency was unusual, ex-

treme, and most undesirable to establish as a precedent

;

more especially in regard to the mode in which he

brought about the rejection of the India Bill—namely,

by the use of his own name to influence the ])roceedings

of the legislature. For the crown.cannot take notice of

business actually depending in Parliament without a

breach of privilege, and an infringement of the inde-

pendence which belongs to both branches of the legisla-

ture, as comjionent parts of the supreme ])Ower of the

state.' But the question is, not whether the king chose

the best course that was open to him to thwart the

designs of tlie unscrujmlous men who had obtained con-

' liowver's Const. Law, pp. IJJC, l.'JOj Ilatsell's I'reccdents, vol, ii.

pp. 352-^'<50.
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trol, both in the ministry and in Parhament, but whether

we are warranted in so far limiting the exercise of per-

sonal authority on the part of the sovereign as to deny

him the right to interfere when his ministry are about to

consummate an act which, in his opinion, is fraught with

danger to the constitution, and perilous to the well-being

of the community It may be urged that, having lost

confidence in his ministers, the king should have imme-

diately dismissed them ; but events were scarcely ripe

enough for such a step. For, while the right of the sove-

veif^a to dismiss his ministers is unquestionable, constitu-

tional usage prescribes that it should be exercised on

grounds wlrch can be justified to Parliament;^ and as

the king had agreed to the introduction of the India Bill,

although in ignorance of its true character, and it had

already passed the House of Commons, he could scarcely

venture to dismiss his ministry on that account initil he

had succeeded in unmasking; tlieir desi<i;ns, and in brinuinfj

about their defeat on the measure in the House of Lords.

To assist his judgment and afll ' him substantial help at

this crisis, the king naturally had recourse to the advice of

trusty friends, on whose fidelity he could rely. There is

no question that, in a constitutional point of view, any
peer or privy councillor who may advise the crown
becomes himself responsible to Parliament for such advice,

and should be prepared to admit and assume the same, in

order that, in the words of Lord North,'' ' advice and re-

sponsibility might go hand-in-hand.' The king, however,

having succeeded, with the assistance of his friends, in

arresting the further progress of the obnoxious Bill, deter-

mined to entrust the reins of government to Mr. Pitt, who,
while lie could not vindicate in every })articular the means
made use of in biinging al)out the change of ministry,

nevertheless assumed the resnonsibilitv of that chan"e

Advice
and ro-

sponsi-

l)ilitymu8t

go to-

gether.

J Sco May's Hist. vol. i. p. 122.
'' Pari. Hist. vol. xxiv. p. 21)1; and see Jbuf. vol. xxiii. p. G78.
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before Parliament and the country.* Thus the authority

of the sovereign was rescued from the meshes of poUtical

intrigue in which it had become involved
;
partly by the

machinations of the ambitious men who had then the

upper hand, and partly by reason of the king's own irre-

gular acts ; and the chariot of the state proceeded once

more along tlie beaten tracks, duly subjected to constitu-

tional control.

The position of Mr. Pitt, on accepting office, was one

of pecul .'• d'.iticulty. He had to contend almost single-

handed '

.: ..'i6«" an overwhelming majority of the House

of Commo '. Lifushalled by Fox, North, Sheridan, and

other able politiciiUiS, who were indefatigable and un-

scrupulous in their endeavours to effect his overthrow.

But he resolutely determined to maintain his ground as

the king's minister, and to abstain from a dissolution of

Parliament, though this was repeatedly urged upon him

by his Majesty, until he could be satisfied that there was

a decided reaction in the country in his ikvour, indi-

cations of the commencement of which began to be

speedily manifested. He therefore boldly continued the

struggle from December 22 to March 24, notwithstand-

ing reiterated votes of want of confidence, and every

hindrance (short of an actual refusing of the supplies,

from which even the factious Opposition shrank) that the

ingenuity of his opponents could devise.

Meanwhile, ' the loyalty of the people was aroused,

and they soon ranged themselves on the side of the king

and his ministers. Addresses and other demonstrations

of popular sympathy were received from all parts of the

country ; and the king was thus encouraged to maintain

a firm attitude in front of his opponents. The tactics of

the two parties in Parliament, and the conduct of their

' Soo Stftiihopo's Life of Pitt, vol. v. p. 605. This sound constitutional

i. pp. 153-155. Mnssoy's Guorjfo III. lawyer docs not hesitate to express

vol. iii. p. 224. See also Lord Camp- his approval of the king's conduct in

bell's account of these transactions, this emergency,
in his Lives of the Chancellors, vol.
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leaders, were also calculated to convert public opinion

to the king's side. Too much exasperated to act with

caution the Opposition ruined their cause by factious

extravagance and precipitancy. They were resolved to

take the king's cabinet by storm, and without pause or

parley struck incessantly at the door. Their very dread

of a dissolution, which they so loudly condemned, showed

little confidence in public support. Instead of making

common cause witli tlie people, they lowered their con-

tention to a party struggle. Constitutionally, the king

had a right to dismiss his ministers, and to appeal to the

people to support his new administration. The Opposi-

tion endeavoured to restrain him in the exercise of tliis

right, and to coerce him by a majority of the listing

House of Commons. They had overstretched the h iti-

mate limits of their power, and the assaults directed

against prerogative recoiled upon themselves.*"*

The private letters of the king to Mr. Pitt, at this

period, show us the hght in which his Majej ' regarded

the conduct of the House of Commons towards the

minister of his choice. Writing to Mr. Pitt shortly

before the dissolution of Parliament, the king says, * he

[Mr. Pitt] will ever be able to reflect with satisfaction,

that in having supported me, he has saved the constitu-

tion, the most perfect of human formation.'" And, on

another occasion, the king refers to his own course as

* calculated to prevent one branch of tlie legislature from

annihilating the other two, and seizing also the executive

power."* While it is necessary that the king's govern-

ment should be carried on in harmony with tlie House of

Commons, a due regard to the royal prerogative certainly

requires that, in the first instance, the choice of the

crown, in selecting the ministers of state, should be re-

spected, and no hasty or factious oppositi()n be directed

•» May's Hist. vol. i. p. 71, 72.

" TouiUue'tt Life of Titt, vol. i. p. 821. o Hid p. 203.
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against them, until they have given proof of incapacity

or uniitness for the duties they have been selected by
the crown to discharge. This the Parliament of 1784

were unwilling to allow ; and accordingly when, at

the fitting moment, the king and his minister appealed

to the people, the result of the dissolution was the re-

turn of a large majority in favour of the new minister,

who thus commenced a long lease of power, secure alike

in the good will of the people and of tlie crown. In

Mr. Pitt, George III. found a minister after his own heart,

of high ability, unswerving integrity, and firmness of pur-

pose. Nevertheless, the king never surrendered, even

to his favourite minister, the unrestricted exercise of the

prerogative, but himself shaped the general policy of liis

government, and personally influenced the distribution

of patronage, both in Church and State.'*

After the death of Mr. Pitt, in 1806, the king was

obhged to accept of an administration taken chiefly from

the Whig party, in whom he had no confidence. The
ministry of 'All the Talents,' under the presidency of

Lord Grenville and Mr. Fox, was forced, by political

considerations, upon the king. Before the arrangements

were completed, a difficulty arose on a point of preroga-

tive. During the negotiations, * Lord GrenviUe proposed

to his Majesty some changes in the administration of the

army ; by which the question was raised whether the

army should be under the immediate control of the

crown, through tlie commander-in-chief, or be subject to

tlie supervision of ministers. The king at once contended

that the management of the army rested with the crown

alone ; and that he could not permit his ministers to in-

terfere with it, beyond the levying of the troops, their pay

and clothing. Lord Grenville was startled at such a

doctrine, which he conceived to be entirely unconsti-

tutional, and to which he woidd have refused to submit.

,' i 3
p May, vol. i. pp. 75, 85.
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ROMAN CATHOLIC QUESTION. 57

For some time it was believed that the pending ministerial

arrangements would be broken off; but on the following

day Lord Grenville presented a minute to his Majesty,

stating that no changes in the management of the army

should be effected without his Majesty's approbation.'

To the doctrine thus expressed the king assented ; and

thus the sole remaining branch of the public service,

heretofore considered as to a certain extent exempted

from ministerial interference, was brought under minis-

terial control.'*

Lord Grenville's ministry was then completed, but it

was of very brief duration. The death of Mr. Fox, which

speedily followed that of his great rival, led to several

changes in the cabinet, and the following year a difficulty

occurred between the king and his ministry, which led to

their dismissal.' Anxious to make a concession in favour

of religious liberty, the ministry brought in a Bill respect-

ing Service in the Army and Navy, which contained a

clause removing certain disabilities on officers, being

lloman Catholics or Dissenters. At first the king did not

oppose the measure, but being stirred up by some of his

friends, and the opponents of the ministry, he openly Quami

denounced it, authorising his friends to make known his tho king

adverse sentiments, and directing some of them to vote
JJSnjJjojg

against it. Thus we find him, as on former occasions,

ready to lend himself to an irregular interference with

the freedom of debate. The ministry, however, averted

further opposition by the withdrawal of the Bill. But at

the same time, they were indiscreet enough to record, in

a minute of council, their right to avow their opinions,

should a petition for Eoman Catholic relief be presented

to Parliament ; and to submit to his Majesty, from time

to time, this question, or any subject connected with it.^

The ministers, however, were required by the king, not

' May's Hist. vol. i. p. H7, quoting

Ann. Kej?. 1800, 20; Siduiouth'a

Life, vol. ii. p. 410.

' ITaji". Deb. March 20, 1807.
• Ibid. vol. ix. pp. 231-247 ; May's

Hist. vol. i. p. 8i>.
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only to withdraw the latter reservation, but to substitute

for it a written declaration, pledging themselves never

again to bring forward the measure they had abandoned,

or to propose anything connected with the Roman Catho-

lic question. To this they refused to assent ; whereupon

the king dismissed them from office, and proceeded to

form a new administration under Mr. Perceval and the

Duke of Portland.'

The circumstances attending this change of ministry

underwent a full discussion in Parliament ; and attempts

were made in both Houses, by friends of the ex-ministers,

to procure a vote in justification of their conduct ; but

through the influence of the new administration the at-

tempt was defeated. The point at issue will liereafter

enfi'ifje our attention, when the relations between a con-

stitutional sovereign and his responsible advisers are dis-

cussed. Meanwhile it is worthy of remark, that Miiy,

in reviewing this transaction, condemns alike the conduct

of ministers in their hasty and unauthorised minute, and

the conduct of the king in endeavouring to exact a pledge

from his cabinet that they would never again ol3trude

their advice upon him in regard to the Eoman Catholic

claims. He also distinctly asserts that the incoming

ministers were responsible for the conduct of the king

concerning the pledge, as though they had themselves

advised it."

From this time until the close of the reign of George

in. no fiu'ther question arose which affects the history of

Oeorgciii. ministerial responsibility. The king's 'own power, con-

fided to the Tory ministers who were henceforth admitted

to his councils, was supreme. Though there was still a

party of " the king's friends," his Majesty agreed too well

with his ministers, in principles and policy, to require the

aid of irresponsible advisers.'^ The personal influence of

the king was, indeed, very considerable throughout the

* Sootho National Review, vol. xiv. p. 388.
" May, Const. Hist. vol. i. pp. 00, 07. ' Ibid. p. 98.
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GREAT GOVERJflNO FAMILIES. M

whole of his reign, and was a great source of strength to

such ministers as enjoyed his favour. It was, on the con-

trary, a continual cause of difficulty to ministers who were

so unfortunate as to incur his disapprobation.^

In reviewing the history of this reign, we cannot fail to strength of

. . . nUIIIHttTH

notice the ease with which the successive administrations in ririi.i.

who held office were able to control the Ilouse of Com- '""'"^'

mons, and to carry on the government in connection

therewith. This was mainly attributable, no doubt, to

the number of seats in that House which were virtually

in the nomination of the crown, or in the hands of the

leading aristocratic families, from amongst whom the

members of the cabinet were, at that time, exclusively

chosen.

The great governing families of England have always influonco

been divided in their political opinions. Had they been great"

of one mind, their influence would have been irresistible. Ko^':jn"'g

As it was, the Whigs and Tories were continually strug-

gling for the mastery. Sometimes the heart of the

nation would incline to fayour the traditions of the

monarchy, embodied in tl.e Tory creed ; again, the ideas

of progress which were the battle-cry of the Whigs
would be in the ascendant. George III., as we have

seen, was strongly biassed on behalf of the Tory party

;

and no wonder, for the ' great Tory peers and patrons of

boroughs, who, by their influence in counties and their

direct power of nomination, commanded the votes of a

large section of che Ilouse of Commons, were willing, in

general, to support any ministry which the king ap-

pointed, and to permit all the influence of the crown to

be exercis' 1 in its favour, provided that their own per-

sonal wishes respecting the distribution of patronan-e

received due attention. They contented themselves, as

politicians, with a bai'ter of power for patronage ; they

gave the former and received the latter. The great

Sir G. C. Lewis, in Edinb. Rev. vol. ex. p. 02.
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Whig lords, however, made a harder bargain with the

crown. They insisted upon selecting the king's ministers

before they consented to support them. They required

that an administration should be formed of members of

their own party, whose names should be proposed by

their own leaders.'
*

Between the oligarchies of the two great parties, says

Sir G C. Lewis, ' there was this great difference, that

whereas the Tories submitted themselves absolutely to

the will of the king, the Whigs gave him only a condi-

tional support ; they insisted on his government acting

upon their political principles, and being formed of per-

sons who would carry those principles into effect, thougli

they 'niglit be unj)alatablo to the crown. Tlie king

chafed at the oligarchy of the Whig liouscs, because the

Whigs put a bit in his mouth ; whereas the Tory i)arty

was a quiet beast of burden, which lie could ride or drive

as he plejused. The real contest in those days was, not

between aristocracy and denioci'acy, but between aris-

tocracy and monarchy. The plan of lieform iidvocated

by Mr. Pitt, in 1780, was mainly directed t<> enian(i|)at(^

rarliament from tlie inlhience of the crown, exercised

through the nomination boi'onghs, and to ]nevent tlie

king from bartering patronage for seats. He souglit thus

to diminish the inlluence of the crown in the House of

Commons, which, in the words of Dunning's famous

resolution -)f Aj)ril 0, 1780, 'liad increased, is in-

creasing, and ought to be diminished.' But ere long

this desirable object was attained by other means. The
hibours of Kdnunid lUjrke in the cause of economic

reform, the abolition of sinecure offices, and tlic reduc-

tion of the pension list within reasonable limits, sulliced

to curtail the excessive and unwarranhiblc; abuse ot

crown patronage. For this ri'ason, pi'incipally, Mr. Titt

refraini'd from any further advocacy of rarlianientary

Reforq

John

questit:)

changel

« Sir (i.e. Lewin, in Kdinb. llev. vol. ciii. p. .Wft.



WENT. REION OF GEORGE IV. Gl

jain with tlic

ng's ministers

hey required
' members of

proposed by

parties, says

ference, that

d)soluteIy to

)nly a condi-

ment actinjr

•med of j)er-

fliect, thougli

Tlie kin^'

because tlie

I Toiy party

ride or (hive

lys was, n(U

'tween aris-

1 advocated

enian(ij)ate

1, exercised

)revent tlie

Kou^rlit thus

e House of

^^'m famous

"^ed, is in-

t ere lontr

iiMs. Tlie

• '('ononiio

the I'ed ne-

ts, snfliced

abuse ot

\\ Mr. ritt

ianu'iiljiiy

l>H.

Reform. When the question was revived by Lord

John Eussell, after tlie Peace, and made a ministerial

question by the Grey administration, it had entirely

changed its aspect. The influence of the crown was no

longer formidable; and the measure of 1831 was aimed

at the diminution of the power of the aristocratic pro-

])rietors of close boroughs, by the same means which

ritt proposed to employ to diminish the power of the

crown ' y

George IV., when Prince of Wales, had been the bosom Character

friend of Fox and Sheridan, and it was supposed that oeorgdv.

ui)on his accession to the throne he would j)romote the

Whigs to place and power. But when, in 1811, during

the incapacity of his father, he became prince regent, he

evinced a remarkable and increasing indiflercnce to the

])nnciples and persons of the Whig leaders. After the

death of iU'^ old king, he made no change in his policy,

hut c(jntinued to repose confidence in the ministers of

whom his father had approved. So that, during the

whole of this reign, the Tories maintained their ascen-

dancy in the cabinet and in the legislature. Indiflerent

to the exercise of political ])()\ver, and chiefly concerned

ill gratifying his taste for ])onip and luxury, George IV.

rarely attempted to interfere with his ministers, except in

matters ])ersonally afliecting himself, such as the Civil

List, or the conduct of the queen, when he could be very

resolute and determined.* So far as general politics were

concerned, he usuidly acquiesced in the views of his con- ^

slitutional adviseis, and co-o|)erated with them in their

iMcasures for the public good. IJut at the same time he

appears to have taken a livr-ly interest in the progress of

state afl)urs, if we may judge from the active coirespcm-

(icnce he kept up with his ministers. • From defects of

l)ersonal character, the regal influence of George IV. was

' Sir a. r. I,.«wiM, in M.liiib. ]{ov. pp. iUrt, .110.

Vdl. ciii. pp, .'llO-.'lir). • Si'o Staplclfiii'8 Cnnirmg find his
• Campnell's Clmnct'llt>r», vol. vii. Tiiiuis, pp. liH, l.'JT, 4ir(.
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limited to the strict exercise of the prerogative ; and liis

personal influence was so small, that it was even difficult for

his ministers to bear the weight of liis unpopularity, and to

uphold the respect due to the crown, wlien it encircled the

head of sucli an unworthy sovereign.'' On one point ofpub-

lic policy, however, he attempted to make a stand, in be-

half of his own sense of riglit. He had always strenuously

opposed the Koman Catholic claims, and the ministry had

gone with him in resisting them. But at lengtli it became

apparent that any furth'-r opposition to tlie poHtical eman-

cipation of Koman Catholics was fraught with danger to

tlie empire, and ministers accordingly advised tlie passing

of a liclief l^ill. The king, at first, refused liis consent

;

but ministers were linn, and obliged liiin to give way.

For Georg(i IV. had not his father's spirit, and could not

persevere in o})p')si!ig an act which he nevertheless con-

sidered to be contrary to his coronation oath, and a

dereliction of his duty as a Protostant king.

The domestic relations of George IV. were, it is well

known, extremely uiihap])y; and they led, in 1820, to

serious diinculties between the king and his ministers,

which threatened to terminate in an open rupture, a

catastro|)he which was only averted by the patience and

good sense of ministers, themselves. Some account of

these events will all'ord a valuable illustration of the mi-

nisterial statws diiring this reign. The qiujen iiaving,

when Princess of Wales, disgraced herself by levity of

conduct, and exposed hei'self to the charge of adulterous

j)ractices, tjie king di'tiTinined to apj)ly to rarliaineiit for

a divorce, and if jiossible to proceiul against his guilty

consort for high treason. The cabinet, however, were

not in favour of such severe measures. In a minute

(lilted February 10, 1820, ininisteis communicated to the

king their ojiinion, individually as well as collectively,

that a pnHM.'eding against tlu' queen for high treason Wiis

.Sir (i. (!. I.ewi'*, ill Ivlinli. Hov. vdI. c.\. p. <L>.
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out of the question ; and that to attempt to procure a

divorce might seriously prejudice the interests of the

crown and of the monarchy, inasmuch as, bearing in

mind the king's own conduct, it would be impossible to

establish a case sufficient to justify the grant of a divorce

by Act of Parliament. They agreed, however, to j)ro-

pose certain measures to prevent jiersonal annoyance to

liis Majesty by the return of the queen to England, and

were willing to justify the king in omitting her name fiom

the Liturgy, and rel'using to allow her to be crowned.

The king rei)lied to this memorandum at considerable

length, reiterating his objections. On February 14, the

cabinet re-stated to the king their unanimous opinion

tiiat, whatever other measures they might agree to })ro-

])()se, they could not recommend the introduction of a

\\\\\ of Divorce ; whereupon the king yielded, being

' ready, for the sake of decorum and the ])ublic interest,

to make diis great and this painful sacrifice of his per-

sonal feelings.'

'

A few weeks afterwards we learn, through a private

letter from Lord Chancellor Kldon to his daughter, that

the king * has been ])retty well disposed to part with us

all, becjiuse we W(nild not make additions to his reveiuic.''*

U|)ou which transactions a recent historian justly remarks,

'Tiiese minor troubles have a happy capacity for adjust-

ment in a constitutional monarcliy, when responsible mi-

nisters possess the requisite degree of firmness." The
king was well aware that he could n(»t ask his advisers to

advocate any measures aflecting hini.H'lf individually, but

such as they could propc.'rly submit lor thesanetion of J*ar-

liament, upon their own personal responsibility; and that,

had he taken upon himself, imder such circumstances,

U) dismiss his ministry for refusing to be subservient

to his wishes, he would have fouud it difficult, if not

' ?Soo Rtnplcton'H Cfttinin}? niul \m * Kiiijrlit's llisl. of Knglaiid, vol.

TiiiicH, pp. i}«M5-'J74. ^iii. p. Iti.;.

•' TwjHH, Lifec.f illdon, vol. ii. p .{02.
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impossible, to induce anyone to take ihcii plaCiS, a^d

assur." the responsibility of his act. Notwith taMclliij:

the criminatory evidence obtained again'^t tlie prliicop.-' m
1806, and again in 1819, ministers determined to take no

active measures against her unless she should obtrude

herself upon public notice by demanding to be regarded

as Queen of England. She imprudently decided upon

this course, and in the summer of 1820 left the continent,

where she had been residing for several years, and made
her appearance in London, for the purpose of prosecuting

her claims. On the day of her arrival in London, a

message from tlie king was presented to both houses,

communicating certain papers respecting tl e conduct of

lier Majesty since lier departure from the kingdom, and

recommending them to the immediate and serious atten-

tion of Parliament. In the House of Lords, on motion of

Lord Liverpool (the prime minister), these paper:- were

referred to a committee of secrecy, upon whose rc^jort a

Bill of Pains and Penalti(;s for the degrad;»tion of the

queen, and for her divorce from her husband, was intro-

duced by his lordship. After evidence taken at tlie bar,

the second reading of this Bill was carried by a majority

of 28. In committee a motion was made to expunge the

divorce clause, which, though unsuccessful, was voted for

by all the minitcrs presc^^ i ine in number. By this

proceeding they ])reserved '-..ir consistency, and main-

tained their independence of the personal influence of the

king. On November 10, the third reading of the Bill

Avas carried by a majority of nine only ; whereui)on

Tiord Liverj)ool arose, and announcHHl that the measure

would be abandoned. In the state of excitement which

])revailed throughout tluj country on the question, and

the feeling which existed against the king, the attempt to

carry the Bill tluough the House of Connnons, after such

a close division in the Lords, would have been most dis-

astrous, and would i)rol)ably have resulted in the over-

throw of the ath .inistration, whose popularity had been

already
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The reign of William IV. has been ' ndercd memoraljle

by the passing of the lleform Bill ; a measure to which

the king was at first oi)])osed, but wliich was ultimately

carried through Parliament with a high hand by his own
personal exertions. Impressed with the necessity for lie-

form, to save the country from revolution, and to avert

the perils anticipated by the defeat of the Bill in the

House of Loi'ds, the ministry extorted from the king a

})le(lge to create a sudicient number of peers to turn the

scale in favour of Keform ; but a dread of the conse-

quences of such an arbitrary proceeding induced the king,

without the knowledge of his ministers, to cause a circular

h.'tter to be addressed to the Op[)osition ])eers, urging ui)on

them to drop all further resistance to the Jiill, so that it

might pass without delay, and as nearly as possible with-

out alteration.* This unconstitutional interfi'rence with

the inde])endent deliberations of the House of Lords was

even more irregular and unsound in principle than the

creation of additional i)eers ; but it was a less obvious

evil, and it had the desired efll'ct.''

The Beform Bill became law, ilu'ough the active inter-

position of the crown, and with the reluctant assent of

the House of liOrds. It has eflected an important revo-

lution in the English political system. Professedly baseil

U[)()n a 'careful adherence to the acknowledged principles

of the constitution, by which the preiogatives ol the

crown, the authority of both Houses of Parliam"nt, and
the rights and liberties of the people, are equally secured,'

'

it has contributed, in its c(»nsef]uences, to increase tlie

' For a fi\iociiirt narrntivo of all *' Mhv'h Hist. vol. i. p. 1:20.

llio procct'dingw in this mcnuiialtlc ' Tlit' kiii^r'n Hpcccli nt flio op'n-
(•iiH<\ hntli in mul out of I'arliinui'iit, iiiir of l'i\rliaiu('nt, in .Iinu' l^.'U.

s(>o Sir U. ('. Lewis's iirficli' in I'Minl). And sro Marl IUissl-U'.s coinnnMitH

liov. vol. cix. pp. I<i2-17.'l, lSH-lJ)(i. till rt'oii, in the n(>w lulifion of his

* L'otbucli's Hist, of lilt' Wiiig lOssay on tho Kn^rlish Const., lutnid.

Ministry, vol. ii. pp. .'UU, .'{.'!1. p. iii.

VOL. I. F

William



66 ORIOIN OF rARLlAMENTARY GOVERNMENT.

power of the House of Commons, not only by lessening the

aristocratic influence of the proprietors t)f close boroughs,

but also by diminishing the strengtli of the crown in that

assembly. The disfranchisement of constituencies, in Eng-

land alone, which formerly returned 143 members, tlie

distribution of seats to various localities hitherto unrepre-

sented, and the general extension of the franchise, have

been the means of emancipating a large proportion of

voters from the direct inlluence of the landed gentr}% and

of introducing into the House of Commons a body of in-

dependent members, who cannot be relied upon as the

stamich supporters of any political party, but wlio tliink

and act for tiiemselves. This has bn^ught about a silent

but material change in the relations between Tarliament

and the ministers of the crown. The stable administra-

tions of former days nave passed away, and no govern-

ment can now ex})ect to continue in odice by dint of mere

party strengtli. The House of Connnons has be'iome

more dinicnilt to control, from the lack of a suilicieut

confroitiio nuiiiber of meni])ers upon whose support an existing

cwi(inH miuistrv could generally dejxMid, and from the necessity

of conciliating the goodwill of divers important and in-

dependent interests, which are now represiMited therein.*

Nevertheless, as we have already remarked,^ the inlluence

of *tlie grei't governing families of England,* though ma-

terially reduced, is still powerful over many constituencies.

And wiiile the representation of the people has been

made mo^e direct and ellicierit, rank and hereditaiy pro-

perty h ive been ])erriiitted to retain a fair proportion oi

le':^iliinate influence in that chamber which has become

the source' fiivA centre of political authority.' To this we

owe it ihrti ihe com))lex machinery of parliamentary

governmt nt h-c contiiuied in successful operation, and

that tlie House of Connnons has been hitherto preserved

fi<Ai\ the rvil efTecfs of deniocnitic ascendancy.

i Si*t' Ediiil). Rev. vol. xcv. p. 2'Jf>, ' Sco Mnv, Const, IILst. vf)l. i.

Licrcas-

iiifrly (liffi

<'\llt to

» AhU', p. lU. p. 300, vol. li. p, 64.
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Two years after tlic passing of the Reform Bill, the

prerogatives of the crown were again called into activity,

in a manner which seemed to revive the political history

of 1784. Lord Grey's government had lost the confi-

dence of the king. The retirement of several members
of the cabinet on the question of the appropriation of

the surplus revenues of the Church of Ireland excited

the aj)prehension of the king as to the safety of the

Irish Church, and, witliout consulting his ministers, he

gave i)ublic expression to his alarm, in replying to an

address of tlie ))r('lates and clergy of Ireland."* 'The

ministry, enfeebled by the loss of their colleagues, by

disunion, and other embarrassments, soon afterwards re-

sif^ned ; notwiLhstantlin<4 tiiat tiiev c<mtiimed to command
a large majority in the House of Commons. They were

succeeded by JauxI ^[I'lbournc's administration, which dif-

fered little in material politics and ])arliamentary strength,

liut this administration was distasteful to the king, who
had, meantime, become a convert to the political opinions

of the ()p])osition.'"

'J'aking advantage of the renu^val of Lord Althorp

from the leadersliip of the House of Commons, and from

the ollice of Cliaiicellor of the Kxchefiuer, owing to his

accession to a peerage by the death of his father, the king

suddenly dismissed his ministers, and consulted the Huke
of Wellington upon the fornuition of a govermnent from

the Tory party, who were in a decidctl minority in the

House of Conunons. The propriety of this act has been

questioned by May, for the reason that ' all the usual

grounds fur dismissing a ministry were wanting. There

was no innnediate dillerence (jf opinion between them

aiul the king ujxui any measure or question of public

policy ; there was no disunion among themselves, nor

wei'e there any indications that tiiey had lost the conli-

(h'nee of rarliament. lUit the accidental reniov.'il of a

single minister not necessarily even from the govern-

(M'<niiH8ul

ol liis

iiiinislorx

liv WilJium
IV.

" An. n-t'. 1831, \y Vi. " May, Const. Ilisl. vi.l. i. p. I'JO.
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mcMit, but only from (inc llou.so of rarliaincnt to llio

otlicr—wn.s made tlic occasion for (lismis.jin<jf tlio entire

administration. It is true tliat the king viewed witli ap-

'IipreiuMision the policy of his ministers in regard to the

Irish Church ; but his assent was not then required to any

specilic measure of which he disapproved, nor was this

the ground assigned for their dismissal. The right of the

king to dismiss his ministers was un(iuestionai)le ; but

constitutional usage has prescribed certain conditions

under which this right should be exercised. It should

be exercised solely in the interests of the state, and on

grounds which can be justified to Parliament— to whom,
as well as to the king, the ministers are responsible. 13ut

here it was not directly alleged that the ministers had

lost the confidence of the king ; and so little could it be

aflirined that they had lost the confidence of rarliament

that an immediate dissolution was counselled by the new
administration. The act of the king bore too much the

impress of his personal will, and too little of tho.se reasons

of state [)olicy by which it shoultl have been prom])ted
;

but its impolicy was so signal as to throw into the shade

its unconstitutional ch;iractei\"'

The Duke of Welliii:«:ton advisi'd that the formation of

the MOW administration should be entrusted to ^^ir i(obert

l*eel ; and as that statesman was abroad at tlie time, he

himself accepted the ollice of First Loid of the Treasury,

together with the seals of oilicc^ as ir^ecretary of State,

which, there being no other secretary, (constituted his

grace Secretary for the Home, Foreign, and Colonial

JX'partments.

t'pon the arrival of J^ir K. Feel, he immeiliately waited

uj)on the king, and accepted the proffered charge. And
^aa (.'ompletely had the theory of ministerial responsibi-

lity been now established that, though Sir \i. Feel was

out of the realm when tiic late ministers were dismissed

• May, (^MlMt. Hist. vol. i. j)p. V2'J, 12.'l.

I
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-til fh he could have had cocTuisnnce of the causes

which induced the kini^ to dismiss them—thoufrh the

Duke of Wellington hud been invested with the sole go-

vernment of the country without his knowU'dge, he yet

boldly avowed that, by accepting office after these events,

he became constitutionally responsible for them all, as if

he had himself advised them.'' He did not attempt, like

the ministei's of 1807, to absolve himself from censure for

the acts of the crown, and at the same time to denounce

the criticism of rarliament, as an arraignment of the per-

sonal conduct of the king, but manfully accepted the full

responsibility which had devolved upon him."*

A dissolution of Parliament was at once determined

iijion ; its result jiroved, upon the whole, unfavourable to

Sir Robert Peel, for, although his own supporters were

largely increased, yet a majority against his ministry was

relumed. For a while he endeavoured, with great tact

and consummate ability, to carrj^ on the government, but

he was confronted at every turn by a hostile and enraged

majoiity in the House of Commons, and compelled to

succumb. After several previous discomliturcs, he was

defeated on a resolution affirming that no measure on the

subje(;t of tithes in Ireland could be satisfactory that did

not j)rovide for the apj)ropriation of the surj)lus revenues

»f the Irisli Church.'' lb; then resigned, and liord Mel- Rppinrod

bourne's administration, willi some alterations, was re- VaV''""'^

instated. \\\\i it is remarkable that the aj)j)ropi'iatioii of miniHtry.

Irish Church property to other uses, which was a fav(nn-

ite j)roject of the Whigs at this time, and the immediate

occasion of the change of ministry, was afterwards aban-

doned, and the resolution of the llcmse of Commons, uj)on

which Sir Pobert Peel resigned, remains a dead letter ou

tlie Commons' Journals.

The failure of the efforts of William IV. in favour of the

Tory party was com[)leti', and it affords ' an instructive

•' Hans. l)»«l). 3rd acr. .\xvi. up. "i May, vol. i. p. 125.

' (Jtim. Jour. vol. xc. ]). 208.
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illustration of the cfiocts of the Reform Act, in diminisi

ing the ascendant influence of the crown. In Geor^

III.'s time, the dismissal of a ministry by the

and the transfer of his confidence to their opponents

—

followed by an appeal to the country—would certainly

have secured a majority for the new ministers. Such had

been the effect of the dissolutions in 1784 and 1807.

But the failure of this attem[)t to convert Parliament

from one policy to another, by royal preroizative and in-

fhience, proved, that, with the abolition of the nomination

boroughs, and the extension of the franchise, the House

of Connnons had emancipated itself from the control of

the crown ; and ' that the opinion of the people nuist

now be changed before ministers can reckon upon a con-

version of the Parliament.'

"

Lord Melbourne's ministry continued in office during

the rest of the king's reign, and on the acces.sion of our

present gracious queen, in 1837, she confirmed them in

their places, and gave them her entire confidence. In

1830, however, they were ol)liged to resign office, on

account of their inability to carry on the government

with success. Sir liobert Peel was then charged witii

the formation of a new ministry. Acting u])on the advice

of Lord Melbourne, lier Majesty was induced, on this

occasion, to insist upon retaining tlu* ladies of her house-

hold, notwithstanding the change of ministry. This de-

cision of the fjueen compelled Sir Robert Peel to relinquish

tlie task entrusted to him, and tlie Melbourne administra-

tion were reinstated. But being defeated upon a vote of

want of confidence in the House of Commons, in 1841,

they again resigned, when Sir R. Peel was sent for, and

fully empowered to make such alterations as he thought

fit in the composition of the royal household. More
particulars in regard to this transaction will be found in

the chapter which treats of the position and privileges of

the sovereign.

May, vol. i. p. 127. See also Ediub. Rev. for Jan. 1«02. art. viii.

I
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'From this time,' says May, 'no question has arisen con-

cei'uiug tlie exercise of the prerogatives or inlhieuce of

the erown wliieli calls for notice, liotli have Ijeen exer-

cised wisely, justly, and in the true spirit of the consti-

tution. Miuisters eujoying the confidence of Tarlianient

liave never claimed in vain the confidence of tlie crown.

Tlieir measures have not been thwarted by secret in-

ihieiice and irresponsible advice. Their policy has been

directed by rarliament and ])ublic opinion, and not by

the will of the sovereign, or the intrigues of the court.

Vast as is the power of the crown, it has been exercised,

through the present reign, by the advice of responsible

ministers, in a constitutional manner, and for legitimate

objects. It has been held in trust, as it were, for the

benefit of the people. Hence it has ceased to excite

either the jealousy of rival parties or popular dis-

contents.' *

May, Const. Hist. vol. i. p. 135.
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HISTORICAL INTEODUCTIOX.

PART 11.

CHAPTEE I.

ANNALS OF THE ADMINISTRATIONS OF ENGLAND, FROM

1782 TO THE PRESENT DAY.

Inl

admil

It is proposed in the following chapter to give a brief

account of the circumstances attending the appointment,

resignation, or dismissal, of the several administrations ol

England, from 1782 to the present time ; together with

a mention of the various constitutional questions, illus-

trative of ministerial duty or responsibility, which arose

in connection with the same.

The year ^^^ Selecting the year 1782 as our starting-point, we
1782 a con- ^q qq bccausc it is the date of an important epoch in con-

epoch, stitutional history. It marks the first introduction of the

practice, since universally recognised, of the simultaneous

change of the whole ministry upon the enforced retire-

ment of the cabinet. Prior to that time, there had been

frequent instances of partial alterations in the cabinet,

with a view to conciliate the favour of Parliament, but it

was not until the downfall of Lord North's administration,

in 1782, in consequence of its having lost the confidence

of the House of Commons, that the necessity for a com-

plete change in the ministry, under such circumstances,

was freely acknowledged. Moreover, previous to this

occasion, there had been but one example—that of

Sir Robert Walpole, in 1741—of the retirement of a

prime minister on account of a defeat in tlie House o(

Commons."

• Partievilars of this case will he found in the chapter on the ' Cabinet Council.'
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ROCKINGHAM ADMINISTRATIOX. 73

1. Rockingham Adminii^tration.— March 1782,

In Marcli 1782, upon the resignation of the North 1782.

administration, the Marquis of liockingham^ was ap-

pointed First Lord of the Treasury. The history of the

formation of this ministry is remarkable. The Nortli

administration, after a successfid career of twelve years,

came to an end in consequence of its growing unpopu-

larity in the House of Commons. The House had passed

resolutions denouncing the great and increasing influence

of the crown, and in favour of peace with the revolted

American colonies. George IH. was strongly averse to

the recognition of American independence ; and Lord

North, though personally inclined towards conciliation,

is said to have remained in office ' to carry into effect the

personal wishes of the sovereign, which he preferred to

the welfare of the state.' ° But the House of CommonsX
had become impatient at the continuance of the war, \

and it was evident that the war ministr}' were losing
j

ground. A direct vote of want of confidence had indeed !

been negatived by a bare majority of nine ; but Lord i

Surrey had given notice of a similar motion, for March

20, 1782, which it was anticipated would pass. With
some difficulty Lord North induced the king to forestall

this defeat, by accepting the resignation of ministers ; an

event which was communicated to the House on the day^/
the debate was to have begun.'' The king made several

\

'• For an account of the political

ciireer of this uohlemnn, who wns
twice prime minister of England,
see an article (bv 8ir G. C. Lewis)
in the Edinburgli Keview, vol. xcvi.

p. 1 10. Since this chapter has been

written, th-j able and instructive

articles in the ]<]i!inburgh Keview, to

which frequent reference has been

made, with the assumption that they

proceeded from the pen of Sir G. C
Lewis, have been collected into a

volume by Sir I'Almund Head, and
publislied under the title of ' l-lssays

on the Administrations of Gn/at
]iritain, from 1788 to 18.^0, contri-

buted to the Edinburgh IJeview by
the Ivt. Hon. Sir G. C. Lewis. Tiong-

mans, 1H('»4.'

Russell's Memorials of Fox, vol.

i. p. 247.
'' See Mahon, Hist, of Eng. vol.

vii. p. 208.

i I
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74 ANNALS OF THE ADMINISTRATIONS OF ENGLAND.

i782< attempts to induce the Whig party to take office upon

his own terms, but without success. He was at length

obliged to authorise Lord Rockingham to form an ad-

ministration upon the basis of the independence of

America, and a curtailment of the influence of the crown.

The list of the new cabinet, before being submitted to

the king, received the approval of the leading Whigs.

The king refused to see his new premier until he was

actually in office, and conducted the ministerial negotia-

tions through Lord Shelburne, who w^as appointed Home
Secretary, and at whose suggestion Mr. Dunning (with

the title of Lord Ashburton) was added to the cabinet,

without previous communication with Ijord Eockingham.

The contest in which the North administration had been

overthrown was a struggle of the king's personal will,

backed by the influence of the crown, against the inde-

pendent portion of the House of Commons. When the

result was known. Fox openly treated it as a victory of

the Commons over the king ; declaring in his place in

Parliament that the new ministers must remember that

they ow^ed their situations to the House. The king,

though fully sensible that he had sustained defeat, was

prudent enougli to tolerate for a time a ministry com-

posed for the most part of men whom he regarded as his

personal enemies. The only member of the late ministry

who remained in office was Lord Chancellor Thurlow,

who retained his place at the express desire of the king,

and who showed his independence of his new colleagues

by opposing them in council." But the new ministry

were very short-lived ; within four months of their ap-

pointment they were dissolved, by the death, on July 1,

of the premier. Lord Rockingham.'

• Knight, Ilist. of England, vol. ' Sir G. C. Lewis, 1:1 Ediiib. Rer.
vi. p. 439. vol. xcix. pp. 18-22.
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2. Shelhurne Adininistration.—July 1782.

Two days afterwards, Mr. Secretary Fox advised tlie

king to appoint some member of the Eockingham party

as premier ; but his Majesty refused, and gave tlie ap-

})ointment to Lord Shelburne, whereupon Fox, Burke,

k5heridan, and others of tlieir friends, resigned office.

Nevertheless the new ministiy w^as decidedly Whig, and

professed the same principles as their predecessors. Mr.

Pitt, the new Chancellor of the Excliequcr, and leader

of the House of Commons, was, at this time, accounted a

j^ood Whicr.

1782.

Fox, after his resignation, continued in

opposition, and soon afterwards entered into his famous

Coalition witli Lord North, which immediately placed the

government in a very perilous position. The comparative

strength of parties in the House of Commons was estimated

to afford the ministry 140 votes, Lord North 120, Fox 90,

and the residue uncertain. Preliminaries of peace, which s^

recognised the independence of the American colonies,

had been agreed upon by the government, and presented

to Parliament. It was decided that their acceptance should

be a test question between the new Coalition and the

ministry. Accordingly, a motion of censure upon the terms

of the preliminaries was proposed by Lord J. Cavendish,

on February 21, and agreed to by the House of Com- /

inons, by 207 to 190 votes. Three days afterwards,")

the ministry resigned. Owing to the difficulties of the

situation, there was a ministerial interregnum, which

extended to the beginning of April. In the interim, the

king made an unsuccessful attempt to induce Mr. Pitt to

form a government ; and the Commons, on March 24,

passed an address, praying his Majesty to form a strong

and united administration, which was graciously re-

ceived, and responded to through Earl Ludlow.* On
Marcli 31, a motion was made for a further address upon

« Adoliihiis, Geo. III. vol. iii. pp. 459, 404, 4GG.

II
ft"
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the subject ; but the House being of opinion that it was

premature to interpose again with their advice so soon

after his Majesty's gracious reply to their former address,

the motion was withdrawn.^

3. Duke ofPortland's First Administration.—April 1783.

1783. At length, on April 2, 1783, the celebrated 'Coalition

Ministry' was formed, under the nominal presidency

of tlie Duke of Portland. It included Lord North and

Mr. Fox, heretofore such bitter and, as was supposed,

irreconcilable opponents. The other cabinet offices were

chiefly filled by followers of Fox, who was himself the

virtual prime minister.' The Coalition was unpopular with

the nation on public grounds, and was vehemently as-

sailed both in and out of Parliament. Lord North and

iis friends attempted to vindicate their conduct by argu-

ments of expediency.^ The king himself resented the

Coalition for personal reasons. He had long entertained

u great aversion to Fox, which was aggravated by the

friendship that had sprung up between Fox and the Prince

of Wales. Lord North was formerly a favourite with the

king, but he now looked upon him as a deserter to the

enemy's camp. He therefore resolved to take the earliest

opportunity of ridding himself of his obnoxious advisers.

Nothing remarkable occurred during the remainder of the

session in which the ministry w^as appointed. But, on the

reassembling of Parliament, in the autumn of 1783, the

king's speech announced that the treaties of peace had
been signed. Mr. Pitt, as leader of the Opposition, re-

minded ministers that these treaties were substantially

identical with the preliminary articles, upon which they

had turned out their predecessors in office.'' Early in the

'' Pari. Hist, vol xxiii. pp. 087- and against the Coalition, see Adol-
709. phus, vol. ill. pp. 400-404

j Edinb.
' Eussell's Memorials of Fox, vol. Kev. vol. xcix. p. 40.

ii. p. IT). k Pari. Hist. vol. xxiii. p. 1140.
J For the principal argunieuta for
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session, Mr. Secretary Fox introduced liis famous India

Bill. Its principal feature was that it vested tlie govern-

ment of India, for four years, in a commission of seven

persons, named in the Bill, and not removable by the

crown, except upon an address from the two Houses of

Parliament. Pitt denounced the plan as dangerous to the

constitution,' and a violation of the chartered rights of the

East India Company. But though the measure was un-

popular in the country, the Coalition were sufficiently

strong to carry it tlirough the House of Commons without

difficulty. In the Lords it obtained a diffi^rent reception.

Lord Temple, at the instigation of the king himself,'"

l)rought about its rejection, in that House, on December

17, by 95 to 76 votes. On the following day, the king

dismissed the ministry, and again appealed to Pitt to as-

sume the reins of government.

4. 31r. Pitt's First Administration.—December 1783.

On December 19, 1783, Mr. Pitt's first administration

was formed. Earl Temple, who had been appointed a

Secretary of State, advocated an immediate dissolution of

Parliament. But Pitt would not agree to this, being of

opinion that the time had not yet come when the country

could be appealed to with success. Accordingly Temple
resigned, on the 22nd instant, leaving the youthful premier

to bear the brunt of the severest contest ever w^aged in

\

n
il

1783.

' A protest—signed by Lord Rock-
ingham, the Duke of Portland (the

present head of the administration),

Lord Fitzwilliam, and other peers

—

to a Bill for the management of the

]''.ast India Company's attUirs, in

]77r3, contained the following pas-

sage, which, from its striking applica-

bility to Mr. Fox's Bill, was much
quoted at the time:—'The election

of executive officers in Parliament is

plainly unconstitutional, and an ex-

ample of the most pernicious kind,
productive of intrigue and faction,

and calculated for extending a cor-

rupt influence in the crown. It frees

ministers from responsibility, while
it leaves them all the effect of
patronage.' See Adolphus, vol. iv.

p. A9 n. ; Lords' Journals, Juno 19,

1773. See Edinb. Rev. vol. cvii. p.

578.
•" See ante, p. 52 ; Knight's Hist.

of Eng. vcd. vii. p. 138.
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ti

1 783. Parliament. For t'dough Pitt possessed the unlimited confi-

dence of the king, and the support of the House of Lords,

yet a powerful majority of the House of Commons was ar-

rayed against him. His cabinet consisted of seven persons,

all of whom, save himself, were peers." His only assistant

in the House of Commons was his friend Hundas. He was

assailed at once by every imaginable device of a hostile

Opposition—votes of want of confidence, censures upon

the government, obstructions and defeats in every shape."

But he stood firm ; and though frequently urged by his

supporters, and even by the king himself, to dissolve Par-

liament, he refrained from doing so until he considered

that the country was prepared to sustain him. It was

not until March 24 that the prorogation took place,

to be followed by an immediate dissolution. But such

was the inveteracy of tne Opposition that Pitt was

obliged to prorogue before the passing of an Appropria-

tion Act. Upon the reassembling of Parliament, how-
ever, it appeared that the amount of unauthorised expen-

diture had been very small, so that no objection was

urged, or indemnity sought for, in regard to the same.''

The sense of the country, in reference to the grea'. issues

involved in the contest between Pitt and tlie Coalitioi.,

had been expressed at the time by numerous addresses to

the king. It was afterwards unmistakably pronounced

by the return of a House of Commons which gave a

triumphant support to the new administration. Above
160 members lost their seats at this election, nearly all of

whom were Oppositionists. Upon the meeting of Parlia-

ment, an amendment was moved to the address in

• rescind tlanswer royal speech. paragrapli

which expressed approval of tlie late dissolution ; but it

" Stanhope's T'ltt, vol. i. p. 1G5. mont, in March 1784. Mirror of
" See a list of the defeats of Pitt, Pari. 1S41, pp. 195.3, l!)r)4.

in the House of Commons, from his '' 3 Hats. Prec. 208} see aho post,

acceptance of ofRco, in Decfmhcr p. C^Jo.

1 783, to the dissolution of I'arlia-
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was negatived by a majority of more than two to one.**

In tne course of this session, Pitt introduced his India

Bill, which was carried by a majority of 271 to GO. It

created a Ministerial Board of Control for the affairs of

India, to act in concert with the Court of Directors of the

East India Company. This system of ' double govern-

ment ' continued in op'':ration until after tlie great nmtiny

of 1857, when, by the Act 21 and 22 Vict. c. lOG, the

gc>vernment of India was assumed by the queen herself,

acting through a responsible Secretary of State. Mr.

Pitt's majority in the House of Commons continued un-

shaken during the whole period of his administration,

which lasted upwards of seventeen years. The unpa-

triotic conduct of Fox and his followers, in regard to the

French Eevolution and consequent war between England

and France, contributed largely to the popularity of the

government.'^ The course pursued by Fox reduced his

party so low ihat, near the end of the century, it was

jocularly estimated that the entire Opposition could have

been held in one hackney-coach.^ The retirement of this

ministry, in 1801, was not purely voluntary, but was

brought about by differences with the king in regard to

the Eoman Catholic claims. Mr. Pitt, in order to facili-

tate the passing of the legislative Union between Great

Britain and Ireland, had intimated his readiness to pro-

pose the removal of the Eoman Catholic disabilities from

office-holders and members of Parliament. A proposition

to this effect was discussed in the cabinet for about six

months previous; to its being communicated to the king,

notwithstanding the known repugnance of his Majesty to

any legislation upon the subject. When the desire of his

1784.

•« Knight, vol. vii. pp. 140-143;
Adolphus, vol. iv, pp. 103, 117.

' See Edinb. Rev. vol. ciii. pp.
343-345 ; Ibid. vol. cvii. p. 140.

' ' I heard old Geor<ro Byng say, at

the dinner given to him to celebrate

the fiftieth anniversary of hia having

sat for Middlesex, alluding to those

times, " It has been asserted that the

Whigs would all have been held

in one hackney-coach. This is a
calumny. We should have filled

two." '— Cf.mpbell's Lives of the

Chanc. vol. v. p. 014.

i n

1801.



80 ANXALS OP TIIK ADMIXISTIIATIONS OF EXfJLAXD,

\n

li

Ml

1801. ministers to submit to Parliament some measure of relief

became known to the king, by a letter from Mr. Pitt,

dated January 31, 1801, informing him that, imless the

royal sanction thereto was granted, he must resign his

ollice, tlie king at once declined to discuss the proposi-

tion. He nevertheless urged Mr. Pitt not to leave his

service. I^ut Pitt would not yield. So the king declared

that he should form a new administration.' Canning,

who was in office at the time, is said to have strongly ad-

vised Pitt not to give way on this occasion ; for that, for

three years back, so many concessions, as he termed them,

liad been made, and so many important measures over-

ruled, from the king's opposition to them, that govern-

ment had been weakened exceedingly ; and if in this

instance a stand was not made, Pitt would retain only a

nominal power, while the reality would pass into the

hands of those who influenced the king's mind and

opinion out of sight." The causes of this change of

ministry were very briefly stated to Parhament ; and Mr.

Pitt's explanations were neither full nor satisfactory."^

This reticence was evidently resorted to in order to avoid

bringing the royal name too prominently forward in con-

nection with these events •,'^ but it naturally gave rise to

much misapprehension at the time, and it was not until

after the death of Pitt that the whole truth transpired.''

I
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5. Addington Administration.—1801.

Mr. Addington, who at that time was Speaker of the

House of Commons, was empowered by the king to form

a cabinet as soon as the correspondence between his

* The best account of these transac-

tions is given in Massey's George III.

vol. iv. pp, 537-559. See also Sir

G. C. Lewis's papers, in Edinb. Kev.

vol. ciii. pp. 340-357, and vol. cvii.

p. 134.

" jNIalniesbury, Diaries, vol. iv. p. 4.

" Pari. Hist. vol. xxxv. pp. 945,

907, 1112.

"Ibid. p. 1121.
" Pari. Deb. vol. ix. p. 232

;

Qiiar. IJev. vol. cxii. p. 3C9.
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by the change of ministry, was seized with a return of hU
mental malady. ITe was imal)le to attend to business

until about March 10, when he was sulficiently reco-

vered to sign documents and give audiences to some of

his ministers. Pending the completion of the new ar-

rangements which were thus unavoidably delayed, Mr.

Pitt continued to conduct the public business in tlic

House of Commons, performing the official duties of the

Chancellor of the Exchequer, although he had formally

resigned that oilice on February 5.-' On the IGth in-

stant, he moved the House into Committee of Sup]:)ly, for

the purpose of enaljling him to open the budget. The
motion was opposed on the ground that ' the respon-

sibility of the former ministers was at an end,' and the in-

coming ministers were as yet absent from their places ; and

that therefore ' further proceedings on the estimates should

be delayed until the new ministers, l)y taking their seats,

have assumed responsibility.' This was resisted by Mr.

Pitt, who said that ' when there arises a c lanore among
his Majesty's ministers, it must be left to 1

' -ajesty to

determine when the new arrangements sha formed
;

and it is contrary to the spirit of the constituliun for* the

House to assume any right of determination on a subject

y Tail. Hist. vol. XXXV. p. 050.

]]iit liis i'esii:'iiatioii was not legally

coinploto until tlio appointment of

liis successor; ho was therefore com-
petent to transact olllcial business.

(See 2 Ilatsell, p. 3U4 ; Pari. Deb.

vol. xvi. p. 735.) Tlie Icing diil not

receive the .souls of oilice from .Mr,

Pitt until March 14; and he gave
them to Mr. Addington on that

day. In order to faciiitato the new
arrangenumt-<, Mr. Addington vacated

his sent in Parliament, by accepting

thoCliiltern Hundreds, on February
10; but owing to the king's ill-

VOL. I. O

ncss it became impossible to confer

upon him liis iniinsterial olliee pre-

vious to liis ro-i'lecti(in for Devizes.

^Vccordingly, on Mareli 1(5, a new
writ for Devizes was again ordered,

upon the acceptance by Mr. Ad-
dington of the oliices of I'irst I^ord

of tlie Treiisury and Chancellor of

the Exclie([uor. Tlie result of tlieso

delays was that it was March
2.'3 before Mr. Addington again

took his seat in the ] louse. iSid-

mouth's Life, bv Pellew, vol. i. pp.
204, .•]-l5.

ii y
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1801. of this kind.' lie .also contended that tlio perilous state

of the country, in its foreign reliitions, demanded that

tliere should be no delay in granting tl:e sujjplies, and ' that

every de[)artinent of the public service should be accele-

rjited to the greatest possible degree.' If the new ministers

Avere not responsible for framing the estimates (a resj)on-

sibility from which he himself would not shrink), they

woukl be undoubtedly responsible for expending the

money. He claimed, moreover, that there was no ground

to ' call for the interference of the House, either jprom a

change of measures or of men.' Until the appointments

of the new ministers ' were publicly notified, it was incon-

sistent with the constitution to come to any determination.

In no previous instance had it been attempted to be

denied, that, according to the constitution, his Majesty had

the sole right of nominating his ministers, and that the

House had no riglit to form any resolution till their con-

duct came to be judged of by the acts of their administra-

tion. Even in 1784 this general principle had never

been attempted to be denied in the abstract.''' Adverting

to his having refrained from entering into explanations

as to the cause of his own resignation, Mr. Pitt observed

that it appeared to him to be a new and not very consti-

tutional doctrine, that ' a man must not, in compliance

with the dictates of his conscience, retire from office with-

out being boimd to give to this House, and to the public,

an account- of all the circumstances that weigh in his

mind and influence his conduct. Where this system of

duty is established, I know not.'* The motion for going

into Committee of Supply was then put and agreed to,

without a division. On February 18, Mr. Pitt intro-

duced the budget, which excited no opposition. The

* Pari. Hist. vol. xxxv. pp. 960-

002.
» Ibid. p. 069. See also p. 1121,

for furthor remarks from Mr. Pitt on

this point, showing that the recip-

rocal duty between a sovereign and

his ministers may sometimes rendiT
it impossibls to afford full explana-
tions to Parliament of the causes

which have led to the resignation or

dismissal of a ministry.
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House continued to sit, and to del)atc various pul)lic noli- i8<>ipo

ileal questions up to March 17, Avheii the new admi-

nistration were formally inducted into ollice. lUit even

then, owing to tlie unsettled (Condition of the king's mind,

a further delay of several weeks took pUice before the

ministry was entirely completed.''

Mv. Addiiigton's administration was constructed upon

an avowedly ' anti-Catholic ' basis. It had been ft)nned,

at the outset, ' with the conciuTcnce of Mr. I'itt, wIkj

wished all his private and personal friends to remain in

olfice."^ It began its career u^jon March l-i, ISOl, the

day when the king transferred the seals of odice from,

the outgoing to the incoming premier. Ministers had no

sooner taken their seats in the House of Commons, when,

on Marcli 25, j\Ir. Grey moved for a committee of the

whole to consider the state of the nation. Ilis speech

was an elaborate attack upon the conduct and policy of

the })reccding ministry, and a condenmation of the exist-

ing one, because of their presumed incompetency to fill

their places ])roperly ; and because it had been avowed,

cm their behalf, that their principles were similar to those

of their predecessors in office. Mr. Pitt defended himself

and his hite colleagues, and claimed for the new ministry,

at the outset of their career, ' a constitutional confidence;'
|

in otlier words, ' that, unless some good reason were as- I

signed to the contrary, the House was bound, by the best /

principles of policy, as well as by the true spirit of the

constitution of this country, to wait to see the con-

duct of the ministers of the crown, beftn-e they shouldj

withhold their confidence."" The new premier expressed
[

himself to the same effect, saying, ' In what degree the

confidence of the House might be sup[)osed to extend to/

his Majesty's present ministers, it was not for him to coii-

jectiu'e. They only asked, however, ibr that portion of

'' Adolplius, vol. vii. pp. 450, 458
;

Edinb. IJcv. vol. evii. pp. ].35-l:!8.

' Piose, Diary, vol. i. p. 202.
•* Pari. Hist' vol. xxxv. p. lllo.

*-^

r

I
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it which should be constitutionally reposed in persons duly

appointed by his Majesty, unless it was precluded by their

antecedent conduct and characters.' "^ The House then

divided on Mr. Grey's motion, which was negatived by

a large majority. A similar motion, proposed to the

House of Lordj on March 20, met v/ith a similar fate.

Nevertheless it was evident that the new administration

did not possess the confidence of either House of Parlia-

ment to the same extent as their predecessors. Conscious

1803. of this, Mr. Addivigton, in March 1803, n.iJe overtures to

Mr. Pitt, offering liim the selection of a new premier, if

he would consent to serve with himself in the capacity of

Secretary of State. Pitt would net liften to this arrange-

ment. He was then offered tlu^ premiership, on condition

that there should be no extensive changes in other offices.

But neither would he agree to this, although he and his

fiiends were tired of bolstering up a feeble government.'

Accordingly, Addiugton continued at tlie helm for another

year, when it became notorious that he had lost his hold

u])on both Houses. In the Connnons, ministerial majo-

rities on important divisions were gradually reduced
;

while in the minority were found most of the .leading men

' Pari. Hist. vol. xxxv. p. ]100,
' Kiiijjflit, vol.'vii. p. -iL'-l; Eilinb.

Rov. vol. cvii. pp. 144-147. Com-
inoiitin^ on tlicse triinsactions, Sir Ct.

C. Lewis pointedly reiiinrlva :
—

' It

uppcarn that the Icing's consent to *^ho

negotiation, however noce.s.-arv an

element in the bufincf^s, had never

been procured byAddington; sotliat,

in fact, no distinct oiler, by compe-
tent autliiiiity, was made to Pitt.

Addington assumea to act as pleni-

pot(>n;lary, but had not i'nll powers
to tri'at. ... It is rchiarlcable lltat

the laltrr sliould have ventured lo

ninlve tie otTer, or that the former

should have been willing to entertain

it, without the king's express an.ho-

rity being previoiisly ontnined. It

was nnl 11 niiM(> quest lou of clianiriiig

a cabinet ollice, as to which a prime

niiniyter might properly make a pre-

Ot

d(

liininary arrangement, subject to the

king's confirmation. It was prac-

tically a negotiation for a completo
alteration of tho character of the

government; and the whole discus-

sion proceeded on tlie assumption
that Aduington and I'itt were be-
tween them to settle who was to be
the new prime minister.' After ho
had received Pitt's final answer,

Addiugton took an opportunity to

mention the i..alter to the king. Put
he n^presented Pitt's conduct in such
an unfavourable light, a.- to excite

the king's anger ; and wlien, shortly

afterwards, he gave tho king copies

of the correspondence, liis Majesty
refused to read the letlers, and re-

marked that ' it WHS foolish busines.'j,

wliii'h was li(>giiu ill, cnndiieled ill,

and terminated ill.' Jbii/. p. 141^.
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ADDINGTON ADMINISTRATION. U

of all parties, including Pitt, Fox, and Sir Francis Bur-

dett. On April 22, 1804, Mr. Pitt wrote to the king,

intimatins^ that he could no loniier refrain fxom direct

opposition to the ministerial i asures ; a determina-

tion which he immediately carried out, by opposing, on

April 25, the government plan for military defence, and

developing a scheme of his own. On a division, ministers

were sustained by a small majority. But, taking into

account the gradual decline of his own numbers, and the

increasing strength of his opponents, Mr. Addington

deemed it expedient to resign. Upon his informing the

king of this resolution, theie was an immediate resump-

tion of intercourse between his IMajesty and Mr. Pitt.

At first, communications were conducted through Lord

Eldon (the Lord Chancellor) ;" but, on May G, the king

himself wrote to Mr. Pitt, requiring of him, as a neces-

sary preliminary to his return to olfice, that he would

never agitate or snpport Eoman Catliolic emancipation,

or the repeal of tlie Test Act ; and that in • the new
ministry (wherein the king hoped Mr. Pitt would inchide

as many of his Majesty's j)resent servants as possible)

Mr. Fox should be excluded. Mr. Pitt liad previously de-

termined that lie would not again press the Catliolic claims

upon his royal master, whether lie should be in or out of

ollicc. This resolution had been made known to the kinu;

so long ago as March 1801 ; so that, while he contrived on

this occasion to evade oivino- the (bnnal i)k'dire which

his Majesty recpiired, he was nevertheless able to satisfy

his sovereign as to the policy he would advocate in the

event of his return to power.'' Although yielding to the

necessity of the case, in recalling ]\Ir. Pitt, the king Avas

reluctant to part with Mr. Addington. Before taking the

-"' Lord Eklon's eliaro in these vol. cvii. p. loT; Quar. Ilev. Oct.

transactions gave rise to nn impiita- 1H('>2. p. •")75.

tioM tliat lie intrigued for tlie return ^ Knight, vol. vii. p. 4.'il ; I'arl.

of i'itt to power, and for hi.H own re- Del). \(>1. ix. p. L*') I ; Ediab. liev.

tenti'ui in oilice : but there seems no vol. cvii. pp. I-'JU-IO?.

ground for this opinion. J'ldinb. IJev.

1804.



86 ANNALS OF THE ADMINISTRATIONS OF ENGLAND.

final step, he offered his faithful premier a dissolution of

Parliament, if he thought it would insure tlie stability of

his administration. But this was declined ; for, while

Mr. Addington did not doubt his ability to restore and

retain his ascendancy in the House of Commons, he felt

that he could not command a majority in the Lords

without resortinf? to the extreme and dano;erous measure

of creating a batch of peers.' He therefore resigned office

on May 10, 1804.

6. Mr. Pitfs Second xidministration.—1804.

i80t. Mr. Pitt, when invited to communicate with the king

in regard to the existing state of public affairs, sent his

Majesty a letter, on May 2, through Lord Eldon, con-

taining a plan for the formation of a new government,

which should compreliend the leaders of all political

parties. The king, who was greatly troubled at this

time by the resignation of his favourite Addington, and

not at all willing to re-admit Pitt to office, gave a dis-

couraging reply. But on May 7, after Pitt had satis-

fied the King that he would no longer agitate him by

rencAving his advocacy of the Eoman Catholic claims,

he had an audience of his Majesty, and succeeded,

with some difficulty, in obtaining leave to treat with

Lord Grenville and his friends, and with the friends of

Mr. Fox ; but tlie king positively refused to admit

Mr. Fox himself into the cabinet, though pressed to

receive him by Pitt. The Grenville party, liowever,

declined to accept office witliout Fox, and Pitt was com-

pelled to make otlier arrangements. The new cabinet

consisted principally of peers ; Lord Castlereagh being

the only one, besides Pitt, who was a member of tlie

House of Commons.^ Pitt took his seat, after his re-

Ailoliiluis, vol. vii. p. 708. J Edinb. Rev. vol. cvii, pp. 158, loO.
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MR. PITT S SECOND ADMINISTRATION. 87

election, on May 18, 1804. But he found himself less

strong in the confidence of the House than heretofore.

A severe and mortifying trial overtook him in the fol-

lowing session. His friend and colleague. Lord Melville

(First Lord of the Admiralty), was accused, in the Tenth

Eeport of the Commissioners of Naval Inquiry, with

a misappropriation of public money when he held the

oflfice of Treasurer of the Navy. A motion, inculpating

him of this oflence, was carried in the House of Commons
by the Speaker's casting vote, notwithstanding the op-

position of Pitt. A few days afterwards, Mr. Pitt in-

formed the House that Lord Melville had resigned his

ministerial oflTice ; and that he had advised the king to

erase his name from the list of the privy council."' In

the autumn of 1805, Pitt again endeavoured to overcome

the king's objections to Mr. Fox, but without success
;

and he was oblicjed to abandon the idea of meetino;

Parliament with any accession of administrative or par-

liamentary strength.' But it was fated that he should

never meet Parliament aL>'ain. His health, which had

been long failing, suddenly gave way, and he died on

January 23, 180G, at the early age of forty-eight. After

Mr. Pitt's decease, the junction of political parties, which

he had latterly striven to bring about, though frustrated

by the king's refusal to admit Mr. Fox into the cabinet,

was accomplished. The critical state of oin- continental

relations induced the leaumg ]»()liticians to sink minor

difierences in a general union, and to agree to the

formation of a Coalition government on a wide and com-

prehensive basis."

'' Edinb. llev, vol. cvii. p. 105. in the privy council ; but never
Articles of inipenrhnient were ex- afterwnrd.s held oflice, tlimiph in-

liibited against liord ^lelville ; and vited to do so by the Portland nd-
lie was tried by tbe House of mini.stration. Ihul. vol. rviii. )», ."JO'.).

JiOrds, but pronounced not guilty. ' Ihid. vol. cvii. pp. 107, lOrt.

lie was then restored to his place " Jhid. p. 171.

i

1805.

1800.
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7. Lord Grenville's Administration.—180G.

1806. After an inefTectual attempt on the part of the king to

induce Lord Hawkesbury (the Home Secretary) to form

a new ministi'y, which shoukl rej)resent as nearly as

possible the principles of the late cabinet, his Majesty

was induced, by the retiring ministers, to send, on

January 2G, for Lord Grenville, and empower him to

form a comprehensive administration, which, it was under-

stood, should include Mr. Fox. From the eminent states-

men of which tins ministry was composed, it became

known as ' All the Talents.' Fox Avas appointed Foreign

Secretary, and leader of the House of Commons. The
only terms which the new ministers made with the king

related to the management of the army. They contended

for the princi})le that the army should cease to be subject

to the direct control uf the crown throuo'h the com-

mander-in-chief, and should be brought into subordina-

tion to the cabinet. This proposition was resisted by the

king, but his objection was I'emoved by an agreement

that no chiuige should be introduced into the government

of the army without his Majesty's approbation." Upon
the question of the Eoman Catholic claims the ministry

were dwided, and had no declared policy. With a view

to strengthen their political position, Lord Ellenborough,

the Chief Justice of the King's Bench, had been admitted

to a seat in the cabinet. This arrangement was open to

grave constitutional objections, and became the subject of

animadversion in both Houses of Parliament. Although

the appointment was successfully defended at the time, it

was generally condemned by public opinion, and no

similar appointment has since been nuide." On Septem-

ber 13, 180G, Mr. Fox died, an event which weid^ened

tlie ministry in rarliament very materially. Ikit the

" Sir 0. C. Lewis, in JOdiiib. l{ov. ° Soo a full discussion of this qucs-
vol. cviii. pp. ;2!M)-302

j and sec miti', tion, in Vol. II. c. 1.

1». nd.
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changes of office proposed by Lord Grenville, and as-

sented to by the king, preserved tlie balance of power in

the Coalition government.^ In the following month the

Parliament was dissolved; and in the new House of

Commons the ministry Avere able to command a large

majority. However, their downfall was near at hand.

True to their avowed principles when in opposition, they

drafted a Bill to remove certain civil disabilities of Roman
Catholics and Dissenters who held commissions in the

army or navy. They soug-lit and obtained permission

from his Majesty to submit this measure to Parliament.

But the king's consent was given with great reluctance
;

and, as it afterwards proved, with a misapprehension as to

the extent of relief proposed to be granted. This mis-

apprehension was shared in by some members of the

cabinet itself. When the ministerial intentions were fidly

explained, one of their numbe* (Lord Sidmouth) tendered

his resignation, and the king declared his decided op-

position to the Bill ; which, meanwhile, had been intro-

duced, and read a first time in the House of Commons.
The ministry anxiously disavowed any intention to deceive

their royal master, or to go beyond the authority they

presumed he had given them to initiate legislation on this

subject ; and the king himself fully acquitted them of any

such design. In order to satisfv his Majesty's scruples,

the ministry, on March 15, p..ssed a cabinet minute,

which they communicated to the king, and in which they

agreed to withdraw the Bill, but nevertheless recorded

their opinion that it was their right and duty to propose,

at any time, such measures for the relief of their lioman

Catholic fellow-subjects as they might deem to be called

for by the condition of Ireland. The king resented this

declaration, and insisted that it should be withdrawn.

But, not content with this, he endeavoured to exact from

the ministry a pledge that they would never, luider any

1807.

f See Edinb. Rev. vol. cviii. p. 300.
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1807.

circumstances, propose in cabinet any measure of con-

cession to the Eoman Catholics, or in relation thereto.

They very properly refused to give any such assurance
;

whereupon, on March 24, they received their dismissed.''

On the day previous. Lord Howick (Foreign Secretary)

informed the House of Commons that, although ministers

had not received the royal commands to deliver up the

seals of office, the king had thought proper to serd for

persons not employed as his servants, and was engaged

in arrangements for a new administration.'' On the 25th

instant, after the dismissal, his lordship gave notice that

as, on the morrow, the House would be moved to adjourn

for several days, he would take the opportunity to give

explanations respecting the change of ministry. A similar

notice was given by the late premier in the House of

Lords, At the time appointed, the explanations were

made, and a short debate thereupon arose in both Houses.

In the course of the debate, notice was given (in each

House) of intended motions in regard to the circum-

stances attending the dismissal of the i.nnistry.^ Parlia-

ment then adjourned until April 8.

8. Duke of Portland's Second Administration.—1807.

Meanwhile the Duke of Portland, who had been charged

by the king to form a new ministry, appears, on March 25,

1807, to have succeeded in that undertaking ; although

no formal announcement of his success seems to have

been communicated to Parliament. * But, on the following

day, new writs were moved for, in the Commons, on be-

half of the members of the incoming administration who
had seats in that House. On April 9, the new ministers

being present, Mr. Brand moved to resolve, ' That it is

•> Knight, vol. vii. pp. 478-480.

Tavl. Deb. vol. ix, pp. 200-270.
' Pari. Deb. vol. ix. p. 174.
• Ihid. pp. 260, 279.

* Ihid. p. 187. For an account of

the new ministerial arrangenionts, see

Edinb. Ilev. vol. cviii. p. 308.
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contrary to the fn\st duticb of the confidential servants of

the crown to restrain themselves by any pledge, expressed

or implied, from olTering to the king any advice which

the course of circumstances may render necessary for the

welfare and security of any part of the empire.' There

was a general acquiescence by members in this doctrine,

but it was objected to as being ' an abstract proposition,'

and therefore inexpedient and inconvenient for the House

directly to affirm. Accordingly, an amendment, that tlie

other orders of the day be read, was proposed on behalf

of ministers, and agreed to. During the debate, Mr.

Perceval (the Chancellor of the Exchequer) stated that,

' to the best of his knowledge and belief, the king had

no adviser on the point of requesting the pledge;'" a

remark which called forth emphatic declarations ' that

there was not a moment in tlie king's life, from his

accession to his demise, when there was not a ]:)erson

constitutionally ^'esponsible for his actions
;

' that it was
' of the greatest importance to his Majesty that the

doctrine of responsible advisers should be strictly main-

tained;' and that, although the king, in dismissing a

ministry, in the exercise of his undoubted prerogative,

might appear to be acting without advice, yet that the

incoming ministry did themselves assume the responsi-

bility of the dismissal of their predecessors. The king

being irresponsible by law, if the ministers should also

claim, for whatever reason, to be absolved fi'om responsi-

l)ility, there would be no security for the people against

tlie evils of bad government."' In the House of Lords, on

April 13, the Marquis of Stafford made a motion similar

in effect to that submitted to the House of Commons by

1807.

" Pari. Deb. vol. ix. p. 328. IIo wards, jNIr. Perceval reiterated his

admitted, howeA-er, that he 'approved denial of the doctrine, that ministers

of what had been done, and was ready M'ho accepted oflice were legally re-

to be responsible for it ' (p. 310) ; a sponsible for the change of govern-

declaration ir which Mr. Secretary nient (p. 473).

Canning expressed his full concur- " Ibid. pp. 285, 329, 335, 302, 380.

rence (p. 345). But, a few days after-
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1807. Mr. Brand, except that it was prefiiced by a preamble,

expressive of regret at tlie changes which had talvcn place

in his Majesty's councils. It was met on behalf of minis-

ters by a motion to adjourn, which was carried. On
April 15, Mr. Lyttleton moved, in the House of Commons,
* That this House, considering a firm and efficient ad-

ministration as indispensably necessary, in the present

important crisis of public affairs, has seen, with the deep-

est regret, the late change in his Majesty's councils.' The

friends of the motion acknowledged the right of the king

to choose his own advisers, but insisted that the House

had the privilege of giving its opinion on the fitness of

the persons selected to fill the situations to which they

were appointed.'^ But the House were not prepared to

limit the exercise of the prerogative so far as to refuse a

fair trial to the king's ministers. The debate was in sub-

stance a repetition of the former discussion ; but it was

signalised by an able speech from Sir* William Grant

(the Master of the EoUs), in which he commented severely

on the attempt of the late ministers to expose the king to

odium because he had thought fit to dismiss them. He
remai'ked that many ministers had been dismissed from

office without any cause assigned, but that never until

now had any one come to Parliament to complain of his

sovereign. ' Lord Somers was removed without a shadow

of complaint ; did he demand an investigation of the

cause ? When Godolphin's administration was removed

by Queen Anne, did they complain to Parliament ? In

1757, the dismissal of Mr. Pitt and Mr. Legge produced

a great ferment ; but was anything said about that dis-

missal in Paiiiamc-i ? If a minister were to secure

himself the right of enquiry into the causes of his re-

moval, he would approximate his situation to that of a

judge, or any other officer, for life. Of a change in ad-

ministration, Parliament had no constitutional knowledge.

Upon
address,

[)i-oposei

having 1

pretenci

The Hli

head of

was Ml

cheque]

' Pari. Deb. vol. ix. p. 472.

On
After u
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« Pari
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and on sucli change could found no enquiry.''' An
amendment, on behalf of ministers, to pass to the orders

of the day, was then put and carried. Notwithstanding

that by these votes the new government was fully sus-

tained by majorit'os in Parliament, advantage was taken

of the popular feeling in favour of the king's act in

dismissing his ministers upon 'Protestant grounds,' to

dissolve Parliament at the end of its first session. The
main issue raised by this appeal to the country was the

propriety of the conduct of his Majesty in changing his

advisers
;
proceeding, as it did, from a conscientious con-

viction that a due regard for the maintenance of the

principle of Protestantism in the constitution demanded
such a proceeding. This was distinctly enunciated in the

royal speech at the prorogation of Parliament.^ The
elections went in favour of ministers, and their majority

was largely increased in the new House of Commons.

Upon the meeting of Parliament, amendments to the

address, in answer to the speech from the throne, Avcre

[)L'oposed in both Houses, condemning the dissolution, as

having been resorted to upon ' groundless and injurious

pretences ;' but they were negatived by large majorities.''

The Duice of Portland, we have seen, was the nominal

head of this ministry ; but its most infhientic'd member
was Mr. Spencer Perceval, the Chancellor of the Ex-

chequer.

9. J\I)\ Perceval's Administration.—1809.

On October 30, 1809, the Duke of Portland died.

After an ineffectual attempt to induce Lord Grenville to

form an extended and combined administration, he was

succeeded by Mr. Perceval as premier." The new cabinet

' Pari. Deb. Tol. ix. p. 474. theiv own convictions in favour of
' Ibid. p. 552. jNIr. Canning and Lord lloman Catljolic emancipation. Sou

Casllert^agh laid thomselvea open to Ediiib. Rev. vol. cviii. p. 812.

attack for sanctioning the 'Nol'opery' • Ibid. pp. 583-G58.
cry on this uccaaion j notwithstanding » Knight, vol. vii. p. 520. Edinb.

1809.

I
=i3i
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consisted of ten persons, seven of whom were peers. In

December following, the Marquis Wellesley was appointed

I^oreign Secretary, an odice which he contnnied to hold

1812. until February 19, 1812, when he resigned, because his

' general opinions for a long time past, on vari(3us impor-

tant questions, had not sufficiop*- -^veight ui the cabinet to

justify' his remaining in the ^ ',inment. He had chieliy

objected to the narrow and imperfect scale on whicli

the war in S[)ain had been conducted. His views on

this liead had been always overborne in council by

Mr. Perceval. In announ(ung his intention to retire from

ollice, he declared that he should have no objection, in

any future ministerial arrangements that might be deter-

mined upon, to serve, with Mr. Perceval, provided the

princii)les he contended for were carried out ; but that

' he never again would serve under Mr. Perceval in any

circumstances.''' A few weeks afterwards, this adminis-

tration was deprived of its main-stay, by the assassination

of the premier, on May 11, in the lobby of the House of

Commons. Then came a struggle for power, which left

the country virtually without a government for about a

month. The prince regent,*' after the death of Mr.

Perceval, being desirous of continuing the administration

Ilov. vol. cviii. p. 323. Mr. I'erceval

neld the two offices of First Lord
of the Treasury and Chancellor of

the Exchequer in conjunction. The
Chancellor of the Exchequership luxd

heen offered, on tliis occasion, to Mr.

Milnes and to Ijord Palmerston, but

declined by each. Ihid. p. 324 n.

^ Pari. Deb. vol. xxiii. pp. ,307-370.

Mr. Perceval was desirous of appoint-

ing Lord Sidmouth Foreign Secretary

in ])lace of Lord Wellesley : but the

prince regent, who had at this time

a personal repugnance to I.ord Sid-

mouth, positively refused his consent.

Ediub. Kev. vol. cviii. p. 332. But,

a year after, l ^ lordship became a

member of tlie cabinet. Ibid. p. 335.
= Contrary to general expectation,

the Prince of Wales, upon his as-

sumption of the regency, in February
1811, addressed a letter to Mr. Perce-

val, stating that it was not his inten-

tion to remove the existing ministers

from office. This step, he .added,

was prompted exclusively by filial

duty and affection. Edinb. Rev. vol.

cviii. p. 330. A year afterwards,

when the restrictions on the regent

expired, he still continued Mr. Perce-
val as minister. He did, indeed, in-

vite the co-operation of Lords Grey
and Grenville, but they could not

consent to form a junction with their

political opponents. Ihid. pp. 332-
33G. The death of George III., whicli

took place on January 29, 1820,

was not followed by any important
political consequence.
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upon its existing basis, authorised Lord Eldon (the chan-

cellor) to ascertain whether the cabinet were willing, if

called upon by his royal highness, to carry on the govern-

ment under any one of their colleagues whom his royal

highness might select. The cabinet re[)lied that tiiey

would be perfectly willing to do so, but that imder the

existing circumstances of the country they considered

that the result would be very doubtful. They ap])eared

to think that at any rate it was advisable to invite the

co-operation of the leading Whig statesmen before ventur-

ing to act without them.'' Accordingly, the prince regent,

who was anxious to strengthen, as much as possible, his

present ministry by the introduction therein of public

men who coincided with the general ])rinciples on Avhicli

the government of the country had been hitherto con-

ducted, authorised the Earl of Liverpool (then Colonial

Secretary) to negotiate with Lord Wellesley and Mr.

Canning with a view to their joining the administra-

tion. A communication was therefore addressed by Lord

Liverpool, with the consent of his colleagues, to these

gentlemen, on May 17. But it was declined by them upon

the ground that they could form part of no ministry that

was not prepared to adopt a less restrictive policy toAvards

the Itoman Catholics. Lord Wellesley fiirthermore ob-

jected to the manner in which the war was carried on, as

evincing but little improvement since he withdrew from

the ministry on that account.^ Notwithstanding this

failure, the remaining members of the existing adminis-

tration were unwilling to retire from office,^ being con-

fident of their ability to carry on the government, if only

they could succeed in replacing their able and popular

chief, and could agree together on a definite line of policy.

But their continuance in office was not satisfiictory to the

^ Twiss, Life of Eldon, vol. i. p.

4U.3.

* Pari. Deb. vol. xxiii. Appx. p. i.

f On May 20, Mr. Nicholas Va.-
sittart was appointed to the office

of Chancellor of the Exchequer, and
a new writ moved for in the Hou>se

of Commons. He took his seat on
June 10.

1812.
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1812. House of Commons. Accordingly, on May 21, Mr. Stuart

Wortlcy moved the adoption of an address to tlie i)i'ince

rej^ent, praying him to take measures for tlie formation

of ' a strong and elhcient administration.' Tlie motion

was resisted on the ground that it Avas ' an unconstitu-

tional and unprecedented interference with the prerogative

of the crown.' ' The House had interfered when an

administration had been formed and found inefhcient

;

but they never had come forward with their previous

advice. It was their duty to watch over and control the

crown ; but there was no doctrine in the constitution

better understood than that they had no right to interfere

with the crown in the nomination of its servants.'* An
amendment was moved, ' that the other orders of the day

be read.' Mr. Wilberforce adverted to the case of 1784'*

as deciding the question, ' whether the House should have

a previous negative on the appointment of the ministers

of the crown. It had then been determined that it should

not, and that it was only when either or both of the

Houses of Parliament had had ex})erience of some of the

measures of ministers, that, if they could not confide in

the adininistiition, it became their duty to address the

throne, and express their judgment.'' But Mr. Canning

drew a proper distinction when he said that he perfectly

concurred in the general doctrine laid down, that it is the

exclusive prerogative of the crown to nominate its own
ministers ; that the case must be urgent indeed to au-

tliorise the interference of the House ; but that he could

not forget that Parliament had a double character. ' The
House of Commons is a Council of Control, but it is like-

wise a Council of Advice;' and a case of 'transcendent

importance ' might arise, in which it would be ' competent

for the legislature, by the timely inter])osition of advice,

to prevent the necessity of control.'^ This distinction

K rarl. DoIj. vol. xxiii. p. 25.1.

•' Sue aide, p. 78.

' Tnrl. Dell. vol. xxiii. p. 258.
J Ibid. p. 2(57.
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was agreed to by the Foreign Secretary (TiOrd Castlc-

reagli), wlio nevertlicless contended ' tliat the House was
not by circumstances justified, at this moment, to in-

terfei'c.' Mr. Wortlcy's motion, liowcver, was agreed to

by a majority of four, and the address was ordered to

be presented to the prince regent by the mover and
seconder. It received a gracious reply from his royal

highness. Viewing tlie address as tantamount to a de-

claration of tlieir own inefliciencv, tlie remaiiiiiiif members
ot the ministry immediately placed their oflices at the

prince regent's disposal, and it was understood that they

merely continued in office until his royal highness should

signify his pleasure as to any future arrangement.'' At
this juncture the prince regent laid his commands on the

Marquis Wellesley to form a plan of administration, and

submit the same for his a]")proval. Accordingly, on May
23, the marquis requested Mr. Canning to be the medium of

communication between himself and Lord Liverpool, for

the purpose of inviting his lordship, with such of his col-

leagues as might be willing, to assist in the foj-mation of a

new ministry, on the basis of an early adjustment of the

Eoman Catholic claims, and the prosecution of the war
with vigour. This overture was also declined. Simulta-

neously with his appeal to Lord Liverpool, Lord Wellesley

addressed himself to Lords Grey and Grenville to the same

effect, informing them, however, that he considered him-

self on this occasion as being merely the instrument for

executing the prince regent's conniiands, and that he

neither claimed nor desired for himself any station in

the projected administration. On May 20, v/hile this

'' Lord Liverpool. Pari. Deb. vol.

xxiii. pp. ?)o2, 357. During the whole of

this ministerial interregnum, and until

(on June 8) he was formally commis-
sioned by the prince regent to form
an administration, Lord Liverpool ap-

pears to have been regarded, on all

sides, as the temporary head of the

VOL. I. II

ministry. lie wa.s its chief mouth-
piece in Parliament, the recognised
organ of his colleagues, and the one
whom, it was 'understood, they were
desirous should be appointed to the
premiership. Memoirs of Lord Liver-
pool, pp. 415-427.

1812.
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I

1812. negotiation was still pending, the prince regent revoked

Lord Wellesley's ^^'^neial commission. But subsequently

his lordsliip received more precise and definite powers,

so that on June 1 he was able to inform Lord Grey

that he had been fully commissioned to become the

premier of an administration, to be formed on the basis

above mentioned, and that he had been specially autho-

rised to invite the co-operation of Lords Grey and Gren-

ville, with permission to those noble lords to recommend

four or five persons for seats in the cabinet, together with

Lords Moira and Erskine, and Mr. Canning, who, it had

been agreed, should form part of the same. In reply.

Lords Grey and Grenville declined to participate in a

government to be formed on the basis of ' the supposed

balance of contending interests.' Tliey considered that

such a principle would ' establish within the cabinet itself

a system of counternctioii inconsistent with the prosecution

of any uniform and consistent course of policy ;
' which

could only be productive of weakness and disunion, and

would be utterly opposed to the object of the House of

Commons in recommending the formation of a strong and

efficient administration. They furthermore objected to the

nomination, on behalf of the prince regent, of Lords Moira

and Erskine, and Mr. Canning, to seats in the cabinet, not

on the plea that it was an unconstitutional exercise of

power on the part of his royal highness, but because ' the

first and vital principle of a cabinet was the mutual con-

fidence of its members, and the total absence of every-

thing like jealousy among them ;
' and this could only be

insured when the parties invited to form a government

were empowered ' to arrange the cabinet among tliem-

selves.'^ On June 3, Lord • Wellesley acquainted the

prince regent of his failure in this undertaking, and was

informed that the task would be entrusted to other hands.

On June 5, Lord Moira, as the confidential friend of

' Pari. Deb. vol. xxiii. p. 428.
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tlie prince regent, endeavoured to bring about a politi-

cal understanding witli Lords Grey and Grenville, but

they refused to enter into ' unauthorised discussions.'

Next day Lord Moira again addressed tlieir lordsliips, ac-

quainting them that he had the prince regent's instruc-

tions to take steps towards the formation of a newministry,

with special authority to invite their lordships' co-opera-

tion. On the following day, a meeting took place between

these noblemen, in t!ie presence of LordErskine, at which

Lord Moira stated that he had received liis commission
' without any restriction or limitation wliatever being laid

by the prince on their considering any points which they

judged useful for his service,' or as to the fdling up of any

place in the cabinet. This announcement was favour-

ably received, but their lordships desired to know, at the

outset, whether the hberty to be accorded to them in fill-

ing up offices in the new ministry extended to the consi-

deration of new appointments to those great ofiices in the

household which have been usually included in political

arrangements made on a change of ministry. To this

Lord Moira replied that he had no commands from the

prince regent on tliis head ; but that, for his own part, he

could not concur in this exercise of power on the present

occasion, because he should deem it, on public grounds,

peculiarly objectionable. Their lordships answered that,

on similar grounds, ' it appealed to them indispensable

that tlie connection of the great ofiices of the court with

the political administration should be clearly establislied

in its first arrangements.' A decided difierence of opinion

as to this point having been thus expressed on liotli sides,

the conversation ended liere, with mutual declarations of

regret.™ In the subsequent ex])lanations in Parliament on

this point, it was admitted tliat a new administration had

a right to claim the removal of these ofiicers of the house-

hold ; but its exercise, under existing circinnstanccs, was

1812.

Tarl. Deb. vol. xxiii. Appx. pp. xx-xlii.

]i2

»^«k.i1
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deemed inexpedient and impolitic. The prince regent

himself appears to have been quite willing to part with all

these fmictionaries ; but Lord Moira, who was his adviser

on this occasion, decidedly objected to such a proceeding."

After his unsatisfactory interview witli the Whig noble-

men, Lord Moira relinquished the task entrusted to him,

and advised the prince regent to have recourse once

more to the assistance of his former servants ; whereupon

the old ministry was reconstituted under the premiership

of Lord Liverpool."

pon

the\

1812.

10. Lord Liverpool, s Administration.—1812.

During the progress of these protracted negotiations

the House of Commons continued sitting, and frequent

attempts were made to invoke its interference, in the

shape of remonstrances and appeals, in respect to the

proposed ministerial arrangements, but without success.

On May 30, after the failure of Lord Wellesley's first

overtures to Lord Liverpool, and to Lords Grey and

Grenville, Mr. Martin, of Galway, gave notice tliat he

would, on June 3, move an address to the jirince re-

gent beseeching him to carry into effect his graci(uis

declaration, in reply to the address of the House on

May 21, and proceed without delay to appoint a strong

ministry, ' possessing more of the confidence of the people

tlum that which had lately been in existence.'^ But

on June 1, Mr. Canning informed the House that the

Marquis Wellesley had been empowered to form a new
administration. Mr. Wortley then proceeded to enquire

of Mr. Ponsonby whether any proposal had been made to

him, or to those wdio acted with him in Parliament, to

form part of the ministry ; what reply had been given,

and what conditions made. After some altercation on tlie

° Pari. Deb. vol. xxiii. pp. 398-
4.'{0, 45.3. And see Edinb. Kev. vol.

cviii.pp. 337-340.

° Twiss, Life of Eldon, vol. i. p.

400.
I' Tail. Deb. vol. xxiii. p. 312.
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point of order, these questions were permitted to be put,

they being according to precedent, and unobjectionable

in principle, ' as tending to explain the conduct and clear

the characters of public men.''^ It was then proposed

that the House should go into committee to sanction a

contract for a loan of a million and a half of money for the

service of Ireland. This was objected to, on the ground

that there was no res[)onsible minister to answer for the

same. But it was rej^lied that the contract had been

approved by the late premier, and that ' the Irish Chan-

cellor of the Exchequer (the Eight Hon. W. Fitzgerald)

was before the House, and in a responsible situation.'

Whereupon the resolution was agreed to.*" On June 2,

Mr. Martin, on being questioned wiiether he meant to

proceed with tlie motion of wliich he iiad given notice

for the morrow, answered that, as he was satisfied witli

the commission given to Lord Wellesley, it Av-as highly

improbable, thougli not impossible, tliat he sliould bring

forward his motion.^ On June 3, the Marquis Wellesley

informed the House of Lords that he had resigned

the authority given him by the prince regent to form

£ new ministry, and that he liad received ])ermission to

disclose all the circumstances attendino- his endeavours

in that behalf, and would be ready, when called upon,

to communicate tliem to the House. But he advised

1812.

<> Pari. Deb. vol. xxiii. pp. 313-

310.
' Ihid. pp. 317, 318. A few days

beforo, objoctioii was talcen to the

royularity of the House of Coininons

proceeding to vote a peoiiniai y pro-

vLsioii for the family of tlie late

lamented premiei", on the prouiid that,

as he imited in his own person the

ollices of First Lord of the Treasury

and Chancellor of the ExclicqncM', by
hiadeoeasethe enuntry was left ' witli-

ont an adniinistraticui.' To this it

was replied that no objcetion or.dd

b(^ taken to the procecdinfi' in point

of form, inasmuch as the proposition

' lind been retrnlarlv introduced to tlio

House by a message from the throne,

broufiht by a minister of the crown,'

and there was no rule of the House
requiring that such a proposition

should be submitted by a Chancellor

of the Kxcheqner. The House then

proceeded to pass resolutions, based

upon the priiico regent's niessnge on
behalf of the family of Mr. Spencer

Perceval, and in their liberality and
respect for the memory of tiie uiur-

dcrcd minister voted to increase the

amount of the provision rccom-
mindi'd bv the crown. //>/>/. pp. ln'.>,

211,iM7.'
' Ibid. p. .131.

1 13!
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:M

1812, their lordships not to press for such disclosures at present,

as it woidd be highly detrimental to the pubhc interests.'

After some debate, the House appeared in favour of de-

laying the explanations, and adjourned for two days. In

the Commons, on the same day, Mr. Canning stated the

fact of Lord Wellesley's non-success. Whereupon Mr.

Martin began to question Mr. Ponsonby on the subject

;

but a member interposed, and declared that, if the attempt

were persisted in, he would move to take the sense of the

House upon it. This induced Mr. Martin to forbear, and

also to abandon the motion of which he had given notice."

On June 5, Earl Grey informed the House of Lords of the

failure of the negotiations entered into by Lord Welleslcy

with himself and Lord Grenville, attributing it to the fact

that the prince regent had intimated his pleasure that

' four individuals expressly named should occupy seats in

the cabinet
;

' whilst Lord Grey and his friends were

merely invited to propose eight or nine other persons for

this position. In reply Lord Moira stated tliat, 'with

regard to the nomination of individuals, it was to be un-

derstood to be a mere statement of a wish ' on the part of

his royal highness, who presumed that the persons indi-

cated woidd be generally acceptable.'' On the same day,

in the Commons, upon the reception of the Eeport of the

Committee of Ways and Means, objection was taken that

the House was placed in the dilemma of either withhold-

ing the necessary supplies, or of granting them without a

responsible minister. But the distinction was drawn that

no opposition ought to be made on this ground ' till the

last stage of each financial measure, by which time it

was to be presumed an efficient administration would be

formed.'"' General Gascoyne then gave notice that on

the next sitting day he would move an address to the

' Pari. Deb. vol. xxiii. p. 338. tion of the caiiso of tlie failure of this
" Ibid. p. 338. negotiation has been already given
^ Ibid. pp. 343-345. See also his in this narrative ; mifc, p. U8.

remarks at p. 380. A fuller explana- * Ibid. p. 352.
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prince regent, expressing regret at the failure of the

efforts to form a government, and a wish tliat no furtlicr

delay should take place. It was then agreed, with some

reluctance, to adjourn the House (from Friday) till Mon-
day ; an opinion of Mr. Pitt having been quoted that, in a

crisis like the present, ' time slionld be measured not by
days, but by hours,' and that ' tlie House should sit as

often as it possibly could, and exert its vigilance over the

proceedings of public men.'" But an end was about to

be put to these protracted difficulties. On Monday, June

8, the Earl of Liverpool informed the House of Lords

that he had been appointed First Lord of the Treasury,

and had received authority to complete an administration

as soon as possible. Lord Moira took this opportunity to

state tliat the task confided to him of endeavouring to

' conciliate the differences of public men, and to form

an administration which should possess the confidence of

the country, had been unsuccessful.' Lord Wellesley then

proceeded to give his hitlierto deferred explanations as

to the causes of the failure of liis attempts in tlie same

direction ; and a discussion ensued between the various

noble lords interested therein.^ On the same day, the

House of Commons was informed, by Lord Castlereagh,

of the commission given to Lord Liverpool ; and mem-
bers were urged to postpone the discussion of important

questions until the new ministry was formed. Strong

objections were made to any further delay, but ultimately

the motions were put off, though the House continued to

sit every day.""

On June 8, 1812, as we have seen, the Earl of

Liverpool announced to Parliament that he had been

appointed First Lord of the Treasury, with authority to

complete the administration as soon as possible. The

new ministry was substantially the same as the previous

1812.

ni]
I

I
III i!'

^ Pari. Deb. vol, xxili. p. ^o-i.

" Ibid pp. 356-380.

' Ibi<f. pp. 381-;38:

i
1

if



104 AxVXALS OF THE ADMINISTRATIONS OF ENGLAND.

1812. one, tlie principal difference being that—although the

premier's own opinions were decidedly opposed to eman-

cipation—it was agreed that the cabinet should consider

the Eoman Catholic claims as an ' open question,' while

Mr. Perceval's administration, on the other hand, had

been distinctly ' anti-Catholic.'* On this ground of simi-

larity to its pi-edecessor—which nevertheless had enjoyed

the confidence of Parliament—the new administration

was immediately assailed in tlie House of Commons. On
June 11, Mr. Stuart Wortley, being of opinion that a

stronger government might have been formed, notwith-

standing the failure of the recent negotiations, proposed

an address to the prince regent, expressing regret that

the addi^ess of May 21, which had been so graciously

received by his royal highness, had not led to the ap-

pointment of an administration that was ' entitled to

the support of Parliament, and the confidence of the

nation;' and entreating that such a ministry might be

formed without delay.'' To this an amendment was

moved by Lord Folkestone, representing that the new
administration was essentially the same as the one that

liad ah'cady experienced the disapprobation of the coun-

try, and whose management of public affairs had been

so prejudicial to the naHonal interests ; and imploring

the appointment of men of wisdom, lirmness, and pru-

dence, in the present emergency of the state." A second

amendment, of a similar purport, was also submitted by
Lord Milton.'^ After considerable debate, it became
apparent that the sense of the House was opposed to

these propositions, viewing them as attempts to dictate

to the head of the executive in regard to the choice of

his servants. It was urged, on behalf of the ministry, by
Lord Castlereagh, that an interference by the House,

under e2dsting circumstances, would be unprecedented

and

tion

actio!

sever!

withe
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of its!

even

duralj

pool.

' May, Const. Hist. vol. ii. pp.
3G4, 374 ; An. Reg. 1827, p. 91.

»• Pari. Deb. vol. xxiii. p. 309.
<= Ibid. p. 403. » Ibid. p. 40G.
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and unwarrantable. He claimed for the new administra- 1812.

tion ' the constitutional support of Parliament, till their

actions should snow them to be unworthy of it.' The
several motions were then put and negatived ; two of them
without a division, and the third by a majority of 125.*

The administration, thus vehemently assailed at the outset

of its career, and presumed to be incapable of weathering

even the current session, proved to be one of the most

durable and successfid cabinets ever known. Lord Liver-

pool, though not a man of remarkable abihties, was prudent,

sagacious, and concihatory ; well fitted for the eminent

position to which he had attained, and admirably adapted

to cope with the peculiar evils of the times.' He was
ably sustained by his colleagues in office, some of whom ,

were greatly his superiors in intellect, but who, neverthe-

less, were willing to acknowledge his supremacy in council.

With these advantages Lord Liverpool w^as enabled to con-

tinue at the helm of the state for upwards of fourteen years.

During the whole of this period the cabinet continued

without any material change of policy, and without any

important additions of individual strength—except the

return of Mr. Canning to office, in 1816, and his promo-

tion to the leadership of the House of Commons, in Sep-

tember 1822 ; the entrance of the Duke ofWellington into

the ministry, as Master-General of the Ordnance, in 1819 ;

of Mr. Peel, as Home Secretary, in 1822; and of Mr. Hus-

kisson, as President of the Board of Trade, in 1823. At
length, on February 17, 1827, Lord Liverpool was seized 1827.

with an attack of paralysis, which, though not fatal at

the time, was of such severity as to render his retention

of office impossible.^ Six weeks afterwards, as soon as

returning consciousness permitted, he tendered his resig-

nation to the king ; and his sit.iation was such as to give

* Pari. Deb. vol. xxiii. pp. 397-404. ing his cabinet together.' Ediiib. Rev.
' Sir O. C. Lewis says that 'ho vol. ex. p. 70.

porformod the most important func- « He died on Dec. 4, 1828, aged 58
tion of a prime minister, that of keep- years.

eWb
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1827. the sovereign no alternative but to accept it. During the

long interval which elapsed between the seizure of Lord

Liverpool and his resignation of office, the administration

was left virtually without a head. N^or did his final retire-

ment solve the difficulty. The men who had been content

to act in subordination to liOrd Liverpool, out of resi)ect

to his personal worth and integrity of purpose, were by no

means willing to yield the pre-eminence to one of their

own number. They were not disposed themselves to retire

from office ; but they required a chief, in whose political

views they could coincide, and, above all, one who should

be able to form a cabinet that would regard the Eoman
Catholic claims as an open question, upon a similar system

of compromise to that which had been agreed upon by
Lord Liverpool's administration. Both Mr. Peel and Mr.

Canning were well qualified to fill tlie vacant post; but

the former was the recognised leader of the anti-Catholic

party, and the latterhad been equally conspicuous for his ad-

vocacy of emancipation. Neither of these statesmen, more-

over, could be expected to serve under the other. Such

were the difficulties wherein his Majesty was involved.

The king's first attempt was to consult Mr. Canning (on

March 27), in his capacity of a privy councillor, upon
the reconstruction of the ministry. Mr. Canning recom-

mended that a cabinet should be formed whose members
would unite in opposing Eoman Catholic emancipation, a

policy which was in conformity with the acknowledged

sentiments of his Majesty, and with the existing state of

public opinion on the question. In giving this disinterested

advice, Mr. Canning expressed his own readiness to retire

from office rather than be an obstacle to such an arrange-

ment. But this offer w rejected by the king, who de-

sired to retain Mr. Canmng in his service, and to place a

peer of anti-Catholic opinions at the head of the ministry.

Mr. Canning, however, objected to the ' superinduction of

an anti-Catholic first minister over his head
;

' he was, in

fact, desirous of placing Mr. Eobinsou, whose views on the
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Catholic question agreed with his own, at the head of the

Treasury, and of retaining his place as Foreign Secretary,

with the understanding that he should be the virtual

premier. But tliis scheme proved to be impracticable.

Other plans were then devised, but it was found impossible

to agree upon anything which would allow the prominent

members of the Liverpool cabinet to continue to act in

concert. The latter part of February, and the whole of

March, were consumed in these fruitless negotiations. All

this time the old ministry nominally continued in office,

although it was understood that they merely held their

places until their successors should l3e appointed. The
Liverpool administration was accordingly regarded as

virtually defunct.^

During this ministerial interregnum, on March 30 it

was moved in the House of Commons, by the Chancellor

of the Exchequer, that the report of the Committee of

Supply (being resolutions granting money which was
required in order to cany on the public service) be

brought up. Mr. Tierney opposed the motion, alleging

that there was no administration to be responsible for sucli

expenditure. Admitting the undoubted privilege of the

king to choose his own ministers, he claimed for. the

House of Commons that it had a right to know to whom
the administration had been entrusted before it separated

for the Easter holidays. He therefore moved to defer

the consideration of the report until May 1. Mr. Secre-

tary Canning replied that the delay which had arisen

in filling up the office of premier had resulted from a

hope that Lord Liverpool's illness might prove but tran-

sitory, and tliat ministers were ready to assume as much
responsibility for the same as for any other act of their

administration. But no further delay would take place,

inasmuch as the king, regarding the premier's recovery

as hopeless, had authorised the formation of a new

h Annual Register, 1827, pp. CO-00 j Sir G. C. Lewis, in Edinb. Rev.

1827.

iol. ex. pp. 71-77.
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ministiy. Under these circumstances, lie claimed that

the necessary siippUes slioidd be granted, otherwise tlie

House would affix a stigma upon those who still remained

in office, which would be equivalent to a vote of censure,

and would strike at their existence as a ministiy. Mr.

Tierney then asked for an assurance that some definitive

arrangement with respect to the administration would

be entered into before the House adjourned for the holi-

days. This Mr. Canning refused to give ; whereupon Mr,

Tierney declared that he must persist in his amendment,

and resist any further grant of money until he knew in

whose hands the government of the country had been

placed. The Chancellor of the Exchequer reminded the

House that they had already been informed that the pro-

posed grant was merely suffiicient to enable the govern-

ment to be carried on until after tlie recess. No more

money would be asked for imtil a new administration

was formed ; otherwise he admitted that ' it w^ould have

been the imperative duty ' of the House to oppose the

same. The original motion was then put, and agreed to

on division.* The want of agreement amongst the great

party leaders with whom negotiations for a new ministry

hiA ]3een entered into induced Sir Thomas Lethbridge to

give notice of a motion for an address to the king that

he would be pleased to take into consideration, in the

appointment of his ministry, ' the great importance of

unanimity in any cabinet on questions affiacting the vital

interests of the empire.' On April 6, however, the day

on which this motion was to have been brought forward,

the king came to town, professedly in order to take

decisive steps to put an end to this protracted disorganisa-

tion of the cabinet, and Sir T. Lethbridge, by the advice

of his friends, determined not to press his motion, although

invited to proceed with it by Mr. Secretary Canning.

The king had now fmally determined that tlie new

' Pari. Deb. N. S. vol. xvii. pp. 1/57-171.
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ministry, like its predecessor, sliould consider tlie Catholic

claims as an ' o])en question,' and also tluit Mr. Canning

should be piemier, notwithstanding his previous pro-

minence as the strenuous advocate of emanci])ation.^

11. Mr, Cannhufs Administration.—Ajv^il 1827.

It was on April 10, 1827, that Mr. Canning, who held

at the time the office of Secretary of State for Foreign

Afiliirs, was commissioned by tlie king to prepare a plan

for the reconstruction of the administration under his

own presidency. The policy he intended to pursue in

reference to the Eoman Catholic question is uncertain,

and has been made the subject of controversy between

his friends and opponents. A new writ was moved for,

on behalf of Mr. Canning, on April 12 ; and at the same

time it was moved to adjourn the House for the Easter

holidays, until May 1. This motion was opposed by
Mr. Tierney, who desired that the House should know
of Avhom the new ministry would be composed before

it adjourned for so long a period. In reply, Mr. Wynn
stated that undoubtedly some difficulties had occurred

in the formation of a ministry, but that an arrange-

ment was now in progress, and Avould certainly be com-

pleted before the time of adjournment had expired.

The motions were then agreed to without a division.

As L'oon as he was in a position to do so, Mr. Canning

made overtiu'es for assistance in the formation of a

ministry to his colleagues in office ; but for the most

part they were either civilly or contemptuously rejected.

Nearly the whole interval of the adjournment was spent

in further negotiations. Disa])pointed in the support of

his former associates, ]\[r. Canning was obliged to make
new aUiances, and his administration was finally com-

pleted by a Coalition with the Whigs, between whom and

J Annual Kegister, 1827, p. 99.

1827.
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1827. liimself there liad been heretofore a decided political

antagonism.'' Explanations were given in the House of

Commons by the retiring as well as by the incoming

ministei's on May 1, and in the House of Lords on the

day following. The new premier was assailed by an

inveterate hostility in both Houses of Parliament ; and

attacks upon the new ministry were continued through-

out the session. The principles of the Coalition were

vehemently attacked,* and tlie Opposition made repeated

attempts, by enquiries of ministers, to elicit further par-

ticulars than had been already communicated in regard

to the circumstances which had attended the formation of

the ministry ; and particularly whether certain appoint-

ments had been made provisionally, with the intention

of a future rearrangement of ministerial offices. But

Mr. Canning refused to give any further explanations, or

' to answer a single question relative to the late trans-

actions, unless it were brought forward as a motion.'

He considered it to be beneath the dignity of the House

to waste its time in irregular and extraneous discussions.

It should revert to the old usage of Parliament, and

submit by formal motions such questions as it might be

desirable for the House to entertain.™ This incessant

exhibition of party spirit hindered the progress of public

business, and prevented the passing of any important

measures. The principal event. ^ the fragment of the

session which succeeded the formation of Mr. Canning's

ministry were, the personal alienation of Mr. Peel from

the government, and the insertion of a hostile amend-

ment in the Corn-law Bill, upon motion of the Duke of

Wellington, which led to the abandonment of the Bill

by the government." At length, on July 2, Parliament

was prorogued ; but within six weeks of that period

•" Annual Register, 1827, p. 103

;

pp. 507, 653, 1028.

Edinl). Kev. vol. ex. p. 75. "^ Ihid. pp. 932-034.
> Pari, Deb. N. S. vol. xvii. (Lords) " Edinb. Rev. vol. ex, p. 76.

pp. 548, 853, 1083, (Commons),
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the great and gifted minister was no more. The ]a])ours

and anxieties of odice hud brought him to an untimely

grave."

12. Lord Goderklis Aduiinistmtlon.—August 1827.

The death of Mr. Canning led to the placing of Lord

Goderich, early in August, at the head of the adminis-

tration ; otherwise the composition of the cabinet was

but slightly altered. Mr. Herries was introduced into it

as Cliancellor of the Exchequer, in the room of Mr.

Canning ; but this appointment was so distasteful to the

Wliig section of the cabinet, that the Marquis of Lans-

downe waited upon the king to resign the seals of the

Home Department. Mr. Herries was objected to on

political grounds, and also because he was supposed to

be a nominee of the king. But on its being explained

that his appointment had not been recommended by the

king to the prime minister, but vice versa^ the Whigs
consented to remain in office. ^ The new premier lacked

the energy and decision of character that had enabled

Mr. Canning to reconcile the discordant materials of

which his cabinet was composed ; accordingly, the dis-

sensions which were unavoidable amongst such ill-assorted

companions became more virulent, and rendered the

ministry weaker and more helpless the nearer they ap-

proached to the meeting of Parliamsnt. The Whigs,

though seemingly reconciled to the presence of Mr.

Herries, only tolerated him, and strove to diminish the

just influence of his office by assuming the control

of matters that were clearly within the jurisdiction of

the finance minister. In so doing, they overthrew the

° Knight, vol. viii. p. 208. authority for stating that it was
P Annual Register, 1827, p. 102

;
solely in submission to the express

1828, p. 2. Lord Lansdowne himself desire of his Majesty that he did so.

consented to remain in office on con- Ediub. Rev. vol. ex. p. 78 n.

dition that ho might have the royal

1827.
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1827. government. Tlie occasion which led to tliis result ap-

peared trivial and nnimi^ortant, but it trulj" indicated the

hostility whicli prevailed between the rival parties in

the cabinet. Mr. Canning, on opening the budget in

1827, had avowed the necessity for a thorough scrutiny

into the financial condition and resources of the country,

and had pledged himself to propose to the House, in the

ensuing session, the appointment of a finance committee.

Desirous of carrying out this engagement, the new cabinet

began, towards the middle of November, to turn their

attention to the formation of this committee. Mr. Tierney

(the Master of the Mint), and his Whig friends in the

cabinet, fortliwith intrigued to get Lord Althorp fixed

upon as the government nominee for the chairmanship

of this committee. They succeeded in obtaining the

premier's consent to his appointment, Lord Goderich

being under the impression that the Cliancellor of the

Exchequer was a consenting party thereto. When he

learnt that the proposition had not been communicated

to Mr. Ilerries, he desired that he should be consulted

upon it immediately. When Mr. Ilerries became aware

that a matter so intimately connected with his own
department had been arranged without his knowledge,

he was naturally indignant. Ho was also of opinion that

the appointment was objectionable on its own merits.

Accordingly, he sought an interview with the premier

on November 29, at which he made known to his lord-

ship the strong objections he entertained, both on public

and private grtmnds, to Lord Althorp's nomination, and

to tiie proceedings of his colleagues in reference thereto.

Lord Goderich received the communication with con-

siderable agitation ; admitted the wrong that had been

done ; and agreed that no time should be lost in removing

the objections which had been stated.*! My. Herries subse-

quently made a protest, in writing, against the nomination

T Annual llegistur, 1828, p. 7.
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of Lord Althorp ; after which the matter seems to have

remained in abeyance for about a month, during which

interval the government was in the agonies of disso-

lution from otlier causes. The premier, in fact, ten-

dered his resignation to the king. But about December

19, the ministerial difficulties were tided over for a

while. Whereupon, Mr. Herries again addressed the

premier respecting the chairmanship of the Finance Com-
mittee, and offered to resign his office, so as to enable

the government to appoint their own nominee. Hear-

ing of this, Mr. Secretary Huskisson informed the pre-

mier that, unless Lord Althorp's appointment were per-

sisted in, he would himself resign. Some further cor-

respondence took place between the parties concerned,

but without leading to any better understanding. Ac-

cordingly the premier, being unable to restore harmony

in the cabinet, waited upon the king on January 8,

and tendered his own resignation. Thus perished the

Canning Coalition ' before it had been able to acquire a

character, or gain that hold on public confidence which

had been forfeited by the sudden reconciliation of the

ancient enemies of whom it was composed.'' The dis-

pute between Mr. Herries and Mr. Huskisson may have

been the last straw that broke the camel's back ; but, if

so, it must have been already sinking under the pressure

of accumulated burdens. The new ministry had scarcely

been in existence more than five months, and was dis-

solved without ever having met Parliament ; a circum-

stance wholly unprecedented in our political annals.*

' Annual Register, 1828, p. 11. ministry will be found in chapters i.

' A full account of the transactions and ii. of the Annual Register for

which led to the downfall of this 1828.

1827.

VOL. I.
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13. The Duke of Wellington's Adimnistration.—1828.

1828. On January 8, 1828, the king sent for Lord Lynd-

liurst (the Lord Chancellor) and the Duke of Welhngton,

who was Coramander-m-Chief, and entrusted the forma-

tion of a new ministry to the latter. Whereupon his

grace resigned the office of Commander-in-Chief, and

took that of First Lord of the Treasury.* There was no

difficulty or delay in the construction of this govern-

ment. It consisted, as nearly as possible, of men who had

formed part of Lord Liverpool's administration, with the

exception of the Whigs brought in by Mr. Canning, who
were excluded upon this occasion. Parliament was not

in session when these events took place. It met on

January 29, and new writs were immediately issued for

the re-election of such members of the new ministry as

had seats in the House of Commons. The only represen-

tative of government remaining in the House during this

interval was the Seeretary-pt-War (Lord Palmerston),

who had uninterruptedly continued in office, during suc-

cessive administrations, since 1809 ; and who had been

re-appointed, with a seat in the cabinet, by the Duke of

Wellington." Notwithstanding the absence of the other

cabinet ministers, and of their colleagues in office, the

House proceeded with the dcbat-^ upon the Address in

answer to the speech from the throne, on the jninciple

tliat the absence of ministers ' by no means takes from

the House the right, or abridges the right, of free discus-

sion.' Put at the same time it was generally admitted

tliat 'it would be inconvenient and unsatisfactory to at-

tempt to enter u})on questions intimately connected with

disputable measures, in the absence of those whose duty

it is to sustain those measures.'" Lord John EusseJl went

ITans Dob. N. S. vol, xviii. p. 03. Caniniifr, in 1«27.
" liord Pfthucrstoii was iir.xt iii- ITaiis. Deb. N. S. vol. xv 111.

trodiiocd into tlio oiibiiiot bv Mr. 44, 49, 01.
pp.
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further, and said that while ' he certainly saw symptoms

of danger in the formation of the government, he would

not make up his mind definitively until he saw it act;'

for that ' it was but fair to wait for the measures of a new
ministry before the House decided upon its character.'^

Ministerial explanations were not given to the House

of Commons until February 18, although the principal

cabinet ministers had taken their seats several days pre-

viously. The delay, however, appears to have arisen from

accidental causes.'' This ministry, like its immediate

predecessors, was composed of a combination of men of

different political opinions, especially in regard to the

Eoman Catholic claims, which it had been expressly

stipulated by the king should be treated as an open

question.^ Ere long, however, tiie followers of Mr.

Canning (five in number) seceded from the cabinet, and

the Duke of WeUington embraced tlie opportunity to

replace them by men whose political principles were

more akin to his own.'' At this juncture the govern-

ment were defeated in the House of Commons by the

adoption of a resolution in favour of the Roman Catholic

claims. Sir J'. Peel, who was then Home Secretary,

afterwards declared that it was his wish and intention to

decline to remain in office as minister for the Home
Department and leader of the House of Commons, 'being

in a minority on the most important of domestic ques-

tions.' The threatened danger to the ministry, from the

retirement, upon totally distinct grounds, of the Can-

ningites, ' and the real difficulty of constructing, from any

combination of parties, any other government at that

time,' induced him not to insist upon liis own resignation

at this moment." In the interval between the close of the

* TInns. Peb. N. S. vol. xviii. p. 07. parties principallv concerned ahall be
' IhUl. pp. 450, 40.3, 5.'{8. Lord present.' INfirror of I'nrl, 1828, p. 21.

Palmerston haviuff been requested, in " Peel's Memoirs, vol. i. p. 12.

the debate on the Address, to pive • Kni^^bt, vol. viii. p. 234; CJuizot's

some account of tlio recent cabinet Peel, p. .'57.

changes, declined doing so, 'until the • IVfl's Memoirs, vol. i. p. 103.

I 2

1828.
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session, and the next meeting of Parliament, it became
apparent, from events which transpired in Ireland, that

the repeal of the Eoman Catholic disabilities could no
longer be delayed, consistently with the preservation of

the public peace. Accordingly the ministry determined

1829. to give way, and on January 12, 1829, Mr. Peel sub-

mitted to the premier a memorandum, setting forth in

much detail his reasons for believing that the Eoman
Catholic claims could no longer be treated as an open

question ; and that the consent of the king should be

sought to a consideration of the question by a united

cabinet. In this memorandum his colleagues concurred.

A copy of it was communicated to the king by the Duke
of Wellington ; and on the following day his grace. Sir

R. Peel, and the four other ministers who had hitherto

opposed these claims, had each a separate interview with

his Majesty, at which they succeeded, after much diffi-

culty, in obtaining his consent to a re-consideration of the

question, in connection with the existing state of Ireland.

But it was understood that the king was not bound to

adopt the conclusions of his advisers, whatever they might

agree upon. The draft of the royal speech at the opening

of Parliament contained a paragraph which implied an

• intention on the part of government to adjust this ques-

tion. When it was submitted to the king he gave an

imwilling consent to this passpge. Afterwards, upon

notice being given to the House of Commons of the intro-

duction of tlie Bill itself, the king sent for the premier,

the Lord Chancellor, and Mr. Peel, and insisted that it

should contain no alteration in the terras of the oath of

supremacy. The ministers declared that it must neces-

sarily do so. Much unavailing argument ensued, which

ended in ministers tendering their resignation, and in the

king accepting the same. But in a few hours the king

changed his mind, and wrote to the Duke of Wellington

that he anticipated so much difficulty in the attempt to

form a new administration, that he had decided to recall

his
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I

his late advisers, and authorise them to proceed with the

measure they were about to submit to Parliament.'' This

impediment being removed, the Bill was introduced and

speedily became law.** No further ministerial difficulties

occurred until after the accession of William IV., when
the breaking out in France of the three days' Eevolution

of July 1830 gave an impetus to the advocates of par-

liamentary reform in England. At this juncture the

dissolution of Parliament (consequent upon the demise

of the crown) took place ; and the elections were held

under the sympathetic excitement caused by the ' three

glorious days of July,' which naturally produced a

House of Commons unfavourable to the Wellington

ministry, and prepared to adopt measures of reform. In

the month of September the country sustained an unex-

pected loss in the melancholy death of Mr. Huskisson,

which occurred at the opening of the Liverpool and

Manchester railway. Soon after this event, the Duke of

Wellinorton invited Lord Palmerston to enter the cabinet,

promising also a seat to two of his political friends. But

his lordship declined office, unless Lords Grey and Lans-

downe were included in the arrangement. This put an

end to the matter, as it involved a complete re-modeUing

of the cabinet, which the duke did not contemplate.'*

Upon the assembling of Parliament, in the following

October, it speedily became apparent that a crisis was

at liand. The downfall of the ministry was precipitated

by a declaration from the Duke of Wellington that no

reform was necessary. Great excitement arose in the

public mind upon this question. On November 15, the

ministry were defeated in the House of Commons on a

" Knight, vol. viii. pp. 23r)-238;

Peel's Memoirs, vol. i. pp. 284-350;
Sir G. C. Lewis, in Edinb. Rev. vol.

ex. pp. 82-04.
* This abandonment of theirformer

political convictions on the part of

ministers gave great ollence to the

Tory party, wlio contended that

emancipation, if unavoidable, should
at all events have l)een submitted to
Parliament by a Whig and not a
Tory administration. See Mav's
C.'onst. Hist. vol. ii. p. 50. See also

the case of Sir K. Peel and the Corn
LaAVs, in 184(5. Ilnrl. p. 74.

1 Edinb. Kev. vol. ex. p. 96,

830.

i
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1830.

motion to refer the civil list estimates to a select com-

mittee. The next morning they resigned. It was after-

wards admitted, both by the Duke of \yelhngton and Sir

Robert Peel, that their retirement on this question was

only a pretext, and that the real reason -was a wish not

to 'expose his Majesty and the country to the consequences

that might result from the government going out on the

success of the question of parhamentary reform."'

14. Earl Greys Administration.—1830.

On November 16, 1830, the king sent for Earl Grey,

and entrusted him with the formation of a ministry. On
the 22nd instant, his lordship informed the House of

Lords that he liad succeeded in the undertaking, and

briefly explained the princinles upon which his adminis-

tration would be conduc d. As soon as the state of

the public business would permit. Parliament w^as ad-

journed until February 3. A committee of four members

of government, two of whom were of the cabinet, was

directed to prepare the dt.ails of a Eeform Bill, upon

principle^ laid down by the premier. Their report was

adopted by the cabinet, and submitted for the approval

of the king, on January 30, a day already memorable

in English history as being the annivert try of the ex-

ecution of Charles I. The king is said to have given

a reluctant consent to the measure. It was introduced

into the House of Commons on March 1, by Lord

John Eussell (notwithstanding tliat he only filled a sub-

ordinate place in the ministry and had no seat in the

cabinet), as an acknowledgment of his former efforts

in the cause of parhamentary reform. The second

reading of the Bill was carried, on March 21, by a
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' Knight, vol. viii. p. 2Go. In of Pari. 1841, pp. 2005-96 : and see

other words, the retirement of this Sir G, C. Lewis, in Edinb. Rev. vol,

ministry arose from its weakness and ex. p. 97.

want of'public confidence. See Mirror
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majority of one only, in a remarkably full House. This

was a forerunner of defeat, which speedily followed.

On April 19, upon a motion that the number of mem-
bers for England and Wales ought not to be dimi-

nished, the ministry were beaten by a majority of

eight. On April 21, they were again defeated, in the

House of Commons, on a question of adjournment.

They immediately waited upon the king, witli a tender

of resignation, unless his Majesty would grant them a

dissolution of Parliament. The king was not easily per-

suaded to this step, but ministers represented to him
that the continuance of the existing House of Commons
w^as incompatible with the peace and safety of the king-

dom, and that without a dissolution they could not re-

main in office. Accordingly, at three o'clock on April

22, the king came down and prorogued Parliament,
' with a view to its immediate dissolution.' Meanwhile,

rumours of his Majesty's intentions had gone abroad, and

a motion was actually under discussion in tlie House
of Lords for an address to the king, praying that he

would be pleased to refrain from this exercise of his

undoubted prerogative. Had the prorogation been de-

ferred for another day, it is probable that both Houses

would have agreed to address the king against the disso-

lution—a circumstance which would have rendered the

exercise of the royal prerogative extremely difficult.'

The new Parliament was assembled on June 14, and

it was soon apparent that the appeal to the people had

been successM. The Eeform Bill passed the Com-
mons on September 21, by upwards of 100 majority.

In the Lords a diffe^jnt fate awaited it. On the morn-

ing of Saturday, October 8, tlie motion for the second

reading of the Bill was negatived by a majority of

4L On the following Monday, the House of Commons
resolved that they adhered to the principle and leading

1831.

' Kuight, vol. viii. pp. 270-278.
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1831. provisions of the Eeform Bill, notwithstanding its rejec-

tion by the other House, and that they had unabated

confidence in the ministry by whom it had been pro-

moted. On October 20, Parliament was prorogued,

witli a speech from the throne stating that its atten-

tion must necessarily be directed, at the opening of the

ensuing session, to the important question of parlia-

mentary reform. Parliament re-assembled on Decem-

ber 6, and a Eeform Bill was again introduced, which

passed the Commons by a large mEijority. This time the

second reading was carried, in the Lords, by a majoiity

1832. of nine ; but a defeat in committee showed the impossi-

bility of success in the present temper and condition of

the House. The creation of a new batch of peers for

the express purpose of carrying the Bill was openly advo-

cated out of doors ; but the ministry shrank, at first, from

having recourse to such an extreme proceeding. But

when it became clear that a direct and apparently insur-

mountable obstacle to the passing of a Reform Bill was

to be found in the existing condition of the House of

Lords, they at length determined upon this step. On
Ma^ 8, they tendered to the king their advice that

he should exercise his prerogative to create a suffi-

cient number of peers to insure the safety of the Bill.

But his Majesty refused to do so. Thereupon the minis-

try resigned. Their resignation was announced to both

Houses on the following evening. Next day, the House

of Commons passed an address to the king, expressing

their deep regret at this event, and imploring him ' to call

to his councils such persons only as will carry into effect,

unimpaired in all its essential provisions,' the Eeform Bill

recently agreed to by the House. Meanwhile, the Duke
of Wellington had been authorised to form a new ad-

ministration ; but, after conferring with Lord Lyndhurst

and Sir Eobert Peel, he abandoned the task. The king

then recalled his late advisers, and most reluctantly gave

them a written permission ' to create such a number of

peer]
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peers as will be sufficient to insure the passing of the

Eeform Bill ; first calling up peers' eldest sons. (Signed)

William R. Windsor, May 17, 1832.' But at the eleventh

hour, the necessity for this extreme proceeding was

avoided, by the temporary withdrawal from the House
of a sufficient number of the Tory peers to give the

ministry a decided majority upon the Bill, during its

further progress through Parliament. The Opposition

were induced to take this course by the personal inter-

ference of his Majesty, through his Private Secretary ; an

interference which was in itself irregular and unconsti-

tutional, however it mav have tended to avert the diffi-

culties of an alarming crisis.* After this, the Eeform

Bills for England, Scotland, and Ireland became law

without further impediment. Parliament was then dis-

solved, in order that the new representative system

might be put into immediate operation.

The new Parliament, though composed of various

discordant elements, fully sustained the ministerial

policy. But on May 27, 1834, a resolution was

proposed in the House of Commons in favour of the

reduction of the temporalities of the Irish Established

Church. This led to the secession of four members of

the cabinet, who were unable to agree with their col-

leagues upon the manner in which this question should

be met. The vacancies in the ministry were filled up

;

but veiy soon another difficulty arose. Lord Althorp,

the Chancellor of the Exchequer, determined to retire

from the cabinet, on account of a disagreement respect-

ing the form in which the Irish Coercion Bill should be

framed and submitted to Parliament. He had himself pre-

viously acquainted Mr. O'Connell that certain objection-

able clauses would not be included therein. Nevertheless

a majority of the cabinet, including the premier, had

insisted upon their insertion. These conflicting opinions

« Knight, vol. yiii. p. 200; May, vol. i. p. 120.

1837.

1834.
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between ministers were of so grave a character that a

compromise was deemed to be incompatible with per-

sonal honour, or a sense of public duty.^ The ministry-

had been considerably weakened by the former resigna-

tions, and the loss of Lord Althorp was the finishing

stroke. Accordi^ gly, on July 8, Lords Grey and Althorp

together waited upon the king, and formally tendered

their resignations. On the following day, Earl Grey
informed the House of Lords of the break-up of his

administration.'

15. Lord Melbourne's First Administration.—Jidy 1834.

1834. ^^^ J^^V 1"^' 1834, Viscount Melbourne announced to

the House of Lords that he had been entrusted with

the formation of a new ministry. He was instructed

by the king, in the first instance, to endeavour to ob-

tain the services 'of all those who stand at the head

of the respective parties in the country,' nnd for that

purpose was directed by his Majesty to enter into com-

munication with the Duke of Wellington, Sir E. Peel,

Mr. Stanley, and other parliamentary leaders. But these

negotiations proved abortive,^ and the king was obliged

to consent to the formation of another Whig ministrj'-,

which was, in fact, a reconstruction of the previous one.

On July 17, Lord Althorp informed the House of Com-
mons that he had resumed his former office, and that

the new administration was complete. The Irish Coercion

Bill, then before the House of Lords, was dropped, and a

new and less restrictive measure was brought forward by
Lord Althorp, and became law.'' But the duration of

*> See Peel's Memoirs, vol. ii. p. 10.

' Ibid.j). 1 ; Knight, vol. viii.

p. .315. Tnis ministry, before its re-

tirement, had losi the confidence of

the king, on account of their known
views with respect to the Irish

Church. Without consulting his

ministers, the king gave public ex-
pression to his own opinions, in reply-

mg to an address of the prelates and
clergy of Ireland. May, Const. Hist,

vol. i. p. 120.
•• Peel's Memoirs, vol. ii. pp. 1-13.
^ Knight, vol. viii. p. 3-16,
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tliis ministry was very brief. By the deatli of his fatlier,

Lord Althorp inlierited a seat in the House of Peers.

Tliis necessitated tlie appointment of a new Cliancellor of

the Exchequer and leader of the House of Commons.
Whereupon Lord Melbourne, both verbally and by

letter of November 12, 1834, made known to the king

the posture of affairs, and sought his commands as to

the filling up of the vacant offices ; indicating, at the

same time, his desire that the lead of the House of Com-
mons should be conferred upon Lord John Russell. The
king, however, had by this time become a convert to the

principles of the Opposition ; he accordingly informed

the premier that in his opinion the loss of Lord Althorp

from the Commons had so materially weakened the go-

vernment in that House as to render it impossible for

them to continue to conduct the public affairs
;
particu-

larly when it was remembered that tliey were in a

minority in the other House. Under these circumstances,

h^s Majesty was prepared to consider the administration

at an end.*

16. Sir Robert Peel's First Administration.—Nov. 1834.

Immediately after the dismissal of the Melbourne ad-

ministration the king sent for the Duke of Wellington,

and requested him to undertake to form a government.

The duke earnestly recommended that his Majesty's

choice might fall upon Sir Eobert Peel, on account of the

peculiar difficulties presented by the existing state of the

House of Commons. The king consented, but remarked

that he had given the preference to the duke because of

the absence of Sir R. Peel frcin England. It was then

agreed to summon Sir R. Peel home at once. In the in-

terim, as it was necessary to take possession of the go-

vernment, the Duke of Wellington assumed the temporary

charge of the seals of the secretariat, and of the office

1834.

' Peel's Memoirs, vol. ii. pp. 21, 22 j May, Const. Hist. vol. i. p. 121.
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1834. of First Lord of the Treasury, being of opinion that

* nothing would be more unfair tlmn to call upon Sir R.

Peel to put himself at the head of a government which

another individual should have formed.'"' Anxious to

place his services at his sovereign's disposal in this diffi-

cidt crisis, Sir E. Peel unhesitatingly agreed to accept the

proffered task, although he ' greatly doubted the policy

'

which had led to the breaking up of Lord Melbourne's

government, and ' entertained little hope that the ministry

about to replace it would be a stable one—would com-

mand such a majority in the House of Commons as would

enable it to transact the public business.' lie was well

aware that by his acceptance of office he became ' techni-

cally, if not morally, responsible for the dissolution of the

preceding government, although he had not the remotest

concern in it.'" He was also fully sensible of the hazard

he incurred in meeting a House of Commons wherein his

personal followers were in a large minority, with but a

doubtful prospect of improving his position by a disso-

lution of Parliament. Nevertheless he did not shrink

from the endeavour to respond to his sovereign's appeal,

being persuaded that Parliament would ' so far maintain

the prerogative of the king as to give to the ministers of

his choice, not an implicit confidence, but a fair trial.'**

After weighing the counterbalancing advantages of an

immediate dissolution of Parliament, or of an attempt to

carry on the government, in the first instance, with the

existing House of Commons, Sir Robert decided in favour

of a dissolution, upon grounds of public policy, which

are explained in his memoirs.^ A new Parliament was

accordingly convened for February 19, 1835, but the
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"» Peel's Memoirs, vol. ii. p. 20.

For observations upon this act of the

Duke of Wellington, see post, Vol,

II. c. 1. on the Cabinet.

" Ibid. p. 31. It is noticeable, in

proof of the superior correctness of

Sir R. Peel's views of his constitu-

tional position, that the Duke of Wel-
lington had previously written to him

to say that he did not think the new
ministers were * at all responsible

'

for the king's quarrel with their pre-

decessors ; it being * an affair quite

settled ' when his Majesty sent for

the Duke. Ibid. p. 2.3.

° Tamworth Manifesto, Ibid. p. 67.

p J bid. pp. 43-48.
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result of the elections, while it largely increased the num-

ber of Conservative members, had failed to place the

new ministry in a position of sullicient strength to enable

them to carry on the government.'' At the outset of the

session the ministry were defeated on the choice of u

Speaker, and upon an amendment to the Address, cen-

suring the dissolution of Parliament.

In the debate upon the Address in the Lords, Lord

Chancellor Eldon defended the change of ministry, and

consequent dissolution of Parliament, on the ground that

the previous secession (in May 1834) of four cabinet

ministers had so weakened the government, that when
Lord Althorp was obliged to vacate his seat and office in

the Commons, it became probable that any re-construction

* was not likely to be permanent, but would be liable to

be broken up, at a time when it might be productive of

much more mischief than the breaking of it up at that

moment was calculated to occasion.' ' Li the Commons,
Lord John Russell argu( 1 the question against the change

of ministry with great force and ability, contending that

there had been no suffi(nent cause to justify the exercise

of the prerogative in dismissing the late ministry and

in dissolving Parliament. He also complained of the new i

cabinet for not having met Parliament before its dissolu-

tion, in order to ascertain whether they would be allowed

a fair trial, or be met with a factious Opposition against

the opinion of the country ; in which case a dissolution

might have been properly advised.^ It was furthermore

contended, by Lords Morpeth and Stanley, tliat ' it is the

right and privilege of the House of Commons to express

its opinion and judgment, and even to offer advice to the

sovereign, as to the circumstances under which, and the-

mode in which, he may have been advised to exercise his'

undoubted prerogative of choosing the ministers of the

crown.' * The Opposition, however, confined themselves

1835.

Knight, vol, viii. p. 355.

Mirror of Pari. 1835, p, 35.

• Ibifl. p. 85.

» Ibid. p. 74.
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1335.
to moving an amendment to the Address in answer to the

speecli, to represent the regret of the House that the

progress of certain important reforms, whicJi had engaged

tlie attention of the late Parhament, should have been

interrupted and endangered by the unnecessary dissolution

of a Parliament earnestly intent upon the rigorous prose-

cution of such measures. This amendment was carried

against ministers. It elicited a reply from the king,

expressing regret that the House did not concur with him
as to tlie policy of the appeal he had recently made to the

sense of liis people, and expressing a confident trust that

the success of no good measures would be injuriously

alTected thereby. Shortly after this reply was commu-
nicated, Sir liobert Peel took an opportunity of inform-

ing the House ; iiat he did not intend to resign on account

of his defeat upon the Address, but should persevere, and

submit to ihe consideration and approval of Parliament

the measures contemplated in the speech from the throne."

But further defeats awaited him. He was obhtred to

propose Mr. Bernal for the chair of the Committee of

Ways and 2\Ieans, from inability to secure the election of

any one in the coi^lidence of the government. The first

diplomatic ap^-^o'r>tment made by the new ministry, that

of the Marquis of Londonderry, as ambassador to the

court of St. Peteit'burg, 'could not have been persisted

in,' and was resigned, in consequence of the interference

of the House of Conunons. In fact, they met with con-

tinual hindrance in tl;e conduct of public business, and

had not ' the weiglit and authority to check, tlu'ougli the

opinion and voice of a majority, tlie vexatious opposition

of individual members.' " At length, after several minor

defeats, they were left in a minority upon a motion of

Lord John Kussell, in regard to the appropriation of tlie

temj)oralities of the Irish Church, and the adjustment of

the Irish tithe question.* Anticii)ating defeat upon this

impl
Mai

• Mirror of Pari. 18.35, pp 140, M8.
* IVul, Meuioira, vol. ii. pp. 87, 88.

Kniglit, vol. viii. p. 3o0.
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important motion, Sir Robert Peel wrote to the king on

March 29, intimating that the pending debate would

necessarily assume the ground of want of confidence in

the administration. Following upon a succession of votes

adverse to the views of ministers, there was a ' great

public evil in permitting the House of Commons to

exhibit itself to the country free from any control on the

part of thv. executive government, and usurping, in con-

sequence of the absence of that control, many of the

functions of tlie government.' This state of things ' miglit

be tolerated so long as there was a rational hope of con-

verting a ministerial minority into a majority, or of

making an appeal to the people with a prospect of decided

success.' But Sir Robert Peel entertained the a])prehen-

sion that ' from continued perseverance in the attempt to

govern by a minority, it would be difficult for an ad-

ministration, however composed, to recover a contnjl

over the House of Commons ; that the House of Com-
mons, having been habituated to the exercise of functions

not proporly belonging to them, will be unwilhng to re-

jinquisli it ; and that the royal prerogatives and royal

authority will inevitably suffer from continued manifesta-

tion of weakness on the part of the executive govern-

ment.'* On April 7, Lord John Russell's motion was

decided against ministers by a majority of 27. Next

day, Sir Robert Peel informed the House that he and his

colleagues had resigned office, in consequence of tliat

vote, regarding it as tantamount to a declaration by the

House of want of confidence in tlie government ; and

believing that, ' in conformity with the constitution, a

government ought not to persist in carrying on public

affiiirs, after a f^iir trial, against the decided opinion of a

majority of the House of Commons;'^ notwithstanding

that it may enjoy, as upon this occoasion, the confidence

1835.

' Peel, vol. ii. pp. 01-08. For of Purl. 1841, eess. 2, pp. ir,8, 150,
further oxplniuitions by 8ir K. Peel 211.

of hi3 position at this tiini.', see Mirror ' Mirror of Pari. 18 15, pp. y 1 7, 8 1 8.
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and favour of the crown, and possess a working majority

in the House of Lords.*

17. Lord Melbourne's Second Administration.—1835.

1835. On April 18, Viscount Melbourne announced in the

House of Lords that, by command of the king, he had
formed a new administration. Both Houses adjourned

until May 12, to enable the ministers in the Commons
to go for re-election. No event occurred to affect the

stability of tliis administration until after the death of

King William IV., and the accession of Queen Victoria

1837. in 1837. Eeposing entire confidence in the men whose

opinions harmonised with those in which she had been

educated, her Majesty continued the Melbourne ministry

in oifice as her constitutional advisers. But on May
1839. 6, 1839, the ministry sustained a moral defeat upon

their Bill to suspend the constitution of the Island of

Jamaica, the second reading of which was made an occa-

sion for a trial of party strength. It was carried by a

majority of five only, in a full House. Upon the follow-

ing day. Lord John Eussell informed the House of the

resignation of ministers ; alleging that it had taken place

on account of their not possessing such support in the

House of Commons as woukl enable them efficiently to

carry on the ]niblic business.* Internal weakness, how-

ever, was tlie true ground of their fall. Having attained

to power through a combination of parties of the most

diverse political aims and aspirations, tliey were unable

to act with vigour and determination. In<their attempts

to carry out tlie principle in respect to the Irish Cliurch,

by the assertion of which they had driven Sir R. Peel from

power, they signally failed. The Whigs had pledged them-

selves to connect the settlement of the tithe question with

the appropriation of the surplus revenues of the Establislied
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• Mirror of Pari. 1841, p. 2032. Lord John Kiisaeir.s reninrkH, in Ibid.

^ IbUl 1830, p. 2391: nnd soe 1841, p. 2120.
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Cliurcli in Ireland. But tlie Conservatives were determined

to resist that principle, and having a large majority in the

House of Lords, their resistance was effectual. After

several attempts to induce the Lords to give way, the

victory gained in. 1835 was abandoned in 1838 by the

surrender of the appropriation scheme by ministers them-

selves. This was a moral defeat to the Whig ministry,

which largely contributed to turn the scale of popidar

favour against them.'' Their inability to control legis-

lation in Parliament in conformity with their avowed
convictions was notorious. Hence arose the necessity

for their resignation at this juncture.

At the suggestion of the Duke of Wellington, to whom
her Majesty applied for counsel upon this occasion. Sir

Eobert Peel was entrusted with the formation of a new
ministry. The next day he submitted to the queen a

list of the persons whom he proposed to associate v/ith

himself in office, which was approved of by her

Majesty. But a difficulty occurred in reference to the

ladies of the bedchamber. Sir Eobert Peel was of

opinion that the continuance in attendance upon the

per?ion of the sovereign of ladies who had been originally

appointed upon the recommendation of tlie Whig
ministry, and who were nearly all related to the leaders

of the opposite political party, was likely to j)rove

])rejudicial to the interests of his government. His ob-

jection appears to have chiefly applied to the wife of

the Lord Lieutenant of Ireland, and to tlie sister of the

Secretary for Ireland, on account of the widely diilerent

views of policy towards tliat country which were enter-

tained by himself and by his predecessors in office. He
accordingly respectfully urged upon the queen the pro-

priety of making some cliange in the appointment of

ladies to fill the great offices of her household. Her
IMajesty replied that it was repugnant to her feelings to

1839.

i|

Ma>, Ci>uat. Hist. vt)l. ii. iip. 485-487.

VOL. I
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1839. make any such change, and that she considered such a

course to be contrary to usage, and one that slie could

not adopt. This answer was framed upon the advice of

Lord Melbourne, to wliom the queen had again applied,

after she had verbally mformed Sir R. Peel that she could

not accede to his request. Upon the receipt of this reply,

Sir Eobert immediately relinquished the trust which had
been committed to him. Her Majesty then reinstated

her former ministers, requesting tliem, at the same time,

to sustain her in tlie course she had taken. Accordingly

a cabinet council was held on the following day, at

which a minute was agreed upon, approving of tliat

course, and assuming full responsibihty for the same.

Nevertheless it is now generally conceded that Sir T"

Peel was right upon tlie abstract constitutional ques-

tion;" and u[)on his return to office, in 1841, no difficul-

ties wck; raised to the making of such changes amongst

the ladies of the household as he thou2;]it fit to recom-

mend ; and tlie principle he then contended for has since

been universally acknowledged to be correct.'^ Although

the ' bedchamber question ' brought back Lord Mel-

bourne's ministry it was only for a few months.

They continued in offixce, but not in power, being unable

to conduct the government with credit or success in the

face of a vigorous and united Opposition, through whom
they were subjected to frequent deleats in both Houses of

Parliament.^ At length, on May 27, 1811, after the ministry

= Kniffht, vol. vii;. p. 420 ; Mirror

of Purl. l.S:JO, p. 2415.
" iMay, Const. Hist. vol. i. p. 132.

For a tulU.'r account of tlioso trans-

actions, st'O post, p, 190.

° Abstract of defeats sustained by
the Melbourne administration in the

two Houses of Parliament, from its

formation in April IH-'irt to March
1840. Read to the II<)\ise of Lords

by the Marquis of Londonderry,

who 'pledjred his honour for its

accuracy.' Mirror of Tiirl. ISIO,

p. 2; J10;—
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had sustained a defeat upon tlie important question of the i84i.

sugar duties, and liad still declared tlieir hitention of pro-

ceeding with the business of the countiy,^ Sir Robert Peel

moved a vote of want of confidence, wliich embraced

two propositions : (1) that ' lier Majesty's ministers do

not sufficiently possess the confidence of the House of

Commons to enable them to carry through the House

measures winch they d(!em of essential importance to the

public weharo ;'
(2) that ' their continuance in ofiice

under sucli circumstances is at variance with tlie spirit of

the constitution.' He based his first proposition upon

tlieir repeated defeats and obstructions in the attemi)t to

carry on the public business. He defined the ' spirit of

the constitution ' to mean the system of parliamentary

government which has prevailed siiu^e the accession of

tlie house of Hanover, which implies that the ministers

of the crown should have the confidence of tlie House of

Commons, and which has placed ' the centre of gravity

in the state ' in that House. He defended his second

proposition by reviewing the history of the prim^pal

prime ministers from the days of Sir Eobert Wal[)()Ie to

recent times, showing that they had invariably yielded to

the necessity implied by a withdrawal of the confidence

of the House of Commons, and abdicated their functions

as servants of the crown. The seeming exception in the

case of Mr. Pitt, in 1783, he met by showing that tiiu

protracted hostility of the House of Commons against

that minister (and which he resisted until he could take

Number of Bills introduced hy the

saitl ininistr}', and not pnsaed through

rurliainent :

—

lu Session 18.30 .... 25)

„ ]H'.i7 .... 21

„ 1H:{H .... .'^4

„ 18,'!0 .... 28

Total . . . .112
' Elinor of pHrl. 18.11, p. lS4;5.

Altliou>ili iifterwiird.-", and heforo tiio

voto wii.s tidieu on thu want of coii-

lidence motion, Lord John Ilu-ss.' i

stateii that it had been tho intention

of niiiiisters to appeal to the eountrv
ns soon as possible when they founel

themselves defeiSted upon tho .su<>ar

duties. Sir 1!. Peel replied that he

had submitted the motion of -want

of conlidi'nee beeai.sc! he could not,

and did not, know the intentions ol'

government ^''ith resjU'ct to n dis-

solution, Ibiil. pp. 2121), 21:J7.
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1841. the sense of the people by a dissohition of Parliament)

did not arise from want of confidence in his measures,

having commenced before he took his seat on tlie Trea-

sury benches, but from a suspicion tliat lie owed his

appointment to. an unconstitutional proceeding—that is

to say, to secret influence, by whose agency the previous

administration had been overthrown. Mr. Pitt, however,

resisted the attempt of the majority of the House of

Commons, on the ground that it was irregular to endea-

vour to control the prerogative of tlie crown in the

choice of its ministers, by denouncing them without wait-

ing to see their acts.^ In reply, Lord John Eussell

acquiesced in the general principle that ministers ought

to [)ossess the confidence of the House of Commons, and

admitted tliat, if the House should ' continue to refuse its

confidence ' to them, it would be ' impossible for them

to continue in oflTice,' provided there is ' a ministry ca-

pable of being formed to succeed them.''' His lordship

contended, however, that isolated defeats of a govern-

ment possessing the general confidence of the crown and

of Parliament, althougli they be upon questions of great

importance, do not involve the necessity for resignation.

For example : Lord Sunderland was defeated upon the

Peerage Bill, a measure recommended by royal message

;

Lord North did not resign when Dunning carried against

him his famous resolution against the inlkiencc of the

crown. Mr. Pitt was defeated, on diflerent occasions, on

the Westminster scrutiny, on parliamentary I'cform, on

his proposition for a general fortification of the coasts,

on his French commercial treaty, on his ])roposition con-

cerning the trade of Ireland, on the impeachment of liis

friend and colleague. Lord ]\Ielville, and also his India

Bill, which was one of the principal measures of his

'administration ; and yet, in none of these cases, did he feel

called upon to resign.* Again, Lord Tiiverjiool was de-

i

B ^lirrnr of Purl. 1841, pp. lO.in-

il)4r>, 'J 11!).

" Ihid. pp. 2110, L>li'0.

' I hid. pp. 1U70, 1!»7I, -2030, 2095.
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feated upon the Bill of Pains and Penalties ngainst Queen

Caroline, and, in 181G, on the question of the renewal

of the property-tax, the loss of which occasioned a de-

ficiency of twelve millions of revenue^ And the Duke
of Wellington was defeated upon a motion for the re})eal

of the Test and Corporation Acts, which was carried

ao'airxSt ministers in the House of Commons.'' In none of

tliese instances did a resijnation ensue. The friends of

the ministry, however, pressed this point too far when
they proceeded to state that it mattered httle whether

government were able to carry their legishitive measures

so long as they were not censured by Parliament for the

exercise of their administrative functions. Lord Stanley

and Sir U. Peel concurred in declaring this to be a most

unconstitutional and dangerous doctrine.' Lord John

liussell's views on this subject wCxC more cautiously and

correctly expressed. He called attention to the fact that

in recent times, and especially since the passing of the

Eeform Bill, the country and the constitution, in its prac-

tical development, have required more at the hands of

ministers than formerly. Up to the time of Mr. Pitt, his

lordship observed, 'the usages of the constitution did

not require that those at the head of the government

sliould bring forward legislative measures, and, indeed,

for the greater part of the last century, did not even

require them to take a uniform and consistent part eitlier

in supporting or opposing measures submitted to Parlia-

ment.' Nowadays, ' what with tlie necessity for legisla-

tion, the didiculty whicli individual members experience

in carrying through Bills, the great changes so long

delayed, and which (after the passing of the Peform Bill)

it became indispensable to make, suddenly, and on various

1814.
I

ordUpon tlio rejection of the India lUll, was quoted, witli approval, by L
Mr. Fox said, '1 readily agree that John Jiussell. Ibid. ]). 211'.).

the failure of any 15111 proposed by a J Mirror of Pari. 1841, pp. 2000,
Hi'iiister all'orded no ground for that 2005.

niiniater's dismissal from oflice : this * Ihid. p. 2121.

is a sound doctrine.' This remark ' Ibid. pp. 2110, 2131.
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1841. subjects—from all these causes an cx])ectatiou lias arisen

that the government sliould bring forward measiu'es on

matters wliich excite public attention, and do their best

to carry them tlirough the House.' ' In this case,' he

added, ' I think it is unreasonable to expect that a go-

vernment should possess the same uniform and general

support, on the part of the House of Commons, which

was required when ministries had merely acts of adminis-

tration to perform.' ' If, on the one hand, new duties have

i)een imposed on ministers, and you require tlieni to carry

through Parliament measures which they deem of essen-

tial importance, so, on the other hand, you must make
a fair allowance for the effect of discussion and the ex-

pression of the deliberate opinions—first, of members of

this House, and, secondly, oi' our constituents—whicli

will inevitably occasion the alteration of some measures

and tlie rejection of others.' As a case in point, he in-

stanced an alteration, suggested by Sir E. Peel, when at

the head of only a small minority, in an important govern-

ment measure, and to which the government, after due

consideration , acceded.™

Adverting to the probabilityof a dissolution of Parliament,

Lord John Ilussell remarked tliat tlie ministry had uttered

no threats or menaces on the subject. He considered that

' a dissolution, like other prerogatives of the crown, is one

in wliich the House lias a right, in certain cases, to interfere.

But I think the only ground upon wliicli it can projierly

interfere is wlien this House can say that the course of

legislation and administration is proceeding harmoniously,

and likely to continue to lead to beneficial results, ....
and that a dissolution would be a needless and wanton

interference with the course of business. Such was the

ground taken by Mr. Fox, in 1784, when an Address was
moved against the dissolution of Parliament.' ' Such was

the ground that we took, when, in 1835, we moved and
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carried a vote of censure against SirE. Peel for tlie advice

he gave to tlie crown for tlie di^^solutioii of that Pnrlia-

mcnt.' lie then added that it had been asserted by no

one that the present Parliament, if not sooner dissolved,

was likely to continue to its natural term with benefit to

the countiy, or with improvement to its legislation."

Upon the whole, Lord John Kussell resisted the motion,

as ' not rightly founded in precedent, and, above all, ill-

suited to the present condition and state of our constitu-

tion.' If it meant that the ministry were not entitled to

advise a dissolution of Parliament, it was an unjustifiable

interference with the royal prerogative. If not so in-

tended, he was prepared to admit that ministers would

not think it right, after the decision of the House on the

sugar question, to continue in office with the existing

Parliaitient any longer than would suffice to prepare for

the speedy assembling of a ' new Parliament to decide

upon the whole question at issue.' With this admission,

' where is the necessity and where the justification of

the resolution?"*

Ill reply. Sir R. Peel acknowledged that no minister

who is obstructed by a powerful Opposition, upon the

first formation of his government, is bound to resign after

his first defeat. He did not consider it the duty of a

minister, having met with obstructions upon his financial

propositions, at once to resign. He should not feel him-

self bound to resign on any single defeat, being of opinion

that ' the propriety of resignation depends on a combina-

tion of circumstances.''' He also admitted the exist-

ence of an alternative, in the case of a ministry who had

lost the confidence of the House of Commons, between

resignation and dissolution, saying, ' if there be a clear

intention forthwith to dissolve Parliament, that may be a

vindication of the government, but the dissolution ought

to be iminetliate. The House of Commons has no otlier

1811.

\

" Mirror of Pari. 1841, pp. 2127-2120.
!' 7':,%? 01 oo^ 1 'JO,

° J/W. pp. 212!), 21.30.
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1841. mode of infirlviiiL'' its sense of tlic unconstitutional tenure

of power tliun by passing some such resolution as that

whicli I liave proposed, and wliicli I most properly sub-

mitted because I could not, and did not, know tlie inten-

tions of government with respect to a dissolution.' In

conclusion, Sir liobert Peel said tliat he liad selected this

course ' less witli a view to any party advantage than to

tlie vindication of the just authority of the House of

Connnons, and to uphold the great principles of the con-

stitution.'
**

On division, upon June 4, Sir 11. Peel's resolution was

agreed to by a majority of one. At the next meeting

of the House, Lord Jolm llussell announced the intention

of ministers to advise a dissolution of Parliament as soon

as practicable. He also declared tliat, under existing

circumstances, lie sliould not introduce an important

motion, of whicli he had given notice, respecting the Corn

Laws. He added that it could not be denied that the

only method of solving the doubt implied by the adoption

of the aforesaid resolution was ' to let the country itself

decide the question thus gravely submitted to tliem. Until

this decision shall be giv(ni, I think it would not be

proper that any further party struggle sliould take ])lace.'
'

Whereupon Sir E. Peel said that, a dissolution having

been determined upon, he would throw no impediment

in the way of completing the public business, provided it

should take place with the least possible delay, and no

measure be proposed meanwhile that was not imperatively

required. It was also necessary, and according to pre-

cedent, that ' the new Parliament should be called to-

gether '^vithout delay.' He apprehended that there could

be no constitutional objection to giving the House an

assurance to this effect, inasmuch as in 1807, in 1820, and

in 1831, the crown, in proroguing Parliament, intimated

that ' a new Parliament ' should be convoked ' forthwitii,'

or '

liar

he

shoul

])resg

minis

groui|

This

Mirror of Pari. 1H4I, pp. 2137, 2U2. ' Ibid. pp. 2102-2 1G4.



' r

LORD MELBOURNES SECOND ADMINISTRATION. 137

or * without delay.' Lord Jolir Eussoll, under the pecu-

liar cireunistanpes of the case, -jfave these assurances : but

he ' did not think, on orduiary occasions, any guai'antee

should be called for from, or given by, the advisers of tlie

crown,' in respect to the exercise of tliis prerogative.^

Agreeably to promise, the ministry ])ostponed the con-

sideration of the Corn Law and Poor Law Bills ; but they

j)ressed forward a Bill for the improvement of the ad-

ministration of justice in the Court of Ciianccry, on the

gi'ound that all parties were agreed u}X)n its principle.

This Bill, however, proposed to create two new judicial

ollices, the patronage of which would be in the hands of

the Lord Chancellor. Sir K. Peel, although fjxvourable to

the passing of the Bill, was unwilling that it should go

into operation at this juncture. Accordingly, on motion

of Sir E. B. Sugden, a clause was added to the Bill, post-

poning its operation for four months. Whereui)on Loixl

John llussell refused to proceed with the Bill, declaring

that this decision affixed a stigma on the Lord Chancellor,

' as unfit to advise the disposition of offices relating to the

administration of justice ;' that it was ' a violent infringe-

ment of the prerogative of the crown, and an imfair

interference with the executive government.'' Sir 11.

Peel repudiated the idea that the action of the House in

this matter was any infringement of the royal prerogative.

He said that, in the present position of ministers, there

was no other alternative than ' resignation or immediate

dissolution ;' in other words, a dissolution as soon as the

exigencies of the public service would allow ; and that

ministers had no right to bring forward any contested

motion whatever, or to ask of the House any act im[)lying

confidence in themselves, such as would be implied by

the devolution of any new authority ; that ft^r tlic House

to acquiesce in any such demand would be inconsistent

with its former declaration of want of confidence in

ia4i.

104. Mirror of rurl. 1841, pp. 21G5, 210G. » Ihid. pp. 2227, 2228.
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1841. ministers; and tlint (lioy, in ])rcfovring the same, did

not 'do lionuige to the ])i'iiK'i|)Ies of repivsontalive _i2"o-

venunent.' Lord Jolni KusscU's motion, to give the

Cliancery Hill a 'three months' lioist,' was then agreed to

witlioiit a division."

After completing tlie necessary business, Parhament

was prorogued on June 22, and dissolved upon the i'ol-

lowing day. The ' cry ' with wliich ministers went to

the hustings was not tliat of confidence in themselves,

but in favour of ' clieap bread,' and the modification of

the Corn Laws.^ This roused the agricultural interests,

and a large majority against ministers was returned to

the new House of Commons ; they nevertheless deter-

mined to meet Parliament, upon the ground that they

could not constitutionally infer the opinions of members
i'rom anything save their voices in Parliament. This

determination, although undoubtedly a correct one, placed

them in the disagreeable ]^osition of advising a royal

speech which could not fail to give dissatisfaction.

Upon the meeting of the new Parliament, which

took place on August 19, amendments were proposed

to the Address in both Houses, asserting a want of

confidence in the advisers of the crown. In the Lords,

the constitutionality of this course was defended by the

Duke of Wellington. In the Commons, attention was

drawn to the ftict that, since the elections. Lord John

Hussell liad informed his constituents that the ministry

would "lake the first opportunity of asking for a clear

and decided judgment, upon their policy. This intention,

liowever, was forestalled by the proposed amendment. Sir

R. Peel, in commenting upon the result of the elections,

observed that it was ' a great constitutional principle,

that the favour and support of the crown ought not to

" MiiTor of Pari. 1841, p. 223]. opposed measures, not being of urgent
Subsequently, in regard to tlie Bri- necessity, should be dropped. See

bery at Inflections Hill, Lord John Ihid pp"! 22oS, 2282.

Kussell showed his willingness to "Ihid. p. 2142; Annual Register,

carry out the understanding that all 1841, pp. 143-140.
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SIR ROBERT PKRL'S SECOND ADMINISTRATION. ino

maintain, for a long and indefinite period, a government

in existence against the will of the repivsentatives of the

peo[)le. It compromises tlie ])rerogatives of the monarchy

so to retain power, because it exhibits those prerogatives

without their just influence. It exhibits the Ilovise of

Commons as wanting in its just influence, when it can

thwart the measures and censure the acts, but cannot

decide the fate of {i ministry.' In reply. Lord John liussell

complained of the insufficient reasons assigned on behalf

of the motion, but had ikj fault to find with the motion

itself The proposed amendment was carrieel by large

majorities in both Houses. The royal answer was as fol-

lows :
—'Ever anxious to listen to the advice of the Parlia-

ment, I will take immediate measures for the formation

of a new administration.' In commimicating the same,

upon August 30, Lord John Eussell announced the re-

signation of ministers, adding the assurance that their

duty to the sovereign and to the countrj'' had, in tlieir

conviction, rendered it incimibent upon them ' to continue

tlie struggle to the present moment.'*

lb. Sir Robert Peel's Second Admmwtraiion.—1841.

Immediately upon the resignation of the Melbourne

ministry, her Majesty sent for Sir Eobert Peel, and

"hargcd him with the formation of a new administration.

On Septemler 8, the arrangements were comj)lete, and

the new writs were moved for in the House of Commons.
On Sei^tembe"^ IG, the Prime Minister made a statement

to the House of his general policy. But it was very brief

and reserved, and afforded no indication of the course he

intended to p.irsue ui)on the great questions of commer-
cial and ilnancial policy that were agitating the public

mind. He claimed for his ministry that time should be
afforded to them to consider those measures which they

might deem it expedient to submit to Parliament on these

• Mirror of Pari. 1841, seas. ii. pp. 29-52, 08, 74, 104, 211, 222,230.

!f
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1844.

important subjects/ Sir 'Rol)ert Poel had, in fact, under-

taken a most didicult task. ' lie was obliifed to be at

once a Conservative and a liefbrmer, and to carry along

with him, in tliis douljle course, a majority incoherent in

itself, and sw\ayed, in reahty, by inunovable and un-

tractable interests, jnejudices, and passions.' ^ Elected as

tlie chamjiion of agricultural l*rotection, one of his first

acts was to obtain tlie consent of his colleagues to a

material change in the Corn Laws, and to the removal of

the prohibition wdnch existed against the importation of

foreign cattle and meat. But this, w^liile it failed to con-

ciliate the advocates of free trade, was not elTected with-

out occasioning seiious dissatisfaction amongst his own
supporters. Sir 11. Peol states, in his ' Memoirs,' that the

Duke of Buckinuham resigned his seat in the cabinet

rather than become a ])arty to these measures ; and that

it was no easy matter to induce th^ remaining members
of the governnuMit to accede to them.* Twice, during

the session of 1844, and before the complete development

of his intended policy in respect to the Corn Laws, the

existence of Sir liobert Peel's administration was seriously

jeopardised by votes of the House of Commons. First,

upon the question of the hours of labour in factories, and

afterward:., upon the question of the sugar duties, a ma-

jority of the House aflirmed certain jiropositions wliich

were regarded by the ministry as injurious to the com-

mercial prosperity of tlie country, and opposed to tlie

principles of public ])olicy which they were resolved to

maintain. Upon each of these defeats, Sir llobert informed

the House that, unless its decision were reconsidered and

reversed, he should feel it to be his duty to resign office.

This aj)peal was successful upon both occasions ; and the

government were sustained by the adoi)ti(m of resolutions

in accordance with their views.* At length, in October

» Knijrlit, Hist, of V.n^, vol. viii.

1> 'I'.t' : Mirror of Turl. 1841, sess. ii.

97'J

y nutzot, iv<>i, p. 8S).

* Mi'iiioiiH, vol, ii.
J).

100.
* Knight, vol. viii. pp. 515-017.
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1845, a more alarming peril arose. Tlic Irish potato

crop liad failed, and it became necessary t(3 adopt mea-

sures to sup])ly the immense deficiency tliereby occasioned

in the ordinary food of the people. On October 31,

Sir llobert Peel laid before the cabinet a memorandum
contuinini' various suimestions calculated to meet tliis

emergency. In tlie discussions which ensued upon this

(Communication, it became evident, liowever, tliat grave

diflerences of opinion existed, botli as to the necessity

for ado])ting any extraordinary measures, and as to the

sha[)e wliicli such measures should assume.'^ The cabinet

separated, to meet again in a week. Upon their re-

assembling, it a])peared that a considerable majority of

his colleagues didered from the premier, three only being

willing to give him their sup])ort. Sir llobert, howev(H*,

decided not to resign his ollicc, and thereby dissolve the

government, but to afford his colleagues an opjiortunity

of reconsidering the whole subject." The discussions in

the cabinet were accordingly resumed; and, upon De-

cember 2, Sir llobert Peel submitted to them a project

for the settlement of the Corn Law question, but which

failed to obtain their concurrence, lie then, on De-

cember 5, waited upon the queen, and tendered his

resignation.'* Whereupon her Majesty sent for Lord John

llussell, and connnissioned him to form a government.

With a view to fucilitiite a just and comprehensive settle-

ment of tliis momentous question. Sir llobert IVel con-

veyt'd, through her Majesty, an offer of liis su])port, and

that of those of his late cjibinet who agreed with him, to

any ministry that might be formed for the }nn'posc of

settling the question ; provided their measure should Ik*

founded upon certain defined ])riiiciples, and be framed in

*• IVol's ^foinoim, vol. ii. p. 1 IH. litiii to stnto that tlioy woiiKl not
' Ilii'il. \). I').s. iindcrt.iki' to form ii}rovcrniiu'iit iipnii

'' /hill. n. 'J-2'2. Lord ^'taiilcy, wit li llic i)riiiiii)l<' oCI'roti'ctii.n. lie iIhit-

nllicrs of liiH ('olli'a;.''iirs who (lillcrfl f ii(« diil mmI luhise tln' nin'oii to sciitl

fniiu Sir Uobcrt IVrl, hiul aulliori.-i-il for any of tlicni. Ibiif. pj>. I'J'J :.'.;i.

1845.
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1845. a cautious and conciliatory spirit. Lord John Russell

acknowledged the liberality of this ofl'er, but pressed for

a further assurance that Sir Robert and his friends woidd

pledge th.emselves to concur in a certain plan of adjust-

ment, the outlines of which he oflTered to communicate.

This Sir Robert Peel declined to do ; objecting to * con-

cert, and to preliminaiy })ledges, as calculated to dissatisfy

the House of Commons, to embarrass all i)arties, and to

diminish his ability to render efficient service.' While

l)roirering a general support on the particidar question,

he would not 'relinquish his power of free and inde-

pendent action.' In tliese conclusions. Lord John Russell

expressed his concurrence." But the Whig party were in

a large minority in the Commons ; and after several days

spent in negotiations, it became evident that Lord John

could not succeed. He failed, moreover, to obtain an

agreement amongst his own .riends in respect to the com-

position of his ministry. Lord Grey having decidedly

opi)osed an appointment whicli Lord John Russell was

desirous of making.^ Accordingly, on December 20, he

wrote to the queen, relinquisliing the task. Sir Robert

Peel was tlien recndled to power. He agreed to resume

tlie office of first minister witliout previous concert witli

any one, a course which he had formerly taken in

1834. He met the cabinet the same evening, and told

them that, whether supjiorted or not, he was firndy

resolved to meet Parliament as her Majesty's minister,

and to propose such measures as the public exigencies

required. Tliis determined conduct liad tlie eflect of

bringing tlie waverers back to their party allegiance, and,

with the exception of Lord Stank'y, all his fornuT col-

h>ngues consented to sui)])oi't the prime minister." Ln-

mediately ui)on tlie assembling of Parliament, ministerial

exi)lanations of these transactiniis were given ; and Sii'

Robert Peel boldlv announced liis intention to stand free

• ruul'H Ml' :-.!•.5rH, vt.l. ii. Y\y.
241, 242. ' Ibid. p. 247.

« Ibi(/. pp. 24ii, 250.
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from the trammels of party, declaring that he would not

remain at the helm unless the ship of the state were

allowed to pursue the course he thought she ought to

take. He reserved to himself tlie marking out of that

course, and claimed for himself the unfettered power of

judging of those measures which he conceived it to be for

the good of the country to propose.'' By this speech he

asserted his independence, not merely of his colleagues in

office, but of the great party of which he was the acknow-

ledged chief. In due course, Sir ii. Peel commiuiicated

to Parliament his plan of financial and commercial reform.

It excited strong opposition fi'om his quondam support' 'rs,

but, nevertheless, it received the sanction of a majority in

both Houses. But the Nemesis was at hand. Durini'

the progress of the Corn Law Eepeal Bill, another measui'e

for the Protection of Life in Ireland, which, at an early

period of the session, had received the assent of the Lords,

was brought mider discussion in the Commons, and, by a

combination of parties hostile either to the ministry or to

the B\\\ itself, wns defeated. Foreseeing that this Bill, so

essential to the maintenance of the ])ul)lic peace in Ire-

land, would be rejected by the hostihty of a factious

O[)|)ositi(m, Sir Pobert Peel, on June 21, transmitted

a memorandmn to the cabinet upon the ])osition of the

government. He elaborately discussed therein the alterna-

tives of resignation or dissolution of Parliament, and, if

the latter course wei*e taken, the ju'oper ground upon

which to a[)iieal to the country. lie summed up l)y

expressing a strong opinion in favour of innnediati;

resignation, as being the most desirable step for the

interests of his party, of tlie crown, and of the whole

community; and as being more cretlitiible than the

'• ITniiM. Del), vol. Ixxxiii. p. \U. a viohvtidii of inin df ilie (irst prlii-

I Sir 1{. I't't'Ta cniKlnct nu iIiIh omi- ciplfs of politiml inomlilv. Sto
nion, like thiit of lln' Ihilvc of \\fl- Mav's ('misl. Hi^'t. vol. ii. p.71. I'or

liii^toii ill iTgard to ilMiiiaii ("ulliolic liis own ili'Tcncc, srf red's Mniifiirs,

iMiiiiiiiipalio!), ^'av(! liwnl olViiici' to vol. ii. pp. 10.5, I'l".', •"•ll-ijjj.

his party, who coiitiiulod that it wan

181G.
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1846. retention of office without power, or the advising of a

clissokition with httle prospect of securing a majority of

members honestly and cordially concurring with the

government in great political principles.* This memo-
randum Sir Robert Peel addressed, in the first instance, to

the Duke of Wellington, and upon receiving his grace's

reply—which, while coinciding, in the main, with his own
views, differed somewhat as to the proper grounds for

dissolving Parliament, should it be necessary to take that

step—he circulated both papers amongst the cabinet

ministers.^ Sir R. Peel's suggestions met with unanimous

approval.

On June 25, owing to a concerted union between

the Whig and Protectionist parties for the purpose of

displacing the government, the Irish Coercion Bill was

rejected, on its second reading, by a majority of 73.

Next day the ministry resigned. In communicating t]ic

fact of Iiis retirement from office to tlie House of Connnons,

Sir R. Peel stated that, had he failed to carry liis measures

of commercial policy, he would have advised the crown

to dissolve Parliament, but, having succeeded in passing

them, he could not consent to advise a dissolution for the

mere continuance of his own administration in office, un-

less he coidd reasonably anticipate tliat it would insure

liim the support of a powerful party, luiited to him by a

general concurrence of views on all great questions, .'i

result which, at this juncture, he did not consider probable.

Moreover, lie thought that the country, after its recent

excitement, stood in need of repose.

19. Lord John RiisseWs First Administration 184G.

On July 0, 1846, Lord John Russell was sworn in as

First Lord of the Treasury. His cabinet consisted of the

then unusual number of IG persons. In February 1850,

he narrowly escaped defeat ii[)(>ii the rpicstion of agricul-

• rot'l's Momoirs, vol. ii. pp. 28H-L>n7. i Ibul. pp. i>98-;50?<.
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tural distress, being sustained by a majority of 21 only,

in a House of 530 members. On this occasion a change

of ministry was anticipated, but did not occur. On June

17, 1850, a resolution, jiroposed ':y Lord Stanley in the

House of Lords, condemnatory of the foreign policy of

ministers, in relation to the alFairs of Grreece, was carried,

by a majority of 37. This was met by a counter-resolu-

tion, proposed by Mr. Eoebuck, in the Commons, ap-

proving of the whole h)reign policy of government, which

was carried, on June 28, by a majority of 46. How-
ever, on February 13, 1851, upon another Protectionist

motion, projiosed by Mr. Disraeli, they obtained a bare

majority of 11, in a House of 548 members, and, on

the 20th instant, were defeated, upon a motion of Mr.

Locke King, on a question of tlie extension of the

franchise. On February 22, Lord John llussell re-

signed. But after ineffectual attem[)ts on the part of

Lords Stanley and Aberdeen, and of Lord John Russell,

in connection with Lord Aberdeen and Sir James Graham,

to f>rm a ministry, her Majesty sent for the Ihike of

Wehington, to take counsel from him in regard to this

political emergency ; and ' paused for a while before she

again commenced the task of forming an administraticm.'"'

At length, upon the advice of the Duke of Wellington,

the Whig ministry were recalled to odlcc. On Decem-
ber 22 following, the ministry were weakened by the

retireme. ' of Lord Pahnerston, under circumstances which

will be specially notic^cd in anotlier chapter.' Explana-

tions were given to tlie House of Commons, of this allair,

by Lord John llussell, in tlie debate upon tlie Address, at

the commencement of the session, on Fc'jruary 3, 1852.

A few days afterwards, the ministry were defeated upon

an amendment, pro])osed by Lord Pahnerston, to the

motion for leave to bring in a Bill to regulate tlie ' local

militia.' The amendment consisted in the substitution of

" I,ord Jolm Kti.ssoU, Hans. Deb. vol. cxiv. pp. 103/^, 1075.
' 8eo;;(W, p. i.'U. And particularly Vol. II. c. I.

VOL. 1. L

18S0.
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the word 'general ' for ' local.' It was carried, on Feb-

ruary 20, by 136 votes to 125. On February 23, their

resignation was announced to both Houses.

20. Lord Derby's First Administration.—Feb. 1852.

Instead of sending for Lord Palmerston, as niiglit have

been anticipated, Her Majesty commissioned the Earl

of Derby to form a ministry. He succeeded in the

undertaking, and on February 27 the new Premier ex-

plained the intended policy of his cabinet in the House

of Lords. This administration was confessedly in a mi-

noiity, in the House of Connnons, upon tlie great party

questions.*" Nevertheless, they struggled through the

session in which they had taken office, with the intention

(whicli, for constitutional reasons, was hinted, ratlier

than expressed) of dissolving Parliament in the ensuing

autumn, and of then shaping tlieir course of policy on the

question of Free Trade, and the Corn Laws, according to the

general sentiment of the country, as it miglit be expressed

in the new Parhament. But they were not permitted to

take this course without encountering strenuous opposition.

On March 15, Lord John Pussell warmly contended

tliat the proposed delay in dissolving Parliament, and the

attempt to conduct public business by Lord Derby's

ministry, whilst in an admitted minority in the House of

Commons, was unconstitutional and unprecedented.** He
was followed, at greater length, and to the same effect,

by Sir James Graham. Afterwards, Mr. Gladstone and

liord Palmerston lu'ged that, constitutionally, the new
ministry were bound to give a distinct assurance that, as

soon as the necessary business before Parliament could be

despatched, the crown should be advised to appeal to the

country." In the House of Lords, similar views were

ex
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"' Hans. Deb. vol. cxix. p. 014. " Ibid. p. 1007.
• ihid. pp. 1000, 11 or,, nil.
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cxjiressed by the Didve of Newcastle.'' Lord Derby, in

reply, said that he did not rely on the conduct of Mr. Pitt,

in 1784, as a precedent, not regarding it as a very analo-

gous case ; but he defended his ])osition by referring to

the course adopted by Sir R. Peel, in 1835, when he was

in a minority, in the House of Commons, u])on his as-

sumption of the reins of government, and failed to obtain

a majority upon a dissolution of Parliament. He sus-

tained several serious defeats m the new House, yet he

woidd not resign, saying, ' I hold there is nothing uncon-

stitutional, in the post I fill, and in the fulfilment of my
duty, to persevere in the discharge of those duties to which

my sovereign has called me, in defiance of the majority

that is against me upon any abstract question, and in de-

fiance of any declaration on the part of the House of

Connnons that I ought to bring forward a particular

question, and settle it in a particular manner. I will per-

form my duty until the House shall, by its vote, refuse

its sanction to some measure of importance Avhich I think

necessary to submit to its c 'deration.' Upon this con-

stitutional doctrine, laid down in 1835, Lord Derby de-

clared that he was prepared to abide in 1852. He could

not consent to resign, as he and his party had not sought

office, or brought about his accession to it ; neither would

he give any distinct pledge as to the time when he would

advise a dissolution. He expressed, however, an anxious

desire that an appeal to the country should be made at

the earliest period possible, consistently with the public

welfare. Furthermore, he said that he thought the new
Parliament s;hould be assembled before the close of the

coming autiunn, to ' pronounce its definitive and linal de-

cision."* With this ex})lanation, the leading statesmen in

the House of Lords declared themselves to be satisfied.

A similar annovmcement was made in the House of Com-
mons, on the same day, by Mr. Disraeli, in reply to an

V Hans. Dob. vol. cxix. p. 1207.
' Lord Derby's spoecli, I Inns. Deb. March IW, 18/52.

1-2

1852.



1S52.

148 ANNALS OF THE ADMINISTKATIONS OP ENGLAND.

enquiry by Lord John Russell. On March 22, Lord

Jolm Eussell professed himself content with these expla-

nations, and expressed his willingness to aid the govern-

ment in completing the necessary business without delay.'

The prorogation took place on July 1, and the dis-

solution of Parliament upon the same day. At the close

of the session. Lord Derby ' gratefully acknowledged ' that

his ministry had met 'with no factious opposition,' and

had 'encountered nothing but a fair, legitimate, and con-

stitutional opposition in the other House of Parliament.'^

The new Parliaineiit assembled on November 4. The
returns t +he new House of Commons indicated the

o])inion oi 3 cu mtry to be in favour of a continuance

of the new cv/mme, >• :1 policy, and opposed to any return

to the princi])le of Protection. Accordingly, on Novem-
ber 11, in the debate upon the Address, in answer to

the speech from the throne. Lord Derby stated that he

should bow to the decision of the country, thus unmis-

takably expressed, and should give his unequivocal

adi lesion to that policy.*^ Notwithstanding this frank

avowal, the combination of parties })roved too strong for

the administration, and iij)on the introduction of the

budget by the Chancellor of the Exchequer (Mr. Disraeli),

a debate ensued upon the whole financial policy of the

government, which resulted in a defeat of the ministry,

on December 10, by a majority of ] 9. Next day their

resignation was announced to both Houses of Parliament.

21. Lord Aberdeiui^ Adtnini&tirition.—December 1852.

On December 27, 1852, Lord Aberdeen infonned

the House of Lords that, having been empoAvered by
her Majesty to form a ministry, he had succeeded, in

conjimction with Lord John Kussell, in forming a Coali-

tion Ministrj^ of Conservatives and Liberals, who would

' Hans. Deb. vol. cxix. p. 1400. ' Lords' Dolmtes, 30 June, 18o2.
* ilnns. JDeb. vol. cxxiii. p. C)3.
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agree in ' the maintenance and prudent extension of

Free Trade and the comniorcial and iinancial system es-

tablished by the late Sir liobert Peel.' lie then pro-

ceeded to state the outlines of the policy intended to be

pursued by the new ministry. Both Houses were then

adjourned until Februaiy 10. On that day, Lord John

liussell, as leader of the government in the House of

Commons, ex[)lainod the measures intended to be sub-

mitted to Parliament. The Aberdeen ministry remained

ill office until 1855. Their downfall was occasioned by

internal dissensions and notorious incom[)eteiicy to meet

the crisis of the war with liussia. It was preceded by

the unexpected secession of Lord John Pussell himself,

who resigned on January 2.3, 1855, on acc<: nt of his

inability to resist a pending motion of Mr. 11 buck,

for the appointment of a committee to eiiquiio into the

conduct of the war in the Crimea. This motion Avas

carried, on January 20, by a laige majori(\. It was

regarded as a declaration of want of con lence in the

government. Accordingly, on Februaiy 1, the resig-

nation of ministers was announced to both Houses."

After the Premier had communicated this intelligence to

the Lords, the Duke of Newcastle took the unusual

course of explaining to the IJouse his personal motives

for his conduct in office, and for his resignation. On
February 5, Lord John liussell (in the Commons) entered

into similar ex])lanations, in answer to certain remarks

from the Duke of Newcastle on the aforesaid occasion.

]\[eanwhile, inefTeclual attem])ts had been made, l)oth by

Lord Derby and by Lord John Pussell, at the command

" The nnnounwinoiit was made, in

the Comnions, by I-ord l'aliuer,-<t(in,

the Home Sorretary. The resi^-iui-

tions had notually taken phice be-

fore tlie mcetin;.^ Or the House on

tlio previous sitting (.laniuiry MO),

and wouhl have tieen formally made
known upon the moving of the ad-

jounimeut on that day, on account of

'llic ]>r(sent slatt> of public afl'iiirs,'

but lor till' accidental circnmslaiiLO

of the tiords having adjoururd over

that day. Ti)e Premier liiiving a seat

in the liOnl> it was necessary tiiat tlie

formal anmiiincement of resignation

should proceed first from him. Hans.
Dob. vol. cxxxvi. pp. 12^3, 1201.

1855.
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of tlio queen, to form a new administration ; and Lord

John Russell took tliis op[)ortunity to explain tlic causes

of his failure. This elicited some observations from tlio

ChanceUor of the Exchequer ; but no debate ai'ose upon

either oc(;asiou.

22. Lord Palmerston's First Administration

.

—1855.

1855. On February G, 1855, botli Houses were informed

that her Majesty had empowered Lord Palmerston lo

form a ministry. In the Commons (upon the motion

to adjourn), a short debate took place, in which dis-

satisfaction v/as ex])ressed at the delay in the forma-

tion of a new ministry, and hints were thrown out that,

if further delay occurred, it might become expedient to

address the crown on the subject. On the 8th, Lord

Granville informed tlie House of Lords that Lord Palmer-

ston had succeeded in the task entrusted to him. Bis

lordship briefly explained that no change of policy was

intended by the incoming administration, which was, in

fact, a reconstruction of the preceding one, with some

partial changes, and re-distribution of offices.'' Lord

Derby took this op[)ortunity to enter into explanations in

regard to his own failure to construct a cabinet, which

gave rise to a short debate. But the ordinary ministerial

explanations were defeiTed until the appearance of Lord

Palmerston in the House of Connnons, .after his re-elec-

tion. Until this took place, with the partial excei)tions

above noted, tliere was no political discussion in either

House, although the House of Connnons sat, fo/ the

transaction of ordinary and imopposed business, on

January 30, February 2, 5, G, 7, 8, and 9, when they

adjourned until the IGth instant. ^Mcanwliile, the Chan-

cellor of the Exchequer (Mr. Gladstone), the Com-
missioner of Public Works (Sir W. Molesworth), and

the President of the Board of Control (Sir C. Wood)

^ Ilnns. Dob. vol. cxxxvi. j). I.'IK). An. IJpgisfer, 18oo, p. .^8.
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resumed their ofHces as members of tlic new administra- isr,.-;

tion. Nevertheless, while taking ])art in the debates,

tliey refrained from asserting tlieir ollicial ])osition during

this interregnum, and in the abscnee of their ciiief In

proposing a vote on account in su|)i)ly, on belialf of tin;

Army, upon February 7, the Chiuicellor of the Kx-

chequer said: 'I presume the government are of oj)inion

that it would be the wisli of the House that we siioukl

not proceed with any business, except such as is of ab-

solute necessity, in order that those wlio have acce})ted

office, or who have changed their oflices, in her Majesty's

government— at least the principal meml)ers of it—may
have an opportunity of submitting themselves to their

constituents for their re-election.' '" Upon the re-assem-

bling of the House, on the IGth instant. Lord Palmerston

was present, and entered into the ordinary ministerial

explanations.'' By a resolution of the House of Com-
mons, on March 3, 1857, the Palmerston ministry were i8o7.

censured for the 'violent measures resorted t(.) at Canton

in the late affair of the Arrow.' The House of Lords,

however, a])proved of tlieir conduct and policy upon the

Chinese question, and upon other questions tlie House

of Commons gave them a general su])poi't. They there-

fore resolved to appeal to the country by a dissolution

of Parhament. They were inlhienced in this determi-

nation by the probability tliat it would be didicult lo

form a strong government to work with the existing

House of Commons, which had already lasted fiVG years,

" Hans. Del), vol. cxxxvi. p. 1.')<)'.1. ground of their retircnieiit. AVitli

» On Fobruai'v 2'2, it was an- tin; consent ol' tlit? Premier, and lii.s

nouuoed that Mr. 'iliidstone, ^Fr. non- colleaguefi, the eonimitlee w.'i.s

Sidney Ilorhort, and Sir J. Oraliani, appointed. (Hans. Deb. vol. oxxxvi.

had retired from the new cabinet; jip. 17.>'">. J'Siio.) On July lO, I.onl

they were .speedily replaced, however, Jcdin l{u>sell resi).qied ollice, on ae-

bv Sir Ct. ('. Lewis, Lord John 1 Jus- count of iiniiuiidversions in I'arliji-

sell, and ^Ir. Vernon Smith. The lueiit, and out of doors, upon his con-

ex-ministers made their exjilanutions duel as Minister I'lenipofentiary at

on the followinfT <lay, alleging Iheir Vieima, Sir Iv Hulwer-Lytton haviu}?

stronjr objection.^ to the proposed j^iven notiei> of motion for a vote of

committee of enquiry into tlio i>tato censure upon him. Auu. Hog, \6ou,

of the army before Sebastopol, as the p. 154.



I*

152 ANNALS OF THE ADMINISTRATIONS OF KNGLAND.

witliin vvhicli period tliore liacl been three diflereiit ad-

ministrations/ The Cliineso question excited veiy little

interest at tlie hustings, but the name of ' Pahnerston

'

was the rallying cry at almost every constituency. The
result of the elections was the return of an increased

majority of members to support the administration of

that popular nol)leman/' lint ere long a still more dif-

ficult bone of contention arose. At the conunencement

1808. of the year 1858, there was much excitement in England

and France in consequence of the discoveiy of a nefarious

plot, against the life of the Emperor of the French, by a

foreign refugee resident in London. This occasioned n

di])lomatic corres])ondence between the two govern-

ments, and led to tlie introduction, by Lord Palmerston,

of a ]Vill into Parliament to amend the law in relation to

the crime of cons])iracy to commit murder. Ikit certain

expressions in a despatch froui the French minister for

Foreign AHiiirs, imjmgning the sacred right of asylum,

and tlie sulliciency and enforcement of the existing law

a])plicable to the case, gave ofl'ence to the House of

Commons. While they were willing to agree to any

amendment that might be required to satisfy the ends

of justice, they disclaimed the right of the French go-

vernment to dictate iqion a matter of internal legislation;

and they considered that the objectionable ])ortions of

the despatch in question should have been formally

answered by the Foreign ScK'i'etary before the initiation

of further legislation iq)on the subject.*^ These opinions

were end)odied by Mr. Milner Gibson in an amendment

which, on February 19, he proposed to the second read-

ing of the Bill, and which was carried by a majority

of 19 (231 to 215) against the government. On this

occasion it was clear that the feeling of the country con-

' Hans. Dc'b. vol. cxliv. pp. 1885, couklbe raisod ; nnd threo voavslator,

181U. its provif<ioiia avito silently ailiuittcd

» Ann. l^eg. 1857, pp. 83, 84. to a pkico in onr loviscd criminal

'To the nieasuro ili^vU, apart laws.'—May, Co/ixt. Hist, vol. ii.

from the circiuustanco.s under which p. oOl. 24 & 25 A'ict. c. 100, § 4.

it was offered, no valid objection
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cuiTcd with the majority of the House of Commons

;

and notwithstanding the general ^uj)i)ort afl'orded by the

House to the ministry, and the fact that the only party

m Parliament which was capable of assuming ollice was

neither strong in numbers nor high in i)opular favour,

it was evident a vote of censure so emphatic left the

ministry no alternative but to resign. *" Accordingly, at

the next meeting of the House, Lord I'almerston an-

nounced their retirement from odice.

23. Lord Derby 8 Second AdinlniMrntlon.—1858.

On February 22, 1858, it was intimated Uiat the

Earl of Derby had been sent for and commissioned to

form a new administration. Although imable to com-

mand a majority in the House of Commons,'' the noble

carl consented to take ollice, and succeeded in construct-

ing an elhcient cabinet. On March 1, he made his

ministerial statement in the House of L* ids, and both

Houses then adjourned foi* eleven days, to admit of

the new ministers, in the Commons, going for re-elec-

tion. Sliortly after this recess (on March 15), Lord

Malmesbury (the Foreign Secretary) laid on the table of

the House of Lords a correspondence that had taken

place between her Majesty's ministers, since their acces-

sion to office, and the French government, whi(;h corre-

spondence, he stated, had terminated in all honour and

good feeling on both sides. On May 11, a breach

was made in the ministeiial ranks by the resignation

of Lord EUenborough (the Fresidcnt of the lioard of

Control), on account of complaints in Parliament that

he had unwisely and precipitately published a secret

despatch to the Governor-General of India, animadvert-

ing upon a proclamation about to be issued in Lidia.

On March i, 1850, l\tr. Walpole (the Home Secretary),

and Mr. Henley (the President of the Board of Trade)

^ An. lieg. 18o8, p. GO. bcra of the existing House of Com-
° 8oo Ilnn.s. Deb. vol. cliv. p. 111. nions woo supporltrs of the govern-

In fact, only one-third of the mem- nient. Ihkl. p. iL'u.

1858.

1859.
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informed the House of Commons tliat they liad retired

from tlie ministry, on account of their objections to some

of tlie provisions of tlie government lleform liill. Owing

hi part to the forl)earan('e of their pohtical opponents,

and also to a general disposition, botli in and out of Parlia-

ment, to give the Conservative ministry a fair trial, tht^y

were permitted to carry on the government without ob-

struction, or factious oppositicm, until the introduction

of this measure. The scheme of Ueform pr(»pounded on

the part of the Conservatives excited, however, great

hostility for various and widely dillerent reasons. Lord

John liussell skilfully availed himselC of the prevalent

dissatisfaction to fi^restall tiie committal of the Bill— at

which stage the n»ini>try exj)resscd tiicir readiness to

considc. any pro])osed amendments of detail, and to

endeavour to m;ike their measure generally acceptable

—

by moving an amendment u[)on the second reading,

condemnatory, in general terms, of its principle. On
March ol, this amendment wtis carried against the go-

vernment.

On April 4, ministers announced their intention of

a.!)pealing to the counliy by a dissolution of I'ai'liameiit.

In communicating this intention to the House of Lords,

the Tienru'r adveited to some remarks which had fallen

from Lord Tahnerston, in a re«'ent debate in the otlu'i*

House, to the ellect that the ministiv, notwithstainiiiig

this defeat, ' should in* permitted neither to retiic, nor to

dissolve, nor to withdraw the Hill,' but siiould remain in

their places, ' to do t>ur bidding.' Repudiating the idea

that he eould consent to occupy such an ignominious and

unconstitutional po.^ition, his lordship proceeded to eiHjuire

where any authority could be fountl to justify any restric-

tion upon the prerogative of the crown to di.-^solve Tarlia-

ment at any tinu; and upon any occasion.'' He asserted

that ever since the memorable case of 1781— ' which re-

th

•• Ou April <l, (,onl raliiicr-ton Kfriiclimi of lii^ fonmrruiuiuUs, Sou

Umk (H'rii."*n>n lo (iir<cliiiiii tliin cmi- poff, )>. loO.
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coiled upon the lieads of its authors—there has been no

attempt to interfere with the prerogative of the erown to

dissolve rarliamcnt when and for what reason it thought

fit.' lie then declared that, with the unanimous consent

of his colleagues, he had assumed the responsibility of

advising the Ciueen, uidess she preferred to accept their

resignation of oilice, to dissolve the pi'esent Parliament,

' so soon a" it could be done consistently with the dis-

charge of those duties, and the performance of that

amount of business which is indis[)ensable before a disso-

lution can take place
;

' and that lier ^hijesty h;ul been

pleased to sanction this appeal to the judgment and de-

cision of the ])eople. But in regard to the issue upon

which the ministrv would go the country, Lord Derby

distinctly stated that it slK)uld be wholly irrespective of

the merits of their Keform l^ill, or of the general question

of rarliamentary lieform. The aj)pcal would be made;

' on a h}uch laiger and broader (piestion,' as to whether

the country would sup])oit the ministry in whom the

(Sovereign had bestowed her confidence, and who iiad

endeavoured, by their ])ublic conduct, to deserve the;

confidence which the House of Conunons had withheld."

In reply, Lord Ciranville, as leader of the Opposition,

complained of Lord Derby for not stating 'exactly the

polity upon which the ap[)eal ' to the countiy was to bo

made.' On the same day, a similar statenu-nt was ma(le

to the House of Oommons by the Chancellor of the Lx-

chcrpier(Mr. Disraeli). He remarked that, ' eviT since tiie

conmiencement of the session, tlu» goverinnent had found

itself fre(pu'ntly in minorities, and that, too, in many in-

stances, on subjects of no mean importance.' Ihit while

regarding their position as a painful one, they hud hitherto

refiaincd from making it the subject of a ( onmumication

to the House, for various reasons, arising «)Ut of the state

of piirtii's, of the foreign relations of the crown, and of

ir,-)*).

• Ifims. 1),I.. \nl. iliii. pp. 1280-1201. ' lU p. 12tH
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their desire to fulfil tlieir pledge to introdure a Iveforin

]5ill. ]Jut they considered tiie vote on the second reading

of that measure to be a censure upon tlie government,

wliich virtually deprived tlieni of all authority. They

had accordingly advised the Queen to dissolve Parlia-

ment, in hopes that, hy ' recurring to the sense of her

people, a state of affairs might he brought about which

might be more conducive to the ])ublic interest.' He
characterised the intended dissolution as an '{i])peal to

the country on our personal position.'** In reply, Litrd

Palnun'ston acknowledgcil the right of the government to

advise the dissolution, sjivinij, ' wa recoirnise the ri'dit of

the crown u])on any occnsion to appeal from the House

of Connnons to the country. We mtiy think it more or

less advisable to make that ap|)eal, but when su<'h an

intention is announced, I am pcisuadcd that this House

will concur with government in accelerating as much as

possible the moment W y dissolving,' with the imderstand-

ing ' that rarlianu'iit nui>t meet at the earliest moment
at which the writs are rcluniable.' IFc also admitted

that ' the government may say that the rpicstion put to

the country is whether it has entire conlidiMice in them,

or whether it jjit'lers any other combination of men
;

although he contended that ))ractically the (Uiestion of

Ikcfbrm would be the issue that the country would

decide.'' On Apii| (», Lord ralnierston entered into

))ei"sonal explanations in reply to what fell from J^ord

Derbv «)n the Ith instant, lie denied the construe-

tion put by the i'reniiei" u)»on his I'eniaiks on a foiiner

occasion, and declared that no one who knew anvthiiiif

of the Jhilish constitution could (piestion the pi'crogtitive

of the ci(>W!J, upon the advice ol' resjxmsible ministers,

' to diss(.lve Pai'liaiiient at any period of tii(> year, or in

any state whatever of the public l)usiness that they

may think a lit op|)ortunity of so dimig.' Neverthe-

less, 'it is obvious that the advisers of tlu' ci-own

call

vie

an(|
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« Hnii'i. \h'h. vol. cliii.
i.j..

l;U)i>-l.*J07. " lbifl.]^l^. I.JIO. l.'JII.
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eaiuiot, without great inconvenience to tlie public ser-

vice, recommend the Sovereign to dissolve Parliament,

and carry that recommendation into elVect, unless the

Hcjuse of Commons makes itself a party to the trans-

action, accelerates its proceedings, and concurs in the tem-

porary expedients which are necessary in order to place

the public business in a ])osition in which a dissolution

would not be attended with inconvenience.' For it would

have been perfectly constituti(^nal for the House, undrr

existing circumstances, to refuse to be a i)aity to the

ai>ruj)t and premature termination of the ses ion, and to

interpose their advice between that tendered to her Ma-

jesty by her responsible ministers and the act of di>solu-

tion, by an 'address to the crown, praying that it would

neither dissolve nor })ror(^gue rarliaiiu'iit until the House

had had the opj)ortunity of considering jinother Iveform

Hill, to be ])resented by the Government;' or 'to address

the cnnvn to dismiss the present ministers.'' His lordship,

however, would not ailvise the House to ado[>t either of

these courses, but thought it far better to 'acci'ijt the

challenge of her Mnjesty's ministers, and appeal to the

sense of the j)eople ' without del.'iy. Some further dis-

cussion ensued as to the issue u[)on which the government

intended to gi> to the hustings. The Opposition persisted

ill assertiiiLX that the; issue for the couiiliv to decide was

the propriety of their Ivefonn ])olicy ; but the Home
Secritary (Mr. Sothenm-i'lstcourt) maintained that Mlie

real (piestion at issue for the country to considi-r was

whether the <(overnment should be canied on bv the

present ministers, or whether power should be transferred

to other hands.'^ The i)rorogatioii of rarlianient took

place on April 1'.), 1S.')1), luid the dissolution on the

li.'lrd. The new ParliaUKMif assembled on M;iv ''>\.

On the motion for an .\ddress in aii>wer to the speech

1859.

' Hftn<*. I)il). vol. r'.iii. ]]. 1-115. iho Is^ir wliirli flic hcrhy ^rovcrn-

Ami !*<•• Sii( 1. (iri\'s ii'iiiark^ oil tliiH nwiit put In tlw jiodiiIc, nixt wliii-li

jMiiiil, |». I HH, wih ill ( iijfil ii^'iiiii-l tlii'in. S('i< //(/f/.

J Iliiil.
J).

1 lL*'.». 'I'liis wns in fuel vol. iliv. pp. Ill, 117.
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from the throne, an amendment was pir voscfl, h\ the

IIou:: J of Commons, on Jnne 7, ropresenfing that tlio

present advisers of lier Majesty did not jh^s.^^ei's iac con-

fidence of tliis House, or of the country. After thioe

ni^lits' debate, tlie amendment was carried, by a majority

of 13. The division upon this question was tlic hirgest

on record. Tliere were G38 members present out of G54.''

The ministiy tliereupon innnediately resiffued office ; Imt

tlieir resignation was not formally announced to bothllouNes

until June 17.' At this jimcture the queen fu'st com-

missioned Earl Granville to form a ministry, but as soon

as that nobleman found ' that a better and a stronixer

arrangement might be lUade, he at once requested her

]\Iajesty to absolve him from the task.'"* Loul ralmerston

was then connnanded to undertake it.

24. Lord Palmerston's Second Administration.—1 vS59.

On June 17, the Houses were informed thi'i Lord

Pahnerston had been empowered to form a.i nd'.ninistra-

tion. On June 22, the new writs were ordered; and an

adjournment took j)lace until the oOth instant, i>n which

(lav the new IVemier made his ministerial stauiiient to

the House of Connnons. This ministry lasted for upwards

of six years, and was fmallv broken ui) by the death of

Lord ralmerstt i, which o ^' ed on October 18, 1805.

po^

to

few

go\

nai

anc

Tra

Iti

25. Karl Ihif^scirs Second Adniinisfration.—18G5.

inoi'j. A few dtiys after the decease of the veteran liOrd

ralmerston, which occurred on October 18, 18G5, being

within two days of the compleiion of his eighty-first year,

h'arl Kussell, the k^ecretary of State for Foreign Alliiirs, and

the most experienced and prominent member of the ad-

ministration, who had already once before tilled the oHice

1!

^ Tr.in^, Dol.. vn!. cHv. {.. M(i. An. 4L>.'{, 4:U.

is.V.t. t'liri

' 11;

'iiicl'

Ills. I lob.1. viil. rliv.
l»p.

\'2'2,

lbnl.
i>.

\')'i
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0£ Premier, was called upon by the queen to assume that

position. The lead of t] , e House of C( )mmons was assign* -1

to Mr. Gladstone, the Chanceiior of the Exchequer. A
few minor alterations were made lU the jwrsonnel of the

government, and two new members introduced therein,

namely, Mr. Forster, as Under-Secretary of the Colonies,

and Mr. Goschen, lirst as Vice-rresident of the Board of

Trade, and, after a few weeks, as Chancellor of the

Duchy of Lancaster, with a seat in the cabinet." Other-

wise, the political character of the new ministry resembled

that of Lord ralmerstcm, although in the loss of that gifted

and ])()[)idar statesman it failed to acquire the same

amount of confidence and respect from the various parties

into whicli the llousc of Connnons was divided. Three

months before Lord ralmerston's death, a general election

had taken ])lace, and the returns to the new I'arliament

appeai'cd to have somewhat added to the strength of

ministers, and to have given them a majority of about

seventy over their political oi)])onents.

A Keform 15ill was ])romised in the speech from the

throne, at the opening of rarliament. Some delay oc-

curred in the production of this measure, and when at

length it was brought in, it consisted of a j)ait only of the

government scheme, in the shape of a Jiill for tiie reduc-

ti(Mi of tlie franchise. It was stated that the necessary com-

l)lement, of a liill 'iov there distribution of seats, would not

be introduced until the following session. This arrange-

ment pr(»duccd great dissatisfaction in the IT' use, and

ministers were nt length obliged t(^ bring in their Seats

Bill without fm'ther delay, in order that the complete

scheme of Ueform might be discusscnl in Committee of the

whole House. After several minor di^comfituro on the

(jueslion of Befitrm, uiinisters were defeated oii May 28,

18GG.

he onice
on a motion, wlii'-h was carru'd against them, tor an in-

struction to the committee on the Bill to provide theivin

" Aiiiiunl I{»'f,M.i(or, LSdo. \\ loO.
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m
III

§

for the better prevention of bribery and corruption at

elections." They were again defeated, in committee, on

June 18, by a resohition to amend the 5th cUiuse (con-

cerning the occupation francliise ibr borough voters) by

striking out tlie words ' clear yearly,' with a view to

the insertion of ' ratable ' instead tliereof.'' Eegarding

this decision as equivalent to a vote of want of confidence,

ministers immediately tendered their resignations. The

queen was, at the time, at Balmoral Castle, in Scotland, a

circumstance which occasioned some delay, liut, on

learning the intenti(ms of ministers, her Majesty expressed

her desire that they woukl not persist in retiring from

oflice in the existing state of public aflliirs, especially upon

the Continent—where a war betv/een Austria, Italy, and

I'russia, was on the eve of taking place—and declared her

opinion that a mere defeat upon a question of detail, which

was capable of adjustment, did not call for such serious

conse(piences. In deference to this opinion the matter

remained in abeyance until the queen, on her return from

Scotland, shonld be able to contei* personally with her

miui-ters. On June 20, the T^'emier and the Chancellor

of the Exchequer had an audience with the queen, at

Windsor Castle, at which her ^Mnjestv was informed that

ministers persevered in tendering their resignations. They
were accordiiigly accepted ; and full explanations of the

grounds of tlicir retirement from ollice were given, cm

that day, to l)oth Thmses of TarliMment. Earl lUissell's

slutement, in the House of Lords, gave rise to speeches

iVom Earls Derby, Gr.uiville, and Grey, upon the minis-

terial crisis. ^Ir. Gladstone's statement, in the House of

C >5Mmon<^\ elicited no remarks from any other member.

2(). Eurl of A'/%'.y T/u'rd AdiniNi^tmtion.— lHGQ.

isf'rt. On June 28, the House of Connnons was informed that

tile Earl ^ f Derby had received the queen's connnands to

» II(Ui8. Dob. vol. i-l.\.\.\iii. \\. l.*M4. »' .hit/, vol. clxxxiv. p. 630.
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form an administration.'' Adjournments of ])Oth Houses

took place from time to time, until July 0, when new
writs were moved for in the House of Commons on behalf

of the incoming administration. But no observations were

made upon this occasion. On Monday, July 1), however,

the new premier, the Earl of Derby, made his ministerial

statement to the House of Lords. lie said it had been

the wish of the (iueen, and his own endeavour, that he

should be able 'to form a government composed, no

doubt, in the main, from the Conservative })arty, but

formed on an enlarged basis, capable of including within

it some ])ers()ns either opposed to us, or who had been

supporters, or even membi'rs, of the late government.'

By ' enlarginl basis ' hln lordship meant, ' enl.nged, not as

to princi|)les, but as to persons,' and not ' a government

of coalition ;
' by whicth he understood 'a government of

men of dillerent parties, in which each, to a greater or

less extent, sacrilices his individual opinions for the pur-

pose of obtaining united political strenglh.' Being un-

successful in his attempt to ol)tain any such 'extraneous

aid,' Earl Derby proceeded to foi-in a ministry from the

ranks of the C(Miservative ])arty, which was accepted by

the (iueen. His lordship then ex[)lained the general

])riiiciples upon which he ])ro|)osed to carry on the go-

vermnenl. He was followed by I'larl Busscll, Avho com-

mented upon one or two topics of the premier's speech
;

but no further discussion took place.' After the return

of the new ministers, who had vacated their seats in the

House of Connnons by ac(;('[)ting odice, the business of

the session was brought to a speedy termination, and

Parliament was prorogued ujion August 10. Although

the Conservative parly was in an acknowl(!dge(l minority

in the House of C'unmons, ministers met with no factious or

luigenerous opposition in winding up the public business.

1866.

'' Put il wnM (»n Tui'sdny. .Tiint> 20, form ii niiiiiHtrv

tliiit tin- (^AU'cn intimatnl her dfnirc d.vx.xiv. ji. I'M.

to tlio ICiirl of Dcrbv tlmt lie should ' Ibid. pp. 7l'(J—750.

VOL. L II
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CHAPTEE IV.

THE SOVEREIGN.

The supreme executive authority of the state in all

matters, civil and military, together with jurisdiction and

supremacy over all causes and ])ersons ecclesiastical in

the realm, belongs to the sovereign of the British Empire,

by virtue of his kingly office ; for he is the fountain of

all state authority, dignity, and honour, nnd the source

of all political jurisdiction therein, lie is also the head

of the Imperial Legislature, which derives its existence

from the crown, and a component part of every local

legislature throughout his dominions. In all that con-

cerns the outward life of the empire, and its relations

with other countries or provinces, tlie sovereign is the

visible representative of the state. It is his especial pre-

rogative to declare war and to make peace, and also to

contract alliances Avith foreign nations.

Preeminence, perfection, and perpetuity are acknow-

ledged attributes of the Crown of England in its political

capacity. The crown is hereditary, but in the eye of

the law 'the king never dies.' The decease of a reif^nini:'

monarch is usually termed his demise ; which siguifies

that, in consequence of the disunion of the king's natural

body from his body-politic, the kingdom is transferred

or demised to his successor, and so the royal dignity

remains ])erpetual.*

After their accession to the throne in the natural order,

the sovereigns of England are consecrated to their high

Supremacy
of the

sovereign.

Perpetuity

of the king-

ly otfico.

» Broom's TiOgal Maxini8, 4th ed. pp. 48, CI.



168 THE SOVEREIGX.

Corona-

tion,

Personal

irresponsi-

bility ofthe

sovereign.

\

His subjec-

tion to tlie

law.

Succession

to the

Ci'own.

office in the solemnity of a royal coronation at West-

minster Abbey. This rite is performed by the Archbishop

of Canterbury, assisted by other prelates of the English

Church, in the presence of tlie nobihty. By this solemn

act the Divine sanction is imparted to tlie English mon-
archy, and the whole fabric of our political and social

order is strengthened and confirmed."

From the supreme dignity and preeminence of the

crown, it naturally follows that the king is personally

amenable to no earthly tribunal whatsoever, because all

tribunals in the realm are presumed to derive their autho-

rity from him, and none are empowered to exercise

autliority or jurisdiction over him. The royal person,

moreover, is by lav/ sacred and inviolable, and the

sovereign is personally irresponsible for all acts of

government.''

But while the power of the sovereign is supreme in

point of jurisdiction, it is neither absolute nor unlimited

in extent ; for it is a maxim of the common law, that al-

though the king is under no man, yet he is in subjection

to God an.d the law, for the law makes the king.* And
though the monarch is not personally responsible to any

liuman tribunal for the exercise of the functions of royalty,

yet these functions appertain to him in his political capa-

city, are regulated by law, and must be discharged for the

public welfare, and not merely to gratify his personal

hiclinations. For the king is bound to govern his people

according' to law.^

Succession to the Crown of England has ahvcays been

hereditary ; but even this right is iield subject to liinita-

•" See Bageliot on tho Eug. Const.,

in Forlnif^litly Itoview,Any. 15, 18G5,

pp. IOC), 108.

Hrooni's Lcfral !Maxim,^, 4tli od.

?. 54; Howycr, Const. Law, pp. l.'Jl

40; Atkinson's I'apinii

<" l^roora's T.oK'al Maxini.s, p. 48
40; Atkinson's I'apinio'i, p. 83,

l^roora's T.og'al Maxims, p.

Broom, Const. Law, p. 0;*.. And

see in De Lnlme, book i. cliap. viii.,

the manner in whieli tlio several

prerogatives of tlio crown are limited

and rostraineii by law, and tln-ir

exercise subjected to the general con-
trol of Parliament. See al-o j>'),if,

Chap, v., On the Royal Preroga-

tivo iu connection with iVrliament.
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tion and control by the High Court of Parliament. For-

merly the crown went to the next heir ; but since the Act

of Settlement the inheritance is conditional, being limited

to heirs of the body of tlie Princess Sophia of Hanover,

being Protestant members of the Church of England, and

married only to Piotestants.'

As a pledge and security for the rightful exercise of Responsi-

every act of royal authority, it is required by the constitu- Ji'ln^stoJg

tion that the ministers of state for tlie time being shall ^^^^
»^f

^ "^

be held responsible to Parliament and to the law of the

land for all public acts of the crown. This responsibility,

moreover, is not merely for affairs of state which have

been transacted by ministers in the name and on tlie

behalf of the crown, or by the king himself upon the

advice of ministers, but it extends to measures that might

possibly be known to have emanated directly from tlie

sovereign. If, then, the sovereign command an vuilawful

act to be done, the offence of the instrument is not there-

by indemnified ; for though the king is not personally

subject to the coercive power of the law, yet in many
cases his commands are under its directive power, whicli

makes the act itself invalid if it be unlawful, and so

renders the instrument of its execution obnoxious to

punishment.* The personal command of the king, says

Lord John Eussell, is no excuse for a wrong administra-

tion of power. Lord Danby was impeached for a letter

which contained a postscript in the king's own hand,

declaring that it had been written by his order. And
although the king is the fountain of justice, a commitment

by his own direction has been held to be void, because

there was no minister responsible for it.** In a constitu-

i

1:
,

M2& 1.3 Will. III. c. 2.

B Broom's Lepal Maxims, p. 54.

' A king, however limited his powers

may be, is, in all modern constitu-

tions, personally irresponsible. His

command is no justification of any

illegal act done by another, but no

constitutional monarchy seems to

supply any ordinary means of punish-
ing an illegal act done by the Icing's

own hands.'

—

U. A. Freeman, in

National Review, November 1804,

p. ; and see Cox, Eng. Govt,

pp. 30, 408-416.
" Kussell, Eng. Const, p. 1/50. See

Broom, Const. Law, pp. 244, 210,015.
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tional point of view, so universal is the operation of this

rule, that there is not a moment in the king's life, from his

accession to his demise, during which there is not some

one responsible to Parliament for his public conduct;

and ' there can be no exercise of the crown's authority

for which it must not find some minister wilhng to make
liimself responsible." Accordingly, whenever the royal

sign-manual is used, it is necessary that it should be

countersigned by a responsible minister, for the purpose

of rendering it constitutionally valid and authoritative.^

If a peer of the realm desire to avail himself of his

privilege of peerage to solicit an audience of the sove-

reign, to make any representations on public affairs, it is

necessary that he should apply for an interview through

the medium of the Secretary of State for tlie Home
Department.'' And all letters or reports on public affairs

Communi- intended for the government of Great Bi'itain must be

foreLr'^^^
addressed to the king's minister, not to the sovereign

powers, &c. personally ; that is to say, to tlie secretary of state to

whose department tlieir subject-matter would properly

belong.'

Wlien Napoleon Bonaparte was First Consul of France, lie dis-

regarded this constitutional rule, and addressed a letter containing

proposals of peace between France and England to the king himself

;

but it was acknowledged and answered by the Foreign Secretary,

If it were fitting that the sovereign should receive such a communi-

cation without the interposition of a minister, there would be no

reason why he should not deal Avith it on his own authority.™

In 1810 a A'iolation of this rule was made the subject of par-

liamentary inquiry. Lord Chatham, being at the time a privy

througli

iiiiiiistcrs

• See Lords Ersldne and Ilollnnd's

speeches, in Hans. Dob. vol. ix.

pp. 80.'}, 414; Mr. Adam's speech,

ilnd. vol. xvi. p. 8**»*; Sh- II. Nico-

las, Pro. Privy Coun. vol. vi. p. cc.

;

nnd Grey's Pari. Govt., new cd.

p. 320 n.

^ Park, Lectures on the Dogmas
of the Constitution, p. '.\^

; Sir G. C.

Lewis, in Hans. Deb. vol. clxv.

p. 1480. The sovereign's signature is

first appended, afterwards tliat of tlie

secretary of state. liep. Com. on
Pub. Accounts, 1805, l<:v.2080, 21 8o.

" Hans. Deb. vol. clxxx. ii. 340.
' Lord John llussell, iliid., vol.

cxxx. p. 100.
"* Canning and his Times, by

Stapleton, p. 47.
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councillor and a cabinet minister, accepted the post of commander official ro-

of the expedition to the Scheldt. On hb return to England, ho P<>i't« to bo

presented to the king, at a private interview, a nai'rative, drawn up "}
,

by himself, of the conduct of the expedition, in which he criminated minister.

one of his colleagues in the ministry, and brought serious charges

against an admiral who had been employed conjointly with himself

in the expedition. Ho did this unlcnown to any other cabinet

minister, and requested the king not to communicate the paper to

anyone, at least for a time. The document remained in the king's

possession for nearly a month, when liord Chatham asked to have

it returned to him, in order that ho might make some alterations in

it. Upon receipt of the paper. Lord Chatham expunged a paragraph

therein, and returned it to his Majesty. When the narrative again

reached his hands, the king directed that it should be forwarded to

the Secretary of State, for the purpose of making it an official paper.

It was afterwards transmitted to the House of Commons, Avhen its

peculiar history transpired." The House called for the attendance

of Lord Chatham at tlio bar, and questioned him as to whether ho

had, on any other occasion, made such a communication to the king

;

but he refused to answer, and, being a peer, could not be compelled

to do so. Whei'eupon, on February 23, on motion of Mr. Whit-

bread, the House agreed to an address to the king (on division,

against ministers), prapng for copies of all reports or papers at any

time submitted to his Majesty by Lord Chatham relative to tho

expedition to tho Scheldt. During the debate Lord Chatham's

conduct was strongly reprobated by Mr. Canning and other con-

stitutional authorities, who contended that whilst his lordship, as a

member of the cabinet, was equally I'esponsible with the rest of hia

colleagues for the wisdom or policy of the said expedition, yet that

in his capacity of commander he Avas responsible to the king,

through the seci'etary of state ; and that ho was bound to present

his report through the regular constitutional channel—namely, the

secretary of state, or the commandei'-in-chief of the army. His

position was compared with that of a minister at a foreign court,

who, on being appointed to office under tho royal sign-manual, is

always formally instructed to conform to the orders and correspond

with the secretary of state through whom he has received his

appointment. Lord Chatham's instructions had been similarly })re-

pared, and there was nothing in his peculiar position of privy

councillor and cabinet minister to justify his passing by the secre-

tary of state, in communicating with his ^Majesty upon a public

matter." In rcjily to their address, the king made known to the

House of Commons the circumstances under which ho had received

" Pari. Deb. vol. xv. p. 482. Ibid. p. 581.
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Secretary

of state.

Lord Chatliam'y communication, and stated that no otlier reports or

papers concerning the Scheldt expedition had been presented to him
by that nobieman.P On March 2 Mr. Whitbread submitted to the

House resolutions of censure upon Lord Chatham for his uncon-

stitutional conduct. The previous question was proposed thereupon,

on the part of the administration, and negatived. But an amend-

ment, proposed by Mr. Canning, modifying the terms of censure,

was accepted by Mr. Whitbread, and agreed to by the House. It

was then moved that the resolutions be communicated to the king

;

but the opinion being generally entertained that the sense of the

House in regard to this transaction had been sufficiently expressed

by the recording of the resolutions upon the journals, and that it

would not be consistent with the dignity of the House to proceed

any farther in the matter, this motion was withdrawn.^ In conse-

quence of this vote of the House, Lord Chatham retired from the

ministry, and was succeeded as Master-General of the Ordnance by

Lord Mulgrave. A month elapsed after the formal resignation of

Lord Chatham before his successor wo-s appointed, during which

interval, as is customary ^n respect to patent offices, his lordship

continued to discharge the duties of the situation ; abstaining, how-

ever, from advising in the cabinet, and from attending upon his

Majesty with official reports, &c. Neveitheless, his continuing to

perform official duty, under the peculiar circumstances of his

position, gave rise to remarks in the House of Commons."^ But the

constitutional law which he had infringed had been sufficiently

vindicated by his enforced retirement from office, and any further

proceedings would have been unnecessary.'

The recognised channel of approach to the pv ."son of

the sovereign is by means of a secretary of state, and

it is through such an officer that the royal pleasure is

communicated in regard to acts of government. When-

ever the sovereign is temporarily absent from his usual

places of residence, it is necessary that a secretary of

state should be in attendance upon him ; and at every inter-

view between the sovereign and the minister of any foreign

coiu't, it is the duty of the Secretary of State for Foreign

Affairs to be present. Private communication between a

king of England and foreign ministers is contrary to the

P Pari. Deb. vol. xv. p.
•J Ihid. vol. xvi. p, 12,*

' Ibid. p. 735.

002. * Kniglit's Hist, of England, vol.

vii. p. 527: Ediub. llev. vol. cviii.

p. 320.
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spirit and practice of the British constitution. George III.

invariably respected this rule. During the reign of his

successor it was not so strictly adhered to ; but upon the

appointment of Mr. Canning as foreign secretary, he re-

stored and maintained the constitutional u^age.*

While the sovereign, as the fountain of justice and the xhoking

source of all political authority and iurisdiction in the ™"«^ '^i-

I
11

"
•

ways act

realm, is presumed to be personally present in every coiu't through a

of law, and especially in the High Court of Parliament,
'"""''*'''^*

justice must be dispensed and laws enacted in the king's

name, in strict conformity to the laws, usages, and customs

of the constitution. And by the common law itself, and

more especially since the formal recognition of the doctrine

of ministerial responsibility, the sovereign of England is

constitutionally delDarred from the public exercise of any

functions of royalty, except such as are necessary to

express the royal pleasure in regard to acts of state

which have been advised or concurred in by constitu-

tional ministers. For example, although in the eye of

the law the king is always present in all his courts, he is

not above the law, and cannot personally assume to

decide any case, civil or criminal, but must do so by liis

judges." And when any judicial act is by any Act of

Parliament referred to the king, it is understood to be

done in some court of justice according to the law.' And
though the sovereign may be present in the House of

Lords at any time during the deliberations of that House,

seated upon the throne, yet he may not interfere or take

part in any of its proceedings, except wlien he comes

in state for the exercise of the royal i^rerogatives. Up
to the reign of Queen Anne it was customaiy for the

sovereign to attend debates in the House of Lords as a

* Stapleton, Canning: and his Times, Fischel, Eng. Const, p. 238; and

p. 430. Lord Camden's Judgment in Ship-
" Broom's Const. Law, pp. 145- ley's case, wherein the 'dng Lad been

148. appealed to, as visitor of a collego
' Stephen's Hlackstone, vol. ii. '.rbich was a royal foundation,

p. 483
J
2 Co. Inst. p. 180 ; and see
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Develop-
ment of

ministerial

responsi-

bility.

spectator, and liis presence was duly recorded in the jour-

mi\ii ; but since tlie accession of George I. this questionable

practice, which might be used to overawe the assembly

and influence their debates, has been wisely discontinued.*

And although the king is tlie acknowledged head of the

military forces of the empire, no English monarch has

tal'on the field in person since the siege of Dettingen by
George II. 'A contrary practice,' says a recent writer

on the English Constitution, ' would not accord with

modern parliamentary usage.'"

The great principle of ministerial responsibility for

every act of sovereignty, and its legitimate result, in

limiting the personal action of the sovereign in state affairs

to formal and representative occasions, is a natural con-

sequence of the system of parliamentary government

which was established by the Revolution of 1G88. It is

based upon the fundamental doctrine that the king him-

self ' can do no wrong,' a maxim the true meaning of

Avhich has been discussed in a former chapter.'^ The
doctrine of ministerial responsibility has been contended

for, more or less emphatically, from an early period

;

although we do not find it distinctly asserted, according

to the modern interpretation of it, until the reign of

George II.' During the earlier part of the reign of

George III. this doctrine continued in an unsettled state.

In 1770 we find Dr. Johnson, who was a professed

Toiy, arguing that ' a prince of ability might and should

be the directing soul and spirit of his own adminis-

tration—in short, his own minister, and not the mere

head of a party ; and then, and net till then, would the

royal dignity be sincerely respected.'* This passage

seems to claim for the king that he should govern as well

as reign. In Russell's ' Memorials of Fox,' under the

date of 1778, it is stated that about this time Lord George

" May, Pari. Prac. ed. 1863, p. 425. » Ante, p. 41. And see further on
» Fiscliel, Eng. Const, p. 13'J. this subject. Vol. II. c. 1.

y See imte^ p. 40. * Boswell's Johnson, vol. iii. p. 131,

G
k
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Germaine asserted in the House of Commons ' that tlie

king was his own minister, whicli Charles Fox took up

admirably, lamenting that his Majesty was Ids own im-

advised minister.'^ But, as we have already seen in our

introductory survey of the history of parliamentary go-

vernment, the Whigs and Tories at this time differed

radically in their ideas upon this point, and neither party

held what is now considered to be sound doctrine on the

subject. The Whigs arrogated to themselves the right of

nominating all the king's ministers, not excepting tlie

prime minister; whilst the Tories, going to the other

extreme, claimed for the king, on his own personal re-

sponsibiUty, the right to select all the persons who should

govern the state.*' Witli these discordant ideas and rival

claims, which fire now admitted by all parties to be

equally untenable, it is no wonder that the true principles

of government should have been so frequently disregarded

on every side. Ere long, however, they were amply

vindicated. During the memorable debates of 1807, when
the king dismissed his ministers because they refused to

sign a pledge which he had no ^ight to exact of them,

more intelligent and enlightened pinions as to the rela-

tive position of the king and his mi jrs were expressed

by all the leading statesmen in Par ai nt, of every creed.

On this occasion we find it distinctly enunciated as in-

controvertible maxims :
' 1. Tliat the king has no power,

by the constitution, to do any public act of government,

either in his executive or legislative capacity, but through

the medium of some minister, who is held responsible for

the act ; 2. That the personal actions of the king, not

being acts of government, are not under the cognisance

of law.''' This is now universally accepted as sound

doctrine.

*> Russell's Fox, vol. i. p. 203.
" Ante, p. 59 ; and see Edinb. Re-

view for 1811, an article by Mr.
Allen, the well-known writer on the

Royal Prerogative.

"* Lord Selkirk, in House of Lords,
Pari. Deb. vol. ix. p. 381 ; and Mr.
Adam, in House of Commons, ibid.

vol. xvi. p. 2****; and see Maley'a
William IV. vol. ii. p. 134.
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But if tlic exercise of personal power by tlic sovereign

be tluis limited find circumscribed, it may be thought

that the monarchy of England exists only in nnme, and

that the autliority of the king is a mere legal fiction, to

express the dominion exercised by certain i)ublic func-

tionaries who have obtained possession of supreme power.

Such an idea is very erroneous ; for while the usages of

the constitution have imposed numerous restrictions upon

the crown in the conduct of state affairs, tliese restrictions

have been established to secure good government and to

protect the liberty of the subject, and not with a view to

reduce the authority of the crown to a nullity.

Before attempting to define the nature and limit of the

authority which maybe riglitfully exercised by a reigning

monarch, it may be profitable to glance over a few

examples indicative of the extent of interference in affairs

of state which has been claimed and exercised by English

sovereigns since the accession of the House of Hanover.

Our illustrations upon a subject so delicate, and upon

which so little is recorded, will necessarily be very few.

Nevertheless, they may serve to mark the groAvth of

popular opinion on the subject, and to show how much,

in this as in other matters, depends upon the force of

individual character.

The dogma of the impersonality of the sovereign is the

offspring of the Revolution of 1G88, althougli, as we have

aheady seen,® it found no favour, either in theory or

practice, in the eyes of William IH. It began to be

asserted as a constitutional principle in the reign of

Queen Anne, who, unlike the great Ehzabeth, had no

special administrative capacity, although she clung to the

exercise of power with great tenacity. The weakness

and inexperience of a female sovereign, combined with

the acknowledged necessity for governing by means of a

ministry acceptable to Parliament, gave increased weight

' Aide, p. 44.
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to tlic advocates of tliis doctrine. ITallani tells us that

Anne, like all her predecessors, kept in lier own hands

the reins of government, jealous, as such feeble characters

usually are, of those in whom she was forced to confide.

Obstinate in her judgnKmt, from the very consciousness

of its weakness, she took a share in all l)usincss, frequently

piesided in meetings of the cabiiiet, and sometimes gave

directions without tlu'ir advice.*" In the im[)eachnient of

Lord ( )x{brd by the Commons, for alleged treasonable acts,

he alleged in his defence that he had acted under the im-

mediate commands of the queen, in the matter specially

complained of, using these words: 'My lords, if ministers

of state, acting by the immediate commands of their

.sovereign, are afterwai'ds to be made accountable foi"

their proceedings, it may one day or other be the case of

all the members of this august assembly'*'—a .species of

defence similar to that urged by Lord Somers in the case

of the Partition Treaty, but which wotdd undoubtedly

not be tolerated in the ])reseiit day.

Throuixhout the rei<:!:iis of the first two Georcces, tlie

prin(*ij)le of the royal impersonality continued to make
})rogress,—but rather through the incapacity for the

details of administration arising from the foreign educa-

tion of both these monarchs, and the force of circum-

stances which compelled them to entrust to the leaders

of the dominant Whig party authority which they felt

incompetent to exercise, than because either the nation

or tlie political philosophers of the day were prepared to

accept it in theory.''

It is a fact that would be hardly credible, were it not

.so well attested, that George I., being incapable of con-

versinn" in English, as his chief minister. Sir liobert Wal-

pole, Avas of confei'i'ing with him in French, they were

compelled to hold communication with each other in the

Ooorcro T.

and II.

* Ilallam, Const. Ilist. vol. iii

pp. .314, .315.

8 Pail. Jli.vt. vol. vii. p. lOo.

VOL. I. N

'' .See Qiiartorlv Review for Apiil

185',), Art. 0.
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Latin language.* It is impossible that, under such cir-

cumstances, the king could have obtained mucli insight

into the domestic aflairs of England, or become lami-

liarised with the cliaracter of tlie people over whom he

had been called to rule. ' We know, indeed, that he

nearly abandoned the consideration of both, and trusted

his ministers with the entire management of the kingdom,

content to employ its great nnme for the promotion of his

electoral interests. Tliis coutin"«d, in a less degree, to

be the case with his son, who, tiiough better acquainted

with the lanijuafje and circumstances of Great Britain, and

more jealous of his prerogative, was conscious of his in-

capacity to determine in nuitters of domestic govermnent,

and reserved almost his whole attention for tlie politics of

Germany.'^

In describing the cliaracter and conduct of the ilrst two

Georges, Ilallam intimates of both of them that tliey forced

upon their ministers tiie adoption of a foreign policy

adverse to the iriterests of England and directed to the

au'srandisenient of Hanover : but tliat, so far as domesticCD '

politics Avere concerned, they surrendered almost every-

thing into the liands of tlieir ministers, so that during

their reigns ' the personal authority of the sovereign

seems to have been at tlie lowest point it lias ever

Goorgcil. reached."' But, so far as regards George IL, tli is con-

clusion is contradicted by the researches of later writers.

Altliough tliis monarch, equally with his [)redecess()r,

rendered the interests of liis British dominions subservient

to those of his German principality, he was, nevertheless,

fond of the exercise of arbitivry power, and unwilling to

yield bis prerogative into the hands of ministers. The

recent publication of the Life of Lord Ilardwicke, for

many years one (^f the ]:)rinci[)al advisers of George IL, has

tlirown great light upon the political history of this reign.

' Cnxo's Walpolo, vol. i. p. aUO ; iv. p. JUO.

il. WiilpoUi's Works, vol. iv. p. -ITC); •• llallam, vol. iii. pp. ^81), 300.

and see Caiupbcirs Cbancolloi'H, vol. • Ihid p. IVJ'-i.



GEORGE II. AS A SOVEREIGN. 179

icli cir-

iiisiglit

le Ikini-

'hom li(j

that lie

. trusted

ingdom,

311 of his

>grce, to

[|iiainted

tain, and

f his in-

ernment,

loUtics of

lirst two

ey forced

;n pohcy

id to the

domestic

st every-

t during

|;overeign

lias ever

:]iis con-

writers.

Idecessor,

b^^ervient

prtheless,

ilhrnr to

•s. The

icke, for

h II., has

lis reiixn.

Is'i .^no.

I

On the occasion of certain ministerial changes, which

had been brouglit about by the leading members of the

cabinet in order to strengthen their position in Parlia-

ment, a curious conversnfion is reported to have taken

place between Lord Ch...icellor Ilardwicke and the king,

in which his Majesty declared his aversion to the new
men who had been introduced hito tlie ministry, and

asserted that he had been ' forced ' and ' threatened ' into

receiving them. The chancellor deprecated the use of

such language, saying that ' no means liad been used but

what have been used at all times—the liumble advice of

your servants, supported by such reasons as convinced

tliem that the measure was necessary for your service.'

After some further explanations, the chancellor observed,

' Your ministers, sire, are only your instruments of

government;' to whicli the king replied, with a smile,

' Ministers are the king in tliis country.'' But aUhough

the force of circumstances compelled the king to give way
on this occasion, the ' Ilardwicke Papers ' aflbrd frequent

examples of his active and successful interference in the

government of tlie country. The interests of Hanover, it

is true, were ever uppei'inost in his mind ; but lie seems

to have possessed great discernment of character, both in

regard to the abilities of the men whom he selected for

his ministers, and the degree of confidence he could

safely repose in them. ' To a large extent,' says the

biographer of Lord Ilardwicke, ' he was not only the

chooser of his own ministers, but the director also of all

the most important measures propounded by them ; and

into every political step taken he seems to have entered

full}^ even to the very details. As a politician, his great

fault, especially for a king, was his being so decided a

partisan. lie Avas the sovereign and the head, in fact,

not of the English people, but of the Whig party.""

' TInrrif, Life of Iltirdwicke, vol. ii. •" Ihid vol. iii. p. 222; and 8e«

pp. 100-lOU. p. Ol'J.
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Naturally ambitious arid fond of power, George III.

ascended the throne with a determination to exercise t(j

the fullest possible extent the functions of royalty. Born

a Briton, and prepared by careful training for tlie duties

of his exalted station, he became at once popular with

the country at large, who were ready to sustain him in

any attempt to magnify his office. In the Introduction

to this volume we have had occasion to dwell at con-

siderable length upon the character of George III., and

to point out several instances of liis departure from the

line of conduct which should cliaracterise a constitutional

king, and it is unnecessary to repeat our observations in

this place. Eegarded in the light of the present recog-

nised relations between the sovereign and his responsible

advisers, the conduct of George III. would call for un-

qualified censure, from his systematic endeavours to

govern by the exercise of his personal authority, and

to absorb in himself the power and patronage of the

state. Such practices are incompatible with the theory

of parliamentary government, and would be neither

tolerated nor attempted in our own day. But before we
condemn George III. for pursuing a policy at variance

with our present political ideas, we should remember that

the principle of royal impersonality was only beginning

to be understood when he ascended the throne. Not

only was this particular theory still unrecognised as a

part of our constitution, but the practice of his immediate

predecessors, who liad voluntarily abstained, for various

reasons, from continued personal interference witli the

details of government, had fallen into disfavour. Tlie

country was heartily sick of the victories of court in-

triguers, and the monopoly of powder in tlie hands of

certain 'Eevolution families ;' and the young monarch, in

obeying his mother's emphatic exhortation of ' George,

be a king!' did but respond to the popular will, altliougli

the experience of the lirst yeai" of his reign should have

sufficed to convince him of its unstable and misleadinix
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GEORGE III. 'A PATRIOT KING.' 181

character." The ccreat error of Georcre III. was his love

of power, whicli continuahy led him to ignore the con-

stitutional restraints of a limited monarchy. Notwith-

standing liis moral and exemplary life, his sympathies with

tlie popular prejudices, and his genuine endeavours to

govern for the good of all classes of his subjects,—his

habitual interference in the smallest .details of administra-

tion, and frequent disregard of tlie principles of respon-

sible government, caused him to suffer during his lifetime

from the violent attacks of political partisans, and has

loaded his memory with an amount of calumny and

misrepresentation from which it is only now beginning to

recover." But if we make allowances for the difficulties

of his position, and the temptations to an exaggerated

idea of his personal authority natural to a time when
the sovereign was still permitted to govern as well as

reign, we must acquit him of any intentional violation of

tlie constitution; and at the same time allow that his

integrity of purpose, and rigid adherence to tlie line of

duty, accordhig to his lights, entitle him to be regarded

as ' a patriot king.' We may unreservedly condemn his

unconstitutional acts, but should, nevertheless, remember
that much that was faulty in his conduct was ' simply the

natural result of a complicated jiosition, still undefined,

and the working of a spirit as yet inexperienced in

government, and seeking with hesitation its course and

its friends. 'P

The following instances of the direct interference of

in theGeorge III. details of government have been

° QuarterlyReview for Aprill859,

Art. 0.

° See Edison's Coimneutar}' on

Tjord ]lrouij:hnm's Tlinracter of

Georfjfo III.' (London, iHdO). Lord
("anipbell says of Cieor^'e 111., tliat

lie ' certainly was a prince possijssed

of very valuable qualities ; and it is

only fair to state that everything

discovered concerning him since his

death, has tended to raise our opi-

nion hotli of his abilities and of his

generosity.' — Zices of the Chanc,
vol. vii. p. 341.

i' This felicitous phrase was applied

by M. Guizot to the conduct of Louis
Philippe after his elevation to the

throne of France.

—

Guizot'a Mi'inuirn,

vol. ii. p. 46.

''it
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gathered from the pages of contemporary historians

:

some of them are rather inconsistent with modern ideas

of the duties of a sovereign. Shortly after his accession

to the throne, the king informed his ministers that it was

his wish tliat Lord Hoideniesse, then one of the secretaries

of state, should retire upon the wardenship of the Cinque

Ports, and that the Earl of Bute should be appointed

secretaiy in his stead. With some reluctance the ministry

acquiesced in this arrangement,^ In 1792 his Majesty

conferred upon Mr. Pitt tiie office of Lord Warden of the

Cinque Ports, unsolicited by that minister, and with a

declaration that he would receive no recommendation in

favour of any other person.' It was with great difficulty

that Mr. Pitt obtained the king's consent to confer a

bishopric and deanery upon his tutor and fiiend, Dr.

Pretyman;* and when Mr. Pitt recommended his friend

and biographoi, Dr. Tomline, for promotion to the see

of Canterbury, the king insisted upon appointing Dr.

Manners-Sutton, notwithstanding all the solicitations of

his minister.' The king refused to confer a dukedom
upon Earl Temple, although requested to do so by Mr.

Pitt, and, moreover, declared his determination to grant

no more dukedoms except to princes of the blood."

Several examples of the rightful exercise of kingly-

authority on the part of George III. are enumerated by
Mr. Edison' in the work already quoted. E.g., upon the

resignation of the elder Pitt, in 1761, the king expressed

his concern at the loss of so able a minister, and made
him an unlimited ofl'er of any reward in the power of the

crown to bestow. In 1781, when the commander-in-

cliief carried him a packet of military commissions to be

signed, the king, on looking over the list, observed one

*• Ilarvis, Life of Ilardwicke, vol. iii.

p. 21:2 ; but 8(>e a dill'eront account

of thin transaction in liose, Corrcsp.,

vol. ii. p. 101.
' Stanhope's Pitt, vol. ii. p. 1(10. 4i).

• Ihid. vol. i. p. 322 ; App. xx.
* Rose, Corresp. vol. ii. pp. H2-91.
" Stanhope's I'itt, vol. i. p. 1(54.

" Edi.son, George III., pp. 1^0, 44,
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person appointed captain over an old lieutenant. Eeferring

to some private memoranda of his own, which contained

particulars very much to the credit of the old veteran, his

Majesty at once directed that he should be promoted to

the vacant company, without purchase. And we have

the authority of Mr. Wynn for stating that from the close

of the American war until the breaking out of hostilities

with France, the king's pleasure was taken by the

Secretary-at-War ui)on every commission granted in the

army. And throughout Mr. Pitt's administration, and

indeed so long as his Majesty was capable of attending to

lousiness, ' every act and appointment was submitted to

him, not nominally, but really for the purpose of his

exercising a judgment upon it."'' A notable instance of

the king's firmness occurred in 1780, during the pre-

valence of the great anti-popcry riots in London. His

Majesty was presid'ng at a Privy Council, to which all

who had a right to sit had been summoned. Ministers

were timorous and vacillating in advising the steps that

sliould be taken to quell the disturbances, when the kinf]f

interposed ; and after taking the opinion of the Attorney-

General, directed that an Order iit Council should be

drawn up for the guidance of the proper authorities in

the emergency, to which he instantly affixed the sign-

manual." Lord Eldon often declared that he thouglit his

old master George Il±. had more wisdom than all his

ministers conjointly ; and that he could not remember
having taken to him any state-paper of importance which

he did not alter, nor one which he did not alter for the

lictter. This peculiar sagacity he attributed not so much
to the natural qualities of the king, as to his immense

opportunities of gaining knowledge by an experience in

state affairs, which was far greater than that of the oldest

of his ministers.^

» Pari. Deb. (April 14, 1812), vol. vol. iii. p. 144.

xxii. p. o.'M. ^ Cnnipbcll's Chancellors, vol. vii,

' Adolphus, Keigii of Geo. III., p. 25.3 n.

•^^

'(;:|
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Gcorgoiv. George IV. had not the wei^irat of personal cliaracter

that belonged to his father. Naturally of an nidolcnt

disposition, he was ealled to the throne too late in life to

become thoroughly acquainted with the duties of his

office, or to care for burthening himself with the details

of government. lie was unpo})ular with the nation,

having alienated from himself their respect and goodwill

by his conduct as a prince. He was indifferent to the

exercise of political power, except Avhen his own feelings

or interests were concerned, when he could be as impera-

tive as his father. Otherwise he was not imwilling, for

the most part, Iq leave the reins of administration, un-

checked, in the hands of his responsible advisers.'' ' It

may accordingly be said, that from the beginning of his

regency in 1811 to the close of his reign in 1830, the

regal influence was limited to the strict exercise of the

prerogative. Geoi'ge IV. had no personal influence : in-

stead of his popularity supporting the ministry, the diffi-

culty was for the ministry to support his inipopnlarity,

and to uphold the respect for the crown when it encircled

the head of such a sovereign.'"

A ciu'ious account of the differences between Geori^e IV.

nnd his ministers in the matter of Queen Caroline has

been already given in our introductory chapter.'' On this

occasion the king was most reluctantly obliged to yield

his personal wishes to the exigencies of his position, and

to permit his ministers to conduct that painful and em-

barrassing aflair according to their own convictions of

that which it might be feasible to ask the Parliament to

sanction. But a circumstance is mentioned in Bucking-

ham's ' Court of the Eegency,' which shows that the king

could stand upon his prerogative when he thought proper.

Upon a vacancy occurring in the see of Oxford, Mr. Per-

ceval, the prime minister, waited upon his royal master,

* May, Const. Hist. vol. i. p. 09.
» Sir G. C. Lewis, in Edinb. 15ov. vol. ex. p. 02.
" Ante, ^^. Oi>.

I
I
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with a recommendation that the bishoi)ric should be con-

ferred iij)on Dean Legge. The ]>rince peremptorily refused,

and declared his intention of appointing Dr. Jackson.

Mr. Perceval urged that it had been ' tlie positive and

declared intention ' of the king to give tlie appointment

to Dean Legge ; whereupon the prince reiterated his

determination ' to make his own bishop,' nv^ desired

that he might ' never more hear wliat were ihe king's

wishes upon such subjects through a third person.'*' Dr.

Jackson was accordingly nominated to the see, but he
held it only four years. On his death, which occurred in

1815, tlie bishopric was conferred upon Dean Legge.^

William IV. was a monarch of very amiable disposition, wiiiiam

but deficient in strenojtli of character. He ascended the

throne at an advanced period of life, and found himself

unable to cope successfully with the embarrassing questions

which arose durins; his short but eventful rei<yn. Averse

to parliamentary reform, and fearful of its consequences,

he nevertheless gave a reluctant consent to the great

experiment. But ere long his mind underwent a reaction
;

lie withdrew his confidence from the statesmen by whom
that measure had been accomplished, and attempted to

form a Tory government. But the endeavour proved

abortive. lie learnt to his chagrin that the preponderance

of power was now so firmly established in the House of

Commons, that the mere prerogative and influence of the

crown were insufficient to effect a change of administra-

tion, unless seconded by the voice of tliat assembly, or by

the unequivocal expression of popular opinion.*' Two in-

stances are referred to by May/ wherein William IV.

took upon himself to interfere personally in political

affairs without previous consultation with his ministers :

once when, in the interest of ministers themselves, and in

= Buckingham, Regencv, voL i. Const. Fort, Rev. Decern. 1, 180G,

p. 172.
'

p. 810.
•1 Ilaydn, Book of I)i<rnities, p. 303. ^ May, Const. Hiat. vol. i. pp. 119
' See' ante, p. 123 ; Bageliot, Eng. 120.
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i

furtherance of tlieir public policy, he caused a circular

letter to be addressed by his private secretary to the

Opposition peers, urging upon them to cease from any

further resistance to the Reform ]')ill, so as to permit the

passing of that measure in tlie House of Lords without

the necessity for creating a new batch of peers in order

to carry the Bill—a stretch of the prerogative to which his

Majesty had been induced by his ministers to consent, if

necessary. This letter was circidated by command of the

king, without the knowledge of his ministers, and w^.s

itself an unconstitutional interference vritli the freedom of

Parliament. Again, in 1834, his Majesty gave jiublic

expression to his alarm for the safety of the Estabiished

Church in Ireland, in a remarkable r(!ply to an address

from the prelates and clergy of Ireland, which he delivered

without first communicating with his responsible advisers.^

But these were exceptional cases, arising out of the pre-

valence of political excitement, both at home and abroad,

during the period in question, and by which the king

himself was carried away to the commission of acts which

were irregular and indefensible, however they may be

excused by a consideration of the integrity of purpose

and solicitude for the public welfare by which they

were dictated. In the ' Posthumous Memoirs of Sir

Bobert Peel,' we have the assurance of that eminent

statesman that ' His Majesty uniformly acted with scru-

pulous fidelity towards his advisers, whatever might be

their political bias ;''' and in the two Houses of Parliament,

after the decease of William IV., the leading politicians,

without respect to party, vied with one another in bearing

testimony to his exemplary conduct as a constitutional

sovereign.'

8 This speech is said to have been
delivered extempore, and to ha^e
heen quite unpremeditated ; but
Maley, in his Kecollections of this

reign (vol, ii, p. 13-'i), gives reasons

for the belief that it was written for

tlie king by some secret adviser.

^ Peel's Memoirs, vol. ii. p. 10.
' Knight, History of England, vol.

viii. p. ;}77. A solitary instance of

the independent exercise of judgment
by William IV., in a matter of prero-

gative, has come under our notice.

It relates to Captain Marryat, tlie
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Since the accession of our present Queen, the personal Qneen

predilections of the sovereign in respect to an existing

administration have never been brought into public view.

While she has abated nothing of the legitimate influence

and authority of the crown wherever it could be constitu-

tionalty exercised, her Majesty has scrupulously and un-

reservedly bestowed her entire confidence upon every

ministry in turn with which public policy, or the pre-

ference of Parliament, has surrounded the throne.^ 'It

is well known,' says a recent political writer, ' that her

Majesty has habitually taken an active interest in every

matter with which 't behoves a constitutional sovereign

of this country to be concerned ; in many instances her

opinion and her will have left their impression on our

policy ;'' but in no instance has the power of the crown

been so exercised as to expose it to check, or censure, or

embarrassment of any kind.' It may be asserted, without

qualification, that a sense of general content, of sober

heartfelt loyalty, has year by year been gathering around

the throne of Victoria.'*" The present writer would add

to this his sincere conviction, that attachment to the person

celebrated novelist, and is mentioned
in the memoir prefixed to the edition

of his ' Pirate,' published by Bohn,
1801. When a member of the ad-

ministration waited upon the king to

recommend that the gallant captain

might receive tbe royal licence to wear
an order which bad been conferred

on him by the King of tbe French,
bis Majesty positively declined to

comply with tlie request ; assigning,

as the (ground of his refusal, bis dis-

approbation of a book, on tbe impress-

ment of seamen, whicb had been
written by jNIaiTvat.

•• Lord John Russell, Hans. Deb.
vol. cxxx. p. 18:?. This wa'^ in ac-

cordance with Prince Albert's idea of

tbe duty of the Queen towards her
ministers.

—

Ibid. vol. clxv. p. 44.
^ For example, in tbe year 1801,

at the suggestion of the late Prince

Consort, tbe forbearance and firmness

of our gracious Queen were exercised

to require that the language of an im-
portant despatch—calling for the sur-

render, by the United States Govern-
ment, of certain persona who liad

been illegally taken from the Trent,

a British vessel, by an American
ship-of-war— should be so modified,

as to make the demand as conciliatory

as possible, in order to avert tlio

prospect of war with a kindred peo-

ple. Earl Russell's statement in

Ilans. Deb. vol. clxxviii. p. 72.

' See Earl Russell's remarks, in

reply to the Earl of Ellenborough, in

Hans. Deb. vol. clxxv. p. 015.
"" Edinburgh Review, Januaiy

1802, Art. viii ; attributed to the Rt.

Hon. W. N. Massey, author of the

'History of England under George
III.'

I
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nnd throne of our gracious Queen is not confined to the

mother-country, but extends Mitli equid if not greater

intensity to tlie leniotest bounds of lier inunense enii)ire ;

and that few coidd be found, even in lands tliat owe lier

no allegiance as a sovereign, who woidd not wiUingly

unite in a tribute of respect and admiration for Victoria,

as a Avonian, a moth i a queen.

During the present reign three questions, hitherto un-

determined, and that intimately afl'ect the personal rights

of the sovereign, have been decided by constitutional

authority. They will fittingly claim our attention before

w^e proceed to define the present position of the crown

in public affairs. They concern

—

1. The appointment of Officers of the Eoyal House-

hold.

2. The I'ight of the Sovereign to employ a Private

Secretary.

3. The constitutional position of a Prince Consort.

1. As to the appoiritment of Members of the Household.

Owing to the gradual introduction of the usages which

the"Eoyai ^'^^'^^ bccu incorporated by time into the unwritten law
Housihoid Qf |.|-^(3 ]3i^jtish Constitution, it was not until the end of the
controllfu

. ^ ,

hy minis- icigu 01 Gcorgc II. that it bccauic customary to make
^^^^'

alterations in the household establishment of our sove-

reigns upon a change of ministry." But it is a funda-

mental principle of parliamentary government, that ' the

responsible servants of the crown are entitled to advise

the crown in every point in wliich the royal authority is

to be exercised;'" and nothing could tend more to en-

feeble an administration than that certain high offices,

held during pleasur'e, should be altogether beyond their

control. Accordingly, from the accession of George IIP

it became a recognised practice to concede this privilege

to every successive administration.

Appoint-
ments in

" Pari. Deb. vol. xxiii. p. 412. ° Mr. Ponsonby, ibid. p. 431.

Gooi'ge
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Tims wo find that wlion Gcnrj^o III. dismissod the North Ministry,

in 1782, ho was obh'ged to dinnii-ss the Earl of Hertford from the

oflicc of Lord Chamberlain, Avhich he had liekl for fifteen years

;

and to appoint the Earl of ElHngliam, Avhom he disliked, to ho

Treasurer of the Household. Even the ajycd Lord Batoman, Avho

was the king's personal fi-iend, Avas obliged to resign his office of

Master of tho Buckhounds.P Similar dilficultios, in regard to

appointments in the household, attended tho formation of tho Port-

land Ministry in the following year.i

In 1812, when negotiations were set on foot for tho reconstruc-

tion of the ministry, after tho assassination of Mr. Perceval, the

premier, a question was raised as to whether the appointment of

officers in tho royal household should foi'm part of tho proposed

ministerial arrangements, or should be left to tho determination of

the sovereign. Lords Grey and Grenville, having been invited by
the Prince Regent to join tho new administration, declined to do so

unless tho actual incumbents of these offices were first dismissed.

Tho Prince Regent A\'as advised by Lord ^loira, who conducted tho

negotiations with tho Whig leaders, to resist this stipulation ; and,

accordmgly, tho attempt at a rcconstriiction of tho cabinet resulted

in failure. But it has since como to light that the difficulty arose

from the unskilful management of the dispute. The Prince Regent
himself was quite willing to allow a change to be made in his house-

hold, and the officers of tho household had all privately resolved to

resign as soon as tho neAV ministry had been completed, leaA^ng their

places at the disposal of the new cabinet. This intention had been

made known to Sheridan, but, either from accident or design, ho

did not communicate it to his friends.*" In the subsequent explana-

tions in Parliament, it was admitted that an incoming administration

had a right to claim the removal of the great officers of the house-

hold, although the exercise of such a right on the present occasion

was, for special reasons, deemed inexpedient and impolitic* The
principal officers of the royal household are invariably chosen from

amongst members of the two Houses of Parliament, and it is

but reasonable that they should be expected to co-operate -with

their colleagues in the ministry. ^Moreover, from their habitual

P Fischel, Eng. Const, p. 520 ; as

corrected by Haydn, Book of Digni-

ties, p. 200; Adolphus, Geo. HI.
vol. iii. p. 348.

1 Toniline, Life of Pitt, vol. i. p.

149 n. ; Pari. Hist. vol. xxiii. p.GUo.

But during Mr. Pitt's administration,

George HI. (as he afterwards told

Mr. Rose), ' insisted o" having in his

household such persons as he could,

with comfort to himself, associate

with occasionally.' (Rose, Corresp.

voh ii. p. 158.) This is a privilege

which no minister, at any time, Avould

have thought of denying to his sove-

reign.
" Campbell's Chancellors, vol. vii.

p. 285 ; May, Const. Hist. vol. i.

p. 105.
" Pari. Deb. vol. xxiii. p. 453.

I
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attoiuliuico upon tlio person of ilio sovoroifjfn, tlicy iindoivblodly

possess moans of influence that ouj^lit not to bo nt tlie disposal of

any persons who are unfriendly to the party in powci*.

Upon the rosi<,'nation of the Melbourne Ministry in 1830, and

before the difficulty arose between her Majesty and Sir Robert Peel

respecting the Ladies of the Bedchamber, Lord Melbourne informed

the Queen ' that it had been usual in later times, when an adminis-

tration was clianged, to change also the great officers of the

household, and likewise to place at the disposal of the person

entrusted with the formation of a new administration those situations

in the household which were held by members of either House of

Parliament.' * In claiming the exercise of this privilege, Sir Robert

Peel, when called upon to form a ministry, assured her Majesty

that he would not press the appointment of anyone who was not

personally acceptable to her. At tin same time he respectfully

urged that, in view of the throne being filled by a female sovereign,

the same principle should bo held to apply to the chief ajipoint-

ments which were held by the ladies of her Majesty's household,

including the Ladies of the Bedchamber. Tliis Avas objected to by

the Queen, who declared that she must reserve to herself the whole

of those appointments, and that it was her pleasure that no change

should be made in the present incumbents. Afterwards, by advice

of the retiring ministers, her Majesty wrote to Sir Robert Peel,

stating that she could not ' consent to adopt a course which she

conceived to be contrary to usage, and which was repugnant to lier

feelino-s.' But, in point of fact, nearly all the ladies of the court

were i-elated to the Whig ministers or to their political adherents,

having been selected by the Melbourne Cabinet when her Majesty's

liousehold was first organized ; thus identifying the entire Court

with the ministry of the day." Under these circumstances it was
impossible for Sir Robert Peel to persevere in the attempt to form

a ministry. Ho therefore wrote to her Majesty, and stated that it

was essential to the success of the commission with which he had

been honoured, ' that he should have that public proof of her

Majesty's entire support and confidence Avhich would be afforded by
the permission to make some changes in that part of her Majesty's

household which, her Majesty resolved on maintaining entirely

wdthout change.' The Melbourne Ministry were then reinstated in

office, and they at once recorded their opinion on the point at issue

in a minute of council, as follows :
' That for the purpose of giving

to the administration that character of efficiency and stability, and
those marks of the constitutional support of the crown, which are

requii'cd to enable it to act usefully to the public service, it is

reasonable that the groat offices of the court, and situations in the

liousehold held by members of Parliament, should be included in the

' Mirror of Pari. 1839, p. 2411. " May, Const. Hist. vol. i. p. 128.
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political arrangements made on acliaiige of the administration; but

they are not of oi)inii)U tliiit a similar priiici|)Ie slioukl be applied ov

extended to the oiUces held by ladies in her Abijosty's houseliold.'

'

13ut two years afterwards, when it became necessary for the

Queen to a])ply again to Sir Robert Peel to undertuko the formation

of a government, ' no ditticultics were raised on the Bedchamber

cpaestion. J ler ^Majesty Avas now sensible that the position she had

once been advised to assert was constitutionally untenable. The
principle which Sir K. Peel applied to the household has since beeji

admitted, on all sides, to bo constitutional. Tlio offices of Mistress

of the Robes and Ladies of the Bedchamber, when held by ladies

connected with the outgoing ministers, have been considered as

included in the ministerial arrangements. Rut Ladies of the Red-

chamber belonging to families whose political connexion has been

less pronounced, have been suffered to renuiin in the household,

without objection, on a change of ministry.'"'

2. As to the rhjlit of the Soverehjn to einploij a Private

Secretary.

Until tliG reign of George III. none of the English

nionarc'lis ever had a pri\'atc secretary. It naturally

formed a part of the duty of the Principal Secretaries of

State to assist the sovereign in conducting his official

correspt)udence ; but such were the habits of industry

and attention to the duties of his exalted station wliicli

characterised George III., that it was not until his sight

began to fail that he would permit another person to

assist him in transacting the daily business of the crown.

But in 1805 his Majesty became so blind, as to be unable

to read the communications of his ministers. Averse to

remain in London, wliere his infirmity would be more

exposed to public observation, the king resolved to reside

at Windsor. This rendered the appointment of a private

secretary absolutely necessary. Accordingly, Colonel

Herbert Taylor was appointed to the office, with a salary

of 2,000/. per annum, which was paid out of funds at

Privato

Secretary

to the

king.

Herb:..

Taylor.

' ^liiTor of Pari. 1830, pp. 2415, their appointments to political in-

2421. tliionce. And Lord Torrinjitnn con-
" May, Const.IIist. vol.i.p.l31. On tinned in otHco as one of tlio Lord.s in

the accession of the Derby ministry, "VN'iiiting, at the personal r(^qiie.>^t of

in 18l)(i, the Ladies of the Court re- her Majesty. Guunh'ait, .July 18,

niained unchanged, not having owed 1800, p. 701.
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the disposal of the crown, and never came under review

in Pari! • aient. Color el Taylor discliarged the duties of

this delicate and 'confidential office, until the commence-

ment of the Eegency, with such integrity, prudence, and

reserve, as to shield himself from every shadow of com-

plaint. Nevertheless, the appointment itself was viewed

with disfavour by many leading men in Parliament, who
only refrained from caUing it in question from motives of

delicacy towards the afflicted monarch, whose loss of sight

was attributable to his unceasing devotion to his public

duties." When the Prince Eegent was called to the

throne, he appointed his friend Colonel M'Mahon, who
was at the time a member of the House of Commons and

a privy councillor, to be his private seci-etary and Keeper

of the Privy Purse, with the same salary as his prede-

cessor, but with the important difference that it was to

be paid by the Treasury, thereby rendei'ing Colonel

M'Mahon a public officer. This transaction gave rise to

an animated discussion in the House of Commons, After

the ' Official Gazette ' had appeared, announcing the

appointment, enquiries were made of ministers, on March

23, 1812, as to the facts of the case ; and on April 14,

Mr. C. W. Wynu moved for a copy of the appointment,

for the purpose of founding upon it a resolution of cen-

sure, or a declaration of the inutility of the office. Mr.

Wjmn urged that the appointment was wholly unpre-

cedented, except in the case of Colonel Taylor, which

was purely a private affair, arising out of the king's in-

firmity ; and that ' it was a most unconstitutional pro-

ceeding to allow the secrets of the council to pass through

a third person,' thereby subjecting the advice of cabin(it

ministers to their sovereign ' to the revision of his private

secretary.' Ministers opposed the motion, contending

that the Prince ll(\gent, who had not been trained to

habits of business like his fiither, stood in need of the

» Pari. Dob. vol. xxii. pp. IL'I, W2, 301.
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services of a private secretary to assist him in his private

correspondence, and to reheve the bodily manual labour

which the immense amount of public business requiring

the attention of the crown unavoidably entailed. Tliis

office, moreover, was not one of responsibility, and would

not encroach upon tlie province or responsibility of any

minister. !Ministers of the crown would still be the legal

and constitutional organs through which all the public

business must be transacted. On a division Mr. Wynn's

motion was negatived, by a majority of 70. The Opposi-

tion, however, determined to renew the attack, on the

special ground that the appointment, unlike that of Colonel

Taylor, had been made a public one. But on June 15,

Lord Castlereagh informed the House that the Prince

Ilegent had been pleased to direct that Colonel M'Mahon's

salary should be paid out of his privy purse. The Oppo-

sition then agreed to let the mutter drop ; and Colonel

M'Mahon continued to hold the office until his death,

which occurred in 18 IT.''

Both George IV. and William IV. had their private sirHerbort

secretaries ; Sir Herbert Taylor, the faithful secretary of
'^^^^^

George III., having been reappointed to this office by

King William. We have the testimony of Lord Aberdeen,

when prime minister, that no objection was ever made
to these appointments, notwithstanding that ' these men
must of necessity have known and were able to have

given advice, or to have disclosed everything, if they liad

thought fit, although neither of them was a privy coun-

cillor.'" It is true that on one occasion, as we have seen,

William IV. made his private secretary the medium of

giving expression to his wishes to certain peers, in regard

to their conduct upon a great public question, in a very

:

lor.

' *l

y Pari. Peb. vol. xxiii. p. 470 ; Ann. rotnined tho oflico until the KinfjH

Hop. 1H17, p. 147. I^l'Malion wm doatli, in 18.30. (Sir ]{. C. Brodio'fl

Nuccooded, in his oflico ol" Kcopor of Works, vol. i. n. 77.)

tho Privv Purse, l)y Sir IJenjaniin • Hans. Don. vol. cxxx. p, 00.

JUooniliold, who, in lHi.>2, wa.s ro- And soo Nicoln.s, Prof, to Pro. Privy

placed by Sir Wni. Knighton, who Conn. vol. vi. p. cxxxiv. n.

VOL. I.
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irregular manner;* and this circumstance may have led

a recent German commentator on tlie English Constitu-

tion to state, that since the accession of lier present

Majesty it has been deemed expedient to dispense with

the appointment of a private secretary, ' experience

having shown that by such influence William IV. 's in-

dependence of the reigning parties had become too

great.' ^ But no authority is given for this statement, and

it does not agree either with the facts of the case, or with

the declaration of Lord Aberdeen, above quoted.

Upon the accession of Queen Victoria, Lord Melbourne,

who was then first minister of the crown, determined to

act also as her Majesty's private secretary. This was

avowedly a mere temporary arrangement, for it was under-

taken in the hope—which, happily, was speedily realised

—that her Majesty would very soon contract a marriage,

which Avould enable the duties of private secretary to be

appropriately transferred to the royal consort. Never-

theless, the assumption by the prime minister of such a

position towards the Queen, under any circumstances, was

truly characterised by Lord Aberdeen as an ' unconstitu-

tional' proceedhig;" being calculated to impair the free

exercise of the royal judgment, under the plausible pre-

text of assisting the sovereign in the perfbrmance of her

onerous functions. But we are safe in concluding that

no such intention influenced Lord Melbourne upon this

occasion, and that his sole desire was to afTord to his

royal mistress, hi her youth and inexperience, the benefit

of his matured acquaintance with the routine of govern-

ment. After her Majesty's marriage with Prince Albert,

his Royal Highness, with the sanction of the ministers of

the crown, assumed the duties of the Queen's private

secretary. He was peculiarly fitted for this office, not

merely by his admirable personal qualities and high

attainments, but from his position as husband and alter

• See ante, p. 180.
^ Fischol, p. 521.

' llaiw. Deb. vol. cxxx. p. U6.
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e(]0 of the Qucen.^ He acquitted himself of the duties

which thus devolved upon him to tlie admiration of all

parties, as well as to the inestimable benefit of his queen

and country. Further remarks upon this painful topic

must be reserved for our next section. Suffice it here

to add, tliat Avhatever attempts may have been made
to supply, in this respect, the great loss which her

Majesty has sustained in the premature decease of her

lamented consort, by the appointment of another private

secretary, it is clear that there is no constitutional objec-

tion to such an office ; and that the great and increasing Right of

amount of routine duty devolving upon an English sove- reign°to"

reign at the present day, as well as a consideration of the ^^P}°y '^

altered position of the crown towards the members of the Secretary.

administration since the establishment of parliamentary

government, alike justify and require the appointment.*

3. The constitutional position of a Prince Consort.

The position of a queen-consort has been ascertained Trince

by the laws and customs of the realm. She has her own
privileges and rights. She has important duties to per-

form as head of the court, in maintaining its dignity and

respectability ; and by her example and authority she is

enabled to exercise n direct iniluence over the manners

of society, and especially of the female portion of it. But

the constitution has assigned no definite place to the hus-

band of a reigning queen. The only precedent in English

history, since the Hevolution, of this peculiar and difficult

position is that of Prince George of Denmark, the husband

of Queen Anne ; but this prince was destitute of the

ability and strengtli of character which should have made
liini an active and efficient helpmate to his wife and

sovereign." It was reserved for Prince Albert, by the

* Ilmis. Dob. Tol. exxx. pp. 97, tho Iloupohold, now nets na the

105. (iueeirs I'riviito Socrnlarv.
• Sir T. M. Biddulpli, Miwtcr of

o '2

il

" Ediub. Rov. Jiui. lbG2, Art. viii.
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rare combination of admirable qiuilities with wliicli he

was endowed, to create for himself a position of pre-

eminent usefulness, without trenching in the slightest

degree upon the limits within which, as the husband of

his sovereign, he was necessarily confined. Called to his

exalted station at a very early age, he diligently apphed

himself to tlie study of our laws and institutions, in order

that he might be qualified to afford to the crown efiicient

aid and counsel in the discharge of its onerous functions.

On September 11, 1840, about eight months after his

marriage, and a few days after the completion of his

twenty-first year. Prince Albert was introduced, by her

Majesty's command, to the Privy Council, and took his

seat at the board, which he never afterwards failed to

attend ; and the rank conceded to him there was, naturally,

immediately next to the sovereign. His Eoyal Highness

was not a member of the House of Peers, and had there-

fore no place formally assigned to him for the public

expression of his personal opinions upon political ques-

tions. In this respect his position was analogous to that

of the Queen herself. As the consort of his sovereign, he

was in fact hei alter ego ; and it was in this capacity, not

merely from his being a member of the Privy Council,

that he was constitutionally empowered to attend at

every conference between tlie Queen and her mhiisters.^

Generally present at such times, he always took part in

the discussions with tact, ability, and discretion. As we
have already seen, the prince, with the express sanction

of the ministers of the crown, assumed the duties of the

Queen's private secretary, and in that capacity vras per-

mitted to peruse all public despatches that were laid be-

fore the Queen, and all the confidential communications

of ministers. Upon his retirement from office in 1841,

Lord Melbourne took occasion to congratulate her Majesty

upon ' tlie inestimable advantage she possessed in being

' Lord Campbell, in Hans. Ueb. vol. cxxx. p. lOo,

« Ilni
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able to avail herself of tlie advice and assistance of her

royal consort,' and asserted liis con''^iction that she could

not do better ' than to have recourse to him when it was

needed, and to rely upon him with confidence.'^

In a work which has been lately published, by the nis place

express permission of the Queen herself, we have Prince
*^" " ^"

Albert's own definition ot his place and duties. He says

tlie position of ' tlie consort and confidential adviser and

assistant of a female sovereign' 'is a most pecuhar and

delicate one. Whilst a female sovereign has a great many
disadvantages in comparison with a king, yet if she is

married, juid her husband understands and does his duty,

her position, on the other hand, has many compensating

advantages, and, in the long run, will be found even to

be stronuer than that of a male sovereif]^n. But this

requires that the husband should entirely sink his own
individual existence in that of his wife ; that he should

aim at no power hj himself or for himself; should shun

all ostentation, assume no separate responsibility before

the public, but make his position entirely a part of hers

;

fill up every gap Avhich, as a woman, she would naturally

leave in the exercise of her regal functions ; continually

and anxiously watch every part of the public business, in

order to be able to advise and assist her at any moment,

in any of tlie multifarious and difficult questions or duties

brought before her—sometimes international, sometimes

political, or social, or personal. As the natural head of

her family, superintendent of her household, manager of

her private affairs, sole confidential adviser in politics, and

only assistant in her communications with the officers of

the government, he is, besides the husband of the queen,

the tutor of the royal cliildren, the private secretary of

the sovereign, and her permanent minister.'**

How thoroughly Prince Albert fulfdled the multifarious

« Ilnns. Deb. vol. cxxx. p. 97. '' Prince Albert's Speeches, &c.,

pp. 74, 7G.

Ill

J
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duties of his difficult and delicate position, which he has

thus graphically described, is well known to the world, as

well {IS to the British nation, who have never ceased to

mourn his loss. The Queen herself, in a few lines which

she has caused to be inserted in the work from which the

above quotation has been made, bears her tender and

touching testimony to ' the ever-present, watchful, faithful,

invaluable aid which she received from the Prince Consort

in the conduct of the public business;' thereby 'pro-

claiming the irreparable loss to the public service, as well

as to herself and to her family, which the prince's death

has occasioned,''

The constitutionality of Prince Albert's position, as well

as the wisdom and prudence with which he maintained it,

have been recognised by all tlie leading statesmen of

England wlio have held office during tlie last twenty

years. At the opening of the session of 1854, an oppor-

tunity was afforded to the principal members of govern-

ment and of the Opposition, in both Houses of Parliament,

for the pubhc expressioji of their sentiments on the sub-

ject, during the debate upon the address in answer to

the speech from the throne. A portion of the press had

recently indulged in unwarrantable attacks upon the

prince, for ' interference' in politics, and especially in the

affairs of the army. The prime minister. Lord Aberdeen,

took the earliest opportunity of defending his Eoyal High-

ness from the unjust aspersions upon his character, and,

at the same time, of defining his proper sphere of duty

in regard to the executive government. He stated that

Prince Albert had, with great self-denial and discretion,

declined to accept the office of commander-in-chief of the

British army, notwithstanding the urgent solicitations of

the Duke of Wellington that he would consent to succeed

• Princo Albert's Speeches, kc, memoir of Prince Albert wliich li.is

p. 07. His Koyal Highness depiirted yet appeared, is to be found in the

this life on the 14th December 1801, Annual Register for 1802, pp. 482-
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liiin in that post ; and that his alleged ' interference with

tlie ' usiness of the army,' liad been no more than his

position as a lield-inarshal and colonel-commanding

certain regiments, and one actinfj on behalf of a female

sovereign, ani[)ly justified. The commander-in-chief,

Lord llardinge, corroborated this statement. Lords

Derby and Campbell in the House of Peers, and Lord

.John Eussell and Mr. Walpole in the House of Commons,
expressed their entire satisfaction with this explanation,

and their cordial approval of the conduct of Prince Albert

in his position of confidential adviser of the Queen.^ Full

particulars of the circumstances under which his Poyal

Kighness declined the honourable post of commander-in-

chief, so earnestly pressed upon him by the Duke of

Wellington, will be found in a memorandum prefixed to

the collection of the prince's speeches above mentioned.

The forbearance and self-denial exercised by Prince Albert

upon this occasion reflects the highest credit upon him.

He justly felt that the assumption of the charge of a great

executive department would interfere with the performance

of the duties which properly belonged to him as the

consort of the sovereign, and which no one but himself

could adequately fulfil.

We have further evidence, from the pen of one who
should be well informed on the subject, as to the ma mer
in which Prince Albert discharged the difficult task he

had undertaken, during the whole course of liis brief but
' well-spent life. He says that the prince's conduct uni-

formly exhibited proofs of a consummate judgment, and

was characterised by a constant deference to the constitu-

tional rights of the ministers of the crown. With strong

political convictions, and a decided opinion on the political

questions of the day, wliicL he expressed and defended

^ Hansard's Debatos, in both of Parliament, on February 0, 1862,

Houses, for January 31, 1854. And after bis decpase, and especially tho

fioo tho euloffiuius pronounced upon speeches of Earl KussoU and of Mr.

tho Prince Consort, in both Houses Disraeli.
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with great ability, his course was invariably straightforward

and patriotic. ' Ilis inilueiice in public affairs was at once

so genial and so salutary, that, like the pressure of the

atmosphere, it was unfelt. He hit the exact mean on

which authority rests in a free country, and he contributed

to make the crown act as the adjusting balance of our

institutions at home, and of our policy abroad.' He
brought to the consideration of every question of foreign

policy, and of every point of domestic administration, ' the

principles of a statesman, rather tlian the interests of a

politician ; and as his position had placed him beyond

the region in which men contend for political power, he

souglit, Avithout distinction of parties or persons, to ap]3ly

his dignified, liberal, and honest rule of life to tlie smallest

as well as the greatest objects to which he turned his

clear and comprehensive mind.'^

With an intuitive perception of the "widely-extended

field—hitlierto untrodden by royal footsteps—wherein

his varied accomplishments, and the influences of his

exalted station, could be suitably employed, Prince Albert

took a prominent part in the encouragement of every

social movement whicli sought to advance the industrial,

educational, or moral interests of the people. He lent

his aid and countenance to the promotion of science and
the arts, and was always ready to foster every undertak-

ing that gave promise of contributing to develope the

resources of the empire, or of assisting her friendly and
successful rivalry with other countries in the arts of

peace.

The loss which the nation has sustained in the death of

this illustrious m^ n has, unhappily, deprived our enquiry

into the constitutional standing of a prince-consort of its

immediate practical value ; nevertheless, the example of

his life is of incalculable service to the cause of monarchy,

as it serves to illustrate and define the status of the

Right Hon. W. N. Mossey, in Edinb. Review, Jan. 18G2, Art. viii.
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sovereign in the existing development of the British con-

stitution, and also to exemplify the value and extent of

the influence which may be rightfully exercised by one

who is politically identified with the occupant of the

throne, and who yet fills a personally irresponsible posi-

tion,™ without encroaching upon the province of respon-

sible government.

We now proceed to define, more particularly, the Constitn-

constitutional position of the British sovereign. We have
gjjfjjl ^^

already seen that, in a system of parliamentary govern- the sove-

ment, as it is administered in England, the personal will °
'

of the monarch can only fmd public expression through

official channels, or in the performance of acts of state

which have been advised or agreed to by responsible

ministers ; and that the responsible servants of the crown

are entitled to advise the sovereign in every instance

wherein the royal authority is to be exercised. In other

words, the public authority of the crown in England is

exercised only in acts of representation, or through the

medium of ministers, who are responsible to Parliament

for every public act of their sovereign, as well as for the

general policy of the government which they have been

called upon to administer. This has been termed the

theory of Eoyal Impersonality. But the impersonality of

the crown only extends to direct acts of government.

The sovereign retains full discretionary powers for de- i

liberating and determining upon every recommendation r

which is tendered for the royal sanction by the ministers

of the crown ; and, as every important act of administra-

tion must be submitted for the approval of the crown, the ?

sovereign, in criticising, confirming, or disallowing the same, ?

is enabled to exercise an active and intelligent control

over the government of the country. - /

In the fulfilment of the functions of royalty, much must

always depend upon the capacity and personal character

Earl Derby and Mr. Disraeli, in Hans. Deb. vol. clxv. pp. 27, 60.

(JCP
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II

of the reignirifx moiiarcli. It lias been well observed, by

;i sagacious political writer, that ' a wise and able sovereign

can exercise in the councils which he necessarily shares

whatever authority belongs to his character, to his judg-

ment, and, in the coiu'se of years, to his unequalled ex-

perience. A lifelong tenure of office, ensurhig an unin-

terrupted familiarity with public business, gives a king a

considerable advantage over even veteran ministers ; and

the undefniable influence of supreme rank is in itself a

substantial basis of power.'" But in order to discharge

his functions aright, it is indispensable that the sovereign

should be ready and wilhng to labour, zealously and

unremittingly, in his high vocation ; otherwise he will

be unable to cope with the multifiirious and perplexing

details of government, or to exercise that controlling

power over state affiiirs v^^hich properly app(Ttains to the

crown. On the other hand, a sovereign who, from what-

ever cause, is indifferent to the exercise of his kingly

functions, may neglect the administrative part of his duties,

and, if he be served by competent ministers, the conmion-

wealth will suffer no immediate damage. But, in such a

case, the legitimate influence of the monarchical element

in the constitution is impaired, and is rendered liable to

permanent deprivation.*' Moreover, while a sovereign

may forego the active control of the affairs of state with-

out apparent public loss, provided his ministers are able

and patriotic, the moment political power falls into the

hands of self-seeking and unscrupulous men, the nation is

deprived of the check which a vigilant monarch alone

can maintain—a check no less valuable because unseen,

but which may suffice, upon an emergency, to save the

country from the effects of misgovernment. For the

° Saturday Review, November 8, lung, Bageliot, on the English Con-
18G2. And see some weighty remarks stitution, in the Fortnightly lleview
in the same jounial, for June 4, 1804, for October 15, 1865, pp. 605-G09.
in an article on ' Foreign Influence.' ° See Bagehot's paper, above
See also, on the advantages derivable cited, pp. 610-012.
from the experience of a sagacious
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reign.

sovereign can always dismiss a ministry, and summon ConsHtu-

another tt) his coiuicils, provided he does so not for mere
*'itJJf„^

personal considerations, but for reasons of state policy, ^5;!^°^°"

wliich the incoming administration can explain and justify-

to the satisfaction of Parliament. This branch of the

royal prerogative will hereafter engage our attention more

fully.

It need scarcely be urged tliat the possession of a high

personal character and a cultivated intellect are of vital

consequence to the sovereign, to fit him for his rightful

position in the secret councils of the state. They enable

him to subject every recommendation of his ministers to

the scrutiny of an intelligent and impartial mind, intent

only upon the promotion of the public good ; and should

such a necessity unfortunately arise, a prudent and saga-

cious monarch can do much to moderate party asperities,

rebuke selfish and unworthy aims, and encourage patriotism,

by bringing to bear upon the ministers of the crown a

liealthy moral influence, similar to that which proceeds

from an enlightened pubhc opinion.

And on the wider field of national pursuits, while the

individuality of the sovereign is debarred from active

exercise, except through the agency of responsible minis-

ters, the moral influence of the crown, as a means of pro-

moting the public welfare, is of incalculable weight and

value. It properly devolves upon the constitutional

sovereigns of England to employ this powerful influcuce

for the encouragement of public and private morality,

for the advancement of learning, and for the diffusion of

civihsation among their people.*^ The favour of the king

is always an object of honourable ambition, and, when

worthily bestowed, will nerve the arm and excite the

brain to deeds wliich deserve a nation's gratitude, and

bring renown upon the whole empire.

With such advantages resulting from monarchical rule,

See Harrison on Civilisation, pp. 291 -294.
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it were vain to imagine tluit, bcrauso the tlireet inter-

ference of the crown in acts of goverinnent is forbidden

by the spirit of the constitution, therefore rt)yalty lias

ceased to be anytliing but an empty pliantom or a costly

pageant. Thougli divested, by tlie growtli and develop-

ment of our political institutions, of direct pohtical power,

the crown has still retained immense personal and social

influence for good or evil. ' The king's name is a tower

of strength ;
' and without the blessing of headship, in the

2")erson of an hereditary sovereign, the time-honoured in-

stitutions of England would sink at once to the level of

a democracy, and the good government of the countiy

would be jeopardised, if not overthrown, by the stiife

and cupidity of rival factions contending for the mastery.'*

One of the most important branches of the regal func-

tions is that wherein the crown, as ' the symbol of national

sovereignty,' appears in public for the performance of

those acts of state which peculiarly appertain to the kingly

office—such as the opening and proroguing of Parliament,

the holding of public receptions, of ceremonials for con-

ferring marks of distinction and royal favour upon par-

ticular persons, and the like. These duties, while they

frequently entail heavy burdens upon the sovereign, cannot

be intermitted—except for unavoidable causes, and for a

limited time—without impairing the dignity and influence

of the crown itself. The ;. esence of the sovereign in the

midst of his people, dispensing favours, or engaged in the

performance of high acts of state, affords opportunity for

the public expression of the loyalty or personal devotion

of the people to their king. This elevated Christian

sentiment is of the greatest value in unitir/^ togetlier the

ruler and the subject, so that fidehty and attachment to

the monarchy becomes a part of the national life.' But
' loyalty needs to be stimulated by external display, by

1 See Cox, Eng. Govt. p. G34.
' On this point, see Austin, Plea for the Constitution, p. 37.
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the pom]^ and circumstance of power, by all the kindly

feelings which ])erson{d intercourse creates between sove-

reign and subject. If a sovereign omits to keep it alive

by sucli means, he leaves imfullilled tliat one function

whicli no one else can perform in liis stead.'* Moreover,

uotwitlistanding tlie supreme poHtical power which is con-

centred in the hands of tlie prime minister for the time

being, the court, presided over by the sovereijjjn, is still ^"'"^'"^ p™-

the highest pomt m tlie social scale. No prime minister,

or leader of a [)olitical party, can attempt to vie with his

sovereign in this particular. Tlie personal preeminence

of the king invests himself and his surroundings with a

dignity which is absolute and unapproachable. The most

elevated position in English society is thereby witlidrawn

from the arena of political competition, which is an in-

calculable benefit to tlie whole community. Were it

otherwise, ' politics would oifer a prize too dazzling for

mankind.' If, in addition to the immense advantages

that at present attend upon a successful parliamentary

career, ' the highest social rank was to be scrambled for

in the House of Commons, the number of social adven-

turers there would be incalculably more numerous, and

indefinitely more eager;' and an overwhelming prepon-

derance would be given to a force whicli is ' already

perilously great.' "^ From all tliese disturbing influences,

the political system of England has been preserved by the

position assigned to the Englioli monarch.

The foregoing definition of the true place and work
of the sovereign in the British Constitution, as now ad-

ministered, may be suitably illustrated by reference to the

recorded opinions of eminent statesmen of our own day

upon this topic. fXord Brougham, in his ' Historical J

Sketches,' has the following weighty remarks: 'The;

question is, Does the king of this country hold a real

: I

" Saturday Iloview, March 20, niy'htlv Review, August I'), 1805,
1804. pix 100, 110.

* Bageliot, Eng. Const, in Fort-
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or only a nominal office ? Is he merely a form, or is he

a substantive power in our mixed and balanced constitu-

tion? Some maintain—nay, it is a prevailing opinion

among certain autliorities of no mean rank—that the

sovereign, having chosen his ministers, assigns over to

them the whole executive power. They treat him as a

kind of trustee for a temporaiy use, to preserve, as it

were, some contingent estate ; or a provisional assignee,

to hold the property of an insolvent for a day, and then

divest himself of the estate by assigning it over. They
regard the only power reaUy vested in the crown to be

the choice of ministers, and even the exercise of this to

be controlled by Parliament. They reduce the king more

completely to the condition of a state pageant, or state

ry^Dher, than one of Abbe Sieyes' constitutions did, when
he proposed to have a grand functionary with no power

exce])t to give away offices ; upon whicli Napoleon, then

First Consul, to whom the proposition was tendered, asked

if it well became him to be made a " Cochon h I'engrais

h la somme de trois millions par an?"" The English

animal, according to the Wliig doctrine, much more

nearly answers this somewhat coarse description ; for

the Abb<^'8 plan was to give his royal beast a substantial

voice in the distribution of all patronage, while our hon

is only to have the sad prerogative of naming whom-
soever the Parliament chooses, and eating his own mess

in quiet.

' Now, with all the disposition in the world to desire

that the royal prerogative should be restricted, and tlie

will of the nation govern the national affairs, we cannot

comprehend tliis theory of a monarchy. It assigns to the

crown either far too much revenue, or far too little

power. To pay a million a year, or more, for a name,

seems absurdly extravagant. To affect livhig under a

kingly government, and yet suffer no kind of kingly

» A hog to bo fatted at the rato of 120,000/. a year.
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power, seems extravagantly absurd. Surely the meaning

of having a sovereign is, that his voice should be heard,

and his influence felt, in the administration of public

aflairs. The difl'erent orders of the state have a right to

look towards that high quarter all in their turn for sup-

port, when their rights are invaded by one another's

encroachments, or to claim the royal mnpirage when
their mutual conflicts cannot be settled by mutunl con-

cessions ; and unless the whole notion of a mixed mon-
archy, and a balance of three powers, is a mere fiction

and a dream, the royal portion of the composition must

be allowed to have some power Jo^pyo^hice the effect

upon the quality of the whole. \ It is not denied that

George III. sought to rule too much—it is not maintained

that he had a right to be perpetually sacrificing all other

considerations to the preservation or extension of his

prerogative : but that lie only discharged the duty of his

station by thinking for himself, acting according to liis con-

scientious opinions, and using his influence for giving these

opinions eflect, cannot be denied.' . .

.

' George III. set one

example which is worthy of imitation in all times. lie

refused to be made a state puppet in his minister's hands,

and to let his name be used either by men whom he

despised, or for purposes which he disapproved. Nor
could anyone ever accuse him of ruling by favourites

;

still less could anyone, by pretending to be the people's

choice, impose himself on his vigorous understanding."'

Again, in his ' Political Philosophy,' Lord Brougham
interprets the British Constitution as intending that the

opinions of the monarch should have a sensible weight,

even ngainst the most conflicting sentiu-ients of tlie peo])le

and of the peers, and that the individual monarch should

be a substantive part of the political system, as a check

on the other branches.'*''

' TTi.stnricivl Sl(('(oluvoofSta(o9iiu)ii, 'Vol. iii. p. W2. But hoo Mr.
ill tho Timi! of Gi'org-o 111., fii\st SfniorV (uhihikmiIs iipmi lliis jiassn^o,

series, edit. 1830, pp. 12-14. in liis Historical Ki^.^aws, vol. i. p. ."i47.
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In his Essay on Parliamentary Government,* Lord Grey

thus expresses himself:—'There is a further safeguard

against abuse, in its being requisite that the ministers of

the crown should obtain its direct sanction for all their

most important measures. The crown, it is true, seldom

refuses to act upon the advice deliberately pressed upon

it by its servants, nor could it do so frequently without

creating great inconvenience. But the sovereigns of this

country nevertheless may, and generally have exercised

much influence over the conduct of the government

;

and in extreme cases the power of the crown to refuse

its consent to what is proposed by its servants, may h(\

used with the greatest benefit to the nation. A refusal

on the part of the sovereign to sanction measures which

the ministers persist in recommending as indispensable,

is indeed a legitimate ground for their resignation : and

if the question which leads to this is one on which they

have the support of public opinion, tliey must in the end

prevail. But if this high power is exercised with wisdom,

and is reserved for great emergencies, the crown may
generally calculate on the support of the nation in re-

fusing to sanction measures improperly pressed upon it

by its ministers, especially where tlie measures so urged

involve an abuse of the royal authority for their own
party objects.'

And upon a recent occasion Lord Derby, from his

place in Parliament, gave utterance to the following re-

marks :

—'The people of this country are under a great

mistake if they suppose that the sovereign does not
' exercise a real, salutary, and decided influence over the

councils and government of the country. The sovereign

is not the mere automaton, or puppet, of the government

of the day. She exercises a beneficial influence and

control over the afliiirs of the state ; and it is the duty of

the minister for the time being, in submitting any prop ()-

» New edition, pp. 5, 0.
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sition for the assent of her Majesty, to give satisfactory

reasons that such propositions are called for by public

policy, and justified by the public interests. If the

sovereign is not satisfied with the advice tendered to her,

— if, either from the suggestions of her own mind, or

from objections which may be suggested to her by [the

Prince Consort], her Majesty is of opinion that she Avill

not accept the advice of the responsible minister of the

crown, the course of the crown and the minister is equally

open. The course of the crown is to refuse to accept

that advice of the minister, and the inevitable consequence

to the minister would be the tender of his resignation.'"

' It is not to be supposed,' says Professor Austin, in Austin on

reference to the control exercised over Parliament by o^ce*"^^^

means of the royal prerogative of dissolution, ' that the /

king is powerless because this power of control is seldom /
exercised, As his power depends, in the long run, on the

rational attachment of the people to the royal office, the

permanence of the power would be put in jeopardy if it

were indiscreetly exercised. The power of the crown to

control the Houses operates silently. It is rarely exer-

cised in fact ; but it could be exercised in fact if the

exercise became necessary, and were sanctioned by the

approbation of the country.'"

The weight of influence which properly appertains to

the opinions of the sovereign, when constitutionally ex-

pressed, would naturally be exerted in such an emergency

to place the government of the country in the hands of a

minister wliose policy was in accordance with the views

entertained by the crown itself ; but unless those views

found a response from the nation at large, and were ac-

cepted by Parliament, they could not ultimately prevail.

In the last resort, no opinions or policy can be carried

out by the government of England but such as meet with

the sober approval of Parliament and of the people,

' Hans. Deb. vol. cxxx. p. 103.

VOL. I.

V\q& for the Constituti'm, p. 6.
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It has been aptly pointed out, by a recent political writer,

that the power of the sovereign in England is considerably

increased when rival political parties are evenly balanced

;

and that ' it rises still higher when the competition be-

tween the various statesmen of all parties becomes close.

For, though the rise and fall of parties is decided in the

main by the constituencies, their power extends only in

very rare cases to the careers of individual politicians.

Unless a man be singularly eminent, the sovereign can

place a ban upon him, and exclude him, if not from all

office, at least from the highest office, without any great

risk of a collisionwith the House of Commons or the people.

Court favour, therefore, is no matter of tinsel, but an

object of substantial importance to politicians ; and the

fear of losing it avails, to a certain extent, to mould their

policy, whether they are in office or in opposition. If this

species of influence were merely used to give a due weight

to the personal opinions of the sovereign, there would be

no reason to complain, and its exercise would be ac-

quiesced in cheerfully.' The writer then adverts to the

' obscure favourites concealed under the shadow of the

throne,' who, in the last century, gave rise to complaints

of unauthorised advice and backstairs influence ; but he

adds, most truly, that ' in our day the sense of honour has

become keener, and political combatants no longer con-

sidvT stratagems of this kind legitimate. '^

This brings us to the consideration of the prerogative

of the crown in the appointment of the ministers of state,

by whom the government of tlie country is conducted.

From the high and commanding position occupied by

the sovereign, it would be natural to infer that he should

be free to secure the services of the wisest and ablest men
to whom to entrust the administration of public affiiirs.

Accordingly the British Constitution distinctly recog-

nises the right of the sovereign to make choice of all his

" Saturday Review, August 1, 18G3, p. 142.
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responsible ministers, , and the continuance of the royal

confidence in an existing ministry is an essential pre-

requisite to its remaining in office.

Commenting upon the exercise of this branch of the

royal prerogative, Lord Brougham has declared that it is

in the ' unquestioned power of the crown to choose and

to change its servants
;

' and that ' no one would think of

questioning the foundation of this power, of objecting to

its existence, or of wishing to restrict it,' provided only

that it is exercised ' on grounds capable of being stated

and defended.' The grounds upon which the soverel^'n

may constitutionally dismiss a ministry he has thus de-

lined :
' If they exhibit internal dissensions amongst

themselves ; if they differ from the sovereign, or from tlie

country at large ; if their measures are ruinous to tlie

interests of the country, at home or abroad ; or if there

should exist a general feehug of distrust and disapproba-

tion of them throughout the country.'*

The personal discretion of the sovereign in regard to

.

his ministers has been explained as follows :
—

' Tlie

sovereign exercises liis opinion on the sentiments as well

as capacity of his ministers ; and if upon either he judges

them to be incompetent, or in any degree unlit, it is the

prerogative and, with perfect loyalty let me add, the

duty of the crown to dismiss such ministers.' ** For ' the

king cannot be required to take advice from men in whom
he cannot confide ; and, were there no other reason, a

diminution of confidence is a sufficient ground for a change

in his Majesty's councils.'
"

It is the undeniable right of either House of Parliament

to advise the crown upon the exercise of this or any other

of its prerogatives ; but this right cannot be pressed so far

as to render the sovereign ' accountable to Parliament for

Dismissal

of minis-

ters.

Advice of

Parlia-

ment on
the ap-

pointment

of minis-

ten?.

• Ilallam, Conat. Hist. vol. iii.p. 392.

And see a resolution of the House of

Lords, on February 4, 1784:.

• Mirror of Pari. 1835, pp. 28, 2'.).

" Mr. Pitt, Pari. Hist. vol. xxxv.
1121.
' Lord Selkirk, Pari. Deb. vol. ix.

377.

p 2
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King's
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entitled to
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his conduct in changing his advisers,' or as to entitle

Parhament ' to question the motives of his Majesty for

dismissing ministers wlio had lost his confidence.''* It

has been contended, indeed, that ' it is the right and

privilege of the House of Commons to express its opinion

and judgment, and even to offer advice to the sovereign,

as to the circumstances under which, and the mode in

which, he may have been advised to exercise his undoubted

prerogative of choosing the ministers of the crown.'
*

But such an interference with the free choice of the

sovereign would be justifiable only in the extreme case,

if we may suppose that such could occur, wherein the

crown had selected unfit or improper persons as its

advisers.' In all ordinary circumstances, the ministers

chosen ly the sovereign are entitled to receive from

Parliament, if nc' ' an implicit confidence,' at the least

' a fair trial.' * liiis has been the established rule and

practice of the constitution, as the following cases will

show :

—

When Mr. Pitt was appointed prime minister by George III., in

1783, in the face of a nostile majority in the House of Commons, he

braved the fierce opposition with which he was encountered, and

disregarded the factious obstructions of his foes, until he was in a

position to dissolve Parliament and appeal to the people.** Advert-

ing, nearly twenty years afterwards, to the conduct of the House of

Commons upon this occasion, Mr. Pitt declared that amidst all the

violence which charactei-ised the proceedings of the House at the

time, the ' general principle ' of the sole right of the king to nominate

his ministers * had never been attempted to be denied in the ab-

stract,* The hostility of the House to Mr. Pitt arose, according to

Sir

<> T.ord Selliirk, Pari. Deb. vol. ix.

p. 377. *Tho House of Lords have
nothing to say to the changes which
may take place in his Majesty's coun-

cils. It is his Majesty's prerogative

to appoint his own niinistei's, and to

change them as he pleases; and the

House of Lords cnnnot take into con-

eideration the special circumstances

under which such changes have been
made, except in particular cases, in

which an administration has ] oen

removed in consequence of an address

from tliis house.'

—

Duke of Welling-
ton. Pari. Deb. N. S. vol. xvii. p. 455.

* Lords Morpeth and Stanley, Mir-
ror of Pari. 1835, p. 74.

' Lord Selkirk's .'peech. Pari. Deb.
vol, ix, p. 377. And see Adolphus,
Hist, of Eng, vol. iii. p. 400 n.

« Sir R. Peel's Memoirs, vol. ii.

p. 07.
*• See (inte, p. 77.
' Pari. Hist. vol. xxxv. p. 962.

1

lllJ
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Sir Robert Peel, from a suspicion that he owed his appointment to

unconstitutional motives ; that is to say, to the exercise of secret

influence, by means of which it was notorious that the previous

administration had been overthrown. But Mr. Pitt took his stand

upon the principle that it was irregular for the House to endeavour

to control the prerogative of the crown in the choice of its ministers,

by denouncing them without waiting to see their acta.''

In 1801, after the retirement of Mr. Pitt from office, and the ap-

pointment of Mr. Addington to the premiership, an arrangement

which was not satisfactory to Parliament, Mr. Pitt expressly claimed

for the king ' the sole right of nominating his ministers,' and con-

tended ' that tlie House had no right to form any resolution till their

conduct came to be judged of by the acts of their administration.'

He assertod, moreover, that the new ministers were entitled, at the

outset, to ' a constitutioiial confidence ; ' in other words, ' that unless

some good reason were assigned to the contrary, the House was
bound, by the best principles of policy, as well as by the true spirit

of the constitution, to wait to see the conduct of the ministers of the

crown before they should withhold their confidence.' ' The House
of Commons acquiesced in this reasoning, and refrained from any

attempt at disturbing the new ministry.

In 1807, after the dismissal by George III. of the Grenville Admi-
nistration, and the appointment of the Duke of Portland's ministry,

debates arose in both Houses of Parliament upon this event, and upon
the circumstances which had given rise to it. The ex-ministers had
a majority in both Houses. Their friends accordingly endeavoui'cd

to embarrass the new government by proposing resolutions expres-

sive of regret at the change in the royal councils. But Parliament,

while they were inclined to approve of the conduct of the late

ministry in the matter which had occasioned their dismissal, refused

to concur in resolutions of censure, or to take any steps which would
appear like an attempt to limit the exercise of the prerogative by
refusing to the new ministers of the crown a fair trial. Accordingly

the resolutions were superseded in the Lords by a motion of adjourn-

ment, and in the Commons by a resolution to pass on to the orders of

the day.™ During the debate in the House of Commons, Sir William

Grant took r -casion to show that the attempt of the late ministers

to convert Parliament into a court of appeal against the king's de-

cision was unwarrantable and unprecedented."

In 1834 Sir Robert Peel, by desire of King William IV., under-

took the formation of a ministry, although his party was in a decided

"Mirror of Pari. 1841, p. 1937.
' Pari. Hist. vol. xxxv. pp. 002,

1115.
"' See ante, p. 91.

" Pari. Deb. vol. ix. p. 474. See
also the pi'oceeding.s in the IIou.se of
Commons after tlie death of Mr.
Perceval : ante, p. 06.

\

X

\
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minority in the House of Commons. A dissolution of Parliament

ensued, but this did not add very materially to the strength of the

new administration. Ministers sustained very severe defeats in the

new House ; nevertheless, Sir R. Peel refused to resign, saying, ' I

hold there is nothing unconstitutional, in the post I fill, and in the

fulfilment of my duty, to persevere in the discharge of those duties

to which my sovereign has called me, in defiance of the majority

that is against me upon any abstract question, &c. I will perform

my duty until the House shall by its vote refuse its sanction to some

measure of importanco which I think necessary to submit to its con-

sideration.'" He accoi'dingly persisted in the attempt to maintain

his position, in the face of repeated defeats in the Commons for

nearly two months ; when, being convinced of the evil of permitting

the House of Commons to exhibit itself to the country free from any

control on the part of the government, and believing that ' in con-

formity with the constitution, a government ought not to persist in

carrying on public affairs, after a fair trial, against the decided opi-

nion of a majority of the House of Commons,' he resigned, and a new
ministry, whose views were in accordance with the opinions of the

Commons, was appointed,? Earl Derby in 1852, in 1858, and in 1866,

assumed the reins of government, by command of the Queen, with

an adverse majority in the House of Commons. Upon each oc-

casion the new ministry were treated with great forbearance by the

House, and were permitted to remain in office without molestation

or annoyance until they had developed their policy, and had shown
themselves to be decidedly at issue with the House of Commons upon

some great public question.i

During the interval between the resignation or dismissal

of a ministry, and the appointment of their successors,

should it appear expedient to either House to tender

advice to the sovereign in regard to the formation of a

new ministry—whether it be to urge the appointment of

a strong and efficient administration, or even to indicate

the political character of a ministry that would prove

acceptable to Parliament—it is perfectly constitutional to

do so. But an administration once formed is entitled, as

we have seen, to receive from Parliament favourable con-

sideration and a fair trial.

In 1783, thirty-seven days (February 24 to April 2) elapsed

between the resignation of the Shelbume Ministry and the ap-

Haus. Deb. vol. cxix. p. 1278. Mirror of Pari. 1885, p. 817.

p Ptcl's Memoirs, vol. ii. p. 91 ;
i See onfe, pp. 148, 153, 161.
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pointment of a CoaUtion Ministry, under the Duke of Portland.

On March 24, the Commons passed an address to the king,

praying him to form a strong and united administration. His Ma-
jesty sent a gracious reply to this address through Earl Ludlow, «"

expressing his earnest desire to do everything in his power to comply
with the wishes of his faithful Commons.' On March 31, a

motion was made for the adoption of another address, representing

the urgent necessity which existed for the immediate appointment

of an efficient and responsible administration ; but after some debate,

the motion, being regarded as premature, was withdrawn.*

Upon the break-up of the Perceval Administration, owing to the

assassination of the premier, on May 11, 1812, four weeks
elapsed before a new ministry, under the Earl of Liverpool, was
appointed. On May 21, a motion was made in the House of

Commons for an address to the Prince Regent, praying him to form

a strong and efficient administration. It being known that the for-

mer colleagues of Mr, Perceval were desirous of remaining in office,

and were in communication with the prince upon the subject, the

motion was resisted by the friends of the late government, on the

ground that it was an attempt to interfere with the crown in the

choice of its servants, which was not justified by existing circum-

stances. The motion was nevertheless agreed to by a small majority,

and the mover and seconder of the address were ordered to present

it to his Royal Highness. The mover reported on the following

day that the prince had promised that the address should receive

his immediate and serious consideration. Viewing this address as

equivalent to a declaration of their own inefficiency, the remaining

members of the administration immediately placed their offices at

the disposal of the Prince Regent. Negotiations were then com-
menced with the Whig party, but they proved unsuccessful ; and the

old ministry was reinstated in office, under the premiership oi the

Earl of Liverpool." The new administration was vehemently assailed

in the House of Commons, and motions were submitted to declare

that it was e&sentially the same as the one in regard to which disap-

probation had been expressed by the House and by the country. But
after much debate it became apparent that the sense of the House
was opposed to any proceedings that might appear like an attempt

' His lordship was Comptroller of

the Household.
• Com. Journals, March 26, 1783.
» Ibid. March 31, 1783.
" See ante, pp. 94-103. During

this interval, on May 30, and

again on June 5, notice was given

in the House of Commons for a

further address to the Prince Re-

gent, beseeching him to proceed with-
out delaj' to appoint a strong ministry,

in which the Ilouse could confide.

But the House being informed that

negotiations were in active progress,

with every prospect of a successful

teraiination, the motions were not
made.—Ibid. pp. 100, 102.

I
!>
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to dictate to the croWn in regard to the choice of its advisers. The
leader of the government, moreover, claimed for the new ministry
* the constitutional support of Parliament till their actions should

show them to be unworthy of it.' The several motions of censure

were then put and negatived.'

A fortnight elapsed between the resignation of Lord Liverpool, on

March 2'/, 1827, and the appointment of the Canning Adminis-

tration. Meanwhile, after eight days had elapsed, notice was given,

for April 6, of ah address to the crown, to be pleased to ap-

point a ministry who were unanimous on questions of vital impor-

tance to the empire. But when the day arrived for bringing on this

motion, it was withdrawn upon an intimation that the formation of

a ministry vras about to take place. Four days afterwards the

Canning Ministry was appointed.''

Ten days elapsed between the resignation of Sir Kobert Peel, in

1835, and the appointment of the Melbourne Ministry ; and there

was a similar interval between the resignation of the Derby Ministry,

in 1853, and the appointment of their successors. Upon neither of

these occasions was there any action taken by Parliament, although

& change of ministry is ordinarily effected within one week.

But on February 1, 1855, the Aberdeen Ministry resigned,

and the Palmerston Ministry accepted office on the 8th inst. Not-

withstanding this short interval, on the motion to adjourn the

House of Commons, on February 6, a short debate ensued, in

which dissatisfaction was expressed at the delay in forming a

ministry, and hints were given that, if much further delay occurred,

it might be expedient to address the crown iipon the subject.*

Upon the resignation of the Grey Ministry, on May 8, 1832,

consequent upon their defeat upon the Reform Bill in the House of

Lords, the House of Commons passed an address to the king on the

10th inst., expressing their deep regret at the retirement of ministers,

and imploring his Majesty ' to call to his councils such persons only

as will carry into effect, unimpaired in all its essential provisions,'

the measure of Reform to which the House had recently agreed. The
address was ordered to be presented by members of the House who
were of the Privy Council.y Four days having elapsed without the

reception by the House of any reply to their address, the Speaker

was questioned upon the subject. He could only state tha,t the ad-

dress had been placed in proper hands for presentation, and suggest

that his Majesty, not having any responsible minister or confidential

adviser, might think it better to delay sending an answer till he had

' See ante, pp. 104, 105.
• See ante, pp. 106-108.
» See ntiti:,'^. 150.

' Mirror of Pari, 18.32, pp. 1970-
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such a minister, through whose hands it might be convoyed. This sur-

mise was afterwards confirmed, and declared to have been the reason

why no reply had been sent to the address, by the Chancellor of the

Exchequer, upon his return to office.* For the king, having failed

in the attempt to form a Tory administration, had been obliged to

recall his late advisers.

Having vindicated the right of the sovereign to the free

choice of his constitutional advisers, by whom the admi-

nistration of the Government is to be conducted—a free-

dom which necessitates tliat they sliould be unreservedly

accepted by Parliament at the outset of their career, and

until they prove themselves by their general policy and Personal

public conduct to be undeserving of confidence—it remains
i"ons"of the

to be seen to what extent the sovereign is at liberty to sovereign

exercise his personal inclinations in the choice or ui^missal formation

of individual ministers.

The cabinet, as will be hereafter more fully explained,

is a committee of the Privy Council. The sovereign is

empowered by his prerogative to summon whom he will

to the Piivy Council ; and he is at liberty to dismiss

any member thereof^ at any time, who may incur his dis-

pleasure.* As every cabinet minister is necessarily a

member of the Privy Council, the sovereign is thereby

enabled to alter the composition of the cabinet council

whenever he may think fit to do so. But by modern con-

stitutional practice the freedom of choice possessed by the

crown in the selection of its advisers has been subjected

to important limitations.

Theoretically, it is presumed that the sovereign acts in

this matter according to his own discretion. William

III., it is notorious, allowed no interference with his own
will in appointing wh >m he would to fill the high offices

of state ;
^ but the necessities of parliamentary government,

coupled with the inferior capabihty of his immediate

» Mirror of Pari. 1832, pp. 2024,

2079.
» Several instances are given by

May (;Con8t. Hist. i. pp. 20, 2i),

wherein George II. and George III,

struck out the names of individuals

from the list of privy councillors, for

imputed misconduct.
•^ Macaulay, Hist, of England,

passim.
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successors upon the throne, soon entangled the reigning

monarch in the meshes of party, anil deprived him of free

agency, even in the choice of his own ministers.

The Whigs, during the reign of the first three Georges,

set up a claim to have the nomination of the prime

minister, and to limit the choice of the sovereign in regard

to his ministers generally to the members of certain lead-

ing aristocratic families. In this they were partially

successful, the earlier sovereigns of the House of Hanover

being unable to resist the strength of the party by whom
this claim was supported. But George III., immediately

npon his accession, endeavoured to free himself from such

trammels, and to break down the great Whig oligarchy.

As a matter of compromise, he succeeded in making good

his right to appoint a portion of every administration,

whilst the remainder were nominated by the leading

statesmen who were invited to join the same. This

arrangement appears to have continued in operation until

a very recent date. It was not until the accession of Sir

Eobert Peel to office, in 1834, that we find the present

constitutional practice distinctly enforced.

Thus, in 1782, George III. was allowed to nominate

Lord Thurlow as Lord Cliancellor and a member of the

cabinet, whilst the Shelburne and Eockingham parties

introduced five members each."' Thurlow was first ap-

pointed to tlie chancellorship in 1778, and continued to

hold the office during successive administrations, until

1792, on account of the king's strong partiality for him.

But the imprudence of this arrangement was afterwards

manifested by Thurlow's own conduct, for he pertina-

ciously opposed the policy of his colleagues, and boasted of

his independence on the ground that he was ' the king's

friend.'** During Mr. Pitt's administration, the king, who
had great confidence in that statesman, did not interfere

at all in his arrangement of the political offices, though

• Pari. Deb. vol. xxiii. p. 413. "> Campbell's Chanc. vol. v. pp. 547, Oil.
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in regard to some of them lie privately expressed his

extreme disap})robation.' During the Regency, in 1812,

the negotiations witli Lords Grey and Grenville for the

reconstruction of the ministry fell through, because the

Prince Kegent claimed the riglit to nominate three mem-
bers of the cabinet (including the prime minister) himself.

This claim was objected to by the Wliig lords, not as

being unconstitutional, but because they deemed it to be

opposed to the spirit of mutual confidence and freedom

from suspicion wliich ought to charactorise the cabinet

council, and which rendered it essential that parties

invited to co-operate in forming an administration should

be at liberty to arrange its per,Honnel amongst themselves.'

Upon the formation of Sir Robert Peel's administration,

in 1834, he being abroad when the king resolved upon

selecting him as premier, his Majesty appointed the Puke
of Wellington to be secretary of state, and named Lord

Lyndhurst for the office of chancellor. But it was dis-

tinctly understood that this was to be a mere ad interim

arrangement ; and upon the arrival of Sir Robert Peel in

England, three weeks afterwards, one of his first acts was

the formal recommendation to the king that the Duke of

Wellington should be appointed foreign secretary, and

that Lord Lyndhurst should be the chancellor.*

In regard to the selection of the prime minister himself, Free choice

it is only within a very recent period that the free choice °^J^^ ^j;.

of the crown has been distinctly acknowledged. This is "'^^^r by

partly attributable to the fact that the office of premier

was not regarded as conferring upon its possessor an

absolute control over his colleagues in the ministry, until

within the past century.^ But, in proportion as its pre-

eminence became apparent, its possession was naturally

coveted by the great political parties.

It has been already noticed that from the accession of

the House of Hanover, it was a fundamental article of

* Rose, Corresp. vol. ii. pp. 158, 175. « Teel's Memoirs, ii. pp. 17, 27, 35.
' Pari. Deb. vol. xxiii. p. 428. ^ "^qg pcd, Vol. 11. c. i.
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the Whig creed that the ministers of the crown, and

especially the prime minister, should be nominated by the

chiefs of the Whig party. Mr. Pitt, during the debates

on the Eegency, in 1788, publicly referred to this claim

in the House of Commons, in presence of Mr. Fox, who
did not attempt to deny it.^ Its existence serves to ex-

plain m'^ny obscure passages of political history, wherein

ministerial negotiations, otherwise promising, proved un-

successful, because of the attempt to assert the inde-

pendence of the crown in the choice of its first minister.'

It continued in operation until the time of the Regency,

when Lord Wellesley, having been authorised by the

Prince Regent to reconstruct the ministry, after the

assassjnation of Mr. Perceval, failed in the endeavour, as

we learn upon Whig testimony, mainly because that

party had not been empowered to choose the premier,

although they were invited to enter a cabinet to be

formed upon their own political principles. In the debate

upon the failure of these negotiations, Mr. Canning ad-

verted to this doctrine, and claimed, on behalf of the

constituiioYi, that the crown should be unfettered in the

choice Gi its ministers, save only by the advice and control

of a free Parliament^ It is somewhat remarkable, how-

ever, that Mr. Pitt, who in 1788 had contended for the

rights of the sovereign in this particular, should himself

have been a party, in 1803, to a negotiation with Mr.

Addington (the then prime minister) for his own return

to power, as the head of the administration, without

having previously obtained the consent of the king to the

proposed arrangement. The correspondence between

Pitt and Addington was presented to the king by the

latter, after the scheme had proved abortive ; but his

Majesty refused to read it, caustically remarking that ' it

•» Pari. Ilist. vol. xxvii. p. 772.
' See historical precedents, cited

in Stapletou's Canning and bis Times,

pp. 202-207,
• rnrl. Deb. vol. xxiii. p. 455.
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and terminated ill,'''

The inability of the Prince Regent to reconstruct the

ministry in 1812, in consequence of the obstinate ad-

herence of the Whig leaders to their ftwourite maxim,

requiring a surrender of tlie prerogative of the crown in

the choice of its advisers as tlie condition of their sup-

port and co-operation, induced his Eoyal Highness to

adopt the unprecedented and undignified course of com-

manding the members of the existing cabinet to elect Choice of

tlieir own first minister. Their choice fell upon Lord mJe^byhia

Liverpool, who in this way began his long and prosperous colleagues

career as premier.' After the death of Lord Liverpool, ministry.

in 1827, Mr. Canning was obviously the one who, from

his position and influence, should have succeeded him in

the premiership ; but his known opinions in favour of

Eoman Catholic Emancipation made the king averse to

placing him in such a prominent office. Accordingly,

after a fruitless interview with Mr. Canning, his Majesty

again resorted to his former expedient, and sent the

following minute to the cabinet :
' That his Majesty is

desirous of retaining all liis present servants in the stations

which they at present fill, placing at their head, in the

station vacated by Lord Liverpool, some peer professing

opinions upon whom his Majesty's confidential servants

may agree, of the same principles as Lord Liverpool.'

lie afterwards sent a verbal message to Mr. Canning,

leaving it to his discretion to make or withhold this

communication to his colleagues. Mr. Canning, being of

opinion that it was inexpedient to refer the selection of

their chief to the suffrages of the cabinet, decided upon

withholding it; while he at the same time privately made
known to them its general purport, to which they re-

sponded by simply expressing their earnest desire for a

' Sir G. C. Lowis, iu EJiub. Xlev. ' Stapluton, Canning aud his Times,

vol. cvii. p. U7. p. 208.
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speedy termination of the present embarrassing position

of tlie government : whereupon tlie king allowed his

proposal to drop. Several days were then spent in con-

ferences between his Majesty and leading members of the

cabinet, which terminated at last in the issue of the royal

commands to Mr. Canning to prepare, with the least

possible delay, a plan for the reconstruction of the

administration. Thus commenced the premiership of

Mr. Canning, which, in a few short weeks, was brought

to a sudden and unexpected close by his premature

decease.™

It is now universally conceded that the prime minister

—

as the minister in whom the crown has placed its constitu-

tional confidence, and who is responsible to his soverei^ .

for the government of the whole empire—should be the

free and unbiassed choice of the crown itself. Adverting

to the circumstances attending his resignation of office

in 1845, Sir Eobert Peel said, in the House of Commons :

' I oflered no opinion as to the choice of a successor.

That is almost tlie only act which is the personal act of

the sovereign ; it is for the sovereign to determine in

whom her confidence shall be placed.'" A retiring

minister may, if requested by the sovereign, suggest that

any particular statesman should be empowered to form a

new administration, but sucli advice should not be

obtruded upon the sovereign unasked. Being debarred

by his own resignation, or dismissal from office, from the

constitutional right to tender advice to tlie crown, he

can only do so, if required, in the quality of a peer or a

privy councillor ; being still responsible, in that capacity,

for any advice he may give to the sovereign."

But while the doctrine is now fully established, that

the sovereign has a free choice in the appointment of the

Sttiploton, Canning and his Times, cxxiii. p. 1701 ; and Massev's Geo.
HI. vol. iii. p. 213.pp. 680-500.

" Hans, Dob. vol. Ixxxiii. p. 1004.

See also Lord Dim by, ihtd, vol.

See antef p. 61.

'%^W^>g^S'ir'"'"^

'
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prime minister, the selection of that functionary is never-

theless practically limited by the all-important fact, that

no minister can, for any length of time, carry on the

government of the country who does not possess the con-

fidence of Parliament, and more especially of the House

of Commons.^ This circumstance has contributed to

restrain the undue exerci-e of the royal prerogative, and

to compel the crown, in all its dealings with an adminis-

tration, to govern itself by considerations of high political

expediency.'^ Ample security, moreover, that no changes

of ministry will be effected by the authority of the crown

but such as would commend themselves to the judgment

of Parliament, is obtained by the operation of the consti-

tutional rule which requires that whenever a change of

ministry takes place in consequence of an act of the crown,

the incoming ministers shall be held responsible to Parlia-

ment for the policy which occasioned the retirement of

their predecessors in office.'

In 1807, when George III. dismissed the Grenville Ministry, be-

cause of their refusal to carry out his particular views in reference

to the Roman Catholics, the incoming administration endeavoured

to evade the responsibility which had devolved upon them in regard

to the change of government : but it was emphatically asserted, by
the best parliamentary authorities, ' that there was not a moment in

the king's life, from his accession to his demise, when there was not

a person constitutionally responsible for his actions ; ' and that al-

though he might seem to be acting without advice when, in the ex-

ercise of his undoubted prerogative, he dismissed his ministers and
appointed others, yet that the incoming ministers were themselves

responsible for the dismissal of their predecessors.*

In 1834 William IV., having become a convert to Tory principles,

came to the sudden determination of dismissing the Whig ministry

of Lord Melbourne. It did not npjiear that either the interests of

the state or the wishes of Parliament necessitated this proceeding

;

for there had been no immediate difference of opinion between the

Necessity

for

ministers

to possess

the confi-

dence of

Parlia-

r.ieut.

New minis-

ters re-

sponsible

for dis-

missal of

their pre-

decessors.

•• liowyor, Con 4. Law, p. 137 ; ' Commons Debates, April 0,

Rowlands, En<r. Const, p. 4.38. 1807. And soe the case of Lord
I See Prince Albert's opinion on this D.nibv, cited by Lords Lauderdale

subject, quoted by Earl Kussell, in and llolland, on this occasion, Ilaus.

Hans. Deb. vol. clxv. p. 44.
"^ "

' Groy, Pari. Govt. 189, u.

Dob. vol. ix. pp. 40u, 414.
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king and the cabinet on any point of public policy, nor had ministers

lost the confidence of the House of Commons.* His Majesty, how-

ever, determined to entrust to Sir R. Peel the formation of a new
ministry. Sir Robert was absent from England at the time, and

was ignorant of the circumstances attending the dismissal of Lord

Melbourne. When informed of the facts, he expressed great doubts

of the policy which had occasioned the change of government.

Nevertheless, so fully did he recognise the extent of his obligations

in accepting office, that he boldly avowed his constitutional respon-

sibility ' for th^i dissolution of the preceding government, although

he had. not the remotest concern in it.'" The late ministry had a

large majority {r\ the House of Commons, and one of Sir R. Peel's

first acts was to appeal to the people. The new House, although

more favourably inclined to the new minister, failed to put him in a

sufficiently strong position to enable him to carry on the govern-

ment ; and, after a gallant struggle for several weeks against an ad-

verse majority. Sir R. Peel was compelled to retire from office. The
king had then no alternative but to recall to his cour '.Is the Mel-

bourne Ministry, which he had before so summarily dismissed.

Upon the resignation or dismissal of a ministry, it

is customary for the sovereign to send for the recog-

nised leader of the Opposition, or for some other person

of known weight and influence in either House of Parlia-

ment, who is capable of leading successfully the political

party to which he belongs, and to authorise him to un-

dertake the formation of a new administration." It is

not essential, however, that the person selected to bring

about the construction of a new cabinet should be the

intended prime minister. It may be difficult at first to

fix upon anyone suitable for this office with whom a new
administration could be induced to co-operate. Under

such '"ircumstances some less prominent person could be

chosen to negotiate for the formation of the ministry.

Thus, in 1812, Lord Moira received a commission of this

kind from the Prince Regent, Wiih the understanding that

he should receive some inferior office, together with a

seat in the cabinet.*"

» May, Const. Hist. vol. i. p. 122.
" Peel's Memoira, vol. ii. p. 31.

' See Fischel, Eng. Const, p. 517.
" CauipboU, Chant'eilors, vol. vii.

p. 284. _ And see the Duke of Wel-
lington's remarks on this point, in

ILms. Deb. X. S. vol. xvii. p. 464.
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niS RELATIONS WITH THE PRIME MINISTER. •225

We have already seen (ante, p. 218) that it has of late Prime

years become a settled principle that the political chiefs empowered

to whom the sovereign may confide the task of forming ^g*^j!2*/®

a ministry, are at liberty to select the individuals to leagues,

compose the same, and to submit their names for the

royal approval. This privilege is indispensable to the

successful working of our parliamentary system, and,

after a long struggle, it has been conceded to every poli-

tical party which may, in turn, acquire the preeminence.*

It is a constitutional necessity that the first minister of the

crown should be able to assume full personal responsibi-

lity before Parliament for the appointment of every mem-
ber of the administration. This he can only do /hen he

has been empowered to advise the crown in regard to the

selection of the persons who are to be associated with

him in the functions of government. The sovereign has,

indeed, an undoubted right to express his wishes in favour

of the introduction or exclusion of particular persons, but

by modern constitutional ue^ge he has no authoritative

voice in the selection of anyone but the prime minister.

It is true that, in this as in other matters, the expression

of a strong personal feeling on the part of the crown may
have great weiglit in excluding a person from office,

or including him, at least for a time ; but even this consi-

deration must ultimately yield to a regard for the pubhc
interests, and the sovereign must be prepared to accept

as his advisers and officers of state those who have been

selected for such functions by the premier.'' In like

1

* See Sir G. C. Lewis, in Ediub.
Rev. vol. ciii. p. 313 ; Mr. Canning's
letter of 1827, in Hans. Deb. N. S.

vol. xvii. p. 4o7 ; Duke of "Welnng-
ton's letter of 1828, in Peel's Memoirs,
vol. i. p. 11 ; Sir R. Peel, Evidence,

285, Com. on OHicial Salaries, in

1850; and see Mill, Rep. Govt. p. 90.
'' George III., H is notorious, had

such a rej)ugnance to Mr. Vox, that

for a long time he absolutely refused to

admit him into the cabinet. (See May,
Const. Hist. vol. i. p. 83 ; Campbell,

VOL. I.

Chanc. vol. vii. p. 168.^, In 1801, after

entrusting the formal' .i of a new
ministry to Mr. Addington,and giving
him full authority to make such ar-

rangements for carrvingon the public
service as he should think fit, George
III. expressed a 'wish' that he might
bo enaWed to place the Great Seal in

the handd of Lord Eldon, and place

Sir Popper Arden in the office of

Chief Justice of the Common Pleas,

(iellew's Life of Sidmouth,vol, i. p.

208). Both the.'^e appointments were

I
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manner, in the event of a vacancy occurring in an adminis-

tration, whether from ordinary circumstances, or as the

unavoidable result of differences between individual mem-
bers of the same, it is the duty of the prime minister to

take the pleasure of the crown in regard to the appoint-

ment of some one selected by himself to fill the vacant

office.*

If difficulties should occur in the formation of a ministry,

it is always competent for the sovereign to send for, and

take the advice of, any peer or privy-councillor of weight

and experience in public affairs, whose counsel he might

consider would be serviceable to him in the emergency.

ThuJ, upon the crisis arising out of the assassination of Mr. Per-

ceval, in 1812, when it became necessary to rec jnstruct the cabinet

of which he was the chief, the Prince Regent applied for and acted

upon the advice of his brother, the Duke of Cumberland.* In 1827,

during the interregnum occasioned by the break-up of the Liverpool

Administration, on account of the death of the premier, and the de-

lay in the formation of a new ministry by Mr. Canning, the Duke of

Newcastle used his privilege as a. peer to obtain an audience of the

king, at which he threatened the withdrawal of the support of the

Tory party from the government if his Majesty should select Mr.

Canning as prime minister.** Upon the resignation of the Russell

Ministry in 1851, after several ineffectual attempts on the part of

conferred agreeably to the king's de-

sire. George IV. refused to allow the

readmission of Mr. Canning into the

cabinet, in 1821, afte. the death of

Queen Caroline, although he had re-

tired therefrom a few months pre-

viously, solely on account of his

objections to taking part in the pro-

ceedings ogainst the queen. A year

afterwards, the premier (Lord Liver-

pool) renewed his appeal to the king

on Mr. Canning's behalf, but still

without success; until at length,

through the intercession of the Duko
of Wellington, his Majesty was in-

duced, very reluctantly, to yield.

(Stapleton, Canning and hisTimes, pp.

823, ;«i3; Guizot's Peel. p. 23.) When
the Wellington coalition ministry

was about to be formed, in 1828,

George IV., while expressing bis

wishes in regard to several statesmen,

on the whole gave a carte blanche for

the selection of any persons who had
heretofore been in his service, except
' jrd Grey, whom he objected to re-

ceive again into the cabinet. (Peel's

Memoirs, vol. i. p. 12.) Upon the reap-

pointment of the Melbourne Ministry,

in 183o, William IV. stipulated that

Lord Brougham, who was personally

displeasing to his Majesty, should not
be replaced in the office of Lord
Chancellor. (Ilowlev, Brit. Const,

p. 200 ; Ann. Register, 1835, p. 237.)
" Sir R. Peel, in Commons' Com-

mittee on Official Salaries, 1 8o0, Lvid.

2^5, 289.
• Campell's Chancellors, vol. vii.

p. 280.
•• Stapletnn's Canning and hia

Times, p. 582.
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HIS COMMUNICATIONS WITH COUNSELLORS. 227

various statesmen to form a new administration, her Majesty sent for

the Duke ofWellington, not for the purpose of entrusting the making
of a cabinet to his hands, but in order that she might take counsel

from him in regard to the existing state of affairs, determining also

' to pause aw^hile before she again commenced the task of forming

an administration.'" Again, in 1852, upon the resignation of the

Derby Ministry, her Majesty sent for the Marquis of Lansdowne for

a similar purpose.^ Both the Duke of Wellington and (after his

death) the Marquis of Lansdowne, from their eminent position, ac»

knowledged patriotism, and freedom from all selfish aims, were re-

garded by common consent as the personal advisers and referees of

the Queen. In this capacity they often and successfully intervened

to reconcile political adversaries and rival competitors for power,

and afforded substantial assistance to the crown upon occasions of

grave emergency.^

The act of the sovereign, in communicating with trusty

counsellors in circumstances of political exigency, is in

strict a{!cordance with 'constitutional principle ; and it is

not to be confounded with the attempts made by George

III., during the early years of his reign, to govern with

the aid of secret and irresponsible advisers. For advice

given to the sovereign upon any such emergency, the

peer or privy-councillor is liable to be called to account

by Parliament, should his counsel be followed by con-

sequences that require parliamentar}'- interposition.'

Once a ministry is formed, it becomes the duty of ^ Mutual

constitutional monarch to give it his implicit confidenc^
betwoo^^

and support, co-operating heartily and sincerely with thd the king

members of his cabinet, so long as he may consider that mTm.:iters.

the best interests of the empire are served by their con-,

tinuance in office. . Should he have reason to believe

that those interests would be promoted by a change in ;

his advisers, he is at liberty to insist that they shall give

place to others, in whom he can repose more perfect

trust : but he must always take care to assure himself i

beforehand that the proposed alteration in the ministry is
\

* Hans. Deb. vol

1075.
•^ Ibid. vol. cxxiii. p. 1702.

cxiv. pp. 1033, • Saturdav Review, February 7,

ISO), p. 108.
' See ante, p. C3.

Q 2
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tion of

ministers

f
one that will satisfy the nation, and will merit and secure

the approbation of Parliament.*

Formal ap- The Several members of the administration are formally

5r relTgna-
appointed to their respective offices by the sovereign, at

a meeting (^f the Privy Council, specially holden for the

purpose. They are introduced to the sovereign by the

prime minister, when they receive the seals and symbols

of office from the royal hands, which they are then per-

mitted to salute. Upon the accession of a new sovereign,

all the ministers deliver up the emblems of their different

offices to the new monarch, at a meeting of the Privy

Council ; receiving them back again from the royal

hands, if it is intended that they should continue in

office.^

When a minister of state wishes to resign his office,

his intended retirement should be officially communicated

to the sovereign, through the prime minister, as the

regular channel of communication between the crown

and the ministry. But, if necessary, a personal interview

with the sovereign can be obtained by the retiring minis-

ter, at which he may formally deliver up his symbols

of office, and inform the sovereign of the reasons which

have induced him to withdraw from the royal service.*

It is always in the power of the crown, acting through

its responsible advisers, to direct the dismissal from office

of a minister of state, whether he be a member of

the cabinet or not. And Parliament has no right to

Dismissal

of a minis-

ter.

8 ' Public opinion determines, in

the last resort, to what hands autho-

rity sliall be entrus^ted ; for thoufj-h

the ministers are the servants of the

crown, and are appointed by the

sovereign, yet as the soverei^-n must
choose ministers who can cnuimand
the confidence of Parliament, it is

practically the peo])lo who decide,

through their representatives, by
whom the powers of government

shall be wielded. There is, however, iii. p. 395 ; Ediub. Review, vol. ex

duced by giving to the people, instead

of the power of nominating their

rulers by direct election, only an in-

direct control, through their repre-

sentatives, over the selection of the
ministers by whose advice the powers
of the crown are exercised.'—

(

Grey,

I'arl. Govt. p. 2o.) See also Mill on
Kepresentative Govt. p. 90.

" Campbell's Chanc. vol. vii. p. 342.
' Pelltnv's Life of Sidmouth, vol.

a vast dillenmco in the effect pro- p. 70, n.
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interfere in any such case, unless it can be clearly shown

that the prerogative had been exercised in an arbitrary

and unreasonable manner.

Thus, in 1795, the government deemed it expedient to recall Earl

Fitzwilliam from the lord-iieutenancy of Ireland, on account of hia

having favoured a policy in regard to Roman Catholic Emancipa-

tion, which was objectionable and embarrassing to the administra-

tion. This proceeding gave rise to much discussion in Parliament,

and addresses were moved in both Houses, for copies of such cor-

respondence as would show * the motives and grounds of the recall
*

of the noble earl. The motion was opposed by ministers, as being

unconstitutional and unprecedented. ' The power of nominating and
dismissing his servants, without assigning any cause, * * * was
vested in the crown, and was an indisputable part of the constitu-

tion.' Admitting 'that no prerogative could bar the inquisitorial

functions of the House of Commons,' it was necessary, in order to

justify enquiry into the exercise of this prerogative, that * a special

case should be made out of positive danger, or public misconduct vr

delinquency. 'J Ministers are sworn to secrecy in respect to the ad-

vice they gave to the sovereign, and they are all responsible to Par-

liament for the administration of the government. But * if either

House of Parliament were to enquire into the causes of dismissing

ministers, the next step must be enquiring whether or not their suc-

cessors were well chosen, and advising as to their appointment.*

Before ministers could be called to account, 'substantive ground

must be laid for a charge against them.' •' In conformity with this

doctrine, ministers refused to enter into particulars as to the reasons

that occasioned the recall of Earl Fitzwilliam, explanations in re-

gard to which would necessarily ' involve the discussion of cabinet

secrets.' They were sustained in this determination by large

majorities in both Houses of Parliament.*

The sovereign never attends at meetings of the cabinet

council. Previous to the accession of the present dynasty,

it was otherwise ; and so long as it was consistent with

the practice of the constitution for the monarch to take

an active and immediate part in the direction of public

affairs, it was fitting that no meeting of the cabinet should

be held without his presence. But under the existing

Not ordi-

narily suh-

ject to par-

liamentary

control.

11

Cabinet
councils

not

attended

by the

sovereign.

•• Mr. Pitt, the prime minister, in

Pari. Hist. vol. xxxi. p. 1550.
^ Lord (irenville, ibitf. p. lol8.
' Pari. Deb. May 8 and 19, 1795

;

Adolphu.i, Hist, of Eug. vol. vi. p.

273. See also nn account of the dis-

missal of Lord Palmerston, in 1851,
from the office of Foreign SecretJiry,

post, Vol. n. c. 1, On the Cabinet
Council.
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system of government, through responsible ministers, it is

obvious that in order to enable the cabinet to arrive at

impartial conclusions upon any matter, it is necessary

that their deliberations should be private and confidential.

The absence of the sovereign from the cabinet arose,

however, in the first instance, from the accidental cir-

cumstance of the inability of George I. to express himself

in the English language. The innovation once com-

menced soon commended itself as a suitable practice, in

entire conformity with the new theory of constitutional

government then in progress of development.

The proper medium of communication between the

sovereign and the administration is the prime minister;

not merely on account of his position as head of the

government, but especially because he is the minister

who has been personally selected by the sovereign as the

one in whom the crown reposes its entire confidence.

*\ He is bound to keep the sovereign duly informed of all

i political events of importance, including the decisions of

!
Parliament upon matters of public concern. ."^ ^rmal

decisions of the cabinet upon questions of public policy

( are also submitted to the sovereign by the prime minister,

jupon whom it devolves to take the royal pleasure there-

upon.

It is not needful to consult the crown upon minor

matters of administration t discretion, in such cases, is

necessarily reposed in the oflScial responsible head of

every department of the state. But no important acts of

government, which would commit the crown to a par-

ticular course or line of policy, should be performed by
ministers without the previous knowledge and consent of

the sovereign." The cabinet council is frequently occu-
' pied in discussing important matters, which it would be

premature to submit to the crown until some definite

conclusions have been come to, or some line of policy

May, Const. Ilist. vol. i. p. 132.
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IMPORTANT QUESTIONS TO BE LAID BEFOllK TlIC CROWN. 23l

agreed upon, in regard to the same. But so soon as the

cabinet have arriv(^d at a decision upon any important

question which is intended to be the basis of future

action, whether legislative or administrative, it becomes

the duty of the prime minister to submit the same for the

consideration of the crown. The neglect of this rule, on

the part of Mr. Pitt, in the year 1800,—when the cabinet

had agreed upon the expediency of a concession to the

claims of the Roman Catholics,—occasioned his loss of

office, and the withdrawal of the king's confidem^e." And,
in 1851, Lord Palmerston was removed from the office of

Foreign Secretary, by command of the Queen, acting

upon the advice of the prime minister, for an excess of

authority as secretary of state, in writing an important

despatch which had not been submitted for the approval

of the sovereign, or the concurrence of the premier, before

it was transmitted to its destination." 'These events

exemplify the effective control which the crown constitu-

tionally exercises in the government of the country. The
policy and conduct of its ministers are subject to its active

supervision. In minor affairs the ministers have a sepa-

rate discretion, in their several departments ; but in the

general £ cts of government, the crown is to be consulted,

and has a control over them all.'"'

To ensure a due observance, on the part of ministers, of Method of

their duty to the crown, provision has been made for the cad^^with

regular transmission of every important despatch, corre- tiie crown.

spondencC; report, or other paper, which it is material

should be inspected by the sovereign, to the sovereign

herself, either through the instrumentality of the prime

minister, or, in certain cases, direct I'rom one of the

secretary of state's offices.** All despatches received by

° May, Const. Hist. vol. i. pp. 81, 82.
" Ihiil. pp. 182- 135. Full particulars

of this case will be found in the

chapter on the Cabinet Council.
'' May, Const. Hist. vol. i. p. 135.

• Dt's'patch-boxes, containing official

reports, correspondence, warrants, and
others papers, for the royal approval
or signature, are daily forwarded to

the sovereign, in charge of queen's
messengers, from the several offices

of the Principal Secretaries of State^

V



23-2 TlIK SOVKUEIGX.

Interposi-

tion of the

royal

authority.

Etiquette

in writing
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sovereign.

a secretary of state, after perusal by the proper ofiicer,

—

and, in important cases, all drafts of answers tliereto,—are

required to be foi'warded, by the senior clerk of the ])ar-

ticular department, first to the i)rime minister, then to tlie

Queen (for the royal sanction, previous to their being

despatched, in the case of important diafts), and after-

wards to the other cabinet ministers/ Constitutional

practice also requires that no political instruction should

be sent to any British minister abroad, and no official note

be addressed to any foreign diplomatic agent, without the

draft being first submitted to the prime minister, in order

that he may take the pleasure of tlie crown upon it. And
if either the sovereign or the prime minister suggest

alterations, they are either adopted, or the despatch is

withheld.*

If any question should arise in the mind of the sovereign,

in regard to anything contained in the official papers sub-

mitted for her consideration and approval, she would pro-

perly consult the prime minister thereupon.* And should

it be necessary for the sovereign to interpose her authority,

to correct or control the conduct of any particular min-

ister, she would do so upon the constitutional advice and

responsibility of the prime minister."

The mode in which ministers address the sovereign in

epistolary communications is peculiar. It is the established

etiquette for the minister to use the third person, and to

address his sovereign in the second. Wlien or by whom
this epistolary form was introduced is unknown. Mr. Gren-

ville's letters to George III., in 1765, are in the ordinary

form.' But, twenty years later, we find Mr. Fox employ-

ing the phraseology which is now in use: ''Mr. Fox has the

the First Lord of tlie Admiralty,

and from the Prime Minister. The
perusal and consideration of these

papers forms an important part of the

daily routine of the royal lahours,

' See Report of Commons' Com-
mittee on the Diplomatic Sertioe,

1861, pp. 74-76.

• Lord Palmerston, Hans. Deb.
vol. cxix. pp. 105, 110. See further

on this suDJect, in the Chapter On
the Cabinet Council.

' Lord John Hussell^ Hans. Deb.
vol. cxix. p. 91.

" Ihid. p. 09.
* Grenville Papers, vol. iii. pp. 4-15.
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IT.Vl'TlO.VS OF THE PRIVY COUXCII.. 2f»3

honour of transmitting to your Majesty the minute of the

cabinet council assembled this morning at Lord Rocking-

ham's, 18th May 1782.'*

When it is necessary that the autiiority of the crown Privv

should be exercised in public acts of governmei.t, a privy
''"""^''''»'

coimcil is convened, from whence orders in couiK'il and
proclamations are promulgated. According to modem
usage, the Piivy Council is regarded as a formal and not a

deliberative assembly ; for ' it would be contrary to con-

stitutional practice that the sovereign should preside at

any council where deliberation or discussion takes j)lace."'

The commands of the sovereign in reference to affairs of

state, whether they be issued at a privy council or other-

Avise, are communicated to the executive departments to

whom it belongs to give effect thereto, through the me-

dium of a secretary of state.''

When it is necessary to obtain the royal sign-manual to Royal

any important document, the various secretaries and nmnuai.

other ministers of state who may require it, in their re-

spective departments, should make personal application for

the same. But if the paper to be signed be of an ordi- i

"

nary and unimportant character, it may be transmitted to

the sovereign in a departmental des[)atch-box.'' It is the

duty of the Lord Chancellor to attend upon the sovereign

in order to obtain the sign-manual for the sanction of bills

that have passed the two Houses of Parhament.*

If circumstances should occur that would render the Deiegat

personal exercise of the royal functions inconvenient or «f«»y»i

impossible, the powers of the crown may be delegated,

for a time, to commissioners or other substitutes. The

only exception appears to be in regard to the power of

creating peers, which has never been made the subject of

/

ion

"Russell's Fox, vol. i. p. 3/51,

quoted by Sir G. C. Lewis, in Edinb.

Kev. vol. xcix. n. 25, n.

» Eail Granville, in Hans. Deb. vol.

cl.\xv. p. 251. And see Vol. II. c. 2,

On the Privy Coimcil.
y Hans. Deb. vol. cxl. p. 1047.
» ifej'rf. vol. clxv. p. 841.
» Campbell's Chanc. vol. vii. pp.
" 159.10-
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delegation.'' Neither can a commission be granted for

the purpose of signifying the royal assent to bills in Par-

liament, except with respect to specified bills, which have

passed both Houses at the date of the commission.*'

! The most general delegation by the crown of its

'political power has been that which has taken place from

(time to time in the appointment, by the sovereign, of

I

Lords Justices and Guardians for the administration of

the government during the absence of the sovereign from

the realm. The powers granted to such persons have

usually included every possible exercise of the royal

authority, except that of assenting to bills in Parliament,

and of granting peerages. But it has been customary to

accompany the commission by instructions, requiring the

commissioners not to exercise certain of the powers

granted (particularly those for the pardon of ofienders

and the dissolution of Parliament) without special signi-

fication of the royal pleasure. During the long reign of

George III., the sovereign was never absent from Eng-

land ; and his son and successor, George IV., went abroad

once only, in the year 1821, when Lords Justices were

appointed by his Majesty in Council. After the accession

of the present Queen, her Majesty, in the year 1843, paid

a short visit to the King of the Fren(;h at the Chateau

d'Eu ; and again, in 1845, visited Germany. Upon
both these occasions, the opinion of the law-officeis of the

crown was taken, as to whether there was any legal

necessity for the issue of a commission rippointing Lords

Justices during her Majesty's absence. Each time the

law-officers were clearly of opinion that it was unneces-

sary. The question then resolved itself into one of ex-

pediency ; and considering tlie great facilities for speedy

communication afforded by the general introduction of

the railway system, and the circumstance that her

Majesty would necessarily be accompanied by a secretary

* Cox, Eng. Govt. pp. 014 017. « Ibid. p. id.
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of state, and could therefore perform any royal act

required of her with as much validity and effect on the

continent of Europe as if it were done in her own
dominions, the ministry decided that it was quite unne-

cessary to advise the appointment of Lords Justices^

'really for no practical purpose.''* Eoyal visits abroad

have since been of no infrequent occurrence, and as no

appointment of Lords Justices has taken place upon such

occasions, the practice may be considered to have fallen

into desuetude.®

It is essential to the due execution of any powers by
delegation from the crown, that a special authority, under

the royal sign-manual, should be issued for the purpose.

This was a difficulty that presented itself in the year Royal

1788, arising out of the melancholy condition of George
f^ abi"-*

III., who was first attacked by insanity at that time. "nco

The mental disorder which afflicted the king was of such m-'ss'lff*

'

a serious character, that it rendered it imperative upon Goorgoiir

Parliament to take immediate steps to sup])ly the defect

in the royal authority for so long a period as the king's

illness might continue. Parliament then stood prorogued

for a particular day, upon which, under ordinary cii-cum-

stances, it is probable that it would not have assembled.

But, taking advantage of the authority of the royal pro-

clamation, ministers determined to meet Parliament

without fmther delay, and deliberate upon the posture of

affairs. After fidl enquiries had been instituted, by both

Houses, into the state of his Majesty's health, they agreed

to a resolution, that it was the right and duty of the

Lords and Commons assembled in Parliament to provide

tor the exercise of the royal auth(^rity, in such manner as

the exigency of the case might ai)pear to require. It was

then resolved, by both Houses, that it was expedient and

necessary that letters-patent for opening Parliament should

pass under the Great Seal. This was done accordingly
;

^ Lord Chancellor Lyndhurst, in • ('HinpU'irH Chano. vol. iv. p. l-*5,

Ilnns. Dtb. Augu^t 7, li^4o, n.



Proeeed-

ings to

Bupply de-

fect in the

kingly

office.

236 TnE SOVEREIGN',

and, so far as was possible, under these painful and

unprecedented circumstances, the usual forms for the

opening of Parliament were adhered to, notwithstanding

the incapacity of the sovereign.' But in the proceedings

had upon this occasion, the two leading statesmen, Pitt

and Fox, with their respective followers, v/ere at issue.

Pitt contended that Parliament alone was competent to

make good the deficiency in the executive authority

;

whilst Fox claimed for the Prince of Wales an inherent

moral, if not legal, right to assume the crown, as though

the king his father were actually dead. A succinct

account of this memorable contnnersv, will be found in

' May's Constitutional History.'^ It will suffice here to state

the general results arrived at, so far as they establish an

important point of constitutional law.**

It was argued by Mr Pitt, who was then prime minister,

that in conformity ith the principles established by the

Eevolution of 1688, and by the Bill of Eights, the Lords

and Commons represented the whole estates of the people,

and were, therefore, legally as well as constitutionally,

empowered to supply any deficiency in the kingly office,

whensoever that should arise ; that this assumption of

power was not incompatible with the principle of an

hereditary monarchy, but was essential as a safeguard of

the throne itself against encroachment from any quarter,

succeeded in obtaining the conciuTence ofHaving

' Pari. Hist. vol. xxvii. p. 663, et who nre curious in such points, it

may also be noted that exactly ten

years elapsed between the birtlis of

the following statesmen, all of them
amon^' the most prominent characters

of tliis remarKalile era:—Mr. Fox
was born in 1740; Mr. Pitt and Lord
(Vuville in 1750 ; the Duke of Wel-
lington, Lord Cftstlerengh, and Napo-
leon I^onapnrte, in 1700. {Sir U. ('.

Ijiin'n, in Kdinb. I{ev. vol. cviii.

p. ;{12, «.) Moreover, William IV.

signed the draft of the l»eform Hill

on.lnnuaiy Ml, iK'll, the anniversary

i»f the murtvrdom of Charles 1.

seq.

• Vol. i. pp. 140-102. See also Sir

G. C. Lewis, in Edinb. Rev. vol. ciii.

p. .S20.

•• The decision of Parliament upon

this great question was given exactly

one hundred years after the deter-

mination, by the same authority, of

another question, of still more im-

portance, all'ecting the right of suc-

cession to the English throne—viz.,

the devolution of the crown upon the
' .'ilxlieation ' of James II., which took

place in the year 1(588. For those
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Parliament to these conclusions, Mr. Pitt admitted that,

as a matter of discretion, the Prince of Wales ought to

be called upon to assume the Eegency, with all necessary

authority, unrestrained by any permanent council, and

with a free chuice of his political servants. But he con-

tended that any power which was not essential, and which

might be employed to embarrass the exercise of the king's

authority, in the event of his recovery, should be with-

held. This was strenuously opposed by Fox, who main-

tained that the Eegent ought to possess the full authority

and prerogatives of the crown, without any diminution.

Parliament, however, agreed to the views propounded by
Mr. Pitt, and the Prince of Wales consented to accept the

Eegency upon these terms. The proposed restrictions

upon the exercise of the regal authority by the prince

were defined and embodied in a bill, which it was in-

tended should be passed by both Houses, and receive the

royal assent ' by a commission to be ordered by the two

Hou.3es of Parliament, in the king's name.' The bill

actually passed the Commons, but during its progress

throu(i;h the Lords the king's convalescence was an-

nounced, and the bill was dropped.

In 1801 tlie king was threatened with a return of

insanity, and the premier, Mr. Addington,had determined

to follow the precedent established in 1788, when,

happily, the king's recovery rendered any such proceed-

ings unnecessary.' But in 1810, the king's malady again Return of

showed itself, this time destined to remain, and to termi- mukdy^"

nate only with his life. Mr. Spencer Perceval was prime

minister at this juncture, and he decided to adhere strictly

to the precedent afforded by the proceedings in 1788, in

every essential particular.^ The ministerial plan was

warmly opposed in Parliament, but was carried, neverthe-

less, without alteration. The Oppositicii did not then

maintain that the Prince of Wales, as heir-apparent,

' Pellew's Life of Sidmouth, vol. i.

p. 347.

J Edinlj. Rev. vol. eviii. j). 3l'0.
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succeeded of right to the Eegency during the king's

incapacity. But Mr. Lambe (afterwards Lord Melbourne)

—-upon the resolution that certain restrictions should be

imposed upon the Regent—moved an amendment, ' That

the entire royal power should be conferred upon him, with-

out any restrictions.' This amendment was negatived, by a

majority of 224 to 200. Lord Brougham remarks upon

these two precedents that they ' have now settled the con-

stitutional law and practice in this important particular.'
''

If at any time the sovereign should be unable, through

physical infirmity, to append the royal sign-manual to the

multifarious papers which require his signature, the inter-

vention of Parliament must be invoked to give legal effect

to the arrangements necessary under the circumstances.

In the last year of the reign of George IV., an Act was

passed authorising his Majesty to appoint one or more

persons to affix his royal signature to papers, the state of

the king's health being such as to render it painful and

inconvenient for him to sign his own name.' And in

1862, '".ith a view to relieve her Majesty from the ex-

cessive labour of signing every separate commission for

officers of the army, marines, &c., after having already

signed a ' submission paper' autliorising the issue of such

commission, an Act was passed empowering the Queen

in Council to direct tliat the said commissions may be

signed by the commander-in-cliief and a secretary of

state, and to dispense witli the necessity for tlie royal

signature being appended thereto." Tlie urgency for this

rehef will be apparent when it is stated that in 18G2 lier

' Sketches of Stiitosnien, vol. i.

p. 170. Notwithstandirifi: the autho-

jity of Lord Bro.ighani, liis .succeHsor,

lioVd Campbell, adheres to the Whig
doctrine in regard to this qtiestion,

and stoutly maintains that the Im-
perial Parliament liad no right to

interfere with the assumption hy the

Prince of Wales of the regal autlio-

rity during the incapacity of the

king, his father; but should have
imitated the example of the Irish

Parliament, in 1789, in acknowledg-
ing the right of the prince, and in

addressing him to take upon himself
the government as regent. (Camp-
bell's Chanc. vol. v. p. 337, vi. 180,
58;^, vii. n(J. See a debate in tlie

House of Commons on the Regency
question, oh Julv 0, 18.'30.)

'11 (Jeo. IV.'& 1 Will. IV. c. 23.
" 25 Vict. c. 4. See the debates

on this Rill, in Hansard, vol. clxv.

;

and ihirl. vol. clxxvi. p. 2020.

Maj

the

the
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Majesty was signing commissions of 1858, and that up to

the time when an Order in Council was issued to permit

the commander-in-chief and the secretary of state to

sign on her behalf, th'^re were 15,931 commissions

remaining unsigned. The arrears are now cleared off;

but the Queen still undertakes to sign first commissions,

and these had so accumulated, that up to 1st June, 1865,

there were 4,800 first commissions awaiting her signa-

ture. But arrangements have since been made to prevent

the recurrence of such delays."

The preeminence of the king, by virtue of his pre-

rogative, is such that he cannot be sued in any (;ourt,

either ci\Hlly or criminally. Nevertheless, the law has

provided a remedy for ii.juries proceeding from the crown

which affect the rights of property ; as where it is alleged

that the crt,wn is in wrongful possession of property to

which the subject has a legal title, or of money which

by contract is due to the subject from the crown, and

where there is an absence of an appropriate compulsory

remedy against the crown." It cannot be presumed that

the crown would knowingly be a party to the injury of a

subject, yet it might commit injustice by misinformation

or inadvertency, through the medium of some responsible

agent. It is therefore fitting that the subject should be

authorised to represent to the sovereign, in a respectful Petition

manner, the nature of the alleged grievance, in order to ° '^ *

nable a remedy to be applied. This remedy is by
means of a Petition of Right, a mode of procedure the

origin of which has been traced back to the stat. 14

Edvv. III. c. 14, if not to Magna Charta itself.^

" Rep. Com. Pub. Accounts, IBOo
;

Evid. 2OOO-2OG0, 2118-2127. Hans.

Deb. vol. clxx.x. p. 973.
° Attorney-General Palmer, Hans.

Deb. vol. cl.xxvi. p. 2120.
«• Broom, Const. Law, pp. 241, 720

(k); Cox, Eng. Govt. p. 410. For
the present procedure see Scott v.

The Qu^euj in Foster and Finhison's

Nisi Prius Cases, vol. ii. p. 0.34. It

lias been held that a Petition of Rij^ht

does not lie to recover compensation
from the crown for dama^re to the
property of an individual occasioned

by the ne;j:lig<'nce of the servants of

the crown ( Viscount Ciuiferburif v.

TlieAUnrneif-Oeneml, 1 Phill, p. .'iOO),

nor to recover compensation for a
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Petitions

of Right.

I ,

The law in regard to Petitions of Eight has been

recently amended and simphlied by the Act 23 & 24 Vict.

c. 34. The object of this Act is to assimilate the pro-

cedure upon such petitions as much as possible to that

which is adopted in cases between subject and subject,

and to permit Petitions of Eight to be entertained by any

of the superior courts of law or equity at Westminster.

It provides that any such petition shall be left with the

secretary of state for the home department, in order

that the same may be submitted for her Majesty's con-

sideration. If she think fit, tlie Queen will grant her fiat

that right be done, when the merits of the suit will be

investigated by the proper court, and judgment given

according to law.

It is a mistake to suppose that whenever a Petition

of Eight is presented, the sovereign should be advised to

write upon it soit droit fait, whatever may be its prayer,

leaving it to the courts to decide whether it contains any

grounds for relief. By the law and constitution of Eng-

land a suit cannot be maintained against the sovereign,

without the express consent of the crown. That consent

cannot properly be withheld when sufficient foundation or

prima facie gi'oundwork for the claim put forth has, in

the statement of facts on behalf of the petitioner, been

adduced ;** but it ought to be withheld, by advice of the

attorney-general, where it is clear that no relief can be

afforded. The attorney-general is answerable to Parlia-

ment for the advice he may give as to tlie granting or

withholding of a Petition of Eight, in like manner as he

would be in respect to the granting of a writ of error, or

a nolle prosequi.'

In the recent case of Mr, G. O'Malley Irwin, it was contended by

wron}j;ful act done by ftserv.-vnt of the stitution for any dereliction of duty,

crown in the supposed pirfornmnco of —Aftonin/-Geiier(il, in Iliins. Deb.
his diitv (Tobin v. T/w Queen, Com. vol. clxxvi. p. 2121.

Bench l?ep. N. S. vol. xvi. p. 310). *> Broom's Legal Maxims, p. 01, ri.

Public ofhcers are themselves per- ' Campbell's Chancellors, vol. vii.

Boually liable under the law and con- p. 408, n.
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8ir FitzTOy Kelly (ex-altornoy-general), in his place in Parlia- Mr.Irwin'a

iiioiit, that ' it was not competent or consistent with the duty of any

oHicer of the crown to advise the (Jueeii to withhold her fiat to any

Petition of Right, upon any ground, whether right or wrong, whether

well or ill-founded. Such an interference was only to be justified in

a case where a petition appeared to be founded on fraud, or upon
gross and manifest error.' In reiily, the solicitor-general (Sir

lloundell Palmer) stated, that he was prepai-ed to show that Mr.

Irwin's petition ' had been presented in gross and manifest error, an<l

that no minister could be justified in advising the crown to give '\i^

fiat to that so-called Petition of Ilight.' * Pi-evious to this discussion

in the House of Commons, Mr. Irwin brought an action in the

Court of Common Pleas against Sir George Grey, the secretary of

.state for the home department, to recover damages for his having

refused or neglected to present to her Majesty his Petition of Right

in relation te certain claims upon the crown to the extent of 100,000^.,

for alleged damages sustained by reason of a prosecution against

him in Ireland. ' The case was tried before the lord chief justice

and a special jury, in December 18<52. Sir George Grey stated that

he had presented Mr. Irwin's petition to the Queen, with the advice

that it should not be granted ; that he had acted on the advice of

the then attorney-general, Sir R. Bethell, and that the plaintitl

had been duly informed of the result. The loi'd chief justice then

told the jury that if they 'relieved the home secretary's statement

—

that he had presented the i»ucition to the (^ueen, 'accompanied with

certain advice which ho, ixs a responsible minister of the crown, con-

sidered it to be his duty to give,' he had been guilty of no breach of

duty,—it became their duty to give a verdict for the defendant. The
jury at once declared that they believed the statement, and gave their

verdict for the defendant accordingly." Subse«iuently, the plaintiff

moved for a new trial on the ground of misdirec^tion, but took no-

thing by his motion, the court being of opinion that the question jw

to the nature of the advice given to the crown by the secretary of

state ought not to have been answered. The only thing for the

" Ilaiis. I)cl». vol. clxxii. ]\ K7I.
On .luly -I), l^'t'l, a inotiDii wa^ niiid ;

in ll'o' House ot t'oiiinioiiH lor an

address to tlieC^iunui thiil »\w woidd

bo ))lt'a.'<c(l to jirant licr liat to tlio

P.'tition of l!i-;ht of Mr. <)".Mallfy

Irwin, or to f-atisfv lii-< cliiini.s with-

out .suit. J'.ut tlic attorufv-^ivmral

it'vicvvt <1 tlif farLsof the ra^', .-li(i\v<d

tluit Mr. Irwin's claiius were IrivDlous

ami uiitciiablt', ami lU'clart'il Unit if

tht< law-(it!irors had put tin ir tiat on

his petition, they would liave atlopttd

VOL. I.

)i (litri lent course to ilmt ]>nrsiiod hy
llu'ir prcdeccs.sni.s in ollice, and would
luivc! jrivon advice the tendency of

which niu-it liave beru most perni-

(iou.s. Attera-h(irt debate, the motion
was nejratived.

' StM' eonnneiits on this case, in

Tiiliii' V. 'I'hi' (^iK'oi, Cnunnon I5ench

Kep. X. S. vol. xvi. p. ."{(W.

" Dublin I'lvenin^' Post, Dereinbtr

(5, \!<('>'2. And see In<lex to Tho
Times for lttO.'{, lerfjo Irwin, Mr.

R
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court to enquire into was whether tho Petition of Right had been

presented to the Queen by the home secretary, and advice tendered

to her Majesty thereupon. But ' the advice he gave ought not to

have been divulged.'

'

Tlie foregoing case lias established the point that tho

advice to be given to the crown, by its responsible mi-

nisters, upon a Petition of Eight, is discretionary ; and

that ministers are responsible for the same to the sove-

reign and to Parliament, but not to the ordinary courts of

law.^

It hf^s been already stated, as a constitutional principle,

;^ at the personal actions of the sovereign, not being

i 3 01
J
overnment, are not under the cognizance of law ;'

and tha\ -t an individual he is independent of, and not

amenable to, any earthly [jower or jurisdiction.'' A few

remarks on this point will be appropriate. The best

authorities have declared that thei'e is no legal remedy

obtainable by the subject for personal actsi of tyranny and

oppression on the part of the sovereign which have not

been instigated by bad advisers, but have proceeded from

the personal misconduct of the monarch himself Should

any such cases occur, so far as the ordinary course of law

is concerned, they woidd be covered by the maxim which

forbids the imputation of wrong to the sovereign,^ and

the erring prince must be left to the rebukes of his own
conscience, and to his personal accountability to God
alone. No decisions in regard to common criminal of-

fences c(mmiitted by any English king are to be found in

the books ; the jurists (xmtending tliat the case of a

sovereign being guilty of a conmion c2'ime must be treated

as the laws of Solon treated [)ai'ri('ide,— it nuist be con-

sidered ail impossibility." It was truly observed by
Locke, ill his essay on ' Government,' that the incoii-

veniency of some ])articular mischiefs that may htippcn

^ Sco tho raso, in Foster ami Fin- son, vol. iii. p. !)'27.

hison's Nisi Prins (^ascs, iii. ().'{(). » Sen tinfe, p. 1(>H.

" St'o iilso, to till' Ninii' I'lU'ct, tlio " UroDin's Ijcjfal jNfaxinis, p. (».'{.

CH.se of i>jV/.-.ir>M V. Viscount C'on.bi'r- * Fiscliel, Kiig. Const, p. 123.

mere lotd others, Foster and Finla-
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CAN HE BE EXAMINED AS A WITNESS? 213

sometimes, when a heady prince comes to the throne, are

well recompensed by the peace and pubUc security whicli

result from the person of the chief magistrate being set

out of the reach of danger.*

The curious question, wliether the sovereign is exa- Tho

niinable as a witness, has been discussed by Lord Camp-
J"^!-'^^" :^^

bell, who asserts ' that the sovereign, if so pleased, might

be examined as a witness in any case, civil or criminal,

but that he nmst be sworn ; although there would be no

temporal sanction to the oath,' inasnmch as he is the

fountain of justice, and no wrong may be imputed to

him.*'

>
a

» Book ii. section 205. And seo

Cox, Eng. Govt. pp. 408-41(5.
^ Ijives of tlie Chancellors, vol. ii.

p. 527. How far the l{in<j is bound
ni his private capacity to undertake
municipal charges or olHces is said

to bo doubtful. George III. was
nominated churchwarden of St.

Martin's, and *.e parishioners ab-

surdly threate) d ' bring an action

to compel him to . <unie tho func-

tions I He L !ept( J the odice, and
got himself represented by deputy.

Fischel, p. 135, n. And see Cox,
Eng. Govt. p. :' .8, «.

nis, p. O.'J.

p. 12iJ.
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Pre-
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defined.

CIIAPTEK V.

THE ROYAL PREROGATIVE IN CONNECTION WITH PARLIAMENT.

The term Prerogative may be defined as expressing

those political powers which are inherent in the crown,

and that have not been conferred by Act of Parliament.'^

Nevertheless, the king's prerogative is a part of the law

of the realm, and hath bounds set unto it by the laws of

England.**

The prerogatives of the sovereign of Great Britain are

of vast extent and paramoinit importance. In the crown

is centred the whole executive power of the empire, the

functions appertaining to the administration of govern-

ment, and supreme authority in all matters—civil, judicial,

military, and ecclesiastical.

The king is, moreover, the head of the legislature, (jf

which he forms an essential constituent part ; the general-

issimo, or first in command, of the naval and military forces

of the state ; the fountain of honour and of justice, and

the dispenser of mercy, having a right to pardon all

convicted criminals ; the supreme head of the national

church ; and the representative of the majesty of the

realm abroad, with power to declare war, to make
peace, and to enter into treaty engagements with foreign

countries.

It is beside the object of the present writer to consider

the prerogatives of the crown in their legal aspect : full

information on this subject will be found in the works of

Chitty and Bowyer on Prerogative. The present enquiry

is confined to an investigation of the prerogative from a

• Cox, Inst. p. 692. »• Coke, 3 St. Tri. p. (58.
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constitutional point of view, in reference more parti-

cularly to the legitimate control of Parliament over the

exercise of tlie same on the part of ministers of state.

For it must be observed, of all the royal prerogatives,

that they are lield in trust for the benefit of the wliole

nation, and must be exercised in conformity with the

constitutional maxim, which requires that every act of the Rpspr)n8i-

royal authority should be jierformed by the advice of
n,'i,',f^,oI.s

councillors who are responsible to rarliament, and to the fo^fvcry

law of the land.° This responsibility is now acknow- the pre-

ledged to be thorough and complete ; and as no public act
"'«"'^"'«'-

of the sovereign is valid which is not performed under

the advice of some responsible minister, so, on the other

hand, for every exercise of the royal authority, ministers

must be prepared to account to Parliament, justifying the

same, if need be, at their own peril.

The advisers of the crown are responsible not merely

for the legality, but also for the policy and wisdom, of

every measure of government. Having so vast a trust

rej)osed in them, they are bound to use their best endea-

vours, irrespective of all party claims or personal ad-

vantages, to administer the affairs of the kingdom for the

])ublic g(wd, and for the honour and credit of their

sovereign.

In conducting the necessary measures of government

through the Houses of Parliament, it is tlie duty of

ministers to shield the crown from personal obloquy,

to avoid all ref(^rence to the expressed o[)inions of their

royal master for the purpose of influencing the freedom

of debate, and to assume themselves an entire responsi-

bility for the administration of public afRiirs in all its

details.

It is proposed, in the present chapter, to examine, in

detail, the leading prerogatives of the crown, whicli are

now exercised upon the advice of responsible ministers.

See antcy p. 109 ; Lord Palmerston, Ilaus. Deb. vol. cliii. p. 1415.
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Tar-

liiinicut.
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upon tho

crown.

nnd to point out the autliority of riuHamont in relation

tlicreto. In every instanee, after delininn- tlie limit within

Avhieh the subjertion of the prerofjiitive in ([ucstion to

])arlianientary su])ervision and eontrol is justifiable, a

selection of ]>rered{'nts will be ^'iven, in illustration of the

views set fortli in the text. IJefore enterin«z: ui)on this

enquiry, however, it will be necessary to consider, briefly,

the lelations between the Crown and the Parliament

itself.

The Parliament of Great Britain is composed of the

king (or queen) and the three estjites of the leahn—to

wit, the Lords s])iritual, the TiOrds tem])oral, and tho

Commons. In its collective capacity. Parliament exercises

supreme authority in and over the eni])ire, to which the

constitution has assigned no limit. In the words of Sir

Edward Coke, the power of Parliament ' is so trans-

cendent and absolute that it cannot be confined, cither

for causes and persons, within any bounds.'

From the supremacy of the sovereign in a constitu-

tional monarchy, it necessarily follows, that while regular

meetings of Parliament are indispensable, the leg d exist-

ence of this liigh court results altogetlier frtmi the exercise

of the royal prerogative. It is summoned, by virtue of

the king's writ, to meet for despatch of business, at what-

soever time '* or place he may please to direct. It can

only commence its deliberations at the time appointed by

the king, and cannot continue them any longer than he

may allow. The deliberations of Parliament may be cut

short at any moment by the exercise of the royal power

of prori)gation, which quashes .all proceedings pending at

the time, except im],>eachments by the Connnons, writs

of error and appeals before the House of Lords, and

•• In 18<W, nn informal (.lipcnssion (Hans. Dob. vol. cH. pp. 118.''), 1108),

nroso in the House of Cnninions, in Next session, nn addrcKS to the crown
Nvliicli it was siippestod that it would to this ofTeft was proposed, and nepi-

Ite desirable to have nieetin<j:s of I'ar- tived, id'ter ashort deoate.

—

IbUi vol.

lianient in the antiinin, so astoseciirc civ. p. HI.

n prorojjation early in the sunnuer.



i\ ui:lation to fauliamunt. 247

II relation

nit witliin

LU'stion to

tifijible, a

ion of the

upon tliis

Dr, briefly,

\irliament

ed of the

lealni—to

, and tlic

t exercises

wliirh the

)r(ls of Sir

so trans-

led, cither

I roMstitu-

ile regular

eg il exist-

le excreise

virtue of

at what-

It can

ointed by
r than he

lay be cut

}'al power

ending at

ons, writs

ords, and

1185, 11 OS).

to tlic crown
0(1, ninl nt'pi-

-Ihid vol,

trials in progress before election committees. \\y a pro-

j'ogation, all resolutions,'" bills,' and other procci-dings,

l)ending in either House, are naturally terminated, and

cease to have any further eflect, exce])t in so far as they

may be continued in operation under tiie authority of an

Act of rarlianient. The statutable ])rovision in regard

to the meeting of rarlianient merely recjuires that no

longer .'i period than three years shall elai)se between the

detcrmiuMtion of one rarlianient and the issue of wi'its

i'ur another.'' Nevertheles.s, by constitutional practice, the

aniuud assembly of rarlianient has become necessary,

l^upplies for the public service are annually voted, and

« ronimons' riipors, ISCil, vol. xi,

]t. 4')',>. 'i'lio only iipimroiil i'xcfj)lioii

to tliLs ruli' is ill tin- cu--^! of .st;iii(liii|,''

i.nlcr.'i. \\\ till! (ustoin of Parli;!-

iiiiMit tht'ML' art' arcounli'd to be in

force, in sncroediiii^ sisssions, until

rcacindcd, 1'lit'y uro considfrod as

l)('in{? declaratory of tho law and
liractico of Parliament : and, witlioiit

ridying upon their absolute validity,

tlu; House afjrees to adhere to their

o1);servance, (May. I'lirl. IVac, p. ]S2,

Coinmons' 'V.jiers, If^.V.t, Segy. 1, vol.

jii. p, .'{/, Com, on the Jews' Act,

Hans, Deb. vol, clii, p, 402.)
' A propo.sal that a power should

be ^-iven by statute, to either House
of Parliament, of suspendinir (at any
sta<re of proceeding) bills which shall

have been ptissedby the other House,

and of resuming yucli bills in the suc-

ceeding session at tho precist; stage

where they had been tlropjied, was
rejected by a committee of the House
of Commons, in 1801, on account of
' the grave and numerous objections

'

to it, and particularly because ' this

suspending power in either House of

I arliament, if exercised at its own
discretion, would be at variance with
the jirerogative of the crown,' (Com-
nu^ns' Papers, 18(51, vol. xi. p. 4.'5!>

;

aiul .see Lord IJedesdale's objections

to this propo.sal, Hans. Deb. v<'l.

clxi. p. Ih").) liut in the case of

way bills in parliciilnr, relief has
been repeatedly giiinted to the parties

concerned in proiiiotiiig or ojiposiiig

.«U(li measures, when a session »if

Parliament has been brought to a
8U(hleii and premature clo.se, on ac-

count f the exigencies of political

warfare. This was done uy the

adoption, in buth Houses, of resolu-

tions, permitting siu-h bills to be re-

introduced in the following ses.-iun,

ami by means oi' pro fonti<t and un-
opposed motions advanced to the

stages at which they severally stood

when tho prorogation tofk dace.

(.See Com. .Tmiriials for 1. .i, vol,

Ixxxvi. pt. 2, p. o2'). Mirror of Pari.

b^41, pp. 2;10;$, 2:J4(;. Hans. Deb.
vol, cxliv. p. 220',>; thicl. vol, cliii.

pp. lo28, 1007.) It wa-s suggested,

in the session of l^ii'), that on ac-

count of the gre.it mass of pri\rtlo

business before Parliament, an<l tho

desinibility of an early prorogation,

with a view to an immediatt! disso-

lution, similar residulions should bu
agreed to ; but the case was not

deemed snlliciriitly urgent and im-
exjH'cted to waniiiit such a course,

which should only bo resorted to

when the session has been broiiglit

to an abrupt and premature termi-

nation. (Hans, Den. vol. dxxx, pp.
0'.>2, H.-il.)

8 K; Chos, II, c. 1; & 7 \\ 'k

private bills generally, or of rail- M, c 2 ; 2 Hats. 292.
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Opening of
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liiiment.

Iiulo-

pcndouco
(.. f\>.r-

liuint-nt.

the Acts for the control of tlie army and navy are hmitetl

in their duration to one year, and must be I'cnewed

before the expiration of that time.'*

In order to give life and existence to ararliament, and

to enable it to proceed to the execution of its functions,

the personal })resence or delegated authority of the

crown is required for the formal openinj^ of the session.

At the beginning of every new rarliument, and of every

session after a prorogation, the cause of sunnnons nuist

be declared to both Houses, either by the sovereign in

])erson, or by connnissioners appointed to represent him,

in Ji speech from tlie throne : until this has been dont^

neither House can entei' upon sniy l>usiness.' 'V\\v act of

the Connnons in choosing a sj)eaker is no exception to

this ride, for they are specially em])owtM-ed to mtike choice

of a presiding ollicer by command of the sovereign, who
refrains fi'om making known the purpose for which Tar-

liament has been c(>nvened until the Commons are com-

pletely organised, by the election of their sjjeaker.

lUit when once rarliament has been formally opened,

by the declaration of the causes of sunnnons, each l>ranch

of the legislature hns a separate and i.istinct jurisdiction ;

and business nuiy be entered uj)on by either House, in

conlbrmity with its i-ecognised rules, usages, and customs,

irrespective of the royal will and pleasure. It is an

ancient and undoubted privilege of the two Houses of

railiMment, after the si)eech fiom the thione has been

di'livered, to i)roceed upon any matter, at their discretion

or convenience, without giving prioiily to the discussion

of the topics included in the royal speech. As a deli-

benite asseition of this right, both Houses invariably lead

a bill a first tmn\ pro fonna^ bi'fore they enter upon

the considi'i'Mtion ol' the speech ; and there ai'e many
instan<'esof their ])ostponing the consideration of the same
in favt)ur of olhei- business for one or more days.^

" iMnv. I'arl. IVik'. p. WO. J Ihiit. p. ;{(«». .Mav, Pari.
* 2 ifiilH. pp. ;M»H, .'i-.'7. p. lo.
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Formal comnumications between the sovereign and

rarliament, in the shape of royal speeches or messages,

and the interposition of the authority of the crown to

efTect the adjournment, prorogation, or dissolution of

Parliament—which heretofore emanated from the mere

])ersonal will of the reigning monarch,—are, under our

])resent constitutional system, considered as the acts of

the (pieen's resj)onsible advisers. Ever since the intro-

duction of ministers into Parliament, they have b{?en

held directly responsible for every exercise of the royal

authority. The recognition of this j)rinciple has pro-

duced imj)ortant cliMuges iu the relations between Crown
and Pailianu'iit. While the outward ceremonial remains

unaltered, a greater hiuinony and fieedom both of action

and intercourse has been brought about between the

executive and the lemslature. The soverei'm is no lonji'er

called upon to perform ungracious acts towards liis

1 arliament, or held individually accountable for a ])olicy

vvhich is distasteful to that au«'ust bodv. If bills are

introduced into either House that are disapi)roved of by
the crown, the royal veto need not be invoked fo'* their

i-('jection ; but after they have undergone the fullest and

iVeest discussion, the constitutional iulluence of ministers

nenerally suflices to contiol their fate.'' If it be necies-

sary, on the other hand, to i)ropose for the accej)tajice of

I'arlianuMit the ad<)|)tion of unj)opular measuies, ministers

are at hand to explain and defend them, upon their

))ersomU responsibility. And il' it be impossible to con-

liinie to cany on the govei'nnu'ut successfully without

ai)peiiling from ihi' House of Commons to the constituent

body, ministers of the crown are themselves resj)onsible

for the act of dissolution.

The o[)inions (»f either House of Parliament are

^ 'I'lit' roviil vote) upon bills In any tiiii<> nri.s*> that would just ifv tho
I'arlianii'iit lias nut Itccn cxiTcisfd cmwn in rt-Miirlinj.'' fhcrctd. (Sec flann.

twiiril"* III' loO yrars ; nrviTtlif. Ihli. vol. cxl. j). 'JHl.) And uvu Hid

Ci)ninuuii-

cations

butwt'on

tlio oPDwa
and I'lir-

liunieut.

I

I'll' n

l'H.-<, its nintinncd cxiMtt-nci.' is un- vol. cli. p. CtHH^ and antv, p. 7
il'iubtiul, and cin'nnistancfM nii|rlit at
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EcRo- constiliitionally ex])ro.sso(l eitlior l)y means of an nddross of

^\^^,. advice or reinoiistrancc lo the cnnvii, or by their aLH'ee-

liumcnt. mciit to a 1)111 to add to, alter, or i-epeal an existinj^^ law.

But no mere n'solutioii of either House lias anv letral

validity, excejit in so far as it records the (>|)inion of the

House upon some matter which comes within the sj)here

of its acknowledged authority, as a eomponent branch of

the legislature, to determine.

For exainpl(.% either House of raiTiainent may resolve

that its privileges have been infringed in a ])ai'ticul;ir

instance, liut it cannot enforce a claim (f privilege

lieyond tlie limits of acknowledged ])reccdent.' It may
declare the expediency of an alteration of the law in a

given direction, Imt it can only give elfect to its oi)inions

liy tlie r"gul:ir method of ])arliamcnlaiy proceduri'—that

is to say. bv the introduction and passiiiLi; of a bill, which
• • III'

is assented tv) by the other l)ranches of the lc<rislature.

Cannot No incj'c resolution of cither House, or joint ri'solution

whliaiMX-
^^^ ^^'^ *'^^'^* Houi-es, will sullice to dis])cnse with the

isiin^' iinv. requirements of an Act of rarliament, even although it

may relate to something which directly concerns but one

chamber of the legislature. 'Ihe ellect of a jiarliamentaiy

icsolution in a matter of administration will be prcM'utly

considered. iJnt, first, it will be expi-dient to notice one

or two cas(>s explanatory of the j)rinciple above men-

tioned.

Tlio Hcniso of Ti^rds linvinj; ro]M'ni(>(lly rcrnscd to ncrvro to ror-

liiiii hills piisKC'd l)y llif ('ohhiumih Iui- the mhiiissioii ofiJcws lo n

Hoat in I\»rliiinu'iit, in tlio yciir lHr»r a Hflccl c-oinniittco amis up.

|ioiiitc(l hy the HnuHO of ('oiiimoiis, lo coiisidi'r wlicllur llii' llouso

liiul not llic power of ifscll", iintlcr llic Act 't iV (I Will.!, c. (12, lo

iidniil .h'ws to tlic privilcLTc of nicnilxrsliip, 1)y siibHtitulint; a (IccIm-

ralion in lieu of the «mth pr("<cril)cil hy law, wiiit-h «)uth containttl

' Sit tliiMlrfi.Miiins of the •Tint^'-t's, (if liiw dispiitrd : tlio ninttcr wna
c'itt'd ill May, I'arl. i'nn*. ]>. Ill-', iVc.

;

liiial!_\ sctllnl liy ihc |ia.«-iii;.'' of an
id-io tilt' prii dinjxx in llio oanc o( Act (.l tV: 4 Vict. o. l»), li'tridi/.iii)r llin

SliH'hiliilr V. Iliiitstiiil {ihiil.
J).

170), acliiui (if rilliir IlniiM' (if I'arliiimiiil

will niii tlic ilmiKi' of ( 'uniinniis lidd in rt'j^'ard to lli(< main (^uc-tinn at

clnini 111 a j)ii\ iU'jff wljirh the coiutH \»h\w.

.Fi \vs in

J'ac

lianiriit.

i
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•words ('upon the trno faith of a Christian') that rondored it nnsuitablo

to, and ini])ossil)li> to liu tal<i'ii l)y, a Jew. 'J'lie foinniittt'e was pro-

KiUcd over by Loi-d John Russell, who, togethci .vith the attorney-

f,'eneral (Sir 11. Ik-thell), wan inclined to the opinion that the lefjal

jiower to achninistcr a dechiration to a per.son objectinj^ to take tlic

oath, was possessed by the Ihiuse of Coinninns,'" althon<;h it was

confessedly nndesii-able to use that jiower until all other constitu-

lioiuil remedies had been tried. IJiit the majority of the conimitteo

was against this opinion, whereupon the committee agreed to ivport

to the J louse as follows :
—'The following resolution was jirniosed

by a nu'inber of the committee: That, in the o])inion of thi^ com-

mittee, the House of Commons is included within the following

words of the 8th section of 5 & Will. 4, c. 'i'i, that is to say, " All

bodies now by law, or statute, or by any valid usage, authorised to

administei- or receive any oath " [may make order, &v. authorising

and directing tli(^ substitution of a declaration in lieu of any oathj.

Upon delibei-ation, the resolution jiassed in tlu) negative.'" Not-

withstanding the able argunu'Uts made use of to induce the House
to assert a claim to settle this controversy by its own act, aiul the

eminent n\eii by whom this claim was advocated, the House of

Commons i-elVained from the attemiit. Hut the probability that a

rontiinied resistance on this jioint might lead to a serious C(Uiilict

between the two Ibjuses, and possibly between the coxirts of law

iind the House of Connnons, induced the House of Lords, in iH.'iM,

to puss a Hill emi»o\veriug either House to agree to a resolution

admitting Jews to sit and vote, upon their taking a suitable declai-a-

tion, in lieu of the oath imposed by law." This compromise was
agreed to by the other Hous(>, and tla; vexed (pn-stion was thus

litially determined, so far as the admission of Jews to a seat in the

House of Commons was concerned.P No such resolution, hcnvever,

was ever adopted by the House of Lords. Never* heless, by an Act
Jiassed in lHt!('», the ;)ath required to be taken by members of both

Houses of I'arliiimeid, was altered, so as to omit the words 'on the

true faith of a Christian,' thereby ivndering a Jew I'ligible for a

seat in (>ither House.''

In lH(;«», when ininu'diate legislation wa.s called for, to stay th'> Ciitlio

ravages of the cattle ])lague, and yet the fpu'stion itself was beset •"'4^'"»^''

with so nuiny dillieiilties as to render it imp«)ssible for I'arliameut to

'" Tlnis, in I^'l-!, Mr. l'(a*ti , n Parliimifiit in ii .similar wny would
• ('aiiker, WHS mlaiitttid by the Ibmse liavf liecii a \ inliitina of the jaiiiiijili!

t<i sit and vote, upon naikia^ allii- of ('lirLstiaait'. . m n'oogntsed in all

iiiiilioii iimtenil of tlie oatliH (lirecti'd tlie statutes upon tlii> Niilijcct of oatlix.

tu lie tiiKfii liv law. 'I'liis coiirs- was Coaimoas' i'apers, Ik")7, Sfs.s.

iiiioptt'd ii|ioa n p'lii'val coastnictioa vol i.\. p. 177; and mm May, Pari.

if tlie HtatiitcH pcniiittin|.f (^ualitTH I'rae. ji. ll>;(

to nnike alliriiiatiiiM in lieu of heiu'' IbuH, 1».'1». vol. cli. p. larii.

Hworn (.Nbiy, I'arl. Prar. p. MHl). p L'l \-
'JL' \ict. e. 4t».

Hut the iatroiluction of Jows i.io '' L't> Viet. o. lU.
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Abstract

resolu-

tions, <)1)

afjrco to a moasuro withonfc paliont and carf n!' coTisitloiivt'o)) of tlio

v\ hoi'! matter, it was su^L,fostoil by tlio Karl oi Ds-rbv, hat .euijral

I'l .- jlutionj should he ado})ted by both Ihni'-i of Pal"il\r^lf•n^, .^utlio-

risinnf the fjoveniiueut to deal with the Kubject by Ovdoi'f- iji Council,

upon pertaiji main ])rin(iples to Ix- laid clown in tlic resolutions,

Kueh orders to remain in force until rarliament had matured a Hill

npon the subject. But Earl Russell (the ])remier) nnd Earl G -ey

both objected that this would be a danj^erous and unwarrantable

procecdiniif. Accordingly, it was not pressed upon tlic consideration

of the House.*'

Ill tlie ordinary (-(nirse of im^ccdurc, resolutions of

uitlior House of rarlianient should be tlie eiiil)odiinent of
jcctiouabio. opinions, or fsicts, as a basis or ])reliininary ste}) towards

some proximate ])ar]iainentary action. ^Mere al)stra('t

I'esolutions upon any question, wlTile tliey are too com-

monly re<;arded as allowable weapons in the exigencies of

party-warfare, are undoubtedly open to grave objection.

They are generally made use of to assert a principle, ])er-

hai)s undeniable in itself, but which it would be imi)ossiblc

or inex])edient to carry out at the time. They have,

accordingly, a tendency to fetter the oresont action of

government, and to impede the current oi' useful legisla-

tion in future. U])on these gromids tlie most eminent

j-tatesmen have concurred in condemning tiiem." Upon
the occasion of the debate on a question of this kind, in

1805, Mr. Gladstone said : 'I liave never concealed uiy

.strong opinion tliat }' ""^solution of this House, unl(\s8

relating to a matter <>f ',y;'icvance, or reeon^mending the

reduction of a burden oppressive to the community, does

not demand great consideration from the government."

The prerogative that will first engage our attention is

that which concerns the executive authority of the crown

in the administration of public affairs. This ])rerogative

is of such widespread and extensive o])eration, as to

include, in a certain sense, every other. Our remarks in

' Hans. Del), vol. clxxxi. pp. 441- Dob. vol. xriv. p. 177; Mr. (^n-d-

4ir., noil, wt'll, ihiif. vol. cxxv. p. (115; Mr.
• lionl AUhoriMUul bi>nl Stntilcy llisraoli, i7»iV/. vol. eli, p. 12^; Mr.

(Mini of Dt'rhv), Mirmn.f Pari. iH.'irl, CJladstono, ihid. vol. clxi. p. 114;^.

p. (\H'2i Sir V 1V..1, ihi,/. IH-IO, p. » i6<V/. vol. clxxviii. p. MS.

.'{"'J I ; Marjui -s of LaiLsdowni', llanH.

I'rpr<>p;a-

livc i>f

adiniiMs-

Iralioii.
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reference tliereto, and the autliorities cited^ will accord-

ingly be of general application, aud vviUroiitribii.tc,it may
be hoped, to tlie scliit.ion of any question tliat may arise

out of the constitutional ' lations between tiie Crown and
Parliament.

Our comments upon this prerogative are divisible into

four heads : — I. General principles which govern the rela-

tions between Ministers of the Crown and the two Houses

of rarliament in matters of administration, with j)re-

cedcnts illustrative thereof. 11. The practice of Parlia-

ment in the a})pointment of Select Committees to enquire

into administrative questions. III. Practice in regard

U) the granting or withliolding, by the Executive, of

information desired by either lIou.seR of Parliament. IV'.

Circumstances which may require the inter[)osition of

Parliament to restrain the illegal exerci.se of executive

authority ; in ivlation (more especially) to (1) Orders in

Council and lioyal Proclamations: (2) Minutes of Com-
mittees of Council, and other de[)artmcntal I'cgulations :

(3) Contracts entered into by Public Departments : (4)

Illegal or opj)ressive acts by individual Ministers.

I. Gkxkhai. Pui.n'ciplivS which ciovkux tuk Pii:i..\TIOXS

iji:t\vi:i:x tuk Cuowx axu Pauliamkxt, ix mattkiw
OF Admixistiiatiox.

Freedom of .speech in Parliament is an essential |)aK >f

the liberties of Fnglishmcn. This piivilege wasguai'antccii

by the Hill of Pights, and it includes a license to dis''U>><

all matters allecting the ])ublic welfare, whether the .same

have been formally connnended by the crown to the cou-

sideiation of Parlianu'iit, or not. Fiom the time ofKdward
HI. to our o\,ii 'lay, Parliament has frce'y exercised tliv«

I'i'dit of tendering advice to the sovi reign, un-.isked. n|M)ii

matters the iinal deteiinination nl" which appertained (o

the sovereign alone. 'I'hv, House of Lords, as I'epicscnting

the ancient Great Council of the realm, always possessed

tliis right; an<l after the Hou.«<e of Commons aro.^e, it.s

])osilion, as the Grand In{[nest of the kugdou), jusfijieil it

I'.iHia-

m.'iit may
:; Ui-v« ttio

< i V. :i in

any aattiT.

i
" 1

I
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in claiming similar privileges. The two IIousos of Par-

liament collectively rei)re.sent the whole comn)uiiity, and

are the Great Council of the nation, while ' ministers are

merely the council of the prince.'" '1 hey are, therefore,

entitled to approach the sovereign with advice or remon-

strance ii})on all all'airs of state, and in regard to eveiy

grievance under which any subjects of the realm may be

Fering. J3ut it is equally necessary to remembi'r that

Parllanrent is designed for counsel and not for rule—for

1^ advice, and not for administration. There are some

])rerogatives into the exercise of wiiich the Houses of

rarliament must ordinarily refrain from intermeddling,

lest their intrusion should be equivalent to an unwarrant-

able interference with executive functions.

The true responsil)ility of ministers de[)ends u[)on their

freedom in exercising the lawful authoritv of tlie crown.

Without freedom of action there can be no genuine res[)on-

sibility. It is this which renders it so essential to the

successful working of parliamentary government that

ministers should be sustained by a predominant i)arty in

the h'gislature, who are prepared, on general grounds of

publi'' j)olicy, to a])prove their acts, and to assume a

measure of responsibihty for their conduct in oflice.^ I)e

Lolme, in anticipating the events that would be likely to

destroy the fair fabric of the English constitution, strik-

ingly remarks that, "when the representatives of the

j)eople .^hall begin to shtire in the executive authoiity,'

the government will be overthrown. ^^

rSreat weight must necessarily be attributed to the

opinions of eitner House of Tarliament on ])ul)lic allairs

;

but, under ordinary circumstance.^, those opinions are con-

stitutionally expressed by the degree of support they

coriMMit to alFoi'd to the minisfeis of tlie crown in the

cuiidiu ( of the goverinnent. If the (ineen's ministers

poMCss the confidence of rarlianu'nt,it is inexj)e(hent and

' lit. 11. II! ('. W. Wviin, Mirror • TV T-oImk', rcniht. botikii.cli, 10.

of Pari. !?<.'{.'», j>. ITiKJ. ' Ami m.' t'.ix, Jimt. p. .'{.

' I-kiiiil). lUfview, vtil. cviii. p. -H").

i
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unwise, as a frcncral rule, to interfere witli their decisions

in re;^5ird to the details of administration, exee{)t in cases

of manifest neglect or misconduct.

This doctrine is stronirly insisted upon by the best

constitutional authorities. Thus Earl liussell says

:

'The two Houses of rarliament constitute the Great

Council of the king, and ui)<)n whatever sul)ject it is his

prerogative to act, it is their privilege and even their

duty to advise. Acts of executive govermnent, however,

belong to the king.'* And of the House of Connnons,

Burke says :
' It is tiieir privilege to interfere, by autho-

ritative advice and admonition, upon every act of execu-

tive government, without excei)tion.' ^ In 17S4 the

House of Commons resolved (in conformity with the

report of a select conunittee to search for |)recedents on

the subject), ' That it is constitutional and agreeable to

usage for the ILaise of Connnons to declare their sense

and opinions respecting tlie exercise of every discre-

tionary power wiiich, whether by Act of rarlu'.ment or

otherwise, is vested ui any body of nuMi whatsoever for

the ])ublic service.'
*

In l7SS,(m a motion for enquiring into the conduct of ifi^riii »i

the Admiralty in a certain matter, Mr. Pitt (tlu' |)rime mi-

nister), said: ' That the House hail a constitutional [)ower

of enquiring into the conduct of any department of tlie

govermnent, with a view either to censure or punishment,

was uncpu'stionable ; and wiienever a case was nuuK; out,

strong enough to warrant a snspicion of abnse that

desi'rved either ci'nsure or j)nnisluncnt, he sliould <'vcr

hold it to be the indispensable duty of the House to

proceed to encpiire.' Mr. iM)X, on the same occasion,

remarked, that ' it was the constitutional pi-ovinc(» and

the undoubted duty of the IFonst; to watcii oxer th(!

executive dei)aitments, and, where they iiad cause to

suspect abuse, to institute an en(|uiry, with a view either

to censtuv or punislnnent.' * And, in liSt).'], Lord Derby

• Uiirtsrll, IliiK'. t'oiiHt. n. Ifil. IM). N. S, ii ;W0.
' (^tDtt'd in llitwlanil'^, rliiK.

( 'on.it. ' I'lirl. Ili«t. vol. xxiv. im. /i;U~r)7I.

|v IKH. See ul«i) Wynn, in Vnil. • 7Wr/, vol, xxvii. pp. l'<7, '-Ml.

• luiry.
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declared it to be <a position wliieli could not be ^riinsaitl,

that ' every act done by the responsible ministers of tiu;

crown having any political significance is a lit subject Ibr

comment and, if necessary, for censure in either House

of Parlianient.' Earl IvusscU entirely coincided in this

doctrine.*'

The House of Conunons, says May, 'has a right tt) advise

/the crown even as to the exercise of the prerogative itself;

and should its advice be disregarded, it wields the power

of ini|)eachnient, and holds the purscstrings of the state."""

Admitting, to the fullest extent, the truth of this i)ro-

position, it is evident that these extraordinary powers

ought not to be evoked except upon a grave emeigency :

for, as a general princi[)le, it is equally clear that Par-

liament should conlide in the discretion of the responsible

advisers of the crown, who ai-e the trustees of the royal

prerogative lor the rightl'ul administration of the same.

So long as rarliament continues its conlidence in minis-

ters, it ought to be willing to leave tht> exercise of the

prerogative in their hands, unfettered by restrictions in

ri'gard to its exercise, and should refrain from inter-

ference therewith, uidess under circumstances of impe-

rious necessity. Tlu.' general responsibility of n^nisters

for the wisd(mi, policy, and k'gality of the measures of

government should be suflicient guai'antee, iii all ordinary

cases, for the faithful discharge of the high functions

entrusted to tiiem. On a recent occasion, T.ord r'almer-

ston observed, that 'the miili^try of the day were respon-

sil)k; for everything that was done in any dej)artment of

the state
;

' and that while 'it was tiue that the House

of C(>nnnons ought to have a control and supervision

over every such dc})artment, its functions were those of

'' IIiiiis. Del), vnl, clxxi. pp. 17-'0, iul<'<[niit(' inipoHnncf, ciptvinlly wticii!

]7'2>*. till' j)ivi(iH^ati\t' wiiM coiifcnird, it

' May, Coti.sl. Hist. vol. i. p. I'lH, hIkmiIiI < iiiltuvoiir, by tin* tiiiifiy iii-

In lil(o nmiincr, ('«iiiiiii^r di'liiit'd tin- tirponitioH of iidvicc, to pn-xtnl tlui

House ol" ('oiiiiiioiis to l)i> a coiiiiiil iit'ci'ssity of fontrol. (I'lirl. Holi. \ol.

of control, ns wull as ii council of xxiii. p. I'ti7.)
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control, not of administration.''* And Mr. Cobden, to

the same effect, gave his opinion 'that the House can

interfere with great advantage in prescribing the prin-

ciples on which the executive government shall be

carried on ; but beyond that it is impossible for the

legislature to interfere with advantage in the details of

the administration of the country.'

'

Any direct interference, by resolution of Parliament, inter-

in the details of government is inconsistent with and vlriia-
'^

subversive of the kingly authority, and is a departure
!"«J^

.

from the fundamental principle of the British constitution, ofRovern-

which vests all executive authority in the sovereign,
*"""'

while it ensures complete responsibility for the exercise

of every act of sovereignty. Experience has uniformly

demonstrated the unfitness of large deliberative assem-

blies for the functions of government. The intrusion of

parliamentary committees into matters which appertain

to the jurisdiction of the executive government is equally

to be deprecated, as it tends inevitably to the overthrow

of all genuine responsibility, and the substitution instead

of an arbitrary tyrannical power. During the reign of

Charles I. the Long rarliament assumed, on the part of

its committees, various executive functions ; but this is

admitted to have been a usurpation, and it is now
acknowledged without dispute that all acts of adminis-

tration belong exclusively to the crown.' Accordingly, no
resolution of either House of Parliament which attempts

to adjudicate in any case that is within the province of

the government to determine, has of itself any force or

effect. If it be intended meiely to express the sense of

the House upon some objectionable system or practice

•• Ilnns. Dfth. vol. cl. p. l.'ir)7; ftnd

ibid, vol. clxiv. p. WO. Anilsotj Pro-
fcspor Austiu'H obsorvatioiw on this

poiiif, /'/<« for (he CoHstHufion, p. 24.

' HaiiH. 1 ).'!). vol. clxxvi. p. inOl).

' (iivy, I'url. (Jovt. new. eil. p. i)«.

' Parliuniont does not inturfere directly

in cnrryin^ on the executive yovtrn-

VOL. I.

niont ; the supremo executive ftutho-

rity belongs to the crown, nor do the
nieiLsures adopted by its niini.sters in
the exercise of this authority require
the previous sanction of Parlianit>nt.'

—lU. p. L>2. See Sir C. \Vood, in

Hans. Deb. vol. clxxv. p. 2r>l). And
see a curious case cited, post, p. 012.

a
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Limits of

parlia-

montary
control.

of administration, or to complain of an existing grievance

and suggest a remedy, Parliament is perfectly competent

to approach the crown, by address, with advice upon the

subject. It then becomes tiie duty of the government to

give respectful consideration to the matter, but never-

theless to decide uj^on the course to be followed on their

own responsibility. Sometimes, indeed, the government

themselves invite the assistance of Parliament to institute,

by means of select conmiittees, enquiries into questions of

administration, for the ])urpose of obtaining the fullest

information to enable them to accomplish some desirable

reform. But where the government deprecate inter-

ference, or refuse to concur in any such recommemlation,

the persistence of the House therein would either amount

to an infringement of the royal prerogative, or it would

be tantamount to a vote of censure upon tlic existing

administration.

' The limits,' says May, ' within which Parliament, or

either House, may constitulion.ally exercise a control over

tlie executive government have been defined by usage

upon principles consistent with a true distribution of

powers in a free state and limited monarchy. Parliament

has no direct control over any single department of the

state. It may older the production of papers for its

information ; it may investigate the conduct of jmblic

ofilcors, and may pronounce its opinion upon the man-

ner in whicii every function of government has been or

ought to be discharged ; but it cannot convey its orders

or directions to the meanest executive odicer in relation

to the performance of his duty. Its power over the

executive is exercised indirectly, but not the less effec-

tively, through the responsible ministers of tiie Crown.

These ministers regulate the duties of every department

of the state, and arc resj)()nsible for their pn^per per-

formance to Parlinment as well as the crown. If Par-

liament disapprove of any act or policy of the government,

ministers must conform to its opinion or forfeit its con-

fidence. In this manner the House of Commons, having

an
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IN MATTERS OF ADMINISTRATION.

become the dominant power of the legislature, has been

able to direct the conduct of the govennnent and control

its executive administration of public affairs, without

exceeding its constitutional powers.'

'

* Every measure of the ministers of the crown,' says

Lord Grey, * is open to censure in either House ; so that

when there is just or even plausible ground for objecting

to anything they have done or omitted to do, they cannot

escape being called upon to defend their conduct. By
this arnmgement, tliose to whom power is entrusted are

made to feel that thoy must use it in such a manner as to

be prepared to meet the criticisms of o|)poiients con-

tinually on the watch for any errors they may conmiit,

and the whole foreign and dcmiestic policy of the nation

is submitted to the ordeal of free discussion.' ''

The following cases may be adduced in illustration of

the foregoing doctrine. They are entered in chrono-

logical order, a rule which will be generally observed

in the series of precedents quoted in this chapter :

—

In 1807 a Bill to nholisli rovursions was passed by t}io House Precedents,

of Commons, but failed to receive tlio sanction of tlio House of

Lords: whereupon, on August 10, just befori' the prorogation, the

Commons agreed to an address, nem. con., that his Majesty would

be graciously pleased not to grant any office in reversion in any
part of the empire until six weeks after the commencement of the

next session of Parliament. To this request the king returned a
favourable answer. In the following session a new IJill to suspend

the granting of ofliccs in reversion f«)r a limited time was brought

in, and received the royal assent (48 Geo. III. c. r»0). Subse-

quently a law was passed, depriving the crown of the right to grant

offices in reversion.*

In 1836, on motion of Lord John Russell, then chancellor of

the exchequer, the House of Commons j)ass('d an address to the

king, that he Avould be pleased to take steps for the ell'ectual dis-

couragement of Orange lodges, and generally of all secret si-.-ieties.

This led to the immediate ft)rmal dissolution of the great Orange
Society of the United Kingdom.J

Rovor-

sious.

i

Orange
l<xlge«.

C
« Mftv, Const. Hist. vol. i. p. 167. J Mirror of rarl. ]8.^0, pp
»• Pari. Gov. p. 20. .'UO. Ann. IJo^. If^id, p. 1

' liep. on Oil! Sularios, IS-W, p. :V>. soo post, p. 333.
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On May 17, 1836, on a motion for an address to the crown
that a certain royal commission might be required to report forth-

with on a particular portion of their enquiry, Lord John Rus-

sell stated that such a proceeding, in regard to an enquiry which

was not concluded, would be a very unusual course, and would be,

in effect, * taking out of the hands of the crown the direction of a

commission appointed by it.' After a short debate the motion was

withdrawn.''

On May 22, 1838, a resolution was carried against the govern-

ment, by a majority of three, in favour of the ' immediate ' termi-

nation of negro apprenticeship in the colonies.* The government

declined to take any action in carrying out this resolution, and

intimated their intention of opposing any Bill that might be intro-

duced to give effect thereto-.™ whereupon the mover of the reso-

lution declined to take any further action in the matter for the time

being, but reserved his right to do so whenever he should think fit,

leaving the resolution meanwhile to speak for itself." This induced

the government, on May 28, to submit to the House a motion

that, for certain alleged reasons, ' it is not advisable to adopt any

proceeding for the purpose of giving effect to the resolution of

May 22.' After a long debate, this motion was agreed to by a

majority of 72.°

On February 18, 1839, Mr. Duncombe pi'esented a petition

to the House of Commons from the lessee, &c. of Drury Lane
Theatre, complaining of the restrictions imposed by the lord

chamberlain on theatrical pei-formances in the city of "Westminster

during Lent. He then proposed an address to the Queen, that she

would be pleased to dii'ect the removal of these restrictions. This

was opposed by government, and after a short debate Avas nega-

tived on division. However, on February 28, Mr. Duncombe moved
to resolve that, in the opinion of the House, the continuance of

these restrictions was objectionable. Lord John Russell, on behalf

of the government, deprecated an atte upt by the Honse to declare

by a resolution in what manner a discretionary power vested in an

officer of the crown should be performed ; but, notwithstanding, the

resolution was agreed to on division.? Subsequently Mr. Dun-
combe complained that this resolution had been disregarded by
government, and moved for correspondence on the subject, which

was granted.1 He then proposed (on March 11) a vote of cen-

sure on the Queen's ministers for assuming the responsibility of

k Mirror of Pari. 1830, p. 1521.

See also Hans. Deb. vol. clviii.

p. 208.'i. And pee post, p. 417.

Ihifl. pp. 4221, 4244.
Ibid. p. 4324.

Jbid. p. 4431.

421^,

' Mirror of Pari. 1838, pp. 4202- p Ihid. 1839, p. 025
1 Jbid. p. 800.
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directing the lord chamberlain (who was authorised by statute to Precedeuts,

regulate theatrical entertainments in Westminster) to continue his

obnoxious restrictions in manifest disregard of the resolution of the

House. In reply, Lord John Russell justified the course he had
pursued, declaring that, ' with every respect for the resolutions of

the House, he Avas far from supposing that they could supersede the

law of the realm, or dispense with the prerogative of the crown.' *"

The proposed vote of censure he regarded as quite uncalled for.

The proper course would have been for the mover of the resolution

to have followed it up with an address to the crown, which, if

agreed to by the House, would have brought the matter under the

notice of government, and necessarily elicited a reply ; or he

might have introduced a Bill into the House to carry out the prin-

ciple embodied in the resolution. His lordship added, that the

general question of licensing entertainments was under the con-

sideration of government, and that some change in the present

arrangements might hereafter be made.* After some further

debate, the motion of censure was put and negatived. Before the

commencement of Lent in the ensuing year, the lord chamberlain

issued a new order, allowing all theatres under his jurisdiction to

be open during Lent, except on Ash-Wednesday and in Passion-

week. An astronomical lecturer, heretofore in the habit of lec-

turing during Passion-week at the theatres, petitioned the House,

complaining that the new order prtvonted the continuance of his

lectures : whereupon Mr. Buncombe moved an address to the

Queen, that she would be pleased to direct that ' astronomical lec-

tures ' should be exempted from the operation of the new order.

This motion, though opposed by the government, was agreed to on

a division.* But no answer to the address was communicated to

the House.

On March 22, 1842, a series of resolutions were proposed in Admiralty

the House of Commons, by Sir Charles Napier, in favour of the Board,

selection of naval officers, instead of civilians, as members of

the Admiralty Board, and in favour of naval civil situations being

filled by professional men. Sir Robert Peel, the prime minister,

moved the previous question, and refused, as a minister of the

crown, to make any promise as to what he would do in the matter

;

because, he added, ' it must be reserved as the prerogative of the

crown, and I altogether protest against the House of Commons
laying any restrictions upon the exercise of the royal prerogative

with regard to any branch of the public service.' After some
further debate the previous question was put and negatived."

' Mirrorof Pari. 1839, p. 987.
• IMd. pp. 987, 988.
» Ibid, 1840, pp. 2482-2485.

" Hans. Deb. (3) vol. Ixi. pp. 106]-
1070. See further on this subject

in this chapter, section, Prerogative
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Precedents.

Sunday
labour in

the Post-

office.

'1

Education
in Ireland,

Royal com-
mission.

On May 30, 1850, on motion of Lord Ashley in the House
of Commons, an address to the Queen in favour of the total ces-

sation of Sunday labour in the post-oflBces of the United King-

dom was agreed to. The ministry, though disapproving of the

plan, advised her Majesty to comply with the wishes of tlie House.^

Much public inconvenience resulted from this decision : accordingly,

arrangements were entered into by newspaper agents and others for

a general delivery of mailable matter on Sunday, which involved

the employment of many extra hands on that day. Whereupon,
on July 9, the House passed another address to a contrary effect,

expressing an opinion in favour of a partial delivery of letters and

papers through the Post-office on the Lord's Day. To this address

her Majesty returned a favourable reply.*

On June 17, 1856, an address to the Queen, in relation to

education in Ireland, >vas passed by the House of Commons unex-

pectedly, and in opposition to the wishes of the government, by
whom it v/as considered as tending to the subversion of the system

of national education in operation in that country. By consent of

the government, an opportunity was afforded to the House to re-

consider the subject before the Queen's reply to the address should

be given ;* and a counter-resolution, expressing a decided opinion in

favour of the maintenance of the existing system of Irish edu-

cation, was agreed to.y In the course of the debate. Lord John
Russell commented on the embarrassment resulting from the rule

of the House permitting an address to be passed upon one deli-

beration ; and said that he had been quite prepared to move for the

rescinding of the vote, but was willing to accept the proposed reso-

lution as a satisfactory equivalent.* On June 26 the Queen's reply

to the address was sent down. It expressed an earnest desire

to maintain the established system of education in Ireland, and a

readiness to give to the wishes and recommendations of the Com-
mons the consideration to which they were entitled.*

On June 27, 1856, an address to the Queen for the issue of

a royal commission to determine the site of the new National

Gallery was carried against ministers, and contrary to the wishes

of the principal lejiders of the Opposition.** Whereupon the com-

mission was issued by the crown.

-

concerning the Army and Navy,
amongst the Precedents.

" Hans. Deb. vol. cxi. pp. 484, 980.

The majority in favour of this address

is said to have been obtained owing
to the absence, at a court ball, of

many members wh ) would have op-

posed it. (Edinb. Kevi July 18G4,

* Hans, Deb. vol. cxii. pp. 1215,
1375. And see vol. cxiii. p. 1077.

* Ibid. vol. cxlii. pp. 1666, 1827.
" Ihid. pp. 1836, 1884.
* Ibid p. 1862.
* Ibid p. 1992.
" Ibid p. 2154,
' Ibid. vol. cxliii. p. 510. And

see ibid. vol. clxxi. pp. 261, 515.
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In the session of 1860, upon the recommendation of the crown. Precedents,

the sum of two million pounds was granted by Parliament towards -p 7fi~
the construction of works for the defence of the royal dockyards tions.

and arsenals, and of the ports of Dover and Portland, &c. The
entire cost of these fortifications, as originally estimated, was some-

what over five million pounds. But before they were completed

their estimated cost amounted to nearly seven millions. Foremost
in this great scheme of national defence was the construction of

fortifications at Spithead, a roadstead in the vicinity of Portsmouth.

Under the influence of the excitement occasioned by the news
from America of the contest between the ironclad war-vessels, the

Merrimac and the Monitor, the House of Commons, on April 4,

18C2, resolved ' that it is expedient to suspend the construction of

the proposed forts at Spithead until the value of iron-roofed gun-

boats, for the defence of our ports and roadsteads, shall have been

fully considered ;
' and that on a future day (named) the House

would go into committee to consider of authorising the funds appro-

priated for the construction of forts to be expended in building

ironclad ships. (This committee, however, never sat, the order

respecting it being allowed to drop.)*^ Meanwhile, in deference

to the foregoing resolution, the government suspended the works

at Spithead, although they thus incurred a heavy expense in

indemnifying the contractors for losses sustained thereby. They
also referred the question to the consideration of the Defence

Commissioners, upon whose report they determined to suspend the

further prosecution of the works until the result of certain experi-

ments had been ascertained.^ Adverting to the delay and expense

attending this course. Lord Palmerston (the prime minister) took

occasion to remark, ' that when the House of Commons takes into

its own hands administrative details, and takes them out of the

hands of the executive government, the probability is that such a

course will be attended with increased expense and diminished

efficiency.'*" But as the government had merely consented to defer

for a while and not to abandon the system of fortifications they had
decided upon in 1860, anothsr resolution was proposed, on June 23,

1862, as an amendment to a motion for the grant of a further

* See Smith's Pari. Rememb. 1862,

p. 130. For tokens of the change in

the opinion of the House in regard

to iron -plated wooden ships, see the
debates on Mr. Lindsay's motions on
the subject on February 26 and March
12, 1863.

• Hans. Deb. vol. clxvii. pp. 879,

883.
' Ihtd. vol. clxvi. p. 1281. See also

a debate in the House of Commons,
on March 12, 1863, on a motion
that ' it is not expedient to commence
at the present time building wooden
ships which are to be ca^ed with iron

armour-plates;' and Lord Palmer-
ston's observations thereon, ibid. vol.

clxix. p. 1385. The motion was ne-

gatived.
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Bum in aid of the construction of fortifications :
* That considering

the changes and improvements now in progress afiecting the science

of attack and defence, it is not at present expedient to proceed with

the construction of the proposed forts,' &c. ;
' and that in any

general system of national defence this House is of opinion that the

navy should be regarded as the arm on which the country must

mainly depend.' After some debate this amendment was with-

drawn, and the original motion put and agreed to.K

In 1863, on April 30, the House i.f Lords was informed, on

behalf of the government, that the works on the Spithead forts,

though not abandoned, had been suspended for the present. Sub-

sequently, on July 9, in the House of Commons, in amendment
to the second reading of a Bill to make further provision for

the construction of these fortifications (including those at Spit-

head), a resolution was proposed in the House of Commons to

postpone for the present any further expenditure upon the works

for the defence of Portsmouth and Plymouth, This amendment
was opposed by government, on the ground that, if agreed to by the

House, it ' would be fatal to the whole Bill, and would stop all

further progress of the works this year.' It was accordingly nega-

tived, on division, by a large majority .*» In the following session

the House was informed that the contract at Spithead had been

renewed in 1863, and the works recommenced upon a larger scale

than had been originally anticipated.*

On February 22, 1859, Mr. Cowper called the attention of the

House of Commons to a circular from the Education Committee

of the Privy Council, dated May 22, 1858, which directed that,

instead of the annual reports of the inspectors of schools being pub-

lished in full (as had been done from 1844 to 1858), relevant extracts

only of such reports should be appended to a general report from

the Education Committee to her Majesty. The new regulation had

been made on account of certain objectionable matter which had
appeared in a report, and which had been complained of by mem-
bers of the House of Commons. Mr. Cowper contended that the

Education Committee ' had it in their power to lay down the

strictest rules with regard to the character and nature of the reports

they desired to have sent up to them,' but asserted ' the expe-

diency of allowing the original reports to appear unaltered and
unabridged.' He concluded by moving that an humble address be

presented to her Majesty, praying that the reports of school inspec-

tors, when prepared in accordance with the instructions of the

Committee of Council on Education, should continue to be laid before

« Hans. Deb. vol. clxvii. pp. 907- ' Ihid. vol. clxxvi. p. 1871. See
9fi4. post, p. 491, note («).

b Ibid. vol. clxxii. pp. 441-496
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Parliament unaltered and unabridged. Mr. Adderley (Vice-Presi- Precedents,

dent of the Education Committee) opposed the motion, on the ground ~"~

that so much irrelevant matter had been introduced into these reports,

that a new rule on the subject had become imperatively necessary,

for economical reasons, as well as on the score of propriety. A spe-

cimen of the new form of report would shortly be submitted to Par-

liament, when, if it should appear objectionable, the House could
* agree to a resolution requiring, on its own responsibility, that the

reports furnished to the executive should be published by them i)i,

extenso.^ After some further debate, the motion was withdrawn, with

the understanding that government would endeavour to meet the views
of the House in this matter .J Accordingly, Mr. Adderley abandoned

his plan of reducing the inspectors' reports under specific heads, and

thenceforth permitted the reports to be printed without abridgment

;

but he nevertheless insisted on his right to strike out therefrom all

superfluous and irrelevant matter.'' But this concession failed to

give complete satisfaction. On March 27, 1863, enquiry was made
in the House of Commons, whether the reports of certain inspectors

had been materially altered, or wholly suppressed, in the annual

report from the Education Office ; and if so, Avhy so ; and whether

there was any objection to communicate such suppressed reports to

Parliament, Mr. Lowe (who had succeeded Mr. Adderley as Vice-

President of the Education Committee) replied that considerable

difficulty had always been experienced in confining these reports

within proper limits ; that a new minute had been lately issued

—

embodying the substance of previous instructions—requiring the

inspectors to confine their reports to the state of the schools they

had examined, and to practical suggestions for the management and

improvement of the same : that whenever a report contained irrele-

vant matter, it was sent back to the inspector, with an intimatioa

that, unless it was altered in conformity to the minute, it would not be

printed or laid before Parliament—(the particular passages objected

to, however, were never specially indicated) : that last year three

reports had been returned to their authors, who had declined to

amend them to the satisfaction of the Education Office, and there-

' Hans. Deb. vol. clii. pp. 696,

702, 714.
'' Ibid. vol. clxxi. p. 727. Subse-

quently, in his evidence before the

Commons' Committee on Education,

in 1865, Mr. Adderley declared that

the sum of the instructions to the

inspectors which were issued up to

the time he left office was, that their

reports should be upon the facts which
came within their inspection, aud

that their suggestions should be prac-

tical, and not abstract disquisitions

upon educational philosophy : but he
never meant to limit tneir sugges-
tions to one side of the question.

(Evid. pp. 61, 62.) The inspectors

were then, and still are, at liberty to

object to particular minutes, on the
ground that thev did not work well.

{Ibid. p. 65.) *
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This year a similar numlier had been sent back, including one from

an inspector whose report had been rejected in 1862. He could not

consent to lay these reports on the table, as this would be virtually

offering a premium to the inspectors to disregard the rules of the

department, and would be subvers.'ve of all discipline.' On June

11, 1863, a member complained to the House of Commons of the

suppression of several reports from school inspectors, and enquired

of the Vice-President of the Education Committee upon what con-

ditions he would allow the publication of such reports for the infor-

mation of the House. He argued that the House had a right to full

information, and should be permitted to judge between the Educa-

tion Office and the inspectors as to the suitability of the reports for

publication. Mr. Lowe replied that it would be impossible to lay down
any exact conditions under which the reports might be printed, but

that, whenever they contained irrelevant or controversial matter in

regard to questions decided upon by the department itself, they could

not be allowed publicity. Mr. Adderley defended the conduct of the

EducationOffice, anu urged that if objection was taken thereto by any

member, he should move for the particular report which he con-

sidered had been too stringently dealt with, instead of laying down
a general proposition that would be disadvantageous to the public

service. After some further debate the subject was dropped."* But
on April 12, 1864, it was again revived, upon the motion of

Lord R. Cecil, to resolve, * that in the opinion of this House, the

mutilation of the reports of her Majesty's irspectr.i'S of schools,

and the exclusion from them of statemei^ts and opinims adverse to

the educational views entertained by the Committct of Council,

while matter favourable to them is admitted, are violations of the

understanding under which the appointment of the inspectors was
originally sanctioned by Parliament, and tend entirely to destroy the

value of their reports.' His lordship cited, from a paper which

was privately circulated amongst members during the debate," cases

in support of his position, and asked the House whether it could

trust reports thus expurgated. Mr. Lowe denied any knowledge of

the cases referred to, and repeated the arguments formerly adduced

in justification of the department. He said, ' It is quite open to

the House to express an opinion that the inspectors sliould report

directly to Parliament, and not to the Privy Council, and thus exo-

nerate us from all responsibility in the matter ;' but so long as the

present .system prevails, departmental discipline must be enforced.

He rejoiced to add, that the reports for the past year had all come

' Hans. Deb. vol. clxx. p. 24.
"> Ibid. vol. clxxi. pp. 717-733.
" Lord Granville's speech in House

of Lords, ibid. vol. clxxiv. p. 1183;
and Mr. Lowe's explanation, ibid. p.

120G.
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in, and that it had not been necessaiy to retui-n one of them to the Precedents,

inspectors. Secretary Sir George Grey said, that in the Home Office,
~~~"

and in other departments of state, similar regulations were enforced,"

and that he considered it absolutely necessary that the head of a
department should have such a power. Nevertheless, on division, the

motion was carried against the government by a majority of eight. On
April 18, Earl Granville (the President of the Committee of Council

on Education) called the attention of the House of Lords to the fore-

going resolution, and, as the official head of the department, assumed
full responsibility for Mr. Lowe's acts. Moreover, he gave explana-

tions of the routine pursued at the Education Office, which entirely

corroborated Mr. Lowe's statements, and exonerated him from any
suspicion of unworthy conduct. On the same day, Mr. Lowe in-

formed the House of Commons that in vindication of his own honour,

he had felt it necessary to resign his office ;P and at the same time

he entered into detailed explanations in disproof of the charges

brought against him. The marks on the reports which had been

privately circulated amongst members on the night of the adverse

vote, had been made by subordinate clerks in the Education Office,

without the knowledge or sanction of the official heads. They were
intended to direct the attention of the secretary to particular pas-

sages. He himself had never, in any instance, struck out anything

from an inspector's report, and had forbidden others to do so, or

° As, for exanaple, in the case of

factory inspectors. (See Hans. Deb.
vol. cixxiv. p. 1501.)

P Mr. Lowe afterwards stated that

he did not understand that the send-

ing back a report to an inspector, to

be corrected according to the regu-

lations of the department, without
marking any objectionable passage,

could be regarded as * mutilation,'

* The House resolved in a contrary

sense, and I resigned my office, not

because my department was censured,

but .oecause 1 considered, in fact,

that the House gave me the lie in

resolving, after the statement I had
made, that Ihad mutilated.' He added
that if he had supposed 'ruitilation

'

to mean .dimply carrying out the offi-

cial minute, according to his under-

standing of it, ' I should not have
thought it necessary to rtsign my
office ; the department was ceisured,

but that would not have concerned

me : that would have been the Go-
vemment':. lookout. I considered

that my personal honour was struck

at, when, as I understood, the state-

ment which I had made appeared to

be disbelieved by the House.' (Rep.
Com. on Education Inspectors' Re-
ports, 1864, p. .57.) This view of
the degree of official responsibility

attaching to the office of \ ice-Presi-

dent, was afterwards confirmed by
Lord Granville, who declared that, as

Lord President of the Council, he
was technically the one who was
bound to resign ; whilst technically

the Vice-President might have re-

tained his office, notwithstanding tlie

vote of censure passed on the depart-

ment. But, in fact, Mr. Lowe's resig-

nation was dictated by a sense of

personal honour : Lord Granville

wished to resign, but was induced

by the premier to await the result of

the reconsideration of the question

by the House of Commons. (Rep.
Commons' Com. or Education, 1865,

p. 105.)
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even to mark objectionable paragraphs. Lord R. Cecil expressed his

complete satisfaction with these explanations, and stated that, had

they been given before the adverse vote was taken, it would not have

been pressed, or agreed to by the House. Lord Palmerston passed

a high eulogium on his retiring colleague, and intimated his inten-

tion to move for a committee to enquire into the question of fact

involved in the charges which had been preferred against him : but

tuv) general feeling of the House appeared to be adverse to any

further enquiry, after the satisfactory explanations given by Mr.

Lowe. However, the resolution of April 12 being regarded by the

government as conveying a grave and serious censure on a pub-

lic department which was deemed unmerited, on May 12, upon

motion of Secretary Sir George Grey, a select committee was

appointed to investigate the matter, by enquiring into the practice

of the Committee of Council on Education with respect to the

reports of her Majesty's inspectors of schools. In deference to the

wishes of the House, the government agreed that the committee

should be nominated by the General Committee of Elections. On
July 11 the committee made a report, which briefly reviewed the

matter at issue, confirmed the statements made to the House by
Mr. Lowe, and entirely exonerated him from the imputation of per-

sonal misconduct. After pointing out that the resolution of cen-

sure, which led to the resignation of Mr. Lowe, was passed from a
' want of information,' which ' was the cause of a double misun-

derstanding,' the committee declared that they had ' carefully

considered the action of the department, and had come to the con-

clusion, that the supervision exercised in objecting to the insertion

of irrelevant matter, of mere dissertation, and of controversial argu-

ment, is consistent with the powers of the Committee of Council,

and has, on the whole, been exercised fairly, and without excessive

strictness.' ' Some such i)ower is essential to the effectual working

of the department, so long as it retains its present constitution and
functions.' In conclusion, the committee recommend, * that all

instructions which may hereafter from time to time be issued to the

inspectors, either as to their general or tabulated reports, should be

laid before Parliament.' i On July 25, Lord Palmerston moved
that it be resolved, that having considered the foregoing report, the

House was of opinion that the resolution of censure passed on

April 12 should be rescinded. After a debate, in which the pro-

moters of the vote of censure stated their willingness to agree to

1 Report Commons' Com. on
Education, Inspectors' Reports, 1864,

pp. V. vi. The House was afterwards

mformed, 'that it was the unanimous

opinion of the Committee that the

resignation of Mr. Lowe was totally

and entirely unnecessary.' (Hans.

Deb. vol. clxxvi. p. 1804.)
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this motioi In the sense in which they understood it to be proposed

—

namely, as acfpiitting the department of being influenced by improper

motives in the course it had pursued, whilst adhering to the opinion

that the course was improper—the motion was agreed to without a

division,

On June IG, 18G3, a resolution was moved, in the House of

Commons, to declare the opinion of the House that it was the duty

of the government to carry the law into effect by immediately

removing stake and hand weirs in certain rivers in Ireland ; but no
sufficient evidence of neglect of duty on the part of the authorities

having been adduced, the motion was withdrawn.'

The sov^ereign having determined, upon the advice of the Privy

Council, and under theauthority of the Act 3 & 4 Will. IV, c. 71, to

constitute the West Riding of Yorkshire into a sepai'ate assize

district, of which Leeds should be the assize town, an attempt was
made in the House of Commons to obtain the nomination of the

town of Wakefield instead of Leeds, by a motion, made on February

19, 1864 (previous to the formal issue of the Order in Council in

favour of Leeds), for an address to the Queen, setting forth the

claims of Wakefield to be the assize town, and praying that it

might be selected for tl; t purpose. The home secretary (Sir G.

Grey) did not deny the right of the House to address the crown
upon this subject, but urged that no sufficient cause had been given

to justify an interference with the ordinary course prescribed by
law, and to sot aside the decision of the Privy Council. Upon a

division, the motion was negatived. ?ut on June 13, an address

was carried in the House of Lords (aga.nst ministers), praying that

the decision of the Privy Council, order he removal of the West
Riding Assizes from York to Leeds, ii of to Wakefield, might

be reconsidered. On June 17, the Queen'.s answer to this address

was reported. It set forth that the assizes for the West Riding had

been appointed to be held at Leeds on August 10, and that if it

should hereafter appear expedient to appoint some other place for

holding the said assize, the subject should be again referred for the

consideration and advice of the Pi'ivy Council.*

On March 22, 1866, a resolution was carried in the House of

Commons, upon division, against the government :
' That in the

opinion of this House, it is not expedient that the competition for

the building of the JiTew Courts of Justice should be limited to six

architects only.' Subsequently the House was informed that, in

consequence of this resolution, the number of competing architects

had been extended to twelve.*

Precedents.

Rivers in

Ireland.

West
Riding of

Yorkshire,

assize

town.

Plans for

Palace of

Justice.

Hans. Deb, vol. clxxi. pp. 981-
984.

• And see Hans. Deb., vol. clxxvi.

p, 1598.

' Ibid. vol. clxxxiii. p. 181, See
a further discussion on this subject,

ibid, p, lire.
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II. Practice op Parliament in the Appointment of

Select Committees to enquire into Administra-

tive Questions.

Peference has already been made " to the practice, which

has been adopted of late years with increasing frequen jy,

of appointing Select Committees of the House of Com-
mons, or of the Lords, to take evidence, and report upon

important public questions. These questions sometimes

relate to matters which are strictly within the province of

the executive government to determine ; and it may be

doubted whether the tendency of this practice is not

to shift the labour and responsibihty of administrative

reforms more and more from those to whom it properly

belongs ; and to increase, in equal proportion, the power

and influence of the House of Commons in details of

government.^

When restricted in their enquiries within constitu-

tional limits,"^ such committees are often very serviceable,

in bringing members to a common agreement upon great

public questions, upon which legislation, founded upon

an impartial investigation of facts, is necessary. These

" See ante, p. 258.
' As a general rule, Parliament

should not be called upon to appoint

committees of enquiry into matters of

administration, until application has

been made to the department con-

cerned to redress the grievance com-
plained of. If no remedy could be

thus obtained, it would be proper to

appeal to the House.— Chant: of
Kvch. in Hans. Deb. vol. clxxiv.

p. 416.
* See some weighty observations,

by Mr. Disraeli, on this point, in

Hans. Deb., voh clxi. pp. 1806-1868;

by Mr. Cobden, ibid. vol. dxxvi. p.

1908 ; by Mr. liOwe, ibid. vol. clxxxii.

p. 158.
*

* Nothing is more remark-

able than the tender forbearance with

which the House of Commons treats

its own select committcos; though, if

their proceedings were strictly can-
vassed, there are perhaps few parts

of our system of government wnich
can less support criticism. As a
means of enquiry and investigation,

they are of the highest value, and
they are constantly carrying on, -wath

great success, the political education
of Parliament and of the nation : but
when they strain at executive autho-
rity they generally fail, nor can
their judicial impartiality (except in

peculiar cases) be entirely relied on.'

—Edinb. Rev. vol. cviii. p. 290. For
a humorous description of the manner
in which such committees are some-
times organised, extracted from the
'Saturday lieview/ see Fischel, p.

470.
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committees are usually appointed either at the suggestion SeiectCom

or with the direct approval of the government, and are
***'

composed of leading men from both sides of the House,

including members of the existing and of former ad-

ministrations, as well as others who, from their abilities,

experience, or information, are specially qualified to serve

thereon. ' Strong partisans on each side arc knowingly

and advisedly chosen, in order that truth might be elicited

from the conflict of opposite and, it might be, interested

opinions. If such committees consisted wholly of im-

partial men, their investigations would be most unsatis-

factory.' ' After taking evidence from every available

source, the committee reports the same to the House,

generally with observations embodying practical sugges-

tions, which they submit for the consideration of the

government. It then becomes the duty of the adminis-

tration to consider these propositions, to subject them in

turn to careful scrutiny, and, if necessary, to appoint either

a royal commission,^ or a departmental committee of their

own, to make further enquiries, in order to enable the

government to decide, upon their own responsibility, to

what extent, and in what way, the proposed reforms can

be carried out, in conformity with the general principles

upon which the public service is conducted."

As a general rule, it is not customary to submit to the Resiiit of

House motions for concurrence in the reports of such quTries?"

select committees, or any other resolutions founded there-

upon. It is usual to leave with the government the

initiation of any measures, be they legislative or other-

wise, that may be required to carry out the recommenda-

tions of a public committee. Sometimes, however, a

member of the committee (usually the chairman) submits

to the House an abstract resolution on the matter, in order

* Secretary Sir G. C. Lewis, Hans, liament.

Deb. vol. clxii. p. 1012. ' Ibid. vol. clxi. p. 817 ; ibid. vol.

' For the practice in regard to the clxviii. pp. 626-633
; and Lord Pal-

issue of royal commissions, see Vol. merston, ibid. vol. clxxiii. p. 1239.

II, c. 3, The Administration in Par-
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i

SeiectCom- to cnforce the recommendations of the committee, or to

ehcit the views of the House upon the subject.''

In iUustration of the principles upon which it is usual

to appoint these committees, of the proceedings consequent

upon their labours, and of the conduct of government in

respect to the same, the following cases may be con-

sulted :

—

Precedents.

Opening
letters at

Post-office.

1

1

On June 14, 1844, Mr. Buncombe presented a petition to tlie

House of Commons from four persons, of whom Joseph Mazzini, the

well-known Italian refugee, was e, complaining that their letters

had been detained at the London post-office, broken open, and read.

The home secretary (Sir James Graham) explained that Mazzini's

letters only had been opened ; and that this had been done by his

express authority, und'jr a warrant issued in conformity to an

Act of Parliament. On June 24 Mr. Buncombe moved for a select

committee to enquire into the operations of the Post-office Depart-

ment in such cases. The motion was successfully opposed by
Government, on the ground that they had merely exercised a right

which had been constantly resorted to by their predecessors in

office, and which had proved advantageous to the public interests,

in the prevention and detection of crime. But on July 2 Mr. Bun-
combe again moved for a committee of enquiry; in amendment to

which Pir James Graham himselfproposed the appointmentof a secret

committee, to investigate the law in regard to the opening of letters,

and the mode of its exercise—which was agreed to by the House.

On July 4 a similar committee was appointed by the House of Lords.

These committees were composed of some of the most eminent

and impartial men in Parliament. A motion to include Mr. Bun-
combe upon the Commons' committee was negatived upon division.

a

Mr. Buncombe afterwards complained to the House, that while he had
been invited to attend the committee to prefer his complaint against

the home secretary, and to give in a list of witnesses in support

of the same, he was not permitted to be present himself during the

examination of witnesses. He then moved that it be an instruction

to the committee to allow him to attend, and produce and examine

witnesses in support of the case of the petitioners : but the motion

wab negatived. A motion to add Mr. Buncombe to the committee

was ruled out of order by the Speaker, on the ground that a similar

* Anchors and Clinins, Merchnnts'

Servict', Hans. Ueb. vol. clxiv.

pp. 235-242 ; IIolyhendHarbour, ibid.

vol. clxxii. p. 1330 ; Medical Oilicers

in Unions (Irolnnd), ibid, vol. clxxvii.

p. lolO; IJnnkruptcv Act of 1801,
ibid. vol. dxxix. pp. 420, 1109.

• Hans, Dtb. vol. Ixxvi. p. 2C7.
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motion had been already negatived by the House.'' After due

investigation, these committees reported. They fully exonei-ated

Sir James Graham fi-om blame in tlie ilischarge of his duty, and
gave full particulars of the origin and exei'cise of the power of

opening letters entrusted by statute to the seci^etary of state. They
recommended no alteration of the law on this subject. A few days

afterwards, Lord Radnor trodiiced into the House of Lords a bill

to abolish the right of opening letters, but it did not proceed beyond

a first reading ;
" so that the secretary of state still retains his ac-

customed authority whenever he may deem it advisable to exercise it.^

On June IG, 184-1, a select committee of the House of Commons,
appointed to enquire into the present state of the national monu-
ments and works of art in Westminster Abbey and in other public

edifices, reported an opinion in favour of the opening of the English

cathedrals, daily, to the public, for the inspection of their architec-

tural beauties. On April IG, 1844, a motion was made to approve

of this recommendation. Sir Robert Peel (the prime minister),

while expressing himself favourable to the free admission of the

public to such edifices, nevertheless opposed this motion as an

attempt, by a mere resolution of the House, to control the lawful

guardians of these institutions, who possessed rights independent of

the House as an encroachment on the liberties of the people, and a

dangerous endeavour to effect, by inadequate means, that which, if

desirable, should be made the subject of legislation. The motion

was accordingly withdrawn."

A committee on Public Moneys, which sat during the years 185G

and 1857, made nv^mcrov "; recommendations, of more or less impor-

tance, in reference to the public finances, with a view to subject the

jmblic expenditure to a more rigid investigation and control on the

part of the House of Commons. In their final report they stated,

that they were ' aware that the important and extensive changes

they have suggested cannot all be immediately carried into effect

;

but they believe that the continued attention of Parliament and of

the executive government to the subject, will secure, at no distant

date, all the objects embraced in their recommendations.' ^ In the

session of 18G1, the chancellor of the exche(p;er informed the

House that the said recommendations had, in the interim, received

the careful consideration of the government, and that lie was

prepared, in regard to most of them, to submit to Parliament bills,

or resolutions, to carry the same into effect.8

Select

Com-
mitteos.

Pre-

cedents.

Cathe-

drals.

Public

Moneys.

»> TInns.Deb.lx.vvi.pp. 1010-1024.
^ Ihid p. 1714; niitl wh; May's

Const. Hist. vol. ii. p. -".»2.

'' Sfo Jiro(ji)i, Coii.sl. Law, pp.

oirj-(U7.

VOL. L

• Ihid vol. Ixxiv. pp. 20-48.
f 8ess. I'ap. 11. of C, l8o7,

,ol. IX. p 002.

" Hans. Deb. vol. clxi. pp.

I.'JIO. Audsee^jas^, p. GUI

Sess.

711,
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Select

Com-
mittees.

Pre-

cedents.

Harbours
of refuge.

In tlie years 1857 and 1858, a committee of the House of

Commons was appointed to enquire into the pohey of making further

grants of public money for the improvement and extension of har-

bours of refuge on the coasts of Great Britain and Ireland. Pursuant

to the report of this committee, a royal commission was appointed

to complete the enquiry, which reported in the following year.

While mutually agreed as to the necessity for the construction of

these important works, the two tribunals diifered as to their cost,

and as to the mode of obtaining funds for the purpose. The com-

mittee recommended that two million pounds should be expended

for this service, bu.t sviggested that three-fourths of the required

amount, and three-fourths of the cost of maintaining these harbours,

should be raised from passing tolls on shipping. The coi imission,

on the other hand, adjudged that an outlay of four millions would

be required to construct the works, and were of opinion, that inas-

much as the general interests of the community were concerned in

the undertaking, the greater part, if not the whole, of this sum
should be paid out of the Consolidated Fund ; and that no passing

toll should be levied either for the erection or maintenance of these

harbours. On June 19, 1860, the House of Commons resolved that

it was the duty of the government to adopt, at the earliest possible

period, the necessary measures to carry into effect the recommenda-
tions of the commissioners. Some progress had been made by govern-

ment in the construction of these harbours, but owing to the state

of the public finances, and the large expenditure required for other

extraordinary services, they had not felt warranted in incurring the

whole of this enormous outlay. ^ Whereupon, on May 6, 18G2, it

was moved in the House of Commons to resolve, that it is the duty
of the government to adojit measrres to carry into effect the

preceding resolution. But, after full debate and explanations from
ministers, the motion was negatived upon division. Again, on April

17, 1868, it was moved to resolve, as the opinion of the House of
Commons, that so much of the report of the commissioners on Har-
bours of Refuge, as concerned Waterford, Wick, and Padstow be
carried into effect, but, after some debate, it was negatived without
a division.* On April 26, 1864, a motion to declare the opinion of
the House that the government ought to proceed with the construc-

tion of harbours of refuge, was negatived, on division. On June 13,

•* Sir Morton Vv.to, in his work on
Taxation (p. nUV), observes that 'the

case of the .so-called harbours of re-

fiifi^e should be a lesson to us for the

future. A <rreat deal of moiK^y lina

been uselessly expended on very ill-

conceived plans.'

' The whole case in regard to the

harbours of refuge, is given in the
correspondence between the Board of
Trade and other public departments
respecting said harbours, since the
report of the Connnons' Comniittoe
of ]So7.—Coin)iions' I'tipcrs, 1804,
vol. Iv. p. 4.'U».
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1865, a motion that, in the opinion of the House, the government Select

should adopt measures for the construction of some of the said ^?"^'

harbours on the coast of Great Britain and Ireland, was negatived, pj.^.
*

.

on division. cedents.

On March 5, 1861, a motion was made in the House of Commons '
~

for the appointment of a select committee, to enquire and report defences,

whether any, and what, alterations may be advantageously adopted

in regard to the defence of the British dependencies, and the propor-

tions of cost of such defence as now defrayed from imperial and
colonial funds respectively. The mover disclaimed any desire to

invnde the functions of the executive, but contended that the inter-

ference of Parliament in the settlement of this important question

had become necessary, in consequence of the failure of a depart-

luental committee, appointed by government in 1859, on colonial

military expenditure, to agree in any recommendations on the

subject. In reply, the under-secretary for the colonies deprecated

the proposed committee, on the ground that the question being one of

opinion and principle, and not of facts, was not a fit subject for

enquiry by a parliamentary committee. He admitted that the

report of the departmental committee had not been free from
objection, but contended that the only proper way to treat tho

question was by negotiations, to be carried on by tho imperial

government with each of the colonies in their turn. Further

debate ensued, from which it was evident that the sense of tho

House was in favour of the appointment of the committee. Accord-

ingly, Lord Palmerston, while he expressed his agreement with the

constitutional objections which had been urged against the motion,

and felt bound to declare that its tendency was ' rather to transfer

to a committee of the House duties and functions which properly

belong to the responsible advisers of the crown,' nevertheless

consented to the appointment of the committee.J After taking volu-

minous evidence, the committee reported on July 11. Their labours

have been justly characterised as being ' chiefly valufible in

furnishing information, promoting discussion, and exhibiting tho

discordance and inconsistency of opinion on the subject, not as

recommending any practicable policy.' '' On March 4, 1862, on

J Hans. Deb. vol. clxi. p. 1420.

See the analogous case of the com-
mittee on the Board of Admiralty,

noticed otite, p. 12G1.

^ In an elaborate article in the

Edinburgh Review for January

18()2, analy.siug the evidence, and

pointing out the different views of

leading statesmen on this question.

And see the observations of the co-

lonial secretary (tho Dulce of New-
castle), on this report, in the House
of Jjords, in Hans. Deb. vol. clxiv.

p. 1579 ; and of the secretary of
war (Sir G. C. Lewis), on March 0,
1H().3, showing why the Government
had been unable to carry out the re-

commendations of the committee, in

effecting any material reduction in

the number of troops in the colonies.

T 2

I
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motion of tlio chairman of tin's committee, the House resolvcci,

withoiit division, ' That tliis Honse (v/hilo fully recognising the

claims of all portions of the British Empii-o to imperial aid in their

protection against perils arising from the consequences of imperial

policy) is of opinion that colonies exercising the rights of self-

government ought to undertake the main responsibility of providing

for their own internal order and security, and ought to assist iu

their own external defence.' On March 21 following, another

member of the committee, conceiving that this resolution did not

go far enough, proposed the ado[)tion of a resolution condemning

the ei'ection and maintenance of fortifications, out of imperial funds,

in self-governed colonies, not being great naval stations. The
administration, while acknowledging the correctness of this, as a

general principle, considered it to bo subject to certain limitations,

rendering the assertion of the principle inexpedient. The motion

was accordingly withdrawn.'

On March 3, 1863, a motion was made in the House of Commons
for the appointment of a select comndttcc, ' to enquire into the

legality of inclosures in Wallham, Epping, and other foi'ests in

Essex, and to ascertain wliat steps ought to be taken to preseiwe

the rights of the pul)lic, of the poorer foresters, and of the inhabi-

tants of tlic metropolis, within the forests, as well a,s to enquire into

their general management.' This motion Avas opposed by tho

attornej^-genci'al, on the ground that it would be a most incon-

venient and dangerous precedent to erect a select committee into

* a court of judicature for tho purpose of enquiring into and

expressing an opinion Avith reference to the rights of individuals

and of the crown,' or * into any technical and strictly legal rights,'

for which purposes a parliamentary committee was a manifestly

defective and improper trilmnal. Accordingly, at the suggestion of

the attoraey-geueral, the motion was withdrawn, and instead thereof

a committee Avas appointed ' to enquire into the condition and

management of the royal foi-ests in Essex, and into any inclosures

which may ha\'e taken place therein since the report of the commis-

sioners of 1850 ; and to consider Avhether it is expedient to take any

steps for prescrA'ing open spots in such forests.' '" This committee

reported on June i>. They i-ecommended tlio continuance of the

inclosixre of Epping Forest ; and that an adequate portion thereof

should be set apart for the public, for the purposes of health and

recreation : also, that any past encroachments on the forestal rights

of the croAvn should be abated."

vol.—Ham, D(h. vol. clxix. p. .:?'*!
;

of Canada, see Hans. Deb.
ami see ibid. pp. 1-I4ii-J J57, 1770- clxxvi. p. ;}7-').

1780; vol. clxx. p. 870._ ™ Tbuia. Deb. vol. clxix. p. ?0;W.
' For rurlli'M-dcbatcs ill tli(> irous(> " Hep. of ( \iin. on lioyal ForestM,

of Commons on tho mililurj defence l8().'), p. iv. ; lhiii8. Deb. vol. clxxii.
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On May 5, 18G3, a private niemher moved, in the House of

Commons, for tlie appointment of a select committee to enquire into

the state of Holyhead Harbour, with a view to securing safe and
efficient accommodation for vessels engaged in the Irish mail-service,

and for passengers conveyed by them. On motion of the chancellor

of the exchetpier, the debate was adjourned until papers in relation

thereto were distributed to members. It was resumed on May 12,

when the motion was agreed to, notwithstanding the opposition of

the government, who contended that the committee was unnecessary

and inexpedient." On June 1, upon motion that the committee do
consist of certain specified members, the chancellor of the exche-

quer took exception to the list proposed, alleging that it was ' as far

as possible from being an impartial committee.' He declined to

take the ' invidious and annoying course of proposing that some of

the names should be omitted, and replaced by others more impartially

selected;' but he felt 'bound to say, even before the committee sits,

that [the government] do not think the subject one that ought to be

referred to its consideration, and that we shall not be able to look

upon its finding as the verdict ofan impartially constituted tribunal,'?

The projiosed list Avas nevertheless agreed to, without a di\4sion.

But on June 4, a member of the committee, who was pei'sonally

aggrieved by Mr. Gladstone's remarks, characterised them as being

insulting and unparliamentary, and called upon that minister to

move that lie be discharged from the committee in order to take the

sense of the House thereupon. An informal dist-ussion then arose

as to the purport of Mr. Gladstone's observations, Avhich A\ere

further explained by himself. The Speaker, on being appealed to,

acquitted ilr. Gladstone of unparliamentary language, and tho

8oloct

Coni-

mitteos.

Pre-

cedents.

p. 1055. This report contained re-

connnendatioiis which (' .I'ered mate-

rially froai tho tenor of au addres.^,

passed by tlie House on Feb-

ruary L'i, 1S()3, condemning any

more sales to facilitate inclo.sures uf

crown-lands within fifteen miles of

the metropoHs. (See further, on this

piiint, "N'ol. II. c. 1, on the Cabinet

Council.) Sec debates in the Com-
mons, on June 3 and July 1,

]S()I, on the steps taken by govern-

ment to carry out the recommenda-
tions of the counniltee. See also

Ibuis. Deb. vol. clxxx. p. 481. In

the se-sion of l'^()5. another couiniit-

tee was apjjointed, to ciupiire into

the hist moans uf prescrvinji', for the

public u.se, the forests, commons,

ITolyliead

Harbour.

and open spaces in and around tho

metropolis. This committee reported,

on June 20, tlieir opinion that

no more inelosures should tako place

within tiic! metropolitan area ; and
that a new board should be apjiointed,

to act as trustees for the preservation,

for the use of the public, of forests,

conuuon.^, and open spaces within

that area. (Connnons" I'apors, JS(!5,

vol. viii. p. •)55. And see Commons'
Tapers, ISCC), No. 172, p. 11.) In
18()(!, an Act wa-< piissed for the pre-

servation of J']ppi)ig l\)rest, A:c., 29
& 30 Met. c. ('.2.

" Hans. Deb. vol. elxx. pp. 12i."3,

1000.
1' Hid. \o\. clxxi. p. 212.
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subject was dropped.i The commiUee reported on JuV 14.' Their

report contained certain recommendations, to which, wlicn discussed

in the committee, the President of the Board of Trade had expressed

his dissent. Accordingly, on July 23, the chairman moved to

resolve, that the recommendation of the commit'Loe ought to be

adopted. This motion was opposed by government, and negatived,

without a division.'

III. Practice in regard to the Granting ur With-
holding BY THE Executive op Information de-

sired BY either House of Parliament.

The rule which forbids any encroachment by Parlia-

ment upon the executive authority of the crown has a

further application, to which our attention must now be

directed. It is imperative that Parhament shall be duly

informed of everything that may be necessary to explain

the policy and proceedings of government in any part of

the empire ; and the fullest information is communicated

by government to both Houses, from time to time, upon
all matters of public concern. Considerations of public

policy, and a due regard t* the interests of the state,

occasionally demand, however, that information sought

for by members of the Legislature should be withheld, at

the discretion and upon the general responsibihty of

ministers. This principle is systematically recognised in all

parliamentary transactions : were it otherwise, it would
be impossible to carry on the government with safety and
honour. Whenever it is declared, by the responsible

servants of the crown, that any information sought for in

Parliament could not be supplied without danger or in-

convenience to the public service, the House refrains

from insisting upon its production.* And if the govern-

ment object to produce any documents, on the ground
that they are of a private and confidential description, it

1 Hans. Deb. vol. clxxi. pp. 325-
831.

' Commons' Papers, 1803, vol. vii.

p. 223.
' Hana. Deb. vol. clxxii. p. 1330.

' Mirror of Pari, 1828, p. 109:
1833, p. 026; 1830, p. 971; 1837-8,
p. 658. And see Lord Derby's re-
marks on this subject in Hans, Deb.
vol. clxxiii. p. 1055.

on

t
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is not usual to insist upon their being furnished," except informa-

under peculiar and imperative circumstances/ Unless ,,',1,1^'^^°

prepared to assert their want of confidence in the minister withiieW.

who is answerable for the department concerned, or in

the government generally, the House ought not to em-

barrass the ministry by insisting on the production of

documents which they feel it their duty to refuse.'' In

like manner, if the government declare t^at a discussion

on any particular subject could not take place without

inconvenient and injurious consequences to the public

service," or without eliciting expressions of opinion from

the ministiy, or from members generally, which it would be

premature and prejudicial to make known,'' the debate

ought not to proceed.

It would, moreover, be highly irregular to communicate

to Parliament copies of despatches issued by a secretary

of state, until they had been either acted upon or for-

warded to their destination;' though this has sometimes

been done by government, in the exercise of tlieir own
discretion.* For furtlier particulars in regard to the

communicating of despatches to Parliament, see (post, p.

602) the section in this chapter concerning ' Intercourse

with Foreign Powers,'

* The system of laying upon the table of the House

» Mirror of Pari. 1834, p. 2774

;

183o, p. 1034 ; 1838, p. 5999 ; 1840,

p. 1130; Hans. Deb. (3), vol. clxiii.

p. 822. B lit it must always be remem-
bered tbat all public tran.**actions of

state are necessarily official ; and that

no public officer would be justified in

witliholding from official record and

access, any document, emanating from
bimseif in his official capacity, in re-

lation to public affiiirs. See the case

of Lord Chatham, ante, p. 171 ; and

Pari. Deb. vol. xvi. p.
2»»'».

" Mirror of Pari. 1831, p. 624.
" Ibid. 1839, p. 799. When

'copies' of correspondence, &c, are

moved for, by private members, it is

customary to add, 'or extracts;'

otherwise the Government will, ordi-

narily, refuse to produce the papers.

(Hans. Deb. vol. clxxii. pp. 57()-577,)
* Hans. Deb. (3), vol, cxxviii. pp.

1420-1429.
" Mirror of Pari. 1831, pp. 1109,

1184.

1838, p. 5824; 1840, p.
" Ibid

1710.
* Hans. Dob.

eCO. Thus, in

(3), vol. Ixxxvii, p.

1854, the Govern-
ment consented to lay before Parlia-

ment copies of instruction tliat had
been, ' or liereaftcr miglit be issued,'

to commanders of tlie Arctic Search-

ing Expedition.

—

Jbid. vol. cxxxii.

p. 4.38.

A
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reports from ofTicers addressed to particular departments

of tlie executive government is most objectionable.'*' If

the House were to insist upon the produ(^tion of such docu-

ments, 'instead of the government getting whatwe get now,

confidential reports, containing tlie most minute details

of the opinions of officers, given frankly and freely, for

the heads of departments, we shall have a system of reports

framed for laying upon the table of the House of Commons,
and those will be accompanied by " confidential reports

for the head of the department alone." '"
' There lu.ve

been cases in which reports of a confidential character

from officers of the government have been laid upon the

table of the House, to prepare the ])ublic min/l, and also

that of Parliament, to consent to some large measure, or

perhaps some considerable vote of pul)lic money ; but,

generally, I think it is a course which the House ought

not to sanction.'^

The administration have refused to concur in motions

for the production of papers, whether by order or upon

an address to the crown, on the ground that there was

no public officer whose duty it was to furnish the required

information. ° Under these circumstances, ' it is particu-

larly desirable that the House should make no such orders

without, at the same time, determining by what means

they shall be carried into execution.'^

Heturns are sometimes refused on account of their

voluminous character, and the lenatli of time it Avould

take to prepare them.^ In order to obviate this objection,

' it is veiy desirable that members, before moving for very

voliuninous returns, shoidd communicate with the de-

partment possessing the information, when it might be

supplied in a much smaller compass.' ^ It is not customary,

" Lord C. Taget (Secretary to the '' Mirror of Pari. 18.30, p. 24
;

Admiralty), Hans. Deb. vol. clxxvii. ISSO-'U, p. 50; 1831-2, p. 32o4.

p. 9(J1. ' ^ Ihid. (Tlio Speaker), 183(3, p.
= Ihid. 13. 1402 ; and see p. 1455. 887.
" Mr. l/israeli, ihid. vol. clxxviii. « Ihid. IS.",?, p. 001.

p. 154. " Ihid, 182i), p. li)00.
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for

p. 24;
;2o4.

.830, p.

liowever, to object to motions fur returns merely on

aecount of the trouljle and expense to individuals that

woidd be occasioned by their production, notwithstand-

ing that there may be no funds available for the remu-

neration of the persons employed in the execution of the

order.* In fact, it has been the practice of raiiiament to

order from public officers, of various grades, returns whicli

they were not required by law to furnish, and for which

no remuneration was provided. ' That might be consi-

dered a customary right, exercised in the public interests ;'

and although, upon rare occasions, some remuneration has

been given to ;ie parties employed, in order to accelerate

their labours, yet ' no public officer has any right to refuse

to obey an order of the House until he shall be paid ; the

question of remuneration must not be raised between him
and Parliament.' ' Every public officer holds his situation

under the control of Parliament, and lie is bound to give

information.' It is for the executive government after-

wards to decide whether he has any claim for compensation

for such a service.^

Tlie queen's ministers are not only the rightful guardians'

of the prerogatives of the crown in Parliiunent, but it also

devolves upon them to protect the liberty of the subject,

and the interests of private individuals and associations,

who have no direct representation therein, from the

assumption by Parliament of arbitrary and unlawful

authority. On this principle the government have uni-

formly resisted all attempts, on the part of either House,

to obtain, whether by their own order or through an

address to the crown, any documents or information

concerning the affairs of private individuals,*' unless proof

Cost of

furnisliing

rpfurns to

Parliii-

mont.

Papers
concorning

private

affairs.

» See :Mirror of Pari. 18.^0, Sess. 2,

p. oOl. To pay the expanse of pre-

paring returns to the Secretary of

State ov to I'arliair.ent out of county

rates has been declared to be illegal.

—Ibid. 18.'U, p. 83.31 ; 18;}5, p. 245.

See also ibid. 1841, p. 2014.

J Ibid. 1841, p. 2100; 1835, p.

1700. And see Ilans. Deb. a'oI.

clxxxii. pp. 1(k4, 1775.
'' Mirror of Pari. 18-30, p. 440;

1831, p. 103; 1833, p. 1014; 1830,

p. 125. Thus, the Goverunu-nt will

often require motions asking for in-
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of tlcHnquency, calling for parliamentary investigation,

could be shown.' This rule includes the case of private

educational institutions not being in the receipt of pubhc

money."* It has even been held to apply to the affliirs of

Privftte private companies, and of ' public institutions who are not
companie8, '^^ receipt of assistat :n pubUc funds.'" But it was

distinctly laid down by iSir Eobert Peel and Lord John

Eussell, in the case of the Eoyal Academy, that the in-

quisitorial jurisdiction of Parliament could not be limited

to such 'public institutions' only as were the recipients

of public money ; but that ' when an institution is esta-

blished to assist in promoting the cultivation of the arts,

or other strictly public object, it could not be denied that

the House had a right to enquire into its affairs, even

though it did not receive public aid.'° And on a later

occasion it was declared, by Sir Eobert Peel, that ' where

Parliament has given peculiar privileges to any body of

men^ [as, for example, banks or railway companies], it

has a right to ask that body for information upon points

which it deems necessary for the public advantage to have

generally understood.' The great point to be aimed at

in such enquiries he considered to be, ' that while you

extract all the information the pubhc require to have, you

should, at the same time, avoid all vexatious interference

in the details of the business of the respective under-

takings.""

formation aifectint^ a particular class

of individuals to be made numerical,

instead of nominal, in order to screen

private persons from unnecessary

publicity.

—

Hans. Deb. vol. clxix. p.

1581.
' Mirror of Pari. 1831-2, p. 1237;

1840, p. 2053.
"• Ibid. 1836, p. 873; 1840, p.

1772. On July 24, 1862, it was
stated in the House of Commons, by
th Secretary for Ireland, that Go-
vernment had no authority to call

for a certain educational return from
the Roman Catholic Bishops in Ire-

land.

—

Hans. Deb. vol. clxviii. p. 737.

» ISlirror of Pari. 1837-8, p. 3672;
Hans. Deb. vol. Ixxiii. p. 1759.

° Mirror of Pari. 1839, pp. 4238,
4503.

p See the proceedings in the House
of Lords, in regard to an order that

the Coi-poration of the City of Lon-
don should lay before the House a
detailed account of their income and
expenditure between certain years;

the Corporation having applied to

Parliament for an Act to enable them
to increase their revenues, by impos-
ing a tax on coals.—i"6irf. 1829, pp.
1805, 1834.

1 Ibid. 1840, p. 4840. And see
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It is ' the rule of Parliament, that no papers shall be

laid on the table of either House, unless some sufKcicnt

reason have been stated for their productiim." It is

irregular to move for the production of papers merely to

further the interests or views of private persons, or except

for the purpose of founding, or facilitating, parliamentary

proceedings.* Government have refused to grant papers,

' unless it be intended to found some proceedings upon
them."

The foregoing precedents, it is hoped, will serve to ex-

plain more clearly the constitutional position of Parliament

in regard to the prerogative of administration. Without

denying the abstract right of either House to address the

crown upon any matter, they will show the great pubhc

inconvenience attending an attempt on the part of Parlia-

ment to interfere with the ministers of the crown in the

details of government, the inexpediency of applications

for documents which the responsible advisers of the crown

consider it imperative to withliold, and the unwarrantable

nature of any intrusion by Parliament into the private

affairs either of individuals or of corporate bodies, without

just cause So long as any existing government retain

the confidence of Parliament, it is unsafe and unwise, as a

general principle, to interfere with them in matters of

administration. Those who are directly responsible for

the conduct of public affairs are they who possess the

necessary information for the proper discharge of the

Parlia-

mentary
ground iot

ordering

papers.

Summary
in regard
to this pro-

rogative.

Mirror of Pari. 1828, p. 825. See

further, in regard to the principle in

question, showing the respect enter-

tained by both Houses for private

rights, ibid., 1837, pp. 787, 997,

1030; 1838, p. 5400; 1839, p. 3421.

Hans. Deb. vol. Ixxiv. p. 25 ; vol.

cxxxi. pp. 135, 785; vol. civi. p.

1103. And on the general question

of the power of Parliament to com-
pel the production of documents, see

Smith's Pari. Remembrancer, 1800,

p. 29.

' Lord Melbourne, Mirror of Pari.

1838, p. 5387.
• Ibid. 1831, p. 2248: 1833, p.

547.
' Ibid 1839, p. 4422. But see

the following cases, wherein Mem-
bers of Parliament, being in posses-

sion of valuable statistical or other
information, obtained orders, or ad-
dresses, for the production of the
snme, to one or other of the
Houses of Parliament.

—

Ibid. 1830,
Sess. 2,p. 410: 1838, p. 5273: 1839,
p. 4372.

V
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same. raiTiamcnt exorcises a direct control over tlio

ministers by whom all })iiblic alliiirs are transacted. It

lias a right to enciuire into every grievance or abuse of

power, wliether on tlie part of those ministers or of any

otlier public; functionary. It may also express its opinion

in I'egard to any a(;t of the government; and it not ini-

frequenlly happens tliat tlie mere dechiration of opinion

in rarliament upon some objectionable departmental regu-

lation, unaccompanied by any formal motion, suffices to

hidiice tlie government to modify their phuis, conformably

to the views entertained by tlse House." But all this is

very dilTerent from an attenij)t on the part of the legisla-

ture to usurp the functions of the executive, or from the

endeavour by the House of Conunons to compel the

adoption of their opinions upon a question of administra-

tion, irrespective of those of the government or of the

other Chjunber ; a proceeding which must tend to destroy

the harmony which sliould exist between the diiferent

powders in the state, and to transfer tlie executive authority

from tlie hands of responsible ministers into those of an

irri .ponsible and uncontrollable democracy.

IV. Circumstances under which Parliament has a

RIGHT TO interfere, IN ORDER TO RESTRAIN THE

Illegal Exercise of Executive Authority.

Ainisoof While Parliament is constitutionally debarred from

authority, interfering, by order or resolution, with the oixlinary

routine of government, except for the purpose of ex-

pressing an o])inion as to the expediency of any par-

ticular i)rocecding, or line of policy—it is otherwise if the

I crown itself attempts to encroach upon the functions of

/ Parliament, and endeavours to accomplish by its own
'^ action that which cannot lawfully be eflected, except

" Sco tlic caso of the Treasury discussed in tlio House of Lords on
Wiu-rant respecting unpaid letters, February 22 and 24, 1850.
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Avith tlie sanction and co-operation of rarliainent. It Aimso of

tlien becomes tlie (hity of Parliament to interpose, and to au'tiiority.

call to acconnt the ministers of the crown who aru

responsil)le for the abuse or excess of executive autliority.

In like manner, if any individual minister is jxuilty, in Ins

official capacity, of any illeu^al or oppressive act, it is the

privilege of the injnred party to apply to Parliament for

redress; and the matter of coin[)laint being substantiated,

Parliament will liold the oflending minister personally

responsible f(ir liis misconduct.

There are three forms of procednre, of ordinary

occurrence in the administration of public affairs by the

ministers of tlie crown, which are lijible to be perverted

into the instruments of tyranny and misgovernment, if

they are not strictly confined within c(^nstitutioiial limits.

These are— 1 . Orders in Council and Royal Proclamations;

2. Minutes of Committees of Council, and other Depart-

mental Pegulations ; 3. Contracts entered into by Public

Departments. The proper limits of 3xecutive autlun-ity in

relation to each' of these administrative acts will be

briefly explained. We shall then proceed to point out,

fourthly, the responsibility which dev'olves upon individual

ministers of state for personal acts of misconduct in their

official capacity.

1. Orders in Council and Boyal Proclamations.

It is a fundamental law of the Eno-li^h Constitiition,Yonicrsiii11 • • 1 1 fi T Council.

that the sovereign can neither after, atfcf to, nor dispense
|

with, any existing law of the realm.

This important point was first established beyond dis-

pute in the reign of James I., by the ])roceediiigs in

Ptu'liament upon the case of Bates, an English merchant,

who refused to pay a duty on currants imported into the

country from abroad, which duty was sought to be levied

bv the sole autln)ritv of the kin<v. The Court of Ex-

che(]^uer, in 1G06, sustained the chiiin of the crown ; but



286 THE KOYAL PREROGATIVE

Taxation
by the

crown
illogal.

when the matter was discussed in the House of Commons,
it wa. hown that this decision was contrary to the provi-

sions of the Gr^t Charter, and therefore void. It was

further alleared that the sovereign could not, without the

assent of Parhament, impose a duty on any article

of merchandise imported into or exported from the

country ; or, in fact, any duty whatsoever, either upon

foreign or domestic commodities, whether in time of war

or peace. The conclusions arrived at upon this occasion

were embodied in a Petition of Grievances, which was

addressed by the House of Commons to the king, in the

year 1610, and favourably received by his Majesty/

This important doctrine was confirmed, in the follow-

ing reign, by the celebrated case of ship-money ; wherein

it was established that the sovereign cannot, without the

consent of Parliament, assess or levy ship-money upon

the subject.*

The mode whereby the Stuart sovereigns sought to en-

force their illegal claims of levying taxes upon the people,

in derogation of the legislative functions of Parliament,

was by the issue of royal proclamations and orders

emanating from the Privy Council. At that period the

Privy Council was the great governing body in the State,

by means of which the will of the sovereign was pro-

mulgated and enforced. The king's government was
carried on through the instrumentality of Orders in

Council, and by the issue of royal proclamations, which

were put into execution by the subordinate officers

of the crown. .

All this has been changed by the development of the

authority of Parliament, and the recognition by the

monarchs of England of the constitutional principles em-

bodied in the Bill of Eights. The ancient prerogative of

the crown in legislating by Orders in Council, has been

' See the case, and the proceedinga stitutional Law, pp. 247-305.

in relation thereto, in Broom's Cou- " See ihid. pp. 300-370, 404-408.

* "Brooi

p. 374.
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materially curtailed, and it is an admitted principle that )

the crown has no right, by a mere Order in Council, -,

either to sanction a departure from the requirements of

an existing law, or to interfere with the established rights

or privileges of any class of persons within the realm.

It is competent to the crown to declare and enforce, by ^,
^ 1

• p •II'. Dispensing
proclamation, the execution ot any existmg law, but it is /power.

not wiihin the power of the crown either to add to, 7
alter, or dispense with any law of the land."

Following the example of the Church of Home, the

sovereigns of England, from an early period, claimed the

right to dispense with the laws of the land, by the issue

of proclamations, and by making grants or decrees, * no7i

obstante any law to the contrary.' In this way they

assumed a power, virtute coronce, to dispense with exist-

ing laws, or with the penalties consequent upon a breach

of them ; or else they undertook to dictate to the people

in respect of matters indifferent, and in regard to which

perfect liberty of action ought to have been allowed.^

The current of authority indicates that the prerogative

of dispensing by non obstante with Acts of Parliament

was, subject to certain restrictions, recognised in former

times as vested in the crown, and was repeatedly exercised

during the sixteenth and seventeenth centuries. The use

and abuse of this prerogative occasioned repeated con-

flicts between the Crown and Parliament and the courts

of law, and eventually cost King James II. his crown."

This branch of the royal prerogative was finally annihi-

lated by the Bill of Pights, which declared that ' the

pretended power of suspending of laws, or the execution

of laws, by regal authority, without consent of Parliament,

is illegal
;

' and that ' the i)retended power of dispensing

with laws, or the execution of laws, by regal authority,

as it hath been assumed and exercised of late, is illegal.'

* Broom's Constitutional Law,

p. :{74.

J Casos cited, ihid. pp. 375-390.
• Ibid. pp. 404-507.
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' Since then no one lias presiiincd to advocate the existence

of a dispensing power, under any circumstances whatever,

as inherent in the crown.'"

Erom the epoch of the Revohition of 1G88, whenever

tlie crown has ventured, upon occasions of piibhc emer-

gency, to issue royal proclamations or Orders in Council,

which appeared to sanction any departure from the laws

of the land, the necessity for sucli a proceeding on the

part of Government has been narrowly investigated by
Paiiiament ; and when it has been shown to have been il-

legal, although justifiable, acts of indemnity have been

passed, to exonerate all persons who have advised or

carried into execution the same.^ Legislation of this kind is

a parliamentary acknowledgment of the principle that, in

times of danger or emergency, the crown, acting under

the advice of responsible ministers, may properly antici-

pate the future action of Parliament, by a temporary sus-

pension of certain classes of statutes. " Abstractly, the

crown has no constitutioniil right to issue any such orders

or proclamations ; but, in the words of Sir Eobert Peel,

' Governments have assumed, and will assume, in extreme

cases, unconstitutional power, and will trust to the good

sense of the people, convinced b}^ the necessity to obey

the proclamation, and to Parliament to indemnify the

issuers.'
^

Nevertheless, with the important limitations above re-

ferred to, considerable powers still remain to be exercised

by the sovereign in council. '7V large proportion of

what may be called the details of legislation rests upon
the authority of Orders in Council, some of which are is-

sued by her Majesty in virtue of her prerogative, while

others deri\'e their force from the provisions of Acts of

Parliament.' As examples of the v.ariety and importance

of the subjects to which this form of quasi-legislation is

* I'room's Constitutional Iawv, pp. " Vox, I'jiir. Tlovt. p. 20. ranipLolVs
f><)", *">08. ChaniH'Uors, vol. v. p. 'JVu.

" JUtf. pp. ;)7'.', II. r,OS, ti.
J I'eul'd Menioir.s, vol. ii.p. l;Jl.

' Ki'pi

OlRco, C
VOL.
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applicable, it may be stated that orders in council, or

royal proclamations which are usually issued in pursu-

ance of the same, are promulgated for the assembling,

prorogation, and dissolution of Parliament ; for declaring

war ; for confirming or disallowing the Acts of Colonial

Legislatures ; for giving effect to treaties ; for extending

the terms of patents ; for granting charters of incorpora-

tion to companies or municipal bodies ; for proclaiming

ports, fairs, &c. ; for deciding causes on appeal ; for

creating ecclesiastical districts ; for granting exemptions

from the law of mortmain ; for the regulation of the

Board of Admiralty, and of appointments to offices in the

various departments of state ; for creating new offices,

and defining the quahfications of persons to fill the same

;

and for declaring the peiiod at which certain Acts of

ParUament (the operation of which has been left by the

legislature to the discretion of the queen in council) shall

be enforced.
"^

It is difficult to draw the line between what may and

what may not be accomplished by an order in council.

As a general rule, all orders in council restricting trade,

unless issued under the authority of an Act of Parliament,

or justified by reference to cases coming witliin the prero-

gative of war,—and all orders suspending the operation

of any statute,—would require an Act of Indemnity.

But when duly informed by the crown of the proceed-

ings had upon any such occasion. Parliament has always

been willing to indemnify the government for the timely

exercise of authority for the public welfare, although it

may have led to an overstepping of the constitutional

limits of executive power.

According to modern practice, whenever it is necessary

tliat orders in council should be issued to carry out the

provisions of an Act of Parliament, it is customary to in-

sert in any such Act a clause requiring that ' every order

' Roport on the Privy Council xxvii. p. 2on. Rep. on Misc. Exp. ii.

Olfico, ('onimons' Papers I8."34, vol. 1847-8, vol. xviii. pp. 371, 377.

VOL. I. U
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Proclama-
tions.

i

in council' under the same shall be laid before both

Houses of Parliament within thirty days after the making
thereof, or, after the next meeting of ParUament, should

the order have been issued in the recess.**

So far as proclamations, as distinct from orders in

council, are concerned, it is an indisputable branch of the

royal prerogative to issue proclamations in reference to

the existing state of the law, warning those who may be

likely to commit offences, encouraging respect for the

law, and offering rewards for the apprehension of of-

fenders. These documents are regarded as solemn expres-

sions of the royal will, and are invariably issued upon the

advice of responsible ministers. They are usually based

upon orders in council, and are intended to promulgate

decisions arrived at by the sovereign in council. Their

exact force has been a matter of dispute, which even now
cannot be precisely determined, since it labours under the

uncertainty which affects all questions bearing on the li-

mits of tlie prerogative. The best established opinion is,

that while a proclamation cannot make a law, it can add

force to a law already made.* When the sovereign de-

clares war against a foreign power, proclamations are

usually issued, materially altering the ordinary laws relat-

ing to trade, and imposing rules for the conduct of trade

with neutrals or belligerents.' Proclamations are also

issued to fix the mode, time, and circumstances of putting

into execution certain laws, the operation of which has

been left to the discretion of the executive government ;

»

or, for the purpose of making formal declaration of exist-

ing laws and penalties, and of the intention of govern-

ment to enforce the same ; or, to appoint and direct the

keeping of a day of observance, whether as a fast or

thanksgiving. But ' proclamations have only a binding

See Acts 28 and 20 Vict. c. 112,

sec. 3, c. 124, sec. 11, c. 125, sec. 2(5.

" Dicey on the Privy Council, 44.

And see llnllain, Const. Hist. vol. i.

p. JW7.

' See Cox, Inst. Eng. Govt. 28.

« Ex. gra. Geo. IV. c. 78. Muni-
cipal Corporations Act of 1835.

Health f Towns Act of 1848.

2.
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Council.

force when they are grounded upon and enforce the laws

of the realm.' ^ The king cannot authorise by proclama-

tion the creation of an offence which is not a crime by

the existing law ;
' for if so, he might alter the law of the

land by his proclamation.'*

2. Minutes of Committees of Council^ and other Depart-

mental Regulations.

The responsibility of ministers to Parliament necessarily Minutes of

implies the right of either House to express its opinion as

to the legality or expediency of any particular act of ad-

ministration ; and to proceed to call to account any

minister of state, or department of government, who may
have exceeded the limits of constitutional authority in the

execution of public duty.J

In the working of constitutional government, expe-

rience has proved that certain subordinate poAvers of

legislation must be entrusted to almost every leading de-

partment of state. So long as these powers are exercised

with the knowledge of Parliament, and in chrect subjec-

tion to its control, they can be more advantageously

discharged by responsible ministers than if it were obU-

gatory that they should emanate from Parliament itself.''

But while it is necessary from time to time to issue mi-

nutes of council, departmental regulations, and other

formal directions from the governing heads of the prin-

cipal executive departments, in reference to many matters

of administration which require to be determined by

Depart-
mental
regula-

tions.

»• Coke, 3 Inst. 162.

'Beiow^'er, Const. Law, p. 173.

Knight's Pol. Cyclop, vol. iv. p. 593.
J See the debate in the Lords May

12, and in the Commons June 25,

1817, upon the circular letter of the

Secretary of State for the Home
Department (Lord Sidmouth) to the
Lords Lieutenants of counties^ re-

specting the authority and duties of

magistrates, in regard to blasphe-

noua or seditious libels j
which letter

was alleged to have been an inter-

ference with the ordinary course of
justice, and an assumption by the
executive of legislative power. May,
Const. Hist. vol. ii. p. 188.

* See the Evidence of the Right
Hon. R. Lowe, II. A. Bruce, and
C. B. Adderley, and of Earl Gran-
ville, before the Commons' Committee
on Education in 1805, pp. 42, 43, 50,
59,00,04,141,

u 2
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Minutes of

the Educa-
tion Com-
mittee.

competent authority, it is also important that whenever

either the expenditure of public money, or other great

public interests are concerned in the matters thus dis-

posed of, an opportunity should be afibrded to Parliament

of expressing its opinion in regard to the same, before

any action is taken thereon by the government.

This distinction was involved in the circumstances attending the

issue, by the Committee of Privy Council on Education, in 1861, of

a revised code of rules for the administration of the parliamentary

grants for promoting education in England, as will appear from the

following narrative. Having prepared a new code, effecting exten-

sive alterations in the existing system of education as administered

by the privy council, the goA'emment laid before Parliament the

minute of council establishing the revised code, on August 6, 1861,

being the very day of the prorogation,' but without giving any ex-

planations on the subject. However, as the new regulations were
not to come into operation until after the next meeting of Parlia-

ment, when they were liable to be objected to by either House, it

was probably deemed unnecessary to comment upon them on their

first introduction. During the recess, the new code was subjected

to considerable criticism, and elicited formidable opposition in many
quarters. The complaints against it received full attention from the

government, who, shortly after the re-assembling of Parliament, laid

l>efore both Houses another minute, containing several modificatioiis

of the new code. These changes, however, were not sufficiently

comprehensive to satisfy the opponents of the measure. Accord-

ingly, a discussion took place in eachHouse upon the subject, wherein

exception was taken, not merely to the re-revised code itself, but
also to the mode of its adoption by the government.™ In the House

• Commons' Journal, 180, p. 427.
™ Shortly after the adoyition of the

order in council of April 10, 18.'}9,

creating a separate department of the

privy council as a body to superin-

tend the distribution of the moneys
voted by Parliament for educational

purpose.-!, the proceedings of govern-

ment in the matter were called in

question in both Houses. On June 14,

an address wns moved in the House
of Commons, praying for the revoca-

tion of the said ordci". After several

nights' debate, this motion was nega-

tived by a majority of five only, in a

full House (Mirror of Pari.' 1839,

p. 3195.) On July 5, in the House of

Lords, a series of resolutions were
agreed to, and embodied in an ad-
dress to the Queen, deprecating the
conferring of such important powers
upon the Committee of Council with-
out tlie consent of Parliament, and
praying that no steps may be taken
with respect to the establishment of
any plan of national education with-
out afibrding to tlieir lordsliips an
opportunity of fully considering the
proposed measure. {lb. p. 36(52.) On
July 11, an answer was returned to

this address, expressing her Ma-
jesty's regret that the House of liOrda
* should have thought it necessary

to take such a step on the present



IN MATTERS OP ADMINISTRATION. 293

Education.

of Lords, on February 17, 1862, Lord Derby called upon the Revised

ministry to embody the principles and leading details of the scheme ^^^ °^.

iu • series of resolutions, to be submitted to both Houses, in order

to afford opportunity for mature deliberation thereupon. But this

they declined to do. Mr. Walpole, who led the attack upon the

code in the House of Commons, condemned the government for not

having submitted it to Parliament in a series of distinct propositions,

instead of as a whole. He said that * he wished to raise the question

whether, when any alteration is made in a system of education

which the country has adopted, accepted, and acted on, it is to be in

the power of any government, at any future period, by its own mere
motion, and without the concurrence and sanction of Parliament, to

alter that system, fundamentally and entirely, in the manner they

are now attempting to do. In 1839, this question was much agitated,

and discussed in this House. There was then an attempt to intro-

duce normal and industrial schools. That attempt was defeated
;

and one of the great objections urged against it was the manner in

which the attempt was made. The House was told, and told truly,

that the power which the committee of council asserted to itself

was a power essentially beyond that which the constitution gave to

any department in the state. It was the assertion by a body

necessarily political in its character—necessarily fluctuating in its

nature, which would be irresponsible, and therefore despotic—of an

authority and power which does not belong to any minister, and

which ought only to be entrusted to both Houses of Parliament.'

With these views, Mr. Walpole submitted to the House a series of

resolutions, condemnatory of certain parts of the revised code, for

the purpose of obtaining, in committee of the whole House, a full

discussion of the scheme, and the introduction of considerable

changes therein. With the general principle of the cc-^e—as an

endeavour to simplify the machinery for administering tl j grants

of public money for the promotion of popular education, and an

attempt to test the results of such education—he entirely concurred

;

but he considered the mode of effecting these objects, as set forth in

the code, to be quite unpalatable to Parliament and to the countiy.

In asking the House to adopt this course, he likened it to the pro-

ceeding in committee upon a government bill, the principle of which

has been agreed to by the House, but which is subject to amendment
of details at that stage of its progress. And in order to prevent a

proceeding so objectionable as the present from being drawn into

ecessnry

present

occasion ;
' and assuring their lord- laid before Parliament, ' so that the

ships that annual reports of the House would be enabled to exercise

proceedings of the newly appointed its judgment upon them.' (Mirror

Committee of Education would be of Pari. 1839, p. 3815.)
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precedent by the government, Mr. Walpole appended two resolu-

tion i to his series, requiring the re-printing of the code in the

January of each year, should any material alteration therein be

proposed, and in a form to point out distinctly the intended changes ;

and declaring that, in the event of any revision or material alte-

ration being proposed by the department at any time, it shall not

be lawful to take any action thereon until the same shall have been

submitted to Parliament, and laid on the table of both Houses for at

least one calendar month." By these resolutions it was his object

to maintain, that the committee of council, whilst entrusted with

important administrative functions, had no legislative authority, but

must submit for the sanction of Parliament all material changot: in

the national system of education before attempting to enforce them.

Secretary Sir George Grey, on behalf of the government, acquiesced

in the course suggested by Mr. Walpole, and also in the principle

involved in the last two resolutions." Whereupon the House went
into committee on the proposed resolutions. Three days afterwards,

the Vice-president of the Education Committee announced that the

government were prepared to make important alterations in the

new code, in order to render it more acceptable to Parliament and
to the country. To afford time for the due consideration of these

amendments, no further action was taken in the House on the subject

until May 6, when Mr. Walpole stated that the conduct of the

government had been so conciliatory and satisfactory, that he was
prepared to abandon his resolutions, and to occept the revised code

in its amended shape. Thus ended a severe and protracted contest,

wherein the right of Parliament to exercise a constitutional control

over the executive government, in a matter which seriously affected

a large portion of the community, was amply recognised and
sustained.

It is now distinctly admitted that the Education Depart-

" Aa to the proper construction to

be given to these resolutions, see

Hans. Deb. vol. clxxi. p. 1042. In
order to bring the language of the
minutes in this particular ' in accord-

ance with the sense and spirit' of

Mr. Walpole'8 rp<<olutions, the go-
vernment submit to the House of

Commons, February 17, 1866, a new
rule, to the same eft'ect, which while
it recognised the power of the depart-
ment to alter the minutes, restrained

any action upon such alterations until

the documents had been laid before

Parliament. Supplementary regula-

tions on minor points, not included

in the code, are laid on the table
every year, with the report of the
Education Department. Hans. Deb.
vol. clxxvii, p. 827*

° Debate m House of Commons,
March 25, 1862. In compliance with
the foregoing resolutions, the code was
reprinted January 18G3 ; and a new
minute of some importance having
been issued in the followingMay, the
same was immediately submitted
to Parliament, to lie upon the table
for one month before it became law.
See Commons' Debates, June 15,
1863. liana, vol. clxxi. pp. 952-054,

mei
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ment are bound to apply for the sanction of Parliament

not merely to any minute which involves the expenditure

of public money, but to any minute which affects any

modification in the departmental regulations which have

been previously submitted to Parliament.'' To assist the

judgment of the Commons in regard to any new minutes,

a practice has been recently introduced under which the

member who represents the department in the House

calls the attention of members to the changes effected by

the new minutes, when he lays them upon the table.''

At this stage, however, no debate can take place, as there

is no question before the Chair.

In illustration of the manner in which the sense of the

House of Commons has been taken in reference to new
minutes of the Committee of Council on Education, when
they have been laid upon the table, the following cases

may be cited.

On May 5, 1863, two resolutions were submitted to

the House, by a private member, to declare the expedi-

ency of modifying the regulations of the code in certain

particulars. After a long debate, one of these resolutions

was withdrawn and the other negatived.

On March 8, 1864, a resolution was proposed for

the modification of the rules in regard to aid to schools

for the working classes. After some debate, the govern-

ment agreed to accept this resolution. On the 2nd June

following, the mover, being of opinion that the new minute

which had been issued in conformity with the said reso-

lution did not meet the case, proposed another resolution,

to declare the inadequacy of the minute to remove the

objections entertained against the former minute ; but the

Minutes of

Eiducation

Commit-
tee.

P Rep. Commons' Committee on
Education, 1864. Evid. 453, &c.

Hans. Deb. vol. clxxvii. p. 327. It

is also understood that no important

changes in the system of national

education in Ireland should be intro-

duced, before they had been com-
municated to Parliament, although it

How sub-

mitted for

the appro-

val of the

House of

Commons.

is entirely within the province of the
Irish Education Commissioners to

alter or modify their rules, without
any action on the part of government.
lb. vol. clxxxiii. p. 1031,

*> Rep. Commons' Com. on Educa-
tion, 1865, pp. 43, 60, 141.
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motion was negatived. On June 30 another resolution,

condemnatory of the new minute, was proposed ; but the

Speaker ruled that it was out of order, being similar

in substance to the one previously negatived.*"

In further illustration of the propriety of parliamentary inter-

ference in any case where the requirements of law appear to have

been disregarded by a mere departmental regulation, see the dis-

cussion in the House of Commons on April 3, 1865, upon a member
calling attention to the conduct of the Chief Commissioner of Police

in refusing to allow the Metropolitan police to flog juvenile offenders

under the order of magistrates, although they were required to

infl.ict such punishment by law.*

3. Contracts entered into by Public Departments.

An important question has arisen of late years with

regard to contracts, to be entered into between any de-

partment of the executive government and other parties,

for the performance of any work or service which has

been authorised by Parliament to be undertaken. It is

manifest that the responsibility of entering into such con-

tracts properly rests upon the executive alone. But it is^

( equally clear that the government have no constitutional

authority to make a contract which Jiall be binding on

the House of Commons,* by whom the necessary funds

for carrying on the contract must be supplied ; and that

if any contract be entered into by any executive depart-

ment for work to be performed, the cost of which will

exceed the amount already voted by Parliament for the

service to be contracted for, such contract should ex-

pressly state that payments on behalf of the same would

be made ' out of moneys to be voted by Parliament ;

' and,

in addition thereto, a copy of said contract should be

laid upon the table of the House of Commons for one

' See the comments of Lord R.
Cecil on this case, in his argument to

show the inadequacy of the control

of Parliament over minutes of Com-
mittee of Council on Education.

Hans. Deb. vol. clxxvii. p. 906.
• Hans. Deb. vol. clxxviii. p. 719

;

and in regard to framing the Articles

of War, see Ibid. vol. clxxxiv. p, 2055.
' See Smith's Pari. Rememb. 1860,

p. 75. Judgment of the Court of

Queen's Bench in the Churchward
case, 1866, ci^di post, p. 501.

ensurin
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month previous to its going into operation, in order to PuWic
\

afford an opportunity to the House to express its dis- "
'^

approval thereof, if it should think fit to do so.

The principle of the control of Parliament, and es-'

pecially of the House of Commons, over contracts, was

first established, in the years 1859 and 1860, by a com-

mittee of the House of Commons appointed to enquire into

certain transactions arising out of existing contracts for

postal and telegrapliic services. The proceedings of this

committee, and of the House upon its reports, will come
under review, in another part of this chapter (p. 493, &c.),

in connection with the privileges of Parliament in matters

of Supply. It will suffice here to state the conclusions

arrived at, as the result of this enquiry, for the purpose of

ensuring tliat due notice shall be given to Parliament of

any contracts to be hereafter entered into by government,

which may involve prospective expenditure to an amount

beyond that which has been actually voted by ParUament

for any specified service.

By a standing order, adopted by the House of Com- standing

mons on March 4, 1861, it is provided that 'the cemfrig'*"*

Chairman of the Committee of Ways and Means shall contracts.

make a Eeport to the House previously to the second

reading of any private Bill, by which it is intended to

authorise, confirm, or alter any contract with any depart-

ment of the government, whereby a public charge has

been or may be created ; and such Eeport, together with

a copy of the contract, and of any resolution to be pro-

posed in relation thereto, shall be circulated with the

Votes two clear days at least before the day on which

the resolution is to be considered in a committee of the

whole House, which consideration shall not take place

until after the time of private business ; nor shall the

Eeport of any such resolution be considered until tliree

clear days at least after the resolution shall have been

agreed to by the Committee.'"

" Commons' Journals, 18G1, p. 89. Standing Orders, 1862, No. 78.
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Moreover, in the case of new contracts for the convey-

ance of mails by sea, or for the j)urpose of telegrapliic

conimunications beyond sea, it has been resolved by the

House of Commons that such contracts shall not be bind-

ing imtil they have lain on the table of the House for

one month,' without disapproval ; unless sooner ai)proved

of by a resolution of the House."

In the year 18G3, special resolutions were passed by

the House of Commons,—approving of contracts which

had been laid upon the table,—before the expiration of

the month.* But this was done under peculiar and ex-

ceptional circumstances. As a general rule, it lias been

agreed, that ' the House should not be asked to share in

the responsibility of the details of mail contracts,' and that

it is ' far better that they should come into legal force on

the sole responsibility of the executive, after an oppor-

tunity of rejecting them (by their remaining for one month
upon the table) had been afforded to the House, than

that the House should be called upon to affirm them by

a positive vote.^

In the event of any such contract being disapproved of,

it is of course necessary that a substantive resolution

should be proposed in relation thereto. Thus, on March

20, 1863, a resolution was moved to declare that the

House was not prepared to grant a sum of money to

the Galway Packet C» pany, whose contract had expired,

but was proposed to be renewed. The motion was nega-

tived, on division. On July 21, on the motion of the

Secretary to the Treasury, it was resolved (without de-

bate) that the new contract with this company be ap-

proved.
-' Though confined, in thr, letter, to a particular class of

contracts, the above-mentioned resolution,—requiring

* This must be understood to mean
one month during which Parliament

ia in sessicm. See Hans. Deb. vol.

clxix. pp. 794, 866.
' Commons' Journals 1860, p. 413.

' Com. Jour. 1863, pp. 389, 404.
' The Chancellor of the Exchequer

(Mr. Gladstone). Hans^ Deb. vol.

clxxii. p. 1201.

I
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that Ptirliamcnt shall be notified of the intention of the

govornnient to enter into contracts whifh involve pros-

j)ective expenditure, not limited to the servi(;e of the cur-

rent iinancial year,—embodies a principle which is of

general application. In the proceedings of the House of

Commons, in the years 1802 and 1803, in granting sup-

plies for the purpose of constructing fortifications on the

liritish coast, this princ'iple was emphatically asserted, and

notwithstanding the oj)])osition of government, a clause what con-

was introduced into the ]3ill for providing funds for this quirotho

purpose, declaring that whenever a contract shall be
"f tlir*^^

entered into by government which involves the expen- iiousoof

diture of a greater amount than has been actually granted
°™'""""'

for such service, such contract shall not be binding until

it has lain for one month on tlie table of the House of

Commons without disapproval, or has been formally ap-

proved of within that period. This clause w.'is agreed to

by both Houses, and forms part of the statute.'

4. Illegal or oppressive acts by individual Ministers.

If a minister of the crown be guilty of any abuse of Responsi-

authority, or dereliction of duty, he is personally liable, mJ^ters
under the law and constitution, for his conduct.' But, for illegal

in determining the liability of a pubhc functionary for

damage caused by his act to a fellow-subject, a seeming

conflict between principles is noticeable, and an anxiety

in the breast of the law oa the one hand to assist the

suitor, who perchance complains of wrong, and on the

other to protect the officer who, inflicting an apparent

injury, has perchance but done his duty." Any direct

infringement of the law of the land by a minister or officer

of the executive government would render the offender

Hable, in a court of justice, to precisely the same conse-

quences as if he were a private person. Nor would it be

• 25 and 26 Vict, c. 78, sec. 2. • Attorney-General, in Hans. Deb.
See Smith's Pari. Rememb. 1862, p. \ol. clxxvi. p. 2121.

149. " Broom, Const. Law, p. 525.
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any justification, in an English court of law, to plead tlie

command of the sovereign as the warrant for an unlawful

act." It may be stated, as a general principle, that in as-

suming on behalf of the crown a personal responsibility

for all acts of government, ministers are privileged to

share, with the crown, in a personal immunity from vexa-

tious proceedings, by ordinary process of law, for alleged

acts of oppression or illegality in the discharge of their

official duties, and are responsible to Parliament alone

for acts of misconduct in their official capacity. Never-

theless, the courts of law have established certain rules

which, so far as they go, affi^rd protection to the subject

against the abuse of executive authority. Thus it has

been determined that general wan-ants, issued by a

secretary of state to search for and seize the author—or

the papers of an author—(not named) of a seditious libel,

are illegal.'* Also, that a warrant, issued by a secretary

of state, to seize the papers of the author (named) of a

seditious libel, is illegal.*

Apart from the security afforded to the subject by these

decisions, the law accords to persons who are clothed with

an official character a peculiar protection. On grounds

of political expediency all such persons are preserved from

liability to actions at law. Whether the alleged liability

arises out of contract or out of tort, or from any matter of

private and individual complaint against a minister of the

crown, for acts done, or directed to be performed by him,

in his official capacity, the ordinary tribunals of justice

will affiDrd him special immunity and protection.^ But if

ministers of the crown think fit, for reasons of pubhc

policy, to take upon themselves the responsibility of

« See ante, p. 160.
•• Leach v. jMoney; 19 St. Trials,

p. 1001. Wilkea v. Wood, lb. p.

1153.
« Entick V. Carrington, Ih. 1080.

Broom's Const. Law, 525-017. See

tlH> proceeding's in relation to General

Warrants, I'arl. Hist. vol. x\ i. p. 207.

Hans. Deb. vol. Ixxvii. pp. 905, 9G0.
' Broom, Const. Law, pp. 017-(523,

726. See also the case of Luby c Lord
Wodehouse, showing that the Lord-
Lieutenant of Ireland was not to bo

held liable at law for an act done by
him in his official capacity, lb. p.

XXV.
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directly infringing an existing law, they are bound to

apply to Parliament for an Act of Indemnity, to relieve

themselves, and those who have followed their directions

in the particular matter, from the legal consequences of

their conduct.^

The constitutional remedy against a minister of state

who may be guilty of injustice or oppression in the exer-

cise of his administrative functions, is by an appeal to

Parliament ; and more especially to the House of Corn-

Attempts to obtain redress, under such circum-

Thoir re-

sponsi-

bility to

Parlia-

ment.

mons.

stances, by resort to the courts of law, are unavailing ;

inasmuch as such complaints are not properly cognisable

by these tribunals, which have no jurisdiction to coerce

or otherwise control high public functionaries. Whereas,

the House of Commons, as the grand inquest of the nation,

is fully competent to investigate every case of ministerial

abuse or misconduct, and to visit upon the offender the

consequence of his misdeeds.*

In theory of law, the judgment and decision upon

every matter ;)f state is that of the sovereign, who acts,

according to his discretion, upon advice given him by a

responsible minister, who is sworn to keep the king's

counsel secret, and who may not disclose elsewliere the

nature of the advice given, without his sovereign's express

permission. Nor is this secrecy enjoined merely as a

personal privilege or protection to the sovereign or the

minister, to be waived as they may think fit ; it is founded

upon constitutional principle and public policy, wliicli

unite in recognising the importance of entire and un-

fettered freedom in any advice to be given to tlie sove-

Sworn to

keep the

king's

counsel

secret.

K Admitting the civil irresponsibi-

lity of the supreme power (including

ministers of statu) for tortious nets, it

cannot be denied thnt its agents, the

minor functionaries ofgovernment, are

responsible to the law for illegal pro-

ceedings, beyond tlie legitimate scope

of their derived authority, just tlie

Slime as they are indictable for corrupt

practices or misdemeanor iu office.

But the goyernment is morally bound
to indemnify its agent for the conse-

qui aces of its own acts, otherwise a
public servant might have t) answer
to the law for acts honajidc done by
him, on behalf of the public, which,

in contemplation of law, injuriously

ailected others. See Hrooni's Const.

Law, pp. 24;i, 019-01^3, 71.

• Seellans. L)eb.v.l8O,pp.lO10-1022.
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reign, and the necessity for preserving the king's coun-

sellors from being harassed by actions on false pretences

of malice or corruption.

Every minister is directly responsible to Parliament for

his conduct in office, and for the advice he tenders to his

sovereign ; but he is responsible to no other tribunal. If

he be put upon his trial by Parliament, it is right that he

should be at liberty to disclose the secrets of the council

chamber, so far as they may affect his personal responsi-

bility for the acts under review ; and permission to that

end is invariably accorded by the sovereign. But it is

not right for a minister to disclose before a jury, or

before an ordinary court of law, the counsels of the crown,

because these tribunals have no power to follow up the

matter, and to sit in judgment upon the advice given to

the sovereign by her ministers, or upon the acts of the

sovereign consequent upon such advice. And even if, on

any particular occasion, permission to divulge the advice

given by a minister should have been granted by the sove-

reign, for the purpose of evidence in a court of law, it is

very doubtful whether the court would be justified in

allowing the disclosure to be made. In the case of Irwin

V. Grey, where the secretary of state for the home
department had been summoned as a witness, the court

would not permit him to be questioned as to the advice

he had given to his ; overeign ; and the case was stopped

by the judge, with the concurrence of the court.

^

In the case of Dickson v. Combermere and others, General

Peel, the secretary of state for war, who was one of the defendants,

attended and gave evidence before the Court of Queen's Bench in

defence of an official act of his own, which had led to the removal of

the plaintitf from the lieutenant-colonelcy of a regiment of militia.

This evidence involved the disclosure of advice he had tendered to

the Queen in regard to the removal of Colonel Dickson ; and he in-

formed the court that he had obtained her Majesty's permibsiou to

divulge the same. But after ho had given his testimony, the chief

justice infoi-med the jury that the secretary of state was respon-

•• Foster and Finlasoo; Nisi Prius cases, vol. iii. p. C30.
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sible to his sovereign and the country for the recommendations he Legal im-

had made to the sovereign in this matter, and not to them ; and munity of

that, unless they were of opinion that he had dishonestly and cor-
^iai^tepg

ruptly abused the power entrusted to him, they could not hold him
accountable for his conduct. The plaintiff's lawyer at once ad-

mitted the correctness of this decision, and withdrew the case so far

as General Peel was concerned.* In charging the jury upon the

case of the other defendants, who were high military functionaries,

acting under the immediate direction of the secretary of state for

war, the chief justice stated that unless the jury were of opinion

that the matters of complaint against Colonel Dickson, which occa-

sioned his removal from office, had been maliciously and unreason-

ably put forward, with a view to his oppression and injury, and
Avithout probable cause, they must find for the defendants. And
that even if they thought that General Peel, in recommending the

sovereign to displace Colonel Dickson, had acted harshly and
wrongfully, they could not on that account set Colonel Dickson right

by returning a verdict in his favour. Accordingly, a verdict was
returned for the defendants. The reporter, in commenting upon this

case, points out very forcibly, that according to the analogy of the

decision arrived at in the above-mentioned case of Irwin v.

Grey, as well as upon general grounds of constitutional reasoning,

the court ought not to have permitted the disclosure by General

Peel of the advice he had tendered to his sovereign in his capacity

of privy councillor. The arguments adduced by the Reporter in

su})port of this position are elaborate and convincing, and amply
justify his conclusion that ' the secretary of state, by reason of his

higli office and dignity and the proximity of his position to that of

the sovereign, is protected from all liability by action and all re-

sponsibility save to his sovereign or to Parliament, for acts done

by him in his office as Secretary, or by way of advice to the sove-

reign as cabinet minister.'

J

This view of the immunity which attaches to privy Legal im-

councillors and high functionaries of state, in the perfor- "^5;.°^

mance of their official duty, is corroborated and applied "ate

to all responsible ministers of the crown, who are en- state""

trusted with the direction of any particular department of

government, by the decision in the case of Gidley v. Lord

Palmerston.

This was an action brought to recover, from the secretary -at-

' Dickson v. Viscount Combermere, 578-C85.

&c. Foster and Finlason, vol. ill. pp. •• Ibid. pp. 633, 534, ».
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war, a certain sum of money claimed by a retired clerk of the War
Office, as a part of his annual retired allowance, and which, though
voted by Parliament for such service, had been withheld by Lord

Palmerston, the secretary-at-war, for the purpose of liquidating

certain liabilities incurred by the said Gidley, to persons for whom
he had acted as agent. The court gave judgment for the defendant,

declaring that * on principles of public policy, an action will not lie

against persons acting in a public character and situation, which,

from their very nature, would expose them to an infinite multi-

plicity of actions ; that is, to actions at the instance of any person

who might suppose himself aggrieved : and though it is to be pre-

sumed that actions improperly brought would fail, and it may be

said that actions properly brought should succeed, yet the very

liability to an unlimited multiplicity of suits would, in all proba-

bility, prevent any proper or prudent person from accepting a

public situation at the hazard of such peril to himself.' ^

Having shown that it is an established principle in our

constitutional system that ministers of the crown are

accountable to Parliament alone for personal acts of mis-

conduct, or dereliction of duty, in the discharge of the

important functions entrusted to them, it will be our

duty, in a subsequent chapter, to point out the course to

be pursued to substantiate before Parliament any just

ground of complaint against an individual minister, and to

investigate the principles which have heretofore governed

Parhanient in the determination of such questions.

The next prerogative of the crown to engage our

attention is that which relates to the government of the

Established Church,
' All jurisdiction within the realm, spiritual as well as

temporal, is derived from the sovereign alone ;
' that is

to say, all jurisdiction which is of a coercive character,

and which can be enforced by an appeal to 'any tribunal

or court of justice. Spiritual authority whicli is exer-

cised merely in foro conscientice cannot be enforced in

a court of law. Accordingly, by tlie laws of tlie

realm no person can be consecrated to the office of

bishop in the Established Church of England without

" 3 Bro. and Bingham, p. 287.

And pee the comments on this de-

cision, in 3 Foster and Finlaaon, p.

535, w.

the :

and

lirnii
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the license of tlie crown for his election to that office,

and the royal mandate, under the Great Seal, for his con-

lirmation and consecration. Moreover, ' the power of

pronouncing judgment in foro exteriorly coactive judg-

ments, having effects recognised by the temporal law,

depends always (for its exercise by any ecclesiastical

tribunal) on the temporal power.'

'

Our remarks in regard to this prerogative will admit

of the following arrangement :—1. A consideration of

the position of the Church of England in the mother

country ; 2. Its position in the colonies ; 3, Its position

in foreign countries ; 4. The obligations of the k iX, of

Uniformity.

1. The position of the Church of England in the Mother

Country.

The crown is the legal head of the Church established Legal

in tlie realm of England ; the intorpretei* of the meaning {hTE'stab-

intended to be conveyed by tlie Thirty-nine Articles, the Wished

Liturgy, and other recognised formularies of the Church

;

and the depository of the ultimate appellate j urisdiction

in all causes and matters ecclesiastical.™ All appellate

authority which, previous to the Eeformation, was exer-

cised over members of the Established Church by the

Pope, is now by statute vested in the Crown of England ;

and every court, ecclesiastical or civil, held in England

must be held in the name and under the authority of

the Sovereign."

The kingdom of Enf?land and Wales is divided into

twenty-eight dioceses, including that of Sodor and Man
;

the respective limits of which have been defined by Act

' Stat. 20 Geo. IIL c. 84. Statement
by Dr. Phillpotts, Bishop of ExtJter,

ill his correspondence with the lit.

Hon. T. ]i. iNiacauhiy, published by
Murray in 18(51, p. 7. See also

I'Aliiib. Review, January 1805, p. 158,

Hans. Deb. vol. clxxxii. pp. 304-807.
'" Royal Declaration prefixed to

the Thirtv-niue Artic]e,<«.

" 25 Ihnuy Mil. cap. 10. 1 Kliz.

VOL. I.

'

\

cap. 1. 10 Charles I. c. 11. 13
Charles II. c. 12. See debate iu

House of Lords, June 8, 1850, on
the Bishop of London's IVill in regard

to Appeals to the Privy Council
from E(.'clesiastical Courts. The
Lord Cliancellor's speech, in Hans.
Deb. vol. clxviii. p. 226. And the
Bishop of Oxford's speech. Ibid. vol.

clxxxiv. M. 51a.
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Supremacy
of the

the Crown.

Convoca-
tions.

it'

of Parliament.® The crown has no power, by its mere

prerogative, to create new dioceses, in any part of the

kingdom. It must have recourse, for such a purpose, to

the supreme authority of parhament. The Crown, as

legal head of the Church, may command the consecra-

tion of a bishop to an existing see, but it has no right to

create a new ecclesiastical corporation, whose status and

authority should be recognised by the community at

large. Accordingly, when four new bishoprics were con-

stituted by Henry VIII., the assistance of Parliament was

invoked to give effect thereto.*" And in our own day, when
the bishoprics of Manchester and Eipon were constituted,

and ecclesiastical jurisdiction conferred upon the bishops,

it was under the provisions of an Act of Parhament.''

The sovereign of this realm, as supreme head on

earth or ' supreme governor of the Church of England,'

has authority o control its ' external polity.' All eccle-

siastical synoc.„ or c(mvocations of the Church must be

convened, prorogued, dissolved, restrained, and regulated

by the queen. No convocation of the bishops and

clergy of the Cluirch of England can assemble except by

the express autnority and command of the croAvn. Such

authority has usually been given at the summoning of

every session of Parliament, and it is now agreed that the

convocations, or provincial synods, of the two provinces of

York and Canterbury (which are the ancient ecclesiastical

councils of the archbishops) are of right to be assembled

concurrently with Parliament. By writs directed to the

archbishops, respectively, the crown exercises the right

of summoning and of proroguing convocation.^ But by

the Act of Submission, the clergy have renounced the

right to enact any new canons, constitutions, or ordi-

nances, ' unless the king's most royal assent and license

may to them be had, to make, promulgate, and execute

the

bisho

liber

rate

from

° Act G and 7 Will. IV. c. 77.

p .31 Henry VIII. c. 0. This Act
is not found in the ordinary edition

of the statutes, hut it is cited in the

judgment of the pvivy council in the

case of Bishop Colenso.
" G and 7 AVilliam I\'. c. 77.
" Trevor on Convocations, pp.

loo.

120,
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the same.'* It has indeed been claimed, on behalf of the

bishops of the Church of England, that they are at full

liberty to assemble ordinary diocesan synods, to delibe- Diocesan

rate upon questions of faith and practice, but not to

proceed to enact new canons, &c., without the previous

license of the crown.* But this is very doubtful;" at

any rate, ' it is admitted that diocesan synods, whether

lawful or not, unless with the license of the crown, have

not been in use in England for above two centuries.'

'

So far, at least, as convocation is concerned, all juris- Com-oca-

diction that may be exercised by convocation must be

subject to the authority and control of the sovereign.

By virtue of the queen's writ of summons, convocation

is empowered to deliberate upon matters affecting the

interests of religion and of the Church. It is well known
tliat, from the time of Bishop Hoadly until a very recent

])eriod, it was the regular practice for the crown to in-

terpose and stop the deliberations of convocation by a

prorogation, immediately after tliey had formally as-

sembled. But of late years a different policy has

prevailed, and it has been deemed expedient that an

opportunitj'- should be afforded to the Church in convo-

cation to enter upon the free discussion of all ecclesiastical

questions. Nevertheless, convocation is still debarred

from 'alleging or putting in use any existing ordinance

or canon,' or, in other words, from passing any judgment,

opinion, or sentence, without express license and autliority

from tlie crown. No ordinance or sentence agreed upon

in convocation has any legal validity until it has received

the sanction of tlie crown ; and if any attempt be macle

to enforce the same without such sanction, the parties

concerned would incur the penalties of a prajmunire."

• Stat. 25 Honrv VIII. c. 19. See Council Ca^es, N. S. vol. i. p. 434 ; and
liana. Deb. vol. clxxix. p. 1260 ; vol. Bishop of i^.Ielbourne's Memorial,
clxxx. p. 1160. Coinnions'l'apers,1856,v. xliv. p. 142.

' Joyce's Sacred Synods, p. 40 J
Pro. " luoore, P. C. Caaes, N. S. vol. i.

Cliurch Congress, York, 1866. p. 464.
" See arffnments in INfoore's Privv * liOrd Chancellor Westburv, iu

X 2
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Church of

Enulaiul

in tlie

Colonies.

2. The position of the Church of England in the Colonies.

Tlie principle of constitutional law which requires that

the prerogative of the crown in matters ecclesiastical

shall be exercised witliin the limits prescribed by Par-

liament, applies with equal force to the erection of epis-

copal sees in the colonies of the United Kingdom

;

although, tlie Church of England cannot claim to be re-

garded as the Established Church in any British colony.

In crown colonies, that is to say, colonies which have

been acquired by conquest or cession, and which do not

possess representative institutions, the legislative power

being exercised by the crown, through orders in council,

bislioprics may be constituted, and a measure of ecclesias-

tical jurisdiction conferred, by the sole authority of the

crown. This has been done in the crown colonies of

Ceylon, Sierra Leone, St. Helena, and the Mauritius, and

also at Gibraltar. In all these places episcopal sees have

been established by the authority of the crown, which

have a legal connection with the Church in the mother

country. But even in the case of crown colonies, it

sliould be remarked, that since the repeal of the Act 1

Eliz. c. 1," which enabled the sovereign to appoint per-

sons who could execute all manner of ecclesiastical juris-

diction in any country belonging to the English crown,

there is no power in the crown alone to create any new
or additional ecclesiastical tribunal with coercive juris-

diction v/ithin the realm.'' ' It is a settled constitutional

principle or rule of law, that although the crown may by
its prerogative establish courts to proceed according to

the common law, yet that it cannot create an"«^ nev/ court

reference to the Synodical Judfrment
by the Convocation of CanterLury
upon ' Essays and Reviews.' Ilans.

Deb. vol. clxxvi. p. 1544. Attorney-
General (Sir li. rahner), Ih. vol.

clxxx. p. OGO.
- ]}y the Act 1(5 Car. I. cap. 11.

And see 13 Car. II. c. 12.

y Judgment of Privy Council, in

Bishop(CoIenso)of Natal y.the Bishop
of Cape Town, delivered March 20,
ISCT). See Annual Register, 1805.

p. 20*.). And see Moore's Privy
Council Cases, N. S. vol. i. p. 43G.

Arguments in case of Long v. tlie

Bi.'iihop of l^ape Town.

to a

Cok
com
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lew court

to administer any otlier law ; and it is laid down by Lord Colonial

Coke in the Fourth Institute, that the erection of a new "'^"^ '

court, with a new jurisdiction, cannot be without an Act

of Parliament."' The Church of England in a crown

colony is prohibited from making any regulation which

is at all at variance with the ecclesiastical law of the

Church in the mother country.* And on the other hand,

the power of the crown in any such colony must be

exercised within the limits prescribed by constitutional

law. Notwithstanding the opinion which has been ex-

pressed by some eminent authorities,'' that the position of

episcopal sees in the crown colonies is not affected by
the judgment of the privy council in Bishop Colenso's

case, it is extremely doubtful whether the power of the

crown in colonies of this description is not shown by that

decision to be limited to the issue of letters patent, suffi-

cient in law to establish personal relations betw^een the

bishop and his clergy, as ecclesiastics ; and not to extend

to confer upon the bishop so appointed, under the

authority of letters patent, any coercive legal authority

whatsoever. If this be so, it is evident that additional

statutory power is necessary in order to clothe the Church,

even in crown colonies, with the authority required to

maintain her in a proper state of efficiency. It is most

probable, however, that in any future legislation or. this

subject by the Imperial Parliament, the congregations of

the Church of England in all the British colonies will be

placed on an equal footing, and will be rendered legally

independent of the Church in the motlier country.

As respects new settlements, not being crown colonies

or colonies which have received representative institu-

tions, we are no longer in any doubt," it having been

• Judgment of Privy Council in

Bisliop Colenso's case.

' Cafle of the Diocese of Colombo

;

in Correspondence relative to Colo-
nial Bishoprics, No. 1, presented to

Parliament in May 18GG, p. 16.
*" Bishop of London, Ilanc Deb.

vol. clxxxiv. p. 511. Lord Carnarvon
(Col. Seciotary), lb. p. 803.

' See Act and 7 Vict. c. 13. Cer-
tain bishoprics in the East Indies

were authorised to be established by
the Imperial Acts, 53 Geo. III. c. 165,
s. 49, and 3 and 4 Will. IV. c, 80,
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decided, in the case of the Bishoj) of Natal, that the

crown (subject to tlie special provisions of any Act of

Parliament) stands in the same relation to such a settle-

ment or colony as it does to '.he United Kingdom ; and

although it may authorise the consecration of a bishop in

and 1 r the benefit of the Church of England in any such

colony, and thereby establish ' personal relations ' be-

tween the said bishop and his clergy, it has no power to

assign him any diocese, or to give him any diocesan

jurisdiction, or coercive legal authority therein, without

a special Act being first passed by tlie legislature, author-

izing the issue of letters patent for that purpose. ' No
metropolitan, or bishop, in any colony having legislative

institutions can, by virtue of the crown's letters patent

alone (unless granted under an Act of Parliament, or con-

firmed by a colonial statute), exercise any coercive juris-

diction, or hold any court or tribunal for that purpose.

Pastoral or spiritual authority may be incidental to the

office of bishop, but all jurisdiction in the Church, where it

can be lawfully conferred, must proceed from the crown,

and be exercised as the law directs ; and suspension or

deprivation of office is a matter of coercive legal jurisdic-

tion, and not o^mere spiritual authority.'^

The foregoing definition of the legal status of a bishop

of the Church of England, in a colony or dependency of

the British crown, is taken from the recent judgment of

the privy council in the case of Dr. Colenso, bishop of

Natal, who was deprived of his episcopal functions—after

'i formal trial, and condemnation for heretical opinions,

before a synod of the Church in South Africa—by his

I

!

sec. 93. In 1824, a bishop was ap-

pointed in Jamaica, by letters patent;

but his legal status and authority were

defined and established by an Act
of the colonial legislature, which was
confirmed by the crown. And tliere

are bishoprics in Antigua, Barbados,

and Guiana, which have boen recog-

nised and confirmed by Acts of the

Imperial Parliament, or of the local

lepislatures.
d Privy Council Judgment, Bp. of

Natal V. Bp. of Capetown. Judg-
ment of Master of the Rolls, on Bp.
Colenso's salary, Nov. 6, 1860. And
see Long v. the Bp.of Capetown, deci-
ded June 24, 18(53, in Moore's Privy
Council Ca.ses, N. S. vol. i. p. 411.
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r of the local

^lent, Up. of

metropolitan, Dr. Gray, tlie bishop of Capetown. Upon
the appeal of Bishop Colenso to the privy council, the

decision of the metropolitan was set aside, upon the

ground of want of tlie necessary authority and jurisdic-

tion to determine upon the case. In reviewing the legal

position of the parties concerned, the privy council pro-

nounced the opinion tliat while the sovereign had un-

doubted right, by virtue of her prerogative, to give style,

title, dignity, and precedence, in all parts of her dominions,

yet tliat she had no power to issue letters patent profes-

sing to create episcopal sees, or to confer diocesan juris-

diction, or coercive legal autliority, in colonies that were

in possession of representative institutions,—or wherein

the Church of England had not been established by law.

Representative institutions had been granted to Natal in

1847, and to Capetown in 1850, consequently the letters

patent of Drs. Gray and Colenso, wliicli were issued in

1853, without the necessary authorisation, were null and

void for any legal purpose whatever.

The comprehensive effect of this judgment of the privy Kff»etof

council will be better understood by referring to a speech montofthe

of the Attorney-General, who stated, in answer to a ques-
Jj|ujf^.ii

tion put to him in the House of Commons, on tlie 27th

March, 1865, that he understood the aforesaid decision

to have determined, (1), that no legal dioceses are created

by letters patent in the colonies possessing representative

institutions, or in which the Church of England had not

been previously established by law
; (2), that the letters

patent heretofore illegally issued for the erection of epis-

copal sees in such colonies do not create any legal iden-

tity between the Episcopal Church presided over by these

bishops, and the United Church of England and Ireland
;

(3), that these letters patent do not introduce into those

colonies any part of the English ecclesiastical law
; (4),

that they confer on the bishops no legal jurisdiction or

power whatever ; and add nothing to any authority which
the bishops may be legally capable of acquiring by the
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Ciiloninl

Biabops.

I

voluntary principle, without any letters patent or royal

situction at all. The maximum operation of these letters

])atent seems to be, to incorporate the bisliops and their

successors, not as an ecclesiastical corporation in tlie

colony, whose status, rights, and authority the colonies

would be required to recognise ; but simply as a common
legal corporation, which it is in the ordinary prerogative

of the crown to create, and for which no statutory powers

are required. It was further stated, by the Secretary of

State for the Colonies, that until the very important sub-

ject brought under the notice of the government by the

recent decision of the privy council liad been fully con-

sidered, no letters patent nominating successors under

the existing illegal patents to bisho})s who might die or

resign would be issued to any colony.' On May 30,

the Colonial Secretary informed the House of Commons
that, upon the advice of the law officers of the crown,

the government had decided that, under existing circum-

stances, no letters patent to bishops ought to be issued

to colonies having representative institutions. In filling

up a recent vacancy in the diocese of liupert's Land, tlie

following course had been pursued ; a letter had been

addressed by the Archbishop of Canterbury to the Colonial

Secretary, upon which her Majesty had been pleased to

issue a mandate to the archbishop authorising him to

consecrate a bishop, but no letters patent would be issued

purporting to convey jurisdiction conferred by the crown.*"

The clergy and laity of the Church of England in Ca-
Episcopate

^^^j,^ j.^^^^^ ^^.^j, gj^^^^ ^j^^ ^^^j, -j
g^-jr^

-^^^^ permitted to

elect their own bishops, without the special license of the

crown ; and no letters patent are issued to the bishops of

Canadian

'1' '

* Hans. Deb. vol. clxxviii. p. 276.
' lb. vol. clxxix. p. 1100. See

the Correspondence, and form of

mandate in Corresp. rel. to Colonial

Bishoprics, No. 1, 180(5, p. 19. It

Ava'' afterwards doci led by the Co-
lonial Secretary, witlji the advice of

the crown law officers, that ' a man-
date from the crown is not necessary

to enable colonial bishops to perform
the act of consecration.' Case of the

Bishop of Ninpara. London Guardian,

Dpcem. 19, 18GG, p. IMOO.
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the Canadian Cliuroh, who derive their civil rights from

an Act of tlie colonial legislature/ ' In order efreotually

to legalize the election of Canadian bishops,' the crown

lawyers opined in 185G, that an imperial statute ' would be

requisite.' But the imperial government believed that the

])ractical purpose which it was sought to attain might be

secured without the obvious inconveniences attendant on

direct legislation, if they adopted the course of recom-

mending her Majesty to be guided, as a general rule, in

filling up any vacancy which might occur, by such repre-

sentation as she might receive from the clergy and laity

of the diocese, duly assembled.''

The authority presumed to have been conferred upon Colonial

a colonial bishop, by his letters patent, ' to perform all synS!"
the functions appropriate to the oHice of a bishop in a

colony, does not confer power to convene a meeting of

clergy and laity, to be elected in a certain manner pre-

scribed by him, for the purpose of making laws binding

upon churchihcn. Such a meeting is not a synod, and its

acts are illegal, if they purport, without the consent of the "^

crown or the colonial legislature, to bind persons beyond
its control, and to establish new courts of justice.''

In the year 1855, application was made to the Impe-

rial Parliament, by a joint address from both Houses of

the Canadian legislature, for the repeal of such imperial

statutes as impeded the clergy and laity of the Colonial

Church from meeting in synod, and from electing tlieir

own bishops ; but after considting the law officers of

the crown, the Secretary of State for the Colonies recom-

mended that the powers sought for should be conferred

by an Act of the Canadian legislature, as had already

been done in the colony of Victoria.^ Whereupon a

« Canada Stat. 10 and 20 Vict. cap. Ihid. 1857, Sess. 2. vol. xxviii. p. 97.

141. Mr. Secretary Cardwell, m ' Case of Long v. the Bishop of
Hans. Deb. vol. clxxviii. p. 276. Capetown, in Brodrick'g Judgments

'' See Journals, Leg. Assembly, of the Privy Council, p. 29 L
Canada, 1850, pp. 259-260. Com- J See authoriliei cited above, in

mons' Papers, 1856, vol. xliv. p. 129, note (h).
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provincial statute was passed to enable the members of

the Church of England in Canada to hold synods, and to

elect their own office bearers, which being reserved for

the royal sanction, was afterwards ratified by the queen

m council.''

In view of the altered position of the Church of England in the

Zealand colonies of Great Britain, by reason of the aforementioned judgment
Jipiscopa e

^^ ^Y^Q privy council, in the case of the Bishop of Natal,—which

d \ies that the Church is a part of the constitution in any colonial

settlement, and repudiates its claim to be recognised by the law of

any colony otherwise than as ' the members of a voluntary associa-

tion,'—the five bishops of the Anglican Church in New Zealand

petitioned the queen, in the year 1865, that they might be pennitted

to surrender their letters patent (which had been issued by the

crown after the colony had received representative institutions), and

allowed to rely in future upon the powers iidierent in their office for

osrpetuating the succession of their order within the colony, and

securing the due exercise of their episcopal functions, in conformity

with a church constitution agreed upon in 1857, ' by voluntary com-

pact ' between the bishops, clergy, and laity of the United Church
of England and Ireland in New Zealand.

The bishops stated, in their petition, that their Church constitu-

tion had been recognised by an act of the New Zealand legislature,

in 1858, which sanctioned the assembling of a general synod, and
made I'cgulations in regard to the holding of Church property. That

a genc'ral synod had since assembled triennially, and had framed

ru':;;7 for enforcing discipline within their body, and had established

a tribunal to determine whether buch rules had been violated or

not, and what sV ould be the etfect of their violation ; in conformity

with the judgment of the privy council, in the cr.so of Long r.

the Bishop of Capetown, which declared that the members of the

Church of England in a colony ' may adopt rules for enforcing dis-

cipline within their body which will be binding on those who,

expressly or by implication, have assented to them.''

In order to ])revent any failure of justice, as the result of this

new relation lictween the Church authorities and the parties who
may be subject to them, the bishops submit that the course of pro-

cedure, in all questions that may arise between any of the members
of the Anglican Church in New Zealand,—whether bishops, clergy,

* Can. Stat. 10 and 20 Vic. c. 141.

Aniondinl, in ord(^r to roinmo doubts

in regard to the representation of the

Inity in the synodn, bv the Act 22

Vict. c. inn.

^

' JJrodrick's .Judgnient(<, p. 810.
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or laity,—who have bound themselves by voluntary compact, under The

the authority of the general synod, should be that which was pointed Church in

out by the judgment of Lord Lyndhurst, in 1835, in the case of Dr. [^^
***"

Warren,™ viz. :

—

1. That the question be tried and decided according to the rules

of the synod, as agreed to by the bishops, clergy, and laity.

2. That on petition of either party the Supreme Court of the

colony would have authority to inquire into ' the regularity of the

proceedings, and the authority of the tribunal, and, on those grounds
merely,' to affirm or annul the decision.

3. That from any such decision of the Supreme Court of the

colony an appeal would lie to the privy council, upon the same
grounds.

The bishops are of opinion that such a mode of procedure would
satisfy all the ends of justice, and secure the liberty of the subject,

without its being necessary to appeal dii'ect to the crown, in any
litigated case, as had been done with such unsatisfactory result >» in

the controversy between the Bishop of Capetown and the Bishop

of Natal.

In order, therefore, that all doubts as to their status, both eccle-

siastical and temporal, may be removed, the bishops pray,

1. That the surrender of their letters patent, now declared to bo

null and void, may be accepted.

2. That the royal mandate under which they were consecrated

may be declared to have been merely permissive, and to have no
further effect or legal consequence.

3. That the inherent right of the bishops in New Zealand to fill

up vacancies in their own order by the consecration of persons

elected in conformity with the regulations of tho general synod,

without letters patent, and without royal mandate, may be recog-

nised : following therein the precedent already established in the

case of the missionary bishop for the islands of the Western Pacific,

wiio was consecrated by the bishops of New Zealand, without letters

])atcnt or royal mandate, after communication with the Secretary

of State for the Colonies, and the Attorney-General of New Zealand.

On April 24, 186G, the Colonial Secretary (Mr. Ciirdwell) in-

formed the House of Commons, in reply to a question from a mem-
ber, that the foregoing memorial of the New Zealand bishops had

been accompanied by a minute from the New Zealand ministry, ob-

jecting to the creation of corporations within tlie colony by the act

of the crown without their advice, and also to any arrangement by

which any quasi jurisdiction of the bishops in New Zealand should

receive any authority from the crown. On the other hand, the

™ See Ih'odricU anil Froniantle'.s Jiidg'tueiiln of tlicliid. Com. V. C. -'JOH h,

.'ill.
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Archbishop of Canterbury approved of the petition from the New
Zealand bishops, but was of opinion that, since the judgments of

the privy council therein cited, ' the quasi judicial decisions of the

governing powers in the colonial churches could only be regarded

as proceedings " in furo duniestico," which onght not to be liable to

be reviewed, on appeal, by the judicial committee of the privy

council.' " Under these circumstances, and considering the diffi-

culties arising out of the decision of the privy council in the case

of the Bishop of Natal, the government had decided to consult

parliament before any further action was taken. Meanwhile, they

were unable to recommend the filling up of a vacancy in the see of

aS'elson, New Zealand, although such vacancy had existed for several

months.

On May 15, the promised Colonial Bishops Bill was introduced."

It permitted the surrender of his letters patent from the crown by

any bishop exercising episcopal functions in any of the British

colonies. It rendered valid ordinary episcopal acts done by any

bishop, lawfully chosen, and consecrated, by the free and voluntary

consent of his clergy and people, without the necessity for any letters

patent, royal mandate, or license. It authorised any bishop of the

Church of England to consecrate, within the United Kingdom, a

bishop for the Church in the colonies, or elsewhere beyond the

limits of the United Kingdom, upon receiving a royal license in

lieu of a mandate for that purpose: and declared that no such

mandate or license shall be necessary for any such consecration

elsewhere than within the United Kingdom. All questions of law

respecting the status, rights, and duties of a colonial bishop to be

determinable, where there is no ecclesiastical court, by ordinary courts

of law in the colonies. The remaining clauses of this Bill related

to the relations between the Established Church in the mother

country and the colonial bishoprics, so far as regards the perform-

ance of episcopal acts or clerical functions by persons ordained in

the United Kingdom, or in any of its dependencies. Owing to the

change of ministry in the latter part of this session, the Colonial

Bishoprics Bill was unavoidably withdrawn. But, on July 13,

the new Colonial Secretary expressed his general agreement with

the principle of this Bill, and intimated that the government would

be prepared to submit a similar measure to Parliament in the

ensuing session.p

" See the netition, minute of New Bishoprics,' presented to Parliament,

Zealand Caoinet thereon, and the in May 18(30, No. 1, p. 1.

Anhbifhop's letter, &c., in tlie ' Cor- ° Hans. Deb. vol. clxxxiii. p. 1032.

respondence relative to Colonial ^ lb. vol. dxxxiv. p. 805.
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3. The position of the Church of England hi Foreign

Countries,

Inasmuch as the whole collective legal powers of a Church of

bishop of the Church of England, as distinguished from abroad,

his spiritual powers, are derived from the crown, in con-

junction with Parliament, it follows that no such autho-

rity and jurisdiction can be granted out of the queen's

dominions, except as the result of a special arrangement

with the governing power of a foreign country ; and that

the authority of Parliament must be invoked to enable

the crown to dispense with the requirements indispen-

sable to the ordinary appointment and consecration of

bishops within the realm. Thus, in 1786, after the inde-

pendence of the revolted American colonies had been

established, an act was passed empowering the Arch-

bishop of Canterbury or York, with such other bishops

as they shall think fit to assist, to consecrate citizens or

subjects of foreign states to tlie episcopal office, according

to the form of consecration in the Church of England.

This act dispensed with the necessity for the royal license

for the election, and of the royal mandate for the confir-

mation and consecration of such bishops ; but it forbad

any such consecration without the royal license having

been first obtained for the performance of the same.**

Subsequently, in the year 1841, the provisions of this

Act were extended so as to admit of bishops so appointed

to exercise spiritual jurisdiction over the ministers of

British congregations of the Church of England in foreign

countries, as well as over such other Protestant congrega-

tions as may be desirous of placing themselves under

their authority.'" In 1802, the Bishop of Oxford submitted

a Bill to the House of Lords, to authorise the ap|)()int-

inent and consecration of bishops for heathen and JMaho-

1 2(5 Goo. III. c. 84. from the crown in Stephen's Eccle-
' Tlie .leriisalpin IJiahopric Act, 5 siitstical Statutes, vol. ii. p. 2160, m.

Vict. c. 0, and see the form of license
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ActofUni-
fonnity.

medan countries, with a view to the spread of the Gospel

among the heathen, and to dispense with the necessity for

any license from the crown, to enable the archbishops to

proceed to consecrate such bishops. The Bill was op-

posed by the Lord Chancellor, as being an attempt to

' assail and remove the supremacy of the crown ;
' and

because it was necessary, in order ' to maintain the con-

stitution of the country in Church and State, that no act

should be done by wliich dignity is conferred, except

under special authority emanating from the sovereign,

as the source of all authorii , temporal and spiritual.'

Moreover, there was no necessity for the Bill, as the

power and authority required had been already given by

the Acts of 26 Geo. III. and 5 Vict, aforesaid ; and there

was no difficulty in obtaining the license of the crown to

proceed under those statutes. The Bill was accordingly

withdrawn."

In 1861, the bishops of the Anglican Church in New
Zealand, after communication on the subject with the

Secretary of State for the Colonies, and the Attorney-

General for New Zealand, consecrated a missionary bishop

for the islands of the Western Pacific, without letters

patent, or any mandate from the crown.

4. The obligations of the Act of Uniformity.

By tlie Act 13 and 14 Car, II. cap. 4, commonly
called the Act of Uniformity, the use of the Book of

Common Prayer thereunto annexed is made binding upon

the clergy of the Church of England ; and they are ex-

pressly forbidden to make use of any other form or order

than what is prescribed and appointed to be used in and

by the said book. A declarui^ion of assent and consent to

the said Book of Common Prayer is required to be made

by all officiating ministers of the Church, together with

other declarations for the maintenance of the established

• Han?. Deb. vol. clxviii. pp. 223-2:14.
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religion and government in Church and state. This Act, ActofUni-

liowever, is limited in its operation to the ' kingdom of
"^""'*^*

England, dominion of Wales, and town of Berwick-on-

Tweed.'' A similar Act wp3 passed by the Irish Parlia-

ment." In conformity with the general spirit of liber-

aUty, and increased freedom of action in regard to eccle-

siastical questions, which characterizes enlightened public

opinion at the present day, it would appear that Parlia-

ment is not incHned to insist upon the Uteral observance

of t)iis statute. Thus, on August 7, 18G2, inquiry being

made of the government, in the House of Commons, wlie-

ther a certain injunctici^ issued by the Bishop of Oxford

to his clergy was in conformity with the Act of IJnifor-

mity, the Attorney-General evaded a direct ar.wer to

the question, and incUned to regard tlie subject-matter of

the injunction ' as one that concerned the bishop and his

clergy, and not the government.'^

In 1865, pursuant to the recommendations of a royal New terms

. . . , '11 n ^ • of clencal

commission appointed to consider the terms or subscrip-

tion to the Articles and Litui^y of the Established Church

by persons admitted to holy orders tlierein,—which were

previously of a very stringent character,—Parliament

adopted a new form of subscription, couched in general

terms,^ professedly in order to quiet the conscientious

scruples of a large body of the clergy, and to admit of a

greater latitude of opinion, in regard to many questions of

fuitli and practice, concerning which the Church has not

pronounced authoritatively, or does not consider it to be

of essential importance that her muiisters should be en-

tirely agreed upon.*

The next branch of the royal prerogativr that will

subscrip-

tion.

' JJut 900 the previous Act on the

fiame subject, of 1 Eliz. c. 2, which
applies to the whole of ' the (Queen's

dominions,' and which has not been
repealed.

" 17 p.ml 18 Car. II. c. 6.

" IIiuis Deb. vol. cl.xviii. p. 1213.

But
in

180.

t see a valuable note on this poi

Smith's I'arl. liemonib. 1802,

lint

B> Act 28 and 20 Vict. c. 122.
* Hans. Dub. vol. clx.\ix. p. U03

(Arch'oishop of York). Jb. vol. cl.\xx.

J.
UoG (Attorney-General I'ahuer).
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to the

Army and
Navy.

\i^

In relation engage ouF attention is that which concerns the mainten-

ance and control of the army and navy. The existence

of a mihtary force, of greater or less extent, for purposes

of protection and defence against the enemies of the state

is essential to the well-being of every community. All

military authority and command within the realm is

necessarily centred in the sovereign ; a prerogative which,

by the declaratory Act 13 Car. II. c. 6, was expressly

confirmed. The dependence of the army upon the crown,

absolutely and without any qualification, is essential to

the safety of the monarchy, and has ever been regarded

as the undisputed right of the occupant of the English

throne.^ Nevertheless, at the revokition of 1688, this

prerogative was subjected to such co'.stitutional restraints

that it is impossible it should be exercised to the detri-

ment of English liberty. It was declared by the Bill of

Eights 'that the raising or keeping a standing army

within the kingdom, in the time of peace, unless it be

with consent of Parliament, is against law.' This consent

to the continued existence of a standing army is given

only for the period of one year at a time, by a formal

resolution of the House of Commons fixing the number

of men of which the army shall consist. This resolution

is embodied in the preamble of the annual Mutiny Act,

which recites the aforesaid provision of the Bill of Eights,

and enacts that ' wluTcas it is adjudged necessary by her

Majesty and this present F./liament that a body of forces

should be continued for the safety of the United Kingdom,

the defence of the possessions of her Majesty's crown, and

the preservation of the balance of power in Europe,'—the

said force shall consist of such a number of men. Havm^
declared the assent of Parliament to the existence of an

army, to be composed of a limited number of soldiers, the

Act proceeds to provide for tlie discipline of the force

by authorising militaiy offenders to be punished accord-

' See Cox, Inst. Enpr. Govt. WU.
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ing to military law, instead of by the slow and complex

process of the civil courts.

The first Mutiny Act was passed in 1689. It has

since been renewed every session, with the exception

of the interval between 1698 and 1701, when it appears

not to have been enacted. In the years immediately

following the revolution, the Mutiny Acts dealt ex-

clusively with the matter of discipline, and the parlia-

mentary sanction to the continuance of the army itself

was given by resolution of the House of Commons in

Committee of Supply, determining the number of men
to be employed, and voting the money required for their

maintenance and support. On two occasions during the

reign of William III., the House of Commons reduced the

number of the standing army by their resolutions in this

committee, and one of these instances occurred at the

time when there was no Mutiny Act in operation.* By
modern practice, the numbers of men to be employ(3d
both in the army and navy are annually fixed by

resolutions in Committee of Supply, and afterwards

included, in respect to the army, in the Mutiny Act,

and in respect to the navy, in the Act of Appropriation
;

thus obtaining, for the resolutions of the Commons in

limitation of the amount of force to be in the hands of

the crown, the consent of the other branches of the

leo'islaturc.*

» Ilallani, vol. iii. pp. 189, 190.
' It is a direct infringement of the

constitution, and a violation both of

the Bill of Rights and of the Mutiny
Act, for the government to raise more
men for the land and sea forces than
have been voted by Parliament. ' It

is the practice of tlie War OHice, how-
ever, to regard the number of men
voted, not as a niaxinium number
for any time during the year, but for

au average upon the wliole year;

considering that if they made the

average correct for the whole year,

the vote of the House had "been

complied with.' (Socreliiry Sir G.

vol.. I.

"

1

Lewis, Hans. Deb. vol. clxv. p. 974.)

Upon occasions of great emergency
the government have assumed the

respoufibility of increasing the army
or navy beyond the numbers actually

voted, iind have afterwards applied to

I'arliiimt^nt to make good tlio deti-

ciency in tlie supplies granted for this

service. //><>/. vol. clxiv. pp. 1481-1-193.

liutsee Smith's I'ari. llememb. 18(50,

p. 2r)4, and 1802, p. .'}9. And Report
to Commons on Public Accounts,
1802, Kvid.97(?; and 1804,E\ id. 1009-
1029. In 18.j8, when the goveinmont
of India was as.sumed by tlie Uriti h
crown, clauses were inserted in tlio

Mutiny
Act.
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Standing
army.

It is worthy of remark that the declaration of the

Bill of Eights, as to the illegality of maintaining a

standing army without the consent of Parliament, is

expressly confined to ' the time of peace.' Moreover,

the Mutiny Act, in conferring extraordinary powers

for the discipline of the army, is construed to imply

that, except 'in time of peace,' the enforcement of

martial law upon military men is not illegal. Ac-

cordingly, the royal prerogative in respect to the

embodiment and control of an army for the defence

cf the kingdom in time of war remains unimpaired

by these constitutional restrictions, and is still the

same as it was by the common law. What that law

allowed is, however, no longer material to inquire,

inasmuch as the monarchs of England, ever since the

revolution, have been satisfied to rely upon the au-

thority of the Mutiny Act for the enforcement of

discipline in the army both in war and peace, and

have been equally dependent at all times upon tlie

necessity of obtaining from Parliament, year by year,

the supplies required for the prosecution of any war in

which Great Britain might be engaged.'' Moreovei-,

when, during the American war, the question was raised

in Parliament whether it was legal to allow regiments

to be levied and maintained by individuals, without the

sanction of Parliament, the weight of authority was

against it, though ministers incHned to a contrary

opinion. The principal objection to the practice was

a very formidable one, namely, that it is of the very

new India Bill to prevent the use of

the Indian army out of India, except

upon sudden emergency ; and re-

quiriug that, whenever it should be
80 made use of, the expense thereof

should be defrayed oat of moneys to

be voted bv Parliament, and not out

of the Indian revenues. 21 & 22 Vie.

c. 106, sec. Go, 5(5. Hans. Deb. vol.

cli. pp. 1007, 1090, 2008. And see

Jbiil. vol. clxxii. p. 1201, vol. clxxvii.

p. 1821, and Smith's Pari. Rememb.
18()3, p. 40. See also, on the con-

stitutional que.stion of the emplov-
nient of troops on the Indian estal)-

lishment in other countries, the

Report of the Commons' Committeo
on Mortality of Troops (China), 1800,

p. xi.

'' See an nble article in the Satur-

day Ktjview, Oct. 25, 1802, pp. 505-
50"7.
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essence of Parliament to judge of the necessities of

the state, and make provision accordingly ; and that any

measure to that end, without the previous concurrence

of Parliament, tended to supersede its authority and
strip it of its rights.'' It is, however, one of ' the

ancient rights and liberties ' of Englishmen to ' have

arms for their defence, suitable to their condition, and

as allowed by law
;

' and the fundamental laws of the

kingdom have repeatedly affirmed the obligation of

every Englishman to have a knowledge of the use of

arms.* The formation of Volunteer rifle corps takes Volunteer

place under the direct authority of Acts of Parliament,
^^^^^'

which permit the sovereign to accept offers of military

service from the people, under certain conditions.** The
Volunteer movement, which has assumed such import-

ance in England at the present time, originated in the

spring of 1859, when General Peel, the then Secretary

for War, issued two circulars, the first of which declared

the readiness of government to accept the services of

Volunteer corps, offered under the old Volunteer Act

of the 44 George III., and the other made known the

principles upon which the government was prepared

to accept the same. In 1862, a royal commission

was appointed to inquire into the condition of the

Volunteer force, and to report whether any measures were

necessary in order to ensure its stability, and increase

its efficiency as an auxiliary arm of national defence.

In reporting various recommendations for this purpose,

the commiissioners lay down the constitutional rule, that

' if it be desirable that any positive limit sliould be

placed upon the total number of the force, the duty

and responsibility of deciding that question must rest

exclusively with the responsible advisers of the crown.'

'

III conformity with this principle, the Secretary of State

' Pari. Hist. xix. 625. Campbell's ' Stats. 44 Geo. III. c. 54 ; GO
Chancellors, V. 403. Geo. III. c. 1.

* See Smith'.s Pail. Rememb. 1859, ' Commons Papers, 1802, vol.

pp. 108-112. xxvii. p. '.0.

ft
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for 'vVar shortly afterwards issued a circular forbidding

the enrolment of additional Volunteer corps.

Such being the well-ascertained rights of the crown

in regard to the levy and maintenance of a military

force for the protection and defence of the empire, it

remains to consider the extent of the royal prerogative

in the direction and control of the same, and to inquire

how far the Houses of Parliament are constitutionally

empowered to interfere therein.

We have already seen ^ that this was the last of the

prerogatives to bo surrendered into the custody of
for the con- responsible ministers. Even of late years there have been
trol of the ,^ iii ii--

tnose who have contended that the admnustration of the

military and naval forces of the kingdom sljould be

left to the unquestioned control of the executive, and

that any attempt at interference with the same, by either

House of Parliament, under any circumstances, ought to be

resisted as unconstitutional.'' But sound doctrine forbids

any distinction to be drawn between the exercise of the

royal authority over the army and navy, anci ver other

branches of the public service ; upon all alike it is

equally competent for either House of Parliament to

tender its advice, and there can be nothing done in any

department of state for which some minister of the

crown is not accountable to Parliament. Were any

exception to be allowed in the case of the army and

navy, it would necessarily follow that the responsibility

for their management would fall upon the sovereign

directly; but this would be contrary to the constitutional

maxim which deelnres that the king can do no wrong,

and is not personally amenable to any earthly tribunal

whatsoever.' It has beer, suggested that the Com-

mander-in-Chief, and not the advisers of the crown,

should be held singly responsible for all acts of military

administration. But, as Lord Grey pertinently remarks,

« Ante, p. 50. Hans. Deb. vol. Ixxv. p. 1289.
•^ Soe Air. Shell's remnrks, iu ' See ante, p. 40.
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this would not materially lessen the inconvenience.

' The holder of that office would .stand in a most Com-

unsafe position, if he could not depend upon the tho Forces,

support of the ministers of the crown in case of his

measures being questioned in Parliament ; and they

cannot be expected to give this support unless the

officer who trusts to it communicates with them in

the performance of his duties, in such a manner as to

enable them to guard against his taking, or omitting

to take, any step for which they will not be prepared

to defend him.'^ The mismanagement of our forces

during the early part of the Eussian war, in 1854-55,

sufficiently demonstrated the necessity for a more direct

and undivided responsibility than had previously been

recognised in the conduct of interests of such importance

to the security of the empire. There was also affi^rdcd

signal proof of the advantages accruing from constitutional

oversight, on the part of the House of Commons, into

the manner in which the military departments were

organised and controlled, by the improved system of

administration which resulted from the investigations of

Parliament into the conduct of the war in the Crimea.

The complete responsibility of ministers for the effi-

cient control of the military force having been established

beyond dispute, it is a necessary consequence that they

are accountable to Parliament for the same. But as the

connnand of tlie army and navy is the peculiar privilege

and strength of the executive power, and cannot be

surrendered to Parliament without a virtual overthrow

of the monarchy, it is essential that the scrutiny of

Parliament into the exercise of this prerogative should

be conducted with the utmost discretion, lest the con-

stitutional limits of inquiry and counsel sliould be over-

stepped, and the functions of executive authority be

•• Grey, Pari. Govt. 8-10, n. ; and Mr. Sidney Herbert and of Lord
see a debate in the Coniniona on I'iihnerston. Haas. Deb. vol. cl. pp.
military organizatiou,on June 1, 1858; 1340, 1357.
and especially the observations of
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encroached upon. The constitutional security against

the abuse of tliis prerogative is iound in the general

responsibility of ministers, and the necessity for tlie

sanction of Parliament to the continued existence of the

army and navy, by the annual appropriations for the

support of these services, and the annual renewal of

the Mutiny Acts."

Parliament has an unquestioned right to interfere, by

enquiry, remonstrance, and censure, in all cases of abuse,

whether on the part of individual military officers, or of

executive departments.' It has a right to inquire into

the causes and consequences of any disasters that may
befall our arms in tlie prosecution of contests against

the queen's enemies."" It has a right to discuss and

advise upon all general questions affecting the well-

being of the army and navy, their internal economy or

efficiency ; but this right should be exercised with the

utmost discretion, and with great forbearance."

It is essential to the constitution of a military body

that the crown should have the power of reducing to a

lower grade, or of altogether dismissing, any of its

officers from service in the araiy or navy at its own
discretion, and, if need be, without assigning any reason

for the act ; such power being always exercised through

* Bowyer, Eng. Const. 494. Dis-

cipline in the army and amongst the

Royal Marine forces is maintained by
annual Mutiny Acts, but the dis-

cipline of the navy is enforced by
certain rules and articles first enacted

by Parliament soon after the revo-

lution, but since new-modelled by
various statutes. The existing jodo

of naval discipline is contained in the

Stat. 29 & 30 Vict. c. 109.
' See the debate and proceedings

in the House of Commons on June 10,

18()5, on a motion to resolve that the

practice of appointing naval offirers

fts dockyard superintendents, and of

limiting their term of olFice to five

years, is inexpedient.
•" The cases cited, by Afessrs Wal-

pole and Disraeli,—in urging inquiry

into the condition of the army before

Sebastopol,—of similar inquiries in-

stituted by the two Houses of Par-
liament during the American revo-

lutionary wars, and the subsequent
naval and militars' operations in

Eurone,—including the case of the

Walcneren expedition in 1810. Ilans.

Deb. vol. exxxvi. pp. 1811-1810,
1857.

" Hans. Deb. vol. Ixxxix. p. 1000.

7//fW. (Lord Stanley) vol. clxvii. p. '211.

Ihid. vol. clxiv. p. C)!?'). Jhi<l (Lord
I'almerston) vol. clxix. p. 751.
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a resjionsible minister, who is answerable for the same,

if it should appear to liave been exercised unwarrant-

ably, and upon an insulficient ground." And it would be

a dangerous assumption of power for either House of

Parhament to interfere in a matter aflecting the discipline

or command of the army or navy, in any individual

instance :
"* or, to institute an inquirj'^ into the causes

which affect the promotion of particular officers :
** or,

into the bestowal of military rewards or ])unishments

to particular persons

:

' or, to review the decisions of

courts-martial, and the action of the military or naval

authorities in relation thereto :
* except in cases where

° Ilans. Deb. (Lord IInrflwicke)Tol.

clxx. p. ;{82. Ihid, (Lord Pnlincrston)

vol. cl.xxx. p. 'ITjO. It was decided by
the Court of Queen's Bench, in tlio

case of Dickson v. Viscount CVimher-

luere and others (Foster and Finla-son,

iVifii Prius Cases, iii. 527), that the

di.scretionary power of the crown to

remove oHicersof the army or militia

is so absolute, that even if an officer

had been tried by a court of inquiry

and acquitted, the crown was justified

in removing him from office upon the

advice of a minister responsible to

Parliiiment. See later cases to a

similar purport, in liroom's Const.

liaw, p. 728. See also a discussion

(in the Lords) on April 20, 1803, and
(in the Commons) on May P.), 1803,

on naval courts of inquiry.
P ^lirror of Pari. 1837, p. 801.

Ihid. 1841, p. 835. Hans. Deb. (Lord
Lucan's case) vol. cxxxvii. p. 1333.

See ^Macaulay's speech, Ibid. vol.

Ixxxiv. p. 800. General Peel's

speech, Ihid. vol. clxxiv. p. 30.

" Mirror of Pari. 1837, p. 574.

Ibid. 1839, p. 2810. Proposed address

for the retirement of old naval officers

with a view to the promotion of young
and active men. Hans. Deb. vol.

lxix.p.483; and see Ibid, \o\.cxxx\ii.

p. 1U)1, vol. clxiv. p. 876. But in

1853, a committee of inquiry was
appointed by the House of Commons
into the case of Lieut. Engledue, it

being alleged that he owed his resto-

ration to the service to corrupt in-

fluences. Commons' Papers, 1852-3,
vol. XXV. p. 471.

' Macaulay,in Mirror of Pari.1841,

f.

1087. Duke of Wellington, in

lans. Deb. vol. Ixxxii. p. 720. Case
of Captain King (Army Prize Money),
Pari. Deb. vol. xxiii. p. 1040 ; see also

Hans. Deb. vol. Ixxiv. p. 58, vol. clxiv.

p. 0'.)4, vol. clxvii. p. 7!K} ; and the

discussions on Licut.-Col. Dawkins'
case, Ibid. vol. clxxix. pp. 042, 870,
vol. clxxx. p. 450.

• Mirror of Pari. 1831-2, p. 2055.

Ibid. 1834, p. 2121. Ibid. 1835, p.

2344. Ibid. 1841
, p.

s,3.-). Hans. Deb.
vol clxxi. pp. 074, 1045. See obt r-

vatious in the House of Commons on
theconduct of the Board of Admiralty
in censuring a naval officer, after he
had been fully acquitted by a court-

martial. Ibid. vol. clxvii. p. 703.

In 1803, the House of Commons were
induced, under peculifircircumstances,

to require papers to be laid before

them touching the court-martial

upon Colonel Crawley: but on
March 15, 1804, it was resolved, after

a long debate, tliat the production of

any further papers in this case was
inexpedient. The legal immunity of

conmianding officers in the army or

navy in bringing their subordinates to

trial by court-martial, is established

l)v the case of Sutton v. .Tohnstone, 1

T. R. 403 ; see Broom, Const. Law,
p. 050.
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either malversation, corrupt motives, or similar improper

conduct is distinctly chargeable. Neither should either

House of Parliament assume the right of inquiring into

the most suitable and efficient weapons for use in the

army and navy, unless invited by the government to

institute such an investigation.'

Parliament has a right to call for full information in

regard to military matters, for the puq^ose of enabling

it to vote with discretion and intelligence upon the

naval and military estimates. But this right must not

be held to justify an unseasonable interference in resj)cct

to the details of military administration. For example,

it is an ' invariable rule, founded on the best possible

reasons, never to publish instructions sent to naval and

military officers, until the operations to which they

referred were completed, and not often in that case
: '

"

or, to present papers concerning a rebellion or war in

which the country is engaged, until peace is restored :

'

or, to make public reports from military offi(;ers in the

colonies to the militaiy authorities at home, except at

the discretion of the government :
* or, to give informa-

tion as to the mode in which honours are distributed in

the army.*

If it be necessary at any time to institute minute

inquiries into matters connected with the internal

economy of the army or navy, such inquiries, it has

been authoritatively stated, ' ought to be made by a com-

* Hans. Deb. vol. clxiii. pp. 15(i0-

1581. In 1H54, the IL.use of Com-
nioiifl appointed a select eonnnitteo

on the cheapest, most expeditious,

and eflicient mode oi" providing small

arms for the service ; and In 1H(J;{, a

committee to inquire into the resiilts

of recent experiments ill various kinds

o*' improved ordnance. These com-
mittees were ajipointed with the

sanction of government; neverthe-
less, the result of their hibnurs wns
most unsatisfactory. Set; a dchiil»>

in the Commons, on March *i, IWd'),

on a motion for a committee to con-

sider of navy armament > ; which was
negatived.

" Ijord Palmerstcn, Ilans. Del),

vol. clxxii. p. OfjO.

* Hans. Deb. vol. cii. pp. 118i),

V.W\.
- Mirror of Pari. ia*{7-«, p. 1W8.

And see ante, j). L'HO.

» Mirror of Pari. 18.'?7, p. m\.
Put verbal ej-planations mav ho

aslscd for on sucli p(»iiils : si-c Ilans.

Del), vol. clxxviii. p. loU.S. IbiJ. vol.

dx.xix. p. 47.
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mission emanating from the crown and reporting to the

crown, which report might afterwards be communicated

to the House of Commons for any puq)oses which the

House miglit require. But I think this House is not

the authority which ought properly to institute any

inquiries of this kind.' " It is perfectly competent, how-

ever, for Parliament to address the crown to appoint ti

conunission for such a puqiose.''

Occasionally, the administration will avail itself of Ministe-

some formal motion to ex])lain to rarliament the circum- ""J.e^p'"-
i

_
, _ nations on

stances attending the exercise of the royal prerogative this head,

ill particular matters connected with naval or military

administration. Thus, on June 7, 18G1, on motion

for going into Committee of Supply, the attention

of the House was directed to the recent a})point-

ment of an officer to the colonelcy of a regiment,

whose claims to such a distinction appeared to

have been quite insuflicient. The Under Secretary for

War explained the circumstances of the appointment,

and justified it. After a few remarks from other

members, the subject was drop[)ed.' Again, on June 5,

1SG2, inquiry was made in the House of Commons why
a certain officer had been permitted to retire on half-pay,

contrary to the Queen's llegulations. It was re])lied, that

it was competent for the crown to dispense with its

own rules when an exceptional case occurred, and that

in any such case the Secretary for War was responsible

* Lord Palniorston, TIan.s. Dob. vol.

cxx.xvii. p. 1241. [And .st't'hi8«|i('tcli

on promotion nnd ruliroinent in the

nn\ V. Ihid. vol. fl.vi.x. p. 745).] Tlii.s

opinion was afterwards corroborated

by .Mr. Dt-sraeli. Ihid. vol. clxi. p.

HOH ; vol. clxx. p. 875. 8eo a dobato

on a chnnj^u in tlio system of promo-
tion amon}i' army inudical ulHcors.

Ihiil. vol. dxxxiii. p. AS,").

' Hans. Deb. vol. clxxii. p. 7JM.

Hut while npon nianv definite an<l

abstract (][uestions, such ua the pay of

the navy, the ninnninj? of the Heet,

or harlK)ur.s of refuj,'e, tlie laljonrs of

a royal commission are ixceediiifj:]y

useful, commi.ssions oujjbt not t<» bo
appointed to do the work of existinjf

departments of state, who posses.s

every faeilify for obtaining? proper
inf(n-malion upon inalters of detail,

and who are responsible for their

conduct to Parliament. Ihid. (Iron-

clad Ships), vol. clxx. pp. 1(|'» l>ll>.

• Hans. Deb. vol. clxiii. p. 70 i.
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to Parliament.* And see on April 20, 1863, a debate

in the House of Lords, on a question put to the First

Lord of the Admiralty in regard to the proceedings of

a naval court of inquiry, which resulted in the censure

of Lord Elphinstone, the captain of II.M.S. Vigilant,

for alleged neglect of duty. On May 19, a similar

(informal) discussion took place on the same subject in

the House of Commons.
Ilaving endeavoured to define the rights of the two

Houses of Parliament in regard to the exercise of this

branch of the royal prerogative, the following pre-

cedents are submitted in furtlier illustration of the

subject :

—

In 1782, after the failure of the Kompeiifehlt expedition, the

causes thereof were discussed in botli Houses of Parliamont. On
January 24, on motion of Mr. Fox, a committee of the whole House
%vas appointed, with the concurrence of ministers, ' to inquire into the

causes of the want f success of his Majesty's naval forces during

this war, and more particularly in the past year.' After this

committee had examined vai'ious papers laid before them, Mr. Fox,

on February 7, moved, 'That it appears to this committee that there

was gross mismanagement in the administration of naval affairs in

1781.' This was intended as a direct censure upon the Karl of

Sandwich, the First Lord of the Admiraltv, and was to have been

followed up by an address for his removal from oflice, but the

motion was negatived. It was again proposed, in the House itself,

on February 20, but was again rejected.'*

In 1788, the Board of Admiralty, having, in their discretion,

promoted certain captains to the riink of a<lmiral, passing over

others whom they adjudged to be disqualified for promotion, the

Hotise of Lords was moved, on February 20, to address the king on

behalf of the naval caj)tains who were thus neglected. The motion

was opposed by the ministry, on the ground that Parliament ought

to * place a due confidence in the First Lord of the Adinii-alty, and

Bufl'er him to exercise the discretion that belonged to his situation,

unmolested by their interference. The responsibility Iny with that

officer and the Hoard, and there the discretion ought to rest likewise.

Whenever a complaint was formally made of breacli of tnist, or of

improper conduct in any responsible member of the administration,

the House had a right to institute an incpiiry, and, upon sufficient

• Hnns. D»>1). vol. dxvii. jip. 400, »• Pnrl.

420 : nnd see Ibiil vol. cliix. up. 1000, 010.
17H0.

Hist. vol. xxii.
i)p.

878-
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minister so misconducting himself. That was the constitutional

power of Parliament, and one of its most important and salutary

j)rivilege.s ; br ' it was widely distinct from that or the other House
taking upon themselves to exercise the functions of executive

government.'"' The mover disclaimed any intention of interfering

with the prerogative, which he admitted would be ' highly indecent

and improper,' but founded his motion on the assumption that the

merits of deserving oHicers ' had been overlooked.' Nevertheless,

the motion was negatived without a division. On the following

day, Mr. Bastard moved, in the House of Commons, an address to

the king to be pleased to confer some mark of royal favour on
Captains Balfour and Thomi)son, two of the officers in question, and
who had already received the thanks of the House for gallant

conduct. This was resisted by the ministry as an attempt to transfer

the patronage of the navy from the crown, by whom '.' was exercised

through responsible ministers, to the Commons, by whom it would
be exercised without responsibility or control ; 'for who shall call to

account the representatives of the people.' Such a usurpation

would be destructive to public liberty, and to our free institutions,

' for no axiom is more obvious than that this constitution is dissolved

from the instant that executive authority is assumed by the

representatives of the people.'"* The sense of the House being

manifestly against the motion, it Avas withdrawn. On April 18,

however, Mr. Bastard renewed it in another shape. He moved
for the appointment of a committee to incpiire into the conduct of

the Admiralty, in the late promotion of julmirals. Mr. Pitt, the

j)remier, fully acknowledged the constitutional right of the House
to inquire into the conduct of any department of government, with

a view either to censure or punishment, ' whenever a case was made
out strong enough to warmnt suspicion of abuse

;

' but he denied

that sufficient grounds for inquiry had been adduced in the present

instance. Mr. Fox expressed his concurrence in this view of the

constitutional position of Parliament, and observed that ' no one

held more sacred tlie power of the prerogative, with regard to tlio

distribution of military honours and rewards, than he did ; nor was
any one more aware that the House of Commons was l)y no means
a proper place for canvassing military promotions.' Had thip motion

been for an address to the crown, he could not have vot^'d for it

;

but being for inquiry into alleged abuse, in a cjise in which he saw
very strong grounds for susjjectiiig partiality and oppression on tlio

part of the First Lord of the Admiralty, he .should vote for it.

Nevertheless, the <|uestion was negatived. Undeterred bv hin

second defeat, Mr. Bastard once more renewed the subject, by
moving, on April 'Jl>, to resolve "that it is highly injurious to tho

Purl, llinl. vol. xxvii. p. 1(3. "' IbUi p. 28.
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Precedents naval .service of Great Britain to set aside, in promotions of flag

officers, officers of distinguished merit and approved service, who

are not precluded from such promotion by any orders of his Majesty

in council.' The mover declared his object to be to induce the

House to lay down a pennanent rule for the guidance and protection

of naval officers, and to prevent arbitrary and capricious promotions.

The motion was characterised as being an uncalled for attempt to

fetter the discretion of the Admiralty Board, and an implied censure

on the First Lord, which ha*i neither been shown to be merited, nor

substantiated by evidence. The previous question was put thereon,

and negatived.

Wiiloliorcn Our next precedent refers to an event which is very memorable

expedition, j^ English history ; namely, the disastrous expedition to Walchercn,

in 1809. This expedition had been sent out in order to divert the

attention of Napoleon from the reinforcement of his aimies on the

Danube, Avhich had hitherto proved too powerful foi the resistance

of Austria, and also for the purpose of attacking the naval arma-

ments and establishments in the Scheldt, Avhich were daily becoming

more formidable to the security of Great Britain. The chief command
of the expedition was given to Lord Chatham, a cabinet minister.

Although partially successful, in the demolition of the docks and

arsenals at Flushing, such giiin was more than counterbalanced by

the unfortunate occupation of the island of Walchercn. This island

proved exceedingly unhealthy, and after sustaining severe losses and

privations, the troops were obliged to evacuate it, and the remains

of this ill-fated ex})cdition were brought back to England. At the

ensuing session of Parliament, resolutions of censure upon ministers,

for the military operations of the preceding year, were moved, as

amendments to the address, in both Houses. It was pertinently

remarked, however, that ministers ought not to be condemned
without previous inquiry ; and these motions were nefratived. But,

on January 2<'>, 1810, Jjord Porchester moved, in the House of

Commons, that a committee of the whole House be appc inted to

iiujuire into the policy and conduct of the late expedition to the

Scheldt. It was contended, by ministers, that this incjuiry should

not be instituted until the pa[)ers on the subject had been comnm-
nicated to Parliament. But the Ho\ise would admit of un delay, and

the motion was agreed to by a majority of nine. Soon afterwards,

the papers relating to this expedition were laid before Parliament.*

The inquiry then proceeded, by the examination of witnesses at the

' Tho discovery nuioiig the doou-

nuMilH of a nnrrntiveof the cxpedilion,

which liiid lu'i'ii privntdy HiibDiittcd

})y Lord Chathiim to the kiiijjr, led tc

intprt'stiiig dipcnswona on the consti-

ttitional questions iuvulvcd in this

procccdinff; and ultiumtely to tho

ct'nsnro of his lordnhip, and his con-

soqiicnt rcsi),'nution of ollicc. Unt
this point hns hem fully considon-d

in a lornior chapter. See ««^',p. 171.
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bar. After its termination. Lord Porchester, on March 26, sub-

mitted a series of resolutions, setting forth the principal facts

adduced in evidence, and declaring ministers responsible for tho

heavy calamities which had attended tho failure of the expedition,

and which called for the severest censure of the House upon them.

After jjrotracted debates, the resolutions were negatived, and counter-

resolutions, proposed by General Craufurd, were agreed to, on
divisions which gave ministers a majority of from 23 to 51.*" This

result was unexpected, and was attributed, not so much to tho

exertions of the government in influencmg votes, as to tho pre-

])onderance of their arguments in debate.

«

On August 4, 1835, Mr. Hume complained to the House of

Commons of the conduct of Field-Marshal H. R. H. the Duke of

Cumberland, for having, contrary to tho express orders of tho

Commander-in-Chief, taken part in promoting the establishment of

Orange lodges in the army. Whereupon the House agreed to

certain resolutions on the subject, and to an address to the king,

directing his Majesty's attention thereto. In reply, the king assured

the House that he would take tho most effectual means to discourage

and prevent ^very attempt to introduce secret societies into the army.

The Homo Secretary (Lord John Russell) also informed the House
Ihat he had communicated copies of the address and re[)ly to tho

Duke of Cumberland, and had been assured by his royal highness

that he had taken steps to bring about the immediate dissolution of

tho Orange institution in Great Britain and Ire'and.'*

On May 3, 1830, Sir William Molesworth moved for the appoint-

ment of a committee to incjuiro into the conduct of the Commander
of tho Forces, in appointing Lord Brudenell to tho lieutenaut-

eolonelcy of the 11th Light Dragoons. His lordship, it seems, hatl

about two years previously been ren\oved from the command of a

regiment, on account of his having been censured by a court-martial

before which he had appeared as prosecutor. Under these cii'cum-

stances, it was assumed that his re-appointment to a .similar position

was improper. In rej)ly, it was shown that the military authorities

wcsre of 0{)inion that Lord Brudenell had been suflicicntly jmnishcd

for his past conduct, and that there were no objections to his being

reinstated; that there was no cause for imputing misconduct to the

Commander of the Forces, and therefore no j)arliamentary ground for

the i)"oposed in(iuiry. It was also ui^i.d tliat tho re-ap[>ointn)i'nt of

this nobleman was sinjply an act of discipline, not of patronage, and

that any interference in such an act by the House of Commons
would be unprecedented and unwarrantui)le. After some further

debate the motion was withdrawn.'

Precedents

Secret so-

cieties in

the Army.

Conduct
of Com-
mtinder «f
tlie Forces.

' Pari. ])t'b. vol. xvi

vol. cviii, p. 827

p. 4>>->.

S't- <}. C, Ti(!wis, in lOdinb. Ihiv. llaiiH. Uol), v<d. Ixx. p. TilO

•" Coin..Tourn. vol. xc. pp A.'M, 5')2;

unH. Del), v<d. Ixx. p. 510.
' Mirn.r of Pari. 18 {(I, p. \f\00.
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Precedents The disasters which befell the British expeditionary force in the

Crimean Crimea, at the commencement of the war with Russia, in 1854,
expedition, were of such magnitude that the state of the army, and the general

conduct of the war, engaged the serious attention of Parliament at

its next meeting, and animated debates took place in both Houses.

On January 26, 1855, Mr. Roebuck moved, in the House of

Commons, for the appointment of a committee to inquire into the

condition of our army before Sebastopol, and into the conduct of

those departments of the government whose duty it had been to

minister to the wants of the same. This motion, although of a very

stringent character, and involving a censure on the government for

their management of the war, was strictly within the limits of con-

stitutional inquiry .J Before the debate commenced. Lord John
Russell, the President of the Council, and leader of the House of

Commons, announced his resignation of office, on account of his

inability to resist the proposed investigation. He admitted that the

inquisitorial power was a most valuable parliamentary privilege, and

acknowledged that the motion for inquiry could only be opposed on

one of two grounds, either that existing evils were not of sufficient

magnitude to call for investigation, or that means had been taken to

remedy them. As he could fissert neither of the.se propositions, he

had determined to resign his office.'' After these explanations, the

debate began. The motion w.as opposed by the ministry, on the

ground that it went beyond mere incjuiry, and was an unconstitu-

tional attempt to take the control of the expedition out of the hands

of the government; that to grant the committee would be deti-i-

mental to the public interests, and would tend to paralyse the

action of the executive, both at home and abroad, at a most critical

period.' Being thus strenuously opposed by government, the ques-

tion virtually assumed the shape of non-confidence in the ministry,

and when by a large majority the House affirmed the necessity for

inquiry, the ministry resigned.™ They were succeeded by a ministry

under the premiership of Lord Palmerston, who had filled the post

of Home Secretary in the previous (Lord Aberdeen's) administra-

tion, and who, retaining the objections he had formerly expressed to

the proposed committee of inquiry, urged upon the House to

J See Hans. Deb. vol. cxxxvi.

pp. 1S11-181({, 1857. On June 17,

18(54, Sir J. I). Ilav moved to resolve

that her Majesty's jjovorinnent, in

landing forces on the (Jold ('oast for

the purpose of waging war ag«in.-t

th<! King of Ashantee, without making
any sullicient pr<)vi.sion for preserving

tlie health of the troops to be em-
ployed tliere, have incurred a gravi;

reMpouMbility ; and that this llou.se

laments the want of foresight wliieh

has caused so large a loss of life.

The government regarded this motion
as a vote of censure, ami opposed it

accordingly. After a long dtdiate, it

was negatived by a mnjority of

seven. See also post, p. .'{40.

^ linns. Deb. vol. cxxxvi. p. OflO.

Ihid. pp.

Ihul p. ll^'J4.
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IN RESPECT TO THE ARMY AXD XAVV. r.9

abandon it, and to repose confidence in the new executive, who Precedents

would pledge themselves to introduce such administrative improve-

ments as were necessary for the vigorous prosecution of the war."

The House of Commons, however, having agreed to appoint the

committee, were unwilling to forego the inquiry ; and at length

Lord Palmerston reluctantly consented to its being nominated,

without any limit to its original scope and purport." The fii'st

report of the committee was a recommendation that they should

be made a committee of secrecy, but this proposition, not meeting

with general acceptance, was disagreed to by the House.P After a

protracted investigation, the committee made several reports, dis-

closing grievous mismanagement on the part of the authorities at

home and abroad, in the conduct of the war, and making several

recommendations for the iniprovement of the military organisation,

&c. On July 17, 1855, Mr. Roebuck moved the following resolu-

tion, based upon the information elicited before the committee :

'That tiiis House, deeply lamenting the sufferings of our army
during the winter campaign in the Crimea, and coinciding with the

resolution of their committee, that the conduct of the administra-

tion was the first and chief cause of the calamities which befell that

uriny, do hereby visit with severe reprehension every member of

that cabinet whose counsels led to such disastrous results.' The
govei'nment met this motion by proposing the previous ([uestion,

contending tliat the House had not the means of judging correctly

of the Crimean expeditic. "^hat the result of the inquiry had been

inconclusive, and confessedly incomplete, inasmuch as the com-
niitteo were precluded, from motives of state policy, from more
thorough investigations and criticisms, owing to the war having

been conducted in concert with our ally, the Emperor of the

French ; and that the present ministry were not responciible for the

original disasters, which occurred before their acceptance of office,

and had since been remedied, at least to a very considerable extent.

In reply, Mr. Whiteside urged that, according to the doctrine of

ministerial responsibility. Lord Palmerston, having been a member
of Lord Aberdeen's government, and having, since the recent

ministerial changes, consented to the present inquiry, was in fact

still responsible for the past transactions ; and that he, in common
with <^he other members of the late government who could be shown
to have been concerned in such mal-administration (and who were

now out of the ministry), ought to suffer the penalty of exclusion

from office. This view of the position of Lord Palmerston was
denied by Lord John Russell, the Attorney-General, Sir G. Grey,

and others, who contended that the responsibility for the acts com-

" Hans. Dob. vol, cxxx\i. p. 142 i.

- lljul. p. 1805.

p Ilml. p. 2088, vol. cxxxvii. pp.
18-63.
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expedi

tion.

Precedents plained of lay with the ministry of Lord Aberdeen, which having

Crimean been virtually condemned by the House of Commons, had resigned

office, and that Lord Palmerston was now the head of an entirely

new administration, and could not be held responsible for the

conduct of his predecessors. It was admitted by Lord John

Russell that, agreeably to the dictum of Macaulay, the member of

an existing cabinet who differs from the rest on a vital point is

bound to resign : but that ' while ho retains his office, he is respon-

sible even for the steps which ho has tried to dissuade his colleagues

from taking.' •! Further than this, he was of opinion the doctrine

of ministerial responsibility could not be applied, and it certainly

did not justify the condemnation of the head of one ministry for

the oets oi' a preceding ministry, because he happened to form part

of the same. In this view the House concurred, and after two

.jn^ .' debate, the motion for the previous c[uestion Avas carried by

i. lar^ majority.*' Reviewing the question dispassionately, it is

evident ! > v the decision of the House was correct, and that the

responsibility of Lord Aberdeen's administration terminated upon

their enforced resignation of office. If, as the result of parlia-

mentary investigation, further proceedings against any particular

member of that minlstiy should have appeared to be advisable, thoy

should have taken the shape of a parliamentary impeachment, or of

a criminatory address to the crown, agsiinst the offending indi-

vidual, and not that of an endeavour to affix a continuance of

ministerial responsibility for past acts upon a member of a new ad-

ministration.

On July 24, 1860, Sir John Pakington moved, in the House of

Commons, for an address to her Majesty for the appointment of a

royal commission to consider the existing system of promotion and

retirement in the royal navy ; and the pay and position of the

several classes of naval officers. The motion was opposed by

government on tbe ground that, admitting grievances to exist, it

would be better to trust to the Board of Admiralty, as the respon-

sible department, to effect the necessary improvements, rather than

to unsettle the navy by appointing an irresponsible commission,

Avhoae recommendations might excite hopes that could not be

realised. The motion was negatived on division. On June 12,

previous. Admiral Duncombe had moved for the appointment of a

select committee to inquire into the eojistitution of the Board of

Admiralty, and the various duties devolving thereon. Being opposed

by government, the motion had been withdrawn, but with tlu!

declared intention, on Ihe ])art of the mover, to renew it iji tlit^

following session. Accordingly, on !March 1, IH()1, the motion was

t Hans. 1)l'1). vol. cxxxix. p. lOHO.
' Coninions Dclmte.'", Jiilv 17 ami li), ISoO.
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ai^ain made. Meanwhile, on February 28, a discussion had arisen Prcccdmis

upon a series of resolutions in favour of a i-eform in the naval

administration, and a reoi-ganisatiou of the Board of Admiralty,

which were proposed by Sir J. Elphinstono, but, after a short debate,

were withdrawn. Anxious to conciliate the Mouse upon the tpxestion,

the government decided to agi'ce to the a')poiutment of a committee

on the Board of Admiralty ; not because tluy anticipated that an

enquiry would prove any great change in the com})osition of the

Board to be necessary, but because it might 'possibly detect faults,'

and ' prove that many misconceptions exist with rt^gard to this

great branch of the public service.' * They undertook, moreover,

to ' give eveiy possible assistance, in order that the enquiry might

reach every detail and branch of the Admiralty.' ^ The committee

was accordingly ajipointed. Four days afterwards, Sir J. Elphin-

stone moved for the appointment of another committee to consider

tlie (piestion of ])romotion and "retirement in the Boyal Navy, and
the pay and position of naval oHicers. This mr on was agreed to

by a small majority, notwithstanding the oppositi n c government."

But a week afterwards, this order was rescinde \ "wii 'u ut a division,

upon the motion of Lord Palmerston (the Pi-eniic^ ), the House being
' fully agreed as to the inexpediency ' of referring the question of

paying the Navy to a select conini.ittee. So fai as concerned tho

other portion of the cnqiiiry. Lord Palmerst i moved that it be an
instruction to the committee on the Board Oi /Admiralty to consider

the present system of j)romotion and retirenioit in the lloyal Navy,

and to report their opinion thereon : Avhich was agreed to.' Tho
eonimittee, however, after examining a number of witnesses, merely

reported the evidence, without expressing any opinion upon tho

matters referred to them.'^ No motion for the rea])})oiiitment of tho

committee was made in the following session, * a circunistanco

which has been generally attributed to a growing inq)ressiou that

the administration of naval atfairs had become more satisfactory

within the last two ycar.s, and that no radical errors existed wliich

called for the interference of Parliament.y On June 9, IHC:], how-
ever, the reappointment of the committee was moved for ; l)nt being

opposed by government, the motion was withdrawn, on an adjourned

debate, upon June 21. But im Febiuary 24, 1803, Sir John Hay
moved for an Address to the Queen on the ])osition of oflicers of tho

Navy in respect to promotion and retirement, declaring the same
to be unsatisfactory at present, and setting forth the principles

12(57

• Umi^. Deb. vol. clxi. pp. 1205, Ilnu.s. Dob. vol. clxv,

(;;!>«, 12(5:?.

pp. ('.2(5-

' Ihitl p. 121.^.

" 7I»;>. pp. I4.')8-M80.
' Ihid. pp. 1M8r)-l8SU.

» lhi,i p. (5.'5n, v„l. cl.vix. p. 7.')4,

vol. clxxi. |). (i(l7. But see vol. clxix.

pp. (iO.'t, 7(5it. And .we post, \u\. II.

' CouMuona I'i'per-i, 18G1, vol. v. c. 2, section, The Board of Adinirulty.
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Prpcodonts upon which it shoiakl bo amended. Lord Palmei'ston opposed tlic

motion, asserting it to be ' not altoji^otlier consistent with a proper

regard for the h'gitiniate f'uncti(nis of tlio House ; ' first, because ' it

was a dangenms course for the House to assume to itself adminis-

trative functions,' and also because ' it is not expedient for the

House to address tho crown to make an increase in any departuieiit

of the public expenditure. It is for the executive government, ujuju

its own responsibility, if it shoidd sec fit so to do, to propose to

T'ai'liament such additions to that expenditure as they may deem
necessary for tlie ])ublic service, and it is for this House to adopt

or reject them, as it pleases.' The noble lord, however, contented

himself with proposing, as an amendment to the (piestion, a rcso-

liitidii that this House, having on ^larcli 13, 1M()1, instructed a

seU'ct committee to ccmsider the ])i'osent system of ])romotion and

retirement in tlie IJoyil Navy, is of opinion that its decision should

be suspended until the suhject shall have been accordingly con-

sidered and reported upon ; and that a select committee bo appointed

to consider the said system, and to report their opinion thercdu

to this House. Sir John Hay acce])ted this alternative, and the

amenduient was agreed to without a division.*

On June 11, 1801, a motion was made in the House of Commons,
for an Address to the Queen, to be pleased to take into considei-a-

tioii tlie ])o.Tition of certain army colonels who had been promoted

to that rank for distinguished services during the Crimean war,

but whose case had been overlooked in the framing of some new
regulations in respect to regimental promotions, ' whereby tlieir

j)rospects in the service had been materially injured.' This motion

was agreed to without a division, the government having admitted

tliat the claims of these odiccrs had been unintentionally ovei'looked,

and consented to ap|ioint an oflicial departmental committee to

consider the same* This committee rcjKU'ted against the claims of

thest> olHcers, and the government confirmed their decision. The

(pu'stion Avas still pressed upcni the attention of government by

(luestions and motions in tlu; House of Commons,*' and on Aj>ril 'JH,

18G3, a motion for an Address to the ci'own to issue a royal com-

mission for the further investigation of the matter was ])roposeil.

Jjoi'd Palmerston deprecated tho interference of the House with

the detjiiled management of the Army, because that is no part of the

constitutioiud functions of the Hou.se of Commons, 'and was calcu-

lated to lead to vei-y olyectionable results ;
' but he jiromised, if the

motion were withdrawn, that a conmn'ssion should be issued. Mr.

Disraeli defended the motion as strictly regular, and as being no

infi'ingement of 'the constitutiimal pi-actice, entirely recognised,

Kosinicn-
tal pi'onio-

tion».

* Hans. Deh. vol. clxix. pp. 7oI- of iinviil olUcers, on Jinii! •'], IHiU.

784. Sou a lurtlicr niotion, by Sir » ihid. vol. clxiii. pp. '.(.'{H-U4-J.

L. I'alk, on tlic subject of pay, <S:c. '' Ifjid. vol. clxix. pp. '2&J, 11)47.
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(JiiartiT-

iniistiTS.

YiMimtiiiry

Ciivah-y

that it is not the Imsincss of Parliament to interfere with the govern- Pivcukntu

nient of the Army,' inasmuch as the proposed j)roccedintjf was by an

Address to tho crown. The motion, however, was withdrawn, in

faith of the ])romise made by the Preinier.*^

On ^Nlay 15, 1H(5;J, a motion for papers relating to tho condition

of rcf^imental quartermaster.s, ' though to a certain extent connected

with the discipline of the Army,' was admitted to l)c very proper for

the consideration of tho House of Commons, 'involving as it ilid

issentially a financial question.' '^ On June 21, lH(jt, an Address was

agreed to by tho House ofCommons (witii the consent of the govei-n-

nient) for an enquiry into the condition, pay, and allowances, of

regimental (puirtermasters.

On March t{, lH(ji, a resolution Avas lu'opuscd in the House of

Commons to declare tluit the discontinuance of the iissend)ling of

the yeomanry cavaby f(jr the customary training, during tho

pi-esent year, was inexpedient, and would bo detrimental to tho

(.'(lieiency of the force. The Assistant Secretary for War declared

that the government had been obliged to take this step, in order to

reduce the Army Estimates; but that they did not consider it wcndd

have the efl'ect of materially diminishing tho efliciency of the force.

I'pon division, the motion was negatived by a major't}' of one.''

Ihit the government, having been enabled to effect an unexi)eeted

,-:;iving ujjon the estimate for the cost of prosecuting the war in New
Zt'aland, afterwards submitted to the House a vote for the training

(»f the yeomanry, which was agreed to by a large majority.'"

On May 2, IHliT), a member called the attentitm of the House of

Commons to j>etitions from certain officers of the late Mast India

Conq)any\s army, C(nnplaining of a breach of faith on the ])ai"t of

the govei'nment, in the reduction of that force, and its amalgannition

with the Army of the Queen. The case of these officers had been

already discussed in Parliament; upon a motion for a eommitteo of

enquiry, the government had agreed to appoint a i-oyal commission,

who had reported u])on the alleged grievances. The governnuint

iiad undertaken to redress such grievances as might be subslan-

liatetl before tho commissioners. Nevei'tludess, it appeai-ed tliafc

the result of their decision upon the .several nuitters of complaint

was regarded by many as being jiartial and inadetpiate. AeeonU
iiigly, an Address to tlio crown—praying for the redress of all tho

frrievances admitted to exist by the commissioners, which had arisen

iy a departure fVom the assnranees eonlnined in eei-tain Acts of

rurliament—was ])roj)osed and eai'i'ied (against ministers) ; tlu;

Secretary of State for India contending that, as a whole, tlm (.-on-

• litiou of the officers of the Indian army hail l)ecn considerably

Indian

Army
OtlicLTH.

•• Hans. Deb. vol. clxx, pp. 873-870. " Uml vol. clxxiii. pp. 1.J7G-138S,
' Ibid. p. 177".). f Ibid. vol. clxxv. p. 40.
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rieocdcnts boncfitod by thn action of jrovornmont, On May 0, an answer was
roccivod to tlui af'oroHaid Addivss, stiitim; that diroctioiis should he

given Cor further cuuiuiry into this matter, in order that * aniple

redress ' sliouhl be afforded vvlierever it nii<;ht appear to bo necessary.

On May 15, the case of tlie oflieers of the hite Indian army was fully

debated in the House of Fior;!^;, upon tlie jn-esentation of a petition

from an otlicer in a Hond)ay regiment. It was then stated by tlie

Secretary of State for War that, in deference to the opinion of the

House of Commons, it was the intention of the government to

a[)point a new commission to investigate whetlier tlie gi-ievances

j)ointe(l (Hit by the hrst commission had, or had not, been removed.

R

On June 2l>, the House of (/ommons was informed tliat the new
commission had been ajipointed, and had comnu'uced tlieir labours.*^

Their report, dated September 14, IHtl^), wius laid before I'lirliament

in the following session. On August ('», 1H(!(», Lord Ci-anbournc,

the Secretary of State for India, informed the House of the con-

clusions aiM'ived at by the new Derby adnn'nist ration, foi* the remedy

of the grievances under which the oilicei's of the local army of

India hud so long laboured. These conclusions Avere afterwards

embodied in two despjitches from the Secretaiy of State to the

govi'iMunent of Indiii, (hitcd August f^, 18(>0.'

Mortiility On Mairh 20, lHi>(». with the consent of the government, a ^iclecl

ut tniops c(mimittee was ap])ointed by the House of Ctmimons 'to iMuiuiro

into the mortality of the troops in Ohina, the causes which led to

it, ami into the conduct of those depart nients of tin; gtnernment

whose duty it has been t<J admiiuster to the wants of tin se troops.'

This was no jiarty (piestion, but ai'ose out of certain unfortunnio

occurrences, in regard to which the Uiuh>r-Secretary for War stated

that the government, whilst they were willing to take the resj)oii-

sibility npon them.Hclves, considered it more advisable that the

8ul)ject should be investigated by a conuuittee.J This cimmiittco

reported, on July 2-t, the evidence they had taken on this subject,

together with their o|)inion upon tlu; facts before them. The nuiiii

conclusion at which they arrived was to the effect that, during the

summer of Irtdf), the troops stationed in China were ovcrei-owded in

barracks, and had very defective hos|)\tal accommodations, which

occasioned much sickness and loss of life. They acciuitted the War
Department of blame in regard to these ujd'oitunate r)ccnrrenci'S,

but recorded their belief that fuller instructions c.vplanalory of the

vii'ws of the impejual authorities respecting the needful ai'ranirc-

ments for the proper care of tho troo]>s, ' so far from limiting the

in Cliiiiu.

« Hans. Del), vol. cl.wix. p. 2?<(?. p. 207.

On the siunc <hiy the House ol ("din- '' Ihid. vol. clxx.v. p. {>2(>.

nion.s was infonuftl of (lie inleiitimi ' ('(inminns I'njx'vs, lS(i« 5, No. ').",(».

to appoint this eouimirf.sion. Jhid. ' Jbms, l)ol». Mil. cl.\x.\ii. p. l;17,
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discretion of the p^encral oflieer in command, woidd bavo enligbtencd Proccdfnts

luid Htrenj'tbened bim in its exercise.' ^

Till! milituiy law, as exercisod iindor tlic aiitliority of Martini

I'ailiameiit, and by virtue of tlic aiimial Mutiny Act,
^''*'"

toL^i'tluT witli tlic Articles of War, is not to bo con-

founded with that other branch of the royal |)rcr()«rafivc

which invokes the exercise of martial law under certain

j)cculiar circuiustaiices.

In the emergency of invasion an 1 insurrection or

rebellion, when the ordinary authorities, in any pait of

the realm, are unable to quell disturbances, and enforce

the operation of law by means of tlu; customary legal

tribunals, tlie crown is enlitlcd, by viitiu,' of its ancient

prerogative, to proclaim martial law. This power l)eing

invoked either by the Bovereign or her representative,

in any ])articular district, colon}', or ])lace, within the

realm, tlie ordimiry laws of the land are therein sus-

])ended for a time. It is the imd« bled ])rerogative of

the crown to decl.ire a stale of war, and our common
law of treason, of which one of the overt acts is levying

war against the crown, acknowledges that there uiay be

a state of \\"w 'oetween subjects and their Sovereign ; as,

for exami)le, wherever there is an armed insurrectio'i or

rebellion, against which the constituted iiuthorities of ilie

coinitry with .such aid as can be allbrded by the military

power, acting ill aid of and under the civil power' are

unable to co[)e. Under such circumstances, the crown

^ llcport, p. xii. Coninion-s I'nperri,

iHiC, No. 442.
' Tlic Icffiihtj' of iho f'n»))l()yiin'nt

(if ti(H)p.s, uiidiT the authority oi" tlio

(•i\il nin}jni.strale, and upon tlio rc-

H)i i<ilnlity of the Soorotary of State

for hi' Honui Dt'paitnuiiit, lin.s been
8iiim;tinK'8 iuipufrucd, as being eijiii-

Vfilciit 'o lilt! mtrotluction of niintiid

law and military govonnucnt. Jbit

this doctrino has lound no favmir
with the best constitutional authori-

tie.s, and it is quite inapplicable to an
army which, like thatol (ircat J Britain,

owes iiti very exi.sti'nce to I'arlianioJit,

and is directly subordinated to i]w

control of the civil power. It has

been hcdd, nion'over, that, in ca.''('9 of

eniertreucy, the executive ^overn-

nient may i,s.«iie a proclaiiintion em-
])uwerin<j' the iiiililiiry authorities to

aet fortlic supjtre.ssidiiol'rioiSjWitiiout

waitiu}; for directions Croiu a civil

ma^'i.-tratc. See Pari. Hist. ix. li'til.

(Queen's IJogulations and Orders for

the Army, edit. ]H.">, p. i>U7. Pren-

derirast, Jjiw of the Army, p. P'l.

l''inhi.son, Martial Law, pp. iv. 20
May, Const. Hist. vol. ii. p. 127.
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may proclaim martial or military law, until tlic rebellion

is sup})r<-'sse(l, and the (jrclniary power ol' the law can be

peaceably enforced.

When once martial law has been proclainu!il, either by

ihe vSovercign or her representative, an entirely absolute

discretion is vested in the military autliorities in regard

to their proceedings for the restoration of peace and

go'xl order. For martial law is a lex non scripta, and ' is

built upon no settled principles, but is entirely arbilnny

in its discretion. It ought not theiefore to be i)ermitte(l

in time of peace, when the king's courts are open for

all persons to secure justice according to the law of the

land.' Nevei'theless, even in time of ])eace, martial Imw

may be proclaimed and exei'cised whenever the oi"din:uy

U'gal authorities are una!)le to maintiiin the ])ublic peace,

and supi)ress violence and outrage; and it may be

continued in force initil the distuii)ances are ellectually

quelled, iuid j)eace and safety restored.'"

Miiiistirs Hut ministers of \\u\ crown, through whoso instru-

mentality resort should be had nndrr any cii'cumstauci's

to martial law, are resj)onsib!e to Varhanu'Ut for tijcir

conduct, aiul nuist In; able to jn>;tify ^le necessity Ibi

tiieir acts uiuli'r penalty of censuic, removal from ollice,

or im|)eaclnnent, if it should ])rove upon investigation

that tlieir proceedings had been uia-alled for or un-

warrantably severe."

[n 1H»».'), a royal commirtsioii was uppn'mh-d to tMU|uiro into tlic

("I'l'iimslaiu'CH under wliii-h inartiul law was procIaiiiUMl by (lovci'in'r

Vavv upon till' l)ri'al\iu^ oat ol' an inHnrrL'c'ti(»n in tim islaml ol'

.lainaica. in ('tiii'<tM|Ui'!HM' of the report of this eoniniission, ( Jovei imr

I'iyre, who had previously Ik-iii suspended, was reniovi-d I'roni ollice.

on account of his liasinjj; sanctioned an excessive and unjust iliahle

Hovcrily in the suppression of the insurrection; alth<ui^h, at the

'" llah', lli4. ('Diuiaeu l-aw, ]i. .'II ; Imt |S(!|,n. 170, ou Martial I.iiw

find seit [''inliiMnn on Maiiial lj;iw. in Aa.-^traha ; and articles na tli '

nans, Mcli, \(pI. elxxxiv. j). l<Mt7 .laaiiiica ca.-i-, in 'riin .lariat, \'i>v

" Sec Hans. I>cl». vol. clxxviv. ]))). .Innaaiv (I, .\jtril 7, .Iiuu' .'id, .laly -I

ls();i, IsD.i, I'oi- ahlc in>fuiiitiilH na lual L'S, JHittl. .\nil hcc llic cviiliiur

tlio ciiiixtitutiiinid rcslricli«ai-4 n|iiiu ).r'vca hy the .\tternc\ -dctwral l"i'

tluMMiiwn in jaiicliiiniia;.' nwu'liid Imw, .liinniica, ia papi'iH laid ln-l'orc I'lir-

Nce tlic Law ,Ma;ja/.inc for Nuveni- liauuiit on the .laiuaica ease ia iH)<!

ri'sponHi-

h\o I'nr III

»aiai'.

•laiaaii'ii

case.
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\ (Jciicml I'nr

III ln-rnl'i- I'lir-

'11 liwt) ill l'"^'»'l

same timo, pmiso was awardod to In'in for tlio skill, promptitude',

iind vigour, lie had iiiauili'slcd during its early stiigcs ; to tlu; cxcrfiso

(jf which (pialitii's its s[)C'ody termination was, in a great degree, to

!)(> attributed. This re])ort was laid Ijeforc Parliament ; and its con-

clusions met witli general approval."

We have next to considi-r the |)reroL'ative of merey,

which is a i)eculiar atti"il)Ute of I'oyalty, and is veste(l, by

statute, in tlu' Sovereign of I'inuland.'' All (Miminal

oflences are either aj^ainst the <|ueen's peace or against

her crown aiul dignity. ^^Iie is, therefore, tlie pro|)ei'

person to prosecute for all |)ublic oll'enees and breaches

of tlu! i)eace. Hence her preroj^ative of pardon, for it

is reasonable that that person only who is injui'ed shdiild

liiive the power of forLrivini;. Jhit this, like every other

))rero^ative of the Biitish crown, is held in trust for the;

welfare of the peo|)le, and is exercised only upon the

advice of responsible ministers. It is, moreover, sub-

ject to the control of rarlianunt, which has more than

once interfered by statute to limit and restrain tin' eflects

of a royid jjaidon.
'^

The exercise of the prei'o|,'ativi? of pardon is strictly

confmed to ci'iminal oU'eiici's, wheri'in the cidwn is ji

prosecut(>r, and does not exiend to cases of private

w^on;^^' Hence rjirliainent has no rij^'Iit to tiddress tlu;

crown for the release of a |)risoner coidined in }iaol on a

civil suit, or for contem|)t of coin*t, as it is beyond tlu?

power of the erown to dischar^^' such a person. Any
sucii application by rai'liament would be invokiiiLT the

e.xcrcise of an unconstitutiouid and aibitraiy power, in

tivr uf

nil I'lV.

l-i ciiiillniMl

til i-riiiiinal

(illi llfi'M.

vinjiilicai of law an I order Tnd ue severUv in casi'S

of this description, if imt capable of beintj i-edressed

by tl \v ordinal •y iciiai tribunals, can on ly 1 )e reiiiedleil

by a s[)ecial Act of rarhaUicnl,

TJt'pnrt (if .Fiimnii'ii t'mu. IXHa, ' Si.. //»»*«/. lluwyi-r, t'i>ii>i|. Law,
Hull"', hi'l). vnl. clwvix. p. I7(W». p. I7'J. Cuv, lii^l. C.l.i ,/,

'' Stilt. '.'7 lli'inv \ lll.<'. ->. And ' ( "iim- nl" .Inliii 'I'Iiiiiu^;.h.i|, Mirrnc

H.'.' C. .1, Unit, Kinj: c. Par.^onH. I ..f I'ailt. Isjo, pp. .|ni»s, .|.|((|. lit.:.-.,

SliuwiTs, L's;l. oOiiH. llrdiim'M 1*1'^', .Max.'liliid. p.ri."i.

' I'.ti'rs.li.iir, Ahiid.rnii'nl.ed. IHII, • S.n Miiy, CtaiMt. Ili.'^t. \> I
\"l. vi. p. 1.1. pp. 'J i-t-Ji''7m.
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piirdonH.
Until a very rcocnt period, all royjjl pardons were

granted under the great seal, upon the adviee of the

I'rivy Council. In coniplianee, generally, with tlie rc-

roinniendiition of the indge who presided at the trial,

the IVivy Council assembled to deliberate upon the cnsc.

Occasionally discussions arose on the question \vhelh(r

the crown should be advised to remit the sentence or

not, in which the king himself took part. Hut since ihr

comnuMicement of the ])r(»sent reign, this ])ractice has

fallen into desuetude, and the administi'ation of the

priM'ogative of isiercy has devolved uj)on the t^ecretary ^A'

State! for the Home Dejiartment, who is considered as

being directly and solely n-sponsible for the same." The

aL'i'cement of the Privy Council having become unne-

ces»Mry, this body is no longer consulted; but the

pnictii'e is now regulated by th«' Act ('» (u'o. IV. c. 25,

under which ])ardons, whether fice or conditional, may
be granted by a warrant under the sign-mamiMi, counter-

signed by !i Secretary <-f State, without the ne(^essity for

a more foimal instiument." Thus {ho Home (HIice,

which was originally employed tis a medium of en()uiry,

for the infonnalioii of tiie Sovereign, has gradually <le-

velojM'd into a (ourt of review in all criminal cases.

AlthoU'di it should rathei" be reuai'de<l as a court of niercv

than as a court of appeal, because the cnses wherein

the Secri'tary of State sits as a court of icview to re-trv

the prisoner, and to set ii'-ide verdicts, are exceedingly

rari\ For the most |)art the ficts of the trial are not

re-opened, there being seldom any doubt of the correct-

The fpicstion generally is, whetherness of the verdict,

it is n fit case for the inter()osition of the prerogative of

nu-rcy as a matt»'r of grace. This is a fpu'>tion that

no mere legal tribunal could divide, and it is one that

suitably behings to the cidwn, acting upon tlie advice

of a responsibh' minister to dett rmiue.*

IlaiiH. 1>((1). vol. clxxiv. ]>. 1 ls;{. I'linli til.

Jl>i<l. vol. clxw. p. LTii;. St'c an

iirtii'Io ill lilt' WcMlmiiiHiiT lii'vii-w

I'avl. IM), \. S. vnl, xii.p. nn.T
I-lvi.l I'lici' ul' Sir (it'orp' < ir<v,

fiir April IHU, on the I'rtTOfriitiv*' i»f llnnic Sorn'tary, nml of llic U'ni\\t
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In the oxorciso of this preroirative, the Serretnry of

State is called upon to pay ivuai'd to the nioi-al aspect of

the case, as ccjntrasted with the lesjal ; and he is also

(ihlijTcd to consider, to SDUie extent, the ])0|)ular feeling

in the connnunity at larLTe." The royal prero_!iative may
he exercised more than once in reference to the same

case; thus, where a person has been sentenced to death

Jul- a capital crime, and tlu' ])unishment has been com-

nuited to one of penal servitude for life, the ])i'i»i()Lr:.tive

may he suhseriuently interposed for tiie mitigation of the

sentence. J Jut this is oidy ilone in cases of an exceptional

character/

Whenever the crown is memorialised, through the

Home Secretary, for the remission of a capital sentence,

if any circumstances are stated in the memorial which

ought to have an inlhience u))on the decision, or any new
facts alleged, apparently in favour ol' the pi'isoner, it is

invariably sent to the judge, unaccompanied by any ex-

j)ressi()n of opinicai, ibr his re|)ort tluM'con. Fre(|uently the

Home Secretary and the judge confer together upon the

casi'. lU'sides which the Secretai'V has always the benefit

of the ability and experience; of the ju'rinaneiit Vnder-

Si'cretarv of State, in addition ti* anv (»ther information

he may refjuire to assist him in fi.udly adjudit'ating upon

the case. With this iiid, he is ii, a |)osition to assunu!

lull and sole responsibilitv for the advice lie niav tendisr

to th(! Sovereign in I'veiy such instance; and although

dissatisfaction is occasionally expressed in regard to the

decisions of the Home ( Mlici' when the j)rei'oi;aiive of

mercy is invoked, the current of enlightened o|)inion is

decidedly opposed to uny change in the j)resent practici?."

li(ail HrouLdiaJu, in his treatise on the ' Ihitish Constitu-

lion,' dwells at considerable length, an<l with grejit sagacity,

Fxorcisf of

this
I
in TO-

gutivc.

linn. S.W»ilpolo,ox-Hom<'Sfprt'tftrv, vol. clxxiT. pn. M'J, WUl.

lufiiri' llic Ciipiliu l*iii\if*liiin'ut C.nn- » IIhiih. I'l-l). vul. i-l.wxiv p. -infl,

ini-<ii>n, ill IS(lo. ,St<o diniiiHiiiH ' Sim- (lie Miiiiiiiury "f llir t'\ idincn

I'lipnrs, |H«MJ. nil litis milijccf, in tln« Ikopoit «if tin*

" Lord CluiiiiM'll'ir, nnd otlicr^i, in Cunni.i.sioii on Cnpital I'liniMliniciil,

iliilmto uii llull'ci uiMi'f lluiid. lh\). ill l-^d'), pp. xvii, -xix.
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Lo*^
. upon tlio i)i-iiicii)l(\s wliich slioir'^ iiifli'vMr'o tlic cxcriitiv

on tiii-. jiovuninu'iit HI tlic exercise or the ^;i >',oiiiit ve o'. pai'donniu-
piviv-

^jj. (.,)H)iiuitiii<j: tlie sentences of ; rimiiial; lio inns iin his

observations witli the following wci'^ht-/ v/ur<ls :
' It seems

luirdly necessary to add tliat no interference of ])arties in-

tei'csted, ])ohtically or personally, shonldever be permitted

with the exercising of this eminent function of the exe-

cutive government. Absolute monarchies ofl'er to our view

no moi'e hideous features than tiiis jiioss j'crvcrsion iA'

justice. Nor do poj)ular governments present a less

hateful aspect when they sufler the interference of the

multitude, either by violence, or through the press, or the

debate, or any other channel in which clamour can ope-

rate, to defeat the provisions if th'j law.'
*

wiioiiP:u>^' It is only under very excei)tiontd and extraoi'dinary

I

'M'i'''iiit(/r-
<-ii'i'in'i^tances that any iutin-ference by either House Ol

JlOSi'.

y

l*arliament with the exercise of this prerogative is justi-

fiable. It was said by ]\hicaulay, that ' ho would rather

entrust it to the handh of the very wo.st ministry that

ever held ollice than idlow it to ho exercised under the

dirrcti»)n of the very best House of (jommons ;

'*' and by

'{r^ir liobert IVel, that he would leave this prerogative in

tlu' hands of the executive, considi'iing that it was the right

and duty of the House to interfere only 'if there be a

suspicion that justices is ))erverted for corru])t ])urposes."^

J)U* while dir? ; .iiti'rference with the di^^cntion of thi>

orowri m the ex' ' :se of the paidoning ])ower is «tuly

warranted in extreme cases of manifest injustice, it is

competent for Varliament to receive pi'titions from or on

behalf of criminals imdcr sentence, and, if sullii-ient cau'^c

is shown to justify enquiry, to appoint coimnittees for that

])urpose. A Mr. I'almer, who wascondenmed for seditious

])ractici's, by the High Court of Justiciary, in Scotland, in

17!>4, [Jetitioned the House of Commons complaining of

• Hr..ii;/liam, Jl). Cm. '.VMUVV.K '' IIuum. H-h, (.'I) yul. Ix.wiv. p. Wt>.
' Minor i.f I 'mi. Is;jr), p. l.')Sl.
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die illejTality and undue severity of his sentence. The
reception of his petition was at fir.-l Ojjposed. hy ?»[!", iitt,

us being ii'renularand u)iiustllial)le, but after an adjourned

debate on the question, it wr agrei-d to witliout a division.''

Since tlicn no objection lias been offered to the rece[)tion

of petitions from or on belialf of j)ri><oners com])laininu' of

dieii' sentences,of tlieir treatment by tlie court, or in prison,

iiiid prayiuL,' relief, or for the remission of their senteiK.'es."

It has not been unusual for enquiries to be madi; of the

jidniinistration in rarliament as to the circumstances at-

tending the impositi(Hi or remission of sentences imj)osed

cither at the assizes or by local criminal courts having

nummary jurisdiction, so as to aflbrd the ministry an

opliortuiiity of explaining erroneous imj)ressions in the

])iiblic mind.' l>ut the government exercise their own
discretion as to whether they deem it expedient to reply

to such questions or not. On one occasion, an answer

was refused to be given to a fjuestion of this kind, because

it would be likely to lead to debate; and because, 'as a

general principle, it would be inconvi-nient and unusual

tu lay before ihv House the giounds on which that dis-

cretion proceeds which dictates lenic'iicy or severity on

the part of the res[)onsible advisers of the ci'own.'

"

'' Pari. Ili.st. vol. xx.x. pp, IMD- 2)^, ]f^('d, riujuirv whh iiiiult in tiifi

ll(!l. Iliiii.sf III" Lords ill tilt' ciiHcuf WatHi.;'
' Soi! Iii'li'X t'» riit)lio Pt'titiiiiiH, aii<l ntiicru, coiivit ttd for a crimi >.

IIiiiisu of Coiiuuon.s; and .sco tho oH'cnce, in* to wiiKtlicr, uikUt tiit'

j)roc(>odin(r« on n inolinn for an :Vii- peculiar circuin^tancos utli'udln^' it,

dri-'M t«i till' crown for tin; rriiioval of tlio Ilomi' Smi'tary wiin dispo.-n d to

n stall- pri.«oni'r fiuiu iino placo of riiniiiiiniul tlu' I'li^miTM to tint royal

(•niiliiit'nii'iit to anotliur, ' wliort) ho clrini'iKT. It \uw rrpliid that ilm

iiiiiy not bt' siihjntcd to till! troatnii'iit ni'\v.-.iiiij)iT n-port of tli'' triiil sva^* not

wliicli III now I'luliiri's. Minor of wtriiliy corrr. t, and thai ' up to that

i'ml. JiSlO, p. .'{."i.'M. tiiiii! no pctitii^n on lidialf of tln-.-^o

' Mirror of I'arl. Is;i5, p. L'ol 1 ; nun hud hmn rt'CL'i\L'd by tlu' Si-c-

/W. lH.{7~H,p.:»;t5l. Mans. Il.ib. \,.l. n-tnrv of .^tati-.' Ihid. vol. cl.wi.

clxiii. jip. I'iJI, l-'LT). Jfiid. \i>\. ]>. L'.'l'i. ( ' April l' I. ixC.l, a dihato

rUiv, pp. \7'M, IS:.'!. arosn in tin- II.ii:-i' of ('oininini on a
" Mirror of I'arl. 1H|0, p, 170i'. motion for paprrs tomhin;.' tho ro-

\ similar nply was ^iviMi in tho mission of tln> scntt'iuo of .Irssio

ItiiiM. of holds, on Aiijjrnst 4, ISdJ, .Marlanchlan I'T tho ( ilaw;.' ov niiirdor.

ill till' rasi' of W. lii'i'diniin. Hans, Tlif IIomh' Sf, rrliirN .'>ir (iior^'i' (in y
i'l'ii. Vol. clxviii. p. 1 1S7. On .Nlarch wiw svillicjr to p,-odui;u the papi'r.s,

I'jK|iiIrii')<

of Mlillis-

li r.i.
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TIic following precedents may be addueed to confmn

and illustrate the doctrine above set forth.

In 17*.M', upon tlio conviction of J\Iuir, I'tilnier, and otliers, for

Rcditious i»rjicticos in Scotland, under a law peculiar to that kiiij^^doni,

and wlucli was more striuijent than the Kn^lisli law on the same

Kuhject, ilicy were sentenced to ti'anspovtatinn for fourteen yeais.

Their ease was warmly espoused by the Whiji; party, and ijord

Stanhope, in the House of Lords, moved for an Address to tlu!

kinf;^, rein-CHentiiipj that it was tho intention of the House to proceed

at once to examine into the (Mrciimstances of the con<lemnation and

Kentenee, and prayijiijf that meanwhile execution of the sentence

inijifht he stayed. This motion was eharacterisetl by the Lord

Chancellor and otlicr law lords as being unprecedented and un-

warrantable, an imju'oper interference with the course of criminal

justice, and a departure frmn the constitutional course which pcr-

niitteil jtersons iij^gric-ved l)y a seidi-nce themselvis to ju'tition the

crown for redress. The motion was nepitived on division, the

mover alone v»)tin<^ for it.** Soon aftei-wards, the question Wiis

Rid»mil(ed to the ]lous(! of Commons, by Mr. Athim, a learned Scoleli

ad\()( ale, who, in u most elaboi-atc speech, iiltcmjited to jirove the

ille^idily of the trials, and contended that the sentences imposed liiid

been niijustiliable and excessively sev'crc;. Hi! moved for various

documents in suppoit of his allcpitions, and also for an Address to

the kill!/, in wiiich he reca])itu!ated his reasons foi- rej^'ai'dinj/ the

senti'nct's as ille^'al and oj»pressivi', and |trayed that, in consideration

thereof, his Majesty -(mid l)o graciously j)lea.sed to exercise tlut

royal prerogative of mercy on behalf of the pi'isoni'rs. This was

opposi'd by the ministry, who maintained the legality and ]»i'opricly

of du' sentences, antl defended the conduct of the jutlges. (Jii

division iht; motions were negatived by large majorities.*

but fcarrd thiit tlioroby *a ciiuij/er- trenwm, wore pontencod to trans-

vies pr-'ci'iicnt tniirht ho e.st[ihli,sli('<l.' jxirtation. It wii8 oontendedhy soint!

Ill' lidded, thai it woal<l ' he hijrhly that the law iia(nj"('ii .straiia'tl iipiiaMt

iiicoiivciiii'iit for the jnd)lic interest, the prifoiiciM, and that tln-y win'

if this Ibaiso i.<> to Id'coiiu' a coMrt (ntitltd to pariluM, as an act of rijilii

of appeal in criaiiiial ;a.-<i's.' Jhid. and juMliec. Ai'i'nr«lin|.dy on liii.s

vol. rlxx. p. V\'o. The motion was (.Toinul, and irrrspeitive of any ri'-

wiliitlrawn, hut ufterwiinls the tVit'iict' ;o llic pn'ro;jativt,' of mtrcy,

trovi'mnit'iit laid tlie papers on tho the House of Connnons wa-* moved
t Cilo. Counnons I'aptTs, lS(t,'l, vol. to addres.s the crown to frrnnt tlieai a

A.iv. pp. L'CiH^ 'J7\, RKJ. See also free pardon. This \iew was declared,

lliie . I>ih. vol. cixxiv, p. IlTO. en tiie i)ait of the pivcrnnieiit, to he

''
i iirl. Hist, vid, XXX. p. 12'.lS. wholly unfounded, imd proof was

' /<«/. pp. 1 1H(1- ir)7(5, Connnons nddiiceil of the lo^ndity ot tho nen-

,'oiirnals; vol. xlix. pp. .'llM-.'tir). In tenie ; whereupon the motion was

b"^ 10 a ca^ie occurred of a similar de- nepiiived hv a hirp- niajoriiy.—

f.riplion. .Messr.s l-'roftt, Williams, .Minor of I'urh iHJl), pp. 10f*7 l'ic)7.

uMii JoniM, itiiviiig bcun convicted of
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On July 11, 1820, Lord Jolm Russtdl moved an Address to tho

kiiif?, foi" the liluM-ation of Sir Maiiasseii liope/, then in prison under

sentence of the Court of Kind's Heneh, for l)ril)ery and corruption,

at the suit of the House of Conunons.J Tho Homo Secretary (Lord

Castlerea(fh) opposed the motion, sayiinj^ that ' whether tlie law sIkjuM

have its execution was the pe(Miliar preroi^ative of the crown, and

the responsible servants of the crown ('ould not be justified in

rucommendinj; the interposition of the royal mercy upon tin; mere

KUgi^estiou of that House (ho spoke it with jierfect respect) any

more than upcm the ap|dication of the linmblest individual of tho

land.''* AtU'i" some discussion tlie motion was witlidrawn. Never-

theless, the strong expression of fcelin;^: in the Honse in favour of

l/ipez, on account of his advanced a;j;e, and the cxtenuatinj^ circum-

stances attending; his case, led to the mitigation of his sentence, and
he was shortly afterwards released, liaviuij: been in custody only

eii^dit months, iiisteiidof the two years for which he was condemned.'

On April 1:5, l>-i2'.*, the Earl of ('lancarty moved in the ll()us(> of

Lords, for certain (hicuments in the cose of Mr. ^Macdonncll, who had

lieeii sentenced to imprisonineiit for IIIujI, but had been pardoned, in

the kin<.;;'s name, by the liord liieutenant of li-elaud, under ciri'um-

slauees which, it was currently reported, did not wai-rant any

atii'idf^ment of his term of imprisonment. The papers a.skpd for

would explain the facts of the ca.se. The Duke of NVelliiif^ton (the

I'iciiiier) opposid the motion, lie stated that cases of this kind,

tliniiirh not entirely exempt from the impiisition of Parliament,

(iiii,dit to be least liable to enquiry by either House of any of tho

royal pierojratives ; that, in tin; present instanoe, no sullicicint par-

liamentary f^riMind had been shown to warrant the House in do-

partiiii,' from its 'usual practice and principles not to eT;i|uire into

the exercise of this branch of his Majesty's preniLrative.' The Duke
was Ibllowed by the Lord Lieutenant himself, who justilied his con-

duct towards Mr. Macdnnnell, alle^^in^ that tlie iiiiilter had birii

tliiiriiu'''hlv investiiratcd before the roval eleineiicv had been exteiidi'd

til him. The motion for pajicrs was iu;/alived without a division."'

On Anifiist (>, IH;{'J, liord nroii^ham proposed, in the House of

bonis, some resolutions respect inij' the adminiNtnition of criminal

justice in L'tdand, more particularly in respect to the principles

wliich should ;i'uid(! the exerei.se of the preroj^^'ative of mercy, and
declaring the mode in which this prerogative ought to by ud-

Propcilints

Sir .M.

I/ird

bii'iili'tiiint

of livliind.

r.iird

Ii iiu'm rt'-

HulutiuiiH.

^ ('iiminonH Journal.'^, vol. Ixxiv. pnrdniifd. I'upors cxiilnnatiiry of thcj

p. 'itlO. cas<! With niuvid fur in tlin llou.so

' i'lirl. I»eb. N. S. vol. ii. p. '<M\. of (NniiiiKUi.s, and j.-ranted by tlio

' Miriiu'df Pari. I'^li, p. IM)4. jroveriuiu'iit, hut no lurlhcr jinH'ci'd-

'" llml. b'^L'tt, p. iJ'io. Put sec ill),'.-, wijc had tlicrcoii. I'arl. J'eb,

ilio cH.sc of Waller Hall, cnuvicti'd vul. xxiii. jiji. t»i7, Jt.'il.

"f iiim-dcr in 1^12, and aftcrwiirds
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ju'Ihuiicih

rrccidonts niiiiistcrcd. Notwillislaiulint^ <lin opiiosifion of govcmmont, tlicsc

rcsolulioiis -woi'u Jifjfrccd (o. On llio luliowiiiLf (lay, lioril Joliii

JliisHoll (tlic! l*i'oiuiri') lulvorti'd to (liis voto, iiiul Ktuteil that tlio

proposed practieo in the modu of exiTcisiiif^ thi* prerojLfativc of ineiry

was uflci'ly inconsistent witli that wliicli liad heen hitlicrto pnrsiuil

by SccTL'taiic'S »)f State in theii* rceoninieiKh'tions to the ci-own, and

iVoin which it wt»idd he exeee(hnu;ly inconvenient to depart; and

that it was not Ins intention to make any alteration wliatever. If,

instead of resolutions, a Hill liad been ])assed, then of course lie

wouhl be bound to obey the law. Meanwhile he should consider

liiins(lf justilicd in adhi-rin^ to the present practice." Accordiiij^dy

upon an encpiiry beinjLj made of tlu* ministry, at the iie.xt session,

wlu'llui' a certain commutation of sentence had taken ])laco in con-

I'ormily with juMuciples set forth in the aforesaid resolulions, they

jleciiiied to j^ive any answer. At the same time it was observed

that, if ji formal motion were made on the subject, the government
woulil be prepared to discuss the (piestion."

On ^lay 'J"», ISlI, Mr. Duncombe pro])osed an A(hli'css to the

(pu'cn, prayiiiii^ her to take into her nu'rcifid consideration the cases

(»f all persons coidincd in lOn^'land and ^Vales for political olleiK-es
;

« referring specially to those nn'sgidded men who had bi'cn led astray

- by Chartist leaders (now undergoing sentence of banishment), and

were sulfering the |)enalties of tin; law. Vii'wing tlie obji-et of the

motion to be an attempt to obtain from tlie crown, thi-owgh the

inti'rposition of the House of Commons, a reinission (d" tim sen-

tences of these j)risoners, Sii* IJobert Pt'cl (although at the time in

Opl»osition) strenuously opposed it. ITo urged that the considera-

tion of such cases shoidd be left ' exclusiv(dy with the crown ;' that

the governnu'nt, in exercising the |trerogative of mei'cy, 'might not

to be inlluemcd by any opinion which the lb)use of Ciunnn)ns might

express ;
' ami he asserted it to be a dangerous pi'i-eedent for tlie

House to ' feller the discretion and judgment of the crown by

expressing any reconnnendat ion on sin-li snl»jccts.' Acting on this

principle, when Seci'ctary of State, he had himstdf resisteil a nintion

foi- an Addi'css for the remission of the rennuning term <>{' M i-. Hunts
imprisonment in Ihdiester gaol ; which was an attempt to induce tlic

House to depart from that whli-h had been ils unvaried j)ractici'

ever since the {{evolution, nanudv, that m)lliinLr but ' circnmslances

id' an ovcJ'wludming nature should tempt tli<' Housi^ to intei-fcic

wilh this most important pi-crogative.' •' iioi'd ,lohn Kussidl (liie

('(donial Secr(dary) also opposed tlu; motion, and pointed out tlie

geiiei-al ill eU'ects of suidi an inti-rlei-ence on the ]»art of the Htaise,

nllhoiigh adnillling that there might bo exei-ptional cases. Tlic

.Mirrnml' Tail. Is;!!». p. .|S0;{.

Iljid. ]Ni(l,
i>i).

17(1-', 1717.

I' Purl. Dih. N. S. vol. vii. p, ;il,
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motion for tho Address was ncn;ativcd by the casting vole of tho

Speaker, who stated that ho considered tho proposed vote was an

in(ei'ference Avi(h the royal prerogative.''

On March 10, IH ICt, Air. Uunconibo proj)osed an Address to (ho

Queen, that sho wonhl bo graciously ploasoil to consider the recent

petitions to Parliament in lavour of a restoration from exile of tho

state prisoners Frost, Williams, and Jones ; but Alai!aulay, Sir

lioln-rt I'eel, Lord John ilnssell, and other leading statesnu'U, while

admitting (he abs(raet right of tho House to advise as to (he cxer-

ei.se of this or any other prerogative, all concurred in op])osing tho

motion, us being of a dangerous tendency, and a ileparture from
the rule impose<l upon themselvi's by (he discretion of fornu-r

llouscisof Commons, of non-inti li'ereiice witli (he exiTcuse of eer(ain

pi'crogatives, which shouhl be left to the uid'ettcred disere(ion of tho

crown. The Address was negatived by a largo nnijori(y.''

On Juno o'*, lS(I|., it was moved, in the JIoiiso of Lords, to

resolve (hat, considering the extent (o which agrarian on( rages pi-c;-

vail in certain counties in Ireland, and ihe dillieully which exist.s

in obtaining convictions for such otfences, this House is of opitdon

that tho power of the Lord Licntcnant of Ireland to remit the whole
(ir a portion of tlu! sentences of persons convic(ed of such crimes

should be exercisi'd with greater care and circumspection; and (his

I louse observes with regret (hat tho Lord Licuteiuiid. ordered (ho

ri'lease of certain prisoners (therein named) under sj'ntencc for an
atrrarian olfence, upon grounds which appeal* to be insullicii'nt. The
inntion was opposed by the governnu'nt, on the ground that nothing

sliould induce (he llou.sc to agree to such a motion unless it couhl
he distinctly shown ' that tlu're had been a very gro.ss want of dis-

cretion in the administration of the prerogative of nu'rcy, or that

llie po'scni exercising it had been intbu'ueed by some coi-rnpt

iMolives.' • Tin' si'use <d' the House was evidently agaliist tho

laotion, and it was withdrawn.

In 1h;{H, however, a case occurred of sunicient gravity and im-

pni'tance to give rise to discussions, in both Houses of Parliament,

iis (ii (he cireums(ances under which (he prerogativi! of mercy had
lieeii exercised, and which led (o the appointment of a commitleo

of empiiry by the Hous(t of Commons. A person of tlu' name of

Thom had been convic(ed of perjury, and sentenced to transporta-

lion Cor six years. Shoi-tly after conviction, it was discovi-rcd that

lie was insane ; he was thereupon transferred to a lunatic asylum,

rnccJi'iits

I'roNt,

Williiiins,

ami JuMcs.

'/

llKV

' Mimir (tf Pari. iHll.np. |s<)|- is;',:), p. ]r,{\fi; nml the ca^o of tl
(\t» ..I I l.t.iik I'"!"' <« I' _• II Itl

lu

S.'f also \f*:]\), p. 17b")

Ibvas. Del). (.'{) \ol. Ixxxiv. jtp. vol. Iwi. p, SA',

('iniiiiliiia |irisnni'rs, liauM. |>i'1i. (.'!)

Tir)iil

I.ii'Utcnaiil.

of iroiiiad.

'i'lioia'a

•asc.

^^1 IL'l. Sec also, till' ea.Hr of t

li'iiclu-.-jlur prisoners, .Mirror of I'url.

Hand. l)oh. vol. clxx\i. p. i"Sl».
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rrccccli'iits whore lin remained four years, when lie reeeivetl a free [Mirchni, niitl

was (lisfhar<;o(l. Not lon;^' al'terwanls, his insanity asKniucd a more

violent aspoel, and ho heeamo coneerned in a riot, which led to

Horioua Iohs of life, ho hiniHelf also beinu; killed. TIuh sad eutas-

tropho was brouj^ht under tlio notieo of Parliament, and doeiunents

explanatory of the ease were ealled for in both Houses. A motion

for the ajjpointinent of u eonunittec; of eiupiiry into the eireuiu-

stanees attendin<^ tlio discharge of Thorn was submitted to tlit^

House of Conunons, the mover eommentin','' sisverely u|)on I lie

conduct of the Secretary of State (Lord John ilussell) in exer-

cising the prerogative of mercy in favour of such a dangerous cha-

racter. His lorilship made a satisfactory explanation, but ac(|uiesce(l,

on the part of government, to the ap|)ointnu>nt of a committees

of en(iuiry.* The committee i-eported merely tlio nu'imtes of evi-

ilciice they had taken, which sulliced to ac(piit the govcrnnn^nt of

any blame in the transaction," and no further discussion or ])ro-

eeedings took place in the matter.

TIk.' \\vx\ ])r('r()n'ativo \virK'li I'laiins oiiratU'iition is tliat

wliicli Jtijpcrtaiiis to the kiiiu" as the fountain of jii.stice,

inp justuo and <rLMu;nil conservator of the i)eaee of llie I'eahn. S)
iiiul pre- ... , .

»(rviiif,'ilif far as the maintenance of the jmhlic peace is concerned,

jumv! ^^'^ appointment jind jurisdiction of oflieers to ])reserve

tlie same are jjrincipall} reguhited by statutes, "which

are achninistered under the «feneral supervision and

responsibility of tlu' Home Secretary/
' By tlie foimtain of justice, tlie law does not mean tlu;

author or original, but oidy the distributor. Justice is

not derived from the king, as from his free gift, but he is

the steward of the public, to dispense it to whom it is due.

He is not the spring, but the reservoir, from wlu-nce right

and cfjuity are conducted by a thousand chamiels to every

individual.' It is an inidoubted j)rerogative of the crown

to erect courts of judicature ; nevertheless, the crown

alone cannot erect a court, or enable it to proceed, other-

wise than aeeordinu to the common law. Thus the co-

tive ill iitl-

miiiistiT-

» Mim.r of I'ail. 18:58, pp. 4r)(\'J, poo Knight's Iliwt. of Kiig. vol. viii.

5117, \'c. pp. •n-_>-417.

" SfsH. Tnpors. IF. of (\ ls;i7-8. " d.x, Inst. f)'.>2 ; and sec p<><t,

vol. xxiii. j». .'i'V't. I'or a cinMUii- Vol, II. c. 2, IJn the Home Siciv-

Htiintial nnrmlivc nf the cnrccr of tiirv'.s Oillco.

'riioiii, (tlids Sir ^Vi[lillm t'uiirtiiiiiy,
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ui)erati()U of rarliamcnt is indispensable to en;d)le the

crown to erect a comt of civil law, a \'ourt of ecjuity, or

a new court with a new jmisthciion."' Moreover, the

expense attending the administration of justice must

necessarily be defrayed out of moneys which have been

votetl by rarliamcnt. When any new courts of justice

are re(iuired, it is usual to establish them by sUitute, so

tiiat rarliamcnt, havinj.^ concurred with the crown as

to the necessity for the .siine, tire morally boimd to ap-

Cu-iipmi*

tion of

I'arlia-

llU'llf

tliuri in.

th dful )lies for th Ineeaiui su[)plies lor tlieir establishment i

!?upi)ort.*

The «,n'eat fiuiction of rarliamcnt has been declaivd

to be ' the maintenance of the law and the redress of

orievances.' ^ ]n jui olficial report from the pen of

I'Mnnnid JUu'ki', tluit eminent and })hilosophical statesmsm

claims for the Connnons of Great ]h'itain, in rarliamcnt

iissi'mbled, that it is ' one of their principal duties suid

functions to be observtujt of the courts of justice, jmd lo

take due care that none of them, from the lowest to tlu;

ITiLihest, shall [mrsiu; new cour.><es unknown to the laws

and constitution of this kingdom, or to equity, sound

k'L'al policy, or substantial justice.'* The c.\|)ress j)ower

which is given to the two Houses of rarliamcnt by

the Acts 12 & 13 Will. III. c. 2, and I Geo. III. c. 23 to

address the crown for the removal of judgivs from cilice,

who are otherwi.se declared to be irremovabli', points in

like manner to the duty that (U'volves upon Ptu'liament to

watch the course of tlx; administration of justice." In

tlu' words of Sir Kobert Vcel, rarliamcnt ' h:is not only

the right to address the crown for the removal of a par-

ticular judge, but, in cases of mi.sconduct, it has the right

I'roiii'il-

iiins

ni^iiiiiHt

.IiuIlth.

* llowyer, Courtt. Law, pp. 170, IV. .'10.

in, IlKJ. * lit'port on 1,Olds' lVi)C('etliM;.'a

" lliins. IV'b. V)l. elxi. pp. TjlO .">I2; on Mr. Ilastin)/H' Trial. CunMiinnH
iiiid SIC Sniith'rt I'arl. licnienil). I-^OI, .Imirnuls, \((1. .\liv. p. .')I7.

p- Is. • Suiilh'd Tail, lionieuili. l^tlO, n.

• I last. J), 11. Hot I'arl. 1 lien. 'S.V2.

vol,. I. A A
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Limits of

piirliiiiuoii-

tary iiittT-

positiou.

Crimina-
tive

in Piirlia-

mcnt.

of exercising a supei^intcnding control over the manncn-

in which they discharge their duties, and to institute

enquiries relative tliereto.' ^ 'The judges of the land act

under responsibility ; and any misconduct of which they

may be guilty may be enquired into, and animadverted

upon, by either House of Parliament.'
*=

But in the discliarge of these high inquisitorial functions,

Parliament has prescribed for itself certain constitutional

rules and limitations, to prevent luidue encroachment

upon the independence of the judicial oHice, which is in

itself one of the main bulwarks of English liberty. And
it devolves upon the advisers of tlie crowu, as those wlio

arc peculiarly responsible for preserving the puiity of

justice inviolate, to guard against tlie intrusion of party

influences in any proceedings of Parliament in matters

affecting the administration of the law.

It is, in the first place, tlie invariable practice of Parlia-

ment never to entertain criminative charges against any-

one, except upon the ground of some distinct and definite!

basis. The charges preferred should be submitted to tlio

consideration of the House in writing, whether it be in-

tended to proceed by impeachment, by address for removiil

from office, or by committee, to enquire into the alleged

misconduct, in order to afford full (uid sufficient oi)[)or-

" Hans. Delj. j^.l) vol. Ixvii. p.

lOOC). Seo tlio discussions in both

Houses of PfirlianiiMit in n^g'ard to

tlic litness of Chiof .Iiistico LclVoy to

continue! to prcsido over tin; Uoiu't of

QuiMMi's Boncli in Iroland, wIumi ovor

ninoty years of ajro. (Ihid vol.

clxxxii. p. ](W.); vol. clxxxiii. pp.

So."}, 778.) His lordship resiguud his

Beat on tho bench very soon after-

wards, wluni the Derby adininistral ion

took oillce. (Ihid. vol. elxxxiv. ]). .s:].").)

' Lord Chancellor (Janipbell, If;in-i.

Deb. vol. clxiii, p. 8:24. See intVu-iual

discussions in the House of Connnons
On certain expressions used by an

IrLsli Judge in open court. (Mirror

of Pari. 1833, pp. ;',lt:.'o-3'.):>7, and

Haas. Hob. vol. clxxviii. p. lOii.)

F.iinuiry ro,spoctin)x the lan;.,''un,i.''o ami
demeanour of a Vice Chancellor, in

open court, in a recent case. (Iliin.-*.

Del), ycd. clxxii. p. 871.) Enquiry
respi'ctinn' the undue soverity of cer-

tain stntencos parsed l)y tiio Dy.

Asst. .ludi^'oof the Midillesex .Se.s.sii)ns.

{rf)iil. vol. clxxv. p. 100 1.) Hee a

del)ate in tlie Hou.se of Lords, on .Mny

2^, 18()(i, in reirard to undue .seve-

rity allegetl to have been e.xercisi'd

by th(^ local g-ovornment of 15ond)ny

towards one of the judjj'es of the

C'ourt of Small Causes therein, wIhlso

conduct on tho bench had bdMi

complained of by a .Sdlicitor of tln'

court.

N
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It is also highly kregular to bring into discussion, in Mutftrs

either House of Parliament, any matters, whether they '^"^^J"'^^'^''-

relate to civil or criminal cases, which are undergoing

judicial investigation, or are about to be submitted to

to courts of law ; as it leads to the imputation of a desire

to interfere with the ordinary course of justice.^ This

observation applies with additional force to the House of

Lords, which, being itself the higliest court of judicature,

should carefully refrain from prematurely and prejudicially

discussing the merits of a case that has been assigned, by

law, to the consideration of anotlier tribunal/ If, upon

grounds of public policy, it should be expedient to insti-

tute a debate on a question of this kind ; the House

should nevertheless refrain from asking for papers to be

laid before them, in any case that is waiting for trial or

undergoing judicial investigation.*'

Complaints to Parliament in respect to the conduct of Conduct of

the judiciary, or the decisions of courts of justice, should \l'f,^^

°°*^

not be liffhtly entertained. ' If there is a failure in the jiHt'itiy

, • . 1111 puiiurdt

administration of justice, from wdiatcver cause, affecting

any judge, both Houses of Parliament may address the

crown, to remove that judge from office.' ^ But it lias

been weU remarked, by Lord Palmerston, that ' nothing

could be more injurious to tho administration of justice

than that the Iloute of Connnons should take upon itself

^ Ca.'io of tho l^i.shop of Bath and
Widls, 18o2. Hans. ] Hib. vol. cxxii.

pp._ 4(55, Oia, U4H-{)r,.'i. Caso of

Chief Ju.'^tice Monahan. Hans, Dob.
(II. of Lords) Jnne 10, II, and 1.'$,

18GI; and again, Ibid. vol. clxxviii.

p. lUO; and (SCO Mr. Wynn's ob.'^or-

vittions in Pari, Dt'b. ^^.'S. vol. xiii.

p. lL'4S).

' Mirror of Pari. ISMI, pp. 2'50,

o2.'}. Hans. Dob. vol. clxiv. p. T)!')!!;

vol. clxv. p. l/3u; vol. clxvi. p. lOU.

Case of tho .**eizuro of tho ' Alexandra/

Ibid. vol. clxx. p. 709. Parliament
cannot constitutionally ontertaiii mat-
ters Avhich come within tho provinco

of a jury to delermino. Foster and
Finlason, Nisi I'riiis Cases, vol. iii.

p. 5(i(), n.

' .Mirror of Pari. 1831, p. 52;J.

i8;n-2, p. 1101.

« Caseoftheso-cnlh'd' Confederate
I?ams.' Hans. Deb. vol. clxxiii. p.

OOo.
^ Secretary Sir O. CJrey, ibid,

vol. clxxxiii. p. 793.

A 2
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the duties of a court of review of tlic proceedings of an

ordinary court of law; ' it should only interpose in cases

' of such gross perversion of the law, either by intention,

corruption, or incapacity, as make it necessary for the;

House to exercise the power vested in it of advising the

crown for the removal of the judge.' ' The proper i)ro-

ceedings in such an extreme case will claim our con-

sideration in a future chapter.

By the Act 20 Vict. c. 29, section 9, the duty of con-

sidering a report from an elec^tion committee (when the

House have ordered the evidence to be printed) or from

a royal commission, charging certain persons with bribery

or treating, is assigned to the Attorney-General, who is

empowered, at his discretion, to institute the necessary

proceedings against the offending parti(}s.^ In proceedings,

in cases of bribery, and other misconduct arising

out of parliamentary elections, it has been usual for the

House of Commons to take the initiative, and to order

the Attorney-General to prosecute the offenders.'' When
that officer is about himself to institute a prosecution

against individuals for offences against the purity of

election, under the statute, constitutional usage has per-

mitted the House to interpose with an address to the

crown, praying that such a prosecution may be relin-

quished.' But in other cases, where there is ground for

believing, from investigations ofparliamentary committees,

that indictable offences have been committed, the initia-

tive in criminal proceedings should be left to the execu-

tive government.'" And even in matters arising out of

parliamentary elections, the House has no right ' to con-

' Hans. Di'b. vol. cxl.p. loiU; and
see Sir R. Pool's spoochos in the

case of ]?avon Smith, Mirror of Pari.

18;U, pp. l.'lL', .312.

J See Hans. Deh. vol. clxxi. p.

1048; Ihid. vol. clxxxiii. p. 14(iO.

^ See the principles which should
govern the llon-ie in ordei'injr such
prosecutions, as laid down by Mr.

Wynn, in Mirror of Pari. 1841, pp.

>:>•)
j-jt /-i'282 ; and see Hans. Deb. vol.

Ixiii. pp. 8IU-84:3, vol. cxxvi. p.

lOol. Commons Journals, vol.

Ixxxvi. p. 77'.).

' Hans. Deb. vol, clviii. pp. 17oi'-

1700.
"" Case of the Directors, Szc. of llm

West Hartlepool IIa''bour and l!;iil-

wavConipanv. Hans. Deb. vol. clxxi.

pp.' 121)4-1:302.
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stitute itself into a court of appeal from any description

of judicial authority,' or lo interfere, by resohition, with

the course of judicial proceedings." Otherwise, it would
be impossible to avoid the suspicion that the adminis-

tration of justice liad been encroached upon for political

purposes.

I'arliament, however, has a right to demand full infor-

mation upon all matters affecting the administration of

justice, and papers on this subject, when moved for, are

usually granted as a matter of course ; unless the appli-

cation be made with a view to an irregidar and unconsti-

tutional interference with the ordinary course of law.°

But it is not the practice of either House of rarliament,

as a general rule, to ask for copies of legal o])inions given

by the law officers of the crown to the executive govern-

vernment (or furnished to a public coi'[)oration ^), nor is

it customary for government to lay them before Parlia-

ment should they be applied for.** They are considered

confidential communications.'^ The like rule applies Avitli

respect to communications between law officers of the

crown concerning particular trials ; or the judge's notes

taken at a trial ;
^ or coroners' notes, which, as they

partake of a judicial character, can only be produced with

the consent of the officer himself.' Opinions given by

" Hans. Deb. vol. clviii. p. 1752

;

vol. clix. pp. 145, 201.
" Mirror of I'arl. 1837,_p. 2182.

Hans. Deb. vol. clxv. pp. 372, 543.
'' Hans. Deb. vol. cii. p. 1109.

1 Mirror of Pari. 1830, pp. 387,
1S77-1870; 1840, p. 2120. Hans.
Dc'b. vol. Ixxiv. p. 508; Ibid vol. clxi.

p. 542: Ibid. vol. clxix. pp. 1328-
]">'. *3. A similar doctrine was laid

(l<nvn in Lower Canada, as appears

l)y the reply of his Excy. Governor
(iosford, to an address of the IIoiiso

of Assembly, on December 11, 18.35,

for copies of lejzal opinions, wliereiii

lit! states that such cnnimunications

were ' conlidential ;' and, ' except in

peculiar cases, should be held sacred.'

See a case in which, under
peculiar circumstances, an opinion

was presented to Parliament, the

lawofncer himself acquiescing tlicro-

in. Mirror of Pari. 1831, p. 2111,
and see Hans. Deb. vol. clxxxiv. p. 4i).

It is not even usual for a minister to

state to the House the substance of

an opinion given by the crown law
oflicers ;

though this maybe done r.t

the discn'tion of the government
Hans. Deb. vol. clxxii. pj). 250, 434.

» 31irror of Pari. 1S30, pp. 527,
1007-1088. In another case, how-
over, copies of 'iiidges' notes' wero
ordered. I/ml. IS.34, p. 1213; but
see Hans. Deb. vol. clxxi. p. H()9.

* Mirror of Pari. 1841, p. 2207.

Informa-
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Preroga
five Court

judges to the government on a bill pending in parliament

ought not to be produced for the purpose of influencing

the House in its legirflative capacity, or to form the

groundwork of legislative enactment."

The duty of Parliament in reference to abuses which

may occur in the administration of justice, will receive

rrccedouts further illustration from the following precedents.

On July 17, 1828, Mr. Hume presented to the House of Commons
a petition complaining of abuses in tlio Prerogative Court, and

especially of the misconduct and malversation in office of the jav-

siding judge. He went into a detailed account of the alleged abuses,

and concluded by remarking that it was doubtful wnethcr the

goveniment should not themselves institute an enquiry therein, in

preference to an investigation by a committee of the House. During

the debate which ensued, it was shown that the charges in the

petition Avcre destitute of foundation, whereupon the motion that

the petition do lie on the table was negatived.'*' On the following

day, upon motion of Mv. Hume, a return of the amount of fees

allowed and received in this court, during certain periods, Avas

ordered, with a view to determine the existence of certain of the

abuses attributed to the officers of the court.'^

On June 27, 1833, a petition was presented to the House of

Commons from the inhabitants of two "villages near London, com-

plaining of the employment of the Metropolitan Police Force as spies,

and asking protection against the evils resulting from such a

practice. The petition was referred to a select committee, which

on August G reported to the House three resolutions, declaring that

the conduct of a certain policeman named Popay had been deserving

of ' most grave and decided censure ;
' also, ' solemnly deprecating

any .approach to the employment of spies, in the oi'dinary acceptation

of the term, as a practice most abhorrent to the feelings of the

people, and most alien to the spirit of the constitution.'*

On Febi'uary 13, 1834, Mr. Daniel O'Connell brought before the

House of Commons a complaint against Sir William Smith, one of

the barons of the Court of Exchequer in Ireland, for 'neglect of

duty as a. judge, and for the introduction of political topics in his

cliarges to grand juries. In proof of these accusations, he quoted

from various returns on the table of the House, and from certain of

the judge's cliarges ; and concluded by moving that a select

committee be appointed to enquire into the conduct of Mr, liaron

Pulico

Porcc.

Earon
Smitli

jNIirror of Pari. IS.'W, p. 2500.

J/M. IH-2H, pp. 2584-2097.
Ibid, p, 202.5.

* Comnious Journals, 1888, pp.
M7, (ill. Commons Papt'i's, l8.'W,

vol, .\iii. p. 401.
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e House of

Sinitli in respect to those accusations, which was apfrccd to.y On Treccdents

lA.'bniaiy 21, howi'vov, it was ropi-esented to the House tliat a

priiii(t facie case, sutlicieiit to justify the removal of IJuron Smith

from the bench, by a proceeding under the statute, had not been

made out : and tliat Parliament had no constitutional right to in-

stitute an enquiry into the conduct of a judge with any other i-iew

than that of addi^essing the croAvu, under the provisions of tho

statute for his removal ; else ' Avoiild the independence of tho

judicial bench be a mockery, and the Act of 1 Geo. I. no better than

waste paper.''' It was accordingly moved, that the order for the

a|H)ointment of the committee be discharged ; which, after a long

ucbate, was concurred in by the House.

On March 23, 1841, Lord Mahon submitted to the House of Hulk

Commons a resolution, ' That in the opinion of this House the l.irge syst'^i"-

increase in the number of convicts to be permanent]}' confined in

tlie hulks of Great JJritain, although sentenced to transportation, in

pursuance of the minute of the Secretary of State for the Home
Department, dated January 2, 1839 [which declared. That convicts

s(>utenced to seven years' transportation, shfill be, as far as practic-

nble, employed in the hulks and dockyards at home and at IJennuda],

is highly inexpedient.' This resolution was chietly intended to

restrain an ' undtie extension of the prerogative of the crown,' which

nevertheless was exercised in accordance with the letter of the law.

The Secretary of State was by law empowered, at his discretion, to

retain in confinement at home any persons who might be sentenced

to transportation. But this authority had l)een confessedly granted

for the purpose of enabling the Seci-etary to ' distinguish between

particular eases ; that in cases of early youth, of extreme old age,

or any other special circumstances, he might inflict imprisoimient

at home upon those to whose oflences the law had affixed the punish-

ment of transportation.'* Moreover, the hulk syst(,'m, as a mode of

secondary punishment, had proved injurious to the criminal, and
had been cx]iress]y condemned by a committee of the House of

Lords in 1835. With a view to prevent an undue extension of tho

hulk system. Lord ]\Iahon asked the Hoiise to ado])t the above

resolution. In reply, Lord John Ilussell (Colonial Secretary)

admitted that the hulk system was objectionable, but did not tliink

it advisable that the House should come to any resolution on the

subject; he therefore moved the previous question. After a debate,

JiOrd ^lahon detennined to press his motion, when it was caiM-ied,

ngainst the government, by a majority of twenty-one.^ A nunith

afterwards, Lord John Russell intinmted that it was the intention

" Minor of Tarl. ]«.'U, p. 12.'3. Deh. vol. clxxxii. p. IWA).
" Ihid. p. ;i04; and K'O Lord " :Mirr(.r otM'arl. 1H41, p. 000.

('lieliiisford's olisorvatidn.s in llaii.s. '' IhiO. p. 0b2.
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Baron
G iirnoy.

Precedents of government to continue, to a limited extent, the transportation

of criminals ; and to establi.sli penitentiaries for criminals retained

in tliis country, instead of sending them to tlic liulks.<= It was sub-

sequently stated, in the House of Lords, that the hulk system had

been abandoned, in consequence of the foregoing resolution. "^

On May 11, 1843, Mr. Duncomlx) presented to the House of

Commons a petition fi-om W. Jones, a prisoner in the Leicester

County Gaol, complaining of the conduct of IJaron Gui-ney, during

his trial befoi'e tliat judge, on a charge of sedition, Avhereby Jones

alleged that he had beeu deprived of an opportunity of vindicating

his innocence to the jury. In such a case the law atibrded no

/ remedy, and an application to the crown for a remission of the

I sentence had been unsuccessful. Wherefore Mr. Duncombe moved
that an address be presented to her Majesty, to bo pleased to take

this case into her merciful consideration. In reply, the Homo
Secretary (Sir James Graham) showed that there was no suflicient

ground for impugning the conduct of the judge, and that it was

inexpedient for the House to advise the crown in regard to the

exercise of its preroo-ative of mercy, ' unless circumstances strongly

warranted the adoption of such a course.' After some further

debate, the motion was withdrawn.*'

On February 28, 1856, a motion was made in the House of

Commons for a copy of a judgment recently delivered in an Irish

court of law, and papers showing further proceedings consequent

thereupon. The mover alleged that the judge had manifested in-

capacity at this trial, which had led to grievous consequences to the

j)arties interested therein. In reply, Lord Pf«lmersix)n denied that

there had been any abuse in the administraticn of ^^he law in this

case, which could justify interference on the part cf Parliament.

He stated that the judgment complained of had been confirmed by
a superior court, and ' was at this moment the subject of a judicial

proceeding pending in tlie highest com-t of appeal.' The question

was negatived, without a division.^

The point involved in the preceding case had already been de-

cided by the House of Commons in the case of the Deacles, in 1831.

These parties had a grievance against a magistrate, which had been

Irish

Judge,

The
Doncles

•^ Mirror of Pari. 1841, p. 1280.
•> Hans. Dob. vol. olxix. p. 859;

and see a debate in the Ilonso of

Commons, on March i\ 1803, on
Transportation and Ponal Si'rvitndc,

wherein tlie nmnner in wliicli the

Il'tme Secretary Iiad exercised the

discretion, vested in liim nnder cer-

tain Acts of Parliament, of grantinfy

tickets of leave to criminals under

sentence , as fully discussed, upon a

motion for an address to the crown
to enforce the existing; law against

criminals. After'a lengthy discussion,

the motion was withdrawn.
^ Hans. Deb. (8) vol. Ixix. pp.

ISO-L'Ofi.
f Ibid. Case of Talbot v. I^ilbot.

Hans. Deb. vol. cxl. pp. lool-loGl.
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submitted to the examination of a court of law. The decision of Pi-pccdents

the court Avas advci'sc to the Deacles ; whereupon they i)etitioned

the House of Commons for the appointment of a committee to in-

vestigate their complaint. Although l)oth parties wero desirous of

a parliamentary enquiry, the House refused to grant the committee,

on the ground that it was not according to usage to enquire into

a matter which had already undergone judicial examination, and

could be submitted, on a])peal, to a higher court.

8

On May G, 1814, a motion was made in the House of Lords to Irish

condemn the appointment of a certain person to the office of stipen-

diary magistrate in Ireland, on account of his having jmblished

intemperate and extreme opinions upon public political questions.

This motion was regarded as a censure upon the Lord Lieutenant,

for having made this appointment, and upon the imperial govern-

ment for having acquiesced therein. But the charge of unfitness

for office not having been substantiated, the motion was negatived

Avithout a division.

On July 16, 1844, a motion was made, in the House of Lords,

for copies of memorials addressed to the Irish government, recom-

mending the restoration of Mr. Alexander O'Driscoll to the com-

mission of the peace, who had been dismissed therefrom on account

of violent and unbecoming conduct, and yet, within six months
afterAvards, had been reinstated. At first, the government opposed

this motion, defending the right of the Irish Lord Chancellor to act

as he had done in this case ; but on hearing the facts elicited in

debate, in proof of Mr. O'DriscoH's unfitness for office, acquiesced

ill the motion for papers. No further proceedings, however, took

]ilace in the House of Lords, in reference to this appointment ; but

on July 23, a motion Avas made in the House of Commons, for an

address to her Majesty, praying for the i*emoval of Mr. O'Driscoll

from the Commission of the Peace. In reply, the government
iidmitted that this subject * Avaa a very proper one for the House to

consider
;

' and that ' there might be circumstances in which it

A\'ould be the duty of the House to address her Majesty to remove
a magistrate from the Commission of the Peace,' but the Irish

Secretary said, ' he thought that Avhen a member called upon the

House thus to interfere with the prerogative of the croAvn, exercised

by its highest laAV officer, he ought to be prepared to shoAV that the

poAver had been exercised either corruptly or mischievously.' After

some further debate, the motion was negatiA'cd.^ Having soon

afterwards again misconducted hiraseir, further enquiry Avas insti-

» »

8 Mirror of Pari. 1831, pp. 2213,
L*:!44, 2-JG3 ; see also the debate on
iMr. Hunt's motion on March 15,

1832, for a connnitteo to enquire

iuto the loss of life at the Manchester

Riots, in 1819 ; which, for a similar

reason, Avas opposed by government,
and negatived.

^ Hans. Dob. vol, kxvi. pp. 1319-
1329.
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rrecedcnts tilted by tlio Lord Chancellor of Ireland into Mr. O'DrisooU's con.

duct, wliicli led to his linal dismissal from the magistracy .'

In 1801, a case occurred in reference to an Irish magistrate,

which gave rise to much discussion out of the Avails of Parlianu'iit,

and which sti-ikingly cxcmplities the limits of ])iirlianientary iiitn-

ference in matters affecting legal rights. Mv. Adair, an Irish laiul-

lord, and a magistrate for the county of Donegal, evicted a numljcr

of tenants from his estate, in punishment for the murder of his

steward, being unable to discover the pcr])etrator of tiie deed. I'lio

attention of the Irish government having been directed to this high-

handed proceeding, a correspondence ensued with Mr. Adair, in

which he defended the course ho had pursued, in the interests of

life and property, denying that he had done anything that could not

bo justified. The government remonstrated with liim for what ho

had done, but admitted that he had not transgressed the limits of

the law, or exceeded liis rights as a landlord. The case excited a

strong feeling of indignation throughout Ireland, and great syin-

pathy for the suffering tenantry. During the progress of thcso

events, the attention of the House of Commons Avas called to the

subject, on tAvo occasions, by enquiries of the ministry as to Avhetlic r

they were cognizant of Avhat had occurred, and whether tluy

intended to recommend the removal of Mr. Adair from the Coni-

mission of the Peace. To this the government replied, that Avhilo

they had not hesitated to express to Mr. Adair their disapproA'al of

his conduct, they did not feel justified in I'emoving him fi'om the

magistracy, as he had not exceeded his legal rights.J Not satisfied

with this explanation, a motion was made on Juno 24, in the House

of Commons, for an address to the queen, for an enquiry into the

conduct of Mr. Adair, in reference to these transactions, ' with a

view to consider Avhether it is fitting ho should continue to hold her

Majesty's commission.' The gOA^ernment opposed the motion

(waiving the ' technical plea that it was beyond the province of the

House ') on the ground that nothing had occurred AA'hich Avould

justify the exercise of the prerogative in the dismissal of Mr, Adair

from the magistracy ; and the question Avas negatived.'^ A few

days afterwards another member moA*ed to resolve ' that it is expe-

dient that a full and efficient enqriiry should be instituted into all tlio

circumstances attending these transactions.' Lord Palmerston,

' Hans. Deb. vol. Ixxx. pp. 827, 857,

11 (Hi. See also a discussion in tlie

House of Commons, on February 25,

1845, on a motion for papersrespecting

the dismissal of Lord I^ucan from the

Commission of the Pence, and liis

subsequent restoration thereto, and
ajipoiutment to the lord-lieutenancy

of the county of Mayo. The govern-

ment defended the conduct of tlio

Irish authorities, hut agreed to the

production of tlie papers, that tlic

facts might he fully knoAvn.
J Ihid. vol. clxii' pp. 528, 845.
* Ibid, voh clxiii. p. 1513.
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liowovor, while admitting that it was right to discuss
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louse to

or( ler to elicii, the oi)inions of the Mouse uj)uu thUUiS

tenii

the matter, in I'roccdonts

resisted the

itsmotion, as being au atteni])t to induce the House to exercise it

ijowers in a manner not justified by constitutional principles. Ho
iisBcrted that * it would bo a most dangerous and outrageous abuse of

tlie power of the House if it interfered with the i)V'ivate transac-

tions of any individuals, Avithin the limits of their legal rights. If

they have done anything beyond the limits of the law ; if, from any

niotivcs whatever, they may have exceeded their i)ower, the law

itself will correct the evil. But it is not necessary for this House
to interfere unless the govei'nmont has had a duty to perform, and

liiis neglected to perform it.' ' On division, the motion was nega-

tived by a largo majority. Undeterred by this defeat, the general

ijucstion was soon afterwards revived, in a different shape. On
July 5, it was moved that a committee be appointed to enc^uire into

the causes and circumstances of certain evictions which had lately

taken place in another part of Ireland. These evictions, unlike

tliose at Derryveagh, had not resulted from a suspicion of Ribbonism,

liut Avore apjiarently owing to religious dissensions ; it being

fillcged, on the one hand, that they had all occurred because the

tenants refusod to send their children to the Protestant schools,

Avliilo by others this Rtateiuont Avas denied upon oath. The Chief

Secretary for Ireland opposed the motion, on general princijjlcs,

Avithout entering into particulars concerning it. He remarked that

every argument that had been urged against the interference of the

House in the DerryA'^eagh case, Avas st'll more applicable to the

present. ' Such an enquiry Avould be AAdiOi y Avithoiit profit ; it would
not tend to elevate the character of the H'^^ ; but it Avould make
the House for the first time usurp the fn is of the tribunals in

a Avay that had undoubtedly never been (, u fore. The poAvers of

this House are without limit ; but they are limited by our OAvn

sense of discretion, and guided by the precedents of former gene-

rations, and I believe that no precedent can be produced of tho

House haA'ing acted in a manner so contrary to its functions, and
so inconsistent Avith its prudence.' Whereupon, without further

debate, the question was negatived.™

On June 20, 18G2, a motion was made in the House of Commons Jurors.

for the appointment of a committee to enquire into certain irrcgu-

liiritics concerning jurors at the last assizes at Tyrone. The govern-

ment admitted that the conduct of the high sheriff had been blam-

al)le, but did not think that a sufTicient case had been made out to

j ustify the proposed eiupxiry. The questionAvas accordingly negatived

.

On June 15, 18GG, it Avas moved to resolve, that the treatment of

pi'isonors in the Limerick gaol, under the Habeas Corpus Suspension

' Hans. Deb. vol. clxiv. pp. 243-252. Ibid. pp. 413-435.
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]']rronoous

coiivic-

tiuiis.

Of Mr. W.
H. ]]urb( r.

(Irolaiul) Act, lias boon unneccssarilj sovoro and unconstitutioTinl

;

and that it is the duty of tliu ^;ovcrnniL'nt to provont tlic coiitinuanco

of tlio sarno. At'toi" cxj)latmtionH ollurod by tho Chief Suorututy for

Ii'olaiid, Avliich avcto doomed satisfuotoiy by tho House, tlio motiou

was withdrawn."

In the adiniuistmtion of justice it i.s unavoidtible but

that erroneous convictions will .sometimes occur, and t]i;it

circumstances afterwards brought to liglit will prove tliat

an innocent person has been imfortunately condemned.

While tlie government are bound to afford every facility

to enable one who has thus unjustly sufTered to re-establisji

liis innocence, the principle has never been acknowledged

that such persons are entitled to claim pecuniary com})cii-

sation, either from the government or from rarliament.

In 1858, bowcvcr, a case occurred of extraordinary hardship. A
Mr, W. H. Barber was convicted of forgeiy, and transported (o

Norfolk Island, wbere, it appears, he was subjected to peculiar

indignities by tho authorities. It was aftei'warda proved that ho

was wholly innocent of tho chai'ges brought against liini and lie

was released. He then petitioned the House of Commons, setting'

forth his sufl'ei'ings, and soliciting I'odress. On Juno 15, 1858, with

the consent of the crown, this petition was referred to a select

committee, ' to consider and report whether any, and what ste])s

should be taken in reference thereto.' Tho committee unanimously

agreed that every allegation in the petition was true, and that ^Ir.

Barber had endured incredible hardships and persecutions, Avhioli

entitled him to the favourable consideration of the governmcut.

Whereupon a sum of 5,000Z. was included in the estimates as a

compensation to this gentleman. Shortly afterwards, a change of

ministry ensued ; but the now administration retained this item in

the estimates, in deference to the judgment of their pi'edecessors in

office, and the money Avas voted by Parliament. This amount, how-

ever, did not satisfy Mr. Barber. He considered himself entitled to

a further sum of 3,700Z., to indemnify him for his personal expenses

in proving his innocence before the courts of law, and in regaining

his original position. Accordingly, on June 11, 18G1, the member

who formerly introduced the matter to the notice of the House of

Commons, submitted another motion, to declare that tho strong

claims of Mr. Barber to the favourable consideration of tho croAVu,

rcferi'od to in tho aforesaid report of tho committee in 1858, have

not been satisiied ; and that the circumstances set forth in a recent

petition from himself to the House of Commons arc entitled to tlio

" nans. Deb. vol. clxxxiv. p. 491.
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considci'ation of the government. Hut the Homo Secretiiry (Sir

(ieorge (.»rey) opposed the motion, on the ground that Parliament

was not bound to award i)eeuniary conij)ensation to persons who
had been improperly convicted ; and that it was only the exceptional

circumstances of Mv. liarber's case which had induced the govern-

ment to consent to tho grant already made to him, and which was

Hutlicient to cover cveiy reasouablu denumd ho had against tho

public. Tho question was accordingly negatived."

On April 28, 18(5;^, a petition was presented to tho ITouso of

Commons by ^h\ W. JJewicke, repi'csentijig the loss and injury he

had sustained in con9e([uenee of having been tried and convicted of

filing a loaded pistol at four sherifr's otiicers, with intent to kill or

do bodily harm, and sentenced to four years' im})risonment. His

accusei's were afterwai'ds found guilty of having conspired falsely to

clitirge Mr. Bewicke with the crime ; whereupon he received tho

queen's pardon. Hut meanwhile his property had bi'come forfeited,

as that of a felon, and had been sold by auction. The net produce

of the sale Avas afterwards paid over to him, but ^[r. Dewieke's loss

on the property had been very considerable, and he had also been

at groat expense in prosecuting and bringing to justice his false

accusers. He therefore pi'ayed tho House to grant him relief and
compensation. On July 21, Mr. H. Berkeley moved, that in tho

opinion of tho House, tho grievances suffered by Mr. Bewicke are

such as entitle him to the consideration of government. The Homo
Secretary^ (Sir George Grey) opposed the motion. He admitted

that it was a case deserving of commiseration, but the law provided

no means of indemnity, and it would be an injurious precedent to

vote compensation from the public purse. On division, the motion

was negatived by a majority of two.P On April 29, ISGi, ^Mr.

Berkeley moved for a committee to consider of an address to tho

queen, praying her to direct adequate compensation to bo made to

^Iv. Bewicke for his sufferings and losses, aiul declaring that the

House would make good the same. Tho Home Secretary and
Attorney-General resisted the motion, but expressed the willingness

of government to agx"ee to the appointment of a select committee to

cn(|uii'c into the special circumstances of the case, and as to whether
Mr. Bewicke sustained much loss by the sale of his property at

auction. After .a division, in favoiir of the main motion, a committee
of enquiry into the allegations of the petition jDresenti d in 18G3 was
a])pointed. On June 17, the committee voported their opinion that

ilr, Bewicke was not entitled to any compensation, having failed

to prove that there had been a miscarriage of justice in his case,

hrronoous

convict iuu

of Mr.
liowickc.

° Hans. Dob. vol. clxiii. pp. 944- '' Ihid. vol. clxxii. p. 1175; and
952. see Smith's Pari. Kern. 1803, p. lUG.
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Preroga-

tive ill

granting

honours.

Advii'o of

Parliiv-

mont
thereon.

through the default of the persons charged with the administratioii

of the law. They also declared their inability to accede to the ])r().

position, that pex'sons who have been convicted in due course of liiw

by evidence subsequently proved to be false are entitled to com-

pensation out of the public purse. But in view of the loss sustained

by the sale of his property, under forfeiture, they ventured to

suggest, for the fa.voura.ble consideration of the crown, whethoi- iliu

i:dl value of such property at the time of forfeiture should not bo

restored to Mr. Bewicke, minus the net produce of the sale alreatly

paid over to him.'i

The next branch of the I'oyal prerogative to which our

attention will be directed is that which regards the sove-

reign as the fountain of honour.

Presuming that none can judge so well of the merits

and services of the Lval)jects of the realm as the croAvn

itself, by whom they are employed, the law has entrustetl

to the king the sole power of conferring dignities and

honours, or otherwise rewarding his foithful servants ; in

confidence that he will make use of the same in behalf of

none but those who deserve distinction or reward.'^ Eut

this prerogative, like every other function of royalty, is

exercised upon the advice of responsible ministers.

No interference witli this prerogative by either House

of Parliament should ordinarily take place, for the obvious

reason that if it were understood that the goodwill and

recommendation of Parliament was the road to honorary

distinction, there would be an end to all true responsibility
;

and the fnvour of private members would be sought after

instead of the approbation of the crown.^

Nevertheless, exceptional cases may arise, and have

arisen, to justify the Houses of Parliament in approachinir

the sovereign with their advice and recommendations in

regard to the exercise of this prerogative, and on behalf

of meritorious public servants, wliose claim to the favour

of the crown had been either overlooked or disregarded.

> rommoutj I'apors, 18(51, vol. v.

p. W?.

' I5owyor, Const. Law, p, 174.

• Ilftiis. Deb. vol. cxxxix. p. IG-'ii.
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Tims, on June 3, 1845, Mr. Hume moved an address to the queen, Proccdonts

tliat she would be pleased to grant such a jiension as she should

til ink proper to the right hon. Sir Henry Pottinger, as a reward

for his eminent public services, especially in China. The premier

(Sir Robert Peel) deprecated the interference of the House in this

matter, and said it was a question ' whether tiie House should mako
a precedent of a special grant surping the prerogative of the crown

to reward public servants.' Considering, howevei*, the peculiarly

exceptional circumstances of the case, he stated that he would not

oppose the motion, but would take upon himself to advise her

^Majesty to make a suitable provision for this distinguished man.
Whereupon the resolution was agreed to, nem. con}

And, in 1857, the government having been tardy in recognising

the value of the public .services of Sir John M'Neil and Colonel

Tulloc'h, upon a commission of enquiiy into the .state of the army in

the Crimea, and having tendered to them an inadequate reward, tho

House of Commons passed an address, ' praying that some especial

mark of approbation might bo conferred upon them ' by the crown,

in consideration of their able services on that occasion. Tho
ministry pelded to tho general wish of the House, did not oppose

the address, and advised a favourable reply to it."

On June 16, 1805, Mr. Ilanbury Tracy called the attention of the

House to the dissatisfaction prevailing in military circles, in regard

to i-ecent appointments to and promotions in the Order of the Bath,

upon a motion for a copy of any regulations altering the constitu-

tion of the order. After 8, short debate, and explanations from tho

prime minister on tho subject, the motion was witlidrawu.^

By coiistitiiUonal usage, it is customary, in tlie case of Piimkors

Speakers of tiie House of Conimous, ou their fiual retire-
l^ com-""^

nient from the chair, to address the crowu to confer upou '"ous.

them ' some signal mark of royal favour.' This is re-

sponded to, on the part of the sovereign, by their eleva-

tion to the peerage, and by a message to the House
of Commons recommending that pecuniary provision may
bo made for the support of the dignity."* The creation |i«

» TIniis. Drh. vol. Ixxx. pp. b^SO,

1;!!)1, b'!94. Sc'O also tho case of tho

(iiru'ei.-!, &c. engaged in tlio haltU! of

Xavarino; wlicro tl'O govorni.iout

woro induced to allow tlioni licad-

nionoy, at tlio urgent appeal of tho

House of ConimoiiH. MuTorof Pari.

h^;54, pp. 2:^58, 2.^58. And tho caso

of thoso engaged in tho Chino8o war,

which was siiocopsfully resisted by
tho govornnient. Hans. Deb. vol.

Ixxxii. p. OSt.
" I/,i,/. vol. oxliv. pp. 2210, 2:]nn.
^ Ihitl. V(d. clxxx. p. -JOO ; and .see

IJjid. p. 7\^, in regard to tho claims

of certain troops in India to the
Indian mutiny modal.

' Ht. hon. C. M. Sutton, Mirror of
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fW'

Life

Poeriiges

Peerages, of Pccrs is a pcculiar and incommunicable privilege of

the Sovereign, over wliich Parliament has no control

;

saving tliat it must be exercised upon the advice of re-

sponsible ministers/

In 1855, the question of the creation by the crown of

peerages for life was elaborately discussed in the House

of Lords. It was not contended that the sovereign was

debarred from conferring this description of honour upon

any of her subjects, but merely that, in conformity to the

usage and practice of the constitution, since it has been

defined and settled in its best days—namely, from the

revolution of 1G88 downwards—the patent creating a

life peerage did not entitle the recipient thereof to sit

and vote in Parliament.^ This point having been decided

by the House of Lords, after an examination of pre-

cedents. Lord Wensleydale, who liad been created a

baron * for and during the term of his natural life,' did

not attempt to take a seat in that House ; until shortly

afterwards wdien lie v/as created an hereditary peer.

The usage of Parliament also permits of the adoption,
Thanks by |^„ either IIousc,^ of rcsolutious of thanks to oflicers of
Pari 1. 1- J '

the army or navy and others, who have rendered military

service, for meritorious conduct in their official capacity.

Various rules have been piescribed by precedent in

respect to votes of this description. In the first place, it

has been customary that all such motions should emanate

from a member of the administration, acting on behalf of

the crown, as the source and fountain of honour,* This

rule has not been without exception, though it is Avorthy of

notice that motions for votes of thanks which have pro-

ceeded from private members have rarely been successful.

Votes of

mcnt.

5

Pari. 1831-2, np. 3407, 3480, 3r)02.

Kt. h<m. C. S.'Lefovre, Hans. Dob.
vol. cxliv. pp. 2120, 2271, 2300,

" Jilav, Const. Hist. v. 1. c. Y.
Mirror k Pari. 1S,3!), p. 1705. And
SCO IJagvbot, Eu<s. Const, in Fort-

ni^Hitly Uov. Doc. 1, ISOO, p. 820.
" Ilaiisi. Dob. vol. rlviii. pp. 1457,

1 [m.

' Votos of thanks ' should bo pro-

posed in both Houses, and witii siuh

a concurrence of opinion that there

could bo no doubt of thoir beiuL!'

unanimously passed.' lit. hon, !'>.

Disraeli, Hans. Dob. vol. cxlix. p. 2">?.

* Pari. Hist. vol. xxxiii, p. 3.

Iliuis. Dob. vol. cxlix. p. 255.
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For example, on June 20, 1704, Mr. Secretary Dundas having Votcsof

moved a vote of tbanks to the officers and men engaged in the tlianks.

expedition to Corsica, Mr. Sheridan propo.scd an aniendnienfc to

restrict the same to certain officers enumerated ; but his amendment
Nvas rejected.'^ Again, on March 3, 1797, Mr. Keene moved an

aoiendment to a proposed vote of thanks to Sir John JerA'is, to sub-

stitute au address to the crown to confer some signal mark of royal

favour upoii Sir John ; but he was compelled to withdi-aw it. On
August 10, 1803, howeve}', !Mr. Sheridan moved a vote of thanks to

llie Volunteer and Yeomani-y Corps, which was carried nem. coii.'^

On February 14, 1828, Mr. Hobhouse proposed a vote of thanks to

the offices engaged in the battle of Navarin ; but tlio previous

(piestion being proposed thereon, he Avithdrew his motion.

It is contrary to the practice of Parliament to propose

thanks to officers, by name, who are under the rank of

ueneral or commodore, or who are not in chief com-

mand in tlic action ;** but 'the several oflicers, non-com-

missioned officers, and privates' engaged, are often

thanked collecdvely. " After tlie suppression of the

Indian mutiny, thanks were voted, collectively, to the

uallant civilians, who had voluntarily performed military

service on that occasion, with couraue and self-devotion.'^

Thanks w^ere also voted, on December 15, 1854, to

' Gieneral Canrobert and the French army, for their

gallant and successful co-operation with her jMajesty's

land forces ' in the Ci'imean campaign : and Field-

marshal Lord Eaglan was desired to convey to them the

I'csolution.

It is usual to aw^ait the conclusion of operations bcft)re

voting thanks in rarliament ; and not to propose them

after a brilliant ex])loit, which has left the operations or

the victory incomplete.* And they ai'c only voted for

successes, and could not therefore be given to General

'' Conimons Journals, vol. xlix. p. .Touvuals. And see Ilnus. Deb. (.3)

7\2. vol. cxxxvi. p. .'W I.

" Son al&o the proceedings on July * Hans. Dob. ('>) vol. cxlviii. p.

ll.lsoc. 827.
'' l\!el, in Mirror of Pari. 18J1, p. « IVel, Hans. Dob. {:)) vol. Ixxi.

'2-22. p. 55;}.

' 8eo liviioral indices, Connnon.s

VOL. 1. IJ U
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Votes of

thiinks.

Williams for his gallant defence of Kars, as that fortress

was ultimately surrendered.'^

It has not been customary to give the thanks of

Parliament for victories, however brilliant, meritorious,

or comj:)lete, unless they took place against a power witli

whom Great Britain was, at the time, in a stale of formal

recognised war.' Of late years, however, and especially

in the case of military operations in India, this has not

been insisted upon.^ In proposing thanks for successes

in India, it has been the uniform practice to confine the

expression of the same to the military operations and

arrangements, keeping out of view the question of the

policy and origin of the war, for which the government

are alone responsible.''

Votes of thanks are always confmed to the survivors

;

there is no precedent of resolutions of approval being

adopted in regard to the conduct of deceased officers, of

whatsoever rmik or merit.' In 1854, however, a general

resolution of appreciation, sympathy, and condolence,

Avas adopted in reference to the heroes who fell in the

Crimean campaign.*"

If names intended to have been included in a vote of

thanks are accidently omitted, or if errors occur there-

in, they may be subsequently corrected, on motion to

that effect." Or, the order may be discharged, so as to

admit of one more complete being adopted."

In 1843, when it was proposed to include the name

of Sir Henry Pottinger, plenipotentiary and envoy extra-

ordinary to China, in a vote of thanks for successful

t){)erations during the war with that country. Sir E. Teel

said, ' there is no instance in which a diplomatic agent of

" Ilatifl. Deb. vol. pxli. pp. 1 P47, 1878. Ixxxiv. p. 421.

' ^[irror of Pari. 1828, p. 18lt. » Ihiil vol. cxxxvi. p. P.20.

J IlniiH. Deb. (3) vol. l\xii. pp. " Mirror of Purl. 1840, pp. 81-1,

542, r,7i. n-''.7. Ibid. 1841, p. 41)!). lluns.

^ Mirror of Purl. 1840, p. 801. Di4j. (.",) vol. cxxxvi. ]). 424.

llaiis. Dt'b. (:)) vol. Ixvi. p. 2()(!. » Mirror of Purl. 1840, pp. 1100,

' I'oel, in Hans. Deb. (••{) vol. l.T)2.

a [)er.«

0/1.'
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he frovernmcnt has received tlie tliaiiks of rarliament Y"<<'fof

for tlie successful completion of any negotiation however

important, or of any treaty however advantageous to

the interests of the country
;

' adding, ' I think it of

(Treat importance to adhere in tlicse matters strictly to

precedents .... which, I think, have been founded

upon good sense ; otherwise, every omission that we
ha[)pcned to make in a vote of this nature would imply a

censure.'"' This principle Avas afterwards explained and

enforced by Lord Palmerston, who said that ' Parliament

seemed to have systematically avoided votes of thanks to

negotiators, and most properly, because a negotiator was

a person acting under the instructions of his government.

Tlie government had a majority in Parliament, and a vote

of thanks to their negotiator was, in fact, a vote of tliaidvs

to themselves.' '^ But, in the same year. Lord Brouiiham

proposed in the House of Lords,' and Mr. Ilunic in

tiie House of Commons,^ a vote of thanks to Lord Ash-

burton, envoy-extraordinary to Washington, for the man-

ner in which he had conducted the negotiations wliich

resulted in the Treaty of Washington. Sir Piobert Peel,

OR the part of the government, acquiesced in this motion,

viewing it as an exception to the general ride, on the

distinct ground that such strong censure had been cast

upon Lord Ashburton and the treaty, by leading public

men, that it was due o his lordship to take the sense of

rarlitmient upon his conduct. He said, moreover, that

unprecedented as the proposed vote imdoubtedly was,

many precedents existed for insisting u])on a distinct

expression of o])inion on the part of the House, in cti-^cs

where, as in the present instance, a motion of condem-

nation had been made.* His views, however, as to ' the

(lantrer of establishinuf, or rather contiiuunu: such a pre-

!• TTans. Dob. (3), vol. Ixvi. pp. ' Ibid p. (141.

o?:.', r,7:}, « IhUl p. lloi).

' Ibid. vol. Ixviii. p. 12;}7. ' Ibid. p. 1217.

1} u 2
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cedent,' in other cases, remained unchanged." Tlie vote

was agreed to in both Houses. It was ackn( -wledii-ed, in

tlie House of Lords, l)y Lord Ashburton, from Jiis seat in

tlie House.'

Tlie granting of cliarters to corporations, confen-iiig

U])on tliem certain excJiisive rights, privileges, and imnui-

nities, is also a matter of prerogative, and is exercised by

order in council. In former times, tliis ]>rero<j;ative was

of very wide extent, and implied an absolute legislative

power on the part of tlie crown, by virtue Avhereof

charters of liberties were granted to the ]ieo})le, both at

home and abroad ; which were all, more or less, in the

nature of juiblic laws. The growth and progress of our

political institutions, however, have gradually restrained

the authority of the crown in this particular v/ithin

recognised limits, and now no charter conferring political

])()wer or franchise in Great Britain or her colonies can

be granted by the crown, without the concurrence of

rai'liameiit.

And the crown cannot create corporations with powers

which transcend the law. Thus, it ma_y not create ;i

corporation to enjoy a monopoly, nor with power to tax

the rest of the community. When a corporation is to be

created witli jnivileges of this descri[)tion, the authority

of the legislature must be invoked to su[)|)ly the delicieii-

cies of the royal ]7rerogative.*

Corporations for local and municipal ])urposes must be

created in the mode prescribed by law for the exercise

t)f that portion of the royal prerogative, and with the

incidents legally essential to their nature." For exanijile,

her Majesty has been expressly empowered by statute,

" ILiiis. Deb. vol. Ixviii. p. 1241. spe^ccli of the mover of the vote of

See also Ihid. vol. Ixxx. p. I'"i87. tliaiilcs, describino; the services o'i

" On one occasion Cieiieral De Lacy the army. Ilaiis. Deb. (p,) vol.

Evans, a member of tlie Hoil-o of cxxxvi. p. 120r).

(Commons, in acluu)wled^nn<i' the * IVnvyer, Const. Law. p. 412.

tliaiili.s (if the llou.se, from his seat, " Ihid, and see statutes cited

proceeded to coniment at len^jth, and therein.

with severity, upon errors in the
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on petition of the inhabitant householders, to grant, with

the advice of her privy-council, a charter of incorporation,

according to the provisions of the Muni('i})al Corporation

Act, to any town, whether already incoiporated or not/

The crown has ever exercised, and still retains, the

prerogative of incorporating universities, colleges, com-

panies, and other public bodies, and of granting to them,

by charter, powers and privileges not incoi .stent with

the law of the land/ But public associations for com-

mercial purposes ordinarily require powers which can

only be conterred by legislation. Even long-established

institutions, such as the Bank of England, which were

originally created by royal charter, have of late years

derived their extraordinary privileges, like other public

companies, from Acts of Parliament/

In 1804, tho cliartor of tlie Queen's University in Ireland -wa.s Qucon'a

surrendered, and a new charter wliicli materially altered tlie eon- }"/"^'^'

stitntion of the university, wa.s granted hy the crown witlu)nt any

previous communication to I'arliament upon the subject, and with-

out the intentions of government having heen made known to any-

0110, except the niemhers of the senate of the university.'' In LSUCi,

the government decided upon the grant of a supplemental charter,

gi'anting additional power.s to the Queen's Univei'siiy, and also u[)(ni

making certain alterations in the constitution of the (Queen's Colleges

in Ireland, Being questioned upon the subject in the House of

Commons, ministers stated that, whether oi' not they were compelled

by law to do so, it was their intention to place clearly before Par-

liament their opinions in regard to university education in Ireland,

and the advice they shoiild tender to the crown in relation thereto.

They intimated theif intention of raising the question by asking

the House to vote certain sums for scholarships to be opened to can-

didates from tho Queen's Colleges, itc. in order tliat the House nn'ght

have an opportunity of expressing its o])inion npiui the proposed

y 5 and Will. IV. c. 70, § 141
;

1 ^'ict. c. 78, § 4l>. And see Bowyer,
:««) n.

'• See the procoodinn:.^ in the IIouso
of Connuoiis in rclVrenco to the

jirantiiifi' of a royal cliarter of liicor-

jxtnition to the L'inver,'<itv of London.
Alirror of Pari. I83.M, pp.'lH4-^ L'74(:).

Also tho debate upon a resolution

moved on July (>, ]80.^, to declnre

that tlio royal eonimission of the

({reat Ivxliibition of IH')] (wliicli

had heon '^rcated by royal cliarter.s

that were recniiiiised by an Aot of

Parliament) .'slioidd be determined.
Ilauf. Deb. vol. clxxii. pp. 2.")4--2(;!).

« Kniglit's Political Cyclop, ii. U»4.

" Ilans. Uob. vol. clxx-xlv. p. H(»l.
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incasui'C.s of nnivorsity reform."' Ultimately, ]lo^vo^-or, the eovorn-
ty. meiit took a cliirereut cuiw.su. Ila\ iiij^' ^iveu iiiU puhlieity to their in-

tention in reyard to the Queen's UiiiviTsity, atul no objection liaviiiL;-

been made to the same by cither House of Parliament, they proceeded
to issue a sui)plemental charter, to enable the senate of the Queen's

University to confer degrees upon all pei'sons "svho might ])ass their

examinations without regard to the place of their education. ]{ut

as certain diflicultics had arisen in obtaining the consent of the

existing corj)oration to these changes, the goverimient annonnced
their intention of submitting a Bill to Parliament to give effect to

the reforms proposed in the management of this institution. "^ At
this juncture the llussell administration resigned on accoun* of a

defeat in the House of Commons u^pon tlie Reform Bill. But two
days after they had decided upon their resignation of ofRce a war-

rant was issued directing the Great Seal to be affixed to the new
charter; and a week afterwards a qtteeu's letter was issued,

appointing six additional members to the university senaie,

apparently in order to insure the acceptance of the charter by that

body. The university senate, however, postponed the considera-

tion of the new charter until a future da}^ in order that explanations

might be elicited from the late ministers in regard to their proceed-

ings in the matter. The decision of the senate Avas arrived at upon

the motion of Sir R. Peel, M.P., who was a member of that body.

As soon as the House of Commons rcassembied for business, after

the appointment of the new ministry, Sir R. Peel gave notice of an

enipiiry to be made of the late government in respect to the non-

fulfilment of their i)romise to afford the House an opportunity of

challenging the policy of the government concerning niiivcrsity

education in Ireland, before the crown had committed any formal

act on the siibject.^ Accordingly, on July IG, Sir R. Peel called

the attention of the House to the circumstances under which the new

charter had been issued, and intimated that if a satisfactory ex]ilii-

nation of their conduct Avcre not given by ministers, he should mov(-

an a(hb'ess praying the crown toinnul th"; charter. In reply, it was

contended by Sir G. Grey, Mr. Fortescue, and Mr. Gladstone (mem-

bers of tlie late government) that ministers had duly informed

Parliament of their policy and intentions in this mattei-, their object

being, r^t to associate Parliament beforehand in the responsibility

of any measures which might be taken, but to afford to the Fuiiise

such information as should enable it, if so minded, to prevent dieni.

The new Attorney-General (Sir H. Cairns) acquitted the ex-mi;'is-

ters of any iniention to deceive the House in tliis matter, but was

nevertheless of opinion that the ]I(msc had been thrown off its

OC/
IIui!?. Dob. vol. clxxxi. pp. 811, " Ihid. vol. clxxxiv. pp. 720, 801.

" Ihid. p. 7o5.
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puard by language calculated io mislead. He also contended that

llie late ministers had no I'ight to issue the chartei' and appoint

the new members of senate after they had tendered their resigna-

tions, and Avlien their functions were actually ' in al)eyance.' The

new Chancellor of Exchequer (^Mr. Disraeli) concluded the debate by

i-emarking thac the whole question of Irish education should bo

seriously considered by government, and their policy thereon com-

municated to Parliament upon a fittuig opportunity.*'

The crown, besides beino; tlie fountain of di<jfnity and T^romga-

. . ... tlVO HI

honoin's, is likewise entrusted by the constitution with rcfiani to
. • • ffi .

tlie sole power of creating sncli offices, for carrying on
ai„i'p,iijiic

the pubhc service, or maintaining tlie dignity of the officers.

state, as may be required. It has also, by virtue of the

j)rerogative, a right to make choice of all persons to be

appointed to fill places of trust and emolument inider the

crown ; to determine the amount of rennmeration to

which they shall be respectively entitled ; and to dismiss

them from office, according to its discretion.

Every office and employment in the public service

derives its authority either directly or indirectly fi-om the

crown ; and in the eye of the law is accounted honour-

able, because implying a superiority of abilities ; and

being always presumed to be filled by the person best

qualified for the same. Offices are hi the gift of the

crown, because the law supposes that no one can be so

good a judge of the merits and qualifications of public

officers as the sovereign by whom the}'" are employed/

As the king may create new titles, so may he create

new offices, but with this restriction, that he cannot

create new offices with new fees annexed to them, nor

annex new fees to old offices ; for this would be a tax

upon the people, which cannot be hnposed but by Act

of Parliament.^' Neither may the crown grant ancient

' Ihid. p. 142, iSrc. Tl: 3 supple- convocation of tlin university rosol-

montal charter was accepted by the ved that its acceptance wad inexpe-
senate of the university, by a vote dieut.

of 11 to 0, on October (>, 18GG, the « Bowyer, Const. Law, 147.
six new members all voting- in the * 2 Inst. C33. Com. big. Frcroy.
majority. But a few days later, the D. 3.
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offices in otlier manner and form than lias been usual,

unless with eousent of rarlianieiit ;
' nor create an ofiicu

that is inconsistent with the constitution, or prc^'udicial to

tlie subject, though without fees.^ Neither can a judicial

oHice be granted for a term of yearr?, or in reversion.

Ministerial offices, ho'"-''over, are not Hubje(!t to this rule.''

In former times - even so recently as the reif>'n of

George III., the pati'onage of the crown was oftentinies

shamefully abused. Persons were a]:)pointed to [)laces of

trust and emolument, or removed therefrom, on mere

l)olitical grounds, and in furtherance of political intrigues.

Even persons holding non-political offices, such as lord-

lieutenants of counties, or havinjj^ conmiissions in the

army and navy, were not mifiequently dismissed by

order of the king, for votes given in Parliament.' Sine-

cui'e offices, gifts of j)laces in reversion, and secret pensions

for political services to the court were multiplied; and the

iiiegitinnite influence of the ciown was thereby greatly

increasetl. Put chiefly through the patriotic labours of

lidmund Purke, in the cause of economic reform, thest'

evils were exposed and remedied. Acts of Parliament

were passed in the early part of the reign of George III.

to abolish sinecures, to regidate the grant of offices, and

to reform abuses connected therewith. Since the com-

mencement of the present century, a marked improvement

has taken place in the practice of governments, and in

the tone of public opinion, respecting the distribution of

patronage. No minister would now venture to incur the

' Cliitty, Prciv^g. 81.

i Ihifi/Sl. liowvor, 175.
" Com. Dig. OJirrr, 13. 7.

> See May, Const. Hist. i. 24, 20,

40, 4(5. See the debate in tlie House
of Lords, on March 0, 1780, for nn

address lo the king, to he informed
' by whose advice the Marquis of

(.'iivuiarthen and the Earl of Pein-

hrolu! had been dismissed from the

ollico of lord-lieutennnt, by reason

of theiv conduct in Parliament.' The

motion was opposed by the ministry,

as intrenching upon the long's pre-

rogative of choosing his own servants,

and was negatived. And see tlie

case of Earl Fitzwilliam, who was
removed from the lord-lieutenancy

of Yorlishiie, for taldng part in the

proceedings of a political meeting

against the government, at a time of

great political excitement. Edin.

Iveview, vol. cix. p. 180.
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responsibility of abusing tlic prcrogntivc, in tlio (.'hoice

and trksmissal of sci'vants of tiie ci'own, by .siicii nets as

•were eoniniittod with impunity less tlian a century ngo.

Public opinion has gradually brouglit the exercise of

these powers of administration vmder the control of cer-

tain rules, which, though for the most i)art enforced by

IK) written law, are yet practictdly acknowledged by the

government, and have })ut an end to many abuses.'"

The most im[)ortant rule of modern times, in regard to

the civil servants of the crown, is that whereby they

have been divided into two classes—political and non-

political ; the former consisting of cabinet ministers and

other members (jf the administration, and the latter of the

remaining members of the civil service. The principle

upon which this division is made, is that certain oflicers

have duties to perform of a decidedly political character,

or are otherwise so intimately connected with the person

of the sovereign as to aflbrd peculiar facilities lor in-

iluencing the royal mind. All such functionaries, as a

general rule, have seats in one or other of the Houses of

rarliament, and are required to co-operate W'itli their

colleagues in office in furthering the policy of the govern-

ment. And they necessarily relinquish their oilices upon

a change of miidstry."

The non-political servants of the crown may be con-

sidered as virtually ineligible to a seat in Parliament."

They have been, for the most part, excluded from the

House of Commons by express statutes;'' but even where

there is no positive prohibition, the fact of a person

holding a permanent official appointment under the

crown 0[)erates as an indirect disqualification for political

hf'\ inasmuch as every successive ministry in England

is formed upon party principles, and ' no administration

'" Hrcy, Pari. Govt, new ed. SS.'). ° See Papors on the Civil Service.
" See further on tliese points, Commons Papers, l.So4-5, vol. xx.

vol. ii. c. 2, ' On the Cabinet p. 400.

Council.' p See vol. ii. c. 2.

rolitioftl

ami non-
j)()liti('iil

ottk'urb.

Non-politi-

cal officers.
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coiilcl net Avilh colK'ngues wlio were iiit'inl)ors of tlie

House, uiiluss they wcto willing to act as members of tiie

same party.' '* Their exclusion iVom the }X)litical avcnm

is the price they pay for their tenure of ollice, beiuij;

virtually that of good behaviour. For whether they

were origintilly appointed i'or {)olitical I'easons, or other-

wise, nevertheless, ' as a general rule, the civil servants

who do not sit iu Parliament, hold their olfices technically

and legally during the pleasure of the crown, but are in

practice considered as having a right to remain in undis-

turbed ])ossession of them, so long as they continue to

discharge their functions properly. This principle is so

universally recognised, that the dismissal of" a person

liolding a permanent office is never heard of now, excei)t

for misconduct.' '

' The distinct line drawn between permanent and po-

litical offices, together with the complete estaldishment of

the practice of regarding the former as held during good

behaviour, has diminished the evils incidental to changes

of administration.' ' By allowing these transfers to allect

only a comparatively snudl number of high offices, and

b^ retaining the great majority of the public servants

])ermanently in their situations, the experience and tra-

ditional knowledge they possess of the business of the

several departments of the state are rendered still avail-

able for the conduct of affairs.'
^

Contrast this picture with the results of the system

which prevails in the United States of America, where

some thousands of offices are periodically transferred from

1 Report on Board of Admiralty,

18()1, p. 43. See the case of the

dismissal of Earl Howe, in 1831, from
the office of Lord Chamberlain to

Queen Adelaide, on account of his

having voted against the Reform
Bill in the House of Lords. Enquiry
having been made of the ministry

respecting this act, the Chancellor

of the ]'"xohequer stated that it would
he contrary to his duty as a minister

of the crown to give any reason for

the exercise of his Majesty's lui-

doubted prerogative of dismissini;'

auA^ of his servants. Mirror of I'arl.

1831, p. 3127.

Grey, I'avl. Govt, new ed. 287.

And see Papers on reorganisation of

Civil Service. Commons I'apors,

1854-5, vol. XX. p. 193.
• Grey, Pari. Govt, new cd. 283,

289.
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iho adlicrcnts of one party to that of aiiotlior, u]-)on tlio

accession of every new president! 'J'liis ])racliee has liad

a most pernicious inlhieuce nj)()n the; pul)h(; welfare in

that country. On the part of the einj>l(>>/('.s themselves,

it has enc()ura_ned every species of ])ohtical prolHgacy,

diminished tlie sense of personal responsibility, and

fostei'ed a careless indifl'ercnce to the obligations of ollice,

whilst its eniolunients are greedily sought for, and too

often fraudulently incresised. It has dc^prived the state of

the services of men of character and (pudilications, hin-

dered the progress of departmental improvement, and

com[)elled every successive batch of t'//^/)A)?/t'.s' to acquire

the merest rudiments of olllcial routine, when they should

he profiting by the traditions .and ex])erience of olFice to

bring their several departments into the highest possible

condition of cfRciency. The demoralising eflects of this

system upon the whole community are beginning to

attract serious attention, and one of the ablest and most

respectable organs of public o[)inion in Ameiica has

announced that a vital change in this [)articular has

become essential to the maintenance of their I'epublican

institutions. After pointing out the nature and extent

of the evil, at the present time, the writer urges the

necessity of adopting the usage of Great Britain in regard

to olfice-holders, declarhig that ' we must have a general

rule for the selection of employes ; their tenure of ofFice

must be made dependent on their good behaviour ; there

must be promotion as a reward for fidelity and ability,

and pensions as a refuge for old age. In other words,

some inducement must be held out to honest and com-

petent men to enter the public service, to remain in it,

and behave well in it.' ' This is a striking testimony to

the superior advantages of the British system.

The principle which regulates the choice of persons to

KvHh
of till)

Aincriciin

system, of

frt<iiifiit

cliiiiit,^' of

' North American Review, July system, (rroy, Pari. Govt, new ed.

lf^(w, pp. 122-124. See, also, in re- pp. 105, 201.

gartl to the working of the American
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fill political offices under the British crown, will be ox-

p];iined in another part of this treatise." It is, more-

over, innnaterial to our present enquiry. In selectiiio-

individuals to fill subordinate places of honour and

eniolunieni, a great responsibility devolves upon the

existhig administration. Public opinion will no longer

tolerate the prostitution of offices for political services

that so often disgraced our history in former times. It

is now an admitted necessity, that every one appointed to

an offiice of trust, however small, should be qualified for

liis post, otherwise the choice will bring discredit upon

the government, and may lead to the withdrawal of public

confidence and parliamentary support from those who are

accountable for the same. But so long as this principle

is not lost sight of, it is acknowledged to be the privilege

of an administration to give the preference, in a})poiiit-

ments to office, to their political friends and supi)orters

;

for among the powers that are required to enable a

govermnent to perform its functions with efficiency, there

are few more essential than that of reward.'' ' Tlu'

patronage of the crown,' says May,'" ' has ever been used

to promote the interests and consolidate the strength of

that party in which its distribution happened to be vested.'

It is true that the offer of places, as a corrupt inducement

to vote at elections, has long been recognised by the

legislature as an insidious form of bribery." But while

carefully avoiding the connnittal of any offence against

the law, the patronage of the crown within certain limits

—to be presently noticed—has been systematicallv,

though not invariably,^' distributed by the ministry of

" Soe vol. ii. c. 1.

'' (hvy. Pari. (Jovt. p. 311. Row-
land's Vm<>: Const. 4;{7.

* Const. Hist. vol. ii. p. 5)1.

» lU{oo. II. c. 24; 4!» (U«o. III. c.

118, &L'. IJogors on Elections, .'JIG-

347.
y Seo the exceptions Iiorcinal'ter

noticed. And it is worthy of remark

tliat the Earl of Shelburiie (^formerly

prime minister), a stanch Whifr, ac-

cepted the Marqiiisate of LaiisdowiH'

from the hands of .Mr. Pitt; cinitinii-

m\x in opposition, notwithstandiiiu'

:

tlioujili he took but little part in

politics after his retirement from

oHice. (Ivliii. l{ev. vol. xcix, p. 4l'.)

And in November 1858, diirin<>' the

Derby administration, the Kiiiht.

Hon. W. E. Gladstone, M.P., was
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the day. * as a means of rewarding past political service,

and of ensuring future suppoi't. Tlie greater i)art of

all local patronage has been dispensed [by the secretary

to the treasury] througli tlie hands of members of

Parliament, supporting the ministers of the day. They

have claimed and received it as their riglit ; and liave

distributed it, avowedly, to strengtlien their political

connection." Very recently, on May 24, 18G0, the Lord-

Lieutenant of Ireland (Lord Carlisle) was called upon in

tlie House of Lords to defend an appointment he had

made to a lieutenancy in an Irish county. While vindica-

ting the propriety of his choice, he admitted that if he

liad had recourse to persons differing in political senti-

ment from the government, he might have found one or

two })ersons more eligible for the ])ost ; but, he added,

'I think it due to those Avho concur in political opinion

with her Majesty's government, whenever I have to

assiun stations of honour and distinction, unless there is

f^onie strong reason to the contrary, to give the ])rcference

to those who entertain the opinions and su])i)ort the ])rin-

I'iples to which I myself owe tlie position I hold, and

the power I ])osses3 of dealing with such matters at all.'

'This,' he continued, 'has been the general ]n'actice in this

country
;

' in ])roof of which assertion he cited several

notable examples." On June 20 following it was moved in

th(? House of Ccmmions to resolve that 'fitness has not

heen primarily considered in certain ai)]K)intments made
by the Lorel-Lieutenant of Irehmd ;

' but it being conclu-

sively shown that this charii'e was wholly destitute of fonn-

(lation, the motion was negatived without a division.

niipdintod Lord lli^li Ctininiissidiior niption, and ospccially that Iviiid <(f

I'AlnKnilinary to tho Ionian Islands, corruption wlucli consists in tlio

tVoni a sense oF Ium peculiar iitncsa misuse of pati'ouii^'c; as 'inherent in

for the post, and notwithstanding'' his

hi'injr a leading member of the Op-
position.

' And SCO TIans. Deb. vol. dxxii.

p. !*54. Earl (irey, in his esoay on
I'arl. (lovt. new ed. p. 4H, points

out the tendency to encourage cor-

the system of parliamentary govern-
ment.' For further particuhirs as to

theusiige of ministries in the distribu-

tion of the patronage of the Crown,
see vol. ii. c. '2. On the oflice of

Prime .Minister.

» Hans. 1 )eb, vol. clviii. pp. 1044-40.
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We now proceed to ?iotice the exceptions to tins prac-

tice, which are both numerous and important.

In the first place, in tlie disposal of the ecclesiastical

patronage of the crown, it is not the rule that it should

be generally given to partisans of the existing government.

Appointments to bishoprics, and other dignified offices

ill the Church, and to tlie more valuable livinn-s in tlie mh
of the crown, are usually made upon the recommendation

of the prime minister, and he is careful to consult the

general interests of the Church, in such nominations,

without reference to mere political or sectional opinions.''

The Lord Cliancellor has the distribution of a very lartre

amount of inferior Church patronage, which he is free to

dispone of ' according to his notions of what is due to

religion, friendship, or party.'

"

In the appointment, or promotion, of naval and mili-

tary officers, and of persons employed in the civil branch

of tlie Admiralty, political distinctions are almost in-

variably overlooked. It is universally recognised as the

duty of those who are entrusted wdth the patronage of

the crown, to be guided in the distribution of promotion

and professional employment in the army and navy jy

the rules of the service and the merits of the case.''

Any minister would incur inevitable disgrace who

should be actuated by political or party preferences on

such occasions, and should select inferior men, because

of their political opinions.^ Promotion in militia regi-

ments is, as a general rule, conducted on the principle of

seniority.^

" See Hop. on OfT. Salarips, 1850.

T.onl Jolin llussoll's I'lvid. :'.(«), V2S-2.

Ills lordsliip stated tliiit, with rcgnrd

tc bi.sliops, he thought the minister

ppnerallv reconiiiiendod persons Avho

agreed with him in political opinion,

they having seatrt m the House of

Lords, lUit, of hite years, a stricter

impartiality has been observed in tho

si>lection of persons for this liigh

" Lord Campbell's Tjives of the

Chancellors, vol. i. p. 20.
" (irey, Pari. Govt. p. KiO.
" Mr. (trey and Mr. Fox's sppechcs,

in Pari. J)eb. vol. iv. pp. .'542, ;!")'^.

And see Admiral Seymour's l^lvith'iicc

before! Committee on Navy Pronm-
tion, Commons I'apers, lH(i;{, vol. x,

p. 71, and Judex to Iieport, p. 4HI.

' Hans. Deb. vol. clxxii. p. 117-'.
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So, also, with regard to vacancies in judicial offices.

With the exception of the office of Lord Chancellor,

which is political and ministerial, and of the posts of

Chief Justice of the Common Pleas and of tlie Queen's

Bench, whicli are usually conferred upon the law officers

of the crown, no such princi[)le would be permitted to

prevail in England, as that seats upon the bench sliould

be given to political partisans.^ In Ireland, it is true, a

greater laxity on this point lias prevailed ; and wliile the

Derby administrations, in 1852 and 1858, afforded ex-

amples of promotion from the Irish bar of political

opponents of the government, yet ' no doubt, in Ireland,

promotions to the bencli have been made in general, by

both sides, on party grouncis.'
^

As respects civil service nominations, for minor ap-

pointments to office. Lord Palmerston has testiffed that

they are ' often given without regard to pohtical con-

siderations.''

So, also, in regard to promotions in the civil service
;

stringent regulations liave been adopted and enforced by
government to discountenance attempts on tlie part of

public officers to obtain promotion by means of p(jlitical

iulhience. Circulars have been addressed to members of

Jii<licifil

offices.

Civil S(n--

viec nomi-
nations.

Promo-
tions.

8 Tlans. Dob. vol. clxxiii. p. 20").

liOrdliyndhiirstwasnindeChiet'Baron

i»f the Excliequer in 18:51, upon the

icconiniendation of his political rival

Lord IJiougham, who then held tlie

(ircat Seal. Lord Campbell, wlieii

Lord High Chancollor, appt.inted

Colin IJlackbuni to be a judge of the

Court of (Queen's Bench, although lie

was of opposite politics, and was only

known to the cliancellor by hi.s

professional reputation. {Mncmillniis

Miijldzinc, November lh(54, p. 18.)

And on July ^, 18(')r), the Attornov-
Ci.'neral staled in the House of
( 'onimons that Lord Chancellor

Westbury had exercised liis judicial

imtronage without regard to tiio

interests of party ; and that he had
selected a political opponent (Mr.
Montague Smith, a conservative

member of the House of Connnons)
to till the last vacancy upon the

bench, and another conservative

gentleman to be Chief Registrar of

the Court of bankruptcy, because lio

considered them to be tlie most (piali-

liod persons for the said ollices. In
the appointment of County Court
.Judges he had also striven to ."elect

men for their merit and qualiliciition,

without regard to personal or party
considerations. Hans. Deb. vol. clxxx.

p. 1128.
" Hans. Deb. vol. clxxiii. p. 20.j.

' Ibid, vol. clxxii. p. U(58.
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Parliament by tlie liead of the principal administrative

departments, calling attention to orders in council, which

strictly forbid the endeavour to interest members of

Parliament in applications for office, or in promotions,

and declaring that any attemj)t to obtain promotion by

political or other indirect influence will be punished.^

On the other liand, numerous public servants are forbidden

by law (po.S'^, p, 391, ?l) to exercise the elective franchise,

lest they should be subjected to undue political influence

by their official superiors. In other cases, wdiere the

franchise is not restrained, care has been taken to prevent

its inde])endent exercise from being int(?.rfered with.''

Tliese measures, coupled Avith the general adoption of

the system of competitive examinations, in appointments

to office, have done much to prevent the abuse of patron-

age for party i^urposes.
f^ -MTV*

O A •/ l 1

,,.yf.^.,„> The entire i^atronaire of the crown in Great Britain

its extent J^as bccu comjuitcd at about 105,000 offices/ After ex-

iditioii. eluding the different classes of appointments in regard to

which, as we have seen, the influence of party is but

small, there still remains a considerable amount which is

re^rai'ded as beino; available for distribution amoni2;st tlie

friends and supporters of the existing administration.

Patronage of this description is generally exercised

through the instrumentality of the parliamentary secre-

tary to the treasury, or tlie ])olitical secretary of the de-

partment concerned.'" It includes direct appointments to

minor and subordinate offices, and nominations, under the

competitive examination system. The principal members

of tlic ministry are careful to hold themselves aloof from

such transac;tions, lest tlieir position slioidd be coinjn'o-

•> T'cp. of Commons Commitco on tlic oiijiloi/rs of the civil service

tlu! IJoaril of Actmiraltv, ]8()l, pp. nmountod, in 1802, to 4-"»,in.">. In

y<.», !)."),!)('., and s('(3 ;w*-//p. .31)7. 1H22, tlu'V wore only 18,5U0. Ihiil.

'' St'oyw.s^ p. .'i!)2, H. vol. clxxvi. p. 1044.
' Hans. JU'b, vol. clxxii. p. {>.")(). '" ('o.nmon.H Papers, lHr)4-r). On

Uf thid number, it ia stated that the Civil iService, vol. .\x. p. 112.
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service.

raised thereby." But in every branch of the public

service tlie poUtical head of the department must be

held responsible, if not for every individual appointment,

at any rate for the regulations under which the patronage

is bestowed."

Keference has already been made to the system of Competi

competitive examinations, which was introduced for the
5,"na'tTor

express purpose of doing away with abuses in regard to f«'' civil

patronage.

From time immemorial the constitution of the civil

service of the crown has been regulated by royal orders

in council.'' By the same authority a change lias recently

been effected, and the principle of competitive examina-

tions for appointments in the civil service established, by
an order in council of May 21, 1855. ** Its adoption in

the various parts of the service has been gradual. In

some departments open competition is the rule, in others

a limited competition among three candidates. The civil

and medical services of India, the scientific corps of the

army, and some civil departments of the state, are sup-

plied through open competition, and have ceased to afford

patronage to ministers. But where limited competition

prevails it has rather served to increase than diminish

the amount of political patronage. Thus, formerly, when
a vacancy occurred in a subordinate public office, the

" Commons Papers (Rep. on
Dockyard appointments), 1852-3,
vol. XXV. pp. 300, 344, 303.

° Ihid. llepoit, p. xii.

See Sir James Steplien's letter

on tiio reorganiisation of the Civil

Sirvice, inCommons Papers, 18o4-5,
vol. XX. p. 81.

•i Hans. Deb. vol. cxxxviii. p. 2157,
vol. oxxxix. p, G82. See also debate
iu tlio House of Commons, on April

1, 18(>2, and July 17, 1803, wherein
the objections to tlie new system
were very forcibly urged. The go-

vernment upon both occasions ex-
plained the extent to which the

system had been already adopted,
and showed that the principle of
competitive examinations was being
gradually introduced throughout the
public service. But Lord Grey, in

the new edition of Ids Parliamentary
Government, points out the peculiar

abuses which have arisen iu tlio

working of the competitive sj'stem,

and strenuously condemns it, as being
' radically wrong,' and calculated to

obtain in general a less efficient class

of public servants than those ap-
pointed bv government under the old
system. '(I'p. 200-310.)

VOL. I. C C
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patronage Secretary of the Treasury disposed of it upon

tlie recommendation of a member of Parliament support-

ing the existing government. Now lie can give nomina-

tions to three members for each vacancy, or, if he chose,

could present them all to one member, to be distributed

according to his discretion/

Tlie existing arrangements in regard to competitive ex-

aminations for civil service appohitments were explained

by Lord Palmerston on May 29, 1862, as follows : Tlie

candidates for each examination are, in the first place,

questioned upon a standard test to ascertain whether they

possessed what might be called a minimum of the ac-

quirements necessary lor the vacant office. It was then

usual to select three candidates for every vacancy, to sub-

ject these to a competitive examination, and confer the

post upon the one who proved to be the best qualified.'*

But whether it be discharged upon the mere discretion

of ministers or with the assistance to be derived from an

organised system of preliminary examinations, ' there is

no act,* says a recent political writer, ' which more im-

peratively requires to be performed under a strong sense

of individual responsibility than tlie nomination to em-

ployments.' ' Besides, the qualifications which fit special

individuals for special duties can only be recognised by

those who know the individuals or who make it their

business to examine and judge of persons from what they

have done or from the evidence of those who are in a

position to judge.' Combating the notion which has been

entertained by some in favour of nominations to office by

a popular assembly, Mr. Mill thus proceeds :
' When

those conscientious obligations are so little regarded by

' May, Const. Hist. vol. ii. p. 02

;

Cox, Jiritisli Commonwealth, p. 117;
Hans. Deb. vol. clxvi. p. 338.

• Hans. Deb, vol. clxvii. p. 03.

For an instance of evasion of the

rules of the Civil Service Commis-
sioners, on the part of the Board of

Admiralty, in favour of a clerk who
had been placed in that departuu'iit

without having obtained the usual

certificate, see Keport of Conimittco

on Public Accounts, 1802, Evid. 8GJ,

1541.
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lia-

grccat public officers, who can be made responsible for

their appointments, how must it be witli assemblies who
caniiL,:? Even now the worst appointments are those

which are made for the sake of gaining support or disarm-

ing opposition in the representative body : what might we
expect if they were made by the body itself? Numerous
bodies never regard qualifications at all' 'When appoint-

ments made by a popular body are not decided, as they

almost always are, by party connection or private jobbing,

a man is appointed either because he has a reputation,

often quite undeserved, for general abihty, or oftener for

no better reason than that he is personally popular.' ^

Even the officers and servants attendant upon the two parii

Houses of Parhament are not appointed by the Houses ^"^"0^^

themselves," but either (as in the case of the principal

officers) by letters-patent from the crown, or by the

Clerk, Sergeant-at-Arms, or Usher of the Black Eod, or

by the Speaker, according to the department to which

tlie particular office may belong/ The House of Com-
mons appoint their Speaker and the Chairman of the

Committee of Ways and Means ; the House of Lords

their Chairman of Committees, and the examiners of

standing orders for private bills/ By the Act 15 & IG

Vict. c. 57, authorising the issue of a commission to en-

quire into corrupt practices at elections of memb ^rs of

tlie House of Commons, upon a joint address of both

Houses of Parliament to the crown, it is provided tliat

the commissioners shall be persons ' named in such

* Mill on Representative Govt,

pp. 94-9G. See also Austin's Plea

for the Constitution, p. 31. And see

the observations of the Attorney-

General and of Mr. Walpole on_ a

proposal that certain new judicial

ofiices, to be created by_ statute, she ^d

be placed, in the first instance, at the

option of persons already holding

certain other judicial otllcea. Hans,

Deb. vol. clxxvii. p. 311. Ihid, vol.

clxxviii. p. 525. And see post, p. 418.

" See, in regard to the appoint-

ment of Clerk of the House of Com-
isons, Hans. Ueb. vol. cxiv. p. LW.
And of Clerk Assistant of the House
of Lords, ibid, vol. xcvii. p. 455.

" Ihid. vol. cxl. pp. 258, 447.

Commons Papers, 1847-8, vol. xvi.

p. 45; Ihid. vol. xviii. pp. 90, 104,
111. Ihid. 1850, vol. li. p. 1.

* Hans. Deb. vol. cxiv. p. 48. S.O.

H. of Lords, in May, Pari. I'rac. p.

630.

c c 2
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%

address,' such persons having the standing at the bar, &r.

indicated by the Act. It is customary for the commis-

sioners to be named in the resolution for the address, whicli

is first introduced into the House of Commons." "^-x

Reprcsen- /^ As a ucccssary consequence of the division of the civil
J

Pariiam(/t scrvicc iuto political and non-political officers, and of the

of every V acknowledged sunremacy of the members of the adminis-
pubhcde- . n / i t j / - • • i i

partment. tratiou ovcr all tne suoordmate employes, Jt is required by

our parliamentary system that every branch of the public

service should be represented, either directly or indirectly,

in the Houses of Parliament. This duty is performed by

the political heads, who are themselves solely responsible

for every act of administration down to the minutest de-

tails of official routine. Having entire control over the

public departments, they are bound to assume re-

sponsibility for every, official act, and not to permit

blame to be imputed to any subordinate for the man-

ner in which the business of the country is transacted,

except only in cases of personal misconduct, for which the

\ political chiefs have the remedy in their own hands.^
SiiLordi- \ .

' It is no arbitrary rule,' says Lord Grey, ' which

ma-^equires that all holders of permanent offices must be

subordinate to some minister responsible to Parliament,

since it is obvious that without it, the first principle of our

system of government—the control of all branches of tlie

administration byParliament—would be abandoned.'' But

the control of Parliament, as will hereafter appear, is

general, and does not admit of any direct interference

with the subordinate officers of government.

So strict is the rule of ministerial supremacy as to forbid

any orders to be given to any public servant of the crown,

by either h se of Parliament, except through the regular

channel of official communicati(m, namely, a Secretary

nation

all perm
ncnt offi-

cers to

some poli-

tical head

* Hans. Dob. May 1,18G0, wherein
four such addresses were voted,

y For further 'particulars on this

head, see vol. ii. c. 1, on the Cabinet
Council.

' Grey, Pari. Govt, new ed. p. 300.
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Line re-

ef State, or other oflicer wlio may be authorised to

convey the royal commands.*

So, also, as regards the dismissal of persons from public

employ ; the crown possesses by virtue of its prerogative

an absolute legal power to dismiss any of its servants, on

the advice of its responsible ministers.'' Such a power
'is indispensable, in order to give to the latter that

authority over tliose by whose agency and assistance

they carry on the public business, without which they

could not justly be held accountable by Parliament for

the manner in wliich affairs are conducted.' ' This rule,

however, is subject to an important exception in the case

of those offices which are held ' during good behaviour,'

a tenure which has been applied by Acts of Parliament to

the judges (whetlier their jurisdiction be local or general),

tlie Comptroller of the Exchequer, the auditors of the

public accounts, and certain other functionaries, whose

position is one that makes it desirable that they should be

independent of the crown, holding their offices for life,

and being removable (except in the case of certain officers

of inferior grade) only upon addresses from the two

Houses of Parliament.*^

But while every government must necessarily possess the

abstract right of dismissing any of its servants who may
hold their offices 'during pleasure,' whenever tliey consider

that such a step is required by the exigencies of the

public service, it has nevertheless been recognised as a

rule that persons holding non-political offices under the

crown should only be dismissed for incompetence or niis-

ALsnUite
power in

tlu" crown
to dismiss

all public

sorviints

:

With
certain ex-

ceptions.

Dismissals

only occur

for incom-
petence

or miscon-

duct.

' Case of Sir Baldwin Walker, in

House of Commons, Hans. Deb.
March 8 and 22, 1801.

»> Chitty on Prerog. 82. See tlie

case of Earl Howe in Mirror of Pari.

1831, p. 3127. As regards officers

in the navy, army, or militia, see

ante, p. 326.
• Grey, Pari. Govt, new ed. p. 32G.

•* Broom, Const. Law, 701. See
also in regard to Clerks of the Peace
who hold office qiiamdiu bene se

qcsserint, Hans. Deb. vol. clxxiii. p.

708, and stat. 27 and 28 Met. c.

G5. For the precise legal effect of

this tenure, see Ilans. Deb. vol. clxxx.

pp. 296, 304.
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CdSG of

Mr.Bcalcs.

conduct." Dismissals on other grounds are highly objection-

able and inexpedient ; more especially if they spring froiv

political considerations. Doubtless, an active interference in

politics, on the part of a non-political office-holder, would

be a case of ' misconduct ' sufficient to justify his dismissal.

It is a well understood rule of constitutional g^overnment,

that all such functionaries ' should abstain from taking ari

active part in political contests,' observing a strict neu-

trality therein. If a contrary practice prevailed, it would

inevitably follow that the opposite party, on succeeding

to power, would retaliate on those who had assisted to

uphold a rival ministry ; and thus a repetition of vindic-

tive and extensive changes amongst government employes

would occur, that would prevent the grow^th of experi-

ence in office, and destroy the efficiency of the public

service.

In August 18G6, the Lord Chief Justice of England, Sir Alexander

Cockburn, dismissed, or rather declined to reappoint, as usual, Mv.

Edmund Beales, as revising barrister for the county of Middlesex,

on account of his having taken ' a very active and leading part in a

political agitation of no ordinary character,' having for its object

the endeavour to bring about a radical reform of Parhament.

Revising barristers are annual appointments, but it is customary to

nominate the same person year by year, unless for some special reason;

so that declining to reappoint, in the present instance, was equiva-

lent to dismissal. The Chief Justice conveyed his sentiments to

Mr. Beales on this occasion, in an explanatory letter, vvhercin ho

stated that ^^e was 'very far from thinking that to entertain or to

express decided political opinions ought to be considered as disquu-

lifying a member of the bar from holding office as a revising

barrister. In making these appointments,' his lordship added, ' I

have looked only to the fitness of the candidates, and have never

stopped to enquii'e what were their political views. But, on the

other hand, I must say I do not think it desirable that a gentleman

holding what, in the view of many persons, would be deemed ex-

treme opinions, and occupying a prominent position ia the political

warfare of the day—whether on the one side or the other

—

should be appointed to decide judicially on the claims of persons

to vote in the election of members of Parliament.' Mr. Beales

remonstrated against his removal, as being, in his opinion, uncalled

Grey, Pari. Govt. p. 2?^7.
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for and unjustifiable, but acknowledged the kindly and friendly

spirit in which his lordship had acted towards him.*^

All public employes^ whatever may be their private

convictions on political questions, are bound to discharge

their duties towards their official superiors for the time

being honestly and faithfully, affording to them all the

assistance in their power. But this assistance is necessa-

rily limited to the sphere of official obligation, and does

not require the surrender of private opinions, or justify

an intermeddling, on behalf of their employers, in political

strife. While, on the one hand, the practice of depriv-

ing persons of subordinate offices simply on account of

their political views, is destructive of all efficient ad-

ministration—as the example of the American Republic

has strikingly shown— on the other hand, it is mani-

festly unreasonable that any public servant should be

permitted to continue in active opposition to the existing

government."

It is not easy to define the extent of ' misconduct,* of this

description which should properly subject a permanent

officer of the crown to dismissal. During a period of groat

political excitement the government may be constrained

to act with more severity towards public servants who
may take an active part in politics,*" than at ordinary times.

Fulolity in

the pulilic

st'i'vicc.

All intor-

fVrnnco in

politics ol)-

jectionable.

^ See the correspondence in the

Jurist, Sept. 1, 18GG, p. 340. And
see tlie action taken by the govern-
ment in 1841, upon complaint of

Clerks of Justices of the Peace in

Scotland, acting as ' political agents.'

Mirror of Pari. 1841, p. 2210.
s Despatches of the Colonial Se-

cretaries (Lord Grey and th(! Duke of

Newcastle) to the Ijieutenant-Go-

veruor of Nova Scotia in 1848 and
in 1800, in respect to the control and
dismissal of public officers in that

colony
;
quoted in the Toronto Globe

of September 22, 1800. Despatch
from the Duke of Newcastle to the

Governor of Jamaica, prohibiting

public officers from writing offi-nsive

letters in the newspapers. Commons

Papers, 1800, vol. xlv. p. 303; nnd
see Hans. Deb. vol. clxxi. p. 722.

Also correspondence betsv^een tlie

Duke of Newcastle, the Lieutenaj\t-

Governor of New Brunswick and his

ministers, respecting dismisscil.T from
office for political reasons ; in New
Brunswick Assembly Journals, 18(i2,

pp. 192-100.
'' l']ven the mere exercise of the

political franchise by a subordinate
servant of the crown, though not
prohibited, may be considered, as a
general rule, to be inexpedient. (See
Grey on Pari. Govt, new ed. p.

23o.) All persons engaged in tlio

management or collection of the pub-
lic revenue are, by statutes passed in

the last century, expressly disquali-
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DisniiflSrtl

of Eiirl

Fitzwil-

liuiii.

For example, in 1810, when party feelings ran very hij^li, Earl

Fitzwilliam, an amiable and loyal nobleman, was summarily dis-

missed from his office of Lord-Lieutenant of the West liidiiif,' of

Yorkshire, because he had joined in calling a meeting of freelioldc^rs

to consider of petitioning the king, and the two Houses of I'ailiji-

ment, upon the existing state of public affairs, in terms supposed to

reflect upon an answer recently given by the prince regent to nn

address from the City of London.' The ministry being interrogated

in Parliament in regard to this dismissal, justified it on the ground

that 'it was essential to the duo administration of public affairs, and

to the dignity of the crown, that none of its servants should hold

opinions of it derogatory to its honour and character.'

J

It has been suggested that the relations between the

subordinate chass of pubhc functionaries and the executive

government slioiild be regulated by statute, so as to

prevent a possible abuse of power on the part of the

lied from voting at parliamentary
elections. So strictly is this enforced
that country postmasters, avIio niny
not receive more than 4/. a year from
the state, are disfranchised. And by
more recent enactments, all persons
connected with the police or consta-
bulary force, in town or countr\-, are

prohibited from exercising the elec-

tive franchise. (Hogers on Elections,

ed. ISrA), pp. 158-104.) With these

exceptions, however, no one is for-

bidden to vote by reason of his hold-

ing an office under the crown, or

because he may be in receipt of a
iixed income from the public revenue
(Hans. Deb. vol. clxix. p. 024). On
the contrary, the tendency (.

' ^cent

departmental regulations bin been to

secure a greater degree of indepen-
dence than formerly to the public

servant in the exercise of the political

franchise. Witness the fact that Mr.
Ferrand, a political opponent of the
government, was elected a member
for the borough of Devonport, in

February 1803, against one of the
Lords of the Admiralty, although the

constituency comprises a largo num-
ber of employes in the Admiralty
Dockyards, whose votes turned the
scale in favour of Mr. Ferrand {ibid.

p. 784). At the general election in

1865, Devonport returned two Oppo-

sition members; but, upon petition,

they were both unseated for bribery

practices {ibid. vol. clxxxiii. p. ()4;!).

A recommendation of the royal com-

mission on dockyards in ]8(}0, in

favour of disfranchising the doelc-

yards was not approved of by tlio

government at the time (ibid. vol.

clxxi. p. 070). Xevertheless, by the

ICth clause of the new licform Hill,

introduced by Mr. Gladstone in 18(5(!,

it was directed that the dockvard

labourers should bo disfranchised,

avowedly in order to protect mem-
bers from the undue influence on

the part of constituents who are

dependent upon government for their

daily wages. See the debates on

the conduct of these labourers, niid

their proposed disfranchisement in

the session of 1806, and especially

vol. clxxxi. p. 1870 ; vol. clxxxii. pp.

08, 72, 1177. It has been estimated

that the number of dockyard voters,

in the several boroughs of Chatham,

Devonport, C-veenwich, rortsmoutli,

and Pembroke, who would have been

disfranchised had this bill become

law, was 3,055. Commons I'apers,

1800, No. 318.
' Campbell's Chancellors, vii. 335.

Mav, Const. Hist. ii. 107.

J' Pail. Deb. vol. xli. p. 102.
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responsible advisers of the croWn towards their subordi- Exoroiso

iiatt's in office. But it has been well remarked by Lord "ow'-rnf

(troy, that 'it would be impossible to limit the power of 'lismiBsai.

dismissal to cases in which misconduct could be proved

hofore a court of law, without incurring; the risk of having

the executive government paralysed by the passive resist-

ance of persons holding these situations, and by the

obstructions they would be able to throw in the way
of ministers they wished to oppose. Law would be

too clumsy an instrument for regulating the conduct of

the ministers of the crown and the permanent civil

servants of the state in their relations to each other. This

is now far more effectually and i'ar more safely accom-

plished by the power of public opinion. So great is the

authority of public opinion, that no minister now ever

tliinks of dismissing a public servant from those offices

Avliich are regarded as permanent, unless for gross mis-

conduct ; but at the same time he has the power (and

public opinion would support him in using it) of dismiss-

ing such a servant for misconduct, which it might be im-

possible for any law to define beforehand, and of which

there might be no legal evidence, though there was a

moral certainty.' '' Lord Grey proceeds to point out that

active opposition to their pohtical chiefs for the time

lieing, or attempts to embarrass them either by passive

resistance or by putting difficulties in the ^vay of their

administration of oflSce are just those kinds of misconduct

which would be most danger-ous, and yet most difficult to

suppress or prevent by legal enactment.' ' The knowledge

that there is no legal restriction on the powxT of dismissal

to prevent a minister from dealing with such a case as it

would deserve, has probably been the principal reason why
such cases do not arise ; and, by preventing the possibility

i ';tM,

'' Grey, Pari, Govt, new ed. pp. of Lonh, April 18, 180], on the

320, 327. Education Conmiitteo and the vote
' Ibid. p. 327. And see speeches of of the House of Commons.

I'^arls Granville and Grey, in House
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of a struggle between a government and its servants, has

kept up the good feeling which has hitherto existed

between thera.'
""

Whenever it is deemed advisable, in furtherance of

proposed reforms or retrenchments in the public service,

to dispense with the services of any particular class of

public employes^ it has always been customary to respect

the claims of existing incumbents, by allotting to tlicm

suitable pensions or retiring allowances. It was well said

by Edmund Burke, whose patient labours in the cause

of national retrenchment were so eminently successful,

that it was neither wise, expedient, or just to interfere

retrospectively with places or pensions ; that reform ouglit

to be prospective ; that the duration of the life of a

nation was not to be compared with the short duration

of the life of an individual ; that an individual hardship,

and especially an injustice, ought not to be committed for

the sake of arriving a few years sooner at the object Par-

liament had in view, namely, economical reform." It

is to the credit of tlie imperial government that they

have invariably acted upon this magnanimous principle.

Authority has been given to the Treasury, by a general

Act of Parliament, to make suitable compensation to all

persons whose offices may be abolished ;
° and in cases

wdiich do not come within the purview of this Act, special

provision is made by Parliament for the purpose.'' When
the new Divorce and Probate Court was established, in

1857, provision was made to compensate the proctors

who had practised in the old court, whicli was then

abolished. This compensation amounted to the enormous

sum of 110,000/. per annum. *•

" Cirev,rnrl. Govt, new ed. p.r527.

n ^lirfor of Pari. lH;?r,, p. 1047.
° Act 4 & 5 Will. IV. c. 24. And

Boe Conunons Papers, 1852-3, vol.

Ivii. p. 717.

p 8 Jv- Vict. c. 78. See the case

of Sir IJichard Promlcy, in 18()0,

wherein the govornnient and the

House of Commons vied with cncli

other in tlie determination to denl as

liberally as possible with a valued

public servant upon liis retirement,

linns. Deb. V(d. clxxx. pp. 499-r)()8.

• Hans. Deb. vol. eiiv. p. lOil.').

Commons Papers, 1801, vol. li. p.

40o.
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As with the appointment and dismissal, so also in re- Salaries,

gard to the remuneration of public employes, it should
?,Ji;iic^offi-

be left to the government to determine the amount of '^'^''«
Jo

'"'

pay to be allotted to all public servants, of whatever hy tho

"^^

crade or position. Those who serve the crown should '^'^"'^^^"'T-

look directly to the crown for compensation and reward.

The salaries and allowances of all public servants, in

every department of state (with the exception of those

functionaries whose salaries are fixed by Act of Parlia-

ment),' are regulated by the Lords Commissioners of the

Treasury, and determined by Treasury minutes. It is

competent for the official head of every public department

to recommend to the Treasury the alteration or increase

of salaries to his own subordinates. But every such

recommendation is subjected to the closest scrutiny by

the Treasury, who possess supreme control in all financial

matters, over every other branch of the public service.^

The salaries and expenses of the public departments are

annually submitted to the review of the House of Com-
mons in the estimates, and a separate vote is taken for And voted

tlie amount required to defray the same, in each depart-
JjJ.i^^'"^"^'

ment. Appended to the estimate for every vote, a list

is given of the different items of expenditure included

therein ; but although it is within the power of the House

of Commons, in committee of supply, to reduce any such

vote by omitting the amount of any particular salary, or

other item, this power is rarely exercised, and only upon

grave and urgent considerations. It is perfectly compe-

tent for either House of Parliament, and more particu-

larly for the House of Commons, to subject the conduct

of the executive government towards the subordinate

officers and servants of the crown to free enquiry and

criticism ; but there should be no attem[)t to interfere

with the discretion of responsible ministers, hi regulating

v\ t

' Tho oificers of the two Houses • ITans. Deb. vol. Ixxiii. p. 1002.
of rarliaineut nro also nn exception Ibid. vol. cxvii. p. S.'U. And see
to this rule ; see iwst, pp. 402-400. vol. ii. c. 2. On tho Treasury.
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Pecuniary
details

should be
left to the

Treasury.

Applica-

tions for

increase

of salary.

the pay and allowances of public employes^ except in

cases where it is apparent that injustice and oppression

have been exercised.'

While every salary, and the classification of every

office is (with trifling exceptions) duly submitted in the

annual estimates for the criticism and sanction of Parlia-

ment, it is tlie peculiar duty of the executive government

and of the heads of the several departments to enter into

the particular and minute considerations by which the

rate of salaries, the annual increments, and the prospect

of promotion are adjusted. This duty is discharged by

the Lords of the Treasury, and should be left to their un-

fettered discretion, inasmuch as they are responsible for

the expenditure incurred in every branch of the pubhc

service.

By a Treasury minute, dated February 26, 1866, wliich

embodies the substance of regulations previously esta-

blished in various departments of the civil service, it is

provided that henceforth, as a general rule, no apphcation

in relation to increased pay or allowances (or for promo-

tion, where such rests with the Treasury) will be enter-

tained by the board unless transmitted through the head

of the department to which the applicant belongs. But

in the event of the departmental liead refusing to forward

any «uch application, the Treasury will receive it direct

from the subordinate officer, if it be accompanied by a

copy or statemenL of the refusal, and will determine

whether or not the communu^ation was one which should

have been addressed to them.

This minute has originated in consequence of a practice

recently introduced by employes in the civil service of

memoriahsing the Treasury for increase of salary or iiii-

' In 1850, upon motion of the ex., p. 219.) But tlio povernnieiit

prime minister (Lord John Russell), reserved to themselves the riiriit of

a select committee of the House of dealing with the recommendations of

Commons was appointed to enquire this committee as thej^ thought iit.

into the salaries and emoluments of Hid. vol. cxvii. pp. 834-837.

public ollicers. (I Inns. Deb. vol.
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proved departmental position throiigli members of Par-

liament or other influential persons, or by direct petition

to the board itself.

In enforcing a stricter rule upon the service, the Trea-

sury expressly disclaim the desire to debar any classes or

individuals in the public service from making a respect-

ful complaint of any matter of personal grievance. Still

less do they intend to offer any obstacle to the most free

action of members of the legislature who, on public

grounds, may consider it their duty, whether in Parlia-

liament or by communications to the Treasury, to call

attention to cases of grievance on the part of individuals,

or who may think fit to enter upon the investigation of

questions affecting the remuneration and other conditions

of service under which classes of public officers are em-

ployed. It is equally the duty and the desire of the

Treasury to afford every proper facility for such repre-

sentations, and to give them their impartial attention.

But, on the other hand, a due regard to the principles Political

of subordination, and the maintenance of proper relations
foJbi^Xn.

between the various officers employed in the civil ser-

vice, requires that for the future the Treasury should insist

upoi the observance of the rule which forbids subordinate

officers from seeking advancement by means of pressure

put upon the executive government by persons whose

only knowledge of the circumstances of the case is derived

from the ex parte representation of the applicants them-

selves."

All pensions and retiring allowances to public servants, Pensions

although payable imder the authority of an Act of Par-

liament, are awarde^l by the Lords of the Treasury, pur-

suant to regulations they are empowered to make from

time to time, for that purpose.'' Formerly, great irregu-

how
granted.

" Copy of Treasury INIiuuto con-
C(>rninj>: Customs' Clerks, &c. Com-
mons Papers, 1860, No. 83. And see

Hans. Dob. vol. clxxxi. p. 1800.

' 57 Geo. III. c. 05, extended by
4 & 5 Will. IV. c. 24. If tho go-
vernment should refuse to allow to a
public otlicer Lis just claims under
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Abuses of

the pon-

iiion list.

larities prevailed in the granting of pensions by tlic

crown, and it became necessary for Parliament to inter-

pose its authority to regulate and restrict the exercise of

this function. Prior to the reign of Queen Anne, the

crown had assumed the right of charging its hereditary

revenues with pensions and annuities ; and it had been

lield that the king had power in law to bind his suc-

cessors. But, on the accession of Queen Anne, an Act

was passed, forbidding the alienation of any portion of

the hereditary revenues for any term beyond the life of

the reigning monarch. On the accession of George III

the most part of the hereditary revenues of the crown

being surrendered in exchange for a fixed civil list,

the pensions which had previously been paid out of these

revenues Avere henceforth paid out of the civil list.

There was no limit to the amount of pensions so long as

the civil list could meet the demand ; and no princijile

on which the grant of them was regulated, save the dis-

cretion of the croAvn and its advisers.'''

The abuses of the pension list, and the enormous facilities

it afforded for corrupt purposes, frequently engaged tlie

attention of Parhameut during the reign of George III,

and several Acts As^ere passed at different periods to regu-

late the grant of pensions. Tlie constitutional rigiit of

Parliament to investigate this matter, and to control tlic

croAvn in respect thereto, was fully asserted and secured

by Burke's Act in 1782,^ whicli forbade the granting of

secret pensions, upon the principle that Parliament liad a

right to be informed of every instance of the exercise of

this prerogative in order to ensure and enforce the re-

sponsibility of the ministers of the crown.^ This Act

further acknowledged the principle that pensions ought to

tlio supernnmiation Act, ho could

apply to the court of Queen's Bench
for a mandamus to compel the Trea-

sury to pay him whatever lie was "ii -

titled to receive. Ilnns. Deh. vol.

clxxx. p. 503.

' May, Const. Hist. vol. i. pp. 214,

215.
« 22 Geo. III. c. 82.

Burke's Works, vol. iii. pp. ^04-

307. And see Hans. Deb. vol. clxxxiii.

p. 423.
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be granted for two causes only ; namely, as a royal bounty

to persons in distress, or as a reward for desert.

The interference of Parliament to restrain abuses in Restrained

the grant of pensions continued during the succeeding uame'iit.

reigns of George IV. and William IV. ," and finally, upon

the accession of her present Majesty an Act was passed,

which limited the right of the crown to grant additional

pensions on the civil list to the sum of 1,200/. a year.

This sum is granted to her Majesty, for each and every

successive year of her reign, cumulatively for the pay-

ment of pensions. Such pensions, pursuant to a resolution

of the House of Commons of February 18, 1834, to

be awarded only to ' such persons as have just claim^

oil the royal beneficence, or who, by their personal services

to the crown, by the performance of duties to the public,

or by their useful discoveries in science and attainments

ill literature and the arts, have merited the gracious con-

sideration of their sovereign and the gratitude of their

country.' * It is further required, that a hst of the pen-

sions granted shall be laid before Parliament from time

to time, so as to enable the House of Commons to give its

advice in res^ard to their bestowal should it desire to

do so. The prime minister, and liot the Chancellor of

the Exchequer, is the responsible minister upon whose

advice these pensions are conferred.''

It is now recognised as a constitutional rule, that the ah pen-

grant of pensions should always come under the cogni-
clllnf under

sauce of the House of Commons. 2ven in the case of copnisanco

pensions and retirmg allowances awarded, accorcuiig to es- commons.

tablished practice, under the provisions of the Superannu-

ation Acts, the money to defray the same must be annually

voted by the House of Commons, although the faith of

P*l. ::)?!

• May, Const. Hist. vol. i. pp. 217, List, Dec. 5, 1837. Report on Official

21.S. And SCO Hans. Deb. vol. clxxvi. Salaries, 18o0. Evid. 2()2-2(54.

p. .'{58. " Mirror of Pari. 1840, pp. 1327,
• 1 & 2 Vict. c. 2. Keport on Civil 1347.
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"Widows
and
orphans
of civil

service

;

i

Of army
and navy
oflBcers.

Summary,

Parliament might be virtually considered ao pledged to

their continuance.*'

Neither the Superannuation nor the Pension Acts confer

upon the Treasury any authority to grant an allowance

to the widows and families of deceased public officers in

the civil service, howsoever strong the claim may be in any

particular instance. The only fund out of which such a pen-

sion could be granted would be from the limited amount

above mentioned, which is payable out of the civil list.^

This has been occasionally resorted to for such a purpose

in cases of peculiar hardship and desert.

The widows and orphans of officers in the army and

navy are entitled to pensions under certain regulations

;

but a similar bounty is not extended to the families of

deceased adjutants and quartermasters of militia regi-

ments, because these officers ' are not liable to the dangers

of foreign service common to officers in the line.'
°

We have jw completed our review of the royal pre-

rogative in relation to office-holders. We have seen that

the constitution has vested in the sovereign the right of

appointing, controlling, remunerating, and dismissing all

the public servants of the crown, with an exception in

the case of certain functionaries whose tenure of office

has been made that of ' good behaviour,' and who can

only be dismissed from their employments upon an address

of the two Houses of Pai'iamcnt. By this means, the

dignity and independence of the crown in the choice of

its officers and the efficiency of the public service are

secured. At the same time, adequate protection is af-

forded against abuse in the distribution of patronage and

the control and dismissal of public employes by the re-

sponsibility of ministers to Parliament for the faithful

" Attorney-Cicnoral, in Ilaus. Deb. a list of new pensions ia given,
vol. clxxix. p. 13:20. In the nnniinl •• Hans. Deb. vol. clxxix. p. 788.

estimates the sum required under the * Lord Iiartingtou, Secretary of

Superannuation Acts is included in State for War. Hans. Deb. vol,

one vote, but the names, &c. of all the clxxxiii. p. 583.
pensioners are appended thereto, and
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exercise of this prerogative. Ministers are directly ac-

countable for maintaining the public service in a proper

state of efficiency, for selecting qualified persons to fill all

subordinate offices under the crown, for awarding to such

persons adequate remuneration, and for granting them

protection against oppression or dismissal upon insufficient

or unwarrantable grounds.

The authority that appoints to office is necessarily

competent to dismiss any insufficient or untrustworthy

servants. It is also the proper judge of their qualifica-

tions and of the remuneration they sliould receive. In all

such matters Parliament has no right to interfere except

in cases of manifest abuse or corruption, when it may be

called upon to exercise its inquisitorial power.' Upoii

such occasions, however, the Houses of Parliament are Right of

constitutionally empowered to institute investigations, to mentToin-

cleclare their opinion as to the manner in which this vestigate,

prerogative has been exercised in any particular instance,

and, if need be, either to appeal to the crown to redress

the grievance, or to proceed to remedy it themselves by
an act of legislation.

It is alsoquite in accordance with constitutional usage for ^^^ *?
^^'

eitlierHouse to address thecrown or to record their opinion crown, in

by resolution upon the existing state of the various public [h^g^pre!"

departments generally, and to advise the adoption of such rogative.

reforms as may be calculated to increase the efficiency

of administration.^ But when fundamental changes are

sought to be effected, whereby the crown would be de

prived of any of its prerogative rights, or which transcend

the scope of the lawful authority of an order in council

the proper course would be to bring in a Bill, embodying
the substance of the proposed regulations, in order that

the same ma}'' receive tlie concurrence of the whole

fg!\

- ¥

:^%\

' See precedents, ;)os'<, pp. 408-418.
• See Debates in I'arliament on

Motit)ns for Adniiuistrative llofonn,

on June 15, 18, and 21, 1855. Pro-

posed ri'solutio'.is in regard to tli*

constitution oi the Office of Works,
submitted to the House of Commons
in 1800, 1803, and 1800.

VOL. I. D D
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Control

l»y Par-

liiiTiiunt.

Parlia-

mentary
addresses

for con-

tingent

expenses.

legislature.'' This was the plan pursued by ]\Ir. Burko, in

1780, ill carrying out his proposed economical reibrm.s

in the various departments of state.'

Another indirect but powerful influence possessed by

Parliament in the control of the public service arises

from the necessity for obtaining the sanction of the legisla-

ture to the supplies required for carrying on the govern-

ment and defraying the salaries of all the public einployi'.'i.

' Thus without touching the prerogative itself its exei'cise is

moderated. The effect of this check upon the exercise of

the royal prerogative is, that the responsible ministers of the

crown usually take care not to advise the sovereign to do

any act requiring to be supported by supplies, unless tlioy

believe that it will meet with the approbation of ParHa-

ment, especially that of the lower House, which is in-

vested by the constitution with the principal control over

the public purse. It is indeed very usual, in cases whicli

admit of delay, to obtain the previous sanction of Parliu-

ment to the erection of new offices ; and thus tlie in-

fluence of that assembly as a council of advice and delibe-

ration is materially extended.' J

Moreover, by the usage of Parliament, it has always

been considered allowable for either House to address the

crown for funds to defray the salaries and other expenses

of their own establishments, pursuant to regulations they

may themselves adopt in this behalf. Each House of

Parliament is at liberty to determine the amount of re-

muneration to be allowed to their respective oificers and

servants ;'' although the salaries of the principal officers

are fixed by statute, and are paid out of the Consolidated

*• Hans. Deb. vol. cxxxix. pp. 095,

713. And sue ante, p. 292, concern-

ing the Minutes of Council on the
llevised Code of Education.

' 22 Geo. III. c. 82. See other

cases cited in Tomline's Law iJic-

tionary, verho Office, I.

J IJowyor, 157. See tlie debates

on the proposed additional judj^o in

Chancery, Mirror of Pari. 1^30, pp.

2209, 2426, 2500. And see an ob-

jection raised in Committee of Pup-

ply to an appointment of a certain

person to be Inspector-General nf

Marines, and the debate tlicrecii.

Ihid 18:10-81, pp. 49.3, 495, 109S.
'' Commons .Journals, .Juno 20,

18')0 ; Lords Journals, April 2.'!,

1850.
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Recom-
mciiila-

tii>ii.s of

Com-
mittees,

Speaker of

House of

Commons.

Fund. Formerly, addresses were passed by the House v)f

Coininoiis, at the close of every session, for advancos of

funds to defray the cost of maintaining the rest of the

establishment.' But of late years these expenses are

included in the estimates, and annually voted in Com-
mittee of Supply. And it is customary for the govern-

ment, in their own discretion, to give effect to recommen-

dations from Committees of the House of Connnons, in

favour of appropriations for particular parliamentary

services, by inserting items in the supply estimates, to tlie

required amount, witliout waiting for any formal applica-

tion from the House itself.™

Upon the retuement of the Speaker of the House of

Commons from the chair, it has been the invariable usaije

fur the House to address the crown, that 'some signal

mark of royal favour ' may be conferred upon him, on
Ins 'ceasing to hold the oflice of Speaker.' The response

to this application, on the part of the crown, is by con-

ferring a peerage upon the retiring Speaker, and by a

messai>-e recommending to the House to ijjrant a suital)le

allowance for the support of the dignity."

A similar practice formerly prevailed in the case of the Chapiiiiu

Chaplain to the House of Commons. After a short tei-m

of service it Avas customary to vote an address to the

crown, soliciting the bestowal of church preferment upon
this functionary. When Parliaments wei-e of trici'iial

duration, such addresses were uniformly passed after a

service of about two years and a half. After they became

septennial, it was usual to allow the Speaker two cluip-

lains during; each Parliament. Since 1837, owinfjr to the

diminution of church patronage in the gift of the crown,

an aimual salary has been voted to this officer in supply,

in lieu of an api)lication for prelorment. But on May
31, 1838, the House liaving, prior to the change of sys-

[ : t

\
-: -
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Salaries,

&c., of

House of

Lords.

tern, addressed the crown in favour of three cliaplains,

and received favourable answers, though (for the reason

above mentioned) no preferment had been conferred upon

them, an address, recapitulating these circumstances, and

reiterating the request was agreed to. During the de-

bate thereon, the Home Secretary (Lord John Eussell),

while defending the government from an intentional dis-

regard of the wishes of the House, admitted that tlic

House were justified in the course they had taken. But

he afterwards observed' that no address of the House can

bind the crown in the disposal of its patronage, otherwise

than according to the advice that maybe given to it.'" In

reply to the address, her Majesty stated that she would
' take into her consideration in what maimer the wislics

of her faithful Commons could be carried into effect."

In the course of the session, in Committee of Supply, an

opinion being generally expressed in favour of a salary of

400/. a year being allowed to the chaplain, instead of

200/., as heretofore, the Chancellor of the Exchequer

promised to consider the mattci'. Accordingly, the esti-

mates in the following year, proposed to fix the salary at

400/., which has ever since been the recognised allowance

of this dignitary : and from that time the situation has

been held as a permanent appointment.''

The salaries and retiring allowances of the House of

Lords' establishment, are fixed by the House itself,''' The

fee fund of the House ordinarily suffices to pay all these

demands f but when a deficiency occurs, application is

made by the clerk of the Parliament to the Treasury, to

insert in the estimates a sufficient sum to cover the

same. Tlie Treasury have no knowledge or control over

the fee fund of the House of Lords, or over the appro-

priation thereof. In 1865,, however, they suggested

n Mirror of Pari. 1838, p. 449L
» Ibid. p. 4o4L
p Ibid. p. 5323 ; Ibid. 1839, p. 416.

Parkinson's Under Government, p. 64.

•> See Lords Journals, April 23,

1850.
' May, Pari. Prac. p. 622.

to the

ing the

roaard
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to tlie clerk of the Parliament the expediency of follow-

iiifT the course adopted by tlie House of Commons, in

roiiard to tlieir fee fund, wliich is regularly })aid over to

the Coi\solidated Fund, and the charges upon the same

included in the annual estimates, and voted by Parliament.'*

Applications for pensions by officers of the House of

Lords are decided upon by the House itself; eitlier

directly, or upon a report from the select committee on

the office of the Clerk of the Parliament and Usher of

the Black Rod.'

The salaries, retirino; allowances, and other disburse- Salaries,

ments on behalf of the establishment of the House of Hous°oof

Commons, are settled by the commissioners appointed by Commous.

statute" for regulating the offices of the House jf Com-
mons. The commissioners consist of the Speaker of the

House of Commons, the Chancellor of the Exchequer, the

t-ocretaries of State, and certain other functionaries, being

members of the House of Commons. Practically, the

actual business of the board is transacted by Mr. Speaker.

But die board is always convened when there is anything

important to be ^^one. The salaries of officers of the

House of Commons have been regidated, from time to

time, upon reports from select committees of the House,

from 1836 (up to which period they were paid by fees)

to 1849. The establishment is divided into three branches

or departments ; which are under the clerk, the Speaker,

and the sergeant-at-arms respectively. The head of each

'department sanctions the items which concern his own
department, whether they be for salaries or contingent

expenses ; and the entire pay-list is submitted to the

Speaker, for his sanction and signature. If the establish-

' Report Com. Pub. Accounts,
IBOo, p. 47. And see Ilan?. Deb. vol.

clxxvii. p. ri2.'i.

' Mr. ]?irch's case. Hans. Deb.
I'd). 2!), 1848. Mr. Edmunds' case,

J-nids Journals, Fob. 17 and 24,

18(55. And see Mr. Gladstone's ob-

sorvations, in Hans. Deb. vol. clxxvii.

p. 1 .370. The resolution granting Mr.
Edmunds a pension was afterwards
rescinded, on proof that he had been
guilty of gross misconduct and mal-
versation in olTice ; see Hans. Deb.
Mav 9, 18G5.

"' 52 Geo. III. c. 11 ; and 9 & 10
Vict. c. 77.
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mcnt roqiiircs to be varied, or increased, the Trensiiry is

not consulted, ' tlic Speaker's sanction would be suflicient

;

for instance, in 1SC5, there were two referees of private

bills put on, at 1,000/. each: that was done with the

sanction of the Speaker.' ]]y the Act 12 & 13 Vict. c. 72

the Speaker's audit in rej^'ard to all expenditure for the

House of Conniions is final. Ilis order is the warrant to

the Treasury to insert the amounts required to ])e voted

by rarlianient in the animal estimates. The Treasury

adoj)t his return without examination, and include the

amount in the estimates, because it concerns tlie internal

economy of Parliament. There are, however, certiiiii

items of expenditure, which are connnon to both Houses,

that are settled by the Treasury ; such as the sums to he

allowed for the i)aynient of witnesses attending; committees,

the allowance for a shorthand writer, and otlier miscel-

laneous charjxes of inconsiderable amount. Eetirinu; jil-

lowances to officers of the House of Commons are settled

by the commissioners, on the basis of the Superannuation

Acts.^

'^I'he foregoing particulars will show that, in mntter-!

aflfecting their own employes^ the Houses of Parliament

are privileged to intrench upon the royal prerogative to

determine the remuneration to be allowed to public offi-

cers, to an extent that, in the case of other officials, would

not be allowable."^

But while, as a rule, any direct interference by Parlia-

ment with the exercise of the prerogative of the crown,

in the appointment, control, or dismissal of public servants,

would be unconstitutional, unless under the pectuliar cir-

" See Hop, Com. on Public Ac-
counts, 1805, Evid. H85, 5177, &c.

1 107, &c. 1121, &c. And see Hans.
Deb. vol. clxxvii. p. 112.3.

" 13iit a motion to declare the

opinion of the House as to the ex-

tent of remuneration that ou<,'ht to

be allowed by the Lords of the

Treasury to Mr. Gurney for cxponpos

of experiments in lij^hting the 1 louse

of Commons, performed under the

direction of a committee of tlio

House, was pronounced by the

Speaher to be informal, without the

previous consent of the crown.

Mirror of Pari. IBfiO, p. 5110.
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IIIIIIH-

ciinistnnccs already indifatod, wlioii it may become the Enquini's

duty of rarliameiit to tender advice upon the subject ;
"^',,,"'

il is iicvertlieless a}^reeid)]e to usage for enquiries of min-

isters, or desultory discussions to take place, in either

House, in reference to the appointment and control of

odice-holders, in ])articidar instances, Avhen a direcit motion

on the subject would be objectionable. In tliis way oppor-

tunity is aflbrded to tlie administration to explain and

defend the propriety of appointments, which may have

l)L'en subjected to misrepresentations by the press or the

public at large.*

The foUowing precedents will serve to explain and

confirm the statements made in this section ; and will

explain under what circinnstances parliamentary inter-

ference with this branch of the prerogative has heretofore

ttikcn place :

—

» 0)1 June 8, 1800, n member called

the attention of tlie House of Com-
mons (without mnlvinfj; any motion)

to the unfavoural)! position and in-

f( rior rate of pay of the civil assis-

tants of the Ordnance Survey, com-
pared with that of other public

servants. Ilis reniarlcs were favour-

ably received by the ministry, and
the alleged grievance shown to have
no real existence. (Hans. Deb. vol.

clix. p. 5()8.) See the cases of Mr.
liarker and of Mr. Jopp,in Commons'
Debates of March 1, 1801. On
^Iiirch 4, 1801, enquiry was made of

the ministry whether a person, re-

cently appointed to a lucrative office,

had received the same in acknow-
ledgment of political services ren-

dered by his father to the liberal

party? Lord Palmerston replied that

he was * unable to answ< r the ques-

tion.' (Hans. Deb. vol. clxi. p. l.'»07.)

On ^lay 2, 1802, a member having

moved for and obtained a return of

the services of the late barrack-master

at Shellield, and tlie retiring allow-

ance granted to him, enquired why
lie and others similarly circumstanced
had been allowed such a paltry pit-

tance, when the Treasury had legal

power to grant double the amount.
In reply, the Secretary of the Trea-
sury gave satisfactory explanations

on the point. (Hans. l)eb. vol. clxvi.

p. 1183) And see iho enquiiy, on

Feb. 20, 1803, as to the intended
appointment of ^Ir. lieed to an im-
portant office in the navy department,
over the heads of persons of ability

and long standing in the service.

{Ihkl. vol. clxix. p. 572.) This ap-

pointment afterwards gave rise to n
motion for papers, in cn-der * to .show

to the country the facts connected

therewith ; ' but, being ojiposed by
government, tlie motion was nega-
tived on divi.-?ion. Ihiil. vol. clxxii.

p. 113<»
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Mr.
Spencer

Perceval.

i. as to the arrointment, dismissal, or control of

Public Officers.

Precedents Tn 1807, in the interval between the resignation of the Grenvillo

ministry, and the accession to office of that of the Duke of Portland,

it was rumoured that it was the inti ntion of the king to offer the

situation of Chancellor of the Duchy of Lancaster to Mr. Sponccr

Perceval, as an inducement to that eminent statesman to accept

office in the new ministry. It had been heretofore the usual

(f ough not invariable) custom to confer this office during pleasure,

but as a means of compensating Mr. PercevJil for relinquishing a

lucrative profession for the service of the crown, the king proposed

that he should hold it for life. Whereupon, on March 25, a meniher

of the House of Commons moved an address to the king that Ik!

would be graciously pleased not to grant the office in question, ' or

any other office not usually granted for life, for any other term tliau

during pleasure.' During the discussion of this motion, Mr. Poree-

v\i took the opportunity of stating that it was true the king had

made him this offi^r under the circumstances alleged, but that in

order to prevent his Majesty from being fettered by any advice tlie

House of Commons might give, he had resolved not to take advan-

tage of the offi}r, but that he should be prepared to give his serviees

to the crown, in any political capacity, notwithstanding. Tin;

motion for the address was supported by the leading members of

the late administration, who took the ground that it was not a

restriction upon the royal prerogative, but rather in the interest of

the king, who should not be advised to give any places for life, but

to keep them at his own disposal to reward his faithful servants

from time to time. The address was agreed to by a large majority

and ordered to Iv presented to his Majesty by such members of the

House P.s were of the privy-council.y Agreeably to constitutional

usage, no reply was given by the king, until after the formation of

his new ministry, when he was pleased to send down the followint;

answer :
' His Majesty acquaints his faithful Commons tliat he will

take the subject of their address into his most serious consideration,

and thinks it proper, at the same time, to inform them that he has

thought it fit to provide that in a grant now to be made of the

office of Chancellor of the Duchy of Lancaster, the office shall he

conferred only during his royal j)leasure. His Majesty assures

liis faithful Commons that, in the execution of the powers wiili

which he is intrusted by law to grant certain offices for life, as in

the exercise of all the prerogatives of liis crown, his conduct will at

all times be govei-ned by an anxious attention to the public interest

» Pail. Del), vol. ix. pp. 104220.
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and welt'ai'e.' ' ' Accordingly, Mr. Perceval, "who had accepted office rroeotlcnts

in the new ministry as Chancellor of the Exchequer, held the situa-

tion of Chancellor of the Duchy of Lancaster conjointly therewith,

and also during pleasure." Since that time, this office, which

may be regarded as a sinecure, has been always held by a member
of the administration.

In 1809, an enquiry was instituted by the House of Commons, Tlie Duke

upon the motion of Colonel Wardle, into the conduct of H.R.H, of ^"I'k-

the Duke of York, the then commander-in-chief, who was charged

with conniving at the corrupt sale of military commissions for

the advantage of a woman by the name of Clarke, with whom he

had had a dishonourable connection. The Duke was defended by

the prime minister, Mr. Perceval, Avho succeeded in carrying

an amendment exculpating his Royal Highness from any guilty

participation in Mrs. Clarke's ])roceedings. The Duke, however,

resigned his command of the army ; whereupon the House re-

solved to proceed no further in the matter.*" But two years after-

wards, in May 1811, the Duke was reappointed to office. This

gave rise to a motion of censure which was submitted to the House
of Commons on June (3. It was opposed by ministers, who
pleaded his Royal Highness's fitness for the post, and his personal

popularity with the army, and urged that the former proceedings

of tlie House were not meant to operate as a perpetual disqualifica-

tion, and did not, in fact, affix any stigma upon his character. The
motion Avas accordingly negatived by a large majority.

Shortly before the meeting of Parliament, in 1812, the ])rince Colonel

regent was advised to bestow upon his faithful servant, Colonel McMahoii.

McMahon the office of Paymaster of Widows' Pensions. The
abolition of this office, as being in the nature of a sinecure, had been

recommended, so far back as 1788, by the Commissioners for Public

Accounts : and again by the Commissioners of Military Inquiry,

in 1808. The House of Commons resolved, in 1810, that it was
expedient to abolish all sinecures, and at the same time 'to enable

his ^lajesty to reward in a diilerent way those who had filled high

eflective civil offices.' Reganling (.olonel Mc^Mahon as one whoso

services merited a public remuneration, and no other means having

been provided by Parliament for the purpose, the miinstry recom-

mended that he should be ajjpointed to the office in (juestion ; sub-

ject, however, to any decision that Parliament might come to for

the reformation (n* abolition of the office. On January i>, 1H12, the

case was brought before the House of Commons, upon an amcTul-

ment to postpone the motion to go into Comniitlce of Supply, which,

.'liter a long debate, was negatived. On February -"J, an amcnd-

i'-.ir'

A'.'M

' t'ltminons Journals, vol. Ixii. p.
•' Tarl. l)el>. vol. x.viii. p. L'l(5.

" Ibid. March 17 and JO, ISOO.
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i

I

Lt.-p;pnoral

of tlio

Ordnance.

Precedents rncnt was submitted in Committee of Supply, to reduce the proposed

grant for pensions to officers' widows, hj tlie amount intended to bo

given as salary to Colonel McMalion. This also was negatived by a

majority of 16. But upon the report of the resolutions of Supply on

the following day, the said amendment was again proposed and agreed

to by a majority of 3.*^ This vote occasioned the abolition of tlio

' sinecure. The ministry then advised the appointment of Colonel

McMahon to the office of Keeper of the Privy Purse, and private

secretary to the prince regent, with a salary to be defrayed by tlio

Treasury. On April 14, Mr. Wynn moved for a copy of this appoint-

ment with a view to proposing a resolution of censure thereupon,

on the ground that it was unconstitutional for the reigning monarcli

to have a private secretary. The motion was negatived by a large

majority. But, on June 15, ministers informed the House that the

prince regent had directed the salaiy of Colonel McMahon to be

paid out of his privy purse. Whereupon all further opposition to

the appointment ceased, and the gallant colonel was permitted to

retain it until the day of his death.'^

In 1823, a motion was made by Mr. Hume in the House of Com-
mons to condemn the filling up of a vacancy in the office of

lieutenant-genei^al of the ordnance ; the said office having been

declared to be imnecessary by a royal commission ; an amendment
was proposed for the appointment of a select committee to enquire

into the duties of this office, and the expediency of abolishing it,

which was negatived ; after which the main question was negatived

on division.® On March 29, 1830, in Committee of Supply on the

Ordnance Estimates, Sir James Graham moved an amendment, tn

reduce the vote to defray the ordnance salaries by the amount

payable to the lieutenant-general, with a view to obtain the abo-

lition of the said office ; the amendment was negatived on division.^

But in the follbwing year the office was abolished.^

On April l(j, 1832, an attempt was made <o induce the House of

Commons to interpose in a case where the Colonial Secretary (exer-

cising tlie discretion vested in him by an Act of Parliament) hud

refused to grant an extension of leave of absence to a colonial clergy-

man. It was moved to resolve that, for certain reasons therein stated,

it was the opinion of the House that tliis clergyman should be al-

lowed an additional six months' leave, without prejudice to liis

' Pari. Deb. vol. xxi. pp. 114, 000, March 12, 18.W, concerning the ofticc

Oni. of Troasnrer of the Nnvy, which was
" S(<o ante, p. 102. ncjratived. Jhid. p. T-'irj. In 1K".5,

•• Pari. Deb. N.S. vol. viii. pp. pnrsunnt to the Act 5 & (MVill. IV.

110, 140-171. c. .%, thiHoflice wa» merged into tliiit

' Mirror of Pari. 1880, pp. 1000- of payniastor-jreiiural.

11 UJ. See a similar motion on *' Ilaydn, IJookof DigniticH,}). ID--

Toloniid

Strrotary.
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salary. Tlic Under-Secretary for the Colonies opposed the motion

;

ho showed that much indulgence had already been granted to this

gentleman ; and declared that it would be quite contrary to the

practice of the House to interfere with the government in such a

matter. Accordingly the motion was negatived.^

In 1837, Mr, Hume, being desirous of impugning the ref^nt

appointments of commander-in-chief and military secretary, pro-

])osed, on the consideration of the report from the Committee of

Su]iply on the Army Estimates, an amendment to reduce the vote

by the amount of the respective salaries of these officers ; but Mr.

Wynn (a very high authority) declared that this course was neither

' regular nor constitutional
;

' and, if successful, would lead, not to the

substitution of one individual for another as commander-in-chief,

but to the abolition of the office. He considered that the object the

mover had in view amounted to an improper interference with the

])rorogative of the crown in appointments to office ; adding, that ' it

is undoubtedly the right of the House to allot what sum it may
think proper for the expenses of the army; but if a charge is

intended against any individual, it ought to be stated intelligibly

and directly, in the form of an address.' The amendment was: then

])ut and negatived.*

In 1841, objection being taken in the House of Commons to the

creation of a new office, that of Solicitor to the Home Department,

and a resolution proposed that such an office was unnecessary ; it

Avas urged, in reply, that the proper time to make the objection

would be in Committee of Supply, when a vote would be submitted

to defray the salary of the same. Accordingly, the motion was
Avithdrawn, and the objection renewed in the debate on the esti-

mates. But the government having promised to enquire into the

matter, no further action took place.J

In 1838, upon the appointment of the Earl of Durham tc the

office of governor-general of Canada, his lordship was accom-

])anied to Quebec by a gentleman named T (afterwards Sir T.

T ), who had been convicted of adultery several years previously,

hut luid since filled situations of honour and responsibility. In

consequence of his high legal attainments and general ability, Lord
Durham a})pointed Mr. T as one of his secretaries, and gave him
a seat in the executive council. When his lordship's appointments

irenerally came uiuler review by the Home Government, they were
all approved of with the exception of that of Mr. T . Meanwhile,

Precodenl s

Com-
mamlor-
in-cbiof.

Solicitor to

Homo Do-
parlmeut.

Sir T.

T ,

h

•' >rirror ofrnrl. 18;ll-2,p. \mi).
' Ihid. IK'57, p. HCl.

the crown policitor for the county
of M.'uth. Ibins. Dob, (.'5) vol. clix.

J Ihid. 1841, p. 1509, Ibid. 1841, p, 1533,
8 '88. 2, p. 351. !Soo also tho case of
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Precedents enquiry had been made in tbe House of Lords, whether it was true

that this individual had been appointed to an office by Lord Durham.
At first it was denied by the government, but when it Avas clear

from the Canadian journals that such an appointment had taken

place, the government declared that they had received the intelli-

gence ' with surprise and regret.' •' Subsequently, the government

remonstrated with Lord Durham for what he had done, but liis

lordship replied that he took the whole responsibility upon himself

and would rather resign his own office than suffer it to be cancellefl.

Thus far had the correspondence proceeded, the government being

unwilling 'to disturb Lord Durham's government by actually insist-

ing' on the rescinding of this appointment, when more serious events

occurred i; Canada, which led to he retirement of Lord Durham
from his post. Mr. T acconipanied his lordship home. But

the matter was not allowed to drop here. The question was again

brought under notice of the House of Lords after the Earl of Dur-

ham had resumed his seat in that assembly in 1830,' and a motion

was made for an address to the crown for corrcr ^ondence on the

subject. Upon that motion the foregoing explan.^tions took place :

and the prime minister (Lord Melbourne) having stated that the

correspondence in question had been principally private and un-

official, the mover expressed himself satisfied with the regret

expressed on the part of the government that such an objectionable

appointment should have been made, and withdrew his motion.'"

g. p On August 13, 1839, a motion in the House of Lords for the

Maitland. production (with other papers) of a letter from Sir Peregrine

Maitland, tendering his resignation of the command of the Madras
Army, and of his seat in the Indian Council, was objected to by the

administration, because there was no charge against the ' character

and conduct ' of that officer, and nothing which called for a vindi-

cation of either. Whereupon the mover consented not to press his

motion, so far as this letter was concerned.

"

Jlr. Heath- In 1844, a petition having been presented to the House of Cora-
cote, nions from a Mr. Heathcote, complaining of his dismissal, by the

Se.'retary of State, from the office of Sub-inspector cf Factories,

Uj'on a false charge, founded upon misapprehension, it -was moved

that the petition be taken into consideration. The mover admitted
' that in most cases it was inexpedient for the House to interfere

with the exercise of that discre .imary power which must be pos-

sessed by every government over its subordinate officers,' and that

in his opinion, ' the only cases to justify the interfei'ence were »vhen

^ yUnor of rnrl. 18n8, pp. 5181,
ooir.

' Ibid. 18.'W, p. 307.

Ihu/. pp. :?.-,.'5-;jr)0.

Ibid. p. 4976.

PARI

the head of i

the fiicts of
I

hension.'
°

motion; gi^

while at thel

into a couij

responsible I

iiocording t^

dismissal oi

whose publj

was negati\

In J 848,

1

Wales' Ish

policy,' was

an address

on the capa

some other

•alleged that

secured by

c Ionics th^

only securit

was the apj

however, w
(Sii- J. Hoi

the crown,

drawn.*' It

Board : 'If

in complian

for the app

" Hans, n
p Ibid, pp
1 lu Cam

movable by
ndilre.ss of 1

viiicial I'arl

appeal wltl

pi'ivy-counc;

8o, also, ill

Vlut. c. 04,
' Hans. 1

• Ibid. p.

of Mr. l.iv.i

Covhm, llai

l'78-;{Or).
'

niipointed 1

til !)(' a jui

alti'iition ot

ti) the fact



PARLIAMENTARY CONTROL OF PUBLIC OFFICERS. 413

tlie head of the Jepartment did not seem to have been in possession of Prceodents

the facts of the case, or tliat lie had laboured under some misappre-

hension.' " The Home Secretary (Sir James Graham) opposed the

motion ;
giving, however, explanations of the matter complained of

while at the same time protesting against the House being ' converted

into a court of appeal against the executive : for if he were to bo

responsible for the duties that he performed, he must exorcise them
accoi'ding to his own conscience and judgment with reference to the

dismissal of officers who held their offices during pleasure, and with

whose public conduct he was dissatisfied.' p Whereupon the motion

was negatived.

In 1848, the case of Sir J. T. Claridge, Recorder of Prince of Sir J. T.

Wales' Island, dismissed by order in council, 'on grounds of public '-'"'""^S^'

policy,' was brought before the House of Commons, on motion ibr

an address to the crown, set' '-ig forth 'that no imputation rested

on the capacity or integrity of Sir J. T. Claridge,' and praying that

some other appointment might be conferred upon him. J; was
alleged that while 'the independence of the judges in Engh nd was
secured by the fact of their holding their offices for life, in the

c lonies they were liable to dismissal by the government,'! and the

only security they had for the independence of the colonial judges,

was the appeal to the Committee of the Privy Council. The motion

howev^er, was objected to by the President of the Board of Control

(Sir J. Hobhouse), as being an interference with the prerogative of

tiie crown, in regard to appointmcts to office, and it Avas with-

di'awn.*' It was pertiiieritly remarked, by the President of the India

Hoard : 'If the crown confers an appointment on Sir J. T. Claridge,

in compliance with an address of the House, who will be responsible

for the appointment to the House ^ ' *

° Hans. Deb vol. Ixxvi. p. 1023.

p Ibid. pp. l(j:U, 1040.
^ In Canada, the judges are re-

movable by the governor, upon tho

address of both Houses of the pro-

vincial Parliament, with a right of

fippcal within six months to the

inivy-council. 12 Vict. c. ().'{, § 4.

Si), also, the eq^uitv judges, by 12

\i(t. c. 01, § ;j.

' Hans. Deb. vol. c. pp. 812-810.
' Ihitl. p. 81'). S.H', also, the ease

of !Mr. I.imgslow, di?*tri('t judge in

Cevlon, Hans. Deb. (.'{) vol. xuiv. pp.
27.S-;}Or). The cftse of Mr. Htoner,

appointed bv the Colonial Secretary

to 1)1.' a judge in \'ictoiia, but the

atti'ntion of govcrunu-nt being called

to the fact that he had bi^en charged

by a committee with bribery at an
election, bis appointment was can-
celled, lb. vol. cxxxi. pp. (J88-()i>o,

8i)V}. And see ib. vol. cxxxii. pp.
;{.'U, r)27-r)()(5. IJut upon further
inquiry into the case, tiie govern-
ment .vere of opinion that Mr. Stor.cr

had been hardly deult with, and that
his conduct had not been such as to

tli^qualify him for .i.n^)iirable em-
ployment. According!;, in 18')8, ho
was appointed judge of the West In-
dian iMUiumbert'd i'lstates Coiu't, tho
duties of which he discharged in the
most exemplary manner, ami in lHO.1

he wivs permitted to exclmngj this

ottico fo» that of a judge of a coimty
court in Kngland. The circumstances
attending these appointments were
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Patronage
of Board of

Admiralty.

i

Precedents On April 19, 1853, after the accession to office of the Abordoen

administration, tlio government acquiesced in a motion made by an

independent member of the House of Commons, for tlie appointment

of a select committee to ' enquire into the exercise of the influence

and patronage of the Admiralty, in the dockyards, and public de-

partments, connected with the several Parliamentary boroughs,'

it having been alleged that this patronage had been made use of,

for political pui*poses, by persona officially connected with the

Derby administration.* The committee reported to the House on

May 23, with minutes of evidence in regard to the several

branches of the enquiry. They show^ed that, prior to the year 1847,

corrupt practices in regard to appointments and promotions to office

were very prevalent in the dockyards ; but that, on February 27,1847,

an Admiralty order was issued, in the form of a circular, insistinj^-

upon the introduction and maintenance of a system of promotion, to

depend solely upon merit and efficiency. This was followed up, in

1849, by another circular to the same general effect, which Avas

backed by a personal appeal from Sir Fraj cis Baring, the then tiist

lord of the Admiralty, to the superintendents and principal officers

of tlie dockyards, that they would give him an assurance that they

would not interfere in politics. These measures seemed to have

worked very successfully. But when the Derby ministry came into

power, the circular of 1849 was cancelled, with a view to favour the

interesfs of the party in power ; and though but few political ap-

pointments appear to have been made, they were sufficient in

number to * subvert the confidence of the men, and render nugatoiy

all the solemn assurances of circulars issued by the Admiralty, to the

effect that men should rise by merit, and not by political infliionce.'

The committee imputed blame for these transactions principally to

Mr. Stafford, the then secretary of the Admiralty, to whom the

first lord, upon his accepting office, had given up 'all the civil

patronage, excepting the master shipwrights, and one class of mes-

sengers, whicli he reserved for deserving sailors and marines.'

Recently, the circular of 1849 was restored, and its provisions len-

dered more secure by being embodied in an order in council. The

committee concluded with a recommendation that should the

system under which promotions in the dockyards are now again

regulated, be hereafter altered. Parliament should be informed

thereof as soon as possible." On July 5, 1853, a motion was made

explained and justified by the go-

vernment in the House of Commons.
S(>e Hans. Deb. vol. cxlv. p. 12ll\

Ihid. vol. clxxviii. p. >Ah\. The case

of Mr. Lawley, appointed governor

of South Au.stralia, on the reeoni-

meudation of the Colonial Secretary,

but proving afterwards to have htnii

engaged in gambling flpecuhitioiis,

his appointment was revoked lj{>lon'

he had left Mnglaud. Ih. vol. cxxxv.

lL'2r)-li>ry.).'

Hans. 1 )eb. vol. cxxvi. pp. .'?;l-l !>:.'.

Iveport on Dockyard Appoiiit-

pp
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ir, insistiii"'

in the House of Commons, that, referriiipj to said report and Precedents

evidence, 'this House is of opinion that, dui'inj^ the iulministration

of the late Board of Admiralty, the patronage of dockyard pro-

motions, and the influence of the Admiralty, were used and exer-

cised for political purposes, to an extent, and in a manner calculated

to reflect discredit upon that department of the government, and to

impair the efficiency of the service.' ^ In order to get rid of this

charge, an amendment, implicating ' every administration of the

Admiralty ' in a similar ott'ence, was proposed. After a short dis-

cussion, a motion to adjourn the House was carried, and the debate

was never again resumed.'^ On May 30, the Dockyard Committee

were instructed by the House to consider the case of Lieutenant

Engledue, R.N., who in 1840 had been struck off' the list of lieute- q^^^ fj^^
uants of the Royal Navy for an act of insubordination. Uj)on Englcdue.

several occasions, afterwards, at different times, Mr. Engledue

memorialised the Board of Admiralty to restore him to his former

position, but was invariably refused. However, on November 30,

1852, he again renewed his application, and on December 22 ho

was informed that he was at liberty to memorialise the queen in

council to be reinstated. This permission was given two days

after the Derby ministry had announced that they only held office

until their successors were appointed. The memorial was sent in,

favourably entertained, and referred to the Admiralty. On January

4, 1853, the queen's approval was given to the restoration of Mr.
Engledue. On the 0th inst. before the transaction was quite com-
pleted, a new Board of Admii-alty was appointed. Nevertheless

the appointment was confij-med. But soon afterwards papers in

relation to this case were moved for in the House of Commons, and
being transmitted, were referred to the Committee on Dockyard
Appointments, it having been alleged that political influence had been

made use of to procure the restoration of Mr. Engledue to his former
rank in the service, notwithstanding the repeated refusals of the

Admiralty to reinstate him.'' The committee carefully investigated

the circumstances of the case, in view of which they reported, on
July 26, their opinion ' that the restoration of Mr. Ijngledue to his

former rank in the lloyal Na\y was not a judicious proceeding.'

Ihit they added, that notwithstanding their attention having Ix'on

called to the peculiar time when the application was granted, ' they

have not heard any evidence which shows that this favour was
bestowed from any political or unworthy motives.'

y

nu^nts : Commons Papers, 1852-3,
vol. XXV. pp. .'^-14. And see Hans.
Del), vol. cxxv. p. 505.

' Ilnn.s. Dob. vol. cxxviii. pp. 1290-

];;ii.

* Ibid. pp. 1321-1325. Sec, also,

irt this connection, the Churchward
case, which is descril)ed in another
part of tliis cliapter, posf, p. 4<tH.

* Hans. Dt'h. vol. cxxvi. p. 870.
y Commons Papers, 1852-.3, vol.

XXV. p. 471.
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Mr. T. F,

Kennedy

Precedents I^ 1855, a motion was made in the House of Commons, for tlio

appointment of a committee to enquire into ' the grounds and jus-

tification of the removal from ofiice of the Right Hon. T. F.

Kennedy, a Commissioner of Woods and Forests, and a Privy

Councillor, who was dismissed from office by Mr. Gladstone,

Chancellor of the Exchequer, because 'he could not serve the public

with credit therein,' and had treated his subordinates improperly

and unfairly, so that the government could not be responsible for

his conduct.* The motion was opposed by Mr. Gladstone (though

he had, meanwhile, retired from office) on the ground that it was
' entirely contrary to Parliamentary usage and injurious to the

public service,' and that 'no ivimd facie ground had been esta-

blished for it.' * Admitting the abstract right of the House to

institute such an enquiry, in conformity with the resolution of

1 784,'' nevertheless ' he found that the practice of the House had

been uniformly to decline enquiring into the removal of public ser-

vants, when the removal had taken place according to law, and

according to the apparently conscientious judgment of those who,

by law, were made vesponsible for the conduct of such public ser-

vants.' '^ Viewing the motion as intended ' to impugn his conduct

while in office, in one of the most important functions belong-

ing to a minister,' Mr, Gladstone declared that he should abstain

from voting on it. Accordingly, after an elaborate speech, he

withdrew."^ The Seci'etary of the Treasury (Mr. Wilson) de-

fended the dismissal, and said, ' it would be impossible to carry

on the work of government if the House were to assume a right to

review every transaction of this kind, although if a 2»'miii facie case

of injustice was made out it ought not to be overlooked.' ® Lord

Palmerston acquitted Mr. Kennedy of any conduct reflecting on

' his honour, his veracity, or his character,' but nevertheless resisted

the motion, as a dangerous precedent, and contended that ' a dis-

cretion must l)e left in the hands of the servants of the crown as to

removing from office those whom they thought incompetent ' for

their duties : adding, that ' if the House were to establish as a pi'c-

cedent that any man removed from a situation was to appeal to his

friends in the House of Commons, and obtain a verdict as to the

propriety of his removal, there would be an end of all discipline in

the service of the state.' ^ Satisfied with the acknowledgment that

Mr. Kennedy's honour stood perfectly unimpeached, the mover

consented to withdraw his motion.b

• Hans. Deb. vol. c.xxxvi. p. 1991.
• HjuI. p. 2010.
'' See ante, p. 255.
" Hans. Deb. vol. cxxxvi. pp. 1998-

2001.

«» iWrf. pp. 1092-2011.
" Ibid. p. 2029.
^ lbi(L p. 20.'}1.

s Ibid. p. 20.'{2. See also the dis-

cussion in the House of Commons on

lauunii- ' an
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Civil Sor-

vii'o Coin-

luisaioiiurs.

In 1860, a motion for papers was made in the House of Com- Prccodents

iiioiis, which involved an attempt to induce tlic House to review the

decision of the Civil Sei'vice Commissioners, in respect to a candi-

date rejected upon examination before them. The government
protested against such an interference with public servants engaged

in a judicial inquiry, as being unprecedented and unjustitiable.

'If,' it Avas said, 'it can bo shown that the Commissioners wero

not worthy of the confidence of the government, or of this House,

that they act with unfairness, or are incompetent, from literary or

other disqualifications, then let the House interfere by an address

to the crown to remove them from their offices.' The motion was
negatived.** Subsequently the House refused to direct these Com-
missioners to publish certain information with their annual report,

on tlio ground that they were not amenable to the jui'isdiction of

tlie House, but only to the crown itself.'

On March 4, I8G1, it was moved in the House of Lords, that a

select committee be appointed to inquire into the circumstances

attending the appointmeui and resignation of Mr. TurnbuU to a

place in the Record Olfice ; but the motion was opposed by the

Goveniment, and negatived.-)

On July 15, 18G1, it was moved in the House of Lords to

resolve that it is desirable, without delay, to restore the Consular

j\rr. Turn-
Lull.

tlio case of Mr. Chisliolin Anstey,

who was removed from his oifice of

.\ttorney-General of IIonfT Kong for

' his violent temper and want of dis-

cretion' in bis conduet to his superior

llie governor of the island, to whom
lie had shown * an excess of personal

niiiiuositv and want of respect.' (II.

] ). vol. clxxii. pp. 993- 999.) See also

the debates in both Houses of I'arlia-

iiK'Ut, in 18(>3, upon the removal of

Iwo judges in the Ionian Islands, by
the authority of the Tjord High Com-
missioner, and with the sanction of

the Secretaryof Statefor the Colonies,

rursiiant to an address of the House
of Lords of Api?! 17, papers on this

subject were laid upon the table ; but
as tlie reasons for the removal of these

functionaries did not clearh' appear
from the same, further papers (;un-

taiuing ' anj' charges of conduct
incon'tislent Avith their judicial

cilHce,' AA'ero moved for lu the

House of Lords on July 9. This

motion Avas opposed by the ({overii-

nieut, on the ground that it Avan 'a

most dangerous precedent ' to autho-

rise an appeal to Parliament from acta

of responsible ministers in the exe-
cution of the laAV, and to require tlio

production of confidential connnuni-
cations from the High Connnissioner
to bis superiors in olHce, and of letters

from other persons intended to bo
confidential, Avithout their consent.

Nevertheless, as the sense of the
House Avas in favour of the motion,
the government gave way, and al-

lowed it to pass Avithout a division.

After the production of the ])aper.s,

no further action was taken in the
matter by cither House.

^ Hans. Deb. vol. clviii.

907.
' Ihid. p. 2088. And see

vol. clxx. p. 23. See further, as to

the interference of Parliament Avith

Counnissioners appointed by
crown to conduct an inquir}',

p. 200.
J Hans. Deb. vol, clxi. p. 1271.

Sec also Uu'd. p. 2101. And see the

case of Mr. Keed's appoiutnitut, Ihid.

vol. clxxii. p. 1138.

pp, 802-

Jhid.

the

autCy

VOL. L E B
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Mozum
biyiio.

Propodonts aiitliority at Mozambiquo, in order to aitl in repressing the slave-

Consul at trailf; on tlio eastern coast of Africa. [In tlie previous session tlio

House had addressed tlio crown, reqnesting that a consul nn'^lit

be re-appointed at this place ; hut as yet tlie {^ovcniment had not

done so.] The aforesaid motion was opposed by the Under Secre-

tary for Fori'ign Affairs, on the ground that it was an undue

encroacliment on the functions of tho executive, and not a case in

which Parliament should interfere. He added that tlio addi-e-s

last year had been carried by sui |.risc, and because the ministry,

not anticipating a division, hatl allowed their supporters to leave

the House, After these explanations, the motion Avas withdrawn.''

A bill, introduced by Mr. Whiteside, in 18G5, to alter the con-

stitution, &c. of the Irish Court of Chancery, contained a cliiiiso

jiroviding that certain judicial offices in the said Court should he

conferred njion jiersoiis at present holding other oflices of high posi-

tion. This was ojijiosed by the Attorney-General, who said that it

would not be 'for tho jniblic advantage to set the example of naming

in Acts of Parliament the persons who were to be appointed to ])ia-

tieular posts about to be created, instead of leaving the appoint-

ments to tho crown, acting under the guidance of its responsilik^

advisers. He did not think it advisable that these appointineiits

should be made in tho House of Commons, because nothing could

l>e more inviditms than to invite jiersonal di.scnssi(nis as to the

fitness of individuals for particular offices,'' The bill was shortly

afterwards withdrawn.

Irish

Court of

Cliauuory.

II. As TO THK Kkmunehatioji of Puulic EsII'LOY^S.

Pension.s. On IMay 20, 1828, a motion Avas made in the Ihnise of Coinnions

for a return of Pensions granted (m the English Civil List; but the

motion was opposed by the ministry, on the ground that it was a

j)rinei})le to maintain inviolate the arrangements made with tlie

crown respecting the Civil List, Avhicli had been gi-anted for the

lifetime of the sovereign ; and that unless the Civil List shall

become in such state as to render it necessary to apply to Parlia-

ment for assistance, or unless some special case of abuse is nuide

cmt, the House have no right to inquire into details of this kind. On

division, the motion was negatived.™

The next ease that will engage our attention under this head is

one which occurred in 1830, when the Grey Ministry, immediately

Tlan.s. Deb. vol. clxiv. p, 855, See on tliis point, Ihi(J. vol. olxxviii.

a similar proceeding in the IIoii.se of

CiMinnons, in tlie e;.se of the consul-

whip at I'esth. Ihid. p. 1001,
' Hans. Deb. vol. elxxvii. r,. .'111.

Sco alrio Mr. Walpole's obsorvutiona

p. iyjo. And see I/ji'd. vol. clxxxiv.

p. r)2(;. And (I life, p. 77 ».

"' ^liiTor of I'url. 1828, pp. 158'>-

1003.
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SiilurioH.

upon their appointment to office, took tlio initiative, and invited tlio ProcwlontH

lloiiso of Comnions to ai>point a comniittue to consider the anioniit OlHniul

oi'tlie sahiries and emoluments })ayable to members of the adminis-

tnition holdiii}^ seats In either House of Parliament; jdedging

themselves to abide by the recommendations of the committeo on

the subject. The Chancelhir of the Exeheciuer (Lord Althorp), in

moving for this committee, on December *Jth, stated tluit, Avhile it

was necessary, in point of form, that his luime, as the mover, should

1)0 included, he hoped ho would bo excused for uou-attondanee, as

the government were desirous that tlie committeo should be ex-

clusively composed of independent members, and altogether Ireo

from the suspicion of government influence. " His lordship cited a

precedent for this course, in 18UG, when the then Chancellor of the

Exchequer, in appointing a committeo to inquire into the state of

the finances, selected no one to serve thei'con who was an olliee-

liolder under the crown. Lord Althor})'s committee reported on

March 30, 1831, recommending very considerable reductions in

official salaries, which were agreed to by the government." But it

would appear that this inquiry was not regarded as sufficiently

cnnq)lete, for on April 12, 1850, Lord John Kussell (the First Lord

of the Treasury) moved for the appointment of a 'limilar committee,

who should also be empowered to consider of the diplomatic esta-

blishments, and the salaries and retiring allowances of the judges.

Tiie proposal to refer the question of official salaries to a select

committee, instead of determining upon them in council, with tho

experience and on the responsibility of the goveimmcnt, was
strenuously opposed in tho House, but the motion was finally agreed

to. The only member of the ministry who sat upon the committeo

was tho moA'or himself. The committee reported on July 2.5th

:

their recommendations in regard to official salaries were few and
uninqiortant, as in their opinion the reductions formerly nuide,

upon the report of the committee in 1831, had gone far enough.?

" MirrorofParl.1830, p.439. Two
nieiiibers of the lato ministry were
placed on the committee in (U'der tliat

thi'V mightbe able to give details as to

• liiicial business. They cousentt'd to

attend for this purpose, but refused to

act as ordinary members of the com-
mittee. Ibtcf. pp. 511), 1285.

" Tlie con.imittee liaving recom-
mended a reduction of tlic salary of
tliij President of the Board of Con-
ti'i)], wliicJi had been acpiiesced in by
the Govern meat, an independent
meiD.her of the House of Commons,
on S'.'pt. 29, 1831, moved a series of

resolutions declanng'the inexpediency

of reducing this salary from 5,000/.

per annum at wliich it hud been fixed

since 1810, to 3,500/. as proposed by
tlie committee. The government,
however, opposed this motion, and
the previous (piestion was put thereon
and negatived. (Mirror oi Pari. 1813,

pp. 2531-2530.) P)Ut in 1H53 the
salary was again JT.ised to 5,000/, per
ann., by the Act 10 & 17 Vict. c. 95,
sec. 33, in order that this office might
be on a similar footing with other

Principcal Secretaries of State,

p Com. Papers, 1850, vol. xv. p. 179.

E 2

ti/iiAI'd
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Lor.l

Duiigliis.

CiiHlonis

Balarii'S.

rrcci'ilcniH Upon tlic otlior branches of inquiry scvpral important rocotn-

lui'rulatioMS were niudc. Tlu! ri'i)()rt was ordi-ri'd i<» Ii(^ on tlic tiihic

and l)u [)riiilo(l. JJcforo tho next nicetinj^ of Parlianu-nt, llm

govei'iiniont luidei'took, upon tlieir own n;Mi)on.sil)ility, and accord-

iiig to tlioir own jud;^'iucnt, to dccndo upon tho maimer in which

they would deal with tho various recomniundatiouH contained

tliercin.P

On jAFay ft, 183:], Mv. Ilumo moved an address to the crown,

jirayini^ that the law-oiHccrs mij^htbo instructed to inciuire into tin.

validity of a pension or sinecure ollice granted by his late Shijesty

Geor<,'e IV. to Lord l)onf,'liis, contrary (as he alleged) to an agree-

ment between the C'l'own anil rarliament : with the consent of (liu

government the motion was agreed to.^ Ministers afterwards inti-

mated tlieir intention to apply to the Court of Session to set asido

the grant/

On July 30, 1834, a petition was presented to the House of Com-

mons from certain connnissioners of customs, complaining of llic

reduction of their salaries under a treasury minute. The jK-ti-

tioners admitted that 'the (juestion of salaries rests exclusively willi

the executive, and ought not to be brought bi;fore Parliament,' hut

they claimed that theirs was an exceptional case, and one of pecuiiiu'

hardship. The Chancellor of tho Exchequer characterised this as 'a

most unusual and extraordinary proceeding,' but proceeded to show

that the petitioiuirs had no just grounds of complaint in the present

instance. ^Members generally acknowdedged ' tho extreme inexjic-

diency ' of ' making the House a court of appeal in questions of tliis

sort.' Even Mr. Hume, that staunch sup})ortcr of the people's

rights, declared that ' he could not conceive, anything more mis-

chievous' than for the House to interfere where it had not aright to

do so ; and tli.'it the House was ' called u])on to decide Avhether tliu

legislature or the executive should determine what salaries are to 1)0

given to the servants of the public' The })etition was by leave with-

drawn."

On jNIay 1, 1838, JMr. Hume moved for leave to bring in a bill td

Hus])end the payment of the annuity granted by Act of Parliaineiil

to lI.Ii.H. the Duke of Cumberland, so long as he should contiiuic

King of Hanover, being of opinion that it Avas inexpedient and

uncalled-for to continue a pension granted to an English prinit;

after ho had beconu! an independent sovereign. Tho motion was

opposed by the Chancellor of the Exchequer (Mr. T. Spring Rice),

on the ground that the annuity had been granted for tho term of

* tho natural life ' of His Roval Highness, and that Parliament had

Poiision t

IlaiioviT.

1' Hans. Did), vol. cxvi. p. .5 IS.

1 Mirror of Pari. 1838, p. 1081.

' 11,1(1. p. 3502.
' Ibid. 1834, pp. 3101-3101.
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lilt rcofnii-
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;lio term of

liament bad

-3104.

Sir .Foliii

Newjiort.

i\() rigbt to put a new coiisiriiclioii on tbe giant, so nH to di-prive rreoidcnts

him of it. This view was su.slained by tlie lloiise, and the motion

rejected. Similar motions -wero again proposed by Mv. If nine, on

March 27, IHIO, and on June ;J(), IH 1:5, but were opjiosed by tlie

ministry on the same grouiuls as bef(jre, and negatived by the

House.

On February 27, 1840, the attention of the House of Commons
was directed to the grant of a pension to Sir Joliii Newport, on his

retirement from the oliice of Comptroller of the E.xelR'(|ner. I'liis

was an ofieo wliicli was held under a statute 'during good behaviour.*

It was vv.iolly independent of tlio crown, and did not entitle the

incumbent to receive a pensic^n on hia relinquishing oflice. It liad

lieen held by Sir John Newport for live years only, ])revious to

which lie had performed various public services during a long public

career, but none of them of a nature that authoi-ised him to claim a

retiring allowance. The government, however, lieing desirous of

rewarding Sir John's long and faithful services, determined u])on

liis retirement from the Ccmiptrollci'ship to allow him a jiension of

1,000/. a year out of the Royal liounty Fund, which was sel ajtail,

umler the Act 1 & 2 Vict. c. 2, to enable the crown to reward persons

who had just claims on the royal benefieence for discoveries in

science, &c., or the jierfoiinance of sjiecial duties to the crown or

public. This proceeding was calhxl in (juestion in a series of reso-

lati(ms submitted to the House, setting foi-tli tliat the jieculiar oilic(^

lately held by Sir Jolm Newport disrpialilied him from the; receipt

of a pension from the crown ; that it was contrary to the sj)irit and

intent of Parliament in respect to Civil Service jtensions to allot him

an annuity for jiublic jiolitical services out of a I'lind set ajiavt for

the reward of merit of a diflereiit kind ; and that, for these and other

reasons set forth, the House deems it expedient to express its

decided opinion that the pension in (piestion (iiajht imf to be drawn
into precedent. The ministry met these resolutions by an amendment,
asserting the nature and value of Sir John Newport's services ujioii

which his claim to a retiring allowance Avas based, and declaring

that, on reviewing the whole ease^ 'this House is satisfied that the

f,'rant of a pension to a retired Coni[)t roller of the JOxehetpier, in

circumstances so ])cculiar, cainint be drawn into j)reeedeiit.' The
House, however, was not satisfied with the ex])laiiations and excuses

of ministers, but passed the original resolutions hy a majority of

twenty-eiglit.*

In 1840, a retired public servant petitioned the House of Commons,
complaining of the insuiliciency of his supernnnnation allowance,

and declaring that he was legally entitled to a larger amount. A

M

8ii|ii'rim-

iiiialion

:illi(\vaiiri',

» Mirror of Pari. 1840, p. 1323.
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Prci'cdontfi

Rev. Dr.

Morrisun.

OflRcors of

Insolvent

Dclitora

Court.

Tost r>ffict>

motion to refer tliis petition to a committee was opposed bj- tlie

Clmiicellor of the Excliequer, Avho explained the merits of the case,

and said that ' it would have a very bad efiect on the publie service

if the House sliould interfere with the retired allowances of public

officers.' The motion was negatived on a division."

On Mareli 2(>, IH14, a motion was made in the House of Commons
for an address to the queen, requestinj^ that a suitable jirovision

mit!;ht be made for the widow and children of the late Kev. Dr.

Morrison, on account of the eminent public services in China of tlio

doctor and of his eldest son, both deceased. The pi-ime minislev

(Sir R. Peel) fully admitted the value of the services rendered to

the country by the Morrisons, Imt declared that the rule in respect

to pensions to civil servants could not be extended to this fannly,

and that there were no other means available fo'' the purpose;

adding that ' the House slumld be exceedingly cautions how tlicy

established a precedent in such a case of special interference witli

the conduct of the executive government, and in some degree Avitli

the prerogative of the crown.' The motion was accordingly with-

drawn.''

On April 8, 18G2, the attention of the Hou.se of Commons was

called to the case of thu clerks and olTicer.s of the late Insolvi'iit

Debtors Court, whose interests had ])een injuriously affected l)y

the operation of the iianki'uj)tey Act of IHGl. The ministry statotl

that it was not their intention to introduce any meastire for tin;

relief of these persons, but that they would offer no objection to the

reference to a seiect committee of any petition setting fortii tlioir

claim.s; and that they would agree to carry out any recommendation

from such committee as to the amount of compensation which sIiouM

be awarded to these persons. Whereupon a select comii)ittee was

appointed accordingly, which reported on July (>. Pursuant to tiiis

report, a bill for i he relief of these complainants wab introduced, aiul

ptissed into a law.''

On Jtdy 2'2, IH(')2, Sir Geerge Bowyer moved the House of Com-

mons for the ajipointnient of a committee to incpiire into allct,'cil

grievances complained of in a ])etition from upwards of 1,.^(KI jicr-

8(ms in the Post Office dcpai'tment. Tlie Chancellor of the Exelie-

(pier (Mr. Gladstone) oppo.sed the motion, 'as being of a most

dai\gcrous character, not only to the good order of the Post Ollicc

department, but to the entire public service.' 'The question liad

bei-n settled by conq)ctent authority, uaniely, the executive govern-

nu'nt.' ' If the H<mse thought fhe executive government to

" Mirror (if I'ftil. 18m'), p. IHIO. an nddnv'is to tli(! queen rcHpcctin^'

* IIm!19. I>el). vol. Ivxiii. p. IT)?*], fornne iillownnce.s 1o cavnirv otlicers.

8er, al.^ii, a tlisciis'ion in tlie IIkuso • L'Hi'v: 2(5 \'ict. c. '.»}(. See the cum'

of Connuons, on I'Vb. 2(5, IfciOl, on of Divorco Court itroctorH, r/H^', p.
•'!'•'

•
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Dockyard
liiliourcrs.

l)];imo, k't Ihcm takeilio ])vopor etnirso mid pvoiiounoi' tlioir censure Precedents

upon them ; but lie Avas sati.sliud that no worse policy coulil be

adopted than for the House to take into its own hjinds tlie nianan-e-

mcut of the public services.' Sir S. Northcoto (a leader of the

Opposition) ' entirely assented to this doctrine, that it was mostniis-

cliievous for the House of Commons to take out of the hands of the

government the details of arranjifenients made in the various depart-

ments.' The motion was accordiny'ly withdrawn.^

On ^larch G, 1805, Mr. Ferrand (who re))re.sented a laru^c dock-

van! constituency) called the attention of the House to the great

iiiofpiality and inadequacy of the wages paid to men employed in

ilio Royal Dockyards, with a view 'to elicit an expression of opinion

hy the House Avhich would induces the Admiralty—who had hitherto

refused redress—to take their most rcasonal)le claims into con-

sideration.' The allejged grievances were explained away by the

Secretary to the Admiralty, who culled njton the House not to coun-

tenance tlic principle of interference with the discretion of govern-

ment in tlie remunei-ation of public servants, at the instigation of

members whose constituents weri> in the ri>ceipt of wages from the

public treasury. The subject was then dropped.y

On April 'J'S, lH(i."», a motion wns made in the ]b)use of Com-

mons to refer a ])elition tVoni certain merchants of Liverpool com-

pliiining of the inadetpiafe remnnei'ation of the ont-door olhcers of

Cusloms, to a, select comniitlee to iiupiii'c IjiIo the iillegcd griev-

iinces. 'Vhv Chancellor of the lvM-Iiei|nii' (Mr. (iladsione) iidniitteil

tlijit if any public servant could eoni]>liiin ol' any grievanct' by reason

of the acts of the government, " it was the duty of the government

to render an account of their ju'oceedings to the Jl mse, and it

would be j)erfectly within the rules of prudence to risk an incpiiry

hv a committee.' Nevertheless, the executive government should

Ix- held responsible for the regulation und the pay of the public ser-

vants, andnotliintr w<mld iend so much to the disorLianisution of the

pidilic service, or do more to lower the churiicter ol'the Jlouse of

CoumuMis, than aiiy a(t('mi)t to take this duty out. of the luiiids

of govei-nment. Upcui an assurance that the grievniu'(» complained

of should receive the attention of governnii'nl, the motion for a

committee! was negatived on division.''

On May 12, iHd.^, a motion was made in (he House of Commons
to declare the expediency and ])ropi'iety of increasing the saluries

of postmasters, upon whom additional labour had been imposed by

the establishment of Post Ollice Savii\gs Hunks. The Secretary of

tlie Tri'asury and the Chancellor of the Kxcheepier ex[)lained tluit

ItvMv'^. >J|

riistoniH

Tost-

' Trims. Deb. vol. clxviii. p. 072.
^ Jfnil. vol. clxxvii. p. IblO.

' I/iiif. vol. elxxviii. p. 12().">
; nnd

bt'u IM, vol. clxxx. p. 0/ 1.
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Registrar

of Lwc a

15ank-

rn|it('y

Court.

Prooedonts tlio Government were considci'incf all cases of liardsliip ai*isi'n(:r from

this cause, and were dealing with them etpiitably; but that tlicv

were not prejiai'ed to introduce any wholesale and swee])iiig cliango

in the present system. Whereupon the motion was A^fithdi-awn."

On May 15, 18(35, inquiry was made of the Attoni.ey-Genor;d n^

to the circumstances attending the resignation hy Mr, H. S. Wildo

of the ottice of Registrar of the Court of Bankrup'^cy at Leeds,

and the ajipointment of his successor, and in regard to the act

of Lord Chancellor Westbury in sanctioning the grant of a ri'tiiiiio-

pension to Mr. Wilde, though his conduct in office had dis-

entitled him to any such advantage.'' On the following day, tlic

papers connected with Mr. Wilde's resignation of office were ordert'd

to be laid before the House,'' and on IMay 19 were ordered to 1)(>

]n-inted. On May 23, with the consent of the government, and

especially of the Lord Chancelloi*, who caused it to l)o stated tliai

lie courted inqniryinto the matter, a select committee was appointid

to in(piire into all the circumstances attending ^[r. Wilde's rcsignn-

tion of office, the grant to him of a jiension, and the appointment nf

his successor. Subsequently it was ngi-eed that this conunittit'

should be nominated by the General Committee of Elections, and

should consist of five ordinai-y mendjcrs, and two additional niem-

l)ers being lawyers, who «iiould be empowered to examine witnesses

and conduct the crise on either side, but should not have a right to

vote.'' On Juno 22, the report of this connnittee was In'ought up.

and ordered to lie upon the table, and to bo printed. The i'e|ioii.

which was accompanied by copicms evidence, acipiitted the iioid

Chancidlor of all charge but tbat of haste and want of caution in

gi-anting a ])ension to Mr. Wilde. Nevertheless the committee

recoi'd(>d their opinion, that the general impression created by tin-

sudden retirement of Mr. Wild(% and the pecuniairy transactions which

took ])laee between ^[r. Bethell (the eldest son of the Lord Chancel-

lor) and ^[r. Welch, who was {qtpointed to siicceed Mr. Wilde, ' weii

calculated to excite the gravest snsjtieions,' and that their investi-

gation had been ' highly desirable for the pid)lic interests.'" On

July ;{, a motion, to resolve that the conduct of the Lord Cliancellor

in reference to tiu' nppointments in the TiCeds bankruptcy Court niid

in the case of liconard Ednmnds,*^ which had been repcnled uiionlty

Mr. b.

I'ldlilUlnl

• Iluns. Deh. vnl. clxxix. pp. 104-

20({.

*> liana. Deb. vol. clxxix. p. 2i)3,

nnd SCO p. ISi*.

' Cnnnnons .bnirnnls, May 10.

'' Hans. Del), vol. rlxxix. pp. 7H1

-

7^^^. Tlie eonmnttee deeideil iljuin

* Ivep. Coin. Leeds ]{ankriij)t(y

Court, Connnon.s PajuTs, 18(15, p. x.

' On Feb. 14. iSdo, Leoinird VA-

nnnids, Keadin;; Clerk and Clerk nt'

CiinniMttees of tlie Houho of Lonl'',

petitioned the Iloii.st; for leave tn

re.slHii his olliee, and for the "rant ni

^ondllctin^r their incjniry witli closed a relirini; allowance, 'i'he petition

doorfl Jhitl. vol. clxxx. p. H^*!. was presented hy the LonI Cliaiicel-
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a committee of tlic House of Tiords, a copy of wlioso report had Precedents

heon laid heloro this House—was ' hi^^'hly rcprehensihlc, and ealcu-

lated to throw discredit on the admiuistratiou of the hig-h oHices of

Btato,' was moved by Mr. Hunt: to this an amendment (of wliich

no notice had been given) was proposed by the Lord Advocate,

acquittinp; the Lord Chancellor from all charge except that of haste

and Wiint of caution in granting a pension to Mr, Wilde, but de-

claring the opinion of the House that some further check should

be placed by law upon the grant of pensions to the holders of legal

offices. Previous to the commencement of the debate, Mi*. ]3ouverio

bad given notice that ho should move, as an amendment to the main

motion, to resolve, that this House, having considered the rejiort of

the connnitteo on the Leeds Banki'uptcy Court, and the evidence,

&c., ave of opinion that, while the evidence discloses the exist-

once of corrupt pi-actices with reference to the appointment of P.

[{. Welch to the office of registrar of tlie said court, they are satis-

fied that no imputation can faiidy bo made again? * tho Ijord

Chancellor with regard to this ajipointment ; and that such eviihMico

and also that taken before the Lords' comnuttee on the circumstancos

connected with tho resignation by 'Mv. Edmxmds of the offices hehl

lor, upon whoso moti'in the resjona-

tiea wa-< accepted, and the in'tition

leierred to the 8ele(!t counnittee on

tlie()":e(> (.f the Clerk ..f th-' I'arlia-

nii'iits, i*v:c. On Feb. 17, the fiord

Cliaaeellor aeqnaiiite<l (lie House that

111' had appointed hi-i peeoiul son,

;tlie Hon. Sliiifj-shy ]k'tliell) to the

iilllee vacated by -Mr. Kilinumls,

wiiieh appointment v^as approved of

by the House, On the .'^aiuo day,

the ronnnittee vepm-ted in favour of

nllowiui,' to Mr. Mdiiiuails the usual

retirinir peiisiwu, whieh report wiw
a;n'eeil to by the House on I'Vb. L'4,

Oil Maivh 7, the Lord ('haiieellor,

bi'liiLT moved thereto l)y various dis-

creilitable riiniourswhieh were atloat,

infiiriiied the Hoii.se of certain cir-

ciimstanei's eomieetiMl with tlie eoii-

(liiet of Mr. I'ldmunds while Inddinjr

ft situation in tho Patent Ofliee, and
subsequently when in the employ of

tlie House, which demanded iiivesli-

jratioii. Whereupon, on his lordship's

motion, a seb'ft eomniittee was ap-

pointed to inquire into all the eir-

•nnistanees eoimecti'd with Mr,

Ivimimd's resi^Miation of both the

said oilices, and with the grant of n

r(>tiriiijr pen.sion tohim by tho llouso.

This eoinmittee n-ported on May L*.

On MayH. on motion (»f iiord Uedis-
dale, a member of ' the Pension ( 'om-
mitlee,' a ]iassa^(' from the report of

the committee of inquiry was read,

whi<'h appeared to rellect upon tho

previous eomniittee forreeommeuding
a pension to Mr, Ivhiiunds. without

duly eoiisideriu}.' the imputations upon
hl.s conduct. Lord Kedt'sdale then
nioveil two reMdutiotis, to exontsr-

ate the ' Pension Committee' from
all blame in the matter. After a long

debate, the previous question wa.s

]uit tlicreon, and ne;,''a(ived ; and tho

resolution of the House of b't-b. L*4,

aiireeiiig to the reeoinmendation of

the eonimittet! in favour of a retiring

ullowaiiee of S()()/. per annum to Mr.
J'Muiunds, wius re.seiiiih'd, IJcforo

piitliuji' this niolh>n to the vote, a
jii'titioii was presented to tlie Huuso
from Mr. Ldiuunds that he mi^ilit bo
lir.-t bi'avd.liy eouus(d,in his <lefcneo

;

but Lai'l (Jrainilh' (the leailerof tho
lioust;) said that he felt it iinpos>ibh>

to aei'i'dr to liiis reqin St. .Sec Lonl.s

.lonrualH and debates of the dates

aforesaid. And see jioxf, p. ^I'Xt,
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I

Preoedonta by him, * show a laxity of practice ami a want of caution witli roojird

to the public interests on the part of the Lord Chancellor in sanc-

tioning the grant of retiring pensions to public officers afjainst

whom grave charges were ])encling, which, in the opinion of this

H«)use, are calculated to discredit the administi'ation of his gn at

odice.' The Lord Advocate's amendment was first jn-oposed ; but

although jVIr. Bouverie's amendment Avas not technically before tlio

House and could not bo discussed until it should ])e moved, its terms

were known, and generally i)referred by those who took part in tlie

debate, including Mr. Hunt, the mover of the main motion.s The
question, 'That the words proposed to be left out [i.e. Mv. Hunt's

motion] stand part of the question,' was therefore put and negatived

without a division. On the tpiestion that the Lord Advocate 's amend-

ment be then added. Lord Pahnerston (the premier) moved, that the

debate bo now adjourned. This was negatived on division by a

majority of 14. Lord Pahnerston thereupon agreed to accept tliis

division as conclusive in favour of Mr. IJouverie's amendment.

The Lord Advocate's amendment was accordingly put and negatived,

and then INIr. Bouverie's amendment was agreed to without a fur-

ther division. On the following day. Lord Pahnerston announced

that, owing to this vote, Lord Chancellor Westbury hail tendi'icd

liis resignation, which had been accej)tcd, and that he would merely

retain the seals for a few days for the convenience of public

business.** On July 5, the Lord Chanr ji'.or informed the House oi'

Lords of his resignation. He added that, had he followed his own

judgment, he would have retired from of!ice when the charges were

first raised against him, as he felt that the holder of the Cireat Seal

ought never to be in the position of an accused person. IJut he had

been dissuaded from this step by the })rime minister, who said it

would not do to admit this as a ])rinciple of public conduct, for the

consecpaencc would be that whoever brought up an accusation would

at once succeed in driving the Lord Chancellor from office. Since

then ho had repeatedly pres.sed his resignation upon Lord I'almei--

ston but without satisfying him that the time had como when it

should be accejjted, until after the vote of the House of Commons mi

July 3,whichhaddeti'rmined hin\ no longer to consent to retain offici.'

In the session of 1H(!() an Act was passed i-eijuiring the Lord Chan-

cellor to transmit to the Lords of the Treasury all apiJications for

K llauf. IK'b. vol. d.xxx. pp. 1002, ruptcy Court Connuittoo in tlio pn-

1117, vidus HCHsion, criniinal inforumtieii^

'' Jliiil. \\. 11(i;^. had been tiled ngninsl Mr. Welcliiiud

'7W. p. 1174. OnFeh. in, 18(U], tlie Hon. 1{. IJ.thidl lor enimi-l

the Attorney-deueral iid'uriucd the jirnctices in oltt.iiniuir, or attruijitiii^;

lb)UHe that, in aecordniu'c willi the to obtain, n judicial appoinlniuiit.

reconnuendutiou of the Leeds Hank-



AS TO SUPPLY AND TAXATIOX. 427

snporariTiuation allowances on vetironicnt of which ho may approve, Precedents

I'lom any olHcer connected witli the Court of Cliuncevy, or in J^ank-

ruptcy or Lunacy, or any of the superior Coui-ts of Common Law,

and empowering the Treasury to decide thei-eon.J This statue is in-

tended to take away from tlie Lord Chancellor the absolute right

wliieh he liad hitherto enjoyed, and to give to the Treosury the

power of determining upon th>. report of the Lord Clmncelhn' the

iininunt of pension to which any such officer is entitled by law ui)on

Ills retirement.*'

We lijivc next to consider tlie prerogative of tlic

crown in regard to Sup])ly and Taxation, and tlie con-

stitutional rights of Tarlianient in reference tliereto.

Tlie true doctrine on this head has been brieily stated

l)yMay, in the following -words :
' The crown, acting with

the advice of its responsible ministers, behig the executive

])Ower, is charged with he management of all the re-

venues of the coiuitry, and with all payments for the

jmblic service. The crown, therefore, in the first instance,

makes known to the Commons the peciniiary necessities

of the government, and the Commons grant such aids or

siij)j)lies as are recpiired to satisfy these demands ; and

])iovide by taxes, and by the appropriation of other

sources of the public income, the way^ and means to

meet the supjilies which are granted by them. Thus the

crown demands money, the Commons grant it, and the

Lords assent to the grant. But the Commons do not

vote money unless it be recpiired by the crown ; nor

iin])ose or augment taxes unless they be necessary for

leetiiig the supplies which they have voted, or jire

about to vote, and for su})plying genei'al deficiencies in

the revenue. The crown has no concern in the nature

or distribution of taxes ; but the foundation of all I'ar-

liamentary taxaticui is, its necessity for the })ul)lic service,

MS declared by tlie crown through its constitutional

advisers.''

Prcrnga-

tivo in

regard to

SujiplyaiRl

Tayation.

' 20 & .30 \k{. c 08. • Mav, rnrl. Prnc. p. 512. See alBO
' Unm. Deb. vol. clxxxiii. p. 10.18. Mill, b'ep. Liny. p. 00.
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In entering upon a more detailed investigation of tlic

relative fnnctions of the crown and of Parliament in the

matter of Supply, it is proposed to divide the subject into

two parts, and to consider, first, the constitutional re-

strictions upon Parliament in respect to (a), Supply and

Taxation ; and, secondly (b), the Eights and Privileges of

Parliament, and especially of the House of Commons, in

the grant of money for the public service ; and in the

oversight and control of the public expenditure.

No supply

}!;riiiiti'd

Imt on (le-

niiiml of

I. a. The Restrictions upon Parliament in matters of

Supply.

According to ancient constitutional doctrine and prac-

tice, no moneys can be voted by Parliament for any

purpose whatsoever, excei)t at the demand and upon tlic

iiioorown; responsibility of ministers of tlic crowu."'

In former times, wdien any aids and supplies were

required for the ])ublic service, the crown made known

its wants to the House of Commons by messjige ; this

message was taken into consideration by the Commons, and

the necessary su])plies were voted by that House, accord-

ing to its discretion. This mode of procedure in obtain-

iiig grants of money admitted of no exception. It there-

fore left no opportunity to any i)rivate member to intro-

duce any scheme of his own whereby any cliarges would

be made upon the people. But in tlie beginning of the

last century, a specious evasion of this constitutional ruli'

crept in. The wholesome system of exchequer control,

in the custody of public moneys—which afforded ])roter-

tion alike to the crown and to the Parliament against

illegal appropriations—was made the occasion of atteni])t-

to induce the crown, by the exercise of Parliamentary

inliuenee, to sanction expenditures that were extravagant

and unjustifiable. Finding that there was generally a

•" Soft ]\Ir. (^iladstonu's ppeecho8, Ilnns. Deb. vol. clx.xxi. p. 1131 ; Ibid

vol. clxxxii. p. r)07.
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l)alance of public money remaining in the exchequer, as

yet unappropriated to any specific service, there was a.

ijrowing disposition on tlie part of private members to

regard tliis money as available for any purpose they

nii<i;ht be disiiosed to favour. Petitions were ]n*esented Orpoti-

to the House from various persons claiming i)ecuniary p'^IIiliiliry

assistance or relief; which beintf often ]:>romoted by ^'li'/

members wlio were trientls to the parties, and carrynig

with them the appearance of justice or of charity, induced

the House to ap[)rove, or at utmost to be inditferent to

their success. ]3y this means large sums were granted to

})nvate persons improvidently, and sometimes upon in-

.sullicient grounds." In the year 1705 this abuse became

so notorious, that early in the next session, on December

11, 1706, before any petitions of this sort coidd be

ii<fiiin offered, the House resolved, 'That they would

receive no petition for any sum of money relating to

liublic service, but what is recommended from the crown.'

This resolution was made a standing order on June 11,

1718, and amended, June 25, 1852, to bring it into con-

torniity with existing piuv^iice, by the substitution of a new
order to declare, ' That this House will receive no petition or motions

for any sum of money relating to publico service, or ])i-o-
J,7„'J;'i||,y

ceed upon an}' moti(Mi for granting any money, but what '"''''"

is reconunended from the crown.'" The uniform practice

of the House has construed this rule to extend to any

motion which involves the ex])enditure of publii; money,

even though it may not directly propose a grant.'' It has

1':%

" Hats. Vroo. vol. iii. p. 24J. Mr.

.Vyrlon's apoech on proposiii;; tlu;

new Siip]ily t)nl<'r, nu MixrcIrJO, ISCiii.

lliiiis. Di'l). vol. clxxxii. p. o'.U.

" For cnscs illiistr.itiii'r t\w strict-

iif .8 with which th»> Hoiiso ofCoiu-

iiioiia tulhcrcs to this rule, .Sfc Minor
"f Pari. 1S;{7, p. L'o'.>. Unci. 1N57-H,

p. -lO-Jit; 1S:|0, p. li';{. Tin- Mtandiii-

onltr of Juno, IHoL', was cxtondt'tl to

cliar^^os upon tho Indian reveuue.x, by

Htntulingordi'V of July i?l, l>^.'n. 'I'lu;

lloiiso was iiiforincd hy a nicnihi'r of

the Petitions Coiiiniittce, on Mio'ch
L'O, ISIIC, 'that th.-re wiu-; li;inlly a

nieetiri'.'' of that connnitteo at whicli

petitions ^\^•^o not rejected, on ac-

count oi' tli'-ir praying' for a ^riiiiit of

puhllc nioiii'y, or some similar iiil'T-

nuilitv.'—Hans. J)eb. vol. clxxxii.

p. (Mil.

P May, Pari. Prae. nM; ;{ Hats.

IE.

I

' t*!
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of POP

mitlces.

Or reports cvcii bcoii licM to prccliide a select committee from i-o-

comineii.ling tliat piil)lic compensation sliould be driven

to individuals for losses incurred, unless the same imd

been previously sanctioned by the crown.** This is a

striking proof of the stri(;tness with which this rule is

enforced; as the mere report of a connnittee, thouuli

entitled to respectful consideration, does not bind the

House to anything, unless it be formally agreed to by the

House itself

But while the House of Commons has invariably main-

tained the principle embodied in the foregoing standiiiii

')i-dcr, so far as it was dire(!tly ap[)lical)le, the inge-

lul y of members has discovered a way of practically

jvadii.'.- 't. Of late years a practice has arisen of permit-

ling the introduction of bills by private members wliicli,

thougli not i)rofessedly in the nature of money bills, do

yet necessitate, to a greater or less extent, the imi)ositi()ii

of new charges upon the people, tlie ])recise extent of

wJiicli cannot always be estimated at the outset. These

bills have been either for the construction of certain

public works, or for the establishment or encouragement

of certain new institutions, or they liave proposed to

grant new stdaries to ollicials to be appointed under the

bill, or to grant compensation or aid to individuals, or

associations for various causes assigned. But whatever

may be the precise obje(;t of these bills, inasmuch as they

establish groiuids of expense, they are an evasion of the

constitutional rule which lV)rbids the grant of money by

Kills

iniposinfj

ptiMic

chargt.'S

:

105. Tho consent of the crown
is undt.'vstooil to have boon given,

V. ht'iu'vcr a pt'cuninrv proposition is

iiitrodiicfd into the Ifoiirt*! hv ii min-
ister of tlie crow .. Hans. Deb, vol.

cv. p. 471.
'' Mav, '^It, (•itin<^ rourdrinior'a

case, .luno 1"», ls;>7 ; and see Mans.

Del), vol. (•l\\i. p. 710. In .-^overal

.•similar instances coniniittee.s have
evaded the rnh' by the use of general

terms in fuvour of tlie relief they

desired to recommend. But tho rule

does not apply to select conunittei's

on public questions, appointed at tlie

instigation, or with the con.seiit, dl"

government. Such committees may
recommend the adoption of anything
within their order of reference, not-

with.standing that their ri'coninienda-

tiona may involve tho ex])enditure of

money. See the I{eport of the Select

Committee on Dockyards, of July lo,
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Parliament, except at tlie application of the crown. In

order to admit of the proposed grant without a direct

violation of constitutional practice, bills of this description

invariably contain a clause to the eflect that the neces-

sary expenses to be incurred tlujreby should be ' defrayed

out of moneys to be hereafter voted by rarliament.'

The facilities attending the introduction of such bills has

frequently induced the govermnent themselves to take

advantage of this mode of obtaining the sanction of rar-

liament to their legishitive measures. Moreover, imder

certain circumstances, and with a view to facilitate the

progress of public business, bills of this class have even

been permitted to oi'iginate in the House of Lords."" It

is of course obvious that the introduction of such bills on

the part of the crown is not o[)en to the .me objections

as when they are brought in by private m-..nv .'rs ; never-

theless, even in the case of governmeu. biL.-^, it is most

desirable that such measures should be subje(;ted to

careful scrutiny, and that the probabL expense they

would entail should be duly estimate and made known
to the House by a res])onsible minister, before it is called

upon to sanction theni.^

But where such bills have originated with private iiavoboen

members, they have, as a general rule, been productive ol-^'mit

°

ol' great abuse, by encouraging injudi(:ious and (.'xtrava-
'*'^^""'-

gant expenditure. If the princi[)le of the bill obtains the

sanction of Parliament, the foith of rarliament becomes

pledged to the outlay hivolved, and ministers an; obliged

' Provided that nny clauses wliich

infringe upon tho privili';j:t's of tho

CiiiuuKins uro funmiUy struck out of

tlic l)ill before it is sent to that

Ilou.se. ]Jut for tho sake of coiive-

iiieiice, and to nuiko tho measure in-

lellinriblo, such chuisi's may be either

writton, or printed in red ink-, in tho

copy of the bill which is sent down
from the Lords; in which case tlicy

arc uiidorstood not to form part of

the hill, but to be nun'oly suirjrcstions,

to be otFered for tlie acceptance of

tho t'ommons in committee. See
May, Pari, Prac. p. •'>()!). And see tlie

proceedings on tiie Divorce ('ourt

Mill, on August 20 and 2'.], ISIH).

Han. Dob. vol. clx. pp. 1G28, 17.M,
17()0.

" See, in regard to the Kensingt(m
Road Hill, Sinitii, Pari. i{emenib.
iHCc', p -Jo, Sc(! the (h'bato in the
Comnions, on the Public Olliees (Sito

and Approaches^ IJill, on March 7,

1805.
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to include, in fiiturG estimates, distinct provision for tlio

same ; and wlien tlie parLicnltir ^^mnt tliiit is requiivd to

ciUTy out any sucli measure is l)rou<,dit forward in Com-
mittee of Supply, any objection to its princi[)le is com-

monly met by the assertion that it is useless, if not unfair,

to op])osc it at this stage, inasmuch as Parliament has

already agreed that the proposed exj)enditure ought to be

incurred. So long as private members are permitted to

initiate measures which involve the expenditure of pul)lic

money without the previous consent of the crown, it

would be in vain to exj)ect an economical administration

of the })iiblic funds. These considerations were brouo-ht

undca^ the notice of the House of Commons by a private

member (Mr. Ayrton) on May IG, 18G2, when, after a

short debate upon the subject, the Chancellor of the Ex-

chequer promised that it should receive the attention of

government, and that hereafter a committee should be

appointed to review the whole question, and to recom-

mend rules to remedy the evils arising from this objec-

tionable practice.* No such committee having been

pi'oposed, the subject was again brought up, by ]\lr.

NewstaiKi- Ayrton, on Marcli 20, 18GG. After adverting to the

to^mnliro consequcnccs which had arisen from the introthicti(jii of

the pro- this uovcl and unconstitutiontd practice, he proijosed—in
vious eon- ,. , ^.'^ ,111
Konfof iiic the mterest oi economy, and m order that the whole re-

hu.'ri.ui's
s[)onsibility of increasing the public expenditure should he

orinotioiis. tlu'own upou licr Majesty's ministers'—that ' The stand-

ing order of June 25, 1852, relating to applications for

public money, be repealed, and, in lieu thereof, that tlii.s

llouse will receive no petition for any sum relating to

* ITans. Del), vol. clxvi. pp. 18.S0-

1818. Tlie iiUenlioii of tho IIoiiso

was njrain dircctod to the injurious

conscqui'iioos of this pvacticu in n

."pcoch of the CniniU'elhn" of the Kx-
(•lie([Uir, on May -l?, 1H<!.'), in ic^'ard

to n proposition enianatinp from a

ju'ivate menibcr, to transfer an annual

expenditure of upwarde of two mil-

lions on behalf uf the poor, from

local to public revenues, and to pro-

vide that this enormous anioaiit

should be thenceforth defrayed '<iiit

of moneys provided by I'arlianioiit,'

instead of being chargeable upon

])arochial poor rates. Ibid, vol,

elxxi.v. pp. (!()')-()'.)(». See also .Mr.

(Jladstone's siieeeh on F.;b. i^O, b^UC,

Ibitl. vol. clxxxi. p. ll.'iL'.

measures
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public service, or prooecd upon any motion for a grant or

charge ii})()n the public revenue, wliether ])ayable out of

the Consolidated Fund, or ont of iiunu'ij.s to Ix' prortiled hi/

Parlimnent, unlesH reconnnended from tlie crown;' and

that the fm-tlier standing order of tlie same date, relating

to public aids or charges upon the people, be repealed, and

that, in lieu thereof, it be resolved—'That if any motion be

made in the House for any aid, grant, or cliaige upon the

public revenue, whether payable out of the Consolidated

Fund, or out of moneys to be provided by Parliament, or

for any charge upon the people, the consideration juid

debate thereof shall not be presently entered uy)on, but

shall be adjourned till such further day as the House

shall think fit to appoint ; and then it shall be referred to
,

a conunittee of the whole House, before any resolution or

vote of the House do ])ass therein.' The i)roposed new

orders were thankfully accepted by the ChanceUor of the

Exchequer, on the part of government, approved of by

exp(^rienced members generally, and agreed to by the

House."

And here it may be noticed, that the practice of the rrnrticoof

House of Lords, in these ])articulars, is less stringent than j,o"i^^'ioss

that of the House of Commons. There is no rule or tstiii'yi'nt-

usage of the House of Lords to forbid the ])resentation and

discussion of a petition I'or pecuniary redress or com])en-

sation, provided it be couched in general terms.'' And
althougli the House of Lords have no right to initiate

measures of taxation, or propositions for increasing the

pecuniary burdens of the people, yet they are not consti-

tutionally debarred from instituting inquii'ies, by their

own committees, into financial matters, or into questions

which involve the cx})enditm'e of public money."' The
consent of the Lords is indispensable to every legislative

" Ilaus. Dob. vol. clxxxii. pp. 591- I.ords Coiiunitteos wore nppointt-cl

00.1. ill l'^")H, on t-piritiinl closlitiition in

"//;>(>/. vol. clxxiii. p. 1G22 ; vol. populous places; nnd in lS(!(), on

clxxiv. p. 0(52, the lovyiii},' and assessment of cliun!!

•See May's I'arl. Prac. p. Hll, rates.

VOL. 1. WV
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Procedonts

Wise
rc'stmint

iiniX)S0(11iy

House of

Commons
upontheni-

Kolves.

moasiiro, wlietlierof supply or otliLTwlse, and it is (k'sir-

ablo that they slioiild ha prepared, by iiill iiivestij:fati(iii

and free inquiry, to give or withhold their a.«sent intelli-

gently."

Tims, in 1852, tlio TIoxiso of Lorrls nppointcMl a select coniniitlci'

to iiKjuiro into tlio claims of Baron do Jioclc for pecuniary relief, in

respect to a cei-tain claim aj^ainst the goveniment ; and in tlu-

followitif^ year Lord Lyndluirst moved a I'esolulion, based upon tlu>

report of this committee, * earnestly recommendlnj^ this claim to tin;

favourable consideration of the government.' The motion -wiis

negatived on its own merits, but its regularity was not disputed,

y

la 18()0, a Lords Committee upon Floating Jireakwaters, &r.

recommended 'that a sum not exceeding 10,(JU()/. be ]>Iaced at tlic

disposal of the Admiralty,' to enable that de])artment to test niiv

plans for the suitable construction of such works.* On July 5, b'sCd,

Lord Sliaftesbury moved an address to the queen, in favour of the

extension, thnmgliout Lnlia, of the best systems of irrigation antl

internal navigation. The previous rpiestiou was proposed on this

motiiin, on tlie gi'ound that the govennnent were themselves pri.-

pared to carry out the principle advocated, as fully as possible, l)iit

would consider ' tho adoption of such an abstract resolution to bo

inconvenient.'*

The House of Commons, in forbidding, by thciv stand-

ing orders and uniform jiractice interpreting t'le stune,

the reception of petitions for pecuniary aid, and the pre-

sentation of reports from select committees rec^ommeiidiii.u"

the expenditure of public money, have voluntarily assunietl

a restraint which goes beyond the positive obligation of

the constitutional rule that lequires all grants of money

by Tarliament to be made only upon the application of

the crown. Nevertheless, they have wisely im[)osed ui)oii

themselves this restriction, in order to guard against im-

portunate demands from without, and as a check upon

the too easy liberality of their own members. The re-

* See further on this subject, 7)0/*^,

p. 457, whore the relative position of

the two Houses, in n^^rard to ques-

tions of supply and taxation, is dis-

cussed.
5' Ihuis. Beb. vol. exxix. p. 1097.
« See Ibid, vol, clxvii. p. 232.

* Ilml. vol. clxiv. pp. .'JO-l, 401.

And see a discussion in the llousi.' ot"

Lords, on June .'JO, iSDo, upon a pcii-

callin<r attention to the claims ^<(

naval captains on the reserved \y>\y-

list under certain ordin's in council.

Ibid. vol. cLxxx. p. l>75.
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spoiisihility of reooinmoiidinu; njipliciitions for pecuniary

rodross or relief to tlie coiisidcriitloii of l*ai"li{inieiit should

re^it solely upon the executive goveriunent, wiio are stric.'tly

accountable for every item of public expenditure, and wiio

possess peculiar facilities for investigtitin^ int(j the merits of

all pecuniaiy claims. It is, moreover, a waste of time to

encourage jnvmature debates in rarliament upon ques-

tions involving a grant of money, whether for public or

private ])urposes, before the attention of govermnent has

k'cn directed to the merits of the ai)plication.

t^hould any case arise wherein it may appear to be the

duty of the House to ])oint out to the government public

t'liarges which ought to be incurred, tliey have still un-

doubted authority to do so, either by the adoption of a

R'solution,'' expressing an abstract opinion in favour of

a i)roceeding which Avill necessitate a future grant of

money, or by agreeing to address the crown to incur cer-

tain expenditure, with an assurance of their readiness to

inuke good the same,— the House is i/ee to ai)proach the

crown with their constitutional advice in this, as in any

other matter of ])rerogative. This method of procedure

docs not finally bind the House to make the grant, and it

throws Upon the government the res])onsibility of either

accepting or rejecting the recommendation. But thi > i"' a

right which the House exercises, and sliould exercise, Mith

very great reserve, and only under peculiar and excep-

tional circmnstances.'^ The adoption of an abstract reso-

lution, however, for the ex[)ress ])urposc of evading a

wholesome rule in matters affecting the j)ubiic expendi-

ture, should be discouraged as much as possible.*^

Addresses from the House of Commons to the crown,

r (nesting an issue of public money for some particular

l)u pose, with the assurance 'that this House will make
good the same,' are perfectly I'egular, and agreeable to

Kosolul ion

or ikIi Irons

of tlio

Hour,? in

fiivour of ii

])iirticul:ir

(^xpciuli-

turi'.

'' Seo cases citocl in May, Pari. Avrton's motion, March 20, 180(5.

Piac. od. ls(5;3,p. fi-lS. M. '"'May, Pari. Prac. p. 548. And
^ Mr Gladstone's speech on Mr. see atitt^, p. Soi.

r K 2
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precedent. But such addresses arc only justifiable wluu

there is no reason to a])i)i'ehend that tiie sui)|)osed advuiu-e

would be disapproved of by the other House of Parlianu'iit.

whose concurrence is necessary to give legal effect to any

measure of suj)i)ly or ap[)ro])riation. Such addresses liavt'

generally been adoj)ted upon occasions of urgency which

liave arisen after the conunittee of supi)ly has closed its

sittings—as, in order to submit to the ci'own a pro[)osa] to

confer a pecuniary benefit on a particular in^rson ; or to

show respect to the memory of some illustrious person

lately deceased, by the erection of a monument to liis

honour ; or for the ])ui'i)ose of obtaining the co-operation

of the crown in a matter affecting the ])rivilcges of the

House." Ikit it is jilways presumed that the proposed

advance would meet the a])i)roval of the Lords, whiii

afterwards inchided in the bill of su])i)ly.

Tliis mode of obtaining the issue of money has been

impi'operl}'' resorted to, for the expiv>s piM])()S(i of escapiiiLT

the lUMTssity for a|)pealing to tlu; House of Lords for thcii'

concurrence ; and also in order to compel the govern-

ment, conti'ary to their own judgment, to incur ex])(Mi(li-

ture at the mere ref|uest of the House of Commons, hi

any such cases it is the duty of the ministry to intei'posc.

and, by asserting the ])rerogative of the crown, to lu'otcct

the j)rivileges of the House of Lords from violation, ami

the public revenue from an unwarrantable outlay."^

If a proposition be submitted to the House of ConinioiH,

• S(>o f] Tints. 1 7H-1M0. „. May's
ravl. I'ra.-. cl. lS({:t, ,,. 57^.

' At'ter the l)atlli' of Xnviirino, n

|irivn1i' nn'inlicr siicrcnlcd in iiulii-

ciii^r till' I loiisn nf( 'oiumniis, nutwitli-

Htaiidin;/ tin" (ippnsitioii of the pivcrii-

HK'iit, to paMs ail adiln'ss to tlic kiii^',

tliat 111' wniild ^'nicioiisly ronsidor

till' claini'^ of llic oirici'iN and iih'M

Avlio fiiiijrlit. ill this t'ii^:iin'i'iiu'iit to

lii-ad-iiioiU'V. TIh'S(> cliiiiiiM liad I)t>i>n

invcHti^fiilt'd liy (lu> poviTiiinriit, and
rt'jocted on groimdrj of jmhlic iioHcy;

Lilt nft(>r tlio adoption of tliia nddnvi'',

by a Hourly unanimous vote, llf

ptviTiiiiicnt a;rn'i'<l to projxw a

frrniit fortius jtnrposo in Coiimiitti'

of Siipjily ; rciti'i-atin;,', liowcvir,

tlu'ir conviction of its incxpcdii'iicv.

(Mirror of Pari, is.'ll, pp. 'J-jr,M, J.M;!.

'J<}f<.) Sen also llic vnni^ of lli''

Cliiiii'sc pri/.c-nioiu'v in 1st.'), Init

wliich was siiccc.sMl\iily rcsi-^tcd iiv

tli« ^.'ovoriinjcnt. Hans. l>t'l). vil.

l.xx.vii. p. (JSl.
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/oninioiis,

on bolialf of tlie crown, for a supply for a particular ser-

vice, aud an opinion s>houl(l be generally expressed by the

House in favour of a more liberal iij)])ropri{ition on tliis

bclialf, than that which has been asked for by the govern-

ineiit, while it is confessedly beyond the i)ower of the

House to vote a larger sum of its own accord, the ministry,

ill deference to the opinion of members, will sometimes

;igree to submit a motion for the increased amount sng-

L^'sted ;* or will undertake to reconsider the matter, and
to :ip])ly to ruiliament for a further grant, at a future

|K'iiod, should it nopear expedient so to do.''

i'vnd in order to elicit an expression of parhamentary

opinion u})on some doubtful question involving pecuniuiy

outlay, or to justify their own decision on some jippli-

cation for })ecuniary aid, the ministry will occasioniilly

(OMinumicate the formal consent of the crown to the

discussion, by llie House, of a motion concerning the

same, witlunit contemplating any further j)roceedings in

till' case. Or, a desultoiy debate may be permitted to

take ])lacc, in either House of rarliament, upon a question

of this kind, without any formal motion. Or, a motion

may be ])ropose(l, to express in general terms the oj)inion

(»r the House uj)on the merits of th(; case, without diiectly

asserting that any grant of money is required.' Jiy such

« As in thf cnso of tli<» propom'il *• In IH.'JX^ tho ixovcnnnent pro-

;.'iant for tlio purchnsc of an annnily po.sftl, in supiiiy, a vote of iO,(KM)/.

for tho Dnliu of W'cllin^Mon. Tho for tht> n-licf of tht? tli.Htrt'swd l'oh',s,

u'ONtTinui'nt roeoninicnilrtl a voto of An opinion in favour of a huyir
; if Ml,(K )(»/,, l)iif, in ilt'fiTi'iu't' to fh«' iiiMiimit was iniaiiimiuisly t- xpnss. il

wishrsof \\u' lloiiHi", thi'v consciilcil In the coiumiltic. Ijiit "t wii.s ailiiiil-

lii ask for 100,(KK)/. for tliis pin'posc. ted tin*, coiistitnlional iisa;rt' lorhaih'

(lluiis, Di'l). \ol. x.wii. p. X'W.) Sec a niolion In tliat rll'ict liciii;^ iiiatlc,

iil>o the tasc of Sir llciiry llavi'lodi, oxci pi iiy tin' iniiii'try. Thi- Cliaii-

//'/'/. vol. cli. p. il.T).'). J'liit no n^runt ci linr of [\u> Ivm licninr al lii,>l ih-
ri'c )iniiifn(lt'<i, salary proposed, nr fiiuU-d iht? Hnallrr sum, hut linally

ilini ill the cstinnitrscaii lir iiicrrascd, agreed to rt'-«'oii>id('r tht( <|iii'stinii.

ivcipt upon the n'coiiinHiidiilinn o( ( Mirmr nf I'arl. I^.'ts, p. ,^^7,").)

till' crown. (Ihiil. vol. cxiiii. p. 70(i. A('(nrdiii!j'ly, iIh' I'stiiiiatcs next yiiir

And si'o Ma\, I'arl. Vmc. p. ol'it.) iiicliidtd an additional sum of lo.tMltl/.

It iiiny lie n'diiccd in ('umniittt'c of for this Mv\i(t'.

SmIU'I, , (ir liy tilt' House ilself, m in ' Seo (lie case of Sir \. 11. Kin^',

till disc of Prince .Vllicrt's aiiimity. i" Mirrc:- if I'arl. inai, pp. i>J.l, .1 1(»,

^lirror of i'Mrl, IslO, }ip. .!(il,a"s(t,IH». 177. ^ i inU» nr. tliis oeca;-iun thu

0|iiiuon of

I lie Coni-

IIIDIIS ill

favour of a

larficr

^raiil I hall

that reciiiii-

inciided hy

till) crown.

I

Formal
IIHlliullS to

lake tho

seliSi' iif

I'arlia-

IIU'Ill.

J
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Mr.
rulnicr.

(I course, the constitutional oversijiht of rarlijiincnt in

all ])ecimi!iry tmnsactions of tlio govcnuiu'iit may ix-

exercised, consistently ^vitll u due rejfard for the pic-

roijative of the crown.

Prcot'donts Tilt.' following precedents may serve to illustrate this

branch of our inquiry.

TIk; first cnn() tliiii will claim our notice is that of 'Sir. Palnicr,

Avliicli (Mipij^cd tlu! attention of I'ariianictit fur a nuiiilu'r of years.

Tiii.s i^'enlieniaii, orii^inally the nianaf^er of a founti-y tlieatre,

conceived a ])laii for the improvement oi po.slal C(minniniealioti

throughout the kiiiplom, which, hein^ coiiinmiiicated to All-. I'ilt,

l>e ai)poirite<l iiiia ('(»niptroller-(leni rjil of the I'oHt-Ollice, with full

power U) i-arry out his [u-oposed rcfornis. These were so succ('s>riil

that in a few years the postal system was g'reatly henefited, and tin:

revenues from the same larj^ely increased. It was at lirst nf,'i-eiil tn

n.'ward All". Palmer by a j^'rant for life of two and a-half ])er ci lU.

Oij a certain pi-oporlion of the inci'cascd net revetnie, "which wmiM
evMitnally liave ;^iven him some 1<»,(MK)/. per annum. Hut, alter

a time, Mr. I'ahner's ctuidiiet in oHieo liecamc insuhordiiuite ami

o!)jectional)le, and the government were ohlij;ed to dismiss liiai.

In so doin;:;, they cancelled the a;xi'eement under wliich the prr-

Centaj^'e on tlu; increased postal revenues had bei'U awarded to iiini,

and \xi\\c him, in lieu th.creof, a pension of M,00(i/. a-year. \nt

satisiied wit It this am(Uint, and claiming the continuanci; for his

lif'etinu' of the per-centage in cpiesliou, he appealed to the '.louse tif

Commons, l»y petition, in the year iHo". (iovernment alloweil tlu

king's rernmiuendalitui to the petition to he signilied, for thi' pnr-

pKsc of obtaining an iiupiiry into the case by a committvo of tlio

lIouKc. A lavoui-able repoi-t thereon was mmle, on July HI, hut

nothing fiirthei- was done until the nc.vt session, when, by pei'mis.sinii

of the govei'nniciit (who cuntiniu'd, however, to oppose thei'Iaim),

a bill was introdiu-ed into the Jiiaise of Cunuuoiis to Hccure to .Mr.

Palnu'r his fuhor j»er-ccntage on the net increased postal revenues.

The bill was jKissed, notwithstanding the opposition of the govern-

niiai.itry «iu'eessfally o]n>o,««e(| a nio-

litiij •" ta\<iur of ciiui|>eti.>*ati(.ii to

Sir \. n. KiuK f""" *'"' '"*** "' ""

olliee, it apiieiirM hv tii<< estiiuates in

till) fiillnwilljf yelU', tluit lliCV ulti-

nuitely (•(in«eiitftl to Ids indeuuiiliea-

tioa, by re('iiiiiuienilin^>- nii anaual

^rnuit til' l.',')(K)/. J'nr lliis purpose,

whieli he received for severiil Vein's.

(Iii.le.x, Com. .bairn. iHi'U |s;'j7, ji.^

1067.) Ht'o tlio ca»L' of the I.ls.ics of

Mr. S]i(>iil<er .Manii(>rM Sutlnii hy I'n'

':;:::. ::.g uf the Ili<ii,-it.-i nf r«rliaiii" lit

in |H;i7; .Mirn.ruf Pari, is;t7-^ p.

•I'>:i; till' case lit I'diinlriaier's Put' nt,

1/iiil. |K'll>, p, L>(N17; the ease (.r tiif

|li>tre»He(l I.elter ( 'arriers, IIuiih, |i<1i.

vol. cxxiv. p. HM; and the niuti'Hi

for a ('<iiiiiiiitte4> to iii((iiire into tin

(•liiinis of ,1, ( 'laro lor eouiiiensjiiii'.i

lor nil invention, lliui.i. Peh. \"1'

c'lx.viv. p. I H".(».
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lU'iit, Imt Avas rcjrptod in tlio Honso of Lords. J ^[t'linwliilo, a Prov-idcnta

sii|i|»ly resolution, trnintint^ a (•(n-taiii sum to di'lViiy (n-)riii:< of pcr-

(•(•iilaj^o (claimed by Mr. Paliiior, was reported, aj^reed to, and a l)ill

oi'derod tlu'reupon. lUit as the Lords liad thrown out tlie prospec-

tive l>ill in i'avour of Mr. Palmer, it was propo.sed by the Chancellor

of the KxeSeiiuer, and nufn-cd to by the House, that tlie treant of

iiirears should not be included in the General Appropi-iation Act,

Imt in a separate bill, ' for tin; avowed jturposc of allordini,' to tho

Lords an opportunity of considerinfj^ tluit grant distinctly from tho

Dllier grants of the year.' ^ Tlu? bill was not proceeded with in that

s('ssi(»n, but ^fr. Palmer's friends determined to persevere, an<l on

May -1, IHII, they induced the J louse of (.'omnions to pas."- ati

iuldress to the prince regent, bcjseeching liiin to advance the bum of

"i l',0(>U/. to Mr. I'almer, 'being the anjount of arrears duo to him
uiif of the T'ost Ollice revenues, and assuring his royal higliness

lli.il till! Jlousi>will nuike good tho same.' The House of Lords

atly resented this address, and a warm debali! took place therein

I lie subject on tin; following (hiy, but no proceedings woro had.

Two days after, the ])remier assured the lIous(> of liords that ho

should not recommend his royal highness to sanction a claim wliich

tlieir lordships considi'red to bo unfo\inded.' Accorilingly, tho

reply of tlio prince i-cgent, as sent down to tlu? House of Commons,
stated. That it must at all times bo tho prince regent's desire to

attend to the wishes of the House of ('ommons, ' and that he shall

Ih' nady to give etfcet to them in this instanco whenever the mi'ans

sliidl hav(» bei'ii provide<| by Parliament :' in other words, by a

]( irislativo act, which should luivo received tl o concurrence of both

Lfi'l

I'll

louses m yVu attempt was made to induco tlr) House to agree to a

motion that this answer tendecl to create! a misuinlei'standing be-

tween the crown and the Commons, but it was negatived by a lai'gu

majority. The opposers of the motion allowed the existence of *|io

light of addressing tho crown for money, Imt Justified the answer in

tins instance, because the regent must have known that what tho

Commons Inid resolved to be due as of i-ighf, had been tleiiied to bc!

line by th(' liiu'ds, after an impiiry into the facts of the rase." In

tile following session, with tlir foniial consent of the crown, a

riiilher attempt was nuide to indemnify Mr. I'almer. A bill was

[iiissed by the House of Commons for securin'j; to him his future

ptr.c('ntage, and for granting nearly Hi i,( km I/, as arrears due. The
piNfrnmeiil, as heretofore, contiiiueil to opposi! the measure, and it

was rejected, upon tho third reading, in tiio Lords. Ne.xt KcsNion u

J S..t. Pinl. Drii. vol, si. |.j». hll-

:'.c'. u:.lM»7;t. i;,if}c. Miii. wiii. 107.

' ;; IbttM. Ml li. Pari. I >.!). d.

It. loiu-loii'.

' lliiil. vol. \\. p. ;".)(!.

" Si'f /A///. |i|i. .tir, ."JoU.

" Ihid. jip. 'MH-',iiU').

ii"ii

Mi

'tl

i;
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I'roi-wlouiH .siiniliir hill was i)nss('(l l»y ilio Coininotifl, and rojoctt-d liy tlie liiMu.'-

Fiimlly, and iutlic siiiiu' session, the (; 'tci v;\ '^ i-< Mipfoinisc'd If. t|,

inti'odwciiiiu of nnotlicr l)ill, j^canting lii" sum of v' i,(h){)l, to Mi'.

Palmer, ' iu fonsideralioii of jmblir services p«rf)rii vd l)y him,' to

which bill the Lonls at^ivcd, and it vvvrlvA thi' royai iissunt."

IS.iroa (lu

l!o<lo.

Our next caso will bo that of tlio Haron do l)oil(\ whoso cli iitii.-t

for pt'iuiuiary indumiiiticalion liavu bcnni nrj^ed for upwards of foi-ty

years upon sueeessive adiuinisti-alioJiH, and still remain unseltliil.

'i'he baron alle;j;-ed that he was born a liritish subje(!t, and ori^nnally

jiosscHsed a litrjje property in France, but whirh had b(;en couliscalcd

by the p)vernnu'nt (»f that country during the lit solution. After

tlie peace a treaty was made belwten Fi-ance and (Jreat Ih-ilaiii,

under which a larj^e sum v»f nmney was paiil o\er tx) the IJritish jijo-

vernment for the purpose of indemnifyiuf^ Jh-itish subjects whoso

jiroperty bail been confiscated by the l''riMich authorities at tlmt

jiei'iod. Under this treaty the baron (and subsetpu-nlly his son ami

heir) nuide various applications to the j^'ovei-nment, to the legal tri-

liuiuds, and to both Houses of Parliauiont for jwyment of his eluim,

which had been pronoun''cd invalid. In ls;!|., a connnittee t)f in-

(piiiy into th(> same was aj)|)oiiited by the llous(< of Commons, iinl-

wilhslantling the opjiosition of the ministry. IJeing unable to com-

plete the investitnition in that year, a motion mis made in the fnl-

h)wiiig session Ibr thc! re-n| point ment of the connnitte(>. Theniotinii

was ii'^'iiin opposed by (he ministry, wliodeclar.it it to be anattiiii|ii

to citnvi-rt till! House into a Court of .o-ppt'ii', and svas negiiti\(<l.i'

In lH'>'J., Lord liyndluiist induced the Jlowse of Lords to appoint a

commit t(>e of imptiry into the claims of the 1)ar()n, as set I'orth by

iiim in u pi^tition to that House, and whirli repord'd in favour of

(he same.'! WheiTiipon, on Aiij^ust I, lH."»;;, his lordship movi-d a

resolution, based upon the ri'|M)rt of the eoniiuillce, ' earnestly re-

commemlin^ the petitio>ier's claim to the favourable conslderiii

of Ik Majesty'8 fWMti i<mont ;' but after a long debate, the motion

was Mei.ittiveil on i'l- ; rotuid that it had already been di-cided by

i'om|K;tt'iit tribunals, and might t*) be ngardod as conclusively dis-

po.sed of.*" On June 2o, ls.M», a resolution was proposed in llie

lliaisu of ('ommons, 'that the national good j'aith retpiires that liic

just idaimsof the Huron de Mode, established after protracli-d inves-

tigations, should b«' HJitisru'il.' The governiiit nt, however, coiilinucil

lo deny the justice of the claim, and the motion was rejecteil.^ Ai

lull

" (lonfrul lii<lt'x, ('(iminnim .Inmii.

JHOl- jS-.'O. |(. 7(l<».

' Mirror of I'arl. I>;i|, p. II.'N;

|H;t."»,
j», llML'. Ill Isj,*) t||,> nine was

iiru'iitil lict'tiir iIk' Court t-f '.'lu'i-ti's

Ik-iifli, iijion II iH-titiiin of right, iiml

ilciidiil iigaiiiHt till' liaroii. Sir (J.

It. b'l'i.ts. viii. L'<K
'' lliiiix. Hi'h, vol. cxxii. 1). I"H.

' //*/»/. Mil. CX.Ni.V, ).. I(lll<.

' Jl>i>l. vol. cxwiv. pp ;«»2-l-'').
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,, ii:,'tH Oil Juno •!•. iHi'd, on a f'urllior petition from tl.c 1)aroji, tho PrccodintR

lloiisf of Conunons was iigiiiii niovuil to appoint a coi.iniittcL' to cou-

(•idcr and report ou tliis cas(5 ; hut tliM Attonu'y.Gui.o.'al ro-urjrutnl

the (juvstion, and derlarcd vhat tlic ])oiitioner was not in syality a

Hiilis)! 8ul»j((iM, and tlieri fore iiad no claim upon llio fund abovo

im-ntiont'd. The Chancellor of tl Exchccpier urj^ed tliat it \V(juld

hi' ci-nel to tiic petitioner himself to do anythinj^ to keep alive his

ilaini, and desired to know, if the eonunitteo reported favourably

tlureon, how such a re[)ort ' could justify the executive ^overu-

i,i(iit in aetin«^ af^ainst an opinion of all the law ailvisei-s of tho

iTDwn for tlie last thirty years?' Ihit notwithstandinj^ the oppo-

sition of government tho committee wasajjpointed,* Thi' committeo

took voluminous evidence, but were unable to conehido their iii-

ipiiry; they therefore, on An<;ust 1, reporti;d to the House thiiir

|ii'()ceedini;s and the evidence they had taken." Since then, nothing

iiHiir has been done in i'arliament in this case.

Our next leading precedent is tluit whicli arose out of tho much- K.-misli

liliLTati'd Danish claims. During tho war with France in 1-^07, I'I'ii""'-

(iicat Hritain, having reason to suspect that Denmai'k, although

iiiiiiiinally .i neutral powei-, was secivlly favouring the designs of

llie French rulei-, suddi'idy captured the Danish lleet while it waa

l|ing in tho harbour of Copeidiagen. lly way of rej»risal, the Danish

p)Vernmeiil seized and confiscated the property of the IJi-itish mer-

tliants who were trading in the Jialtie si'a. As Ciroat Hritaiu was

nut actinilly at war with Denmark at this time, it was contended

fliat she should bo ajisworable for tho consocpxencos of lier act of

"(Agression t«)wards that kingilom, an«l should coinpensuto tho

Itritish merchants for their looses by tlie act of reprisal. This was

iicknowledged, and a large portion of these- claims was paid by tho

;,'overnnn'Ut. Hut others, to a considerable amount, remained Uiil-

i|iiidated. Acc(»rdingly, tho nun-chants who concoivod themwlvog

ii^gfiijvcd by the Jion-rei'ognilion of their claims, petitioned ibn

lliMise of Commons for indi'mnilicatioii. Whereupon, t)n May -' ;.

iKiJs, an aiMre.ss to the crown was moved for an incpii'y into tho

list of tiiest! clamis, with a view t<) theii- being satisfied. The g<'~

vcrnment opposed the motion, «)n tin; ground that idl tho debts

ivliich by the law of nations wen- justly tlue had i.een |iaid b^ (liat

Itritain, and that the remainder of the el lims were unteiialtle.

Nevertheless, the nmtion for the athlress was carried.' After iho

Volt! had been tul-eii, the Cluuurellor of the I'lxcherpier declared that.

Iiis opinion on the matb-r remaimd iinaltei'd, am' (hat ' C(U)sidi'i--

iii.,' the serious coustMpU'nces whirh mav iu- proiliiccd by such a vnte,

lie begged to say that he undertook no further re.>iponsib'lity ttn ihu

'Hans. Del), vol. chiii, j»p. 071-

•»"(,

« (\>u\. Viiy.'^vi', iHU.vnl, \!. p. :,!."».

' .Mirror uf I'url, lfS;h, \\. VJi7.
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ProceJonts qucsiioii.'" TIio fjovrnimciit, linwovor, upon fiiftlier considcriilion,

agreed to ])ay a jjortioii (if the irinaining cljiiiiis.* Tliis beiii},'

deemed iiisidlicioit, in the followiiij^ session a siniiliiv address was

moved and carried, against the government.y Wliereupon (lie ;^u-

vcrnment consented to pay an additimial number of the eliiiiiis.'

The claimtints being still unsatisfied, a third address was passed on

Juno 10, 1841, for the liquiilntion of the reniiiinder, assui-iug lici-

^Majesty that the House would nuike good the same.' Upon this the

government took a stand, and declared that tho^ would not consctit

to any fui-ther expenditure on this account. The Chancellor of (lu;

Excheiiuer stated that the crown had no fund out of which a fiu--

ther payment could bo nuidc, aiid that it was therefore no nse foi-tlu!

House to ask it to do so. Accordingly, on June 21, the following,'

reply to the address was reported : That it must at all times be tiu;

most earnest di'sire of lier Majesty to attend to the wishes of tlio

House of Commons, and that she shall be ready to give eil'cct lo

them in this instance, whenever tho means shall have been provided

hy Parlidvii'nf, No action was taken by the Hou.so upon this an-

swer. IJut similai' addresses were again pi'oposed and negatived hy

the House on June 20, 181;{, July '.•, iHl t, and June 'iC, IH.'.I ; aftiV

%vhich no further application to Parliament on behalf ()f the Danish

claimants was nuide until July 12, iHlil, when tho attention of tlio

Ifouseof Commons was again called to tlic subject by a mendur,

wdio rccajtitulated the ai'gumcnts in favour of the clainuints, hiil

conlenti'(l himself with laying the mattci- before the House without.

making any motion. The Attorney-deneral and tlie Chancellor of

the Exchequer resi led any renewed agitation of the question, tlic

latter assei-ting that whereas the C-onstitution recjuired tho conciir-

veiu'(! of the executive government and of the House of C\mnn()iis,

in any money appi'opriation, governments of various jiolitics had ic-

IRMitedly denied the justice of these clnims, and for tho last liftciii

years the Hous(^ of Commons, though often nppeahul to, had c(|uall\

rcpu'liatcd the demand, it woidd be thei-cfore wrong to give furtlu i'

encouriigcment t<» (heir discussion in I'ariianu'iit. The subject was

tlien drojiped, and has not since ])ecii renewed.

On July (», lh;}H, Mr. (iilion moved an address to the crown to

consider die jiailiamentary grant of an annuity to 11, IMF. the Daki;

of Sussex, 'with a view to recommend to the {louse Honi(> addition

thereto,' Th > Home Secretary (Lord .lohn Uussidl) resisted the

motion or the gro\»nd that the matter was properly cognizable by

iho government, whose duty it was to advise an increase t>f the

unowance if ncM-cssary, Inil who had not thought lit to do so. Sir

• MimnM.r Pari. Is;;h, y,. I-Wj.

» Jf;,l. ]). r,()'.((5.

y Ihid. 1H.«>, pp. ;jur)l-;)OuU.

" S.-o //»«/. pp. KKs.",, 1710} ami

• Ihiil. \Hi\, p. L'L'HI.



RESTRICTIONS UPON PARLIAMENT AS TO SLTPLY. 443

li. Pci'l agreed in this (loctrinc, mid assorted tliat tlic iiitci-fcrcncc of PrccodontH

the llouso would bo 'an c.\ci'odiiiL,'ly (laii<^ci'<»uM precedent.' Ac-

cordinf^ly tho motion was negatived on division.'*

On June ;30, 18k), Sir 11. II. Iniflis moved for a ronimittco to C'liuroli

ooiisider of an address to tlie crown, declaring tlie ri adiness of tlie
"''''.'""')"'

House to nuiko a grant to supply tlie delici'::t vlmirli accoiiiniotla-
i.;„irhiml.

tion tlirougliont the kingdom ; and on June 1(5, lH42, Mr. I'errand

moved for an address for tho advance of one million pounds to re-

lieve the distress pi'cvailing in the manufacturing districts: both

tlu'se motions, notwitlistanding the opposition of government, were

debated, but tlie^' were each negatived on division.

On February 4, 18-17, Lord George llentinck moved for leave to KailrinwlH

l)i-iiig in a bill to raise a loan of si.xteen million pounds, to encourage '"irulantl,

tlio construction of railroads in Ireland, and to give* prompt emjiloy-

iiicnt to the sutfi'ring poor in that country, liord John Uus.sell (tho

|irime minister) oppo.sed the bill, btit diil not object to its introduc-

tion, understanding from the Speaker that, ' in jioint of form, no

ohjcction existed thereto provided it diil not include thosc^ mom-y
cliiiises which would rcijuire a previ(ms comniittee." It was iil'tcr-

wards stated, on the part of government, that the prerogative ol' tho

<TOwn should not Vio made iiso of in any way ' to interfere with tho

full discussion of the meastire.''^ Accordingly the bill proceeded to

ii second reading, when, on the motion of the Chancellor of tlu; Mx-

chetpier, it was jiostpom-d 'for six months.'"

On July "Jli, isdli, the case of Cajitain (irant, who had rendered Cn|)tai«

great benefits to the army by the introduction of an improved sys-
'^"'""'

tcni of cooking, in barrack and in camp, was brought b(>fore the

House of Commons on a motion that his serxices were 'entitled to

recognition.' This was considci( il by ihv government, and was in

lUct intended, to be e(piivalent to a recommendation for a grant of

money to tliis ofliccr ; but the motion had been drawn up in theso

vague terms in order to admit of its being discussed willimit an in-

IVingemeiit of the standing orders. 'I'he Secretary of State for

War objected to the motion as lu-ing an ovasion of the btanding or-

d»'rs, and also on its own merits, contending that the .si'rvices of

Captain (Irant were not of a nature to justify a cttiupensation from

the public purse. On division, the motion was ncgati\cd, bul only

by a majority of one. A few days afterwards the Secretary liu*

War informed the House that, 'in consecpience of the opinion ex-

pressed by a nearly cfpial division, the subject should be further in-

vestigated by the governnicnt.''^ Heiiig dissatislied with theauioimt

liro[»o.sed to be given by the government to Captain (irant, a niolinii

^ Mirror of I'arl. 1k;n. p. r,:\()t;.

' IliiMM. Dell. \ol. lxx.\i.\. p. ^>(W.

'' Ihiil. p. Hr,7.

" Villi vol. xc, p. 1 2." J.

' lliiil. vol, clxviii.
J).

N.V),

i
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VMininnry

Cjiviilry.

Trocotlouia wfts iimdc in Hid IToiiRo of Commons on Miiy 20, 18r»l, for an nd-

dross to licr Majesty to roiulor liini ' sonio suitahlo reward for his

HC'rvi(!es ;' but, al'ti-r explanations from tlio Under Sucrutary for Wiii',

tho n»oti(m was ne<j;atived on divisi jn.K

In 1H04, the f^overnment liavin^' dotoiTnincd from motives of

economy to refrain from Kuhniittin^ to Parliament tlio usual volo

(of about 4«>,000/.) to defray the cost of asseniblin}^ tho Yeomamv
Cavalry for the accustomed period of six days' training on pcrnuuieiit

duty, an amendment was moved on Abmih 3 to the motion that tlio

Speaker do leave tho chair for the House to go into Committeo of

Supply on the army estimates, to resolve that the discontinuance dl"

the drill would be detriniental to the elhciency of tlie force, inexpe-

dient, and contrary to tho recommendations of a departmental eom-

mittee in iHt'd. The government o])posed the motion, and eontemlcil

that the eflieieney of the force would be in no wise impaired by tin;

temporary suspension of active training. On a division, the anieinl-

juent was negatived by a majority of one. On May 5 following, tlic!

Under Secretary for War submitted to the Committee of Supjtly ii

vote of ;{',•, 'JOO/. for the training of tho Yeomanry, alleging tliiit,

since the aroi-csiiid division the unexpected advices from Mew Zcii-

l:ind lisid enabled the government to elfect a saving in the estiiiiiilc

on account of tlie war in that island, and they were therefore in a

position to contiiMu; tlie usual grant on Ijehalf of the Yeoniiiiiiy

(.'avalry. On division, tho vote was agreed to by a large majority.''

Tnt|x>si-

tioiiN (tin-

iMTiiiiij;

lllXOM

cliialiiito

I'l'OIII

niiiii>U'r.«.

I. b. The Restrictions upon Parliameni in matters of

Ta.catio)i.

As .'I projmsed grant of money rtinnot be inrroascd,

nor a new j:iant nuulo, t.'XCL'|)l upon tlie reconunendatioii

of tlk' crown, in like manner any proposition for tlie levy

of a new ta.v or duty— or even for the repeal of an

existing imj)ost—.should emanate from tlie governmenl.'

On March 'J"), lH;{n, JMr. I'oulett Thomson nu)ved for the appoiiil-

ment of a conimiltee to consider of revising and ri'-an-anging lli"

generid svsteni of taxation. The jnolion was sO'enuously iiml

siu'cessl'idlv opposed by .Mr. Si'cretary I'cel, as being an iinprect-

denti'd attempt to deprive the miiiisters of the J'rown of oiu* (d'tlwir

most important and periiliiir I'mictioiis. lie nnuirked thiit pi'o-

* Hans. UtI). Vol. clxxv. \). o'J-l. ri'jx'id nf the taxis on luidwlcd;.'-!', in

'• ////(/. p. lo. tlie ll"U.«e of CiiinilKins, nil Juilt' I I

' Man.-'. I>.b. v..l. elxxxii. ^». o'.tj. IH.L*, and April I J, iW.j.J.

S'o tlie dt'hiittJrt jin aiotimis joi- the
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posals for tlio imposition of tnxca bcloiifjod j)PniHnrly to tlio crown
;

(Mistoin and Hound policy havinj,' lonLj ii<^o devolved n|)on ministers

tli(! duty of submitting such (jncslions to tlio considi-ration of

Parliament.J So, also, a motion on March It, IHH-, by a j)rivait«

nujmbor for a committoo to consider of imposing a certain prol)ato

duty on real estate, was objected to by the Speaker and by Sir

R<jbert Peel (the prime minister), on the ground that it ought not

to bo olfercd, except in Commit t<'e of Ways and Means, nor unless

it couhl bo shown that tho public exigencies roiiuircd it. After

8omo debate tho motion was withdrawn.''

While tliL* strict riglit of a privutc iiicmbur to intro-

diioc a bill or rL'solutioii (ui* tliu inodilicatioii or R'])L'al of

an cxistiiiijf tax cannot be denied, and litis been ticknow-

Icdojed of late years by leadin,L^ statesmen,' it is neverthe-

less in the highest deoiee inexpedient for private members
to take the initijitive in j)ropo.sinj4' sndi (piestions to

Tarliament. It is an importain fnianeial j)rin('ipl(!, that

'the llonse shonld not be called npon to oondenm ttixes

which they are not prepared on the instant to repeal,""

as by so doing they unsettle the minds of connnercial

men in their business transactions, and occasion em-

barrassment to the govermnent in their ])lans for the

regulation of tiie ])ul)lic fniances. Abstract resolutions

ill regai'd to particular branches of taxation have been

not infre(|uently submitted to the Ibmse of Connnoiis by

private members, but they have been luiiformly rcsirsted

by the govej-nnient as being iiiex])edient and impolitic.

The following exami)les nuiy be rciferred to, as having

im important bearing uu this branch of our inquiry.

First, in regard to tho fpiestion of tho Income Tax. 'JMie attenticm

(if the House has been fretjuently invited to the consideration of this

question, by private nu-mbers, who from tinu) to time liavo pro-

jiouiided various schemoH to relievo certain classes of tin; comnnniity

from tho uncfiual operation of this impost. On Afay 2, 18.j1, Mr.

Inoxjio-

(liciit for

iiii'iiili)>rs

ti) iiitro-

(lUCHtiullM.

A list mot
ri'HiiliitiiiiiH

(111 |iarticu-

llU' tflXcM.

ProcwlonlH

IlKVIMKl

Tax.

J .Mirror of Pari. 1880, p. i().'L'. ' Hy Mr. I>isr,i.li, in Flnnn. Deb.
Sco nlso fljfnihu- motions, proiuisi-d vol. cxxv. ]>. 1174. I5y .Mr. (Hiid-

nnd ncfralivt'd, on .Miircli L'fi, IS.I;}; wtdnc, //y/(/. Vdl. clxi. p. I(MJ7.

(iii.\\iK"ist 7, 1S|,S; on Mav 10, IsJU; "'Mr, (liiul.'^tiin.', Ihiil. vol. c.\xv.

luul on Mav l<>, ls((|. ' p. 1140; vol. clxxiii. p. I4(L'.

' llaiis. bob. vol. Ixxiii. p. lOoJ.
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rrocfxlcnts ITiunc iTiduccd tlic ITouso to aj^'cc to an aniciidniont to a ptvciii.

iiic'iit hill for fontimiiiijj^ tlit; I'l-opcrly Tux lor tlirco yt-'Ui.", wlu-iciiv

its ojH'raiion was limited to oihj yi.iir, with an express view to nii

iiifjuiiy 'Mto tho mode of assessing and collecting the IncotnuTiix.

Such a committoo was formally ai)|)oiiited on May H, witli autliorily

to consi(h!r whether a nioro o(|uitHl)lo mod(! of hfvyin;^ this tax could

he devised. Both tho j)remier (Ijord Jolm Uussell) and Mr. Disnidi

expressed their disapprohation of this committee as an nnwist; inter-

ference witli the functions of government ; but, iievortheles.s, con-

sentcd to its appointment, in order to carry out tiio previous

determination of tho House." The committco encountered great

dilliculties in tho investigaticm of tliis (piestion, and, after dcvotiii.,'

two years to the subject, confhied themselves to reporting tin-

evidence they liad taken to tho House, without expressing any

oi)inion thereupon.** On Febi'uary ll>, IH(»1, on the motion of .Mr.

Hubbard, a select committee was again ai)pointed, to consider cif

some more e<juitable mode of levying the Income an<l J'roperty Tux.

The motion was opposed by the Chancellor of the Kxcheipier (.Mr,

Gladstone), and by Sir Stafford Northcoto, an eminent leader of

tho Opposition, but was carried by a majority of four. After full

in(iulry, tho committee repoi-ted to the ell'cct, that the ob)e(!tioiis Id

this tax were rather to its essence and nature than to its incich'iicc

;

and that it would bo unjust to rcccmstruct its mode of operatimi

Avithout at the same tinu? rcjvising other parts of our fiscal system.''

Notwithstanding the adverse report of this committee. Air. lliili-

bard, on Afay 1:{, iHdiJ, submitted to the Jlouse a resolution in

favour of a rii-adjustment of tlie Income Tax, in respect to cert;iiii

alleged abuses. Tin; motion was opposed by tho Chancellor of tlic

Kxcheiiuer, and negatived by a Inrgo nutjority. Nothing dauntiil

by this defeat, ]\Ir. Hubbard renewed his attack in tlie followiiii,'

Bcssion, by nioving, on March li !•, 18('»!}, a similar i-esolution for tlie

re-adjustment of this ijupost. 'J'ho motion was again o])posed hy

the Chancellor of tho Kxchecpicr, who characterised A[r. Ilubbai-ir.s

Bchenu) as luMiig visionary and impracticable, and as alTording no

ad(Mpiate remedy for the admitted ii'regulai'ities of the Income Tnx,

Without any furtheiMli'bate, the motion was then put and negativetl.'i

On April 23 follov/ing, Mr. Jloebuck nioved to rcsolvo that on a

"Hans. Deb. vol. cxvi. pp. 720- n;.'rtia moved a rosoliillon, condomnfi-

732. tory of tlit» inequalitie.s and iiijii.-^liii'

"( 'onnnona Papers, isril, vol. x. atteniling tho o|iernti(in of tlui fxis!-

p. .'{.")".»; iHo'J, vdl. ix. pp. I, li'>.'{. iiig pvciptrty nml inconio tux ; hut it

See nhn I'do on Taxation, p. IK). was iu'}.'ativi(l oa divisiou. Sit .Mr.

I" Counaoas Papers, IWJI, vol. vii. lluhl)aid'.'< ohscrvatinns on thin tax,

p. 4. on Mav 4, 1805. Ibul. vol. tl.vxviii.

'I Hans. Deh. vi.l. clxix. p. 1H4H. p. IWl.
Un .lune 14, \W>1, Mr. Iliiljljunl



Ui:STUICTIONS UrON TAKLIAMENT AS TO TAXATIOX. 447

Diifv >in

(Vriili-

Advorfisn-

niunl Duly.

roii'Mval of ih'iH tax, a lower oliarjxo kIioiiM lio iniposcil on proonrioxia Proopilciitrt

incoiiu'S tlmii on ])i'nimiu'iit iiifuiiit'S. Tlic motion was o|)|)osi»l by

t!ic ChMiu'c'llor of tlu! Exclic(|Ucr, unU, al'lcf a wliort dcbati', wa«J

>v it lull-awn.
>

lu iHoO, and a^'ain in IH.M and in \H')[i, Lord R. GroGvonor

Itroii^ht in a bill to ubolisli tliii annual duty l»:iynbU.« on Attorneys',

iV'c. CcrtHit-ati's. The [)rin('i|)Io of this bill was allirnu'd by ibo

lloiiso, on division ; but tlio ^ovurnnicnt succccdi'd in dt'layin;^' it.s

|i;issa;^e. On May 1'.*, IH('».">, on motion of 31r. Dcnnian, an abstract;

resolution in favour (if tliu abolition of this duty was agreed to by

tlu; House, notwitlistandin<j^ the 'stout resistance of tho govorn-

iiic'iit,' both on tbe ;;round of printjipU; and expediency.*

On April It, iHo;}, Mr. Milner (libson moved tho Ilouso of

Cmiunons to dodaro that the Advertisuinont Hut} ought to be ro-

[piiiled. Tho (lovornnu'iit opposed tho motion, but it was agreed to

oil <livision.* Nevertheless, the t'hancellor of the Kxehequer refused

to '^'ivo way. Souu' days afterwards the Ilouso went into t'ommittoo

of Ways and Means, when tho Chancellor of tho Kxclunpujr pro-

poscil to li.v tho vato of this duty at six})onco. Tho opponents of tho

(lilt \ again succeeded: the ])roposcd rato was struck old, luid no

oilii'r amount inserted in tho resolution." vVfter thi.''3, tho govern-

ment acquiesced in the abolition of tho duty.*

On tlio samo occasion (April l-t, lH^>'.i), and as a part of his

scliemo for the abolition of taxes on knowledge, Mr. Milner (libson

moved a resolution condemning the continuance of tlu; I'aper Duly

as a permanent sourct; of revenue, as being impolitic and iiu-on-

sistent with tlio cH'orts of rarliamont for tho onoouragomont of

education. The ])rovious cpiestion was propo.sod on this josolution,

(iiid negatived. t)u Juno 21, 1H.')H, Mi\ (.iil)s<ui again brought for-

wiird tho (piestion, ujioii a motion ' Tliat this House is of opinion

that tho niaintcnanco of tho ext;ise on paper, as a ])ermanent source

of revonuo, would bo impolitic ; and that such iinancial arrango-

iiieuts ought to be made as will enabli' Parliament, to dispeii.so with

tli;it tax.' The Chan<H;llor of the Kxcheipier (^fr. Disraeli) stated

liis leadiness to agree to tho repeal of this tax \'vhi'ii a favoiirablo

opportunity should arise, but lio strongly objected to the latter jiart

of tlio motion, as being a ' liighly impolitic and inexpedient'

emleavour to hamjier tho government by an abstract ri^sohition

couc(!rning a tax, at atiiiio wlu'ii it would be im[)ossible to actupcm
it. Ho suggestod tho withdrawal of the latter jiart of tho inotion,

from tho word 'impolitic,' which was also advisod by Lord John
Iviissell and other leading members, on tho same ground. This

Piiliip

iMy.

' Hans. l),;h. vol. clxx. pp. 014-025.
' Jliid. vol. clxxix. i>p.

Wl-r>77.
' Jlji</. vol. txxv. p. llt<7.

" Jhiil. vol. oxxviii. p. 1 \'2t*,

» Ibid. vol. clxi. p. 1008.
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Hop Duty.

Procodents beint^ consented to by Mr. Gibson, the forraei- part of tlie motion,

condemning the permanent continuance of the paper dutie.'*, was

agreed to ^dthout a division.'^ In 18G0, Mr. Gladstone (the tlion

Chancellor of the Exchequer) included the abolition of the paper

duty in his financial measures for the year, and a bill for that pnr.

pose passed the House of Commons, but was rejected by the Lords.

^

Next session a similar proposition was inserted in a bill respectiiiif

customs and inland revenue, which passed both Houses, and became

law.

On March 5, 1861, Mr. Dodson moved to resolve * that the main-

tenance of any duties upon Hops is impolitic ; and that in any

remission of taxation or adjustment of financial burdens, provision

should be made for the removal of such duties.' The Chancellor

of the Exchequer (Mr. Gladstone) asked no one to give an opinion

on the merits of this duty, but objected to the motion on the gronml

that it was an abstract resolution relating to the matter of finance.

Without denying the right of the House, under any circumstances,

to pass such a resolution, he characterised the same as being a rasli

innovation on the practice of the House in former times. He held

up the paper duty resolution as an example which ought to ho a

warning to the House not to commit itself to a similar proceeding,

but to await the proper time when the financial condition of llio

country could be considered as a whole in connection with the fiscnl

propositions to be submitted to it by the government. Acquiescing

in these views, the House negatived the motion by a large majority.y

The budget laid before the House by the Chancellor of the Exchocincr

in the following session contained a proposal for the repeal of the

hop duties, so that the sentiments entertained by the House on this

question ultimately prevailed.

On May 4, 18G0, and again on March 8, 1861, Mr. H. B. Sheridan

moved for leave to bring in a bill to reduce the duty on Fire In-

surance. On both occasions the motion was opposed by the ministry,

and negatived by the House. In 1860, the motion was made after

the budget had been opened by the Chancellor of the Exchequer,

and he objected to it because it was ill-timed, as it would etfoct a

considei^able loss of revenue that could not bo spared, and because,

even if its operation should be postponed, no tax ought to be con-

demned until the House is prepared to reduce or abolish it." In

1861, the Chancellor of the Exchequer objected to the motion on the

ground that no proposal should be made to reduce a tax until after

the budget had been brought forward, when, if it should appear that

Firo

Iiisiir.anco

Duty,

* Ilans. Deb. vol. cli. pp. 110-lo5. this chapter, pod, p. 450.

"Lords I)o])ate8, May 21, 1800. ^ [lans. Dob. vol. clxi. pp.

A narrative of this celebrated case 1457.

liis

I

will be given in the next section of Ihiil vol. clviii. p. 728.



RESTRICTION'S UPON PARLIAMENT AS TO TAXATION. 449

thore was a surplus revenue sufficient to justify an abatement of tax-

alion, the proposed claim for relief could, be put into competition

with similar demands, and be fairly considered by the House.* On
Ai)ril 1, 1862, Mr. Sheridan again proposed his bill. This time, as

on the previous occasion, the budget liad not been submitted to the

House. The Chancellor of the Exchequer, in opposing the motion,

said that it was ' the duty of every government—a duty always

acted upon—to object to any individual and isolated proposals for the

repeal of taxes before the House had within its view the general

state of the revenue and charges of the cointry.' ' The popular

principle of government, and the conti'ol of it by tlie House of Com-
mons, depend on nothing so much as this,—that it should narrow
into a single measure tlie financial operations of the year.' Ifbrought
foi-ward after the introduction of the budget, the same objections to

tills motion would not apply. On this point it was also contended

by the premier (Lord Palmerston) that it was a principle of our

constitutional sj'stem, that the discretion of proposing to Parliament

the necessary financial arrangements for the year should be left to

tlie Chancellor of the Exchequer, as the organ of the administration,

and that any objections to be offered, or alterations to be proposed,

.should be reserved until after the opening of the budget. NcA'erthe-

Icss the motion for leave to bring in the bill was carried against the

government.'' Subsequently, on introducing the budget, the Chan-

cellor of the Exchequer briefly explained the impossibility of carry-

ing out the reduction of this tax, stating that there was no sicrplus

revenue available for the purpose. He added that he was soi'ry to

reflect that the only security for a Chancellor of the Exchequer lay

in his utter destitution. ' If he does not possess a surplus you can-

not take it from him ; or, according to an old proverb current in the

northern portion of this kingdom, which I will translate for fear of

offending Scottish ears by a defective accent, " It is difficult to de-

]iiive a Highlander ofa particular garment which ho does not wear." '"

Accordingly the bill, though foi'mally presented on April 10, was
not proceeded with, because the mover ' took the vote of the House
to imply rather a recognition of the principle of reduction than the

em})o\vering a private member to interfere with the financial ar-

rangements of the government. '"i On July 11, 1803, the subject was

again submitted to the House of Commons by Mr. Sheridan, in tho

Bliape of an abstract resolution, recording the opinion of the House
that the duty upon fire insurances is ' excessive in amount, that it

])revents insurance, and should be reduced at the earliest oppor-

tunily.' The motion was ojiposcd by Mr. Gladstone on the geiu!ral

Precedents

'' Hans. Deb. vol. clxi. p. 1(307; and
SCO vol. clxxii. p. Hl.^.

" Ibid, vol. clxvi. pp. 885-300.

VOL. I.

'• Ihid. p. 401.
-' Ibid. vol. clxxii. p. 700.

U G
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Precedents grounds of constitutional practice previously urged by liim, but was
nevertheless carried against the government by a majority of thirt\-

six. On March 15, 18G4, Mr, Sheridan declared his intention of

again taking the sense of the House in regard to this tax, but would
defer so doing until after the budget had been opened. On April 7,

in his budget speech, the Chancellor of the Exchequer stated that,

' in deference to the convictions entertained by the House, the govoviN

nient had determined to recommend that the duty on fire insuruuc'cs

should be reduced one-half '® Dissatisfied with this concession, Mr.

Sheridan moved to resolve, upon going into Committee of Ways and

Means, that a further reduction would be more in accordance with

the wishes of the House in agreeing to the foregoing resolution. He
was opposed by the Chancellor of the Exchequer ; and, upon division,

the motion was negatived.*" On March 21, 18G5, Mr. Sherid.an auaiii

submitted to the House a motion to declare the expediency of re-

ducing this duty to a uniform standard of one shilling and sixj^'nco

on all descriptions of insurable property. It was strenuously opposetl

by the Chancellor of the Exchequer, Avho moved the previous ques-

lion ; but on division the previous question was carried, and tin;

main question agreed to. On proposing the budget on April 27 fol-

lowing, the Chancellor of the Exchequer announced that, in deference

to the unmistakable expression of opinion by the House on this

subject, the government had decided to recommend a reduction of

this duty to a uniform rate of one shilling and sixpence, from Jui'o

25.K This concession, however, failed to satisfy Mr. Sheridan ami

his friends. Accordingly, in the session of 18GG, both Mr. Sheridan

and Mr. Hubbard gaA^e notice of separate motions regarding this ta.v,

Mr. Hubbard's motion, which was first proposed as an amendment

to the motion for the second reading of the Customs and Inland

llevenue Bill, was to declare the inexpediency of retaining, as ])art

of the Inland Revenue for the service of the year, the present duti( s

on fire and marine insurances, for certain reasons alleged. After a

short debate the amendment was negatived Avithout a division.**

Malt Tax. On June 24, 18G4, Mr. Morritt moved, as an amendment u]ion

going into Supply, to resolve that in case of any modification of tlio

indirect taxation of this country, the Excise on Malt requires consi-

deration. The motion Avas opposed by the Chancellor of the Ex-

chequer upon similar grounds of objection to tnosc made use of in

regard to former motions of this description, and was negatived on

division. On March 7, 18G5, a similar resolution was proposed I'V

Sir Fitzroy Kelly. After an amendment had been proposed thereto

and AvithdraAvn, the previous question Avas put and negatived. 13ut

on proposing his budget on April 27 following, the Chuneellor of

'' Hans. Dob. vol. clxxiv. p. 000.

' IhitJ. p. l-l:n-14r)0.

« Hid. vol. clxxviii. pp llL'0-1121.

" Ilml vol. c^xxxiii.pp. llUO-li'O:

1407.



RESTRICTIONS UPON PARLIAMENT AS TO TAXATION. 451

tlic Excliequer intimated that he was prepared to offer a pai'tial I'e-

lief to the opponents of this duty by giving the maltster the option

of having the duty charged by weight instead of by measure.' This

triliing concession was of no avail to satisfy the opponents of tho

uialt tax. Accordingly on April 17, 18(36, Sir F. Kelly again sub-

mitted a resolution in favour of the speedy reduction and ultimato

re})i'al of this duty. After a long debate, tho motion was negatived

on division.

It is also an invariable rule of constitutional practice

that ministers are not required to answer questions in-

volving an explanation of their intentions as to matters

of taxation, until they may deem it expedient to the

public interests to declare them.^

The general question of a revision of the Customs

duties having been submitted to the House by the crown,

it is perfectly competent to any member, in conniiittee of

the wholeHouse upon the Customs Acts, to offer an amend-

ment to a particular rate of duty proposed to be levied,

either for the increase or diminution of the same : it may
even be proposed to insert in the schedule a new rate of

duty, provided it relates to an article which is already

included therein.'' And when the House resolves itself

into a Committee ofWays and Means to consider of raising

supplies for the service of the current year, it is comjie-

tent for any member to propose another sclfeme of tax-

ation for the same purpose, as a substitute for tlie govern-

lueut plan.* But a proposition made by the Chancx'llor

r the Exchequer, in Committee of Ways and Means, to

require licenses to be taken out by brewers, cannot be

•unended, upon the motion of a private member, by ex-

tending such licenses to other manufacturers, iron-infisters,

iiud coal-owners ; inasmuch as this would be a new and

Precedents

Enquiries

of minis-

tors con-

corning

tuxos.

Amend-
ments to

govern-

mont
schemo of

taxation.

O

' ITans. Deb. vol. clxxviii.p.ll20 b.
;

Act 28 & 29 Vict. c. 00.
J Mirror of Pari. 1840, p. 1203.

Ilans. Deb. vol. clviii. p. 1879; vol.

chxxi. p. 90.3.

' Mirror of Pari. 1840, p. 8042.

And see a case on June 20, 18.30,

whtn'o a member proposed a reduc-

tion of tlie soap duties in lieu of the

government 8clienu> for a reduction
'' See Commons .Tournnls, 1842, p. of tho dutv on newspaper stamps.

307 ; Hans. Dob. vol. Ixxv. p. 1020. Ibid. 1830,'p. 1903.
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distinct tax, and not the mere increase of a duty upon an

article already recommended by government for taxation.'"

Upon one occasion, in committee of the whole House

on the Stamp Duties, the opponents of a proposed ratu

of duty on Advertisements succeeded in negativing tlie

government proposition altogether." And on May 12,

1862, in committee on the Customs and Inland Ecvcuir;

Bill, so much thereof as imposed a tax for brewing beer

in private houses was struck out ; the government

agreeing to the same, in deference to the wishes of the

House." And if a proposed tax which has been an-

nounced in the budget excites general dissatisfaction, it

is not unusual for the government to acquaint the House,

at a subsequent stage of proceeding, that they have

resolved to abandon it.^

Tn another part of this section (post, p. 518) prere-

i.K.iits will be found, showing the extent to which tlie

financial propositions of the government have been

modified by the House of Commons since the ricforni

of Parliament in 1832.

We have now to consider,

II. The rights and privileges of parliament, and es-

pecially.of THE HOUSE OF COMMONS, IN THE GRANT OK

MONEY FOR THE PUBLIC SERVICE ; AND IN THE OVERSIGHT

AND CONTROL OF THE PUBLIC EXPENDITURE.

A. As to Parliamentary Control over the Grant of Supplies.

Grant of From a very early period in the history of England

Pariia-^^'"^
tlic principle has been estabhshed, that the right of tax-

ment.

"> May, Pari. Prac. ed. 1803, p. 5G5.

In committee upon the Stamp JJuties

Bill, on August 4, 1859, a private

member having proposed a clause to

extend the probate duty upon pro-

perty above the value o^ one million,

the government consented to this

impost. But, in point of form, it was
coii.-iidered necessary for a resolution

to this effect to be proposed by the

Chancellor of the Exchequer, in

Committee of Ways and Means, nii<l

afterwards introduced into the bill.

See Ibid. ; Hans. Deb. vol. civ. p.

991 ; Com. J. vol. cxiv. p. 348.

"Hans. Deb. vol. cxxviii. p. lli'O.

" Ihicl. vol. clxvi. p. 1574.
P Proposed duties on club-housos

and on charities, in 18(53. Huns.

Deb. vol. clxx. pp. 840, 1102, ll-'u,

1305, 1395.
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ntlon, and the granting supplies for the pubhc service,

belong exclusively to Parhament.

The old prerogative claim of the sovereign to levy

taxes on the subject at his own will and pleasure, was

first expressly restrained by the declaration, in Magna
Cliarta, that ' no scutage or aid shall be imposed in our

kingdom unless by the general council of our kingdom;'

witli certain exceptions pecidiar to the person and family

of the king himself.

Tl^is concession lies at the foundation of our parlia-

mentary institutions, and especially of the House of

Conunons as a distinct branch of the legislature. Tlie

growth of the Commons in power and inlhience was

strikingly exemplified by the statute De tallagio non con-

cedendo, in the 25tli Edward I., by which it was declared,

' That no tallage or aid shall be taken or levied without

the good will and assent of the archbishops, bishops, earls,

barons, knights, burgesses, and other freemen of the

land.'

Concurrently, however, with parliamentary taxation,

other imposts used to be levied by royal prerogative,"*

iiidependently of the action of Parliament ; but none of

these survived the Revolution of 1G88. It was guaranteed

by the Bill of Eights that henceforth ' no man be com-

pelled to make any gift, loan, or benevolence, or tax,

without common consent by Act of Parhament.' And it

was finally established by the Act of Settlement, ' Tliat

levying money for or to the use of the crown by pretence

and prerogative, without grant of Parliament, for longer

time or in other manner than the same is or shall be

granted, is illegal.'

Since that memorable period the crown has been No sup-

entirely dependent upon Parliament for its revenues,
JiJodunies^s

which are derived either from annual grants for spe- P'-antedby

cific public services, or from payments already secured mour

and appropriated by Acts of Parliament, and wliicli are

1 See ante, p. 285 ; Cox, lust. pp. G00-C03.

.ill
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commonly known as charges upon the Consolldiitcd

Fund.'

On this principle—while ordinary prize-money, ob-

tained through the valour of the army and navy, is

distributed by the crown itself, by virtue of its preroo-a-

tive*'—it has been acknowledged that money received l)y

tlie government for the ransom of the city of Canton,

during the war with China, could not be appropriated to

public uses, without the authority of Parliament.* And
the principle which forbids gifts or loans of money to be

solicited by the goverinnent has been further extended, to

forbid any person from voluntarily lending money to tlie

crown, or to any department of stute, for public purposes,

witliout the sanction of Parliament, under penalty of a

misdemeanour." The charter of the Bank of Enujlund

contains a clause forbidding n^ney transactions between

the Bank and the Treasury, that have not received ex-

press parliamentary authority.''

A discussion arose in the House of Commons on April 28, 18t!L',

in reference to the MiHtary Reserved Fund, a fund which Lad

accumulated from the proceeds of the sale of army commissions, and

now amounted to a very considerable sum.* This fund had l)eeu

appropriated, under the authority of the Secretary of State for^Var,

to ' facilitate and remove the friction from the working of the sys iiu

of purchase,' and it was admitted that no fault could be found avIlIi

' Broom, Const. Law, pp. 398-402.
•* Hans. Deb. vol. Ixxi. p. 352 ; vol.

Ixxxii, p. 082. And yet in 1SG3
the government undertook to make
no tinal arrangement in regard to

certain Indian prize-money, until

papors on the sub]"ect had been coni-

muMicated to the House of Comuions,
' so as to give that House the oppor-

tunity of intercepting the proposed
distribution, if it thought proper to

do so.' Hans. Deb. vol. clxxii. pp.
250, 817, 1475. See further on this

subject, ante, p. 436, note (/).
t Ibid. vol. Ixi. p. 484.
" See debates in the Commons on

Mr. Sheridan's motion respecting

voluntary aids for public purposes

without the consent of Parliament,

Pari. Hist. vol. xxxi. pp. 83, 07 ; niul

in the Lords, Ibid. p. 122. See Lurd

Brougham's comments on this casf,

Hans. Deb. vol. Ixxxiii. p. 37 ; and

Mr. Massey's valuable observations

tliereupon in his George HI. vol. iv.

p. 77.
* Hans. Deb. vol. clxii. p. 887

;

and see Heport of the ComptrolUr of

the Exchequer, in Rep. Commitioe
on Public Moneys, Commons Papers,

1857, Sess. 2, vol. ix.

^ The Commons conmuttee on

military organisation, of 18G0, fiit^t

directed the attention of the House

to the existence of this anomalous

fund. (Report, pp. xi. xii. ; 1m id.

pp. 471-473.) And see Smith's Pari.

Rememb. 1802, p. 79.
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tlio ])racticc. Novortlieles?i, grave constitutional olijoctions were
uri?t-'(l iig.aii.sfc the existence of a fund not voted by Parliament, or

subject to parliamentary control, but wliicli was expended at the

discretion of f^overnnicnt. Tlie Secretary for War confessed that

tliese objections were well-founded, and pi-oniised that the attenti(jn

of the government should bo directed to the question, with a view
to Uiis fund being brought under parliamentary examination and
audit.-''

Tho Gonstitutioual prin('i[)le of parliamentary control is

also applicable to advances, loans, or gifts of pul3iic nionc}',

to foreign powers, corporations, or private persons ; to the

remission of debts due to the crown by any such persons

or powers ; and even to the sale of property by one de-

partment of the state, and its purchase by another depart-

ment, for public uses.^

Advances out of the public funds, for whatsoever purpose,

should ordinarily be made only by express autliority of

Parliament. But in urgent cases, requiring immediate

relief, or when, on grounds of public policy, secrecy is

advisable, the government can have recourse in the iirst

instance to the ' Civil Contingencies,' or the ' Treasury

Chest ' funds, the nature of which will be hereafter ex-

plained. But they are strictly accountable to Parliament

lor all such transactions, and the advances so made out of

these funds must be replaced out of moneys voted by

Parliament for that service.''

Loiins.

Dohts duo
to tho

crown.

Govorn-
iiiuiit Hales.

Atlvimees

of public

uiuuoy.

* ILins. Deb. vol. cbvi. p. 985

;

and we vol. clxviii. p. 730.
^ The question of sales of public

property betwoon dift'oi'ent public de-

partments will be considered in post,

p. 551', when treating of unauthorised

expenditure.
'' 8ee Mr. Pin s advance to Messrs.

r.oyd, Benfield and Co. in 17SK5.

Pari. Deb. vol. v. pp. 885-424. Also

Hans. Deb. vol. Ixiii. pp. ILW, 18j4;
Peel's Memoirs, vol. ii. \. 174;
Ivni<rht's Hist, of Engl. vol. viii. p.
54.S ; Kep. on Public Moneys, 1857,

p. 121. See the connnents of Mr.
roulniin Smith on the unauthorised

donation by the Commissioners of

Woods and Forests, on April 20,

1805, of the sum of 15,000/. to 'tlio

Dishop of hondcn'a Fund,' out of tlio

laud revenues of the crown, 'as a

contribution in the name and on tho

part of her Maj(>pty.' Tiiese revemies

(under the Civil List Act) form part

of the Consolidated Fund, and can

only bo appropriated by I'arliament.

The queen had already made a liberal

contribution to the bishop's fund

from her privy purse ; but this act of

the Conmussioners of Woods was
illegal without the previous sanction

of Parli:mient. Smith's Puil. Pe-
memb. 1805, p. GO.
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EcmiHsion
of loans or

debts, &c.,

re(iinre tlio

Hiinetion of

Parlia-

ment.

Loans to

forcij^n

powers.

No remission by governnicut of loan?, or of debts dno.

to the crown, whctliei- by foreign powers, rorporatioiis,

or individuals, is justifiable without the knowledge nud

consent of Parliament ;" and the surrender of the rights of

the crown in cases of ' Treasure Trove,' by relinquishing

the same to the finders, would be unjustifiable, had it not

been authoriftC'l by the Civil List Act.*" So far as loans

to foreign powers are concerned, the practice of govcTii-

ment has been heretofore somewhat irregular and ol)-

jectionable, as the foliov.dng cases will show.

In 18G3, when the Ionian Islands were ceded by tlic

British government to the kingdom of Greece, a portion

of certain arrears, due by the said islands to the impeiial

treasury, was remitted, without the previous autliority of

Parliament.*' This proceeding gave rise to a motion of

censure in the House of Commons, on June 27, 1804.

The Chancellor of the Exchequer defended the coui'se

taken by the government, by reference to former preco

dents ; but at the same time he admitted that it was

questionable whether it might not be possible to improve

the established practice in such cases. In 1823, tlie

government, by a convention with the Emperor of Austrin,

agreed to accept the sum of 2,500,000/. in Heu of a mucli

« S. O. II. of C. March 25, 1715,
and March 29, 1707. Compounding
debts due to the crown. Com. Journ.

vol. Ixxv. p. 167 ; vol. Ixxxi. p. CO.

Case of the Crinan Canal Co. Ibid.

vol. Ixxxiii. pp. 213, 219, 251. By
Act 11 (& 12 Vict. c. 54, this canal

was assumed by government, beaause
the company were unable to repay
the sums advanced to them by the

treasury. See also the case of the
I.eith Docks, &c. By the Act 23 &
24 Vict. c. 48, the Lords of the
Treasury were authorised to accept

the sum of 50,000/. in full satisfac-

tion for a debt of 228,374/. 9.s. Sd.

incurred by the city of Edinburgh
for advances made by the treasury

on behalf of the harbour and docks
of Leith ; this debt having been

secured by bonds to the said amninit,

granted by the corporation of Eilin-

burgli. The bill v/as brought in by

Mr. I^aing, the secretaiy to tlio

Treasury ; it elicited no debate in tlie

House of Co unions, but was referred

to a select committee, before wlioni

Mr. Laing appeared, and showed tliat

the proposed arrangement was tlio

best bargain that could be made by
the government. (Commons Paper.«,

1800, vol. XV. p. 32.) Whereupon
the bill was reported and agreed to

by both Houses. See also the Domi-
nica Hurricane Loan Act, 23 & 24

Vict. c. 57.
b 1 & 2 Vict. c. 2. sec. 12. Hans.

Deb. vol. clxxx. p. 440.
' Hans. Deb. vol. clxxiii. p.

vol. clxxvi. p. 508.

1083

;

larger amol

ments with

"

submitted tl

it was san(|

due by Poll

out any apij

brief, the c|

(lefmed by

sum of moj

^vas surreiuj

by treaty, ^|

of ParVuini

point of vi

but it was 1

ihe treaty i

i\ sum of m
conditional

explanation

bill to carr

treaty with

dotation to

debt due b

govermnen

In proc(

and taxati<

the same f(

is indispen

yet, from

ceeded in

all measur

and have

(ilfirmed c

amended

Lords ha

<> In fact h

this necessity

Hans. Deb. a



CONTROL or I'ARLIAMKXT OVER SUITLIES. 4j7

larger amount due by Austria, under previous cMigage-

ments with tlie Britisli cro^^'n. This ])rocee(hng was not

submitted to Parhament until tlie following year, when
it was sanctioned by the Aet 5 Geo. IV. c. 9. A debt

due by Portugal was remitted, by treaty, in 1815, with-

out any apj)li(*ation to Parliament upon the subject. In

brief, the constitutional practice in such cases was thus

defined by the Chancellor of the Exchequer. When a

sum «f money, to which the British crown was entitled,

was surrendered, it was customary to surrender the same

by treaty, which was not niade contingent on the assent

of Parliament. He admitted that, in a constitutional

point of view, the assent of Parliament was necessary,''

but it was not usual to make it a condition precedent in

'die treaty itself P)Ut when the crown undertook to pay

a sum of money, it was customary to make such payment

conditional upon the assent of Parliament. After these

explanations the motion of censure was withdrawn." A
bill to carry out an ' unconditional agreement ' made by
treaty with Greece, to remit 4,000/. a year, as a personal

dotation to George I, king of the Hellenes, out of the

debt due by Greece to Great Britain, was introduced by
government, and passed without amendment.*

In proceedings in Parliament upon matters of - n^ ,ly ^ij^hts of

and taxation, the two Houses do not stand on p -Iv
*'"^' ^\"""

' ' '' mons in

tlie same footing. Although the consent of both iloi^oes tho grant

is indispensable to give legal effect and validity thereto, " ''"^'^ ^'

yet, from a very early period, the Commons have suc-

ceeded in maintaining their exclusive right to originate

all measures of this description. They have gone further,

and have claimed that such measures should be simply

affirmed or rejected by the Lords, and should not be

amended by that House in the slightest particular. The

Lords have practically acquiesced in this restriction
;

^ In fact he had distinctly admitted

tins necessity upon a former occasion.

Hans. Deb. vol. clxxii. p. 2.")1.

* Ihid. vol. clxxvi. pp. 3G1, 405.
' Act 27 & 28 Vict. c. 40.

lllMI'l !
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nltlioiigli they have never formnlly ron-entod to it.^'

The questions in controversy between the two Houses m
matters of supply have been (slaborately discussed in tlic

ord vol. of llatsell's rrcccdents, and in May's Treatise dn

tlie Practice of Parliunient; it would therefore be supei-

iluous to enter upon them here ; suflice it to say that tho

])rocecdings betwx'en the two Houses on this subject inv

now in strict conformity with the resolution of the Com-

mons on July o, 1078, wliicli declared that ' all -aids and

su|)plies, and aids to his Majesty in PMrliament, are tlic

sole ffift of the Commons ; and all bills for the n;rantiii"-

of any such aids and supplies ought to begin with the

Commons, and that it is the undoubted and sole riu-ht ol'

the Commons to direct, limit, and appoint in such bills

the ends, pur))oses, considerations, conditions, limitations,

and qualifications of such grants ; which ought not to be

changed or altered by the House of Lords.'

Practice of Witliout abandoning the abstract right of dealing willi

iii'suppiy, ^il^s o^' swpply and taxation as they may think fit, the

liords seldom attempt to make any but verbal alterations,

in which the sense or intention is not affected ; but even

in regard to these, when the Commons have accej)te(l

them, they have made special entries in their journal

recording the character and object of the amendments,

and their reasons for agreeing to them.''

Of late years an attempt has been made, by an ingenious

process of reasoning, to establish a distinction betAveen the

right of the Lords to reject a bill imposing a tax and

one repealing a tax. But this distinction is fallacious,

and is not warranted either by precedent,* or by consti-

tutional authority.^ The only ground for such a differ-

ence is the fact that taxes being levied on behalf of the

sovereign, wdien she, by her responsible financial advisers,

is desirous of renouncing any specific tax, and the Coin-

due com-se ^

K Hans. Deb. vol. clxiii. pp. 720,722. 'Report of Committee of Com-
" See JNIny's Pari. Prac. ed. 1803, mona on Tax Bills, 1800, pp. 70-8-1.

p. 535, citing precedents. J See Cox, lustitiition.s, p. 188.
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moiis assent to tl>e repeal of tlic same, it is not eustomary,

under ordinary ciremnstances, i'or the Lords to oppose

tlic wislies of tlie sovereign and of tlie otlier House.

The control of the publie fnuuu^es by the House of

Commons is a constitutional rij,d»t, and they are presumed

to be the best judges of the linaneial eoudition of the

state its ()l)ligations and requirements. Nevertheless,

every bill to impose or repeal a tax involves other con-

siderations besides those which are purely questions of

revenue ; it necessarily includes principles of pu])lic policy,

or of commercial regulation, and on points of this kind

the Lords, as a co-ordinate branch of the legislature, are

f'oustitutionally free to act and advise as tliey nuiy judge

best for the public interests. It is true that the peculiar

privileges of the C'ommons in regard to sup})ly and

taxation should ordinarily restrain the Lords from inter-

meddling with the details of iinancial schemes propounded

by the government and agreed to ])y the popidar branch,

but circumstances may occur when the exercise by the

House of Lords of their right to accept or reject any

measure affecting the finances of the nation may be most

beneficial to the interests of the community at large ; and

it would be unwarrantable to deny them the possession of

tliis right because it might be expedient that it should be

resorted to only upon extraordinary occasions.

The relations between the two Houses in matters of supply ard Paper

taxation Avill be further illustrated by a nai-rative of the Paper duties '^'"'^""* case,

case. We have already seen '' that in the year 1858 the House of

Commons, by the adoption of an abstract resolution, condemned fho

continuance of the paper duty as a permanent source of revenno.

Accordingly, in 18(30, a measure for the repeal of this impost was
submitted by the Chancellor of the Exchequer in his budget, and in

due course was sent up to the House of Lords in a separate bill.

The paper duty yielded a revenue of 1,300,000/. per annum, to

make up for the loss of which it was proposed to add a penny in the

pound to the Income tax. This recommendation was agreed to by
both Houses ; but the Lords refused to concur in the remission of

the paper duties, on the ground that the state of the public finances,

'' Seo ante, p. 447.

T.\.:\

liliffiM!!

«:i!ffi;i 1
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Paper and the condition of tlic country, then on the eve of war with China
duties ciiso.

(|{(j ^q^ warrant the sacrifice of such a large amount of revenue.

Other injurious consequences were also predicted as likely to result

from a repeal of the duty on this article of manufacture. Whcro-
upon the second reading of the bill was postponed for six montlis.

After the House of Commons became officially cognisant of this fact

by the report of a committee appoiiited to ascertain the fate of tlie

bill, they appoiuLPd a committee to search the Journals of bodi

Houses, in order to ascertain the practice of Parliament with rcaid
to the several descriptions of bills imposing or repealing taxes.

On June 29, this committee reported numerous precedents, which

were set forth with great care and perspicuity ; but they refrained

from offering any opinion, or from making a • comments upon

clie practice of each House, except to illustrate and explain. On
July 5, Lord Palmerston (the premier) proposed to the House of

Commons the following resolutions :

—

'1. That the right of granting aids aiitl siipplies to the cvo\vn is in

the Commons alone, as an essential part of their constitution ; and

the limitation of all such grants, as to the matter, manner, measure,

and time, is only in them. 2. That although the Lords have ex-

ercised the power of i'ejectii)g bills of several descriptions relating-

to taxation by negativing the whole, ycfc the exercise of that ])o\vcr

by them has not been frequent, and is juscly regarded by this House

with peculiar jealousy, as afffjcting the right of the Commons to

grant the supplies and to provide the Vt'ays and means for the

service of the year, r{. That to guard for the future against an

undue exercise of that power by the Lords, and to secure to the

Commons their rightful control over taxation and sup})ly, this

House has in its own hands the power so to impose and remit taxes,

•ind to fi'ame Bills of Su[)ply, that the right of the Commons as to

matter, manner, measure, and time may be maintained inviolate.'

It was not proposed to follow up these abstract propositions with

any action in reference to the bill for the repeal of the paper dut ies,

because the legal and technical righ.t of the Lords to refuse tlieir

assent to that bill Avas not disputed by the govei'ument, who nevei'-

theless thought it necessary that the protest implied in the ad()i)tiou

of these resolutions should be recorded. They were accordingly

agreed to by the House, on July 0, Avithout a division, but after a

full debate. Li the course of the discussion, the following points

were strongly Insisted upon. The first resolution, it Avas renuirked,

seems to have been co})ied from an ancient precedent on the Com-

mons Joux'Jials for 1G92, the language Avhereof, though correct iu

the main, has been noticed ly Hallam, in his Constitutional History,

as that which cannot be j)recisely vindicated or approved, for it

apj)eaj's (however unintentionally) to deny the right of the Lords to

a free concurrence in matters of Bup})ly ; which is contraiy to the
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cxpi'ess admissions of the second resolution.' It is well known that

the Lords have never formally acknowledged any further privilege

to the Commons than that of originating Bills of Supply ; and
although in practice they have for a long period acquiesced in the

claim of the Commons that they should not alter or amend any
Money Bill, yet their right to reject such measures as a Avhole i? as

undoubted as their right to express agreement t^ i-ein. It is gi-anted

that the power of taxation is one that peculiai > appertains to tlio

House of Commons ; and that it is their privilege, in providing sup-

plies for the service of the year, should they think tit, ' to combine
the whole into one scheme,' that must be accepted or rejected by the

Lords, without any attempt to alter or vary the details of the tinan-

cial arrangements composing the same.*" Yet the pi'opriety and
expediency of such a course, in every instance, may be seriously

impeached. We have already seen," in the case of Palmer, when
the Commons proposed to grant a sum of money to a person whose
claims to compensation were open to dispute, that they included the

appropriation in a separate bill, for the avowed purpose of affording

to the Lords an opportunity of considering that grant distinctly

from the other grants of the year. In like manner, in the immea-
surably more important instance of the financial propositions of the

government, it properly belongs to the Lords to judge, not merely

of the general expediency of the proposed scheme, when regarded

as a whole, and of its probable results xiyton the country at large,

but also to consider the various questions of commercial legislation

and public policy that may be involved in its details. The House
of Lords has an onerous duty to perform in respect to every bill,

financial or otherwise, that may bo sent to it from the other chamber,

in submitting the same to careful revision, for the purpose of re-

straining hasty or improvident legislation, and Sanctioning by its

wisdom, influe;.^ •;, and authority whatever may be necessary to pro-

mote the public good. This can only be adequately performed when
full opportunity is afforded for pi'onouneing an independent judg-

ment upon every separate question which the Lords may be called

upon to decide."

' Hans. Deb. vol. clix. pp. 1419,

1487.
"> Iltirl. pp. l.'^SO, luOo,
" See ante, p. 4.'}9.

" In support of this view, see

Jurist. N. 8 vi. pt. ii. pp. l>;5o, 25)!).

See also Edinburgh lleview, January,
]f*(\2, art. viii. For a reference to

nncieiit precedents, and an able aud
ingenious argument in opposition to

tins claims and prociH'dings of tlie

Lords on tliia occasion, soo various

articles in Smith's Pari. Renunn-
brancer, 18(50, pn. 12;i-l(JJ, 172, 170,

194. And see the speech of Lord II.

Montagu, in the House of Conunons,
on March 20, 18(i<5, in reference to

th(> conduct of the I louse of Assembly
of the cohjny of Victoria, in claiming
the right to" tack a Tarilf Bill to the
Appropriation IJill, with a view to

compel the Legislative Council to

accept the same, contrary to the in-

structions laid down by the Secretary

Piipor

duties case.

t
i

I.

I i;;:.,:i.
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Paper
duties case.

On July 17, Lord Fermoy moved the House of Commons to resolve
' that the rejection by the Lords of the bill for the repeal of tlio

paper duties is an encroachment on the rights and privileges of the

House of Commons ; and it is therefore incumbent upon this House
to adopt a practical measure for the vindication of its rights and
privileges.' He based this proposition on the erroneous construction

of the first resolution moved by Lord Palmerston, and which Hallam

by anticipation had condemned, and also on the alleged necessity for

following up the foregoing resolutions with some decisive action.

But the ministry opposed this motion, and the previous question wan
proposed thereon and negatived.

P

In the following session (1861), the Chancellor of the Exchequer,

confoi'mably to the principle asserted in the third resolution afbi'c-

said, embodied his whole budget propositions, including resolutions

for the repeal of the paper duty, in one bill. Great exception was

taken to this course by a powerful minority in t^lie House of Com-
mons, and it underwent considerable discussion on May 13 and 10.

It was urged that although such a proceeding was undeniabl}- in

accordance with some former precedents, and a sti-ictly allowable

method of disposing of the financial measures of the year, yet that

the practice for the last thirty or forty years had been to insert tlio

propositions of the budget in several bills ; that it was not desirable

to include multifarious matters, such as the repeal and the imposi-

tion of taxes, in one bill, even though the subjects were cognate
;

that the Lords have never formally abandoned their right to amend
Money Bills, though leading members of that House may have done

so, when speaking in its behalf; that admitting such a claim to be

inconsistent with the privileges of the Commons in regard to Supply,

yet that the balance of the Constitution requires that the Lord.s

should possess a controlling power in all matters of legislation,

whether financial or otherwise, and that they ought not to be driven

to the alternative of rejecting the whole supplies for the year—and

thereby jeopardizing the public credit, the existence of the ministiy,

and the welfare of the state—or of being obliged to agree to a bill

containing many distinct and se])arate provisions, all of which tliey

were not disposed to accept ; that while the extreme right of the

Commons may be held to justify the embodying of all the budget

resolutions in one bill, yet that this power should not bo exercised

except on extraordinary occasions, and that ordinarily no proceed-

ings should be resorted to that would deprive the Lords of the

of State for the Colonics, that Re-
venue and Appropriation Bill?* should
invariably bo distinct nnd separate

measures. See also the * Correspond-

ence,' and ' Further Correspondence/

'respecting the non-enactment of the

Appropriation Act in A'it'toria,' pre-

sented to I'lirlianient in lc'^(K).

PJIuns. Deb. vol. clix. pp. 2078-

2100.
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opportunity of exercising a deliberate judgment on every distinct Paper

lesj^islativo proposition, until after continued provocation, and the d^'tiescaso.

repeated exercise, by the Lords, of their right to reject measures

forming part of the financial scheme agreed to by the Commons
;

which extreme right of the Lords ought to be reserved for rare and
exceptional occasions ; and, finally, that it Avas quite unprecedented

for a financial bill which had been rejected by the Lords to be after-

wards embodied in another bill, sent up and passed by them in that

shape ; so that, at all events, the course now proposed was prema-

ture, and ought not to have been adopted until after successive

failures to induce the Lords to agree to the repeal of the paper duty

iu a separate bill, Neveriheless, the bill was sent to the Lords in

the shape it had been introduced by the government. Its second

reading was moved in that House on June 7. In the course of the

debate thereon, Lord Derby, while asserting that the bill was open

to objection in point of form, did not attempt to dispute the strict

right of the Commons to include all the financial arrangements of

tlie year in one measure, alleging that the Lords could, if they

deemed it exjjedient, vindicate their privileges by dividing the bill

into two or more parts. He also clearly showed that the Lords had —

^

never formally abandoned their right to amend a Money Bill, and

that in tlie opinion of eminent constitutional authorities, they would

be warranted in such an act, should it be necessary to -vnndicate

their freedom of delibei'ation, and to prevent the enacting of a

measure which they regarded as objectionable.i Ho added that

there were ' repeated cases of financial measures being amended by

the House of Lords, and the amendments being accepted by the

Hoase of Commons ' (after, of course, the formal assertion of their

privileges, by laying aside the bill, and re-introducing it, as amended).

Notwithstanding these objections, no attempt was made to oppose

the passing of this bill, or to introduce any amendments therein

;

its opponents contenting themselves with recording, in an able and

elaborate protest, all the arguments that had been adduced against

it.*' Toulmin Smith, in his Parliamentary Remembrancer for 1801,

although he had sided against the Lords in the beginning of the

controversy, condemned the present procectling of the Commons, as

betokening a lack of 'ordinary courtesy and self-respect,' 'really

amounting to a declaration that the House of Lords shall be over-

ridden, without scruple, Avhenever the Commons want to pass a bill

that cannot be safely trusted on the stage of fair discussion.'*

Following the precedent so successfully estublislied,

1 linns. Dob. vol. elxiii. p 720. • Pari. IJeniomb. 1801, p. 88 ; and
'' Ihid. p. ll(i(5. Lords Journals, see pp. 100,101,118.

vol. .\ciii. p. 378.

pi':

I'i
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Commons the Chancellor of the Exchequer determined to introduce

if^' the budget propositions of 1862 in one general bill/

Liuipet Leading members of the Commons strenuously protested
resolutions .*-",. ,. . . . ^

,

in one bill, agauist this coursc, as being a serious restriction upon the

opportunities for discussing these important financial

measures, but without avail." This was probably the

largest ' Money Bill ' ever passed, as it dealt with between

twenty-two and twenty-three million pounds of public

taxation. It was commented upon somewhat severely in

the House of Lords on this ground, but the Colonial

Secretary (the Duke of Newcastle) contended that the

new practice of combining the whole budget resolutions

in one bill was merely a resort to former constitutionjil

usage, and was sanctioned by high authority. Lord

Derby considered that this course was more open to ob-

jection on the part of the Commons than of the Lords,

inasmuch as it ' deprives the House of Commons of some

of the most valuable means Avhich they have at their

disposal of duly debating and fully considering the financial

measures of the government.' So far as the Lords were

concerned, ' the one course interposes to us no greater

obstacle than the other ; because, as it is perfectly within

our province and our right to reject a particular pro-

position in a single bill, so it is equally within our compe-

tence to reject that same proposition when incorporated

with others,"' and leave to the Commons the consequences

of their own proceeding. After some further debate, the

bill was concurred in without amendment. In like man-

ner, the financial propositions of government in each

of the sessions of 1863, 1864, 1865, and 1866, were all

included in one bill, although on May 17, 1866, Mr.

Disraeli took occasion to reiterate his conviction that this

course was attended with considerable inconveniences.'*

Having briefly noticed the relative position of the two

* Tlann. Peb. vol. clxvi. p. 772.
" Ibid. pp. 1501-1507.
" Ilnus. l)ol: vol. clxvii. p. 180.

""Ibid. vol. clxx. p. 851; vol.

clxxxiii. p. 1128.
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branches of the legislature in regard to matters of supply,

we will now proceed to consider, more particuUu'ly, the

course pursued in submitting to the House of Commons
the pecuniary necessities of the state, and in obtaining the

i^anction of Parliament to the expenditure required on

behalf of the same.

Directly the House of Commons have agreed to the Grant of

Address in answer to the speech from the throne, they ^"pp^^-

order the speecli to be taken into consideration on a

future day. When that day arrives, so much of the

speech as relates to ' the Estimates ' is read by the Speaker.

A motion is then made ' that a supply be granted to her

Majesty,' and the House resolve that, on a future day, they

will go into committee to consider of that motion, to

which committee the royal speech is referred. It has

been ruled by the Speaker that no amendment can be

made to tlie motion, ' That a supply be granted,' and that

it is not debatable when first proposed, but only on the

day appointed for its consideration." On the day ap-

pointed, tlie couHTiittee sit, the speech is considered, and

they agree to a resolution, ' Tiiat a supply be granted to

her Majesty,' whicli, being reported on a future day, is

agreed to by the House, 7iem. con. Until this resolution

has been adopted, ministers are unable to submit the

estimates to the House.''

The general question in favour of p supply having been Appoint-

determined, the House appoint anomer day on which to committee

resolve themselves into committee to consider of the of Supply,

supply granted, or, as it is commonly called, the Com-
mittee of Supply. They then order the estimates for tlie

Army and Navy to be laid before them, and address the

crown to give directions accordingly.

When the first report of the Committee of Supply has

been received by the House, and agreed to, a day is

appointed for the House to resolve itself into a committee

' Mav, Pari. Prac. ed. 180:{, p. 548 ; Mirror of Pari. 1834, p. 67.

» Ibid. 1830, p. 147.

VOL. I. 11 II
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of Wiiys

The
Budget.

Committee * to Consider of ways and means for raising the supply

'

of Wiiys , 1

undMeans. granted.^

It is in the Committee of Ways and Means that tlie

Budget, or financial statement of the Chancellor of ihe

Exchequer, is usually made. In 1833, Mr. Hume moved
an amendment to the motion for the Speaker to leave the

chair to go into Committee of Supply, the object of whicli

was to compel the Chancellor of the Exchequer to open

the budget before the Army and Navy estimates were

voted, but the amendment was negatived without u

division.' But several instances are cited by May wherein

the budget was brought forward in Committee of Supply,

or of Ways and Means, before the usual votes for the

service of the year had been taken.*

The introduction of the budget has been thus de-

scribed :
—

• Before, or soon after the close of each financial

year, the Chancellor of the Exchequer submits to the

House of Commons a general statement of the results of

the financial measures of the preceding session, and gives

a general view of the expected income and expenditure

of the ensuing year ; he intimates at the same time whether

the government intends to propose the repeal of any

taxes, or the raising of money by the imposition of taxes,

or by loan, or otherwise. This exposition of the state of

the finances for the past and ensuing year gives the House

of Commons all the necessary information to enable them

to exercise an important check upon the minister, by

limiting his means of raismg money to the sums actually

required for the public expenditure. If his statement

shows a larger surplus revenue than the House of Com-

mons considers it prudent to leave as a margin to the

government, pressure is immediately brought to bear

upon it to procure a reduction of taxation; if, on the

other hand, the minister shows that the revenue will be

insufficient to meet the expenditure, it rests exclusively

» Mirror of Pari. 1833, p. 9(54.

» Mny, Tnrl. Prac. ed. 180.',, p. 555); and see pod, p. 510. L>.'5. For th
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]

with the House of Commons to grant or to refuse the

demands which may be submitted to them for meeting

that deficiency. The intention of this budget statement
''

is not only to hiy before the House of Commons the

jjcheme of taxation for tlie ensuing year, but to satisfy /

them that tlie pubhc income to be raised in the year will

be sufficient, and no more than sufficient, to meet the

expenditure which the government proposes to incur

within the year."'

After the Chancellor of the Exchequer has concluded Questions

his financial statement, it is customary for members to rise Budget.^

and put questions to the finance minister with respect to

any point which may require further explanation. This

is a convenient practice, and is much to be preferred to
,

that of rai^ing, at once, a general debate upon the budget,
^

as it enables the wholaministerial scheme to be laid before

the country in a complete and intelligible shape/

Before proceeding to point out the constitutional prac- Public

tice in the grant of supplies and ways and means for the
'^^^^"'^®*-

service of the crown, it will be necessary to show the

various sources from whence the public revenue is derived,

and the extent to which the revenue is subjected to the

periodical revision and control of the House of Commons.

The revenues of the crown in Great Britain were an-

ciently derivable from the hereditary lands of the crown,

and from the operation of various prerogative rights. But

since the establishment of parliamentary government, these

revenues have been mostly surrendered to the control of

Parliament, in exchange for a permanent civil list.** The

pubhc revenues of the country are now chiefly obtained

from taxes and other imposts, which are levied under

the authority of Acts of Parliament. The whole revenue,

from whatever sou^'ce derived, is now (with some trifling

*• Rep. on Public Moneys, Com-
mons Papers, 1857, aess. ii. vol. ix.

;

Memo, on Financial Control, by Sir

(Jr. C. Lewis (Chanc. of Excheq.), p.

H-'i. For the deri.alion of tba word

* Budget,' see Statistical Journal, vol.

xxix. p. .32o.

« Gladstone (Chanc. of Excheq.),

Hans. Deb. vol. clxxxiii. pp. 1()5, 411.
<• See May, Const. Hist. vol. i.ch. iv.

u II 2
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Consoli

dated
Fund.

exception) paid into the Bank of England or Ireland to tlie

account of her MajcvSty's Exchequer. The old system of

retaining public money at the Exchequer itself has been

entirely abolished, and this great department remodelled,

by recent legislation, as will hereafter appear, when we

consider the manner in which the control of Parliament is

exercised over the issue of public money.

The revenues which are thus paid into the Bank of

England, to the account of the Exchequer, comprise all

the principal revenues of the kingdom, including the Cus-

toms and Inland Eevenue, and the receipts from the Post

Office.

Formerly, the proceeds of parliamentaiy taxes consti-

tuted separate and distinct funds, but, by the Act 27

Geo. III. c. 47, it was directed that the various duties and

taxes should be carried to and constitute a fund, to be

called ' The Consolidated Fund.'*

Until the year 1854, the charges of collection and ma-

paSlnto^^ nagement of the revenue of Customs, Inland Eevenue, and
the Exche- the Post Oificc, wcrc payable out of the gross receipts of

tliese imposts, respectively, and only the net reveiuie,

after these and other deductions, was paid into the Con-

solidated Fund. The constitutional objections to this

practice were repeatedly pressed upon the attention of

successive administrations without effect. At length, on

April 29, 1847, Dr. Bowring submitted to the House

of Commons a series of resolutions—based upon the re-

port of the Commissioners of Public Accounts in 1831

—

reconnnendmg the adoption of an improved system for

the security of the public revenue, and for ensuring greater

accuracy, simplicity, and completeness, in the public ac-

counts ; and requiring that the gross revenue of the

country, without any deduction whatever, should be paid

into the public chest, and be subjected to the surveillance

Gross rc-

quer,

• The Consolidated '^unda of Eng- various hereditary revenues of the

land and Ireland were united by 50 crown wore carried to this fund.

Geo. III. c. 98; and by 1 Vict.c. 2,



GROSS REVENUE TO BE PAID INTO EXCHEQUER. 4(?9

and control of Parliament. After some debnto, the motion
was withdrawn, lint, on April 30, ri48, the dis(3us-

sion was again renewed, and Dr. Bowring succeeded in

cariying his resolutions by a bare majority. When ques-

tioned upon the subject in the following session, the Chan-
cellor of the Exchequer informed the House tliat steps had
been taken by the government to carry out in part the

reforms proposed by the resolutions.' But it Avas not until

1854 that the great object aimed at by Dr. Bowrin<T was
s( light to be accomplished, by the passing of a Bill, wdiich

was introduced into Parliament by Mr. Gladstone, 'to bring

the gross income and expenditure of the United Kingdom,
&c. under the more immediate view and control of Par-

liament '^ By this Act, it was intended that the whole of

the gross revenues of the country, derived from the Cus-

toms, Excise, (with the exception of certain drawbacks,

discounts, and repayments,) and other taxes (not includinc

the land revenues of the crown, which are othenvise pro-

vided for), should be ])aid into the Exchequer, and the

cost of collection be defrayed out of votes in supply.''

Besides the cost of collection, the revenue was formerly

chargeable w^th certain judicial and other salaries, pen-

sions, and other payments, under the authc»rity of various

Acts of Parliament. By Mr. Gladstone's Act, these charges

were transferred either to the Consolidated Fund or to the

annual supplies to be voted by Parliament.' Under the

authority of this Act, moreover, a very large number of

charges, previously paid out of the Consolidated Fund,

were placed, thenceforth, in the annual estimates.^ And,
by the Act 19 & 20 Vict. c. 59, certain superannuations

and other charges which still remained payable out of the

gross revenues w^ere directed to be removed from the

' ilans. Deb. vol. cii. p. 499.
e Act 17 & 18 Vict. c. 94.
^ Mr. Gladstone's speech, in Hans.

Deb. vol. cxxx. p. 216 ; see also Ibid.

vol. cxxxv. p. 301.
' As to the results which have fol-

lowed from this improved system, see

Petoon Taxation, cli. ix. 'On the Col-
lection of the Revenue ;

' and North-
cote on Financial Policy, p. 238.

J Mr. filadstonp, in linns. Deb. vol.

clxix. p. 1943.

ii!

i

!!'!!:!'
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Gross

revenues.

same, and placed upon the Consolidated Fund, &c. Tlio

only payments remaining which could be legally charged

upon the gros« revenues were the charges on the land

revenues of the crown—the net receipts only of which are

payable to the Consolidated Fund, under the statute 10

Geo. IV. c. 50, sect. 113, and th- r^-^il List Act of 1 & 2

Vict.—and the drawbacks, boun. > lOpayments, and dis-

counts, aforesaid.

But notwithstanding the Acts of 1854 and 1856, the

intention whereof was clearly to require the payment of

the whole revenue, minus the drawbacks, &c. above-

mentioned, into the Exchequer, this result was not ob-

tained, owing to an omission in the Acts of any provisi(jn

to render such a course compulsory. Accordingly, the

attention of the Committee on Public Moneys, in 1857,

Avas directed to the matter, and they recommended the

passing of a law to make it imperative on the government

to pay the gross revenues to the Exchequer, without any

other deductions than those above mentioned, in order

that all issues for the public service might receive the

previous sanction of Parliament. They also suggested

that, if possible, the charges on the land revenues should

be brought under the same parliamentary control.'' By

Treasury minutes, dated February 15 and December 23,

1858, the government agreed to this recommendation,

excepting so far as the land revenues were concerned,

which, for reasons stated, could not be carried out until

a new civil list should be under consideration,* But

although the Treasury undertook to submit to Parliament

a Bill to effect this desirable improvement, no such

measure was brought forward, and this great reform

remained partially uncompleted until the ]^assing of the

Exchequer and Audit Departments Act, in 1866, the

tenth clause of which has made the practice obligator}'.

Before the pa^ ing of this Act, the cost of collection was

"^ Rep. Com. Pub. Moneys, 1807, p. 4. xxxiv. p. 880; nnd 1800, vol. xxxix.

' Commons Papers, i8o7~8, vol. pt. i. p. 174.
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enue

?till clediirted in some cases from tlie gross revenue ; in

oilier instances pait of the cost was paid out of tlie

<rross revenue, and another ])art voted by tlie House of

Commons in the supi)lies of the year."*

For considerations of pubhc convenience, it has been Sai

customary, in the case of the revenue de])artments gene-
J^**""

rally, to pay the salaries of employes, in tlie first instance, n><^"t8-

out of revenue receipts, and afterwards to repay these

advances to the Exchequer out of the parliamentary votes

for the said departments. This practice has been tacitly

approved by the Committee of Public Accounts, and is

sanctioned by the tenth clause of the Exchequer Act.

But it is open to abuse, and has been objected to by the

Secretary of the Board of Audit."

With this exception, therefore, the whole public re-

venue of the country, together with moneys received

from loans, is placed to the account of the Consolidated

Fund, out of which all public payments are made. Such

payments are twofold : 1. By authority of permanent

grants, under Acts of Parliament. 2. Pursuant to annual

votes in Committee of Supply, payable out of the Con-

solidated Fund by ways and means annually provided.

The services provided for by permanent grants are in Permanent

the proportion of about thirty millions to seventy millions s™°^*-

of revenue. They are as follows :

—

1. The Funded Debt ;° 2. The Civil List ; 3. Annuities

to the Eoyal Family, and Pensions ; 4. Salaries and Allow-

ances of certain independent Officers, including the higher

class of Diplomatic Functionaries ;
^ 5. Courts of Justice

;

" Peto on Taxation, p. 210. But
see Earl Grey on Pari. Gov. (new
ed. pp. 85-90) for some -weighty re-

marks on the evil eflects attending

this change of system.
" Rep. Com. Public Accounts, 1866,

p. 142 ; and see post, p. 555.
° For an interesting account of the

precautions taken to secure the

punctual payment of interest to the

national creditor, and also the pay-

ment of other fixed charges by the
Bank of England, on behalf of the
government, see an article in the
Shilling Magazine (for May, 1866),
vol. iv. p. 44.

p On March 26, 1863, it was moved
in the House of Commons to resolve

that the whole cost of the diplomatic
service ought to be provided for by
annual estimates submitted to Par-
liameiit, instead of, as at present, one-

-*

^^
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Annual
charges.

C. Certain Miscellaneous Services, comprising Interest nnd

Sinking Fund of the Russian, Dutch, and Greek Loans,

Compensations, &c. These charges are made payable

out of the Consolidated Fund, by permanent statutes,

from year to year, without any renewal of parliamentary

authority. The principle of not subjecting to the un-

certainty of an annual vote the provision for the security

of the public creditor, the dignity of the crown, jinnu-

ities and pensions to royal and distinguished ])ersons, the

salaries of judges and other officers in whose official

character independence is an essential element, com-

pensations for rights surrendered, and like charges, is one

the soundness of which is generally admitted, although

it may have been in certain cases carried too far."

The annual charges for the payment of interest on tin*

unfunded debt," for the maintenance of the naval and

military forces, for the collection of the revenue, and for

the various civil services, are prepared in the respective

departments of state to which they severally belong, and

are afterwards revised and approved by the Treasury, in

the manner described in the chapter of this work whicli

treats of the fu.ictions of that branch of the executive

government. They are then submitted to the House of

Commons* by command of the crown in very detailed

estimates.*

lialf the amount being payable out
of the Consolidated Fund by a iixed

annual charge under an Act of

Parliament. The Chancellor of the

Exchequer opposed the motion, on
grounds of expediency', and it was
negatived on division.

*> Rep. on Pub. Moneys, 1857, p.

26.
' The ' unfunded debt ' consists

principally of ICxchequer bills, which
are in the nature of temporary loans

to the governmieht. Every year,

during the sitting of the Committee
of 8upply, grants ave made from time
to time of monej- on acrnunt, to be
raised by Exchequer bills or loans.

This supply of credit is voted in Coln-

mittee of Supply, after which a reso-

lution is reported from the Committee
of Ways and Means that a sum equal

to that amount b6 Iraised by loans or

Exchequer bills, trt be charged on the

next aids to be granted by Parlia-

ment. Cox, Inst. lO.T ; and see Hans.

Deb. vol. dxi. p. 1309.
' It is not customary to send tlic

estimates to the House" of Lords. In

178G they applied for a copy, ami

were refused by the Commons. Ill

1839 they succeeded in obtaining a

copv, ' almost for the first time in

their history.' Hans. Heb. Vol. dix.

pp. 1440, loO.*^,.

* I'ntil the year 1803, lliere uns
one eXce) lion to \h\v rtile, in re.*pi'C t
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tion of the

r»tiniatcs.

In order that the House may be iiifornicd, as early as rre«cntn

possible, of the expenditure for which they will have to

provide, the following resolution was agreed to on

February 19, 1821, and has ever since been conii)lied

with :—
' That this House considers it essentially useful to the

exact performance of its duties, as guardians of the public

purse, that, during the continuance of the peace, when-

ever Parliament shall be assembled before Christmas, the

estimates for the Navy, Army, and Ordnance De])artments

should be i)resented before January 15 then next fol-

lowing, if Parliament be then sittmg ; and that such

estimates should be presented within ten days after the

opening of the Committee of Supply, when Pjuliament

shall not be assembled till after Christmas.'

The estimates for Civil Services, commonly called the

Miscellaneous estimates, and those for the Eevenue de-

partments, have been usually presented somewhat later

ill the session." The Committees on Public Moneys, on

Miscellaneous Expenditure, and on Public Accoinits, ap-

pointed within the last ten years, have all recommended

that these estimates sliould be laid on the table every

session, as soon as possible after the meeting of Parlia-

ment, but as yet the government, though they have

expressed a desire to do so, have found great difficulty

to the Disembodied Militia estimates,

which used to be formally prepared

by a committee of the House of

Commons. In former times, the

frivilege of the direct control of the

Jonae over the expenditure upon the

Militia was highly prized, as one of

the safeguards of the liberties of the

country, the Militia being considered

a constitutional force, as distinguished

from the regular Army. Of late

years that feeling has been entirely

changed, in consequence of the con-

trol acquired by the House over the re-

gular Army in Committee of Supply

;

the Militia estimates had come to be

in fact prepared in the "War Office,

and to be merely formally assented

to by the committee charged to

prepare them. It was accordin<rly

agreed to abandon this ancient usage,

and to permit these estimates to be
henceforth prepared by the executive

government, and to be presented to

Parliament simultaneously with the

ordinary Army estimates, as in the

case of the expenses of the Embodied
Militia and the Yeomanry and of the

Volunteers. Hans. Deb. vol. clxviii.

p. ()()2. And see Mirror of Pari.

1828, p. 1221 ; Hans. Deb. vol. clxix.

p. 198.
" Mav, Pail. Prac. ed. 18C3, p.

or,0.

%
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Supple-

mentary
estimates.

ill expediting their delivery.' On March 21, 1862, com-

plaint Avas made of this to the House of Commons ; but

the Chancellor oi the Exchequer (Mr. Gladstone) replied

that, while he admitted that it was most desirable to

carry out this recommendation as strictly as possible,

these estimates could not be presented with the same

regularity as those for military and naval services ; their

pre}:)aration depended so miich, not merely on other

public departments, but upon members of commissions,

governing bodies of institutions, and even on others wlio

gave gratuitous services to the public, that it was im-

possible to expedite them as much as could be wished

;

and that, if tlie House laid down any fixed rule on the

subject it would be complied with, ' but the effect would

be that the miscellaneous estimates would be imperfect,

and the practice of presenting supplementary estimates

—

one of the greatest financial evils the House could endure

—would of necessity prevail.' * Nevertheless, the Civil

Service estimates for 1866-67 were laid upon the table,

in an improved shape, on February 16, 1866, being

within sixteen days of the meeting of Parliament. This

desirable arrangement having been once accomplished, it

will probably be adhered to in future.

The objection urged by Mr. Gladstone in the fore-

going remarks against the practice of Supplementary

Estimates, is one that he has repeatedly pressed upon

the attention of Parliament. In his evidence before the

Committee on Public Accounts, in 1862, he stated that

he regarded such estimates ' with great jealousy. Though

very plausible in theory, he thought that in practice

nothing tended so much to defeat the eflficacy of parlia-

mentary control as the easy resort to supplementary

estimates. To render this control effectual, it was neces-

sary that the House of Commons sliould have the money
transactions of the year presented to it in one mass, and

in one aocoiuit. If it is to be a set of current transactions,

' Tronsurv ininule of December vol. xxxix. pt. i. p. 17G.

23, 1858, in'Coimuous Papers, 1800, " Ilniis. Deb. vol. clxv. p. 1930.
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Proposed
reductions

in the

public ex-

penditure.

•with a balance varying from time to time, tlie House

would never know where it was. If supplementary esti-

mates were easily and frequently resorted to, the House

would be obliged, in self-defence, to appoint a permanent

Finance Committee.' ""

The great and increasing expenditure of government

lias given rise to various expedients, on the part of financial

reformers, to effect reductions in the same. The consti-

tutional course of appointing a Committee of Public

Accounts will be noticed in its proper place. Such

committees, however, are necessarily limited to the inves-

tigation of past transactions, and to the consideration of

questions arising out of the management of financial

matters by the executive government. Not content with

such legitimate enquiries, attempts have occasionally been

made to induce the House of Commons to appoint select

committees to revise the estimates before they should be

submitted to the Committee of Supply ; but these attempts

have been uniformly inisuccessful. In one or two in-

stances, during the reign of William III., we read of the

estimates, with other accounts, being referred to a select

committee ;
^ but since the doctrine of ministerial respon-

sibility has been properly understood, no such proceedings

have been permitted, as the following cases will show :

—

On March 16, 1835, Mr. Hume moved to refer the Navy Precedents

estimates to a select committee, prior to their being submitted to

tliG committee of supply. The Chancellor of the Exchequer (Sir

Robert Peel) opposed the motion, declaring that 'it is for the

executive government, from the information it receives from all

quarters, diplomatic and otherwise, to judge of what the country

ought to bear, and then to submit that opinion to the approbation

of the Hoiise. The government might be required to form their

judgment upon facts which it might not be consistent with their

duty publicly to disclose, and they are bound to ask, in some in-

stances, for not personal but political confidence from the House.

To cntnist all this to a finance committee would be to transfer

Committee
to revise

the esti-

mates.

* Com. on Pub. Apcts. 1802. Evid. mates submitted by Mr. Disrncli. in

1^71. See nlso bis remarks in Ilau!?. IWC), .hid. vol. clxxxiv. pp. JHUl*,

Deb. vol. clxix. p. 1800. And in the lO?."..

debate on the supjtlt'inentnry esti- ' llan,«. Deb. vol. clxv. p. 1325.
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Precedents the duty of the monarchy to the House of Commons.' * Sir James

Graham, a leader of the Opposition, also oj)i osed the motion, and it

was negatived by a large majority. A few days afterwards Mr.

Hume moved that the Army and Ordnance estimates he referred

to a select committee, with a view to the reduction of expenditure,

and for other purposes. The motion was opposed by Lord John

Russell, the leader of the Opposition, and it was resisted by Sir

Robert Peel oh the ground that the executive government commands
means of information which neither the House of Commons nor a

select committee can have access to, and it is their constitutional

province, on their own responsibility, to propose what the exigencies

of the public service may require. Mr. Hume expressed his willing-

ness to concede to the discretion of the government the amount of

force to be maintained, but this did not satisfy Sir R. Peel, who
pointed out the serious objections which existed to a trausfei'ence of

the constitutional revision of the whole House over the estimates

to a committee of a few members, who could not exercise an efficient

control, and whose assumed jurisdiction would nevertheless prac-

tically operate to withdraw the supply votes from the beneficial

scrutiny of the committee of the whole House. After some further

discussion the motion was withdrawn.*

In 1857, a similar motion, to refer the Army estimates to a select

committee, not being seconded, fell to the ground.**

In 1847, notice being taken that ' a constant increase was going

on in the Miscellaneous estimates, which required some efficient

check,' the government were asked to consent to the appointment

of ' a committee, or other tribunal, to which the said estimates

could be submitted, previously to the House being called upon to

vote them in committee of supply.' The First Lord of the Trea-

sury (Lord John Russell) admitted that ' there was great room for

enquiry, and early in the next session he hoped that a select

committee would lay down some principles on which in future it

would be safe to proceed.'*' Accordingly, on February 22, 1848,

Lord John Russell himself moved for the appointment of two com-

mittees, one to enquire into the expenditure of the Navy, Army,

and Ordnance, the other into the Miscellaneous expenditure of the

country. These committees were restricted in their enquiries

within constitutional limits ; the government did not propose to

abandon their discretion and responsibility in regard to the force

required to be maintained in any department of the public service,

• ISIirror of J^avl. 18;5o, p. 804. Rep. Gov. p. 90.

And pee similar remarks by Mr. Dis- Mirror of Pari. 1885, pp. 588-

raeli, wlien in opposition, in 1857. 502.

Hans. Del), vol. cxlvi. p. (54. See '• Hans. Deb. vol. cxlv. p. 848,

also Grey, Pari. Gov. p. 78; Mill, ' Ibid. vol. xciv. p. 185,

And he

•» Hans. I

1070 ; vol. <

« Ibid, vc

See also (

on the q»
estiiuatea 1

Ibid. p. 04C

motion to

Service esti
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but, with this proviso, they l nvited the fullest investigation into Precedents

the details of the public expenditure, with a view to reductions to

be made in future estimates.^ Notwithstanding the ditference of

origin, these two committees were substantially the same as the

finance committees which are now annually appointed by the House

of Commons, and which have never sought to interfere with the

estimates for the ensuing year, as laid upon the table of the House

by command of the sovereign. Nevertheless, great public advan-

tages have resulted from the labours of these committees, in the

simplification and improvement of the estimates in future years, as

well as in the reduction of the public expenditure.

On March 11, 1862, another attempt was made to induce

the House of Commons to control the estimates, by Lord Robert

Montagu, who moved to resolve that, in order to strengthen the

check upon the government in regard to issues of money for any

public service whatever, in excess of the sums voted by Parliament,

as well as to secure the just appropriation of every payment voted

by Parliament to its proper account, a committee be appointed, to

be annually nominated by the Committee of Seiectiou, for the pur-

pose of revising all estimates or accounts laid before Parliament,

with instruction to consider of improving the present system of

audit, and also to report to the House the exact period of the

financial year when it would be desirable that the annual estimates

should be presented to Parliament, so as to enable the necessary

examination of such estimates or accounts to be completed and re-

ported upon by the said committee before this House proceeds to

sanction such estimates, &c. by a vote of payment in supply. This

proposal that the estimates should undergo revision by a select

committee was strenuously resisted by the government, as cutting

at the root of our present political system. Any such committee

would either supersede the House, in its duty of examining and pass-

ing the accounts, or it would supersede the government in its duty of

submitting them. It would lead to a transference of the responsi-

bility of the government for the estimates to an irresponsible body.

The motion was negatived, on division, by a large majority.'

«

And here it may be suitable to refer to a class of motions

' If'

"• Hans. Deb. vol. xcvi. pp. ,1057-

1070 ; vol. ci. p. 713.
• Ibid. vol. clxv. np. 1306-1359.

See also General Peel's remarks

on the question of referring the

estimates to a select comniitfee,

Ibid. p. 040. On April 13, 1803, a

motion to refer part i. of tlie Civil

Service estimates (on Public Worku)

to a select committee was negatived.

See a similar case on May 20, 1804.

On April 3, 1865, a motion to refer

the whole Civil Service estimates to

a select committee was proposed, and
withdrawn after a few remarks from
the Secretary of the Treasury, llous.

Dfb. vol. clxxviii. p. 717.

:,l,ir'
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Motions
for reduc-

tion of ex-

penditure.

which, although they do not concern the estimates for tlie

current year, are, nevertheless, intended to effect a pn.)-

spective reduction of the annual estimates, and to express

the constitutional opinion of the House of Commons in

regard to the increase of the public expenditure.

Precedents On July 16, 1849, it was moved by Mr. Henley to resolve, that a

reduction often per cent, be made in all salaries in all the departments

of government, at home and abroad. The motion was opposed by the

Chancellor of the Exchequer, who contended that the public servants

were not more highly paid than was necessary to their adequate

remuneration. After debate, the motion was negatived by a largo

majority. But on April 12, 1850, on motion of Lord John

Russell (the Prime Minister), a select committee was appointed to

enquire into the salaries and emoluments of offices held, during the

pleasure of the crown, by members of Parliament, and also into the

salaries, fees, and pensions of judicial officers, and into the cost of

the diplomatic service. This committee made a valuable report on

the duties of official persons of the highest rank, but generally ad-

verse to a reduction of salaries.^

On March 10, 1857, Mr. Gladstone moved to resolve that,

' in order to secure to the country that relief from taxation which

it justly expects, it is necessary, in the judgment of this House, to

revise and further reduce the expenditure of the state.' Tlie

House of Commons had, a few days previously, censured the govern-

ment (which otherwise possessed the confidence of the House) for

the conduct of affaii-s in China, and the government had determined

to appeal to the country by a dissolution of Parliament. In order

to enable them to carry on the public service until the assembling

of a new Parliament, ministers applied to the House of Commons
for a ' vote on account,' for four months. Having no objection to

this course, and admitting it to be just and customary, Mr. Glad-

stone was yet of opinion that the proposed estimates were excessive.

He accordingly sought, by this motion, to compel the government

to re-consider their estimates before the re-assenibling of Parlia-

ment, and to submit them, with considerable reductions, to the

judgment of the new House of Commons. The House did no*^

concur with Mr. Gladstone as to the propriety or expediency of

this motion, and it was negatived without a division.

On June 3, 1802, Mr. Stansfeld moved to resolve, that the

national expenditure is capable of reduction, without conipro-

' Connnons Papers, 1850, vol. xv. have been taken for giviug efioct to

p. 170. See Treiisury minute of Mav the recommendations of tliis ceiii-

20, 1851, lecorduig the steps which uiittee. /6trf. Ibol, vol. xx.vi. p. 37'J.
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raising the safety, independence, or legitimate influence of the Precedents

countiy. In amendment, Lord Palmerston (the Prime Minister)

moved that the House, sensible of the necessity of economy, is at

the same time mindful of its obligation to provide for the security

of the country at home and the protection of its interests a' *oad,

and that it observes with satisfaction the decrease already eflectf^d

in the national expenditure, and trusts such further diminution

may be made in it as the future state of things may Avarrant.

Besides this amendment, no less than five other amendments, either

to Mr. Stansfeld's, or to Lord Palmerston's motion, stood upon the

notice paper. One of them (Mr. Walpole's) was regarded by Lord
Palmerston as equivalent to a vote of want of confidence ; he there-

fore suggested that it should have the priority. The members who
were about to propose the other amendments agreed to withhold

them ; but Mr. Walpole declared that he did not intend a vote of

censure by his motion, yet, after Lord Palmerston's statement re-

specting it, he was not prepared to encounter the responsibilities

which would be entailed by the success of his amendment, and
therefore he would not move it. Lord Palmerston, in justifying his

own amendment, said that he hoped that the government would next

year be able to present diminished estimates to Pai'liament. After

a long debate, Lord Palmerston's amendment was carried, by a largo

majority. In the two following sessions, upon opening the budget,

the Chancellor of the Exchequer referred to this resolution, and

showed that the government had succeeded in effecting considerable

reductions in the estimates for the ensuing year, with a reasonable

hope of further retrenchment in future. t? Upon the accession of

the Derby administration to office, in 18G0, Mr. Disraeli, the new
Cliancellor of the Exchequer, took occasion to advert to this resolu-

tion, and to assure the House that the financial policy of the govern-

ment would be framed in accordance therewith. •*

On February 11, 18G4, Sir H. Willoughby called the attention

of the House to the enormous increase of taxation and expenditure

within the last few years. The annual average of the public expen-

diture during the years 1842 to 184G was 50,250,000/., Avhilst in

1864 it amounted to nearly 70 millions. This amount of taxation

was levied in a time of peace, smd was entirely independent of the

local taxation, which amounted to nearly twenty millions additional !

In giving his explanations on this subject, the Chancellor of the Ex-

chequer stated that, owing to the great increase in the items of the

civil expenditure, the task of the Treasury in controlling the same

had become increasingly onerous and difficult, and could only be

« Hans. Deb. vol. clxx. p. 200 ; Ihid. vol. clxxiv. p. 588.

' Ibul vol. clxxxiv. p. 1289.
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Precedents effectually performed when £lie government was sustained by the

House of Commons in its efforts to resist additional expenditure.''

On March 1, 1864, Mr. Marsh moved that the Civil Service

and Miscellaneous Estimates had been, for many years, rapidly in.

creasing, and ought to be reduced. After explanations from the

Secretary of the Treasury as to the causes which had occasioned

this increase, and rendered it unavoidable, a brief debate ensued,

which ended in the withdrawal of the motion.

On February 26, 1866, Mr. White moved to resolve, that the

expenditure of the government has, of late years, been excessive

;

that it is taken in great measure out of the earnings of the people,

&c. After a long debate, the motion was withdrawn.

Contents
of the

estimates.

Army and
Navy
eiitimates.

The estimates of the supplies required by government

for the service of the ensuing year are at present (1866)

divided into about 170 separate votes, or resolutions,

which appropriate specified sums for services specially

defined, and for the period of one year. Some of the

votes are for very large amounts, but, practically, there

is no more difllculty in dealing w^ith such votes than with

any others, inasmuch as each vote is accompanied, in the

printed estimates, with a list of the particular items, or

heads, of expenditure, which are intended to be defrayed

out of the same. In addition to the information thus

afforded in regard to the proposed expenditure, the

printed estimates contain numerous explanatory notes,

and, occasionally, an appendix of official correspondence

in relation to particular branches of expenditure. The

estimates are now submitted to the House of Commons
in much greater detail than formerly, in order to meet

the increasing demand for full and accurate information

upon all matters which concern the public expenditure.^

Considerable improvements have recently been made

in the framing of the Army and Navy estimates.^ And,

as a result of the passing of the Exchequer and Audit

• Hans. Deb. vol. clxxiii. p. 477.
J Ihid. vol. clxvii. p. 06; Ibid. vol.

clxxi. p. .122.

' Reports, Sel. Commit, on Navy,
Army, nml Uiduance Estimates, in

Commons Papers, 1847-48, vol. xxi.

;

1849, vol. ix. ; 1850, vol. x. Repiirts,

Com. on Pub. Accounts, 1304, EviJ.

p. 2 ; 1865, p. 33.
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Departments Act of 1866, it has been proposed, by the civil

Treasury, to re-model the classification of the estimates for
esthnrtes.

Miscellaneous Civil Services. At present these estimates

are arranged under seve^ heads, or classes, of subjocts,

viz.:—1. Public Works and Buildings; 2. Salaries and

Expenses of Public Departments ; 3. Law and Justice
;

4. Education, Science, and Art ; 5. Colonial, Consular,

and other Foreign Services ; 6. Superannuation and Ee-

tired Allowances, and Gratuities for Charitable and other

purposes ;
^ 7. Miscellaneous, Special, and Temporary

Objects. The Lords of the Treasury are of opinion that

henceforth it will be more convenient, not only as a means

of facilitating discussion on the estimates in the House of

Commons, but also in the subsequent preparation and

audit of tlie appropriation accounts of the expenditure

incurred, that the services conducted under the responsi-

bility of distinct departments of the government should,

as far as possible, be grouped together in a distinct series

of votes. This opinion has been concurred in by tlie

Committee of Pubhc Accounts.""

A careful and discriminative classification of votes, and ciassifica-

items of votes, in the annual estimates, materially facili- t-stimates.

tates the classification of payments, limits the discretion

of accountants, and leaves less room for differences of

opinion in regard to the vote to which a particular pay-

ment is chargeable." It is therefore of great importance

' Jt is worthy of remark that the

English estimates, as a general rule,

contain but few grants in aid of pri-

vate charities or local benevolent in-

stitutions. It is considered that tlie

practical result of governmental aid

to .such institutions would be to dry

up the sources of private benevolence,

upon which local charities must chiefly

depend, and to weaken the motives

for their economical management,
thereby seriously injuring instead of

promoting their weKare. Tiep. Com.
Alisc. Exp. 1847-48, pp. 27, 35. Hans.

Deb. vol. clxvi. p. ICCJ. Peto on

VOL. I. I

Taxation, p. 803.
" Treasury minute, dated June 22,

lSn(). Commons I'apers, lf-G(), No.
303. IJep. Com. Pub. Accts , 1801^,

pp. iii. 0. Eor an account of the Mi.s-

cellaneous Civil Service estimates,

their classiiication, gradual increase,

and revision, with a view to reduc-

1801 and 180:i. Mr. Gladstone, in

Hans. Deb. vol. clxxiv. p. 538.
» Eep. Com. Pub. Moneys, 1857,

App. pp. 33, 83.

I
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Commiiteo
of Supply.

that no pains should be spared in the judicious prepara-

tion of the estimates.

When the estimates have been presented to the House,

they are ordered to be printed for the use of members,

and are referred to the Committee of Supply.

The sittings of the Committee of Supply then com-

mence. The member of the administration wlio is

charged with the duty of representing the particular de-

partment on behalf of which the grants are pro])osed,°

first explains to the committee whatever may be necessary

to satisfy them as to the general expediency and propriety

of the class of estimates under consideration, and then

proceeds to propose each grant in succession. When the

Navy or Army estimates are under the consideration of

the committee, it is customary to permit members to

animadvert upon the whole estimates, or upon naval or

military matters generally, before the first vote is taken

;

and this opportunity is usually embraced, by the mover

of the estimates, to review the general subject-matter

of the same. But, after the first vote, the discussion is

strictly confined to the particular vote before the commit-

tee.P The Civil Service estimates, however, are of too

multifarious a description to be dealt with in a general

statement.'^

Each resolution of Supply is proposed from the chair in

the following words :
' That a sum not exceeding £

° Hans. Deb, vol. cxlv. p. 850. By
the usage of I'arliament, the esti-

mates for the British Museum, after

they have been approved by the Trea-

sury, are invariably introduced and
moved by some member of the go-

verning body of that institution, irre-

spective of his political opin' ', the

preference being given to ont tvho is

not an ex-officio trustee. Mirror of

Pari. 1840, p. 4537. Hans. Deb. vol.

civ. p. 430. Ibid. vol. clxvii. p. 456.

This is confessedly an anomalous
practice (see Lord H. Lennox's mo-
tion on the 'subject in the Commons
on March 18, 1862) ; but it has the

advantage of ensuring, as the repre-

sentative in the House of this great

national collection, one who is fami-

liar with its multifarious details, and

able to afford minute information con-

cerning its actual condition and re-

quirements. On this account the

administration have been hitherto

unwilling to change this arrangement

for one more in accordance with the

principles of parliamentary govern-

ment. Ibid. vol. clxix. p. Ki-'^S ;
Ihid.

vol. clxxvi. p. 1358 ; Ibid. vol. clxxxiv.

pp. 1557, 1563.
p Ibid. vol. clxxxi. pp. 1321, 1525.

1 Ibid. p. 1783.
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be granted to her Majesty ' for the object specified in the

particular vote in the printed estimates. Tliis motion

may be either agreed to or negatived, but it is not com-

petent for the committee to make any alteration therein

wliich could change the destination of the vote/ or in-

crease the amount proposed,^ because the House of Com-
mons can only vote money pursuant to the recommenda-

tion of the crown. In like manner, it is irregular to

move an instruction to the Committee of Supply, as it is

opJy competent for the committee to consider the esti-

mates which have been submitted to the consideration of

the House by the crown.'

On May 18, 1863, ministers proposed a vote in Committee

of Supply on account of the packet service, to wliich was ap-

pended a proviso that no part of the same should be applied to pay

Mr. Churchward for postal services under a contract which had

L, on condemned by the House itself" An amendment was offered

to omit this proviso, but it was objected to as being irregular. The
chairman, however, ruled that it was in order, inasmuch as ' it did

not enlarge or divert the vote from any purpose.'* In answer to

an objection made to the proviso itself, the Chancellor of the Ex-

chequer contended that, because a condition of this kind might bo

proposed on behalf of the crowTi, it did not follow that a similar

proposal could be made by an independent member. Moreover,

the proposal of the crown did not affect the service itself, and was
no precedent for any vote which might limit or alter that service.'*

The ministerial proposition was accordingly agreed to.

' The Speaker, Hans. Deb. vol.

Ixxi. p. 295. Ihid. vol. clxix. p. 1774 j

vol. clxxiii. p. 1282.
» Ihkl. vol. cxlviii. p. 392. So a

motion to increase the number of

men in a vote on the Army esti-

mates, though professedly intended

merely to rectify an error in the cal-

culations of ministers, was declared

to be irregular. Ibid. vol. clxix. p.

12G7 ; and see ante, p. 437.
' The Speaker, Mirror of Pari.

1828, p. 1972. But see the proceed-

ings in the case of Capt. Ross, the

Arctic navigator, to obtain for him a

grant of 5,000/. Upon his petition-

ing the House of Commons,with the

consent of the crown, his petition was

referred to a select committee, re-

ported upon favourably, and then, his

petition having been previously re-

ferred to the Committee of Supply, a
vote was agreed to in supply on mo-
tion of a private member, to grant

him the sum recommended by the

select committee. Ibid. 1834, pp.
G08, 797, 843, 28G4. And see a
similar case in regard to a vote pro-

posed by Mr. Ilinne, in Committee
of Supply, for the purchase of 1250
copies of Marshall's Digest of Sta-
tistics. Rid. 1833, p. 1513.

" See the particulars of this case,

2iod,y, 498.
* Ilnns. Deb. vol. clxx. p. 1884.
" Ibid. p. 2036.

I I 2
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VotoH in

Supply.
Tlie votes in Committee of Supply are usually proposed

for large sums for particular heads of services, but as

the separate items for which the supply is required arc

detailed in the estimates, the practice of the House (as

altered in 1857) permits of a question being put that any

item objected to ' be omitted from the proposed vote,' or,

' be reduced by the sum of £ ,' as the case may ha.

Where a general reduction of a particular vote is pro-

posed, the question is first put upon the smallest amount

proposed to be granted ; and, in like manner, if more than

one amendment be offered, conformably to the ancient

order of the House, ' That where there comes a question

between the greater and lesser sum, or the longer and

shorter time, the least sura and the longest time ought

first to be put to the question.' "^ After a motion for the

reduction of a particular item in a vote has been pro-

posed from the chair, it is not competent to propose a

motion in relation to, or to debate, a previous item,^ but

any question in regard to the same may be raised upon the

report of the resolutions to the House.

It is irregular to move in Committee of Supply for the

adoption of a general resolution in regard to any parti-

ci-Iar vote,'' or to move that a particular vote be referred

to a select committee. But a vote can be reduced, with

the ulterior object of moving in the House for the ap-

pointment of a select committee to enquire into the ques-

tion connected therewith.*

A vote proposed in Committee of Supply may not, in

point of form, be postponed, because there is no period

to which it can be postponed. ** But the mover may, with

the consent of the committee, withdraw it, and submit it

again on another day, with or without alteration, and

either as a distinct vote, or in separate items."

* May, Pari. Prac. ed. 1863, pp.
559-6(32. Hajis. Deb. vol. clxxji. p.

1026.
y Ibid. vol. clxxix. p. 1286.
« Mirror of Pari. 1831, p. 1826;

Ibid. 1831- 2, p. 3472.
' Hans. Deb. vol. clxxii. p
»• Ibid. vol. clix. p. 649,
« Mirror of Pari.

Ibid. 1840, p. 2867.

131.

1830, p. 1498

;
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On June 15, 1863, Lord Pahnerston moved, in Com-
mittee of Supply, for the adoption of a vote of 67,000/.

to purchase land at South Kensington. This formed

part of a general proposition for the purchase of the In-

ternational Exhibition building, the entire cost of which

hud been stated in the estimates at 484,000/. Of this

amount, the one item of land alone had been estimated

at 172,000/. ; and objection was taken that the go-

vernment had no right, suddenly, and without previous

notice, to ask for a less sum than they had proposed in

the estimates to apply for. But it was ruled by the

chairman, and subsequently by the speaker, that there

was nothing irregular in this proceeding.'' On June 8,

1865, the vote for temporary commissions was taken for

30,702/., being 5,000/. more than was set down in the

estimates. No explanation was given as to the reason

for this alteration.^
'

The Committee of Supply considers the money to be in Supply

voted for the current year. Where the proposed grant TO^^Unly

is not part of the service of the current year—as, for forthecur-

instance, a permanent increase to judges salaries—it is

more regular to propose it in any other committee of the

whole House than the Committee of Supply, provided

the queen's recommendation is first signified, and on

their report a Bill is ordered, or a clause inserted in a

Bill already before the House.'

The entire sums proposed to be granted for particular

services are not always voted at the same time, but a

certain sum is occasionally voted either ' on account ' or

as a vote of credit. Votes of credit are usually asked Votes of

credit.

'' Hans. Deb. vol. clxxi. p. 9'i7.

Ibid. vol. clxxii. p. 74. On another

occasion, the government, without

previous notice, reduced an intended

vote by 33,000/. on account of cir-

cumstances which had transpired since

the framing of the estimates. Ibid.

vol. clxxiv. p. 830. Again, on May

9, 18G4, the vote for Miscellaneous

Services (Armv) was taken for

6,000/. less than tlie original estimate,

but the proceeding excited no re-

mark. Smith's Pari. Remenib. 1864,

p. 81.
" Ibid. 1865, p. 01.
f See May's Prac. cd. 1863, p. 577.
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Votes ' on
account.'

Surrender
of unex-
pended
balance.

for on behalf of contemplated war expencllture, when it

is necessary to have ample funds on hand, and inipossibKj

to determine beforehand the exact amount requirccl^

Votes ' on account ' have, until lately, been restricted to

occasions of unexpected emergency, arising out of min-

isterial changes, when it has been desirable to place at

the disposal of government funds for the public service

without specifically appropriating the same to particular

items of expenditure. In such cases it is usual to vote a

portion only of the yearly estimates, and in the following

session to enquire into the expenditure thereof, in order

to ascertain that it was duly appropriated to legitimate

purposes.*" When Parliament is about to be dissolved,

upon a ministerial crisis, it is obviously improper to call

upon the House of Commons to vote either the full

amount or all the details of the proposed estimates, and

so commit the country to the financial policy of ministers

whose fate is about to be determined by a general elec-

tion. The duty of finally deciding upon these estimates

should be reserved for the new House of Commons.

Meanwhile the supply of credit should be restricted to

such an amount as may be absolutely required for tlie

public service, until the rc-assembhng of Parliament, and

the vote ' on account ' should not be regarded as in any

degree pledging the House to an approval of the entire

estimates.'

Within the last few years, iK^wCver, the practice of

taking votes ' on account ' has become more general.^

This is owing to the gradual introduction of a new rule,

requiring the government to surrender into the Ex-

chequer, at the end of the year, all unexpended balances.

This change of system was completely effected at tL"^ expi-

ration of the financial year terminating on March 31, 1803,

B May's Pract. ed. 1863, p. 568. terial changes, in 1841, 1857, and

1859. See May's Prac. p. 567.h See 3 Hatsell, pp. 213-215.
' Hans. Deb. vol. cxliv. p. 2170. J Smith's Pari. Rememb. 18G0, p

Ihid. vol. clviii. p. 1667. This course 135. Hans. Deb. vol. clxiii. p. 1535

was followed, upon pending minis-

amount rema
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wlien, * for the first time in our finanoial history, all the Votos'on

services were required to surrender the balances standing

to their credit.' ^ This arrangement has necessitated an

application to Parliament, before the close of the lirst

quarter of the new fnuuicial year, for a vote ' on account,'

to meet the ordinary charges accruing therein. But this

practice is not altogether free from objection. When
such a vote is submitted, it is always for one large sum
' on account of certain Civil Services ;' and the House is

deprived of the opportunity of considering, adequately,

the particular items of any vote included therein, until,

on a future occasion, definitive votes are taken for the

balances required for each particular service.^ And when
the completion of the vote is asked for, it has been urged

that it may be late in the session, when the attendance of

members is thin, and the disposition of the House ad-

verse to minute investigation."* But it is probable that

the government will be able to meet this objection by a

timely introduction of votes for balances. On March

27, 1863, the Chancellor of the Exchequer said, ' The
practice to vote " on account " was entirely novel, because

it was incident to a system which had been adopted for

the purpose of giving effect to an important administra-

tive improvement. It was necessary to ])repare a hst of

'' Chanc. of Exch. in Hans. Deb.
vol. clxx. p. 209. It appears, bow-
ever, tbat, in regard to tbe Civil

Service expenditure, tbe Treasury
have resolved to retain any unex-
pended balances of 'the last year's

votes,' to be used towards payments
fulling due in the first quarter of the

next financial year. So much of the

ordinary expenses of the quarter as

cannot be met from this source is

defrayed out of a ' vote on account,'

which is taken early in the session.

Hans. Deb. vol. clxxviii. p. 7;}3.

And this vote evidently includes the

amount remaining over from the pre-

vious year ; otherwise an unuutho-
rised expenditure would be incurred.

See Ibid p. 8ol.
' On .luly 10, 1803, on a vote for

3,78U. to complete a large auioiitit

voted * on account ' for civil contin-

gencies, an item of 0,000/. was ob-

jected to, and the government con-

sented to its lieing omitted. But as

they could not reduce a smaller sum
by a liirger, tlie vote for 3,781/. was
withdrawn altogether. Hans. Dub.

vol. clxxii. p. 544. See also a dis-

cussion on ' votes on account,' in

liana. Deb. vol. clxxviii. p. 73.3, Sec.

" See Mr. A. Smith's motion, on
•Tune 21), 1801, deprecating thisj prac-

tice, and observations therein in

T. Smith's Purl, llememb. 1801, p.

135.
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Votes ' on
account.'

Resiwnsi-

bility for

grant of

supply.

votes on which probable advances would be requii'ed

before there was an opportunity of bringing them defini-

tively before the House.' That ' was a practice to wliicli

recurrence woidd necessarily have to be had in future

years.' "" Again, on March 8, 1866, it was stated by

the Secretary to the Treasury (Mr. Childers) that it was

understood that the vote ' on account ' should involve iio

new principle, but should be only in conformity with the

votes taken for similar services during the previous year

;

and that the rule had been never to take more than a

fourth part of the vote for the year, except in certain

particular cases of public emergency ; so that the com-

mittee, in agreeing to votes ' on account,' would not pledge

themselves to the estimates for the year, in anticipation

of the opportunity to be afterwards afforded of voting

them in detail."

While the government are solely responsible for the

propriety and extent of any a})plication to the House to

grant supplies, the Commons are tliemselves responsil^le

for voting the same. The House looks to the executive

to state what is wanted, and to make known to them all

that is necessary to satisfy them of the expediency of tlie

grant. If the information communicated be not full and

satisfactory, it is always in the power of the House to

withhold the grant of any ])artic\dar item until they are

satisfied with the reasons given for it.'*

It is tlie peculiar ])rovince of the government to decide

upon the several amounts required to carry on tlie public,

service, and to maintain the credit of the country at liome

and abroad. None others are equally competent to form

a judgment on this question. On the other hand, t1ie

Hans. Deb. vol. clxx. p. 108. On Supply. This gnvo rise to niurli
'' ' '

'

' Ihid. vol. clxix. y\).

\).

soo Ibid. vol. clxxviii. p. 740.

p See Smith's Pari. Komenib. 1H02,

p. 111.

Hans. Deb. vol. clxx. p. 108. On Supply. 1 his gnvo rise to nun

this occasion, through some casual angry comment. Ibid. vol. clxix.
)

inadvertence, it happened that later 19.").'}, 1S)(57; vol. clxx. pp. 105-1011

on at the same sitting of the com- ° Ihid, vol. clxxxi. p. 1780; ai

mittee in which votes ' on account

of certain services were talion, defini-

tive votes of the balances tliemselves

were passed through rommitlee of
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vigilant oversight which is constitutionally exercised by
the House of Commons over the public expenditure is a

continual check upon ministers, and serves to prevent

profligate and extravagant outlay,"^ which, in times past,

when this control was less stringently applied, was of too

frequent occurrence. The debates on the estimates,

tliough generally but thinly attended, have been produc-

tive of incalculable public advantage/ For, while it is

impossible for a numerous representative assembly to

scrutinise details of expenditure, and to form an accu-

rate opinion in regard to all the items embraced in the

estimates, equally devoid of extravagance or parsimony,

nevertheless the moral influence which is exercised over

tlie government by criticising the votes submitted for

adoption in Committee of Supply is a more efficient and

desirable restraint upon improper expenditure than even

tlie formal rejection of particular votes." The function of

tlie House of Commons, in matters of supply, is to exert

a watchful but general control over the executive govern-

ment, with a view to prevent unnecessary outlay, and to

check abuses in the public ex})enditure ; leaving to tlie

ministers of the crown the responsibility, which properly

1 See Smith's rnrl. Rememb. 1801,

p. 154; ami Ihid. p. 140, Uhathaiu

i)ocli\'ai'd.

' The late Joseph Hume was pre-

oniiiiontly distinguished, throughout

his long parliamentary career, for his

untiring vigilance, and patient labour,

in the cause of economy and retrench-

ment. Adequately to fullil such a

duty, ' time, energy, and labour must
be devoted to the wenrying, irksome,

and self-denying -work of becoming
thoroughly acquainted with a vast

mass of details, by following from

point to point every item of public

expenditure, aiul bringing to
^
bear

upim it the force of indepeiulent judg-

ment and the li'^ht of public opinion.'

Mr. Gladstones eulogy upon Mr.

llumo, Hans. Deb. vol. clx.\.\i. p.

Il.'i4. In commemoralion of Mr.

Effects of

doliatps in

Supjily on
tliD (nihlic

cxpen-

ditiirc.

Hume's great public services, the
House of Comnions voted in favour of
placing his bust within the precincts

of the House. Ibid. vol. clxxxiv. pp.
485-494, 2100.

' Sir S. Northcote, in Hans. Deb.
vol. clxv. p. 890. Thus, on February
id, 18()3, the government would havo
been defeated on an amendment to

omit an item of 1.'>4,0(X)/. for iron to

armour-plate wooden ships, had not
Lord I'almerstou given a distin(;t

pledge that no n\ore of such ships

should be built without tiu; exprciss

sanction of the House. Ibid. vol.

clxix. p. 85.'5. Ser a further discns-

Hwn on the same subject on March 12,

18(i8. And see Sir \{. IV'el's rcmnrks
on the Irish ' Agricultural vote.' Ibid.

vol. clxxix. p. 1251.

^'\
t
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Items in

the esti-

mates

mons.

belongs to their position, of asking for such supplies as

the necessities of the state require, and of enforcing to the

utmost a strict economy in the use of the funds entmsted

to them.*

In point of fact, since the introduction of parliamentary

government, it has only been on rare and comparatively
rojectea by uuimportaut occasions that the demands of the crown for

supplies for particular services have not been comphcd
with. As a general rule, whatever sums ministers have

stated to be required for the use of the state, the Commons
have freely granted.

In proof of this the following instances may be cited from the

parliamentary proceedings of the last eight years, as being the

only cases wherein particular items in the annual estimates have

been rejected by the House of Commons in Committee of Supply :

—

In 1858, the salary of the travelling agent of the National Gal-

lery, amounting to 300Z., was disallowed ; in 1859, the salary of

the Registrar of Sasines ; but on recommitment this was agreed to."

On August 1, 1859, the vote of 2,301^. for the Statute Law Con-

solidation Commission was rejected.' In 1860, the following items

were rejected: On July 23, 1,200Z. for erecting a building to

hold the Wellington funeral car , on August 3, 1,600/. for two

statues of British sovereigns in the new Houses of Parliament ; on

August 14, 800Z. for extra clerks at the Board of Trade ; and on

August 15, the vote to defray the salary of Paymaster of Civil

Services in Ireland was reduced by 1,000/., but this was agreed to

by the government, as they contemplated the abolition of the

office.^ In 1861, the government submitted a smaller vote (340?.)

for the removal of the Wellington car to the crypt of St. Paul's,

which was agreed to. The vote for the statues in the new Houses

* See Grey, Pari. Gov. new ed.

p. S^. In the msw edition of this

valuable escay, Lord Grey (pp. 115,

"221) points out the evils arising from
the weakness of ministers in the

House of Commons, as exemplified

in the extent to which votes in supply

have become less the expression of

tho deliberate views of the servants

of the crown as to what world bo

best for the public s(>rvice than of

tho opinion eutertaiuodat tho moment

by a fluctuating majority, a state of

things which must unavoidably en-

gender jobbery and reckless expendi-

ture of the public treasurt^ And spo

Lord Greys sj){>ech in Hans. Deb.

vol. clxi. p. 189. See also Ibid.

vol. clxv p. 940.
" May, Const. Hist. vol. i. p. 470.

' Smith's I'arl. liememb. vol. ii.

p. 150.
* Hans. Pob. vol. clx. p. l.'?25.

And see Pari. liememb. 1801, p. 1^-
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of Pai'liamcnt was also again submitted and agreed to.'' In tlie

same year, on June G, the Navy estimates were reduced by 3,225/.,

being an item for the extension of the Chatham dockyard, a

Avork which, if sanctioned by the House, would have occasioned

an ultimate expenditure of over 900,000L In 18G2, on March 6,

a vote of 10,787/. for enlarging the Royal Military College at Sand-

hurst was negatived, but afterwards, on March 13, reconsidered,

and, on satisfactory explanations from government, agreed to : on
April 28, a vote of 5,000/. for Highland roads and bridges was
negatived. In 1863, on June 4, an item of 400/. for a clerk of the

works at Constantinople was rejected ; on July 2, a vote of

105,000/. for the purchase, &c. of the Exhibition buildings at South
Kensington was negatived ; on July 10, a proposed item of

G,000/. for expenses connected with the Thames Embankment Bill

of 1862, being objected to, was withdrawn. In 1864, on May 2

(upon motion of the Secretary of the Admiralty), an item of

5,000/,, intended to be applied towards the construction of a dock

at Malta, was negatived, to admit of further information being ob-

tained as to the proper site of the dock, agreeably to suggestions

made by Opposition members in the House of Commons ; y on ^lay

30, a vote of 4,000/. for the erection of a lunatic asylum in the

Isle of Man (but in the following session this vote was again

proposed and agi'eed to),^ and on June 6, a vote of 10,000/. (on

account of a total estimate of 150,000/.) towards the erection of a

new National Gallery at Burlington House, were severally nega-

tived. In 1865, and iu 18GG, all the supply votes submitted by go-

vernment were agreed to by the House of Commons.

Independently, in the first instance, of the Committee mils in

of Supply, there is another mode of initiating proceedings

for the grant of piibhc money—namely, by the introduc-

tion of Bills for the construction of pubhc works, the

estabhshment of new institutions, or for other purposes,

that necessitate, to a greater or less extent, new charges

upon the people. Sometimes the government is autho-

rised by such Bills to undertake the construction of cer-

tain public works, the cost of which is to be defrayed

out of the Consolidated Fund.'* But usually such Bills

volving

money
charges.

* Hans. Deb. vol. clxiv. pp. 151,

170.

1 Soe Ihid. vol. clxxvii. pp. 11G4,

1173.
* Ihid. vol. clxxix. p. 507.

Acto, 23 & 24 Vict. c. 109 ; 25 & 2(5

\'ict. c. 78 ; 2(5 & 27 Vict. p. 80; 27
& 28 Vict. c. 10'.) ; 28 & 25) \'ict. c.

01. IJut ou July 30, 18(10, in defer-

ence to objections mndn by nienibeivs

• Soo the Fortilications E.xpeuses of the House of Conununs to the

fli' ,*
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contain a clause providing that the charges in question

shall be defrayed ' out of moneys to be voted by Parlia-

ment. ' Hitherto it has been customary to permit Bills of

this description to be introduced by private members,

without reference to the government ; but this practice

Must be led to so much irregularity that, in the session of 1866, a

mended by ^^^w Standing ordcr was adopted, requiring the reconi-

the crown, meudation of the crown to be given before the House will

entertain any motion that will involve a charge upon the

public revenue, whether direct or out of moneys to be

provided by Parliament.'' The effect of this order will be

to place the introduction of such Bills hereafter under tlie

direct control of the government. But, under any cir-

cumstances, it will be incumbent upon the House of

Commons to exercise a strict oversight and control over

measures of this kind, as well as over the direct financial

propositions of ministers. In the session of 1862, two

such Bills, introduced by members of the administration,

were rejected by the House on account of the excessive

expenditure they would occasion.*'

Addresses Souictimcs the Houso of Commous, either with or

S'^money!^ without tlic prcvlous rocommendation of the crown, as

the case may be, agrees to address the crown to advance

money for some particular purpose, with an assurance

that the expenses to be incurred will be afterwards

made good by the House. But this practice is only jus-

tifiable \mder peculiar circumstances, which have already

engaged our attention in a former part of this chapter.''

introduction, late in the session, of a

Bill to provide for the construction

of certain additional works connected

with this great scheme of national

defence, the government withdrew

the Dill, and agreed to proceed next

year in the ordinary form of present-

ing an estimate for these works, and

voting the same in Committee of

Supply. See pod, p. 49(}.

*• See ante, \\. 4.'12.

' The motion, on February 25,

1802, for leave to bring in a Bill to

construct a permanent road between
Kensington and liayswater, whicli,

on account of the opposition it gave

rise to, was withdrawn, and an esti-

mate promised for a temporary road

instead. The British Museum Bill,

the motion for the second reading

whereof was postponed on May IS*,

for * three months.' See Smith's

Pari. Bememb. 18(52, pp. 25, 101.
'' See ante, p. 4'-in,
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There is yet another method whereby it has been

customary for public expenditure to be either pledged or

actually incurred by government to amounts in excess

of that which has been actually voted by Parliament

—

namely, by means of contracts, or other engngements,

entered into for the construction of public works, or tlie

performance of particular services for the public benefit.

Such contracts necessarily pledged the government to pro-

spective payments for a series of years, while the funds

required could only be obtained by annual votes in Com-
mittee of Supply, or by special Acts passed from time to

time, granting the necessary sums, the consent of Parlia-

ment to the continuance of the contract being assumed

from their concurrence in the initial payment proposed,

w^hile their vote has been given, perhaps, in total igno-

rance of the terms of the contract itself.^ Tlie attention

of Parliament was first directed to the irregularity of this

practice, and to the necessity for the exercise of a more

rigid control over this branch of expenditure, in the year

1859, in consequence of certain objectionable transac-

tions regarding contracts for postal and telegraphic ser-

vices that then transpired. A committee was appointed

by the House of Commons on the subject, and their re-

ports led to the adoption by the House of various reso-

lutions and standing orders, to be hereafter enumerated,

which were intended to assert and maintain the right of

the House to control the execution of such contracts.

By these rules, ample provision has been made to secure

that full information shall be given to the House when
any such contracts have been entered into, and that they

shall in\ariably contain a clause declaring that the con-

sent of the House, either expressed or im})lied. is neces-

sary to give them validity. Although at present these

rules merely extend to the case of certain specified

contracts, it has been admitted, by the highest authority.

Require
the np-

pi'ovnl of

the House
of Com-
mons.

1

• See Hans. Deb. vol. clxxi. pp. 402-400.

ill
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iJ'

that the executive has no constitutional right to make a

contract which shall be binding on the House of Com-
mons/ It may, therefore, be safely assumed that here-

after no contracts, involving any considerable amount of

public expenditure beyond that which has been granted

for the service of the current year will be carried out

until the sanction of Parliament has been obtained on

behalf of the same.

In fact, in the session of 1862, the constitutional con-Contracts

for military
^^.^^1 ^f ^j^g Housc of Commous ovcr coutracts received a

works
still more extended application, and was embodied in an

Act of Parliament. In a previous session (that of 18G0),

the House had resolved to grant the sum of two million

pounds to construct necessary works for the fortification

of the British coast ; and, in 1862, a Bill was brouglit in

to provide for a brge portion of this expenditure. On
July 10, in committee on th3 Bill, a clause was proposed

by Sir Stafford Northcote tc leclare that any contracts to

be entered into by government for this service which in-

volved the expenditure of a greater sum than that which

had been ah^eady voted by Parliament must be previously

approved of by tlie House oi' Commons. The ministry,

at first, opposed this clause. The Chancellor of tlie

Exchequer remarked that ' the practical wisdom and the

good or bad economy of such contracts was a matter on

which the House of Commons, as a deliber; live assembly,

had not the opportunity of forming an opinion in the

same way as the executive government ; and it was not

according to usage that the government sliould be able

to relieve itself of its special responsibility with regard to

these contracts by a resolution of the House of Commons.

The responsibility of the government would be better

preserved by giving the House the power of interfering

with these contracts before they became valid than by ask-

ing the House to approve each of them by a resolution.'
^

f Mr. Gladstone in Hans. Deb.vel. clvii. p. 1412. And see ante, p. 296.

« Haus. Deb. vol. clxviii. p. 190.
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On a division, tlie clause was negatived by a majority

of five. On July 14, however, the ministry announced

their acceptance of this provision.'' It accordingly ap-

pears in the statute to the following effect : That it shalT]

not be lawful for the Secretary of State to enter into any
'

contract involving the expenditure of any sum greater

than that for which the authority of Parliament has been

specifically obtained, without inserting therein a clause

requiring that such contract shall not be binding until it

has lain for one month on the table of the House of

Commons without disapproval, or be formally approved

of within that period.' The object of this clause is not to

insist that every contract entered into by government for

the construction of these works shall be first submitted To be inid

for the approval of Parliament, but that no such contract liam^nt."^

shall be made for a greater sum than has been actually

voted without the previous knowledge and consent of the

House of Commons, so that the government may not be

able to bind the House in such a way as to prevent entire

freedom of action whenever a further appropriation is

required.'^

Moreover, in regard to the expenditure to be incurred

on behalf of these fortifications, it has been distinctly ac-

knowledged by the government that, while they would

be fully authorised to enter into contracts to amounts

not exceeding the total estimated cost of the works, the

general scheme of which had been sanctioned by Par-

liament, yet that the carrying out of any such contracts

must depend upon the consent of Parliament to vote the

sums required to make good the same, from time to

time.j And in a debate on a Bill to make further provi- Contracts

sion for these fortificat'ons, it was stated by ministers f"T^
that, with this additional grant, ' no new works ' as to the

principle of which the House had not alreatly pronounced

'• IIans.Deb.vol.clxviii.pp.290,G35. '' See Hans. Dob. vol. clxviii. pp.
' 25 & 20 Vic. c. 78, sect. 2. See 187-203 ; Ibid. vol. "Ixxvi. p. 1533.

Smith's Pari. Rememb. 1862, p. 149. » Jbid. vol. clxxii. p. 088.
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Fortifica-

tions Bill

of 1866.

would be undertaken ; and furthermore that, when tlic

schedule of the Bill was under consideration, it would he

competent for any member to move *that a particular

work should not be continued.' "* The cost of these for-

tifications, as originally estimated by the Palmerston ad-

ministration, was a little over five million pounds. From
time to time, fresh grants, to make up the appropriation

for this service to the required amount, were voted by

Parliament. Meanwhile, the estimated cost of the works

grew to between six and seven millions. But though

additional sums of money were asked for to execute the

works, ' the number and nature of the works to which

the assent of Parliament had been given ' remained un-

altered. In 1866, however, the new Derby government

were of opinion that some extension of the works was

desirable. Accordingly, towards the close of the session,

they submitted a Bill to the House of Commons to sanc-

tion the commencement of a new work, and to authorise

the expenditure of 50,000/. on behalf of the same. The

money itself was not required, inasmuch as there were

sufficient funds in hand, which had been saved from

farmer grants for fortifications. But it was necessary to

obtain the sanction of Parliament to this new appropri-

ation. The ex-Chancellor of the Exchequer, and other

leading members, strongly objected to this Bill, for va-

rious reasons, but principally on the ground that ' the

proposal should have been made in the estimates, at a time

when the House was able to give its full mind to a matter

of such importance.' Whereupon the Government agreed

to withdraw the Bill, and ' to proceed next year in the

ordinary and convenient form of presenting an estimate

for these works, so that the House could have a fair

opportunity of discussing the necessity for them.'"

In 1865, pursuant to the recommendations of the Select

Committee on the Poyal Dockyards in 1864, and with a

» Hans. Deb. vol. clxjcvi, pp. loSa, 1873. " Ibid. vol. clx.xxiv. p. 1009, &c.
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view to the more economical and expeditious completion Dockyard

of the works for the extension of the dockyards at Ports-
^'^''^^"

mouth and Cliatham, the government obtained authority

from Parliament for tlie Admiralty to enter into contracts

for a term not exceeding live years, the maximum sum to

be payable on behalf of any such contract not to exceed

250,000/. in any one year ; the same to be defrayed

out of monej'^s to be voted by Parliament, year by year,

during the continuance of the contract ; a copy of every

contract entered into under this Act to be laid before

both Houses of Parliament within thirty days after it

lias been made, or within thirty days after tlie next meet-

ing of Parliament, if such contract was made during the

recess."

On March 20, 1865, the House of Commons was in-

formed, in answer to a question, that the new contract

with the West India and Pacific Steamship Company, for

carrying mai^s to Jamaica, &c. being terminable at six

months' notice, had no clause suspending its operation

until it had been one month before the House. A copy

of the contract was nevertheless laid upon the table.'*

The following narrative of the proceedings of tlie Com-
mittee on Packet and Telegraphic Contracts in 1859 and

] 8G0, and of the action of the House on their reports, will

throw additional light upon this subject, and will also

point out the steps that liave been taken by the House to

impeach the validity or expediency of any contract.

It was on July 7, 1859, tliat, upon motion of the Chancellor of the Packet and

Exchequer, a select committee was appointed to enquire into and Tele-

report on the manner in which contracts, extending over periods of n^j^^rlptg

years, have, from time to time, been formed or modified by her Coni-

Majesty's government with various steam-packet companies for the mittee.

conveyance of the mails by sea ; and likewise into any agreements,

actual or prospective, which have been adopted at the public charge

for the purposes of telegraphic communications beyond sea ; together

II

" Ry Act 28 & 29 Vict. c. 51. And Ihul vol.clxxix. p. 540.

soe Hans. Deb. vol. clxxvii. p. 1161. p Hans. Deb. vol. clxxvii. p. 1921.

VOL I. K K
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Church-
ward case.

with any recomrnendations as to rules to be observed liereaftop

by the government in making contracts for services wliich liiiv(.

not yet been sanctioned by Parliament, or w^hich extend over a

series of years. Owing to the late period of the session at whieli

they commenced their labours, it Avas impossible for the committiH'

to complete their enquiry before the prorogation. They accordingly

confined their attention and devoted their first report to the cir-

cumstances under \ 'lich the contract between the executive go-

vernment and Messrs, Churchward and Jenkings for conveyino- Hie.

mails between Dover and the French coast had been renewod.'i

The extension had twice taken place, Jio last time on April 2(1,

1859, when the contract (which would expire in 18(33) was further

extended until 1870. This was done upon the recommendation of

the Board of Admiralty, and in opposition to the views of the Post-

master-General.

It appeared in evidence before the committee, that on the eve of

the last general election, when the extension of his contract wtis

under consideration at the Treasury, Mr. Churchward volunteered

his support, as an influential elector for Dover, to Captain Carnegie,

one of the lords of the Admiralty, if he should become a candidate

for that borough. He did this on the expectation that his contract

was to be rencAved. The committee, however, fully exonerated all

the officers, both of the Admiralty and of the Treasury, with whom
the decision in regard to this contract rested, from being influenced

by any corrupt or political motive in granting the same. They did,

indeed, consider that the conduct of Mr. Murray, the private secre-

tary to the First Lord of the Admii'alty, was open to grave censure

;

but they had not sufficient evidence to show that any member of

the government was cognisant of the communications between Mr.

Murray, Mr. Churchward, and Captain Carnegie.

While declaring themselves most anxious for the fulfilment of

all engagements entered into in good faith between the government
and private individuals, the committee, nevertheless, submitted to

the House ' whether Mr. Churchward, in having resorted to cor-

rupt expedients affecting injuiiously the character of the repre-

sentation of the people in Parliament, has not rendered it impos-

sible for the House of Commons, with due regard to its honour and

dignity, to vote the sums of money necessary to fulfil the agree-

ment, to extend his contract from June 20, 1863, to April 2(j,

1870.'

A change of ministry having taken place since the last renewal

of this contract, the incoming administration, in deference to the fore-

going report, and to the general opinion of the House, tacitly cou-

•> Report on Post Office and Telegraphic Coutracti?, Commons rnpcrs, 1850,

sess. ii. vol. vi. p. 1.
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curritig therein, refused to recognise the amended contract, whicli Church-

entitled Mr. Cliurchward to a fixed sum per annum, but pei'mitted ^^'^'^ '^""o*

liim to continue to conduct his postal service under the former con-
tract, under Avhich he was ordinarily allowed a smaller amount
but was authorised to make extra charges for certain special services.

This contract would remain in force until June 1803, and was free

from objection of any kind, it not having been included in the cen-

sure of the committee.*"

The friends of Mr. Churchward, however, were not willing that

his last contract should be thus set aside without a struggle. Ac-
cordingly, on March 27, 18G0, Captain L. Vernon, who had been a
member of the afore-mentioned committee, moved to resolve that

this House, having considered the report and evidence pi'csented by
the committee on packet contracts, is of opinion that the contract

entered into on April 26, 1859, between the Lords of the Admiralty
and J. G. Churchward ought to be fulfilled. The Chancellor of the

Exchequer (Mr. Gladstone) opposed this motion, declaring that the

impartial finding of the committee was entitled to respect ; that

independently of their report it was clear from the evidence that

corrupt expedients, affecting injuriously the dignity of Parliament,

had been resorted to to obtain a renewal of this contract. Under
these circumstances, he added, the present ministry were under no
obligation to carry out the new contract, and the House were not

bound to vote the money, for ' the executive has no constitutional

authority to make x contract binding on the House of Commons.'
Whereupon the motion was negatived on division.

Mr. Churchward strenuously remonstrated against the repu-

diation of his last contract, and applied for leave to have the case

between himself and the Admiralty argued before the Court of

Queen's Bench ; but the Admiralty refused their consent to this

plan, declaring that they would do nothing that would admit the

validity of his claims or prejudice the decision of the House of Com-
mons. The government also informed Mr. ChurcliAvard that they

would only undertake to propose and support in Parliament votes

for his services up to June 18G3.

As a final effort, Mr. Churchward notified the Postmaster-Ge-

neral, in February 1803, that he had submitted his case to eminent

coimsel, who had advised him that his last contract was good and

valid ; and that, in the event of the department persisting in refus-

ing to recognise it, he was at liberty to iroceed, by petition of right,

to recover compensation for damages thereby sustained. In making
this communication, he expressed his desire to avoid being placed

in antagonism with the government, and expressed his willingness

Hans. Deb. vol. civil, pp. 1370, 1408.

K K 2

Ibid. p. 1412.
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Church- eiUior to leave liis cnse to a court of law or to the doclsion of arlil-

ward CJV8C, trators. Tlio dep'^ rtment took no notice of tliis offer, but iiifornuMl

Mr. Churchward that his contract would terminate on June 20,

1803, and that tenders for the future conduct of the services in

question had been accepted, subject, however, to a provision that, if

Parliament should still vote the moneys which would be required to

pay Mr. Churchward, under the proposed extension of his contract

to April 2(!, 1870, the new arrangements were not to take effect. In

reply, LIr. Churchward reiterated his remonstrances against the

conduct of the government in treating his last contract as non-

existent, and rei)eated his assurances of his readiness and ability to

perform the same with efficiency up to its final termination.*

In order to bring this controversy to a definite conclusion, the

government took the unusual course of appending to a vote on ac-

count of the packet service, proposed in Committee of Supply on

May 18, 1803, a statement that the same included provision for pay-

ments to ;Mr. Churchward for postal services to June 20, 1803, and

a proviso that no part of the vote should be applied towards any

further payment to him, by virtue of his last conti-act with the Ad-

miralty, in respect to the period subsequent to that date. This

condition gave rise to a very animated debate, not only in com-

mittee, but also on the reception of the repoi't by the House on Mnj
28." It was objected that it was quite unprecedented and foreign

to the proper functions of the Committee of Supply to submit to it

any motion other than one to agree to. reject, or reduce, a i)roposed

grant ; and that any such innovation in practice would be likely to

lead to very serious consequences, affecting the constitutional rela-

tions of the House with the crown and with the Lords in the matter

of supply. On the other hand, it was urged that this proceeding, if

new, was not necessarily iri-egular ; that it was one which the ad-

ministration had chosen as being the most fitting method of carry-

ing out the recorded opinion of the committee of 1859, and of the

House in 1800, on Mr. Churchward's contract; that it was impos-

sible the form of motion used on this occasion could be dra\vn into

precedent to justify a departure, under different circumstances, from

the recognised usage of Parliament in supply votes, inasmuch as the

proviso in question was proposed by the government itself as a con-

dition under which it asked for the money, and could not warrant a

pi'ivate member in attempting to limit or change the application of

a proposed grant for a i)artieular service. ' It does not follow,' said

the Chancellor of the Exchequer, ' because a proposal of this kind

* Papers on Packet Service (Dover
and (/aluis, &c.), Commons I'apers,

18G3, vol. XXX. p. G07. Peport of p

Postmaster-General for 18G2, p. 19.

" And see Hans. Deb. vol. clxxii.

1020,
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may bo miulo by tho crown, therefore a similar proposal may bo

made by an intlependcnt member.' ^Moreover, ' the proposal of tho

crown refers to tho exclusion of a particular individual from the

performance of a stipulated service. It has no beai'ing on tho ser-

vice itself. It does not limit or alter tho service, and, consecpiontly,

it is no precedent for any vote which might limit or alter that ser-

vice.' ' After much debate, tho ministerial proposition was agreed

to iipon a division. It was afterwards inserted in tho Aj)pn){)riation

IJill, and received tho full sanction of law. As a further security to

government against any claims that Mr. Churchward might con-

tinue to urge, similar clauses wei'o inserted in tho Appropriation

Acts of 1804, 18G5, and ISOC* Nevertheless, Mr. Churchward
commenced proceedings in the Court of Queen's Bench against tho

Board of Admiralty by a petition of right, claiming damages to tho

extent of 120,000/. for injuries sustained by the cancelling of his

contract. The case was ably argued on behalf of the plaintiff, but

tho court (in November 1865) decided against him, on the ground

that it would be unjust and unwarrantable that tho Admiralty should

be obliged to carry out a contract after Parliament had refused to

make provision for tho same.''

To return to tho proceedings of tho Committee on Packet and Tslo-

graphic Contracts. Having been unable to complete their enquiry in

1859, the committee was reappointed in the following session, and

made three rei)ort3.

In their first report, tho defects in the existing practice in regard Control of

to contracts for postal services entered into by the executive depart-

ments wore pointed out, and the necessity for a moi'e efficient con-

trol over the same by Parliament was strongly insisted upon. The
practice, introduced by the Derby administration, of inserting words

in postal contracts declai'ing the subsidies to bo payable ' out of

moneys to be voted by Parliament,' although it introduced no new
principle in regard to tho funds applicable to this service, distinctly

recognised that all such contracts were subject to the approval of

tho House of Commons.y From the want, however, of early infor-

mation as to the terms of existing contracts, and the fact that, until

called upon, in Committee of Supply, to vote money on behalf of tho

riii-li;i-

mtnt over
]v)stal con-

tracts.

' Hans. Deb. vol. clxx. p. 203(3.

» 2G Sc 27 Vic. c. 09, sect. In ; 27

& 28 Vic. c. 7.'}, sect. 17; 28 & 29
Vic. c. 123, sect. 23. 29 & 30 Vic.

c. 91, 9. 24.
* Law Times Reports, N. S. vol.

xiv. p. 57.
^ Hans. Deb. vol. clvii. pp. 1397,

1400. Sir Stafford Northcote in-

formed the House that he had intro-

duced these words wlion he was

Financial Secretary of tho Treasury
in 1809, for the tirst time, into tho

Gahvay postal contract, in order * to

save tlie members of the government
personally from actions which might
otherwise be hrouglit against them,
in the event of I'arliament, for any
rea.son, declining to sanction the con-

tract.' Ibid. vol. clx. p. 1001 J and
see ibid. vol. clxiii. p. 1 103.

! :
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same, the House was ignorant of the nature and extent of agi-ee-

raents entered into by the executive government, it was obviously

impossible for the House to exercise its right of control with tliat

freedom which is absolutely essential for the right performance of

its high functions. In the interval between the execution of a con-

tract and the application to Parliament for a vote in supply on

account thereof, heavy expenses and liabilities are necessarily in-

curred by the contractors, so as to render it a matter of peculiar

hardship and difficulty for the House, in the absence of any charge

of fraud, misrepresentation, or corrupt proceedings, to interpose and

refuse to vote the moneys required to carry out a contract which has

been entered into by government within the limits of its own autho-

rity.* Parliamentary control is thereby practically excluded in

regard to an important branch of public expenditure. While it

seems repugnant to the principles of our constitution that the exe-

cutive government should be free to enter into contracts binding

the country for prolonged periods, and by anticipation, to the ])ay-

ment of vast s'uns, without the possibility of any effective parlia-

mentary check oeyond the disapproval after the evil had been

accomplished, and when perhaps the ministers by Avhoni the con-

tract was made were no longer in office, nevertheless the committee

were fully sensible of the difficulties attending any change of system,

which might result in a parliamentary canvass on behalf of coni-

Postal and peting candidates for a public contract. They accordingly recom-
^' *^ ?

.

mended that these transactions should remain altogether in tlio

coutracts. hands of the executive, who should be free to execute any contract

according to tho'- own discretion and responsibility, but that a

clause should Ve inserted in all new contracts for the conveyance of

mails by sea, or for tie purpose of telegraphic communications

beyond sea, requirhig that they shall not be binding until they have

lain on the table cf the House of Commons for one month, with-

out disapproval, unless sooner approved of by a resolution of the

House.*

On July 24, the foregoing recommendation was em-

bodied in a resolution, wliich was agreed to by the House

of Commons, together with two other resolutions, [)ro-

viding (1) for the early transmission to the House of any

such contracts, accompanied by a Treasury minute, setting

forth the grounds on which the same have been executed,

' Si'e Hans. Dob. vol. civil, p. 1304. 1800, vol. xiv. For preccdonts of

Fir.st lU'pdi't of Sel. Com. ou nrococdinfrs had in iho approval or

Packt't and IVdojrrapliic Contrat'ts, disapproval of contracts bv tlio IIuui^o

1800, pp. xiii.-xv. (in Cum. Tapers, of Commons, see (lule, p. 2U8.
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and declaring (2) that, when any such contracts require

to be confirmed by Act of Parhament, tliey should not be

dealt with as private Bills, and that power to the go-

vernment to enter into agreements by which obligations

at the public charge shall be undertaken should not be

given in any private Act.'' So far as Bills relating to

government contracts are concerned, these resolutions

would appear to have been superseded by a new stand-

ing order, adopted by the House on March 4, 18G1,

and which, without taking such measures out of the

category of private Bills, ensures that due attention shall Control of

be directed to them by requiring that the Chairman of
^lent wer

the Committee of Ways and Means shall make a special contracts.

report to the House previously to the second reading

of any private Bill by which it is intended to authorise,

confirm, or alter, any contract, with any department of

the government, whereby a public charge has been or

may be created, and providing for the due consideration

of such report by the House.*'

The recommendations of the Packet and Telegraphic

Contract Committee of 1860, in their first report, were

principally founded upon the proceedings of govern-

ment in reference to the Galway contract ; and as a brief

narrative of this case will contribute to elucidate tlie

subject of parliamentary control over transactions of this

description, it is here subjoined.

In 1858, a private company, of which Mr. Lever was the Ouhvay

managing director, established a line of steamers for commercial euutmct.

jjurposes, to ply between the })orts of Galway, in Ii-eland, and New
York, in the United States. This scheme excited coiisidt'ral)le inte-

rest, especially in Ireland, and several deputations waited upon the

ministry, in the course of that year, urging the importaiujo of its

being encouraged by government. After much negotiation between

the parties, it was at length agri'cd ujion to allow this company a

subsidy of 78,000/. pei- annum for seven years, on condition of its

etllcient performance of postal services between Ii-eland and Ame-

rica. The proi)osed contract was disapproved of by the Postnuvster-

'• Commons .Toumals, 1800, p. 41.'1. Standing Ordors, 1802, No. 78

•llfl^l
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Galway
contract.

General foi* several reasons. But it was formally authorlsod by tlio

Treasury for ' important considerations of commercial and social

advantage, in relation chiefly to Ireland.' There appeared to bo a

general impression abroad, that political advantages to the ])avty

then in power had been a chief inducement in the grant of these

privileges. Moreover, the contract was open to serious olijectiou

on other grounds. Accordingly, when a change of ministry oc-

curred in the following year, one of the first acts of the new admi-

nistration was to procure the appointment of the Committee on

Packet and Telegraphic Contracts. As we have already seen, tlie

committee wee unable to enter into any enquiry respecting the

Galway Company during that session ; but upon tbeir reappoint-

ment, in 18G0, the subject of this contract immediately engaged their

attention. Meanwhile the contract had gone into operation, but as

it contained a clause expressly declaring that the subsidy was only

payable ' out of moneys to be voted by Parliament,' there was still

opportunity for its being set aside, if it were disapproved of by thj

House of Commons.
After careful investigation into the facts of the case, the com-

mittee, on May 22, reported their opinion that this contract had

been unAvisely entered into ; that it liad been given without sulll-

cient regard to the intei-ests of Canada, whose line of ocean steamers

Avould have readily undertaken the new service on more favourable

terms, and that it was altogether an impolitic and improvident

arrangement. Nevertheless, as it was still open to the House, in its

own discretion, to decline to vote the necessary funds to carry thu

contract into effect, the committee refrained from making any

recommendation on the subject.*

On June 2G, the committee presented a second report, stating that

they had been compelled to resume their enquiries into the matter

of the Galway subsidy, in consequence of the receipt of information

lointing to the probability of a corrupt agreement having bei'u

made between certain parties, in order to procure the postal subsidy

to the Galway line of steam-packets. They had accordnigly insti-

tuted a searching enquiry into these transactions, but had been

unable to convict the present contractors of any share therein.

They therefore deemed it most advisable to inform the House of tho

whole particulars, and to leave the decision thereon entirely to tin?

judgment of the House, without suggesting any ojjinion of their

own.® No proceeding was taken by the House n\Km this report.

But on July 10, 18G1, a petition was presented from Mr. Irwin, one of

the persons imi)lieated by the committee in the fraudulent ti-ansactions

therein referred to, complaining of the conduct of Mr. Lever (ii

^ First IJpport, Com. on I'ackot vol. xiv. pp. 12-14,

Contracts, Conunon.s Paper.-', IH('>(), * Secoiul Ueport, ibid. p. />20.
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member of the House) as managing director of the Galway Com-
])any. Mr. Lever not being in his seat, the petition was withdrawn,

i)nt it was again brought up on July 10, when Mr. Lever denied its

allegations, and challenged enquiry. On this occasion the petition

was ordered to be printed for the use of members only. On July 22,

a motion was made that it be referred to a select committee, upon

which Mr. Lever entered into a detailed refutation of the charges it

contained against himself. The general sense of the House being

against taking any furtlie' • notice of the matter, the motion was then

withdrawn.*^

Meanwhile the government had determined that the Galway
contract should proceed, and inasmuch as the select committee had
abstained from recommending the cancelling thereof, notwithstand-

ing the adverse conclusions they had arrived at respecting it, tlie

Secretary of the Treasury, in Committee of Supply, on August 9,

1860, proposed a vote of 00,000/. as a first instalment upon the

same. In submitting this motion, he frankly acknowledged the

weight of censure resting upon the contract, from the terms of the

report of the select committee, but nevertheless he expressed his

' strong feeling that arrangements of this kind could not be set

aside on mere grounds of general policy or impolicy,' and declared

that he did not believe the House had ever refused to vote the

estimate for a contract merely on such grounds. To do so in the

present instance, when more than a year had elapsed since tlio

contract had been made, would, he contended, bo unfair to the com-

pany. Ho further showed that the fraudulent transactions, ad-

verted to in the second report of the committee, had taken place

between parties who were no longer connected with the comjiany,

and therefore it would bo wrong to visit the consequences of their

misdoing upon tho existing directors and shiareholders, who were

entirely blameless in the matter. The bargain made with tho

company might have been a bad one for the public, but it would l)o

still worse for tho House, under any pretence, to sanction a breach

of faith, and establish a precedent of repudiating inconvenient obli-

gations. This vote, notwithstanding considerable opposition, was

finally passed, on division, by a large majority.

Their contract being thus acknowledged and confirmed by Par-

liament, the company endeavoui'cd to fulfil their engagements.

But they did not succeed in accom})lishing that which th(!y had

undertaken, and after rci)catedly receiving extensions of time, and

other indulgences, they were at length informed by tho Postmaster-

(ieneral, that their contract was at Jin end. This decision naturally

excited much dissatisfaction among the friends of the company, and

Galway
contract.

I

' Hans. Dub. vol. ckiv. pp. 1)77, 1178, 1-^80.
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Galway
couU'act.

Oooan
Tflfgraph,

on June 14, 18G1, a committee was moved for, in the House of

Commons, to enquire into the circumstances attending the termina-

tion of the contract. The ministry did not oppose this motion
(although it was characterised by leading members on the other

side of the House as an undue encroachment upon the functions of

the executive government), and it was agreed to without a divi-

sion. 8 The committee carefully investigated the case and, on

July 23, made an elaborate report thereon. In it they expressud

their opinion ' that the Postmaster-General was justified in decHn-

ing to continue a contract which, in his judgment, at the time of

its determination, the company could not carry out efficiently.'

But, they added, they had reason to believe that ere long the com-

pany would be in possess
'
a of an efficient fleet r^ steamships, and

should it be advisable to re-establish postal commti lication between

the west of Ireland and America, they thougiit the Galway Com-
pany were deserving of the favourable consideration of the govern-

ment.h This appears to have been agreed to by the government,

for, on August G, Lord Palmerston informed the House, that wlicu-

ever thci-e was a reasonable prospect of the company being able o

fulfil their engagements, they Avould give a favourable considei-ation

to their claims.^ His loraship renewed these assurances on June
'24, 1802,J and again on February 9, 1863.'' Whereupon, on

March 20, 18(33, Mr. Baxter moved a resolution, declaring that tlio

House was not prepf\red to grant a sum of money to the Galway

Packet Company. He grounded his motion upon the allegation

that the renewal of the contract was wholly uncalled for, and could

only have proceeded from coi'rupt political motives. Lord Palmer-

ston repudiated this accusation, and ontended that there had been

sufficient public reasons to justify the government in giving the

company another trial. On division, the motion was negatived

by a largo majority.' On May 4, the government formally notified

the company of their willingness to renew the contract. On July

21, on motion of Mr. Peel (the Secretary of the Treasury), it was

resolved, without debate, that the said contract bo approved.™

Having disponed of the subject of postal contracts, the com-

mittee of 18G0 ^irned their attention to the remaining branch of

enquiry, concerning telegraph lines, to which their third report is

devoted. It briefly describes the various lines of Ocean telegraphs,

on behalf of which the executive government ' '"d entered into pe-

cuniary agreements. One of these was the Red Sea and India Telc-

' Ilnns. Deb. vol. clxiii. pp. 1071-
11")'.).

^ llepnit on Uoyal Atlantic Steam
Xavijration Company, Commons-
J'apers, 18(51, vol. xii. p. !.'{.

' Hans. Deb. vol. cl.viv. p. ISUI.

J Ibid. vol. clxvii. p. 1023.
• Ihid. vol. cl.vix. p. 187.
' Ibid. p. 101)1.

"• Ibid. vol. elxxii. pp. 00, 1202
but see ibid, vol. clxxiii. p. 1450.
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ffvaph line, wliicli was incorporated in 1859, and afterwards attained ^''<^
^^''^,

such an unenviable notoriety. The committee explained thecircum-
^'^.l^.„l..^,,•l

stances under which the government had undertaken to assist this

company. They arose out of the political importance attributed to

the project, and its uncertainty as a commercial speculation. This

induced the government to guarantee 4^ per cent, jii the capital of

S0O,OOOZ. for a period of fifty years. Unfortunately, whether in-

tentionally or otherwise does not cleai-ly appear, this guarantee Avas

not made conditional on success, as in similar cases, but was abso-

lute. It was stipulated, however, that an Act of Parliament sho"ld

be obtained to confirm and carry out the agreement. This Act
was brought in, proceeded upon, and passed as a private Bill." As
oi'iginally introduced, there was nothing in the Bill to show the

nature and extent of the pecuniary obligations incurred by the

government. It is true that m the House of Lords a copy of the

agreement was afterwards added to the Bill, by way of schedule

;

but whilst under consideration in the Commons, it contained no
information as to the conditions of the agreement, whereby mem-
bers could judge of its propriety or sufficiency." The lino had
scarcely gone into opei-ation before it was evident that it was a

complete failure, and all attempts to remedy the disaster proved

ineffectual. In taking notice of this result, the committee abstained

from commenting upon the mode of constructing the telegraphic

cable, and confined themselves to an investigation of the contract

itself. As to the conditions under which such c^"^ tracts should be

entered into, the committee would not venture to make any sug-

gestions. But they pointed out that it was obviously not in the

form of a private Bill that agreements of this kind could bo

eftbctually brought under the notice and control of Parliament

;

and they were of opinion that no power to guarantee dividends or

interests, on the part of government, should in any case be given by

a private Act.** As the line continued inoperative, and as doubts

were entertained whether the government was strictly bound to

continue their annual payments to the shareholders under sucli

circumstances, the government, actuated by a high sense of honcur,

and bearing in mind that, without doubt, the public had understood

that the agreement was unconditional, the possilnlity of entiio

failure, after completion, having been overlooked on all sides, in-

troduced a Bill to declare ' that the guarantee contained in the said

a<n"eement was not intended to be and \a not conditional on the

line of telegraph of the cmnpany being in working order.' The
law officers of the crown had given their opinion tliat, under the

» -2-2 Si 23 Vict. c. iv. 000. Hans. Deb. vol. clxi. p. 2.30.

° Third lU'port of Contracts, Com- ''Third IJoi^nrt, p, vi.

luons Paper-s, 1800, vol. xiv. pp. 005,

i '

;

:
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circumstances of tlie case, the government were wholly exonerated

from continuing to pay the money ; nevertheless, as a question of

good faith, ministers persevered in the Bill, and it became law.i

After the introduction of this Bill, the House proceeded to give

effect to the recommendations of the committee, though not pre-

cisely in the manner they had suggested, by the adoption of tho

standing order already noticed,"^ which prescribed the course of

procedure in respect to private Bills which are intended to authorise,

confirm, or alter, any contracts with government, so es to ensure

that the attention of Parliament shall be formally directed thereto.

The foregoing cases afford ample illustration of the

effectual control which is constitutionally exercised by

the House of Commons over the grant of public money.

But these examples have been confined to particular items

of proposed expenditure. There still remains an un-

disputed right, on the part of the House of Commons,

to withhold altogether the supplies asked for on the part

of the crown. Before the introduction of parliamentary

government, this formidable instrument of attack was

often made use of to wrest from an arbitrary monarch

the redress of grievances. But now there is no longer

any need to resort to such an extreme measure, and this

once dreaded weapon ' lies rusty in the armoury of con-

stitutional warfare.' In 1781, Mr. Thomas Pitt proposed

to delay the granting of the supplies for a few days, in

order to extort from Lord North a pledge regarding the

war in America. It was then admitted tliat no sucli

proposal had been made since the Eevolution ; and the

House resolved to proceed with the Committee of Supply

by a large majority.' In the same session, Lord Ixock-

ingham moved, in the House of Lords, to postpone the

third reading of a Land Tax Bill, until explanations liad

been given regarding the causes of Admiral Kempenfeldt's

retreat, but did not press it to a division.,

On February 22, 18G4, Mr. Bernal Osborne moved

Hans. Deb. vol. clxi. p.
I'ip f A.24 Vii\ c. 4.

' Autv, p. 503,

2152. • Pari. Hist. vol. xxli. p
» Ihid. p. 805.

.. 751.
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to postpone the consideration of tlie Navy Estimates for

three weeks, until the papers relating to the Schleswig-

Holstein question had been laid on the table, the produc-

tion of which he was of opinion had been unwarrantably

delayed. But the leaders of the Opposition were not

prepared to justify this extreme proceeding, though

agreeing that these papers ought to have been sooner

produced, and the motion was negatived on division.

' The precedent of 1784 is the solitary instance in which

the Commons have exercised their power of delaying the

supplies. They were provoked to use it by the uncon-

stitutional exercise of the influence of the crown ; but it

failed them at their utmost need," and the experiment has

not been repeated. Their responsibility, indeed, has be-

come too great for so perilous a proceeding. The esta-

blishments and public credit of the country are dependent

on their votes, and are not to be lightly thrown into dis-

order. Nor are they driven to this expedient for co-

ercing the executive, as they have other means, not less

effectual, for directing the policy of the state."

'

The resolutions of the Committee of Supply are re-

ported to the House on a future day, they are then agreed

to, disagreed to, or re-committed, as the case may require.

If, on consideration of the report, it be thought necessary

to increase the sum granted by the Committee of Supply,

the resolutions proposed to be increased must be re-com-

mitted. The House may indeed lessen the sum proposed

to be granted without re-committal, but to increase the

amount would be to impose a charge not previously sanc-

tioned by the committee.

' But these resolutions, although they record the sanc-

tion of the House of Commons to the expenditure sub-

mitted to them, and autliorise a grant to the crown ibr

the objects specified therein, do not enable the govern-

See post., p. r)t]2.

Ibid. pp. 470-472.
May, Const. Hist. vol. i. p. 04.

il

Rcsolu-

tiouH of

Coniniitico

of Supply.
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mcnt to draw from the Consolidated Fund the money so

appropriated. A further authority is required, in the

Votes in shape of a resolution in Committee of Ways and Means,

of°Way8*'° which must be embodied in a Bill, and be passed throiigli

andMcans. both Houses of Parliament, before practical effect can be

given to the votes in supply, by authorising the Treasury

to take out of the Consolidated Fund, or, if that fund be

insufficient, to raise by Exchequer bills " on the security

of the fund, the money required to defray the expenditure

sanctioned by such votes. Tlie votes in Committee of

Supply authorise the expenditure ; tlie votes in Committee

of Ways and Means provide the funds to meet that ex-

penditure.

'The manner in which this provision is made is as

follows : As soon after the commencement of tlie session

as possible, when votes on fccount of the great services

have been reported," a resolution is projiosed in Com-

mittee of Ways and Means for a general grant out f)f

the Consolidated Fund towards making good the sup])ly

granted to her Majesty. This grant never exceeds tlic

amount of the votes actually passed in Committee of

Supply ; upon this resolution a Bill is founded, wliieli

passes through its various stages, and finally receives tlie

royal assent, at a very early period of the session ; and

then, but not before, the Treasury are empowered to

direct an issue of the Consolidated Fund to meet tlie

payments authorised by the vote in supply of the House

of Commons.^' The constitutional effect of this proceed-

Ways and
Means
Acts.

* For the origin, history, and prac-

tice, in regard to Exchequer hills, see

Hans. ])eh. vol. clxi. p. 1309; vol.

clxv. p. 131 ; vol. clxxx. p. 285 ; and
lieport ou Puhlic Monevs, 1857, pp.
38-44.

* * It is the salutary, judicious, and
almost invariable rule of the House
not to enter upon questions of Ways
and Means until the House has pa*ised

its judgment upon those items of the

expenditure of the year which arc at

once the greatest and most variable—
viz. the Naval and Military Esti-

mates;' and the Chancellor 'of the

Exchequer ordinarily refrains frcni

making his financial statement xiiitil

these estimates have been passed.

Gladstone, (Ch. of Exch.) Ilnns.

Heb. vol. cliv. p. 80(5. Concerning' the

exceptions to this practice, see mtv,

p. 400.

" May's Pari. Tract, od. 1803, p.

533. Hans. Deb. vol. cxxxvi. pp.
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ing is that, until the queen and the House of Lords have

assented to the grant of ways and means, tlie appropria-

tion of the pubhc money directed by the vote in supply

of the House of Commons is inoperative. These general

grants of ways and means, upon account, provided by
successive Acts of Parliament during tlie session, in an-

ticipation of the specific appropriations embodied in the

Appropriation Act passed at the close of the session, may
be viewed as the form in which Parliament considers it

most convenient to convey their sanction to the ad interim Ad interim

issue of public money upon the appropriation directed by
^f money

the Commons alone, relying upon their final confirma-

tion being obtained at the close of the session. The final

grant of ways and means to cover the whole of the

supplies voted in the session is always reserved for the

Appropriation Act; thus, although the House of Commons
at an early period of the session might have voted the

whole of the supplies of the year, they could still hold

their constitutional check upon the minister by limiting

the grant of w^ays and means to an amount sufficient only

to last such time as they might think proper to give him
the means of carrying on the pubhc service, and they are

by such limited grants at all times enabled to prevent the

minister from dissolving or proroguing Parliament.'*

All taxes are not necessarily proposed in the Committee

of Ways and Means. Though the distinction is not

always observed, it is the usual practice to confine the

1310, 1395. Second Hep. Com. of

Pub. Accounts, 1803, p. iii. See tbe

Exchequer Act, 4 Will. IV. c. 15,

sect. 11. And for examples of Ses-

sional Ways and Means Acts, s^ee

13 Vict. c. 3, sect. 7; 21 Vict. c. 0,

&c. It is one of the pspecinl duties

of the Speaker of the House of Com-
mons to see that no ^N'ays and .Means

Bill covers a larger amount than has

been already voted in Committee of

Supply, and agreed to by the House.
After the votes in supply have been

agreed to, the Speaker oflicially tiaus-

niits a copy of them to the Compt-
roller of the Exchequer, to acquaint

him for what purposes, and in what
amounts, the Commons have sanc-

tioned the outlay of public money.
Mem. on Financial Control, pp. 5, 27.

Shilling Magazine, vol. iv. p. 48.
' lit'pnrt on Public Moneys, Com-

mons Papors, 1857, sess. ii. vol. ix.

Memo, on Financial (Jontrol, pp. 2(5,

27. SeetheChanc. of Excheq. obser-

vations in Hans. Deb. vol. cxxxvi.

pp. 1310-1326, 1305.
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Taxps
voted in

Conimitico
of Ways
nndMcfin.s,

or other-

wise.

Annual
and pei'-

nianent

taxation.

deliberations of this committee to siicli taxes as are more
distinctly applicable to the immediate exigencies of the

public income ; and to consider, in other committees of

the whole House, all fiscal regulations, and alterations of

permanent duties, not liaving directly for their object the

increase of revenue.'' Accordingly, it is irregular to move,

in Committee of Ways and Means, a rreneral motion

concerning taxation—as, ' that it is expedient to equalise

the duties levied on the descent of real and personal

property
;

' or, an amendment deprecating an addition

to the funded debt—though it is quite competent for a

private member to propose a scheme of taxation, to raise

the supplies required for tlie service of the year, by Avay

of amendment to the government proposition.^

It is the invariable course, in Committee of Ways and

Means, to submit to the House resolutions which imjiose

taxation before those wdiicli are intended to repeal taxa-

tion.*'

Duties are either annually voted, upon the recommenda-

tion of the Chancellor of the Exchequer, in his budget

or they are made permanent, by special Acts of Parlia-

ment. Occasionally certain duties heretofore voted annu-

ally are made permanent;" but wdiile it is in the discretion

of government to propose to Parliament a greater or le^s

amount of permanent taxation, from time to time, it is

not desirable ' to vary the constitutional practice of always

maintaining some large amount of taxation to be annually

voted by the House.' ^ It is right that the great bulk of

the revenue arising from taxation should be levied under

permanent Acts, in order to maintain the public credit

on a firm footing, and for the security of the commercial

committee,

* May, rail Tract. Ed.l8C3,p.579.
»> Mirror of I'arl. 1840, p. 3042;

nnd ibid. 1841, sess. ii. p. 408. As to

the right of members to propose

si hemes of taxation by way of sub-

stitute to the goveniment plan, 8(ie

aiite, p. 451.

" Hans. Deb. vol. clxii. p. 1330.
^ For example, tlie sugar duties,

in 1804. See Hans. Deb. vol, elxxiv.

pp. 1980, 2021. See Smith's Tarl.

Kememb. 1804, p. 77.
« llaus. Deb. vol. xc. p. 1343.
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interests of tlie country, wliicli would sufTer if existing

imposts were liable to tVequent clianjre/

It is an imjiortant privilege of the House of Commons Time to u
that sufficient time should be allowed for deliberation iX'uV"
upon any proposition submitted by government relative «." <'"'i»-

to taxation or public expenditure/ No resolutions of the tions!"'^^'**

Conuuittee of Ways and Means should be reported to the

House on the same day on which they were agreed upou
in committee ; except upon ' urgent occasion.' ^ When
reported, they may be agreed to, negatived, or re-com-

mitted. It is customaiy to report such resolutions, and

move the concun^ence of the House thereto, upon the day

following that upon which they have been agreed to in

conunittee, in order to avoid loss to the revenue by

further delay.^ Bills are then ordered to be brought in

to give effect to the same, and every exertion is made by
the government to pass such bills with as little delay as

possible.

Pending the ultimate decision of Parliament upon any New mtos

bill for the imposition or alteration of taxes, it is cus- ^^^^^

tomary for the executive government, upon their own
f^^^^y

*^"'

responsibility, to give immediate effecu to resolutions

altering existing rates of duty, or imposing new duties, as

soon as they have hvcn reported from committee, and

agreed to by tlie House. ^ But this does not prevent the

substance of such resolutions from being again discussed,

at future parliamentary stages, with a view to their

amendment or rejection.'' Meanwhile, the new taxes are

authorised to be collected by government, from the day

named in the resolution, or from the date of passing the

' Hans. Deb. vol. cxxviii.p. Ool.

Lord Derby, Ibid, vol clxiii. p. 724. Sir

S. Northcote, Ibid. vol. clxvi. p. 1301.

But see Mr, Disraeli's observations on

this point, Ibid. vol. clix. ji. 148!).

* Ilans. Deb. vol. cxxxvii. pp. 1039,

1048.
" Ibid. vol. chiii. pp. 1101, 1208.

Toulniin Smith, Pari. Eeraemb. 1800,

p. 123.
' Hans. Deb. vol. cxxxiii. p. 40.
J Mav, I'arl. Prac. ed. 18<r,, p.

534. Ilans. Deb. vol. cixx. p. 0.30.

* Ilans. Deb. vol. cxvii. p. 1410

;

Ibid. vol. clviii. p. 930, &c.

VOL. I. L L
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same, because it is not doubted that tlie bill wliicli im-

poses tliem, as from tlie date of the resolution whereon it

is founded, will become law, by tlie concurrence of the

two other branc^hes of the legislature. If such concurrence

be withheld, the resolution becomes inoperative, and the

duties levied by anticipation must be repaid to the parties

from whom they had been collected.*

Now rates It is the Invariable practice, when the duty on any

howioviod. particular article is raised, to levy the new rate of duty on

stocks in bond, and cargoes afloat, when they are entered

for consumption. This sometimes operates prejudiciiilly

to the interests of merchants who have imported largely

of the article in question, with the expectation that the

duty will remain unchanged. But the hardsliip is un-

avoidable, as it would not be consistent with usage, or

with the policy of government, to announce beforehand

their intentions in such a matter.™

Whenever the duty on spirits is increased by resolu-

tion of the House, it is customary to charge the increased

rate of duty u])on all spirits in the hands of distillers,

whether they hold it in bond or duty paid ; but not to

charge the additional rate on spirits which have passed

into the hands of wholesale dealers, even though they

may have taken large and unusual quantities out of bond

in anticipation of the increased duty. In 1855 the

government desired to'subject the article in the hands of

deah^r^ to the increased rate of duty ; but precedents were

• See the Attoniey-General's ob-

servations, Hans. Deb, vol. xcix. p.

l.'ilC). See also Ihid. vol. clvi. p.

1274, vol. clx. p. 1827.
•" Chan, of the Excheq. Hans. Deb.

vol. xeix. p. l.'HS. The United States

TariiV Act of IHlU , which waa passed

on March 2, and imposed new duties

from April 1 of that year, contained

a clause (sec. 33), exempting ' mer-
chandise in deposit in warehouse or

public store on April 1,' and mer-
chandise ' actually on shipboard, and

bound to the United States, within

15 days after the passing of the Act,'

from thfl additional duties. See also

similar (though not identical) pro-

visions i)i the United States Statutes

for August 1801, ch. 45, sec. 5. I>y

the U. S. Tariff Act of 18(52, ch. !(;:{,

sec. 21, goods in bonded warehouses,

Sec. were exempted from additiomtl

duty, but not goods on shipboiinl.

So also the Tariff Act of 1804, ch.

171, sec. 19.
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Cmso of

tlu' Icii-

(Icillt'l'S.

iiaaiiist it, and tliey abandoned tlio attoiii])t." On t1it3

other liaiid, if tlio duty on an artirle be reduced, it is

eiistoniiU'y for tlie rt'duction of duty to come into o])ei'a-

(ion tlie day after tlie adoption of the resohttion by tl.e

Hcjuse ; and it is entirely foreign to tlie usage of Parlia-

ment to allow any drawback upon stocks of the article in

the hands of dealers."

On !^^ay 4, IBGo, tlio case of tlio retail toa-dcalors,— wlio nro

obliged to keep largo stocks on liand of duty-paid lea, and wlio

would bo great sufferers by the sudden reduction of duty thereon,

and the consequent influx of fresli stocks of tea at the reduced rate

of duty,—was brought before tho House. The Chancellor of Iho

Kxchequcr declared that, ' as a general principle, the time at which a

reduction of duty shall come into operation is regulated by largo

considerations of public policy, and not by the convenience of retail

dealers;' and that he knew of 'no case, during the last tw(>uty

yeai'S, in which, in regard to any article not about to undergo a

process of manufacture, but simply to be distributed to the cus-

tomers, time had been given to get rid of the stocks of tho retailers.'

Nevertheless, as in the present instance there had been im expecta-

tion to tho contrary, specially founded upon a declaration of tho

government in 1803 in respect to tho tea duty, he Avould consent

to postpone the reduction from May to Juno 1, with an entry on

tho Journals that tho delay had been granted ' on special grounds.'

Tho resolution was amended accordingly .p

The financial operations of government are not confined ah finan-

to propositions concerning supply and taxation, but

necessitate various proceedings in the money market fin-

raising the supplies voted by Parliament, as well as for

the regulation and management of the public debt. But

the spirit of the constitution requires that all im])orlant

operations which a finance minister may undertake for the

public service should come under the review of Parliament

before they are carried into effect. Until the year 18G1

the government had the power, through the medium of

the Commissioners for the Picduction of the National Debt,

pc)

t ions \o Ik

laid lift'oro

Parlia-

iiieut.

n TTans.Deb. vol. cxxxvii. p. 1789 j clxxviii. p. 1241.

Ibid. vol. cxl. p. 1808. P Ibid. vol. clxxviii. pp. 1471-1 oOO.

° Ibid. (Chan, of the Excheq.) vol. • •

2I. I.
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Loans nnd
tiniincinl

contracts.

Stocks.

of funding and re-funding Exchequer bills of every de-

scription (including Supply Exchequer ]iills, Deficiency

Bills, and Ways and Means Bills), without the cognizance

of rarliament ; thus converting an instrument which had

been issued, under the sanction of Parhament, for a tem-

porary piu'pose, in anticipation of the produce of the

ordinary public revenue for tlie year, into a part of the

funded debt of the country. In 18G1, however, a measure

was passed, at the instigation of the government, and

in conformity with the recommendations of the Pubhc

Moneys Committee of 1857, to do away with this objec-

tionable practice by amending the law in regard t(3

Exchequer Bills.'' This Act, together with an amending

statute, passed in the following year,"" has deprived tlie

government of the power of making any addition to the

funded debt without the autliority of Parliament ; and

it virtually requires tlie Chancellor of the Exchequer to

submit to the judgment of Parliament all his financial

transactions which may effect any change in the condition

of the funded or unfunded public debt.^

Whenever a loan, or fmrncial contract, which has been

entered into by government upon its own responsibility,

is submitted for the approval of Parliament, the sense of

the House in regard to the same should be expressed with

as little delay as possible.*

It is the practice to give immediaie effect to reso-

lutions of the House of Commons with regard to the

commutation and redemption of public stocks ; and tlie

Speaker notifies parties concerned as soon as tlie reso-

lutions have been agreed to."

In the exercise of their constitutional functions, the

House of Commons not infrequently dissent from the

financial propositions of ministers. In 17G7, on a proposal

•' 24 Vict. c.f). An<.l sco Mr. (Jliid-

stono'.s spt'cch on iMinidiiciiijf tlio IJill, clxx. p. 104.

ill Iliins. I)t!b. vol. (hi. p. 1;(01). t n,i„s. D,.],. vol. cxxxii. p. 14'J0.

' 25Vict.c. .'1. Aiid8uoIliuis.Dt'b.

vol. t'lxv. p. llil.

• >[r. (Jladstono, in Hans. Uob. vol.

IX. p. 104.

* I funs. Dt'b. vol. cxxxii.
" IbiiL vol. cxxvi. p. Il-l.
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I

to continue the land tax of four sliil lings in the pound iiu(i):jefs

for one year, an amendment, to reduce tlie tax to tliree
ameiuTed"'^

shillings, was carried. This was the first occasion, since '*>' *i'«

the devolution, on which a minister had been defeated

on any financial measure.^ Throughout the French war,

the Commons, with singidar unanimity, agreed to every

grant of money, and to every new tax and loan, proposed

by successive administrations."^ But in 1816, after the

close of the war with France, when the government were
desirous of continuing the Property Tax for a longer term,

ill order to get rid of a portion of the burthens occasioned

by that protracted struggle, tlie feeling of the House was
so strongl) opposed to tlie continuance of war taxes after

peace had been obtained, that the Chancellor of the Ex-

chequer was defeated, on the 18th March, in Committee

of Ways and Means, upon his motion for the renewal of

the Property Tax. After this, he voluntarily abandoned

the war duties upon malt, amounting to about 2,700,000/.

Altogether it has been computed that the government lost,

on this occasiou, about twelve millions of anticipated

revenue.'^

It is somewhat remarkable that the great ministerial Do not

defeat, recorded in tlie preceding paragraj)h, was so quietly

accepted by the government, and did not lead to a minis-

terial crisis. But tlie true doctrine on this point is that

which was expressed by Lord John Kussell, in 185], after

the irovernment had sustained a defeat on some financial

l)roposition. He remarked that 'questions of taxation

and burdens are questions uponwhicii the House of Com-

mons, representing the country, have pecuhar claims to

have their opinions listened to, and upon which the exe-

cutive government may very fairly, without any loss of

its dignity,—provided they maintain a sullicient revenue

for the credit of the country and lor its establishments,

—

iiopcssitnte

ii chaiigo of

ministry.

' Pnrl. TTist. vol. xvi. p. .T.2, p. 4r)l. Kni-rlit, Tlist. of K?ii.'l(unl, vol.

* May, Const. Ilif*!. vol. i. j». 171. viii. p. M. .Si-e iileo iiV//«6. Jicv, vol.

* Ilnn.'i. I>eb. (IHU'>), vol. .x.wiii. cix. p. lH4.
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Precedent 8

of litiiljfi'ta

aiiifiidi'il

(ir n-jot'tt'il

liV til"

lloiiMc of

Conunous.

reconsider any particular measures of finance tliey lia\o

proposed.' y To the same effect, Mr. T. Baring, tlie Under

Secretary for War in Lord Talmerston's administration,

said, in 18G1, after the rejection by the House of Lords

of the Bdl for tlie repeal of the Paper Duties,—wliich

formed part of the financial measures of gc^vernnicnt

for that year,—'I am happy that we live at a time

when experience has shown that a budget may be m(»-

dified or rejected without any change in the position

of the ministry. I am glad tliat we liave seen budgets

withdrawn, and fresh ones introduced. We have sci-n

taxes remitted, or taxes, the remission of which, when

})ro[)Osed, has been refused, without any eil'ect u[)on tin;

cabinet. Li fact, a change of the budget does not involve

a cliange of ministry, and I rejoice that it is so, because I

think it would be most unpardonable obstinacy on the

])art of i)ublic men to adhere to the terms of a budget which

was opposed to the wishes and feelings of Parliament. It

would be unfortunate for liie free exercise of the iudu;-

ment of this House, if the rejection of any portion of a

budget were to be construed into a vote of want of

confidence.'''

Li ])roof of the extent to which the financial measures

of government have been subjected, from time to time, to

modification at the hands of Parliament—and to ])()iiit

out under what circumstances the rejection of their finan-

cial policy has been regarded by an administration as a

token of their having forfeited the confidence of the Honse

of Connnons—the following ))articulars are given of llie

various budgets which have been amended or rejected l»y

the House, from the epoch of the iieform of Parliament

in 1832.

The first bndj^ot suhmiiti'd to a rcfonncd Ilonso of CominoTis was

»)jKM\r(l t»v <lii> Cliaticcllor of tlu; Kxi'lu'tiucv on Apcil Id, JH;{:{. lis

ilftiiils gtivo risi! to no discuHsion ixt the time ; but wliortl}' id'tcr-

» lluiis. Dob. vol. cxvi. p. 0.'i4, • Hid. vol. clxii. p. \)0l.
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wards several motiona, on behalf of the agricultural interest, were Piocodtnts

introduced and debuted. One of tliem was, at the first, successful.

'J'his was a motion proposed on Ai)ril 20, by Sir \V. Inj^ilby, to i833.

reduce the malt tax from 20«. Hd. to lO.^. per quarter. Notwith-

standing tlie opposition of ministers, the motion was carried })y a
majority of ten.* On the next sitting day the Chancellor of tho

J'jxehc(iuer informed the House that this vote had considembly

I'mbarrassed the government, tlie more so as its success might
probably lead the House to agree to another motion, about to bo

submitted, for the repeal of the assessed taxes ; and that it would
occasion a loss of revenue amounting to 2,o(X),<)00/. Accordingly,

llio government determined to aflbrd the House an opportunity

t)f reconsidering their vote, by moving (in amendment to tho

motion to repeal the house and window taxes), on April 30, to

I'csolvo ' That a great deficiency of revenue would be occasioned by

the reduction of tho malt tax to lOx. per quarter, and by the repeal

of the taxes on houses and windows, which could only be supplit \

by the substitution of a general tax upon proj)erty ; and that as tho

effect of that course would be to change the whole financial system

of the country, it would at present be inexj)edient to adojjt it.''' At
tho time appointed this motion was proposed and agreed to ; an

amendment to omit therefrom so much as related to tho malt tax

being negatived by 285 to 181. Whereupon Sir W. Ingilby moved
fhat the previous resolution be read, and that leave be given to

bring in a bill jmrsuant to tho same. Hut on a division of TCt to

2:{H, leave was refused." On May 21 a motion for tho repeal of tho

taxes upon houses and windows was negatived by a large majority.

None of the budgets presented to the House of Commons fi-om 1811,

1^83 to IH-U underwent any material alterafion at the hands of tho

House of Commons. Hut on April 30, 1H41, Air. V. T. IJaring, Chan-

cellor of tho Exche(iuer in Lord Melbourne's administration, sub-

mitted his budget to the Ibm.se. One of its most prominent feaf ures

was a projmsal to reduce the duty on foreign (or slave-grown) sugar

iVom 03>f. to 3»).><. per cwt. Tho government at the same finio

annoujiced their intention to propose an alteration in the corn laws

by a reduction of tho amount of protection then afTordi-d to

tho agriculturists of Croat Hrilain. On May 7, Viscount Sandon,

on going into Committee of Ways and Means, moved to resolve that

the House was not prepared to consent to the |)rop.osed reduetioti of

the duty on slave-grown sugar, in view of the immense sacrifices

heretofore made for the abolition of slavery and the slave-trade, and

tmna

• Mirror of l\itl lSi)n, p. Um.
" Jhn/. p. I.

")(>•_'.

Ihiil. II. b")lH. St'o tlio (ibsei'Vft-

1)1" .Mr |)if-rm'li on thin prtu'L't'd-

xnit, wlu>n It wftfl cited ns n pn'ci'dcnt

on II similar occiitiiuu. liuuti. Dttb.

vol. Ixxv.
J).
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Precedents in prospect of a supply of free-labour sugar from the British colonics.

After a protracted debate from ^lay 7 to May 18, Lord Sandou'.^

resolution was carried. The government, instead of regarding this

defeat as decisive of their fate, gave notice of their intention to move
for the adoption of the usual annual sugar duties. Sir Robert Peel,

not wishing to offer any factious opposition to the government,

or to stop the supplies, supported this motion ; but, in oi-der to elicit

the opinions of the House in regard to the ministry upon a direct

issue, he proposed a vote of want of confidence, which being agreed

to on June 4, led to the dissolution of Parliament. A majority

adverse to the ministry were returned to the new House of ('om-

inonb ; they were again defeated upon an amendment to the address,

when they retired from office, and were replaced by the administra-

tion of Sir Robert Peel as P'irst Lord of the Treasury, the Right

Hon. Henry Goulburn being Chancellor of the Exchequer.

Sir R. Peel continued in office for five years, but he was so uni-

formly successful in his financial policy that the progress of lii.s

financial measures through Parliament seldom gave rise to any

formidable opposition. Rut an exception must be made to the

budget of 1844, which excited great hostility, and was nearly the

occasion of the overthrow of the government.

1844. The annual financial statement for tin; year 1844 was made by

Mr. Goulburn on April 20. He adverted therein to the question of

the sugar duties ; but it was not until June 3 that tue proposed

altemtion in these duties was formally submitted to the Houso. On
the jvo of the expiration of a treaty with the slave-holding state of

Rraiiil, which, while it lasted, bound Great Britain to admit Bra-

zilian sugar on as favourable terms as that of the free countries of

Java or Manilla, the government proposed a 24s. duty on Bi-itish,

and a JM.'?. duty on foreign free-grown sugar. These rates did not

satisfy the West India interest, who (after an amendment had been

proposed, and negatived, for the admission of slave-grown sugar on

the same footing with free) contended for a pi'oportionate reduction

of duty on sugars from the British colonies, so as to leave the ])i'C-

sent relative raiea unchanged. Accordingly, on June 14, in com-

mittee on the Sugar Unties Bill, an amvjndment was proposed by

Mr. Miles, to reduce the relative rates above mentioned from "lU.

ai\d iM-.v. I'fspectively, to 'JO.v. and JiOx. ; and further, to impose a

discriminating duty in regard to certain descriptions of foreign free-

grown sugar of 14.S. This anu>ndment was carried against the

government by a majority of 20. The vote was taken on the

(jiiestion, ' That the words proposed to be left out [i. e. the govern-

iiiciit scheme] stand part of the chiuse,' which was negatived. The

commit tee then n-porled [)rogres.s. On the next sitting-day tin-

committee again sat, and Sir II. Peel announced the intenticMs of

government. He stated that ministers felt it necessary, on grounds

of commerci

position, anc

vote. He t

the words p
clause by tl

originally pi

the debate w
upon this o(

ct)nfidenoe o

Objections \

they were o

On Febru

the Treasur

the budget

was receive

by the publ

of the incoi

Mr. Hume,
increase of

on Februar

financial stf

deference t(

ju'css for ai

June 30, S

upon the gr

])ropo "d a

measures fc

])roduced \

viewed at I

The bud

on March 1

duties* wlii

would hav(

(pience of

encount«re.

to a mater

failed to 8

further re(

look no ni

C'harles W
the bill, w

«' Hans. 1

•VH5, 1011,

Jounuilri, J

I

I



BUDGETS AMENDED OR REJECTED. 521

of commercial and financial policy, to adhere to their onpfinal pro- Procedents

l)Ositioii, and that he must ask the committee to rc-consider their

vote. He therefore moved,—as an amendment to the motion, that

the words proposed by Mr. Miles, in lieu of those struck out of the

clause by the vote of June 14, be inserted,—that the rates of duty

originally proposed by government be substituted. In the course of

the debate which endued, Sir R. Peel haviuj. intimated that, if defeatnd

upon this occasion, ministers would consider that they had loPC the

confidence of the House, the government amendment was agreed to."^

Objections were taken to this proceeding on the point of form, but

they were overruled.®

On February 18, 1848, Lord John Russell being the First Lord of 1848.

the Treasury, and Sir Charles Wood Chancellor of the Exchequer,

the budget was brought forward by Lord John Rus.sell. His scheme

Avas received witli great disfavour by the House of Commons, and

by the public at large, especially the proposed renewal and increase

of the income tax. Though an adverse motion on this sultject, by
Mr. Hume, was negatived, the feelinf in the House against the

increase of this tax was too strong to be disregarded. Accordingly,

on February 28, the Chancellor of the Exchequer made a new
financial statement, in w' ich he announced that the government, in

deference to the wishes of the House and the country, would not

press for an increase of the income tax. Later in the session, on

June 30, Sir Charles Wood made another statement, consequent

upon the great loss of anticipated revenue by the withdrawal of the

propc "d additional income tax, without the adoption of other

measures for making up the deficiency. Finally, on August 25, htj

produced what was called his 'fourth budget,' in which he re-

viewed at length the financial prospects of the year.*'

The budget of 1850 was brought forwai'd by Sir Charles Wood 1800.

on March 14. It included a pi'oposal for the revision of the stamp

duties, which, although intended to reduce this tax as a whole,

would have the effect of increasing it in certain cases. In conse-

(juence of the opposition which this part of his financial scheme

encountered, the Chancellor of the Exchecjuer was induced to agree

to a material reduction of his ])roposed rates ; but this concession

liiiled to satisfy his opponents, who carried an amendujcnt for a

further reduction of tlie duty. After this defeat, the government

took no more steps in the matter for about a month, when Sir

CMmrles Wood i^tated that they were prepari-1 to proceed with,

the bill, with a small advance on the ])roposed rate, as amended.

•^ Tlnns, Dob. vol. Ixxv. pp. It07, •• IIuiih. Del), vi.l. Ixxv. n. 1010.

'^>(\ Ktll, iOH2, 1K52. {'niiimons ' Nmtiicote, Finiuieial I'ulicv, pp.

.Icumals, Juno 14, 17, uud JO, 1811. 100-110.
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rrcccdents This arrangement was accepted by the Ilouse.s Besides their dcfeufc

on tliis question, the governniont -were defeated in respect to two
other questions of taxation, by the introduction of bills for tiio

repeal of the duty on attorneys' and proctors' certificates, and in

relation to the duty on bonded spirits in Ireland. The first-

mentioned bill was carried through to a third reading, notwith-

standing the opposition of the government, but was finally thrown
out at this stage. The other Bill did not proceed beyond a lirst

reading, owing to the lateness of the session. Both these nieasuivs

were again brought forward in the following session, but, through

the exertions of the government, were finally rejected.'*

1851. Next year, the budget was introduced on. February 17, 1851, It

met with an unfavourable reception from the public. February 21

was fixed upon for its discussion in committee, but» Jbefore tliat day

Jirrived, the government sustained a defeat on Mr. Locke King's

County Franchise Bill, and resigned office. Their retirement was,

liowever, attributed, at least in part, to the unpopularity of their

financial policy. Owing to the inability of the Conservative j)arty

to form an administration, the late ministers resumed their places.

On April 4, Sir Chai-lea Wood again brouglit forwai-d his budget

in nearly the same shape as before. But, on Iklay 2, Mr, Hunio

Hucceeded in carrying an amendment, to limit the duration of ilie

income tax to one yeai% instead of three yeai's as proposed in the

budget. Ho afterwards obtained the ajipointment of a select

comniitteo to incpiire into the mode of assessing and collecting this

inq)ost. Twice during this session the ministry sustained (Ufeats

upon a motion of Lord Naas respecting the mode of levying the duty

on home-made spirits when taken out of bond. But at a subsequent

stage they retrieved their position, and succeeded in negativing the

bill introduced by ]jord Natis to carry out his project. ' Notwith-

^
standing these defeats, the goverament remained in office until

their fituil overthrow in February 1852, when they were replacetl

by a Conservative ministry.

J

1852. On December .3, 1852, the budget was introduced by the new
Chancellor of the Exchequer, ^Ir. Dismeli. It met with formidahli!

opposition at the outset, and although an attempt, on the jtart ol"

Mr. Tlu)nuis Duncombe, to dispose of it as a whole, on the (piestion

that the Speaker do now leave the Chair, was unsuccessful; yet, as

soon as the House went into committee, and the first resolution l»y

which it was proposed to double tlio existing house tax was suh-

« Tlu? totnl loss of roveuue l»y

the it'niis.sioiis of tliis Hill luuountf'd

to about iialf-a-i>iillion ]H>r aiuuiui,

h.-inj; 2t)0,(KK)/. more than Imd bffu

(•onlt'Uiplated by (lovornniont wljcu

ihoy introduced the uieiiaure. Animal

Itcfristor, 1850, np. llO-li'.l.
' Noi-thcoto, iMuancial rolicv, pp.

124, lc.5.

' Annual Ilfg. lsr,l,p. 102. Hans.
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ing a

jiiiltL'tl, Jill the opposing parties combined against it. Rival sco*"ons rrocodoiits

i'oiind tlienisolves able to join in defeating the ministerial scheme in

the aggregate, though differing amongst themselves as to the merits

of its several i)arts. After a protracted debate, the government

were defeated on December IG, by a majority of 19, Avhereupon they

retired from office, and were succeeded by the administration of

Ijord Aberdeen.'*

On April IH, 1853, Mr. Gladstone, as Chancellor of the Exchorpicr, is.js.

introduced his first l)udget. Though full of startling conceptions

and ne\v financial ideas, it was received on the whole with consider-

able favour. In one or two particulars, liowever, Mr. Gladstone; was
compelled to modify his schome. A proposition for the revision of

licenses upon certain trades, though not rejected l)y the House, met
Avith so much opposition out of doons that it Avas ultimately aban-

doned. Mr, Gladstone was also unsuccessful in his endeavour to

(fleet a re-adjustment of the advertisement duty. Before the budget

Avas brought in, a resolution had been carried, in o[)position to tho

government, in favour of the total repeal of this duty. In conse-

(juence of this defeat, tho government Avere obliged to give way, and
consent to the abandonment of this duty. The bill for the repeal of

the attorneys' certificate duty Avas again introduced, notwithstanding

the resistance of government, but it Avas defeated at a subseipienfc

stage. In other respects the financial measures of the government
Avere passed through the House ofCommons Avitliout much difficultv.'

The budget for 18") t was introduced by Mr. (iladstono on ^lairh 18;")-1.

(!, but the growing demands of tlu r Avith Russia rendered it

necessary for him to bring forward a second financial scheme on

May 8. These measures gave rise to much debate, but wore not

subjected to any alteration.

N«)thing occurred in rcsjjcct to any of the budgets of the sue- 18G0.

ceeding years to call for remark tmtil that of February 1(>, 18()(>,

Avhich was j)resented by Mr. Gladstone. It included a projjosal for

the repeal of the jjapcr duty, thereby remitting taxati(m to tho

amount of more tluin one niillicm jHrnnds."* The bill to give effect to

this measure was strenuously opj)()sed in its passage tlii'ough the

House of Comnums, and Avas thrown out in the House of Ii«)rds."

This circumstance had no other remarkable result except that it led

to the ado])tion, in iHlil, of dific'rent arrangements in rtferenee to the

fiscal legislatio.i rcipiired for the service of the year. Instead of

introducing several distinct bills upon the resolutions reported from

the Committee of Ways and Means for tho imposition of taxes, tho

seA'cral propositions were all included in one bill. In this Avay tho

• Northcotf, pp. 174-181.
' lhi<l pp. lK'J-217.
"• Huns. Dob. vol. clxii. p. 008.

" For a nnrmtive of tho pniccfd-
iii^rs in butli Houses ill regard to thia

cuau, 8L'o unU', }t. 4">0.
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Precedents government were enabled to renew their measure for the repeal of

the paper duties, and to carry it successfully through both Houses.

Much dissatisfaction, however, Aras expressed at the magnitude and
complexity of this bill, and at the curtailment of the ojjpoi-tunities

for discussing the various points involved therein, on account of

their being all embraced in one measure. Accordingly', in com-

niittee on the bill, it was agreed that it should be divided into throe

namely, the Inland Revenue, Stamp Duties, and Spirits Sale Bills,

all of which received the concurrence of the House of Lords.

1862. In 18G2 the budget propositions were again included in one bill,

which was probably the largest ' Money Bill ' that had ever been

introduced into the Imperial Parliament, as it dealt with between

twenty-two and twenty-three million pounds of public taxation. On
this occasio no r,';i,enxpt Avas made to alter the form of procedure,

though it Av " vn-'ely commented upon in both Houses." The only

alteration th.' vas ^ ide in this budget was by the introduction in

the House of v 'ramoi."" ,m May 12, of an amendment in respect to

beer and spirit licenses, lo which the government gave their consent.

1863. The budget of 1803 contained two proposals Avliich encountered

serious opposition within and Avithout the Avails of Parliament. Of
these one was a provision to subject charities to the operation of the

income tax, from which they had been previously exempt. Mr.

Gladstone defended this item of his budget Avith great skill, in an

elaborate argument. Nevertheless, ho declared at once that the

government had no Avish or intention to press its acceptance upon

the House ' by the means Avhich a government may exert.' ' The

House must be responsible for its rejection.' After a full debate, in

Avhich no ' independent member declared himself ' favourable to the

scheme, Mr. Gladstone AvithdrcAV this proA'ision Avithout taking the

sense of the committee upon it.P The other obnoxious recommenda
tion in this budget was a proposal to impose a license duty upon

clubs. In deference to the requests that Avero made to him ' from

all quarters,' Mr. Gladstone consented to AvithdraAv this item.i

The financial proposals of the government contained in the budget

of 1804 Avere adopted substantially as they Avere submitted to the

House of Commons. ^

1805. The budget of 1805 contained propositions affecting the stamp

duties, income tox, and the duties on tea and on fire insurances.

These Avere scA'erully agreed to by the House of Commons. Ihit a

question arose in regard to the time when the proposed reduction

° See Hans. Deb. May 12 nnd 30, Cliaritable Bequests in Ireland

lS(i2; and (intc, p. 4<)4. p. 177.'{.

Ilml.

•'Hans. Ueb. vol. dxx. pp. 1102,
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of the duty on tea should take place. The pfovernmout proposed Precedents

that the new duty should go into operation on May ; but a stron<^

case was made out for delaying the time until June 1 ; and although

opposed on general principle to the amendment, ;he Chancellor of

the Exchetiuer finally consented to the adoption of a proviso, to be

added to the resolution, ' That, on special grounds, the said reduc-

tion shall not take effect until June 1, 18G5.'*

The budget of 1806 was introduced by Mr. Gladst me, Uvj Chan- 1866.

ccUor of the Exchequer, on May 3. In the month of July a change

of ministry took ])lace. On July 23, the new finance minister, Mr.

Disraeli, informed the House, that in order to raise the necessary

funds to meet certain supplementary estimates which the incoming

administration had felt it their duty to submit to Parliament, tliey

had resolved upon relincpiishing the bill, which had passed its

second reading, for the conversion of cei'tain terminable annuities

towards the liquidation of a portion of the national debt. This

was the only alteration effected in the financial proposals of the

ex-ministiy.

We will now proceed to consider tlie subject of - Ic y Monoy

Bills, which are of three kinds, viz. Tax Bills, 3ilL: of
^^'"'*-

Supply, and Bills of Appropriation. All these bills have

a pecuhar form of preamble, which intimates tl X the

revenue or grant of money is the peculiar . ft of the

House of Commons, and such bills are invariably presented

for the royal assent by the Speaker of the House of

Commons.*

Tax Bills, for raising revenues to be applied towards

the services of the current year, are founded upon resolu-

tions of the Committee of Ways and Means.

In like maimer. Bills of Supply, or rather of Ways and

Means, authorising an advance out of the Consolidated

Fund, or the issue of Exchequer Bills, towards making

good supplies which have been voted by the House of

Commons for the service of the year, emanate from the

Committee of Ways and Means, in the way which has

been already described."

When the Conuuittees of Supply and Ways and Means

have finished their sittings, a bill is ordered, which enu-

* I

•Ilans. Deb. vol. cLxxviii. pp. 1471-b'500. See anfp, p. 515.
» Cox, Inst. 11J8. " See ante, p. 510.
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A pp/opria-

tioii Hill.
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mcrates every grant that has ])con made during tlie scis-

sion, ai)j)ropriates the several sums, as voted by the Com-
mittee of Supply, whieh sliall l)e issued and ap|)hed to

each separate serviee, and direets that tlie said supphes

sliall not be used for any other than the pui"[)oses men-

tioned in the said aet. This is known as the Consolidated

'Fund Bill, or, more generally, as the Appropriation Ijill.

By this aet, whieh completes the financial procecsdings of

the session, the supply votes, originally passed by the

Commons onl)'", receive full legislative sanction. The ap-

propriation is always reserved for the end of the session,

and it is irregular to introduce any clause of appropria-

tion into a bill passing through Parliament at an earlier

period/

])y constitutional practice, the Speaker of the House of

Commons, as the guardian of its privileges, is required to

take oversijjrht of tlie financial ])roceedinL^s of the ILjuse

during the session, and it is his duty to ascertain tliat every

bill for giving ways and means to the Treasury is kept

within the amount of the votes in sup])ly already granted.

At the close of the session he checks the final balance be-

tween the full amount of the votes in su])ply and th(>

ways and means previously authorised, and limits the fiiml

grant of ways and means in the Appropriation Act to that

amount.*

The constitutional rule, now so well understood and

acknowledged, ' That the sums granted and appropriated

by the Commons for any special service should be applied

by the executive power only to defray the expense of that

service,'* although not wholly uiu'ccognised in earlier

times,*' was first distinctly enunciated and i)artially enforced

soon after the llestoration. But it was not until the

* The Spoakor, in Mirror of Vnrl. mons Papers, 1857, 808s, 2, vol. ix.

1841, p. SYM ; niul soe Ilniis. Dfb. IMcm. on Financial Control, pp. 5,

vol. clxx. pp. 18U7, 1U14. lUit this 27, 7(5.

vviiH not forniorly llio caao: see I'url. * ;{ Ilntsol], 210.

Dol). vol. ix. p. 0;>2. ^ See I lai ".'rave's Jiulicinl Arjju-
* lioport on I'ub. Moneys, Com- ments, vol. i. pp. .'{07-402.
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Revolution of 1C.S8 tliat tliis <iXQat principle was fnially

established and incorporated into the system i»f ])arlia-

mentary <i()V'ernnient/ At this epoch Solicitor-General

(afterwards Ijord) Soniers and Mr. Sacheverel, by special

direction of the House of Commons, framed some aj)pro-

j)riation clauses with great care, which were included in

the statute 1 Wm. & Maiy, s. 2, c. 1, and are given in full

in Ilatsell, vol. iii. A])pendix, No. 15. Tliese clauses were

not formally repeated in subsequent ]iills of Sni)ply, but

they are referred to as to be 'put in force and practised'

in various succeeding statutes. Then(;eforth it became
the established and uniform practice, 'that the sums gi-anted

by the House of Commons for the current service of tiie

year should, by a special appropriation, either in the act

for levying the aid or in some other act of the same

session, be applied only to the services which they had

voted.' This doctrine has been enforced, from time to

time, by penalties imj)osed by Acts of Tarliament upon

ollicers of the Exchequer and others who should divert or

misap})ly the moneys granted to any other })urpose ; and

a violation of the same is a misdemeanour, that lias been

declared to be a suflicient gromid for a parliamentary

impeachment.*

The modern form of the appropriation clause, after

enumerating the grants of the session, and api)lying them

to their respective services, is as ibllows :
' That the said

aids and sui)plies shall not be issued or applied to any

use, intent, or purpose, other than those before mentioned,

or for the other })ayments, &c., directed to be satisfied

by any Acts of Parliament, &c., of this session.'"' Tliis

clause is invariably inserted in the annual Ap])ro])riati(m

Act. On two occasions, in 1857 and in 1851), where two

sessions were held in one year, it was omitted in the acts

of the second session on technical grounds, arising from

Form of

t]i(< a|)|im

pi'iatidii

oluutjo.

• n Hats. 202. rnpors, 18r,7, ee!>a. 2, vol. ix. p. m7 ;

" I/iid. 2()(>. Cases cited in aiul set; llan.s. Dob. vol. clxiv. j). I7K).

liord Muiiteajjle's Keport, Couimoiis '' May, I'rac. ed. 18(>{, p. 575.
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the fact of two rarlianients being ronvened in eaoli of those

years. ]iut, in point of fart, it lias been authoritatively
||

stated, that thoiiLrl deelarati )f
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constitutional

principle, the said clause might reasonably be inserted

in any Ap})ropriation Bill, yet that * it was in point of

law mere suiplusage, because the government had no au-

thority to appropriate those moneys to any other pur-

poses than those for which Parliament had ap[)ropriate(l

them.'"

The Appropriation Act also contains a provision, that

the expenditure for navy and army services shall be con-

fined to those services respectively, but that ' if a neces-

sity shall arise for incurring expenditure not provided for

in the sums appropriated ' for the said services, ' and

which it may be detrimental to the public service to post-

pone until provision can be made for it by Parliament in

the usual course,' application shall be made to the Treasury,

who are empowered to authorise such additional ex))eii-

diture to be temporarily defrayed out of any suri)luses

which may have accrued by the saving of expenditure

upon any votes within the same departments
;
provided

that the House of Commons shall be duly informed thereof,

in order to make provision for such deficient expenditure

as may be determined ; and provided also, that the aggre-

gate grants for tho navy and army services shall not be

exceeded.''

The manner in which the observance of the Appropria-

tion Act is secured, and the circumstances under which

any deviation from the strict rule of parliamentary appro-

priation is permissible, will engage our attention in the

next section.

It only remains, in this branch of our enquiry, to add

a few remarks upon the progress of the Appropriation

Bill through Parliament.

The constitutional restrictions upon the grant of money

« Mr. Gladstone, in Hans. Deb. vol. " 25 & 20 Vic. c. 71, see. 20. Sua

clxiv. p. 1745. Hans. Deb. vol. cxiiii. p. 003.
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Sea

otlierwisL' than tlirougli tlic Coinmittee of Sujiply, neces- Procciuro

sarily confine tlic action of tlie Hontic of Connnons in Applvlprlii-

respect to money votes to the i)r()ceetlings of this com- ''"i'
'^'"'

mittee, and to tlie decision n]K)n their resohitions, wlien various

reported to the House. A motion to adih'ess the crown, "'"««*•

that a vote whicli had been rej)orted from Committee of

Supply, and a<ijreed to by the llt)use, shoukl not be ex-

pended, was dechired by tlie Sjxaker to be irregular and
out of order.^ Technically, such vote could, of course,

be struck out of the A})j)ropriation Bill.' But in practice

this Bill has been delined by Lord Palmerston to be
* simply a form that is required by the Constitution, and

not a Bill to give rise to any discussion.' And while he

did not ' dispute the power or right of the House to make
any alteration it pleased in a Bill as it passed through its

several stage^^, it had never been a custom, by alterations

in the Appropriation Bill, to rescind the previous acts and

votes of this House.'* Amendments which did not afl'ect

the determinations of the Committee of "^ujiply have,

though very rarely, been made in the Appropriation Bill

during its progress through the House.**

It has also been ruled that debates and amendments

upon the several s^?.ges of the Appropriation Bill are to

be governed by the same rules as those ap[)licable toother

Bills, and must therefore be relevant to tlie Bill, or some

part of it, and should not be allowed the same latitude

as that practised on going into Committees of Su[)ply and of

Ways and Means.' This rule, however, does not preclude

a member from bringing a question of tbreign or dome^-tic

l)olicy before the House, upon the motion for going into

committee on this Bill, or upon the second or third read-

ing, if it be a question that ' arises out ' of any of the votes

thereby ai-Dropriated.'

• Hans. Deb. vol. clxiv. p. 1500. 22, 1858.
' Ihiil. p. 1502. ' Hnns. Del), vol. oxHli. pp. 500,

8 Ihul pp. 1750, 1751 ; and seo Oil ; Ihid. vol. cIxx.y. p. H.'W.

vol. clxxvi. p. IdOO. J Ihid. vol. cxliii. p. 043 ; vol.

" Seo Couiiiiona Journals, July clxxvi. p. 1859,

VOL. L MM
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Ill 1803 the Chancellor of the Exchequer (Mr. Glad-

stone) introduced the [)racticc of submitting to the House,

upon the third reading of the Appropriation Jiill, a recti-

fied statement of the estimated revenue and expenditure

for the cn^uini' vear. lie pointed out the altenitions

whieli lijid been made in the original estimates since tiiey

had been introduced, in conse({ueuce of certain items of

revetuie which had been asked for by government not

having been granted by the House; and noticed the ell'eet

t)f cerUiin items of ex[)euditure which had been autho-

rised pursuant to sujiplemental estimates ui)on the general

])alance, as stated on the o[)ening «)f the budget.*" ]n iSOj

Mr. Ghidstone made a simi'ar statement, upon the motion

for going into Conunittee <«n the Approj)riation Uill ;' hut

not in 1(S05. On July 23, 180(1, Mr. Disraeli informed

the House of the aUered j)osition of the pubUc finances

since the budget of his predecessor in olUce had been

sul)mitted.

On account of the formal character of the Appropria-

tion Hill, it had been customary to ;il)stain from |)rinting

it lor the use of members, liut as coinphiints were

iniide of alterations in the wording of t!ie Uill havijig been

occasionally made which wei'e unknown to mi'UilH'rs

generally, it was resolved, on >[arch 24, 180.3, that

heneeforth a sudieieiit mnnber of copies of all Ap|)rop!ia-

tion Uills should be printetl, and delivered to members

apjilying for the same, in time for consideration before

the coMuni'tal of sueii Jiiils.'" In 18(1.'), the Aj)|)ropriati()n

iiill was presented to the House in a nuich im[)roved

shape.

When the Aj)proj)riatlon Dill has passed both Houses,

and is ready for ihi; royal assent, it ir, returneel into tlu;

chargv' of the C'onnnons until tlu^ tirae ap])ointed for the

prorogation «)f rarhameiit, when it is carrii'd by the

Speaker to the bar of the House of l\'ers, and theie

' llaiiM. Dflt. \h|, clwii p. IJOS.
' ILiil. vol. clxwi. p. 1S.')7.

'" Hn'tl. vol. olxix. pp. ".'{0, ISO'l.

" JItid vol. clx.v.v. p. 717.
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received by the Clerk of the rarlianicnt, for the royal

assent. When the sovereign is present in person, the

[Speaker prefaces tlie dehvery of the Money IJills with a

short speecli. ' The main criterion by whicli tlie topics

f these speeclies have been selected appears to haveol

been the political importance of the measnres which have

employed the .attention of the House of Commons durini^

the i)receding session, unlimited l)y any consideration of

their progress or their failure.' Even ' the peculiar privi-

lege and concern of the House of Commons' has been

noticed in such addresses.* On one occasion, some observa-

tions of Sir Fletcher Xorti)n,in his speech on presenting the

Su[)ply Bill, became the subject of remark and com})Iaint

in the House of Commons, on account of their uncourtly

style; but his friend Mr. Fox, having come to the rescue,

>Sir Fletcher was formally thanked by the House for his

speech. '' At the close of the Speaker's address, the

j\loney Bills are tendered for the royal assent, which they

leceive bc'fore any of the other JJilis awaiting the royal

sanction, and in a [)eculiar form of word<, which acknow-

ledge the supply to be the free gift of the Conunons.''

Any deviation from the constitutional rule of |)arlia-

nuMitary appro[)riation of supplies granted for the public

service is to be regarded with great jealousv.'' Never-

theless it will sometimes oecur, as wlit'ii a ministerial

crisis has necessitated a speedy dissolution of Farliameiit,

° Sp«'iil«>r Al)1)nU, in (l.'f.nco of a > Mny, Pari. Pmo. od. 18(Ja, p .*,7({.

spcccli iiflii.s own, (liliviTt'd in l^*!.'}; ' Sec the iiiitii'ciliii)_'s luul, in Imlli

I'.irl. Pel), vol. xxvii. pp. 47!», l>'l. IIoilscm, rvlicii at a pcridd vf ])iiMic

.May, ri'l't'iTinirlo tliisdi riiicc.cliarac- oiiifiycncy, in 17.'U, tlic ('ciiiiiihiiih

(ri'i.-'c.s Spi'iiKcr .\l)lM)tt's ."pci'c'i aM wcro iiidiiccil to cinpowHT tlic crown
'an act ol" iiidiscri'tioii, it' not dis- to apply out of tlic aids of tin' year

order, 'vliicli pluc'd him in tlio niicli snniH us tin; cxijfciicv of pnhlic,

awkward position of dcfi iidinir liini- allidri^ nii!.''l,t icijiiirc Tim .Act 7

Sppoch
of Iho

Sj)(>akor on
jircsciitiiig

Moiu>y

HiilH.

self, in tlic chair, from a projioscd

votcof cciiMin'. I'roin thiMcniharra^H-

mcnt ho wiiHdtdivcrcd l)\ th(<kindncH.i

(ico. II c. ll?, sec. 1"J, coiitaiiiiii)?

tlii.-i provi'^ioii, was protested apiin.Ht

l»v the l|oii>e of I.ordrt, and is rcn-
of his iVieiids, and the frood lcidiiii.'of mircd hy llat.-cll n.s a nieiisnrc en-

tile lliii.-c, nilhi r than hy tlu' cnm.
)detenc,s,sof hi.s own defence,' ConMt.

Hist. vol. ii.
J).

;t7(5, M.

•• .May, Const. Ilil. vol. i. p. l'()0.

tirelv .•<llh\crsive of the rules of

I'artiaiiient in the arrant of sn])]ilies.

'{ Hats. pp. ItM), _>l;}.

.M M
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Volrnof
crcilit.

or when military operations on a large scale are about to

be undertaken lor the defence of tiie empire, or the pro-

WhotluT
HU|>|>1_V in

votc'il ni

hliic or In

(Ictuil, an
Appi'npr'ui-

tinii Act iri

f<|Uiilly

noi'ONsiiry.

No Appri)-

prill) lull

Art ill

17MI.

secution of a foreign war—that it is deemed expedient U^

entrust the govermnent with means for carrying on the

public service, for a limited period, by votes of credit ibr

large sums, instead of by specific "ppro[)riations fi)r the

several branches of public expenditure, as in the case of

the ordinary supplies. But this j)roceeding is only jusli-

liable upon occasions of great and unforeseen e'rx'igency,

which do not admit of delay ; or which may render it

inexpedient for the House to commit itself to the details

of expenditure included in the estimates prej)ared by an

existing ministry Avliose tenure i>f ollice has been con-

demned. It is incumbent upon the House, under such

circumstancL's, to limit th(» sup|)ly of credit to the bare

lUM-essity of fhe state, for the period wiiich must ehips<!

before the reassembling of railiameiit ; and (o reqiiiic

the sums so grunted to be pro[)erly accounted for at the

earliest possible [)eriod.*

But whether the sup[)lies are voted in large sums or iu

detail, it is equally necessary that they should ho included

in an Act of Appropriation, whereby the saiu'tion of the

three branches of the legislature is given to the expendi-

ture of the money voted by th(^ House of Commons.

In 178t ft <'nH{) oc'cuiTcd wliioh it wnB feared would hiivo lod to

RoriouH oonst'fp'.ciK'i's. Tlic prinio iiiiiiiNtcr, Mr. Pitt, was in !i>

minority in tlu' Hoiui' of Conimons, and it wiih well known timl ln'

>viH oidy waiting'' for the sii)i|ilics in order t(i dissolve Parliament.

The esliiiiiiles had pasKcd throiiy;)! the Coininitlee of Sii|i|ily, wlien,

on .tanuary VI, llio Ifoijse of C'onnuonH resolveil that any |iid)Iio

ollieer who, in I'elianee upon ilio votes in supply, should cause to ho

paid any sums of money for the ])nl)lie service, after the piorotfalion

of Parliinnenl, and without the express authority of iin Act of

Appropriation, wcaild ho f^uilty of a ' hi^;h erinu^ and niisdenu-inioi',

a daring breach of a ]iul)lic trust, dero^nitory 1o the fundaincntid

privile^;i'S of Parliiuneni, and sid)versiv(i of the cun.-<(itutiou.'

Nevertheless, the; prorogation luid dissolution of l*iirliiitnent took

place Is'lore tho passing of the Appropriation Act. The new llouso

• Sec lUitv, 11. \m.
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of Commons was favonmble to iNfr. Pitt's iKlmiiiistrntion, niul it

appearinf,', by rotui'ns rurnislicJ to tho House, tluit ministers luul

abstained from usini; any moneys not aetually jj^rantetl by law, but

8Ueli as tiio exigeneies of the Htate inijieratively ri.M|uli'eil, no I'urtlier

j)roc(!edin^s wei*e had upon tho matter.' The supjilies in (piestion

wore however ro-vuted in the next session, and ineluded in tlio

Aj)proitriation Aet L't (jeo. iU. sess. 2, e. -l-t.

There have been only one or two otlier instanecs since tlie i-cvolu-

tiou of tlie pruroj^ation of I'urliument bifore an Aet of Appropriation

had been passed. One took place in lW7, wlu-n a )jew rarlianicnt <>riiil8<t7.

which hail been in existence oidy about four months was dissolved,

in the midst of tho session, for the p»ii'j)ose of strengthening; tho

^'overnment by an apjieal to the country on the (pu-stion of tho

iioman Catholic claims. Un this occasion the onlinary supplies liad

been voteil by the House of Commons, but 'the Irish ^biniy Hills

had not been passed,' and ' none of tho sums which had been v«>t('d

for the public service were appropriated, Ibi- no Appropriation Act

luid bi'en passed.' The dissolution of Parliament lualcr tln'se cii--

cumstanees was severely commented upon by constitutional autho-

rities in tho new Parliament." Tho Chancellor of the Kxcheipier,

in defending the course pursued by ministers, dcclai-ed that du"ing

this interval there had been no irregular issue of public money, for

(hat ' tlie public (.-xpcndituro had been nuiinlained out of I he sinus

appropriated by i'arlianumt ;' clauses of approprialitm having bci-n

inserted in certain Jiills passed in the jtrevious session, although

there had been no general Appropriation Ari. 'In the issues that

had taken place, therefore, the government had acted according tt»

law, ami under the authority of Parliament.' * On the death of

(Jeorg«f HI. in lH20, tho Commons, in anticipation of a dissolution o. ;„I«2u.

of Parliament, voted certain temporary supplii'S, which wore not

t ppro|)riate(l by Ai't of Parliament in that session. O'ljeelions were

raised to these votes in the J louse of Lords, as being an inlVinge-

njoi't of tho right (»f their hordships to assent to the grant of supplies
;

but it was ultimati'ly resolved 'that this House, from tho stale of

public business, actpiiesee in these resolutions, allhough no Aet may
be passed to give them elleet.' * Again, in 1^:11, owing to the ex- Orin l.s.ll.

citenn.'nt oecasiomul by the rejection ol'the Hel'orm Mill in the House

uf liords, Parliament was hurriedly dissolved in April, lu lure tho

passing of an Appropriation Aet. The new Parlianu-nt met on

Jiiiu' 1 1, when all the grants of the formi'r si'ssion were re-votid in

Committee of Supply.

"

•alfatHr'II, 'JO<V 2W. S.... thfl " Purl. n-l). vol. ix. p. «JH.

roinuicatH nml e\i»ltuiiili us nf Mr. * l/>iil. p. <i''tl.

Pencvftl, ("li/uit'i'll'>r of tint Kx- • Ilium. l»ob. vol. xlj. pp. ]t\.V-

eliiMpHT in l"«t7, on thin cusu. Purl. hM.
\kh. vol. ix. p. O.n. • Mii)'» I'rae. ed. 18(W, p. /i.lJ «.
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B. Ab io Pariiamenldiy Control over the hsu.' "k/ t\ctfnti'

ditnre of Public Money.

Tiirwa- Having oxpljiiiied tlie constitutional pitut'ilurc in ,v-

coMtry f^pwl to tilt' grant of public money loi' the service of the

ov.i issue state, we have next to consu
n!l<i rxpcll-

ler tl le rc'n ilations u hiell

(lit<

lU'illfV,

f liave been esttiblislied by law ibr the purpose of preventing

tlie illegal issue or expenditure thei'eof.

Sii'ange as it may appear, ' there has always been a

marked contrast between the jealous suscej)tibility dis-

played by the House of Conunons in asserting tlii-ii-

exclusive right to grant the snpplies, and the indillercnce

with which (until very lately) they have abandoned the

fnial a])propriatioh of the supi)hes, when granted, to tiie

unchecked discretion of the executive Lrovernment.'
*'

At thlie present tune, liowever, the constitutionn! control

of l*aiTiainent over the public expenditure is cx'-rciscd

with great vigilance and ellect. In the fuKilnien* <>:' this

inipoi'tant fimction, the House of Conunons is ass';.-<ied by

three distinct tribunals, each of which has appropiiate

dnties to discharge. These are : 1. The department of

the l''xchef|Ui'r and Audit ; 2. The Treasury ; antl ii. The

Standing Connnittee on Public Accounts. Tlie ("pliere of

Unction which Ix'longs to these several departmenls has

recently engaged the attent'»'»i of rarliament and of the

executive gove.iiment, ai i still, to sonu> extent, in

pi'ocess of adjustment. I'm tlu' relative j)osition of each

towards the otheis will Ik* a|))>arent, as we proceeil to

consider their icspectivc functions.

The subject will naturally divide itself into four heads.

1. 'i'he control which is exercised over the public revciuie,

its I'cceipt, custody, and issue, by the department of

tlie I'xchctjuci' and .Audit ; an ollice which has been

newlv Ci.UN(»lid;ited and rc"iuliili'(l by tlie Act 2'.) ^"^' .'HI

Vict. c. .*!'.), passed in iSdIi. li. The control which is

r>vci\ i-c
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THE dei'art:\[ent of excjikqi-er and audit. 5;t5

/' ,< -ll'li-

' of (llf

wliicli

vcntiiiL'"

?X'i\ iscd over cvciy l)raii<li of tJio iJiihlic exj)oii'litiiro

of the Lords Coniiuissioncrs of ]ier Majesty's Trci^sury.

3. The operjition of the systcip. uj' Audit, \vl;ieli is 'lo^v

a))])hcal)le to all accounts of past '>\))eii(lUiii(', in every

d(!))artineiit of state. 4. Tlie sujJLi'vision over the; issue

and expenditure of ])u])He money whieli is exercised l)y

the StandiniX Committee on Public Aceount^

rr

been a

ity dis-

thc'ir

erencc

ned the

, to the

eontrol

<'reised

of this

sled by

•oj)!ia(('

lent of

;}. The

here of

Its lias

of tlie

eiii, ill

)f eacli

;eed to

heads,

venue,

ent of

1 been

il' :]()

lii-h is

])iil>lic

iiiuni'V ]<y

till' Kxi'lio-

i|M( r (|(-

|>iiilnii'iit.

1. 2'hc Cuiitrul iivcr (he J'lihlic Ji'cmine hi/ the J>ejmrli)inif of J'J.c-

cheiiuer mid A ml 11.

The check u])on uiuuithoi'ised expenditure is jnimaiily ronimi

efTected by vestin<,' the jjower of issue in tlie ]'Ache(piei', "^'''''o

an oflice wjiich is quite indcju'ndent of the Treasuiy. and

is ])resided over l)yaConi])trt)ll(r--Cicncral,\vho isai)pointi'(l

duiin_«r fjood lu'haviour, and is in fact a i)a!liam('ntary

olPicer, resi)onsil)l(» to both Houses, and liable to impeach-

ment, as well as to dismissal, upon their joint address."

The oflice of the Keceipi of Her Majesty's l']xclie(iuer

has, from time innnemorial, been re;4!iided as a check

\ipon the Treasury, and a i)iotection i)oth to the sovcreinrn

and to the sidyeet, in the custody and payment of the

public money. The whole revenue of the i;ountry, with

the exception of certain deductions I'rom the gross

receipts wliich are authorised by law, is re(juired to Ix?

])ald diivcily into the ]!laidv of J'jiL:lan(i, or of Ireland, to

the 'Account of llei* Majesty's l']xclie(iuer
;'" and from

this oflice authority is j^iven to issue money, in conformiiy

with the approi»riations of rarliament. The Comptroller-

General himself has no ])o\ver oi' makiuLr issues Ironi the

]5ank ; his duty is confined to the liiantinu' <'f credits, or

• Act 4 i^ Tj Will. IV. c. IT), M>c. An.l m-.- ii d.lmto in 11m« liriii.^f. of

2. 'I'lii.s Htatiilf, iiiiiliT whirli tlm ( '(iiiiiiitnis.dii tlnolV <• ul'i
'

|ilri)l|.r

nncii'iit {<t!ict' (if llio K.v('li('<|ucr wiw of iIm- J',.\tlii'ijii.r, uii J'""lininry '21,

rt'iiiotlt'lliMl iinil rrfoniii (I, \vii.>i jutfJipd ]s4').

al Ihi' rt'cniiini' iniiilioii of a «'>in- • 'rnaoiin' Mitiii(»>. Id'cstiilur 'J.'l,

mi."<Kir.ii nl" liiiinirv inl*t tlif riililif JSoH. CuiimM.iis I'm jut.-*, JsiM>, vil.

AcfuiiiiN, ill \x\\. \W\\ Com. I'll x.v.vix. i>t. I, p. 171.

I 'lib. Moiirvn, lt*^7, Ajipx. p. 70.
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making transfers to tlie accoiuits of persons namctl in tlie

Treasury warrants, lieturns arc made daily to the Trea-

sury, sliowing all the sums ])aid to the Exehecjuer

account at the banks aforesaid. '1 liese banks also send

to the Treasury daily accounts of their receipts and

issues, in pursuance of Exchequer credits and transfers.

With this coniplete information, the Treasury can (exer-

cise a daily check overall Exchequer transactions; whicii

lias heretofore rendered it unni'cessary to subject the

Exchequer accounts to the special examinatiou of the

Board of Audit."

The functions of the Exchequer, as defined by the

CoinniissioiuTs of Public Accounts in 1831, consist in

—

(1) the receijit and safe custody of the public treasure;

(2) a control over the crown and its ministers in rehition

ther(?to
;

('J) the duty of record."

Eormerly, the exercise of the functions of the Exche-

(|uer was a very coni])lex alliiir, owing to the excessive

nuinbcr of oflicers, am! the cumbrous forms which had to

be resorted to, in order to put its authority in operation.

liut in 1<S;U, })ursuant to the recommendations of the

conrnissioners aforesaid, a .statute was })assed whieh

alxtlishod several of the subordinate ollicers, sini]>lilied

the niaciiinery of business, and transferred to the Comp-

troller-General fdl .lie ])i'escriptive ])()wers and duties jae-

viously exercised by oth.er functionaries in this department.

The essential ])o\vers which are now possessed by the

Exchequer have been thus desci'ibed—'It is the great

conservator of the revenues of the nation. It docs not

exercir'' any authoriLy over the administrative depart-

ments of receipt, nor over the depiutments of payment

fu;'tj.er than to guard against the illegal ap[)lication of

*• Com. r",;'*ri<. 180^, vdl, xxxiv. ])v tin* f'ltmnii.isi hktm of AmVit.

pt. i, ]>.
1"'.''. K'«<iiiil ]{r]>. Com. IJfj). Colli. I'lil). AccIh. ( I'-xfliciiutr,

I'lil). An'u*. \^m., p. '->.•>. Hut uii.l.'i- \-.'. Hill). \m\. livid. I'll, ikr.

till- llxj'lHVjtur nnd Aii<lit Act of • Ifi-p. Coin, of I'lil). Ac iitM, on

lsi'.;5, tlio 11 ouutH of iiioiiry itaiil tlic Ivvcliccjucr, Cniiiiiioiis 1'h|1' i'm,

i. lollic l'',xcii«<|in vmuNtbti'.vanancil IK'U, vol. x. p. 10.
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ftiiy portion of the public inromc. The con.«<tituti()nal

functions of its oilicers, who hokl their situations for life,

are to provide for the safe keepiiij^ and })r()i)er apj)ro[)ria-

tioii of the public money. For this purpose it is charged

with the rec(;i})t of the revenues, which are vested in its

name, and de])osited in its care, until Issued under the

authority of rarliament for the service of the state ; and

it is armed with a i)ower of denying its sanction to any

demands U])on it, from whatever minister or departnuMit

they may be made, unless those demands are lound in

accordance witli the determinations (jf the legislature.'''

Moreover, the odice of Comptroller ot the Exche(]ucr

renders it absolutelv necessary that rarliament should be

assembled at least once in every year, and that it should

not be prorogued before the i)assing of an Act of Api)ro-

priation ; because it is the duty of this high fnnclionary

to refuse to ])ermit the issue of any ])ublic money except

under the authority of an Act of rarliament.

In the year 1857, Sir G. C. Lewis (the then Chancellor

of the ]^xchequer) laid before the Committee of the

House of Commons on Tublic j\Ioneys a ])roj)osid that the

olHce of the Ueceipt of Her Maje-ly's K\che(juer should

be abolislied, ami its functions of contiol transferred to

the Commissioners of Audit, with additional ])owe]s
;

in order that one de})artment, responsible to rarliament,

and re})orting diiectly to Parliament, should henceforth

control the original issue, and, both by concurrent and

final audit, superintend the ai)plication of the ))ul)lic

moneys to the services for whiili tluy were voted by

Parliainent." This ])roposal, however, drew forth a strong

remonstrance from Lord Monteagle, the then Comptroller

of the Exchequer, who pointed out, in an elaborate

I'ropoHfd

union (if

tlif Kxciio-

(jiicr iinil

Audit,

' Ili'p. Com. on Tub. Moneys, the Mxclii-quf r, wliich nro nut nin-

(Joninnms I'liptrH, \f*M, vol. .\v. ttriiil lo the proMciit in(|iiiiv, aro

Kvid. ]). 'J ; Mem. on l'"iiinnciiil Con- dcwrihcd i-i Mnrrnv'H llund-ljonk of

ti-ul, ('oininoiift PajxirM, lsr)7. Sess. L>, Chnich and Stiilc, y. ]:\').

vol. ix. p. 7r>; Act 4 iS; 5 Will. IV., •• Ufp. Com. Tub. MonojA, iSftl,

c. 15, 8uo«». 11-13. Olla-r duties of p. .'14.
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iiuMnonindiim, tlic l)(.>noficial results of Exclicqucr rontiol

(»v('r tl»() issues of ])ul)lic money, anil the coiistitutioii;il

iuijK)rtauce of liis oflire in tlie guardiansluj) of tlie ])ul)rK'

revenues. This induced tlie <xovennnent to abandon

their scheme, imd led to the withdrawal of resolutions

for the abolition of the Exchequer ollicc which had been

submitted to the committee/ The committee, however,

reconnnended the reorganization of the Board of Audit,

with higher ])owers, so as to make it raidv with the ])rin-

ci])al dej)artments of state, and to interpose an effective

check on existiuL? abuses, therein' renderinjz the conti-ol

of rarliament over the details of the public expenditure

elTectual and complete.'^ This recommendation was not

regal ded, at the time, with much favour, either by the

government or by the TTousc of Connnons.''

Pariiiilly But iii 1 SOT) Loi'd Moutcagle announced his intention

iHOo'"^'"
'*^' I'^^'t-Jii'ig i'vom cilice. Whereupon the administration

submitted to Parliament a Bill to unite the oHices ol

Comptroller of the l^A'chcquer and Chairman of the Board

of Audit, which became law.' It was alleged, in behalf

of this Jiill, that while ' ]'Achequer control had become

inellicient, anomalous, and unreal, to a very great degree,'

and not sudiciently im])ortant to justify the maintenance

of a separate establishment,^ it was not intended to alter

th' duties then ])erformed by the Comj)troller of the Ex-

chequer, but merely to assign the same to the ChairniMii

of the Board of Audit until Parliament should be enablecl

to consider the question in all its bearings, and to decide

whether any further clumges were desirable. Meanwhile,

the Chairman of the Audit ]3oard, in holding both olHces,

would be elevated, in point of salary and tenure, to the

liighest i)()sition of dignity and inde])endenco.

A very short time suHic(;d to satisfy the G ^vernment

n

• Hqi. Com. Pub. Monoys, IH.")?, Haiifl. Dub. vol. clxv. jt. I't-iO.

p. 10. ' A.-t L'H ^: -3) Vic. c. U.J.

K ///iV/. p. 5. J Ciuuic. of Ivxclieq. Ilaus. D.I).

'' C.iuMiions Deb. Mnrch 11, 1802; vol. clxxx. p .'10.1.

as to the

Accordii

brought

of the I

(he(pier

custodv,
•

the audi

to the B

it was s\

commit

princips

and of <

reported

and witl

standi n

re])orts

counts, {

the A])]

which it

larly ivH

Kxcherp

both llo

ing the

session,

and bee

Su(>h

the con

relation

apj)ropi

change

were fi

the altt

are cor

As 1

cheque



TIIK EXCHEQUER AND AUDITS DEPARTMENT ACT. 539

tiilioiijil

i ])ul)lii'

(1 Ih'l'h

as to tlie nocessitv for furtlier Icurislatioii on tliis subject.

Acrordingly, early in the t'ollowing session, ii J 5111 was

brouglit into the House of Connnons, by tlie Cliaiifellor

of the Excliequer, to consohdate the duties of the 1'a-

(liequer and Audit de])arhnents, to re<;uhit(; the receipt,

custody, and issue of public moneys, and to provide for

the audit of the accounts thereof. This Dill was refei'rcd

to the Standinf^ Committee of rublic Accounts, by whom
it was subjected to the most careful examination. The
connnittee took evidence in rc</ard to the Hill from the

principal oflicers of the ]5oai"d of Audit, of the I'Achequer,

and of other administrative departments. Finally, they

reported it to the House, with considerable amendments
;

and with a leeommendation that, when it became law, a

standing order should l)e adopted, reiiuiring that all

re])()rts on Aj)])roi)riation and Consolidated Fund ac-

counts, and 'i'ri'asury nunutes to extend the principle of

the A])])roj)riation audit to other services than those to

which it has been heretofore a])j)1icable, should Ix; regu-

larly referred to the Connnittee on Public Accounts.'' Tlu;

Exchequer and Audits l)e])artment ]Vdl passed through

both Houses with very little o])i)osition, and notwithstand-

ing the change of ministry which took ])la('e duiiiig this

session, it was iVeely accepted by the new administration,

and became law.'

Such of the ])rovisions of this Act as materially modify

the constitutional ])raetice which heretofore j)revailed in

relation to its subject-matter will be noticed in their

ni)proj)ria.tc j)laces in this section. Jiut beyond the

chanj^e ell'ected by the consolidation of two ollices which

were foi'uierly distinct, and of widely diirerenl importance,

the alterations made by this Act in the existing practice

are comparatively few, and of minor consequence.

As regards the receipt of public moneys by the Ex-

chequer, no change in the existing regulations has been

ICxclicqnor

tiiid .\u(lit

(lf|iiiit-

niciits con-

8oliiiHt<'il

ill 1800.

rovisiotlHT

ill till' lii'W

CiiiiMilida-

tiou Act.

Aw H'^rardH

I'll! ijit of

* Sprciiil ]{('p. Com, I'lil). AicoiintH, 1800, p. iii.

' Act 2U & 'M Vict. c. aS).
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made, except to render it eoinpulsory iipon the govern-

iiieiit to ))ay to tlie Kxchequer account the gross revemief,

after dedu(.'ting certain cliaiges enumerated in section 11.

But this ]iad been already the practice, under tlie au-

tliority of a Treasury minute, ever since tlie year 1854,

^vhen the chai'ges for the collection of the revenue were

first voted.™

As regards the custody of public moneys in the Ex-

chequer, the new Act introduced no change whatever.

It requires all ])ul)lic moneys to be paid, as heretofore,

to the account of the Exchequer at the Bank of l^ngland,

or of Ireland, and to remain there, subject to the j)ro-

visions of the Act. The moneys are to be placed to the

account, not of the Treasury, or of the govermnent, but

of ' her Majesty's I^xchequer,' as repn^senti'd by an inde-

pendent ollicer, called the Exchequer and Audit Com-
missioner."

As regards the issue of ])ublic moneys from the E.\-

chequer account, there is substantially no dilVerence in the

control to be exercised by the Excliejuier and Audit (Com-

missioner over the issues, over that which hei'etofore

l)revailed; but there is a dilTerent machinery resorted to,

as will a})pear from the following accoimt of the succes-

sive ste])s required to give eflect to a parliamentary Jip-

propriation.

1. It is necessary that there should be votes of the

House of Connnons, in Connnittee of Suj)[)ly, gi-anting

money, for certain specified services, to t!ie crown.

These votes to be subse(|uently confnined by the Apjjro-

priation Act, and .substantiated by an Act of Parliament

placing at the disp<3sal of the Treasury ways and means

to satisfy the same. 2. One or more lo^'al orders, autho-

rising the Treasury to ni)ply the su|)plies granted to her

Majesty (by the Ways and Means Act covering the same),

in conformity to the votes of rarliament in the Appropri-

•"StM- initr, p. 470; I{..p. Com. IHll, IPOrt. "RviM. 10-10.

Tub. Accttt. uu Exchui^. and Audit * Ibid. K\ id. ^7-41.
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Miou 11.
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ation Act." 3. To enable the Treasury to meet tlieso

j)ayinents, it applies to the Controller and Auditor General

lor a general credit, to an amount not exceeding that of

the available ways and means, and in a<:cordan('e with

tl le votes in supply wncreuDon tlie saiid oil U'er L'rants to

the Treasury credits, on the Kxchecpier accounts at the

IJarik, not exceedinj' the amount of the wavs and means

granted by an Act of rarliament.'* 4. This having been

obtained, the Treasury will then operate upoji th.'it cri'dit,

by transfers to the raymaster-General's account, to enable

him to meet the payments for the difl'ereiit service^.

When the Treasury have issued tlieir daily orders to the

IJank of England to transfer money to the rayniaster-

General's account, the ]5ank is required to advise the

auditors thereof immediately, in order that they may
have th<i materials for checking the accounts whicii they

are called upon, by the audit chuises of the Exchequer

Act, to check before they are submitted to rarliament by

tlu; Treasury.''

])y tlu»se constitutional forms, the princij)l(« of the

monarchy is asserted as fully, in resj)ect to the issue of

moneys voted to the sovereign for the [jublic service, as

Ikfoimri'lii-

ciil |>riii-

fi|)li- fully

iiHHurtetl.

° The onlere aw iimliT the roviil

»>li:ii-iiiimiial, coimtfisi^riKil by llm

Fi<ml« nt" tlio Titiu-^iiiy. Kormorly

tliM royal autliorilv wa." roiivcvtid by

a writ umlor tlio ('rivy Soal. f)uiiiig

tlif iiicnlal iiicapnciiy of (leorf;*! III.

tilt! (Ii'jiuty clcrliH oV tli» I'rivy Seal

tlccliiu'd tit prciiaro warrant"* to jiass

tlio iVivy Seal tor tlio want of » war-

rant ^iJ:n^ll by tlio kinx liinisclf ; ami

tlio auditor of I'Aclioqnor rofnsod to

iflsiio nionoy iiiulorTroasiuy warranto

nioroly. Iliit the (liHiciilty was ovcr-

foiiifby both IIousoh <»f rarliaiiiont

a^rt'cinj.' to rosolntionH aiitliori.-*in<;

tlio I'lxthoquor to oboy tlio TroiLsury

wnriants. (May, Const'. lli"*t. i. 17l».)

lU'foro tlio piLSMin^ of tho Kxclioqin'r

Act of IWJCf, tlio royal ordorn wen'

addroMsed to tlin Comiitrollor of tlio

Mxchoiinor, autliorinin^' liiin to i.s.stio

tho full aiuuuiit of tho supiilics voted,

on rocoiving' diroctions from iho Troa-
hiiry. TIiIh nocossjtutcd a 'IVfU'^my

warrant to tho Jvvohcqiior, dolo^'aliii)^

authority to tho Scontary of tho

Treasury to apply, from timo to tiiuo,

for tho insitos ro({tiir( d ; and an
i.Hsuiii^.' lottor, fnuu tho Socntary to

tho I'lxchtfjuor, dirfitiii;,' that tlio

snocial issuo roiiuirod Mlioiihl bo
placovl tothocrodil of tho I'ayniaslir-

(b-noral. Tliis is now uiucli simpli-

(iod, and tho royal ordors aro .s^nt lo

llio Troaniiry diroot, booaiiso tho way.s

and monns aro ^'rantod, by tliu Ait,

to tho l.onls of tho 'ProaMirv.
r Act 'JU k ;iO \'irt. c. :\U, «>p. IT).

T Hop. Com. rub,. AcctH. (I'lxchofj.

and Audit Hill) iHiUi, IMd. I'.t, (L'-

(tt, comiiai'od with tho Mem. on
I'inancial Control (Commons I'aprrs,

l8o7, w>8. ii. vol. ix.) pp, W, 7'.'.
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by the use of the sign manual in all other affairs of state

:

and tlie independent control of the Exchequer is main-

tained l)y the power of suspending or refusing the grant

of credit to the Treasury until, in the words of the Act

4 & 5 Will. IV. c. 15, sec. 11, the Comptroller-General

shall have first satisfied himself that ' tlie royal order has

been made in conformity with, and has not exceeded, the

amount of tlie grant of Parliament.' Nor is this a mere

fiction. The control of the Exchequer was exercised in

upwards of one lumdred cases, between 1834 and 1857,

and has proved eflectual for the purposes designed.'

Tliere is a difTercnce in regard to Snpply charges and

Consolidated Fund charges. The actual amounts of the

former are specified in the votes, and in the Appi'opriation

Act. The amounts of tlie latter are not specified in the

Act, and must be made up by the Treasury. Before

tlie Exchequer ])erinits the insertion of any new charge on

the Consolidated Fund, the warrant or other instrument

creating the ofiice, or making the grant, is cnlled for,

examined, and recorded. If found correct, the charge is

allowed ; if not, its amount would be deducted from the

total, and not issued.^

Monoy '^^^^ Exchequer and Audit Act of 18GG expressly for-

oniytoiio
]jjjg ([^Q Treasury, or any subordinate authority, from

du'ectmg the payment oi expenditure which has not been

sanctioned either by an Act whereby services are or may

be charged on the Consolidated Fund, or by a vote of the

House of Commons.'^ The ways and means are general,

and may be a])plied to any services voted. But no

money voted can be issued until the Ways and Means

Act is passed ; and the amount of supply voted is limited

in tlie issue by the nniount of ways and means. It is

only by authority of the Ways and Means Act—which

always contains a clause stating that the Avays and means

' Sco Mem. on I"n. (oiitrol, pp. * ^[(•m. Fin. Conlrnl, p. 78 ; T'op.

78, 80, S4, 114. And SCO lioal ."Mont- Coin. Pnb. Accts. (Exchoq. l>i!l)

I'iT'lo'rt ]''v. boforu Com. on I'nh. I'cVtC), l-lvid. 17-'i-18().

Mmity.-*, Com. rupery, 1850, vol. xv. ' Act I'l) & ;50 Vict. c. 30, sec. 11.
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therein granted may be applied to any services voted by

the House of Commons—that the resolutions of supply

can be acted upon."

In case of a deficiency of funds to meet the permanent

charges on tlie Consolidated Fund, the Act of 1800 em-

powers the Treasury to apply to the Bank of England to

make advances to the extent of that deficiency, on the

security of Deficiency Bills, which are chargeable upon

the growing revenue of the quarter. A similar provisi(3ii

is contained in the Ways and Means Acts, in respect to

services to be provided for by tliose Acts. The only

point wherein this differs from the old jn-actice is, that

formerly such Bills were issued by the Exchequer, l)ut

now by the Treasury. Under no circumstances would the

Comptroller of the Exchequer grant a credit in excess of

his balance at the Bank.^

To revert, liowever, to the control which is exercised

by the department of the Exchequer over the issue of

public money. After all, that control is only eilective

in guarding against issues contrary to the ex[)rcssed will

of Parliament, or in excess of the total anioiin!; of the

ways and means granted to make good the sup[)lies

voted. It cannot follow the amount autliorised to be

advanced under the Treasury warrant, and guard against

the future misapplication thereof. If such misappli-

cation does occur, it is evidently the department by whom
the money is received, and not the Comptroller-General,

who is responsible for tlie same. In the opinion of the

law officers of the crown, the Exchequer check, even

before the Act of 1806, was distinctly limited to the great

heads of expenditure, such as army, navy, works, tfcc.,

and did not extend to their subsidiary votes ; which is a

matter resting between the Treasury and the departments

charged with the dtitails of public expenditure.'^ Eor

Doficioiiey

ItiUs.

Exchoqucc

control

(jvoi* isoiio

of nionoy

will not

]ircvont

illegal ex-

penditure.

" Hop. Com. Pill). Aorts. (l']xchuq. of Comniitto(! on riililic Aivo
ana Audit 15111) 1H(!0, Evid. oO-Ol. 18(52, Min. „f Kv. ll>'.> ; U"i>. »

" Ihi,/. G8-7H, Hi]. I'ub. Accts. 180."), pp. 117, 118.

* Ibid. pp. 1)2, Oy. And see Keport

. .
(

'

mil-!,

* 'oia.
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ipl( rould be the Exchcqi

ill

mpossible f

keep n check upon the appropriation of the separate

naval votes, in whicli a large portion of the expenditure

is incurred abroad, and upon imprests (i. e. advances)

which cannot be assigned to a vote at the time of issue.'

"

Funds in Oncc the public money has been formally transferred

onhcP^- ^^"^"^ ^1^^ credit of the Exchequer to tliat of the Pay-

niastor- master-Gcneral, it is ' the usual practice, authorised by

aroTuused the Trcasury, and in conformity with the recommenda-

Lai'ance'
^^^"^ ^^ ^^^^ Public Moucys Committcc

'
of 1857, for tlie

Pay Oflice to ' apply the moneys in the hands of the

Paymaster to the general expenditure, without reference

to the Exchequer credits from which the moneys liave

been transferred, provided the service had been voted by

Parliament, and the vote was not exceeded ;' in other

words, for the Paymaster-General ' to use all his balances

as one balance,' re-distributino; the whole of the arr2:re<i;ate

sum in his Excliequer Credit Account, 'according to the

demands of the diflerent departments of the public service,

irrespective of the particular titles under which the sums

may liave been assigned to his credit in the books of the

Panic' This arrangement has been Ibrmally api)roved of

by tlie Committee on Public Accounts, and it is attended

with the great advantage that it prevents the loss that

would be oc(.'asioned by having useless balances lying at

the Bank of Enirland/

]iy the eleventh clause of the Exchequer Act of 1860,

this practice has been distinctly legalised. But though

the Paymaster is at liberty to use all the money that

comes into liis hands as one fund, it is a mere matter of

account, and by way of an advance. The purpose for

which the money is issued will be that to which it is to

be finally appropriated, and it will be so appropriated in

his books. With the safefjruard which will be hereafter

" Rop. Com. Pub. Arcts. 1S02, ^ 8oc'ond IJopnrt, Public Accounts

¥a\\A. 1710; Kcp. (if ,said ('(in. on roniiiiiUco, lH(i;5, pp. ;{, 4, 15 ; Kep.

Exchoq. Bill, 1800, Evid. 127, U8. Com. Tub. Accts. ISOo, Appx. p. 13'J.
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afforded to Parliament by the universal operation of the

Appropriation Audit, there can be no objection to make
the moneys at the disposal of the Paymaster-General

applicable to defray all the services which have been

voted by Parliament.^ To prevent abuses, however, the

suggestion of the Public Moneys Committee has been

followed, and an adjustment of accounts takes place at tlie

pay-ofRce at the end of every month, when a statement

of balances, showing the credit standing to each sejiarate

vote and account is forwarded to the Treasury.*

Nevertheless, the system of Exchequer control, wliile

it effectually prevents the unauthorised issue of public

money, is powerless of itself to prevent irregular expendi-

ture.

The control of the Exchequer over the issues of public Principle

money is based upon an admitted principle of our consti-
^Sjj^^cou-

tutional system, that no money is legally available for tmiovor

public purposes but that which has been placed at the dis- monoy.

posal of government by Parliament. The government, in

fact, are unable, under the laws now in force, to obtain

from the Exchequer any money but what is drawn against

some specific parliamentary grant. The issue of money by

the Comptroller of the Exchequer is, moreover, accom-

panied by what is substantially an authoritative direction

to the proper officers to apply such money to the particular

service for which it was granted by Parliament, and the

annual Appropriation Acts have always strictly forbidden

any misapplication of the funds granted tlierein. But

these stringent requirements, though they have undoubt-

edly served to restrain unauthorised expenditure, have

not sufficed to prevent it altogether. The ' systematic

appropriation ' of funds granted by Parliament for specific

purposes is an abuse which has existed for centuries, and

which has continued to be practised to some extent even

in our own day, notwithstanding frequent resolutions of

Rep. Com. Pub. Accta. (Rxcheq. » Second Pep. Pub. Accts. Com.
Bill) 1800, Evid. 79-8(5, 127-131. 1803, pp. 7, 10.

VOL. I. N N
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the House of Commons, and penalties imposed by legisla-

tive enactment upon all public officers who slioidd ])i'e.sunu'

to divert or misapply the public revenues to any other

uses than those for whicli they had been appropriated by

Parliament.''

It is tlierefore erroneous to suppose that the govern-

ment can be absolutely ^rci'<?^//^f/ from any niisa])plicati()ii

of the parliamentary grants. Even were it possible to do

so, it Avould not be politic to restrain the governnient

from expending money, inider any circumstances, without

the previous authority of Parliament. In the words of

Mr. Macaulay (Secretary to the Board of Audit), ' cases

must constantly arise, in so comi)licated a system of

government as ours, wliere it becomes the duty of the

executive autliorities, in the exercise of their discretionary

powers, boldly to set aside the requirements of tlie legis-

xature, trusting to the good sense of Parliament, when all

the facts of the case shall have been explained, to acquit

them of all blame ; and it would be, not a public advantage,

but a public calamity, if the government Avere to be

deprived of the means of so exercising their discretionary

authority.' " To the same effect, we have a declaration

by a Committee of the House of Commons, that ' in

special emergencies expenditure unauthorised by Parlia-

ment becomes absolutely essential. In all such cases the

executive must take the responsibility of sanctioning

whatever immediate urgency requires ; and it has never

been found that Parliament exhibited any reluctance to

supply the means of meeting such expenditure.'
'^

The best remedy against luiauthorised and unjustifiable

expenditure is to be found in the vigilant exenise of the

inquisitorial powers of Parliament, through the Standing

Committee on Public Accounts. Mr. Macaulay is indeed

»> 3 Ilatsell, 200, Sec. Pcl)ato in <= Rop. Cora. Pub. Accts. 1865, npx.

tho Coinmons, .Tune 2;'>, 1828, on ' tlio p. 140.

misappropriation of pul)lic funds.' ** First Report, Com. on Packet
Hep. Com. on Public Moneys, 1807, and Telegraphic Contracts, p. xv.

pp. 31, 81. Commons Papers, 1800, vol. xiv.
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of opinion that the government should be left free to do
as they thought lit witli the parliamentary grants, being

responsible to Parliament for all tliat they might do ; and
that the Appropriation Audit sliould be relied upon to

keep Parliament fully informed as to how the several

issues from the Exc;hequer had been actually applied, and
as to the circumstances under which the requirements of

the Appropriation Act had been departed from, in any
particular instance/ But such a proceeding would be
derogatory alike to the judgment of the executive

government—who should be able to foresee and apply

for tlie necessary provision to meet all ordiniiry expendi-

ture likely to occur within the fiscal year—and to the

authority of Parliament itself, as the keeper and guardian

of the public purse. Ample provision has been made by
Parliament to meet the case of extraordinary and unfore-

seen items of expenditure, by placing at the disposal of

government the necessary funds to defray the same, by
means of the ' Treasury Chest,' and the ' Civil Contingen-

cies ' Funds, the nature and extent of which will be

presently explained.

But before entering upon this topic, it may be appro-

priate to notice some remarkable instances wherein the

government have assumed the responsibility of incurring

expenditure without the previous sanction of Parliament,

and to point out the proceedings taken by the House of

Commons in regard to the same.

At the commeneement of the French revolutionary Avar, Mr,

Pitt advanced enormous sums, amounting to upwards of 1,200,000Z.

to the Emperor of Germany, to aid in the defence of the ' general

interests of Europe,' without the previous sanction of Parliament.

Upon the attention of the House of Commons being directed to this

affair, it was proposed to pass a vote of censure on the nunister, but

his friends interposed, and induced the House to agree to an amend-

ment, declaring that the proceeding in question, 'though not to bo

drawn into precedent, but upon occasion of special necessity, was,

under the peculiar circumstances of tbe case, a justifiable and proper

Mr.
Macaulay'a
opiuion oil

this head.

Instances

of expendi-

ture by
govern-
ment
without
authority

of Parlia-

ment.

Mr. Pitt's

advances

to Ger-

many.

^a

Rep. Com. Pub. Account.^, 1865, p. 140.
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exercise of the discretion vested in his Majesty's ministers ' by a

fdrmor vote of credit. ^

Ao-aiu, so recently as March 7, I80O, resolutions v/ere submit (cd

to the Committee of Supply for the grant of l,OoO,OOOZ. to make good

a deficiency in the a]ipropriations for tlie army, and for the grant of

133,jH:}/. 8s. [)(/. to defray an excess in the naval expenditure, over

and above the sums voted for the service of the preceding yenr.

Tliis deficiency arose out of tlie emergencies of the Indian mutiny

and the Chinese war. A large proportion of the liability incurreil

on behalf of the army was by way of an advance, to bo repaid out of

the Indian revenue : and the actual deficiency for the army service

would have only amounted to about 180,000/. if the surpluses on

certain other army votes could have been taken in aid ; but owing

to an alteration made in the Appropriation Act of 1856-7, these

surpluses were obliged to be repaid into the Exchequer. 8 Anyhow,

a very considerable expenditure, in excess of the Appropriation Act

of the year, had been incurred upon the responsibility of ministers.

This proceeding did not give rise to any formal discxTSsion in the

House of Commons,^* but it was "cverely animadverted upon in the

' Parliamentary Remembrancer.' *

In the following year a similar occurrence took place, the history

of whicli is especially noteworthy, as it pointf^? out the securities

which have been devised, by the wisdom of Parliament, to ensure

that no extraordinary responsibility in regard to the expenditure of

money should be assumed by the government Avithout the attention

of the House of Commons being called thereto by accountable

officers. The circumstances were as follows : Soon after the meeting

'Pari. Hist. November 13, 179G.

See also the proceedings of the House
of Connuons, in 1805, in regard to

Mr. Pitt's conduct in loaning public

money to Poyd, Bonfield & Co., public

contractors, to enable them to fulfil

their engagements with government.

(Pari. Deb. vol. v. pp. 885-424.)

But when, in 1840, after the proro-

gation of I'arliament, the government
ordered an increase to be made to the

navy, Leyond tliat authorised by the

legislature—although the circum-

stances which induced the govern-
ment to assume this responsibilitj'

were exceptional and peculiar—great

objection was taken in the House of

Connuons to tlie act, and it was de-

clared by Sir P. Peel and other lead-

ing members tliat eitlier a supple-

nunitary vote of credit, in anticipa-

tion of the emergency, should have

been asked for, or else the spef 'il

attention of the House should hav "

been directed thereto by the crown,

at the re-assembling of Parliament,

in order to obtain indemnification for

the transaction, either by a special

Act of Indemnity, or in some other

way, so as to prevent its being here-

after drawn into precedent. It was
finally agreed to introduce a clause

into the Appropriation Bill, for tlio

Purpose of recording the sense of the

louse on this proceeding. (Mirror of

Pari. 1841, pp. 481, 931 ; 4 & 5 Vict.

c. 53, sec. 11, 12.) See also a debate

in the Commons, on unauthorised

expenditure of public money, in

Hans. Deb. April 12, 1853.
* See ,Commons Papers, 1850, sess.

1, vol. xiv. p. 589.
•^ Hans. Deb. vol. clii. p. 1405.
' Pari, llememb. 1859, p. 37.
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of Pnrliamcnt, in 18G0, the government—being aware tliat an ex-

penditurc had been incurred by the naval and military departments,
on account of the China war, for wliich no provision liad been mado
in the ordinaiy grants for those services in the preceding session

—

submitted on estimate to the House of Commons, on February 21,
to enable them to meet the anticipated excess of expenditiu-e. On
March 19, a vote of credit for 850,000^. for tliis service was reported
from Committee of Supply. But ' under the legal restrictions ai)pli-

eable to votes in supply, no actual issue out of the vote of credit

could be mr.de at the Exchequer until Parliament bad appropriated
ways and means from which the issue could be legally met. It

became necessary, therefore, to vote a sum in ways and means ' to

cover this vote. Accordingly, on March 21, such a vote was re-

ported. ' Votes of ways and means (which are authorities to take

moneys out of the Consolidated Fund), unlike votes in supply, have
not legal effect until an Act has been passed confirming the grant
of ways and means. The delay which was occasioned by the neces-

sity of obtaining a Ways and Means Act to sanction the issue of tlio

amount of the vote of credit out of the Consolidated Fund in the year

for which it was granted, postponed the day on wliich the issuo

could be legally made at the Exchequer until March 31, 18(30, the

last day of the financial year 1859-GO. J Owing to this delay, the

vote in supply became in effect a deficiency vote, and therefore

applicable to make good an expenditure already defrayed, and not,

as in all ordinary cases, a provision to meet pros])ective expendi-

ture.' Accordingly, on receipt of advice of the Exchequer credit

for the amount voted, the Paymaster-General placed that amount
to the credit of the ' Treasuiy Chest ' in his books : from whence,

agreeably to usage, the moneys required for the navy and army
services in China had been advanced. This transaction was cure-

fully investigated by the Committee on Public Accounts, in 18(!o, who
did not see cause to question the regularity of the proceedings of

any public department in respect thereto. But:, in order to strengthen

the check upon the government, and to prevent unauthorised ex-

penditure, they reiterated a recommendation of the Committee oa

Public Moneys, in 1857, that ' all payments of the Paymaster-General

should be checked vrom day to day in the department in which they

are authorised or made, by an officer appointed by tlie Coniiuis-

sioners of Audit,' whose duty it should i.o 'to follow from day to

day the appropriation of every payment to its proper account, and
to report immediately to the commissioners any excess of the vote

sanctioned by Parlia^nent, or other irregularity.' '^

J The Ways and Means Act re- ''Second Hep. of Com. on I'ub.

ferred to did not rt-ceivo the royul Accounts, 1803, pp. iii.-vii.

assent until March 31.
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Funds out And licro it may be asked, Out of what fund arc the

undlulio-
government able to make tliese enormous advances ? If

risod ox- tlie Comptroller-General is empowered, as we have seen,

Fs'liofraywi. to intcrposc lils authority, and forbid the issue of any

money, except such as may be asked for by the Treasury

under the express authority of Parliament, how is it that

the government have been able to obtain possession of the

means to incur such extraordinary expenditure, without a

previous Act of Appropriation ? To this it is replied, that

the wisdom of Parliament has itself provided for this con-

tingency. ' The public interests require that the govern-

ment should possess the power of incurring expenses of

indispensable necessity, although Parliament may not have

previously provided for them. . . . Unforeseen events may
happen, and lead to an expenditm^e beyond the provision

made by Parliament for the ordinary service of the year
;

and it must be for the interest of the public, that no delay

should occur in taking the necessary measures, and in de-

fraying the expenses which such events may entail.' There

is, accordingly, a fund called the ' Treasury Chest Fund,'

which is maintained for the piirpose of supplying the specie

required for the ' Treasury Chests ' in the several colonies,

and for making the necessary advances for carrying on the

public service at the various naval and military stations.

By the Act 24 & 25 Vict. c. 127, this fund is hmited to

1,300,000/. ; and is authorised to be employed by the

Treasury ' as a Banking Fund, for facilitating remittances,

and for temporary advances for p iblic and colonial ser-

vices ; to be repaid out of the moneys appropriated by

Parliament, or otherwise applicable to those services.'

The governors of colonies have authority, in cases of

emergency, to pay advances out of the Treasury Chest, to

be made good out of votes in supply. This unavoidably

occasions an expenditure, in certain cases, which has not

been authorised by Parliament, but the earliest opportunity

is taken to explain the transaction to the House of Com-
mons. There is also another fund, which was created in

Treasury
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18G1, pnrsnant to the recommendations of the Committee

on Public Accounts, 'i their fourth report in that year.

It is called the ' Civil Conti'.igencies Fund,' and is limited

to 120,000/. The Treasury tire em])owered to draw upon

this fund, from time to time, to defray new and unforeseen

expenditure for civil services at home, for which no votes

had been taken, or to meet deficiencies on ordinary votes.

But every advance made from these funds must be re|),'ud

out of votes to be taken in Parliament, in the following

year, on behalf of the services for which such advances

had been made. No expenditure whatever is allowed to

be finally charged against either of these funds. The
' Civil Contingencies Fund ' has been set apart by the

Treasury as a substitute for the irregular items annually

I
included in the estimates under the head of ' Civil Con-

tingencies,' and which had frequently to be voted after the

expenditure had been incurred. The creation of this fund

has been formally approved of by the Committee on

Public Accounts ; and there is no reason to doubt that

the sanction of the legislature, which is certainly rerjuired

to make it legally available for public purposes, would, if

applied for, be readily granted.'

There is yet another fund, that for ' Secret Services,' the

disposal of which is in the hands of governm< Ithough

the greater part of the amount is anmially vol vi ' supply.

The vote in supply for this service usually amounts to

between thirty and forty thousand pounds. But this does

not include the whole amount at the disposal of govern-

ment for secret services. On the contrary, the distinction

has been uniformly maintained, that while it is proper to

come to Parliament to make a general grant for such piu'-

iioscs, it is right that government should have at their

disposal a fixed amount for the same which is independent

of an annual parliamentary vote. Accordingly, the Civil

' Rep. Com. Pub. Accounts, 1802, relating to Civil Conting. Fund,
Appx. p. 102; Ilaus. Deb, vol. clxix. 18(54-5; Commons Papers, 18G5, Xo.

p. 18o8; Ibid. vol. clxxvi. p. 1702. .374; Rep. Com. Pub. Accounts, 18(;.7;

(Vote for Ashantee War.) Accounts Evid. .">l-37 ; and see Appx. p. 140.

Civil Con-
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List Act, whicli is passed upon tlie accession of the sove-

reign to the tliroiie, sets apart tlie sum of 10,000/. per

annum, whicli is payable out of the Consolidated Fund,

for * Home Secret Service.' The annual vote in supply is

intended to supplement the deficiency of this grant."" The

Secretaries of State, and others, who may draw upon this

fund, are bound by oath not to use any of it for purposes

which do not legitimately appertain to their several de-

partments. And the names of all persons receiving secret

service money, with the sums paid to them, must be

entered in a book, in order to be produced in either

House of Parhament if required. It is not usual, how-

ever, to give information to Parhament, in regard to the

expenditure out of this fund."

The increasing strictness of the House of Commons, in

regard to the appropriation of public moneys to the sole

uses for which they have been voted by Parhament, is

remarkably exemplified in two cases which engaged the

attention of the Committee on Public Accounts, in

18G4:—
1. A negotiation between the War Office and the Office

of Woods and Forests, for the exchange of certain public

lands. This negotiation finally resulted, not in the mere

exchange of land for land—which is not an uncommon
occurrence, and could always be effiscted between public

departments, with the sanction of the Treasury—but in

the sale o^ lands at Brighton, no longer wanted for military

purposes, to private parties ; and the purchase with the

y

•» Act 1 & 2 Vict. c. 2, sec. If)

;

Clianc. of Excheq. in jMirror of Pari.

18.'{7-8, p. 023.
" 22 Geo. III. c. 82, sees. 24-29;

Mirror of Pari. 18:U, p. 650 ; 1834,

p. 2010 ; 1837, p. 108(3 ; Hans. Deb.
vol. Ixv. p. 182 ; vol. clix. p. 1528.

Tlio mode in which the Secret Service

Vote is audited is described in the

Rep. Com. Pub. Accounts, 18G5,

Evid. 1800-1821. For the year
endiii}^ March 31, 1807, the vote was
32,000/. This amount has not varied

for several years past, but tLe money
is only paid out as required by a

Secretary of State. Secret Service

expenditure is chieily incurred by the

Foreign Office. The balance not re-

quired remains in the Treasurj', and
is surrendered to the Exchequer at

the end of the year : considerable

sums liave thus been surrendered from
time to time. (Mr. Under-Secretary
Peel, Ilans. Deb. vol. clxxix. p. 1130;
Ihid. vol. clxxx. p. 591.)
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l)n)ceeds thereof of land in Woohner Forest from the

Odice of Woods and Forests. 'This was, technically and
substantially, not an exchange of land, but a sale of land

by the War Office, and a subsequent purchase of land from

the Woods and Forests.' The committee agree in o})inion

with the Board of Audit, through whose report the transac-

tion was brought under the notice of Parliament, ' that the

produce of this sale of land at Brighton ought to have

been paid into the Exchequer as an extra recei[)t, and that,

if it was requisite to make a purchase of land in Wo(jlmer

Forest, the proposal to do so should have been submitted

in the regular way to the House of Commons.'"

2. A practice which had prevailed for a number of AdvancoH

years in the War Office, of making purchases of army
pl^rJll'i^oof

supplies for the Indian and Colonial Governments, out of eortuin

moneys voted in supply for similar services for the im- piS
""^

perial army. These i)urchases had been made for reasons

of public convenience, and were considered as advances

to the governments aforesaid, to be repaid by them to the

War Office. The money had been punctually repaid

;

nevertheless, the committee were of opinion that such a

practice unavoidably occasioned great perplexity and
derangement in the accounts, and was, moreover, open to

the objection made to it by the Accountant-General of the

Army, that it is ' wrong in principle, that money distinctly

granted for one purpose by Parliament should be a[)pro-

priated without parliamentary sanction or knowledge to

another purpose.' The committee accordingly recom-

mended the subject to the consideration of her Majesty's

° Rep. Com. Pub. Accounts, 18G4,

p. vi. ; and Evid. pp. 31-34. Advert-
nig to this transaction in the following

year, the coniniitteo wore informed

by an officer of the government, that

the objection taken by the committee

was considered as ' perfectly valid,

and it will be our future law.' The
proceeding complained of 'will never

bo repeated.' (Ibid. 1805, Evid.

1476.) Accordingly, in 1800, when

it wa.s desired to appropriate 71 tons
of old gun-metal (valued at 4,070/.),

the property of the War Department,
towards the construction of the
National Memorial to the Prince
Consort, an estimate for this expen-
diture was submitted to the House,
and the amount voted in Committf;o
of Supply. (See Hans. Deb. vol.

clxxxiv. pp. 1551, 10U4.)
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Cash
account of

the pay-
niaster-

geneml.

government ; observing that ' if it be thought necessary

that these stores and otlier advances sliould be supphed

out of moneys voted by Parliament,' they consider ' that

distinct provision should be made for them in the esti-

mates, and that all receipts on account of such advances

sliould be pi^id hito the Exchequer.'''

There still remain two unauthorised sources of supply,

which, however convenient in practice, and unobjection-

able, or even expedient, in the abstract, are nevertheless,

until sanctioned by Parliament, oppose^ to an admitted

constitutional principle. The one is the ' cash account

'

of the paymaster-general, which is the receptacle of

various sums and deposits which, though not placed by

Parliament at the disposal of the government, are re-

garded in practice as available sources of supply for the

workhig accounts of the paymaster. For instance, sums

realised from the sale of old stores, sums which are

deposited with the paymaster ibr safe keeping or invest-

ment— as, for example, moneys paid in respect of the

Crown's Nominee Fund, or the Mercantile Marine Fund
—sums remitted home on account of fees received by

consuls abroad, or in respect of the obhgations of certain

colonies to the mother country for military protection,

&c. ; all such sums and deposits are carried to the credit

of the paymaster's cash account, and are used to supply

his working account with funds ; which are not legally

available for public purposes. The Conunittee on Public

Accoiuits has suggested that such moneys should be trans-

ferred to the Exchequer, or invested, or kept in deposit,

as tlie circumstaiices of eacli case niiglit require ; and that

tliey shoidd in no case be used for public purposes. '^

Tlie otlier instance of money being used to defray voted

services without the sanction of the legislature, is that

•' Rep. Com. Pub. Accounta, 18()4,

pp. vi,, vii. And aoc V.\'u\. pp. 18, 24.
'• Mr. Macanlny's Piiper, Kep. Com.

on Pub. Accounts, 18(')5, p. 141. See

further, n.s to ' extra roc('ip(.«,' find

money reali.'ed from snh> of okl stores,

Pep. ("om. Pub. Accts. 180G; Evid.

444-518.
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of the receipts of revenue. The salaries of the various Sidarios

revenue departments are never paid, in the first instance,
rp^.^iuo

out of the votes, but out of the revenue : such advances dtT'"'^-

being afterwards repaid from the votes. This practice is

pursued by collectors of revenue throughout the Aingdom

in reference to certain payments < account of the public

service at the several localities in question ; the advances

being subsequently repaid to the revenue from the votes

applicable to such services. The Committee on Public

Accounts, though cognisant of the mode in which these

temporary advances are made from the revenue, do not

appear to have objected to it ; and the existing practice,

both as regards the receipts of revenue and the pay

master's cash account, has always been defended by the

government as tending to economy, to the security of the

public money, and to simplicity of account. This may
be a sufficient reason for adhering to the present practice

;

nevertheless, it is equivalent to the establishment of so

many additional Treasury Chest Funds, of indefinite extent,

without any parliamentary authority whatev^er. Provided

proper steps are taken to insure an efficient appropria-

tion audit of all the parliamertary grants, there is no

reason to fear that a continuance of this practice would

facilitate a,buse, or misappropriation. But it will be

hereafter an important point to determine the conditions

under which the government should be authorised by

law to use for public purposes moneys derived from other

sources than the grants of Parliament and the Treasury

Chest Fund.'

We now proceed to consider the second branch of

our enquiry, viz., the mode in which the constitutional

control of Parliament over the public expenditure is con-

ducted, through the instninieiitality of the responsible

department of the Treasury.

sm

' Mr. Macaulny's Paper, appended to Rep. Com. on Pub. Accounts; 180'),

p. 142, And seo ante, p. 47l.
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2. The Functions of the Treasury in relation to the Puhllc

Expenditure.

By immemorial custom, the Lords Commissioners of

the Treasury have been constitutionally empowered to

control all the other departments of the state, in matters

of finance and public expenditure. In various Acts of

Parliament, and reports of committees of tlie House of

Commons, this authority has been from time to time

recognised and enforced. By degrees, however, tliis

wholesome control had been gradually relaxed, and tlio

various public departments, more particularly those in

charge of naval and military affairs, had begun to act

independently of the Treasury, incurring expenses beyond

the votes of Parliament, without previous reference to

this supreme authority. In order to check the growing

extravagance in the public service, and to introduce a

proper responsibility in regard to public expenditure, com-

mittees of the House of Commons recommended that the

ancient control of the Treasury should be again exercised.

In 1817, the Finance Committee adverted to the subject

in the following terms :
' Feeling, as your committee do

strongly, the necessity of bringing all financial subjects

officially within view of the Treasury,' they suggest

whetlier—in addition to the ' unrecorded and confidential

intercourse which must at all times exist on the part of

the First Lord of tlie Admiralty, and tlie Master-General of

the Ordnance, and the Chancellor of the Exchequer respec-

tively, on all matters which tliey may feel it tlieir duty

to bring inider tlie consideration of tlieir colleagues in

the cabinet,'—it might not be advisable tliat it should be

made a rule of the Privy Council, whenever orders in

council are in contemplation to regulate the establishment

of any public deparhnent, 'tliat every proposition in-

volving an increase of public expense sliould, according

to tlie nature of the case, either be submitted to a Coni-

mitLee of Council, consisting of such members as may be
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connected with the Treasury, or be made by the Council

Office the subject of a direct reference to, and report from,

tlie Treasury to that office before it is presented to his

Majesty for his final approbation. By this arrangement,

Avliich will combine the forms wliich have from the

earliest times prevailed in the practice of our government,

with that essential control which your committee judge it

necessary to place in the financial ministers alone, tliey

hope that the results which tliey have so often recom-

mended may be attained.'
^

Pursuant to the foregoing report, a Treasury Minute was
issued on March 13, 1818, embodying a memorandum
agreed upon by the Earl of Liverpool (First Lord of tlie

Treasury), the First Lord of the Admiralty, and the Master-

General of the Ordnance, and approved of by the prince

regent, ' to carry into effect the recommendation of the

Finance Committee, in their fourth and sixth reports, that

no department of large expenditure ought ever to be

placed beyond the controlling superintendence of the

Eoard of Treasury.' That minute established various

regulations for checking naval and military expenditure

which are now obsolete, one of which required the

working heads of the army and navy departments to at-

tend the Treasury whenever that Board wished for verbal

in addition to written information on any financial subject

connected with their departments.'

Ten years afterwards, a committee of the House of

Commons called the attention of the House to the fact,

' that the ancient and wise control vested by our financial

policy in the hands of the Treasury over all the depart-

ments connected with the public expenditure has been in

a great degree set aside. Although it is the practice to

liiy the annual estimates before the Board of Treasury,

the subsequent course of expenditure is not practically

restrained as it ought to be by one governing and respon-

1817
'Sixth Rep. Com. on Finance, Accounts, 1802, Ev. 005, 700, 94.3.

117, quoted ill Rep. of Com. on Pub. ' Ibid. Miii. of ]']vid. 'J4.'J.

1mi

oa.f\
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runctions sible powor, but remains too mucli under the separate

management of the departments. The want of a con-

stant check over the expenditure, which is the conse-

e°pen(ii-^'° qucncc of the departure from the old and constitutioiud.

course, lias established a scale of expense greatly beyond

what existed during the former periods of peace. Each

department naturally endeavours to exalt its own im-

portance, and wishes to promote its general efficiency,

and to have everything in it complete and perfect ; hence

the desire to secure these objects, rather than the exi-

gency of the public service, has had too much influence

over a great part of the public expenditure.' Again

:

' The establishment of an effectual control in the hands of

the Treasury is nothing more than the restoration to

the Treasury of its ancient authority. It is necessary

that this control should be constantly exercised in deter-

mining the amount of expenditure to be incurred by each

department, in securin,; the application of each sum voted

in the annual estimates to tlie service for which it has

been voted, in regulatmg any extraordinary expenditure

which, upon an emergency, may be deemed necessary

within the year, although not included in the estimates

;

and in preventing any increase of salary or extra allow-

ance, or any other emoluments, being granted without a

minute expressive of the approbation of the Board of

Treasury. The committee have further to observe, that

it is expedient not only to restore this control, but to

secure it from being again set aside, which cannot be

effected, except by the House of Commons constantly

enforcing its apphcation, by holding the Treasury re-

sponsible for every act ofexpenditure'' in each department.'*

" This expression must not be
taken too literally. The Treasury
authorities consider that it merely
claims for the Tr^; siu'y * a certain

deoree of responsibility for every
excess or surplus in the estimate

Bauctioued by I'arlianient
'

; requiring

that every such excess should be made

known to the Board. (Com. of Pub.
A(>counts, 1802 ; Min. of Kvid. 9')4,

070.) The Chancellor of the Ex-
chequer is the minister who is re-

sponsible to I'arliament for the entire

estimates, and who is liable to censure

if the calculations in hia budget,

though founded iu great measure
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Tlie foretromijf recommendations set forth, with sufh-

cient clearness, the nature and extent of Treasury control

which woidd appear to be necessary to insure a proper

responsibility in fniancial matters, and to check extrava-

gant and iniauthorised expenditure.^ -I'hey were not,

however, attended witii any innnediate result. Xever-

theless, in the time which has elapsed since the date of

these reports, they have mostly been adopted, so far as

is consistent with the frc edom of action that properly

belongs to the great executive departments.

The first reform which was effected was at the instance

of Sir James Graham, who, when First Lord of the Ad-

miralty, in 1832, introduced and caused to be embodied

in the Act 2 & 3 Will. IV. c. 40, sec. 30, what is termed Appropria-

the Appropriation Check. This valuable departmental
ot^Huvai^''

reform will be fully discussed in the following section pxpcndi-

(post, p. 578). It will suffice here to state that the Appro-

priation Check, or Audit, was a regulation requiring the

Admiralty to make up an annual account of expenditui'e

under the several heads of service specified in the A})pro-

priation Act, and submit the same to the Commissioners

of Audit, to be compared with the vouchers. The com-

missioners to certify the correctness of the said accounts,

and to note under each head whether the ex[)enditure

had exceeded or fallen short of the vote of Parliament.

The certified account to be annually laid before the

House of Commons.

Up to 1845, none of the departments appear to have

applied to the Treasury for authority to exceed any vote

included in their estimates. In that year, a Treasury

Committee on Ordnance Expenditure reported an opinion

V Js

"it"*!
I'-i,

rl 'r:

ture.

upon the; proceedings of other do-

Kartnients, should prove dolicicMit,

evertlieless, the heads of otlicr de-

partments of expenditure, e.g. tlio

Naval Minister, or the Secretary for

War, are called to account in the

House for their several estimates,

^\hen they are under discussion. Ibid,

1001-1003.
» Finance lleport of 1828, pp. 5, 0.

y Furtlior recommendations, with
a view to enforce tlie superintending

control of the Treasury, were made
by tiie Committee on Navy, itc, Esti-

mati's, in 1818. Ccnnmons Papers,

1847-8, vol. xxi. p. '66.
j
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that efficient control over the pubhc expenditure could

only be established by the examination of the audited

accounts by a Committee of the House of Commons ; but

that, in the absence of such a committee, they considered

that a control should be exercised by the Treasury, as

being the department primarily responsible for tlie regu-

larity of the public finances. Parliament, in assigning to

the Commissioners of Audit the duty of reporting on tlie

public accounts, had reserved to itself a right of revision
;

but hitherto no action had been taken by the House of

Commons on these reports ; it was therefore expedient to

consider whether this task ought not to be undertaken by

the Treasury. This recommendation was concurred in

by the Lords of the Treasury, who, on January 13, 1846,

issued a minute, declaring that ' No executive department

is authorised to exceed the sum appropriated by Parlia-

ment under each general head or vote in their respective

estimates, or to apply any surplus which may exist under

one vote to supply the deficiency on others, without the

express previous sanction of the Treasury, to be given on

a written representation of the cir'.umstances which

render the adoption of such a course indispensable for the

public service.' This opinion was endorsed by the House

of Commons in a resolution of March 30, 1849, that

* when a certain amount of expenditure for a particular

service has been determined upon by Parliament, it is the

bounden duty of the department which has that service

under its charge and control, to take care that the expen-

diture does not exceed the amount placed at its disposal

for that purpose.^ And by a clause which was first

introduced into the Annual Appropriation Act for the

year 184G-7, the Treasury are empowered to meet

emergencies in the navy and army departments by
authorising the appropriation of any surpluses or grants

» See Generftl Balfour's Paper, in Acts; Smitli's Pari. Rememb. 1857-8,

Statistical Journal, vol. xxix. p. 392. p. 145 ; Rep. of Com. on Misc. Ex-
Soe also the Annual Appropriation penditure, 18G0 ; Min. of Evid. p. 6.
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in the same department towards making good any And army

deficiency caused by such emergencies, provided that the *
"^'''^

'

nu'iits to

aggregate sum voted for each dopartmciit for the year be "^" '^'*'''"

not exceeded. This Act was followed up by Treasury fmuis to

minutes, intended to exphiin more minutely tlie manner J!l£.n-'*

of giving effect to the same, and of ensuring to the ^ies.

Treasury the right of appeal and ultimate control in all

cases of unforeseen and improvided expenditure.*

The appropriation clause above cited was, until re

ccntly, so framed as to confer on the Treasury the power
of finally appropriating surpluses on particular grants to

cover deficiencies on others within the same department.

It so continued from 1846 to 1861. Meanwhile much
controversy arose as to the true intent and meaning of

the clause itself. Notwithstanding the obvious meaning

of the Act of Parliament, the Board of Admiralty have, Pmcticp of

as a general rule, refused to recognise the supreme autho- JXaltVin

rity of the Treasury, and have claimed the right, luider ^'''^ ""^t-

their OAvn patent, of directing their own expenditure.''

In complying with the directions of the statute, and seek-

ing the formal sanction of the Treasury to transfers of

votes, the Board does not, in point of fact, afford to the

Treasury sufficient information to enable them to exercise

a proper control. Their applications, moreover, are

usually made after the unauthorised expenditure has been

incurred." The Treasury have refrained from the attempt

to compel a recognition of their right to control this de-

partment in the details of expenditure. A large propor-

tion of almost every vote consists of expenditure abroad,

so that it is impossible to know beforehand wdiether any

m

liiijii

» See Eep. of Com. on Pub. Ac-
counts, 1802, Evid. G40-G08. And
see Chanc. of Ex "liequer's observa-

tions in Hans. Deb. vol. clxix. pp.
18G0, 1803. But the Treasury were
required, by a clause in the Appro-
priation Act, to inform the House of

Commons of all such trans.actions,

and to lay before the House copies of

applications for transfers, in order to

VOL. I.

afford to members an opportunity of

canvassing any breach of the strict

rules relating to the appropriation of
public money. See 21 & 22 Vic. c.

107, sect. 20 ; and Hans. Deb. vol.

clxii. p. 1540; ibid. vol. clxv. p.

891.
»• Rep. on Pub. Accounts, 1802,

Min. of^ Evid. 7C0-700, 788.
' Hid. 004, 82.3-828.
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vote will be exceeded or not. Experience lias shown
' that, nnless the Treasnry are prepared to take the Avholc

responsibility of the conduct of the Navy, they cannot

possibly take such management of the details.''' The First

Lord of the Adr>iiralty recently declared his view of tlie

matter to be ' that the Admiralty should have the power

of spending under each vote (the naval estimates being

ordinarily divided into seventeen separate votes) the whole

of the sum taken under that vote ; tliat, if we want to

transfer from one vote to another, we should go as we
have gone at the time, and submit it to the Treasury."^

^ Rep. on Pub. Accounts, 1802,

Min of Evid. 1442, 1495.
" Ihid. 1500, 1519. In iLis view

the Treasury have not altogether con-

curred. In recent cases they liave

required tuat even the separate items

of a vote, corresponding "with the

detailed estimates submitted to the

House of Commons, shall not be ex-

ceeded without their express sanction.

See the dobate on Sir Il.Willoughby's

motion respecting the appropriation

of public moneys, on March 11,1801.

And this has been made imperative

by a Treasury minute, dated January

27, 180.3. (Rep. Com. on Pub.
Accounts, 1804, Evid. pp. 40, 41 ; see

also the Report for 18(52, Evid. p. 42.)

In the controversy between the Na-
val Department and the Treasury on
this subject, previous to the issue of

this minute, it was fi,dmitted by the

Admiralty that they had no right to

exceed tlie amount of their original

estimate for any particular work, or

to commence any new item of expen-

diture, without the authority of the

Treasury and the knowledge of Par-
liament. When using surpluses to

supply deficiencies within a par-

ticular ' vote,' it is agrued that they

must strictly confine themselves to

continuing expenditure previously

commenced under the authority of

Parliamimt. This rule was adopted in

1 8 I8,aud sanctioned by a departmental
committee of accoui'tr, and audit.

{Ihid. 1296-1298.) It Avas under this

rule that the First Lord of the Admi-

ralty justified his conduct in 1800,

when lie applied a large sum voted

by I'arliament for the express purpost;

of building iron ships to the purclnise

of timber for stores, without applying
for the Treasury sanction to tlie trans-

action. (See Ml". Disraeli's observa-

tions on this proceeding, in Hans.
Deb. vol. clxvii. p. t542 ; also itnd.

vol. clxix. pp. 841-85.3; and Smitli's

Pari. L'ememb. 1802, pp. .30, 82.)

The Chancellor of the Exchequer
appears inclined to agree in the main,

in this interpretation of the relative du-

ties of the Admiralty and theTreasnry,

in the matter of transfers, but with-

out having arrived at any definite

conclusions thereon. While question-

ing how far the principle of sub-

dividing votes is one that ought to

be recognised, as a means of avoiding

Treasury control, he did not think

that any government would establish,

or that Parliament would sanction,

the doctrine that in every case of ex-

cess under every head of each vote

the Admiralty should be obliged to

go to the Treasury. Where then-

was an excess upon the whole vote,

the Treasury would require the Ad-
miralty to submit to Parliament a

supplementary estimate. (Mr. Glad-
stone's evidence, ihid. 1553-1502.)

iVnd the power of transfer should not

be exercised to sanction expenditure

for services which had been under-

taken, without the previous authority

of Parliament. Case of the (Jermau

settlers at the Cape. See Ilaus. ])eb.
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But even so, it is contended that ' tlie previous sanction

'

required from the Treasury must be understood to mefui

a formal sanction to the transfer, whicli is not neces-

sarily or usually given before tlie expenditure has been

incurred. It is urged that no otlier construction of the

rule is practicable or consistent witli the secrecy and de-

spatcli so often necessary in carrying out the directions of

government, conveyed tlu'ougli a Secretary of State.*^ If

the First liOrd of the Admh-alty were to shrink from the

responsibility of exceeding his estimates, in obeying sucli

directions, he would have to request the First Lord of tlie

Treasury to convene a cabinet in order that the point

mi<:?lit be discussed. Sliould : disagreement arise between

tlie Treasury and the Admiralty on a financial question,

they would appeal to the cabinet.*'

The Treasiuy, as a general rule, invariably gives way
when applied to by any board or other department presided

over by a cabinet minister for their sanction to spend mo-
ney. They may delay at iirst, and if a sufficiently plausible

reason for the application Ije not given, the Secretary of the

Treasury may appeal to the Chancellor of the Exchequer,

and a correspondence may ensue between the depart-

ments, but the Treasury invariably gives way in the end.

The Chancellor of the Exchequer, if he disapproved of

the proposal, would decide whether it would be desir-

able to submit it for the opinion of the cabinet, or to

settle it himself with the political head of the department

concerned.'' Nevertheless, the necessity for coming to the

Treasury does operate, to some extent, as a check ; first,

it gives the Treasury an opportunity of callmg the atten-

vol. clxis. pp. 1253, 18r;2; Eep.
Com. Pub. Accounts, 1864, evid. p. 5.

' Rep. Com. Pub. Accounts, 1802,

Evid. 1520-1522.
8 Ibid. 1524, 1562.
h Ibid. 168, 720, 1340, 2350. The

same principle prevails in conmiuni-

cations between the Treasury and tlie

Foreign Ollice in regard to matters

of expenditure. Theoretically, the

Treasury is presumed to have control,

but practically the Secretary of State

•would not permit of any interference

in the detail expenditure of his own
oliice. See special Kep. Com. of Pub.
Accounts, 1 86(5, on Excheq. and A udit

Depts. Bill, Evid. 351-359. And see

jwst, p. 570, note '.
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tion of (for example) the Admiralty to points that scciii

to require further con^iideration ; and, secondly, it leads

the department in question to be careful in framing its

proposals, ^\ ith a view to their undergoing parliamentary in-

vestigation. If the consent of the Treasury to a transfi r

were refused, on the ground that the expenditure souglit

to be sanctioned was imp
.

tlie department would

have to go t(3 Parliament for a vote for the excess.'

In 1840 tlie system of appropriation audit in force in

the Navy was introduced into the Army departments. Each

of those departments, iinmely, the Ordnance and the War
Office, presented separate estimates. They had, witliiu

their respective grants, the same power of transfer as the

Admiralty, but no transfer could be made from a vote

under one department in aid of a deficiency in that of

another. In 1850-57 these departments, together with the

Commissariat, were consolidated under the Secretary of

State for War. In tlie Appropriation Act the sums given

for the Army were divided into two aggregrate grants

—

one, in round numbers, for six million pounds, and tlie

other for nine millions. At first, the power of transfer

was confined to the separate grants; 'but in 1858 it

appears that a change was made in the wording of the

Appropriation Act, so as to give to the War Department

the power, with Treasury consent, to transfer the surplus

on a, vote within one grant to the deficiency on a vote

included in the other grant. The change thus introduced

has been continued in subsequent Acts.' Viewing tins

alteration as defeating the intention of the House and of

the government, in dividino; the votes into two afroire-

grate grants, and as affording to the government a very

extended power of transfer, the Committee on Public Ac-

counts, in 1802, recommended that the Appropriation

Act should be so framed in future as to limit the power of

' Rep, Co' Pub. Accounts, 1802,
Evid. 748, loGl, 235,5. Mr. Glad-
stone quoted an instance wlierein, upon
a remonstrance from the Treasury, the

Admiralty agreed to reduce their

application for authority to build

twenty gunboats for service in China,

to one half that number, 1501.
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transfer to the extent of the particular grant.^ It should

be observed, however, that the Army dei)artiiient, unlike

the Admiralty, invariably obtains Treasury sanction be-

fore applying the surplus of one vote to the exigencies of

another. And any correspondence that may have arisen

in consequence of the necessity for such transfer is re-

quired to be published with the Army estimates for the

following year.''

In the preparation of their original estimates, the same
difference is noticeable between the practice of the Army
and Xavy departments. The Admindty forward the Navy
estimates to the Treasury, for formal sanction, so short a

time before they must be presented to rarliainent as to

render a detailed examination of their contents impossible.

But that is not the case with the War Office.^

The value of the appropriation clause above mentioned,

the true intent and meaning of which has given rise to so

much controversy, was questioned, on the ground that it

' loosens the control of Pai'liament over the separate

grants for naval and military services, by giving a power

to the Treasury to vary the appropriation specially

directed by Parliament itself;' and it was recommended

that this clause should be expunged from the Appropria-

tion Act."^ The annual appointment by the House of

Commons of a committee of enquiry into the audited

accounts undoubtedly affords facilities for securing more

effectually than by Treasury control the strict appropria-

tion of public money to the purposes for which it has

been voted." The Committee on Public Accounts in 18G2

Troa.sury

8MII('til)ll to

111! oxti'ji

Army cx-

iH'iidituro.

Army and
Niivy esti-

iiKitea.

J Second llep. Com. Pub. Accounts,

l!^G2, pp. iv. V. And see lliins. Deb.

vol. clxix. p. 1840.
_

P.ut though

in the new Appropriation Act of

1802-G3 these two great heads have

been maintained, they are practically

usele.ss, because the power of
_
the

Treasury to appropriate the savings,

without consulting I'arliament, was
done away with by that Act. Rep.

Com. Pub. Acct8. 1804, Evid. i 7.
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> Ihid. 950, 959.
™ Memo, by Mr. Anderson, the solo

surviving member of tho Treasury
Ctiuimittee of 1845, in app. to Rep.
on Pub. Accounts, 1802, p. 192.

- Mid. Miu. of Evid. 1730. Seo
also cases cited of the abuses arising

from the want of a sufficient check
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New rop;n-

JiMiijiiH on

tliis Kiib-

bcstowcd great attention to tliis ])0'nt, and unaniuioiisly

re^iolvcd tluit tlic power of transfer, in relation to Army
and Navy ap[)ropriations, ouglit to be subjected to some

furtlier cheek. In view of the rcsohition of tlie House

of Commons, on March 30, 1849, setting fortli the duly

iuoudl'd!'""
^^ ^^^ pubhc departments to confine tlieir expenditure

within tlie amount placed at their disposal by Parliament,

the committee declared it to be the duty of each depart-

ment, with the assistance of the Treasury, so to frame

their estimates as to provide as far as possible for all

anticipated expenditure ; and that, if additional outlay

should unexpectedly become necessary, the department

ought to communicate with the Treasury thereupon with-

out delay. The Treasury should then determine whether

Parliament should be applied to for a supplementary

vote, or whether it would be more expedient to meet the

additional expenditure by an advance from the sur])lii8

on hand from other votes. If the latter, the Treasury

should authorise the same in writing. At the making up

of the final accounts, copies of all such applications, and

of the Treasury letters and warrants thereupon, should

be presentci. to Parliament. A vote should then be pro-

posed in supply to meet any deficiencies, and all surpluses

should be surrendered to the Exchequer. By this plan

the government would be at liberty to exercise its discre-

tion in providing for unexpected emergencies, by per-

mitting transfers of surpluses to meet deficiencies, and

the House of Commons would possess an opportunity of

reviewing such transactions, when transfers that had been

made were submitted for their approval in the shape of a

vote." These recommendations were sanctioned by Par-

liament and by the government. A new appropriation

clause was inserted in the Appropriation Act of the year,

which, instead of authorising the Treasury to determine

power of transfer is exercised,—in Com. Pub, Accts. 18G4, Evid. p. (!.

Lord R. Montiirru's speech, Hans. ° Second Rep. Com. of Pub. Ac-
Dub. March 24, 18G3. And see Rep. counts, 1802, pp. vii. viii.
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Hiially oil applications for trair-sfers, merely empowered
them to authorise the temj)orary use of surpluses, in c)rder

that the advances thus made might be submitted for the

sanction of I'arliament, and the deficiencies in (piestion

be provided for ' in such manner as rarliament might

direct.''* A Treasury minute, to give effect to the new
arrangements, was issued on January 27, 1803. It

prescribed the circumstances iindei' which tiie naval and

military departments should be at liberty to apply for

the Treasury sanction to ex])enditure for services unfoi'c-

seen and unprovided for ; and the forms to be observed

in such applications, with a view to enable the Treasury

to submit to the House of Commons all needful informa-

tion in relation thereto.'*

A statement of savings and deficiencies upcm the grants

for Army services for the year 1802-03—togetiier with

copies of the correspondence between the War Oflice and

the Treasury for authority to incur expenditure tliat

would occasion an excess on a particular vote—was

communicated to the Coimnittee on Public Accounts for

1804. These accounts are the first that wer-e })repared

under the altered system introduced by the Appropriation

Act of 1802, by which the Treasury were empowered to

give a temporary sarrction only to applications for leave

to make use of surpluses to defray excesses upon other

services, and were required to submit to the consideration

of Pariiament the final determination thereupon. The
committee reported that the effect of this change had been

very beneficial to the public service, and that the great

object of the alteration in the Appropriation Act had been

accomplished. Heretofore it had not been customary for

the departments to apply to the Treasury to authorise

tr-ansfers until the time for closing the accoimt was at

hand, which afforded no opportunity to the Treasury of

exercising any judgment upon such applications. 'Now,

" 25 ami 20 Vict. c. 71, sect. 20.

'' Couiuioiis I'apors, 18G3, vol. xxix. p. 173.

Now form
of ll|l|ll'l)-

])i'iiitiuu

ciiiililiii^

tlio Troii-

Mury to

givi' 11 tem-
[Mvavy

HlllU'llUll to

tilt' IIHc of

HurpluueH.

Eoni'fits of

this

cliango.

:«:*'



368 THE ROYAL rREROOATlVE.

All tem-

porary Hfl-

v.inci's to

bi! sub-

mitted to

the sanc-

tion of the

House of

Commons.

In the

mannci"

following.

before any excess of expenditure is incurred, the depart-

ments apply to the Treasury for their sanction as soon ns

the necessity for it arises.' But in many cases it is im-

possible to tell, until tlie accoimt is squared, what the

amount of excess or deficiency will be ; the application

for the Treasury sanction is therefore ordinarily deferred

until the account is made up. But any large excess must

be foreseen, and no excess would be sanctioned which

could not be covered by the aggregate vote.'

The committee carefully considered the important con-

stitutional point, as to the mode in which these ' temporary

advances ' should be submitted for the subsequent sanction

of the House of Commons. They declared tlieir opinion

that, as soon as the accounts ascertaining the deficiencies

and savings on the votes for Army and Navy services had

been laid before the House, no time should be lost in

seeking the sanction of Parliament to the ' temporary

advances ' autliorised by the Treasury, by a vote, ' whicJi

ought to receive the most formal consideration and sanc-

tion of the House.' ' A vote in the form of a resolution

of a committee of the whole House would be the proper

mode of effecting this object, and of complying with the

provisions of the Appropriation Act.' This resolution to

be embodied as a clause in the Appropriation Act.*

Accordingly, on July 18, 1864, the reports of tlie

Navy and Army expenditure, for the year ending March

31, 18G3, were considered in committee of the whole

House, and resolutions agreed to—(1) setting forth the

savings effected in the grants on behalf of these services,

and also the amounts of expenditure in excess of the said

grants, wliich liad been 'temporarily defrayed,' under tlie

authority of the Treasury^ out of the surpluses ; and (2)

' TJop. Com. of Vnh. Accounts, vernnient, as to what courso should
18(ir), l<]vid. 40U-12'.). bo taken to obtain tiie sanction of

• Hop. Com. of Pub. Accounts, I'arlianient to the temporary uso of

1H04, p. A'. And see l'<vid. pp. !')'2- thu surpluses. See IJep. Com. of

54. But it would appear to bo still Pub. Acets. 1805, Evid. 1007-1522.
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' That tlie application of so much of the said surpluses be

sanctioned.' The effect of asking the House to pass

these resolutions was explained by the Chancellor of the

Exchequer as intended 'simply to give them the oppor-

tunity, if they thought lit, of disapproving of any of these

transfers from one vote to another;' and that, if the

House did not approve of the maimer in which the

government had exercised the discretionary power en-

trusted to them, the/ might pass ' a vote of censure.''

The resolutions a'uove mentioned were afterwards em-

bodied in the Appropriation Act for 18G4." Similar

proceedings took place, in the following sessions, in regard

to the transfers of Army and Navy expenditure for the

years ending March 31, 18G4 and 18G5. The resolutions

])as:ied tln-ough the House without debate,"" and were

included in the Appropriation Acts.'''

In the case of expenditure on behalf of the Civil No trans

Services, the Treasury have no authority to apply any
ioJ^,',S ,„i

surplus from one Civil Service vote to meet deficiencies hi ^''^ 9''''^

another. All surpluses are obliged to be surrendered to vlten.^

the Exchequer, and all deficiencies to be voted by Parlia-

meiit. Each vote has its own special account in the

books of the Paymaster-General, and a balance of debit

and credit is struck every week. When an issue is

applied for, the votes on account of which the issue is

required are always specified. The consequence is, that

a Civil Service vote can never be exceeded, the balances

at the end of the year are surrendered, and there are no

transfers.'' At the same time, there is a fund, called the

t lions. Deb. vol. clxxvi. p. lODO.
" 27 ami 28 Vict. c. 7'.], sect. 20.

' Iliins. IJeb. vol. clxxx. p. 3^51

;

ilnd. vol. 184, p. mo.
" 28 and 20 Vict. c. 123, sect. 20.

* Novcrtliolcss, in the niattt-r of

tlio grants for educational purposes,

})y a sj'steni of minutes in council,

i.^sued without the cognisance of

I'arliiiment, it was, until verv recently,

in the power of the cruA'u to eutor

into eniiagonients which would havo
the elVect of involvinff Parliauieut in

additit)nal expenditure beyond tho
sums actually voted on behalf of edu-
cation, and from which the House
could not honourably extricate itself.

IJut in 18()2, tlie subject was broujiht

under the notice of Parliament, and
regulations adopted to ])revent tlie

continuance of tliis olijectiouublu

practice. See untc, p. 2U4.

M

m



670 THE ROYAL PREROGATIVE.

Tho wliolo

lium votod

need not

be ex-

pended.

Balances
not ex-

pended
within tho

year to bo
nurren-

dered to

the Ex-
chequer,

* Civil Contingencies Fund,' to meet unforeseen civil ex-

penditure in special cases, pursuant to the recommenda-

tions contained in the Fourth Eei)ort of the Committee

on Public Accounts in 1861 ; wliich fund is limited, as

has been already stated, to the sum of 120,000/.^

A vote in Committee of Supply is in the nature of a

7naximum. It is not incumbent on the government to

spend the whole of the amount granted, but it is a matter

of discretion.^

So far as relates to the Army and Navy estimates, it

has for a length of time been the rule and practice

that, if the money voted for any particular servi(^e

be not expended within the year, the power of ex-

penditure granted by the vote ceases, and the money
cannot afterward.^ be made use of until it is revoted by

Parliament.* This rule has been carried out of late years

very strictly. For example, in 1861, out of 15,000/. voted

to enlarge the Military College at Sandhurst, 5,000/. only

was expended within the year. Accordingly, next session,

the balance of 10,000/. was again included in the estimates.

This time the House of Commons refused to vote the

money. Some days afterwards, however, the government

induced the House to recommit the resolution, for the

purpose of reconsidering their decision. Upon this occa-

sion the vote was agreed to.^ It is only very lately that

the Civil Service votes and Miscellaneous Estimates have

])een subjected to the same rule. In 1857 the Conmiittei;

on Public Moneys reported a recommendation, that ' ail

imexpended balances should be surrendered, and grants

imai)plied, but required for tlie completion of the services

y See ante, p. 551.
' Hans. Dob. vol. clxv. p. 1109.
" .l}>l(h vol. cxli. p. 181 ; vol. clxv.

pp. {)")(), lOOl). But see as to unex-
pended balances on the 'China A'olo

of Credit,' ibid. vol. clxx. p. l!)51 ;

vol, clxxv, p, l.'i52; Commons
Tapers, 18(i4, ^o. .'U I. The rule

docs not apply to casus such us the

grant for tho construction of fortifi-

cations, Avhich was made by fipeeial

Act of Parliament, and did not come
out of tho year's income, but was
raised by annuities, as an addition to

the national debt. Ibid, vol, clxxii.

p. ."..")(); Act 2(5 and 27 ^'ict. c. HO.

^ Hans. Deb. vol, clxv. pp. 1121,

1415), 1554.
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to which they had been appropriated, should be revoted.'"

The Committee on the Miscellaneous Estimates in 18G0
made a similar recommendation ; as also did the Com-
mittee on Public Accounts, in 1861, in their fifth report.

On June 24, 1861, the Under-Secretary to the Treasury

informed the House that the government were making

arrangements to carry out these suggestions. The new
system was partially introduced in the same year,'' but it

was not universally adopted until the following session."

On March 31, 1863, 'for the first time in our financial

history, all the services were required to suiTcnder the

balances standing to their credit ' into the Exchequer.*

The votes are now taken ' for services comiiiir in course Vou-h nowo
taken for

payiiu'iits
of payment during the year,' instead of, as heretofore,

' for the services of the year.'^ By ib.h means, the highly within the

objectionable system of allowing running balances to go

from year to year has been stopped, and the control of

Parliament over the public expenditure has been prac-

tically guaranteed.

On April 3, 18G5, the Secretary of the Treasury is reported as

having informed the House that, in regard to the Civil Service

Estimates, the Treasury had decided to sun'ender to the E.xcheqiier

all unexpended balances of former years, ' except the last year's

balances !
' He then proposed a vote ' on account,' in anticipation

of the ordinary estimates, ' for the necessary charges of the first

quarter of the current financial year,' inasmuch as the * balances in

the Exchequer, to the credit of the different services, wero merely

the balances of last year's votes, and were not sufficient without this

vote on account.'^

" Rop. Com. on Pub. Moneys,

1857, p. 7. See observations thereon

in Ty. niiuuto of February 15, 185H,

in Commons Papers, 1857-8, vol.

xxxiv. p. 880.
'' Hans. Deb. vol. clxiv. p. 315.
• Ihid. vol. clxvi. p. !M).
' Clianc. of Excheq. in ihid. vol.

clxx. p. 20!).

* Fn-st Itep. Com. on Pub. Accts.

18(52, p. iv.

^ Hans. Deb. vol. clxxviii. p. 788.

But aa there was no parlinnieutury

authority to expend any portion of

the la.st year's votes, except for ' pay-
ments durinfT the year,' it is evident

that there is some technical error in

thin statement. Probably the balances

were retained as a matter of conve-

nience, btit there is no doubt that

they must have been revoted, by in-

cluding,' ilieir several amounts in the

'vote on account.' See ihid. p. 851
;

and the Secretary of the Treasury's

(Mr. Peel) own statement afterwards.

Ibid. vol. clxxix. p. (tOO.

''" .mjj
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Inasmuch as the Appropriation Act of 18G2 was the

first Act in which the votes were taken to meet the ex-

penditure coming in course of payment within the financial

year, it is worthy of mention tliat there was a difference

of opinion between the Board of Audit and tlie Board of

Works as to the interpretation which shoukl be put ui)on

this Act. The Board of Works held that it was not in-

tended to deprive them of the power of using balances

which had accrued upon votes of Parliament anterior to

18G2. On the other hand, the Board of Audit contended

that all such balances should be surrendered, and tliat

no credits but those granted in 1862 were available for

expenses coming in course ofpayment in the year 18C2-63.

The adjustment ultimately made by the Treasmy in regard

to these accounts fell very far short of that which, in the

opinion of the Board of Audit, should have taken place.

This adjustment, however, was based on the assumption

that the estimates presented to Parhament by the Board

of Works for the year 1862-63, were framed on the

principle of appropriating to the service of the year the

balances remaining on account of former grants—that the

sums voted represent only the estimated expenditure

founded, on that principle—and therefore that it was the

intention of Parliament that the new arrangement for the

surrender of balances remaining at the close of the financial

year should take effect from March 31, 1863. But it

appears that the Board of Works have continued to spend

their arrears of balances, which had accrued before 1862,

up to 1865, thereby making use of money without a

parliamentary vote. These facts were communicated to

the Connnlttee of Public Accounts in 1865 by the Secre-

tary of the Board of Audit.

In communicating the foregoing particulars to the

Connnittee, Mr. Macaulay remarked tluit it was 'the

natural and ])ro])er function of the House of Conunons

to see tliat the adjustment of the account as proposed by
government is in accordance with the requirements of the

Appropri

adjustmc
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Appropriation Act.' But up to the present time no such

adjustment has ever been made by the House of Commons.'

3. The Application of the Si/stem of Audit to th Fiiblic

Accounts.

a. The Ordinary Duties op the Board op Audit.

We now proceed to consider the provision whicli lias Orif^in of

been made by Parliament for the examination and audit ofivudu.

""

of the public accounts.

Previously to 1785, certain ofllcers of the Excliequer

fidhlled tlie duties of auditors ; but in that year a perma-

nent board of commissioners for auditing the i)ublic

accounts was constituted by the Act 25 Geo. III. c. 52.

The duties of the board were defined and enlarged by
several subsequent statutes.^

Nevertheless, up to the time of the recent change in Defect ivo

the constitution of the board by its amalgamation with first'esta-

the Exchequer department, its position and functions were Wisiud.

confessedly anomalous and unsatisfactory. Presided over

by commissioners who were nominally independent of

the Treasury, the duties of the board were discharged,

not by the auditors themselves, but by clerks appointed

by the Treasury, and subject to the direction and control

of that department—a position which naturally unfitted

them for exercising an impartial investigation into the

operations of the Treasury itself. It has, indeed, been

alleged that the Treasury refrained fi'om any interference

with the board in the fidfilment of the duties assigned to

it by statute ;
^ and that with regard to accounts examined

under the ' Appropriation Audit,' wliich is conducted on

behalf of Parliament, tlie Treasury and the Board of Audit

arc equally convinced that the- latter should receive no

"'*^^'*'?

V\

' Rep. Com. Pub. Accounts, 180'>, ^ See Treasury minute, Commons
Evid. 70-140, 270, &c. And seo Tapers, 1857-58, vol. x.xxiv. p. .'{M5.

pod, p. 587. licp. Com. I'ub. Accts. 1802, Evid.
J See Cox, Eng. Govt. p. G91. p. 37.
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instructions from the former, wliich would be inconsistent

with the performance of their duty to Parhament.^

But notwithstanding its parhamentary origin and pecu-

har responsibihties, the Board of Audit has been hitherto

regarded as a department of the executive government,

dependent upon the Treasury exclusively for the regida-

tion of its strength, resources, and organisation ; and as

regards the examination of accounts under the adminis-

trative audit, it is strictly dependent upon the Treasury.

The gradual extension of the principle of the appropriation

audit, however, has been the means of elevating tlie

Board of Audit into a more independent position. As

soon as the main functions of the auditors shall be, not

to act on behalf of the Treasury as a check upon the

transactions of Treasury accountants, but on behalf of the

House of Commons as a check upon the pecuniary trans-

actions of the Treasury itself, of the other great depart-

ments of state, and of the executive government generally,

the auditors will probably become, in fact as well as in

theory, the servants of the House of Commons, and de-

pendent upon the House, not only for guidance as to

what duties they should perform but for the means of

performing those duties efficiently."

Still, it is important to remember that the Board of

Audit was never designed to exercise any direct control

over the public expenditure. In the words of Mr. Glad-

stone, ' it is a board to ensure truth and accuracy in the

accounts of the public expenditure, and might properly

be termed a board of verification.' To attempt to confer

upon it coercive and controlling powers would be to

transfer to it what strictly belongs to the House of Com-
mons.'' It is as an auxihary to the labours of the

Standing Committee on Pubhc Accounts that the investi-

' Rep. Com. Pub. Accts. 1865, caulay, Secretary Bd. of Audit, p.

Evid. 1101-1200. 148.
•" Ihid. observations of Mr. Ma- ° Hans. Deb. vol. clxv. p. l.^HO.
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gations of the Board of Audit are mainly important, and

are capable of being made increasingly valuable."

By the Act of 1866, for consolidating the duties of the EniarRod

Exchequer and Audi*" departments, the duties and respon-
J|f"f,!""'*

sibiUties of the commissioners of audit are considerably Au.iit,

increased. They will now be required to examine the

accounts connected with the permanent charges on the

Consolidated Fund, the accounts relating to the receipts of

money payable into the Exchequer, and the whole of the

accounts relating to the voted services. In addition to this,

it is provided by section 33 of the said Act, that the Trea-

sury shall have the power, in case of any other accounts

coming before them which, on public grounds, they might

consider it desirable to subject to revision, to refer tlie

same to the commissioners of audit for examination, even

though they did not relate to the receipt and expenditure

of public imperial funds. It has been suggested, how-

ever, by officers of the board and others, that this power

shoidd only be exercised in rare and pecidiar cases, and

that as a rule the labours of the commissioners should be

as much as possible confined to the business of examining

accounts relating to the receipt, issue, and expenditure,

of imperial funds.^

It is furthermore provided by section 34 of this Act, Audit cf

that all public officers who are in the receipt of fees shall
^'^*^**-

account for the same to the audit office. But this security

is confessedly inadequate as a means of ascertaining

whether all the fees received in any public department

ai'e brought to credit. All it can accomplish is to pro-

vide that all the fees brought to credit are duly accounted

for. The check upon receipts must necessarily be con-

ducted by some efficient system of check and counter-

clieck in the department itself^

Tliis Act will undoubtedly impart new life and vigour

iudit, p.

].3r,o.

" Hop. Com. Pub. Accts. 18('.4,

Evid. pp. 0, 35, Go.

» Ihid. (Exclieq. aud Audit Bill)

1800, Evid. 241-257.
1 Ibid. 233-240.
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into the system of auditing the pubhc accounts. Inde-

pendently of tlie advantages to be anticipated from tiic

general application of the appropriation audit to every

branch of the public expenditure, a point to be hereafter

specially noticed, much benefit will result from the greater

degree of independence assigned to the audit officers over

that which they previously enjoyed. It is true that the

Treasury is still empowered to appoint, from time to

time, such officers as may be required for conducting the

business of the department, and to regulate their number

and salaries. But this power is conferred upon the Trea-

sury expressly in order that there may be some member
of the government, having a seat in the House of Com-
mons, responsible for such appointments.' And, on the

other hand, the Comptroller and Auditor General is

authorised to promote, suspend, or remove, any of the

employes in his department ; to make rides for the con-

duct of business therein :, and (subject to the approval

of the Treasury) to establish regulations for the guidance

of all public accountants.^

In proceeding to define, more particularly, the functions

which appertain to the Board of Audit, as a department

for examining and verifying the public accounts, it should

be premised that, irrespective of the operations of this

board, every department in the state is bound to apply

to their expenditure some sort of check or departmental

audit, whether their accounts are examined by independent

auditors or not.*

And in addition to the check to which public accounts

' Hans. Deb. vol. clxxxii, p. 18G4.
' Rep. Com. Pub. Accts. (Excheq.

and Audit Bill), 1806, Evid. 291-
303.

» Ibid. 1805, Evid. . d. Thus
the accounts of the Foreign Office

have not hitherto been audited by
the Audit Board, but by the per-

manent Under-Secretary of State for

Foreign Affairs. Hans. Deb. vol.

clxxix. p. 1100. But under the pro-

visions of the Public Moneys and

Accounts Act of 1806, it is provided

that, from April 1, 1807, these ac-

counts shall be subjected to the Ap-
propriation Audit, and to the revi-

sion of the Comptroller and Audi-

tor General. See Special Report

from Com. on Pub. Accts. 18(i0, on

the Exchequer and Audit Depart-

ments Bill, Evid. 314-383.
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Aflminis

triitivo

may be subjected in the department to which they relate,

all accounts of pubHc expenditure are liable to two kinds

of audit— 1. The administrative audit ; 2. The appropria-

tion audit.

The administrative audit, as its name imports, is con-

ducted on behalf of the Treasury, with a view to puq^oses 2it'
which are purely administrative. Until recently, this was
tlie only kind of audit applied to the public accounts ; and
it is still (1866) the only check which is apphed to the

miscellaneous civil service accounts, with certain excep-

tions to be hereafter noticed. This audit may be conducted

by any persons whom the Treasury shall appoint ; in fact,

it is sometimes conducted by the Paymaster in Scotland,

by the Paymaster-General, by the Board of Trade, and
even by the Treasury itself But, in general, it is con-

ducted by the Board of Audit, acting exclusively on behalf

of the Treasury, and with a view to enable the Treasury

to maintain their legitimate authority and control over tlie

vfuuous departments of expenditure." The board has no

autliority to apply this audit to the public expenditure

generally, but only to 'such accounts as they may be

directed by the Treasury to examine. Apart from the

mere business of checking the accounts, it is the main

duty of the board, in conducting this audit, to determine

whether the departmental expenditure has been in accord-

ance with Treasury instructions, whether special or general.

After receiving the auditor's report, it becomes the duty

of the Treasury to decide what should be done in respect

to any irregularity, or departure from the directions of

the Treasury, that may be pointed out therein

It is not a little

statutory provisions relating to the administrative audit,

none can be found whicli imposes on the auditors the duty

M.

curious, tliat amongst the numerous

" Appended to the Fiftli Report
of the I'ub. Accounts Com. for 1801
is a table of the accounts which are

audited by the Audit Board, and of

tlioae which are audited by other App. p. 119.

departments.
'^ Eep. Com. Public Moneys, 1857,

p. 14 ; Rep. Com. I'ub. Account.",

180o, Evid. 3, 4, 118, 2o2, &c. ; and

VOL. I. P V

mi

111
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of questioning, or even of noticing, any expenditure that

may have been incurred in excess of a parhamentary vote,

or in res})ect of a service for which no appropriation whiit-

ever had been made.* This left tlie door open for mucli

abuse, and enabled the Treasury to expend money which

had been granted for one ser^ice for entirely different

purposes, without fear of detection or censiu'e by Parlia-

ment. Sometimes it happened, however, that such reck-

less and extravagant expenditure was incurred, more

l)articularly on behalf of the army or navy, as to call for

the special interposition of Parliament." For example,

the Admiralty account, for a seiies of years prior to 1831,

was systematically misappropriated.^ It was not until the

year 1832 that a partial remedy was found for this evil,

by the introduction of a new description of audit, which

will now engage our attention.

h. The Nature and Operation of the Appropriation Audit.

It reflects the highest credit upon the government, that

we are indebted, for this important administrative reform,

to one who held at the time a prominent office in the

state.

In the year 1832, Sir James Graham, who was at that

time First Lord of the Admiralty, introduced into tlie

House of Commons a Bill for the better regulation of the

naval accounts, the most prominent feature of which was

a provision empowering the commissioners of audit to

examine the accounts and vouchers of naval expenditure,

side by side with the votes and estimates for the naval

service ; and to report the result of the comparison an-

nually to the House of Commons. This Bill became law;

and, pursuant to its requirements, the votes for naval ser-

vices were, for the first time, arranged under distinct hends,

or branches of expenditure, in the annual Appropriation

» Rep. Cora. Pub. Accounts, 1805,
App. p. 119.

- ;{ IliitsoU, pp. 209-211.

^ Eep. Com. Pub. Accounts, 1805,

p. 119.
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Act ; in a form which, with some slight alterations, has

been observed ever since.''

Prior to the introduction of this reform, the several its pecu-

amounts voted in su])ply for various navy services were beuofits.

added together, and included in the Appropriation Bill in

u bulk sum, to the credit of the naval service generally.

This practice was justified by the presumed im[)ossibility

of estimating beforehand, with any certainty, the probable

sum required for each service. So long as it continued,

the whole of the naval money, except that voted to defray

tlie navy debt, could be legally applied to any one service;

subject, of cour.se, to future enquiry by the House of

Commons, as to the expediency of such an appropriation.

The appropriation audit cured this evil ; and, in spite

of some defects of detail, it has worked well. In 1840
a new Act was passed (the 9 & 10 Vict. c. 92), which Extended

extended the operation of the audit to the accounts of

military as well as naval expenditure. This Act also esta-

blishes the ])rinciples which shall govern the Board of

Audit in applying the appropriation check to such other

departments as may, from time to time, be brought within

its operation, by direction of Parliament.*

The efficiency of the new scheme of audit was further

secured by the government not merely taking the votes

for the distinct and separate naval services for which they

were granted in committee of supply, but also restricting

tlie application of the grants to payments actually made
on behalf of the particular service within the period of

the financial year.^

It should be observed, however, that the appropriation

audit was not intended to limit the discretion of the

responsible departments of state entrusted with naval or

military expenditures, so as to prevent them from deviating

to army
accoiin'.s.

"^ For full particulara of tliis Evid. 227.

cliange, soe Itep. Com. Pub. Ac- ^ See ante, p. 570: and see lu^p.

c.Hiuts, 1802, Evid. pp. 1-4, &c. Com. Pub. Accounts, 1805, p. 120.

" [Jep. Com. Pub. Accounts, 1805,

p I' 2

•M
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from the directions of the Appropriation Act in Ctases of

necessity, but merely to secure siicli a revision of tlieir

accounts, by an independent autliority, as would suffice to

detect any departure from the particular application of

the votes which had received the sanction of Parliament.*'

Both the Admiralty and the War Departments still retain

the power of making use of the surplus of one vote to

meet any deficiency in another, provided the aggregate

grant for naval or military services is not exceeded. This

power, as we have already stated,"* is exercised with the

knowledge and consent of the Treasury.

In 1851, by the Act 14 & 15 Vict. c. 42, the appropria-

tion audit was directed to be ap])lied to the newly-created

departments of the Board of Woods and the Boai'd of

Public Works.

Inl85G,the Committee on Public Moneys was appointed.

They sat for two sessions ; and their report, in 1857, ' has

formed the text of all tliat has been subsequently said or

written on the subject of the appropriation audit.' They
recommended that it should be applied to the ' accounts

of income and expenditure kept at the Treasury, to the

accounts of the revenue departments, and to the various

accounts comprising the expenditure of the votes for civil

services, including civil contingencies.' * The government,

by Treasury iriinutes dated February 15 and December 23,

1858, agreed to the principle of this recommendation, but

pointed out certain practical dir* ulties in the way of its

immediate adoption.^

In 1860, by the Act 24 & 25 Vict. c. 93, the appropria-

tion audit was extended to the expenditure of the cus-

toms, the inland revenue, and the post-office departments
;

« Rep. Com. Pub. Moneys, IS;")?,

p. 6. The nature, scope, and mode
of applying the appropi-iation audit

are described in the Rep. Com. Pub.
Accounts, 1802, Evid. pf 34-41. See
further, on this subject, Kep. of Com-
mittee in 1805, p. 17, &c. and App.

pp. 115-1 ;8.

" Ante, p. 500.
" Report, 1857, p. 0.

' Commons Papers, 1857-8, vol.

xxxiv. p. .382; 1800, vol. xxxix.
pt. i. p. 175.
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for iipply

iii^ it to

III! tlio

VOtPll

and in 1861 (pursuant to the report of tlie Conunitttio on

rublic Accounts of tliat year), to payments out of tlie civil

contingencies fund. It only remained tliat it should be

ap[)lied to the miscellaneous civil service ex[)enditure; and,

although this extension has been repeatedly urged upon

the government by the Committee on Public Accounts,'*

the undertaking was found to be attended with so many
didiculties, that, until the present year (I8GG), no provision

lias been made for giving ellect thereto.

In a memorandum submitted to the Committee on Projoots

Public Accounts in 1865, by jMr. Macaulay, the Secretary

of the Board of Audit, three distinct })roposals for accom-

plishing this desirable object, which have emanated from sei'viues.

very high authority, are discussed; but each of them are

shown to be open to serious objections. Another plan,

which he considers to be free from defect, is suggested by

Mr. Macaiday himself. A brief notice of these different

schemes may not be unprofitable.

The first proposal was that made by the Committee on

Public Moneys, in 1857, to the effect that the appropria-

tion check should be a])plied, day by day, to the accounts

of civil service expenditure, by means of audit-office clerks,

stationed in the pay-office. This plan Mr. Macaulay shows

to be quite impracticable.^

The second proposal emanated from the Treasury, and

is explained in a Treasury minute which was laid before

Parliament in Februaiy 1858 (Pari. Paper, No. 94). This

minute sets forth the peculiar difficulties attending an ap-

plication of the appropriation audit to the civil service

accounts, over that of other branches of the public ex-

penditure, and proceeds to suggest—1. That an annual

account of the sums voted, and the expenditure incurred

in the financial year, under each miscellaneous civil service

vote, and of the balances remaining on hand, shall be

8 See Report of 1802, d. iii. and '> Rep. Com. Rub. Accounts, 1805,

App. p. 2
J
Report of 1804, App. Nos. App. pp. 120-123.

3 and 4.
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yrepared in the finance department of the Treasury.

2. Tliat this account shall be transmitted to the commis-

sioners of audit for their examination and report. 8. Tliat

said account, witli the auditors' report tliereon, shall be

laid before Parliament. But there are serious defects in

this scheme. Although the Treasury is tlie ultimate source

of authority for all public expenditure, the cases wherein

votes are charged with expenditure under the direct ordei's

of the Treasury are very few. And it is obvious that the

department which undertakes to lay before Parliament

the appropriation account of a vote should be in a posi-

tion to certify, of its own knowledge, that the account is

accurate, and tliat tlie expenditure recorded in it is pro-

perly chargeable to the vote. The Treasury have admitted

the insufliciency of this scheme by withdrawing it.

In lieu thereof a third proposal has been made by the

Treasury, tliat a consolidated av^count of the appropriation

of all the miscellaneous votes should be jirepnred by

the commissioners of audit, for submission to Parliament,

after the several accounts of expenditure had been ex-

amined by the board in detail. This proposal is open

to the obvious objection that it requires the audit oiWco,

to examine and audit an account which had been prepared

by themselves. In such a case the several departments

concerned would be entitled, not only to questicm tlu;

fairness and accuracy of the accounts, but to reject tlieni

altowtlier. The existinur relations between the Jioard of

Audit and the executive departments would thereby be

entirely inverted, for Avhile the former would cease to be

appropriation auditors, and woidd become the accountants

general of tlie civil service, the latter would ajipear before

the House of Commons, by their representatives, not ns

the responsible accountants for the money entrusted to

their manngement, but as auditoi's, oi", at all events, M'^

critics of accounts prepared for them by the Board ofAudit.'

' Hep. Com. I'ub. Accounts, 18(55, App. pp. 123-127.
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The defects in the foregoing schemes are all distinctly

traced by Mr, Macaulay to the neglect of tlie essential

principle, tliat those who accept the management of trnst

money are the proper persons to acconnt for it. The
trustees, in the present instance, are the several deport-

ments who are called upon by the Treasury to administer

the sums granted by Parliament for particular services.

These departments must be severally held responsible for

seeing that the vote they administer is spent in accordance

with the intentions of Parliament. The only reasons

which have yet been urged to exempt the departments

from this responsibility are derived from the existence in

the civil service of certain anomalous practices, which are

themselves highly objectionable. These practices should

be abolished.^

It should also be remembered that the Board of Audit

is merely a board of verification, not of control. Its

proper function is to insure truth and accuracy in the

public expenditure. It should never be required tC)

advise, control, or remonstrate with, any executive de-

partment in regard to exj)enditure. Its business is

simply to report to Parliament every infracti(^n of the law

relating to the appropriation of pubhc money ; leaving it

to the departments concerned to give such exphinations

as maybe necessary, to the Committee on Publi(! Accounts,

to investigate and report their opinions on the financial

transactions of the government, and to the House of

Commons to determine thereupon.''

The scheme which j\[r. Macaulay himself suggests for

the due application of the a])propriatiou audit to all the

parliamentary grants, is based upon the ])rin('i[)le above

contended for, that every parliamentary vote should l)e

])laced by the Treasury under the immediate superinten-

dence and control of some one res|)()iisible officer or

department known to the House of Connnons, and held

J Rep. Com. Till.. Accouul-', iSC'j, App. pp. 128, liM».

^ Ihifl. pp. i:\0, l.'U.

Defects in

tliese
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responsible for the proper application thereof; that regu-

lar ' appropriation accounts ' should be annually prepared

by each department for submission to the House of

Commons, which accounts should be rendered to the

Board of Audit to be examined and reported upon

;

that the board should report to the House every case in

which it may appear to them that a vote has been

exceeded, or a sum charged against a vote wliich is not

supported by proof of payment, or wherein a payment

chaiged did not take place within the period of the

account, or cannot be charged against a particular vote

consistently with the requirements of Parhament.'

At length, in 1866, by the Act to wliich our attention

has been already directed, for the reorganisation of tlic

exchequer and audit departments, provision has been

made for the accomplishment of this important reform.

In the clauses of this Act which relate to the audit of

accounts all existing enactments for tlie application of the

appropriation audit to the several branches of the public

expenditure to which it had been previously applied are

consolidated. No alteration is made in the practice in

regard to the army and navy accounts. But the Act

j)roceeds to provide for the extension of the appropriation

audit to the whole of the grants for civil services,

including every item that is voted in committee of

supply.™

The precise mode in which the foregoing provisions

are to be carried out has not yet been connnunicated to

Parliament. The Exchequer and Audit Departments

Bill, however, was referred to tlie Committee on PubUc

Accounts, who, after a thorough scrutiny of its details,

reported it to the House, with some amendments, but

with a decided approval of its general i)urport. In

evidence before this connnittee, the Chairman of the

' Full dotnils of this scheme are counts, 1805, App. pp. 131-130.

given by Mr. Miicaulny, i'l a series " Act I'O & 30 Vict. c. 30, sec^.

of proposed regulal ions, with expla- 22-32.

nat(jry notes. Iiep. Com. I'ub. Ac-
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Board of Audit, and Mr. Macaulay, the secretary, agreed

ill the opinion that the Bill embraced the leading princi-

ples in regard to audit for which the audit-office had been

long contending; namely—1. That the department which

is entrusted with the administration of a vote shall be

responsible for the preparation of the appropriation ac-

count thereof; that is to say, an account showing how
the trust which has devolved upon the department has

been discharged." 2. That the department which shall

be entrusted with the administration of each vote shall

be appointed by the Treasury. 3. That the auditors

shall be responsible to Parliament only." It is furtlier

provided by the 23rd clause of the said Act, that the

Treasury shall prepare a plan of account-books and

accounts adapted to the requirements of each branch of

the public service, and which shall exhibit in a convenient

form the whole of the receipts and payments, &c., on

behalf of the same, with a view to the appropriation

audit thereof. By a Treasury minute, dated June 22,

1806, a departmental committee has been nominated to

devise the i)lan of these books and accounts, which, when
finally agreed upon, will be adopted under the sanction of

an order in council.''

It is undoubtedly of the first importance that the

appropriation audit should be extended to every branch

of the public expenditure, inasmuch as the financial

accounts which are annually presented to Parliament do

not as yet exhibit the precise relation between the grants

and the expenditure for each particular service ; and

New
arrange-

ments
under this

Act.

Antici-

pated ad-

vautiiges

therefrom.

" This will necessitate ii re-castin<>:

of tlie estimates, so that it may appear

upon the face of the vote what dcjiart-

nient is responsible for its adminis-

tration. Rep. Com. rub, Aocts.

(Exeh. and Audit liill), 18(1(5, Evid.

15);], 104, L'07. Arrangements have

already been made by the Treasury,

with tlie approval of the Committee

of Public Accounts, for this now

classification of the estimates. See
anti\ 481.

" Hep. Com. Pub. Accts. (Exch.

and Audit Bill), 18()('>, Evid. 181-
lit2, a01)-.31.'?. For a discussiim of

certain points of diHiculty in the ap-

plication of these principles, see Ibid.

105-211.
p For a copy of this minute, see

Commons Papers, 18U0, No. ''{O-J.
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audit.

Parliament has no means of comparing tlie expenditure

actually incurred with any vote to which the appropria-

tion audit has not been applied.

Under the new system of taking the votes for those

issues only which will come in course of payment during

the year, the appropriation audit is more especially

valuable. Without it, the departments having no direct

interest in looking after their unexpended balances, such

balances, instead of being surrendered to the Exchequer,

could easily be applied, by direction of the Treasury, to

some service not authorised by Parliament ; and it being-

no one's business to call attention to the irregularity, it

might escape notice.''

Manner of The appropriation audit is conducted exclusively by
conducting

^]^q commissioucrs of audit, acting in concert with an

priation ofRccr from the accountant's branch of the department

whose accounts are imder examination. Every account

is examined by the commissioners, on behalf of the House

of Commons, in accordance with the rules prescribed by

the Exchequer and Audit Act of 186G.

The object of this audit, and its precise difference from

a mere administrative audit, have been thus explained.

The appropriation audit is intended to ascertain wliat

payments are properly chargeable to a particular parlia-

mentary vote. It accordingly determines—1. Whether

the expenditure incurred is verified by regular vouchers.

2. Whether it has been sanctioned by the proper depart-

mental ai.thority. 3. Whether it has been distinctly

authorised by Parliament. The administrative audit is

confined to the two first enquiries, but the appropriation

audit determines all three." Accordingly, whenever any

particular accoiuits are directed by the Treasury to be

subjected to the appropriation audit, the mere adminis-

trative audit to which such accounts may have been

Results

t]ierol)y

obtained

Rep. Com. Ptih. Accts,

S-iEvid. 45-67, 2oi>-L>r,7.

1805, ^ Ibid. E\id. 20l>, App. pp. 142-

147.
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previously subjected is necessarily merged in tlie larger

enquiry.^

When the accounts for the past financial year to which Rpported

the appropriation audit is applied have been duly ex- iiousoof

ainined, the commissioners are required to embody the ^'"""nwis.

result of such examination in reports for tlie information

of the House of Commons. Their report is sent, first of

all, to tlie Treasury, in order that that department may
interpose its authority to rectify any irregularity pointed

out therein ; and also that the Treasury, in transmitting

the report of the auditors to the House of Commons, may
accompany it with any observations they may think fit to

vnuke upon it.* It is the duty of the commissioners to

direct the attention of Parliament, in their reports, to

every departure from the provisions of the Appro])riation

Act. These reports shou.kl make mention not merely of

any cases of positive irregularity on the part of any

department of the state in the expenditure of public

money placed in their hands for particular purposes, but

also of any cases wherein, with the sanction of the

Treasury, surpluses of certain votes had been used to

defray the deficiencies of other votes, in conformity with

the provisions in the recent Appropriation Acts, permit-

ting the Treasury to authorise such an arrangement
' temporarily,' and subject to the future approbation of wim

Parliament." And it is here that the appro])riation check f„'°ny

ceases to be operative, and that the interference of tlie
dctcrmi

House of Commons becomes indispensable if it be intended reports

to make the control of Parliament over the public expen-

diture paramoinit and effectual.

Thus far it has been remarked that in no one instance

has the House of Connnons decided what should be done

in ]-espcct to any irregularity which has been ])ointed ou*

by the Board of Audit."" Where questions have occurred

» I{ep. Com. Pub. Accounts, 18(35, " See antp, p. 5(58.

Evid. 24, 23;-), .^-c. » P»ep. Com. Pub. Accounts, 1805,
' Ibid. (Exdi. and Audit Bill), Evid. 2/0.

180(5. Evid. 214-228.

no

il
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between the Treasury and other departments regarding

tlie surrender of unexpended balances, the adjustment

ultimately directed to be made by the Treasury has been

tacitly accepted by Parliament, notwithstanding that the

Board of Audit have pointed out that it fell very far short

of what should have been made. And even when it has

been necessary to take a vote of the House of Commons
to confirm a grant which had been temporarily made by

the Treasury of surpluses to meet deficiencies in certain

cases, the departments concerned or the Treasury have

come before the House and made their own statement of

the case, and the House has always adopted the account

without a word."^ In fact, ' no Appropriation Act has ever

been adjusted under parliamentary impulse in any way,

and it is there that the appropriation check is really

defective.'
*

It may be questioned, however, whether it is either

necessary or expedient "or Parliament to interfere, in a

formal and direct manner, with the responsible depart-

ments entrusted with the management of the public

expenditure. The increasing publicity which is now
given to aU the transa^'tions of government, especially

where the outlay of public money is concerned, and the

good understanding which happily prevails between the

Treai.ury and the House of Commons upon financial

matters, have hitherto rendered it unnecessary for Parha-

ment to do more than call the attention of Government

to any irregular or objectionable practice, in order t(j

insure its being remedied with the least possible delay.

And this brink's us to the mention of the crownins: act

whereby the House of Common'-: has been enabled t(3

exercise a constitutional control over the public expendi-

tiu'C, without infringing upon the functions of responsible

ministers ; that is to say, through the instrumentality of

* Pipp. Com. Pub. Accounts, I8G0, 140. And see TiOrd Robert l^fon-

Evid. 79-140, 'J72-l>88. tajru's speech, Ilaus. Deb. vol. clxxx.
» Ibid. Evid. of Mr. Macaulay, p. 2J.L\
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a standing committee of its own members. In the year

1845, as we have ah'eady seen, a departmental committee

of the Treasury reported their opinion that efficient control

over the pubhc expenditure could only be secured by the

examination of the audited accounts by a committee of

the House of Commons/ But this recommendation was
not carried out ; and the country is mainly indebted for

the introduction of this important feature into the political

system of England to the timely counsels of the Committee

on Public Moneys, who, in their report in 1857, advised

that the principle of the concurrent audit, or appropriation

check, sliould be extended to all accounts of public income
and expenditure to which it had not yet been applied

;

that the whole of the public accounts finally audited should

be presented to Parliament before the close of the year

succeeding that to which they relate ; and that these

audited accounts should be annually submitted to tlie

revision of a committee of the House of Commons/
We have noAV, therefore, to consider the origin and

functions of the last tribunal by means of which Parlia-

ment, and more especially the House of Commons, is

enabled to exercise its constitutional control over the

public expenditure with vigilance and success, viz. :

—

Origin of
tills oom-
mitteo.

4. The Standing Committee on Public Accounts.

With a view to obtain the co-operation of the II(3iLse of

y See ante, p. 5(30.

• Rep. Com. on Pub. AFoneya, p.

0. In taking leave of this romniittt'e,

from whose report so much valuable

information has been drawn to eluci-

date this branch of our subject, it

may be observed that the\ iibniitted

to t)".e House recommendations on

several points of detail, which have
not been noticed in these pages, but

which they commended to the con-

tinued attention of Parliament and of

the executive ";overnment, until it

might be found practicable to carry

them into effect. Ihid, p. 8. Treasury
minutes were issued on February 15

and December 2;{, 18o8, reviewing
the several recommendati' ns of the

committee, and announcing the in-

tentions of government in regard
to the same Commons Papers,
].^r,7-8, vol. xxxiv. p. 377: 1800,
vol. xxxix. pt. i. p. 173. See also

later intinu\tions of the intentions of

government on this subject in Hans.
Deb. vol. flxi. pp. 1309-1331; vol.

clxv. p. 102G.
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Finance
com-
iiiitteos.

\

Commons in the important task of economical retrencli-

ment and reform, it had been long the practice for the

government from time to time to call upon the House

to appoint what were termed finance connnittees, witli

authority to enquire into the revenue and expenditure of

the country in every branch of the public service. The

first instance of the appointment of such a committee was

during the administration of Mr. Pitt, in 1786. From
this date, similar committees, composed of men selected

for their talents and knowledge of finance, without dis-

tinction of party, but including some members of tlie

existing ministry,* were appointed about once in every

ten years, until 1828, when twenty years—to 1848

—

elapsed without the nomination of such a conmiittee, if

we except one in 1834, which was confined to colonial

military expenditure.'' On February 22, 1848, on motion

of the Chancellor of the Exchequer, two select committees

were appointed, one on military ex])enditiu'e, and the

other 10 enquire into the ex])enditure for miscellaneous

services.

/ Such committees, though not professedly secret, being

/intended to receive information from government which

/ it would not be expedient to divulge to members

/ generally, have been usually empowered to conduct their

' enquiries in secret, and to exclude from publicity any

evidence which it might be important to abstain from

disclosing. "^ And, in consenting to the appointment of

these committees, the government have been careful to

stipulate that their enquiries should be restricted within

» Mirror of Tarl. 1828, pp. 190,
20,'}.

'' Hans. Deb. vol. xcvi. pp. 1>01,

lOoO. A committee on r. portion of

the public expenditure was obtained

in 1778, on motion of a private mem-
ber. Pari. Hist. vol. xix. p. 072.

See also, in 3 Ilats. p. 187, notice of

a similar committee in 1G70. But
these were partial in their operation,

and did not review the entire finances

of the country. When Sir R. Potl

was requested, in 18.'35, to consent to

the appointment of a finance com-
mittee, he replied that, while he did

not object to such committees, ' he

was certainly of opinion tluit they

ou<i:ht not to be too frequently

appointed.' Mirror of Pari. 18.'jo,

p. (302.

' Peel, in TTans. Deb. vol. xcvi.

pp. 1007, 106.3.
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constitutional limits, and that, wliile reporting tlieir

opinions in regard to retrenchments in the public ex-

penditure and economical reforms, they must not encroach

on the functions of tlie executive government, who are

alone responsible for deciding as to the number of men
required for the army or navy, or any other branch of

the ])ubUc service, in order to maintain due efficiency

therein.'^

On February 2, 1860, a motion was carried in the

House of Commons against the government, ' that it would
be desirable to appoint, every year, a select committee to

enquire into the miscellaneous civil service expenditure of

the preceding year ; into the payments made out of the

Consolidated Fund ; and into those on account of the

woods, forests, and land revenues.' But, doubtless through

the influence of government, no such committee Avas

nominated. Nevertheless, on March 29 following, the

government consented to the appointment of a committee

whose powers should be limited to an enquiry into ' the

expenditure for miscellaneous services, and to report

whether any reduction could be effected tisercin.' This

committee made a report on July 25, strongly recom-

mending that tliey should be re-appointed in the next

session. On February 21, 1861, enquiry was made of

ministers in tlie House of Commons Avhether they had

taken any steps to give effect to the recommendations of

the Committee on Public Moneys of 1857, that the prin-

ciple of audit should be applied to the miscellaneous

expenditure, and that a committee on the public accoimts

sliould be annually ap])ointed, &c. In reply, the Chan-

cellor of the Exchequer stated that the government were

willing to accede to tlie appointment of a committee to

review the audited accounts from year to year, but that

for the present yefir the army and navy expenditure alone

could be subjected to such scrutiny, as the miscellaneous

Beneficial

if confined

witln'n

proper

limits. /

Consent of

govern-

ment to

appoint-

ment of a
public

liceounts
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•^ Peel, ill Hans. Dob. vol. xcvi. p. 1073 ; and vol. ci. p. 713.
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expenditure had not as yet been bronglit inidor the system

Com- of audit. On April 9 following, upon motion of tlic

appointed*
^^^^i^cellor of the Exchequer, a select committee was ap-

in 1861. pointed for the examination, from year to year, of tJie

audited accounts of the public expenditure ; and tlie

Chancellor intimated his intention of moving tliat tliu

appointment oi sucli a committee should be a standing

order.* On March 31, 1862, this promise was fulfilled by

the appointment of a standin*^ committee, styled 'The

Committee of Public Accounts,' for the examination of

the accounts, showing the appropriation of the sums

granted by Parliament to meet the public expenditure, to

consist of nine members, who shall be nominated at the

commencement of every session, of whom five shall be a

quorum. On April 3 this was made a standing order.

This committee has been characterised by Mr. Gladstone

as ' an institution well founded on the principles of par-

liamentary government,' it being intended ' to give com-

pleteness to our system of parliamentary control over the

public moneys
;

'
^ and as affording to the House of

Commons, through its investigations, ' the best security

for the due, speedy, and effectual examining and render-

ing of the public accounts.'^ An excellent understanding

prevails between the government and this committee ; and

its proceedings have been invariably characterised by

moderation and impartiahty. The secretar}^ of the Trea-

sury is always a member of the committee, and reports to

it ofhcially every session the steps which have been taken

during the past year to give effect to its recommendations.

If any particular recommendation proves impracticable or

Use of this

committee.

^ ITans. Deb. vol. clxii. pp. 318,

773 ; vol. clxv. p. 1027.
^ Ihkl. vol. clxxvii. p. 450 ; Second

Rep. Com. Pub. Accounts, 1863, p. 21.

8 Hans. Deb. vol. clxv. p. 1351,

The form in which the public accounts

are now prepared for presentation to

Parliament was first arranged by a

committee of the House of Commons
in 1797, and afterwards simplified by
another committee in 1822. Tlie

form then adopted, with some altera-

tions and additions, is still adhered
to.— Balfour, on the Budgets and
Accounts of England and France, in

Statistical Jownal, vol. xxix. p. 344.
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inexpedient, reasons are given wliyit lias not been earried

out.

Great care is taken in the choice of niernboi's to com-

pose tliis ini])ortant connnittce. It was at ih'st proposed

tliat it should be chosen by the Committee of Selection
;

but they declined to undertake the duty, and the com-

mittee is now nominated by government, in concert with

such members of the House as are of the {•reatest weiuht

and authority upon financial questions.** This is in con-

ibrmity with the practice which formerly prevailed in the

appointment of iinance conmiittees.* The same gentle-

men are re-appointed every session ; and hitheito the

government have successfully resisted all attempts to alter

the composition of the committee^

The Committee on Public Accounts in 1861 made five

reports, containing various recommendations, some of

them in furtherance of the conclusions of the Committee

on Public Moneys in 1857, and all designed to remedy

existing abuses, and to make the control of Parliament

over the public finances more eflfectual. They specially

recommended the extension of the appropriation audit to

all accounts of public ex]icnditure, and improvements in

the existing system of audit. Also, that votes for public

works should be taken ' for services coming in course of

payment during the yeai-,' instead of ' for tiie services of

the year.' And finally the adoption of measures for the

})roper regulation and audit of the Treasury Chest Fund,

and the Civil Contingencies Fund. The Treasury agreed

to all these suggestions, and two Acts were ])assed (the

21 (^ 25 Viet. cc. 98 and 127) to give efl'ert to the same.

The Committee on I'ublic Accounts was re-appointed

in 1862, pursuant to the standing order above mentioned.

'J'heir first report reviewed the recommendations of the

previous years, and pointed out the extent to which they

Silci'linn

(il'ils iiuiii-

liirs.

Pcpdi'fs of

111! Cum-
mit ., • in

1861.

Its I'opcrts

in 18(32.

" ITans. Del), vol. cl

' Mirror of Purl

203.

VOL. I.

Ixv. p. 1350. J Hans. Deb. vol. clxvi. pp. 3.30,

1828, pp. 100, 528 ; vol. clxix. p. 71o.

QQ
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Its reports

in 18(ia.

Its report

in 18G1.

liad been rra'rietl out by tlic government. It also made
known to tlie House an important decision of tlie 'i'reu-

Bury, tliat ' this year all tlie votes for tlic civil service ari-

being taken for payments Avitliin the year,' without wliich

no satisfactory ai)proi)rialion account could be submitted

toTarhament. The second re[)ort concerned the question

of transfers from army and navy surpluses, which has

been jdready discussed in a former page (ante, p. 5G0),

The third report contained suggestions for improvements

in regard to the army and navy estimates. All these

recommendations were favourably entertained by the

government.

The committee was reappointed in 130,^. The first

re[)ort recapitulated the action taken by the government

upon the reports of i)revious sessions. The second (and

iinal) report was confined to an examination into the

proceedings of government in relation to the vote of

credit of March li), 18G0, to defray the expenses of the

war in China.'*

In 18G4 the committee made but one report. It

treated of the ncv accounts of army and niihtia ex])endi-

ture, prepared in conformity with the amended Appro-

priation Act, whereby the ultimate consent of 'rarliameiit

was required to tnmsfers of surpluses imder certain votes

to defray excesses under other votes, wlii(di had been

tem[)orarily authorised by the Treasury ; and ])ointed out

the proper mode of indicating the sanction of rarliameiit

to such transactions. It discussed the expediency of ini-

]m)viiig the practice of the naval and military depart-

ments in respect of debit and credit accounts concerning

the transactions of past years. It directed the attention

of the House to the c;ircuiustances attending the sale of

certain lands by the War Office, and the purchase of other

lands from the office of Woods and Forests; also, to the

practice of the army department in purchasing army

k s'~ee ante, p. 549.
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suj)|)lies for tlic Indian and Colo litil "governments ont of

moneys voted for .siniikir services for the IJritisli army
;

and reconinieiided that in future the strict rule of rarliji-

mentary appropriation, applicable to such cases, should

be adhered to.'

In 18G5 the connnittee made one report only. It Hwropoit

referred to certain proposed changes in the arrangement '" ^^^'^'

of the navy estimates, of which they expressed a general

approval. Also, to the mode of accounting for fees

received in certain ])ublic departments. It had been

stated by the Chancellor of the Excherpier (Mr. Gladstone),

in evidence before a select committee of the House of

liords, upon the malversation in ollice of Mr. Kdnumds,

Clerk of the Patents, that ' the present state of the law is

very deficient indeed with respect to the miscellaneous

heads of receijit, relating to a great variety of funds which

come into the hands of })ublic olhcers.' The Lords' com-

mittee had expressed their o])inion that this deficient

state of the law should not be allowed to continue, as it

not only in)perilled the • ustody of public money, but

ofiered to various persons em])loyed in the public service

tem})tation to misconduct.'" Accordingly, the Connnittee

on I'ublic Accounts directed their attention to this subje(,'t,

and re])orted their opinion that the system of account in

regard to these receipts Avas not satisfactory ; but that

they desired to institute furtlier inquiries into the matter

before ofiering any general recommendation thereu])on.

Meanwhile, thoy commended the evidence they had

taken to the attention of government." The minutes of

' See a letter from the Secretary

of tlie Treasiirv, stating what sti.'p

had been taken by the Treasury in

aecordtince witli these recommenda-
tions.—Eep. Com. Pub. Accounts,

1805. p. 149.
" liep. Sel. Com. on Resignation

of Mr. Edmunds, Lords Papers, 180-").

And see Mr. (ihKLstone's remarlcs on

this subject in the House of Com-

Q

mons, Hans. Dob. vol. clxxix. p. 0^7.

r.v the Public Ollices Fees Act,
1800 (29 and .'50 Vict. c. 70), it is

provided that tlie Treasury shall lie

authorised to direct that from and
after a time to be specified by public
notice, all or any of the; iocs payable
in money in any public otlice.'shall

be collected by means of stamps, to

be issued by the Commissioners of

q2
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Its rcjiortH

iu 18UG.

Alt(>iii[>f to

olitiiiii ii

roiiiiiiittL'o

to roviso

tho csti-

nmtt'fs, (S;c.

cvidenoe and appendix to this report contain mucli iii-

foi'niation— to wliidi attention has been directed in tlie

preceding pnges—respecting the origin, nature, and

objects of the appropriation audit, with the outline of a

sclienie (prepared by the Secretary of the Board of

Au(ht) for carrying into cfTect tlie proposed exten8i(jii

of tlie same to tlie votes for miscellaneous civil services.

On March 1, 18GG, tlie liill to consolidate the duties of

the excluquer and audit departments, to regulate the re-

ceipt, custody, and issue of [)ublic moneys, and to provide

for tlie audit of the public accounts, was referred to the

consideration of this committee. On March 15 the com-

mittee made a special repoit upon this Bdl, with the

evidence taken thereon. Thev had n^'reed to the I'ill,

with some amendments ; and they recommended thai,

in the event of its becoming law, it should be made

a standing order that all rei)orts from the exchequer and

audit dej)artments, on appropriation and consolidated

fund accounts, and Treasury minutes in relation to ap})ro-

priation accounts, should be referred to this committee.

On August 4, the t'onunittee made a short general report

on tliC proposed re-classification of the estimates, and on

cert;iin 'i.iiior matters of account.

The Counnii tee on Public Accounts is of immense utility

in bi'iniziiLi; the entire revenue and exr)enditure of the

country under the control of the House of Commons ; in

pointing out alnises in the management of the jxiblic

linances ; and in suggesting renunlies. The cordial co-

operation of the government with this connnittee ha>

mtiterially facilitated its lal)Ours, and enhanced its mean-;

of usefulnv.'ss. Nevertheless, there are some who are still

of o])inion that enough has not been done to establish tlic

su[)remacy of rarliament in financial nuittei's. Thisseuli-

nu'ut found expression in a resolution pro|)osed to tin.'

liiliind I'evi'iuio. Tho inoncy re- llio ''(HiHolidiitoil Fiiiul ; dikI Miiiiiiiil

ot'iv'-'il fur siK li staiiip-!, al'tor (liilik't- iiccDunts tlit-'rool' tu bi; liiid bol'ure

iiijX cortain cluirjics, tu bo currii'd to I'urliauiont.
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House of Commons on IMarcli 11, 1802, by Lord

iiobert Montagu, who moved for the annual appointment

of a select committee to revise all estimates and accounts

presented to Parliament ; to consider of the improvement

and extension of })owers of tlie Board of Audit ; and to

determine the exact period of the fmancial year wlicn it

would be desirable that the annual estimates should be

presented to the House of Commons, with a view to their

undergoing examination by tlie said conuuittee pi-evions

to the action of the Committee of Snjiply tliereupoii. Tlie

motion was opposed by the government, by whom it was

urged that the several committees of i)ubHe moneys and

of ])ublic accounts liad suggested numerous important

reforms, which had been carried out by the government

;

and that the existence of the last-named committee

nfl'orded the surest guarantee for the s])cedy and efli'ctual

carrying out of every pro])osition tliat was calculated to

secure the constitutional rights of the House of Commons
as the guai'dian of the public puise. Aftera shoil debate,

the motion was negatived, on division, ])y a large majority.

For further particulars on this subject, see ante, p. 477.

It would be superfluous to follow the course ado])ted

in treating of other prerogatives, and to sui)j)lemcnt this

section with a narrative of precedents illustrative of the

control of Parliament over the ])ublic expenditure, inas-

much as the principal cases of this descrijition have been

already noticed in the progress of our in(]niry, and may
be readily referred to by consulting the Index.

The remaining branches of the royal ])rerogative, which

will engage our attention in the present chapter, are those

wherein the sovereign re])rcsents the state in its dealings

with foreign nations. They will naturally admit of the

following classification :— 1. The light of declaring war

anil making peace, 2, Intercourse Avith ibreign powers,

o. 1'he ri'dit of making treaties. 4. Interference in the

internal concerns of foreign nations. Under each head the

ti\ r ill

r('!!it inn Id

fori'i^'ii
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constitutional limits of parliamentary interference with

the prerogative in question will be briefly stated.

Eight of

deolarinf^

wai", and
making

Ilmv till'

KUlljci't to

liiirliaiiu'ii-

tai'V t'(in-

troi.

(1.) The Rif/Jit of declaring War and making Peace.

The ConstitutiDU has \x>sted this right exclusively in the

crown, to be exercised according to the discretion of tlie

sovereign, as lie may judge the honour and interests ol"

the nation to require. But tlii.s, like all other preroga-

tives, must be exercised by the advi:x' and upon the

responsibility of ministers, who are accountable to Parliu-

ment, and are liable to parliamentary censure or impeach-

ment for the im[)roper commencement, conduct, or

conclusion of a war.**

Tlie previous consent of Parliament, either to the com-

mencement of a war, or tlie conclusion of a peace, is not

formally required by the Constitution. The necessity for

obtaining adequate supplies An- the prosecution of a con-

test with any foreign power, and the control possessed by

I'arliament over the army and navy by means of the

annual IMutiny Acts, coupled with the existence ol"

ministerial responsibility, constitute a sufficiently power-

ful check against the impro])er use of this prerogative.

Nevertheless, if the liostilities about to be entered into are

likely to involve serious consequences, it would be the

duty of ministers, before engaging therein, to suimnoii

rarhament, to communicate to it the reasons for resortiiiLr

to arms, and to ask for its tidvice and co-operation in

carrying on the war.'' If Parliament be in vsession at the

time, it is customary for a royal message to be sent down,

announcing the commencement of hostilities ; but this

form has not been invariably observed. "^

° Cox, Tnst. Eiij?. fiovt. 50(5. linmontnry intorfcronco in quostimi'i

]iowvt'v, Const. Tiaw, 1(K). of war and peace, see Mav, ('mist.

I' Nliiciiiilay, in Hans. Dch. vol. Hist, vol, i. p. loH. Sniilli's I'ml.

hwiv. p. i^'m>. Valnicfston, Ihid. IJonit-nil). ISiV.t, p. }»'>
; ISCO, p. I.

vol. cxiiv. p. I<)S, anil vol. cxlvi. p. 'i Commons .Journ. Fob. II, l"!''!.

lr.;iS. Sec also //>/>/. vol. cxliv. pp. M ay L% 1 H 1 T). March 27, 1804. No
T'J, 217'). For precedents of par- mossajxo 'vas 8ont upon the com-
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T]ie crown, in connnunionting to rarlinnicut llio 1 leak-

ing out of liostilities, the existence of a state of Avar, or

tlie coniinencenient of negotiations for peace/ tliei'eby

invites an expression of opinion upon tlie same. The
advice tendered by rarhanient may be unfavourable to

tlie policy of ministers, and its indispensable assistance

vvithheld. Thus, the American war was brouifht to a

close, against the will of the king, by the interposition of

the House of Conunons.^ In 17UI, Mi". Titt was obliged

to abandon an intended war with liussia, Avliich he

deemed essential to the preservation of the balance of

power in Europe, in deference to the adverse opinion of

the House of Commons, ex])ressed indirectly but mnnis-

takeably, after a royal message on the subject had been

transmitted to Tarliament.* Alter the escaj)e of Napoleon

from Elba, in 1815, a message was sent to both Houses by

the prince regent, informing them of the mcasiu'cs under-

taken by government for securing the ])eace of Eui"o|)c.

In tlie Commons, on April 7, in amendiiujiit to an

address of thanks in answer to this message, JNIr. Wliit-

])read moved that the ])rince regent should be re<iueste(l

to exert his most strenuous endeavours to secure to the

country the continuance of peace. This was negatived

Tiiti>r-

t'crclico i)t'

I'arli.i-

imnt
with this

]ii'crogfi-

tivc.

mpncemeiit of the China war ; seo

Mirror of Pari. 1840, p. 2r)84. As
regards the IVrsian Avar, see Pari.

Deb. .Tiilv ](). l><'u. And a>> to \vai*8

in ImVia,' lf>i(f. July ('., 18«'»H. Tlie r,4

clause of the India ( Jovernnient Aet,

21 & 22 Vict. c. 10(5, expressly directs

that when any order t<i eonnnence

hostilities is sent to India the fact

shall he coiuinunicated to I'arliMnuiit

within three months, if rmlianirnl

besittinjr, or within one month after

its Jiext meeting. The China war
(]Sr(7-IH(i()), was 'begun and linished

without the servants of tiie crown

thiidiing fit to ask for a direct ap-

proval of thrir policy liy Parliament,'

although resolutions ci)ndi'n\natory of

the war were proposed in both Houses

and carried in the House of Com-

mons. Hans. Deb. vol. cl.\i. p. r>iri.

' C. .lournnls, Decem. 8, l7Str), Oct.

2St, IMU, January '-'A, is.-iC. When
negotiations lor peace have failed,

Parlianu'nt should be immediately
informed thereof, in order that some
action should be tidicii tlierenpon. if

necessarv. Hans. Deb. vol. cxxxviii.

pp. 1().').'181, .-('.(), s:;(;, \c.
» On .March I, 17S2, tlic House* re-

solved, that 'all those \\ ho sliould

advise thc^ conlinuaiice of the Ame-
rican war were ti> be considered as

ent'iines to the Itiug an<l country.'

This brought the war to iin eml, de-

s])ite the wishes and itiffulioii^ of

(Icorgc IH. Sec -May, Const. I list,

vol. i. ]i. 4o8.
* .Stanhope's Pitt, vol. ii. p. ]]•'?.

^t*t,i.^it

m

Jil!''

m
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Parlia-

ment is

1>()U11(1 t

by a large majority. Again, on April 28, lie moved
an address to the prince regent, entreating liim to take

measures to prevent the renewal of war on the ground of

tlie executive power of France being vested in any par-

ticular person. This also was opposed by government,

and negatived by a large majority. On Mareli 3, 1857,

the House of Commons condemned tlie policy of the war

Avitli China. This occasioned a dissolution of Parliament,

which resulted in favour of ministers.

But if the government, on their own responsibihty, and

with a knowledsv of tlie internation: ^ relations of the

Biistain tiic kingdoui, wliicli it would have been impolitic to have

n foreign fuHy discloscd to Parliament beforehand, should have
'^"'^' found it necessary, in defence of the honour or the

interests of the state, to enLrafjje in a foreign war, it

becomes the duty of Parliament, in the first instar e, to

aflbrd the crown an adequate su})port. Thus, Mr.

Disraeli, the leader of the Op})osition, uj)on the declara-

tion of war with liussia, in 185-i:, said, 'If her Majesty

sends a message to Parliament, and informs us that slie

has found it necessary to engage in war, I hold that it is

not an occasion when we are to enter into the policy or

im|)olicy of the advice by a- hicli her Majesty has been

guided. It is our duty, under such circumstances, to rally

I'ound the throne, and to take subsequent and constitu-

tional occasions to question the policy of her Majesty's

ministers, if it be not a })roper one.' " In a former ynut

of this cha})ter—when treating of the prerogative in

regard to the direction and control of the army

—

various precedents were adduced, pointing out the man-

ner in which Parliament should exercise its constitutional

right of inquiry into the prosecuti(>'^ of foreign wars ;

"

and the case of the China war, above cited, is a memor-

able example of the condemnation by Parliament of a

" IIiuis. Dob. vol. fxxxii. p. 281. Jhid. vol. clxxiii, p. 07.

For similar ri'inarliH l>y Mr. IMsrai'li " See ««^ pp. .'{:30-i3-54.

in rcfcrenco to llii.s pri>roy:ativo, .soo
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war which it rcgardod as unwise and inexpedient, wliile,

at the same time, it did not retuse to furnisli the nieans

of bringing it to a successful issue.

tWt'l'll tlio

I'l'dwn ami
t'i)rri;TU

powers.

(2.) Intercourse ivith Foreign Poivers.

The sovereign is the constitutional representative of inior-

the nation in its intercourse "with foreign powers. Tlie
''o^^''^<'^°

transaction of afhurs of state witli other nations appertains

exclusively to the executive government, which is always

in existence, leady for the discharge of its functions, and

constantly assisted by experienced advisers in the per-

formance of its discretionary powers.

The medium of commimication between the sovereign

of Great Britain and the accredited representatives of

foreign nations is the Secretary '^f State for Foreign

Affairs. It is his dutv, in oflicial interviews with foreii^n

ministers, and by means of written despatches, to convey

the views, opinions, and conclusions of the govei-nincnt

upon matters arising out of the relations of the British

crown with other countries.

It is a necessary rule that the substance of all personal

comnmnications between tiie representatives of the

British crown and the ministers of any foreign country,

upon matters of public concern, should be committed to *

writing, in order that a lair and complete record of the

transactions between Great Britain and other states may
be preserved in the Foreign Ollice, and, in due course,

submitted to Parliament.* The English constitutional informa-

svstein requires that Parliament should be inf(>rmed, '"•"•'".'''"^

•' A
_ ^ _

'to liCfXIVI'll

from time to time, of everything whi(^h is necessiuy to t" I'.iriiu-

explain the conduct and policy of government, whetii.''' at
"^*^° '

home or abroad," in order tliat it may interpose with ad-

* Sop Mr. Disraeli's spoocli, in nions piissed n resolution of ecnsiiro

liana. Del), vol. clvii. p. 117!>. upon the Ktu-l of Cliatliani (the

* Lordl'aliner.it()n,i/m/ vol. elxxiii. ^la,•'ter-(ieneral of the Onliinnco .nul

p. 1103. In 1810 the Ilouso of Com- u cabinet miuiityr), who had com-

\ 'i

m.\

*lH
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mont
informa'

tion on
foreign

policy.

vice, assistance, or remonstrance, as the interests of the

of comniu- nation may appear to demand. It is unquestionably of

Parii'"-*^

^^ inuiiense advantage to the country, that the diph3niatic

transactions and procc^edings of government abroad sliould

be freely communicated to Parliament, for thereby the

foreign pohcy of the crown ordinnrily receives the appro-

bation of Parhament, and is sustained by the strengtli of

an enliglitened public opinion.^ This in itself confers an

additional weight to our policy and opinions abroad. On
the other hand, it is notorious that tlie English system of

giving publicity to hiformation obtained by government,

in rejrard to occurrences in foreign countries, is viewed

with great disfavour on the Continent. A knowledge of

the fact that all information procured by our foreign

agents is liable to be made public, militates iomewhat

against their usefulness, and tends to ])lace them occasion-

ally in an embarrassing position. It induces towards

them, moreover, a feeling of reserve on the part of the

representatives of other governments ; and necessitates

that our ministers should resort, more than they would

otherwise do, to the practice of private correspondence.''

lint a certain amount of discretion must always be

allowed to the government in respect to communicating
wiiat ought or Avithlioldiug documents and official correspondence

divulged, wliicli may be asked for by either House of Parliament.

While it is necessary that Parliament should be informed

of all matters which are essential to explain or defend

the policy of government, it is equa.iy necessary that a

minister should be able, upon his own responsibility, t

DisiTotion

in with-

holding

()

mantled a military expedition to the

Scheldt, on account of hi.s having
prosentod to the king a secret report

of the expedition, without comnui-
niciiting tiu; siuno to his colleagues,

or causing it to be considered as a

Iiublic document. (See ««/<', p. 170.)

[t was justly contended, that if such
a proceeding werepermitted, it would
strike at the root of ministerial re-

sponsibility. Pari. Deb. vol. xvi.

p. .'} '*.

'' See Earl of Clarendon, on the

increasing power of public opinion

over th(i foreign policy of the govern-

ment, Hans. Deb. vol. clxxxiii. p.

572.
• lli'p. of Commons Committee on

the Diplomatic Service, 1^01, pp. oO,

110,y24, 372.
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pivi'ii in

Cfi-tjiin

cases.

withiiold from the public sucli information as lie may
judge could not be '^Horded Avithout detriment to the

public service. Ministers are sometimes obliged to "ive 'Extracts'

' extracts ' only from official papers, in certain cases ; but

Parliament is bound to receive what is communicated

upon the faith and credit of the administration in whom
their general confidence is reposed, unless they are pre-

pared to question the personal integrity of ministers, or

to prcaounce a verdict of censure upon their public

conduct.*

Thus, it is generally inexpedient, and highly impolitic, Papor.s

to communicate to Parliament ])apers concerning diplo- pending

matic negotiations which are still pending ; and ' nothing ^V'S'^^ia-

is more prejudicial to the action and efficiency of the

di])lomntic service than the ]ierpetual motions for the

production of papers, whicli are made by a certain class

of politicians,' who insist upon the fullest information on

questions of foreign policy, at unseasonable times.''

It has occasionally liai)i)ened, however, that the govern-

ment, in the exercise of their own discretion, have laid

before Parliament ])apers in regard to disputes with foreign

nations, whilst the negotiations are still pending, expressly

in order that the opinion of Parliament may be annoimced,

so as to influence the course of events.'' Put in 18G0 a

motion in the House of Commons, for the production of

a copy of a despatch rec;eived from abroad (upon a sub-

ject on which negcjtiations were pending), and before it

had been answered, was successfully ()i)])osed by the

* See n debate in tlio House of

CoMinions on March 1'.), I8(tl, on a

motion for a coniniittee to consider

tlio discrepancies between tlie copies

of certain correspondiMice relntinji to

AtlViiftuistan, which was presented to

Parliament in 1H;}<>, nnd a^ain (in a

dilferent shape) in 1H.')8; and to re-

port thereon with a yiew to secure

that all copies of documents presentetl

to the House shall jrive a true re-

presentation of the originals. After

explanations on the part of Lord
I'almerston, a<:ainst whose official

conduct the motion was directed, it

was negatived. Ihitsee Sniith'i; I'arl.

llememb. iSlil, p. 45. 8ee also tho

cas(( of the ( 'hiiia Despatches, noticed

in Smith's I'arl. I\emenib. 18()(), p. .'io,

'' Hep. Com. Diplomatic Service,

Commons I'a])ers, isni,v(d. vi. p. ."»44.

' Mr. Disraeli, citing case of Cri-

mean War, in 1854. Hans. Deb. vol.

cl.x.viii. p. 803.

i
iiif!}

11:,
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Count Wn-
Ifwski's

dospjih'h

in 1858.

Drafts of

despatches.

Privato

and con-

fidential

corre-

Bpoudenco.

Foreign Secretary (Lord John Russell), on the ground

that ' such a course would not only be contrary to prece-

dent, but contrary to every principle recognised by the

Constitution :' it ' would be like inviting tlie House to

dictate the answer.'
'^

In 18-58, a despatch was received from Count Wfilcwski, Foreign

Sccretaiy to tlie French Government, referring to a recent attem])t

upon the hfe of the French Emperor, which had been plotted in

England, and angrily remonstrating against the alleged impunity of

assassins in England. Instead of replying to this despatch, the

government laid it before Parliament, and made it the foundation of

a Lill, Avliich they introduced into the House of Commons, to amend
the law concerning conspiracy to murder. But the Commons,
indignant at the imputations contained in this despatch, and at the

conduct of the ministry in relation thereto, rejected the Bill upon
its second reading, by the adoption of a resolution, expressing their

I'egret that the government, ' previously to inviting the House to

amend the law of conspiracy, had not felt it to be their duty to

make some reply' to Count WalcAvski's despatch.^ This resolution

led to a change of ministry.

It is a common practice, in order to save time, to send

on a despatch, intended for presentation to a foreign court,

by the British minister abroad, with instructions to witli-

hold the delivery thereof until all the parties concerned

had agreed upon it. If afterwards the despatch is not

agreed to, it is simply cancelled. It then has no exist-

ence ; and government have uniformly refused to com-
nnmicate to Parliament the original draft of any such

despatch.*

Any attempt to coerce the government into producing

to Parliament all the papers they may possess upon a

matter of foreign policy, without regard to their being

confidential, or unsuitable for general [publication, could

only result in compelling the agents [of government t(~)

liave recourse to ' private correspondence '
foi' tlie com-

munication of everything but mere ordinary information.

•> Hans. Deb. vol. civil, p. 1177.

And iivp poi^t, p. (il2.

' Jbuf. vol. cxlviii. p. 17o8.

' Lord Palmerston, //;«/. vol. clxxiii.

p. r)4(). (Laynrd^, Ibid. vol. clxxv.

p. G02.
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This would occasion not only immediate public loss, but

also permanent injury to the state ; for when one admi-

nistration succeeded another, it would be unable to dis-

cover, amongst the oflicial records of the public depart-

ments, the real grounds of action, and motives for deci-

sions, upon great public questions. In connnunications

between tlie Imperial Government and its agents abroad,

private and confidential letters are necessarily frequently

made use of. These letters refer to circumstances not

sufficiently certain, or sufficiently important, to be placed

in the formal sliape of a despatcli ; or it may be that tliey

communicate circumstances which have been learnt from

conversations, and Avhich it would be impossible to lay

before Parliament without placing the writer in a position

that would exclude him thereafter from all means of in-

ibrmation which it is essential he should obtain. Such

letters it is the duty of the Foreign Secretary to receive,

and it is equally his duty not to lay them before the

Ilouse.^

It is contrary to the etiquette observed towards sove-

reign princes to communicate to Parliament autograph

letters addressed by them to the monarch of Great Bri-

tain. The practice is, for the Secretary of State to refer

to the substance of such letters in an official despatch,

acknowledging the receipt thereof, whereby an official

record is preserved of their contents.*^ Nor is it proper,

or consistent with practice, to lay before Parliament a

letter from a foreign monarch to one of his ministers of

state, even though a co[)y of the same may have been

transmitted to the Foreign Oifice by our own ambas-

sador.^

It is also unusual to lay before Parliament any comnui-

Etiquntto

towards
foroigii

J

ill

(i(pi

* Lord ralniorston.IIftnfa. Deb. \o\. hcvs of llio Ministry (tlio Secretary of

elvii. p. 1182. For fiirtlier puvtifular.'j .State for Foreign Atlairs).

in regard to the practice of private cor- '' ^[r. Canning, in Pari. Deb. vol.

icspondence between tiie foreign se- xxxvi. p. \k7.

cretary and the diplomatic servantsi of ' Hans. Deb. vol. dxx.viv. p. licl.

tho crown, see vol. ii. c. 2, on Mem-
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nications between ambassadors and ministers abroad and

the sovereign to wliom they arc accrechted. Sueli doeu-

ments are regarded as ' conlidential,' lor tlie obvious rea-

son that tlieir production ' miglit lead to serious conse-

quences.' ^

The .-overeign, considered as the representative of lior

people, has tlie exclusive right of sending ambassadors to

foreign states, and receiving ambassadors at home.'' This

prerogative should be regarded as inviolate, and should

not be interfered with by either House of Parhament,

—

except in cases of manifest corruption or abuse; else the;

responsibility for its faithful exercise by the minister of

iState who is i)ro])erly accountable for the same would be

impaired, if not destroyed.

In 1814, the Right Hon. Georj^e Canning was appointed ambas-

sador extraortlinaiy at the Court of Lislion, for the purpose of I'oii-

gratuhiting the Prince of Brazil upon his return to Portugal. The
salary and allowances to Mr. Canning Averc on the scale ordinarily

allowed to such functionaries ; hut a few months previously, it apjiears

that the Foreign Secretary liad written to the resident minister ut

Lisbon, requiring him, as a. matter of economy, to reduce the ex-

penses of the mis.-iion. Tlie subsequent appointment of Mr. Canning,

at a greatly increased rate of expenditure, led to the imputation that

lie owed his nomination to coi-rupt influences, and that his appoint-

ment Avas, in fact, 'a pecuniary and profitable party job.' Accord-

ingly, on May 0, 1817, after Mr. Canning had returned home, Mr.

Lambton moved in the Hoiise of Commons a series of resolutions

reciting the particulars of the case, and asserting the ajipointment

to have been inconsistent with the pi-evious declarations of govern-

ment in regard to this mission, imcalled for, and resulting in an
* uixnecessary ami unjustifiable waste of the public money,' The
Foreign Secretary (Lord Castlcreagh) defended the conduct of the

government, and afterAvards Mr, Canning himself gave full andsatis-

factor}' explanations, Avhich entirely exonerated all j)arties from cor-

rupt or improper conduct in the matter. Nevertheless, the motion

was pressed *o a division, but it was negatived by a Ijirgo majority.'

Upon the accession to olllco of Sir Robert Persl, in 18;jo, he

selected the Marcjuis of Londonderry to be ambassador at St, Peters-

•• Lord .Tolm liiissoll, Hans, Deb.

vol. cxxxi, p. 702.
'' Uowyt'i', CuiLst. Law, pp. 157, loS.

' Pari. Deb. vol. xxxvi. pp. IGO-
2.J4.
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burpf. This choice "was unpopular in tlio House of Commons, nn-l

on March 13, 1835, a motion was made for an aihlrcss ' for a copy

of tlio appointment, if any, of an ambastJador to St. Petcrsbui'jj;^,

together with a return of the salary and emoluments attuflicil

thereto.' No vote was taken on this liiotion, it being stated that

the appointment, although intended, had not yet been made. JJut

the adverse feeling towards Lord Londonderry on the part of tlio

House of Commons was so very apparent, that his lordship, with-

out communicating with any member of the government, declared

in the House of Lords that he would not accept the mission.*" lioih

the Duke of Wellington and Lord John Russell protested agiiiiist

the unconstitutional invasion by the House of Commons of the royal

prerogative;" and Sir R. Peel, who had annoiinced his intention of

adhering to the choice he had made," afterwards stated that ho had
been no party to Lord Londonderry's withdrawal, and that had the

address passed, he should have resigned office.P

It would be a manifest breach of this prerogative to

permit either House of Parliament to communicate di-

rectly with any foreign prince or power. All such com-

munications ]nust be made officially through the govern-

ment, and by a responsible minister of the British crown.

In 183G, the French government made a valuable present of

books to the libraries of the Houses of Lords and Commons. The
fact was duly repoi'ted to each House, by their respective lilmiry

coinmittees. In the House of Lords, a resolution, expressing grate-

ful satisfaction for this donation, was adopted ; bat it was admitted

that no precedent existed to warrant the House in transmitting the

same direct to the French Chamber of Peers. After a short discus-

sion on the point of form, iv. was agreed that the resolution should

be forwarded through the Secretary of State for Foreign Aflaiis,

without any further action on the part of the House. i It was
decided in the Commons, that, after the session, their Speaker should

nuike some ai'rangements for conveying an expression of thanks for

this donation to the French authorities, without the adoption by the

House of any formal vote thereupon.'"

Upon the occasion of the successes of the allied armies of Fng-

land and France, during the Crimean Avar, in 1851, the thanks of

Parliament wei'e voted to the French commander and his arni\',

' for their gallant and successful co-operation ' Avith our troops, and

Houses of

Piu-lia-

Tiiont

may not

coiiiniuni-

I'llto

cliiTi'tly

with

loi'cif^n

i>o\vers.

/

™ Mirror of Pari. 18.35, p. 350.
" / hid. pp. aoO, 3o8.
" Ibid. p. 335,
I' .bid. 1841, p. 1834. reel's Me-

moirs, vol. ii. p. 88.
" Mirror of Pari. 1830, p. 1031!.

Ibid. p. 2830.

• ;<^
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tlioEiiijrlisli commandor, Lord T?afflnn,was (le.sircd to convoy fo tliorii

this iTSolution. lini this vote was admitted hy Lord .Inliii Kiisscll

to bo ' uuiisunl, and porliaps uni)rof!odi'ntcd ;' and ^n-avo <loiil)ts

were exjn'ossod by Earl Derby, vvhctlior sitcli a ]n-()ot'i.'diiijjf on tlio

part of tbo IIouso towards tlie ti-oops of a foreign ])ower was not

irrojj^nh'r and unbecomini?. Nevertheless, the unaninn'ty of feelino'

which <,'enerally prevailed at tho time towards our French ally

caused the point of form to be overruled."

On May 1, 1805, Addresses to tho queen were voted in both

Houses of Parliament, to convey to her Majesty the expression of

the deep sorrow and indijufnation with which the intelli<ijence of the

assassination of Mr. Lincoln, President of tho United States, hiid

been received, and prayinji^ her Majesty to communicate the abhoi--

renco of the Ibmse, and their sympathy with tho f^overnnient and

people of the United States, upon this occasion, to the Amei-ican

government. These addresses were agreed to, non'tue (h'i<,^ciitii'iilc
;

although, in tho House of Lords, Earl Derby took exception upon

formal grounds, and suggested that the more regular coixrse would

have been ' simply to move a resolution of this, in conjunction with

the other House of Parliament,' exprKssing the feelings proposed to

be embodied in the Address to the crown. No reply Avas made hy

the mover of tho Address (Earl Russell, tho Foreign Secretary) to

this point.*

On June 30, and July 10 and 13, 1SG3, a singtilar and unprece-

dented occurrence took place in the House of Commons. Two
members, Messrs. Roebuck and Lindsay, in tho coui-se of debate

upon the expediency of recognising the Southern American Confe-

deracy, communicated to the House an opinion of the Emperor of

the French upon tho subject, Avhich his Imj)erial Majesty, they

stated, had authorised them to make known to the House of Com-

mons. This proceeding gave rise to a very lively discussion, and

elicited from Lord Palmerston (the premier) some very pertinent

remarks. ' Tho British Parliament,' he said, ' is in no relation

to, bar intercovirse with, no official knowledge of, iwj sovereign

of any foreign country. Therefore it is no part of our functions to

receive comnninications from the sovereign or government of any

foreign state, unless such communications are made by the respon-

sible minister of the evown, in consequence of ofHcial comnninica-

tions held by order of a foreign government with the British govern-

ment.' After further observations on this point, his lordship de-

clared that ho thought it right to place on record, so far as could bo

done by a statement in the House, that the proceeding in question

Ava.<i 'ntterl'

'^ Hans. Dtb. vol. cxxxvi. pp. .')29,

31)0.

t Ibid. vol. cLxxviii. p. 1223.
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"wns * nttcrly iriPgnlar, and ouf^lit never to bo drawn into pre-

cedent.' "

The prin('i])lc involved in the foregoing rases admits,

moreover, of a more extended a})|)li('ation, and forbids of

any formal connnunications between tlie Houses of Lords

and Connnons and otlier legislatures in the liritish emj)ire,

ex('ej)t through the medium of the executive oflieers of

the Imi)erial Government.

Thus, on ^[arch 1, 1855, inquiry was made of ministers, in

the House of Lords, whether they intended to proj>ose that the

thanks of Parliament should ho given to the several colonial

legislatures who had liberally evinced their sympathy with tlie

mother country during the Jlussiau war, by largo contributions to

the Patriotic Fund. It was i-eplied, that no precedent existed for

such a commum'cation, and that ' it was a matter of grave dnubt

whether a precedent should bo now set, recognising an intercom-

iiuinication between the Imjterial Parliament and the Legislatures

of the Colonies in matters pertaining to tlio crown, which would

set the ci'own altogether aside.' In this view all the leading stales-

men of the House concurred.^

Housps of

I'arliii-

iiipiif

call only

cuipiiiuni-

oatc nilli

iitlicr

li'^risliitivo

1 Indies

through
till' iiii-

jitTJal
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['•I

(3.) The Right of maklnr/ Treaties.

It is a peciihar function of s(3vereignty to make trea- Rifrht of

ties, leagnes, and alliances with foreign sttites or ])rinces
; l"",^'^

and by the law of nations it is essential to the validity of

a treaty tluit it be made by the sovereign power, Ibr then

it binds the whole community. In England the sovereign

power is vested exclusively in the crown, acting under the

advice of its responsible ministers. Whatever engage-

ments or contracts the sovereign enters into, no other

])0wer within the kingdom can legally delay, resist, or

annul ; although the king's ministers are responsible to

l^irliament for their participation in the conclusion of any

" Ilnns. Deb. vol. clxxii. p. GG9. of the late Lord Chnncollor Truro of
'' Ibid. vol. cxxxvi. pp. 2073- his collection of law books, as a do-

2084. See also the course taken by nation to the library. Ihid. vol. cxli.

tiic House of Lords, in 1850, upon p. l-'i:]. Lords Journals, 1850, pp.
the occasion of the yil't by the widow .- 4, 95.

VOL. I. E K
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iroaty derogatory to tlie honour and interest of the

nation."^

Power of The constitutional power appertaining to Parliament in

menr' respect lo treaties is limited. It does not require their

in respect formal sauctiou or ratification by Parliament, as a condi-

tion of their validity.'' The proper jurisdiction of Parlia-

ment in sucli matters may be tluis defined : First, it lias

tlie right to give or withhold its sanction to those parts of

a treaty that require a legislative enactment to give it

force and effect ; as, for example, when it provides for an

alteration in the criminal or municipal law, or proposes to

change existing tariffs or commercial regulations.^ Se-

condly, either House has the right to express to the crown,

by means of an address, its opinion in regard to any treaty,

or part of a treaty, that has been laid before Parliament/

Thirdly, it is in the power of either House, if it disaj/-

proves of a convention or treaty, to visit the ministeis

of the crown who are res])onsible fjr the same with cen-

sure or impeachment, as the case may be."

If a treaty requires legislative action, in order to carry

it out, it should be subjected to the fullest discussion in

Parliament, and especially in vdie House of Commons, witli

a view to enable the government to promote effectually

the important interests at stake, in their proposed altei'a-

tions in the foreign policy of the nation.'' But while

* Bowyor, Const. Law, p. 100. 1

Bliickstoiu', ch. vii. Lord I'almera-

ton, in IIau9. Deb. vol. cl.\xiv. p.

787.
' Ilnns. Deb. vol. clvi, p. 13(51.

' Seo cases in Ilertslet 8 Treaties,

vol. ix. p. 11M54, SiC.

* Mr. Pitt'H dictum, quoted in

Smith's Pari. Ilememb. 18(50, p. .3.3.

lionl Aberdoen's motion in House of

liords, January 2(), 18;}2, for an ad-
dress to tho kinjr- to cause certain

alterations to be made in the project

of a treaty rcspectinfr Holland, which
liad been made public, with a view
to the honour of (Jreat Britain and
the just clftima of Holland. (Mirror

of Pari. 1831-2, pp. 310, 2823.) Mr.
B. Cochrane'^ motion, in House of

Commons, on July 13, 1800, in rejravd

to an article in the treaty with China,

respecting the residence \ii n British

Plenipotentiary at Pekin ; and Lord
John Bussell's observations there-

upon. Hans. Deb. vol. clix. p. 18S().

' Mr. (tladstono, in Hans. Dtib. vol.

clvi. p. 1380. Lord II. IVtty'a mo-
tion of censure in rejrard .i tho Con-
vention of Ciutra. Pari. Di^b. l''el).

21, 1800. For older cases, seo Cox,

luMi. I'lng. Clovt. p. C'.tO. And (tiid',

p. -42.

'' Hans. Deb. vol. clvi. pp. 1200,

1320.
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rtirliament may refuse to agree to measures submitted to

tliem for tlie purpose of giving effect to any treaty, they

liave no power to change or modify, in any way, a treaty

itself.'^

It is not usual to lay before Parliament treaties which

liavc not been ratified by the government;'* nor treaties

between foreign powers, to wliicli Great Britain is not a

])arty ; although copies thereof may have been communi-

cated to the British Government."

It is unnecessaiy and inexpedient for the House of Aiiepod

Commons to interfere in any way, or declare its opinion,
„f ir^tTd

on any matter of alleged violation of treaty, or which

concerns the foreign relations of Great Britain with other

„»,r

countries ; unless at the

government, and with a

of the executive

view to powers or opinions

instigation

sought for by the executive ; as matters affecting our

relations with foreign countries are prerogative.' But

(Questions may be put to the administration in ParHament,

in reference to alleged infractions of treaties by foreign

powers, and for the purpose of directing the attention of

!j;o\ eminent tliereto.^

Moreover, ' it is neither regular to ask, nor is it con-

venient to answer, questions relative to treaties which are

yet pending.' ^ The initiation of a foreign policy and the

Treat i OS

still pfiul-

ing.

• Mr. Gladstone, linna. Dob. vol.

ixxi. p. rAf>i.

» Mirror of Pari. 18;^8, pp. 0009,

0105. ]{ut, in IStt.""), the goverunumt
.submitted to the llonse of Couunons
a ' Siii^nr Duties and Drawback Dill,'

tiie object of whicb was, ' to give

( llk't to a treaty wliicb had not yet

been ratified, and tlierefnro could not

be presented to the House in tiio

ii.sunl form, by comninnd of lier Ma-
ji'sty; but for tlie information of tho

lIouHe, 08 the treaty required icgis-

hition, a copy had been presented as

n return from tlie Treasuiy.' Chu.i.

(if the Kxcheq. Hans. Deb. vol. dxxx.
I). 2K{).

• Mirror of Turl. 1834, p. 2858.

' Lord John Itussell, Hans. Deb.

(3) vol. xc. pp. 800, 801. Seo tho
discussion, in the House of Commons,
on June 28, 1801, on an abstract

resfdution proposed in reference to

t!io Garibaldi fund, for tho lil)eration

of Italy. And on the motion in tho
House, on April 2H, 1804, to rosolvo

that certain instructions issued to a

colonial governor, in regard to tho

obser^•ance of neutrality in the Anio-
rican Civil War, wero • nt variance

wltli tho principles of international

Inw.'

« See lUd. vol. clvii. pp. 740, 757;
vol. clviii. pp. 1100, 1120.

" Mirror of Pari. 1841, p. 1032.

BR '2
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condurting of negotiations witli foreign powers apportniiis

cxflnsively to the executive government, who are res])(in.

sible for the course and issue of the same; and should not

1)0 interfered witli by Parliament, who necessarily can

only possess imperfect information upon the subjecl,

either by advice or by vote. So long as Parlianuiit is

satisfied with the general principles upon which negotia-

tions are being conducted, and ai)proves of the gcneial

policy of the government, it should abstain from all inter-

ference with pending negotiations.'

So strictly is this rule observctl, that, in 1S39, a Bill introduoidParlia-

not to ^^y government for the Suppression of the Portuguese Slave Traile

lejrisliitt' in was rejeeted by the House of Lords, at the instigation of the Duke
iiiiiticrs of Wellington, Lord Lyndhurst, and other eminent statesmen, e\-
in'oiicr tor

ci
'

.z
I

'

lu'iiotia-
pressly on the ground that Parliament ought not to be calleil u]t(iii

lion. to act in a matter which should properly be effected by negotiation

and by the action of the cxc . utivo government on their solo

responsibility. After the rej<!Cii'>n of the I3i]l, an Address to the

crown was adopted by the ] louse of Lords, urging negotiations

with foi'cign powers to suppress the trafHc in slaves, and the

adoption of other measures by government to that end, especially iis

regards the Portuguese slave trade, and giving assurances of the

readiness of the House to concur with the Commons in whalevcr

measures might be necessary to bring about such a desirable result.

To this Address a suitable reply was given by the cro\vn. At the

same time, the ministry introduced another Bill on the subject,

which was free from the prineijml objections pointed out in the

li inner measure. The Duko of Wellington, however, was still dis-

satisfied, and adhered to his opinion that the obji'cts intended ought

to be effected by order in council, without the intervention ol'

Parliament. In its progress through the Ijords, the Bill undi'i-wcnl

Homo important alterations, rendering it more confornud)le to

constitutional law and usage ; and it was finally agreed to by both

Houses.''

' S<M' tlio spooches of Mr. Disraeli far ns tln'V can bo produced withnut

tmd of Lord I'ahncrston, in Hanfl. puhlic iiijurv or inconvenifncc ; m f

Del), vol. clxxv. pp. 127U, ii'HO. And Elinor of Pari. 1^:10, p. (571 ; I^Ki,

.f iMirls Derbv and UmstAl IhUl pp. pp. 1>047, 2(Mi>; 1841, p. l.')()7. An.l

in;: nejfoliiilions witli foreign nowers J Sei> Pari. Debate.'*, IH.'JO, /)</.«'<//<(.

1>L*4, ll(:iH. Paper.-* re|j:ardin>jr

Hi. pp.
pend-

nre only connnnnieatod to Parluunent Aiuuial liu^i.stor, l8iiU, pp. L'4l*-2o.'».

Ill the discretion of the crown, and so



THE RIGHT OP MAKING TREATIES. (il3

After the conclusion of important negotiations with the

representatives of any foreign state or states, it is usual

for the government to connnunicate the result to Parlia-

ment, and to declare what is the course which the govern-

ment propose to take in regard to the questions involved

therein. If either House should be of opinion that the

government has failed in its duty in any respect, it is

competent for tliem to take any Yum of conchu^t they may
tiiink proper, in order to make known to the crown tlieir

o[)inions uptm the subject.'' For, while tlie initiatit)n of

a Ibreign policy is the prerogative of the crown, to Ije

exercised under tlie responsibility of constitutional minis-

ters, it is the duty of Parliament, when the result of the

negotiations conducted by ministers has been comnnmi-

eated to them, to criticise, su|)port, or cimdenni that

policy, as they may deem the interests of the nation shall

require.^

Thus, on July 4, 1801, after the protocols of the coiiforonpe held

in London, in the auniiuer oT 18(11, lu'tween the rejircsi-ntatives of

J'^nrope:in powers, to consider of the dissensions Ix-twi-en J>enmark

iiiid (iei-many, had been lai«l before Parliament, Mr. Disraeli moved
in the House of Commons a vote of censure upon ministers, in the

shape of an Address to the ipu'en, to represent that the course pur-

sued by the pivernment had failed to maintain their avo\vt'(l policy

of upholdiiiij^ the inte^'rity and independence of Denmark, had

lowered the just iniliienci' of this country in the counselsof Kurojic,

and thereby diminished the securitii-s for peace. An ani' ndment, to

deelai'e that the in<h'pendence of Denmark and the security of its

possessions in SchleswiLT- lb)lstein ounfht to lu- <fnaranlc'etl, was

nej^atived without a division. Another amendment, apjirovin;;' ol'

till' conduct of p)verninent in abstaining fiom arme(l interfci-cncM

in tlu' war, for the ilefence of Denmark, was put, and a^n-ced to. On
.lidy H, a similar vote of censure was pi'oposi'd in the Jltiuse of

liords ; an ameinbiu'nt, to modil'y the tei-nis tlureol', was put, and

nejxatived, and the main (piistion was a<:rreed to. It is notuwortliy

that this vote was carricii by means of pro.xies, for, of the peers

|)rcst'nt, there w(M'e {"Jo non-tonlents to ll'.l contents; but, by the

aid (»f [)roxies, this dei-ision was reversed, and the t«)tal majoi'ity in

Result of

negotia-

tions to

bo made
known to

Parlia-

nient.

Invasion of

IVntiiark

in IBtil.

* Knrl b*a»M'll, Hans. Ihh. \o\, dx.wi. p. .'L*;J.

' .Mr. I)i^rmli, I/>i,l. p. 7 lit.
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Right of

the crown
to tlis-
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•without
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ment.

favour of tlio vo*:e of censure was 9, tliere being 177 in favour iuu\

1G8 against it.™

For a discission of tlie question as to how far it is

competent for the crown to dispossess itself of any portion

of its dominions, without the assent of Parhament, see the

debate on the Address moved in the House of Commons,

in relation to the Eoyal Proclamation issued in 1854,

abandoning and renouncing all sovereignty over the

Orange Kiver territory and its inhabitants." This ques-

tion, so far as regards the right of the crown to surrender

to a foreign state a part of its teiTitory, was supposed to

have been settled in the affirmative, on the authority of

Lord Chancellor Thurlow, but Lord Campbell disputes

the correctness of the dictum of his predecessor." Thu

point has again arisen in reference to the Ionian Islands,

and has been argued by Earl Grey, in favour of the

crown ;P also by Lord Palmerston, and Sir R. Palmer

(Solicitor-General), to a similar effect, with an exception

in the case of newly-discovered territories which had been

settled by British subjects, when the laws of this country

having been introduced therein, the cessicm could not take

place without the consent of Parliament. Or, in the case

of conquered or ceded countries, if Parliament had legis-

hited concerning them, the Solicitor-General was of opinion

that the concurrence of Parliament might be necessary to

their relinquishment.'^

(4.) Interference in the Internal Concerns of Foreign

Nations.

Inter- The crown, acting through the Secretaiy of State for

coiuvr'i.rof
F^i*<-*ig»i Affiiirs, is sometimes called upon to ex])ress its

o[)inions in regard to the condnct of other powers, inforci^rii

nut ions.

"" Hans. Deb. vol. clxxvi. p. 1100.
Ilii<I. vol. oxxxiii. pp. M 87.

Caniplu'll's Chnnctillors, vol. v.

" Ilii'd. vol. oxxxiii. pp. M 87. i' Hans. Dob. vol. rlxix. p. o7
" CanipboU's ChnnctAlors, vol. v. '' Ifn'if. m). L';lO, 1H(

~

pp. nrtr), n-'itJ «. To tho sainc clli'ct, Ifiid. vol. clxxiv. p. .'J78,

]3, ] 11.

>> Han
' Iflit f. 11]). L':lO, 1H()7 ;' and see

s«H' Smith's Pari. Honiomb, 180.'{, pp
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matters of internal or domestic -concern. The interests latpncn-

of British subjects resident in foreign parts, or engaged in foreign

connnercial transactions witli foreign citizens, may require "ff'""""-

the inteqiosition of the crown on their behalf; or a

particuhir hue of policy adopted by a foreign state

towards its own subjects, or towards a neighbouring

state, may be viewed by the British government as con-

traiy to recognised priuci[)les of lunnanity, or of natural

right, or as being likely to occasion a disturbance of the

peace of nations. Under such circumstances, tlie crown
is warranted by international usage, in offering friendly

advice or remonstrance to a foreign government.' But
great dehcacy is necessary in all such acts of intervention,

lest they should fail of their intended efiect, and irritate

instead of conciliating ; thereby wakening the moral

strength of the crown in its foreign relations, or neces-

sittiting a resort to arms/ It is obvious that, if any

di})lomatic interventions are called for, they can only

be exercised tln'ouah tlie recognised official channels of

hiternational comnumication. JDirect interference by

' See a 1} Ml)er of instances, cited

by L(n'cl 1 ainiorston, wherein the

IJritish government ' have interfered

\vitli great success in tlio atiiiirs of

other countries, and witli great be-

nelit to the countries concerned,'

Hans. Deb. vol. clxxv. p. r);V2.

' ' All public writers have declared

that a nation has the right to settle

its own form of government, provided
it does not injur^ other nations in its

mode of doing so, jUst a.s every housc-
liolder nuiy regulate his own liouse,

provided he does not cause a nuisance

to the n(ighl)ourhood ; but if one
nation attacks amtther, all nations are

at liberty to judge whether tiieir iu-

teri'sts and tne general ndepcndcnce
are all'ccfed thereby. Tlius tlie first

kind of intervention should, as a rule,

be forbiildeu ai\d avoided.' Of lute

A ears, the leading powers of Ivirtme

luive al)slained,as a general princi]>le,

from such intervention. 'Ibit the

case would be quite diilerent if, when

n great power attacks a small ii do-

pendent state, with a view to < on-

quest, other powers were as a rule

to remain quic/cent.' 'It does not

follow, however, that in every caseof

invasion with a view to interference

in the internal concerns of a state,

neutral powers are bound to resist

the invader.'— Karl Hiissell (citing

cases and authorities) in the new
edition of his Kssay on the Kiiglish

Constitution, pp. Ixxxii.-.xciii. And
see his s|)eecli in Hans. Deb, vol.

clxxvi. p. 117H; the proposed votes of

censure upon the policy of the govern-

ment in regard to the Sehleswig-

Holstein question, in the House of

Lords, on April 11, ai 'J in tlu; House
of ("onimons on .luly 4, 18(U; and

the discussion, in the Lords, on nlVairs

of Austria, kc, May H, 180(5. For the

oj)ini<ins of lOarl Derby, and Lord

Stanley on non-intervention, see

Ilnus. Deb. vol. dxxxiv., pp. llol,

li.'18, ll\j;3.
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When Piir-

liaiiiont

niuy inter-

JTOSO ill

aflTairs of

foreign

pjwcrs.

Lafayctto,

Polignac,

cither House of Parliament in tlic domestic or mimici|):il

concerns of a foreign country would be highly irregular

and unconstitutional. If, however, by virtue of existing

treaties with a foreign state, or for any other reason, the

British crown possesses a distinct and formal ground for

interposition in a domestic matter arising within a foreign

territory, it would be perfectly regular for either House

to address the crown to exercise that right. Sucli a

proceeding could only be legitimately restrained by con-

siderations of political expediency, but it should not be

])ersevered in, if opposed, on this ground, by the respon-

sible advisers of the crown.'

In the years 179-4 and 179G," tlic Ilonso of Commons was moved

to address the crown to intercede Avitli the <^ovoriiment of Prussiii

for the liberation of General Lafayette and other Frenchmen, wlio

had been captured during the war with Frar.ce, and eoidined in

Prussian prisons. The proposed addresses were supported by Fox

nnd other leading Whigs, on the ground thai Lafayette and his friends

were not subjects either of Prussia or Austria; that they had not

violated the laws of either country, but were mere prisoners of war,

and that England, as an ally of Prussia, Avas entitled to intercede

in their behalf. Mr. Pitt, however, successfully i-esisted tlic

motions on constitutional grounds. He said, ' No instance of sueii

interference as is now jiroposed has ever occurred at any former

])eriod nor could such interfei'ence be attempted without

establishing a principle of the most unwan-antable tendemy ; a

princi})le inc(msistent with the internal policy and independent

rights of foreign states.' ' It would be improper for this J louse to

take any share in a transaction which in no degree conu's within

their province, and on which their decision could have no influ-

ence.' ^

On a similar occasion, on May 31, 183(), a motion was made in the

House of Conunons for an Address to his Miijesty to rise his godd

ollices with his ally, the hing of the French, for tlu; release cf

Prince Polignac and other state prisoners, formerly ministers of

state of the late King Cliarles X., now confined in the fortress of

Ham ft)r attempting a revolution in France, which was afterwards

' Lord Pahiiorston, on prnpoft'd Sco Pari. Dibatos on (i-iicrnl

nddrt'HS for tin; ri'cogiiitioii of tlm Fit/patrick's motions on .March 17,

Southern Aiiii'rican ('oiil'cdcrai'V, 17!>J, and Dec. !(!, I7itl>.

Ibiiis Dfb. vol. clxxii. pp. 000, 0(ik ' I'url. lli,-it. vol. xxxii. p, l.*102.
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successfully accouipHshed by othei'S in July 1880, nnd by means of

wliich tlio pre&mt kinj^ of tbc French Avas placed upon the throne.

The Foreign Secretary (Lord Palmerston), tlunigh personally

sympathising in the object sought to be obtained by the motion, de-

clared that the House ' could take no step so inexpedient, or even

dange ous, as to ask the King of England by address to interfere in

matters connected with the domestic concerns of another country.' *'

After a short debate, the motion was withdrawn.

On ^larch i"), IRlji*, a mcndier moved an Address for correspond-

once between the Foreign OlHce and tlie British minister at Stock-

holm relative to the erection of Slito, in Gottland, into a free-port,

to the manifest advantage of British interests. Lord I'almerston

opposed the motion, because no sufficient parliamentary gi-ounds for

it had been shown; and because neither 'this House nor the English

governmeiiL has any business to meddle with the internal atlUirs of

the government of Sweden,' as would bo done were this motion to

prevail. It was accordingly negatived."

Hut there is a manifest diiference between an unauthorised inter-

ference in the municipal proceedings of a foreign country and inter-

ference with fi specific object, under a S})ecitic treaty.^ Recognising

this distinction, the government acquiesced in motions made iu the

Hcnisc of Commons, both in 18132 and 1842, for Addresses for

co[»ios of manifestoes and ukases issued by the Ilussiiin government,

and relating to the I'ulministration of the kingdom of Poland ; Eng-

land having been party to a treaty, in 1815, by which the condition

of Poland laid been regulnted, and subsfoucnt acts of the Russian

government towards the Poles having tittx^.i place, iu alleged con-

travention of that treaty, so that the Parliament of England pos-

sessed a right to infornuition as to the grounds ujxrn which that

condition had been changed, and were justified in expressing tlieir

.sympathy with the sufferings of Poland, although it might not bo

T»ort .if

Slito,

AITiiirs ill

y

• Mirror of Pari. laiO, p. KUL
* J hid. is.Jlt, pp. 7H»-7'.>1'; sou nl.s«

ni(f. p. L>7<L>. And on >biy 10. b^<il,

a motion for copies of dcspiitclics

from our aiubiif'xailor at Niriinn,

de-cril)in<r tho constitiition lately

granted by the EmixTor of Aut^tria

to his subjects, was witiubnwn ; on

its l)eing stilted !)>' tlio l''orei;jn Se-

cretiiry (Lord Jolm IJussell) that,

'altlKMifjli tiiero is no secret al'out

tli(f matter,' it wi.,i not d.siiahlo to

]>ro(luce papers ' which relate so en-

tirelv to the internal all'airs of Aus-

tria.' Ilantj. Deb. vol. clxii. p. 1870.

' Bat in any cnao it is not regular

to lay belore Parliament copies of

ollicinl ilocunients of forei;^ii coun-
tries, nide.'^s they are in the fonnal

nial ollit ial po.^se.-^sion ol';.'n\('rnmeiit.

Hans. Del). (;'.) vol. l.wxiii. p. l-J.).

And it is a rule whi>'h, an a nwitterof

courtesy, is always ol)servo(l, that,

wiien documents liave Iteen coinmn-
nicated to tlie Ib'itish eovermneiit by
foreij.'!! powers tliev are not laid

before I'ailiameiit without first cou-
sultijig said powt>rs a.s to whetlier or

not they de.-ire tiiemtobo pid>lisiifd,

Ihid. vol. clxxiii. pp. .'{.".0, Htl.
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Poliiud.

Sound
dues.

expedient for the government to take any formal stops that would
be regarded as hostile or offensive by Russia.*

But, on March 17, 1805, Lord Palmerston opposed a motion con-

demnatory of the conduct of Russia towards Poland, on the ground
that the records of Parliament already contained a deliberate ex-

pression of oj)inion on the subject; and that it was not desirable to

weaken this proceeding by any mer^^ repetition of similar opinions.

Such motions, he contended, should only be resorted to in order to

obtain from the House once and for all a decisive expression of

opinion, which may have the cifect of influencing events, or, if

necessary, of obtaining from government some action with a view

to give effect to the same. The motion was accordingly witli-

draAvn.

On Marc] T6, 1M\, a member moved to resolve tliat, in the

opinion of tl ^ )use of Commons, certain tolls, known as the Sound
dues, levied i'/ 'le i i .g of Denmark on British (and other) ship-

ping were unj'u •, and *« juired revision. The Foreign Secretary

admitted the fact, and tiit; cmth of the general statements urged in

its behalf; also, that the grievance was one of long standing; but

he declared that negotiations had been recommenced for the

removal of the tolls, and that it was therefore inexpedient for the

House to intei'fere. Sir R. Peel (in Opposition at the time) con-

curred in the inexpediency of interference by the House in foreign

negotiations, but considered that, if the crown shoxild be unable to

procure redress, the House might properly and advantageously

interpose, and fortify the croA\Ti by a temjierate expression «)t'

opinion on the subject, which would doubtless have Aveight with

the Danish government. By general consent, the present nu)tion

was set aside by the previous question, to be renewed at anothei*

time, if necessary.* The House was afterwards informed, in reply

to a question, of the satisfactory progress of the negotiations.''

Bearing in mind tlie constitutional limits wliemn tlic

active interference of Parliament in the alFairs of foreign

nations is necessarily restrained, there is, nevertheless, an

important function fulfilled by the British legislature, as

' Sir R. Peel, in Hans. Deb. (3)

vol. Ixiv. pp. 82.'J-S2r). A motion
for an Address to tho crown for a
copy of tlu' in.structi(in8 by the go-

vornment of the I'nitc'd Stntos to its

oilifors tor tlio suppression of the

slave trade was ojiposed h\ the ad-

niiuLstration, because, altliou^di tlio

instructions liad been ronununiouted

to the J5ritisli government under n

rooent treaty, yet it was no part of

the duty of the JJritish govcrunieiiL

to coininiinicate tlieni to Parliament,

but rather for the I'nited States go-

vernment to determine whether they
should publisli them or not. Ilu'if.

vol. Ixxi. p. oHl.
• IMirror of Pari. 1841, pp. 700-

703.
» Ibid. p. 2304.
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tlie moutlipicce of an enlightened public opinion, which

calls for special remark. When events are trans![)iring

abroad ii])on which, in tlie interest of humanity, or of the

peace and good government of the world, it is desirable

that British statesmen should have an opportunity of de-

claring their sentiments, from their place in Parliament

—

wlietlier by so doing tliey merely express, .vith the

weiglit due to their personal character and high official

position, the general feelings of the country, or whether

they aim at inlkiencing public opinion itself by intelligent

and authoritative explanations upon points concerning

which they possess peculiar facilities for instructing the

public mind—it is customary for some member to call

the attention of the House and of the government thereto,

in an informal way, or upon a motion for papers.*' But,

while important beneficial results may follow from ho

temperate use of this practice, it is liable to great ctlrusc

Discussions upon topics which are beyond the jurisdicnon

of Parliament to determine should not be provoked

except upon grave and fitting occasions. When hy the

operation of existing treaties, the position and « ties of

England may be aflected by events transpiring in other

countries ^—or where there is a reasonable probability

that the observations of statesmen and politicians in the

British legislature will have a beneficial influence upon

the fortunes of the country to which they refer
''

—

they would not be unsuitable, or out of jjlace. But

whenever the ministers of the crown discourage or dei)re-

cate the expression of opinions in Parliament upon the

course of afliiirs in other countries, it is safer to defer to

OjiinioHs

OXJUTSSOll

in I'lirlia-

mcnt nil

fort'inn

iift'iiirs.

* E. g. see the oljservations of Sir

]'. IVel and of Lord John lUissoU

on religious intolerance in Spain,

Hans. Deb. vol. clxi. pp. 20r)4, 2072;
(lis(Mis.sion on the anair.'^ of Den-
mark, and llolstein, in the House of

liords on Miirili IS, 18<il ; and on

the Pope and tiie Kinjrdoni of Italy,

in the Lords, on April lU, iHOl
;

debates on the affairs of Poland, in

the Lords, on .Inly 10, 1801, and in

the Ilou.se of Commons, on Feb. 27,

18(i.'i.

'' Hans. Deb. vol. clxix. p. 884.
«= Sir R(Hddsniid and L..rd Pal-

morston, Ibid. vol. clxvii. pp. 1171,

11U5.
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Cnn-
clutling

niiiu ks.

their giiidanr.c, and to refrain from utterances that may
bo hurtful to tlie cause which it is desired to promote,

and that might even operate prejudicially upon the

interests of the British nation.

We have now passed under review the principal pre-

rogatives of the Britisli crown, and have endeavoured to

point out, in the liglit of precedent, and with tlie help of

recognised authority in the interpretation of constitutional

questions, the proper functicms of Parliament in relation

thereto. We have shown that the exercise of these [nv-

rogatives has been entrusted, by the usages of the Consti-

tution, to the responsible ministers of the crown, to be

wielded in the king's name and behalf, for the interests

of the state; subject always to the royal a])proval, and to

the general sanction and control of Parliament. Pailia-

ment itself, we have seen, is one of the councils of the

crown, but a council of deliberation and advice, not a

council of administration. Into the details of administra-

tion a parliamentary assembly is, essentially, inifit to

enter ; and any attempt to discharge such functions, undei*

the specious pretext of reforming abuses, or of recti fyiiiLf

corrupt influences, would only lead to greater evils, and

nmst inevitably result in the sway of a tyrannical and

irresponsible democracy. ' Instead of the function of

governing, for which,' says Mill,' ' such an assembly is

radically unfit, its proper office is to watch and control

the government ; to throw the light of publicity on its

acts ; to compel a full exposition and justification of all

of them which anyone considers questionable ; to censure

them if found to merit condemnation ; and if the men
who compose tlie govei'iiinent abuse their trust, or fiillil

it in a manner which conflicts with the deliberate sense

of the nation, to expel them from office'—or, rather,

compel them to retire, by an unmistakable ex])ressi()n of

the will of Parliament. Instead of attem})ting to decide

' Mill, Itop. ffovt. p. 104.
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upon matters of administration l>y its own vote, tlie ])ro|)er

duty of a representative assembly is ' to take eare tliat the

])ersons wlio liave to decide them are the pro|)er])ersons,'

' to see that those individuals are honestly and intelligently

diosen, and to interfere no further with them ; except

by unlimited latitude of suggestion and criticism, and by

ap[)lying or withholding the final seal of national assent.' '^

' Mill, IJqi. ffovt. pp. 04, 10(J. Functions (if Rt'prosontativo RoJk's'

The whole cliapler ' On the rrojwr is deaorviug of u careful atiitly.

f
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Martial law, 341

Melbourne, Lord, liis first administra-

tion, 07, 122
his second administration, 128

— — acts as the Queen's Private Si ero

tary, 194

Mercy, jirerogative of, 313

Militia officers, dismissal of, 327 »
Ministers, the channel of communication

witli Mie Crovn, 170

how they communicat(> with the

Crown, 231
— their appoint incut and dismissal by

the Crown, 210, 221, 227
- entitled to a fair trial from I'at'.i:

-

ux nt, 212

VUL. I. a H
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MIN

^ , Ministers RCprpt office without n majority

in till) IIouHo of ConimonH, 214
— how far tlu-y an- tttlt'Ctcd by Iho

SovcrciRn, 218, 22/)

— must possess tho confidi'ncc of Parlia-

ment, 223

\ — must have tho implicit confidence of

tho Sovereign, 227
— thoir executive nets, how fur subjoct

to parliamentary control, 'Iftl

— abuse of executive jiuthority, how to

bo dealt with, 284
— illegal or oppressive acts by indivi-

dual ministers, 299, 303

Ministerial defeats in Parliament, 78,

130 «,, 131-133
on financial pmpositions, 617

Ministerial interregnum, 107, 151, 22P,

Ministerial rpsiwuHibilily, origin of, 37
— — when first ncknowiedgrd, -i]

— — pnigri'ss and extent of, 40, 63,

109, 174, 246, 260,336
is to Parliament, ar d to no other

tribunal, 301

for the diHinissal cf their pro-

deccHHors, 08, 124, 223

for the otllcial acts oi' their sub-

ordinateH, 388

Ministry.

—

Sec Ministers

Minutes of Council, rightful limits of, 291

on ediicafionul umtiers, J-^)2

Money.

—

Sie Supply

Money Hills, 626
Muir, Palmer, &c., caBo of, 348

Mutiny Act, 321

^AVY.

—

Sff Army and Navy
•^^ Negotiations, pajiers eoneerning,

when communicated to J'arlia-

ment, 003, 012 )i.

~- matters proper for, fliould be loft to

exi'cufive action, 01-
— result of, to be communici.rwl to

Parliament, 013
New Zealanil epJHeopate, 314

North, Lord, his admiuistralion, 73

/'\ATTrS in Parliament, 260
^ ' Officers.— .S.r I'ublie Officers

Officers of Army nml Navy, co!iln>l of

tho Crown ovi'r, 320
Opinions, legal, cunlldential documeiitii,

367
Orders in Council, 286-29U

pALMFR, Mr., qw^^ of. 438
*• I'almerstoii, I,nni, his first adnii-

niMlration, I6(»

— — his secoml adiiiiniHtrntiim, 168

PEN

Papers, when communicntxl to Parlia-
ment and whr-ii refused, 27 «, 0o2

— cost of furnisliing to I'lirliuuient,

281
— concerning private affiijrs, 281
I'aper-duties case, 169
Panlon, prerogative of, 343
Parliament ndvises the Crown on the

formation of a mini-try, 211
- may not interfere with tii<' dismissal

of a minister, 228
— its constitutional relation to tin-

Crown, 210— may advito the Crown upon any
matter, 263

- may inquire into all acts of adminis-
tration, 266

- rejiresentation of every public ile-

partmont thonin, 388
— ougiit not to legislate on mntlers

jiroper for negolintir)n, 012
— proper functions f>f, 020
— dissolution of, when justiflaith', 131, v

164, 209
cases of, from 1782 to 1800, 102

— prorogation of, its effect, 210
Purliaiiient, Houses of, a|i|iiiintiiii nt of

their offi.'crs and senants, .'iS7

— • contingent expenses, liow pro-

vided for, 402
salaries of nnploi/h in both

lIo'.ISeK, 404
may not ermimunieali' directly

with foreign powers, (107

orwithother legislative IkkHcs,

009. S,e also Voles of

Thanks
Parliamentary government defined, 1

to what it owes its (.uecess, 13
its peculiar advantages, 32

I'artition freaties, east- of the, 12

Party government deflne<|, 8

origin of, 47
Patronage in tin- handa of oil out-going

udministralion, 137— abuse of, 370
— how dispens( <1, 3H0
— extent of, in Oreat IJnInin, 384
— of the Hoard of Ailmiralty, eiKpiiry

into its diHtriliiition, 114
Paymaster (leneral, funds in his hands,
how ap|ilie<l, 64 I, 649

cash account, 661
I'lH'l, Hir Ji., his first administration,

08, 123
— his seeon-l administration, 139
Peers, creation of, 308
— lite peerages, 308
- their intirfirencc at elections,

Pensions.— .V(r Public Ollleirs
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I't-reovftl, Mr., luH HdiiiiiiiRtrntion, 03

h'm HiijMjiiitnn^ntlotlioCliaiu'ollor-

uliip uf tUo Duchv uf LiincuMtitr,

408
Tttition of Ri(;Iif, procrdure on, 239
I'ctilidiiH tor aid to )io reoonuninili'd l>y

llio Crown, r>d, 434
I'itt, William, hia first adniiniiitration,

M, 77— — IiIh Hf.'i'ond a<lniiui»tration, Hfi

I'ortland.Dukoot', Hrt«ta(lniiiiiHtriition,7ti

Hi'cond adniinist ration, 'JO

Post ottii'c, oiMiiiiiK letterMiit th«', 272
.Sunday lalio\ir in the, 202

IVcroj^ativt! lUrtncd, 244
— - in I'onntTtion with Parliament, 214
— Kovi'rnnunt di-fined, 3
-- ixiHltd before till) Involution of 1 088,

30
ils wcakiuHs, 39

,J I'riiiii' ininihtcr, the frco clioiee of tijo

7 Hovereijrn, 219
— - clinmn liy his colleafiin s, 221

enjixiwcred to Hehct hiii own col-

leagUeN, 218, 22:)

the rlianml of comnuinieation

betwt.'tn the CViwu and tliu

niiniHtry, 228, 230
Prince CuHMort, jWHiiioii and diitieB of

a, 105; and /nr Allurt, J'rinen

I'rivato coTeHjxmdence on jiuhlic mat-
t.rn, 001

Private Seerefary to the Soveroij^n, 191

I'rivy Council, nietitinf^H of, 233
— — (U'ci.sionHof, questioned in I'arliu-

mint, 209.

—

ike alHO Miuuteu of

(,'ouncil

\ I'rivy councillorH, their appointment

and reHjH)nhibilitv, 43, 61, 217, 22'i,

220

Prize monev.iliNtriliutionof, 327 »«.367/i.

\30 M. 4.VI */.

PnalaniatioiiH, their eouHtitutional li-

niilN, 28H
I'roiK.riy ilie haMiM of renronenfation, 9

Public akOuntH, t'orin ot the, ,V.)1 ii.

Hlandinu coininiit)'e of, itH origin

and luiK'tionH, 689
— — — ilM re|H)rtH, 693
J'ublic landx, Hale or txchauKO of, wIhu

oulijee' to parliamentary control, 662

Public money, parliamentary cohImI

over the ^^rliu\ of, 163

— — over the iNHiie audi xpcmlituro of,

534
I'XerciMfd by the Kxeheqiur and

Autlil il< pMrlnuril, <j36

— — proctedinnH to nivi^ I'll'eci to a

parliamentary a| pr ipriatiuii,

640

REF

Pid)lic money to bo expended only on

Parliament may liireet, 612,643
unauthorii«ed expenditure, 61<>

discretion of the government in

emergent caHcH, 640
inoreasinj? HtriclneHN of Parlia-

ment incontn)llin).;exi>enditure,

662.

—

See uIbo Supply ; Trea-
Hury

Public moneys' committee of 18.'>7, 689 ii.

Public otHcers, rights of the Crown in

relation to, 376
IKjliiical and non-political ap-

jHjintmentii, 377, 3K2
advanla(,'es of permanency in tho

civil Hervice, 378
^ — promtitionH not to bo influenced

by jxilificH, .•)H3, 397
comiietilive exuminalicins. 386,

417
all suiionlinattd to some political

head, 388
for what caUMc they may bo din-

misHed, 389, 303'

should aliHtain from interferi'nco

in {MtliticM, 391

their exerviMo uf the franchiMe,

301 u.

IHiiHiouM and retiring allovancen,

391,397
— — HalarieM how rep[ulated, 396

— of iiiiniHterN of Htate, 410
— — — of parliamentary oflicen* and

hervantx, 404—— — of revenue olflcern paid out of

reeeiptB, 171, 6,'i6

l>en.si()nH to, how regulated, 308,

418, 421

th ir ap|M)intment, direction, and
remuneration, how far nub-

jeet to parliamentary roniroi,

401. 407-427.- .S'xi ulmi Tri«-

Hury
Public opitiinn in relation to Parlia-

m. nt, 14, 228 >i.

on ijUeNtionH <jf foreign Jiolicy,

002 H.

Ql'KKN'H I'niverHity, Ireland, charter,

caite of the, 373

UK I).Sia and Imlia telegraph, cahi' of

I

th<', 600
Uef-inn .A.-t of 1832, its ena.lineMt, 119

I itN elliclM, 1.'), O.'i, 70

Ueform Kill >>r 1868, 164

I

— of 1800, 16U

3
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REF

Kcform, parliivniontary, Mr. Pitt's

sclicnu', ()0

Iiioliiililo or nsrqupnccB of further

refiirir., 16, iS

Et'pr^fcnt^.tivc s; 'cm. itii origin, 3.')

l^i'srlutioiiH of eitluT Ilo'.isc. ffliol of u

pvd.-ogatioii of J'ariiainent on, 247
— how far liindiiif,', lioO

-- in favour of money grants, 431, 43')

— in favour of l!i(» repeal, Sic, of par-

ticular taxes, 446
— abstract, 2/)'2

Keturns.— «S'(v I'apors

Hevenuos, puMic, how derivrd, 4G7
— groHH receipts paid into I ho Exchequer,

408
Kevciiuc nflRcers, thoir sahiries paid out

of receipts, 471, ft-')'')

Ilevohition of 1088, its effects, 3, 7, 2G,

40
Rewards.

—

Scf Honours
Koikinghani administralion, 73
Koinan (.'atliolic question, f)7, H."), 110

Jiussell, Lord, liis ilrst adniinislrii'. ion,

144
his second ndniinistration, 158

SA LA RIRS.— .^Vr Pariianu-nt, Houses
of; PuMic Oflic.rs

Secret servic(^ expenditure, .ir)!

Secretary of .State, officn of, 172
Select committees not toeniToacli on ad-

ministrative functions, 2'')7

to consider administrative and
other puMic qu 'stions, 27t>

Shelliuriie administration, 7>'»

Sovereign, on the oifice of, 1(17

— personal irrisponsihilily of tho, 1G8,

230. 212
— must act through a minister, 173
— - personal acts (^f government, 170
— imjiersoniility of tiie, 170
— may employ a private secnla'-y, 191
— consiitaiional position delliie<l, 2"1
—-ceremonial timet ions, 204
-- social pre-( niinence, 2(li"»

— - political inlliuiice, 21(1

— apjM)inliuenf and dismissal of liis

ministers, 210,217,22').— .SVralso

I'rime Minister
— to Im< Consulted on all state affiiir'-',

230
— communications with hi^ ministers,

231
— usp of the royal sign-mnnual, 23",

238, .VJl ti.

— del<g;iiion (if royal fund ions, 233J
— ai'Seneo fiiiin the realm, 231
— aheyni) e ifi-oyal lunciions, 23r)

.f.

SUP

Sovereign as n yitnoss, '/[^

— as a dunviiwarden, 213 n.

— royal prerogatives, 24'.

— in relation to Parliamen', ."'tf.— hr
also Crown ; King

Speaker of the House of ComriKi, .),

address to tho Crown on his .^(.i?;ulf,

307, 403
— his duty in regard to supply grants,

511 n. 526
— his speech on presenting money hills

for tho Royal assent, 631

Standing army, 322
Standing orders, their validity, 247 ".

Stocks, redemption of, 616
Sugar duties, case of tho, 620
Superannuation allowances to puldic

ofRcerr, 397
Supply, origin of parliamentary con-

trol over, 38
— cannot ho raised hy iirerogative, 280
— prerogative in regard to, 427
— only granted on demand of tho Crown,

428
— petitions or motions for aid to ho

recom.nended hy tho Crown, 434

exceptions to this rule, 435
— grtint of, hy Parliament, 453
— must ho obtained hy I'arliamentnvy

grant, 454
— Comm..i.r« may refuse to grant, i'Oli

— tom[>orary advances on responsihiliiy

of government, 455
— peculiar rights of the Cumnior.s iu

tlio grant of, 457
— rights of the I/>rds, 458
— appointment of committooof supply,

466
— permanent grants, 471
-- charges anniniUy voted, 472
— presentation of the estimates, 473
— sujiplrmenfary estimates, 474
-• t : i... revision of the 1 .-timates hy a

pohvt committee, 475, 597
— :iv;. ,is for reduction of ( xi'enditure,

478
— classification of tho estimates, 480,

585 >i.

— procfodings in committee of supplv,

482
- votes of credit and votes on account,

485
votrs taki'ii for payments within thi>

jeir, 571
— - eflect of di'h.'ites in committee of

Hiipidy, 489
-- items in the estinuit's rejected hy

the House, 190
— Resolutions reported from commitlte

of supply, 609
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Suiijilv, votes in commiitro of wayj
i\ ii it!<ia;tp, 610

— '..••111.') ;td\iinccil in anticipation of
Appropriation Act, 511

— all tinanciiil opcTiitions to be sub-
mitted to I'ltrliamont, 615

— bills of supply and nppropnation,
625

— surpluses on Army and Navy grants

may bo used for deficiencies on
similar grants, 528

— Sec also Public Money; Taxation;
Treasury

Supply liills, proceedings on, 525

^AX Bills, proceedings on, o25
* Taxation, prerogative in relation

to, 427— motions concerning, should proceed
fn>m ministers, 44

1

— abstract resolutions on, proposed by
private members, 445

— Miuinterial scbemo amended by
Parliament, 451

— may not bo levied by prorogntive,

280, 453
— consists of annual and permanont

duties, 512
— when m w rates of duty are to bo

levied, 613
Thorn's ease, 351

Transiei-H of arniy and navy grants.

—

Sie

Treasury
— of civil service votes, not permissible,

5(iy

Treasure trove, 450
Treasury regulates salaries and pensions

of pul)lie olBcers, 395
— to apply to Exchequer for sup-

plies granted by I'ariianieiit, 540
— • functions of the, in controlling pub-

lic .xpenditure, 550
— controls expenditure of all public

ilepartnients, 500, 682
— cnipoweis Army ai\d Navy depart-

ments to use their surplus vutis

fur (ledeieneies, 528, 5(;()

— subject to tiir sanction of Parliament,

60«>

— its dutieii in amliting the public

accounts, 57 I

Treasury ("best l-'und described, 550
'J'reaties, right uf making. OOl)

— functi'ju of Parliament in n hilion to,

010

YOU

Troops, tlieir employment by the mngis-
tnicy, 311 n.—AVc also i^rmy and
Navy ; Indian Army

TjNAUTHOKISED expciditur.' by
^^ Gov'Tument, how dealt with by

Parliament, 540
Unexpende .lalai.ceK of supply grants

to bo repaid to Exchequer, 48(;, 509
— difference between the l?oard of

Works and liourd of Audit on this

point, 572
United States of America, working of

their dotnneratic institutions, 17
— objectionable tenure of office therein,

379
— practice in regard to the time of levy-

ing new duties, 514 «.

"XITICTORIA, Queen, licr conduct as a
' sovereign, 7", 187

Volunteer corps, formation and control

of, 323
Votes ' on account,' 480
Votes of credit, 485
— to be included in an Atpropriafion

Act, 632
Votes of thanks in Parliament, 308

IVALCHEKEN expedition, case of
'' the. 332
War antl peace, prerogative in rebitinu

to, 6118

— how far controlled by Parliament,
598

Wellington, Dukeof, his administration,
114

Wesfbury, T'onl ("hapcell-jr, case of, 421
Whit' families, their influence, 47— claim to nominate ilic kiig's mini.s-

ters, 00, 2 IS, 220
Wilde, iMr. H. S., case of. 424
Williani 111. as a constitutional king, 11— appuints the first parlianuiil.iry ad-

tuinistratiiin, 45
Willi.'im IV., his eonducl as a sovereign,

185
— and the !{< form Ifiii, 05, 1"

— disiiii.KNeM his niiniviers upuii insuf-

ficient ground«, 07

Y'''^>^IANRV Cavalry, vote to defray
the cost of cliillillg. 411

York, l)uke of, enquiry into bib public
conduct, 4(t9
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