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1. Introductory.—Tue general rule, as enunciated by Lord St.
Leonards, is that,

“In contraets for the sale of real estate, an agreement to make a good
title is ahways implied unless. the lability is expressly excluded.” See
Sugden, Vendors and Purchasers, 14 ed., p. 16, This statement was quoted
by Cotton, I.J.,, in Eliis v. Rogers (1885) €8 Ch. D. (C.A.) 661,

By other authovities it has been laid down that

“The right to & good title is & right not growing out of the agreement
between the parties, but which is given by the law:” Grant, M.R., in
Ogilvie v. Foljembe (1817), 8 Mer. 53.
This phraseology was adopted by Polleck, B., in Want v. Stallibrass
(1878), L.R. 8 Exch. 175, 185.

In some instances the actual principle upon which the right
rests might conceivably be a matter of essential importance. But
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‘apparently n6 court has yet had oceasion to determir whether
it ““depends on an implied term in the contract, or is a collateral
right given by the lew.”’

In Fllis v. Rogers, supra, Cotton, L.J., declined to express any opinion
upon this point. See also the remarks of Fry, L.J.

A ‘‘good title,”’ ju the view of courts of equily, ‘‘is one
which an unwilling purchaser can be compelled to take.”’ Lind-
ley, L.d.,, in Scott v. Alvarey (1895), 2 Ch. (C.A.) 603.

The operation of the ordinary rule as to the purchaser’s right
is excluded in the following situations:—

(1) Where the purchaser knows that he cannot get a good
title.

This situation is referred to in Eliis v. Rogers, ubi supra, where no
restrictive stipulation was involved,

Under this head reference may be made to a case in which it was held
that when both the plaintiff and the defendant claim a leasehold interest
under the same instruments, and the defendant purchases the plaintiff’s
share, he cannot object that the lessor’s title ie not shewn: Phipps v, Child
1857}, 3 Drew. 709,

(2) Where the purchaser’s waiver of objections is inferable
from his conduet after the formation of the contract.

For a review of the cases decided upon this ground, see Sugden, Vendors
and Purchasers 14th ed., pp. 342 et seq., and Williams, Vendors and

Purchasers 2nd ed., pp. 188 et seg.

(3) Where the purchaser is estopped from insisting on a
perfect title.

In illustrution of this class of cases reference may be made to McMusr-
ray v. Spicer (1868), L.R. 5 Eq. 541, where at the time when the contract
in question (which was an open one), was signed, the purchaser verbally
agreed to take a limited title, and negotiations went on for & long time
on that footing. Ths Court at the hearing limited the inquiry as to title
aecordingly.

(4) Where the purchaser }ias expressly agreed to accept o
qualified title. '

“Every person who proposes an estate for sale without gualification
asserts in fact that it his fo sell, and consequently that he has a good
title; but a vender, if he thinks fit, may stipulate for the sale of an es-
tate with such titie only as he happens to have:” Leach, V.-C, in Fremev,
Wright (1819), ¢ Madd, $8,
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. “There ¢an be no doubt that the vendor of a lease unconditionally un-
dertakes to give a geod title, hut every person may enter into a qualified
contract:” Spratt v. Jeffrey (1829), 10 B, & C. 249 (Parke, J.).

“There is no doubt that, upon the authorities, the parties may so
contract and so bind themselves by conditions precluding inguiries into
the title, as that the purchaser may be bound actualiy to accept and pay
for a bud title:* Archibald, J., in Waddsell v. Wolfe {1874), L.R. 9 Q.B.
[i31:

For the estate, whatever it be, that the purchaser has bargained for,
he “has a right to n good title, unless he has expressly assumed the risk of
the title, or agreed to take such title as the vendor is able to give:”
Lounsberry v. Locender (1874), 25 N.J. Eq. 554.

The cases which illustrate the fourth of the situations thus
enumerated form the subject-matter of the present artiele.

2. Footing upon which restrictive stipulations are comstrued— The pri-
mary rale of construction with reference to which the enforce-
ability of restrictive stipulations is determined is indicated by
the following statements :—

“It a vendor means to exclude a purchaser from that which is matter
of commen right, he is bound to express himself in terms, the most clear
and unambiguous. And if there be any chance of reasonable doubt or
reasonable misapprehension of his meaning, I think that the construction
must be that which is rather favourable to the purchaser than to the ven-

_dor:” Shadwell, V.-C,, in Symons v. James (1842), 1 Y. & C. C.C. 480.

In Seaton v. Mapp (1848), 2 Coll. 556, one of the conditions of the
sale of a leasehold property provided thus: “The purchaser shall not be
entitled to inquire into, or take any objections to, the title to the premises
prior to the lease by which the premjses are held.” A suit for specific
performance was dismissed by Kuight-Bruce, V.-C., who said: “The word
‘lease’ may be construed differently by different persons. I think, as that
word is here used, that there is sufficiont to raise a doubt--n question. I
think that as beiween vendor and purchaser, the purchaser has a right to
construe it as meaning something else than it wmeant four times before
in the same conditions of sale—as meaning, in shurt, what he haz con-
strued it to mean—the original lease.”

For other explicit affirmation of the rule that ambiguous stipulations
will not be enforced against the purchaser, see Hay v. Smythie (1858),
22 Beav, 510; Greaves v. Wilson (1858), 25 Beav, 200, 27 L.J. Ch. 548.

A vendor who intends to bind the purchaser to take such title as he
himself has, must “make the stipulation pluin to the purchaser:” Lord

. Cottenham, in South v. Hutt (1837),.2 My. & Cr. 207.

“It is the duty of a vendor to maske his cenditions clear.” Turner,
LJ., in Dryedole v. Mace (1854: C.A.), 5 DeG. M. & G. 103, affirming
2 8m. & Ciff. 225,

~
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A special condition “ought to be expressed in auch language as to
shew clearly whet it was:” Kindersley, V.-C,, in Oruse v. Noiosll (18586),
2 Jur. N.S. 536.

“If the vendor meant to express that, whatever the title was, the
vendee was bound to accept it he should have said in clear and unam-
biguous words:” Blackburn, J., in Weddell v. Wolfe (1874), L.R. 8 Q.B.
515, '

The rights and liabilities of the vendor and the purchaser
under a restrictive stipulation are determined upon the same
footing, irrespective of whether it iz one of the conditions pre-
pared by the vendor alone, with a view {o a public sale, or
forme a part of a contract drawn up after private negotiations

between him and the purchaser,

For cases in which this doctrine was explicitly affirmed, see Rhodes v.
Ibbotson (1853), 4 DeG. M, & G, 787, 783; In re Marsh and Earl Grenville
(1883), 24 Ch. D. (C.A.) 11 (Cotton, L.J.).

-8, Stipulations binding the purchaser to take the same title as the ven-
dor's~—From the cases cited below it is clear that a stipulation of
which the essential purport is, that the purchaser shall accept
the same title as that of the vendor or a third person specified
will be enforced according to its terms, both by courts of equity
and by courts of law, unless it iz open fo objection, on the score
of ambiguity, or for some other special reason.

In Freme v. Wright (1819), 4 Madd. 365, the assignees of e bankrupt
put up to sale his interest in an estate “under such title as he lately held
the same, and abstract of which may be seen at the office of Messrs, T. &
Co.” Held, that this condition imported that the assignees meant only
to sell such title as the bankrupt had. Specific performance was decreed
by Leach, V.-C.

In Wilmot v. Wilkinson (1827), 6 B. & C. 508, the plaintiff was held
entitled to maintsin an section for a part of the money which was to be
paid for the next presentation of a benefice, under an agreement which
purported to convey “such title as the vendor had received” from a third
party specified. “It is contended,” said Lord Tenderden, “that the ven-
dors did not exhibit a good title, and did not tender any conveyance. If
they aid all that their contraet required, and more was demanded, that
exonerated them from the necessity of taking any further steps. Now I
know not what language a man is to use who intends to sell such title as
he has, and nothing more, if the words of the agreement in question will
not suffice to limit his underteking.’ If a purchaser unwisely bargains to
pay for such title as snother has, it is his own fault if his woney is placed
in hazard by the Insufficiency of the title.”
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In Molloy v. Sterne (1880), 1 Dr. & Wal, 585, it was stipulated that
the plaintiff should “set by lease to the defendants, or assign, it preferred,
for the longest term he could grant,” @ certain brewery. Lord Plunkett,
Ch. (Ir.), held that the defendants were bound to take such title as the
plaintiff had at the time when the contract wos made, and that under its
terms they were not entitled to ecall upon the plaintiff to shew hiy lessor's
title, Buf, as there was some uncertainty regarding the exact nature of
the leases involved, sn order of referemce for inquiry on this poiat was
made, final judgment being reserved.

In Duke v. Barnctt (1848), 2 Coll. 337, where the purchaser agreed
to accept the vendor’s title, it appeared that an incumbrancer of K., a for-
mer tenant in fee simple of the property had executed a release or re-con-
veyance, defective in point of itz not covering the whole property; the
consequence being that a legal estate in a portion of the property
was left outstanding, and constituted a flaw in ‘he title under which
it was held by the vendor, a subsequent grantee. XKnight-Bruce, V.-C,
being of opinion that the purchsser was precluded by his stipulation from
objecting to the vendor’s title on the ground of this flaw, decreed specific
performence of the contract.

In Leathem v, Allen (1850), 1 Ir. Ch. Rep. 683, the conclusion of Brady,
Ch. (Ir.), was that an agreement by the vendors to let to the vendees for
the term of sixty-one years the premises then occupied by the vendors “as
held under A. B.” did not relieve the vendors from the duty of proving
the title of the lessor, A, B. The rativ decidendi was that, aa the words,
“as held under A. B.” were ambiguous, the purchaser was at liberty to put
his own construction upon them. The learned Judge distinguished §praii v.
Jeffrey (see $8, post), on the ground that it had been decided upon the
whole contract and not upon the words of the stipulation “as he holds
the same” He considered that, if he were to enforce the contract, he -
would be going further than that case.

In Keyre v. Haden (1853), 20 L.T. O.8. 244, where a contract for th:
sale of a lessshold estats provided that the purchaser was to “‘take suun
title as the vendor had,” Page-Wood, V.-C., thus stated his conclusions:
“If the stipulation is clear and intelligible, antd the title, when produced,
is bonf fide the best title the vendor can make, the purchaser will be
bound by it. I think the words, ‘shall take such title as the vendor has,’
mean such title a3 the vendor can make from the documents in his posses-
sion.” .

In Ashwo th v. Mounsey (1853), 8 Exch. 175, one of the conditions of
sale stated that, as the vendor had only an equitable interest in s oer-
tsin portion of the property sold, the purchaser should accept as to that
portion such title as the vendor was able to deduce and convey. The
right of the purchaser to maintain an action for the return of his de-
posit on the ground of a fajlure of consideration was.denied. Parke, B.,
said that primd facie every vemdor contracts to zell the legal estate, but
that this rule is not controlling where the obligation of the vendor is
cut dewn by the terme of conditions of sale, which set forth thst he has
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only an equitable interest, and engages to sell nothing mors than such |
an interest.

In Cole v. (Ciose (1812: Man. KB.), 1 DLR. 127, an agreement
for the sale of lands in Saskatchewan provided for a transfer under the
Susk, Real Property Act, or for a deed without covenants other than as.
against incumbrances, and also provided that the purchaser “accepted
the title of the vendor, and should not be entitled to call for the produe-
tion of any abstract of title, or proof or evidenge of title, or any deeds,
papers, or documaents relaiing to the property, other than those which
were thun in the possession of the vendor.” Before the completion of
the sale, & caveat was filed by a third party against the land. Held,
that the purchaser was not entitled to demand a transfer free from this.
caveat, for which the vendor was in no way responsible.

4. Stipulations circumscribing ihe purchaser’s right to make inquiries
or requisitions ip respoct of the title. Generally—The substance of
another type of restrictive stipulations is that the purghaser
shall pot make inguiries or requisitions with regard to certain
specified matters which affect the quality of the title.

In some of the cases in which these stipulations were con-
sidered, the only points discussed were, the extent to which, the
manner in which, or the time within which, the vendor was.
bound to comply with the purchaser’s demands for information
concerning the title.

In Ogilvie v, Foljambe (1817), 3 Mer, 53, one of the conditions of a
rale of leasehold property was that the title was to “originate and be de-
rived from the lease under which the premises were held by the vendor,
and that the purchaser should not be entitled to call for the production of,
or inquire into, the title of the lessor.” Grant, M.R., held that the vendor-
was not bound to shew the title of the lessor, and decreed specific per-
formance of the oconiract by the purchuser. A reference was directed as
to whether the vendor eould make good title under the lease. In Sugden, :
on Vendors and Purchasers, 14th ed, p. 345, the rule said to be deducidble
from this case is stated thus: “If a purchaser having full notice that he-
is not to expect a title beyond a limited period concludes an agreement
for purchase, he will be held to have waived his right. This is by matter
of notice, and not of contract.,” =

In South v. Hutt (1837), 2 My. & Cr. 207, by two of the conditions of
the sale of an estate which was sold in lots it was stipulated (1) that the
vendor should deliver an sbstruct of the title to the purchaser, but that,
as to a cortain specified parcel of the estate, which had been acquired
under an award by inclosure commissioners, he should not be bound to.
show any title thereto prior to the award; and (2) that the vendor should o
deliver up to the purchaser of the grester part in value of the estate alk t 4
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the title deeds, and copies of other documents in his custody, but should
“not be bound or required to produce any original deed, or other documents
than those in his possession and set forth in the abstract, or which relate
to other property.”” It was contended that these stipulations, when read
together, imported that the purchaser had no right to have the abstract
of title verified, except in so far as the vendor could verify it by the pro-
duction of “the deeds, or other documents in his possession.” But Lord
Cottenham was of opinion that the first of the conditions was not in any
way limited by the second, and that the vendor was consequently bound
to verify the title shewn upon the abstract, either by producing the title
deeds themselves, or, if any of them were not in his possession, by other
satisfactory evidence. A reference to the Master was directed for the pur-
Pose of inquiring whether the vendor could fulfil this obligation.

In Osborn v. Osborn (1870), 18 W.R. 420, it was held by Malins, V.-C,,
that a condition of sale, which merely stipulates that the title shall com-
ence with a certain indenture leaves it open to the purchaser to shew
that the vendors were not competent to convey; but that, if their incom-
Petency to do so is not shewn, they must be assumed to have been com-
Ppetent.

In Geoghega v. Connolly (1858), 8 Ir. Ch. Rep. 598, it was provided
by the condition in question that the purchaser should deduce a good title
to the premises sold, from a date specified to the time when the contract
was made; that the title of the vendor’s lessor should not be questioned,
nor the vendor be bound to go behind the same; and that certain copies
of previous searches and judgments affecting the property, and an abstract
of title were to be handed to the purchaser. By Trevor, M.R. (Ir.), the
concluding clause was construed as shewing that the provision as to not
Questioning the lessor’s title could only mean that the vendor was not to
Prove it further than in the manner so pointed out. But the condition
Was deemed to be too ambiguous to justify a court in decreeing specific
performance.

In McIntosh v. Rogers (1887), 14 Ont. R. 97, by an agreement it was
Provided: “No title déeds, abstracts or evidences of title are to be required
Other than those in the vendor’s possession, mor shall the vendor be re-
Quired to give a covenant for the production of the same.” Held, that under
this stipulation, the vendor was relieved from the absolute obligation to
“_“’«ke a good title to the land. Boyd, Ch., observed: “If the evidences of
title coupled with the abstract—and it may be the public register—do
ot disclose and prove a good title, I would say, as at present advised,
that the purchaser was not bound to complete: but in such case the ven-
dor may not be liable in damages, because by the condition he is relieved
from the obligation of making out the title to be good.”

In other cases the question upon which the rights of the
Parties depended was this :—whether the given stipulations oper-

ated merely so as to debar the purchaser from making inquries
Or requisitions from the vendor, or as to disable him from avail-




128 CANADA LAW JOURNAL.

ing himself of information obtained without a resort to such
inquiries or requisition. In § 1329 of the treatise of Lord Jus-

tice Fry on Specific Performance (5th ed.), we find the follow-
ing statement :— ’

“The cases on the question whether and how far the inquiry into title
has been limited fall into two categories; first, where the stipulations
of the contract preclude the purchaser from making requisitions upon or
inquiries from the vendor as to his title which relieves the vendor from
the necessity of complying with or answering any such requisition or in-
quiry, but does not prevent the purchaser from shewing, by any means
in his own power, that the vendor’s title is defective; and secondly, cases in
which the stipulations preclude the purchaser, not only from making
such requisitions upon and inquiries from the vendor, but from making
any inquiry or investigation about the title anywhere; which may quite
validly be stipulated, and will generally, provided that the stipulation be
clear, altogether preclude inquiry and investigation for every purpose.”

The above passage is somewhat expanded from that which was printed
in the first edition of the work (dated 1858), and which, though not
specifically referred to, was presumably in the mind of Hall, V.-C., when
he made the following statement: “The cases are divisible into two classes:
first, cases in which the terms of the contract preclude the purchaser from
making requisitions upon the vendor for his title; and secondly, cases in
which they preclude him not only from making inquiries from the vendor
as to his title, but from making any investigation anywhere about the
title:” Jones v. Clifford (1876), 3 Ch. D. 790.

5. Same subject. Stipulations construed as entitling the purchaser to
avail himself of information obtained aliunde.—Of the cases assignable
to the first of the categories enumerated in the preceding section,
some have been concerned with the purchaser’s right to take
advantage of defects disclosed by the abstract of title.

In Waddell v. Wolfe (1874), L.R. 9 Q.B. 515, one of the conditions of
a sale by auction of certain leasehold premises was as follows:—“The
abstract of title shall commence with an indenture of underlease” of a
specified date, “being an underlease from W. S. to W. B. 8., and it shall
form no objection to the title that such indenture is an underlease; and
no requisition or inquiry shall be made respecting the title of the lessor
or his superior landlord, or his right to grant such underlease.” The de-
fendant having agreed to purchase the premises ascertained from the ab-
stract of title that W. 8. had, before the execution of the wunder-
lease, mortgaged the premises. Held, that the defendant was not precluded
by the condition from taking the objection that, as the legal estate was
outstanding, W. S. had no power to grant the underlease, Blackburn, J.,
said: “Does it sufficiently appear that the parties have, by their agree-
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ment stipulated that the title, though bad, shall be sccepted without ob-
jection, or does it mean that the vendor is mercly relieved from answering
requisitions on title?” A distinction appears to me to be made in the
condition between ‘ohjection’ to the title, and ‘requisitions’ on title. The
construction I put upon the condition is that no objection is to be wade
to the title, that the indenture is an underlesse, and that no requisitions
on title shall be made. . . . That being the construction of this con-
dition, and the vendee, having discovered the defect in the title of the
vendor, without having made any requisition of the vendor, he is en-
titled to insist on the objection.” Quam, J., said: “The condition points
to the usual requisitions which are made by the purchaser calling on the
vendor to give further evidence, produce further deeds or documents. The
word ‘inquiry’ there is not used for the purpose of precluding all inquiry
aliunde, but*is used as a convertible expression with the word ‘requisi-
tion " .

In Darlington v. Hamilion (1854), 1 Kay B50, it was stipulated upon
the sale of an underlesse, that “t'2 purchaser should not require proof
or proiuction of the lessor’s title or any title prior to such lesse” By
the abstract of title it was disclosed that the vendor was selling an
estate which was included with other property in a lease which he had
previously granted to a third person, the result being that Jhe title
furnished was not plain and simple, but embarrassed with the title to the
other property covered hy the lease. On account of the flaw thus revealed
Page-Wood, V.-C., refused to decree specific performance, saying, I
decide thia case upon the ground of the description of the property as a
lease without any information of the title of the lessor, and an objection
to that title having been discovered by the purchaser, which I think
material.”

In Want v. Stallibrass (1873}, L.R. 8 Ex. 175, a stipulation that, in
default of requisitions or objections made within the time limited, the
purchaser should be taken to have accepted the title was held to be appli-
cable only to objections or requisitions which might have been properly
enforced against a vendor who had & valid title. In this point of view it
was considered that, even though his objections were not taken before the
expiration of the time specified, he was not bound to take the property,
because on the face of the abstract the vendor shewed no title at all to
convey the same. An action for the return of his deposit was sccordingly
held {.. be maintainable.

In cther cases, belonging to the same category, the point pre-
sented for determination was, whether the purchaser was ent}tled
to take advantage of objections ascertained through statements
made, or documents produced, by the vendor, during the courss
of the negotiations prior to the final completion of the sale.

In 8mith v. Robinson (1878), 13 Ch. D. 148, ceriain freehold property
was sold, subject to a condition that the title should commence with s
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deed of a apecified date and that “no other or earlier title should be re-
quired or inquired into" by the purchaser. Held, in a suit for specifie
performance, that this condition did not preclude the purchaser from in-
sisting on an objection which was accidentnlly disclosed by the vendor,
viz,, that there was nothing to shew that a certain lease was not still sub-
sisting. It was, however, considered by Fry, L.J, that the purchaser
wasg only entitled to an inquiry as to whether the vendor could make a
good holding title.

In Rhodes v. Ibbotson (1853), 4 DeG, M, & G. 787, it was stipulated,
in a contract for the sale of leasehold hereditaments, that the vendor
should produce & good and marketable title commencing from the free-
hold, but thet no title should be called for prior to the lease. In the
course of the investigation it was stated that the lesse had been granted
in pursuance of a prior comtract, the benefil of which had been the sub-
ject of a security, which was by the same statement represented as having
been satisfied. Held, that the purchaser was entitled to investigate the
dealings in respect of this earlier contract,

Reference may also be made in this connection to & case which has
froquently been cited by the Courts as & precedent besring upon the
effect of conditions of sale, although it did not involve any stipulation ¢*
that character: Warren v. Richardson (1830), 1 Younge 1 There specific
performance of an agresment to accept a lease, was decreed, the Court
being of opinion that the defendant had by his conduct waived all objee-
tions to the vendor’s title. But subsequently, when the lease was being
settled, it became necessary for the vendor, in order to identify the
premises, to produce before the Master the ociginal lease under which the
plaintiff was entitled to the property, and as that production shewed that
a sufficient lease could not be made to the defendant according to the
agreement, the Court declined to decree specific performance.

In another group of cases the discussion had reference to the
right of the purchaser to take asdvantage of information derived
from sources wholly ex‘raneous.

In Shepherd v. Keatley (1834), 1 Cr. M. & R. 117, an aotion by the
vendor for failure to complete the purchase, it appeared that on a sale by
auction of leasehold property, one of the conditions was, that the vendor
“ghould not be obliged to produce the lessor’s title.” Subsequently the
solicitor of n third nerson sent to the purchaser’s solicitor notice of an
advepse interest claimed by that person in the property. Keld, that, not-
withstanding the cbove condition, he was entitled to insist in thoss defects.
Alderson, B., said: “The ‘not being obliged to produce the tessor's title’
merely confers upon the vendor the power of enforcing the contruet without
producing or giving evidence of thet title; but that expression cannot pre-
vent the purchaser from taking objections discovered by himself.” Bol-
land, B., said: “The clause here has a sufficient operation in protecting
the vondor from the inconvenience, or perhaps the impossibility of produc-




P Vo s i]

VENDOR AND PURCHASER~—RESTRICTIVE STIPULATIONS, 131

ing the leasor’s title. But it does not protect him from defects in the
title, which come to the knowledge of the vendee.”

The decisions above cited are in harmony with the following
statemcnt of Page Wood, V.-C. (afterwards Lord Hatherley) :—

It is quite elear . . . that whatever may be the term of the con-
ditions of sale, if the purchaser cbtains information aliunde that the title
of the vencor is not clear and distinct, he has a “right to insist on his
objection:” Darlington v. Hamilton (1854), Kay 550.

But the doctrine thus laid down is inconsistent with the cases
gited in the following sub-section, and cannot be maintained in
the unqualified shape in which it was enunciated, unless the
authority of those csaces is repudiated.

In In re National, etc, Bank (1895), 1 « . 180, North, J., expressed
the opinion thet the statement of the Vice-Chancellor went too far, and
that the cdses upon which it purported to be founded, viz, Warren v.
Richardson, Younge 1, and Shepherd v. Keatley, 1 C. M. & R. 117, did not
warrant it. But with all deference it is submitted that the latier of these
cases, at all events, is a clear authority for the statement criticised,

6. Same subject. Stipulations construed as precluding the purchager
from availing himself of information obtained aliunde.—Ir several cases

stipulations of ‘the kind now under discussion have been con-
strued as debarring the purchaser from relying upon defects
which had eome to his knowledge without reserting to the
“inquiries’’ or ‘‘requisitions’’ which were specifically excluded.

In 8prai: v. Jeffrey (1829), 10 B. & . 249, the contract in question
was one by which A. agreed to sell to B. the two leases and goodwill in
trade of a shop, “as he holds the same” for terms of twenty-eight years
from s specified date. B. agreed to accept & proper assignment of the
loases and premises “without requiriny the lessor’s title.” An examination
of a will mentioned in the abstract of title shewed that the lease was
defective in that it had nol been granted in conformity with the terms of
the power under which it purporied to have been granted. Held, that
‘he vendee could not refuse to complete his purchase, nor recover back
his deposit, ou sccount of an objection to that title which was thus dis-
closed. Referring to the restrictive clause concerning the lessor’s title,
Bayley, J., said: “The fair and reasonable construction of these words is,
that he (the purchaser) shall not be at liberty to raise any ohjection to
the lessor’s title” Littledale, J., made the following remarks: “The next
question is as to the meaning of the words, ‘as he now holds the same.’
Do they describe the premises or the defendant’s interestt I think they
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were meant to describe the interest, viaz, tweniy-eight years, without re.
ferunce to and without affecting the questions of title, Tt could exclude
all enquiry as to title. It could not be inlended to exclude all enquiry as
to title, for the defendant was not the original lessea. Some of the mesne
assignments might be defective, and the plaintiff might clearly enquire into
any defectz except those in the title of the original lessor. Taking the
agreement altogether, { am disposed to say trat the defendant ccntracted
to sell a qualified title only.” Parke, J., stated his conclusion as fol-
lowa: “There can be no doubt that the vendor of a lease, unconditionally,
undertales to give a good title, but every person may enter into a quali-
fled contract. This certainly was so to some extent. The question is, to
what extent the qualification goes, and I think that depends upon the
words as to not requiring the lessor’s title. They could not mean that
the vendor should simply assign such inferest as he had, for an objection
arising after the original grant might have been made. The words, ‘as he
now lolds the same,” are ambiguous, but the plaintiff contracted to pay
for an nssignment without requiring the lessor’s title. For the plaintiff
it is contended that he is nevertheless at liberty to object to the lessor’s
title, though the contract does not bind the defendant to produce it; but
this is an unressonable construction, and cannot be sustained.” Thia
decision has frequently been commented upon in later cases. In Shepherd
¥. Keatley, (1834), 1 C. M. & R. 117, it was distinguished on the ground
that it was decided with reference to a cnntract of an essentially different
tenor-—one which was construed as involving “not merely a waiver of pro-
ducing the lessor’s title, but a waiver of that title altogether.” (Alderson,
B.) But from the language used by the judges it is apparent that, even
when allowance was made for the different form of the contract, they re-
garded it as being scarcely consistent with the decision which they were
giving. Their criticism led Lord St. Leonards, in his character of text.
writer, to express the opinion that it “would not be followed as an author-
ity.” S8ee Sugden, Vendors and Purche<:s, 13th ed., p. 392, Thia state-
ment presumably embodies the view wich he would have adopted if he
had beon called upon to determine the point in his judicial sapacity, His
opinion was mentioned with approval in two Irish cases: Leathem v. Allen
(18580), 1 ir. Ch. Rep. 883 (Bra-dy, Ch.); Geoghegan v. Connolly (1858), 8
Ir. Ch, Rep. 588 (Trevor, M.R.). Another unfavourable criticism made
by an eminent judge in an extra-judicial capacity will be found in Fry, on
Specific Performance, 5th ed., § 1331, note 3, where i* is anmserted that
the decision in Spratt v. Joffrey had been in effect ovverruled by later
crses. That the same view was held by Malins, V..C,, sesms to be 2
necessary inference from his langusge in Hernett v. Baker (1875), L.R.
20 Eq. 50. That the Jecision was based upon an erroneous construction
of the contract in question was suggested by Parker, V.:C, in Hume v.
Bentlsy (1852), 8 oG, & Sm. 520; and by North, J., in In re National
Provincial Bank, eto. (1895), 1 Ch. 180. On the other hand Sprait v.
Jeffrey was considered by Shadwell, V.-C, to have been well decided: Duke
v. Barneit (1848),  Coll. 387, It has also been referred tc as a valid pre-
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cedent in the following case: Phillips v. Oaldolengh (1888), L.R. ¢ Q.B.
159; Waddell v. Wolfe (1878), L.R. 8 Q.B. 515; In re Hordwioke and
Lipski’s Comiract (1001}, 2 Oh, 266. Ia view of ths remarkable confliet
of views which the foregoing oriticisms disclose with regurd to the case,
only a court of error can now settle definitely the question of its cor-
rectness,

In Hume v. Bentley (1852), § DeG. & Sm. 520, upon a sale by auction
of leasehold premises, one of the conditions was to thic effect: “The leasor’s
title will not be shewn and shall not be inquired into.,” In s suit by the
vendor to enforce specific performance by the purchascr, the defendant
objected that the iesse, which had been granted by & canal company, was
void, because it appeared from the Aot of Parliament incorporating the
company that it had no power to acquire land or grant lemses. Parker,
V.-C., decreed performance, being of opinion that the only rsasonable
meaning of the stipulation was that inquiry was altogether precluded for
every puvpose, and that the purchaser was vonsequently bound to accept
the lescor’s title such as it was.

‘n Hume v, Pocook (1868), 1 Ch. App. 379, affirming L.R. 1 Eq. 428,
it was stipulated in the contract that the vendor should he ealled upon ...
produce only the title from A. B. (the last owner), to himself. The evid-
ence shewed that, to the knowledge of the vendee, A. B. was one of four
supposed owners of the land in question, and that the vendee was anxious
to buy up such title as he hac :n order to get rid of his opposition to a
private Act of Parliament for the reclamation of the land. Heid, that
the purchaser was not at liberty to shew aliunde that A.B. had no title,
and that the vendor was entitled to a decres for specific performance of
the contract,

In Harnett v. Baker (1875), L.R. 20 Eq. 50, one of the conditions of
sale was that the legal title shoul® commence with a certain settlement, and
that purchasers should not require the production of, or investigate, or
make any objeetion or requisition i« respeot of any matter affecting the
legal title prior to such commencement thereof, whether aprearing in the
abstract or not. Maling, V.-C., held .22t o condition of this tenor was
binding. But the case went off on another point. Ses § 8, poat.

It was apparently to the doctrine applied in the above cases
that North, J., referred in the following statoment :—

“There is no dorbt if the vendor hat said, ‘the purchaser shall take

-y estats, and shall not ask any question whatsoever about my title,’

that '3 a perfectly good condition, and if a man chooses o buy under
thuse terms, it is open to him to do s0.” In Nash v. Wooderson (1885),
Ch. D, 5 T.L.TN.B. 48. (As to the actunl point decided in this oase, 880

-89, post.)

4But, having regard to the cases cited in the preceding section,
and the general trend of modern decisions, which iz distinetly in




134 CANADA LAW JOURNAL,

favour of the purchaser, it seems not unlikely that stipulations
which by their terms are applicable merely to inquiries and
requisitions would not now be treated, either in law or equity,
as being restrictive to the extent of cutting off the right of the
purchaser to avail himself of information obtained aliunde, and
that, in order to produce this consequence, they must be supple-
mented by une of the more strongly expressed provisions noticed
in the following sections.

?. Stipulations binding purchasers to make certain assumptions or ad-
missions—The essence of another kind of stipulation, often con-
Jjoined with one of the type discussed in the preceding section, is,
that a certain assumption or admission shall be made by the
purchaser with regard to the validity of & document or trans-
actiom, the occurrence of a particular event, or some other
matter which affects the quality of the title. Such a stipulation
is olicn conjoined with on= or both of the limiting clauses dis-
cussed in the preceding and the following sections. But, whether
it is or is not so conjoined, it is deemed, for the purpose hoth of
legal and equitable remedies, to preclude the purchaser abso-
lutely from taking advantage of the defect to which it relates.

In Oruse v. Nowell (1838), 2 Jur. N.B. 536, it was stipulated thus:
“The purchasers shall admit that the sale was wsll mede under the
power in a certain mortgage deed, although the mortgagor did not concur
therein” Held, by Kindersley, V.-C., thef this stipulation did not bind
the purchaser to admit that there was, in point of fact, a good.and valid
power of sale,

In Musgrave v. McCuilagh (1864), 14 Ir. Ch, R. 496, one of the con-
ditions of sale was as follows: “The purchaser shall not be at liberty to
require any evidence of the title of the lessors in the said lease, or any of
them, or objest, by reason of incumbrances, if any, affecting the title of
such lessors; nor require the production of any title deeds connected
with the premises prior to said lease; but shall admit that said lease has
been duly executed and acknowledged by all the parties thersto, and be
satir "= with same being handed over to them, and the title deduced there-
from to the vendor.” Held, that the purchaser was not precluded from
inquiring into the title of the leseor, but merely from requiring the vendor
to furnish him evidence of title. The court was of opinion that the case
weas not controlled by the decision in Hume v. Bentley (1852), 5 DeG. &
Sm, 520. SBee §6, ante,

In Jaoksun v. Whitehead (1860), 28 Beav. 134, s testator bequeathed
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cortain leasehold property impressed with a trust for sale, which finally
vested in the vendor (plaintiff), who was not the legal representative of
the testator, but the executirix of the surviving trustee. Ome of the siipu-
lations of the contract for the sale of this property was as follow :-w
“The purchaser shall not be entitled to require any further evidence of
the assent of the testator’s executors to the beguest of the leasehold, and
the fact of such assent shall ba admitted by him.” Specific performance
of the contract was decreed by Lord Romilly, who sald: “The purchaser,
might, in the sbaence of a special condition reasonably objeet thit it must
be shewn that the legal pevsonal represéntative of the testator ought to
be induced to sssent, or to be shewn to have assented to this bequest. But
in order to guard against this, the vendor introduced a speolal condition
by which he states that one of the executors and the legatee for life of the
property were in possession of it, in strict conformity with the trusts of
the will for twenty-three vears, and that this must be treated as con-
clusive evidence that the executors assented to the bequest. The defendant
buys subject to this condition, and I am of opinion that he cannot after-
wards say that he ja not bound by it, end that he is now eutitled to re-
quire that the comsent of the legal personal representative shall be ob-
tained or expressed by joining in the conveyarce.”

In Best v. Hamand (1879), 12 Ch. D. (C.A.) 1, it was stipulated in
a contract for the sale of * sunplus land” of a railwey company, whioh
had bheen conveyed by the company to the vendor, that the purchaser should
“agsume and admit” that everything (if anything was necessary) was
done by the company to enable them to sell the land as surplus land, and
should not call for or require further evidence to that effect. It was also
stipulated that, if the purchaser should fail to comply with the trrms
of the agreement, the deposit should be forfeited to the vendor. The ab-
stract of title shewed that the prior owners had not waived their right
of pre-emption; and, as the vendor refused to remedy the defect, the pur-
chaser brought an action claiming a return of the deposit and damages.
Held, (reversing the decision of Hall, V.-C.}, that the purchaser was
bound by the stipulations to admit the title of the company to sell to the
vendor, and that as he had refused to abide by that stipulation, he had
broken the contract, and could not maintain the action, or claim s return
of the deposit. Baggallay, L.J.,, said: “The purchaser bas full notice
given him that the land to be sold is surplus land of a railway company.
Then the contract contains a stipulation that the purghaser is to require
no earlier title than the conveyance tc the company; and thenm if goes on
to provide that the right of the company to sell the land shall not be in-
-quired into, That is the sense, I take it, of the clause in question in thia
action. I can hardly conceive any words bringing the case more clearly
within the second class. If so, the purchaser has been insisting upon
what he has no right to insist om, and the present action rannot be main-
tained.” '

In In re MoViokar's Contraot (1890), LR, Ir. 807, it was held that a
" condition of sale whish provided that the purchaser should assume that

SAL1

LTI AR T S M IR TS
Mh oy e 3 ERRELT R



136 CANADA LAW JOURNAL.

the vendor derived a good title under a will did not preslude him from
shewing that, upon the true construction of the will, a good title did not
pass. Chatterton, V.-O., refused to decree specific performance.

In 8mall v. Torley (1890), 25 Ir. R. 388, it was stipulated that, on
tender of a declaration by the vendor that a ceriain post-nuptial settle.
ment of the property was voluntary, the purchaser should be bound to
assume that the settlement was voluntary in respect of the vendor, his
wife, and echildren, and should not be entitled to require the consent of
the grantee to the sale. Held, by Porter, M.R., that ths purchaser, though
precluded by this condition from objecting to the vendor's title on the
ground that the settlement had been executed, was entitled to proof that
the settlement, though voluntary in its inception, had not been set up by
sondition subsequent.

Under a contract of this tenor, the obligations of the pur-
chaser may, of course, be modified by his dealings with the
vendor prior to the final completion of the sale.

In English v. Murray (1883), 49 L.T.N.8. 35, one of the articles in an
agreement for the sale of seventeen undivided shares of a coal mine stated
two conveyances by which six undivided shares of the land undernesth
which the coal lay had been conveyed to the vendor’s predecessor in title,
and required that the purchasers should assume that six undivided shares
of the minerals passed by two conveyances of the land, aund thereby be-
came absolutely vested in the vendors’ precedessor in title. In the course
of the subsequent negotiations, it was found that the vendors could not
furnish demonstrative evidence as to these six shares, and after a full
discussion of the question, at which the professional advisers of the par-
ties were present, the purchasers completed the contract, and paid the de-
posit money, Subsequently an indenture was discovered: from which
it appesred that the vendors were not the owners of the six shares, either
at the time when the agreement was made or previously. Held, that, as
there had been no fraud in the matter, and the purchasers, after having
ascertajued the defect in the title to the shares, had thought fit to run
the riek of taking the property without having had the point cleared up,
the vendors were entitled to a decres of specific performance. But s de-
duction was made from the purchase money as compensation for the loss
of the shares, Bacon, V.-C,, distinguished the case from those which had
besn decided simply upon the terms of the contraots.

8. Stipulations preciuding objections op the part of the purchaser.—
Another form of stipulation, which ig sometimes employed with-
out the addition of any other restrietive clause, and sometimes
in combipation with one or other of those discussed in the pre-
ceding sections, purports to hind the purchaser to make no
objection toncerning some particular element which renders the
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title defective. It is clear from the authorities that, in an
action at law for the rescission of the contract, or for the return
of the deposit, a purchaser is precluded by a stipulation of this
tenor from obtaining any relief in respect of the matter to
which it relates.

In Corvall v. Quitell (1839), 4 M. & W. 734, 3 Y. & C. 413, the aca-
ditions of sale represented that in view of the facts that a deed under which
M. C. clalmed an interest in the estate was a forgery, that the vendor had
made his afidavit to that effect, and that certain counsel, {whose opinions
might be seen), and also & judge of assize had stated that the concurrence
of M. C. was not necessary to inake a good title, it was stipulated
that the purchaser should not make any objection fo the title on accoun’
of the deed. The purchasrr afterwards refused to complete his purchase,
and, having brought an action for his deposit, obtained a verdict, the jury
declaring the deed to be genuine, Held, by the Court of Exchequer, sitting
ag in court of law, that, having regard to thie stipulation, the purchaser
was not entitled to rescind the contract, and recover his deposit, on the
ground that the vendor’s statement was not true. Meld, also, by the same
court sitting in equity, that the vendor, in the event of his being able to
shew a good title apart from the deed, was entitled to a decree for apecific
performance.

In Phillips v. Caldolough (1868), L.R. 4 Q.B. 159, the plaintiff con-
tracted to purchase a house described as “freehold,” subject to these con-
ditions among othera:—"5. The abstract of title will commence with a
conveyance of April 17, 1860, and no purchaser shall investigate, or take
any objection in respect of the title prior to the commencement of the
abstract. 8. If any error or misstatement shall be made in the particulars
of sale, it is not to annul the sale, but shall entitle the purchaser to com-
pensation.” The abstract of the specific deed shewed a frechold encum-
bered by ceriain covenants the nature of which was not stated; and of
these the vendor refused to give any account, Held, that the purchaser
was entitled fo have a clear freshold title shewn on this deed, and that
the 5th condition consequently afforded the vendors no protection. *-1d,
also, that the 8ih condition did not enure to their advantage, the sajec-
tion to the title not being such an “error or misstatement” as came within
its meaning. The purchaser was, therefore, entitled to maintain an action
for the rescission of the contract and the return of his deposit.

In Lethbridgs v. Kirkman (1858), 4 W.R. 90, 25 1.J.Q.B. 80, a condi-
tion of sale stipulated that, as the vendor had no beneficial iaterest, they
could only covenant that the property was not encumbered. It was also
stipulated that no objection should be taken on the ground of any coven-
ants, or for the want thereof, or to the right of the vendors to hold, sell,
or convey the property. Held, that this stipulation precluded the pur-
chaser from maintaining an action to recover hias deposit, on the ground

that the consent of the cestuis que #rust had not been obiained.
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In re National, eto.,, Bank (1895), 1 Ch. 180. Upon s sale of land
owned by the vendor in fee simple, one of the conditions of sale provided that
the title should commence with s conveyance, dated in 1869, and that the
prior title should “not be required, investigated or objected to.” The
purchaser discovered from the abstract of title that, by reason of the will
of a testator who died prior to 1869, the grantor in the conveyance of
that year had only & life estate in the property. Upon the ground that,
under these circumstances, the vendor could not shew a title to the fee,
he refused to complete the purchase, and {ook out a summons under the
Vendors and Purchasers Act, 1874, for the return of his deposit, North,
d., dismigsed the summons on the ground that the condition was bind-
ing on the purchaser, and preciuded him from raising the objection to the
title, He declined to express any opinion regarding the effect of such a
condition in a ease where a euit is brought against the purchaser for
specific performance,

How far a supulation of this character warrants a court of
equity in compelling a purchaser to azeept a defective title, iz a
question which the cases, as they stand, leave in some uncer-
tainty., In two instances the courts apparently proceeded upon
the theory that the purchaser was debarred in equity, no less
than in law, from escaping the obligation of the contraet.

This scems to have been the view of the Court of Exchequer in Corrall
v. Cuttell, cited supra.

In Nicholls v, Corbett (1885: C.A.) 8 De G. J. & 8. 18, the conditions
of a trustee’s sale of real property stated that certain leases to which it
was subject were made by the trustees in oxcess of their authority, and
provided that the purchaser should make no objections in respect of them,
Held, that the purchaser was precluded from objecting to the title on
the ground of the existence of the lease, and the vendor was entitled to
a deoree of specific performance. Knight Bruce, I.J., was of opinion
that “this condition met any possible objection that might have
arisen on the ground that a sale subject to the leases was a breach of
trust, and the purchsser who bought subject to that condition must be
considered as haviug taken upon himself the risk of the sale’s being
impeached on that ground.” Turner, L.J, declined to express a defin-
itive opinion with regard to the general question thus indicated, because
he considered that any objection which might have been raised in this
point of view had been removed by the decree in Nicholls v. Nickolls, 34
Beav. 378, to which the cestuis que trust had been pariies,

But a decision of the Court of Appeal seems to indicate the
adoption of the doctrine, that specific performan  should not
be deereed in any case where the title is found, upon examina-
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tion, to be so defective, that the purchaser would be liable to be
digpossessed at any moment.

In Soott v. Alvarez (1895), 2 Ch. (C.A.) 603 [a judgment which varied,
upon new evidence produced by the purchaser, the decree in (1895) 1 Ch,
(C.A.) 598, and reversed in part a decision, reported in (1885) 1 Ch.
621, which was rendered by Kekewich, J., subsequently to that decree], a
condition of sale, provided that the purchaser should not make any
objection to the intermediate title between a certain lease and the assign-
ment of it, but should assume that the assignment vested a good title in the
assignes, The abstract of title shewed that there was a vital defect in the
intermediate title, and that the assignees had no title to the property.
Held, (1) that the purchaser was bound at law by the condition, and
therefore could not recover his deposit; but (2) that as the title was bad
in the sense that, as the purchaser could be exposed to the risk of imme.
diate eviction the court should refuse to decree specific performance and
leave the parties to their legal remedies.

8. Some special grounds for tefusif:g to enforce atipulations ageinst pur-
chasers.—Stipulations which would otherwise have been con-
strued as precluding objeetions to the title will obviously not
debar the purchaser from obtaining a release from his obliga-
tions, if his elaim for relief ecan be made good on any of the
general grounds which render contraets non-enforceable.

(1) One of those grounds is illustrated by the decisions which
have proceeded on the doctrine that a purchaser is not bound by
a contract which contains & material statement which is posi-

_tively untrue. The courts have refuseu io enforce contracis
both in cases where the misrepreseutation was innocent, and in
cases where it was of such a nature that the vendor would have
been liable to an action for deceit.

In Drysdale v. Mace (1854: C.A.) 6 De G. M. & G. 103, aff’g 2 Sm.
& Giff. 2925, one of the conditions in an agreement for the sale of a
reversionary eostate in fee, was as follows:—"A siagtement in a deed of
1336, that a life annuity granted to G. M. had not been paid or claimed
for eight years previously,~and which will be supported by a declaration by
the vendor that no claim has been made on him since 1841, and that he
believes the same has not been claimed for the last twenty years,-—shall
be conelusive evidence that the annuity has determined.” A suit for speei-
fie performance was dismissed, on the ground that, where an annuity
issuing out of the estate sold is described in one of the conditions of sale
as a life annuity granted to a specified person, the purchaser cannot sollect
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from suck a description that the annuity was grauted for four Ilives. “I
think,” said Turner, L.J., “that there is considerable doubt whether the
purchaser did not contract to buy the estate, whether the annuity was sub-
sisting or not, but I am disposed to think that the true comstruction of
the contract is, thut the purchaser, although not entitled under the gon-
¢itions to require the vendor to furnish further evidence that the annuity
had determined, bought, nevertheless, on the footing that the annuity was
not subsisting.” :

In Harnet: v. Baker (1875), L.R, 20 Eq. 50, one of the conditions was
that the title to the beneficial ownership of the prope’ .y should commence
with the will of A. C., and that the purchaser must assume that &. (.
was at b's death beneficially entitled to the property in fee simple free
from incumbrances. The purchaser alleged thai the suggestion in this
condition with respect to the beneficial ownership of H. C. was untrue and
misleading; because it appeared from one of the later deeds stated in the
abstract, that A. C. had attempted to purchase the property from trus-
tees of the will of one 3. W.—persons who had no title to sell, either &t law
or equity,—that in fact the purchase-money had not been paid by A.C. o
his vendors during his lifetime; and that the greater part of such money was
not paid until the date at which the plaintiff pretended that the legal title
became vested in him. Held, that the purchaser was not bound by the condi-
tion of sale; and that, as the vendor declined an open reference of title, his
bill for specific performance should be dismissed. Malins, V.-C,, said:
“Although a vendor is at liberty to introdnee special conditions of sale,
he must not make them the means of entrapping the purchaser, and they
must not be founded on any erroneous statement of fact. There must be
fair and honest dealing in the transaction, and on that principle only
special conditions are sanctioned.”

In In re Banister, Broad v. Munton (1879), 12 Ch. D. {C.A,) 131, at a
judicial sale of the fee simple of a farm, it was stipulated in one of the
conditions in the deed drawn by the convevsucing counsel of the court
that a declaration by the tenant to the effcct that the farm had been taken
by him from E., in October, 1831, and hud since then been held by him of
E, and those claiming under E. in succession, shouid be produced to the
purchaser. In another condition it was provided that the purchaser
should be satisfied with the title so made, without the production of any
document previous to the will of B, in 1880, who should be assumed to
“be seised of the whole property in fee simple in possessionl, fres from
incumbrances,” in Qctober, 1835, and up to and at her death. The condi-
tion also stated that “it was not accurately known, and could not be
satisfactorily explained, how she acquired the property,” and it was
further stipulated that “no other title than as above should be required
or inquired into* From the shatract of title the vendes discovered that
E. was & mortgagee in possession and hed no title against the mortgager
except under the Statute of Limitations, by adverse possession commenc-
ing in 1844. Held, that the conditions must be taken as having “infer-
entialiy represented to the purchaser that, at all events, so far as the
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vendor knew, B, B, was seised in fee simple, and that a vendor is not
erititied to say that the purchaser shall assume that which vendor knows
not to b trwe. The case was treated as onme which did not involve any
want of goow, but merely an erroneous representation as to & part of the
facts. Brétt, LJ., said: “If the condition of sale had beer in contest be-
fore a court of comnion law, under the old state of the law, the pur-
chaser would have had everything he was entitled to, and could not have
asked for move; but I think that the authorities shew that, in court of
equity, requirement or insistence that a certain state of things shall be
assumed does by implicaiion contain an assertion that no facts are known
to the persons who require it which would make that assuwption a wrong
ohe according to the facts,” Cotton, L.J., said: “A title was shewn to the
purchaser in accordance with the conditions of sale, but, on making in-
quiries as to matters which were open to him under those conditions as
to the title shewn, he ascertained a fact which he contended raised a
doubt as to the title being in accordance with what was stated in the
conditions of sale, and he required further information; that is to say,
he required the vendor to make a further abstract of title, or to have a
further investigation of iitle to clear up the doubt, If the purchaser is
not concluded by the conditions of sale, it must be admitted that he ie
entitled to further information and further investigation of title than that
which he bas already got. He has not got such a title as the court can
force upon him. * ., . . I take it that the conditions of sale must be
fair, and for the purposes of the present case, I think one may lay down
this,~that in conditions of sale there must not be made any representa-
tion or condition which can mislead the purchaser as to the facts within
the knowledge of the vendor, and that the vendor is not at liberty to
require the purchaser to assume as the root of his title that which doeu-
ments {n his possession shew not to be the fact, even though those doeun-
menis may shew a perfectly good title on another ground.”

In Nash v. Wooderson (1885:Ch.1J.) 62 L.T.N.8. 49, an agreement for the
sale of leasehold property stated that it was let for o term of fifty years
from a specified date. One of the conditions of the sale was that the
title should commence with two specified underleases, and that the pur-
chaser should not call for the preduction of, or investigate, or make any
objection or requisition respecting the title prior to the underleases on
any ground whatever, by whatever means such ground of objection or
requisition should come to hie knowledge, Four years after the completion
of the sale, the fact that third persons claimed interests in the property
adverse to a right which the underleases purported to confer upon him
was brought to his notice through a statement in one of the particulars of
an auction sale which had been ordered by the court in & certain suit.
Held, by North, J., that, as the statement in the contract to the effect that
the property was held for a term of fifty years was untrue, the purchaser was
not bound 1o complete the sale. The standpoint of the learned judge as in-
dicated by the following remarka: “If the vendor said, I am owner in fee ot
the property and then added s condition, ‘the purchaser shall accept my title,
and shall not go behind the conveyance from me to him, or ask any question,
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or make any requisition whatever,’ it appears to me that he would be pre-
cluded from making those objections if that statement was true; but that,
if the statement which accompanied the condition was in iteelf &
untrue statement, then he would not be bound by the condition at all, and
would have a right to say, ‘Although taking you at your word, taking your
staternent of title, I may not ask questions, yet, if it turns out that that
staternent upon the fauith of which I was content to ask no questions Is
an untrue and an incorrect statement, I am not bound any longer by
the condition not to ask ‘questions’” The statement in question was
viewed as fraudulent in respect of its having been made by the vendor
without knowing whether it was true or false. As to the quality of such
a statement, see generally Reese River, etc., Co. v. Smitk, L.R. 4 HI. 79.

(2) In another group of cases the ground upon which the
purchaser was held to be entitled to withdraw from the contract
was, that the stipulation itself, or some other clause of the con-
tract contained a statement which, although it was not posi-
tively untrue so far as its actual words were concerned, was
misleading.

In In re¢ Marsh & Earl Granville (1882), 24 Ch.D. (C.A.) 11, the con-
tract provided that the title should, as to the freehold portion of the
property, commence with an indenture of a certain date, and that the
~arlier title, whether appearing by recital, covenant for production or
otherwise, or not appearing at all, should not be inveatigated or objecied
to. From the abatract of title it appesred that this indenture was in
part a settlement on the grantor bimself and in part a voluntary con-
veyance to trustees, in trust for sale, and that a power to revoke the trusts
was reserved. Held, that the stipulation was not expressed in those clear
and explicit terms, in which it ought to be expressed, if the purchaser whs
to be bound - it. Cotton, L.J., said: *“The principle in this, that the court
will not compel a purchaser to take an estate with less than the ordinary
title which the law gives him, unless the stipulation or which the vendor
relies for the purpose of excluding what could otherwise be the purchaser’s
legal right is fair and explicit. I think the test of its being fair and explicit
is whether it discloses all facts within the knowledge of the vendor which
are material to enable the purchaser to deternine whether or mot he will
buy the property subject to the stipulation limiting his right to the ordin-
ary length of title,” In the lower court it was laid down, by Fry, J., that
the general nature of the instrument which was specified as the root of
the title should have been intimated, because this was an element which
would influence to some extent a person whe was contemplating the pur-
chase of the property.

In In re Davis & Cavey (1888), 40 Ch. D. 601, 807, at an auction sale
certain property, described in the particulars as “leasehold business
premises,” was put up under conditions providing that the title should
eommence with the conveyance to the vendors, and that no objection should
be made in respect of anything contained in the lease. After the abstract
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was delivered to the purchaser he discovered that the lease contained a
covenant imposing a serious restriction upon the use of the property as
business premises. Held, by Sterling, J, (1) that, as the property was
put up for sale ss business premises the purchaser was entitled to have
property conveyed to him on which he could carry on business, subject
only to the restiictions imposed by the general law of the land, and to
such statutory restrictions as might be in foree with regard to any par-
ticular trade; and (2) that he was entitled to a declaration that title
was not such as he ought to he compelled to take,

In Hadioke & Lepskis Contract (1901}, 2 Ch. 608, the contract, which
was for the sale of leasehold premises contained this stipulation: “The
vendor’s title is accepted by the purchasers.” In an action brought by the
purchaser for a return of his deposit and a resclssion of the contraet, on
the ground that a good title was not shewn, the applicants relied upon
the consideration that the property was subject to onerous and unusual
covenanis contained in the leases under which they were held, snd to
provisos for re-emtry on breach of any of the covenants. The right of
the purchaser to the relief sought waa affirmed by North, J, who said:
“I am of opinion that the lease do contain covenants which, in the absence
of special stipulation or condition in the comtract, would entitle a pur-
chaser to say that a good title has not been shewn, inasmuch as the appli-
cants were not informed and did not know that the leases contained any
unusual covenants, nor were they afforded any opportunity of seeing the
leases prior to signing the contract, If is, I think, now well established
that, whether the sale be by private cuntract or public suction, it is the
duty of the vendor to disclose the existence of onerous and unusual coven-
ants contained in the leases of the leasehold property sold, or at least to
afford the purchaser an opportunity of inspecting the leases: Reevs v.
Rerridge, 20 Q.B.D. 523; In re White & Smith’s Contract (1808), 1 Ch.
637.” The learned judge’s counclusion was that, having regard to this
rule, it required more than a condition couched in such gengral terms ag in
the case before him to bYind the purchaser to take the title.

In Lyone & Carroll’s Contract (1894), 1 Ir. Rep. 383, 387, one of the
conditions of Bsale bound the purchaser to admit that, after the
tenant for life of the estate, and one of his sisters, hud died, the
entire interest in the premises became vested in the surviving sisters, and
that a conveyance by two of these sisters to the third (the vendor) vested
in her & good title in fee simple. The condition did not state, though
the fact was &0, that one of the surviving sisters who had joined in the
conveyance had children living; nor did it state that it was the conten-
tion of the vendor that the conveyunce by her sisters operated as & re-
leass of the testamentary power of appointment given them by the will
of their deceased brother. Held, by the majority of the Court of Appeal
that the condition was misleaw.ng, and therefore not binding on the pur-
chaser,

It has been held that a condition of sale requiring the pur-
chaser to assume certain facts iz 10t misleading in such a sense
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ag to render the contract non.enforceable, if the vendor believes
the faets to be true, even though the condition is intended to
cover & flaw which goes to the root of the title. 1In such a case
it is not necessary to explain in the condition the speeific defect
in the title which the condition is intended to cover.

In ro Sendbach & Bdmondsows COontract (1861), 1 _h. (C.A.) 87,
There the conditions of sale wers (1) that the title should commenca with
& oertain- gettlement; and (2) that the purchaser should assume that
the settlor d'ed intestate and without an heir before a specified date. Held,
that the vandor was sntitled to & decla: ation that the purchaser was pre-
cluded by the conditiops from wmaking an objection to the title on the
ground that the nature of the settlor’s estate did not appear. Lord Hals-
bury said: “I yhould gquite agres that, if there were an actual misstatement
or such an imperfect statement of the facts as in the result mskes what
fs stated untrue, the conditions would be so tainted with falsehood, that it
could not be inslsied on as against the purchaser misled by such taint of
falsehood. But now that the facts are all known, the condition appears
to have been aptly and properly Iramed to prevent ti: purchaser insist-
ing on proof of what was then and there believed to be the fact, but which
the vendor is not in a position to establish by legal proof” ., . . It
appears to me that an oppusite view would establish the principle, that,
apart from intentional misleading, and apart from any knowledge by the
vendor that the facts required to be assumed were not true, a condition
roquiring assumptions ~~ to the title could only be supported where the
specifie objection to the title was pointed out. For that proposition I
ean find no authority, and it certainly would make every title in which
there was not only defcet as a matter of fact, but absence of proof of
soundnoss, ahsolutely unsaleable.” The doctrinal limits of the decision
are indicated ¢y the following observation. “We camnot go into any
question of fraud which might avoid the contraet. This is a proceed-
ing under the Vendors and Purchasers Asct, which binds the parties to
admit the contract.”

(3) In one case the contract was held to be non-obligatory
on the ground that, before the completion of the szle, the pur-
chager sscertained that he and the vendor contracted under a
common mintake regurding the ownership of the property or
vome other material fact.

In Jones v. Clifford (1878}, 3 Ch. D. 779, the defendants contracted to
buy from the plaintiff freeholds aund leaseholds under he condition that
he should assume that B, M., who died in 1841, was seised in fee of the
freeholds, and should not require the production of or investigate or make

any objection in respect of the prior title. He accepted the title, but
before the completion of the contract a sub-purchaser to wliom he had

et Y B
C P . )

it ~* e _-:;«_—_~,~‘.~.v».u.";_;,‘i..;w—l,_§:..‘;,-;~‘,'~‘-¢

~




LY

e AL

e e St

S T35 1

Mt e

VENDOR AND PURUHASER—~HESTRICTIVE STIPULATIONS, 145

agrosd to sell the lands, discovered that the freeuoids resily belonged at
the daté of the contract to the defendant himself, subject to a loasehold
interest in the vendor. 'Lhis fact so discovercd was communicated to ihe
defendant. Held, that the purchaser was not preclu’ed by the condition,
from taking on the objection, t~ the title on the ground *thus ascertained,
and that the vendor was not entitled to a declaration that he could make
a title, but merely to an order directing an inquiry as to title. A deere:
of epecific performance was refused. After referring tc 'ie two classes of
restrictive stipulations specified in § 4, ante, Hall, V.-C., proceeded thus:
44 condifion of the lattér ciass is no doubt valid. but the court has never
yet gone so far ae to hold that such a condition precludes a purchaser
from saying to the vendor, at any rate before the completion of the con-
traot. ‘We have both been proceeding under a common mistake You
sald the property was yours, but I find by some document which I have
seen that it is mine, and the coniract you are asking me to complete is
one without consideration, for I shall be paying the purchase-monev and
getting nothing for it” . . . Where there has been such a common mis-
take, and there is no fraud, the court will not, in a suit for specifie per-
formance, compel the ‘purchaser io complete such a contra. ..”

In Hume v. Pooock (1866), 1 Ch. App. 379, aff’g L.R. 1 Eq. 423, it was
laid down that the mere assertion by the vendor or his ugent that he
has 8 good title, on the faith of which ‘“e purchaser relies without in.
vestigating the title, is not necessarily such & misrepresentation as will
preclude the vender from enforcing the contraet specifically.

10, Special conditions framed in pursuance of a judicial order, —
In an Irish case where a court wag settling the conditions of a
judicial sale, it sanctioned a condition limiting the right of the
purchaser to insist on the vendor .’ producing the title of the
lessor in a specified lease, but refused that part of the motion
which asked that the purchaser should be required to admit the
title of the lessor, and that he should be precluded from invesis-
gating the title,

Lahey v. Bell (1844), 6 Ir, Eq. 122.

But there is no general rule of practice to the effect that con-
ditions of the latter description should not be imposed on persons
purchasing at judicial sales. All that is required under such
circumstances is that the conveyancing counsel appointed by
the eourt shall ‘“not - ert anything which wmay mislead or
deccive an innocent, bond fide purchaser.”’
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Bo laid down in Rlse v. Fise (1871), L.R. 13 Eq. 198. There a sale was
made by the Court of Chancery under conditions which precluded the
purchaser from objecting to the title prior to the dooument chozen as the
root of title, and made recitals in deeds imore than twenty years old
conclusive, A recital covered by this conditior was so framed as to oon-
cer] a defect of title prior to the date fixed for commencement of title.
The purchaser having inquired into the prior titls, refused {o complete on
‘he ground that it was bad. Held, that, as the sale was by the court, the
purchaser was not precluded by the comditions from raising the obfection,
and ought to be discharged from his purchase. Lord Romilly ssid: “Con-
ditions of sale are quite fair, even where framed by the court, if they will
still, in the opinion of the court, leave the purchaser in possession of the
thing he Las bought, even though he does not get what is called a market-
able iitle* . . . In a sale under the asuthority of the court; which,
above all things, ought to teach others, and set them the example of
straightforward dealing, and telling the truth, and the whole truth, such
s condition under the ecircumstances of this case i3 binding on no one”

See also Benister, Broad v. Munion (1879), 12 Ch, D. (C.A)) 13, th~
effect of which is stated in the preceding seotion..

11. Difference between remedial rights of purchaser in legal and equit-
able actions.—It is well established that ‘‘conditions of sale may be
80 framed as to entitle a vendor to retain the deposit, although
he ecannot enforce the contract agsainst the vendee.”’

So "aid down by Pollock, B, erguendo, in Want v. Stallibrass (1875),
LR. 8 Exch. 175. For decisions which illustrate this statement, see Cor-
rell v. Cattell (1839), 4 M. & W, 734, 3 Y. & C. 413, (§2°; In re National,
eic., Bank (1895), 1 Ch. 180 {§8); In re Banister, Broad v. Munion (1878,
12 Ch. D. (C.A.) 13 (§9); Scoti v. dlvarez (18905), 2 Ch. (C.A.) 603
(§8).

(. B. Lararr.
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THE HEBERT CASE.

As our readers are doubtless aware, the cause celebre of
Hebert v. Hebert came before Mr, Justice Charbonneau on ap-
peal from Judge Laiurendeau. The former holds that the Ne
temere deeree of the Roman Catholic Church has no civil effect
whatever in relation fo marriages, and has no control over the
civil law of the province of Quebec; and that any persorn,
authorised by the Code Civii to solemnize marriage between
parties capable of entering into the bonds of matrimony, can
legally and effectually perform the ceremony no matter what
the religious faith of either of the parties may be. The formal
judgment is as follows:—

“‘Basing itself on the motives above given in detail, the
court annuls the judgment of March 23, 1911, declares the
marriage of ths said Eugene Hebert and Dame E. Cloutre,
celebrated on July 14, 1908, before the Rev. Wm. Timberlake,
upon production of a license, dated July 3, 1908, good and valid;
declares that the decree proclaimed by the Congregation of the
the Council of the Roman Catholie Church on August 2, 1907,
beginning with these words, ‘Ne Temere inirentuur,’ has no
civil effect on said marriage, that the decree of the Archbishop
of the Diocese of Montreal, dated November 12, 1909, produced
in this case by the plaintiff, has no judicial effect in said case,
and rejects the opposition of the defendant opposant and of the
tierce opposant es qualite as to the other conelusions therein
taken, sach party paying his own costs from the date of the two
inscriptions of the defendant opposant, and of the tierce oppo-
sante es qualite respectively. Dated December 5, 1911.”
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This conclusion meets generally with the approval of the
profession as a legal proposition; while from the wider stand-
point it commends itself to the intelligence and spirit of a free
country ; for, surely, it eannot be that any ecclesiastical body can
at will bastardise children who are the fruit of a de facto
marriage, solemnised between persons who innocently think
themselves to have been made wan ard wife according to the
: law of the land. However, the whol question will soon be
- settled by the Supreme Court of Canada.
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REPORTS AND NOTES OF CASES.

Dominion of Canada.

SUPREME COURT.

—————

Bozrrd of Railway Commrs.] [Dee. 6, 1911,
Crover Bar Coar Co, v. HUMBERSTONE.

Board of Railway Commissioners—Jurisdiction—Private sid-
ing—Construction of statute—Rulway Act. E.8.C. 1906,
¢. 37, ss. 26a, 2268 & 9 Edw. Vil. ¢. 32,5. 1 (D.).

Notwithstanding provisions in an agreement under which a
private industrial spur or siding has been constructed entitling
the rai'way company to make use of it for the purpose of afford-
ing shipping facilities for themselves and persons other than
the owners of the land upon which it has been built, the Board
of Railway Commissioners for Canada, except on expropristion
and compensation, has not the power, on an application under
section 226 of the Railway Act (R.S.C. 1906, ¢. 87), to order
the constraction and operation of an extension of such spur or
siding as a branch of the railway with which it is connected.
Blackwoods Iimited v. The Canadian Northern Railway Co.,
44 Can. S.C.R. 92, applied, Durr, J., dissenting. Appeal
allowed with costs,

J. H. Leech, K.C., and W. L Scott, for apoellants Chrysler,
K.C., for respondents

Sask. ] Marox Bros. & WeLLs v, Bawton,  [Dee. 6, 1911,

Vendor and purchaser»-Candition of agieement—-—Sale of land—
Payment on account of price—Cancellation—Notice—Re-
turn of money paid—Rescission—Form of action—Practice,

An agreement for the sale of lands acknowledged receipt of
$600 on account of the price and provided, in the event of de-
fault in the payment of deferred instalments, that the vendor
might, on giving a certain rotice, declare the agreeruent null
and void and reta.n the moneys paid by the purchager. On de-
fault by the purchaser to make payments aceording to the terms
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of the agreement the vendor served him with a notice for can-
cellation which incorrectly recited that the contraet eontained a
stipulation for its cancellation, in case of default, ‘‘without
notice,’’ and. concluded by declaring the contract null and veid
“‘in accordance with the terms thereof as above recited.”’ The
vendor, subsequently, refused a tender of the unpaid balance
of the price and re.entered into possession of the lands. In
an action hy the purchaser for specific performance or the re-
turn of the amount paid, rescission was not asked for.

Held, that as the vendor had not given the notice required
by the conditions of the agreement he eould not retain the
money as forfeited on account of the purchaser’s default; that
as the payment had not been made as earnest, but cn account
of the price, the purchaser was entitled to recover it back on
the ecancellation of the contract, and that, as the relief sought
by the action could not be grapted while the contract subsisted,
a demand for rescission must necessarily be implied from the
plaintiff’s claim for the return of the money so paid.

Appeal dismissed with costs.

J. B, Coyne, for appellants. C. D. Livingsione, for vespond-
ent,

e ——————

B.C.] [Dee. €, 1911.
Brimisa CoLuMsia LAND & INVESTMENT AGENCY v. ISEITEA.

Chattel mortgage—=Sale under powers—Notice—Offer to redeem
—-Tender—Equitable relief—Evidence—Proceedings taken
ti. good faith.

To impeach a sale under powers in & chattel mortgaze on
the ground that an offer to redeem was made prior to the time
fixed by the notice of sale, the person eatitled to redeem is
obliged to shew that the amount due under the mortgage wes
actually tendered or that the mortgagee was distivetly informed
that the mortgagor was then and thers ready and willing to
pay what was so due and, being thus informed of the intention
to redeem, refused to aceept payme*xt

In the exercise of his power of sale, a mortgagee of chattels
is bound merely to act in good faith and avoid eonducting the
sale proceedings in a recklessly improvident manner caleulated
to result in sacrifice of the goods.

Per Durr, J., he iz not obliged (regardless of his own in-
terests as mortgagee) to take all the measures a prudent man
might be expected to take in selling his own property.
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Judgment appealed from reversed, the CHIEF JUsTIOE and
IovareN, J., dissenting.

Ewart, K.C., for appellants. Travers Lewis, K.C., and Lad-
ner, for respondent.

e

Board of Railway Commrs:] [Dec. 6, 1911,

CanapiaN Pactric Ramnway Co. aNp CANADIAN NORTHERN RalrL-
way Co. v. Boarp oF Trapr or TR Crry oF REGINA.

Reslways—Construction of statute—The Reilway Act, B.8.C.
1908, ¢. 37, ss. 77, 315, 318(2), 8323—1Hdw. VII. ¢. 55 (D.)—
52 Vict. ¢. 2; 53 Viet. ¢. 17; 1 Edw. VII. ¢. 39 (Man.)—
Board of Railway Commissioners—Complaints—Euvidence
—Agreement for special rates—Unjust discrimination—
Pracisce—Form of order on reference.

In virtue of an agreement with the Government of Manitoba,
validated by statutes of that provinee and of the Parliament of
Canada, the Canadian Northern Railway Company established
special rates for the carriage of freight, ete., to points in Mani-
toba, and the Canadian Pacific Railway Company reduced its
rates, which had been in force prior to the agreement, in order
to meet the competition resulting therefrom. The complaint
made to the Board of Railway Commissioners for Canada by the
respondents was in effect that as similar proportionate rates
were not provided in respect of freight, ete., to points west of the
Province of Manitoba there was unjust discrimination operating
to the prejudice of shippers, ete., to and from the western points.
On questions gubmitted for the consideration of the Supreme
Court of Canada, .

Held, that the facts mentioned are eircumstances and condi-
tions within the meaning of the Railway Act to be considered
by the Board of Railway Commissioners in determining the
question of unjust diserimination in regard to both railways;
that such facts and circumstances are not, in law, conclusive of
the question of unjust diserimination, but the effect, if any,
to be given to them is a question of fact to be considered and
decided by the Board in its discretion. (Cf. The Monireal Park
and Island Ry. Co. v. City of Monireal, 43 S.C.R. 256.)

Appeal dismissed with costs.

Chrysler, K.C., for appellants, Canadian Pacific Ry. Co.
Lwart, K.C.,, and George F. MacDonell, for appellants, Cana-
dian Northern Ry. Co. Wallace Neshitt, K.C., and Ords, K.C,,
for respondents.
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Man.] [Dec. 6, 1911,
‘WEBSTER v. SNIDER.

Vendor and purchaser—Agreement to convey lands—Considera-
tion—DPrice in monsy—Breach of contract—Recovery for
“money had and received’’—=Sale or ewchange—Damages.

8. sold his interast in certain lands to W. for a consideration,
fixed at $19,000, of which $16,000 was to be satisfied by the con-
veyance of other lands, alleged to be owned by W. W, then exe-
cuted s written agreement purporting to sell these other to S.
for the sum of sixteen thousand dollars, acknowledged theu and
there to have been received by the vendor; bound himself to con-
vey them to the purchaser, with a clear title, within ope year
from the date of the agreement, and time was stated to be of the
eagence of the contrset. Upon default by the vendor to con-
vey tae lands, according to the agreement, the plaintiff sued to
recover the $16,000, as money had snd received for which no
consideration had been given. In his defence, W. contended
that the consideration mentioned in the agreement was not ac-
tually in cash but consisted merely of lands to be conveyed in
exchange at a valuation fixed at that amount, and, consequently,
that the plaintiff could recover only damages to be assessed ac-
cording to the value of the lands which he had failed to convey.

Held, that, in the absence of evidence of any special pur-
pose as the basis of the agreement, the terms of the contract in
writing governed the rights of the parties that the consideration
mentioned in the agreement should be regarded as a price paid
in money and consequently, the plaintiff was entitled to the re-
lief sought. Judgment appealed from (20 Man. R. 562) af-
firmed.

4. C. @Galt, K.C,, for appellant, Hugh Phillipps, for re-
gpondent.

Man.] [Dee. 6, 1911,
Crry or WINNIPEG 9. BROCE.

Municipal corporation—Closing streels— ‘Passage of by-law’’
—Coming into force of by-law—Time for appealing—3 and
4 Edw. VII. ¢. 64 (Mon.)~—*Winnipeg City Charier’’—
Construction of stalute,
A munieipal by-law for the diversion and closing of certain

+ highways and the transfer of the land to a railway company pro-
vided that it should ‘‘come into force and effect’’ on the exe-
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cution of a supplementary agreement between the municipal
corporation and a railway company ‘‘duly ratified by counecil;
it also determined the classes of persons and property entitled
to compensation in consequence of being injuriously affected by
the diversion and eclosing of the streets. The statute (3 & 4
Edw. VII c. 64, 5. 708, 8.-8. ¢ (1)), conferring these powers,
gave persons dissatigfed with the determination the right to
appeal to a judge ‘‘within ten days after the passage of the
by-law.”” Another by-law was subsequently enacted by which
the first by-law was ‘‘ratified and confirmed and declared to be
now in force.”’ The defendants, who had been excluded from the

-elass of peraops to receive compensations appealed to a judge,

under the section of the statute above referved to, within ten
days after the enactment of the sscond hy-law.

Held, that the terms ‘‘within ten days after the passage of
the by-law’’ in the statute had referenmece to the date when the
by-law affecting the streets and determining the classes entitled
to compensation became effective; that the first by-law did not
come into force and effect in such a manner as to injuriously
affect the defendants until it was ratified and econfirmed by the
subsequent by-law, and consequently, the defendants’ appeal
came within the time limited by the statute,

Judgment appealed from (20 Man. R. 669) afirmed.

Wallace Nesbitt, K.C., 0. H. Clark, K.C., and Christopher C.
Robinson, for appellants. Aikins, K.C., and C. P. Wilson, K.C.,
for respondents.

B.C.] [Dec. 6, 1911,
Britise Covumsia Ersorric Ry. Co. v. WiLRINSON.

Negligence—Carriers—Operation of raillwey—Defective system
—Qratuitous passenger—Free pass—Limitation of liability
—Employer and employee—Fellow-servant — Evidence—
Onus of proof.

The plaintiff’s husband was an employee engaged as a
mechanic in the company’s workshops and was travelling thither
to his work on one of the company’s passenger cars, as & passen-
ger, without payment of fare, A freight car became detached
from & train, some distance ahead of the passenger car and pro-
ceeding in the same direction; it ran backwards down a grade.
enilided with the passenger car and the plaintiff’s husband was »
killed. The manner in which the freight car hecame detached
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was not shewn. On the body of the deceased there was found a
permit or ‘‘pass,”’ which was not produced, and there was no
evidence to shew any conditions in it, nor over what portion of
the company’s lines, nor for what purpozes it was to be
hionoured. On the cloge of the plaintiff’s case the defendants
adduced no evidence wnatever, and the jury found that the com-
pany was at fault, owing to a defective system of operation of
their trains, and assessed dameges, at common law, for which
judgment was entered for the plaintiff,

Held, that there was a presumption that deceased was law-
fully on the passenger car and, in the exercise of their business
8s common carriers of passengers, the company were, therefore,
obliged to use a high degree of care in order to avoid injury
being causeéd to him through negligence; that there was nothing
in the evidence to shew that deceased occupied the position of
g fellow-servant with the employees engaged in the operation
of the trains which were in collision; and that, in the absence of
evidence shewing any agreement express or implied, or some re-
lationship between the company and deceased which would ex-
clude or limit liability, the plaintiff was entitled to recover
damages at common law.

Judgment appealed from (16 B.,S. Rep. 113) affirmed.
Nightingale v. Union Colliery Co., 33 Can. 8,C.R. 65, distin-
guished.

Ewart, K.C,, for appellant. Chrysler, K.C., for respondents.

Province of Manitoba.

P ]

COURT OF APPEAL.

Ssemrm—

Full Court.] [Feb. 12.
Gunn v, Canabian Paciric Ry. Co.

Negligence—Beilment-—License to keep horses in siable for re-
ward—Iiabitity for injury to horse caused by dsfect in
butlding—Landlord and tenoni.

By an arrmngement made with defendants the plaintiffs were
permitted to use a stable of the defendants to keep and feed
their horses in. The defendants supplied the feed and charged
50 cents per head per day for this and the stable accommoda-
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tion. The plaintiffs’ man looked after the horses and fed them,
but there was no one on behalf of the plaintiffs in charge of the
horses during the night. The stable was at the same time used
by the defendants for horses in transit during shipment over
the railway and no particular stalls were allotted for the plain-
tiffs’ horses. One night one of the plaintiffs’ horses, a heavy
draft animal, broke through the flooring of the stall it occupied
and was so injured that it died. The defendants’ agent in
charge of the stable had requested the plaintiffs’ stableman to
report to him any defects in the ﬂoorlng he might notice and
had several times made repairs on receiving such reports, but-
there was no agreement by the plaintiffs that they would make
such reports.

Held, that the relationship of the parties was either that
of bailor and bailee or licensor and licensee, and not that of
landlord and tenant, and that the defendants were under a
duty to have the stable reasonably. fit for its purpose, and so
were guilty of negligence in not keeping it in proper repair and
were therefore liable to the plaintiffs in damages for the loss
of their horse.

Searle v. Laverick, LLR. 9 Q.B. 122; Brabant v. King, [1895]
A.C. 632; Stewart v. Cobalt, 19 O.L.R. 667, and Francis v. Cock-
rell, L.R. 5 Q.B. 501, followed.

RicHARDS, J.A., dissented.

W. L. Garland, for plaintiffs. Curle, for defendants.

KING’S BENCH.
Robson, J.] [Feb. 5.
Re St. Bonirace By-Law No. 800.

Practice—Summons to quash by-law—Grounds of application
should be stated—Amendment—St. Boniface Charter—Ap-
plication by summons or notice of motion.

Held, 1. Under s. 517 of St. Boniface Charter, 7 & 8 Edw.
VII. c. 57, an application to quash a by-law of the city for ille-
gality is properly made by summons and not by notice of motion. -

2. Although the statute does not expressly provide that the
grounds intended to be set up should be stated in the summons,
yvet, to avoid injustice, such requirement should be implied.
In this case the omission to state the grounds in the summons
was by inadvertence, and permission was given the applicant,
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upon alleging plausible grounds and upon proper terms as to
costs, to amend and re-serve the summons, making it return.
able at such a date as would allow the ten clear days’ notice
required by the section,

Re Peck and Township of Ameliasburgh, 12 P.R. 664, fol-
lowed.

4. Dubuc, for applicant. Blackwood, for City of St. Boni-
Tace. ‘

———

Macdonald, dJ.] [Feb. 6.
Roaers v. GrRaND TrRUNK Pactric Ry. Co.

Negligence—Railway company—Animals straying on to railway
track—Railway Act, R.8.C. 1906, c. 37, 5. 294, s5.-5. 4.

The plaintiff’s claim was for the killing of four horses by a
train of the defendants, The horses had becn in an enclosure
surrounded by a wire fence four feet high and about half a mile
from the railway. There was an opening in the fence between
& building and a tree which the plaintiff said he had closed with
boards to the height of 50 inches on the night before the horses
were killed. In the morning he discovered that the boards clog-
ing the gap had been broken down and that the horses were
gone. He and his family made immediate and diligent search
for them, but it appeared that, after wandering about, they
had got on to the railway track at s road crossing where tnere
were no cattleguards as required by the Railway Act, and were
run into by a train near that point.

Held, that this evidence had not been displaced by that of
the witnesses for the defence, and, upon it, the defendants had
not satisfied the onus of proving that the horses had ‘‘got at
large through the negligence or wilful act of the owner’’ cast
upon them by sub-section 4 of section 294 of the Railway Act,
R.8.C. 1908, c. 37, and were, therefore, liable under that sub-
section to the plaintiff for the damages caused to him.

Trueman, for plaintiff, Auld, for defendant,

Perdue, J.A.] . [Feb. 7.
R Provencueer Erzcrion.

Election petition—Dominion election—Security for costs—Aff-
davit verifying petition—Payment of expense of publish-
ing notice of the petition—Siatus of petitioner—Proof of
list of voters—Provincial lists.

Held, 1. Only one sum of $1,000 need be deposited by the
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petitioners as security for costs under section 14 of the Dom-
inion Controverted Elections Act, although they have made the
returning officer a party to the petition and elaimed ielief
against him as well as against the respondent.

2. Unless the petitioner is shewn to have been complstely
ignorant of the contents of the petition which he has verified
by his affidavit, the latter should be held to be sufficient: Re
Lunenburg Election, 27 S.C.R. 226, and, in any event, where
there are two petitioners and, as to une of them, no such ob-
jection is raised, the affidavit of that one is sufficient.

3. 1t is not incumbent on a petitioner to furnish the return-
ing officer with money in advance to pay the expense of pub-
lishing the notice of the petition in a newspaper as reruired
by section 16 of the Act, although the petitioner is liable for
such expense.

4, Ag the Dominion Elections Act makes the Provincial lists
the foundation of the Dominion lists, if the former are produced
from the custody of the proper officer and proved to have been
the official lists in torce, no objections as to the regularity of
these lists, by reason of alleged nom-compliance with require-
ments of Mhe Provincial statute, should be entertained or in-
quired into on the trial of a preliminary objection as to the
status of z petitioner under the Dominiop Controverted Elee-
tions Act.

The petitioners’ names were on the certified lists of voters
for the electoral district which were compiled and arranged by
the committee of judges in Winnipeg to be transmitted by
them to the clerk of the Crown in Chancery under sub-s. 10 of
8. 9a of the Act. The clerk of the Crown in Chanecery, however,
in order to save time, requested the committee to hand the cer-
tified lists in Winn:peg to a Mr. McGrath who had been sent
from Ottawa by the King’s Printer to take charge of the print-
ing of the lists in Winnipeg. The listr were then printed in
Winnipeg under Mr. McGrath’s supervision, and it was not un-
til after the election was over that the certified lists reached the
cffice of the clerk of the Crown in Chancery.

Held, notwithstanding this irregularity, that the certified
list prepared by the County Court judges for transmission as
above, and now produced from the custody of the clerk of the
Crown in Chancery, was the original and legal liat of voters for
the electoral distriet, and that, as the names of the petitioners
appeared upon it, they had established the fact of their right
to vote at the election.
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A. B. Hudsun, for respondent. Blackwood, and A. Bernier,
for petitioners.

—— s

Prendergast, J.] Rex v. MaLi [Feb. 8.

Criminal low—Criminal Code, s. 778, s.-s. 3—Summary trial—
Jurisdiction—Consent of prisoner to be fried summarily.

It is sufficient to shew jurisdiction in the magistrate at the
summary trial of an indietable offence if the convietion con-
tains the statement that the prisoner consented to be tried sum-
marily, without setting out on the face of it, or anywhere on the
record, the language used by the magistrate in informing the
accused of his right to elect as prescribed by sub-section 3 of
gection 778 of the Criminal Code.

The consent te be tried summarily is the essential element
in the jurisdiction and, if that is stated, it should be presumed
that it was regularly and properly obtained in the absence of
any evidence to the contrary,

P. E. Hagel, for prizsoner. Grakam, D.A.-G., for the Crown.

e

Province of British Columbia.

COURT OF APPEAL.

P ]

Full Court.] Rex v, DeARIN, ' [Jan. 30.

Criminal law—Speedy trigl—Procedure—New itrial—Right of
accused to re-clect—Evidence given by cccused at first trial
—Use of by prosecution on second irial—Evidence suffi-
cient to convict—Refusal of judge to reserve a point upon.

An accused appealing from & conviction in a county judge’s
Criminal Court, and securing a new trizl, is sent back to that
court, and has not any right to re-elect whether he shall be tried
speedily or go before a jury.

Where an accused submits himself to give evidence and be
crogs-examined upon such first trial, the evidence so given is
admissible in the second trial. '

In this case the trial judge refused to reserve a point that
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there was no evidence warrenting the finding of guilty arrived
at; and the Court of Appeal refused to disturb the ruling,
Askman, for the accused. Maclean, K.C., for the Crown.

——

Full Court.] [Jan, 30.
Tae King v. CELOPER FisE CoMPANY,

Shipping—Foreign vessel—Seizure of within three mils limit—
Customs and Fisheries Protection Act—Burden of proof
on defendant ship.

In an action brought in the Supreme Court of British Col-
umbia by His Majesty on the information of the Attorney-Gen-
eral for Canada for the forfeiture of the ‘‘Fdrie’’ for contraven-
tion of the Customs and Figheries Protection Act, the statement
of claim slleged that the ‘‘Edric’’ being & foreign vessel was
on the 21st of February, 1911, found fishing within three marine
miles of the coast of Canada, namely, within three marine miles
of the shore of Cox Island, British Columbia, and that such
ship was legally seized by an officer authorised by the Customs
and Fi.heries Protection Act and claimed the forfeiture of the
‘“Edrie.’”’ The statement of defence denied these facts and al-
leged that the ‘‘Edrie’’ was lawfully on the high seas and was
illegally seized by the Canadian cruiser, ‘‘Rainbow.’’

The burden of proving the illegality of any seizure, made
for alleged violation of any of the provisions of this Aect, or
that the officer or person seizing was not by this Aet authorised
to seize, shall lie upon the owner of claimant.

The judgment on the trial determined that the defendant
did not discharge the burden’ of proof resting upon defendant
and adjudged that the ‘‘Kdrie’’ be condemned as forfeited to
His Majesty and be sold by public auction.

Held, on appeal, that the trial judge was right.

Keid, K.C., and Ritchie, K.C., for defendant, appellant.
Macdonell, and Armour, for plaintiffs, respondents.

Full Court.] [Jan. 81.
Kine LumBer Minps v, CanNapiaN Paoric Ry. Co.

Discovery—O/fiicer of company.

A person in the employ of a railway company, in the capa-
eity of a fire warden, with other persons under him to make
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reports to him of fires in the distriet over which his Jumd,letlon
e.tends, is an officer of the company within the meaning of Rule
370¢ examinable for discovery.

Bodweli, K.C., for motion. Maclean, K.G., contra,

Full Court.] ' [Jan. 31,
I~ rE Munictean Ergcrions Act.

Statute—Construction of—C. wmissioners for taking affidavits
—Limitation of powers to specific acts—Provincial elec-
tions—Municipal elections.

A commissioner appointed under the provisions of the Pro-
vincial Elections Act ‘‘for the purpose of aetmg under (the)
Act in the electoral district in which he resides,’’ is restricted in
the scope of his duties to taking affidavits and declarations of
persons claiming to vote under the Provincial Elections Act
only, Where, therefore, certair persons, otherwise qualified,
claiming to vote at a mumclpal election, but who made their
declarations before such a commissioner, and whose names were
repected by a court of revision it was

Held, that the names were properly struck off the list.

Maclean, K.C,, in support of the application. McDiarmid,
contra.

Fuil Court.] IN RE MaBEL PENERY FRENCH, [Jan. 31,

Statute—Construction of—Legal Professions Act, s. 81, s.-ss.
3 (B), 4 (b)—Interpretation Act, £.8.B.C. 1897, ¢. 1, s
10, s.-35. 13 and 14—Right of women to admusw'n to legal
profesMﬂ

The legxslature when framing the Legal Professions Aect,
had not in mind the probability of women sseking to enter the
profession, therefore any remedy for the omission lies with the
legislature and not with the Bencners of the Law Society.

Judgment of MorrisoN, J., afirmed.

J. A. Russell, for motion. L. @. McPhillips, K.C., contra.
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Book Reviews.

Law Quarierly Review. Edited by Bir Frederick Pollock, Bart.,
D.C.L., LLD. January, 1912, Stevens & Sons, 118, 120
Chancery Lauw

This number has its usual instructive and interesting Notes
and Book Reviews, as also articles on The Report of the Land
Transfer Commissioners; The reeception of the Roman law in
the sixteenth cemtury; Principles of liability for interference
with trade, profession, or calling; Tulk v. Mozhay, and Chat-
tels; Moslem Intermational law, ete., etc.

Law Magazine and Review. February, 1912. TLondon: Jordan
and Sons, 116 Chancery Lane. Canada: Canada Law Book
Co., Toronto.

This number has several interesting articles, one .f which
—Marriage with foreigners—we will give our readers later, as
being of interest at this time when this country has its own diffi-
culties as to the marriage question.

An interesting subject is discussed at length, referring te all
authorities, on the subject of lawful sports and the legslity of a
sparring match, This begins with a reference to Sir Michael
Foster’s remark in his learned treatise on Criminal law: ‘‘The
manly diversions of the English people tond to give strength,
skill and activity, and may fit the people for defence, public as
well as personsl, in time of need.”’ This is true and bears on
the fact that England alone of all the great powers does not
resort to any form of compulsory military service.

Other articles are, Some characteristics of English Criminal
law and procedure; Report of the Commissioners of prisons;
The Inns of Chancery, their origin and constitution, ete., ete.

Bench and Var.

JUDICIAL APPOINTMENTS.

James Johnstone Ritchie, of the cit;r of Halifax, Nova Scotia.
K.C., to be a puisne judge of the Supreuae Court of Nova Seotia,
vice Frederick Andrew Laurence, deceased.




