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ilto uut hmns ser'Lcf oui of Jurisilictjon - C'ause of
4ciwuRu/ef12 e) 7 or S.nilled Îi Oiburo-lIn-

jury i lu >a m/j/fl',by l)ef ec/jve Fuse Suipplie.! Io hîiý N,-
pknjers I>y I)efendaun/s in Porebq1 Coun/ry.

motion by defendaiits to sel aside ai) order obtaiied I iy
ntiff alIowing service tipoî the~ defenda uts at Glasgow-,
tland, of the writ of sinnulolîs and stateinert of claini,
to set asile the writ and the statement of elain ami tlîe~ice here feflected npon defenidanits.

W Il. 13ake , K.C., for defendants.

r.N. lPhelan, for plaintif.

rul.\sTE-R -- The statejnent of clainm aliege:: i(1) that,
ntiff is a1 labourer, and resides at Byng Inlet, in the pro-
U of Onta,ýrio, and 'that defendants carry on business andý their heýad <ffiee at GlIasgow, in Scotianti; (2) that
itil! Mn Februarýy last was employed by the James BaywaY Comnpany ini blasting in1 Ontario, and, that the fuse

was4 ianufaetureji and soId by defendants; (3) thatu plainitiff was so engaged tiiere was a I)reiflatture ex-
on, through thc fuse being defective, whieh severelv'
'ed plainfilf, eausing hirn to lose on1e of bis cyes; (4)defèndants were negligent in allowinig the fuse to be
[ifacturcd and sol] in a defeetive condition, the negli-pýbeing that there was a spaee left in1 the fuse in whielî
)L, viiio., No. 14 33



TIE OINTA~RIO NIVIWKLY RIEPORTfER?.

tIiere wiis nu p owd(1r, and couisequentiy the fuise, whiclh was
trimmcd to bium a foot a minute, caused the explosion pre-
maturely' and (5) plaintift clauuied $5,000 dainages....

It isas adinîtted that if tlie order výan bc sustained, it
mnust be under the last clause of Eule 162 (e). wlieh alIow,
service to bc ruade on a foreigni defendant whien the action
is fonindcd on a, tort comniitted witbin tlus province. Thierce
is no such provision in the eorreSpon(]ifg English Rufle, nor,
so far as, I ain aware, is there any siiuilar proeedure Ini thje
United States.

The question, therefore, to be decid cd, is important and
not free fromn difficulty. Apparently now for the first timeic
the point arises in our Courts, does the statement of claiml
disclose any tort comrnitted by defendants in Ontario?'

Mr. Phelan, wîth lunchs ingenuity and vizgour, eolitended
that this action worild lie, lie concedcd that a fort was
"the infringenient of soine absolute righit to whieh, an-
other is entitle(l:" -inderhill on Torts, Canadian ed, , p.
7; Addison on Torts, 7th Eng. ed., p. 1. lIe thein arguied
that sncb. a right was always localized, whether suehI right
cxis ts in respect of a mnan's property or of lis characte r;- a 11d
that in respect of bis bodily welfare it necessarilv w-ent withl
him, and so that wherever hoe was injuired. there a tort wa-:
eomnutted, if sucb inýjury was the result of the wrongflul aet
of another. i in this case bie subiiitted that plainitiff
having hccmî, as allcged, seriously initurcd by the dIefective
fuse of defendonts' manufacture, there had been a tort coi-
initted 1wv thora withini Ontario whichi onabled him to brin,,
this action....

Illefercuce to Thormus, v. Winchester, 6 N. Y. 397. ;Pol-
lock on Torts, 6th ed., p. 487 n., 488; flixon v. Bell, SM
S. 198; Langridge v. Lov.y, 2 M. & W. 519, 4 MN.&W.37
Francis v. Cockrell, L. E1. 5 Q. B. 18-1, 501; Earl v. Lnb..
bock, [1904] 1 U. B. 253, 74 li. J. N. S. K~. B. 121; 11(ea-ven

Y. Pender, il Q. B. D. 503, 517; Winterbottom v. W'right,ý Io
M. & W. 109, 62 R. R1. 534.1

There is 110 doubit that the staternent of elaim alleges a
înj ury suffered by plaintiff iu Ontario. But befor, hie ca],
sustain an action for a tort eornuitted bv' defenidants; in~
Ontario, lie nust show that defendants owed him as aj duty,
whieh thoy did not fulfil, to send ont oiily perfee(tm fls,

and that as a resuit of this hoe was injurcd. As 1 unlder-.



REX v. TOGRONTfO R. iv. <co.

,nd thle cases, no such duty exists, aîîd thei'efore the
ler shouild flot have been mnade, and must niow be set
de and the action disniisscd, and with costs il' defendaiits
nk it worth while to as J' or thoni.

~BEE. J.OCTOIlER 22ND, 1906.

CI-IMBERS.

REX v. TORONTO R1. w. Co.

iminal Law-Indictnient of Electrie Railway C1ompafny-
Nuisance-En dangering Safl ty of J>ublic-P,?enwvaî from
Sessions int Hýiq Court-Difficull Questions of Law-
Delay, of' Trial.

Motion by defendants to remnove an ifl(ietînent of defen-
tts for a nuisance from the York General Sessions into
fligh Court.

H. H. Dewart, K.C., and D. L. iMcCarthiy, for defendants.
H. L. Drayton, for the Crown.

MABRE, J. :-The afidavit upon which the motion is
le sets forth that nice and intricate questions of law will
;e upon the trial; and, froin the discussion of the case
i)re nie, it was apparent, I think, that such will be the

It is not needful that those questions be anticipated
sny expression of opinion mnade with reference to them;
8 sufficient that the Court is satisfied that they exist:
,rt and Mellor's Practice, p. 96.
In the car fender case, Rex v. Toronto R. W. Co., 4 0.
R. 277, the Court made an order similar to that asked

No reason was suggested by counsel for the Crown why
case shou]d not be tried in the Higli Court; it can be

d at the Assizes some two months earlier than at the
;ions, and, if the alleged nuisance endangers public
~ty, as is alleged, it is desirable that there should be no
,y in having the faets investigated.
T'he ordler may go as asked for the removal of the pro-
linigs into the lligh Court.
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MABEE, J. UCTOBER 22xu, 1!)itj

WEEICLY COURT.

RIE FAR-RELL.

Wil (Ju4rclia -Residuary Clause - Eumeratlom qý
Arlickes-,Ejusdent Generis Rule-'onstructîon bIdtd
Suhjeci of Lapsed D)evise.

Motion by the executors of thec wilI of Decnis arl,
deceased, for order deelaring eonstruetion of xvill.

A. 11. Clarke, K.C., for applieants.

F. W. Hareourt-, for infants.

MABEE, J.: Une clause of the wiIl of ,the te>tatorý iý
olo,:" 1 give, devise afld bequeaîtl ail nîv ruai ami per-

sonal estate,... .. in the inanner followiîng, etc. One
of the clauses which followcd provided that a sister should
have certain liidus owned liv the testator, whieh devisev has
lapscd.

The Iast clawse is as follows: "Ail the test and reksidue.
of mv estate, eonsisting of money, promissory note or notes,
vehicles, and iniplenients, 1 give ani bequea-th to my brother
Andrew," etc.; and the Court is asked to say whether Aun-
drew is cntitled under the residuary elause to the Iapýsed.
devise.

Timcwell v. Perkins, 2 Atk. 102, is an authorîty that
general words will bcecut down to articles ejusdein gen.eris,
not înerely where the gencral words f ollow the articles, but
when they precede it, providcd it appears elearly that the
enumeration cf the articles is intended te be explanatory
of the general words, and not nierely to shew thet eýxtent
of the gif t....

[Reference to Gower v. Davis, 29 Beav. 222; Masou v.
Ogden, [19031 A. C. 1; King v. George, 4 Ch. 1). 1:3-i, -ý ('b,

T). 627.1
These cases follow tle olii case cf Bridges v. Býridyes, s

Viner's Abr. 295.
Whether Timewell v. Perkins înay ho regarded as ovt.r-

ruled or not, it eertainlv has not been foilowed îin many onf
the later cases: Theobald, 5th cd.. p. 205.
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I think in the present case this will niax h1w eonstrued to
;enit au intestacy as to the lapscd devise, and that the
ls given to the deccased sister pass to Andrew.

The cas-es uipon this question are nurnerous, and among
-rs eited upon the argumednt were the following, sonie of
ni bearirg als> uh)of the ulse of the word " estate " and
word-, "give and bequeath " instcad of the word

.Vise:"' Croinhie v. Cooper, 22 Gr. 267, 24 G1r. 470; Mc-
e v. McICabce, 22 U3. C. IL. 378; Stein v. lluithdon, 37 L
'h. 3169; Patterson v. lloddert, 17 Beav. 210; ilamilton
lodson, 6 Moo. P. C. 'd6; Re Kendall, 14 Beav. 608.
The costs of ail parties sliould bc paid out of tlic estate;
ý(e of the executors wil bc solicitor and client costs.

~TEJ. OCTOBiER 2ýND. 1906.

WEEKLY COURT.

iA-VIES v. SMOYFBEEIGN BANK AND CITY OF
TORIONTO.

ore ry - ibLcarniaation of 0//ier of De/endroit Mainicipal
Ï 1 orporlatîon -Alderman? of CÎI!Y-Rule 439 (a) 1 - Con-
frtsclio'n of-" Officer or ernt-eislieFunctions.

Jotioll 1)' plaintiff to commit John Noble, an alderman
lie city of Toronto, who refused to bc sworn on an
ýiltinent taken out by plaintiff for his examination for
)very as an officer or servant 'of the corporation, under
439a (1).

iArnioldi, K.C., for plaintiff.

.l. Mackelcan, for defendants the city corporation and
rohn \oble.

1EETZEL1, J. :-The motion involves the question whether
niber of the municipal couneil other than the mayor or
r head of the corporation is examinable under this Rule,
h reads: " 439a (1). In the case of a corporation any
ýr or servant of such corporation may, without order,
rally exaincnd before the trial touehing the matters in
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anid 11 m iay i bu co 1.pelled 1 (, teýLi11-1 aten i 1 ý t u 1If'Y i n [ h l'ii(

rul1e111 f r~i n111)ion 1 as a ii n~ e1ep 1 ~ he1nfe 1,11ri1 r1 011k

vided; 1,1! su-li xaina l;1tionr sha i lo i ~ 1 ~ e as 0vide
ai the10 trilr.i

Tue prior itule~~~ lai priiio to iit e~nai l
on c ,f heeier S cf th l orporation,1and thuhmn

decIsý' ls arosuý onl Il,, qu-( linwchrcrti el
o Ï cers or rei sevat i coprt in lc qustin or1
the right ie examine a member- of a muniipal îeni as
;an 1tiýii zi( ofir cf a , icorpration ileier eu ie haive rçed
judic]il colnsideratien.

Thelie, received verv liberai nupeaieadma
peron ihcwere allcgcd to bu ertn onlv wc-r, hidb to b.

exantîna,,;;a oflicers.

Thle OIfrut cf thli une bcinig to ditIer thr îruth il"
relationi te the niatters filii yestion, the trenid u: ili d,~

siens as tht lit exm to oglît to be, ef S11,11fic
ais are bcst alide 1, gî1%0 inform-iation rcspec('Lting, >ue14 m1

ilng no officia oitio intepplrSene nc iuei o
albout lIte imotn acts of thicas - limit n fler

uie was amendcld to) enibra - ce" I avfir or evaî>

W1lîic aldruen asý îuctbe-l f temnicpal ond
arc tn1 unese>( oflcer 1f1eWoprain i d nlthn
thie orm rcth u i itcîîdedt ieue hn l

expresion offiler or sernt ei f snci oroato."Ti
are meeyleiitveolcesc itecoporation,' ant wth

theexeptiit f 1ie 0nyr1rete ha (who' isý 1)v
279,, of theo Mnliipal Aut duciarcd 1, beý thecielxeu
tiv oli1 ftecroain" eidvdtleeuieo
ilin]istiail dultiles alrc l iilpo 1 upo ie Ili 1i a re n
emioc 1 11)1( l ,ue a 1rc they io11 iii V Ily unle 10 i t'ont"11roi bt.
the ior orain\ wi Il in 11 Ilie. 1 i li ilie ba c eau riî v s
m-t for t ie -orporat1ion, exe l m Ilîtjunetkeu w\%h other

per'sons constîtu1tIl1 ig a ( uerant.il11

Tho Mmuiil At ltseif draws a >!iharpj (li>tiuiu 1b
tween merab rf couneil andi ofieiîr- 0f lie11w ra~n

[lkerncetesec$. 6, 315, 326;, 32lý, tà8 nt 1
Parts Il. anld V., of the Municipal Act.]
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Er'»i ih io jat i l in th, [aie of the w urWýs- oflicer

~e~at, Ithnkth nftt'eeis flaîstte word
benginene t eîudlupt, .n w ho are

Td)legstttî~olher~ ani tat the ru intenation was

as fliersof nnùeitileei'ptratî je tnly jier-

ihoart, >~u, liin theuoîI-e of that \t urd, m) iuely,
Milluner ilite 'il-t ro eteorporatin and! iiin rnted

eiplyv t aîtîn~it l~avoar' or pmmmus wlîW Ituy

Jiut rai- of eenst raten, apl it iule à t Itt t w lttwe or

'r', Wfrdý -i ainalogous îtieanîig are uîîplu<L tttgeher
?v are under-peud te bu lîset ini tA lîi- t te c l, CX-

- O.he ý;ame plito~,ad colo. ient ;11!1(i e~uî t o
.1h other: o awvltn lttueIih et!. p1. l Or, as

wsthat they are t 1,e 1 n, tstt iii the s-a ne ît.-

Mýoion disîni--ed wîuth cott.

CH AMBERS.

No 11.i nmj

Ae-iel Corp<trnlf Ittrll/l Io Alit,,,.

Appeai vî df1oîîdýats frein orîler of MNaster ini(i îie~
ri- 109, isitngtheir mnotion te set asido ofs ee a

)v of the mait ut -lini*muns on the'ir presitent ftti. thei.

J. . O1>ooghicfor appeihînts.

J. Il. uîh. fe plaintiff.

ILN J.. d isiiissed< thei altietil wvth ett.
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CHAMBIERS.

11I'l A 1'i I Jý> Vh IUB\I LLE (ONTUA 'TIN it o

.1 . lol Ilw ii, K .(X f> i~ fienYdant.

B.mehaŽ. f >r plaint ily.

i n th î l >e (.

TRIAL.

WVILSON' v. BFA»0.

o'.rulr. it , ldu Y 0ra . .... .>., e' 'u sd <

1 eioîu aunt1tw xetti of tho 11il 1)f saraIu MVjt,

J. A. rorus i for ii iiif>.

'/~ (4iiughr.for defendwit.

BRroJ.: -- Pilintiif'a for a lonig Ililig. tlui'f54
('riia ofsaralli Whitu and of lier hushýand.

1110 p)r0ednt action is fOr t110 baacOf an d"(c01111 for

doroil is un large one, as phî;intiif otnc u utrdM



l"blie, 11--i t*> tht' date of lier deatli. viz.. 23î1 Juli, 1903.
ýJqàir-rllM s.w hite wa- fond or nmoney anîd slow pa\.

h. thouglllit ailo dei of, plaint uV, ani often whîen nlot
~rosviii desre bi atteudnlwe eî el w heui a1 phx.sîil

mddo littie- or, 1ot >rî l ler. She w a: a îvwoman of

ýrcng, %ill. auid iniiSlted 111-11 llavi11g nliedieal attenldante.

iaintiff gate up liiii 11e anti 'va, bdi to lier eail, so

L, fia> flh righit to buý paid ivlat i. reaioiiale l'or hîs tinuu

nf atteidalncu. lI is ofien mor, iiteit to deal witli
mlagfinary is andl ieri ots tî'oule ilihan îvitb wouiids or

ýac-tire» or dlisuses -f lidhibiin. >antiff gaive a very
ear staiteinent1 of what >i PUie bu reîîdred, and, althougb

Ilbas fMit been11 as eareful iii h ii l>oîilk.kepiiig a., perlîaps

Swill 1bt in) future, lie lias estahi islîed an i îîdebt eihîîe's. aîîd
]lias lwee ample corroborationî iii guttural support of

laini tr* f Vîllen(ue. liis eori'olloration iv is le
rn1danihrsi and bn witnlesses. 1 biaie looked ai the

~osof plainitifl il) wieli lie referred to refresli bis inein-

ry,. and atl cur'tai exîitries on wiieli defendant relies in

piilon to erl i ebarges. Wberei er eni ries eftier a.-

>~t o)r lnou"Ilit e higeilave îlot supported itemas iii the
~~counts ~ reierd Ih i dallowe4l the üLires. l>laîti-

f aprityqieasne to tis b)eiîg doue. A-part

-oiji certain entiries and froîn a genieral, feature of the last
-iofitt toý wiel 1 wili refer biter, tlle offi difficuIty ini

tA 8Cwa, thati p)re'.enýited b*' the ci idenee ut MarY Atîder-
SShCu euiiec ost positive thiat there is error ini the

ou ti t a ,onsiderabie aîount, aud partieniarl'ii as to the

I~cdattndaeesini April, 1 901, and ini April 1,i 03. 'lPlais
itucs i a eryinteýlligenPtt woîîîaui, -mnd is osese of a

~ minovbut, nfllCss she is a p(oiso oi ani altogeiier
~uuuena Iiuinrvit 15 imipossiblie 1iant suec Shiouid be

bfriiq, a a ureanaterof iemîory, without lîavingL inade
rI note of p)Ilaintiff's i st.to tell the days and nuanhi[er of

laintiff's visit> ill let iiîîontlis of the vears 1901 and
'0, Th1at. hwvr is quite different froin sotue inaport-

nt gcnlerai evidenue wiehl slue gave. anil wliehýl, t soin
~t, aept.The g-ruatt'st <'unthiel is ais to April, 1903.

11tintiff echarges f'or 48 isi iii thiat inonthi. The witness
Lys plaintiff did niot inake one visit in that îîîonth. Plain-
gr cannot bu mistaken as to ail thwo visits; thu witniess

&Yh mistakun. There is nothîng to Nvarranit the conclu-
on thaqt the(reý is, any wîlfui ui srepresenitationi on this point

li'li.SON 1'. I;El»;O.\ .
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;fnury 11, u$21 ul *'$2 Lt, fornnaiehatutteu

trdi 2irado l kt- o\e 1s99.,

Leshs pai k'i St-. ..u . . .ui . . . , i atja

1 ï1unAt w undere frînt for leri,- iii u tîl prl

1\tu u ren;f deret ii l 1ji fr!uttý ý1 1)>tli d Apr i 1 . cilu .ith o i il.

atr unt lii ren rre f\n 4 N v, Il il, toIII 1 l ;t r,

This. il(.d lotit 1e . 189 N 3.02

21î,t ~ i w,î. 18 il Ill

riueo il d lax w li n f* urii .$23 Il

I i ilnd ol pi n it or (1îit'rvtr ta ilbîtt m ni ýarIî
1901, 1nîunnillgI l]u 1 i )I (id. thhx I r-aild artutît N .

11w isie acrount flodtd il 1 ro- 1poi rilr I- 90 m lu ilht Mja>u
Ii-rv 1902 ,I l, l~ iîltu $1r ýij( , l fr n -gi h ith Iieduti of 18 n

TUtit- M;i ryo Ad e s n Iiiut( if idltllluWCItri.ý llttllý



in au the C9al àn a hih shp stte that plaintcilf should
d(uet $250 foni Iii- a, ,-oiii o,, .Ml3.\y fleclliei ions froin

e 543 arnunt Io l $2

Plaintiff 1n1usi ge sts.

TUhis ia a caseý w hieh- ui1dtr tue iri.tIu ' efen-

rit, represc(ninw tue- e-tate, was quite right ini defending.

le un, unt in a postio to10\ kno t wlainourt bo piv Înto

jjiywj ýeue- aýpantii but lier t-o-I F de-

nec,ý againSt th etteo S l Vite.

Judgienti foýr plainiiiaaii dfadu as exut-ri,
mi Aaal oun ctta -ae o S 12 witl t oss

kIT %ýR 11 1 T, 1 \ST MR. LuîOCTO-a 23rî. 19063.

CHIAMBERS.

j.uçgJ f eio-I'i o f o>îstuiî ('ni f Actiort

~-datencu---o Qe.sioabut tha! of (COS!Ieoîuq

Motiion hyý diefcndalut %inéis at-ti for waNt o prose-

ition.

J.P- itod for defeýnthîn!W

E.1 WJ.m>ens, t'or plintiil 'ff

TUE AST~.R Tht' acio i for ail injuiei-lut auJ1
ïiagea in rpetofjirie aleugud to hiave bet-î aue

phliutiff's- land bvy a tiraie P.fr wlîieh defeuidaît wma, ab-

ged wu b, respo4Nsib.

cane-iw on four trial on 1^.tli anidI tSeent-.l)1

,lorc thé, Chaneellor. Judnînw vJ reserv,[\li ;1d on
ith Octoher-, 19011. lie direÉ-tedi plainif!ii to anedso as- to

iv ail owesinterested iii the drain in question brouglit
elore. the Court, and resîorved " eot- alread.v ilieirroîlI bý
Sdisposed oif by tbe MrI Judge."

Snethat time niothing lias been done. In the inean-

meplaintiff hiasý parted with his interest in his landl, and
,miemint h Iost 1,i> land by foreelosure.

ý// J: i Ï,»[) V. 1fENGj1,,ý
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J ~ ~ ~ ~ ~~~I ud4n waleeîe oeaieth par te fuap toi

the (hanelh>rfor di~p~i~iîa lit ho-t z! ht' alion,
1 loehil î 1 aatte s I Il w 11ts(l~~ i hr h*itg Iing Iiut

;iljpi lred itefr lui m  f ti or twI. o aigu Miln h (hnui
t Ilgh i loh t te l h lait 1 tis tiu fi, P hoil lr> 14. di

Itw'a~sggsîd i this Stagae tl IIlie al lion 1Iilý abtate,
tuaad herefue nu rdeir (an be liu d.Tihwvr o

1101t uýieîuî I)lu me ) le corc. The aciloît 1- for wriei's
;uiieged lave. Im-n eontntliittvi(a titey Ilev esrl ua

e il-n if oliollîttd it il) Ilefore is . ont în ( l
Ilti paîtîializt eed are. stlilaive andth'fe

tiIt ;hotli have i.c Io het initurestud lit tlu lands lin u.
lion du'.- Ilot, in m\ tdrtniî of t tit'rîn. l>g cu tria
aibaitetîmlent. 'P'wluparties ;1re1 hotu) am11'nblo Il tht' jutrIiti
tion ofl tut Court, ai thu qiue',lioIt stihi remlauîilndli>

wtthrphliltif hl iI m ns fatinaanidfu
tOIt. Nuitheur tite ri Itlor liabIilities of, ejîher lairty arias-
a g frolil tlie. aliege-dwrigiacs!dendutMoldp
luthr Vuesot ')s'I tteytrn isajon o (intrat

til indlffi o it- be oîte il w% oid open1 a1 11w andl4
,asy Ma i for t ithe pat i' l e fronilit tht - 'i- larei of*

puosîhi iîe1v lit Ilgati o s 11ti.rIlt
fin T Wil- îîot ii nder faets nlot idl djffereîmt. Allil Iillînk
thuit t1lt.re tuait ivals miade treis 1h1w ont'e that should
lie uttlioil in this etsMhielt souens to) be( iruled, by v liltier
v. Tou nl ofl St rathIlriol, 1 P1. 1?. 12'. tlici iatest dec'isio i

have heeun nta hi t find blearing- onl thIe point
'nles itt pa rties uin setie( -flt, i at tttr 11 irwj

Il1il iint it if s adrtk pt'eaiptoi, inld withouut lookingi
for any fuirtiit'r indîigeet' tpreewIti he aeiqll withl

a11 po:s'1Ildu'dlgne and [Il <ItfalIt tut' action iann*t lité
diSm1isst'd wîth c.osts. lXeî hosc of> fint' trial of Soptem'rtber,
190)1, whii \Iil] lwie eait \%]il by\ tlit' Chaneellor.

lIaintill' taîîust clet't withîni ai we'k withcr lit- m-11liproý-
cev'd or lav&' hlis autiota disillisse'd withr o8ta, as, aboive, if
hli clooîtes ilhe fir1st altt'rnaitiv, tt h ou f (of thi1.1 lligtio,>
wiil lie in t11Wcus Oilv. 1There is io proof hevrt lof Any
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h atûps having been taken here by defendant to have the
tter clo!sed as were shewn to have been taken în llolds-
rth %v. Gaunti, supra.

WEEKLY COURT.

Riù KFEMI AND TOWN~ OF TIIOIINUIY.

etplCraruunilyl far «h inq Moioi b, ('o-

Compiy titih sec. 342 of Muicplt-Appillient of

Srndinoers-Pv1e of Issuc of I)eben/ures 1hz/e of I>ay-
men -QiwsingBy-law-Cosls.

M~Otion hi' Williamî Kerr to qiuasît a by-law of the town

Thornbury ~ ~ ~ ~ M utriigteriinby way of loan of the
in ~ 5of to ýons-truùtcet sidewalks îii the towo,

the groundif that thehyla (whiieh requîred the assent
the electors) w'as not legally and properl *v stihritted

thie electorh and was flot approvcd by thern, an([ on other

J. S. Luiidy, for the applieant.

T. IL. Dy Thq1orn1,ury, for the tow n corporat ion.

ÂGIJ. :-I reserv cd judgrnent over igh-lt for the
reeof asetiigaceurately froin the meniheris of the

visional Court, or one of theni, whieh dispo<u'ed of the
Se Of Rie Bell and Townshîp of Elmia this week, m1hat wais

egeac grouind or (lecision iii that case. 1 have ascer-
ijied froin the Chiutice of the King's Beh.I thiat thie
uulndl of decýý ,ii was tat thie provisions of sec. 34t of the

imicipal Art aret iîpea iliq and tat an omission ln a
11) t wich thiat section applies, to f'ix a tiîne and place

r tiii apoitxen of rsons to attend the varjous poli-
g lace nad at the final siînrning III of ftie votes liv
v cIerk. is fatal.

In this (ase thant provxisimn lvas eoinpliedu with, buit.
tboighl the 1hy-law%% fixocd thie tinie aud Place, the offleer to

lIOin 0ttdt wasý inrutdte iii;Yor of Thornbury'.
eletedl anid fil1ed to a1tend, and consequentl'y the provi-

-)n o! se.312 wcvre not cornplied with.
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1 f fa 1ilr ti eompl ,)i(>1111y % w i 1 i te 1 rovisionsof - .) 341 m- o-uld
lfata1ýl, tln 1ha faihlr 1- eornply wihepo

11ec,32 msahi, fatal. It ren5erosand
ýn s euinesfo h plig an theha[ counting

lie quahud.
Threi al-o anotht' ojcto whiieh ia akun. Tii

hv4w rovideu, a date for- th(- i»zsue of the de-bentureýs, ant
pros idue for payet oi, the lad1 of'teedbutrsa
datu mor fdan 21 cour fer tir iSun. Thatobecio
i, fataL That objection was not taken upon the notic,
andi if the by-law lad been quashied uponi ffiat ground onW,.
1 woul not have given costs; but f11w flrst objection wae
talkul, and is sufficient. The otier oetonae am
not allowed.

The eosts will be liiited fi t, ic ob)jectionsl whiehi have
leen taken ucsflyancl the costs of' affidavits support-.
iiig ob!ject1ions,- whiel have niot been given efetto will not

buo allowed.

AýNUI[, J. OcTOi-:a 2
5T, 1*O

tXE~XCOURT.

MUIOv. SMITHI.

MACKlIE v. MTI

IIICITARDSON v. SMýIT1I.

Filurelu ecr<1RigLs of Aplca Piou -

Claimis- ffidavl it Form-.lpA1flW luMninoon
sioner-Judicial Fiiiceils ofJ adrUnrriJ .
isieioni( of MiigCmisinrl;ranie ndmu.l
VIncwrs of iUg or-Mrt-isr1qî,j.j

Motion by plaiintifs, for orders or inandalms requItirii
tht, nining recorder of thc Terniskaing îning glivisgj 0n,
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fei&daiunei lporg T.Suît ntpitt Oamni IrNt id the eta nî

1 -aTiniffr KJîîn lor tion dal h I.osýmn

t M,'1' l>d)1'ot k I..fo f.î4 nIî'tîîîai tu41117_ ~ I~îî

JM . . M(iint~î for d efnit sii.

s i~-îi Siîiî, toir tlefeiîdani ( artwvriglit

AN(GLI N. [.:-lThe fnii quet'è io i be î'iaiîdered ils,

iiir hedu. recorîl-ý i jr udieial or ininisterial. If
je !wiv lw jiciliai. tht rc ev of naniîus wotild pro-

àII]v mlt lic. Thu 11c î i-. lai îîîy ooini n, p 1 yl injîn

~riai.
Secion 51 of tHe Mines Acet of Onjîtario, t ntifprivde

or thev appînnhult of finls oficer in these ternis: " .

hoI sha1I bc ain offluer of the Bureau oft'Mines 1.(, reuel\ e

id record aplOicaisr fSr ]nînng lands Ai the respective

ivisijons, amdIl toarr, oui the provSions ori this ASt ais

Secti 5m rleqd s the' nhîning reuorer "teî fau[btwit]î

,jter ini theprpe bok ii !ii ie' ue partiiular, or

î:#ýr applicatifon foir ai clinnl'tiii tt'(-ie iy a n un-u it
§y MtkIt apmi wv tînu sl4'th. oru pl n ihi his oTe.

Section 511 rcuquires anl appliuat whueu seciing to reor(I

daivi, to proldic(u his liveuise. anîd reuuires thle niiniing,
1(>e t indlorsý u1pun sitit1 litî'on M a note it Ille rcr

Thte i îiohin lu cs itu ioîts reqiiîg anythinig
keUt eer'iCof jîîuiialfntos recorder lias

1,e- sstîf4ie, as uetrv fnîit''a tie ias to hesaiw

pil thlat Iever? tlîitiîg im- beu1i dloue iih is 1 rescribed as
re~eq¶isie o etod ig.aiud îî ton thtat Ieilîg donc lue

Butt il is15 ugc on lhwalt of th ltmtsnîdoUs upotht lese

pPinin Phat, tiiougl te dtIti t w jusbuîi isural. îIîntlda-

Ilap shld utot 1w ratd

lit tiht' lirdl julitu it i- ut.îdli:t nto honni willr'sl

rin the faiur t ri-eutil; thttut nu, riglit is aeqxuirud iný a
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Ju .t a n k11 i l )1 1j a ip l 1 1 tua a, )11ý ý1t1 u î - 1 111 i il î a Ilui l "t
Lu taîî to il, ta I righ 14t>îI 11 g1vu utit to~

have antI lmroidI ~ml vM Lue tec ni olpriviîu a c
>', ho ha, stakuýd 0111, if' his stiikin, OUIi i> upn a -firt

di~eourv, nd i othewh.vvalid, ni'f tuiglt hkl
othur ~ ~ ~ 11l lien4îcs uI aking moit wtault 1aie oni .re

Ppmn lim.
i a 1 1ii 1 11 ;j ( lin 1-pp Illi i i > lo ru or i I nii Ii

4Iu 1lo hî \n nîca)n i 1s Ifoilow lia thuï ap lan ha flo
I. il 11lwt l 1i a v l id 'e. l ic hasl i thînk, sPuch rîgh 1

vnt 11 ii Én 1~ mi le 11 a e i ls.ri 1 k aT e. i i if
or na li ts su 11 i1 i il d.

o i n :4 it ssl th ti po h r p r u ns u td fti
s Tat -Iute, s i 1 I inl inl il inîng Iai 111. 1 u uf ruro>ri ai t 11,,
t 11d th tuinit il t 1 f irs t iiniiig cmi mi ri i edi is d .i I o1q4

t ion uf terri t or.
I 1 is ilurgimnun [liq-Ili luIwIl , pon surc. il 1fte sau~ ,

wh'Iici Il uiu~ titi. aîîiiut for reco-( rd to i ithe an aftlidaiti
Stat îngý, naogt other thIlings, thlait liu «" dupi'ent hlas ri.

knoieguani lîa> ne hardi of" anm aIdverSe d-aiml I.
raoln ofnîior- dnicu 'P rohews luis sect1in pril
reod tu atu thint tue( aililavit ma v la, nmiuit jiin frri \.\

14. Gineîng ai foratiw 1o 1., it s uilrar. hlait flit SurtionI
elaniot haveo b'en intunldut] to haIt e puit uipon ilt Ilie ent

tioli whclî1 it1s vu nrs'( trin il 1igh 1t ilarr1anilt t',ualusu elau
2 Af Aw>t Nu. Il ruads as f<dlow: Thiat 1 liaîe ri- kiov,ý,j
4 d ge, î>fJ ai4rI hve nee huard 1 11-l of iy îd urL ilvu - lailil 11 theI .

sa;id Iliiing diexctn olios. N if' thierea un»
anly exetoand if' the( f'ori uouenltl tat thetreý wja
Il(e an xctIon I suins ioflo tlint >ue, i (m

have\t beuaaintnd if frmNo. I 1 is to bu Inoked ùt il%
wonuiniitli Ille ýonstr1u1ct1ionil of> it, bo duhar teVery lloqI

fid(, clainliauît wholi hasI any knlowleikre of Ili)y adverse elaùnq,
valid (or initidl, r-etordeti nir iînrouordeid, milu nto f
ahuk mit.

It s-eîns t i Uic httlit' tlle uontricti>î of su
itltat ilhe applicait ht requ4irted In Ilnaku dilosr iot»



M1.RO c. 8sMITfl.

lv~r, eliru e~peialyof aii\ stu.ei chtui iii u reeuded,
tkai ilhe reere i nay bav e krîowledge t hereof and give

né to pernuns Iravng; uch adverse elaîis. undelir s~es 158,
lý, ie- gic: o15,rett t lOie aplplieat ion ini 60 dIay if no ad-

rs4, climi or dh'iit nte is lodiged sc. .58.
Werv tht' contentý, Iio bt nu elailn eaui be reeorded while

pri-r reordeuil dai ;iiii î aiît ing dipstosound, ai firsi
uvre lîo liar lv aked ont Ili> elaini, luit Idela5 cd al

w dàsvs in rer i iilli In nIl impe (Pet out %y sonie
i,4rupîuous d riue wliuse ouuue did flot balk
a 004t irr Pm dai Îli the- veqý teri -c- ;eiii4 d who
Ad thu, isu(-(e !il reeordnrig ai (laiîmi. '['lie reail iev

er x-ou1if tIrus iîndi hinieelf pren ir, tcin eui igii
ainli, thougfi ile 1-- diis ud iit e\pired, arnd, iuiiess the
andulent bui oft n dient er AMoil be iii'Poed of

thi a diignc 1wrcl tliepetlWo)iid lose tihe
Ii.-fit -fh)r tknbeas naret reeord i elaini
thif) the 15 dv rsrlei1 '.16

To ~ate hlu~or.ibi cas ~oeiisio I lfieieitî tu miake
d~~r lw~ <nid ail doîibt1 tha cbwsntile int eution ut

e leisiaure andtha sue cuut Illte: ilillifvinig etteet
oece 1W upri heCXi)ici lagruge if sýec. 58. Were if;

Jron ee. O nt 2 il seeîi . u iieaprn tf

aI cA f;i auli I eîi e( nIe 1 u reîre of t lia e a mi

!t, ilo hrat tuiteu liiiiw eode snf ieî1 ni rî'd to deal
11b sau ii amv jidia aaîv u nerell i- aýa iîn

lui <41 ver wo iii cîmi lu led rurecordift, urirtIese
~ trîr~ t ~ 5, wrbhsemmifoadii oM, xepin

Vrin tile 'j1ifliejal futil tions wliieh liw ilîliarerne
juri~dît ilrncred by sees 52 aml Ci), PI'<> m Csor

ilé flor aippea;l 1,, tire minlir iiisiue ;i mîd, it seerili
suetirit iglt f alpeaýi i 15cearly I iw1 (I ît ito de1, ou nli

diserargoftIli»E. jiiirlil Mý ou.';ri< ios not rit
ppytii ruaIou fIhar of tihe iniing recorder to.
aL1- 'lrn,l u(t 1hie, lu îîil i niade, anrd for alîpeai

Il! whk'h 'if îiîaeltinr v see ' tY lii proî îuleu.
Thenl it iw'rS îl>so argud thiiluiuaiii slîoiî It <ot bu
rat.-d 1kcearuise poNwer 15ý coferilv tii' .. .\i' ette.

(,t,, %'n f t t NOt. :3
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1: Il' upu t il(- luining ioi 1ms in r ii'h j' ý b' 'x 8 fl
tt' 1ai1 l-i lie I-; ial an lI1rer l- t) 1 li 1 ghi ( our, t, gra!,

n,àIlnda I lil amiil i n.jiIlmi t i ii l pro 1)[- t l 1- 1 u wiwr u-ý he -.A l
are'i, fr iare'4 duiemed 1w IliIn lu 1 1, requi iý'i 1 l forl thIll gr.Ihni
olf relýtif lu ai îimIttr iniwihjrdrinî hni h
Mine,- Art .

Il ii bu amind bai is flic rase th liorrreii pin~-
dwtjiolf i ofir rod i th y is A ut 1 upo the mIn inig eomiki

f 111 r, bll it . i er o io s th;a tifI ;Ilic in ap lca ton
oh 1nnn 1 îuî,,oe i Iul 1fr n1 Meie lu lohis ý
b icus itl1 is -. e 11 ea f of flc mInIlinlgrt'udrha

tht. resîth ati re(flIsd to rouord thgse limos wasý t ia
he hm! buen instructed by* tht. ining rmmhsiioner t hat,ý
lit his opinlionl, theuse d-aiimsý szhwld nol ]w recrde util
the c1aiims wuru dipsdof. It thevrefore appears tri boie ft
inuch the refuisi of the inining coîisoe sthat lof thfc
inininrg rore.Therufore, to ask the appliuants to appjy
t4) thc iinig coîninissioner would appear- t) iv tib ask hin%
tin appuil front the iinig coniioerl h inilng

It by1p nmans follows ti tu- oricar jursdivùon "
t4t Court t) grant inandanius is ousti. 1i do nutt nL=
that seution a., at ail mieaning that al pvr>son having ri-,lt
entitling hlm toil injunctiion or miandaînius, by' reas;on c4 tlE
fiuIire 0f ,oiii( o)fficer tif uomply with the provisionsi iif th(.

Au, ust rvsort to tht. ining commniissioner- for rltýjqf
ile mnay coîine tg) the Court, and, if hie mksont a proper
caIse, have)i that relief granited. lere l ot mialle out slgi

I d filot sav ;Inythling aibout thei ert.Tli.'j
great deail upon the ineits whlich- inighit lead one ho b
te( application, if diceinmgtbu oucrisuld. 1 p

aow morel.i particuilarlIY of thc as of MtrAU th
mnatters canii be disposud of by the iinig recoderwhe h.
dealN ilitbl tht dim when they.\ aIre v dd and Wh.an

the( nîining reorernîy deaIl wviîh themi. aIS Iu inîust. ju4,1
cîily.

1-1il)I ilbu ft'i u t fil11 proct-q iîgs I linîl thati ilwy' ba% l
beeun lnitiltlud - îrsnt( to ht Mines- Aut, Pi a.-, w(1
asq in tilt, lligbi Court ofr Jutc.sui a% rph1ion fin

eednsin tliis Couirt is; hoi nwaýrranited . At
pr ui ht thiose or shaIil lie plac-ed ait thtlhud,

ail doîneîc hogh eorl t1w iigcnniijny



LW;1 les. - 7 flV ,IfIl' OF TILB0 R) 4O'i1 57

Be-fore am- order is issued upon tlîipesn ppiatos
muz4 '111P rq i xli solic-itors for the applieuti its il) the vani-
ýý action11 to aliwind tlheir pruceedings b, reinoving thiese
-erdts, not )ni l- fron the writs of suamnions but f rom al
EIdaViuý in th1esettes wlîîh are on file ini tlîis Court.
pon that being done, orduirs of inandanas inav îssue in1
eb of hee as-ntPrirogative writs. but orders iu

e actions.

As to int~ the flc ase of the reeorder. wxho says lie
a- âcted under Mhat rmiy be yetgarded as între osfront

*o superior ofleker, 1 uni not (1isposed to, award costs against
~M. Thtis i: the fira-t tîine tlie question lias eorne up; but

oee ne) rea:son whiy the adverse applîcanis, whio have taken
poe themselves,, thie burden o)f opposing tIiese applications-
ýry uflnecesbsariLy, as they mîglit have altowed the official

justifly hiiimelf-shouild itot be called uipon to pay the
ýaintiffs' eosts.

The o)rder, therefore.' wilI, bc for the payaient of the
wtsV iii uacl of these cases by the opposîng claimants...

OCTOBER 24TIu, 1906.

DIVISIONAL COURT.

BURIKE' v.. TO>WNSIP OF TILBURIY NORTHI.

I'%iipai Cýorpeoratîliu-l)rainoge-Deposît of Barth on
Pkar'fifftTs Land (Jiair for Compenation-Remedy-
Action-Frm-Prainage fief eree.

Appeal by d .(efendant corporation frorn judgmlent of
'IUT, J., daited 15tli May, 1906, awarding plaintiff $10 and

Theim lintiif wa., the owfler of a part of lot 18 in the
jq concession of thie townshîip of Tilbury North, in the

of Essox Iii J une. 1904, the corporation contractell
rdt one 1Ro>ze to construct a ditehi or drain on thie hig-
ra adjo)IiningL plaintiff's, Land. During operations loszol,
ýotwithistaingiý plintiff's protest, durnped a lairge quantity
et arthi imd iud on theboudar of plaintiff's land in sucit



a iauntliat plai;iuff w nak o ii hrpopry
1hv acton a ogtfodaig, uanek
thuref.

A. fi. thrv K(. o eudj uprtin
(.A. -Moýs, for. d(efundantIRozel

L I iekic, laîiiîufo lantl

'Ilep ugnamntf il 'rtIXI.UIl1di.JBI

TON'. , Mn~....wa~ exve

thtwsiing don liii reh'airîn ýiil dmi i tl
1h ) w'as - ai paî u itu b -iiawi T b-t l nli aý1d !bx1 u1hew lo

chatn prcpurcd byý theýil a ngnce pro 111p ta ie
ixaaîdfj- uedan hîîdl tii ruw n upon tue hiIn

wavtodiv11ildi of thel drin. il v volutrhor( -w Uhad -,.s

adjavvni land t o t e illi i tpo- dri1, ada in

portvdnion ilain i ff'-, ad Ies hip- ut olv gv ,

ujpon tile sotjnsteadj or lihe north hiik of 11w dri-n
sueht variation flot being obhj(cvted In liv tho niltr Iaili,1
owmners interevsted, a i n( î votueo 11ýý-((i uý;- ý>lpp-o ilg hIla t pl a ;Y
tiff had, throghi hier agent, gien hier consent

A purtely local wvor-kwabig nctki;etwsi
as a Ahoh w-as not inccse; lc n - esons ncý ne

were thiosei xithin thre dralinage area., whostc Ilndaý weore h,
taxed for i( flic xe ;te nly esospalrticlarly Vinter.
esl (4 inil)th, oalrth being deo ite poni thu northl or 7sonith

l'u! , ný 1 ! i- îîîri 4 ii i mîîedativ nvn ln%
1"n11cr1 thsecicm.anc, f quitu opentaln'prt.

fo var-Y filic specifica ions, mvit1 flic onen of 1110'u iijtor
csted. :1nd it isý iontendcdf that lliat i>: ail tliat wajs do,.
Il' iiniti] gave f0 one, and suchi hamhee foundli býv 111
tial Judgeýt fu lwio hel fîtet, thiflic deoi fthe, farth

iupon her landi gavýe ne dalimi frc pnato q-nsequeupt
ilipon ld rL construet iiol or 1-n ;pa1ir 1- tli dr-ain., I

45S DIE "%TMIO ouihLy eLpw" y A.
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. not t iut iddtat ie contraetor did more ilian spread
be eaxth as theu mp tiaion>~ p'r'ided, except tfiat ît was
prend upoin the soutà iuiîsn'au of the norili side of the drain.

Section 93 of thie Muniuipal Drainage Act (as re-cnacted
a 1 Edw. VIL e11. 30, sec. 4'), provides that *'ail proeed-
'igse to deemccansarising bel V4 en...
idividuaIs and a muniîipality ... or between individ-
ais.. in thc construction. imiprovenient. or mnain-
ýnn, of an.\ring work ... or consequent there-
n, (r by rea>on of negl2i-ente ... shall herealfter bc
made W4 and I)aIl bc heard or tried by the Ileferceo only,"'
1, . Then -u-e.2 pros ides that theie Iroecedings
hall ix- -ommneedt by thie service of a notice settinig forth
w dianag-s oir aopn~aind m sub-seü. 5 provides thai,
* prot-eeiding witini tie secùtion shall be instituted other-
ise thlai as Ille section provides.

The legisiature bas flierefore taken away flie ordinary
,idv 1hy writ and proeeedings following thereon in the
igh couAnrt, County Court. or Division Court, as the case

iight be-, and providcd a forum for adjusting sueh caiims.
OrMerly,. whevre thec party bail miseoneeived his rcînedy and

roede y writ, and, it was Inter on diseovered that his
,Smn ws fine for compensation under the special Act, the
ourt tranisferreýd lis claim to the Jieferee, and the cases

re numiierous wherc that was donce. Now, however, no
,>wer exist> I iiite Court to rnake anv order of transfer,
loi where pro{eedinigs arc taken for tlic rcov ry of claimB
mât fili mwithin ec 93 otherwîse than as provided by that
,Ctonl, the-y fail.

Stin95 provides for the' local drainage area bearing
e expen.se of wo)rking out tlie provisions o! the Act, and
bjer. anae and costs are payable by a m-unicipality aris-
gý frunm poeei takeni under thme Aet ' ail the lands and

mdi ssesel'or the dranag wrk contribute pro rata
wards the paYmnent thereof.

This plinrtiff ias a judginenit against thec de! endant
wnehip for a lresuin for costs pa 'yable out o! the town-
irb funds generaly , while liad thie pýroceedings been taken
th Act pýrovides, pliifiI woffld have ohtained lier eom-

nýto)n, and it and Uitepes attendanmt iipon adjnsting
wouid have been borne hy flice lands, for the benefit o!
kih thi4 work wasunetk.
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1 think it i, ilear that Ille (ai o plaitif ifalI, unde
'ce 1 an that lierrmeyi ta eiQ poids

aod thjat tihe action k inprpel bru l i ' 11!401g
Coart....

1Ithink the apea ouId be alowd ith M111t~ ln ht

1D[\ISIONAL COURT.

Bi: INLARAN IOv, of:XV (wl, OWNsovT7ND

il! .n. z ,/ ýrporohuuiu< Lo- ()phoi /?y-<m> - Mi
mi ish - Vot'f/ olf s l<'payers 7'ow v)iried i~
Wad-Iih / of 1ýeun m Owi mty Irope1wr Y f1 1v J)1ffere mi

Wards Io Vole mwrc Ihan on é-olfusi 0o f rome ('(ieq
,if Balbiol prserosVln cholRqt-rm.
larilirç ili TI'kmy of Vl- fe nI'sl-~ic~
1 ct, sec 2O

Appeal b.N thu towni topra onfon ht r~r Cot
JEE :1, ate 23!j, nusig oa option ofla ut t-

towri or Owcni Soundli, which ha ee ubite o o
o 14 Jannary, 190G~, whul 1*2; otes were caýtt In

favolur and 72again-s it, and it %\il> dcireil carrie4 byv
a rn mjoity of, 1";.

F. E. Ildgias, A1., am J. WV. Vrut.owe Sunif
appelilnts. 

1

J. ITavet-soii K,C.., antd W. Il.Wrgt wlSu d
for sinclair.

Vhe ugîntof the Court(M.o, J.M eyJ,
CI.UTIE, J1.). was 1).vre h

NIU -IOC)(K, C.J.: It appam thatOw Sou.4ý
is d ividued into foinr wartniS. anid( tha t ai Illumbiloxr nt
ratepa vers~ werv eachl ratel Mn svral wards. j
which they. hid propert-Y at1fiiio~md it was -
tended, iii timeir behaif that eaich on t thiis ta waa en
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Imle, tu vote ii li %%,ard ini w hlie w( -,ais so rzite4. Th'is

tf weýftethetu mid mie question is w'hethIer ,-uelî refusai

Tif.. ,i(llorI IÀýeiu- , -!Ar (RI. S. 0. 1I'9t ch. 2 h5, see.

I) eiilits tha ll (01110in "Un il îiniv pass wlmt is Peonionly

eown asý a local optii li hby-Iaw . provided finit -bw e, ore the

taipain tIlwreof il lia' heeii duly approvud df by the

rimaf of the munhiiipality in the ijuilîer prodditd hy the
ltosit thatf h1ehîif il' tlie v iîeîlAt'

The oly ro ioin Illthe (ýoisohidat4eil Nluîieipal Act,

eq1i3, lentîtIllg il ratejîayet Io Nvote iii more thim one ward

ysîct f abila is -iitiedil iii sec. 355d. Tlit sec-

an ~ ~ 35 M*a olo Ilie re ai ninivelptility i.. div ided

ouairds, uefl ratepayer :IiaII be so eut itll toý vote

f*;1ci watrd ini~he lie lias the qailato î(,r

clntill u te o0e on thelNiav

Ti. ljtiiouer 40iitefihl thlitt ti: seet ion aiijhe

wInl foi 11wc locail option hv-Iaw ini que'sion, but th, his-

ir 4J dtesit, iýiiell uig its eofte\ , lesot, 1 I thîîik

ippu-rt thiý eontumiou. I!'raeîiiq., it akwrs thle roier-

to ormioetuilits sIIeW tlltt tht' oetionl hadis h ,ii

iteMncpa nedetAt \(I 1892, sieu. li ofl wlikl

,stl il ffOIIowý' .. The follow%îigis îidded to fh liMuniiîpail

0-1 as *section( ;Iî Iner ii iieOli ty is di' îded ilkfo

ards. >1ucli raitepaver sheill l>e so enil led to v 0W ii veih

.rgnl à WhilY lie bu the qiilieuntîion to eut [tic him n f

et on sulCh Iaw.

SSe-,tifh5 0$ns i iii i< tde lw'eedi ng t lis mnhis ec e-

, d a fhu th luim -law m ritg de1ts paae ut a Wuur-'

itdr, and docltre wilit shaill Ile the quailirliation o'f il rate-

jdrtelyiiIut Iiti li toý vote thereoui. Then folow th

idedoi in lihdeae that 'suchb rte(payer. Iliat

.the ravpvc f ibeo kind îîîentioned iii 30e. dO or 0)

mav, voe in l'agelî a iiinil lie, ha5ý 1bw qullijeaition to

Has a1"t arc eferred le) iniaes 308-9. and whielî in lie

licf g au V I' f l>troog.17 A. IL. 21. %vere held

b4, ljiie tifvaa eetn debtsý.

.Agan se% Susa aiys " eaeh raemaye %Pmî lY wu emitiid

pA vote, mh ord - so " lll e e)t> tn 1 îrouding

r(ivipzi(ii ettliga ratete(r to \îote, ainI bisi i, foumnd

~~~ 1~S 308-9 tad dia4n t t evcry I.ajt(,payeý r

bIIl 1w entitlod tol vote oul îîmmýy -law rcqîmlir'ing the assent
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(of lIt i1 lec 1tor>, wii ho' tc ''lc ' li I i i.[word

Io \o1t. on a lawcetn duiî.
Sceîît>n ~t>ibing tîtus, i xre\. lagugýiud

applieal l 1 \îl u, , bi-, of tuiel kinid reerd -u
l0- i, tha i-. to iîl:,li cro -lt1i lg d4ei, i Isu n ce.

as 1;H an wi tn aril, acrang i t , iul m! toý mek f or ttw
reaso fo lud IlegJoisiatit. 'J'le1 reasoî 1'ci.hwer

1ecns qite l'mifst But'l for o th l ddcl etion quati-
fic(d ratepaye (»r was 1 eîitlcd t onl\ lne i Ie nýo 1rntt

til( ivitai (!(.;I> t'le bitdetï ol taailn 1-1 uted ,l~ fhu b1 J1- 
>lion , ld ftll upon h1i 1 i or i i>1 ropcrtý . TIue addudt'i >uîl
in al son'v'rude fioni(i 11-1ilco0 -"ouah Ili Ilor

1 > l apprit r injiis 'it iee l) v allow i 1g a r:tpa er a r Oe

ca( 1 aîl 1iii w 1 lich l Ie Il ad tue, requi red 1 iroî>ert, j qui
cation.

I f >te. 390allu ha1 rn a il iIld uactia 1 e, (' 1. i le r t at l
wold not, hlae appliud 10 al local opinb .lw il fo

hpeing a la cra i a dvbt. But ti Ilanug o h
secionwa chiig(lby the onoiaonof' 18,*- thu comi.

illissifotirs havýing struck ou i ord "sueh1 " - o
"ratepe - and suhstîtud t h(efor teo woird - =4;

and also, laving struek outfit wýord> - on nuli by-la--
and substitucd thervA'r th, suords -on flic e b-Ltw.-

'lhli seletion fthus chanllged rcand> a: folwz-'X ir
iltua'llîtI[l'v hidividod ihîto wards, cairaeixrshh q

so eiitîtleýd to volt(, in cad i w rd ii .vlîicli lg. 11aI t lqulifi
catioi f i)dar t'enit i i ti I oe Ottlie hy-la oo : 1l
a<d w) eltaingod, it appear, a> me. 355 in U. S, IL Imm:.
and &0s as se%.35 in lite 'ot' iae Municipal Aet,
1903, wichl is thev Act now in for.ce.

Theli substitution (of' the( -o ont t11-la for thr,
words - on s"Il hy -linw - docz nito, 1 thlink,ý rvemove( the rr
'trieti(o1 of, Ih igin wordilng. - On theu 11aw h ot

snnnoswill - on a by -law - o'r -o n i a -law, bt'i
is restritive, confininig tlw rtgilt s,- lu voite P> lltîe pati-
cular 11-aw 1)a lî- ? M linfic1ul b1l ie\ b-law rofor-
red to i il io h rcdng sect ion, f'or ireatig a deit .

Tho ve-rbal changes to th scton ido in thlifrst iii-
stance.ý by t1e coniissioncrs, di, not, 1 th)iik, elarge, ih
scope. Moreoverh fo riiason aboNe met fortih, [lhq wiird.
eceach ratepayeor shall b(, so ontitled to ')t fi -appoar ta mef
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U expresèy confi t1u apil(eatieii of the 04~ttae e--
Ion as fonnd in tue- IJ' w~t 0 tatutes orf 9 19 ta Hie WIs>

t y-a refeurredt ni t ieý tw e iiiiiuiediae1y preeeding
~tinstha is a y-lw ceatuga debk. Vert her, iii

sierprviing thew %erk cf thle eoniniiu'oners ini jreparitig
he conslidaion uf the stat lites, it iust be issîuwd, thýtt

hep di not intend te change the lavi. T" gice te wec 30)
Ae ineaning ccnttended for by the petitnr wenid wi te
emine thiat tHie eouiîîîier bail extenud to ail classes

f hv-1aw a oytn f votin., wlîieh unt il tiien wiis I iîited
a but one <'cs

The leghatur ini }îassiug, t b Consolida ted Munmicipal
,et of 1110: ret-gnaed("(ý \iheuit Change SeC. 355 of ý. ,S. (),
897, ami therefere irneauing reinainedI uuclîanged. iFor

~eereasozi, 1 arni cf opinion that ini votiiig on tie by-law
quesionne ecetr Ias entted to mure titan oue vote,

rid theobcto -11e o thle ent rarv viei inîut fail.

The fAllwing furtîter object ions ini respect of tHie v'ali-
yof theb.a aie taken Il the petiicier:-

(a> Th, elerký cf the said town did not p)repare 'nor
ýrtifY lo fiel voeslist furnished te the several deputv

-tirnng icers as> rc(qiircdl hy secs. 152 and 3-18 cf the
ooeoliidated Muniptî-lal Aet, 1 903.

(b) Ne) 1opy cf the defaulters' lisi, ceýrtitfied bv the
~arror c-olli,(tor purquant te mee. 137 cf the Consoli-

mted MunSIMia St, 1903, Was dulivred b y the clerk te
le seieral i u returnîng titiee, as reqtuired Il sec.
;2 (if --ho tant Act.

«ej The tex\ i n lerk, did not d]eie or cause to he de1iv -
udI te) the several dep)utv returniug, oi1f icrs, ut the said vot-
g or electiSa the uurtilicates prescriled liv sec, 156 cf the

inrorlidiated MniplAct, 1903.
(d> Thesvea dpt returîîiîîg ollicers, Ilieu clerks,

id agents who attendd at the takig of the poil did not
k. the statutery deelaraton of seerecv prsebed l sec.

;A of the Colnsolid;1tec )Iilnieip)al Aet 1903
(o.) Th, eea d,])uty reýttrniug ollieurs- and poull

s-rks at sai vting or eloetîoîî did net recýord the mntes
the %oterýs, their qualîiicusiiý, and resWideîee in the Mian-

-r preSerIibed- by sec.- (3 tfhe Censoliidated Mfunicipal
r7t, 1903, and d ont otlîerwise observe the provisions
said section.
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i f) Tfhe s-.vt-ral1 1ep t - t urnIiugi offil ier ll I, -i ,o u rt lù
é1w tu thlt numberltýl ufhrolsxlo voted ati ii rvpetvc
jolill plaiee> ini 11w inlanner] irl\rie bv ee. 17 s

(il i4l th (oliolidatcd Miinjeiipal _Vi,19.

(g> Tue etra duputiv re(tunîgfli ecrii. al said vit
igo lecin dIld 111t niaike ai uhriho h elrto

reqirtili su-se.2of sec. iland li2~ 3ti<f 1)c.
t'olnsol icatl-i Muiip Aet, 1903.

(h) ~erns oherili ',otený~vr ai1oivd t v11
t iepolig înprtîînt'or poll ini, 1,>laeet and te, iinttrfeýr,

clith votuers in tilt iiarlking uf lthe blos otavt h
Pr'o%î>ions Ill the saIid Af-t.

(1> Thu vo)ters'' lî>ts Uud at -ajîl ulul, îi- r li'. tn e
iîot preparud qor used( ilu thel illarmoe Il.\ie h heCis.

lidtedMuutal.Xt 1903, and theu Yoe > its Allt.

Tj 11 e iv;ai mis înot tul~e x i luamuerpr

(k 'P lie, elcrk, ol, tht' >4ad tow nl lid 11t ) eie tot1
dilTernt île utv retîîrnig ffierbt diret illoî>i Q4

î>ee ibe \b sees. 1 PI, 14 , andi 3.7l2 of, dt.e -.11 Ad

j.r~~a 1 Ilu zsaid \ ot ing or eleion a 1"1arge1 l 111X nnbr
~f er~~~ ote Iupn hesaid bylwhlo w relot Iq.gully

en tld tivot t hertý1li and1( wh o we re lk 1 xite from

o. Tiî th 1ai vol 1In or ule cin \% a> flot, 1-.,ularli,
eoniîeediiifia te bllo~ Ued heratw-ru sinillar ill
fortît ~ ~ ~ ~ ~ ~ -ami1 deeipiu t< th ba-t utc lu onexnw

anothr hv-uw, N. I ~8, ten bcng vteduon hIr
t blu voter weeeîîîsd oislud.

itemattersl, eollplaineud of )n it-e ahove ued Ili bcet
tiOIl lutee a,. b. v, d1, el. f, g,. h, i, ai k, hav t1 ;4%ci
u i ti thlit aîaei- i i lu ifi l eo netoI %%Il I airueleetion Il .re

the Aetï.. Trho forial it iil said to have ilo been IlllbIi"4
1ith r not smeh as. arcÉ reqire by,' the. statutte, -1 in eXpoes

woi'ds, to be ol)servuc ais a e'oldition prou-ldent tel the igi
tll pass the -a, but utinîe withini the uraiepoiin
or 'e.201 (J the( Muiipl Ad-.

Tht. îîîening of that section basý reive judiulal ilitrý
pretation oni tievertol sos

t~ ~ f Plfrnet>le Ilusoti ai wnhi of SeuIthl Nq)r
1ih,19 A. I. 350.; Re Youn ai Tonsîi of linitbook,

P1O.Il 108, M.,; Wowrv.aroIL R. 10 C. Il.
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lii he re~et e~e tere Il' îîtlhill, tu sliew or ue iî

ssg:eitany iîtIltimolid violation of thle li reel lun of the,

~ No i~thee afN raonfor heliet ing' tlîat allv (lis-

gard of tbe sîtatutable fornialities ealled for by the Act

!ectedi the relsit. Tiiere is no1 evideniie to shew that a

rigie <preorwa ventedl froîîî reeorfiiig is vote, or

iat the reltulri was flot rmalle in striet aceordance with the(

t.luy ectrw alp1wers to Ibate hl ire trc and fair

~potuntYof voting for or agaixîst the liv-lait. and ouît of

le total nulTiber of 2,1100 votes cast, there was al rajority

]n47 ii t fav\ouir. It, therefore, temn nime that tlle

JactionJ Was e"Ondueited in accordaiiee with the piep

id d(wnii In iew A4t. andî thatt Ille eiirAite pro\-isioný oýf

4". *2ol mua., ie( proevl ajiplied lu respeet of thoi maiteri

tfrrredl to il, th' bjeto lettered a, 1), d, e, 1, g, Il. i.

and they are theefreovrrul"d(.

AS to obetinjtat the by-lam, was îlot publislied ini

ie mariner prvi) v~ ec. ;338 of the Aet, the pet itiorier

ffered nxo proof ini Support of this objection, whilst the celr

f the mtiiipl swore that it was pubuished as required

%' T;i bjeiti1hreoe is ot erruled.

As to ob)jec(tioni N1o. 4, thiat a large niinhiier of esn

Aei uplon thie 1,\-I;w whio ii ot legally entitled to vt

ma.re.on and wlîio wvere dlisquaýililied front votiug,-, il; ils said

ffl of seIli personis were allowcdl to vote. Conee-ding tc

idi] forcýe of ' slclî ;111 objeetion, it should nol, I îiîîk, 1,e

IIwv W defeat the by-law. l'or, even taking the ailled

DOt ilhegal vo)ters fri1 the ilîajority east in favour oif the by.-

Lw, there would sýtili remain a elear tiajority of37 lin îfs

avour. [t may, \ also) le observed by reference to 11e afli-

*vits ini support of the' objection thlat te is no evidelnce

*) prove wanit of qualification on flic part of at least 75

f theg 100. 'lhle petitioner bas aissumedw( that a pei'>nî

Ot a quialilied( elector uncsat the inte of votiing lie is

.oflSged of the ideical qua2lîieation ige to hini in

h. votera' liest or. as-ssment roll, and Il(, lîias confineid his

wldenee bo endeavouring to prove that the(se, prsons- did

tot poesess thev qualifications eredited to theut b' livtt sc~

net roll, whiervas a person maylic osssc of1th

uficet quialificationi than titat mentiolied in fllc roll, a111(

n that event woul he entlcd to vote, notwithisîanding,

hbat lie i ol pnssesss flic part icular quillfeation ereditedl
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ý; bini. VFor ail thiat app,,l-. o,, ;.- -!fi v~un
Otes are a.\cte to (111a i Il q lite lote% ., !nid ii peli

hloIur lis aiicd to isciag th onu [11 u1Iid i wvas uplon him
i- provke wauLtiof qual1iictiuon, butý (,%('I ii nionet of tht
whiole 100 were uaiii i, flot shcn tat thir bn

a1 ii(1 to) vote was the resuit of aiu. EvIii intent and th,
irir oei fu7is case of eorrectinig >idi ani error would

ho ~ dducingthe nuimber of il](,a voe' frora the- major-
i'. Ile al deduction would not affeti ilh resit of th,

('l fetion. This objection must, thrfr.be oierruled.
As (,o ile last objection, No. 5, thiat the voting wvas no
1-1ulrh colplutod inii ha te ballots used1 thereat -- ert'1iliril ut Jori anld durpto toh ballots lused in o

!neet'on wtth I anlother b \-l;1\thon being votd uonlh.
!11k vottc- Wý i-r- coniis o mi d it alppearlis thati at Ii
Iiiiei of, the voting on tle bytiawin quesýtion anlother 1)y -Iaw
1waS a i-îig stibtaiited to the Ilvosbinlg a byV-lawr

iro authlor-izu a loan of a sumli or monoy' to arn uferù
eonp rylad it is cotedo tat fil'illots in eaehi (ýoek

wcIre <0 sînilar as to lumad toý ýonifusion.- There isý imotin gin th, AVi preseribing, ;my duty as to the colouir o! ballot
paper. The ballot papoir for fihe local option by* -law w*Býscarlet, that- for tlic other-la pink, flt ifer, il)rolour when fhiey arcL side hy "ide being 11nost ntca

Th'le local option by-law baS printedl on if, face-i ii longprimer tpthe f oliowing words :-" Voting, nu by-law 'No_
l1172 or the Town of Owen Sound, A 1,la tn prohiljit
thie sale of liquor by Meail in thie muiiaiyof the Twu
o! Owen Sýound,' submnittedl to the couniiIl o! thie Town or
IOwen Solindl, Noebe 3th, 1905V" Whil-f the other
ballot paper bias prinited on ifs face, also iii long primertype, thfil foibowing ods- Voting on by'-law No. 17
A bylw oa)hrz a loan of $,25,000 tn the, Kenrnajj

Woodnwac Mnuifactuiriing Compari. , iiînjtedf, UpOi ortý.
gag, ad to) anthorize the( issue or ilebonriies ii) rais., -nidloain, tfl ti\ assssen for ten years, andi( to c-onfirm àýertinu agreemnt between saidl company andI ibe, corpora..

t ion. Sum tte o the cou ucil of the' TowNv of Owen'l Sollu
Decubr thl90.

Tt. appear-s to tme thiat no person o! ordinary nelgn.
exrcBig rdnay areoffld mlistake on ballot paperfor the, other. If is, the duty o! thle voter before marlcing

his ballt tol relid it, and T a-ni unable Io undlersand how



LU zuniiplt eouidl bave illaahie casier for deu voter
(iïstïngutihedl b)etweuni the im 1010balos in tWuet an, a<d

iereforc a,~ regards thebalo usedýý on thi-. )41(1Zisîil, 1
imi it um- ail de reyuîreonu Af thle Art. Tih! oh-
etion i, threur oerruleil.

The Court %9, of opiriion thlait i( ie t ing w a-. con-
, -ed Mf cûodie witiî the jarîaal, olt thle Acut, ami
ai noj dior-gr uttatutabIe -i urialiii alleeteud the re-
1t, thisz appea;i shouId bc ùlawed wîthI osîi alii tin, ri-
val applicatioin d-aos w ith eosts.

MGLIN, J.OC-rOBER 26lTI, 1906i.

CHAMBtERS.

MONTGOMiEIlY v. RYAN.

Aaib k dva,1(iaut f*rioa ornier foi, suiîl1matry juliJeflt

WV M. Ilall, lefor defeu,1îît.1

W, N. Fru ,for. laiirl.

AKGLI, J. ordeed tl i defiîdati4it fles aiu affiblavit
îtingý 0ht1m ehreo itrs will w'ipe tont ýO1d, (lde-

rndanTI sha!H have. lo;1w e' iii !e)d ur-.et fîrt of the
im,$4,OQ If aflidax il mot fila-d, jueieî ii iaa or
'(9)0. Cg»mts of, motionbhr a.trtob omst lui
F in~ the cauise. CosI-. 1f)pîail i os lat-ean
the (aume

rGtJ~, J.OCTOinrR 26r.II 1906;.

M<.-OIIAUKv. TORIONTO R. W. t>

Adin é AaaiqPe.ýCus leu .'lîin-hoge' in <fio

bis b0jfein ia owa a no f feaîn-aali î-.fo

MONTGOMERY v. RYAV
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( 1 iI e% iiii of th l-r~ 1he hq 1a ri 1g., th !1 p pI)nlkry
of is iaser-laiiin a~t- t1w laitr, titiler ain
jiert.frii teni>.eriuad i n~iea of pilainlijf's

rein a aimi for wages aliot)IngII1 to $8,S' The- jury
found defendants liable, and asesdthe dainages for pliain-

tif~per>onal injuries nt 10 and for ii killing i-f Ihje

J. M'. Godfrey, for platint iff.

1) .McýCarthy, for dlefendants.

AGNJ. :-The interesting question is rised by the
ilefendants, whether the right of the mas;ter to reuover (lan
ages for the killing of his horse by dofendants wâsasi
able to) plainiff.

Sec-tioni -18, sub-ee. 5, of thc Jui \tu et is a: fd
Aow ri .n absolute as-signr(nnt imade oýn ort( fter it :31Iï

day of Ii)ecembcibr, 89,by writing under the hand of the
assignor (flot purporting to be by way of charge oni>') of
any debt or other legal chose in action, of which expre
notice in writing shall have been given to the debtor, tns
tee, or other person froni whom the assigior would have uben
entitledl to receive or dlaim sucli debt or eoein actiný
shall le effec(,tuai ini 1'aw (subjeet to aIl equities whieh wouj4
have been entitled to priority over th(, right of the as~n
if this section lad not been enactcd) to panad traef-
the 14-ga1 riglit to such debi or chose in aution from tiie dat
oif sucbi notice, and ail legal and other reniedies for the
,aine and the power to give a good disehiarge for the same
withiout the concurrence of thie asinr"This statutr'
provision bas, heen held to have only affected proed
and not to have enlarged the class; of thing, lawfuliy at$t

In King v. Victoria Insurance Co., f86 .C
the, Supreine Court of Queenqlaind having ihl that the
words " debt or othevr legal chiose in action"- include , &%I
rights thle aSsigime-nt of which al court of law or equity
would before thie AM hiave, considered lawmful" p
Lord Ulbbose speaking for Ic Jiiial Comniitte,
(p. 25):"Their Lord4hips do not epssan V diý,t
f'roTn tIcws taken in the Court below of the construeton
OF the Tiud(ictiire Act withi reference to fle terni lfzal

chonse iuatin " Sec too Tolhurst v. Assoiated Port-
land Cernentii Co... [19021 ? K. B3. G60. 676M. [19o11 A. C-ý
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14 4;. '>' -Çîi. l'! t Il Inca Co. V~. Uuîiipaîhiai (le Mm ilil -

sépue. L1 1A. 6t'.) Bu2 ip.(' ht., while Ille w ue>-
iiidj Co r ex 1 e -"' - lit lu ;,. i tlii a riglit tuu ro( 'tN er

ale' A'-,ne Vu a ý oz cil puý of w~ouI ustiiild"
il il -ols<îî a logal chose iii avtion -andl as-

P.lh 11lth'. liillt il, sugcli i ltl Jdî'a Comiî lt tee

pt 1îr1, i:%'u,ît iýu~i î al no'l ' iî î fî'o' fr i dIili-

liit%. 411 u exr~~' lt 111 u. me uoio wlîi limit ati on. if' arn',
-11 1 plau' oni the I iteral mvuaniing of tim iatrni. TI'1w

-'l thevir jIiiinîeîl(l on the I roatier andi À inipi. 1u'r runu tuaii
JMUl'ii 1uîiul~maliile IuY ilisurlers luin iieujUt'lle of a

olic\ gýranteh' t iil illîî ini salisfaetion of al clain bv'

biliturt'd,. a il (iii ii inaulu' uîuultr t lie poliex'. whieh crn-
itleiî thu inuuitre(rs 14) tho reiîedîe(s av'ailau1e to the' iîîsuredl*

256, Tîe aiuigna ilit heY rest îipoîî iei r'ighi of uub-
riation. hiolding( thait tlle ilî-'îrer heiigr tdois entitled to the

ofdvu Ilii' nur the assignîîleîît iii writing iumier the
adiit re- AI"i wis e1ffectuiai to eile the iîî"oirer tii sue

, Jxis own nalme. The' aî'sqignah'ilit.% ouf suiel a right of re-

.ýv(ry. thrtfre part fron the' right of sîîlurogatloti.

este entirely ' v uon tlhe auhrt\of tlue Suipreuue Court
f Qtiieen.41iand and notliît ail wipon that of the Privy ('oinefl.

ai jefv Prli .(uuieh<U ire In.iîi'îii<'e <o.u 23 A.
p 499. 153, per OsIer. .1.A.

hI Laidhuwm V. < >toîilloi., .23 (). IL 696 A rnîiruî. ('
,egrging a. elaÎmt b.' a c-Îl it ainst a lirui of esolieiturs for

l1gne' itîgte distibutioîî of certain inoneys.,

,4 arising out of tort. hielti il not assignîthie. Iii thec Divi-
ionai Court, while tlîis judgtittnt was otiîît n the

lrgoundt of ofeceu proof of îîegligeîit'. MieaoJ.,
fettng the dlaimi as one arisîig ouI t on rcl, held

t to Il( aIssignahie( . .Bt iii May~ v. Larn'e, 71 L. J.
;Gq, the ngis Court or bpell t'ii uia riglit to re-
'ovir dlanikags for breai u oîuc fio luiîd molet' is ui

Iîaýignle).,-

lu Gaio .Iroit Northerî iU. \V. ("o., 194'1i K.
L 27, rigt. 1.,ulueîîingcmîpeî.atoîîfor an injurions-

liEti4)o f u nts ndrtafrv iiitliorit v to 1W in the'
atture of 4nagsfor- a tort. hult init flc right to recover

lit-h eîie ti mil n la legal ehose, ini action, and ils
1,erfore o-c inbe Thté Court of Alpual revorsod

bihm Jug met tua flic groiintl tiit stîcl a lai for cotupen-
iftiora is nolt 9 dalimt f'or dIaîges for a N%'rongf il aet. fl!)051
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it nauî~ bu îew t lit a ight- oii a, l i on eî oi
bc.

for the propostion tha a riglit to dxau~ huh£li
ex delhuto, is il Mhs 1iacin:Cloilaik ~ eh
ney, 30 Chi. 1). -2f[, ý2_-î, 28X' il App. Ca2.12; Trms
la LO., Ilos 5  i AClniout- a )c otav
n Acîton;ý Wiiliiamis on i snl rpr~ 12 Ld,p

Blaektoneappaentl hl)l ht ntayv : àte rti(cIe
in~~~~~~ 01 urcl Ieiw o. 10, pp 143». 132 o.9 p,

311; \ol. 2(1, p). 1 1; \Va vCn ('hoýu in Actin pý. 1
Cohe III. Micel 5 Q. ). > 26 -2 Sta-nly 1 . i i i

Btg 39 1 3 ; 1 5 Sisoný(I v. Lnh .
8;Trii & Sonsc v. etieselskabÀ lIahct l ni tel;

N iti it i , amiing the idea olý seea tu vr itesta
(îausvs of aionl, in tort arÎsimg- o-nlt ofi'jrct rp~t

iii which lite mensure of daileÀ cetin, durr narjJb
ly f'ront1 c îluc n o ) fý l ) uil a rîsn ouil mlt of l îcrl w l i uriesi
that nttvojcin l cimt < g~ gis odn
thelte1wssofcue of ation l easgabed u

appi> lu [u fomeri l nd th t lho gh t e ate ae

ceve Pout su10:pport frn th]w dîctttim of Pl'l .1, li ta
oy~ ~~~~m v.: 1Jws h spad i d nlim l"1an 11 Ilrt i thi.
'nied taî~, ca iflid Il') nllio C.11IUa iIIa th rî

apon hiel to csî uchI a d1111i ttionI. Il t rstJ
i'll~~*~ o atinof ie forme c1Is pi-, toý ingnes

haxkrîpcv whlct toc fl thei bitter (Io îlot. Butthi i

Thedeisinsof th Egls Court ofApea u ayy

(~o. an ofAr-ilourl, C.J., itii LaIidiaw v. ((oîoafr

>ttte îîcnsiit %\ il]] the Z1îss i t fa of of aetioýI
v\ ~ I tilito lttIl it l)1 for. Iiinr lu prpety distinu

uiluIfrotul Irsniijîr v. This iwa ýtt l~

îtînyyeas:Y. B., 3411en VI, 30, pl. l15; Prt>er v.
1uns Y. &ý C. 11, , 49f) ani u-uitgAneia



MeI)OUGILL v. MEIR.

, in conýlflict only w ith the Queensland decision in
ing v. Victoria Fire Insurance Co. It mnust, ini my opin-

There will thereforie be judgment for plaintiff for $100
ýr hia personal injuriùes, en,] dîsmissinog the dlaîm for 1oss of
w horse. As plainifl aipparently brought his action for
,th causes i.n good faith, and with a desire te avoid inul-
plicity of suits, 1 exereise tity discretion as to costs in lus
,vokur to tlic extent of awarding hîrn costs on the County
ourt scale without set-off.

titTWRIGHIT, MASTER. OCTOI3ER 27vui, 1906.

CHAMBERS.

Me1)OU(GALI v. IMEIR

Ven ue--Change--Co.en ience-D ela y-Cotn terciaim.

Moio byv defe-ndant to change venue f rom Owen Sound
Batit Ste. Marie.

H. R. Frost, for defendant.

WIl. lake, K.&., for plaintiff.

TEMAFTER: The action is ready to go to trial at the
o-jury sittingas at Oweýn Sound on 5th Novenîber next.
theý veriueg were canethere would be a dclay of from

to -, months, as the ,ittings at Sault Ste. Marie are usually
Id in June,. This would bce a sufficient ground for refus-
1 to iake the change: Serves v. servos, il P. 11. 135.

The motion is based on the counterclaim, whieh defen..
nt .;ays will necesîsitate " over 20 witnesses " who reside at
p Saulit. I arn not impressed with this, in vîew of the
contradicted affidavit of plaintifi, and the admnission by
fenidanit of a liability of $1,100 ini January last, when
thing was said of the counterclaim.

Defendant invoked the deei,,ion in Farmer v. Kuntz,
(). W. R. 829, affirmed 8 0. W. R1. 4. There the facts
re entrely different, as almost ail the witnesses on both

y.a.. v'li. O.W.IL .40. Il -34
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aides were residents of the county of iluron-,1 ilwie h
Cause of ection and counterclaim both arosýe. Thait deeisiqu
ehould go)vern if in the prescut caeplainiti adfr h-ý
own oneic or to sceure a sp(,edieýr tr-ial laid thýe eu
at Toronto) or Hlamilton.

Motion dismissed; costs in the caiuse.

OCTOBER U ,1U

DIX'IS10NAL COURT.

SMITH v. McINTOSII.

Mfaster and iServant-min ury to &vn-okn,' .
~ >1( AhIr~ ~f InjuryI-1ea>,nôeLcs r

Pailure Io (Jive-Release of CauSe,, cf ACton nI(na ~y
of Paymet-S'urrouitn diig Crusac~Inr)d

Action for dangsfor injuries sustaline l pai
on l3th Mareh, 1905, whilc employed as a sîcam k'ng.inevr
in the miii or faetory of defondants at Toronto).

Theý aciton %vas tried before- ANGLIN, J., an(] a auy t
Toronto, on l2th and 13th February, 1906.

Plaintiff was injurcd by the bursting of a blmw-pip 01, at-
lac'hed to the boiler whichi supphied the steaxu powor to dje-
fendants' miii.

I)efendants, besides,- dening, any nmi(ec, n a
ing contributory negligencee on the part oif plaintif,. se't upthe payment before action of $30 in fixil setfflementsti
factioni, and diseharge of plaintiff"s claini. Thle flirthor o
jection wau taken, on motion for nonsit, that ni) notie,,
was sevdas required by the Workmen'sý Compensatim.1 fer
Injiurxes Act.

The triai Judge submitted questions to, the jury st
neg1igýence, etc., and asked them to assess thie damages. Th,
juiry answered ail the questions in favour of plaitiff, an
asseased the damages at $250.

llTpon the motion for a nonsuit, flhc triai JudIge hield that
want of notice was fatal. In giving his decision lie furte
said: " I would aiso find, if necessary, that the reieaae iiy
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w&ý given by plaintitt with fuli knowicdge of îts contents,
wvas giveni bv hou! with full intention of releasing delundants
from al Iailt And upon the tw o grouiids the action

Plaîintiif app-aled and askced for judgntcnt for $250 upon
th. findfings of Ille jury.

J. M.ý Ferguison, for plaintift.

R . Mc irýn focr defendants.

The judg-menti of the Court (FALCONBRIDGEJ, BRII-
TON, J., CLI TE, J.), was dclivered bv1

BMRrrON, Jf.:-Tlhc groiinil of appeai taken by plaintiff
mn hzs niotice of motion whici wcre reiied tipon on the argu-
ment are thati thie trial Judge erred: (1) in holding that
there was ilot reasonable excuse for the omission on the
pmrt *of plIainitif to give notice as required by the Work-

mn' Compenisation for Injuries Act; and (2) in holding
;Zxpjthec documiient alieged to have' been executed by plain-

tiff a> a release by plaintiff to defendants so as to prevent
plaintiff's re(oveýry in thîs action.

This seenîis to me, upon ail the evidence, to be cieariy a
sewhvre under the Act thiere was reasonabic excuse for

the 4auit o>f notice. It was practieally conceded that defend-
,Dtý h1ave not been by want of the formnai notice prejudieed
in the-ir defence. Mr. R1. K. Mclntosh, the manager of de-
fedants, kn"w of the accident on the day' it happened. and
h4- Informed a Mr. Wickens, the chief engineer of the Cana-
dian Casiialty' Boiler Insurance Company, in which coin-
payv defendants held a policy, of this accident. Defend-
ants knew thiat Wickens saw plaintif[ shortly after the acci-
,let. sud on 25th March, 1905, defendants received Mr.

Wickn~'sreport. On 26th Mardi plaintiff wrote to Mr.
Mfl-lntish abouit the matter, and on 28th Mr. Mclntosh re-
pIieid, btatinig in substance that if the niatter was not ar-
mangod witi, Wickens, bic (Mclntosh) would go further into
i, asud making a suggestion as follows: "It might be wel]
tj eave this until you arc here again, when 1 shall diss
the matter withi you, for, as no doubt you are awrI shahl
doe 1. eau to help you to obtain from, these people suffi-
ejut to cover your loss for time and doctor's biH. To this
frtter plaintiff replied on 29th March, explaining from his
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point of view what had taken place between him and
Wiknand asking to have the $30 which WVi.keonz proIn

iscd sent. This was not sent, and no reply wais szent to pIai-
tiff's Iast letter.

In due course, after sorne weeks of reniaining, in
plintiff returned to work for defendants. Mr. N-iet,.
al)peairedl to desire to act as plaintiffs friend downi te 1ý'th
May, whena the $30 was handed ox er, and plainitif! eontiue
to work for defendants until some tinie after thiat dat.
By the conduct of defendants plaintif! waýs thirowuN- off hi-
guard as to see(king- legal advice, and as to informiing iini
self about givinig and as to gîving the statutory oiv

1 think there was ini this case such reaisonabLe) e'xçcusd f1.ý
want of notice as îs wîthin the contemuplationi of the, statutê_
The late case of O'Connor v. City of Hanl ,1o O). j_ Rt_
529 6 0. W. R. 227, refers to and is conisistenit with A
strong v. Canada Atiantie R1. W. Co., 4 0. L. Pl.56
W. R. 612, and this case warrants my concluision UPe)n t
point.

1 confess to having had considerable diffidult in eq-tn
ing to a conclusion on the question of setilemient and r
lease. The case is very close to the Elne. Wheii the ileg.d,
settiement was made, plaintif! had gone Inack to work. all
there, waýs the confidential relationship of imaster ami -se-rant
betwçeen theni. There is a great deal to he saiid aginzt al
lowirng such a settienient to stand, reading ail flteie
in the way most favourable to defendants. ..

IlRemarks of Boyd, C., in Doyle v. Diamond Flint Ctlf.
Co., 8 O. L. R. 499, 502, 3 0. W. R. 921, referred toj.

No doubt plainitif! was competent to imake his1 uw et[le
ment if the parties haid corne together, plinrtif! nhaking a
dlaim and defendaniits disputing it, either- as to Iiabiilîiy
aniount, so that therec wonld have been disusionaul
termination once for ail. But that îs not wha,,t wil, dont'

Wiknwho was acting for the insurance com11payv, \,
promptly at plaintiff's bedside, and s0 sympatheti, th.
plaintif!, certaiiily at first, thought hirn ,ome0ol frin
willing to compensate him for 3 wceks,' loss of wages. it i
no)t pretended, now that, if plaintif! is entfitled to rtOe
ait aIll, this soin is anything like sufficient. It was in lien cq
waýge-s for :;ees the third wcek havîng- beeni entered 11on
Nothing for mnY Iurther tinte and nioting for pain u
suiffering or for niedical attendance. ndeuc of
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,tlir 18 flot the tes-t, but the eireumstances miust ail bc
rokedl at to see whether piaiiit% intention wa then to
elease ail eIaiiii, as defendants now assort. Plaintiif! liud no
egal adviser, and, aithough lie could write his; owni naine,

d do it very well, hoe could flot write a ltter. lus
o-n-law wrote t\wu letters for plaintif!, and I inay sas' at
ýCe that On1e of these, the letter of 29th March froîn

'laintiff to Meno,,wua niuinly the cause of niy diffieulty
n deterinining just whiat plaintif! iiudlerstood hie was doing
,,; intenjded to do whien he sig-ned the reeipt on I 3th May.

The, accident happened on l3th Mareli. Ilaitifi was
mx( bcd 8 Ik. lis niedicai attendanit nmade about 54

if.it, and his ceun was $125.

Plaintiffs accounillt -f the alleged settiernient, as given
1 exainjiation and e-ros-exaiinat ion,' is, in -siihstaiiee, t hat
aite a lem, (Liays aIftor ho, had gorie baek, to work, iMelntosh
zked imii if he was satisfiod (with the settlemernt Wiekens
ad made), and plaintif! said hie was îîot, and Menohsaid
e wouIl telephione for Wickens. Wickens did not eoic to

~plaintiff. A fe-w davs aftor that conversQatio)n, plaintif!
~t a essae tht Mentosli wishod to see lîjai ut the

~e.At the office M.ýeintoali had tlie paper ready, and
mply8ai, "obct, ign this, and 1 xviii pay you $30 in

oncy" " ignthis eIIe(ue, ani 1 eati draw~ the nioney out
the b.k""T'hese were ail the words."...
Plaintiff hiad in another part of bis Xatiïiation said

îat at thie fir2t conversation affer going' buek to work,
iaskeýd Menohif ho was going to do anvtliiîng for him,

M e Mlit Osh replied, " You have arranged wit h the Roiler
isurance Conxpany, and plaintif! asked Meintosh to tole-

ioneWîeens WheherWieonswas telephioned for
mlot, he id not appour, and at the seeond interview, ut

o offce, plaintif signod the receipt, and indorsed the
; er »omnpanY's- choque for $30, whielh tlîat eonipainv hiad
Ide payvable to the( order of defendants. Plaintif! didf not
V4. eandid or sattisfactory answers as to his igaueto

e ~eip.1 think hoe kncw thati thoe signature was lhi,,
d abould have said so at once, anjd lus hesitiincy and livat-
d abolit the bush make it more difieuit to ecuept hi>
itmrony wheni in contact with otîmor evideace. Plaintiff
ew that lie signed a reeoipt and indorsed a elioque for
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The evidence of Mr. Mclntosh is thiat aftur plainitif 
turned to work, hie, Melntosh, was pasSing- tilt lier rýhop
one morning and spoke to plaintif!, ask1ing imii hocw lie
feeling. Plaintif! replied that lie wasý gettling botter. M
lnitosli said ho had the $30 for hiiîn, If lie wateid jto celqe
ami get it. Plaintiff said lie wouild like to1() ice
first, and asked, "'would you telephone for me,.- MAito
say, lie did telephone, and got word that Wickeu8i m-oulja
corne, but, as 1 have said, Wickens did not coNe. ,Intosh.
said further that a few days alter andl whien ain the
boiter shop again, plaintif! asked him if Wïckenis ladi( boe-ý
thero, or if he (Mclntosh) had hoard. Melntoali replie4
that ho baad not heard. Thon plaintif£ saidl: "WelI, 1 u~
1 won't wait; 1 want to close it up; SO 1 will take thie $3o.-
Mclntosh then said: "lAil riglit, I wî ibili back in) the offe
in a littie while, and I wil send for you." Plainitif,. alter a
littie, went to the office. Mclntosh said, -Blob, titis vil
clean the thing up." The receipt had been prepared. it
was written out, and the indorsemont on tIcdqe W4,
mnade. . . . 'Il took him over to the secnd staj&jngj
desk in the office, and I said: 'Bob, this cleans Ic whole
thing up; you had better rcad it.' He said, ' 1 la\e t, xny l
glasses,' and I said, I will read it to you.' I ea it 11iotd
and very distinctly, standing close to him, ani Iliesi, e it
in xny prosence. 1 turned ovor the choeque, and 1 said: ' Thi,
is the choque, made payable to me; 1 have inoadit ta
yon; you sign it, and I will put it in the deposit and vas
it for you.' Hie signed it, and I gave lIn the $3:w. d
said, 'Bob, this cleans the thing ail up.'

This, evidlence presupposes a settiernent withi Wiceeiý
and thero was no sudh settlement in fact. The, evdece
Wickens is that he hadl only one interview with pintif
and tIen plaintif! told hirn lie wouid be laid up1 for : AT
3 weeks. Wiekens states: "I told hini 1 was sorry for him;'
1 told him that if lie would be satisfied perliaps I cid g'.t
hirn enough to pay him for 3 weeks. . . lie1( said -bho
was siurprised-that he did not expect to get anything.»
Wiekens left and miade a report to hi cornpany> which r,ý
sutiled in lis coxnpany sending a cheque to dlefeflndat' f (,
$30. Wickens did not explain to plaintif! why lie (Wickeim.
was to give plaintif! the $30, and he did not tell plaintiff thll&
the eompany were amenable in any way, but lie dlid tell hin,
that "the ýcompany had a poiicy eovering tile ntbit.h
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plse." .. O cross-examnatioii 1w saî'd that lie
thoug-ht the. coM1i1pn were ' praeti aliy "rkiga presenit

if icknsinstoýad of having to report to defendants
and aiv,:ig a choque 't o thenx liad aetiialN , and uinder
thje ciemtne as >tated l>x hiniself., handed over the $30o
Andi taken suc(h a roei m was takeni by MeLîtto-li. eould
thet be held as a bindinU rlu-. uponi piaintiff? 1 think

Wikes as simply inter-ited for the insurane eoi-
pany, and li otec to pay for 3t weeks' wages, becus h
thouglit p Ilaintifi, wojuld bc baek to w~ork at the end of tîtat

0,:1 lVhe th allugud sottienierit actualix' took place, de-
fendJan)t knuw that plaint iif hiad beeni laid up for a niueli

lon)rger tjime thýanj 3 weeks, andi that plaint it" was flot thoen
well,] but onily L ettiuý botter." rrlere sesto have( beeri
Dio neait~ 3(iof1d(ýaiiÈs for a settluiimeiit. Thcy noti-

Leýd Wiýkens,. andi pfft him upon the case. There was the(
co-rresýpoinduene and the letter of 29tb Mareh., 1905, before
teferredA te. Tiis lotter is the only îiing that offers reason-
able argamenit>i ini fax our of uphiolding- tlie allegerid settie-

me(nt, Ilaintiff' is coiiparai ively iIliterateý. lie -outi not
write, and 1 ain inclinod to think could i nt deaesueli a
Ietter-althioug.h he would, as againstf ndns if Vie
!petter hdbeen acteti upon an~d if heid to meanm ai setîcîer
of hîia entire daiLaainst defendants, be hotii 1).v if. Mol-1»tnsh aditsiý that plaintiff dîd not re-ad the roceipt or rend1

.j-ndremn on fthe cheque plaintif! sa * s because he
cnuld netd rendif writing-MeIntosh liys beause plaintif! had
not his gass

W1i il] the evidenee before me, I have carefully reati
pnd flicerd h cases te whïch we were referreti by count-
uel for deffendiganits....

fReerecetoi North British R. W. Co. v. Wood, 18 Ct.
s. Cas (Rieffie> H. L. 27; Begv. Toroiito IL. W. Co., 6 0.

1 arn of opinion that ail the cases cited are distinguish-
Atble uipon the tacts. Plaintiff, in my opinion, did not under-
.tandl the situation, or that a complote release was being

aùjzed of him. Hie diti fot infenti to release defendants front
ail liability, if there was sueli liahiîlity. He intended te

gvoeept the $30 as offered by the insurance vonpanv as in-
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demnity for the 3 weeks' wages, and to that extent, and s
f ar as was under discussion, to, release bothi in)suirance COu
Iany and defendants. It would not be dIieit in very man
cases for the representative of an in0racecopany. t
being early alter an accident in commuica(tioni with an ji
jiured person, and by exprcssions of sympathy and offeir.
payment in lieu of wages, to get a receipt, purporting to i
ini fu, whieh the person giving it would flot iunderstani
he a complete release to either the insurers or insured-

1 do not express any opinion as to the pos-ition of d
fendants with the Canadian Casualty and Boiter Insuran
Comnpany. I do not say that defendants are at ail -r
judiced by what has taken place. It maY be that Wicke,
did not state to defendants fully and truly whiat had takq"
place between hîm and plaintif!. If derendants are pi
judiced, it may be by reason of Mclntosh not seeing WieckE,
alter the receipt of the cheque and after the receipt
plaîntiff's letter of 29th March, before hiandlimg over t-
proceeds of the cheque. Apparcntly MclInto.sh intenlde4
see him-else why dîd he wait until after plaiýitiff'S relu
to work before saying anything more to pla in tif!T?

The damages found are $250. There îs no reason
think, from the . . charge or from the questiOn or a
swer, that the jury took thé payment of $301 into conaij<
ation in fixing the amount, so that sum should be deduct
from. the $250.

Appeal allowed with costs, and judgment for plaintiff 1
$220 and costs.


