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PREFATORY NOTE.

The interest and utility of the study of

—

(
i ) the history and development of Roman law ;

(ii) the finished product as preserved in the Institutes

and the Digest and Code of the Emperor Justinian

(A.D. 534):-

(i) A most important chapter in the history of human

progress and civilization.

The Romans were the first people to develop a true

conception of private law, and construct a lo^-tcal and

complete lejjal system ;

(ii) In studying Roman law we are studying the common

law of Europe as well as the basal law of many British

colonies, such as Quebec, the Cape, etc.

The finished product has in itself great intrinsic

merit

:

(a) exact terminology and definition of legal conceptions

;

{fi} high analytical power ;

(y) wealth of legal principles.

International law was based by Grotius (1625) on

. the principles of the Roman law of nature.



SUGGESTED COURSE OF READING.

i ) Chapter 44 of Gibbon's Decline and Fall.

ii ) Historical Introduction 10 Movie's Instiluti-s of Justinian.

ill) Muirhead'» Roman Private I^w.

iv ) Historical IiiIrodn?tiontoSohm\ Insiituu-s(Ledlif's translation).

V ) Lease's Roman Privat»> l^w.

vi ) Sandar's Justinian.

vii) Sohm's Inslitutws (Ledlie's translation).

The student who wishes to Mtudy as a whole the Roman Private

Law, as contained in Justinian's Di)(est and Code, will find it set

forth discursively, but concisely, in Professor Roby's work on that

subject : (Cambridf^e University Press, igoi).





ROME AND LAW.
[R.>printi.iJ by permUsuin fr.^m ihe llarvard Law Review. Vol. XX.. .N\\ S].

The student of Roman law and its literature finds his subject
referred to in terms of the highest eulogy bv eminent writers. If,
however, he asks, what precisely did the Romans do to entitle them
to the name of the greatest juridical people of antiquitv ; what, if
atiythmg, did the Romans really initiate in the matter of law ? he
will not easily find a clear and specific answer to the question. In
the answer to that question, however, lies the true interest and value
of the history of Roman law. "

Perhaps it might be thought a sufficient re'plv to say that the
Romans were—as in fact they were—the first to perfect a completed
system of private law. I think, however, we mav go deeper than
that; and shall find that the true and great achievement of the
Romans, and what alone enabled them to perfect a completed system,
was that they were the first people who ever arrived at a correct
conception of private law. Doubtless the Greeks would have antici-
pated them in this, had the external circumstances of llroek lile, and
the composition of Iheir law courts, been favorable to the development
of a scientific conception and system of law. But, in fact, they were
not

;
and this field of intellectual achievement, at anv rate, Greece

had to leave for Rome to cultivate.
It is, then, my object in the present article lo maintain the follow-

ing proposition,—that the true interest of the studv of the history ofRoman law lies in this, that the Romans, through their national
practical intelligence, stimulated by external circumstances, and also
ultimately by the philosophical theory of a • law of nature ' as they
conceived il, developed a system of private law which did in fact
answer to the true nature of private law, and that thev were the first
people who did develop such a system. If this he so, then in the
history of Roman law we have an important chapter of the history
of human development

; the history of the growth to maturity of a
conception of the utmost value to the welfare of mankind ; the
history of a great step onward in the march of the human mind, vet
one which has been strangely neglected in professed histories' of
civilization.

' The true nature of private law ' is an expression which certainlv
demands explanation. By private law is here meant that portion 6(
the law of a State which deals, directly or indirectiv, with the mutual
relations and transactions of private individuafs'infer si: Ry the
true nature of private law is meant neither more nor less than the
nature which such private law would have if the legislator were
perfectly wise. If any justification is demanded for calling this the



' true nature' of private law, it is perhaps sufficient to appeal to the
view which the common use of languag-e supports, that the most
perfect development of anything Is a development in accordance with
its true nature, and that anything^ which derogates from the perfection
of such development is an infringement upon and interference with
its true nature. We need not go deeper and cite in support meta-
physical theories of the Stoic, or other philosophies, or appeal to
religious beliefs as to the divine ordering of the universe. Not, of
course, that it meant that any one can dogmatically assert what the
different rules of private law would be if the legislator were perfectly
wise, but only that it is possible to discern very clearly what the
general nature of private law would be in such a case.

It is surely clear that, in the first place, its rules and principles
* would be co-extensive with all the transactions and relations into
which men in society enter, permitting, and, so far as necessary,
regulating or restr;iining them, but ignoring none, except such as
public policy requires to be deliberately left outside the range of
legal cognizance. That is to say, all relations and transactions of
mankind whi h can be wisely dealt with at all by the legislator
should be within the purview of the law. In the second place, the
law should be as simple and natural as it may be without permitting
such a degree of looseness as unduly to facilitate fraud or mistake ;—that is to say, law should, so far as in this sense possible, recog-
nize the natural ways of doing business, and the natural ways of
entering into relations, whether business relations or other.—such
ways as people spontaneously adopt when not obliged to conform
to any express legal requirements. And if these should be the
characteristics of privnt^' law as properly conceived of, so also as
to the methods o( its development we may say with confidence
thijt the proper method is by a process of juridical analysis of the
transactions and relations of mankind, or, in other words, by the
discovery of the true nature of those transactions and relations from
a juridical point of view, with the object, that is, of bringing to light
the reciprocal rights and obligations between the parties to such
transactions and relations in the light of reason, justice, common
sense, and public policy. Private law should consist, in the main,'
of rules thus elicited for the governance and regulation of such
transactions and relations by the tribunals of the country, from
which other rules may be deduced by a process of ' ison and
analogy, and thus a completed system of law ultimatel) built up.
Now the Romans were the first people who attained to such a
conception of law. as distinguished from systems consisting mainly

' Some rules thert- will be which catinol be the result of any such juridk-al
analyKia, just as there are some actions which are neither moral nor immoral,
but simply unmoral. Such is the rule of the road so far as the law takes eojifj-

nizance of it ; or our Ie^'a1 rule that a will must have two witnesses, and not one
only or three. These are rules relatinjf to matters which it is better to rej^ulate
one way or another, but in the regulation of which no juridical question, strictly
speaking:, arises.

8



either of usages and customs, more or less arbitrarv or fortuitous

and implicated with religious ideas and superstitions, or of regula-

tions imposed at will by the legislator. And so says Sir Henry
Maine: 'The rigidity of primitive taw, arising chiefly from its earlv

association and identification with religion, has ch umJ down the

mass of the human race to those views of life and conduct which
they entertained at the time when their usages were hrst consolidated
into a systematic form. ... 1 know no reason why the law of the

Romans should be superior to the law of the Hindoos, unless the
theory of natural law had given it a type of excellence different from
the usual one.' *

In order, then, to show that the Romans did at rive at such a
conception of private law, and in briefest outline the process bv
which they did so, it is necessary in the first place to glance at the
legal condition of things as it presents itself to us in the earliest

period of Roman history. This period we may take as extending
from the foundation of the Republic, or from the supposed date of
the Twelve Tables, to the first quarter of the third century B.C.,
when Rome had completed the conquest of central :md southern
Italy, and before she had commenced the acquisition of those
provinces which afterwards composed the Roman Empire.

Now, it is no doubt true that at the earliest moment when the

light of history dawns upon the scene, the Romans showed in

matters of law a condition in advance of that reached by other
primitive people. One may point in illustration to the fact that

the predominance of the State over the gentes or the clan-groups
was apparently firmly established ; that the institution of private

ownership had been developed ; that ' the conventional language
of symbols ' had very largely disappeared, and given place in all

transactions regulated by law to a direct expression of the will of
the parties. But, on the other hand, we find a condition of things
still very archaic and indicating little or no conception of the

true nature of law. In the first place we sec that the law was
personal, not extending to 2II dwellers in Roman territory, but only

applying to Roman citizens and to such outlanders as might belong
to the favored communities to which by treaty the privileges of

Roman private law had been more or less widely extended, or who
might have had personal privilege extended to them in that respect.

In the second place, we see all that important branch of private
law which governs the family relations treated of in the most
primitive way, all the members of the family being le^* under the
despotic control of the head of the family, unable to e" iito any
private trans iction, whether marriage or any other, in lei. binding
fashion, save under his direction, or as his representatio'es, and
incapable of acquiring or owning property in their own right and on
their own behalf.

' Maine, Ancient Law, 1905 ed., 68.
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Then, as to the methods of the law for the carrying through
such transaction»i as the law did recognize, they were highly artificial
as distinguished from natural,—as distinguished, that is, from those
which people are likel\ to adopt if not interfered with by legal
regulation. Thus, if the Roman citizen wished to contract a
marriage in the methods then in vogue, he had to go through either
an elaborate religious ceremony or else a secular ceremony modelled
on a transaction of sale, for the carryit'g out of which the presence
of five witnesses was required, and that of a functionary known as
a scale-holder, who was in truth a survival ot the days when, the
medium of exchange being raw copper, a sale involved a weighing
out of the required quantity. If he wanted to make a sale of a
landed estate and the appurtenances, he h;.d to go through a similar
ceremony with the ' copper and the scales '

; while as lo personal
property generally, it is still moot-point how soon law recognized
at all absolute ownership in it, although when it did so, here at
least the simple method of delivery by the vendor of the goods,
accompanied by payniont by the purchaser, with the intention of
transferring the property, sufficed. So, too, if the Roman citizen
wished to make or receive a legally binding loan of money, the
inevitable copper and the scales had to be resorted to, followed by
the barbarous remedy of personal bondage, permitted to the creditor
against the debtor who was in default, in the absence of any
regulated ^system either of execution against property or of relief for
insolvent debtors. Again, if the purpose was to make a will, unless
in case of a soldier on active service—either it had to be done by
application to the legislative assembly—the ro»»Viflc«?w/a,—resulting
in something analogous to what we would call a private Act, or else
it had to take the form of a sale by the intending testator, with the
copper and the scales and with five witnesses, of his estate to a
friend, who on his decease woula be ultimately required, under the
provision of the Twelve Tables, to recognize the appointed heir or
heirs, against whom legatees and creditors could make their claims.
But no recognition of testamentary trusts was given by the law, we
are told, until the commencement of the Empire ; nor were trusts
in/er vims, which have so prominent a place in our own social and
legal arr.tngements, ever, it would seem, recognized among the
Romans. Again, if a citizen made no will and died intestate, the
claims oi affection and blood relationship were ruthlessly set aside
as against all who did not come within the agnatic circle, from
which were excluded all descendants in the female line, as well as
any son or grandson who had been emancipated by the intestate
from his paternal authority, and any daughter who had contracted
marriage in either of the ways above referred to.

And not only were the methods alone recognized by the law
highly artificial and ceremonious, they were also very restricted in
number. The evidence tenus to show that the law had no recognition



of such transactions as the simple contract of sale, or of hire, or
of deposit or pled|jfe, and that in fact, with two exceptions of very
limited application (namely, a formal- contract whereby one mi^ht
bind himself to provide a dowry for a daug'hter or granddaughter
on her marriage, or to be responsible as a surety for the fulfilment
by another of some undertaking^), the only juristic acts recognized
by the law, in the early period, were the sale by manciptttio (the
technical name of the transaction with the copper and the scales
above mentioned) and the contract of loan known as the nexum,
involving a like ceremony, and such applications of these methods
to transactions to which they in their origin had no reference,—such
as emancipation of children or of slaves, adoption, and the forms oi
marriage and wilt-making already referred to,—as the jurists were
able ingeniously to device. Especially we notice that there was no
recognition by the law in any true sense of a contract of agency
whereby one acting for another might render the latter liable to a
third party without being liable himself, a contract upon which so
much of the business of modern life depends.

And again, in the case of such obligations as the law did lend
binding force to, we read that the strictest interpretation, or what
was called strictum Jus, was applied. .As a man had spoken, so
was he held to be bound, and, so far as appears, there was but one
form of contract in respect to the enforcement ot which equitable
considerations were admitted, namely, the method of giving security
on property known as the mancipatio cum fiducia. And as regards
legal procedure, the forms of action were few in number, involved
the utmost technicalitj and ceremoniousness. and were conducted
in the rigidly technical and narrow spirit which characterizes legal
procedure oi an archaic type.

And while such were what one may call the positive institutions
of the law, there is also no indication of any recognition of the fact
that private law in its true nature consists not so much of rules
imposed from above, or by the tyranny of custom or of religion, as
of rules deduced by the process of analy>is and explication of human
transactions and relations above referred to. THi-s scarcely any
instances seem forthcoming of the law recognizing iir od obligations.
One apparent exception may be pointed to in the ' Tanty of quiet
possession accompanying sale by the copper and ti..; scales, but as
to that the most approved view now would seem to be that it was
not a case of i nplied warranty, but arose out of express words of
the vendor. For the rest, a recognition by the law of the obligation
of a guardian honestly to administer the estate of his ward would
seem to be almost the only example oi L'gal obligation arising out of
a relation of this kind.

The last two centuries and a half of the Republic, especially the
latter half of that period, unquestionably saw a notable develop-
ment and expansion of the law at Rome. We see some deliberate



recognition of the claims of equity and justice in modification of the
immemorial rules of the jus civile, or, as we might say, of the old

common law. Perhaps the most notable example is what is known
as the Publician edict, wherein were recognized the equitable claims
of a bona fide purchaser, even though there may have been technical

defects in the conveyance to him of the property purchased, and—as
against all but ihe true owner—even though his vendor had, in fact,

no title to the property sold. The same tendency operating upon
the old common law appears also at this period in the just modifica-

tion of the law of prescription, or usucupio, by requiring th^t one
sliould have become possessor bona fide, and as the result of some
legitimate transaction, such as sate or gift, if time was to run in his

favour and he was to acquire full legal ownership upon lapse of the

necessary period.

We see, too, at this time recognition of the natural claims of
blood relationship, in matters of succession to property, secured by
the praetorian institution of bininntm possessio, whereby, although the

prsetor could not by his edict transfer the legal inheritance from the

common law heir to another, yet he could and did put another, if

entitled by nearness of blood relationship, into possession of the

estate, and protect him in that possession, until by length of time
legal ownership had accrued to him, in defiance of many of the rigid

and narrow rules of agnatic succession. So, too, we see another
use of this bhuorum piissessio in the simplification of the law of wills

by the establishment of the prseto'-ian will, uhich required only the

presence of seven seals, and did not require evidence of the actual
carrying out of the ceremony of the copper and the scales, although
this prxtorian will did not apparently acquire validity as against tl^e

fits civile heir, if the lattar could prove defects in the accomp.myi;.^'

mancipatory ceremony, until an edict of Marcus Aurelius in the latter

part of the second century of our era. It was towards the clone of

the Republic, also, that Roman law, in the words of Sohm, "con-
trived to accomplish a veritable masterpiece of juristic ingenuity in

,'iscovering the notion of a collective person ; in clearly grasping,
and distingviishing from its members, the collective whole as the

ideal unity of the members bound together by the corporate con-
dition ; in raising the whole to the rank of a person (a juristic person,
namely) and in securing it a place in private law as an independent
subject of proprietaiy capacity standing on the same footing as other

private persons.''

But in the main it seems evident that the legal expansion of

Rome in this period is to be ascribed to the growth of a broader
system of law, alongside of the old common law, which was applic-

able not only to Roman citizens, but to all free men at Rome- It

seems agreed that this was in the main, in the first instance, a
recognition by the praetors of existing mercantile customs and

' Sohm, Institutes (Ledlie'.s translation), 3 ed. , 202.



methods, practically forced upon them by the increasing numbers
of alien traders and residents at Rome, which followed the ^real
expansion of commerce incident to the final defeat of Carthajre and
to the spread of Roman dominion over the lountries subsequentlv
constitul-ng her Mediterranean provinces. These mercantile usajjes
would ii.evitably be characterized by simplicity and by the readv
recognition of common equity and justice, bein^ the outjjrowth of
the ways which business men naturally adopt of doiii|j business.
The four contracts which became recojfnized durinjj this ^leriod as
legally obligatory upon the mere consent of the parlies to ihem,
contrary to all the traditions of the Roman law.— which regarded
such mere consent, unaccompanied by any formal ceremony or fixed
legal formula:, as mere nudum /V/r/«»M.—indicate on thi^'ir face the
probability that their recognition was the outcome of commercial
necessities. They were the contracts of sale, letting and hire.

partnership, and agency or mandate. The same may be said of the
four contracts re, that is, accompanied by the delivery of somef^iing,
which are believed to have first obtained legal recognition in this

epoch, namely, the mufuitm, or simple loan oi money without any
ceremony of the copp'ir and the scales, the comminiatum, or contract
oi gratuitous loan for use, the ifepositiim, or contract of gratuitous
deposit, and the contract of simple pledge by delivery over of
property with that obje:t.

To trade, also, it would seem probabli; that we may attribute
the establishment of what is known as the literal contract, whereby
entries in ledgers of receipts and disbursements, made with the
consent of the party debited, were held to constitute binding obliga-
tions ; and whereby by means oi cross entries th idvantages of
negotiability were secured at a time before the invention of what
we call negoti'ible instruments. Part of the advantages oi this

contract, moreover, lay in the fact that once formed it was strictt

Juris, or in other words the party liable was strictly held by it, and
could not plead, as against its enforcement, equitable considerations
existing before or arising after it.

On the other hand, all the other contracts above mentioned were
what were called boniBjidei contracts, or in other words their legal

enforcement was permitted only subject to alt proper considerations
of justice and equity as between the parties. It is obvious what an
opening this left for the legal recognition of implied obligations ; as
did also the principle of Roman law said to have been recognized in

this period that no one must be enriched at the cost of another's
injury. This establishment of bonte fidei actions marks a most im-
portant liberalization of the law, inasmuch as under the oldyVw civile

it is believed that there was only one contract which was in this

sense boncefidei, namely, the ntu,.;..'^uiio cumfiducia.

The characteristics, then, of this new system of law that had
grown up alongside of the old national common law at Rome, wert



(freater naturalness and simplicity, and more recognition of justice
and equity, as distinct Irom a spirit of ri^id technicaiitv, ceremonious,
ness, and artiticiality

; and we find indications of Roman lawyers
arrivniB at a generalization in respect of such tendencies and character,
istics in the fact thiit, apparently about the time of Cicero, a new
word came into vojfue to indicate this portion of the legal system
namely, • j,is grn/ium: or, as we mi(;ht sav, universal law '—Iname which indicates the recognition of the fact that the distinguish.
log fea'ure of this new law, available to all free men, was that it had
a certain universal character, as contrasted with a local, tribal
narrowly national character.

But the important thing for our present purpose is to notice that
in the mam this Jevelopment of law at Rome in a right and true
dir,;.iloii was not the result of any scienlinc thcorv- of what private
law should be, but rather the outcjme of circumstances, and of the
absolute necessity ol devising rules of law applicable to the Iran .

actions of trade and the affairs of the numerous transient or perma-
nent non.citizen residents at Rome. The prietors' edict is evidence
ot the way in which the Roman magistrates met the necessities of
the situation with the practical ability which characterized thein •

but law «,is still in its empirical sta,-.-, no.- was the prietors' edict
capable of fully meeting the necessities of legal development, anvmore than leifislation by parliamiiit would be in our own day. In
order thai the expansion and liberalizalion of the law should advance
uniformly toivarjs the building up of a perfect system, it was
necessary that some theory, or ideal, as to the true' nature of law
in general, ^hould establish itself, and this we shall now see was
destined in the fulness of time to com.- to pass.

This ideal was found, .-.pparently about the beginning of the
1- npire, in the Stoic conception of a law of nature, which the Roman
jurists adopted in their speculations, and applied to matters legal i

w-av 111 which the Stoics themselves had never done. The contributi
of the Stoics to legal studies • consisted more in the informing spirit
than in any definite conceptions which were borrowed.''

It is not necessary here to dilate at length upon the Stoic theory
ot a law of nature. .^t its basis was the belief that there is inherent
in the universe at large, and in each individual thing, whether
animate or inanimate, a certain nature, which, if allowed to take its
proper course, would ultimately lead to the attainment of a perfect
development ol each thing in its own order. This nature, it was
held, was essentially reasonable, its rules embodied the naturalis
ralio. and reasoning beings could, by exercise of their reason, find
out what its dictates were, and their dutv was faithfully to follow
them. And under this conception, as developed bv the jurists
not only is there such a nature of man, of animals, and of every
indridual physical thing,—there is also • a nature of every sort o't

' \V. W. Capes, Sloiei-sm, 239-340.
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cjntrait, action, and »o on. In each and all ot these • natures' an
ordinative eneru) and determinative rule are observable. These
are Its nutumlis ratio:

' In this conception as applied to lax theRoman jurists found an ideal, toward the perfect realization of
which in the actual law of the land thev steadilv pressed durinir
the classical period oi Roman law.

'

Now, tl- more we study this conception of a law of nature, as
applied to .>: transactions and re'ations of mankind on the juridical
plane, in the dry h^hl of modern reason, the more we are likelv
to come round to the view of Professor Holland, that laws o'f
nature, in this sense, are merely ' such of the received precepts of
morality relatinK to overt acts, and therefore capable of beini-
enforced by a political authority, as either are enforced bv such
authority, or are supposed to be fit so to be enforced.'' 'But if
the Roman jurists had so regarded it, or spoken of it, it would
assuredly never have borne the fruit it bore in the aevelopment of
law. Their position was by no means merelv that of superior per.
sons cnticuinB the law of the land from (he standpoint of theirown higher morality. If that had been all, their labours would
probably have been as ineffective as the criticisms of superior persons
are very apt to be. On the contrary, the jurists attributed, o-
pretended to attribute, an objective existence and realilv to their
law of nature. They looked upon it as a veritable lex, whose rules
were discoverable by reason, and when ..scovered had an inherent
authoritative force, and were in fact the truest and highest law
.And If such a view of the law of nature was indeed a misconception
we may at least say that it was the most beneficent misconception
which ever occupied the human mind, whether ue regard its effect
on the development of law, or the functions it discharged during the
middle ages, and as the basis of modern international law.

Moreover, it is to be observed that -he semi-official position of
the Roman certificated jurists, and th' >.t respntidendt which thev
po.-.sessed, and the authoritative fore, of their legal opinions when
produced before the >rf/;« to whoTi 1 awsuits were remitted bv
the praBtor, enabled them in large measure to secure the embodi.ment of their views in the actual law of the land. .As it has been
concisely expressed, ths bar gave the law to the bench at Rome,

' Muirhead, Private Law of Rome, i ed., j8i.
' Holland, Jurisprudence, lo ed., 30.

.Mr. Brvce, however, evidently thinks the Roman jurists knew very well thetrue state of Ihe case. "A modem precisian," he ,.,v», " miKht sav l*a h^Rom .,,s ouKh, ,0 have called il, „« \^ |.w of nafire.' bu. SlrSu iup ,1 eS

^ ZVZ' ""'^''^""''" °f » '»»•. » >»"» f"r ),w rather Ihan Ihe law "self

they would, had '.he distincl.mi been propounded to them, have repli.U Ihat thevknew what the cntic meanl. and had perceived it already
, but ihat thev were

TiTI? "[f "''l""'
""' "'"^•'' *"' "»>!"« » practical ekd in view wL^"

ju;r,p™den"V,T;",'5"'''"-'"''"'''™'
""""""'

'
"""•• ""••""' "'"°'>- ""'
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not the bench to the bar. », wi.h u,. The only objection to the
phrase i» that, »tPictK speaking:, Ihere wa» no bar and no bench.

rhe rsally important thuiK to notice, however, is that the prin-
ciple, of the law ol nature a» deduced by the Roman juri»t», andthe methods of its development in their hands, were entiielv inaccordance with the true conception of private law as abuve 'out-

lii' « '. """-'P''';" "f ""'"« "» > source of law,' sav,
Mr. Hryce, ound a solid ba^is for law in the reason and needs olmankind, and it softened the transition from the old to the new, fir,t
by developing: the inner meaning of the old rules while reiectini: their
form, extracting the kernel of reason from the nut of traditionand secondly, by appealing to the common sense and Reneral usnte
of mankind, embodied in the j„j grn/,;.m. as evidence that natureand utility were rc.lly one, the Hrst beinK the source of human
reason and the latter supplyinj; the ground on which reason
worked. A„d a,;ain, says the same writer. • SneakinR broadiv,
the law of nature represented to the Romans that which is confort^-
able to reason, to the best side of hum n nature, to an elevated
morality, to practical good sense, 1>. general convenience. It is
simple and rational, as opposed to that which is artificial or arbitrary,
t IS universal, as opposed to that which is local or national

It IS natu.al, not so much in the sense of belonging to men in their
primitive and uncultured condition, but rather as corresponding toand regulating their fullest and most perfect social development •-

communities, where they have ripened through the teachings ot

The characteristics of the speculative Roman >i nu'-r-'e asVoigt summarizes them, are its potential universal app itv to
all men. among all people, and in all ages, and its corr .dence
with the innate conviction of right ; and its leading prot itions,
the recognition of the claims of blood, the duty of failhl, ess to
engagements, the apportionment of advantage and disadv. -agegam and loss, according to the standard of equitv, and the supreml
acy ot the voluntatis ni/iii over words or forms.'

But airectly private law was conceived of as a system to be
developed by a process of reasoning working upon fundamental
principles of justice and common sense, and not as consisting merely
ol ancient customs and ceremonies, or of rules arbitrarily imposedby authority, a true conceptiou of law had been reached. Herein
lay what was indisputably true in the conception of a kx iiatura
lo conceive of lav/ in this way was the actual achievement of Rome,and when once this idea of law had been attained it was an ines-
timable addition to the thought of mankind. Many a chapter, littfe
creditable to the history of English law, would have been non-

' 2 Bryce. ibid., 156,
» 2 Bryce, ibid, 151-152.

ied^jSi-^aS..^**"™'"'
•"^' ^"'-3^3; ciled in Muirhead. Private law of Rome.
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exiMent if such a conception had at all times possessed the minds of
judges and of le({islators. Until Engtinh law had been delivered
from the technicalities and artificial loj-ic with which lawyers sur-
rounded the feudal land law. on the one hand, and from the methods
ol leRal administration known as forms of action on the other it was
impossible for it to be placed upon the basis, and developed alont
the lines on which law had been placed, and which law had attained
in the classical period of Roman jurisprudence. Now, however ifwe study our case law. it is clear that a process of development'
goinir on largely, if not altogether, in harmonv with the true co

nt IS

ception of priv,ite law as above unfolded. We have at Tast'a'ttarnTd
to the position to which the Roman jurists led the way.

e true meaning' of a passa);e
must have pu;:/led many

Thus we are able to understand th
in one of Sir Henry Maine's essavs which „.,,
a student. In his essay on Rom/in Law and i.eifaf Kducatlon.'he
says

: ' It IS not because our own jurisprudence and that of Rome
were onn- alike that they oucht to be studied loKether ; it is because
they »,// Ae alike. It is because all laws, however dissimilar in their
infancy, tend to resemble each other in their maturitv : and becausewe in hngland are slowly, and perhaps unconsciously ,and unwilliniflv,
but still steadily and certainly, accustominj; ourselves to the same
modes of legal thought, and to the same conceptions of legal
principle, to which the Roman jurisconsults had attained after
centuries of accumulated experience and unwearied cultivation."

The same idea is to be found expressed in clear and striking
hinguage by Sir Frederic Harrison in his articles on the English
School of Jurisprudence, published a good manv vears ago in the
forhnghlly Rme^: The present generation.' he says, -has wit-
nessed a really striking phenomenon. This is no less than the
re-annexat.on of the English lav on to the great body of principle,
of which the Roman la > is the basis and the framework. Hence-
forw-ard the insularity ol English w is a thing of the past. . . .hnghsh law has worked itself free om whole masses of those feudal
anomalies and accide-its which in the last century made it seem
something so monstrous and hopeless to men trained in the c^.il
law. It nei-er was at any time in so unmethodical a state as was
the law of France before the Code Napoleon, or the Roman law
in the time of Cicero. But now that much of the old confusion has
been cut away, it is seen that the bulk of the English law is entirely
comp.irable to, and in many respects in complete harmonv with, the
bulk of the civil law. The law relating to land, to buildings, and to
tne settlement of estates, and necessarily the law of succession and
wills, IS from political causes deeply stamped with the history of its
feudal origin. It is this startling and picturesque side of English
law which has hlled the lawyers of England and of the Continent
alike with the conviction that English law is a unique production of

in Ihe'^SSwe^f jj^.''
"*'' """"''' "' "" ^^^'^ '" ^'•''-^' Communities
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"the human mind. But this is merely the historical casings of our
law. Behind this feudal acL-ident, when we study it by n sound
analysts, it is seen the bulk of the English law, the whole law of
contract, the whole commercial law (and this is ever becoming more
and more the bulk of the civil law), really, as the old books said,
"runs on alt fours" with that modified and modernized form of the
law of Justinian which is the groundwork of the law of all civilized
Kurope.'

'

University of Toronto.
A. H. F. LEFROY. >?

' 31 Fortnifjhtly Revit-w 129.
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V?

HISTORY AND INSTITUTES OF ROMAN LAW.

Outline of the course of development of Roman Law
from the Twelve Tables -<B.C. 451) to Justinian's

Digest (A.D. 533-4).

FIRST PERIOD.

Regal Rome and its Institutions.

The iijfriatic family and patria potestas. (Adoplio,
Adrogatio, Tutela), The Clients. The Slaves.

The Gentes and Comitia Curiata. The Senate.
The Pontiffs. Ag-gr publicus. Ager privatus.

No law except customary law (jus moribus
constitutum) :

But this supplemented by ;
—

Fas—a conception of Divine law—the will of
the gods, enjoining, e.^., observance of
oaths, respect for human life, etc.

;

Bout mores—i.v., ordinary morality

(a) either moderating/wj, e.g., by restraining
exercise of patria potestas ;

{^) or supplementing it, e.^., enjoining dutiful

obedience and respect to superiors, and
fidelity to engagements.

Marriage by confarreatio. The will in Calatis
Comitiis and in procinctu. The position of
the plebeians.

Servius TuIIius and his reforms.

Local tribes. The Centuries. The private Judex.
The Court of the Centumviri. The Census,
Marriage by coemptio. Conveyance by Man-
cipium. Res mancipi. Contract of Nexum,

19



SECOND PERIOD.

B.C. 509. The establishment of the Republic.

W*. First secession of the Plebs. Appointment of
tribuni ptebis.

4r52, Appointmenl of Decemviri legibus scribundis.

The object of this measure, and the grievances of
the plebeians.

The Twelve Tables of the Law (B.C. 451-450).

General view of their contents and of the law at
this period.

Connubium ) ,. ^ , .- „
Commercium V ^"'"'"f'-y

of rights of Roman

Aero )

citizons.

Capitis deminutio : maxima, media, and minima.

Some special provisions of the Twelve Tables.

1. Succession of the nearest agnate.

2. Recognition of marriage by * usus.'

3- ' Three consecutive sales of the son by the father
releases the former from the patria potestas.'
Emancipatio.

4. * Words pronounced in the ceremonies of the
mancipium and nexum shall be law.' Leges
mancipi. Lex fiducite.

The will per aes et libram (by the copper and the
scales).

5. 'The testament of the father shall be law as to all

provisions concerning his property and the
tutelage thereof."

The heres in Roman law.

6. ' Possession for the period of two years in case of
land, of one year in connection with other
things shall vest the property.*

Usucapio, i.e., obtaining title by lapse of time.

7. Provisions as to nexal and judgment debtors.

8. Furtum manifestum and nee manifestum.

30
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The legis actiones. Their general character.

Legis action per sacratnentum (by way of wager).

Legis actio per judicis postulationem (by way of
demand for a judge).

Legis actio per manus injectionem (by way of
personal arrest).

Legis actio per pignoris capionem (by way of

distress).

Legis actio per condictionem (by way of notice to

appear before a magistrate).

Lex Sitia ; lex Calpurnia (dates uncertain).

' Condictio triticaria ' for recovery of a thing other
than money.

The verbal contract ' sponsio ' (stiputatio).

Judicial and quasi judicial procedure outside the

legis actiones. Cognitio. Decretum. Inter-

dictum.

B.C. **».

367.

366.

326.

300.

287.

286.

275.

Second secession of the plebs and overthrow of
the Decemvirate (The Valerio-Horatian laws.

The Comitia tributa).

Lex Canuleia (authorising intermarriage between
patricians and plebeians).

Military tribunes. Censors appointed (B.C. 443).

Lex Licinia restores consuls, and makes agrarian
reforms. Establishment of praetorship.

First plebeian consul.

Lex Poetilia abolishes right of summary imprison-
ment by creditors on breach of nexat contracts.

Jus Flavianum makes public the forms of procedure
and the calendar.

Lex Ogutnia opens pontificate to plebeians.

Third secession of the plebs.

Lex Hortensia makes plebiscita universally binding.

Defeat of Pyrrhus at Beneventum leaves Rome
supreme in centra) and southern Italy.



THIRD PERIOD.

B.C. 264.241. First Punic War.

First province (Sicily) founded B.C. J41.

B.C. 242. Institution of a Praetor peregrinus.
218.196. Second Punic Wiir.

214.205. The tllree Macedonian wars.

200. Tlie Jus /Elianum brings law within the knowledge
of th J laity.

190. Defeat of Antiochus of Syria.

1S0.146. Third Punic War.
Professional Jurists arise.

The development of the law.
Rigour of the jus civile modified by simpler ap''

more equitable rules. Growth of the jj,
gentium.

Lex .^Ibutia introducing the formulary system of
procedure [c. B.C. 247, Muirhead ; B.C. 130,
Sohm; B.C. 149.136 Girard|.

The jus honorarium, i.e., the law of the edicts of
the PrKtor (jus praetorium) and of the »diles.
Viva vox juris civilis.

The Publician edict introduces bonitary ownership
and the doctrine of bon4 fide possession.

The ' literal ' contract.

The four contracts Re.

The four consensual contracts.

Amendments of law of succession by the ' bonorum
possessio ' of the prsetors.

B.C. 90.89. The Social War.

48. Julian Insolvency -Act (cessio bonorum).

31. Battle of Actium and commencement of the Empire.

FOURTH PERIOD.

Application of the conception of a ' law of nature '

to private law.

The patented j^'ists and the jus respondendi.
M. Antistius Labeo and Ateius Capito give rise to

the rival schools of Proculians and Sabinians.



^l;

The jus naturale and its characteristics and leading
propositions :

—

1. potential universal applicability to all men,
2. among all people,

3. and in all ages
;

4. correspondence with the innate conviction of right ;

5. recognition of the claims of bland
;

6. duty of faithfulness to engagements
;

7. apportionment of advantage and disadvantage,
gain or loss according to the standard of
equity

;

8. supremacy of the voluntatis ratio over the words
or form in which the voluntas is manifested.

A.D. *. 1-ex /Elia Sentia regulating manumission of slaves.

9. Lex Julia et Pappia Popptea establishes law of
' Cdduca,' i.e.

, legacies lapsing from unmarried
or childless legatees.

19. Lex Junia Norbana establishes among enfranchised
slaves the condition known asjunian Latinity.

A.D. 117.222. Hadrian to Alexander Severus.
131. Hadrian consolidates the Edict.

Maturity of Roman jurisprudence. Succession of
great jurists

: Salvius Julianas, Pomponius,
Gaius, Papinian, Ulpian, Paulus, Modestinus.

214. Caracalla confers citizenship on all free subjects of
the Empire.

The development ot the law

:

The jus militare and ' ca.strense peculium,' i.e.,
recognition of soldier's rights in what he
acquires when on service, notwithstanding
patria potestas.

Disappearance of ' tutela mulierum,' i.e., the per-
petual wardship of women.

Recognition of testamentary trusts (Bdei-commissa)
and of codicils {temp. Augusti).

Development of formulary procedure under the
leges Juliae judiciariie.
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284.

The prevalence of home fidei judicia, i.e., the

disposition of legal disputes on equitable
principles,

Actiones utiles, i.e., rights of action of the jus civile
adapted to cases not properly within them.

Actiones in factum, i.e., actions devised for pro-
tection of rights unknown to the jus civile.

Procedure extra i-rdinem, i.e., outside the usual
course.

Prsetorian interdicts, and ' in integrum restitutio,'
i.e., restoration of parties to their original
rights in proper cases.

Accession of Emperor Diocletian, and inauguration
of despotism of an oriental character.

FIFTH PERIOD.

Period of Codlflcatlon.

A.D. 320. State recognition of ChristiKnity by Constantine.

Influence of Christianity on the law.

The colonatus, or servitude of the glebe.

Abandonment of the formulary system.

426. Theodosian and Valentinian 'law of citations,'
recognizing as authoritative writings of certain
jurists only.

A.D. 438. Theodosian Code.

600-515. Romano-Barbarian Codes.

533.4. Justinian's Digest, Code, and Institutes.
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OUTLINE OF THE INSTITl'TES.

BOOK I.

Ulpian's definiti' .is :

—

(i) "Justice is the constant and perpetual wish to
render everyone his due."

(ii) "Jurisprudence is the knowlidge ot things divine
and human

; the science of the just and unjust.'

(iii)
" The maxims of the law are these : to live honestly,

to hurt no one, to give everyone his due.'

Some preliminary divisions of law :^

(i) Publicum Jus.

(ii) Privatum Jus

(tf) naturalia prscepta.

(*) priecepta gentium.

(r) prsecepta civilia.

Main divisions of private law :

(
i ) The law of Persons.

(ii) The law of Things.

(iii) The law of .-Xctions.

The Law of Persons.
.

Of slaves, and freedmen. Modes of manumitting
slaves. The rights of patrons.

Divisions of freeborn citizens into (a) those who
are dependent (alieni juris : in potestate ; in
manu

i in manciple)
; and («) those who are

independent (sui juris).

The patria potestas. Marriage. Arrogation.
Adoption. Emancipation. Guardianship
(tutela).

"^

Capitis deminutio, i.e., loss or change of status
(maxima, minor, and minima).

Curatorship of children over fourteen, and of
madmen and spendthrifts.
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BOOK II.

The Law of Things.

Various divisions of things :

—

(i) In p;itrimonio, i.e., the objects of prtviite
property

;

(ii) Extra patrimonium. i.e., not the objects of
private property :

—

(i) communia omnium ;

(2) publica
;

(3) res universitatis
;

(4) res nullius {in bonis) :

—

\a) res sacrs
;

{b) res relig-iosx
;

(r) res sancta
;

(i
) Corporeal (qua tangi possunt).

(ii) Incorporeal (quae in jure consistunt).

(i ^ '.es sing-ulae.

(ii) Universitates rerum.

Natural modes of acquiring 'dominium,' i.e.,
property in individdal things (res singula)

:

( i ) occupatio
;

(ii
) accessio

;

(i) rerum nullius:

—

(«) natural increment {e.^., offspring- of •

animals, or produce of land, owned
by you)

;

{b) alluvio
;

(c) Island rising: in a river
;

(rf) dereliction of river bed :

(2) rerum alienarum

{a) adjunct!

o

(a) inasdificatio
.

(P) pUntatio et satio.

(iii) confusio and commixtio.

(iv) specificatio
;

(v) traditio (delivery).

26
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B.C. 4-0.

A.U. 62.

A.D. 73.

Modes of acquiring individual thinifs under the ius
civile ;

—

'

(i) usucapio, i.e., acquisition by reason of lonjr
possession

;

Possession a necessary element of usucapion.
txipeHer with bona fides, and bonus titulus.
The Koman law of legal possession, as dis-
tinguished from mere detention.

(ii) donatio (gift) : {a) mortis causfl
; (i) inter

VIVOS (including propter nuptias).

Rights by one man over the property of another
(jurainrealiena)t.^.,servitudes(easements):—

(i ) PriEdial servitudes

(") L-rban
;

(«) Rural,

(ii) Personal servitudes

right of using andill) Usufruct, i.e.

taking fruits
;

(A) Usus, i.e., right of using only.

.Modes of acquisition of property in an aggregate
of things (per universitatem) :

—

(i) By inheritance

(«) L'nder a will
;

{b) On intestacy.

The making of wills. Jus tripertitum. Military
privileges. The disinherison of children. The
institution of an heir or heirs (heres). Pupillary
substitution, i.e., making an heir for an infant
child in case latter dies before puberty.

Undutiful wills (inofliciosa testamenta). Legacies
and fideicommissa. Codicils.

Lex Falcidia secures to the heres a fourth part of
the estate notwithstanding legacies.

Gifts of inheritance by way of fideicommissa.

S. C. Trebellianum gives to and against the fidei-
commissarius the same actions as if he were
the heres.

S. C. Pegasianum extends the principle of the lex
Falcidia to fideicommissa.
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A.D. 168.

178.

Obligations.

BOOK III.

The rules of intestate succession.
Sui hcredes, i.e. , heirs by their own righl. Agnates.

Persons placed in the class of sui heredes, or
of agnates, hy pratorian law and imperial
constitutions, e.f., emancipated children;
descendants from females, etc. Cognates.
Bonoriim possessio of prcetors.

Reforms of Justinian. Succession in case of
freedmen.

S. C. Tertullianum permits mother to succeed to
children.

S. C. Orphitianum permits children to succeed to
mother.

(ii) Universal succession by adrogation, i.e., ••yc-
ceeding to the estate of one sui juris by reason
of having adopted him.

' A tie of law, by which we are so constrained that
of necessity we must render something accord-
ing to the law of our State': 'a right to
require another to do something which is
reducible to a money value ' : —

( i ) Obligationes ex contractu.

All legally eiiforcihie contracts in Roman law
either (i) formal, depending for their validity
on compliance with certain formalities

; or
(u) ' formless,' but depending on the presence
of some causa civilis.

The classes of contract mentioned in the Institutes
are :

—

(«) Re, grounded on delivery of some-
thing, i.e., on pa.st-performance :

—

(i) loan for consumption (mutuum)

;

(2) loan for use (commodatum)
;

(3) deposit ;

(4) pledge :

{*) Verbis, i.e., by spoken words (stipu-
latio).

Contracts by sureties (fidei-jussores).
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A.n. 4tt.

*f

c. B.C. 28«.

S. C. Vclleianum forbids women to hind themselves
ait liuretieH.

(c) Lttteris, /.?., by written entry. Cau-
tiones,

(i/) Consensu, i.e., by mere agreement :—

(I) sale (emptio-venditio)

;

(1) letting and hirin(; (locatio-con-
ductio

;

(,ll partni-iship (societas)
;

(4) at^ency (mandatuml.

( ii
) Obtij^ationes quasi ex L-ontractu

f'.,tr., the obligations between parties one
ol whom has, without any contract so to
do, attended to the other's affairs in his
absence (nesotiorum gestor) ; or the
liability of heres to lefratee, or ot guardian
lo ward.

How obli(,'ati.>n5 are dissolved. Contrarius actus.
Novatio'.i.

BOOK IV.

(iil Obligationes ex delicto: i.e., remedial rights
and liabilities arising from wrongs recognised
as .such under the old civil legislation:—

(«) theft (furtum) = • the fraudulent deal-
ing with a thing itself, or with its
use or its possession.' Kurtum mani-
festum and furtum nee manifestum

;

(*) robbery with violence (vi bona rapfa)
;

(r) unlawful damage (damnum)
;

Lex Aquilia establishes actionsfor unlawful damage.

(rf) Outrage or affront (injuria).

(iv) Obligationes quasi ex delicto; e.f., liability
of an employer for wrongful acts of his servant
or agent within the sphere of his employment.
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The Law of Actions.

Divisions of actions :

A.—(i ) actions in r^m, i.e., not founded on any kind
of 'obliffatio ;

'

(ii) actions in personam, i.e., ag^ainst one or
tieverat between whom nnd the plaintiff there
is an ' ohli^atio :

'

B. — (
i ) actions founded on the jus civile or on particular

t.-iws
;

(ii) pr;«torian actions

(fl) in rem, e.g:,

Serviana
;

actio Publiciana, actio

{6) in personam, e.g-., de pecuniA con-
stituta ; de peculio ; de peculio et in

rem verso
;

(c) penal actions :

C.—(i
) actiones strict! Juris, i.e., where equitable con-

considerations are not admissible.

(ii) actiones bonae fidei, where equitable considera-
tions are admissable

e.jr., cases where liabilities ;i'is, i om trans;i;.Uons
entered into by one who is ,mder the powei
of another (in allenil potestate), e.g:, with the
manager of a shop (actiones institorise) or the
captain of a ship (actiones exercitoriie}

:

D.—actiones arbitrariie ;

E.—noxal actions.

Defences in actions (exceptiones). Further plead-
in^'s.

Criminal Law and Public Prosecutions (publica judicia).
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GLOSSARY.'
Actio, the riKht of ^uinjc in ih.- Courts for what i^ Jiu- lo ..no. .\Uo, prih.t-dmirs.

or a form of prtHt-dure, for tht- vnlonfmcnt of -.uih riKht,
Actio arbitraria, an actio in whi.h lh*- formui,, dir.vl.d Ih.- /«</,-.r. if hv fouri,! ih.-

p.ainlilT>. claim valid, .lo m;tk.- iin onlt-r ih;n th.- dt-f.-nUant should mak.-amendH to Iho pi;., liff, at thf H;mii* timo tixinj; ihc sum that ntidt-r all th.-
Circumstancen (h,- ,l, lundant oukHi to pa^ to Ih.' plaintiff in ..ts.- h.- should
fail lo make amends as or-dcri-d.

Adoptio, adoption i-t (he transfer of a person from thv f>.>t,-sfm of ...i,- m.iii lo that
ofamither.

.4rf«»»/(« (arroifation). the oldest form of adoption, apt»li.ab!.. onlv in adoption
o» pcrsiMis lui Juris. Itrijfinally it took pla.v nrid.-r the san.lio.. of the
ponlifex, and m the nimiliu rnriulu, as an ,u-t of lej.'islation.

Affnati, kinsmen related through males kinsnnn, as It «ere, on the fath<T s side.
Bonorum pi>sxessi<i, ' [vssession of >fOi)ds,' /..•., the [os.essioii ()t lli,- est.ile of a

dtveased |>erson.

Caput, full lej^al statu-*. Included thre
family rixhts. The loss of the first

third, involved respectivel\, mii.xiinn, mii/iu, or nihiinut n
CoempHo, a eeremony of marriage as thouKh In inuina; purch,
CagHitiu, a summary proceeding or en4uiry before -; mriKistrate.
Condicliii, the jfeneral term for a personal action. /.,.. an .i.tion atitnsl

more persons in which the plaintiff alleges that sol.^ethin^' outfht' lo h.
to or done lor him.

Can/arr,-atio, a religious marriai,e ceremonv.
Ct/mmeniuM, the ri^ht to transact business aicordiriir to

of the rules of Kofliaii law.

Cunnuhium, the rinhi lo
potesta.s over issue.

Fi.iunn, trust or confidence. l..x fidun.xe, a prov ision acco.np.-.nvinK a man,
lion, or.ibodym^ ;; trust k>r rt .onveyaiice c»f the property in a eertaiii c

Formula -= the written issue or matter for deeision reinitled
prKtor to \\\ejudex.

Furtum, theft
: see p. ^5. Furtum iti,o,if,:stii»i ^ theft where the tliief is cam

in the act.

i-li-rnents. freedom.

iitract a full le^a) 1

lili/eiiship, atid
I n-spect iif I he
uufio riipitis.

rtnd unde: ihe protection

'. f;i\'"*s' rise to p,ilri,i

ripa-

,byl

I'Kht

;
used of one man erecting; a building upon the propertv

Intrdificatiii, building; c

of another.

Intetdictum, an order made by the Prjetor ordennjj or forbiddin»f somethinif to
be done.

Judex = the jur)man or arbiter to whom cases were remitted for decision by the
prajtor. hor many centuries onlv a senator could be selected as a. ixtdex
but towards the end of the Republic the class from whom // ^.Vv,v miL-hl In-
selected was enlarged.

Jus iriperlitum, literally = the threefold rijjKt or law : used to indicate a form of
wdl m use under later Roman law, which had a Ihrecfold ori^fin, restinjr, ]„
part, on rules, in that regard, of (n) the old jus civile, (A) the nra;lor s edict
{,c) imperial legislation.

ifJT (i) a statute, {2) a special provision or condition accoinpanvin^ a i

or nexum.

Mancipium, mancipaiia, a ceremonv w herebv ownership was - .nsferred (man
capere), necessary in the case 'ol certain thin^js {res mo p ).

ripati<^

1 1 hai
i hi \<i maJe in this lik>.n.-ir) of s»>mo of tht- Jclinili

Law
; I London : Su.vl and Maswdl. iSyyl.



.Wanus, the le^^iil power of huMhand over wife (a word originally uned, i( would
appear, to indicnte full lejtal properly or power of any kind over a thing).

Morfis causa, dfintiliii mortis causii, a gift made on ari-ount of, or in the prospect

of. supposed approai-hing death of the giver.

.S'exum, originally the generie temi for a sale by the v'opper iind scales (per as et

lihram). Afterwards confined to signify a contract by the like ceremony for

repaymeiii of a loan. Connected with a word meaning ' to hind.' .\V;rt = those

bound by a I'ontract of this kind.

Patria pittestas, Ihe rights enjoyed by the head of a Roman family [fxilir/nmilias]

over his le^^itimate children.

Peculium, properly which ihe owner of a slave allowed ihe latter lo treat as

though his own. Arih i/e perulio ft in rrin verso, an aition against the owner
of a slave, upon an obligation incurred by the latter, for recovery to the

extent of the slaves pfiuHuni and of any profit accrued to the owner.

f'ecunia ttins/itufii, money appointed to be paid. Pactum de mnstitiito, an
agreement whereby one became a surety for the payment of the debt of

another, in consideration of the creditor forbearing to sue.

PrtKinclu, a will in protinrtu /tirtuiii means a will made on the eve of battle,

literally when thi' soldiers were girded U|> (pmrinrti) for fight.

Kt's a/if'iij, a thing belonging li> another.

Ttitela, guardianship : the public and unpaid duty imposed by the civil law on
one or more penfons of managing the affairs and removing the legal in-

capacities of a person siti /uri.' under the age of puberty.

C'fiiversitas (
i
) a corjjorate body. Pfx uniz'frsitatis, corporate property ; (_j) the

totality or aggregate of rights and duties inhering in any individual man,
and passing to another as a whole al once [univirsitas juris). The chiet

example is inheritance. Opposed to r^s singulte, particular things or aggre-
gates of things.

L'suSt use, usage. Marriage by usus = marriage resulting from length of co-

habitation. Also usus, a kind of personal scr\'itude over property, see p. J.i

supra.






