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ORDER OF APPOINTMENT ‘
(Extract from the Minutes of Proceedings of the Senate for 20th March, 1950.)

On motion of the Honourable Senator Roebuck, seconded by the Honour-
able Senator Kinley, it was—

Ordered, That a Special Committee be appointed to consider and report
on the subject of Human Rights and Fundamental Freedoms, what they are
and how they may be protected and preserved, and what action, if any, can
or should be taken to assure such rights to all persons in Canada, and that for
greater certainty, but not so as to restrict the generality of the foregoing, that
the Committee give consideration to the following draft articles:

Article 1
Everyone has the right to life, liberty and the security of person.

Article 2
No one shall be held in slavery or servitude; slavery and the slave trade

~shall be prohibited in all their forms.

Article 3

No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.

Article J
Everyone has the right to recognition throughout Canada as a person
before the law.
Article 5
All are equal before the law and are entitled without any diserimination
to equal protection of the law.
- Article 6
Everyone has the right to an effective remedy by the competent national

tribunals for acts violating the fundamental rights granted him by the Con-
stitution or by law.

Article 7
(1) No person shall be subjected to arbitrary arrest, detention or exile.
(2) Any person ‘who is arrested or detained shall be promptly informed

of the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

Article 8
Every ‘person who is deprived of his liberty by arrest or detention shall
have an effective remedy in the nature of habeas corpus by which the lawful-

ness of his detention shall be decided speedily by a Court and his release ordered
if the detention is not lawful.

Article 9
.. Everyone is entitled in full equality to a fair and public hearing by an
md_eper.ldent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him. i
61056—13 y



Article 10

(1) Everyone charged with a penal offence has the right to be presumed

_innocent until proved guilty according to law in a public trial at which he
has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act

or omission. which did not constitute a penal offence under national or inter-

national law, at the time when it was committed. Nor shall a heavier penalty -

be imposed than the one that was applicable at the time the penal offence
was committed. :

Article 11

No one shall be subjected to arbitrary interference with his privacy, family,

home or correspondence, nor to atfacks upon his honour and reputation. Every-
one has the right to the protection of the law against such interference or
attacks.

\) Article 12

Everyone legally resident in Canada has the right to freedom of movement
and residence within the country, and the right to leave and return to Canada.

Article 13

(1) Men and women of adult age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full consent
of the intending spouses.

~ (3) The family is the natural and fundamental group unit of society and is
entitled to protection by society and state.

Article 14

(1) Everyone has the right to own property alone as well as in association
with others.

(2) No one shall be arbitrarily deprived of his property.

Article 15

~ Everyone has the right to freedom of thought, conscience and religion; this
- right includes freedom to change his religion or belief, and freedom, either

alone or in community with others, and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

Article 16

~ Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of frontiers.

Article 17

(1) Everyone has the right to freedom of peaceful assembly and association.
(2) No one may be compelled to belong to an association.

Article 18

(1) Everyone has the right to take part in the Government of the country
directly or through freely chosen representatives. :

Akt
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(2) Every one has the right of equal access to public service in the country.

(3) The will of the people shall be the basis of the authority of Govern-
ment; this will shall be expressed in periodic and genuine election which shall
be by universal and equal suffrage and shall be held by secret vote.

149. Every person is entitled to all the rights and freedoms herein set
forth without distinetion of any kind such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth
or other status. .

150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior
Court of the province in which the violation occurred.

151, The above articles shall not be deemed to abridge or exclude any
rights or freedoms to which any person is otherwise entitled.

That the said Committee be composed of the Honourable Senators Baird,
David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Klnlev, Petten,
Reid, Roebuck Ross, Turgeon Vaillancourt and W ood

That the said Committee shall have authority to send for persons, papers
and records. \

ArTesT: L. C. Moyer,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS
Tuespay, 25th April, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to
consider and report upon the subject of Human Rights and Fundamental
Freedoms met this day at 10.30 A.M.

Present: The Henourable Senators Roebuck, Chairman; Baird, David,
Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, Reid, and Turgeon,—12.

The official reporters of the Senate were in attendance.

Professor F. R. Scott, of the Faculty of Law, McGill University, Montreal,
Quebee, Messrs. King Gordon and K. Das, of the United Nations Division
.of Human Rights, and Mr. A. J. Pick of the Department of External Affairs,
Ottawa, were present.

Mr. King Gordon read to the Committee a brief entitled ‘“The United
Nations and Human Rights” ‘and was subsequently questioned thereon.

Professor Scott read to the Committee a brief on human rights and
fundamental freedoms, and was questioned by Members of the Committee.

At one P.M. the Committee adjourned until Wednesday, April 26, 1950,
at 10.30 a.m.

JAMES H. JOHNSTONE,
Clerk of the Committee.






MINUTES OF EVIDENCE

THE SENATE
Orrawa, Tuespay, April 25, 1950.

The special committee appointed to consider and report on the subject
of Human Rights and Fundamental Freedoms met this day at 10.30 a.m.

Hon. Mr. RoeBuck in the Chair.

The CHamrMmaN: Gentlemen, other than our organization meeting this is
the first assembly of the Committee on Human Rights and Fundamental
Freedoms. When we met for organization purposes I expressed the opinion,
evidently very prematurely, without the necessary knowledge and thought,
that we could probably wind up these meetings in four sessions, and we set
dates for four sessions. Well, in the interval my office has been a correspondance
factory, and I have found interest in the work that we are doing expressed from
Halifax to Vancouver. The, four meetings filled up in a very short time, not
with private individuals but with representatives of great organizations. As
chairman, I took the liberty to make arrangements for two more meetings,
on the 2nd and 3rd of May, and I hope that you gentlemen of the committee
will approve of my action in that. Those meetings filled up and I then found
it necessary to make precautions by engaging the room and the staff for two
more meetings, for the 9th and 10th of May. It may be that we can conclude
our hearings at that time, but it may be that we shall not, when a larger
proportion of our public becomes aware that this committee is sitting, for
evidently the interest taken in it is very deep and by thousands of people all
over Canada.

We have a very fine program prepared for this morning. The United
Nations have honoured us by sending us representatives of their Division of
Human Rights. Mr. John Humphrey, Director of that division, who has been
unable. to come here himself, has written me a letter, from which I should like
to read one paragraph into the record:

May I repeat that I regret very much that it will not be possible
for me to appear before the committee. As a Canadian it would have
been a unique privilege for me to give evidence before the Senate Com-
mittee on a matter in which I have an intense interest not only as an
individual but as Director of the United Nations Division of Human
Rights. .

But Mr. Humphrey assured me that while he could not come himself he
would send a delegate of the Human Rights Division, who he said would be
well briefed, and in consequence we have with us today Mr, King Gordon,
of that Division of the United Nations, together with Mr. K. Das, who has
been with that Division of the United Nations for quite a number of years
and has made a most intensive study of the constitution of states, the provisions
that you will find in the resolution, and so on.

We are also honoured and favoured this morning with the presence
of Professor F. R. Scott, of the Law Faculty of MecGill University. As an
eminent lawyer and teacher he has made an intensive study of this particular
problem, and besides has published—I should restrain myself, perhaps, from
using the superlative, but I was going to say the best document that I have

1
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seen on the subject in Canada. However, I will say that it is one of the
" best things that I have ever read in connection with human rights, and it con-
tains a vast field of information.

Now, if you agree, gentlemen, I will call Mr. Gordon. Naturally, we
shall open up with a statement from the United Nations, because the resolution
that brought the committee into being plagiarized the declaration of the United
Nations, in the drawing of which both these representatives from the United
Nations had a large hand. Before Mr. Gordon begins, I should also point out
that Mr. Pick, of our own Department of External Affairs, is present to do
the courtesies, so far as Mr. Gordon and Mr. Das are concerned, and to express
the interest of that department in the work of the United Nations.

Mr. Kin¢ Gorpon: Mr. Chairman and gentlemen of this distinguished
committee, before I begin my statement I wish to extend the regrets of Mr.
John P. Humphrey, Director of the United Nations Division of Human Rights,
who was invited by the Special Committee to appear before them. Mr.
Humphrey, unfortunately, had to leave last Saturday to attend a Conference
of the Sub-Commission on Freedom of Information which was being held in
Montevideo, Uruguay. To Mr. Humphrey’s regrets I would add my own that
the Committee is deprived of the pleasure of hearing one who has played so
active and important a part in the planning and operation of the United Nations
Human Rights program.

I am before you in the place of my Director and I am honoured to have
this opportunity of appearing before an important Committee of the Canadian
Senate. As an officer of the United Nations, I am at your disposal to provide to
the best of my ability what information you may require from me on the work
of the United Nations in the field of human rights. It is perhaps not necessary to
remind you that while, as a Canadian I am particularly happy to be asked to
give testimony before a Senate committee, I am here not primarily as a Canadian
igu’}o1 as an international official. My testimony, I know, will be considered in that
1ght.

1. Human Rights and the Charter

Just five years ago to-day, the representatives of forty-nine nations met
together in San Francisco to found the organization now known as the United
Nations. The war was still going on in Europe and in the Pacific. The toll of
war was in everybody’s mind, although the full cost was not to be known for many
months. And in the minds of all delegates was the determination not only that
the organization they were founding must save succeeding generations from the
scourge of war but that it must devise the means to assist the peoples of the world
to greater freedom, greater security, greater well-being. Victory was assured
and the military threat of Nazism and Fascism had been practically destroyed.
But the positive aims of the peace had still to be clearly formulated and realized.

One of these important aims had to do with the promotion of human rights
and fundamental freedoms. Now this aim originated in the deep aspirations of
people everywhere who had lived in or had been influenced by the on-going
tradition of political and social democracy. But it sprang up with new fervor
in response to the gross violations of human rights practised by Nazis and
Fascists. The war on the Allied side was a struggle against a power and a
philosophy that sanctioned and even encouraged wrongs to the individual, it was
a struggle for the re-establishment and the promotion of a decent way of life.
This urgent concern over human rights, rooted in the deepest instincts of peoples
everywhere, was reflected in the war pronouncements of the Allied leaders, in the
Atlantic Charter, in the Four Freedoms message of President Roosevelt, in other
great declarations of war aims.

Curiously enough, in the early draft of the United Nations Charter drawn up
at the Dumbarton Oaks Conference, the reference to human rights and funda-
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mental freedoms was underplayed. The Dumbarton Oaks proposals which came
before the San Francisco Conference had but one mention of human rights. And
this defect had to be remedied.

The San Francisco Conference was much more than a conference of states-
men, of representatives of governments. It was a conference at which the will
of peoples found expression. High officials of states still at war were very close
to their peoples, were very much aware of the hopes and sufferings and aspirations
of their peoples. Unofficial, non-governmental organizations, present at San
Francisco, carried the wishes of millions of ordinary people into the very com-
mittee rooms where the character of the new world organization was being
determined. Certain Latin American delegations wished to have a Declaration
of Rights attached to the Charter. These were some of the factors accounting
for the strong emphasis given to human rights in the United Nations Charter as
it finally emerged. The United Nations program of human rights therefore,
does not belong in the dream-world of avant garde visionaries: it was the response
at the official intergovernmental level to the insistent demands of the peoples of
the world. It reflected the mature appreciation of the kind of world called for
by the sacrifices of war. It was the Right Honourable W. L. Mackenzie King,
then Prime Minister and head of the Canadian delegation who said at San
Francisco: “It is ours to help to bring into being a world community in which
social security and human welfare will become part of the inheritance of
mankind.” i

Through the Charter of the United Nations the human-rights motif runs
like a red thread. Reference to basie rights and fundamental freedoms are made
in no less than seven articles. The Preamble notes the determination of the
peoples of the United Nations “to reaffirm faith in fundamental human rights,
in the equal dignity and worth of the human person, in the equal rights of men
and women of nations large and small”. In Article 1 the Charter defines as
one of the purposes of the United Nations “to achieve international co-operation
in solving international problems of an economic, social, cultural, or humanitarian
character, and in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language, or
religion.” Other Articles cite the promotion of human rights as among the
functions of the General Assembly, the Economic and Social Council, and the
Trusteeship Council. A Human Rights Commission is the only Commission
specifically mentioned in the Charter. And in two Articles, Articles 55 and 56,
the member States signatories of the Charter pledge themselves “to take joint
and separate action in co-operation with the organization” for the achievement
of certain purposes, one of which is “to promote universal respect for, and
observance of, human rights and fundamental freedoms for all without distinetion
as to race, sex, language or religion.”

At San Francisco, then, the Charter of the United Nations underlined the
promotion of human rights as one of the important concerns of the newly-formed
United Nations. It provided a mandate for the human-rights program which
subsequently took form. And as signatories to the Charter, the member nations
pledged themselves to carry out that program through joint and separate action.

2. The Universal Declaration of Human Rights

I should like to move ahead in history about three and a half years, from
that spring day in San Francisco in 1945 to a winter night in Paris in 1948.
It was the 10th of December and in the big assembly hall in the Palais de
Chaillot a roll-call vote was being taken on a document which had been prepag‘ed
for United Nations approval. That document was the Universal Declaration
of Human Rights. When the votes were tallied, it was found that of the 58
nations represented at the third General Assembly, 48 had voted their approval
of the Declaration, none had voted against it, eight had abstained, two were
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absent. The Universal Declaration of Human Rights had been adopted by
the world’s most important political organ without one single dissenting vote.

Hon. Mr. Tureeon: Did Russia join in?

Mr. Kine Goroox: Russia abstained; Russia and the rest of the Slav group
abstained.

Hon. Mr. Duruis: Including Poland?
Mr. Kine Goroon: Including Poland. I think that is correct.

It was a remarkable achievement, remarkable when one studies the docu-
ment, remarkable indeed when one traces its stormy history in the process of
its creation. Three years of discussion, proposals and counter-proposals drafting
committees, sub-committees, the Human Rights Commission, the KEconomie
Council and finally the General Assembly itself. And in the Social Committee
of that Paris Assembly, article-by-article, almost word-by-word the text was
reviewed and revised in 85 long meetings. The document that emerged showed
the influence of the differing cultures, the differing social and political philosophies
of the nations that comprised the world organization. It reflected the bills of
rights and articles covering human rights of the constitutions of many states.

Incidentally, I want to leave with the committee a basic document which
played some part in the early stages of the discussion in the drafting of the
universal declaration. This is the basic secretariat text of the declaration,
documented with references to the national constitutions and bills of rights
taken from a great many nations. That document I shall leave with you. It
1s a rather long document. It might be useful to you in later study. It reflected
the personal contributions of distinguished international jurists, the constructive
proposals of many non-governmental organizations. But above all, it reflected
the painstaking work of the scores, if not hundreds of men and women who,
working on committees and commissions, had come to the conclusion that the
common standards of human rights which united the peoples of the world were
more important than the differences in interpretation and expression that divided
them. The Universal Declaration emerged as a notable achievement in the
parliamentary process of hotly-contested debate, proposals and concessions,
restatement and redefinition, and ultimate agreement. The spirit of compromise
made the achievement possible, but the compromises were not compromises in
substance or in principle but rather compromises of formula and phrase.

It is worthwhile pausing a moment to consider this great document. For we
have to know what it is in order to appreciate what impact it is likely to have—
in fact, already has had—on the history of our time. The Declaration in its
very preamble enunciates certain great principles which provide the moral and
practical basis for its thirty articles. “Recognition of the inherent dignity and
of the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice, and peace in the world.” This is the solid ground
on which the whole Declaration stands. But then comes the reminder of acts
committed in our own time. “Disregard and contempt for human rights have
resulted in barbarous acts which have outraged the conscience of mankind.” And
then a reaffirmation of the hopes of mankind that found expression in the United
Nations itself: “The advent of a world in which human beings shall enjoy freedom
of speech and belief and freedom from want and fear has been proclaimed as the
highest aspiration of the common people.” Reference to the rule of law as a
protection against tyranny, to the development of friendly relations among
nations and then the reminder that the peoples of the United Nations have in the
Charter reaffirmed their faith in fundamental human rights and have pledged
themselves to their promotion. At the close of the Preamble is the assertion
that a common understanding of these rights and freedoms is of the greatest
importance for the full realization of this pledge. The Declaration is thus
linked closely to the solemn commitments—those commitments expressed in

Articles 55 and 56 of the Charter—undertaken by the nations who signed the
Charter. :
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The Declaration clearly eninciates in its first 21 artieles all the traditional
personal rights or political liberties: the.right to life, liberty and security of
person; the right to equal treatment before the law; to fair trial; to freedom
from arbitrary interference with one’s privacy, family, home, correspondence; to
freedom of movement; to a nationality; to marry and to found a family; to
own property; to freedom of theught, conscience and religion; to freedom of
opinion and expression; to peaceful assembly and association; to take part in
the government of one’s country directly or through chosen representatives; to
periodic and genuine elections by universal  and equal suffrage. All these
traditional personal rights or politieal liberties are clearly set forth.

And the Declaration also defines the more recently recognized social and
economic rights: the right to social security; the right to work; to free choice
of employment; to just and favourable conditions of work and to protection
against unemployment; to equal pay for equal work to just and fair remunera-
tion; to form and join trade unions; to rest and leisure; to an adequate standard
of living; to education; to participate in the cultural life of the community. It is
a balanced, realistic, yet forward-looking statement of a philosophy of human
conduct which reflects the needs and spirit of the twentieth century, not the
needs and spirit of any one group or class or even any one nation but of all men
and women everywhere, whatever their race, language or religion, their political
opinion or their social origin.

In the preamble, the Universal Declaration is proclaimed as “a common
standard of achievement for all peoples and all nations, to the end that every
individual and every organ of society, keeping this Declaration constantly in
mind shall strive by teaching and education to promote respect for these rights
and freedoms and by progressive measures, national and international to secure
their universal and effective recognition and observance, both among the peoples
of member States themselves and among the peoples of territories under their
jurisdiction.”

By teaching and education to promote respect for these rights and freedoms;
by progressive measures, national and international, to secure their universal
and effective recognition and observance—this is the two-fold imperative that
flows from the action taken by 48 nations that December night in 1948.

Nor have the nations, collectively and individually been tardy in their
response. The very night the Universal Declaration was adopted, the General
Assembly passed a resolution which recommended that governments of member
States use “every means within their power to publicize the text of the
Declaration and cause it to be disseminated, displayed, read and expounded
principally in schools and other educational institutions, without distinction
based on the political status of countries or territories.”

The CuamrMAN: That is what we are doing today, Mr. Gordon.

Mr. Goroon: That is right. _

The CuamrMAN: If we are not doing anything else, we are doing that.

In the same resolution, the Secretary-General of the United Nations was
requested “to have this Declaration widely disseminated and, to that end, to
publish and distribute texts, not only in the official languages, but also, using
every means at his disposal in all languages possible.” The Specialized Agencies
and non-governmental organizations were invited “to do their utmost to bring
this Declaration to the attention of their members.”

Efforts to implement this resolution began immediately and have con-
tinued without abatement up to the present time. Official texts of the Declaration
have been prepared and disseminated in no less than thirty-three languages.
Sixteen governments aided in the preparation of texts in languages other than
the five official languages of the United Nations. Reports to the United Nations
and UNESCO indicate that official government action with regard to the use
of the Declaration -in educational systems was taken in thirty-one countries.
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UNESCO has been particularly active in enéouraging the teaching of the
principles of the Declaration in schools, educational, and community organiza-
tions. UNESCO’s human rights exhibit at the time of the UNESCO Conference
in Paris attracted wide interest. Through the combined effort of the United
Nations and UNESCO, Human Rights Day was observed on December 10, in
no less than 42 countries.

The Secretary-General, through the facilities of the Secretariat, discharged
his obligation by the publication of pamphlets, the preparation and distribution
of posters, films, film-strips, photo-features, and discussion guides, and through
the broadeasting of special radio and television programs.

Thus, in many ways and through many channels, have the principles of the
Deelaration been brought into the lives and thoughts of peoples throughout the
world. And it should be noted in 'passing, that great emphasis has been placed
on the importance of bringing the news of the Declaration to the children and
youth of the world for whom the rights and freedoms as set forth in the great
document are something more than a dream or an ideal.

‘There is one question which is sometimes asked and to which a clear answer
should be given. That question is: “What authority does the Universal Declara-
tion possess?” And to that question I would unhesitatingly give the answer:
“The moral and political authority of the Declaration eannot be over-estimated.”

The moral authority of the Declaration springs from the very nature of the
document, from the manner in which it was prepared, from the adherence which
has already been given to it. It has moral and political force because it is an
act of the world’s most important political organ, because it is the synthesis of
opmions and contributions of many thousands of people of different races,
nationalities, religious and political opinions, because of the votes cast in its
favour by 48 governments, because not a single vote was cast against it, because
of the stature of some of its prineipal contributors—like Mrs. Roosevelt, who
from the first has been Chairman of the Commission on Human Rights—because
of the unofficial support it has received from churches, private organizations, and

individuals all over the world, because of the character and authority of the
principles enunciated in it.

Hon. Mr. Davip: May 1 interrupt? You say here that, “because of the votes
cast in favour of 48 governments.” Were there any abstentions?

MT.'GORDON: Yes, sir. There were eight abstentions and two absentees
at the time of the vote. There are the reasons for the ‘moral and political
authority of the Universal Deelaration.

But we needn’t stop here. For the authority of the Declaration has demon-
strated in many actions at the international and . national level. Along with
the Charter of the United Nations, the Universal Declaration has been ecited
n a numbex: <_)f important United Nations resolutions.

Ol}r Division, by the way, has prepared a synopsis of the important
resolutions of the main organs of the United Nations in which the Charter and
the Declaration, either of them or both, have been cited, and I shall be very
pleased to leave that synopsis with the committee.

Let me name but a few. It was cited in a resolution passed at the third
General Assembly which dealt with the treatment of people of Indian origin
n the Union of South Africa. It was cited in a resolution passed by the same
session that was concerned with the Soviet wives of citizens of other nationalities.
In the: fourth session of the General Assembly, the Declaration was cited in
th_e fampus Essent.lals of Peace resolution, in a resolution dealing with dis-
criminations practlsec_l by certain states against immigrating labour, and in
a resolution concerning educational advancement in trust territories. The

Deqlaration was also mentioned in certain resolutions of the Economic and
Social Council and the Trusteeship Council.




HUMAN RIGHTS . 7

It may, perhaps, be worth pointing out that in a number of cases th:
Declaration appeared to be given equal authority with the Charter itself as
a moral basis of United Nations decisions. In cases where violations of human
rights were charged sometimes the Charter was cited alone-—this was the
general practice before the adoption of the Declaration; sometimes both Charter
and Declaration wére cited; sometimes the Declaration was cited alone.

There is another group of interesting cases which, perhaps with greater
emphasis, underline the authority which the Declaration has achieved in
just one year and four months since its adoption. In a number of new national
constitutions and international statutes and agreements, the principles, and
sometimes the very language and text of the Declaration, have been incorporated.
: For example, there is an appendix attached to the Statute of the Netherlands-
Indonesian Union, the new state in the formation of which the United Nations
played a significant part. The appendix, consisting of 19 articles, enumerates
the fundamental rights and freedoms recognized by the partners in the union.
The articles correspond fairly closely to those of the Declaration: in some
cases the language is identical.

Then there is the resolution of the Consultative Assembly of the Couneil
of Europe which recommends the Committee of Ministers “to cause a draft
convention to be drawn up as early as possible providing a collective guarantee,
and designed to ensure the effective enjoyment by all persons residing within
their territories of the rights and fundamental freedoms referred to in the
Universal Declaration of Human Rights”. The rights enumerated are for the
most part drawn from the first twenty-one articles of the Declaration but
the “Freedom to unite in Trade Unions” is derived from Article 23 of the
Declaration.

In the Statute of Jerusalem, recently drafted by the Trusteeship Couneil,
Article 9 sets forth many of the rights and freedoms proclaimed in the Universal
Declaration. For the most part the rights and freedoms listed are taken from
the first twenty-one Articles of the Declaration. But an omnibus paragraph
1s included which refers to the economic and social provisions mentioned in the
latter part of the Declaration. This paragraph reads: “All persons, as members
of society: have the right to social security and are entitled to the realization,
through national efforts and international cooperation and, in accordance with.
the organization and resources of the City, of the economic, social and cultural
rights indispensable for their dignity and the free development of their per-
_ sonalities.” It is worthy of note that, “without prejudice to the preceding
paragraphs” the Universal Declaration of Human Rights is to be accepted
as a standard of achievement for the ecity.

In another action of the Trusteeship Council, human rights provisions
were written into the Trust Agreement for the former Italian colony of
Somaliland. The provisions reflect the basic principles and the scope of the
Universal Declaration and Article 10 of the agreement specifically states:

“The Administering Authority accepts as a standard of achievement for
the Territory the Universal Declaration of Human Rights adopted by the
General Assembly of the United Nations on 10 December 1948.”

. And now in this Committee of the Canadian Senate, it is surely of great
significance to note in regard to the draft articles which are before you for
your consideration that at least 16 of the proposed 18 have been taken directly
from the text of the Universal Declaration.

All this is evidence of the moral and political weight of the Universal
Decla.r'ation—-its effect on decisions taken by the world’s most important political
body, its impact on the new statutes and constitutions that are being drawn up
or nations, international territories, and regional associations, its impact on
the thinking of men and women throughout the world, on the policy of agencies
of information and on organizations that are engaged in the promotion of
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human rights at the community level. When we consider the demonstrated
moral and political authority of the Declaration, its actual influence on the
history of our time, the question of its legal binding force becomes somewhat
academic.

We now must consider the human rights program of the United Nations
subsequent to the adoption of the Universal Declaration and, to a large extent,
gaining impetus from the new commitments implicit in the Declaration.
I should like to recall that the Preamble to the Declaration speaks of progres-
sive national and international measures to secure the universal and effective
recognition and observance of human rights.

At the second session of the Commission on Human Rights in the winter

of 1947 it was decided that the International Bill of Rights which the Commission
was instructed to draft should have three parts: a Universal Declaration, a
Convention or Covenant of Human Rights, and Measures of Implementation.
After the adoption of the Declaration, the Commission on Human Rights gave
top priority to the drafting of an International Covenant of Rights and to the
preparation of measures of implementation. The Covenant when adopted and
ratified will take the form of an international treaty carrying precise legal
obligations.
' At the fifth session of the Human Rights Commission which took place last
summer, the main topic under consideration was the draft of a Covenant and
proposed measures of implementation. The draft which received tentative
approval consisted of twenty-six articles. It is divided into three parts. Part I
(Preamble and Articles 1 to 4) contains general introductory principles. Part IT
(Articles 5 to 22) is the substantive part of the document. Part ITT (Articles
23 to 26) deals with questions of signature, ratification, amendment and the
coming into force of the Covenant. This draft was circulated among Member
States for their comments. There were also circulated certain proposals for
additional articles dealing with economic and social rights and certain other
proposals on measures of implementation.

Comments have been received from twelve governments.  Most of these are
contained in working documents now before the sixth session of the Commission.

The CraammMman: Was Canada included in the twelve Governments which
gave comments?

Mr. Gorbon: I do not think so. I do not believe Canada submitted any
comments.

Mr. Pick: No, they did not.

The Cuamman: There may be good reasons for it, but we are always

la(.px(iious to know whether Canada is standing out in front in matters of this
ind.

Mr. Gorbon: There are three working documents, actually: One, on the
replies to the articles on the covenant and the additional proposals; the second,
on the matter of implementation; and the third, a special comment from the
Government, of Australia. These three are now before the Commission and are
being used as the basis of their present discussion in bringing about a revision
of the charter, and I shall leave the text of these documents with the committee.
A study of these documents together with the amendments and additional
proposals before the Commission, together with the text of the draft Covenant
itself will indicate what kind of a document is developing. The Commission at
its present sixth session has adopted some eleven articles in first reading. These
articles cover such rights as fair trial; protection against torture, slavery,
arbitrary arrest, imprisonment for debt; liberty of movement; recognition as a
person; protection of alien residents against illegal expulsion; protection against
eriminal charges based on ex post facto law. It should be noted that even after
the Commission has completed work on the Covenant in its present draft it will
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have to decide whether it should be enlarged to include articles covering some of
the social and economic rights as proposed by Australia and the Soviet Union.
The decision of the last session was to confine the Covenant to the political and
civil rights covered by the first 21 articles of the Declaration.

The CramrMaN: It is interesting to note that the Soviet Union has made
suggestions on human rights. What were they?

Mr. Goroox: They have been very active, I think, both in the drafting
of the declaration and in the drafting of the charter, in pressing for recogni-
tion of this group of rights which we roughly eall social and economic rights—
the right to social security, the right to work, protection against unemployment

and ill health, and so on. This group of rights has been pressed quite strongly
by the Soviet Union.

Hon. Mr. Davip: But did the Soviet Union not protest against the right
of the freedom of work?
Mr. Goroon: In which way, sir?
Hon. Mr. Davip: The rights of trade unions were denied by them.
Mr. Gorrvox: I think, sir, that perhaps their interpretation of what is
- eant by the freedom of trade unions is different, as it is in a number of other
cases, from the interpretation by the Western nations; but the Soviet Union
have certainly held out for the rights of trade unions and against the violation
of trade union rights. '

Hon Mr. Davip: Did ‘they not object also to the liberty of the workman
to choose his own employment?

Mr. Gorbox: I do not reeall that they did, but I will ask Mr. Das if he has
any recollection of that.

Mr. Das: No, I cannot recall that they did.

Hon. Mr. Davip: You know that in Russia workmen have not the right

to work where they wish, but they must work where the state orders them
to work.

Mzr. GorpoN: I do not recall that that question was raised in the Commission.

However, the Commission has had a great many sessions and I have not attended
all of them.
. But there are also very important decisions to be reached on the question of
Implementation. The first of these is: Who has the right to appeal or petition
against alleged infringements of human rights in violation of the Covenant? And
the second question is: To what body shall appeals be brought?

The right of appeal or petition was given considerable attention by the fifth
Session of the Commisdion without any conclusive decisions being taken except
for the recognition of the right of appeal of states. The question will be re-opened
In the present session. And a choice will have to be made between three possi-
bilities: (1) the right of appeal is open to individuals; (2) the right of appeal is
open to non-governmental organizations, either all of them or a selected list; or
(3) the right of appeal is open only to states.

As to the body primarily charged with implementation, here too there is wide

ilerence of opinion. For example, the Commission has before it an Australian
Proposal for an International Court of Human Rights. There are also proposals
for the establishment of ad hoc or permanent human rights committees to be
selected from panels of experts. Certain states have been opposed to any machin-
€ry of implementation. .
It will be seen that the work on the Covenant of Human Rights is still at
AN nconclusive stage. The working timetable calls for the completion of the
. aft Covenant and Measures of Implementation in time for consideration at the

session of the General Assembly in September. There is much work to be
610562 :
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done, but many are hopeful that the timetable can be held. When it reaches the
Assembly the Covenant will receive the same careful serutiny and perhaps revi-
sion as the Universal Declaration at the Paris Assembly. After adoption it will
be open for signature and ratification. It is only fair, I think, to point out to
members of this committee that it may be some time before the Covenant has
received sufficient ratifications to bring it into force.

Hon. Mr. Davip: Mr. Gordon, may I ask you about something that you
referred to in the third last paragraph that you have read from your brief? There
you refer to the right of appeal by states. What is that right of appeal? The
human rights that we are discussing apply, evidently, to individuals. How would
the state appeal in favour of one individual or a group of individuals?

Mr. Gorpon: It would work in this particular way. Supposing violation of
human rights were charged in a certain state. That could be brought before
whatever body is set up to deal with it. .

Hon, Mr. Davip: Violation of human rights by a state?

Mr. Gorpbon: Yes, or by anybody, but it would have to be brought to the
notice of the United Nations body by a state and not by an individual or an
organization. The issue is, who has the right of appeal or of objection? Have
only states that right, or have individuals or bodies? By a very close vote last
time it was decided that only states have the right, but that is subject to further
discussion.

Hon. Mr. Davip: If a group of individuals claimed they were suffering
because of non-recognition of their rights of freedoms, they naturally would
appeal to their own state. But supposing the state rejected the claim, what would
be the procedure for the individuals then? :

Mr. Gorpon: If the right of appeal were confined to states the individuals

would have no right of appeal unless they could get some other state to present

their case.

The Cramrman: South Africa is a good illustration. On every possible
occasion India complains that the rights of Indian nationals in South Africa are
not being recognized by the South African Government. I suppose in that
instance India could appeal to the United Nations on behalf of Indian nationals
resident in South Africa.

Mr. Gorpon: That is right.

Hon, Mr. Duruis: What power would the United Nations have to enforce
any decision?

Mr. Gorpon: That, sir, involves the second part of this question of imple-
mentation. That is, what kind of body will be established to hear appeals, and
what power will that body have? A number of proposals have been made in
that eonnection. Originally Australia proposed a rather elaborate charter for
setting up an international court of human rights. Some thirty articles defined
how this court would be constituted and what appeals it would hear and what

action it could take. I understand that Australia has withdrawn that proposal -

and that a more modest proposal is being put forward by the United States with
the backing of the United Kingdom. It would have an ad hoc committee of
human rights drawn from a panel of experts which would be called into being
when a case of violation arose, and this committee would take some action in
the particular case. That is one of these matters still before this commission.

Hon. Mr. Dupruis: But up to now no sanctions have been provided?
~ Mr. Gorpox: No.

Hon. Mr. Davip: So it would be a tribunal resembling the Hague, to which
the states have the right to appeal when their state rights are violated. Supposing

|
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_ the tribunal rendered a decision, how could it be imposed upon the state which
was found to have been guilty of violation? Do you not think that a court with-
out sanctions is worth nothing?

Mr. Gorbon: I would not say it is worth nothing.

Mr. Davip: Well, I will change that to say that it is worth very little.

Mr. Gorvon: The powers of this particular body, whether it is to be a court
or a committee, are not yet defined and are the subject of discussion.

Hon. Mr. Davip: And we are only having a discussion here. There is
another point I should like to mention. All these convenants on human rights
have to be ratified by parliament, and I should like to know how this will be
done. Will they be included in the constitution or will they be the subject
of special laws? If they are the subject of special laws tthey may be changed
at any time.

Mr. Gornon: I understand the Bill of Rights would have the same binding
force as other international convenants or treaties. If I am not mistaken, it is
a kind of treaty, but I say that subject to correction, for I am not an expert
on international law.

Hon. Mr. Davip: As I say, we are simply having a discussion here. Now,
whatever the laws of states may be as to human rights and freedoms, do you not
think that their value will depend upon the schools and the families of the
various countries? If respect for the rights of others is not taught in the schools
and families, no law will do much to advance human rights.

Mr. Gorpox: Expressing my own personal opinion, I would say that I very
largely agree with you, but I think that is true as to all law, whether national
or international. T think you must have a very close interchange between the
moral standards which permeate your community, the educational standards
which prevail in your community, and the customary behaviour in the com-
munity and the law in the community. If there is a large lag between the
moral beliefs of a community and the®law of that community, the law will be
evaded or annulled. On the other hand, the existence of law of this kind
does tend to draw up the moral standards and intelligence of the community
to new levels. So I should say that the law acts as a floor for community action
and understanding and moral concepts, and also has a tendency to pull them
up towards higher objectives. But I think there must never be too wide a gap

etween the law and public opinion, or the law will collapse.

Hon. Mr. Davip: There have never been so many laws against crime in the
world as there are today, and never before have there been so many crimes
committed.
~ Mr. Gorvox: I think the emphasis on the teaching of the declaration under-
lines just what you have been saying, sir.

Hon. Mr. Davip: As a matter of fact, would you take this convenant of
hlllr;an rights as a form of education, if T may so put it, of the peoples of the
world?

Mr. Gorpon: I think that is one of the most important values.
Hon. Mr. Davip: It is an educational document?

M;‘. Gorpox: T think the declaration is, but I think it is also having these
edupt}t»lonal effects which I have been speaking about, in influencing international
€c1sions and being expressed in various constitutions. '

5. United Nations Activity in Specific Fields of Human Rights

. . Meanwhile, the Universal Declaration continues to exert its ex_traordinary
Influence. And nowhere has this influence been more evident than in the work
61056—2}
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of a number of committees, commissions and sub-commissions assigned to specifie
problems in the field of human rights.

Before 1 describe briefly some of this aetivity I would recall that even
before the passage of the Universal Declaration two important Conventions had
been adopted which were to have a significant bearing on the protection of human
rights. The Convention on Genocide was adopted by the Paris Assembly and has
been opened for ratification. The other Convention covering the International
Transmission of News and the Right of Correction has been adopted but is not
yet open for signature pending the final adoption of a Freedom of Information
Convention.

An Ad Hoc Committee on Statelessness and Refugees, under the Chairman-
ship of Mr. Leslie Chance of Canada has prepared a draft convention for the
protection of refugees and other .stateless persons. e

An Ad Hoc Committee on Slavery has just completed its preliminary work
in planning a new assault against the remaining manifestations of slavery and
similar practices.

The Economic and Social Council has given serious consideration to charges
of forced labour and has inspired action by the International Labour Organization
in creating a Fact-Finding and Conciliation Commission in the interest of
protecting trade union rights.

A Sub-Commission for the Prevention of Diserimination and the Protection
of Minorities has discussed new ways of combating discrimination and has
prepared a draft article on diserimination for the Covenant. The Sub-Com-
mission has also advanced in its task of defining the term “minorities” and the
protection of their rights.

The Commission on the Status of Women has been active in pressing for
the improved social, economic and political status of women throughout the
world. During the last two years women have gained the franchise for example,
in Belgium, Chile, Hungary, Syria and Indonesia.

The Sub-Commission on Freedom af Information and the Press, with a
renewed mandate from the General Assembly and enlarged terms of reference
continues its efforts to study methods of removing obstacles to the free flow of
information and increase the availability of news to the peoples of the world.

I have tried to set forth in brief compass the human rights program of
the United Nations, a program based firmly on the Charter, reinforced
immeasurably by the Universal Declaration, issuing out into diversified
endeavours to enlarge the actual range of human rights and freedoms. Tt is a
program in which all Member Nations have played an important part and will
we trust continue to do so. :

It has always been realized that the promotion and the protection of human
rights calls for close co-operation between national and international bodies.
The action taken by international bodies strengthens the hands of those who in
their own nations are anxious to promote human well-being and secure wider
liberties. But it is also true, that action taken at the international level,
whether it be through Declaration, or Convention, through pledge or resolution,
becomes increasingly effective when it finds new expression in measures put into
force by nations, or states, or local communities. I may say it is a source of
great satisfaction to those of us in the permanent service of the United Nations
to see this distinguished legislative body in Canada giving serious consideration
to the question of human rights and fundamental freedoms, “what they are and
how they may be protected and preserved, and what action if any, can or should -
be taken to assure such rights to all persons in Canada.”

Hon. Mr. Davin: Very good.

- The CuaRMAN: Splendid, sir.

Hon. Mr. Dupuis: You said that there were forty-eight nations who signed
the covenant.
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Mr. Gorvon: Who voted in favour of the declaration.

Hon. Mr. Duruis: Was Canada included in the forty-eight nations?
~ Mr. Gorpox: Yes, indeed, sir.

Hon. Mr. Dupuis: Who represented Canada then?

Mr. Gorbon: Mr. Pearson, I believe, headed the delegation at that time.

The CrARMAN: Did not Mr. Ilsley have something to do with it?

Hon. Mr. Davip: Yes.

Mr. Gorbox: Not at that particular stage. If I recall, Mr. Ilsley was not
at the Paris convention. This was adopted at the Paris assembly in 1948.

Hon. Mr. Duruis: Was there not any declaration at that time by the repre-
sentatives of Canada that they had no jurisdiction to sign that?

Hon. Mr. Davip: Yes.

Hon. Mr. Duruis: Because the jurisdietion over property and civil rights
belongs to the provinces.

Mr. Goroox: There was an explanation of the voting. I am sure the
representative of the Department of External Affairs has got information as to
the nature of Canada’s intervention. There was an abstention in the committee
vote, and a later affirmative vote, when it came before plenary session, with an

explanation, I think, of the federal character of Canada’s constitution. Is that
correct?

Mr. Alfred Pick: Quite correct. I have not brought any documents with
me today because I was not expecting to testify. You probably receive our
monthly bulletin of the Department of External Affairs. If you look at the
1ssue for January, 1949, the immediate issue after the vote was taken in Paris,
You will notice that, following the text of the universal declaration, is the text
of a statement that Mr. Pearson made explaining that some aspects of human

si‘ghts as set forth in the declaration were within the provincial field of juris-
lction.

Hon. Mr. Dupuis: I do not mean that I am here to defend the provinces,
but we have the British North America Act, and so long as there is this clause
n it, that property and civil rights belong to the provinces, their jurisdiction
must be recognized.

The Cuamrmax: Well, Senator, I think Mr. Scott will attack that phase of
the matter.

Hon. Mr. Dupuis: I have read the interesting document of Mr. Scott.

The CuamMaN: And he is here. I have no doubt the representative of
our External Affairs Department, when he appears on the 2nd or 3rd of May,
will deal very fully with that, will you not?

Mr. Pick: Well, we are at your service. We certainly considered that was
One aspect of the matter.

Hon. Mr. Davip: But, taking the question of Senator Dupuis, I read the
Splendid article of Professor Scott—it is a beautiful article and it is worth being
read and re-read—I do not know if it would not be possible, Mr. Chairman,
When it comes to the matter of civil property, so that there will be no encroach-
ment, on the British North America Act and the rights of the provinces, that
Your article should be drafted in such a way that the autonomy of the provinces
‘ shall be acknowledged therein.

The CramMan: Oh, yes.
Hon. Mr. Davip: I am satisfied that it would be easy to do that.

b The CrarMAN: Let us leave it there, Senator, for a few minutes, until we
€ar Mr. Scott. That is his subject above all.



14 SPECIAL JOINT COMMITTEE

Hon. Mr. Davip: I did not know he was here or I would not have made so
many comments! ’

The Cuamman: I suppose that every senator here, if he were given the
task of writing our report, would feel that that would be one of the first things
that would jump into his mind, to deal with that problem. Now let us confine
ourselves at the moment, if you will, to this United Nations document that we
have here. Let us take not more than five or ten minutes more to elucidate that.
If there are any questions now with regard either to what Canada did, or about
this wonderful brief that we have just heard, let us have them.

Hon. Mr. Davip: I understand that the attitude of Canada was first, in
~committee, to reserve its declaration, or its affirmative vote, and then, in general
assembly, to vote in the affirmative. Is that right?

Mr. Gorpon: That is correct, sir.

Hon. Mr. Davin: Without any restrictions?

Mr. Goroon: Yes. 3

Hon. Mr. Davip: Without any restrictions?

Mr. Gorpon: Well, you have to realize that it is a declaration which, as
you read in the preamble, sets a standard of achievement. The binding part
of that preamble is of a general character. It binds states to work, through
national and international action, to promote human rights, so I think perhaps
you have to distinguish between the treaty character of that covenant and the
standards of achievement as set in the declaration, even though the declaration,
- as it turned out, developed enormous moral and political authority. But there
is a difference between taking a stand on the covenant or convention which is
in the form of a treaty, and voting affirmatively for the declaration.

Hon. Mr. Davip: Is it not possible also that in such a case I, for instance,
would vote in favour of the covenant as presented as applying to the world at
large, reserving to myself when I make my declaration of human rights and
freedoms in my own constitution to make whatever restrictions my law imposes?

The Cuamrvan: Canada did that very thing. Mr. Gordon, have you got
any comments to make with regard to the resolution that forms the basis of this
inquiry? You have got the resolution that we passed?

Mr. Goroon: Yes.

The CuaamrMAN: And are there any useful comments you can make on that
resolution? That is really what we are here to study.

Mr. Gorpoxn: Well, I do not think, Mr. Chairman, that as an international
official I should be placed in a position of advising in a particular Canadian
problem. I must say personally the resolution impressed me very much. It
would naturally impress me because it is based so largely on the declaration,
but I think that the working of it out within the Canadian context and within
the Canadian constitutional frame-up is certainly the duty of this body and
its Canadian advisers, and that it is not for an international official to advise
in that respect. ¢

Hon. Mr. Davip: You can see that the chairman wanted to know what you
thought of the drafting of the resolution. As he is the author he is very glad of
your appreciation! ]

The CaarMAN: Oh, no: it was not altogether pride of authorship.

~Hon. Mr. Duruis: Was there any Asiatic or African nation among those
nations who sat down there to pass this universal declaration?
. Mr. Gorpon: Oh, yes, indeed.

Hon. Mr. Dupuis: India? China?

Mr. GorpoxN: Yes. India, China, Burma, the Philippines.

Hon. Mr. Davip: Arabia?
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Mr. Goroon: Yes.

Mr. Pick: Saudi Arabia abstained.

Hon. Mr. Davip: Spain?

Mr. Pick: Spain is not a member of the United Nations.

Hon. Mr. Davip: Portugal?

Mr. Goroon: Portugal is not. There were forty-eight who voted affirm-
atively.

Hon. Mr. Davip: Asiatic countries?

Mr. Gorbon: Very many.

Hon. Mr. Davip: And African states?

Mr. Gorpon: Liberia voted.

~_ Mr. Pick: Egypt, which is an African state. The number of African nations
1sf1imited. The Soviet bloc abstained, also Arabia and the Union of South
Africa.

Hon. Mr. Bairp: What effect will that have on the barbers of Toronto?

The Cuamrmax: I would like to extend to you, Mr. Gordon, the thanks of
this committee. I think I express the feeling of all of us in voicing our apprecia-
tion of you personally and of this marvellous brief that you have given us,
and our gratitude to your organization, the Human Rights Committee of the
United Nations, in sending you and Mr. Das here to give us the benefit of your
experience and knowledge. It has been a useful visit; I hope it has been a
pleasant one; and I can assure you that your brief will be read by many, many
people. It will go into our printed records and be widely distributed.

Mr. Goroox: Thank you very much. It has been a great pleasure indeed
for me to be here, and I assure you that if there is any further help we can give
you in the way of documentation or anything, our Division is entirely at your
service.

The CuHAIRMAN: Mr. Das, have you anything that you would like to add
to Mr. Gordon’s statement?

Mr. Das: No, I think not.

The CHAmRMAN: Now, then, Mr. Scott. Professor Scott, of MeGill Uni-
versity, Law Faculty. We have already given you a welcome, Mr. Scott. I am
repeating it, however. We are looking forward to your statement and such
Questionings as may follow it.

Professor F. R. Scorr: Thank you, sir.

onourable Senators,

May 1 first express my appreeiation of the opportunity you have given me
of appearing before this Committee, and of presenting certain views on the
constitutional problems involved in the protection of human rights and funda-
mental freedoms in Canada. No subject, in my opinion is more worthy the
attention of the legislatures of democratic states today than the one referred

your consideration, for it is by enlarging human rights and fundamental
reedoms that we strengthen the moral basis of our social order, and give to all
our people a stake in democracy which is the surest defence against anti-
emocratic creeds. Moreover Canada, as a signatory of the International
eclaration of Human Rights and as a member of the United Nations has
Pledged herself, in the words of the Charter, “to achieve, in cooperation with
the United Nations, the promotion of universal respect for and observance of
uman rights and fundamental freedoms”. If we have given this pledge, we
Should take steps to carry it out by positive action, and so far little has been done
Y parliament except to receive a report submitted by the Joint Committee that
met during the Sessions of 1947 and 1947-48. The existence of this present

mmittee will give encouragement to those many individuals and organizations
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who are actively working to enlarge our great heritage of personal liberty and
to strengthen the foundations of our human rights.

It is not my purpose in this submission to discuss the wording of any
particular draft Bill of Rights, or to suggest the phraseology that would best
meet our particular situation. Rather do I intend.to examine some of the
constitutional problems that must be faced when deciding what action might
be taken to promote respect for fundamental freedoms and human rights in a
federal state with our kind of constitution. And may I say at once that I do
not share the view of some that this subject belongs primarily to the provinces,
and therefore is not properly discussed by the federal parliament and govern-
ment. It would indeed be strange if this were so: if the only legislature that
can speak for all Canadians, and the only one that represents them in the inter-
national arena where human rights are now a matter of joint concern to the
whole family of nations, should find itself helpless to safeguard the great
principles of freedom and individual rights on which our constitution is founded.
Such a proposition need only be stated to have its absurdity revealed. There
are proper areas for provincial action in defence of freedom, as there are proper
areas for municipal action, for wherever there is government there is the
challenge and need of democracy. By the same token there is a proper area
of federal action, an area in my view vaster in extent and more crucial for our
ultimate safety than that of all other Canadian governments put together. But
I have expressed my views on this point elsewhere, in a published study that

* some members of this Committee may have seen, and I need not at this stage
go over the ground that is there covered. Suffice it to say that Canadians are
not just ecitizens of ten different provinces; they are also citizens of one single
country, and as such they have many human rights which it is the duty of this
parliament to preserve.

Hon. Mr. Davip: Professor Scott, you may find my interruptions a little
annoying, but you state here that, “suffice it to say that Canadians are not just
citizens of ten different provinces.” Does citizenship as we understand it in the
international way apply to a part of a country or just to the country itself as a
whole?

Professor Scort: I think the answer, sir, is that it applies to the country
itself as a whole.

Hon. Mr. Davip: Then does the term “citizens of the provinces” apply?

: Professor Scorr: Perhaps I used the phrase loosely, but every person who
lives in a province has certain rights in relation to the provineial government
of that provinece, and he therefore possesses rights which are comparable to
citizenship rights. The word citizenship is used more in the United States in
relation to the citizenship possessed in the various states of that Union. I am
thinking of the right to vote and to hold public office in a province. Strictly
speaking, however, citizenship belongs to the entire country only and not to
any one province.

~Hon. Mr. KinvLey: In other words, there is no citizen of a provinee but rather
a citizen of a country?
Professor Scorr: Of a country, but as a resident in a province you have
particular rights under that particular provineial government.

Hon. Mr. Kinvey: It is a matter of domicile.
Hon. Mr. Davin: Do you not think, Professor, that the expression “citizen

of a province” or “citizen of a state” comes from the old Roman Empire? They

were not citizens of a country; they were citizens of Rome, and Rome was a
whole country.

The Cramyan: Irrespective of where they resided.
Hon. Mr. Davip: Yes.
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Professor Scorr: Roman citizenship was extended finally to all residents of
the Empire, but it was not originally so.

Now let me turn to some important distinetions that must be borne in mind
in considering what action may be recommended at this time. First of all, it is
clear that the expression “Bill of Rights” can be used to deseribe various kinds
of documents. Since the provinces have a certain jurisdiction in this field, we
can contemplate a Bill of Rights being enacted by special statute in each prov-
incial legislature. Most of the American States have Bills of Rights in their
constitutions. The province of Saskatchewan has already taken this step (1947
Statutes, Chap. 35). Alberta attempted it, but so linked the legislation with
extraneous matters that it was held unconstitutional by the courts. It would be

‘encouraging were more provinces to take their stand for fundamental freedoms,

perhaps co-operating to agree upon a model Bill of Rights which would provide
uniform standards across Canada. This is a matter which the existing Conference
of Commissioners on the Uniformity of Legislation might care to take under
advisement. Provincial matters are outside the jurisdiction of this Parliament,
however, so I will say nothing further on Provincial Bills of Rights at this time.

Just as a provinee can enact a Bill of Rights, so too can the Dominion

parliament. A Federal Bill of Rights Act would apply in respect of all matters

over which the parliament of Canada has jurisdiction. I have already indicated
that these cover a wide area. As far as the North West Territories are concerned,
this parliament is the sole legislative authority.

Obviously there is no restriction whatsoever in regard to that territory.

Hon. Mr. Dupuis: I suppose the authority would apply to the Eskimos?

Professor Scorr: And the new workers going into Yellowknife and the Yukon
and the north generally.

The CuamrMAN: It is a pretty wide territory, is it not?

Professor Scorr: It is a very wide territory both jurisdictionally and
geographically.

The enactment of the Act would not of course inerease federal jurisdietion.
If the Act went beyond the sphere allotted to Parliament under the B.N.A. Act
the courts would be obliged to hold it unconstitutional, but this is true of every
federal statute. If the only concern is over the question of jurisdiction, there
Seems no more reason to hesitate to legislate in regard to fundamental freedoms
than with regard to a host of other matters on which federal legislation already
exists. The Bill of Rights would have to be drawn with care; it would have to
specify that it applied only with respect to matters under federal jurisdiction;
it could not expect to be free from some limitations. But that it would be
Possible to draft it in a form expressive of many great principles T have no doubt.
have sajid before, and I repeat here, that there is not one article in the Inter-
national Declaration of Human Rights that is wholly and exclusively within
Provineial jurisdiction; though it is to a large degree true also to say that there
are very few articles which do not give rise to some provincial responsibilities also.

Hon. Mr. Davip: Excuse me, Professor Scott, but I believe there is an
article—I think it is article 91—which provides the federal government with the

right to legislate in all matters pertaining to the welfare of Canada—to the
welfare.

The CrAaRMAN: Peace, order and good government.

Hon. Mr. Davip: And welfare.

Professor Scorr: I am afraid the word welfare was in the Quebee resolutions
ut was taken out and changed to “order” in the preamble of section 91.

The Cuamrman: It preserves eleemosynary institutions.

Hon. Mr. Davip: You will remember, Mr. Chairman, that I have not looked

at article 91 for some time. The matter was discussed in the Senate two years
820 by Senator Farris when speaking on the law proposed by the House of
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Commons. He discussed the law and had very serious doubts about it, but
came to the conclusion that perhaps the law would be constitutional falling
under the expression “welfare” to be found in Article 91.

Professor Scorr: Welfare is not in 91.

The CramrMAN: Eleemosynary institutions are reserved to the provingce,
and from that flows the idea that welfare subjects in general are the property
of the province. '

There would seem to be at least four valuable results that might be
expected to flow from a federal Bill of Rights enacted by simple statute of
Parliament. In the first place, its adoption would give leadership where leader-
ship is very important. It would be a solemn affirmation by the most important

. legislature in Canada of our faith in and concern for the great principles of

freedom, and since in promoting human rights the positive declaration counts
for much, it would strengthen the forces in the country and in the world that
are defending these freedoms. In the second place, its principles would become
a recognized part of public policy, and thus would assist judges in the inter-
pretation of both statutes and private contracts. It is a well known prineiple
of law that private agreements cannot violate public policy. In the third place,
its sacrosanct character would influence the course of future legislation in parlia-
ment by inhibiting the adoption of later statutes in conflict with it; though sinece
parliament cannot bind its successors there would be no absolute barrier to
subsequent amendments. The English Bill of Rights of 1688 has been of lasting

~ value even though it could be repealed tomorrow by mere majority vote in the

parliament of Westminster. Lastly, and perhaps most importantly, a federal
Bill of Rights would effectively bind the executive and administrative branches
of government, making them subject to the will of parliament as thus expressed.
Let me give a specific example of what T mean. Under the War Measures Act
the Governor-General-in-Couneil has power to order the deportation of Canadian
citizens by order-in-council; this was held in the Japanese-Canadians case. If
the prohibition of deportation of citizens were written in to the Bill of Rights,
no such order-in-council could issue unless a subsequent statute specifically gave
the power to the executive—which is most unlikely to happen. Though parlia-
ment cannot bind its successors, it can certainly bind public officials.

Hon. Mr. Dupuis: The general clause in. the B.N.A. Act states that the
federal government has the right to legislate for peace, order and good govern-
ment, and this would supersede all the clauses you have been talking about,
in time of war and emergency. The clause of peace, order and good government
supersedes all other eclauses. Do you maintain that this Bill of Rights included
in the British North America Act would over-ride the general clause, peace, order
and good government, in time of emergency? That is what you say, if I under-
stand you right.

Professor Scorr: No, not quite that. I am not now talking of the amend-
ment to the Constitution but I am talking merely of a Dominion Statute;
I am coming to the amendment to the Constitution in my next paragraph.
I say there would be some value in my view in a federal Bill of Rights Act by
ordinary Statute of Parliament, although I admit it could not bind future
parliaments, and future parliaments could therefore repeal it in emergencies
if they wished. In respect to the War Measures Act, however, it would take out
powers now in there. The Japanese-Canadian case indicated that there is
perhaps more power vested in the Governor-General-in-Council through the
War Measures Act than is really necessary for the prosecution of a war, because
I doubt whether the exiling of citizens is really necessary in terms of war power,
and we might have to consider whether the War Measures Act might have to be
more carefully drawn in the light of our experience and our need for the
protection of human rights. For instance, there is a protection in the War
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Measures Act for the right of compensation if property is to be expropriated for
war purposes. Thus there is a little protection of the right of property in the
War Measures Aet, which does not interfere with the efficient prosecution
of a war. Similarly, one can take away from the Governor-General-in-Couneil
the power he has now of exiling Canadian citizens by order-in-counecil.

Despite these advantages in a federal Bill of Rights, I do not personally
consider that it would be as valuable a protection for human rights and funda-
mental freedoms as a Bill of Rights written into the constitution itself, by an
amendment to the B.N.A. Act. This is where a Bill of Rights belongs, in the
fundamental law of the land. The superior advantages of this method of

. protection seem obvious. There is first of all no problem of Dominion-Provineial
jurisdiction to consider; it is just as easy to enumerate rights under provinecial
as rights under federal authority, since ultimately the constitution must be
amended to give the Bill the force of law. All that need be decided is which
rights we wish to safeguard. In selecting these, we have the great advantage
of the International Declaration of Human Rights to guide us, as well as the
very helpful draft which was included in the terms of reference of this
+Committee, and others that are available. The purpose of placing rights and
freedoms in the constitution itself is to secure ourselves, not only from executive
- and administrative action that would violate them, but from the possible tyranny
of legislative majorities as well. It is only too easy in Canada, particularly on
the provincial plane, for some sudden movement of opinion to place a govern-
ment in power which is not fond' of democratic procedures, and which can
. adopt legislation that pays scant attention to human rights or fundamental
freedoms. Such legislation can now be upset by the courts only if it is ultra
vires the legislative powers as distributed by Sections 91 and 92 of the B.N.A.
Act; with a Bill of Rights in the constitution the legislation would have to pass
an additional test. Thus our independent judiciary would become the guardians
of our liberties to a greater extent than they can possibly be now.

The CHAIRMAN: As they are in the United States.

Professor Scort: As they are in the United States and as they are, I under-
stand, in almost every federally constituted country in the world with the
exception of our own and Australia.

Hon. Mr. Davip: You say, “It is only too easy in Canada, particularly on
the provincial plane, for some sudden movement of opinion to place a govern-
ment in power which is not fond of democratic procedures, and which can adopt
legislation that pays scant attention to human rights or fundamental freedoms.”

ou are not making any allusion to any province in particular?

Professor Scorr: Not at all, sir.

Hon. Mr. Davip: Either in the East or the West?

Professor Scorr: Not at all, sir.

Hon. Mr. Dupurs: You have in mind, perhaps, what kind of government
would take away human rights and fundamental freedoms if they ever got into
power in the provinces?

Professor Scorr: We have already had some fundamental freedoms reduced,
and not only in the provinces, I might suggest, senator.

I would point out that in adding a Bill of Rights to our constitution we
would not be in any way changing the fundamental nature of the constitution.
We already have a number of such fundamental rights in the B.N.A. Act. There
18 the guarantee of the use of the two official languages in Section 133; the right
to separate schools in Section 93; the right to an annual session of Parliament
I Section 20; the right to an independent judiciary in Section 99; and the right
to a general election at least every five years in Section 50, though since the
enactment of the British North America (No. 2) Act, 1949, this latter right can

© abrogated in time of emergency by a vote of % of the members of the House
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of Commons. Adding further rights to this list merely increases the number
of limitations upon the sovereignty of our legislatures, but does not introduce
the principle of limitation. A constitution that now protects minority rights
might well go on to proteet individual rights. What happened at Confederation
was that the traditional freedoms, being generally accepted, were not defined
by constitutional law, though the statement in the preamble to the B.N.A. Act,
to the effect, that our constitution was to be “similar in principle to that of Great
Britain”, implied all the privileges and practices of parliamentary government;
while the minority rights were peculiar to Canadian history, not part of the
British tradition, and so were carefully drafted and incorporated in the constitu-
tion. We have now reached a stage in the world’s history where the traditional
rights are under such attack from many quarters that their careful drafting
and inclusion in the fundamental law would seem highly desirable for the same
reasons that produced the earlier definition of minority rights. England has
herself produced great declarations of rights at various times, from Magna Carta
to the Statute of Westminster.

Hon. Mr. Rem: Magna Carta did not protect the Scottish people after
Culloden. The Scottish people lost the right to use their kilt, their bagpipe and
their language, despite the existence of Magna Carta on the Statute books.

Hon. Mr. Dupuis: That was the greatest Bill of Rights.

Hon. Mr. Remp: A government can do anything, no matter what the law is.

Professor Scorr: Magna Carta was intended to protect the people against
the power of the king, not against the power of parliament.

Hon. Mr. Rem: Despite Magna Carta great rights were taken away from
the Scottish people and were not restored for many years.

~ Hon. Mr. Davip: The Scotch may have lost their language, but I do not
think they lost their fire.

Hon. Mr. Kintey: And I do not think they lost their language.

Professor Scorr: As I indicated in my opening remarks, I am confining
myself, in this submission, to the constitutional questions that arise, and am
not embarking upon an attempt to draft the Bill of Rights.

The CramMvan: I wish you would.

Professor Scorr: Upon this subject, however, I would like to say a word.
I do not believe it is necessary or desirable to place the entire International
Declaratlon- of Human Rights in the constitution. It covers a great deal of
ground. It includes not only the traditional freedoms, such as freedom of religion,
of speech, of the press and of association, but also those more recently defined

social and economic rights which, while extremely important to the safeguarding -

of individual freedom, cannot be protected by simple constitutional provisions,
and require implementation through social legislation. Such rights as the right
to work, to the enjoyment of the arts, and to rest and leisure, fall in this category.
There may be some value in setting forth these rights as statements of social
aspiration, as goals to spur us to greater effort, but they will depend upon
changing political policy rather than constitutional law for their fulfilment. We
are more likely to make progress on a Bill of Rights if we keep its provisions
to a reasonable compass, including those matters on which there is very general
agreement, than if we attempt to extend it to every form of right. A progressive
democracy will be constantly discovering and protecting new rights and freedoms,
and will from time to time incorporate those that are tried and tested in the
- fundamental law; but law can never be as forward looking as the imagination
of mankind.

"Hon. Mr. Davip: Under our constitution the provinces have execlusive
jurisdiction over property and federal rights. Now, article 14 of the proposed
Bill of Rights might encroach on provineial autonomy. Would it not be possible
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to have in this article a restriction guaranteeing the autonomy of the provinces
as to property, while expressing the general principle that everyone has the
right to own property?

Professor Scorr: You are asking me now about a federal statute only? You
are not talking about an amendment to the constitution, I take it.

Hon. Mr. Davip: No.

Professor Scorr: I cannot see any danger to provincial antonomy in a
federal statute, whether it is called a Bill of Rights or a Railway Act. The
federal government cannot take unto itself more jurisdiction than it is entitled
to have, simply by passing a statute and calling it a Bill of Rights, for the
courts will always hold the federal parliament within its proper jurisdiction,
under a statute called a Bill of Rights as under a statute bearing any other
name.

Hon. Mr. Duruis: The courts could not only delimit the powers of the
respective legislative authorities, but could declare the whole statute ultra vires.

Professor Scorr: They could do that, or they could distinguish between
the parts that are ultra vires and those that are not, if they are severable.

Hon. Mr. Davip: When it comes to provincial rights, in which the federal
government, being the government of the whole country, has a general interest,
1s it not possible to provide that there will be no encroachment on the autonomy
olf the provinces in these matters? I do not know whether I am making myself
clear.

_ Professor Scorr: I think I follow you, and my opinion is that it would be
quite possible to make it clear that the declaration is not an encroachment on
provmc_ml rights but merely expresses the opinion of the national parliament.

Hon. Mr. Davip: You say that the courts will prevent parliament from going
beyond its jurisdiction, but in my view the fewer appeals that are made to courts
for the interpretation of statutes, the better.

Hon. Mr. Kinvtey: What about the federal power of disallowance of
provincial statutes? Senator David says the provinces have exclusive jurisdiction
In property and civil rights, but that is not so, for there is a federal power of
disallowance. The provinces certainly have not got absolute authority in
Property and civil rights.

Professor Scorr: No. As a matter of fact, there is an element of property
and civil rights in nearly every one of the items mentioned in section 91 of the
British North America Act, which specifies the powers of parliament. For
Instance, there is an element of property and civil rights in bankruptey, in
Interest and so on. :

_ Hon. Mr. Kinuey: I recall that some acts regarding property passed by the
legislature of Nova Scotia when I was a member of that body were disallowed
at Ottawa. So disallowance is quite a factor, and so long as this power of

1sallowance exists the provinces cannot say they have absolute authority over
Property. y

Professor Scorr: I have always considered it to be the duty of the federal
government to use its power of disallowance in defence of both minority rights

and fundamental freedoms, if it should be considered that a provinee has gone
too far in its legislation.

Hon. Mr. Kintey: There is no limitation to that disallowance?
Hon. Mr. Davin: No.

T ,Hon: Mr. KiNcey: There is another point, as to concurrent legislation.
hat is, if the federal parliament and a provincial legislature pass a law on the
Same subject, the federal legislation prevails. '
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Hon. Mr. Duruis: It depends upon what subject the legislation deals with.
The federal legislation would not prevail if it dealt with property and civil rights.

Hon. Mr. Davip: Then it would be considered unconstitutional and not
concurrent legislation; but in cases where parliament and the provinces have the
right to legislate, the federal legislation would prevail.

Hon. Mr. Rem: A great deal of stress has been laid upon the right of
people to work, but has any thought been given to the right of people not to
work? There is a certain trend now towards compelling people to work when
they want to strike, and some authorities apparently think they can dictate to
workmen and tell them that they must go to work, whether they like it or not.
Not long ago the President of the United States was asked to request the miners
not to stay off work, and to declare their strike illegal. I say that in a true
democracy a man has a right to'refuse to work, if he so chooses.

Hon. Mr. Davip: 1 understand that in the case of the coal miners the
President declared an emergency, and I think that in the case of an emergency
the government would have the right to say that people could not strike.

Hon. Mr. Rem: I am speaking of ordinary cases.

Professor Scorr: The International Declaration of Human Rights prohibits
forced labour. Now if you prohibit forced labour you are guaranteeing a right
not, to work if a person does not want to work. That takes care of it. '

Hon. Mr. Bamp: What state of affairs are we going to have if people are
just to do as they think fit? These labour unions today turn around and say
“We will picket this factory; we will do this, that and the other thing”. Surely
something must be done with regard to a situation of that kind.

The Cuamman: There is an obvious distinction between an individual
saying “I will not work” and the simultaneous ceasing of work by a large
number of people in concert. I am not drawing any invidious comparisons as
between the two, but there is a distinction between an offence at common
law and a conspiracy to commit an offence.

Hon. Mr. Rem: But speaking of freedoms, if you give an individual a right,
it is a freedom. I have the right to say whether I will work or not.

Hon. Mr. Dupuis: There is a difference between freedom and licence.

Professor Scorr: The right to strike, Mr. Chairman, is just an extension
of the right of each man not to work. The right to strike grows out of that,

and that is why, I think, we protect the right to strike, except under certain
eircumstances.

Hon. Mr. Bamp: But remember these silly dictators we have in our midst.
I call them “silly dictators” because they are dictating to these poor devils, in
many cases, they are telling them “You should do this” and “This is the way to
do that”. Lots of people don’t go to work because they just are not allowed to.

The CrarvAN: We are in a difficult field, are we not?

Hon. Mr. Dupuis: This piece of legislation is so broad in its implication
that we could talk it over during centuries.

Professor Scorr: Shall 1 proceed, then?
The CHARMAN: Yes, do, please, Professor.
Professor Scorr: The Drafting and Adoption of a Bill of Rights.

The drafting of a Bill of Rights for inclusion in the B.N.A. Act is a task
that should be entrusted to a special committee selected for this purpose. If I
might venture the suggestion, I would urge this Committee of the Senate to
consider recommending the appointment of such a special committee by the
Minister of Justice. Its membership might include persons chosen from the
Canadian Bar Association, from the Canadian Law Schools, and from other
representative groups. ¢
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Knowing that this Committee of the Senate had only a few days to devote
to the discussion of a bill, I do not think it would be possible to do the actual
wording of that within this committee; and you will probably consider ways and
means of having the job done if you decide to recommend that it should be
done. Therefore I am not spending time in this committee discussing particular
words, but I am suggesting here that the Department of Justice or some other
body might be asked to set up a committee to recommend a draft which could
then be considered.

When it had completed.a draft bill the document could either be referred
to the Dominion-Provincial Conference on the constitution for approval and
adoption, to be enacted as law by the United Kingdom Parliament at the same
time as the new techniques for amending the constitution are similarly enacted,
or else, if this were thought undesirable, it could be put forward as the first
amendment under the new techniques once they go into operation. It will be
remembered that the American Bill of Rights was not part of the original
constitution, but was subsequently adopted as the first ten amendments, all of
which were enacted together. The simpler procedure for us would seem to be to
refer the matter directly to the Dominion-Provineial Conference itself. I am
aware that some exception is taken to this view, and that the Conference has a
great deal of work on its hands. Nevertheless it has already agreed that certain
sections of the constitution should be placed in a category requiring for its
amendment the unanimous consent of Parliament and of all the provincial legis-
latures; in this category of entrenched clauses would also properly belong the
fundamental freedoms and human rights. At any rate the decision as to whether
the Conference should or should not consider a fundamental Bill of Rights might
well be left to the Conference itself. T would point out that it has already added
one new subject to its agenda, namely the question of the delegation of powers.

Other Measures for Protecting Human Rights

I would not wish to give the impression that T believe a Bill of Rights is the
only useful measure that can be taken to protect and preserve our traditional
rights and freedoms. -Whether or not it is adopted, and under whatever form,
other steps are both practicable and necessary. I should like to place some -
further suggestions upon the record. First in order of importance I would
mention the Criminal Code. We are in the process of revising our Criminal Code
for the first time since 1890. It is, in many respeets, an old-fashioned Code.

t has many gaps, noteably some where violations of human rights occur. .
Not till 1939 did we make it a crime for an employer to dismiss a worker for
trade union activity. It is still not a crime to diseriminate against races in the
1etting of hotel rooms or the provision of meals in restaurants.

Hon. Mr. Davip: Or for barbers.

Professor Scort: Or for barbers. _

Yet such acts are an attack upon the dignity of the individual, and should
be classed as criminal. It is also no erime as yet to disecriminate against races
and religions in the hiring of employees in either public or private employment.

Hon. Mr. Dupuis: With your kind permission I would like to interrupt
You and say that in some organizations of the Canadian Government, in the
form for employment, they put the question “What religion?” T think it is high
time for this Canadian Government to strike out that provision.

Professor Scorr: I entirely agree with you.

The CrarrmMaN: What business of theirs is it what religion a man has?

Hon. Mr. Davip: The point is well taken, sir.

I Professor Scorr: Might we not at this time revise our Criminal Code in the
1ght of the International Declaration of Human Rights, to make sure that our



24 SPECIAL JOINT COMMITTEE

standards of public morality are as high as those proclaimed in the international
code? This is clearly a matter within federal jurisdiction.

Again, one great difficulty in the protection of freedom is the provision of
adequate remedies for acts violating them. It is almost easier to check the
actions of legislatures than of individuals, through the power of direct reference
of laws to the courts. For arbitrary arrest and detention of the individual we
have the speedy and efficient remedy of habeas corpus.

The CrarrMaN: When it is not set aside.

Professor Scorr: When it is not set aside. In many other cases of violatiop
the individual who has been discriminated against is left with nothing but an
action in damages against some government official or private person. He is
faced with all the difficulties of making proof, and risking a series of long and
costly lawsuits. Nobody comes to his assistance, unless there be some well
organized Civil Liberties Association with adequate funds, or he is a member
of a trade union that will fight his battle. The theoretical remedy of recourse
to the courts may be practically useless. Yet every time a violation of human
rights goes unpunished, the liberty of all is endangered.

Hon. Mr. Duruis: Are you talking of the case of a man arrested and accused
of some erime? Does not the Canadian Government supply an attorney for
such accused persons?

Professor Scorr: I am thinking of other matters, such as the denial of a
right because of race or religion to ocecupy a job, or the denial of protection
in the case of public meetings. I am talking generally. The individual is often
left with what is theoretically an adequate remedy of that violation he has
suffered, but practically it is very difficult for him.

Can we not devise some better machinery than we now possess? In the
United States in 1939 there was created a Civil Rights Section in the federal
Department of Justice, staffed by competent lawyers, whose sole duty it is to
investigate violations of civil rights in order to see whether prosecution should
be undertaken. Some such provision might be made for a similar section in the
Department of Justice at Ottawa. I am sure the people of Canada would
welcome the expenditure of the funds necessary for this purpose. Most of the

" administration of justice in Canada is in provincial hands, including the taking
of prosecutions under the Criminal Code, but we might anticipate the fullest
co-operation of provineial Attorneys-General in the enforcement of laws designed
to protect fundamental freedoms, if violations were brought to their attention
by the federal officers. Enforcement by federal officers is always possible in
the last resort, as under the Combines Tnvestigation Act. Some consideration
might also be given to the establishment of an administrative agency charged
with the enforcement of anti-diserimination laws, along the lines so successfully
followed by the New York State Commission Against Diserimination. We have
reached the stage where fundamental freedoms, in the words of President Truman,
require not only protection of the people from government, but protection of the
people by government.

Might I just add that the State of New York has a special governmental
commission. Instead of using the police power through the eriminal courts,
it uses this administrative body which, in discovering eases of diserimination,
will, in a very quiet way, without publicity, without immediately instituting a
lawsuit, send its trained officers to talk to the employers or whoever it may be
is practising diserimination to see if these people cannot be induced to change
their practices. They approach the matter more like a social service agency
dealing 'with some social problem. This new concept of how we may induce
people to raise their standards of behaviour is, I think, showing good results
in the United States. Any members of the committee who are interested will

qedene
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find an excellent article in the Yale Law Review, 1947, discussing the experience
of this administrative agency, covering now nearly five years, in the State of
New York.

The CuamrMAN: The Yale Law Review, 19472

Professor Scort:. It is Volume 56—I am speaking from memory—and it is
called “The New York State Commission Against Diserimination”.- The law
in the United States, that is in the State of New York and some other states, is
far ahead of any equivalent law we have in Canada in terms of prohibiting
discrimination.

Hon. Mr. Davip: That law applies to the southern part of the United States?

Professor Scorr: Very far from it.

Hon. Mr. Davip: Professor Scott, would you agree with me that whatever
may be the laws of the world or of any separate nation, they will be in direct
proportion to the mentality of the individual; and that the mentality of the
individual is formed in the home and in the school, and that therefore this
absence of discrimination should be first taught in the family circle and secondly
in the schools and universities?

Professor Scorr: I would agree with you, senator, that ultimately the
quality of a civilization is determined by the character of its individuals, but I
would also say that the character of the individual is in large part determined
by the nature of the system of law under which he lives. That is one of the
factors of his environment, and while you cannot make a person good or bad
by an act 6f parliament, you can undoubtedly create conditions by act of parlia-
ment which will render it more likely that he will be one kind of an individual
rather than another. Therefore, while I agree with you that fundamentally we
depend upon the spirit of man to make the fundamental freedoms real, law
does play a very important part. '

Hon. Mr. Davip: Does that kind of teaching—teaching against discrimina-
tion—exist today in our schools and universities in Canada?

Professor Scorr: I am sure it does in some schools,

Hon. Mr. Davip:- But as a general practice?

Professor Scort: As to whether there is a general policy of that nature in
our schools and universities, I very much doubt it.

Hon. Mr. KixLey: Do they not say that the ancient Greeks had the best
laws, but the people were so bad that they had to have such laws?

Hon. Mr. Davip: Yes.

Hon. Mr. Dupruis: I remember a philosophy lesson which I learned when
I was very young. It was to the effect that it is useless to put laws on the
statute book unless they are lived up to in the souls of the individuals, because
they can not be applied otherwise.

Professor Scorr: That is true, senator, but I do repeat that law has an
educative effect. It is a positive force in society.

Hon. Mr. Dupuis: Perhaps philosophy is changing its reasoning today.

Professor Scorr: I think the philosophy of law is certainly changing. We
think of law now in the terms of social engineering. Law is a force itself that
gets things done that otherwise would not be done. It is a constructive and
Creative influence in society, and to my mind the legal statement of the prineiples
of human rights and fundamental freedoms is of the greatest importance.

The CramMman: There is sometimes a statement of common intention and
a rule of action. I remember a little incident. that occurred when I was quite
Young. We rode bicyeles in those days instead of automobiles, and the bicycles
Used to pass the street car on the devil strip. Everybody thought that was the
Tight, thing to do, to show how steadily they could ride these infernal machines.

61056—3
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It nearly drove the motormen crazy because they were always afraid that they
.were going to hit and kill someone. One day the city council passed a bylaw
prohibiting the passing of a street car by a bicycle on the devil strip, and every-
body stopped this practice, not because of the penalties that might be imposed
but because a new rule of conduct had been formulated by the proper authorities.
Its value was recognized and public behaviour followed. I thought it was a
splendid, though humble example, of what law can sometimes accomplish.

Hon. Mr. Davip: Yes, but that could have been accomplished the same way
through education in the family.

The CuamrMAN: Oh, yes.

Hon. Mr. KiNLEY: Professor Scott is dealing with our Canadian provinces
and is not going outside. His is a Canadian problem of what we should do.
I take it from his brief that our Bill of Rights should be the minimum. Now, I
should like to know what arguments there are against a Bill of Rights.
Professor Scott, you have given us a very fine brief. I consider this to be most
_ splendid.

The CHAIRMAN: A masterpiece.

Hon. Mr. KinLey: Yes, but there are arguments against having a Bill of
Rights and Professor Scott knows them. What are the arguments presented
against a Bill of Rights in Canada?

Professor Scorr: I do not know whether I can argue so well against my
own convictions as I can in favour of them, but I have been in arguments with
people who are just as sincerely in favour of human rights as you and I are
and who do not think it is necessary to formulate these rights in a constitution.
They generally speak about the experience of England where there has not been
the formulation of these rights in any kind of way that binds parliament. The
argument is that you have to trust your legislatures ultimately and you have
to trust the spirit of a free people to look after themselves, and the attempt to
bind down your people at a given time is likely to do as much harm as good.
They cite as an example the clause in the American constitution, “protecting
contracts from violation by legislative action by the states”. This clause turned
out to pe a method for preventing much needed social legislation from going
through in the various states because this social legislation was considered to
violate certain existing contracts. In protecting the contracts against violation
they were stopping the advancement of social legislation; in other words, the
definition of a right may in the hands of the courts be interpreted in such a way
as to prevent things being done which need to be done.

Hon. Mr. Kivuey: It is static.

___ Professor Scorr: Yes, it is too static and too rigid, and too apt to impose
difficulties upon legislation action in the future that will not be in the best
interests of the country.

The Cuamrman: Your Bill of Rights as distinguished from a constitutional
amendment would not do that, would it, because the Bill of Rights could always
be altered by subsequent amendment?

Professor Scorr: They point out too that there are no absolute rights. You
define the right of freedom of speech in a Bill of Rights, but everybody knows
there are limitations to what the law can tolerate in the freedom of speech, and
then you begin to impose these limitations and immediately the definition of
right ceases to have some of its meaning. I was reading the other day the new
constitution of the state of Czechoslovakia since the communists took over the
country. They may define human rights as all the rights in the international
declaration, but at the end of every declaration there is a little qualification
clause saying, “Except as legitimately restricted by law”, which of course allows
any degree of restriction. Therefore, there is no more right after you have
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written the thing down than before. I am sorry I am putting it so well because
I do not really feel it is a valid argument.

Some Hon. SENaTORS: Oh, oh.

Professor Scorr: But that is the kind of argument people advance when
they say we have to -trust our legislative representatives and our traditions of

%{'emocracy, and that we would not be any better off if we formulated a Bill of
ights.

The CuARMAN: Is there not a great difference between Canada and Great
Britain? Great Britain with its insular position and long experimentation in
law and constitution and parliamentary government is different to a country
like Canada that has a widely dispersed population of a most complex character,
some of them having the old tradition of England and some not. Is there not
a very great distinction between these two?

Professor Scorr: I think there is a valid distinetion drawn. We have eleven
legislatures in this country and they have only got one. They can concentrate
public opinion on one parliament and they can bring to bear upon it their
traditions of parliamentary freedom. Further, we do not know whether the
English would not have produced a Bill of Rights if they could have had a kind
of constitution to put it into. They have, in fact, as I have indicated, written
the Magna Charta, and the Bill of Rights of 1688, which is still law. There
are also other documents containing human rights such as the Act of Succession
of 1701, and I would consider that the Statute of Westminster contains the
concept of freedom inside a commonwealth. Although it is in technical language
1t embodies a very great idea. England, in other words, has in fact written
rights into particular statutes, even calling one of them a Bill of Rights, though

she is incapable by the nature of her constitution of binding her future
parliaments.

Hon. Mr. Kinrey: Do you think that the rights of the people of Canada
have in the past been very much invaded? For instance, you spoke of the
apanese citizens. Do you know of any other glaring action when the rights
of the people of this country were invaded?

Professor Scorr: I did not put into this brief examples of violations of rights

In Canada, not because I could not have produced in my opinion quite a number
of such examples, but it seemed to me that whether or not they existed, the
Vvalidity of my argument stands. It is not only for Canadians we are doing this,
ut as members of a world community, and it seems to me every time a new
Dation comes forward and ‘does something positive on human rights in its consti-
tution, it adds to the strength of the influence and force throughout the world.
But, in answer to your question, I can give you another example. For instance,
In the recent legislature of Quebec a law was passed for the first time imposing
Press censorship in Canada in regard to immoral illustrations. And the Film
oard or some other body is now going to censor certain periodicals. I doubt
very much whether that is the way to handle the problem of immoral publica-
10ms, if there is a problem. In fact, I am convinced it is a poor way. We have
ad a number of examples of discrimination against race in various sections in
€ past four or five years. On the statute books of Alberta there is a law
Prohibiting the purchase of land by Hutterites, unless it is more than forty
Miles from a previously existing community, a law which in my view introduces
Something close to the ghetto—although that is too strong a term to apply
to it. The Prince Edward Island Trade Unions Act of 1948 has been so amended
I 1949 as to take out of it many of the unfortunate principles of law that were
In the original statute, but a statute like the original one could be enacted again.

0 not think there is any part of Canada from which examples cannot be
en,
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Hon. Mr. KinLey: People argue so much from examples that it is well to
have all the instances that you consider to be invasion of ecivil rights.

Professor Scorr: 1 happen to know, sir, that you will be given that informa-
tion by the Toronto Association on civil rights. I have seen their brief.

The CramrMmaN: I am afraid we shall have a lot of it before we are through.

Hon. Mr. Kintey: The thing that bothers me is the practice of some
ambitious civil servants—no doubt acting in good faith—to seek to make the
enforcement, of the law easy by having a provision that the person charged with
an offence is presumed guilty unless proven to be innocent.

Professor Scorr: I think that is a great violation of the fundamental
principle of the presumption of innocence. The Bill of Rights would protect
the public against those ambitious civil servants.

Hon. Mr. Davip: Professor Scott, I am not here to defend the present
government of the province of Quebec, but I should like to ask you about what
you referred to as an encroachment on freedom of the press, the prohibition of
immoral pictures. Do you not draw a distinction between licence and liberty
in this matter? If somehting is really immoral, should there be liberty to
distribute it?

Professor Scorr: No, but I think the experience of all countries where
freedom of the press is a real thing is generally that the greatest distinction
should be made beween prior censorship by an administrative body without
a trial in a court, and trial of the publisher in court under the criminal law.
There is plenty of criminal law at the moment to prohibit obscene publications,
and my criticism is not that something is being done about immoral publications
but that the method of doing it is one that easily leads to the prohibition of
publications that are not justifiably kept out of circulation.

The Cuamrman: What Professor Scott objects to is the technique—bureau-
cratic regulations providing what you and I may read.

Professor Scorr: Yes.

Hon. Mr. Kinuey: I suppose there are some things that we should not
read.

_ Hon. Mr. Davio: We are all bound by various laws. In Canada, for
instance, we are bound by federal laws, provincial laws, municipal laws, school
laws, and, if we are married, by wife laws.

Professor Scorr: Even the Bill of Rights does not protect us against the
last mentioned laws.

The CruamMaNn: If there are no other questions, I wish to thank Professor
Scott for his excellent brief.

Hon. Mr. Davip: It was a splendid brief.

Hon. Mr. KinLey: It seems to me that before the committee concludes its
work we should be told what rights we have now. Are there any statutes which
specifically set out our rights?

The CuammaN: T received yesterday a letter from Professor MacKenzie,
of the University of British Columbia, in which he suggested that we have
prepared a document, describing the rights we now enjoy. I have been trying to
get hold of Mr. Varcoe to pass on that suggestion to him. It may be that inci-
dentally some of the number of witnesses we will have before us may deal
with the subject. I intend to ask Mr. Varcoe if it is possible for him to have a
goclllme;lt, of that kind prepared,—what are the rights we now enjoy as provided

y law

Professor Scorr: Those rights are scaftered through so many statutes.
For instance, take the Elections Act. You do not see the right to vote and to
run for Parliament set out in a nice stimulating fashion. It is buried in legal
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language. The right is there, and it is protected by law. But the advantage
of a bill of rights is that you have the positive affirmation of these principles
in a single document, so that they can all be seen together and appreciated.
Otherwise it takes a very careful eye to perceive rights scattered throughout
the statute book.

The CuammAN: To perceive the principle that runs through the details.
Professor Scorr: Right.

Hon. Mr. Davip: I think you might ask Professor Scott the question we
asked Mr. Gordon. A law without sanction is worth nothing, or very little.
What will be the sanction? Today Canada has a government with human rights
and fundamentals of freedom.

The CuammaN: The question is a good one.

Professor Scorr: My recommendation, sir, was that we put into the British
North America Act as a fundamental law of the constitution these rights, from
which it follows that there is a very efficient sanction, because if any legislature,
either federal or provincial, subsequently passes any statute violating those
principles, that statute will be ultra vires, and will be so declared by the courts.
Nobody need obey that statute. I cannot think of any sanction more efficient
than that for the purposes of restraining the future legislative activity of any
Parliament which might tend to violate human rights. In respect of the Criminal
Code there is always the sanction of the enforcement of the Code.

The CuARMAN: Now you are getting to the field of a bill of rights as
distinguished from an amendment of the constitution.

Professor Scorr: Yes.

The CuHAIRMAN: We must keep those two things clearly in mind. What do
you say about a sanction of a bill of rights as to which the Criminal Code would be
comparable?

Professor Scorr: I would say that a federal bill of rights, not an amend-
ment, of the constitution but just enacted by the federal parliament within its
Jurisdiction, would be as enforceable as any other federal law; and Parliament
could decide by what step it would be enforced. In so far as it has a criminal
aspect, as it would have very largely, the enforcement is through the criminal
courts. Since it is a law of Parliament it can be enforced like other laws.
What T am talking about now is very different from what Mr. Gordon has been
talking of in terms of an international declaration. It is more closely related
to what he has been talking about in terms of the covenant, because if the
Covenant goes through, as it undoubtedly will, and Canada ratifies it, we
Will then have ratified a treaty. Parliament has power then to enact a statute

give effect inside Canada and within Dominion jurisdiction to the terms
of that treaty.

The CuamrMAaN: It would still be within Dominion jurisdiction.
Professor Scort: It would have to be within Dominion jurisdiction.

The Cuamman: We have no power to enforce the treaty as it relates to
Provineial jurisdiction.

Professor Scorr: One other point which I might just refer to. Article 24

of the draft covenant on international rights contains the provision that in a

federal state, if the covenant is ratified, the obligation of the ratifying power

18 to enact laws to give effect to those parts of the covenant that are within

e federal jurisdiction; and with respect to parts of the covenant which are

Dot under federal jurisdiction the obligation of the ratifying power is to refer
0se to the provinces, states or cantons.

The Cramman: Yes.
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Professor Scorr: In other words, the covenant will take into account the
existence of federal states.

Hon. Mr. Gourn: Mr. Chairman, Professor Scott referred to an amendment
to the British North America Act. I should like very much to have some further
explanation given as to what he has in mind. It is very clear from his last
remarks that the subject of human rights and fundamental freedoms and so on,
is partly a matter belonging to this Canadian parliament and partly a matter
belonging to the provincial legislatures. Professor Scott, you referred to an
amendment to the British North America Act as far as the Canadian parliament
is concerned, but we already have the power to make such an amendment in
federal matters. However, I am under the impression that you have a wider
scheme in mind, and I should like to know a little more about how you look at
this very difficult problem.

Professor Scorr: I think, Senator Gouin, my wider scheme is to have a
draft statement of the principles of fundamental freedoms and human rights
that we wish to put into the constitution, prepared by a committee and have it
referred to the conference now continuing on the amendment of the constitution
for its consideration. Then, if and when adopted, have it enacted as law by
the United Kingdom parliament and placed in that part of the B.N.A. Act which
cannot in future be amended, save by the unanimous consent of the federal
parliament and all provincial legislatures. As I said before, the dominion-
provincial conference on the constitution has agreed that there shall be some
entrenched clauses such as on educational rights. These will be the most
difficult parts of the constitution to amend in the future, and I think it is along
with these that these fundamental rights should go. They are of the same
character. It would still be possible for Canadians to get rid of their funda-
mental freedoms later by unanimous consent if they wish to do so.

Hon. Mr. Davip: Suppose tomorrow that the federal authorities acecept
the entrenchment in favour of certain privileges and rights. The parliament
votes for it, and he who votes for a law has the right to amend it. Even sup-
posing that these amendments must be with the consent of the federal govern-

ment and all the provinces, can it be amended just the same by the parliament
of Canada?

Professor Scorr: I do not think so, senator.
Hon. Mr. Davip: He who makes the law has the right to amend it.

Professor Scorr: We cannot put anything in the entrenched clauses now
without using the United Kingdom parliament and the sovereignty of that
parliament, and when it ceases to continue we shall have a constitution which
in theory is superior to and binds all the legislatures created by it, exactly as
the American constitution is superior and binds all their legislatures.

. The CuamrmAN: Yes, but the American constitution wells from the people,
while ours recognizes the superiority and supremacy of parliament.

Professor Scorr: Of the United Kingdom parliament.

The CraRMAN: At the present moment, yes, but if that goes by the board,
as there are indications it will, then it will be the superiority of the Canadian
parliament. The most fundamental statement in our constitution is that the
government of Canada is vested in the Queen. The most fundamental statement
in the United States constitution is that it is vested in the people, and there is a
distinetion in practice if not in principle between these two jurisdictions.

Professor Scorr: But the same problem has been met with respect, for
instance, to the new constitution of India. The United Kingdom parliament only
recently had jurisdiction over the Indian people and could make laws that bound
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them just as it still makes laws that bind Canadians. Until recently the United
Kingdom Parliament had jurisdiction over the Indian people and could make laws
binding them, just as it still can make laws that bind Canadians, but the constitu-
tion of India has now gone into effect and the United Kingdom Parliament has
no longer any power to make laws for India.

Hon. Mr. KinLey: Did you say that the United Kingdom Parliament can
still make laws binding the Canadian people?

Professor Scorr: Oh yes, sir.

Hon. Mr. KivLey: Our latest Westminster amendment did not absblutely
take us out, but it did take us out on federal affairs.

Professor Scorr: The United Kingdom Parliament has not yet signed off for

Canada, though it has now signed off for all the other members of the Common-
wealth.

Hon. Mr. KinLey: Has it not signed off for Canada in so far as the federal
parliament is concerned?

-

| Professor Scorr: That is what the federal-provincial conference is concerned
with. When it does sign off we shall have a new constitutional theory to take
the place of the theory of Imperial sovereignty.

The Cramrman: But will there not remain a distinction between the theory
of government in the United States and the theory of government in Canada?
Even after the forecast change takes place, shall we in Canada not look to
parliament as being supreme, whereas in the United States the people are
Supreme ?

Hon. Mr. KinvLey: That is only a matter of words, is it not?

The CrARMAN: No, it is more than words. The Constitution of the United
States, as drafted in 1787, says. ..

Hon. Mr. Davin: It says “We, the people of the United States.” Here we -
have not said that.

The Cuamrman: The distinction was tested in some Manitoba legislation
which attempted to institute initiative and referendum law. Our courts held
tha_t it was unconstitutional, that the final authority in Canada vested in the
egislature, within the legislature’s jurisdietion, and beyond that in the federal
Parliament, and did not vest in the people, and that therefore a referendum law
Was unconstitutional. That situation will persist, I take it, even after the
Constitutional development whereby the United Kingdom signs off and leaves
our parliament free.

Professor Scorr: Our problem is not greater than that of Australia, which
also has a parliamentary tradition. Australians know very well that if their
~ommonwealth parliament attempted to pass a law contrary to their constitution,
1t would not be treated as law. The real defence of our federal system is the
tradition of the courts in declaring ultra vires any statutes which violate any
Provisions of our constitution. I do not believe there is a danger that, just

€cause the United Kingdom has signed off, the central legislature in Canada
Will consider it is no longer to be bound by sections 91 and 92 of the British
orth America Act. I think the legal tradition of declaring statutes ultra vires

W‘her_e necessary will continue and amply safeguard us against the creation of
2 unitary state. ;

. The Cramman: Professor Scott, I find it difficult to express the admiration
hat T feel for your presentation of this wonderfully thoughtful and helpful

rief. We are indeed grateful to you for the imaginative and masterly way in



: whmﬁ you have handled 'tlus subject. that we are a:ll m&érested in. It has
‘helped us a great deal. You have clarified my mind on many things, amd I
- thank you sincerely. ;

Professor Scorr: I do a.ppreclate havmg had thls opporbunlty to appear
~ before the committee.

1030The committee ad;ourned until tomorrow, Wednesday, Apnl 26 1950 at
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ORDER OF APPOINTMENT

(Extract froin the Minutes of Proceedings of the Senate for
20th Mareh, 1950.)

On motion of the Honourable Senator Roebuck, seconded by the Honour-
a:ble Senator Kinley, it was—

Ordered, That a Special Committee be appointed to consider and report
on the subject of Human Rights and Fundamental Freedoms, what they are
and how they may be protected and preserved, and what action, if any, can
or should be taken to assure such rights to all persons in Canada, and that for
greater certainty, but not so as to restrict the generality of the foregoing, that
the Committee give consideration to the following draft articles:

Article 1
Everyone has the right to life, liberty and the security of person.

\

Article 2

No one shall be held in slavery or servitude; slavery and the slave trade
shall be prohibited in all their forms.

Article 3

No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.
Article 4

Everyone has the right to recognition throughout Canada as a person
before the law. :

Article &

All are equal before the law and are entitled without any diserimination
to equal protection of the law. :

Article 6

_ Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the Con-
stitution or by law.

Article 7

(1) No person shall be subjected to arbitrary arrest, detention or exile.

(2) Any person who is arrested or detained shall be promptly informed
of the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

Article 8
Every person who is deprived of his liberty by arrest or detention shall
have an effective remedy in the nature of habeas corpus by which the lawful-
ness of his detention shall be decided speedily by a Court and his release ordered
if the detention is not lawful.
i
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Article 9

_ Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any eriminal charge against him.

Article 10

(1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty aceording to law in a public trial at which he
has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act
or omission which did not constitute a penal offence under national or inter-
national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence
was committed.

Article 11

No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation. Every-
one lll{a.s the right to the protection of the law against such interference or
attacks.

Article 12

Everyone legally resident in Canada has the right to freedom of movement
and residence within the country, and the right to leave and return to Canada.

Article 13

(1) Men and women of adult age, without any limitation due to race.
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full consentg
of the intending spouses.

(3) The family is the natural and fundamental group unit of society and
is entitled to protection by society and state.

Article 1/

(1) Everyone has the right to own property alone as well as in association
with others.

(2) No one shall be arbitrarily deprived of his property.

Article 15

Everyone has the right to freedom of thought, conscience and religion, this
right includes freedom to change his religion or belief, and freedom, e’ithef
alone or in community with others, and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

Article 16

Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of
frontiers. 7
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Article 17
(1) Everyone has the right to freedom of peaceful assembly and associa-
tion.
(2) No one may be compelled to belong to an association.

Article 18

(1) Everyone has the right to take part in the Government of the country,
directly or through freely chosen representatives.

(2) Everyone has the right of equal access to public service in the
country.

(3) The will of the people shall be the basis of the authority of Govern-
ment; this will shall be expressed in periodic and genuine election which shail
be by universal and equal suffrage and shall be held by secret vote.

149. Every person is entitled to all the rights and freedoms herein set
forth without distinction of any kind such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth
or other status.

150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior
Court of the Province in which the violation occurred.

151. The above articles shall not be deemed to abridge or exclude any
rights or freedoms to which any person is otherw1se entitled.

That the said Committee be composed of the Honourable Senators Baird,
David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, Reld
Roebuck Ross, Turgeon, Vaillancourt and Wood.

That the said ‘Committee shall have authority to send for persons, papers
and records.

Attest.

L. C. MOYER,
Clerk of the Senate.






MINUTES OF PROCEEDINGS

WepNEsDAY, April 26, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to
consider and report upon the subject of Human Rights and Fundamental Free-
doms met this day at 10.30 am.

Present: The Honourable Senators: Roebuck, Chairman; Baird, Doone,
Gladstone, Kinley, Petten, Reid, and Turgeon—S8. S

The official reporters of the Senate were in attendance.

Mr. Irving Himel and Dr. Malecolm W. Wallace, of the Association for
Civil Liberties; Mrs. Robert Dorman, Mrs. G. D. Finlayson, and Mrs. T. D.
Clark Hamilton of the National Council of Women of Canada; Mrs. E. R.
Sugarman, and party, of the National Council of Jewish Women of Canada,
were present.

Mr. Himel and Dr. Wallace read the brief of the Association for Civil
Liberties on Human Rights and Fundamental Freedoms, and Mr. Himel was
subsequently questioned by members of the Committee.

Mrs. Dorman read a brief on behalf of the National Council of Women of
Canada, and Mrs. Finlayson and Mrs. Hamilton interpolated explanations.

Mrs. E. R. Sugarman read a brief in support of a, Canadian Bill of Rights,
and was questioned by Members of the Committee.

At 1 pm. the Committee adjourned until Thursday, April 27, 1950, at
10.30 a.m.

JAMES H. JOHNSTONE,
Clerk of the Committee.
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MINUTES OF EVIDENCE

THE SENATE,

Orrawa, Wednesday, April 26, 1950.

The Special Committee appointed to consider and report on the subject of
Human Rights and Fundamental Freedoms met this day at 10.30 a.m.

Honourable Mr. Roebuck in the chair.

The CHaRMAN: = Gentlemen, we have a splendid program this morning.
There are three briefs to be presented, the first of which will be by the Associa-
tion for Civil Liberties. This is a Dominion-wide organization, centred in
Toronto and the secretary is Mr. Irving Himel.

May I be pardoned if I make a personal reference on behalf of Mr. Himel
and myself? Mr. Himel met me on a street corner in Toronto not so very long
ago, and suggested that we in the Senate should give some attention to the
question of human rights and fundamental freedoms. I agreed with him, and
we discussed the question at some length. I then made the comment that perhaps
that might be my contribution to the next session of the Senate. It is a rather
well established principle that great oaks from little acorns grow, and it was as a
consequence of that conversation that I moved the original resolution on human
rights and fundamental freedoms which, as you know, occupied considerable
time and attention of the Senate throughout the entire last session, and occupies
some prominence in the Senate program for this session. So if I may I should
refer to Mr. Himel as the originator of all our troubles. May I now call on
Mr. Himel to address the committee?

Mr. Irvine HiMEL: (Executive Secretary, Association for Civil Liberties).
Thank you, Senator Roebuck, and honourable senators. I am very flattered to
think that I had something to do with the establishment of this committee;
it would, however, be a mistake for anyone to think that any single person or
any group of persons is responsible for a great interest in human rights and
fundamental freedoms in Canada. The interest exists, and the fact is that some
individuals may take it up and give voice to it. There is very wide interest in
the subject, not necessarily from an idealistic point of view but from a very
practical and serious standpoint. I hope that our brief will in some way help
to convey to you the importance and seriousness of this matter.

It is a great opportunity, in my submission, for the Senate, and in turn
Parliament, to do something on a subject of pressing concern.

With those introductory remarks, I should like to proceed with our brief
and first give you a general idea of whom we are and what organizations are
supporting this brief. I will not take the time to read it. On page two you can
see the officers of our association, and some of the organizations that have already
indicated their support to our brief. I may say that there are, as I expect, a
great number of national bodies which will be endorsing our brief, as well as
those from whom we have intimations to that effect. ’

I should like at this time to introduce a gentleman who is vice-president
of our association and who as an educator is as well known to the people of
Canada, especially the young men, as anyone. I present Dr. Malcolm W. Wallace,
Principal Emeritus of University College, Toronto University. I think he has
students who graduated under him, in every part of Canada. I have much
pleasure in asking Dr. Wallace to read a portion of the brief, after which I will
take over and read the rest.

: 33



34 ' SPECIAL COMMITTEE

Dr. MarLcotm WaLrLace: Mr. Chairman and members of the Senate of
Canada, as Mr. Himel has said, we are presenting this brief on behalf of the
Association for Civil Liberties.

The Members of the Association’s Executive include:

President, Rev. D. R. 8. K. Seeley; vice-presidents, Prof. Harry M.
Cassidy, Rabbi A. L. Feinberg, Mrs. W. L. Grant, Charles H.
Millard, M.P.P., Joseph Sedgwick, K.C., Dr. Malcolm Wallace;
treasurer, Rev. W. P. Jenkins; executive secretary, Irving Himel.

Chairman, Committee for a Bill of Rights, Dr: B. K. Sandwell. Chair-
man, for Committee for Academic Freedom, Dr. Malcolm Wallace.
Chairman, Committee on Group Relations, Miss Vivien Mahood.
Chairman of Legal Committee for Civil Rights, J. S. Midanik.

The brief is also supported by the following Organizations:

National Student Christian Movement, Canadian Council of Youth
Groups, Inter-Ethnie Citizens’ Council of Toronto, Hamilton Labour
Council, National Council of Jewish Women, Fellowship of Recon-
ciliation, Canadian Japanese Citizens’ Association, London Inter-
Race Inter-Faith Committee, Joint Labour Committee to combat
Racial Intolerance, Chinese Community Centre of Ontario,
Wakunda Foundation, Toronto Lodge, B'Nai B’rith, Unity
Organization of Dresden, Ontario, Local 252, United Automobile
Workers, Toronto, United Steel Workers of America, Local 3129,
Toronto, Toronto Christian Brotherhood of Coloured People,
United Steelworkers of America, Local 1305, Hamilton, First
Unitarian Congregation, Toronto, Toronto World Federalists,
Ladies’ Auxiliary Brotherhood of Sleeping-car Porters.

May we, on behalf of the many Canadians whom we represent, congratulate
the Senate on its establishment of this Committee. May we also say how glad
we are that you have agreed to serve on this Committee. We are well aware
that your doing so was at some considerable personal sacrifice. It should be g
source of no small personal satisfaction to you, however, to know that large
numbers of your fellow countrymen deeply appreciate what you are doing. And
we are confident that future generations of Canadians will have even greater
cause to be indebted to you.

From the motion which the Senate passed setting up your Committee, we
take it that your task is to consider and report on the subject of human rights
and fundamental freedoms with these questions in mind:

1. What are the human rights and fundamental freedoms every Canadian
should have?

2. How may they be protected and preserved?

3. What action, if any, can or should be taken to assure human rights and
fundamental freedoms to all persons in Canada?

We propose in this brief, therefore, to attempt to answer these questions
in the hope that our views will be of some assistance to your Committee in
making its report.

L

What are the human rights and fundamental freedoms every Canadian
should have?

In our opinion, every person in Canada should be able to say that h
these human rights and fundamental freedoms: - ¢ has

1. Everyone has the right to life, liberty and the security of person.

2. No one shall be held in slavery or servitude; slavery and th
shall be prohibited in all their forms, Shihotaing
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3. No one shall be subjected to torture or to cruel, inhuman or degrading
treatment, or punishment.

4. Everyone has the right to recognition throughout Canada as a person
before the law.

5. All are equal before the law and are entitled without any diserimination
to equal protection of the law.

6. Everyone shall have the right to freedom from diserimination because of
race, colour, religion or natianal origin, in employment, education and public
places.

7. Everyone has the right to an effective remedy by the competerit national
tribunals for acts violating the fundamental rights granted him by the constitu-
tion or by law.

8. (1) No person shall be subjected to arbitrary arrest, detention or exile.

(2) Any person who is arrested or detained shall be promptly informed
of the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

9. Every person who is deprived of his liberty by arrest or detention shall
have an effective remedy in the nature of habeas corpus by which the lawfulness
of his detention shall be decided speedily by a court and his release ordered if
the detention is not lawful.

10. Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any eriminal charge against him.

11: (1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he has
had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any
act or omission which did not constitute a penal offence under national or inter-
national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence was
committed. :

12. No one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour and reputation.
Everyone has the right to the protection of the law against such interference
or attacks.

13. Everyone legally resident in Canada has the right to freedom of move-
ment and residence within the country, and the right to leave and return to
Canada.

14. (1) Men and women of adult age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage and at its
dissolution.

(2) Marriages shall be entered into only with the free and full consent
of the intending spouses.

(3) The family is the natural and fundamental group unit of society and is
entitled to protection by society and state. '

- 15. (1) Everyone has the right to own property alone as well as in associa-
tion with others.

(2) No one shall be arbitrarily deprived of his property.
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16. Everyone has the right to freedom of thought, conscience and religion,
this right includes freedom to change his religion or belief, and freedom, either
alone or in community with others, and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

__17. Everyone has the right to freedom of opinion and expression; this right
mclud'-es_ freedom to hold opinions without interference and to seek, receive and
mmpart, information and ideas through any media and regardless of frontiers.

~ 18. (1) Everyone has the right to freedom of peaceful assembly and asso-
ciation.
(2) No one may be compelled to belong to an association.

19. (1) Everyone has the right to take part in the government of the
country, directly or through freely chosen representatives.

(2) Everyone has the right of equal access to public service in the country.

(3) The will of the people shall be the basis of the authority of government;
this will shall be expressed in periodic and genuine election which shall be by
universal and equal suffrage and shall be held by secret vote. ;

20. Every person is entitled to all the rights and freedoms above set forth
without distinction of any kind such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status.

Any person whose rights or freedoms as herein provided have been violated,
may apply for relief on notice of motion to the Supreme or Superior Court of
the provinee in which the violation occurred.

You can see that these rights and freedoms are, except for Article 6, the
same as the draft articles in the text of the motion establishing this Committee.
They also appear in the United Nations Universal Declaration of Human Rights,
which was unanimously adopted by the United Nations General Assembly on
December 10th, 1948, by a vote of forty-eight nations, including Canada.

I suppose the unanimity was secured largely because it did not bind anybody
to anything in particular at the time. :

These are political rights, substantially. It might be urged that socially
and economically human rights are of as much importance. We do not propose
to discuss those, however—though we think they are of great importance—
because it is very difficult indeed to make social and economic rights matters
of legal right.

Hon. Mr. KinLey: Are you reading from the brief, or speaking ad lib?

Dr. Warrace: T am speaking ad lib. Perhaps, however, I might just read
the brief continuously.

Hon. Mr. Kintey: Then we can follow you.

Dr. WaLrace: In addition to the human rights and fundamental freedoms we
have mentioned, there are what may be termed the economic and social human
rights. They are set out in Articles 22 to 26 of the Universal Declaration of
Human Rights. These articles provide among other things, that everyone has the
right to work, to periodic holidays with pay, and to protection against unemploy-
ment—the rights to choose a job and to join a union and the right to equal pay for
equal work. They also provide for the right to an adequate standard of living,
. including housing, medical care and security in the event of sickness, widowhood
and old age, as well as the right to education and to freely participate in the
cultural life of the community.

We should like to state that it is our intention to confine our remarks in this
brief almost entirely to the list of rights and freedoms which we mentioned at
the beginning of the brief, namely, the so-called civil and political human rights,
We do not therefore propose to say more than a few words regarding the economie
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and social human rights.  We assume that they will be amply dealt with before
you by groups whose interests lie more closely in the economic and social fields.
We believe, however, that it is important to recognize that the civil and political
human rights occupy a somewhat different position in the scheme of things from
the social and economie. For instance, it is recognized that the civil and political
human rights are capable of interpretation and application by the court as
principles of law, whereas the same cannot be said of the economic and social
human rights. How, for example, could a court of law give legal effect to a
general right to work or the right to an adequate standard of living? It should
be pointed out that these rights were included in the Universal Declaration of
Human Rights in the form in which they appear, for their moral effect, and not
with the idea that they would have the force of law. 3

Much as many of us may approve of these economic and social rights in
principle, and favour them as objectives to be attained, it must be admitted
that they are rights which can only be properly dealt with by specific and
detailed legislation, and not, as has been the case with the civil and political
human rights, as part of the fundamental law of the land.

It is inevitable in a great undertaking such as this, that there will be
differences of opinion as to the propriety of the language used to describe these
human rights and fundamental freedoms. We do not for one moment suggest
that this is the final language which should be used to describe them in a legal
document. We are ready to concede that the wording could stand legal and
literary refinements. l

Our essential interest at the present time, is in the substance of these rights
and freedoms, rather than in their form. As experienced legislators, you will
know that in important human documents of this kind, one must expect people
to differ somewhat in their choice of language. You will also know that, given
men and women of good will, such difficulties are easily surmounted, and one
might properly defer problems of this nature for the diligent and specialized
skill of the legal and literary experts.

This, however, might be said in support of the language employed. First,
with one exception, each article was considered and discussed very carefully
by an 18-member Commission on Human Rights set up by the United Nations
under the chairmanship of Mrs. Eleanor Roosevelt. Second, it took two years
of continuous work to finish the job. :

As Canadians we may be interested in the very important share that
Professor Humphrey took in that work.

The CuamrMAN: Hear, hear.

Third, it was reviewed and revised by a Committee of the United Nations
General Assembly under the chairmanship of Dr. Charles Malik of Lebanon
which took eighty-five meetings to complete their work. Fourth, it was approved
by Canada and 47 other countries as a solemn act of the United Nations
General Assembly after careful consideration. Finally, it constitutes a common
denominator of agreement on human rights among people of many races and
creeds whose customs, traditions and culture vary in a great many respects.

Hon. Mr. Kixtey: I think there was some limitation to that later. Senator
David said that the Canadian delegation reserved, on account of provincial
jurisdiction, its decision.

The CuamrMAN: Yes. I understood both at the time and from what they
said that the Canadian delegation pointed out the divided jurisdiction in Canada;
and with that reservation, and just what it implied, which was not very fully
expressed nor any attempt made to fully express it, gave their concurrence.

Dr. Warrace: I suppose all federal governments have to make that reserva-
tion in connection with almost all their agreements, where there are divided
jurisdictions.
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Hon. Mr. Kinvey: Then he also brought out that this word “unanimous”
is a little freely used; that there were some states that refrained from voting.

Mr. HiMEL: Quite so.

Dr. WarLrLace: But there were forty-seven nations that did vote.

Hon. Mr. KinLey: How many refrained from voting?

Dr. Wavrrace: I do not know.

Mr. HimeL: Eight.

The CualrRMAN: My recollection is that there were five who refrained from
voting, and two were not present.

Hon. Mr. KinLey: It is well to get the record straight.

The CramrMAN: But everybody who did vote, voted in favour of it.

Hon. Mr. KinLeY: It should be unanimous.

Mr. Himer: I think, Senator, that in the United Nations procedure, if a
country abstains from voting it is regarded as a vote. I may say that as far
als Canada is concerned she voted for the Declaration. She made her position
clear.

Hon. Mr. KinLey: But did she adopt the principle?

Mr. HimeL: Yes. She abstained from voting at the beginning but when
the last vote was taken she voted for it.

Hon. Mr. KivLey: That would be in the General Assembly?

Mr. HimeL: Yes.

Hon. Mr. TureeoN: What Mr. Himel has said is correct. Before the final
meeting Canada abstained, stating why. She mentioned the provincial juris-
diction, but when the final vote was taken Canada voted, just referring to the
cause of her previous abstention. Then she voted for it in prlpmple; that is,
purely in principle and not as a definite undertaking to put it into effect.

Mr. HivEL: Quite so.

1t is sometimes objected that not only is it necessary to define our human
rights and fundamental freedoms, but also our duties. This problem was con-
sidered at some length by the United Nations. Last summer at the conference
of the Canadian Institute on Public Affairs at Lake Couchiching, Dr. Charles
Malik, Chairman of the Social, Humanitarian and Cultural Committee of the
Third Session of the United Nations General A_ssembly and Rapporteur of the
Human Rights Commission dealt with this subject in these words:

the answer to this objection is that we are here dealing with the rights of
man as man, and not with the rights of society or the state. Today we
find ourselves in a situation, all the world over, in which man’s simple
essential humanity—his power to laugh and love and think and change
his mind, in freedom—is in mortal danger of extinction by reason of
endless pressures from every side; governmental regulations and controls,
social interferences, the maddening noises of civilization, the sheer multi-
plicity and crowding in of events as a result of the contraction of the world,
the dizziness of his mind from the infinity of material things to which he
must attend.

Under this external social and material pressure man is about to be
completely lost. What is needful therefore is to reaffirm for him his
essential humanity: to remind him that he is born free and equal in dignity
and rights with his fellow men, that he is endowed by nature with reason
and conscience, that he cannot be held in slavery or servitude, that he
cannot be subjected to arbitrary arrest, that he is presumed innocent until
proved guilty, that his person is inviolable, that he has the natural right
to freedom of thought, conscience, religion and expression; and so on down
the list of proclaimed rights. It is this reaffirmation, if only he heeds it,
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that might still save him from being dehumanized. For society and the
state under modern conditions can take perfect care of themselves: they
have advocates and sponsors on every side; their rights are in good
hands. It is man, who is in danger of becoming extinet. It is man who
is the unprotected orphan, the neglected ward, the forgotten treasure.
And therefore it is good that the Declaration has not lost sight of its main
objective: to proclaim man’s irreducible humanity, to the end that he may
yet recover his creative sense of dignity and re-establish his faith in
himself.

Thus, to use the words of Dr. Malik and the Universal Declaration of Human
Rights, the task that faces this committee is to reaffirm for Canadians their faith
in fundamental human rights, in the dignity and worth of the human person; to

' proclaim man’s irreducible humanity.

In terms of the daily life of every Canadian, we believe these fundamental
human rights, this irreducible humanity, are to be found in the specific human
rights and fundamental freedoms to which we have referred and which in the
main, appear in the motion of your appointment. They are to be found in a
similar statement of fundamental human rights which forms the basis of the
United Nations Covenant now under discussion. They are to be found in asking
yourselves these questions:

1. Would you, yourself, like to be without any of these rights or freedoms?

2. Do you think any person in Canada would want to be without them?

This now brings us to the point where we have to consider the second problem
suggested by your motion of appointment, namely, how may these human rights
and fundamental freedoms be protected and preserved? To answer this question,
one first is obliged to inquire into, how and whether they are protected and
preserved at the present time.

This, it apears to us, is the situation at present. A few of these rights
are constitutionally guaranteed in specific cases under the British North America
Act. ‘They include the right to use the French and English language in debates
in the House of Parliament of Canada, in the Quebec Legislature, and in the
courts of Canada and Quebec. The Constitution further affirms the right to
denominational schools and to the separate school system of education. It also
ensures that elections. of members of the House of Commons must take place
at least once in every five years, and of members to the Provincial Legislature
once in every four years and that sessions of the House of Commons and
Provincial Legislatures must be held at least once a year.

Besides these rights, which for very good reasons, the Fathers of Confedera-
tion decided to make part of our fundamental law, the only other protection, in
a legal sense, an individual person has in Canada against infringement of these
' human rights and fundamental freedoms, is to be found, applied on the whole, to
specific cases, scattered throughout our statute law, and dispersed in a multitude
of law reports of court decisions. For example, some sections in different parts
of the Criminal Code of Canada, provide a form of protection in the case of
some of these civil human rights, to persons charged with criminal offences.
An example in point of a court decision where the protection has come from the
court, is for instance, the judgment of the Supreme Court of Canada in the
reference re Alberta Statutes: The Accurate News and Information Act, 1938,
S.C.R., 100, where it was held that this statute which gave the Chairman of the
Social Credit Commission the power to regulate the press in Alberta was
unconstitutional.

I am going to hand over the brief now to be dealt with by my colleague,
Mr. Himel. \

.



40 SPECIAL COMMITTEE

Mr. Himer: If T may just continue:

In the case of many of these human rights and fundamental freedoms
however, possibly some of the most important, we do not have at present any
general, definite legal means of protection. One is entitled to say, we think, that
this is true of such rights as the right of freedom of speech, freedom of the press,
freedom of religion, freedom of association, freedom from diserimination. These
rights, if one can speak of them as rights, at the present time exist for every
Canadian only through a process of legal implication or inference.

At this point it might well be asked, is there any need to change our present
method of protecting and preserving human rights and fundamental freedoms in
Canada? We strongly urge that there is. :

We submit that this need exists because at the present time such rights
and freedoms of the person as are protected by law in Canada, are too diffuse,
and one almost has to be a lawyer to know what they are. There is a real need
to consolidate our human rights and fundamental freedoms in a single document,
so that every person in Canada will know and not have to guess what his or her
fundamental rights are. One cannot overemphasize the immense value that such
a document would have in educating all sections of the Canadian people to a
greater understanding of their rights and freedoms and respect for the rights
and freedoms of others. Consider what a powerful organ of education it would
be in the schools, in our churches, through the medium of the radio and press,
the courts and our communal organizations! :

We submit further that this need exists because of the lack of uniformity
which can and has prevailed in Canada in respect to these human rights and
fundamenttal freedoms. This derives in part from the fact that Canada is a
country in which the power to pass laws is divided between the Federal Govern-
ment and 10 Provincial Governments, each of which is supreme in its own
jurisdiction. It has been known to happen on numerous occasions, that what
was the law relative to a particular fundamental human right in one part of the
country, varied considerably from the law on the same subject elsewhere in
Canada.

This lack of uniformity also derives from the fact that Canada is a hetero-
geneous country, comparable to the United States, with a plural population
composed of people from numerous races, nationalities and ereeds having varying
traditions and cultures and many of whom are recent immigrants. At the
present time, these and other conditions tend to promote diversity in the field
of human rights and fundamental freedoms, a field in which uniformity is most
desirable, indeed, we would suggest necessary. We have created an important
instrument of uniformity in regard to our fundamental human rights, by making
the Supreme Court of Canada the court of last resort. What we have over-
looked is to provide them with the necessary tools to make this uniformity
possible. >

A third persuasjve reason, in our judgment, for changing our present method
of protecting fundamental rights in Canada, is that we have all witnessed
in this modern world that governments cannot always be relied upon to respect
the human rights and fundamental freedoms of the person. Our history books
are replete with examples which point to the moral that it is not prudent to give
government almost absolute legal power over our rights and freedoms.

If there is one lesson modern history should have taught us, it is this—that
it is a very wise thing for the people of any country to have proper checks
such as a constitutional guarantee, on the power of government to take awa};
our most precious liberties. This theory is recognized in our Constitution in
the case of the right to use the French and English languages in Parliament
and in our courts, the right to the separate school syvstem. of education, the right
to periodic elections and regular sessions of Parliament and the Provineial
Legislatures. \
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One might fairly ask why should we stop with these? Is it not equally,
if not more important, that every person in Canada should be constitutionally
guaranteed the right of freedom of speech in the French and English languages,
as it is that they should have the right to use them? Certainly what we have
the right to say should be no less protected than the language in which we have
the right to say it.

The Constitution recognizes the right to the separate school system of
education. This, however, is only one aspect of the whole concept of the right
to freedom of religion. One is entitled to ask if it is important to protect this
right in the Constitution, which we do not question, is it not likewise important
to protect other religious rights in the Constitution? Should not the Constitu-
tion, we. ask in all sincerity, then be enlarged so that these other religious rights
are also protected by a clause which recognizes that every person in Canada

' ig entitled to the right of freedom of religion? By parallel reasoning, one might

say the same of the other fundamental human rights.

Finally, and perhaps most important of all, we need to change our present
legal method of protecting human rights and fundamental freedoms because in
fa.ct},1 thlls method is not providing the individual Canadian with the protection
it should. 5

We leave it for you to say whether in the face of these well-known cases
of infringement of fundamental human rights which were possible in Canada

in recent years, the liberties of the person are sufficiently protected in' our
country at the present time:

1. In one of the provinces a law was passed prohibiting membership in a
trade union outside the province.

2. There is provincial law in force which empowers municipalities to pass
by-laws, prohibiting the distribution of literature and printed matter
generally, without a permit. .

3. Not so long ago, an Order-in-Council was passed, which the Privy
Council said was perfectly legal, and which, if it had been enforced,

would have exiled, without charge or trial, about 10,000 Canadian citizens
because of their race.

4. Under a provi_ncial law, the premises of anyone suspected by the Attorney
General of the province of promoting a particular political ideology may be
closed, in his absolute discretion, for a period of one year.

5. There was a federal law which for a long time refused to allow a married

man who was a citizen of Canada, to bring his wife and children here because
of hisrace.

6. In one of the provinces, a designated Minister of the government is
permitted by law to detain a juvenile offender for as long as two years beyond
the term of his penal sentence.

7. Up until fairly recently, it was a provineial law to deny the right to vote to
certain people because of their race. In fact, this disability still prevails in
Canada against certain native Indians.

Hon. Mr. KiNLEY: Is it true that the Indian is debarred from voting because
of his race? : :

The CuairmaN: He is denied the right to vote because he is a ward of the
state.

Hon. Mr. Rem: And he is a ward of the state by choice. He may become a
Canadian at any time he wishes.

The CuAmrMAN: It is open to question and argument whether we should
continue that system, but, as I understand it, it is not because of race that
Indians are prevented from voting. Any Indian who decides that he will no longer
be a ward of the state is given the right to vote.

61058—2
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Hon. Mr. Kixvey: Is it true that the Indian is debarred from voting because
of their race?

Mr. HiveL: Let us say a man is in a penal institution; he is in effect a ward
of the state. There is nothing in our law which says he is barred from voting,
but I do not think there is any provision for him to vote in penitentiary. Of
course, when he comes out he is allowed to vote.

_Hon. Mr. Kixrey: Would you advocate that he be allowed to vote in the
penitentiary ?

Mr. Hrven: We are only dealing with the principle that people should not
be denied the right to vote because of their race.

Hon. Mr. Kintey: You say, “Up until fairly recently, it was a provinecial
law to deny the right to vote to certain people because of their race.” What
people have you in mind?

Mr. Himen: That is quite true. That applied in British Columbia against
Japanese people and against Chinese and against Hindus.

Hon. Mr. KinLey: As a wartime measure.

Mr. HimeL: No, that was the law for a long time and it was only changed in
about 1948 or 1949. :

Hon. Mr. KinLey: Were they denied the right to vote if they were Canadian
citizens?

Mr. HiveL: If they were Canadian citizens.

Hon. Mr. KinLey: That has been changed?

Mr. Hiver: That has been changed. We are not arguing these cases as
cases; we are arguing them as principles. We say that if you can take away a
human right once you can can take it away again, unless you do something to
prohibit its being taken away. If there is the legal power to take away a human
right at one time, that power remains unless something is done to abolish it. I
submit that there are certain fundamental human rights which no government
should have the power to take away. Otherwise, we have not got rights, we
have only got privileges. I will come along to that position a little later.

8. Under an Order-in-Council passed in 1947 and which is now repealed,
the freedom of movement of people of a certain race was restricted so that they
were not, permitted to enter one of the provinces without a permit.

9. The license to operate a tavern was cancelled by order of an Aﬂtorney-
General of a province in Canada because the person in question went bail for
members of a particular religious group.

10. The ownership of property in one of the provinces has been restricted
by law so that the people of a particular religious group cannot purchase land
unless it is 40 miles away from another settlement of their co-religionists.

11. Another provincial law provides that the local authorities can require
a person to obtain a permit before a public meeting can be held.

12. The right of habeas corpus has been denied by law in Canada.

13. A recent provincial law authorizes a government-appointed Board of
Censors to prohibit the distribution of any magazine or periodical containing
any illustration which the Board decides is an immoral illustration. No right
of appeal is given from its decision.

14. About a year and a half ago, a person was arrested in a Canadian city
and charged with being a public mischief. He was suspected of being implicated
in a murder. For 4 weeks he was held without bail on the charge of public
mischief. During 3 of those weeks, he was without benefit of counsel. On one
occasion it is reported he was questioned for 17 straight hours by the police. At
the end of 4 weeks, bail was set at $20,000 property, $10,000 cash. At the end
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of six weeks he was allowed out on bail of $4,000. Eventually the charge of
public mischief was dropped against him, and he was completely absolved by
a coroner’s jury of any connection with the crime.

15. By legal measures, people in Canada have been excluded because of
their race from employment in certain occupations. While these practices have
been almost entirely eliminated, there are many employers who still practise
racial and religious descrimination in employment. Moreover, discrimination is
not confined to employment. It is also found in public places, as for example,
in a small Canadian town where the majority of the restaurants and hairdressing
establishments will not serve some people because they are of a certain race.

16. Under Tariff Item 1201, forty-five books and twenty-three newspapers
were refused entry in Canada, while in 1949, eighty-one books and twenty-two
' magazines and newspapers were denied admission by officers of the Department
of National Revenue, without right of appeal.

It would not be difficult to cite additional cases where fundamental human
rights have been violated. But we believe sufficient has been said to make us
aware of the profound meaning behind the words of Mr. Justice O’Halloran of
the British Columbia Court of Appeal when in a recent article he wrote:

. “No Canadian can rest content unless he is convinced that his citizen-
ship as such guarantees to him constitutionally equally full rights as are
enjoyed by his friends and neighbours in the United States of America.”

And of the words used by Mr. Justice Angers of the Exchequer Court of Canada
in the case of Belleau v. Minister of National Health and Welfare et al. 1948
Ex. CR 288, at p. 320, where he said: '
“There are in my judgment too many encroachments by Ministers,
Deputy Ministers and functionaries in the judicial as well as the legislative
field; if they are not curtailed, the country may in a not too remote future
be ruled by a dictatorial government.”

It follows from what we have said that there is a real need for more adequate
legal protection of the fundamental human rights of the individual in Canada
than at present exists. We would next like to consider how these fundamental
human rights may be more adequately protected.

First and foremost we believe Canada should have a Bill of Rights in her
Constitution. To the extent that the Constitution now provides guarantees for
the French and English language, the separate school system, periodic elections
and sessions of Parliament and the Provincial Legislatures, as we pointed out
earlier, we already have the nucleus of a Bill of Rights. Our submission is that
there is no valid reason why the Constitution should not be extended to take
in the other human rights and fundamental freedoms mentioned earlier in this
brief.

Certainly they have an equal claim to a place in the Constitution. Together
they would constitute a Bill of Rights to which every person in Canada could
point with pride and call his own.

The value of a Bill of Rights in the Constitution becomes at once apparent
because by having these fundamental human rights constitutionally guaranteed,
the different governments in Canada, not to speak of the courts and the private
individual, would be bound by law to respect them. And in the event one’s
rights were infringed a person could go to the courts and seek redress.

This is no more than is prudent and just. As Thomas Jefferson once said,
“I have a right to nothing which another has a right to take away. A Bill of
Rights is what the people are entitled to against every government on earth,
general or particular; and what no just government should refuse or rest on
inference.”

61058—23%
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. As another great figure of history, the late Mr. Justice Cardozo of the
Supreme Court of the United States said: “The utility of an external (judicial)
power restraining the legislative judgment is not to be measured by counting
the occasions of its exercise. The great ideals of liberty and equality are
preserved against the assaults of opportunism, the expediency of the passing
hour, the erosion of small encroachments, the scorn and derision of those who
have no patience with general principles, by enshrining them in constitutions,
and consecrating to the task of their protection a body of defenders. By conscious
or subconscious influence, the presence of this restraining power, aloof in the
background, but nonetheless always in reserve, tends to stabilize and rationalize
the legislative judgment, to infuse it with the glow of principle, to hold the
standard aloft and visible for those who must run the race and keep the faith.
Great maxims, if they may be violated with impunity, are honoured often with
lip-service, which passes easily into irreverence. The restraining power of the
judiciary does not manifest its chief worth in the few cases in which the
legislature has gone beyond the lines that mark the limits of discretion. Rather
shall we find its chief worth in making vocal and audible the ideals that might
otherwise be silenced, in giving them continuity of life and of expression, in
guiding and directing choice within the limits where choice ranges. This
function should preserve to the courts the power that now belongs to them.”

In addition, as we have shown earlier, a Bill of Rights would be of great
value in consolidating our human rights and fundamental freedoms in a single
document, so that every person in Canada would know and not have to guess
what his or her fundamental human rights are.

It is not hard to imagine what a powerful organ of education it could be
in our school system, in training children and adults alike to respect fundamental
human rights, in our churches, in or courts, in our communities, and through
the newspapers, radio and other mediums of expression.

Finally, one cannot overlook the important value of a Bill of Rights would
have in promoting uniformity in the field of fundamental human rights in a
heterogeneous country such as Canada, where jurisdiction is divided between
a federal and ten provineial governments.

It has been suggested that a Bill of Rights may encourage licence. There
is no evidence to support this view, unless the right to disagree is to be taken
as a form of licence. Those who have faith in our courts, in our institutions and
people, need have no fear that they will not provide necessary safeguards against
the unwarranted abuse of freedom.

It may be said that we do not need a Bill of Rights in Canada because
Great Britain does not have one. This argument fails to take into account that
Great Britain is constituted differently from Canada. She does not have the same
problem of divided jurisdiction that we have in Canada. She has only one
parliament, whereas we have eleven governments, not to mention the municipali-
ties. Great Britain is a small country compared to ours, where parliament
is constantly in session, and where infringements readily come to public attention.
Canada, on the other hand, is a vast country and we are handicapped by the
fact that infringements which may be known to the people in one part of the
country, may be totally unknown to the people in the rest. Then, too, Great
Britain has a homogeneous population, while in Canada we have a heterogeneous
people. Furthermore, Great Britain has a tradition of civil liberties which goes
back over a thousand years, while we are just starting out on the road of
nationhood. Finally, it would be a mistake to think that in Great Britain they
are opposed to the idea of a Bill of Rights. The contrary appears to be closer
to the truth.

At the present time the government of Great Britain is actively assisting
the United Nations Commission on Human Rights in the preparation of an
International Covenant on Human Rights. In addition, a distinguished com-
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mittee of citizens of Great Britain under the chairmanship of Lord Sankey, the
late Lord Chancellor, a few years ago, joined hands and prepared a monumental
document in the form of a Declaration of the Rights of Man.

It may be objected by some that we do not need a Bill of Rights in Canada
because it has been of doubtful value in the United States. Certainly it would
be hard to find a responsible American who held this view. Aeccording to people
competent to speak on the subject, the Bill of Rights has been one of the greatest
single forces in uniting the American people and in the development of democracy
and respect for human rights in that country.

This is what Mr. Justice Douglas of the Supreme Court of the United States
has to say:

The Bill of Rights represents a great historie struggle to make men
free. It is the cornerstone on which our cultural and spiritual values rest.
It is a constant reminder to us that once we strike down the expression of
ideas that we despise we have forged an instrument for the suppression of
ideas that we cherish. We know that the constitutional safeguards of
equal justice under the law are absolutely essential to the preservation of
liberty. For history has shown that once persecution is unloosed on one
minority, it spreads like a blight. We know that man is strong only when
man is free; that man is free only when he has those inalienable rights
proclaimed by our Declaration of Independence.

Here is how the noted scholar, Professor Zachariah Chaffee Jr. of Harvard
University puts it: i

More than any other part of the Constitution, the ten amendments

which make up the Bill of Rights are the precious possession of private

citizens. They came out of the people and were made directly for their
benefit.

On the occasion of the 158th anniversary of the Bill of Rights, a New York
Times editorial reported:
The Bill of Rights is as sacred and as meaningful to the mass of the
American people today as it was 158 years ago—perhaps more so, for
since its adoption there has been 158 years of struggle to preserve it in
spirit and letter.

Usually this objection is put forward by people who are thinking of the
status of the negro in the United States. They fail to consider that it would be
almost impossible to find any responsible negro in that country who would
propose the abolition of the Bill of Rights. The fault be it remembered in their
case, is not with the Bill of Rights, but with the lack of adherence to the principles
of the Bill of Rights. We hesitate to think what life might have been in the
United States had there been no Bill of Rights. As the study of Mr. Osmond K.
Fraenkel of the New York Bar on “The Supreme Court and Civil Liberties”
demonstrates, it is hard to overemphasize the extent to which the Court has
protected the Bill of Rights.

Another argument sometimes raised against a Bill of Rights is that it would
tend to restrict rather than extend our liberties. We fail to see any real merit
in this argument, because we feel it would be a simple thing for competent legal
draftsmen to make clear that the Bill of Rights is not to be regarded as abridging
any rights or freedoms presently existing. Certainly there is no evidence that
the Bill of Rights has had the effect of restricting rather than extending civil
liberties in the United States. Certainly also, Great Britain and the United
States would not be supporting an International Covenant on Human Rights
before the United Nations Commission on Human Rights if that were so.

As was done in the American Bill of Rights and has been done in the
Covenant, a clause could be inserted to the effect that nothing in the Bill of



46 SPECIAL COMMITTEE

Rights is to be construed as limiting or derogating from any rights or freedoms
otherwise recognized.

It may be objected that it is unnecessary to have a Bill of Rights in the
Constitution, the protection can be provided by a federal statute. While it is
true a federal statute would afford greater protection than at present exists,
nevertheless the value of such a law cannot be compared with a constitutionally
guaranteed Bill of Rights. For one, a federal statute would be limited in scope
so that it could only cover those things within Dominion jurisdiction. In other
words, it would leave the provinces free to do anything they decided in the realm
of fundamental human rights within their powers under the British North
American Act. For another, there would be nothing to prevent a succeeding
government from suspending or repealing the federal Bill of Rights as long as
it had a parliamentary majority.

In connection with this argument it might be well to recall the words
Mr. Justice Douglas of the Supreme Court of the United States used three years
ago:

James Madison, in championing the Bill of Rights, stated that “the
preseription in favor of liberty ought to be levelled against that quarter
where the greatest danger lies, namely that which possesses the highest
prerogative of power”. "And so the Bill of Rights is not only a curb on
all executive agencies, on the legislatures and on the courts. It is in its
ultimate reach a check on a majority of the people—the source of all
sovereignty—in favor of a minority.

We would not want to be understood as suggesting that all we have to do
to adequately protect our civil liberties is to pass a Bill of Rights in the Consti-
tution. It would be a mistake for anyone to assume one’s rights and freedoms
are made secure simply by the enactment of a Bill of Rights. It has always
been true and we expect it always will be true that eternal vigilance on the part
of every citizen, and respect for the rights of others, is the price of liberty.

The fact of the matter is that both need each other. The Bill of Rights needs
the support of the people and the people in turn need the autherity, standard
and legal guarantees of the Bill of Rights.

As a distinguished jurist has said “It iz not in the courts alone that the
strength of our eivil liberties is to be ascertained. The executive and legislative
branches of government also have responsibilities for enforcement of the Bill of
Rights. The administration of the voting booths, the habits of the police in law
enforcement, the nature of the city’s ordinances—these are all indices of the
vitality of the Bill of Rights in the life of the community: So is the attitude
of the community. For an indifferent community, like a misguided one, will
surely breed disrespect for the standards embodied in the Bill of Rights.”

In addition to a constitutional Bill of Rights, we believe that fundamental
human rights would be more adequately protected in Canada if these steps
where taken!

1. The Supreme Court Act should be amended to extend the jurisdiction of
the Supreme Court of Canada, so that, the Court will have jurisdiction to deal
with many cases involving eivil liberties which now cannot come before it.
Certainly such issues are of equal, if not greater importance than monetary
matters. Moreover there would hardly be much point to having a Bill of Rights
and find that there was no recourse by way of appeal in proper cases to the
court of last resort.

2. A Federal Fair Employment Practices Act should be passed which would
seek to put an end to diseriminatory and unfair employment practices in federal
industries and promote proper relationships between employers and employees.
It-would recognize, to use the words in the Fair Employment Practices Act
proposed by the Liberal Party of Ontario, that “no employer shall discriminate
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against any individual or group in respect of terms, conditions or privileges of
employment, or discharge or refuse to employ any individual or group because
of race, colour, creed, religion, ethnic or national origin or ancestry”.

They have such a law in New York State, and a New York Herald Tribune
editorial writes of it as follows:

“Legislation against discrimination in employment is practical and suc-
cessful. . This is common knowledge in New York; the evidence is
everywhere plain. What is our secret of success? First, there is
determination firmly and simply expressed in law. Second, the com-
mission gets results by ‘conference, conciliation and persuasion’.
Third, our law has teeth. Up to now, the cease-and-desist sanctions
of court order have never been sought, which is a tribute to the
commission’s skillful and forehanded administration. The necessity
for crackdown is avoided by developing a community atmosphere
that is progressively favourable. We progress by conscious edu-
cation; the whole air is co-operation instead of conflict. And this
is the triumph of intelligent legislation, the proof that a broad and
imperative aim can be harmoniously translated into happy result.

3. A Civil Rights division should be established as a branch of the Depart-
ment of Justice, whose function it would be to investigate complaints and seek
to protect the fundamental human rights of people in Canada.

4. When the Criminal Code is revised, special consideration should be given
to defining and bringing together in one place, the specific rights which the
citizen and an accused person may lay claim to under our criminal law.

IIT

We now propose to direct our attention to the third and final question
suggested by the motion of your appointment, namely: What action, if any, can
or should be taken to assure human rights and fundamental freedoms to all
persons in Canada?

As for the Bill of Rights in the Constitution, history has been good enough
to lend us a helping hand. The Dominion and Provincial Governments are now
actively considering the revision of the Constitution. This is indeed a great
and historic opportunity to bring our Constitution up to date and inseribe therein
a Bill of Human Rights to which every person in Canada would be entitled.

We therefore urge that you recommend to the Government of Canada to
take up, at an appropriate time, with the Provinces the task of incorporating a
Bill of Rights in the Constitution.

We further urge that you recommend to the Parliament of Canada that
the Supreme Court Act be amended to enlarge its jurisdiction in cases involving
fundamental human rights and freedoms.

We also urge that you recommend to the Parliament of Canada that it enact
a Federal Fair Employment Practices Act.

Finally we urge that you recommend to the Government of Canada that it
establish a Civil Rights division as a branch of the Department of Justice.

. In subscribing to the United Nations Universal Declaration of Human
Rights, Canada undertook to promote by progressive measures, universal and
effective recognition and observance of human rights and fundamental freedoms
in its territory. We feel that Canada would be setting an example for the rest
of the world if it now proceeded to implement this undertaking. We have
accepted these rights and freedoms as moral obligations. Having done this,
it follows logically and is no more than right that we should accept them as
legal obligations as well. It is no answer to say let us wait until Canada and
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the other United Nations write and conclude an International Covenant on
Human Rights. From past experience we know that such international agree-
ments usually take a long time to be completed, if they ever are consummated,
and present indications are this is likely to be the case with the Covenant.
Besides, before a Covenant could be put into legal effect in Canada, the question
of obtaining the consent of the provinces would inevitably arise.

Canada is now emerging into full maturity as a nation. We have recently
witnessed the establishment of two freedom-loving nations, India and Israel, both
of which saw fit to include a Bill of Rights in their Constitution. By enacting
our own Bill of Rights, Canada would not only be joining the distinguished
company of these countries, but of at least 30 other nations as well.

Above all, let us strive to make Canada safe for both democracy and differ-
ences, where the answer to error is not terror; where democrary is achieved
without vulgarity and excellence without arrogance; where the majority is
without tyranny, the minority without fear, and all people have hope.

We accordingly look to you for a report which will be in keeping with the
fine tradition of Canadian statesmanship, and which will be an inspiration, not
only to the Canadian people, but to the people in the rest of the world, and a
heritage to future generations of Canadians.

The CuamrMAN: That is splendid. I believe there will be some questions
now.

.Hon. Mr. KinLey: Mr. Himel, on page 15 of your brief you say, “We there-
fore urge that you recommend to the government of Canada to take up, at an
appropriate time, with the provinces the task of incorporating a Bill of Rights
in the Constitution. What significance do you put in that term “appropriate
time”’?

Mr. Himen: It is appreciated, senator, that the federal government may
have a special procedure in mind and that it prefers to take up these matters in
a certain order. I do not think that the people in Canada who are interested in
the protection of human rights would want the government to take it up except
in the way in which the government deems best. What we are primarily
concerned about is that they take it up at some reasonable time, not too far hence.
We have in mind that the government may want to dispose of the question of
how to amend the Constitution before they go on to decide what amendments
should be made, and we do not feel that we should ask you to recommend
to the government that any specific time be set when the government should
take it up. ‘We are interested in the recommendation that they should take it up
at an appropriate time. Do I make my answer clear?

Hon. Mr. KinLey: Yes. The amending of the Constitution is going to be a
most dicult matter, and I am just wondering whether the fundamental part of
the amending of the Constitution should not have first consideration and not
be ditched, as it were, because of something they might have difficulty with.
In one sense the term “appropriate time” might be to deal with one thing at a
time. As I say, the amending of the Constitution is going to be very difficult
and I am glad to see this term ‘“appropriate time” in here. I like that.

Now, you regard the right to work as fundamental. I guess everybody
regards that as fundamental. T think it is not only fundamental but it is
salutary and is a virtue, but can you say something about the right to work?
Do you regard it as the right of man to work or an obligation on somebody’s
part to give man work?

Mr. Himen: 1 may say, Senator Kinley, that we had hoped to cralify
that question in our statement of economic and social human rights. We feel
that in dealing with this question of the right to work there is first required a
specific legislation rather than general statements, because if you are going to
put those things in a Bill of Rights which you are going to ask a court to
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enforce, then you must at the same time put in those things which a court can
enforce. In my opinion it is not possible to ask a court to enforce a general
right to work, but, on the other hand, we know that freedom cannot exist
without employment. As one man said yesterday, ‘“Democracy might be
defined as freedom plus groceries”. It would not be wise to overlook the
important place that economic and social rights have in the scheme of things.
It is our submission that it does not belong, however, in the Constitution but
that it belongs as part of our statute law. Therefore it is a matter for the govern-
ment to consider appropriate measures from time to time to deal with the
question. But we certainly do not feel you can have freedom without people
being economically secure, and therefore in any-all-inclusive study of the subject
of civil rights, one cannot ignore the subject of these social and economic rights.
Does that answer your question?

Hon. Mr. KinLey: Well, there is more to it than that but I am glad to
hear what you have to say.

Hon. Mr. Rem: In preparing your brief I suppose you have given some
study to the life of the individual in the United States as compared to the life
of the individual in Canada. If so, I am wondering whether in your opinion
an individual either in Great Britain, with its Magna Charta, or in the United
States, with its Bill of Rights, is enjoying a life of greater freedom from any
of the fears you have mentioned here than the individual in Canada. Coming
as I do from Great Britain I may have something to say about that. I think
the people from Great Britain have -been hamstrung for the last 20 years.
I suppose you have made some study of the United States. I have too.

Mr. Himen: Not having lived there I am not in a position to say which
country has the greatest amount of freedom. However, I think perhaps that
the question is mot fairly put because we are not so much interested in how
much freedom may be enjoyed by an individual in the United States or in
Great Britain or in this country. The task we have is te extend freedom as
much as we can here, and to do as good a job as we can in this country. If a
Bill of Rights will do a better job, then I say that is the case for the Bill of
Rights. It is not that we may be as good as the United States with their Bill
of Rights, or as Great Britain where they do not have one. I think the case
must be that the Bill of Rights must stand on its own feet if it can do a
better job. :

The CrAmRMAN: Is it not a fact, too, that the people in the United States
might be a great deal worse off than some of us think they are now, if they
did not have a Bill of Rights?

Mr. HimeL: Yes. :
Hon. Mr. Kintey: They have a big task with 140,000,00 people.

Hon. Mr. Rem: It is very difficult for people in one country to place their
minds and thoughts under the Bill of Rights of another country, because each
country and race of people interpret their own rights and their own way of life
according to the conditions in that country. You and I might look upon the
people of Great Britain as having lost many freedoms since I left that land, and
they have, due to the fact that they are losing the sense of rebellion. I do not
mean by that the overthrowing of governments but I mean rebelling against
the loss of freedom. Therefore, I cannot see how you can put all these freedoms
together in words and make them applicable in each country. If anyone living
in a foreign country happened to come across this document he might think
that we were a very backward people, without any freedoms. Suppose, for
instance, someone in Czechoslovakia or in & South American country happened
to see this document in which you are advocating a lot of freedoms, he might
say, “Those Canadians cannot have many freedoms left.”
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Mr. Himer: I suppose, sir, that that argument was available when the
Declaration of Human Rights was being drafted. After all, why does Great
Britain have to participate in the Declaration when there is adequate protection
and freedom in that country?

Hon. Mr. Rem: I think we are far freer in Canada than the people in Britain
are. We would not tolerate in this country today what the British people are
tolerating. I say that in all sincerity. I am surprised at what the people of
Great Britain are taking. We look upon the British people as free people, but
as a Canadian I say that no people in the world have greater freedom than we
are allowed in this country. Of course, that is not to say that there is no room
for improvement; it might be possible for us to have even more freedom in the
future than we have had in the past.

Mr. Himen: I may say, senator, that we are not trying to indicate in any
way that there is not a large measure of freedom in Canada. What we are
trying to indicate is that there is a definite, clear case for further protection.
I submit that the case is there and that it is virtually unanswerable, unless you
are prepared to say that such infringements—what we call infringements—are
not infringements.

Hon. Mr. Rem: I think you will serve a very useful purpose by what you
are doing if you can arouse the people of Canada to a danger, which I think
is imminent. During the war the government was given wide powers, naturally,
and I think that the wartime psychology in that respect still remains with
the people, and that they are ready to accept anything from any bureaucrats
at Ottawa, and from any government, without raising a protest. I am a liberal
at heart and in spirit, and I am a democrat, and when I see the apathy of the
people of Canada I can only say that they seem to be willing to accept anything,
So, I repeat, if you can arouse our people from this apathy you will accomplish
a great purpose. .

Mr. Hiver: That is precisely what we hope to do, sir. I may say, sir, that
the apathy is all the more dangerous because of the view, which we frequently
hear expressed, that the final defence of the people rests in its ability to turn
a government out of office if it passes laws that the people do not like. It is hard
to analyse that view. The federal government is elected to office for five years
and the provincial governments for four years. It is rare that you can make an
infringement on human rights the issue of an election; in fact, it is almost
impossible to do so, because usually the infringement affects not very many
people, perhaps only a few individuals or a single individual.

The CuARMAN: And usually an unpopular indfvidual, at that.

Mr. Himen: Quite so. So to suggest that an infringement on human rights
can be made the issue in an election campaign and the basis for the defeat of a
government is to dream. Moreover, in a period of four or five years a govern-
ment, as we have seen in other countries, can do such damage to the public
will to protest and fight back that the people may be terrorized into supporting
a government out of fear of the consequences. Now, we have never seen that in
Canada, but we must admit that it is possible, and in my humble submission we
should provide for some checks, in so far as it is humanly possible to do so,
checks on the power of governments and courts and individuals to take away
precious rights. If the courts are independent we can have some faith that they
- will be a check—if not an actual check, a time check, a check of reasoning—on
the power of authorities to take away rights.

Hon. Mr. KinLey: Do you differentiate between constitutional rights and
fundamental rights?

" Mr. HiMEeL: No, sir, I did not intend to.
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Hon. Mr. Kintey: There is a difference, is there not?
The CuARMAN: Oh, yes.

Hon. Mr. KinLey: You refer to the two languages in Canada and to separate
schools as fundamental rights. They are really constitutional rights.
Mr. Himern: That is correct.

Hon. Mr. Kixrey: They would not be considered fundamental rights in the
United States, for instance. They are constitutional or treaty rights that have
been established in Canada.

Mr. HiMEL: Quite so.

Hon. Mr. KinLEY: So when you include them as part of our fundamental
rights, you are really overstretching the point a little, are you not?

The Cuamrman: They are part of our constitutional rights.

Mr. Hiven: I might say, sir that the right to use two languages is really
a branch of the right of freedom of speech.

Hon. Mr. KiNLey: But it is a restricted freedom of speech.

Mr. HimeL: So far as language is concerned in the courts and so forth, yes,
but in fact it is an extension of the general policy which is followed in a great

many other countries, where one language only is allowed to be used in the
courts and in parliament.

Hon. Mr. Rem: And in certain provinces of Canada only one language is
official or regarded as such. For instance, in British Columbia the people look
upon English as the language.

Hon. Mr. KinLey: A fundamental right is one which people regard as some-
thing to which they are fundamentally entitled, because of its virtue, but a
constitutional or treaty right is something that arises by reason of a settlement
or arrangement. Our constitution may provide for certain rights that are not
given in other countries. When we deal with fundamental rights we should be
careful to deal with those that are really fundamental.

~ The Cuamrman: I think it is time that we passed on, for we have two other
delegations here this morning.

Hon. Mr. Rem: Just one more question. I notice that the right to join
a trade union is mentioned, and I should like to know—I speak as a trade
unionist—why when all the fields of freedom were being covered the right not
to join a union was omitted. I think a man has a right to join or not to join
a union.

Hon. Mr. KinLeY: One right implies the other, does it not?

Hon. Mr. Rem: No. There is a difference.

Hon. Mr. KinLEy: I have a right to go to church, but that implies my right
to remain away from church. '

Hon. Mr. Rem: There is a difference between the rights that I am speaking
of. We have got to the point now where, no matter what a man does—whether
he is a lawyer or a doctor or a bricklayer or a machinist—he must belong to
a union or organization in order to earn his livelihood. Now, a man might say,
“Though other people wish to join a union, I as an individual do not believe
in unions and I do not want to join one.” If you are going to cover the whole
gamut of individual freedoms, that is one which should not be overlooked.
I repeat that I speak as a trade unionist.

Mr. Hiver: I might say, Senator Reid, that we relied on the language of
the Declaration and of the motion, because we felt that those questions had
been explored. We are interested in the principle, and the wording is something
that can be left to the legal and literary experts. We do not want to get into

an argument on the language, because every person would like to write his own
Bill of Rights.
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Hon. Mr. KinLEY: But you did get into it. You claimed the right to use
two languages as a fundamental right.

The CuARMAN: We must pass on, for we have other delegations here. To
Mr. Himel, Dr. Wallace and all those associated with them in the presentation
of this very comprehensive and excellent brief, I wish to express our sincere
thanks. We recognize that you have given us a great deal of thought and we
compliment you for the public spirit which you have devoted to this work. Your
contribution has been of great assistance, and I believe it will be of value to us
when we come to make our report. I speak on behalf of all our members when
I say thank you.

Mr. Hiver: Thank you, Senator Roebuck.

The CuARMAN: I wish to make one comment on the statement of Senator
Reid, about losing the sense of rebellion. I like that observation and I realize
the meaning he attaches to the word rebellion; it is resistance.

Hon. Mr. Rem: I do not mean the overthrow of the government. I mean
rebellion against a bureaucratic government by which we will, bit by bit, be
enslaved before we know it.

The CuaRMAN: It is a fanatic flash we sometimes see in people when they
are abused or when their rights are denied them. As long as we retain that
sense, we are not so badly off.

I should perhaps not be reminiscing, but I just recall an incident when I
was in office in Toronto, when a delegation of unemployed came to see me.
They had got into trouble with the police over some meeting they had held the
night before and came up to assure me that they were the most law-abiding
people in the world. They were certainly in bad shape economically, and one
of them did admit, but with an apology, that some fellow had so far lost his
head that he threw a chair through a window, but they apologized for it.
I said, “Well, perhaps he shouldn’t have done that”, but I felt that the liberties
and freedom—the economic welfare—of our people was not entirely lost when
somebody still retained the spirit to throw a chair through a window. I do not
know whether I was misunderstood in that regard.

Hon. Mr. Rem: Remember the Holy Writ tells us the temple at one time
was torn apart.

The CuarmAN: Yes, and let us not forget that the reform bill, of England,
passed in 1832 was largely the result of 100,000 working men marching on
Birmingham in a special demonstration. But, perhaps this i1s not quite apropos
to what we are talking about today.

I do wish to make a little explanation arising out of the last brief. The
resolution which we have before us, the detail features of which was copied
from the United Nations, refers practically entirely to political freedom rather
than to economic rights and freedoms. We are not attempting, as I under-
stand it, to deal with the economic rights of the individual. One thing at a
time; we have enough on our hands with political freedoms, rather than taking
on such subjects as the rights involved in the right of access of the individual
to the natural resources of his country, and so forth; other fields involving large
financial interests will require a great deal of thought. They involve the whole
field of political economy; and, as Mr. Himel said, matters which are mot so
much a subject for constitutional amendments or of a bill of rights, as they are
for specific acts of the various legislatures. They require economic wisdom as
a guide in our system of taxation, and various other matters, in order to bring
out individual economic freedom. We are not in a position to deal with that
subject in this committee. :

Now, gentlemen, we have, as I said, two delegations before us.
Hon. Mr. Rem: These delegations get better looking all the time.
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The CrarMAN: We have with us the National Council of Women whom,
by chance, I propose to call on first, and then we have also the National Couneil
of Jewish Women of Canada. I am sure you will be very pleased to hear
from both of them.

The National Council of Women of Canada will be represented by three
ladies; first, Mrs. Robert Dorman, the vice-president of the association; and,
Mrs. G. D. Finlayson, the corresponding secretary of the council. As a third
member we have Mrs. Clark Hamilton, chairman of the Standing Committee
on Economics and Taxation, for the National Council of Women.

I understand that Mrs. Dorman is prepared to present to us a brief, copies
of which have been distributed.

- Mrs. RoBertr DormaN: Mr. Chairman and honourable senators, before
presenting this brief of the National Council of Women may I offer my congra-
tulations to the Association of Civil Liberties for the excellent and welcome
details contained in the brief to which we have just listened.

I should, perhaps, first of all give you a word of explanation as to what the
National Council of Women is. The National Council of Women is a body
incorporated by act of parliament. We have been in existence for fifty-seven
years, and have twenty-two women’s national organizations affiliated with us.
We have local councils of women representing great numbers of women from
Halifax right across to Vietoria. The brief which you have before you, as you
will see, deals entirely with the problems, as we see them, facing the women
of Canada today. I have the honour of presenting this brief to you, for your
consideration:—

In response to an invitation from the special Senate Committee on Human
Rights and Fundamental Freedoms, the National Council of Women of Canada
presents the following Brief for consideration.

In 1945 the National Council of Women of Canada called two conferences of
women’s national organizations, to consider the position and rights of women in
Canada, what discriminations still operated against them and what can be done
to correct them. At that time women in homes and in jobs, in rural and urban
life, were considered. We are not, in this brief, making any special representations
for rural women because we assume that the Federated Women’s Institutes and
the Farm Forums will speak for them. Also we assume that the Teachers’
Federations and Educational Associations will present the case for the right to
education.

Realizing the human rights fall into main classifications:

1. The civil and political human rights.

2. The social and economic human rights,

we wish to point out that the former can properly be incorporated into the
Constitution of Canada, since they are fundamental principles. On the other
hand, the second group requires legislation of a flexible nature and detailed
character to make them effective.

I. Civil and Political Human Rights.

In this category we would include freedom of speech and discussion, and
of press, radio and other means of expression; freedom of law-abiding assembly
and of lawful association; freedom of religion; all essential to the effective
operation of democracy.

We further believe that it is of the utmost importance that our Constitution
explicitly affirm that these fundamental rights are the equal possession of every
citizen without discrimination because of race, religion, language or sex.



54 SPECIAL COMMITTEE

II. Social and Economic Human Rights.

We realize that these rights, covered in Articles 22-28 of the Universal
Declaration of Human Rights, cannot be included in a national Constitution.
However, the National Council of Women has, for many years, approved and
adopted the principles set forth in these articles regarding the right to employ-
ment and the rate for the job, regardless of sex, race or marital status; social
security and health services based on contributory plans where possible; the right
of all citizens to education suitable to their needs and abilities and the objective
of an adequate standard of living.

The National Council of Women believes that a sound, sanitary home with
adequate space for the family it houses is a basic factor in an adequate standard
of living and a human right; that women and children suffer the most from
crowded, or insanitary housing. So a year ago we asked the Dominion Govern-
ment that provision, financial and administrative, be set up for the co-ordination
and direction of housing activities at the three levels of government, Dominion,
Provincial and Municipal.

I would like to ask Mrs. Finlayson to add a word here in connection with
this particular matter.

The Cuamman: That is perfectly all right. Mrs. Finlayson?

Mrs. G. D. Finvayson: I wanted to say that we realize that a year ago the
Honourable Mr. Winters introduced legislation along these very lines, and we
hope that that will provide the housing which we had in mind, at a range of
prices suited to a group of people that have not been able hitherto to pay for
their housing. We advocate that people should be encouraged to pay their own
way; that help from the Government should be in the saving of expense and
the providing of a price range which they can afford to pay, which they will
provide for themselves. Of course that involves, among other things, a reasonable
level of employment, so that they may earn an adequate living for this purpose.

The CuAamMaN: Thank you.

Mrs. Dorman: We have not only stated our belief in these principles, but
have worked toward their implementation by trying to create public opinion
favouring them, and by specific requests that instances of discrimination be
corrected. The contribution of women to our nation during wartime proved
beyond a doubt that women are capable of assuming their full share of respon-
sibility. In peacetime also their contribution is made in many ways. For good
homes and well brought-up children, the contribution of women is at least equal
to that of men, yet our Government in Income Tax Acts regards a husband’s
income as solely his without consideration in money for the services of his wife
within the home and her contribution to the family and the State in bearing
and raising children, which is foremost in the building of any nation. It is our
belief that woman’s function of managing her household, raising and caring
for children, fully equals her husband’s work outside the home of providing an
income to maintain it; marriage is a partnership, Therefore, {1) We contend
that a wife’s right to one-half of the earnings of her husband should be given
legal support and recognition and that the Income Tax Act should be amended
to provide for the choice by husband and wife of filing either a joint or a separate
return, even though the wife may not be in possession of any personal income.
(2) To be in logical agreement with the above, we also ask that only one-half
the value of any gift from a husband to his wife (above the present limit)—
property or otherwise—be subject to gift tax.

The Succession Duty Act also regards all the family assets, accumulated
during the marriage partnership to have been the property of the deceased
husband, without consideration in money of the widow’s contribution in service
in building that estate. We think that one-half of an estate up to a certain
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amount, passing from a deceased husband to his widow be regarded as rightfully
hers and be not, therefore, subject to succession duty.

The CuamrMAN: What is the picture now? In Ontario there is no succession
duty up to $25,000. Maybe that is the case in other provinces.

Hon. Mr. Bairp: Fifty in Newfoundland, is it not?
Hon. Mr. Guapstong: Fifty in the Dominion.
The CHAIRMAN: And 25 per cent in the provinces?
Hon. Mr. Kinwtey: If it goes to a direct relative.

The CuHAIRMAN: We have recognized the principle, Mrs. Dorman, in our law
of estates up to a certain point, going to widows, not bearing succession duties.

Mrs. Dormax: Would you like Mrs. Hamilton to speak to that? She is
Eery well qualified, and perhaps can answer any questions you may like to ask
her.

Mrs. Crarg Hamiuron: T may say that in the province of Ontario that
$25,000 exemption applies to anyone, even to a wife’s daughter-in-law,—which
does not seem reasonable to us—and also, if an estate exceeds $25,000, then
the taxation is on the whole estate.

The CHalrMaAN: That is true.

Mrs. Hamiuton: And we feel that the wife is regarded as her husband’s
dependent, and that these exemptions are allowed on compassionate grounds,
not as her right due to her contribution to the building of the estate and her
contribution to the state in the bearing and raising of children. Under income
tax law a woman is regarded ds her husband’s dependent unless she has a personal
income of her own.

Hon. Mr. Kintey: Not exactly as a dependent. The children are his
dependents, :

Mrs. Hamiuron: T would like to mention that last summer I wrote to our
Canadian Embassy in Washington requesting information along these lines as
to what prevails in the United States, and we find that the things we are asking
for here now exist there. As you probably know, income for taxation purposes
is divided as half earned by the husband and half earned by the wife. Also
the husband or spouse is permitted to make gifts to his or her spouse and one-half
is not subject to gift tax; also the husband may leave to his wife one-half of his
estate totally exempt from succession duty. We feel that this recognizes the
wife’s contribution and her general place in the scheme of things in the nation.

The CuamrMAN: Thank you, Mrs. Hamilton.

Mrs. DormAN: The law under the Devolution of Estates Act permits a
man to will away from his wife, if he wishes, the whole of his estate except
for her dower right of one-third of real estate. This dower right in real estate
was enacted many years ago when wealth consisted almost entirely of real
property. The reverse is the case today and the law should be examined in the
light of present conditions. We contend a wife should be protected against the
caprice of a husband in willing away from her, her rightful due.

At present a man’s children may earn up to $500 a year, indeed he may hire
his own children and pay them up to $500 a year, without affecting his exemption
for income tax, while a wife may earn only $250 without reducing her husband’s
exemption for income tax. We regard this as unfair.

We think that there has been discrimination against women in making
appointments to many public bodies. Last year the NCW asked the Prime
Minister that more women be appointed to the Senate, seeing that about half
the population of Canada is female; we also asked that appointments to the
Senate should be primarily for service to the country, rather than to a political
party. Since women are about 50 per cent of the adult population, we regard it
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as our right that we should have women on the Boards that control and direct
many public services, and we have asked for appointment of women to the Civil
Service Commission, the Unemployment Insurance Commission, as Canadian
delegates to the various Councils, Agencies, Committees of United Nations, and
to many other bodies such as the National Film Board, the Board of Directors
of CBC.

The activities of the NCW are much wider than this statement would
indicate but a complete review was not possible in the time available. Also
it was impossible to consult our executive members and so this brief is confined
to those matters on which the Council has already defined its stand.

In conclusion, we wish to state that constitutions alone cannot preserve
essential freedoms. It is necessary that there be an informed, vigilant public
opinion. We would suggest in this regard, that in our schools and all natural-
ization proceedings, the existence of a Bill of Rights in the Constitution would
be valuable in teaching the implications of Canadian citizenship, its duties and
responsibilities as well as privileges. An explanation of the Bill of Rights would
give a sense of security to our many minorities and a sense of pride in our free
Canadian institutions.

The CaamrMAN: Thank you, Mrs. Dorman. I think perhaps it should be
pointed out that a number of these matters, Mrs. Dorman, are purely provincial,
and we might have some difficulty in including them in a report from a Senate
committee dealing with dominion matters. Take, for instance, succession duties.
We charge them in the dominion field as well as in the provincial field, and
we can certainly apply your thoughts with regard to the dominion succession
duties; but what business we have to interfere with provineial matters is another
thing.

Hon. Mr. KinrLey: All these presentations are most splendid, but it appears
to me that we do stick religiously to material matters. In our fundamental
freedoms and in our idea to preserve freedom if we said something about,
“Remember the Sabbath Day, to keep it holy” and we set ourselves forward
to saying that we believe in the preservation of the Sabbath, we might be doing
something useful. I think that in putting first things first, that the spiritual
freedoms of the country are of great importance.

The CrARMAN: I think Mr. Himel had somehting about the right to leisure,
did you not, Mr. Himel? I think you said something about that, and it would
include the Sabbath.

Mr. HimeL: I believe there is somehting in the Declaration of Human
Rights on that, Mr. Chairman. Again it is one of those things which might
be classed as a social human right, and that involves the question of “Where
do you put them?”. Do you deal with them in the Bill of Rights or do you
deal with them by separate legislation? The consensus of opinion seems to be
that you should deal with them by separate legislation.

The CramrmaN: What is your thought about that, Mrs. Dorman?

_ Mrs. Dorman: I do quite appreciate the fact that we should express the
spiritual need of the world today and the sense of freedom for religious worship.
We feel all these things should be included in any Bill of Rights. What we
have attempted to do in the brief time given to us has been to prepare a brief
resume of what we consider some of the rights of women to be

Hon. Mr. Kinuey: I suppose you agree that proper discipline is an element
of freedom?

Mrs. Dorman: Yes. I would say that in that case we would try to differ-
entiate between liberty and licence. Discipline is necessary in our world today.
Hon. Mr. Kivvey: It is difficult to give people freedom unless they are the

proper people to use it. In other words, children must be brought up right. You
must be able to give freedom to people who are able to use it.
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The CrAIRMAN: And who do not abuse it.
Hon. Mr. Kintey: Yes.

The CuARMAN: And who would not use their freedom to curtail the freedom
of others.

Hon. Mr. KiNnLEY: Yes.

Mrs. DormaN: That would be covered in the idea of fundamental responsi-
bilities taught to children as they go along through life both in the home and
outside of the home.

Hon. Mr. Rem: In studying this whole matter it seems to me that there
are certain restraints imposed on individuals that can never be written into any
Constitution. You can go from one locality to the other and you will find that
each has certain restrictions, owing to the moral outlook of each particular
locality. These things are not written in the statutes. For instance, in speaking

-about the district and the country from which T came, it was well known there

that if a young man was escorting a young lady and she discovered that there
was tuberculosis in his family, the marriage would be called off. There was no
law against it, but no young woman would marry a man whose family had a
case of tuberculosis in it, and likewise no young man would marry a girl whose
family had a case of tuberculosis. In each community there are certain things
you can do and cannot do. I think what you say here about the income tax
of a married woman is very well put. Have you given any thought as to
whether you would apply it to all married women? You say here, “It is our
belief that woman’s function of managing her household, raising and caring for
children, fully equals her Husband’s work outside the home of providing an
income to maintain it; marriage is a partnership.”

Mrs. DormAN: Perhaps Mrs. Hamilton will answer your question.

Mrs. Hamruron: I would apply it to all married women, particularly so in
these days because most women, in order to marry, give up remunerative positions
in the business world.

Hon. Mr. Bamep: Do you say that most women do?

Mrs. Hamiuton: Yes, these days they do.

Hon. Mr. Rem: Have you ever known a women who would not do that?
I have not. :

Some Hon. SExaTors: Oh, oh.

Mrs. Haminton: Some women continue to work after their marriage until
they are forced to give it up when they start to raise a family. I think that is in
evidence more today than ever before, and T think that most husbands who can
provide the family income wish their women to remain at home and look after the
household and make it possible for them to go out and bring in the income. I feel
that one funetion is just as important as the other, and should be recognized
as such.

Hon. Mr. Bamp: Do you consider that if a woman had a sizable income and
the husband did not, that she should share that equally with her husband?

Mrs. Hamruron: Yes, T do.

Hon. Mr. Bamrp: That is a very happy thought.

Some Hon. SexaTors: Oh, oh. .

Mrs. Hammron: I think that the family should be regarded as a unit and
that their income should be regarded in that light, and that for income tax
purposes it should be divided. If they wish to divide it in the United States they
may. They are permitted to either file separate or joint returns. They may
choose whichever is to their advantage.

Hon. Mr. Rem: They are at least getting an even break.

Mrs. Dormax: Our contribution has been a short one.

* 61058—3
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The CuArman: It has been short, but it was comprehensive, and we thank
you for it. This is the first presentation that the committee has had from a
lv;vomen’s organization, and I can assure you that it will be carefully considered

y us.

Hon. Mr. Rem: We are grateful to them and hope they will come again.

The CratrMaN: Now, gentlemen, the last delegation from whom we are to
hear today is the National Council of Jewish Women of Canada. It is represented
by Mrs. E. R. Sugarman, the Council’s National Chairman of International N
Affairs, who is the Chairman of the delegation; Mrs. H. Lorie, Acting Chairman "
of Education and Social Action; Mrs. Joseph Shmelzer, Honorary Viee-President;
Mrs. Maurice Freedman, Secretary, Study Group on International Affairs;
Mrs. Gordon Lauterman, Executive Advisory Council member; Mrs. Michael ;.
Greenberg, Chairman of International Affairs Section of the organization, and i
Mrs. Morris Cohen, President of the Ottawa Section of the organization. I under- a
stand that Mrs. Sugarman is to speak for the delegation, but we would be glad j
‘ibf all the ladies associated with hér would come to the front of the room and {

e seated.

Mrs. E. R. Sugarman: Mr. Chairman and honourable members of the com-
mittee, our brief will be short. In order to save time I will not repeat the points
made by the previous delegation, although they do form an important basis of
our thought. Furthermore, we as an organization are very familiar with the
Association for Civil Liberties, of Toronto, which has done such magnificent
work in planning for this day and in other matters, and we have nationally
endorsed the brief of that association. But so that you will not have the same
thoughts repeated by our group, we are confining our brief to points on which
we take a somewhat different attitude or have some further idea to inject.

The Cuamrman: Or points in which you are especially interested.

Mrs. Sucarman: Yes, Mr. Chairman. ' o

This brief is presented by the National Council of Jewish Women of Canada. "
It iz an organization which has had a history in Canada for over fifty years.

Its membership consists of almost 5,000 Jewish women in all walks of life, so
that it is truly representative of the Jewish women of Canada.

Throughout the history of our organization, it has been a tradition for us 3
to take a very active and constant interest in human rights and in the develop-
ment of good citizenship in Canada. We, therefore, particularly welcome the
fact that the Senate has established this Committee and we sincerely hope that 4
from your deliberations will come tangible results which will strengthen and ; j
promote greater respect for those rights which every Canadian should enjoy. - :

It has always been the policy of our organization to consider that there !
are certain human rights which every person should enjoy, which are so funda- |
mental that they should be beyond the power of any government to take away.

Among such human rights we would include: |

1. The right to life, liberty and the security of person.

2. The right to freedom from cruel, inhuman or degrading treatment or

punishment. '

3. The right to equality before the law and to equal protection of the law

without diserimination.

. The right to freedom from discrimination in employment, in education,
in public places, and to equal pay for equal work.

. The right to freedom from arbitrary arrest, detention or exile.

may say that I feel very keenly about this. For twenty-seven years I |
'livgd in British Columbia, and the exile of people whom I considered Canadian ¢
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citizens was a matter of great pain to'me. I am happy that the situation has
been rectified, and I hope that no one in Canada will have to live through
that kind of situation again.

6. The right to habeas corpus and reasonable bail.

7. The right to a fair and public hearing, and representation by counsel.

8. The right to be presumed innocent until proven guilty according to law.

9. The right to freedom from arbitrary interference with one’s privacy,
family, home or correspondence.

10. The right to recognition as a person before the law, and that men and

women should have equal rights as to marriage, during marriage, and
at its dissolution.

11. The right to own property and not be arbitrarily deprived of it.
12. The right to freedom of thought, conscience and religion.

13. The right to freedom’ of opinion and expression.

14. The right to freedom of peaceful assembly and association.

15. The right to take part in the government of the country directly or
through freely chosen representatives elected by secret vote under a
system of universal and equal suffrage at periodic and genuine elections.

16. The right to enjoy all the rights and freedoms above set forth, without
distinetion of any kind such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or
other status. . ! :

To illustrate how basic these human rights are we need only mention that
they constitute in the main, the rights which make up the United Nations
Universal Declaration of Human Rights. In other words, they are the rights
which 48 nations, including Canada, representing the widest possible difference
in race, creed, colour, and tradition, unanimously agreed should be the property
and possession of every human being. : 5

It may be said that human rights are adequately protected in Canada at
the present time. We would beg to disagree. In support of this opinion we
might say that we have study groups in fourteen cities across Canada and the
reports which our National Office has received from these study groups warrant
the conclusion that there is a real need for greater guarantees and stronger
prpt:ct:on of the human rights of the individual in Canada than at present
exists.

It is appreciated that we enjoy a large measure of human rights and fund-
amental freedoms in this country. It is recognized, however, that a country, like
a person, which is static, tends to decline. As we are all interested in the growth
and development of this wonderful country of ours, it becomes a matter of vital
importance to each of us to see that the human rights and fundamental freedoms
of every individual, be he small or great, irrespective of his race or the colour
of his skin, regardless of the religious beliefs he may hold, should be respected.

Democracy in Canada can only survive as long as these human rights and
fundamental freedoms are observed. One could say of them that they are a
yardstick by which the happiness of our citizens can, in a large measure, be
gauged. They form a standard for the evaluation of Canadian democracy. It is
for these reasons that we are so vitally interested in the progress of human rights
~ and fundamental freedoms in Canada.

We do not feel it would be difficult to list and detail an alarming number
“of cases where the human rights and fundamental freedoms of individual Cana-
dians and groups have been infrindged in recent years. We do not feel any good
purpose would be served in dealing with these at this time. Many of these cases
are well known to you and offend such basic principles as the right of freedom

61058—3%
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from arbitrary arrest and exile, freedom of religion, freedom of the press, freedom
of speech, freedom of association, the right of freedom from discrimination on
account of race, sex, colour or creed.

In our judgment, therefore, greater guarantees are required than those
which at present exist, to safeguard the human rights and fundamental freedoms
of our people. We submit that one of the best safeguards that can be provided
would be to incorporate a Bill of Human Rights into the Canadian Constitution.

We feel that now, when constitutional changes are being considered by the -

Dominion and Provincial Governments, that it is an historic and appropriate
hour to write a Bill of Human Rights into the British North America Act.

In our humble opinion there are many advantages to having such a Bill of
Rights. The first, that it is no more than just and proper that the individual
citizen, regardless of where he may live in Canada should feel secure in the fact
that he has the protection of the Courts in respect to these rights and freedoms.

A second advantage is that at the present time many of these rights and
freedoms are implicit in our law and exist by inference. How much more
desirable would it be that these rights and freedoms should be stated explicitly
and be known to everyone? Not only would this have great educational value in
the teaching of respect for human rights and fundamental freedoms upon our
children but as well it would have a tremendous influence in similarly educating
Canadian parents and particularly new Canadians.

A third advantage would be that a Bill of Rights would have the effect of
consolidating a number of rights and freedoms of our citizens which are explicit
at the present time but which are to be found scattered in a multiplicity of
statutes and court decisions. g

A fourth point is that in recent years Canada has enacted a New Canadian
Citizenship Act. Under this act a naturalization certificate is conferred on a
new citizen which states that a naturalized citizen is entitled to all the rights,
powers and privileges to which a natural born Canadian citizen is entitled. Now-
where is it made clear just exactly what are the rights, powers and privileges to
which a natiffal born Canadian citizen is entitled. Here we believe that a Bill
of Rights would serve a most useful purpose.

The CramrMAN: Is that in the certificate?

Mrs. SUGARMAN: Yes.

The CuamrMaN: That is’a most interesting fact.

Mrs. SucaRMAN: Another consideration is that it is time that the status
of women in Canada was clarified. Too often women in Canada are denied
equal rights with men. We believe that the principle of equal rights for women
should be recognized as part of our fundamental law, so that the same rights for
women will prevail from the Atlantic to the Pacific.

A sixth factor is that Canada is a country in which there is a divided
jurisdiction between the Federal Government and the Provincial Governments.
Canada is also a heterogeneous country and made up of people from many races
and different backgrounds. At the present time these conditions tend to promote
diversity in the field of human rights and fundamental freedoms, a field in which
uniformity is most desirable. A Bill of Rights would do much to bring about
such uniformity, particularly now that we have the Supreme Court in Canada as
the court of last resort.

I have now the same argument as presented by Mr. Himel with regard to
_ Great Britain, a country which has a tradition of civil Iiberties going back
over many years, whereas we are only now emerging to full maturity.

The CuHAIRMAN: You are going to read that paragraph, are you not?
Mrs. SucarmMAN: In order to save time I was going to omit it.
The CrAmrMAN: Go ahead and read it.

Mrs. SucArRMAN: There are those who argue against a Bill of Rights on the
ground that they do not have one in Great Britain. It must be remembered,
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however, that Britain is not a country in which there is such divided jurisdiction
as we have in Canada. There they only have one parliament, whereas we have
eleven legislatures, sometimes sitting at the one time and making different sounds.
In Britain too, they have a homogeneous population, whereas we have a hetero-
geneous. population. Great Britain is a small country compared to ours, where
infringements come to public attention quickly. We on the other hand, are
handicapped in this respect by distance. Further it must be remembered that
Great Britain has a tradition of Civil Liberties going back over 1,000 years,
whereas we are only now merging into full maturity as a nation.

It is sometimes contended against a Bill of Rights that it has been a failure
in the United States. Certainly it would be hard to find a responsible eitizen of.
the United States who held this view. Scholars who have studied this subject
in the United States have come to the conclusion that the Bill of Rights has
possibly been the greatest single force in unifying the American people and in
the development of democracy in that country. The critics who hold to this
view no doubt have in mind the plight of the Negro people in the United States.
We seriously doubt if there is any responsible Negro in that country who would
advocate the repeal of the Bill of Rights.

Another criticism that is sometimes heard is that a Bill of Rights would
tend to abridge our human rights and fundamental freedoms rather than extend
them. We fail to see any real merit in this argument, because we feel it would
be a simple thing for competent legal draftsmen to make clear that the Bill of
Rights is not to be considered as abridging any rights or freedoms presently
existing. It may e of interest to recall that a similar argument was raised many
years ago in connection with the codification of the Criminal Law of Canada.
However, time and experience have proven that we would not want to go back to
the old system which prevailed before the Criminal Code was enacted.

In addition to the Bill of Rights there are several other things that might
well be done to strengthen human rights in Canada. Foremost among these we
would mention, is the need for a Federal Fair Employment Practices Act which
would seek to put an end to unfair employment practices, and foster proper
relationships between employers and employees. It would declare to use the
words found in the Fair Employment Practices Act recently proposed by the
Liberal Party of Ontario, that “No employer shall discriminate against any
individual or group in respect of terms, conditions or privileges of employment
or discharge or refuse to employ any individual or group because of race,
colour, creed, religion, ethnic or national origin or ancestry”.

Besides this there is a need to extend the jurisdiction of the Supreme Court
of Canada so that it can deal judicially with many important questions involving
human rights and fundamental freedoms which now cannot come before it.
Certainly such issues are of equal, if not greater importance, than monetary
matters and the individual citizen should have the right to take such cases to the
Supreme Court of Canada.

In subseribing to the United Nations Universal Declaration of Human
Rights, Canada undertook sto promote by progressive measures, universal and
effective recognition and observance of human rights and fundamental freedoms
in its territory. We feel that Canada would be setting an example for the rest
of the world if it now proceeded and implemented this undertaking. We have
approved these rights and freedoms as moral obligations. Having done this,
it is no more than right that we should accept them as legal obligations as well.

We accordingly ask you to bring in a report which will seek to strengthen
in spirit and support by law these fundamental human rights which will give
Canadians renewed faith in the Democratic way of life and be a landmark
in our history.

All of which is respectfully submitted,

NatioNAL CouNcIL OF JEWISH WOMEN oF CANADA,
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The CrarrMAN: Thank you, Mrs. Sugarman. That is a most enlightening
statement, and presented in a very interesting manner. Now, have you any
remarks of your own which you would like to add?

Mrs. SucarmAN: I am glad that the National Council of Women in Canada
brought in details of discrimination against women. I referred to it in passing.
The National Council of Jewish Women comes of a people about which The Book
shows the great importance of women—Ruth, Esther and other great heroines
of the Old Testament—and we feel that we are today sufficiently important to
be recognized. We feel that the women of today are in no lesser position than
the women of other times. We believe that the National Council of Women of
Canada has stated its case as fully as possible in the brief time allowed. As an
affiliate of that organization we heartily concur with what has been said in
specific cases, and in many cases still untold.

I am very happy that the gentlemen of the Senate today feel better when
they think some day they might be supported by their wives in their rights. I
might say that in many homes today there are women who take the full load, and
not half the load. There are many women, from Mrs. Roosevelt down, who
have been allowed the privilege of responsibility in the modern crucial post-war
period. When they have been given the opportunity of discharging their duties
they have done so with importance and grace. These factors we would like to
strongly endorse as important to women, and not least important to the Council
of Jewish Women of Canada.

The CaAlRMAN: Splendid.

Hon. Mr. REIﬁ:'While complimenting the composers of the brief on its
splendid literary quality, and the speaker on the manner of its presentation, may

I ask whether some thought has been given to the wide latitude which may be.

taken as regards the right of freedom of thought, conscience and religion and
the right of freedom of expression. I have in mind particularly the problem

we in British Columbia have with the Doukhobors. These people defy all
Canadian laws, and have decided to live their own life entirely irrespective of
the consequences. There is a real problem. I am just wondering if the Council

ﬁf .{Iewish Women have given any thought to the solution of a problem of that
ind.

Mrs. SucarmAaN: I think the answer is contained in my reference to the
rights of ecitizenship. These people should have been told about those rights,
which they were not. I happened to see many of these people in my childhood
on the prairies. They came to this country with privileges and rights which
exceeded the rights of the natural-born citizen. They were given exemptions
from responsibilities in many ways—which was wrong—because we wanted
their labour or out of compassionate reasons. I repeat that this was wrong.
If we had a bill under which everyone had to face the same responsibilities there
would be, I submit, no Doukhobor problem.

Hon. Mr. Rem: Of course, if we are aware of recent facts, we shall realize
that the real problem now before us is not that of the elder people, but of the
young people. It was young nudists, young ladies of nineteen or men of about
that age, who led the recent parade through the city of Nelson. We had been
thinking, and I suppose you too were thinking that it was only elder citizens
who would do these things.

L lc\I/Irs. SucARMAN: I was in British Columbia when they were put on an
island.

Hon. Mr. Rem: And that did no good. They lay down and died, or would
have died if they had not been forcibly fed.

Mrs. SucArMAN: T still think that that is due to the background I have
mentioned. Mr. Wismer will have to face the consequences of the sins of the

ey
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fathers, and so, for that matter, will the young Doukhobors. That truth is a part
of human hlstory Fanaticism is encouraged because there is nothing to take
its place. I wonder whether, if these young Doukhobor children had been forced
to learn a bill of human rights, this thing would have occurred. Of course these
are Doukhobors of a fanatical sect. I might here say that I have friends among
the Doukhobor communities who are not fanatiecs. There are two branches of
the Doukhobor people. There are those who are fanatical and pursue the search
for a leader—which is a fanatical dream that they follow; it is a psychological
condition, or something worse. Then there is the sect who are law-abiding,
decent and honourable Canadians like the rest of us. So I feel that we cannot
wrestle with that problem at this moment, but we can hope for the future
never to allow people into Canada who do not know what are their rights and
privileges, and I do not think we can offer those rights to people unless they
are embodied in some document, and that is the document on behalf of which
we are submitting a brief todav

Hon. Mr. Rem: But I am asking, in the light of your document what is
the attitude of your organization? What would it be if stern measures were
taken? You and I might differ as to what measures should be taken. I am

-speaking of the problem of the younger Doukhobors, which is one of the greatest

problems that faces us in British Columbia at the moment, and one for which
no solution has been found. Never before in our history have we had a race
which defied our laws. If the defiance had come from a group of Scotchmen,
they would have “settled” them long ago, but because it is Doukhobors who are
offending, they leave them alone.

Mrs. SuearMAN: I feel that our organization, which has always stood for
law and order, would expect that the Doukhobors should obey the present law
as it exists in their community. We had the matter of unwillingness to serve,

-in connection with certain sects, during the war. We honoured the principle in

Canada to the extent that it was possible for us to do so. It was a dreadful
thing to have to allow certain people freedoms which were not allowed to others.

I believe that in this I express the views of the National Council of Jewish
Women.

The CaarMaN: Well, if there are no more questions, I think that concludes
our session, :

Mrs. DorMaN: May I say just a word or two on what Mrs. Sugarman has
already said. It would be a good thing if we could eliminate hyphenated
Canadians and just use the word “Canadian”. We have too long had the idea of
“Ukrainian-Canadians” or other denominations of Canadians. Let us just keep
in mind that one word “Canadian”, that we are first of all Canadian citizens
and owe our allegiance first to Canada, and we have within that freedom the
right to our own way of living. But first of all we should become Canadians.

Mrs. SucARMAN: I am very familiar with the United States because I have
worked there at times with another group who originated the National Couneil
of Jewish Women in the United States. Although we have our own charter in
Canada, we have a strong affiliation with them. I know the United States very
well, and I find that when the humblest citizen speaks of his rights there is a
rise in his voice. It is possibly to unify the American people very quickly, and
they rally to something rapidly, although they also are of different races, creeds
and colours, to such an extent that it is rather frightening, because their numbers
are so large. At the same time there is a ring of sincerity in Americans when
they speak of their bill of rights: they all have something in common: and I feel
that it is one of the most constructive things about America of which T am
conscious.
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The CralrMAN: Mrs. Sugarman, we are certainly obliged to you and your
assoclates for this excellent brief and the magniﬁcen§ way in which you presented
it.

Mrs. SucarMAN: It is a great privilege to come before the Senate, sir.

The CrarrmaN: Thank you.

That concludes our labours today, but do not forget that we have another
series of delegations tomorrow. They are all exceedingly interesting, and these
people are coming here at their own expense, and I think it is a fine public
service they are giving us. I thoroughly appreciate your coming and devoting
your time to it.

The committee adjourned until tomorrow, Thursday, April 27, 1950, at
10.30 a.m.
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ORDER OF REFERENCE

(Extract from the Minutes of Proceedings of the Senate
20th March, 1950.)

On motion of the Honourable Senator Roebuck, seconded by the Honour-
able Senator Kinley, it was—

Ordered, That a Special Committee be appointed to consider and repert
on the subject of Human Rights and Fundamental Freedoms, what they are
and how they may be protected and preserved, and what action, if any, can
or should be taken to assure such rights to all persons in Canada, and that for
greater certainty, but not so as to restrict the generality of the foregoing, that
the Committee give consideration to the following draft articles:

Article 1
Everyone has the right to life, liberty and the security of person.

Article 2
No one shall be held in slavery or servitude; slavery and the slave trade
shall be prohibited in all their forms.

; Article 3

No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.

Article 4

Everyone has the right to recognition throughout Canada as a person
before the law.

Article 6

All are equal before the law and are entitled without any discrimination
to equal protection of the law.

Article 6

Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the Con-
stitution or by law.

Article 7

(1) No person shall be subjected to arbitrary arrest, detention or exile.

(2) Any person who is arrested or detained shall be promptly informed
of the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

Article 8
Every person who is deprived of his liberty by arrest or detention shail
have an effective remedy in the nature of habeas corpus by which the lawful-
ness of his detention shall be decided speedily by a Court and his release ordered
if the detention is not lawful.

Article 9

__ Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.

— SRR
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Article 10

(1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he
has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act
or omission which did not constitute a penal offence under national or inter-
national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence
was committed.

Article 11

No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation. Every-
one has the right to the protection of the law against such interference or
attacks.

Article 12

Everyone legally resident in Canada has the right to freedom of movement

and residence within the country, and the right to leave and return to Canada.

Article 13

(1) Men and women of adult age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full consent
of the intending spouses.

(3) The family is the natural and fundamental group unit of society and
is entitled to protection by society and state.

Article 14

(1) Everyone has the right to own property alone as well as in association
with others.

(2) No one shall be arbitrarily deprived of his property.

Article 15

Everyone has the right to freedom of thought, conscience and religion, this
right includes freedom to change his religion or belief, and freedom, either
alone or in community with others, and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

Article 16

Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of frontiers.

Article 17

(1) Everyone has the right to freedom of peaceful assembly and associa-
tion.

(2) No one may be compelled to belong to an association.

Article 18
(1) Everyone has the right to take part in the Government of the country,
directly or through freely chosen representatives.
(2) Everyone has the right of equal access to public service in the
country.
61063—13
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(3) The will of the people shall be the basis of the authority of Govern-
ment; this will shall be expressed in periodic and genuine election which shall

be by universal and equal suffrage and shall be held by secret vote.
149. Every person is entitled to all the rights and freedoms herein set

forth without distinction of any kind such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or

other status.

~150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior

Court of the Province in which the violation occurred.
151. The above articles shall not be deemed to abridge or exclude any

rights or freedoms to which any person is otherwise entitled.
That the said Committee be composed of the Honourable Senators Baird,

David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, Reid,

Roebuck, Ross, Turgeon, Vaillancourt and Wood;
That the said Committee shall have authority to send for persons, papers

and records.
Attest.
L. C. MOYER,
Clerk of the Senate.



WEERE

Wit

MINUTES OF PROCEEDINGS

TrURrsSDAY, April 27, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to
consider and report upon the subject of Human Rights and Fundamental Free-
doms met this day at 10.30 a.m.

Present: The Honourable Senators Roebuck, Chairman; Baird, David,
Gladstone, Gouin, Grant, Kinley, Petten, Reid, Turgeon—10.

The official reporters of the Senate were in attendance.

Messrs. Monroe Abbey, Saul Hayes, and Ephraim M. Rosenzweig, National
Vice-President of the Canadian Jewish Congress, National Director of the
Canadian Jewish Congress, and Public Relations Director of the Canadian
Jewish Congress, respectively; Messrs. E. A. Forsey, J. E. McGuire, and C. J.
Williams of the Canadian Congress of Labour; Mrs. M. H. Spaulding, one of
the co-Chairmen of the League for Democratic Rights, and party; and Messrs.
Edmond Major and Gordon McCutcheon of the League for Democratic Rights,
were present.

Mr. Abbey read a brief presented by the Canadian Jewish Congress, and
Mr. Hayes was questioned by Members of the Committee.

Dr. Forsey read portions of the brief of the Canadian Congress of Labour,
and was questioned by Members of the Committee.

Mrs. Spaulding read the brief of the League for Democratic Rights and
was similarly questioned.

At one p.m. the Committee adjourned until Friday, April 28, 1950, at
10.30 a.m.

Attest.
JAMES H. JOHNSTONE,
Clerk of the Commattee.
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MINUTES OF EVIDENCE

The Senate,
Orrawa, Thursday, April 27, 1950.

The Special Committee appointed to consider and report on the subject of
Human Rights and Fundamental Freedoms met this day at 10.30 a.m.

Hon. Mr. Roesuck in the Chair.

The CuamrMAN: Gentlemen, we have a quorum here and we have a very
full program. We have a fine menu for today. We have the Canadian
Jewish Congress, we have the Canadian Congress of Labour, we have the
Civil Rights Union of Toronto, and the Civil Rights Union of Montreal. Is
the Civil Rights Union of Montreal represented here?. . . Not yet, eh? At
all events, we have three, which is quite a heavy program.

In opening this morning I want to make comment about the very excellent
coverage this committee is receiving in the press. It is the custom to complain
about the press, and if any member of the press makes a mistake you seem
to be quite in order to take its hide off and complain and kick about the
mistake. But it does not seem to be the rule in any of our deliberative bodies
to express the pleasure that one receives in reading excellent articles in the
press. I suppose one reason is that it is impossible to see all the press, you
cannot keep up with it, and you are taking some risk, of course, in mentioning
those that should be mentioned. I have, of course, read my own town papers—
the Globe and the Star and the Telegram, and found excellent—simply excel-
lent—reports in the papers, and the loveliest comments, and in the Citizen this
morning, which I happened to see—I did not happen to see the Journal—there
was a really delightful article by Mr. Grantham, one of the editors of that
paper; and there was an excellent editorial in the day before. I am just
impelled to express the pleasure that I have experienced in reading these articles
this morning and generally in seeing the.coverage given us by the papers. If
that is out of order, and unusual—

Hon. Mr. TurceoN: Use the gavel!

The CuamrMAN: T will use the gavel. I am calling the order merely by
chance. I think probably this is the best order, but you will have to leave that
to me, and I have no doubt you will. I think I will ask the Canadian Jewish
Congress representatives to come forward: Mr. Saul Hayes, the National
Director of the Canadian Jewish Congress; Mr. Monroe Abbey, and Mr.
Ephraim M. Rosenzweig. Mr. Abbey is the National Vice-President: Mr. Rosen-
zweig is here on behalf of the Public Relations Committee of the Congress and
the B’nai B’rith. Mr. Abbey, I think, is to carry the ball on the first kick-off.

Mr. Mu~roE ABBEY: Before making our presentation, the Canadian Jewish
Congress wishes to express its unqualified pleasure with respect to the Senate’s
decision to appoint this committee. Although we state this sentiment in your
presence, we speak through you to the entire body of the Senate when we affirm
our belief that in appointing this committee, it has rendered a distinet service
to the entire country.

I. The entire pattern of human society is most conducive to harmonious
cohesion, whose inner relationships are governed by a deeply rooted sense of
justice, founded on the ancient spiritual principle of the inherent dignity of
each member of that society. The translation of that principle into soeial
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usage and/or into law is, in the eyes of our most creative thinkers, the manifest
token of the extent to which a state may be regarded as existing on the higher
levels of social advance.

For long periods of time men see or sense no threat to their social integrity
as they try to formalize into usage and law the deepest aspirations of the
human spirit. Indeed, it is not improper to say that a society’s need to deflne
itself in terms of the rights which it de facto and de jure confers upon its
members—that is, upon itself—largely arises when the threat to its social
integrity looms. )

Today we live in such a world. The very existence of a United Nations
organization bespeaks the urgent desire to find the way to lasting peace. Within
the structure of the United Nations, there has been created a Universal Declara-
tion of Human Rights which seeks to find the common denominator of our
humanity as members of states and cultures. To this Declaration, Canada,
recognizing its deep significance and intention, has given the support of its
formal assent. As a matter of fact, Canada played a brilliant role in helping to
formulate the United Nations Charter, with particular reference to Article 55,
Section C of Chapter 9, wherein it is declared that the United Nations shall
promote universal respect for, and observance of, human rights and fundamental
freedoms for all, without discrimination as to race, sex, language or religion.
It is to Canada’s lasting credit that it has thus made clear where it stands on
this vital question of human rights. Now, the United Nations Declaration of
Human Rights has no legal status—but by the very force of its moral implica-
tions, it*imposes upon the signatory the necessity of extending its provisions in
the realm over which that sovereignty has power.

All this is not only true, but urgent, for the very awareness of existing social
systems which challenge or deny our own makes necessary the renewed dedica-
tion to the prineiples upon which our democratic society is founded. In short,
our whole social structure, the world around, is in the process of either change
or challenge. It is a day when men must clearly see the flag around whose
stamdard they rally. Cum tacent clamant here has no meaning; silence may
mean not assent, but deterioration.

II. The Canadian Jewish Congress, enjoying as it does the confidence of
Canada’s Jewish citizens, welcomes the opportunity to present to this distin-
guished committee its views as to how the future of our great and free country
can be secured. Like other organizations representative of Canada’s citizens,
we have given much and earnest thought to the issues posed in the opening
paragraph of our statement. We have also looked to our own leadership, as
to others of like mind, to formulate ways and means of implementing the urgent
needs of our generation. To that end, we have reached certain definite conclu-
sions with which we hope the members of this distinguished committee will be in
agreement.

IIT. Tt is our convietion that any program involving concepts of human
rights requires a clear definition of such rights and liberties, by which the people
of Canada can be guided through the ideological storms of our time. It is that
to which we referred earlier when we stated that in our time, more urgently than
in any time heretofore, there is almost desperate need for the distillation into law
of the wellsprings of our common heritage of freedom and democracy. We have
in mind the declaration of principles enunciated in the Hon. Mr. Roebuck’s
motion which brought this committee into existence. It is our hope that the
forthcpmix}g Dominion-Provincial Conference will explore the possibility of
including in any revision of the British North America Act a general statement
as in the Universal Declaration of Human Rights, so ably reflected in the Hon.
Mr. Roebuck’s catalogue of human rights as presented in his motion.



HUMAN RIGHTS 71

IV. We are particularly impressed with the general statements of the Hon.
Mr. Roebuck’s motion, contained in the suggested articles 149, 150 and 151 to be
added to the B.N.A. Act.

149. Every person is entitled to all the rights and freedoms herein
set forth without distinction of any kind such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

150. Any person whose rights or freedoms as herein set forth have
been violated may apply for relief on notice of motion to the Supreme or
Superior Court of the province in which the violation occurred.

151. The above articles shall not be deemed to abridge or exclude
any rights or freedom to which any person is otherwise entitled.

V. 1. If it is not deemed feasible to include such a statement, there is
still a very sizeable task to which government can address itself. There are
areas of federal legislative jurisdiction, in which the state has full and unequiv-
ocal powers over human rights and fundamental freedoms. Thus, the following
persons are under federal control:—Armed forces, veterans, Indians and Eskimo,
federal civil servants, employees of federal services and agencies, immigrants,
aliens. In addition, there are certain freedoms which derive from the criminal
law, such as speech, press, religion, association, habeas corpus, and the power
to create new crimes protecting freedoms. Nor should we overlook that area
which includes post office, radio broadecasting and customs censorship of books.
Of course, there are other categories of federal jurisdiction which could be cited.

The CrAmrMAN: You have not mentioned here such public services as rail-
roads and telegraph, which are included in the categories of federal jurisdiction
in which thousands of people are directly interested, and still more thousands
who are indirectly affected. They are all under the Dominion parliament.

Mr. Assey: We did not attempt to make this entirely inclusive.
The CHAIRMAN: You do not mind my interpolation?
Mr. ABBEY: Noj in faet, I welcome it.

2. Now, a government, like an individual, is best entitled to, and most fully
enjoys, freedom when it practices eternal vigilance. For that reason, we believe
that government would do well to create a permanent joint committee of House
and Senate, whose task it would be to make certain that no area of federal juris-
diction fails to carry out the fundamental freedoms and human rights.

3. As a second safeguard or exercise in eternal vigilance, we subseribe to
the idea that there is needed a Civil Rights section of our Department of Justice,
which would function to investigate complaints about the violations of eivil
liberties, and could serve for all the administrative aspects of the program.
Acting in co-operation with a joint parliamentary committee, as well as with
other governmental departments, especially that of Citizenship and Immigration,
it could provide substantial assistance on a permanent basis, and could thus
improve the quality of its deliberations.

4. We would also recommend that the federal government request the
provinces to take such action as is appropriate for provinecial jurisdictions in
order to insure similar protection of human rights and fundamental freedoms

.in the provincial areas as the federal government gives in federal areas.

5. Finally, the federal government should exercise its power of disallowance
in respect of provineial legislation which manifestly violates the spirit of the
Declaration of Human Rights, to which the Government of Canada has already
given approval.
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. Such is our thinking on this erucial matter. May we conclude by again
reminding this committee, that like charity, civil rights and fundamental
freedoms begin at home—by which we mean the federal government itself in all
its manifold jurisdictions. But he walks straightest who sets himself a specific
landmark to follow, and so we reiterate our suggestion that the revision of the
British North America Act include a clear-cut statement of principle. Were
that unfeasible, government would still find excellent guidance in the Universal
Declaration of Human Rights to which it has already put its signature, and
thus accepted moral involvement.

May we, in our closing sentence, quote from a Tracte of our Talmud, where
it is written: ‘“The day is short, the work is great; the Master is urgent. It is
not incumbent upon you to finish the task, but neither are you free to desist
from it altogether.”

The CramrMaN: That is a simply magnificent statement. Now, Mr. Hayes,
would you like to say something?

Mr. Hayes: I would like to eomment on the point you made, Mr. Chairman,
that there was omitted from the catalogue of federal jurisdictions the matter
of that area of transportation, communications and so on. I might say, in all
candour, that we were faced with a dilemma. Your statement of human rights,
in parallel with that of the United Nations Declaration, did not deal with the
social and economic questions which the United Nations Declaration has set
forth. We felt that that was more or less a guide, not that we were bound by
it but that it might be more appropriate to leave out that area of federal juris-
dictions which is concerned with those matters, because of the impingement,
perhaps, on the matter of the economic rights contained in the charter. And
therefore we felt that we would rather leave that, if there was a question period,
than to incorporate it into the formal submission. It is not a matter of great
principle; it is only a matter of assessment of values in the written submission.

The CuamrMAN: I commented yesterday, Mr. Hayes, on the reason why
we did not include economic rights of men. The statement in the resolution
mentions purely political rights, such as the right to Habeas Corpus and a
number of other things of that nature. If we had gone into the economic
rights we would have entered a morass that in all probability would have bogged
us down. I hope the time will come when the Senate will establish a committee
to go into economic rights. Having established the Bill of Rights, or the
amendment to the constitution that you gentlemen are asking for, then let us
turn to the very wide and very difficult field of economic rights and endeavour
to secure to the individual the right of access to, for instance, the forces of
nature, and so on. But one thing at a time. In what we have attempted we
have a pretty big handful.

Mr. Hayes: Indeed.

Hon. Mr. Rem: I should like to bring up this point. Today the world is
divided into two camps. There are those who believe in the Soviet Russian
idea, that the most important thing is to provide work, food and shelter for
people. The Russians have concentrated entirely on that, and I suppose that
at the United Nations and elsewhere the representatives of Russia have found
out that our people have many of these economic freedoms and benefits. Now
there is another thought, that perhaps the greater things in life are the rights
of the free subject, the right to be protected by law, the right to think as you
like, and to say what you like, and so on.

The CuamrMan: All those are political rights.

Hon. Mr. Rem: They are political rights. And while we must eat and have
clothing and shelter, I sometimes think that people will suffer a great loss if they
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sell their birthright for a mess of potage, so called. I agree with the chairman
that we should stress the political rights rather than the economic rights,
important though economic rights may be.

Mr. Hayges: Mr. Chairman, may I make an observation? I hope it is not
thought presumptuous, but we feel very definitely that without going into the
entire question of what the charter should contain or what a Declaration of
Human Rights should finally regulate, there are many areas which are so clear
without constitutional questions or economic questions being involved but simply
areas where the federal jurisdiction covers a wide variety of problems, that it
would seem that the federal government must give leadership to the entire
Dominion of Canada without going into difficult constitutional matters. Certainly
no one on our committee is immune to the thought that they are difficult matters,
but if there is some meaning to the statement that one should not wait for
Utopia, then where the area is clear and without constitutional and political
questions action should be taken without waiting for a rounded and perfected

~and comprehensive bill. That is the basic assumption that we should bring to

this committee, that it appears to be incumbent upon the committee—if it
follows the views that we have presented and that perhaps are shared by others—
to make it known to the Senate and, from the Senate presumably to the House
of Commons, that one need not wait for a covenant and Declaration of Human
Rights nor for complete agreement from the entire Canadian public before one
can come to grips with some very important matters on which there is no area
of disagreement in constitutional law.

The CuHARMAN: Are you referring to the social division of rights or
amenities, Mr. Hayes? You have mentioned political and economie rights, but
there are also social rights that are amenable to legal regulation.

Mr. Haves: Yes, we would include every one of those rights, but divide
the problem so that the project is not stifled merely because some of the rights
may be found in the provincial jurisdiction. Whatever rights there are in the
federal jurisdiction, those should be attended to without delay, and not wait until
there is complete agreement on the whole difficult and thorny question of con-
stitutional laws that arises from a policy of social and economic rights.

The CuatrmMAN: Perhaps I as chairman should not have too much to say,
but there is one comment I should like to make in putting a matter up to you,
and I assure you it is without offence. It is so easy to let George do it. There
is a suggestion here that the Dominion government approach the provincial
governments with regard to adopting rights of this kind within the provincial
jurisdiction. Now would it not be more appropriate if the suggestion came
from some organization such as yours, rather than from a co-ordinate jurisdiction
such as the Dominion government, or even the Dominion parliament?

Mr. Hayes: I think our reply would be yes, but it would not be mutually
exclusive; in other words, it would be up to the residents of any given province
to complain that there are impingements of civil liberties, and ask that they be
removed ; it would be up to the Federal government, in addition, to settle that
area where there is confusion in the interpretation of the British North
America Act.

As one would say, “Don’t leave it to George,” but surely it works both ways;
the Federal government is not to leave it to all the Georges of every single
province.

The CuARMAN: Or the other Georges of other organizations.

Mr. Hayes: That is correct.

Hon. Mr. DooNe: May I ask for a clarification as to section five, page
five? Is the purpose of that suggestion .d'irected to something that is already
in existence, or is it trying to make provision for the future?



74 SPECIAL COMMITTEE

Mr. Hayes: We have in mind, honourable senator, a number of examples
where perhaps certain provineial laws do impinge upon constitutional liberties,
whether written or unwritten. The feeling is always expressed by those who do
not believe in the codification of laws, that you have your body of common law
as precedents from generation to generation, and if you have it, it is not necessary
to put it into statute form. Even where there is no codification of statute law,
or common law I should say, the feeling is that there are a number of matters
which impinge on most of these areas.

In the federal jurisdiction, in the general law of the land, we find the
negative aspect in the criminal law: thou shalt not do this, thou shalt not do
that. We feel there might be a parallel to it. Some have a feeling there might be
a parallel to it in some of the provincial laws which give the people of Canada
the feeling that there is abrogation of civil liberties coming within that frame-
work, and should be given consideration by the federal authorities as to dis-
allowance of those acts as impinging upon federal jurisdiction.

I am quite prepared to state categorically that it is easier for someone to
say something in a brief than it is for the Department of Justice to act upon
it. . Our point, however, is to assert—and our guiding principle and theme is to
be ever vigilant—that the federal power of disallowance might be used to-day,
and might have been used in the past, and have prevented a feeling in quarters
that there have been abrogations of civil liberties, which would have required
only the Federal government to act under the disallowance provision.

The Cuairman: Mr. Rosenzweig, have you anything to add?

Mr. RosENzwElG: No, there is nothing I wish to say, thank you very much.
Mr. Hayes has acted very well as our spokesman. We had a previous con-
versation and agreed upon these matters.

Hon. Mr. Kinrey: Mr. Chairman, I find on the question of these social
problems the people of the Jewish race are quite alert, and they do present
many fine minds on this subject. The question occurs to me, is there any
discrimination in this country that can be especially complained of, or do you
regard it as an absolutely free country where you have the same privileges as
everyone else?

Mr. Hayes: Mr. Senator, we would say in the main that by and large
the record of Canada is particularly excellent; that subversive movements
against Jews are not important. There may be a few crackpots, and there may
be a few whom we know are bordering on lunacy.

But we do find something rears it ugly head, namely discrimination in regard
to employment. I will be quite candid—I would be less than frank if I omitted
to be candid in this matter—and say that those big businesses of Canada who
have a very definite policy of discrimination against employment of Jews are
perhaps in the minority. I have heard of certain Ontario businesses diseriminat-
ing against French Canadians; and have heard of, and know as a matter of fact,
a number of utility organizations, insurance companies, banks and other organiza-
tions follow the practice of forbidding Jewish employment. Their theory is
that they feel they have the right to employ whom they want, irrespective of
moral obligations. Such organizations as public utilities, which have a virtual
monopoly, have a public duty which transcends the views of an office manager
or a personnel manager. We feel that is one of the sticky items in the Canadian
gituation.

We have asked certain provineial jurisdictions to remedy this problem
because we feel that by and large it is up to the provinces. We have asked for
what is known in the United States as a Fair Employment Commission. The
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history of those commissions, where they have been set up, is that people with
equal qualifications have equal rights to work, and many of the fears of these
organizations have disappeared.

We do find, however, item number one, employment discrimination; item
number two, we find restrictive competition in a number of areas. I would say
that the pragmatic bill of rights is what has happened in Manitoba and Ontario.
We complained of restrictive competition in Ontario, and as a matter of fact a
number of cases were taken against those who wished to impose other laws
against making restrictions on those who were Jewish. I think the phrase usually
uied was “undesirable citizens, such as Jews and Negroes”. That was the classic
phrase.

We complained so much to the province of Ontario that the government

passed laws forbidding restrictive covenants, and that is now the law in Ontario.

A good custom, like a light, can cast its shadow, and Manitoba did exactly the
same thing. Mr. Campbell, the premier of that province, and the attorney-
general, passed similar laws.

Mr. Senator, you asked the question as to whether or not there were any of
these diseriminations. Well, they certainly do exist. For instance, certain
theatres in Nova Scotia forbid Negroes entering and there is no black mark

against them—and that is not meant as a pun. The Negroes were refused
admission.

Hon. Mr. Kinvey: I have never heard of Negroes being refused admission to
a theatre in Nova Scotia. Where was it?

Mr. Hayes: It was at Amherst.

Mr. Mo~xroE ABBey: The Negro was not refused entrance to the theatre;
it was a young girl, and she was not allowed entrance to the orchestra of the
theatre, but had to go upstairs.

Mr. Hayes: There is documentary evidence of two such instances. The
rarity of such instances does not indicate that the people of Nova Scotia practice
discrimination. The fact is that the diserimination may have been on the part
of the local manager or ticket taker at the theatre. Then there was the case in
Montreal of the ejection of a Negro from the New York tavern.

These are unfortunate situations. Where they are unimportant we- don’t
feel, as a minority group, that it is worthwhile starting a terrific fight about them.
People are entitled to their likes and dislikes. Certainly there can be no law of the
land which says that people must like each other. The question is to remove
prejudice and to prevent discrimination, so that if a person does not like some-

-body else he will not prevent that person from enjoying the pleasures he has as a
.citizen of this country.

I come to the last item of diserimination, namely that of resorts. I think
this is a pathetic situation, in Canada as well as in the United States. There
are so many hotels and resorts which prevent people from entering, on the ground
that they are of a certain race. So often these places say they are entitled to
allow restricted clientele and to bar others on the ground that they are Jewish.
If they want to debar a man because he is an inebriate or a social miscast, that
is something else which to my mind is perfectly all right. We do not think he is
entitled to say it on a general rubric that this person is Jewish, and therefore
diseriminate against him. As a matter of fact, that was learned partly by the
Province of Ontario when they passed an anti-discrimination act some years
ago, not preventing the managers from refusing admissions to hotels, but prevent-
ing the advertising of such offensive material; which, though it does not strike
at the root principle, goes some way in preventing the advertising of this blatant
diserimination. So that there are some evidence of support of the idea, Mr. Chair-
man.
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Hon. Mr. KinLEy: You are a very intelligent man. Have you ever searched
yourself to see if there is no reason why this condition should exist with regard
to such well-educated people as yourself?

Mr. Haves: Yes. There have been many studies made and there has been
much introspection on the matter. Many theories are advanced. Generally,
we feel it i1s an objective statement to make that most discrimination is an
unreasoned thing; that when people are prevented from discrimination they
themselves recognize that the discrimination was neither equitable nor fair
nor even necessary.

The CuARMAN: Nor gentlemanly.

Mr. Hayes: I am leaving out the “gentlemanly” part, for obvious reasons,—
that it is not a question in our mind of a matter of courtesy or chivalry, it is a
matter of innate rights; that if a person enters the country, if he is an immigrant,
or if his grandfather was born here, he has the inalienable rights of that eountry,
whether they are contained in a bill of rights or are codified in the common law.
To deny them hurts the country itself; never mind the effect on the person
discriminated against; we accept that as a penalty; but, without sermonizing,
it can be said that the effeect on the total community is bad when you allow
one pattern of citizenship to be imposed on one group and another upon another
group. To have two or three conceptions of citizenship is not democracy. It
is not suggested that in given cases Jewish people are without fault.

Hon. Mr. Bamp: How do you suppose that such conditions are built up,
and what causes them to continue? Why do people behave in this way when
their cultures are intermingled? Should not these conditions remedy them-
selves?

Mr. Haves: They should; and they do at a certain time. For example,
in Europe prior to the war anti-Semitism was not a factor in matters of social
discrimination. In fact, in the United States and Canada there are many more
instances of the exclusion of Jews from resorts than there were in Europe. Then,
of course, came the great cataclysm, the Hitlerian era, the contagion of anti-
Semitism, not necessarily because Mr. Goebbels believed it, not necessarily
because Goering believed it, but because it was a matter of haul politique, in
order to create the situation necessary for Nazism and Fascism to continue.
This is proved by the fact that in Japan, where there are not any Jews, and
therefore no anti-Semitism, because there were no Jews for it to operate against,
they had to create it in order to succeed in their political aspirations. But I
think you would need a special committee to take the time to go into the causes
of anti-Semitism. I know you have been looking at me as though I am
impinging on the time of your committee too much.

The CraARMAN: No, no.

Hon. Mr. Kinrey: No.

The Caamrman: No. We have enjoyed your remarks thoroughly. But a
chairman’s job is an exacting one. When you have a number of delegates, half
an hour seems so inadequate to handle such a question as you have presented
here. Your statement has been a model of condensation and accuracy, and you
have made a splendid case. The half hour, however, has rather more than
disappeared; and while I do not want to interfere with any questions or their
answers, we must be just to those who are following.

Hon. Mr. Kinvey: I brought this up. I do not think that it is altogether
a matter of indignity to one element. I have heard of farmers who put up the
notice “No Englishmen need apply”. So it is not altogether—

Mr. Hayes: We are as much against that. I mentioned already, looking
at Senator Gouin, that very matter, that we have many evidences of an anti-
French-Canadian feeling; and our desire for fair employment practices is just
as keen because it will prevent discrimination against French Canadians or

bt




-t =

HUMAN RIGHTS 77

such signs as “No Englishmen need apply” as it is for our own people, because
we do not think that special rules for Jews would be either justifiable or
practicable.

The CrAlRMAN: Or desirable.

Mr. Hayes: Or desirable. It is only that we feel that this situation in its
entirety should be corrected.

Hon. Mr. KiNLey: You do not think that if a man becomes troublesome or
non-co-operative the employer should have to keep him?

Mr. Hayes: On the other hand, there are many Jews who are employed
by Jews who are fired every day, and rightly. The only thing I might add is
that the Jewish community do not pretend to have all the virtues, but they
certainly do not admit that they have all the vices.

' Hon. Mr. Gouin: It is just the general principle of no diserimination that
is being advocated, no discrimination as to class, race, language or religion.
With this I agree entirely. As to the remedies which I advocated, the question
of disallowance in particular would require, I think, very, very careful con-
sideration. The first years of Confederation were what I would describe as an
example of disallowance being exercised almost continuously, and in my opinion
very arbitrarily. I believe that it is mainly by persuasion that we can reach
the objective that we all have in mind. We want to obtain the full recognition
of the inherent dignity of each member of our Canadian society. But it is not
by exercising what I would call compulsion, or trying to exercise compulsion,
against the provinces, that we' could obtain satisfactory results. What I stated
before the Senate, and what I want to repeat in a few seconds, is that first of all
we have to agree here, Mr. Chairman, on some fundamental principles and then
to try to convince as many people as possible, and in particular the provincial
authorities, that they should agree also on these fundamental principles; and
what could be done by the Canadian Parliament, by the way, in so far as it is
provincial jurisdiction which is affected, is merely to make a recommendation.
I suggest that it has to be done in a very tactful way, otherwise, instead of
helping our cause, on the contrary, with the delicate situation which is now
existing, it would make things even worse than they are. The first federal-
provincial conference was a great success; it exceeded, I think, all our hopes.
What is under consideration is not the amendment of the constitution, it is only
ways and means of amending the constitution. I said, and I have to repeat,
that it will be a great pity to complicate too much that very, very difficult
problem; and I suggest that we have to wait until they have agreed on a
procedure, and then to say that it would be only reasonable to incorporate into
our constitution at least some fundamental principles, even if we cannot agree
upon as many general rules as we would like to make.

. The Cuamman: Thank you, Senator. Gentlemen, the committee wishes to
thank you for your excellent and splendid presentation.

The next item on our program is a presentation of the Canadian Congress
of Labour. The Department of Research of that great labour organization has
done us the favour and the honour and the compliment of preparing a brief
which Dr. Forsey, the Director of Research, will now present. Dr. Eugene
Forsey. You have others with you?
~ Dr. Eveene A. Forsey: Yes; we have Mr. J. E. McGuire and Mr. C. J.
Williams. Mr. McGuire is a member of our Executive Committee and Secretary-
Treasurer of the Canadian Brotherhood of Railway Employees and other trans-
port workers. Mr. Williams is our Director of Public Relations.

Mr. Chairman and members of the committee—

Hon. Mr. KinLey: Excuse me, but is this the CIO?



78 SPECIAL COMMITTEE

Dr. Forsey: No, senator, it is not; it does not exist in Canada. This brief is
submitted by the Canadian Congress of Labour, which is a purely autonomous
Canadian organization which does take in many branches, but not all, of the
unions in the United States which belong to the CIO. '

The CuarMan: How long has it been in existence?

Dr. Forsey: Since 1940.

The CralRMAN: And about how many people does it represent?

Dr. Forsey: About 350,000. That statement is embodied in our brief. I
am glad Senator Kinley asked that question because it is important to realize
that this is an autonomous Canadian organization.

Hon. Mr. Kinvey: Who is the president of the Canadian Congress of Labour?

Dr. Forsey: Mr. A. R. Mosher, and Mr. Conroy is our secretary-treasurer.
We have I am afraid, Mr. Chairman, a. brief which is by no means brief, and I
am quite certain we cannot read it all in the time at our disposal now. Therefore,
with your permission I am going to ask to have it tabled with the committee, and
I shall read just certain parts to which I want to draw your attention.

The CrairMAN: We are in your hands.

Dr. Forsey: The Canadian Congress of Labour, representing some 350,000
Canadian workers in a wide variety of industries, welcomes this opportunity
of appearing before you. Labour is vitally interested in this question. It has
reason to be. Individually and collectively, it has suffered more from the
deprivation of human rights and fundamental freedoms than any other section
of the community. Unions came into existence to gain these rights and freedoms
for the workers. They remain in existence to protect what they have won and
to gain more. Their burden will be considerably lightened if some of the
most important rights and freedoms can be protected, by a fundamental law,
against violation both by private persons and corporations and by public
authorities—dominion, provincial and municipal.

That is one obvious reason why labour favours the incorporation of a
Bill of Rights in our written Constitution. But there is a more basic reason.
Unions can flourish, and workers can progress, only in a genuinely free and
democratic society, in which the rights of all citizens, not merely of union
members or wage earners, are secure. Canadian Labour not only abhors
dictatorship, of any colour or stripe, by any class; it seeks for itself no special
privileges, no rights, no freedoms, that it is not prepared to see granted equally
to all other law-abiding citizens and their democratic organizations.

1. What do we mean by a Bill of Rights? A mere Act of the Dominion
Parliament is not enough. What Parliament has done, Parliament can undo;
and there are many things it cannot do at all. Many of the most important
rights and freedoms lie wholly, or largely, beyond its jurisdiction. They are
almost completely at the merey of the provinces, and of the municipalities, over
which the provinces have jurisdiction, and it is from provinees and municipalities
that many of the worst attacks on freedom in the last fifteen years have come.

The Dominion has, indeed, certain powers of control over the provinces.
The Dominion Government can instruet a Lieutenant-Governor to reserve
any provincial bill, which then comes into effect only if the Governor-General,
acting on the advice of his ministers, assents. It can disallow any provincial
Act within one year of its receipt by the Governor-General. Tt can make
remedial orders to protect certain rights of certain religious minorities in all
the provinces except Newfoundland, under section 93 of the British North
America Act, section 22 of the Manitoba Act, and section 17 of the Saskatchewan
- and Alberta Acts. If the terms of such remedial orders are not carried out
by the provinces concerned, then the dominion parliament can pass remedial
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acts to repair the omission. These powers are important, and should be used
to protect fundamental rights and freedoms whenever necessary. But even if
they were used to the full, they would not be enough. Reservation is manifestly
no use once a bill has received the Lieutenant-Governor’s assent. Disallowance
eannot, touch Acts which have been in foree for more than the prescribed year;
and there are some iniquities, like the notorious Quebec Padloek Act, which
have been on the statute books for many years. Moreover, no one really
expects any dominion government to make full use of its powers of control
over the provinces to protect fundamental rights and freedoms. The power to
make remedial orders and to pass Remedial Acts in relation to education
is now probably almost a dead letter. Newfoundland did not even ask to
have section 93 applied to her, preferring to rely exclusively on the protection
of the courts. Reservation stopped the Alberta Accurate News and Information
Bill in 1937. It did not stop the Quebec Padlock Bill in the same year, nor
the Prince Edward Island Trade Union Bill of 1948. Disallowance wiped out
a series of Alberta Acts infringing on fundamental freedoms in 1937 and the
years immediately following. It did not touch the Quebee Padlock Act, which
was quite as bad, or worse, nor the Prince Edward Island Trade Union Act of
1948 (though in this case the possibility of disallowance may have helped bring
about the repeal of most of the 1948 Act in 1949.)

The use of the powers is uncertain. A good deal may depend on whether
the Dominion Government, in office at the time cherishes strong views of
“provincial rights.” Something may depend on its political courage. Much
may depend on the political strength of the forces supporting and opposing
the legislation. There is only too much reason to fear that the powers will
not be used in precisely the cases where their use is most necessary. An
uncertain protection against assaults on freedom is better than none at all,
but it is not good enough. On the other hand, the certain protection afforded
by a Bill of Rights may also be not good enough. Subtle but disastrous
invasions of fundamental freedoms might slip through the meshes of the legal

. net, and the- Dominion’s present powers of control over the provinces would

therefore still be necessary to deal with these.

A Bill of Rights to be effective must be part of our fundamental law. It
must put the rights it seeks to protect beyond the power of both the Dominion
parliament and provincial legislatures. It must subtract from the sovereignty
of the legislative bodies to add to the sovereignty of the citizens.

2. But do we need a Bill of Rights? Britain has nothing of the sort. Her
“Bill of Rights” is an ordinary Act of Parliament which Parliament can repeal
at any moment. Yet, in practice, as everyone knows, fundamental rights and
human freedoms are more securely established and more fully protected in
Britain than anywhere else in the world. A great tradition of respect for indi-
vidual freedom, of tolerance for dissent, of eternal vigilance, has made ecivil
liberties practically impregnable. If Britain needs nothing more, why Canada?

First, Canada is a federal state. In Britain any local infringement of civil
liberties can be remedied by the sovereign Parliament. In Canada it cannot.
The municipalities are altogether beyond the power of the Dominion Government
and Parliament, and the provinces, in practice, almost entirely so.

Second, Canada is a land of many peoples and many traditions. This
enriches our national life. But it gives prejudice extra targets, and it means
that the British tradition is only one among many, some of them much less
tolerant or much less alert to the dangers of intolerance. :

Third, the British tradition itself, in the matter of civil liberties, is a good
deal less robust here, even among the people of British origin, than it is in Britain.
Some of the worst outrages upon human rights and fundamental freedoms in
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recent years.have been perpetrated in parts of the country inhabited predomin-
antly by people of British stock. It is only necessary to mention the notorious
affair at Dresden, Ontario, and the villainous restrictive covenant at Point
Edward, Ontario. Everybody knows that certain resorts patronized mainly by
people of British stock refuse to admit Jews. The Prince Edward Island Trade
Union Act issued from a community overwhelmingly British. The Quebec Pad-
lock Act produced not so much as a squeak of protest from the two great English-
language newspapers of Montreal; on the contrary, they defended it with enthusi-
asm (see; for example, their editorials of January 10, 1939).

We have a civil liberties tradition. It has been immensely valuable. Nothing

can take its place. Even with the best Bill of Rights it will still be indispensable,
for the defence of human rghts and fundamental freedoms in the Courts is costly,
and most of the victims are poor. Unless public-spirited citizens whose own ox
is not being gored are ready to fight and pay for the defence of other people’s
+ rights, even the rights of those they totally disagree with, then freedom will fail,
be the legal safeguards what they may.
~ Fourth, Britain has no written constitution, incapable of change by ordinary
Act of Parliament. Canada has, and it establishes rights which neither parlia-
ment nor legislatures, can touch. It is possible that in time we shall develop
here sopowerful a civil liberties tradition that a Bill of Rights embedded in the
written constitution, beyond the reach of parliament or any legislature, may
become superfluous. But that time has not come, and there is no sign that it is
coming soom. Meanwhile, such tradition as we have, though invaluable, is not
enough. A Bill of Rights also is essential.

3. What should the Bill of Rights contain?

Two years ago, the committee for a Bill of Rights submitted to the joint
committee of both houses on Human Rights and Fundamental Freedoms a draft
amendment to the British North America Act embodying its idea of what a
Bill of Rights should contain. This committee has before it, by its terms of
reference, a second draft Act to which it is required to give particular con-
sideration. The two cover much the same ground. The earlier draft states
explicitly that it is to bind the provinecial legislatures as well as the Dominion
parliament. It does not contain the single provision of the second draft to
which we take strong objection. On the other hand, it does not explicity bind
Dominion or provincial administrative officers or municipalities or private per-
sons or corporations. It will perhaps be most useful if' we consider, both drafts
together, and submit our suggestions for a composite enactment incorporating
the best features of both, with certain additions which we think necessary.

(1) We suggest that the heading “Civil Rights” in the 1948 draft is
unfortunate and misleading, and likely to hinder the adoption of the legislation.
The term “civil rights” is already used in the British North America Act, notably
in section 92, head 13, which gives the provincial legislatures exclusve jurisdiction
over “property and ecivil rights in the province” (except those parts of this
subject-matter assigned exclusively to the Dominion by section 91), subject, of
c¢ourse to the Dominion’s powers of control, already noted, and to the provisions
of section 94. The use of the term “civil rights” in the Bill of Rights is
unfortunate and misleading and likely to hinder its adoption because it suggests
invasion of an important provineial jurisdiction, a jurisdiction particularly cher-
ished by the province of Quebee, whose special system of civil law it preserves.
No reasonable person in Canada has the slightest desire to undermine or whittle
away that system, nor would the draft Act involve anything of the sort. As
Professor Scott has pointed out, in his admirable article (27 Canadian Bar
Review, No. 5, May 1949, pp. 497-536), the “civil rights” of section 92, head 13,
are not the same thing as “civil liberties:” “They refer, with few exceptions, to
the field of private law, not to public law . . . . All the civil liberties which
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belong to the field of public and constitutional law are therefore quite distinct
from the civil rights which derive from private law. The Civil Code of Quebec
contains many civil rights but no civil libertes.” (P. 508. See also pp. 509-11.)
It follows that a Bill of Rights would not constitute an invasion of the provineial
jurisdiction over civil rights, nor a subversion of the civil law of Quebec; and it is
important that no words in the Act should give a contrary impression.

(2) We suggest that the proposed section 148 should begin: “Notwith-
standing anything in this Act, it shall not be lawful for the Parliament of
Canada, or the Legislature of any province, or any Dominion or provineial
authority, or any municipality, or any person, to deny or abridge the rights -
conferred or confirmed by this and the three following sections.” The enumera-
tion of rights would then follow.

(3) It would follow that the enumeration would confer or confirm only

enforeible rights, not such mere general declarations of principle as Articie 13 (3)
of the latter draft.

(4) We think Article 1 of the later draft might be dropped. Everything
of real value in it seems to be covered in more precise terms elsewhere in one
draft or the other ‘or both. The bald statement, “Everyone has the- right to
life, liberty and the security of person” might be taken' to prohibit capital
pumshment and, indeed, imprisonment. We do not wish to express any opinion

on capital pumshment ‘but we do not think a prohibition of it. belongs in a
Bill’ of Rights.

(5) We doubt the necessity of a prohibition of slavery in twentieth century
Canada, and the desirability of including in this enactment anything not really
necessary. A prohibition of involuntary servitude, however, might be a useful
and necessary protection of the right to strike, to which we attach the greatest
importance. In 1946, it was indefinitely =u<pended in the basic steel plants
by Order-in-Council, on the eve of a legal strike.

(6) We suggest that Article 3 of the later draft should be broadened by
including certain parts of clause (b) of the earlier draft: “No one shall be
subjected to torture or to cruel, inhuman or unusual punishment, or to degrading
treatment or punishment.” It is important to prohibit anythink like the “third
degree,” and the desirability of the rest of this clause is self-evident.

(7) Article 4 of the later draft we think might be expressed more precisely

. in terms adapted from the opening words of the fourteenth amendment to

the United States Constitution: “All persons born or naturalized in Canada
are citizens of Canada and their rights, privileges and immunities as such shall
not be abridged or denied.” This principle the Supreme Court of Canada, in
the Alberta Press Bill reference case, tried,to import into the existing British
North America Act via the preamble to that Act; but it may be doubted
whether the attempt was altogether successful, and we submit that the principle
should be put beyond question. The Alberta Press Bill, the Prince Edward
Island Trade Union Act of 1948, the Prince Edward Island Election Act (pro-
hibiting non-residents from taking part in provinecial elections), and the recent
changes in the franchise for the Quebec Legislative Assembly, all show that
something of the sort is necessary.

(8) Article 12 of the later draft would seem to follow: “Everyone legally
resident in Canada has the right to freedom of movement and residence within
the country, and the right to leave and return to the country.” We must point
out, however, that, taken literally, this Article might be held to prohibit .
1mprlsonment wartime restrictions on freedom of movement within certain
defence areas; refusal of foreign exchange by the Foreign Exchange Control
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Board; and the deportation of undesirable aliens by due process of law. With
the general purpose of the Article we are in full agreement; but we suggest
that its precise implications call for further study.

(9) Artiele 4 of the later draft was no doubt intended to cover much more
than the provision we have suggested under (7), above. But we think the
further points involved can be covered in more precise terms by adaptations
of Articles 5-11, 13 (1) and (2), 14 (2), the proposed sections 149 and 150, and
by some such specific provision for Fair Employment Practices and similar
matters as is contained in sections 8-14.of the Saskatchewan Bill of Rights.

(10) We are heartily in favour of Article 5 of the later draft, “All are
equal before the law and are entitled without any discrimination to equal pro-
tection of the law.” We are also heartily in favour of the proposed section 149,
“Every person is entitled to all the rights and freedoms herein set forth without
distinction of any kind, such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status”, with
one qualification. The word “political” raises the possibility that Communists
or Fascists might use ths section to force themselves into positions from which,
in the interests of public safety, they should be debarred. We do not favour
any enaetment which would lead to this result, though we admit the difficulty
of framing a section which would protect the community against this danger
without at the same time making easier improper discrimination against members
of ordinary political parties.

(11) We suggest that the proposed Article 5 be immediately followed by a
revised section 149, and this in turn by the provisions of the Saskatchewan Bill
of Rights, sections 8-14:

8. (1) Every person and every class of persons shall enjoy the right

to obtain and retain employment without diserimination with respeet to

" the compensation, terms, conditions or ptivileges of employment because

, of the race, creed, rehglon colour or ethnic or natlonal origin of such
person or class of persons.

(2) Nothing in subsection (1) shall deprive a rehgmus institution or
any school or board of trustees thereof of the right to employ persons of
any particular creed or religion where religious instruction forms or can
form the whole or part of the instruetion or training provided by such
institution, or by such school or board of trustees pursuant to the pro-
visions of The School Act, and nothing in subsection (1) shall apply with
r(}al§pect to domestic service or employment involving a personal relation-
ship.

- 9. Every person and every class of persons shall enjoy the right to
engage in and earry on any occupation, business or enterprise under the
law without diserimination because of the race, creed, religion, colour or
ethnic or national origin of such person or class of persons.

10. Every person and every class of persons shall enjoy the right to
acquire by purchase, to own in fee simple or otherwise, to lease, rent and
to oceupy any lands, messuages, tenements or hereditaments, corporeal or
incorporeal, of every nature and description, and every estate or interest
therein, whether legal or equitable, without discrimination because of the
race, creed religion, colour or ethnic or national origin of such person or
class of persons.

11. Every person and every class of persons shall enjoy the right to
obtain the aeccommodation or facilities of any standard or other hotel,
victualling house, theatre or other place to which the public is customanly
admitted, regardleqs of the race, creed, religion, colour or ethnic or national
origin of such person or class of persons.
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12. Every person and every class of persons shall enjoy the right to
membership in and all of the benefits appertaining to membership in
every professional society, trade union or other occupational organization
without diserimination because of the race, creed, religion, colour or ethnie
or national origin of such person or class of persons.

13. (1) Every person and every class of persons shall enjoy the right
to education in any school, college, university or other institution or place
of learning, vocational training or apprenticeship without diserimination
because of the race, ereed, religion, colour or ethnic or national origin of
such person or class of persons.

(2) Nothing in subsection (1) shall prevent a school, college, univer-
sity or other institution or place of learning which enrolls persons of a
particular creed or religion exclusively, or which is conducted by a
religious order or society, from continuing its policy with respect to such
enrolment. :

14. (1) No person shall publish, display or cause or permit to be
published or displayed on any lands or premises or in any newspaper,
through any radio broadcasting station, or by means of any other medium
which he owns, controls, distributes or sells, any notice, sign, symbol,
emblem or other representation tending or likely to tend to ‘deprive,
abridge or otherwise restrict, because of the race, creed, religion, colour
. or ethnic or national origin of any person or class of persons, the enjoy-
i ment by any such person or class of persons of any right to which he or
it is entitled under the law.

~ (2) Nothing in subsection (1) shall be construed as restricting the
right to freedom of speech under the law, upon any subject.

The CrarrMAN: Where is the Saskatchewan Bill of Rights to be found?

Dr. ForsEy: It is embodied in an act of the province of Saskatchewan,
passed in 1944 or 1945, I think. I am sorry that I inadvertently left out the

reference to the year and the chapter, but I shall be glad to give the reference to
the committee later.

(12) The necessity for provisions of this kind had been made painfully
evident. At our last convention, our National Committee for Racial Tolerance
reported as follows: : : '

: . a careful survey of the situation in Canada will reveal the
existence of racial and religious discrimination . . . .
A common form of property diserimination is the restrictive covenant.
It is found in deeds or leases and is inserted to exclude members of certain
religions or races from buying or renting property. One such covenant was
recently included by Joseph H. Murphy in the land-deed of a housing
development in Sarnia, which excluded all people whose ancestors were
from “that part of Europe lying south of latitude 55 degrees and east of
longitude 15 degrees east,” excepting those people who are “four genera-
. tions removed from such territory, unless they are wholly or partly of
Negro, Asiatic, coloured or semitic blood.” It can be seen from this
deed that people whose ancestors came from France, Ttaly, Greece, Ger-
many—in fact, from anywhere, except the British Islands, Denmark and
4 Southern Norway are barred from buying property in this development.
. Recently, a number of similar deeds came to light in the Lake Simecoe
4 area, the Lake Huron area and a number of other places.
During 1949, the appeal court of Ontario has dismissed by unanimous
decision an appeal to set aside the judgment of Mr. Justice Schroeder
of last year which upheld a discriminatory clause in a property deed
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barring Jews and Negroes from buying property in Beach O’Pines, near
Sarnia, Ont. Mr. Justice Schroeder had indicated that it was not within
the power of the court to legislate in such matters, since there was no
law in Ontario which barred the inclusion of such restrictive clauses in
property deeds. He pointed out that the change in the law was entirely
the responsibility of the Ontario legislature; His opinion has now been
reinforced by the unanimous decision of the higher court. . . .

The extent of discrimination in employment in a number of Canadian
provinces is not generally recognized. Such discrimination is often a
subtle thing and difficult of proof. In 1948, a writer for a national
Canadian publication disclosed the result of a project he had undertaken.
He found that out of 47 telephone applications for jobs, 41 out of 47 were
granted interviews when the name used was Anglo-Saxon. Only 17 out
of 47 interviews were arranged when the name used was Jewish. A study
made in Toronto, in 1946, by the central region of the Canadian Jewish
Congress indicated that, there is not a Jewish white collar worker employed
by a Toronto bank office and no Jew or Negro on the city police force.

" Reports also from heads of employment agencies bring out many facts
of discrimination, because of race, religion or national origin. The very
practice of making inquiries on job application forms in respect to race
and religion is an indication of an unhealthy situation. . . .

Some time ago, Brother Wm. MacDonald, Educational Director of
the United Automobile Workers’ Union for Canada, brought the following
to our attention: _

In April of this year, he and Kermit Meade of Detroit arrived to
attend a union conference in Chatham, Ont. Reservations had been
obtained by Brother MacDonald for both of them to stay at a prominent
hotel in this city. When the hotel heard that Mr. Meade was a Negro
they refused to rent a room to him. Both sought ledging in another hotel
in Chatham only to meet with the same experience. As a result they had
to spend the night in Windsor and drive all the way to Chatham,

The practice of excluding people from hotels and restaurants on
racial grounds is entirely too common in a number of places. The words
“Restricted Clientele” are widely used by summer hotels and in 80 per
cent of the cases the motive is to keep out people because of their racial
ancestry. A case against a hotel keeper in the Laurentians for ejecting
two Jewish guests on the sole grounds that they were Jewish is now before
the Quebec courts. Recently, the town of Dresden, Ont., received wide
publicity because the restaurants, pool rooms, barber and beauty shops
refused to accept the patronage of any of the neighbourhood coloured
people, who form 17 per cent of the town’s 2,000 population. . . .

(13) The reports of the recent parliamentary Committees on the Indian
Act have also drawn attention to the deplorable shortcomings of our policy
towards these original owners of our country. Revision of the Indian Aect to
redress persistent injustices is long overdue, and a Bill of Rights prohibiting
discrimination would be of immeasurable assistance.

(14) Article 5 should also be supplemented by a strengthened form of the
proposed section 150 in the later draft: “Any person whose rights or freedoms
asrherein set forth have been violated may apply for relief on notice of motion
to the Supreme or Superior Court of the province in which the violation occurred.”
This, we think, is inadequate. More than once, in considering or undertaking
test cases on the validity of provincial Acts, the aggrieved parties have found
that there was no appeal beyond the provincial Courts. (See Saumar vs. the
- Recorder’s Court, 1947, S.CR. 492, and In re. Eula Patterson, unreported, in
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the Supreme Court ofACanada, February, 1948. This latter case involved one
of our own unions. The same difficulty arose in connection with any attempt
to bring a test case aaginst the Prince Edward Island Trade Union Act of 1948.).

(15) Article 7 (1) provides: “No person shall be subjected to arbitrary
arrest, detention or exile.” Two recent cases show the necessity for something
of this kind. Both are deseribed in the brief submitted by the Committee for a
Bill of Rights to the Joint Committee of both Houses two years ago:

(a) The order in council which was passed on October 6, 1945, was
another illustration of disregard of constitutional liberties. Habeas corpus
was swept aside. Persons were detained and interrogated by a Royal
Commission and before any Court trial was held, their guilt was publicized
by findings of a Royal Commission. The ordinary protection of counsel
and habeas corpus was denied to them. No charges were preferred against
them but they were held incommunicado. No one would deny the gravity
of the acts of disloyalty and espionage of which they were suspected. The
need to abandon ordinary judicial procedures of investigation, warrants
for arrest, trial and the right not to ineriminate themselves were at least
questionable. It is doubtful whether the abandonment of the ordinary
judicial procedures in any way aided the detection or prosecution of those
involved. Indeed it tended to distract attention from the gravity of the
offenses that were disclosed and provided a dangerous precedent which
could be used with less justification in the future.

(b) Under the sweeping powers conferred by the War Measures Act,
the Executive (or Cabinet) in December 1945, some months after the
cessation of hostilities and without reference to Parliament passed three
orders in council, which if they had been enforced, would have exiled to
Japan some 11,000 or more persons of Japanese origin, a large proportion
of whom were Canadian born citizens. It is true that some of those liable
to be “expatriated” to Japan had signed a request to be sent to Japan. But
it is also true that none of them had committed any offence against the
law or had been guilty of any acts of disloyalty. These orders were
referred to the Supreme Court of Canada and on appeal to the Judicial
Committee of the Privy Council for an opinion as to their validity. The
Judicial Committee held that they were a wholly valid exercise of power
by the Executive.- Subsequently the government rescinded these orders
and they were never enforced. The importance of this case, however, does
not lie in the rights or wrongs of the orders themselves but in the implica-
tions of the judgment of the Judicial Committee. The Judicial Committee
did not base its determination upon the fact that the persons affected were
“of the Japanese race” nor on the fact that the orders for deportation in
the main referred to persons who had signed “a request.” Their reasoning
would have applied with equal force had the persons to be deported been of
the French or Scotch “race” or of any other racial origin, and whether
or not any offence had been suggested or proved against them. In effect
the Judicial Committee held that so long as the orders in council pur-
ported to be based upon the existence of an emergency, of “real” or
“apprehended” war, that they could provide for the exile of any Canadian
citizen at any time to any place, without trial and with or without proof
of the commission or alleged .commission of any offence. The Courts, it
was held, had no obligation and indeed no right to consider whether such
actions were in fact related to the emergency or necessary or reasonably
necessary because of any emergency. They were required to hold the
orders in council valid without anything but formal inquiry into the
recitals to the effect that they were deemed necessary. If there had been
in existence a Bill of Rights such as you have in the Constitution of the
United States, the Courts would have had the power to inquire whether

~
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or not the exile of citizens was in faet required by any clear and present
danger and to have pronounced the orders invalid if their conclusion had
been that they were not so justified. The fact that Great Britain and the
United States had taken part in two world wars without finding it necessary
to exercise any such extreme power of exiling citizens in wartime might
have assisted the Court in its conclusion.

(16) Unions are particularly interested in freedom from arbitrary arrest
because arrests of union leaders and members on trumped-up or frivolous charges
have so often been used to break strikes. Doubtless the mere prohibition of
arbitrary arrest by a Bill of Rights will not by itself put a stop to this sort of
thing. But it will at east provide a solid basis for specific legislation on the
matter.

(17) Articles 7 (2) and (3) and Article 8 go together:

7. (2) Any person who is arrested or detained shall be promptly
informed of the reasons for the arrest or detention and be entitled to a
fair hearing within a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just
cause.

8. Every person who is deprived of his liberty by arrest or detention
shall have an effective remedy in the nature of habeas corpus by which
the lawfulness of his detention shall be decided speedily by a court and
his release ordered if the detention is not lawful.

Unions are, again, particularly interested in protection of the right to reasonable
bail. The imposition of unreasonable bail, following arbitrary arrest, is a further
refinement of legal strike-breaking with which union leaders and members have
become painfully familiar. The necessity for Article 7 (2) and Article 8 was, of
course, illustrated by the procedure in the espionage inquiry, already described.

(18) The precise wording of Article 7 (1) and (2) may call for reconsideration.
Article 7 (1) might be held to prevent any deportation of alien residents. Under
Article 7 (2), on the other hand, it might be held, in deportation cases, that a
mere hearing by a Board of departmental officials was enough to satisfy the
requirement.

(19) Under Article 9, a properly constituted administrative tribunal like
the Canada Labour Relations Board might be held not to be “an independent
and impartial tribunal.” We are anxious to preserve such tribunals, which, we
think, perform an essential function which could not be adequately, or even
tolerably, performed by the ordinary Courts. But the administrative tribunals
must be properly constituted and subject to proper and effective safeguards. This
is a complicated question, on which a Canadian Bar Association Committee
recently submitted a very able report to that body. (26 Canadian Bar Review,
No. 9, November 1948, pp. 1333-55.) ‘

(20) We agree with Article 10, though the phrase “all the guarantees
necessary” might be made more precise; for example, it might, like clause (e)
of the 1948 draft, specify “the right to be represented by counsel.” It is most
necessary that the ancient Common Law principle that a man is innocent until
proven guilty should be enshrined in our fundamental law. It is equally necessary
that ex post facto laws creating retroactive offences or imposing retroactive
penalties, should be prohibited. On the other hand, the outright prohibition of
all ex post facto laws in the United States Constitution outlaws Acts of Indemnity,
" which can serve a useful purpose.,

(21) The first part of Article 11, “No one shall be subjected to arbitrary
interference with his privacy, family, home or correspondence,” is practically
identical with clause (c) of the 1948 draft Act, and is certainly unexceptionable.
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It might, however, be worth adding the very specific words of the fourth amend-
ment to the United States Constitution, which embodies the vital principle of
Lord Camden’s judgment declaring general warrants illegal: “The right of the
people to be secure in their persons, houses, papers and effects, against unreason-
able searches and seizures, shall not be violated, and no warrants shall issue
except upon probable cause, supported by oath or affirmation, and particularly
describing the place to be searched and the persons or things to be seized.” A
provision of this sort would probably render illegal section 14 of the Quebec
Padlock Act, which empowers the Attorney-General to order the confiscation
and destruction of any newspaper, periodical, etc., which he considers is propa-
gating Communism or Bolshevism. It would certainly make illegal the provi-
sions of section 9 of the Quebec Act Respecting Publications and Public Morals,
which obliges any officer of the Provincial Police, and any constable or other
peace officer, to seize, “with or without warrant,” every publication subject to a
censure order of the provincial Board of Cinema Censors.

(22) The second part of Article 11, however, providing protection against
“attacks upon (a person’s) honour and reputation,” might, we think, mean any-
thing or nothing: too much (as in England), or too little (as here), according
to the state of the law of libel and slander. This part of the Article seems too
vague and sweeping. There should be some definition, and some explicit protec-
tion of statements properly “privileged.”

(23) The second sentence of Article 11, “Everyone has the right to the
protection of the law against such interference or attacks”, we endorse, subject
to what we have just said about “attacks” on honour and reputation.

(24) The first two sections of Article 13 we endorse: “Men and women: of
adult age, without any limitation due to race, nationality or religion, have the
right to marry and to found a family. They are entitled to equal rights as to
marriage and during marriage. (2) Marriages shall be entered into only with
the free and full consent of the intending spouses.” The third we have already
suggested should be dropped. ;

(25) We do not know what the first section of Article 14, “Everyone has
the right to own property,” ete., means. The second sentence, “No one shall be
arbitrarily deprived of his property”, we endorse. ‘

(26) We heartily endorse Articles 15 and 16, and Article 17 (1):

15. Everyone has the right to freedom of thought, conscience and
religion, this right includes freedom to change his religion or belief, and
freedom, either alone or in community with others, and in public or
private, to manifest his religion or belief in teaching, practice, worship
and observance. \

16. Everyone has the right to freedom of opinion and expression:
this right includes freedom to hold opinions without interference and to
seek, receive and impart information and ideas through any media and
regardless of frontiers. :

17. (1) Everyone has the right to freedom of peaceful asseﬁlbly and
association.

That religious freedom, and freedom of assembly for unpopular minorities
need protection has been made abundantly clear by the history of Jehovah’s
Witnesses in Quebec and by the recent attack on the Plymouth Brethren in
Shawinigan Falls. These cases, and the New Toronto case, (in which that town
tried to prohibit distribution of union eirculars in its streets), have also shown
how necessary it is to protect freedom against not only the Dominion and the
provinces but the municipalities as well. In the New Toronto case, the Courts
held the civie by-law invalid. But in one of the Jehovah’s Witnesses’ cases in
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Quebec, the Court of Appealé ﬁpheld the by-law, and the Legislature followed
this up by an express enactment to the same effect.

(27) Article 17 (1) is the very corner-stone of trade unionism. But Article
17 (2) might be held to prohibit closed shop, union shop, maintenance of mem-
bership, and even the Rand formula. Union security is a hard-won right. We
set great store by it. We shall not give it up without a struggle. If this clause
was not meant, to outlaw union security, then it should be dropped or redrafted;
if it was so intended, then we shall be glad to submit detailed reasons for holding
that any such prohibition would be a disastrous mistake, which would restrict
freedom, not enlarge it. We have, of course, not the slightest objection to the
most absolute prohibition of the use of force to compel anyone to join any
association. ¢

The CramrMan: It would be useful if you gave us a counter-draft, because
I assure you there was no intention to do what you suggest. 3

Hon. Mr. Gouin: This statement was taken from the Universal Declara-
tion, but I must admit it is subject to the interpretation that has been indicated.

The Cmamrman: Then we should like to have a counter-draft. Will you
give us that?

Dr. Forsey: I shall be very glad to, sir.

(28) Article 18 (2) (Everyone has the right of equal access to public
service in the country) might be interpreted to mean, “regardless of qualifica-
tions or ability.” We think the clause should make clear what we presume is
its real intention: prohibition of diserimination on account of race, religion,
colour or sex, ete., as in the proposed section 149 of this draft. We think also
that, as we have already suggested, the prohibition should extend to all employ-
ment, not just public employment.

(29) Article 18 (1) and (3) provide:

(1) Everyone has the right to take part in the government of the
country, directly or through freely chosen representatives.

(3) The will of the people shall be the basis of the authority of
government; this’will shall be expressed in periodic and genuine election
which shall be by universal and equal suffrage and shall be held by

" secret vote.

The meaning of the first section obviously depends on the third. The first,
declaratory sentence of the third section seems to us unnecessary, and might
raise objection from those who would be unwilling to accept it without some
reference to what they consider the divine basis of authority. The second,
enacting sentence is open to the objection that, taken literally, it would abolish
the right of the Crown to dissolve Parliament; elections would come auto-
matically at prescribed dates, as in the United States. This would be a violent
breach with our system of responsible government. We do not think this was
intended; if it was, we are prepared to present detailed argument against it.
If it was not intended to operate, then we think the pdint is better covered by
a clause like that applying to the Dominion Parliament under the British North
America Act, 1949 (No. 2), prohibiting provincial Legislatures from dispensing
with the requirement for an annual session, and prohibiting them from pro-
longing their own lives except in time of real or apprehended invasion or insur-
rection if the continuation is not-opposed by more than one-third of the members
of the provincial Assembly. The Dominion Parliament is allowed to prolong
its own life also-in case of real or apprehended war, but this exception is
manifestly unnecessary for the provinces.

(30) We are not sl_lre_ what is meant by “equal suffrage.” If it means equal
electoral districts, then it is almost certainly quite unattainable in Canada, unless
the phrase is very loosely interpreted. :
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(31) We endorse the proposed section 151. We suggest that the effectiveness
of any Bill of Rights will be much enhanced if the Dominion and the provinces
adopt something like the British Crown proceedings Act, 1947. (See the article
on the subject by Sir Thomas Barnes, 26 Canadian Bar Review, No. 2, February
1948, pp. 387-98.) At present, the necessity of proceeding by petition of right
could largely nullify even the best constitutional guarantees of rights against
the Dominion and provincial Governments. In most jurisdictions, a fiat is
granted almost automatically; but in Quebec, as the Rongarelli case proved, it
is not.

We are not asking for the inclusion in the Bill of Rights of such “economic”
rights and freedoms as the right to full employment, or freedom from want, or
decent housing, or as much education for every child as he can profit by. Our
reason is well stated in the brief supporting the 1948 draft Act, p. 7: “. . not any
belief that these economic rights and opportunities are unimportant or irrelevant
to the consideration of creating genuine ‘freedom’ in modern society... We
exclude them because the establishment of such rights is the function of
detailed legislation and economic policy within the scope of Parliament and
the provincial legislatures and indeed of international action. It is an illusion
to suppose that the ‘right of employment’ or ‘freedom from want’ can be secured
by the type of constitutional declaration which is envisaged in a Bill of Rights.
Positive action is required for these ends, not the type of negative restriction on
the power of governments or legislatures to interfere with traditional liberty
which is-properly the scope of a Bill of Rights.”

4. What is the next step?

We are sorry to say we' do not think that the adoption of a Bill of Rights
as part of the written Constitution of Canada will be easy or quick. Tt will
probably take some time. Meanwhile, attacks on fundamental rights and
liberties go on. What immediate action is possible? :

“In the first place,” says Professor F. R. Scott, in the article already referred
to, “it would seem highly appropriate for Parliament to endorse officially the
Universal Declaration of Human Rights, thus putting itself on record as sup-
porting the general principles therein set forth. Such endorsation, which could
be by way of a resolution adopted in the Senate and the Commons, would no
more infringe on provineial rights than did the signing of the Declaration itself.
No single Canadian law would be changed by this act alone, but there would
be a commitment of Parliament to an official statement of beliefs. Tt would
make the carrying out of the prineiples a matter of public policy. It might even
influence the decisions of courts having to decide whether private contracts were
contrary or not to public order and good morals. It would make the Declaration
something that had been voted on at Ottawa and not just something voted on in
Paris. " And if the federal parliamentary approval were to be followed by the
approval of provineial legislatures, we should really feel that Canada had taken .
her stand fully and firmly on behalf of these fundamental freedoms. |

Secondly, the present Joint Committee of the Senate and House. of Commons
might be constituted into a standing committee of Parliament. The work of
such a committee is never finished. The ‘eternal vigilance’ necessary to maintain
liberty is better sustained if organized. At the present moment there are only
two standing Joint Committees at Ottawa—on the Library and on Printing.
Fundamental freedoms, their preservation and extension in Canada, might
perhaps claim an importance equal to these weighty subjects. The function of
such a committee would be to survey the situation in Canada from year to year
regarding the observance of freedoms, to supervise all federal laws and orders
in council from this point of view, to make recommendations for amendments
or new legislation to Parliament, and generally to keep alive the interest of
members and of the public in the subject. The steady work of such a committee
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over the years, the accumulation of records and experience, the regular publi-
cation of reports, would make the issue of freedom and human rights matters
of national concern to the annual sessions of Parliament.

Finally, the experience of the United States may suggest a course of action
which could be followed with profit here. In 1939, Attorney-General Frank
Murphy established a Civil Rights Section in the Department of Justice at
Washington. Its purpose was to encourage more vigorous use of federal laws
protecting human rights and to centralize responsibility for their enforcement.
When the President’s Committee on Civil Rights reported in 1947, it declared
that ‘the Section’s record is a remarkable one’ and recommended that the federal
civil rights enforcement machinery should be greatly strenghthened. There are
of course differences in the Canadian constitution which must be taken into
account, but since the Criminal Law in Canada is federal in origin it seems true
to say that our Parliament has a greater responsibility for maintaining funda-
mental freedoms than has the American Congress. The duty of such a section
would be by no means entirely punitive. It could investigate complaints about
the violation of civil liberties, and could serve as a centre for all the adminis-
trative aspects of the programme. Acting in co-operation with a Joint Parlia-
mentary Committee, it could provide secretarial assistance on a permanent basis
for the committee and could thus improve the quality of its deliberations.”
(“Dominion Jurisdiction over Human Rights,” 27 Canadian Bar Review, No. 5,
May 1949, pp. 534-6.)

Second, the Dominion should make use of all the very extensive power it
already possesses to protect fundamental rights and freedoms. Just what this
amounts to has beén set forth in detail by Professor F. R. Scott, in the same
article. :

We should like to lay particular emphasis on the powers of disallowance
and reservation of provincial legislation. :

There have been at least seven flagrant provincial invasions, or attempted
invasions, of fundamental rights and freedoms in the last fifteen years. Each
of them deserves to be described at some length here.

(1) The Credit of Alberta Regulation Act, 1937. This set forth as its
object the control of banking in Alberta to “attain for the people of Alberta
the full enjoyment of property and civil rights in the province”, required every
“banker” to obtain within twenty-one days a licence from the Provincial Credit
Commission, at a fee (not exceeding $100 for each building in the province in
which “the business of such banker is conducted”) to be fixed by the Commission.
Every bank employee had also to obtain a licence, at a maximum fee of $5.
The Social Credit Board was empowered to appoint one or more “local direc-
torates” (on which the “banker” was to have two representatives) “to supervise,
direct and control the policy of the business of the banker... for the purpose
of preventing any act by such a banker” or his employees “constituting a restrie-
tion or interference, either direct or indirect, with the full enjoyment of property
and civil rights by any person within the province.” Each bank employee’s
application for a licence had to be supported by a recommendation of the local
directorate; and every application for a licence, whether by a “banker” or an
employee, had to be accompanied by an undertaking “whereby the applicant
undertakes to refrain from acting or assisting or encouraging any person or
persons to act in a manner which restricts or interferes with the property and
civil rights of any person or persons within the provinece”. The Provincial Credit
Commission was empowered to suspend, revoke or cancel at any time and with-
out notice the licence of any “banker” or bank employee who committed a breach
of his “undertaking”. For renewal of any licence thus suspended, revoked or
cancelled, the Provineial Credit Commission could exact a fee not exceeding one
thousand times the original fee. The Commission could also, with the approval
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of the Lieutenant-Governor in Council, make regulations “prescribing the condi-
tions upon which licences may be issued, and providing for the revocation, suspen-
sion or withholding of such licences”, and “generally for the better earrying out
of the provisions of this Act”. Any unlicensed “banker” was to be incapable “of
commencing or maintaining any action or other proceeding in any court in the
province in respeet of any claim in law or in equity”.

(2) The Bank Employees’ Civil Rights Act (Alberta), 1937. Under this
Act, any unlicensed bank employee was rendered incapable of “bringing,
maintaining or defending any action in any court in the province which has
for its object the enforcement of any claim either in law or equity.”

(3) The Judicature Act Amendment Act (Alberta), 1937. Under ‘this
Act, “No aetion or proceeding of any nature whatsoever concerning the consti-
tutional validity of any enactment of the Legislative Assembly of the Province
shall be commenced, maintained, continued or defended, unless and until
permission to bring or maintain or continue or defend such action has first
been given by the Lieutenant-Governor in Counecil.”

(4) A Bill to Ensure the Publication of Accurate News and Information
(Alberta) 1937. This measure required “every . . . proprietor, editor, publisher or
manager of a newspaper” (daily, weekly or monthly) “published in the province”
to publish, whenever so ordered by the Chairman of the Social Credit Board,
“any statement by the Chairman relating to all or any of the matters following:
(a) The objects of any policies of the Government of the province; (b) The
means being taken or intended to be taken by the Government for the purpose
of attaining such objects; and (¢) the circumstances, matters and things. which
hinder or make difficult the achievement of any such objects.” The statement
was to be printed in the type ordinarily used in the paper and was not to
exceed one page in length in a daily paper or one-tenth of the issue in any other.
So far so good. But every statement was to be “privileged for all the purposes
of the Libel and Slander Act and no action” was to be “maintainable by any
person in respect thereof.” Furthermore, every “proprietor, editor, publisher
or manager of any newspaper” was required, on written order by the Chairman
of the Social Credit Board, to make within twenty-four hours a written “return. ..
setting out every source from which any information emanated, as to any
statement contained in any issue of the newspaper published within sixty days
of the making of the requirement, and the names, addresses and occupations
of all persons by whom such information was furnished to the newspaper, and
the names and addresses of the writer of any editorial, article or news item
contained in any such issue of the newspaper.” If the “proprietor, editor,
publisher or manager of any newspaper” had been “guilty of any contravention
of any provisions of the Act, the Lieutenant-Governor in Council, upon the
recommendation of the Chairman”, was empowered to “prohibit (a) The
publication of such newspaper either for a deﬁnlte.tlme or until further
order; (b) The publication of any information emanating from any person or
source specified in the order” (Section 6). Every person who contravened any
provision of the Act or made any default in complying with any requirement,
made pursuant to the Act was to be liablg to a ﬁpe of $500, ‘_;vhlle anyone
contravening the provisions of any Order in Council under section 6 was to
be liable to a fine of $1,000. ‘

(5) An Aect Respecting Communistic Propaganda (Quebec), 1937 (the
Padlock Aet). This Act first makes it “illegal for any person who possesses
or occupies a house within the province to use it or allow any person to make
use of it to propagate communism or bolshevism by any means whatsoever”
(Section 3). Neither “communism” nor “bolshevism” is defined anywhere in the
Act, but by Section 1 the word “house” is very carefully defined to mean “any
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building, penthouse, shed or other construction under whatever name known
or designated, attached to the ground or portable, erected or placed above or
below ground, permanently or temporarily, and in the case of a house within
the meaning of this paragraph situated partly in the territory of the province
and partly outside such territory, the portion situated within the territory of the
province”.” Section 4 provides that “The Attorney-General, upon satisfactory
proof that an infringement of Section 3 has been committed, may order the
closing of the house against its use for any purpose whatsoever for a period
of not more than one year.” Section 6 provides that “At any time after the
issuing of an order in virtue of Section 4, the owner of the house may, by
petition to a judge of the Superior Court, . . . have the order revised upon
proving: (a) that he was in good faith and that he was in ignorance of the
house being used in contravention of this Act, or (b) that such house has not
been so used during the twelve months preceding the issuing of the order.”
The Judge “may decree the suspension of the order, if the owner furnish
in favour of the Crown such security as the Judge may fix guaranteeing that
such house will not be used again for such purposes... In the case of sub-
paragraph (b) of Section 6, the Judge may cancel the order” (Sections 7 and 8)
“Any judgment rendered in virtue of Sections 7 and 8 shall be final and without
appeal” (Section 9). The Attorney-General may, however, at any time permit
the occupation of a padlocked house if he thinks it necessary for the protection
of the property and its contents (Seetion 10). By Section 12, it is “unlawful
to print, to publish, in any manner whatsoever, or to distribute in the Province
any newspaper, periodical, pamphlet, circular, document or writing whatsover
propagating or tending to propagate communism or bolshevism.” “Any person
infringing or participating in the infringement of Section 12” is “liable to an
imprisonment of not less than three months nor more than twelve, in addition
to the costs of the prosecution, and in default of payment of such costs, to an
additional imprisonment of one month. Part I of the Quebec Summary
Convictions Act” (which forbids appeals except where the statute in question
specifically provides for them) applies to the infringement of Section 12
(Section 13). By Section 14. Any constable or peace officer, upon instruction
of the Attorney-General, or his substitute or of a person authorized by him for
the purpose, may seize and confiscate any newspaper, periodical, pamphlet,
circular, document or writing whatsoever, printed, published or distributed
in contravention of Section 12, and the Attorney-General may order the
destroying thereof.”

VTt will be noted (a) that the Attorney-General can issue the padlocking
order whenever he is satisfied that there has been an infringement of Section 3;
he does not have to prove anything before a court of law, or even hold any
proceedings whatever, public or private; (b) that Section 6 does not provide for
any appeal, properly so called, to a court, but merely permits the landlord to
petition for relief from the consequences of the Attorney-General’s decision, and
even then only on furnishing security that the property will not again be used
for an undefined purpose; (c¢) that the Act gives a padlocked tenant no recourse
to the courts whatever; (d) that Sections.9 and 13 prohibit appeals; (e) that
the Attorney-General may order the seizure and destruction of literature wihout
any judicial proceedings whatever. No wonder the Canadian Bar Association’s
committee on the subject commented: “The Act gives the Attorney-General
powers which he can exercise in the first instance without the slightest judicial
restraint, and takes away all the safeguards which even an ordinary criminal
enjoys before convicetion... It might be as well to observe that possibly it is
under laws such as this that in other lands the homes of respectable and law-
abiding citizens are ransacked simply because their owners do not wear a brown
or a black shirt.”.  The Bar Association’s committee also calls attention to the
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absence of any definition of “communism” or “bolshevism”. This is the more
serious in view of the very wide meaning given to these terms by the Premier
and Attorney-General, members of his Cabinet and other prominent personages
in Quebec. The Premier, for example, refused in the Assembly to insert a
definition on the double ground that it was unnecessary (“Communism can be
felt”) and that “Any definition would prevent the application of the law.” One
member of the upper House suggested a definition which would include as
Communists “those who daily vilify public men”; another was ready to have a
definition that “Communism meant those actions which sap the foundations of
the things dear to the province.” Hon. T. J. Coonan, K.C., Minister without
Portfolio, told a “service” club that the Act had to be wide enough to cover
“the many who are Communists without knowing it.” The Premier subse-
quently denounced the C.C.F. as “a movement of Communist inspiration.” It
should be added that the provisions of Section 87 (a) of the Quebec Civil Code
and other legislation of the province make it exceedingly difficult, if not impos-
sible, to test the validity of the Act in the courts. For example, the Provincial
Police, acting on orders of the Attorney-General, confiscated on January 22,
1938, a motor car which was (they said) being used to distribute Communist
literature. The owner sued to recover it. On July 20th, Mr. Justice Cousineau
of the Superior Court ruled that no action lay except by petition of right to the
Attorney-General. '(The references are given in E. A. Forsey, “Canada and
Alberta: The Revival of Dominion Control over the Provinces,” in Politica,
vol. IV, No. 16, June 1939, pp. 120-1.) %

(6) The Trade Union Act (Prince Edward Island), 1948. The chief features
of this Act are:— '

(1) It prescribes that every union must file with the Provincial Secretary a
“certified statement that all its members are “employees” (section 5 (2)), defined
to exclude “any non-resident of the Province” (section 3).

(2) Tt prescribes that the certified statement must also declare that the
union “is autonomous, and that no action, deliberation, or decision of such trade
union is directly or indirectly controlled or directed by any other person or group
of persons” (section 5 (2)).

(3) It provides that the Provineial Secretary, “upon such filing... may
grant a licence to such trade union for such period or periods as he in his dis-
cretion may deem advisable, and any such licence may be revoked or cancelled
at any time in the diseretion of the Provincial Secretary”.

(4) Tt provides that “any person who represents himself to be a member
of, or who purports to act directly or indirectly on behalf or under the authority
of, any trade union, except for the purpose of complying with the provisions of
subsections (1) and (2) hereof” (filing of certified statements), “during any
period when such licence is not in force with respect to such trade union, shall
be liable upon summary conviction to a fine not exceeding One Hundred Dollars
for each such offence and in default to thirty days™ imprisonment” (section
5{4)).

' "The effect is:—
(a) to prohibit even purely provincial unions with full-time paid officers or
officials, unless such officers or officials are on leave of absence from an
. employer;
(b) to prohibit all national and international unions, since such unions
" include non-residents of the province and cannot file the required
. statement of -“autonomy”’; :
(¢) to prohibit even purely provincial unions. made up exclusively of
“employees”, except such as the Provincial Secretary- may see fit to
- licence;
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(d) to place even licensed unions at the mercy of the Provincial Secretary.

(7) An Act Respecting Publications and Public Morals (Quebec), 1950.
This is a fit companion for the Padlock Act, though it does at least define most
of its terms. Section 2 provides that “No person shall, in the Province, print,
publish, distribute or offer to the public any publication, or cause it to be printed,
published, distributed or offered to the public, before a declaration has been
deposited in the office of the Provincial Secretary stating the title of the publica-
tion, as well as the names and addresses of its publisher and of every person
acting as agent of the publisher to distribute it to operators of news-stands for
sale in the province. '

Such declaration shall as regards publications already issued on the date of
the coming into force of this act, be filed within sixty days from such date.

A new declaration to the same effect shall be made immediately after each
change of publisher or distributor of the publication.” Section 3 provides fines
of from $50 to $500 for violations of section 2. Thus all bookstores, booksellers,
libraries, printing shops and publishing houses handling any “publication” must
supply this information to the Government before proceeding to handle the
literature. A “publication” is defined as “any review, magazine or other writing
published periodically and offered to the public, except the newspapers and other
writings as governed by the Newspaper Declaration Act (Revised Statutes,
1941, chapter 53).” The definition section quaintly, and one might have sup-
posed superfluously, adds: “This definition does not include publications of a
religious character.” Except for newspapers, however (a prudent, but logically
indefensible exception) it does cover all other periodicals of every description,
including scientific journals. Section 4 provides that “The Attorney-General
may submit for examination by the Board of Censors any publication contain-
ing any illustration, either on the outside or within its covers, in order that the
Board - of Censors may decide whether or not an immoral illustration within
the meaning of this act is involved.” “Illustration” and “immoral illustration”
are defined as “any drawing, photograph, picture or figure;” and “any illustra-
tion, in the sense of the preceding paragraph, which evokes real or fictitious
seenes of crime or the habitual life of eriminals, or morbid or obscene situations
or attitudes, tending to corrupt youth and to pervert morals;” respectively. The
Board of Censors examines the publication submitted, and “if it comes to the
conclusion that an immoral illustration is involved, it shall issue an order” of
“censure,” which must be posted in the Board’s office and sent to the publisher
and his agents, and to the Provincial Police. Once such an order is posted, under
section 7 the publication coneerned, “subsequent copies included,” can no longer
be the object of any right of ownership or possession whatsoever in the prov-
ince, and no person may claim such right as long as the order remains in force.
Thus one “immoral illustration” in a single issue of a periodical affects all future
issues, whether or not they contain an “immoral illustration.” The second para-
graph of section 7 provides that “The Board of Censors may repeal the order
when .the publisher of the publication enters into an undertaking to eliminate
from it in future all immoral illustrations and gives the Board evidence satis-
factory to it of his intention to observe such undertaking. From and after such
repeal, the provisions of the preceding paragraph of this seetion shall cease to
apply, as regards the future copies of the publication, so long as the Board of
Censors does not issue another censure order with respect to it.” Just what may
be considered “evidence satisfactory to the Board” not to offend again is not
clear, Under section 9 “Any officer of the Quebec Provincial Police Force,
constable or other peace officer shall, with or without warrant, seize in the
Province, everv publication subject to a. censure order issued under section 5
and bring it before a judge of the sessions or a district magistrate.

Unon the production of a certificate, signed by the president or the secretary
of the Board of Censors, indicating that such publication is subject to such order,
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the judge or the magistrate shall order the confiscation and destruction thereof.”
It will be noted that this police power is not permissive but mandatory. Every
condemned publication “shall” be seized, “with or without warrant.” The
reference to the magistrate is no protection except to ensure that there was an
order from the Board. The magistrate has no power to try the case, but only
to order confiscation and destruction. He is merely the instrument of the Board.
The power to seize and destroy covers all subsequent issues of the publication
until the Board rescinds its order.

We hold no brief for bankers or for publishers of inaccurate news or
immoral illustrations, nor even for errant trade unionists. We have fought,
and are fighting Communism, harder than any other secular organization in
Canada. But the measures just summarized raise issues far beyond those they
profess to be dealing with. They burn down all our houses to roast their
particular pigs.

Against measures of this kind which have actually come into force dis-
allowance affords the quickest and most effective, and, if they are intro vires,
the sole, remedy. There can be no doubt that the Fathers of Confederation
meant the power to be used against unjust, oppressive or even unwise legisla-
tion. George Brown said it “secured that no injustice shall be done without
appeal in local legislation”, and his words were received with cries of “Hear,
hear”. Sir Narcisse Belleau said it could and would be used to protect the
rights of Protestants in Quebec. Sir George Cartier said it would undoubtedly
be used to protect the English-speaking population of Quebec against a gerry-
mander. Sir John A. Maecdonald, in his report of June 8, 1868, laid it down
that the Dominion Government, in deciding whether to disallow an Aect, must
consider “whether it be unconstitutional”, and ‘“whether it exceeds the juris-
diction conferred on local Legislatures”; whether it is “altogether illegal or
unconstitutional”, or “illegal or unconstitutional in part”. Both from the report
itself and from Maecdonald’s later practice, it is clear that he sharply dis-
tinguished between “illegal” and ‘“unconstitutional”, using “illegal” to mean
ultra vires, and “unconstitutional” in its British sense, to cover legislation
contrary to the conventions of the Constitution, or, more generally, inequitable
or unjust.

The courts have held that the power may be used against “any law
contrary to reason or to natural justice and equity”, or “to prevent any
practical inconvenience or -mischief arising from the abuse of provincial legis-
lative powers or from hasty or unwise legislation”; that it is “the true check
for the abuse of powers as distinguished from an unlawful exercise of them”.
Constitutional authorities of unquestioned eminence have laid down the same
principle. Todd called disallowance “the only power which can legitimately
be put forth. . .to secure the adoption of sound principles of legislation in the
various provinces”. Dicey said it was “surely intended to be exercised to
prevent the enactment of unjust laws”. Kennedy says it was “inserted in
the British North America Act to cover, in general terms, unjust, confiscatory
or ex post facto legislation, against which there are express safeguards in the
constitution of the United States”.

Practice also supports this view. The Department of Justice says, “The
precedents furnish instances of disallowance on four main grounds”, of which
the first is, “because the. . .Act. . .is an abuse of power and contrary to
sound principles of legislation, as e.g., amounting to spoliation or a violation of
property and vested rights, under contract or otherwise”. Maedonald him-
self disallowed the three Ontario Streams Acts partly because they were
contrary to reason, justice and natural equity, and “it devolves upon this
Government to see” that provincial legislative power “is not exercised in flagrant
violation of private rights and natural justice”. The Manitoba Act 50 Viet.,

61063—3
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c.28 was disallowed partly because it was unusual, extraordinary, contrary
to reason and justice, and manifestly interfered with private rights. Sir
Lomer Gouin, in the famous MacNeil case, disallowed an Act cleanly intra
vires on the grounds, among others, that it was “so extraordinary and so
opposed to prineiples of right and justice, . . .without parallel in the history
of Dominion and Provincial legislation,” “that it clearly fell within the
category of legislation with respeet to which it had been customary to invoke
the powers of disallowance”; and that he was not aware of “any circumstances
whatever, moral, equitable or legal”, which could be pointed to in justifica-
tion of the Act. The Alberta Aets 2 Geo. VI (first session), cc. 7 and 29, were
disallowed partly because they were “unjust” and constituted “the central
part of the scheme of oppression and repudiation”. The Alberta Acts 2 Geo. VI
(first session), c. 28, and 3 Geo. VI, c. 80, were disallowed partly because they
 were part of “the central part of the scheme of oppression and repudiation”
and provided for “wholesale repudiation”. The Alberta Act 5 Geo. VI. ¢. 41,
was disallowed partly because 1t was “part and parcel of the unconstitutional
scheme of debt repudiation”,” and enabled “the executive, contrary to consti-
tutional principles, to deny access to the courts”. (Chapter 62 of the same
session was disallowed partly because it appeared to be “part and parcel of a
scheme of debt repudiation and oppression of long term ecreditors”. (The
references are given in E. A. Forsey, “The Prince Edward Island Trade Union
Act, 1948”, in 26 Canadian Bar Review, No. 8, October 1948, pp. 1168-70.)

It is true that in all these cases the constitutional rights involved were rights
of property or connected with property. But we hope it will not be contended
that the Dominion should disallow Acts that injure property rights but not Aects
that totally deny fundamental constitutional liberties of the subject.

May I refer in passing to the statement made by Senator Gouin a few
minutes ago, about the prevalence of disallowance in the early days of confedera-
tion. It is interesting to note the fact that the government with the second
highest record of disallowance per year was that of Sir Wilfrid Laurier, which
disallowed thirty provinecial acts in fifteen years. The only higher record was
that of the Mackenzie government (1872-1878). It is usually considered that
the Conservative governments were prone to disallow provincial acts and the
Liberal government were not. A careful examination of the record shows that
that conclusion is not altogether correct.

But is disallowance always an adequate remedy? If the Dominion always
acted as fast as it did in disallowing the three Alberta Aects of 1937, it might be.
On that .occasion, assent was given August 6th, authentic copies reached the
Governor-General on August 10th, and disallowance took place on August 17th.
But such celerity is extremely rare, if not unparalleled. Under his instruetions
the Lieutenant-Governor is required to forward authentic copies of all Acts
within ten days after assent. But in 1938, though the Lieutenant-Governor of
Quebec assented to the Padlock Act on March 31st, it reached Ottawa only on
July 8th. But even if the Lieutenant-Governor and the Post Office both do their
duty, disallowance will ordinarily be a slow process. The Dominion govern-
ment ordinarily, and properly, will not act until petitioned, and until the pro-
vineial government has had a chance to reply to the objections and to consider
Dominion suggestions for amendment or repeal. All this will usually take some
time; it may, legally, take a year from the date the Act reaches Ottawa. Mean-
while, the damage wrought by the legislation may be irreparable.

Against this, the only remedy would appear to be the Dominion’s power to
instruet a Lieutenant-Governor to reserve bills for the Governor-General’s
pleasure. The British North America Act, section 90, gives the Lieutenant-
Governor power to reserve and bill “according to his diseretion but subject to
the provisions of this Act and to His Excellency’s Instructions”. Neither the
* Act nor the Instructions place any limitations on the “diseretion”. But orthodox
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constitutional doctrine, laid down by Maecdonald in 1873 and 1882 and re-
affirmed by Mr. King in 1924, says that the Lieutenant-Governor should never
reserve except in his capacity as a Dominion officer and, even then, exeept “in
a case of extreme necessity”, only on instructions from the Governor General.

The power is, as the Department of Justice remarked in 1938, “a statutory
power in full vigour, and it cannot be said to have become inoperative through
non-user. For even if it were the case (and it is mot . . . .) that this power
had never been exercised, or had been infrequently exercised, .. .. the
continued legal existence of the power and the legal right of the responsible
authorities, in the exercise of a sound diseretion, to exercise it would be wholly
unaffected by that fact.”

There have been sixty-nine cases of reservation (as against one hundred
and twelve disallowances), twelve since 1896, and five in the last thirty years.
But in most, if not all, cases, and notably in the last three, the 1937 Alberta
bills, the Lieutenant-Governor seems to have ignored orthodox doectrine and
reserved without any instructions. This is certainly improper and undesirable,
for the reasons Maedonald and Mr. King gave. But it would be perfectly
proper for the Dominion Government to instruct Lieutenant-Governors to reserve:
any bills that the Governor in Council has prima facie evidence to believe would
seriously abridge the fundamental rights of the citizen. Just as it is possible
to secure a temporary injunction, to prevent irreparable damage by a person or
corporation, so it should be possible to secure from the Dominion Government
an instruction to reserve, to prevent irreparable damage by a provincial legis-
lature. The Canadian Congress of Labour actually invoked this power in the
case of the Prince Edward Island Trade Union Act of 1948, but without success. -

This may appear a large invasion of provincial autonomy. Actually, it
would not be. The whole history of disallowance, especially in recent years,
is proof that no Dominion Government would dare use such a power except in
cases of the clearest and most pressing necessity. Besides, reservation on such
instructions would not kill the bill. It would simply ensure that it should not
go into effect until the provincial Government had shown that it did not seriously
abridge fundamental rights. Disallowance of such legislation is good; but
prevention would be better.

The use of extraordinary remedies like disallowance and reservation would
be less necessary if the Dominion’s legislative powers were what the Fathers
of ‘Confederation intended them to be, or if we had a Bill of Rights on the
American pattern. The Fathers thought even their much more centralized
federalism needed the powers of reservation and disallowance. But now we
are in danger of breaking up into what one of Mr. Duplessis’ supporters has
called “a free association of sovereign provinces.” Now some provinces are
claiming a quasi-Dominion status as “autonomous communities, in no way
subordinate to the Dominion, though united by a common allegiance to the Crown,
and freely associated in the Canadian Commonwealth of Nations.” If the
powers of reservation and disallowance were necessary in 1867, how much more
now! The Fathers, as Sir Lyman Duff has said, “deliberately rejected the
American system of constitutional limitations. So far as provineial legislation
is concerned they adopted the safeguard of investing the Governor in Council
with a power of disallowance.” But there is no safeguard unless the power is
used. (The references may be found in E. A. Forsey, “The Prince Edward

Island Trade Union Act, 1948, pp. 1179-81.)

There is one other matter which we feel obliged to bring before this Com-
mittee, though we do not suggest that it should necessarily form part of a Bill
of Rights. On the other hand, a Dominion Act on the subject could apply only
to the Yukon and the Northwest Territories. None the less, the matter 1s
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of such importance to us that we believe it should have the Committee’s
careful consideration. It is the question of the use of injunctions in labour
disputes.

In the draft National Labour Code which we submitted to the House of
Commons Committee on Industrial Relations in 1948, we included this section:
“Notwithstanding anything contained in any other Act, no application for
mandamus or injunction may be made to any Court in the Yukon or Northwest
Territories in connection with any dispute or difference between an employer
or employers and his or their employees except by or with the consent of the
Board, evidenced by a certificate, signed by or on behalf of the Chairman of
the Board.” In the previous year, one of our largest affiliates, the Canadian
Brotherhood of Railway Employees and Other Transport Workers, had sub-
mitted to the same Committee a reasoned statement protesting against “the
indiseriminate and irresponsible use of the injunction process, particularly the
ex parte interim injunction,” which, it said, “is coming to be used with increas-
ing frequency.” It suggested that the Dominion Government might use its
influence with the provincial Governments to induce them to pass legislation
along the lines of the section we later included in our draft National Labour
Code. The Brotherhood’s argument was as follows:

“The injunction procedure comes into operation usually at a critical period
of employer-employee relations. Generally speaking, the injunctive procedure
is exercised by an employer in the event of picketing activities by his employees
in the course of a strike. The Labour Relations Board and the Department
of Labour in each province administers the relationships between employers
and their employees up to the moment where a strike is called. Very often,
in fact almost invariably, the Department of Labour carries on its attemps to
settle a strike after a strike is called. The courts do not figure in the picture
at any stage of the proceedings. To bring the courts into the picture at the
most critical stage of the proceedings is clearly unreasonable and unrealistic. |

Courts of law are not familiar with industrial relations. The injunctive
process is highly obnoxious to organized labour and its indiscriminate use is
certainly not conducive to industrial tranquility.

It is conceivable that the injunctive process could be used by an unscru-
pulous employer to frustrate or to negative existing laws respecting labour
relations. For instance, the Labour Relations Board may certify a union as
bargaining agent contrary to the wishes of an employer; after obtaining certifi-
cation, a union may enter into negotiations for a collective agreement; the
employer may refuse to negotiate or may not find it propicious to agree to a
collective agreement; a conciliation board may be appointed which may recom-
mend in favour of the union; the employer may disregard the Conciliation
Board’s recommendation leaving the union no choice but to strike. The union
may then strike only to find itself frustrated by an injunction.

It is suggested, therefore, that the injunctive process should not be permitted
to be used unless there is real justification for exercising it in order to restrain
violence, real or apprehended, ete. By requiring an employer to obtain approval
of the Labour Relations Board, the courts are not being deprived of any jurisdic-
tion. It is merely a means of ensuring an investigation by a board whose
approach to the problem would not be narrow and confined to the specific issue
involved but, rather, would approach the problem from a broad standpoint and
with a full knowledge of all the implications involved. Such a procedure would
particularly avoid the unfair use of the interim injunction. At the present time,
an employer, even though he may not have a good case, may gain his immediate
ends by breaking a strike (legally called) by obtaining an ex parte interim
- injunction even though the courts may subsequently refuse to make the injunc-
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tion permanent. It will be realized that this is not an unreasonable procedure
when it is recalled that employees must apply under P.C. 1003, to the board for
permission to prosecute an employer.”

Immediately afterwards, the following exchanges took place between mem-
bers of the Committee and Mr. Maurice Wright, counsel for the Brotherhood:

“Mr. WricHT: - When an application is made ex parte to the superior court
judge for an injunction proceeding the only evidence which as a rule is sub-
mitted to the judge in chambers is an affidavit on behalf of the plaintiff in the
action. The judge, if he is satisfied that the affidavit indicates a prima facie
case, will grant an interim injunction and the writ can be returnable within seven
days. As suggested in the Brotherhood’s brief, by the time the seven days may
have elapsed, the strike, called for possibly a very good reason, might have been
ended, principally because the interim injunction was obtained without notice
to the other side—in this case the union—was obtained before the crucial stage
of the strike. On the application to make the injunction permanent the applica-
tion may be thrown out, but the harm has been done and the strike has been
broken; and that is the argument.

Mr. MerritT: But the affidavit would have to show the facts which con-
stitute a prima facte breach of the law.

Mr. Mosuer: In the opinion of the employer only.

Mr. WrigHT: I am saying this, that in actual practice—I speak from my
own experience and that of other solicitors—it is not difficult to obtain an interim
injunction from a judge in chambers. The presumption is made by the judge,
and properly so, that there is a good prima facie case in favour of making an
interim injunction. The court only goes into the issues broadly on the applica-
tion to have the interim injunction made permanent.

Mr. Timmins: Supposing there was illegal picketing and the affidavit dis-
closes that there was illegal picketing, there is nothing wrong about a judge
granting an interim injunction on the basis of the material brought before the
judge. After all, there are more than two sides to this matter—there is the
public.

Mr. WricaT: I agree, sir, and I am not suggesting for a moment that there
are not cases in which the injunction procedure would be capable of being used
and properly so; but I do say—and if you refer to the brief that refers to cases
where an unscrupulous employer—and unfortunately there are such—can use
the device of the interim injunction to defeat a trade union’s activities at the
crucial stage of the proceedings.

Mr. TimMmins: Just explain first of all whether you are talking about
injunctions in Canada or injunctions that have been granted 31 the United
States? What do you mean by the crucial point in a strike?

Mr. WricaT: I am referring only to Canadian experience. What I mean
when I refer to the crucial stage of a strike is simply this, and we did give an
illustration: a trade union may apply to the Labour Relations Board for
certification; it may satisfy the Labour Relations Board that they enjoy the
majority membership of the employees in a unit and they obtain certification.
They enter into negotiations. They enter into negotiations with the employer.
The employer may disagree with the trade union and refuse to sign the collective
agreement that is submitted. The parties then apply for a conciliation officer.
The conciliation officer may recommend to the minister that he is unable to
effect a settlement and may recommend the appointment of a conciliation board.
The conciliation board may be appointed—this may be hypothetical, but it is
quite possible—this is legislation that the committee is considering at the present
time—the conciliation board may meet and either by way of a majority decision
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or a unanimous decision may recommend in favour of the employees. The
employer may still be adamant in his stand and may still refuse to meet the
terms of the union, and then in complete frustration the trade union, having no
alternative, may see fit to call a strike, a legal strike within the meaning of
P.C. 1003 and Bill 338. At precisely the moment when the trade union seeks
to call a strike the employer may walk down to a judge in chambers and on the
affidavit only of a general manager of the plant may obtain an interim injunc-
tion for a period of, sdy, seven days. Trade union funds are not limitless as
some people will believe, and it is precisely within the period of seven days that
the entire conciliation machinery may be defeated and the employees may not
be able to hold out.

Mr. Megrrrrr: This seems to suggest that there is a weakness in the law
generally. That is what happened in a case that did not involve industrial
relations. Now, just carrying your hypothetical case one step further than you
did, tell me what kind of affidavit you would visualize a general manager
swearing to support the injunction? What fact would it allege which would
be a breach of the law in the case you have suggested?

Mr. WricHT: He would allege, generally speaking, that the employees are
watching and besetting his premises and guilty of unlawful picketing and as
the result of illegal or unlawful activities property damage has occurred or
something like that. Those are the allegations.

Mr. MergitT: Those allegations are allegations of faet, and if those facts
had no foundation then the person who swore the affidavit would be liable to
prosecution for perjury; is not that the case?

Mr. WricaT: Technically, yes he would.

Mr. Megrrrr: More than technically; in fact.

Mr. WricaT: Yes, in law he would be.

The Vier-CHAmRMAN: As a matter of fact, Mr. Merritt, what he does is:
he says that in his opinion there is illegal picketing.

Mr. Mgsrrirr: Mr. Chairman, you are interrupting; because I am rather
interested in this question which seems to me to strike generally at the whole
administration of our law—not only on the question of industrial relations. The
witness did not say he suggests generally there is illegal picketing; what he said
constituted facts.

The Vice-CmamrMAN: I am giving the committee the benefit of some
experience in connection, perhaps, with the injunction that was obtained here
by the Ottawa Car Company just recently. I know what the affidavit contained.
I think the committee would be interested, although the matter is one purely
in the provincial jurisdiction and is under the Judicature Act. There is nothing
we can do about it. The allegation there was one of alleging—I do not say there
was not actual illegal picketing, but it Wwas not proved—but in alleging that he
was able to obtain an interim injunction.

M;‘. MEerrrrT: The man who swore that affidavit took the risk that if his
allegation was found to be baseless he would be liable to be prosecuted for
perjury.

The Vice-Crarmax: No, I do not think so.

- Mr. Maysank: The affidavit can be made in such a way that even if there
is proven grounds there is no danger of perjury. It may be completely disproven
but there is not much chance of perjury being charged.

Mr. TrmmiNs: Just to keep the record straight, we ought to put on record
the fact that with respect of any injunction there has to be a bond put up by
. the person who obtains the injunction to be responsible for loss and damage.

You cannot get an interim injunction without putting up a bond.
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The Vice-CuHAIRMAN: Yes, under certain conditions when damage is likely
to ensue; but in these matters the judges are in the habit of giving injunctions
without bond.

Mr. Timmins: Now, my second point is: if an interim injunction is given
there is no question about it that the person against whom the injunection is
given has got the right to arrange for an early appointment and have the matter
disposed of forthwith. Thirdly, I do not believe that in Canada we have had an
injunction granted which went to the root of defeating a strike or anything like
that—nothing as bad as that I have ever heard of.

The Vice-Cuarman: That is a matter of opinion. For the first time in this
committee I must disagree with you on two cases that I think I know something
of where that at least was the intention of the injunction; and in one case I think
it rather worked out as they intended it should work out. But that is not a
common parctice and it has not become common practice, but it has been more
in use in the last three months or six months than I have seen it in the last
six years.”

In the fall of 1947, the province of New Brunswick provided a glaring
example of precisely the kind of abuse against which we are asking protection. On
November 5 of that year, the employees of the Irving Oil Company began an
admittedly legal strike. What followed is set forth in the brief which we
subsequently presented to the New Brunswick Government in support of a
request for remedial legislation:

“The employees attended about the company’s place of business for the
sole purpose of communicating information to the public that a strike was in
progress. The picketing was peaceful and of a most conservative type. Not-
withstanding the fact that the second and third days of the strike were Saturday
and Sunday, on Monday the company’s solicitor appeared in Chambers of a
Judge of the Supreme Court, Chancery Division, armed with no less than seven
affidavits, all but two of which were completed and sworn on Saturday, in lan-
guage which was almost identical to the word. The affidavits avoided reference
to any acts of violence; in fact, almost without exception, they indicated no
cause of action whatever. The only evidence against one of the Defendants,
Henry Harm, was that he was an organizer of the Canadian Congress of Labour!
They referred to picketing by certain employees, though picketing, i.e., peace-
ful picketing, has been held by our courts to be lawful. Nevertheless, they all
concluded ‘that I had been advised by the solicitors for the above named
Plaintiff and verily believe that the beforementioned picketing is illegal by
reason of Section 501 of The Criminal Code of Canada and also that such pick-
eting constitutes a private nuisance in respect of the company’s real estate and
plant.” On the strength of these affidavits, the learned Judge issued an interim
injunction which restrained all and sundry connected with the employees or the
union from ‘besetting, watching, obstructing access to or from... the plant of
Irving Oil Company Limited.” Further, this order, which was described as an
‘interim’ injunction order, was given not for two, three or four days, but for an
‘interim’ period of thirty days!

“Unfortunately, neither the employees nor the union were fully and properly
apprised of their legal rights. Had they l_lad) the benefit of proper advice, they
would have continued their peaceful picketing, which would not have violated the
Judge’s order, and this entire matter could have been tested in the courts.
However, they were loath to do anything which might be construed as an
affront to judicial authority and they promptly ceased picketing. This was
precisely what the company wanted. How could these men o’f meagre means
hold out for thirty days and then, in addltl‘On, wailt for the trial of the action
and at the same time conduct an effective strike? Of course, this was impossible.
Thus the interim injunction forced them to discontinue their strike and to



102 SPECIAL COMMITTEE

accept any and all conditions imposed by the company. It is difficult to refrain
from forceful language in describing the interim injunction and its implications.
It is our considered opinion that no better example could be found of ‘govern-
ment by injunction.” .

Our submission to the New Brunswick Government proceeded:

“ . the bona fides of the applicant are of the highest importance in dealing with
an ex parte application for injunction; and the bona fides of the applicant are
best judged by his own conduct. How could the learned Judge know about the
company’s conduct? Obviously, he could not know anything about it. There
was a government body which was quite familiar with the tortuous history of
the negotiations and with the company’s attitude throughout. This was the
Labour Relations Board. This Board was thoroughly familiar with the complete
case history. They had certified the union; they had appointed the Conciliation
Officer; they had appointed the Conciliation Board. Yet no effort was made
to draw upon the knowledge of this Board. It is submitted that it is illogical
to have such a tribunal in existence only to disregard it or by-pass it at the
most crucial stage of a labour dispute.”

We are not suggesting that all use of injunctions in labour disputes is
improper. It appears to us there are occasions—we think, rare occasions, perhaps
hypothetical occasions—which may arise where there may be good reasons for
issuing an injunction, to prevent irreparable damage to property.

We asked the New Brunswick Government for two enactments:

1. “Notwithstanding anything contained in any other Act, no application for
mandamus or injunction may be made to a court in connection with any dispute
or difference between an employer or employers and his or their employees,
except by or with the consent of The Labour Relations Board, evidenced by a
certificate signed by or on behalf of the Chairman of the Board.

2. (1) In this section ‘labour dispute’ shall mean any dispute or difference
between an employer and one or more employees as to matters or things affecting
or relating to-work done or to be done by such employee or employees or as to
the privileges, rights, duties, or condition of employment of such employee or
employees;

(2) An ex parte interim injunction to restrain any person from doing any
act in connection with any labour dispute shall not be for a longer period than
two days.”

The second of these is, of course, modelled on section 16A of the Judicature
Act of Ontario, passed in 1942, the only difference being that the Ontario Act
says four days instead of two.

The worst feature of this government by injunction as applied to labour
disputes is this ex parte labour injunction, where people just appear and present
two or three affidavits which allege nothing of any particular importance, and
get an injunction almost for the asking. That is substantially the case here, in
one particular case to which we refer. An injunction may last, as in that case,
for thirty days, which is quite long enough to break any strike, regardless of
the merits or demerits of the case in dispute.

We submit that legislation of this kind is essential if “government by
injunction” in the hands of the judiciary is not to frustrate the purposes of the
. Labour Relations Acts passed by Parliament and the provineial Legislatures.

We shall be pleased to furnish the Committee with copies of our complete
argument on the subject if desired, and with any other information or explan-
ations we can give. ;

The work of this Committee is, in our opinion, of the highest importance, to
Labour and to all Canadian citizens. Indeed, it seems to us so urgent that we
feel the Committee should seriously consider devoting much more time to it
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than seems likely to be available during the present session. We feel also that
if the Committee could arrange to hold hearings in various parts of the country
it would secure invaluable evidence both of the necessity for a Bill of Rights
and other protection of fundamental rights and freedoms, and of the wide-
spread and growing public opinion in favour of such action. Much of this
evidence will never be presented here. The people who would like to give it
cannot afford the time or money to make the long journey to Ottawa. But we
think they ought to be heard. ,

The work this Committee has undertaken is vital not only to our material,
moral and spiritual welfare but to our very existence as a free society. The
fundamental rights and freedoms the Committee is considering are the very
essence of democracy. Unless we can preserve and extend them, we cannot hope
to survive in the struggle with totalitarianism, nor shall we deserve to survive.

The CuHAmMAN: Thank you sir. If I had any idea that you were
preparing a document of that magnitude, some arrangement would have been
made, I can assure you, that you would not have been hurried in this way.

Dr. Forsey: I am afraid the committee, rather than ourselves, have suf-
fered. I have no doubt that you and the other senators will have time and
inclination to read this yourselves.

The CuarrMAN: We will do that; and not only so, but it will appear in the
records of our committee in evtenso,—not just the part you have read, but the
whole of it will be printed, and it will be read and considered. At the same time
I regret that you have had to hurry through it in that way. It is a monumental
document, it is almost a book; and it is very comprehensive; it is a splendid
thing. We are grateful to you and indebted to you for it.

Are there any further comments that you would like to make? There are
two delegations to follow. :

Dr. Forsey: None that I have, sir. I do not know if Mr. McGuire or Mr.
Williams have anything to say.

Mr. McGuire: No.

Mr. Wirniams: No.

The CuamrMAN: Are there any questions that the committee would flike
to ask?

Hon. Mr. Davip: I think, in the remarks the speaker made concerning the
obtaining of interim injunctions, his words went a little further than his thoughts.
There is an innuendo there that judges would grant very easily an injunction
on a mere pretext, or without pretext whatever, if I understood you well.

Dr. Forsey: Well, senator, we had in mind a particular case in the province
of New Brunswick where, as it happens, the judge who granted the interim
injunction is a relative of mine, and a gentleman for whom I have the very
highest respect and regard, but he did grant the injunction on what we thought
were very flimsy grounds.

Hon. Mr. Davip: I think you might be prejudiced, because I feel our
judges are very fair and respectful of the law and would not grant an injunction
without having most serious reasons.

Dr. Forsey: Well, in this case the judge, who is a very distinguished judicial
figure, appeared to us to have granted this injunction on extremely slight grounds.
While we quite agree with your comments on the judiciary generally, nevertheless
we would say that our experience has been that in a good many instances our
judges have not been thoroughly familiar with labour relations questions, and
one of our proposals here is that an injunction should be granted only by or
with the consent of the Labour Relations Board, and that no application for
mandamus or injunction may be made to a court in connection with any dispute
or difference between an employer or employers and his or their employees,
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except by or with the consent of the Labour Relations Board, evidenced by a
certificate signed by or on behalf of the chairman of the Board.

Hon. Mr. Davip: You cannot insist upon that. You would be limiting the
right of the citizen to apply to the courts. ;

Dr. Forsey: We have set forth our reasons in this document and are
prepared to set forth additional reasons in more detail. I admit that it appears
to be a drastic innovation.

Hon. Mr. Davip: You are speaking of freedom and rights and you are
limiting the law.

Hon. Mr. Bamp: Yes, it is ridiculous.

Dr. Forsey: We feel for reasons we have set forth here briefly and can set
forth at greater length that the interests of the good order and good govern-
ment of society require that there should be this limitation, so that the Labour
Relations Board, which is thoroughly familiar with the whole history of any
particular case, can say, “Yes, this is a proper application”.

Hon. Mr. Kinuey: What was the specific injunction the judge granted to
which you have referred?

Dr. Forsey: The picketing of a certain plant which had been struck there.
In the opinion of our council it is highly probable that the injunction would
have been overthrown had court proceedings taken place upon it, but by the time
it was possible to do that the strike was over.

' Hon. Mr. Davip: What kind of plant was it?

Dr. Forsey: It was the Irving Oil Company Limited plant, if I remember
correctly.

Hon. Mr. Davip: What year?

Dr. Forsey: In November, 1947.

Hon. Mr. KiNnLey: And the injunction was that the picket was prohibiting
the—

Hon. Mr. Davip: Illegally prohibiting.

Hon. Mr. KinLey: —the employers from entering their offices at the plant.
I think that was it, was it not?

Dr. Forsey: Yes, that was it. The relative point appears mainly on page
31 of our brief.

" Hon. Mr. Kivuey: The matter of picketing is going to be a very promineant
feature in the Bill of Rights.

Dr. Forsey: This was a case of entirely peaceful picketing which was
entirely within the law.

Hon. Mr. Bamrp: Why do you term it as peaceful? Why do you want
picketing if it has to be peaceful?

Dr. Forspy: May I just go over this again:

The employees attended about the company’s place of business for the
sole purpose of communicating information to the public that a strike
was in progress. The picketing was peaceful and of a most conservative
type. Notwithstanding the fact that the second and third days of the
strike were Saturday and Sunday, on Monday the company’s solicitor
appeared in Chambers of a Judge of the Supreme Court, Chancery
Division, armed with no less than seven affidavits, all but two of which
were completed and sworn on Saturday, in language which was almost
identical to the word. The affidavits avoided reference to any acts of
violence; in fact, almost without exeeption, they indicated no cause of
action whatever. The only evidence against one of the Defendants, Henry
Harm, was that he was an organizer of the Canadian Congress of Labour!
They referred to picketing by certain employees, though picketing, i.e.,
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peaceful picketing, has been held by our courts to be lawful. Nevertheless,
they all concluded that ‘I have been advised by the solicitors for the
above named Plaintiff and verily believe that the beforementioned pick-
eting is illegal by reason of Section 501 of The Criminal Code of Canada
and also that such picketing constitutes a private nuisance in respect of
the company’s real estate and plant.” On the strength of these affidavits,
the learned Judge issued an interim injunction which restrained all and
sundry connected with the employees or the. union from ‘besetting,
watching, obstructing aecess to or from... the plant of Irving Oil Com-
pany Limited.” Further, this order, which was described as an ‘interim’
injunction order, was given not for two, three or four days, but for an
‘interim’ period of thirty days!

Unfortunately, neither the employees nor the union were fully and
properly apprised of their legal rights. Had they had the benefit of proper
advice, they would have continued their peaceful picketing, which would
not, have violated the Judge’s order, and this entire matter could have been
tested in the courts. However, they were loath to do anything which
might be construed as an affront to judicial authority and they promptly
ceased picketing. This was precisely what the company wanted. How
could these men of meagre means hold out for thirty days and then, in
addition, wait for the trial of the action and at the same time conduct an
effective strike? Of course, this was impossible. Thus the interim
injunction forced them to discontinue their strike and to accept any and
all eonditions imposed by the company. It is difficult to refrain from
forceful language in describing the interim injuneétion and its implications.
It is our considered opinion that no better example could be found of
“government by injunction.”

And then our Council proceeds to deseribe what we think ought to be
done about it. That, I admit, is a very brief account of the proeeedings. We
are quite prepared to furnish a more elaborate one if necessary, and I might
add also that I am in the unhappy position of dealing with it in the presence
of members of the legal profession. I am only a mere layman.

Hon. Mr. Gouin: Mr, Chairman, this is largely a question of common
sense. I have never heard in the provinece of Quebec of an injunction being
granted ex parte. While away back in 1919 I presented a thesis on the right to
organize and the right tostrike, and I still stand by those prineiples, there is
one thing of course which must be made quite clear. We cannot possibly revise
here the code of ecivil procedure of New Brunswick or Quebec, but we would
be in a position to consider the suggestions which have been made concerning
the Yukon and the Northwest Territories. I for one would be glad if we were
able to make sure that a system were adopted which would satisfy all the leaders
of the trade unions and rank and file, and that would prove to be of justice and
fair play to everybody in Canada. That must be very clearly understood by
everyone. I fully understand that these are difﬁcul_t questions. The fact that
it is partly within federal jurisdiction and partly within provineial jurisdiction
makes it that muech more difficult. I may be wrong but personally I do not
believe in a disallowance. I would prefer a thousand times more that we should
have a code and that it would be the courts of the land which would apply the
rules which are set forth concerning disagreements and everything else. Other-
wise there is always the possibility of a purely political conflict arising between
certain parties. The courts are absolutely above partisanship, and I believe the
guarantee of justice is much more adequately made secure in that way. I would
regard disallowance only as a safety valve in extreme cases. T believe in law.

The CuarMAN: Gentlemen, we must go on, much as I regret not being
able to spend more time on this brief of the Canadian Congress of Labour. I may
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say to you, Dr. Forsey, that had I known you were preparing such a brief, we
would have made arrangements to allow you more time. However, we have
the brief now and I can assure you that we shall read it—at least, I know that
I shall.

Now, gentlemen, our next brief is from the League for Democratic Rights,
and the delegation presenting the brief is headed by Mrs. Margaret Spaulding, of
Toronto. Among the delegation are Mrs. Mae Birchard, member of the
League’s National Executive; Mr. Thomas Roberts, Secretary; Mr. Dewar
Ferguson, of the Canadian Seamen’s Union and Mr. Michael Korol, of the
United Ukrainian Canadians.

Hon. Mr. Davip: Mr. Chairman, may I ask who are the members of the
board?

The CuamrMan: I have not that information. I have already given the
names of the delegates.

Hon. Mr. Davip: I should like to know who are the members of the board.

The CuamrmaN: We shall have to ask the witness that. I will now call upon
Mrs. Spaulding.

Mrs. MarGarReET SPAULDING: Mr. Chairman, if you will remember, I tele-
phoned you two days ago because over this last week-end the Civil Rights Union,
the Civil Liberties Union of Montreal and the Timmins Labor Defence Com-
mittee called a national conference. It is at the request of the conference that
this brief is now being presented on behalf of all three organizations. The
brief was prepared in the first place by the Civil Rights Union, of Toronto, and is
now endorsed by the other organizations and by the delegates who attended
that conference. It was because I hoped to have the complete figures as to
the numbers of people represented at the conference—there were 152 delegates—
that I had asked for a postponement, because I expected that this committee
would be interested in that question. We would be very glad indeed, Mr. Chair-
man, if you wish it, to send you the figures as to the whole representation, as
soon as our Credentials Committee has completed its report.

The CuamrMAN: Thank you.
Mrs. SpavrpinG: I will now proceed to read the brief:

Dear Mr. Chairman and Members of the Committee:

We are pleased to appear before your Committee and take this opportunity
of expressing our thanks for this privilege. The appointment of this special
committee “to consider and report on the subject of human rights and funda-
mental freedoms, what they are and how they may be protected and preserved,
and what action, if any, can or should be taken to assure such rights to all
persons in Canada” is a matter of the greatest importance to all Canadians, and
gour deliberations and conclusions will have a profound influence on Canada’s

istory.

Canada is at the crossroads. The countries of the world, including Canada
are now debating the Declaration of Human Rights, in preparation for the dis-
cussions on the Covenant of Human Rights. Assistant Secretary General Henri
Laugier, the United Nations Chief of Social Affairs, speaking at Lake Success
on April 13th, 1950 said that unless we are alert, the Covenant will become
“limited, weak, mild and a disaster . . . a narrow and feeble Covenant”. He
describes the Declaration of Human Rights as “powerful and far-reaching”, and
it is because we agree whole-heartedly with this statement, and because we feel
that the rights as set forth in the Declaration should be guaranteed and enforced
as law for very Canadian that we have come before_you today. A Canadian Bill
of Rights is sorely needed. We believe that the overwhelming majority of
Canadians are of like opinion, and will support you strongly if you recommend
‘such a Bill.
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To prove the need for a Bill of Rights we would like to draw specific
instances to your attention.

(A) The Padlock Act of Quebec is a glaring example of the infringement
of the human rights and fundamental freedoms set out in many of the articles
to which you are giving consideration. It contradicts the right of security of
person (Article 1) ; the right of equality before the law, and the right to protec-
tion of the law without discrimination (Article 5) ; the right to a fair and public
hearing by an independent and impartial tribunal (Article 9); the right to
protection of the law against arbitrary interference with privacy, family, home
or correspondence, and against attacks upon honour and reputation (Article 11);
the right to own property alone as well as in association with others, and this
article carries the added provision that no one shall arbitrarily be deprived of
his property (Article 14); and the rights of freedom of thought, conscience, and
religion; of opinion and expression; of peaceful assembly and association
(Articles 15, 16, and 17). The Padlock Act has been on the statute books of the
Province of Quebec for more than ten years. During this time it has been widely
criticized as an invasion of Federal jurisdiction, as an unconstitutional act, as
an infringement of basic rights, and yet continues to be used. In the latest appli-
cation of the Padlock Act, on Friday, January 27, 1950, the Montreal Centre of
the United Jewish Peoples Order, a cultural and fraternal organization was
padlocked. The United Jewish Peoples Order have no recourse to law. Their
right to carry on as an organization has not been taken away from them, but
they have been evicted and deprived of their property. This Act has also been
used against the Association of United Ukrainian Canadians in Montreal, and
against other organizations and individuals. A Bill of Rights would make provin-
cial legislation of this kind impossible.

Hon. Mr. Davip: Excuse me, Madam, may I interrupt you to ask you a
question?

Mrs. Spavrping: Certainly.

Hon. Mr. Davip: Do you know the facts as to the Montreal Centre of the
United Jewish Peoples Order? I should like to have the facts, if you have them.

Mrs. SpaurpinG: The Montreal Centre of the United Jewish Peoples Order
is the Montreal Branch of a national organization. They carry on there a pro-
gram that is cultural and educational. They also have a fraternal organization;
that is, there is a type of insurance that is used there. I think the United Jewish
Peoples Order has been in existence for some twenty-five years, in different forms,
though perhaps not always under that name.

Hon. Mr. Davip: Was there not a large quantity of communistic literature
you have mentioned, a school where some fifteen or sixteen young men were
receiving lessons in communism?

Mrs. SpavrpinGg: There is a school, sir, but not a school of communism.

Hon. Mr. Davip: Was there not a large quantity of communistic literature
seized at the centre at that time?

Mrs. SpavrpiNGg: 1 do not think any statement has been made as to the
literature that was seized. I know that typewriters and lists of members were
taken away. I know that the library was taken, but, you see, there has been
no court action in regard to it and so there has been no redress.

Hon. Mr. Davip: Mind you, I am not prejudiced about it at all, and the
reason I am asking you these questions is that I have seen in the newspapers
some reports that in a school at this centre some fifteen or sixteen young men
were being taught the principles of communism, and that a good deal of com-
munistic literature was seized there, or nearby.

Mrs. SpauLpiNGg: No, sir.
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Hon. Mr. Davip: I am sorry to have interrupted you then.

The CHAIRMAN: The real point that the witness is making is that there was
no trial.

Mrs. SpaurpiNg: There was no trial, and no opportunity whatever for just
such questions as the honourable senator has asked.

(B) There are many instances which may be cited of the infringements
of the right to equal protection before the law (Article 5); the right to freedom
of peaceful assembly (Article 17) ; the right to freedom of expression and opinion
(Article 16).

1. In December, 1949, the Ukrainian Labour Temple in Winnipeg was
attacked, but the hearing that took place as a result was a closed hearing, and
the rioters went unpunished.

2. In December, 1949, a membership meeting of the Ukrainian Labour
Temple in Timmins was broken into by an organized group, resulting in injury,
violence, property damage; and in February, 1950, the case against the attackers
was dismissed by the court. Had the constables present done their duty and
dispersed the mob, or even remained at the scene, the riot would not have
occurred.

In both these cases Canadians were not given that protection before the
law that they have the right to expect.

(C) The right to freedom of thought, conscience, and religion (Article 15),
is not protected at present in Canada.

There are innumerable instances of kidnapping, persecution, and attacks
in Quebec cities and towns of the members of the religious group, Jehovah’s
Witnesses.

And on April 12th, 1950, a small group of people belonging to a Protestant
sect known as the Christain Brethren were attacked by about two thousand
people in their church in Shawinigan Falls, Quebec, and were not given
protection by the officers of the law.

(D) The right to freedom of opinion and expression (Article 16) 1is
particularly important if we are to have academic freedom in Canada.

In May, 1949, the head of the Bio-Chemistry Department of University
of Alberta was arbitrarily discharged for alleged “radical” political views.
In order to find employment for his considerable talents, ability and training,
Dr. Hunter had to leave Canada.

In February, 1950, the President of the Alliance of French-speaking
Catholic Teachers of Montreal, Mr. Leo Guindon, was discharged, presumably
for the same reason.

Hon. Mr. Davip: Just to keep the record straight, Mr. Guindon was not
discharged. I say that Mr. Guindon was right in his attitude, and he was
not dismissed on account of radical political views.

Mrs. SpauLpinNG: Thank you.

The establishment of academic freedom and freedom of expression and
thought would do mueh to restore Canada to her former position as one
of the leading countries in the world in education.

In Montreal recently, the Reverend Glen Partridge’s contract with the
Montreal Protestant School Board was terminated because he protested against
Padlocking of the Cultural Centre of the United Jewish Peoples Order.

Hon. Mr. Gouin: Mr. Chairman, I would like to know what is the reason
given by the organization which we now have before us for the statements
" made on the previous page, page two, that the United Jewish Peoples Order
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have no recourse to law. Under the Padlock Act there is the possibility of
applying to the eourt. I am not now discussing the merits of the case, but at
least there is that possibility; though a building has been padlocked one can
apply to the court.

Mrs. Spaurping: One of the great difficulties there is that under the
Padlock Act no one quite knows what he is being accused of. They are
accused of communism, with no definition of what communism is. The
honourable senator asked if there was communist literature present. I do not
know whether the possession of literatures makes one a communist; I would
doubt it.

Hon. Mr. Gouin: But the point I am discussing is merely this: you state
that the United Jewish Peoples Order had no recourse to law. I strongly disagree
with that statement, because, whether they could succeed or not with their
petition, if they had a good cause I see no reason in the world why they did not
apply to the Superior Court.

The CrHamrMAN: I am not familiar with that aet, Mr. Senator, because it is
Quebec law. Do I understand that there is an appeal from the Padlock Law.

Mrs. SpavLpiNGg: To the Supreme Court.

The CramrMAN: To the Supreme Court?

Hon. Mr. Gouvin: What we call the Superior Court in the province of Quebec,
which is our court of common law.

The CuaRMAN: On what basis is the appeal? Does the Padlock Law give
the attorney-general the right to padlock any place that he thinks is undesirable?

Mrs. SpauLpING: Yes, :

The CrAmRMAN: And then what ground is there for an appeal? What do you
argue?

Hon. Mr. Gouin: I cannot quote the act exactly, but its pith and substance
is the attorney-general may padlock a place which, in his opinion, is being used
for subversive purposes, then the owner of the place has the right to apply to
show that he was merely exercising his rights, though he may differ politically
from the party in power in Quebec, or any other party.

The CuairMaN: Have any such appeals been made against the act?

Hon. Mr. Davip: T was about to ask Senator Gouin if the man, Ship, had
appealed the Padlock Act.’ :

Hon. Mr. Gouin: Yes.

Hon. Mr. Davip: You are not referring to this case?

Hon. Mr. Gouin: No, because in this case there was no trial and no appeal;
1 think, however, there were a couple of appeals. Of course this reverses com-
pletely the system which is generally followed, namely that we first go to the
court to obtain a judgment, even for extraordinary remedies, which you Mr.
Chairman are familiar with. This, of course, reverses the whole system.

The CuAamrMAN: It reverses the principle.

Hon. Mr. Gouix: But I want the record to remain clear on that point. We
have not yet reached the state of affairs in the province of Quebec when, even
when a padlock has been applied, there is no recourse to the courts. There is
recourse to the courts.

The Cuamrmax: It reverses the whole principle of a person being presumed
innocent until proven guilty.

Hon. Mr. Gouin: There is not what we call denial of action; that is, no

"recourse to the court.

The Cuarman : Will you proceed, Ms. Spaulding?
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Mrs. SpaurpinG: There are other professions as well as teaching, where the
freedom of expression and thought is unprotected in Canada. In the summer of
1949 RCAF veteran Gordon Martin was refused admittance to the bar of the
law courts of British Columbia because the Benchers did not consider a lawyer
had a right to belong to the Labour-Progressive party—one of Canada’s
recognized political parties.

Hon. Mr. Davip: That is not exactly correct. The judge declared that
he could not take the oath of allegiance.

Hon. Mr. KinLEY: Because he was a communist.

Mrs. SpaurpiNGg: No, he was a member of a political party—

Hon. Mr. Davip: He was an admitted communist.

Hon. Mr. Kinuey: That was sustained by the court of appeal only yesterday.

Mr. FercusoN: Does the sustaining of that decision mean that a man can-
not belong to the communist party?

Hon. Mr. Bamp: Is the Labour-Progressive party a communist outfit?

Mrs. SpaurpiNg: They are Labour-Progressive.

Hon. Mr. Davip: The man admitted frankly he was a communist.

Mr. Fercuson: I think the party have made no bones about where they stand.

The CuramrMAN: It has been perfectly well known that the Labour-Progressive
party, headed by Tim Buck, is communistic. I fanecy, though I do not know
the facts, that the Benchers acted as they did because they assumed the
vietim owed his allegiance to Russia rather than to Canada.

Hon. Mr. Davip: Exactly.

The CramrMaN: I do not know that to be the case, but I hope it is, rather
than a disagreement over political views.

Mrs. SpaurpinG: I think that is an extraordinary assumption.

The CuaRMAN: I may be too kind. ;

Mrs. SpavrpinG: If they did assume that, I think that assumption is going
too far.

Hon. Mr. Dooxe: Was it by way of an assumption, or did he admit the fact?

Hon. Mr. Davip: He admitted being a communist, and being a communist
he could not take the oath of allegiance.

Mr. Roserts: It would be the Benchers’ assumption that he could not
take the oath.

Hon. Mr. Bairp: How could he bear allegiance to two countries?

Mr. RoBerTs: Was he willing to take the oath?

Hon. Mr. Bamp: I suppose a communist would take an oath of allegiance
to any country.

Hon. Mr. Davip: It is a well known fact that a communist would take
allegiance to any country, and remain loyal to Russia. If a man is willing
to take the oath of allegiance, are you to believe the man or not?

Hon. Mr. Bamp: If you find him out in other cases, certainly not.

Mr. Ferguson: In the Martin case the man was in the Royal Canadian
Air Force, took the oath of allegiance, and fought well.

Hon. Mr. Kinvey: It does not matter what he was. It is what he is now.

Hon. Mr. Davip: We know that a man took the oath of allegiance not
to be a traitor to England, and got work on a government project, and was
a traitor from the first month he was there.

, Mr. FereusoN: There have been traitors all down the ages in every land.
But in the meantime it is important to have a basic law such as is provided
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here to ensure the fundamental freedoms and the rights of people to belong
to a political party if they so desire. Are you going to make illegal a certain
group who belong to a particular political party, which has a legal status in
this country and whose members have held official offices? If so, you will
have to say that certain members of Parliament or members of some legislatures
should be removed from office.

Hon. Mr. Bamrp: They certainly should be.

Mr. FercusoN: It would apply to members of the Manitoba Legislature
and to others holding municipal offices across the country.

* Hon. Mr. Davip: It may be time to do what Australia has been doing.

Hon. Mr. KinLey: Every union and every other organized body has a code
under which it can remove certain members under certain conditions. After
all, the body which has been referred to is the Bar Association, and that asso-
ciation has said that they will not admit to membership a person who would
destroy the constitution of the country by force. The Bar Society has a
right to bar anybody it likes, has it not?

The Cramrman: Oh, I don’t think so, Senator Kinley.

Hon. Mr. KiNwey: It is really a society which is keeping this man out
of its membership.

The CrAmRMAN: Oh, no, it is much more than that. A Law Society has
certain public rights, and the privilege of representing people in the courts. It
is a public, not a private society. Our difficulty in discussing this matter is
our utter lack of knowledge of what did take place. We are talking more
in terms of systems; I mean, that our subject-matter is more systems than
individual incidents. It may be that the Law Society was all wrong in its findings,
it may be that the court was all wrong in its findings. Do we really attack the
system, of a court to decide that, or of a society to decide it? That is really what
is before us; rather than re-trying this case. If the man did owe his allegiance
to Russia—if he did—probably the Law Society was justified in saying that he
cannot take the prescribed oath. I do not know. All I know is what I have
noticed in the papers.

Hon. Mr. KinLey: What I want to point out is that under the “padlock law”
the argument has been raised that there is no appeal and no chance to get to
the courts for a fair hearing. In this British Columbia case it went through
the courts, including the appeal court; therefore we must assume that the matter
was judicially and fairly dealt with, must we not?

The CuarMAN: Until it is shown conclusively that it was not.

Mr. FergusoN: Should there not be rights whereby no courts could do that?
Should not certain fundamental freedoms be established?

The CaAarrMAN: We do not quite know the grounds on what this court
acted. Possibly we shall, in the course of events; but we do not know now, and I
doubt if you do, what the actual decision was. Now if the decision was that he
was an adherent of Russia rather than Canada I do not know that we can
criticize the court very much, but we are only guessing whether that was the
fact or not. If they decided that because he belonged to some political party
he was undesirable, we might not go with them. :

Hon. Mr. Doone: He is citing specific cases in which we are not sure of
the details. Three specific cases have been questioned: one, with reference to the
“padlock law” of Quebec; another, with reference to the dismissal of an official;
the third, this specific incident here. They are subject to question as to whether
the details are properly cited. If specific cases were left out and principles
were discussed, probably we could arrive at—

The CuaRMAN: We would get along faster. Let us let the witness proceed.
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Mrs. SpavLpiNGg: We used the cases, sir, to illustrate the lack of protection
of freedom of opinion, which is one of the articles before this committee.

The CuamrmaNn: Yes. Go ahead, please.

Mrs. SPAULDING: : '

(E) The rights of Labour are not specifieally set forth in the
terms of reference of this Committee, but in any consideration of a Bill of
Rights, and of an implementation of the Declaration of Human Rights, the
rights of labour must be given a poutlon of primary importance. These rights
must include the right to organize in unions of the workers’ choice, under their
freely elected officers, to bargain collectively, to strike and to plcket, to protect
jobs. Some of the necessary laws for the protection of labour are at present
on our statute books, but are not adequately enforced; other sections of our
labour laws are confused and cumbersome, and need drastic revision if we seek
to implement the Declaration of Human Rights.

As illustrations of the failure to protect the rights of labour, the following
examples are given:

1. In August, 1949, a strlke BOOk place at a small textile plant employing
60 workers in St. Lambert Quebec. Flfty provincial police were brought to the
scene while the picket line ‘consisted of six strikers—all girls. Within a few days
the entire picket line of six girls had been arreated and five of them charged
with illegal assembly.

2. In the Asbestos strike in the summer of 1949, the behaviour of the Provin-
cial police became a public scandal.

3. In Trenton, Ontario, on April 19, 1950, hidden microphones were dis-
covered in a hall used by t.rade unions, and the wires attached to the mlcrophones
were traced to the nearby police station.

4. According to Canadian Labour Codes, employees have the right to
choose the union they wish to represent them, and when a union has been certi-
fied, it has exclusive bargaining rights until certification has been revoked.
Recently, the Patterson Company sxgned a contract with the Seafarer’s Inter-
national Union, although that union had never been certified on behalf of
those engaged aboard the company’s ships, and the Canadian Seamen’s Union
has been the recognized bargaining agent for years. According to federal labour
laws, when a union seeks to replace a rival group as bargaining representative
it is required to show proof that it has signed up the majority of employees in a
unit. This was not done.

This denial of the right of workers to bargain freely with their employers
through trade unions of their own choice is becoming more and more frequent,
particularly in Quebec. In 1947 certification was denied to 114 unions, and
in 1948 it was denied to 146 unions, despite the fact that the majority of workers
in the respective plants belonged to the unions in question.

Clarification and strengthening of labour legislation, with a view protecting
the rights of workers is a necessary step for Canada to take in order to .assure
human rights to the people of Canada.

(F) In Article 149 it states that every person is entitled to all the nghts
and freedoms set forth, without distinction of any kind such as race, colour;
sex, language, religion, political or other opinion, national or social origin, prop-
erty birth or other status.

Then there is the case at Dresden, which has been referred to this morning.

The CuARMAN: That has been pretty well established.

Mrs. SpavLpiNG: In Dresden, Ontario, in December, 1949, a by-law was
passed legalizing discrimination against Negro citizens. Leglslatlon must be
enacted guaranteeing Canadians against discrimination of any kind, based on
" race, colour or national origin.
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Indians and Eskimos are deprived of their rights as citizens. They are
segregated in their own schools, given no opportunity for employment, and
denied the right to vote. All legal disabilities affecting them should be abolished,
without depriving them of the protection they now enjoy, until such time as
their rights to education, employment, and an equal status with all other Cana-
dians are fully established.

Canadian women must be placed in a position of complete equality with
men. This includes the removal of legal disabilities, the right to vote in all
elections, Federal, Provincial and Municipal, and the right to employment
regardless of marital status, and there must be recognition and application of the
principle of equal pay for equal work.

(G) The right to freedom of opinion and expression (Article 16) and the
statement in Article 149 which says that rights and freedoms will be without
distinction of political or other opinions emphasize the need for vigorous legis-
lative action, to guarantee these rights of political opinion to Canadians. In
1947, 1948 and 1949, a private bill has been introduced into the House of Par-
liament, the LaCroix Bill, which was patterned after the former section 98 of
the Criminal Code. There is now and there will continue to be an uncer-
tainty and fear of the right of political opinion until that right is clearly and
simply stated in a Bill of Rights for Canadians. Many of the early conflicts
in Canada centered around this basic human right, and those conflicts hampered
and restricted the development of this country. All Canadians must be free
to join and work for the political party of their choice; they must be free to form
political parties; and no Canadian should be discriminated against, or refused
employment, or penalized in any way because of his or her political beliefs.

Because of the great need for the assuring of human rights and fundamental
freedoms, we would like to place before you certain specific proposals:

(1) That this Senate committee should hold public hearings in pro-
vincial capitals; in the chief population centres; and in such places as
Asbestos and Shawinigan Falls, Quebee, in Trenton, Dresden, Timmins, and
Hearst, Ontario, and in other centres in Canada where violations of human
rights have occurred during the past two years. Such a procedure would
facilitate your investigations, and would enable interested persons and
organizations to submit evidence and proposals to this committee.

(2) That this Senate committee should utilize its power to summon
persons and papers and to request Premier Duplessis as Attorney-General
“of Quebec to appear and to produce all papers relating to the Quebec
Padlock Act. We request that this Senate committee take a stand in favour
of the repeal of the Quebec Padlock Act.

(3) That this Senate committee should request the Department of
Labour to protect the rights of the Canadian Seamen’s Union, the legal
bargaining agency of the Canadian seamen working on the lakes, and to
prosecute the Patterson Steamship Line, the Quebec and Ontario Trans-
portation Company ; the National Sand and Material Company; the Algoma
Central Steamships, and the officials of the Seafarers’ International Union
for violations of Canada’s labour laws.

(4) That this Senate committee should recommend to the Senate and
to the House of Commons that a Bill of Rights be drawn up and sub-
mitted to the current session of parliament. To achieve the human rights
and fundamental freedoms desired by Canadians, will involve the writing
of a new constitution for Canada. Such an undertaking would necessarily
be a slow procedure. We therefore suggest that the Senate committee
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should recommend to the government of Canada and the governments of the
provinces, the immediate action necessary to establish by statute, those
rights which will later be embodied in a Canadian Bill of Rights.

Dr. Charles Malik, Chairman of the Soecial and Humanitarian Committee
of the United Nations, in speaking of the Declaration of Human Rights had
this to say, “The present Declaration will serve as a potent critic of existing
practice in so far as this practice does not measure up to its standard.” “The
covenant is a convention or international treaty, which like any other treaty,
will be legally binding on all the states which ratify it. The signatory states
must see to it that their internal situation conforms to their obligation under the
covenant.”

It is because of our sincere belief that the interests of Canada urgently
require that her internal situation conform to the obligations under the coven-
ant, that we have laid these facts before you, in the hope that what we have
presented will be of assistance in fulfilling our obligations:

Respectfully submitted on behalf of the League for Democratic Rights.

Co-Chairmen:

Margaret H. Spaulding,
Edmond Major.

Hon. Mr. Gouin: On page 5 at paragraph 2, Mrs. Spaulding refers to the
number of trade unions apparently existing in Quebec which were denied certifi-
cation. Is there any public report, either of a federal or provincial nature, or
by a labour organization, wherein I could get information on that?

Mrs. SpavrpinG: Perhaps Mr. Major or Mr. Ferguson could answer that,

Mr. Fereuson: I think perhaps Mr. Major would be in a better position to
answer that, but there is one point in relation to the labour question that I should
like to bring before the committee. In referring to the case of the seamen it is
disturbing the way an employer can bypass entirely the present legislation. In
the case at point we are the certified bargaining agency under the law. Provision
is made in the Act that when another union desires to represent employees that
they make application for certification. In the case of the seamen, this has
not been done. The employers—the Patterson Steamship Lines, the Quebec and
Ontario Transportation Company, the National Sand and Material Company
and the Algoma Central Steamships—have bypassed the legislation and signed
agreements with the Seafarers International Union without going through- the
due process of law. The Canadian Seamen’s Union—and this applies to other
such organizations—is now faced with making application to the Minister of
Labour for leave to prosecute, and if granted must apply for a long drawn-out
and costly court proceeeding. Most unions are not in a financial position to
carry through such costly court actions, and they should not be placed in a posi-
tion of having to police the laws of the land as is the case with the Canadian
Seamen’s Union and the steamship companies. In the meantime, while we are
going through this long drawn-out procedure, the employer is foreing the
employees to join other organizations as a condition of employment.

Hon. Mr. Gouix: Mr. Chairman, I take for granted that while I may remain
silent about most of what is said in the representations that are being made to
us, I do not necessarily accept the remarks which have just been made.

The CuamMaN: I do not think anybody will accuse you of that senator.
No, this is a public body and it is right and in the interests of justice that we
should hear such representations as people desire to leave before us, and that
we should give them all consideration.
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Now, Mr. Major of the Civil Liberties Union of Montreal is here.
Some hon. SeNaToRrs: Mr. Chairman, it is time to adjourn.
Hon. Mr. Kinuey: It is nearly 1 o’clock.

~ Mr. Major: Then, I will ask permission to come back later.

The CrHarMAN: The committee is meeting tomorrow, but we have a very
full program and a splendid program, I may say. There is no room for an addi-
tional brief tomorrow. We are meetings two days each next week and the follow-
ing week, but everyone of those days also is full, so just now we are unable to
set a date for the hearing of Mr. Major’s brief.

At 1 pm., the Committee adjourned until tomorrow, Friday, April 28, 1950,
at 10.30 a.m.
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ORDER OF APPOINTMENT
(Extract from the Minutes of Proceedings of the Senate for 20th March, 1950.)

On motion of the Honourable Senator Roebuck, seconded by the Honour-
able Senator Kinley, it was—

Ordered, That a Special Comittee be appointed to consider and report on
the subject of Human Rights and Fundamental Freedoms, what they are and
how they may be protected and preserved, and what action, if any, can or should
be taken to assure such rights to all persons in Canada, and that for greater
certainty, but not so as to restrict the generality of the foregoing, that the
~ Committee give consideration to the following draft articles:

: Article 1
Everyone has the right to life, liberty, and the security of person.

Article 2

No one shall be held in slavery or servitude; slavery and the slave trade
shall be prohibited in all their forms.

Article 3
No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.
Article 4
Everyone has the right to recognition throughout Canada as a person before
the law.
Article 5

All are equal before the law and are entitled without any disecrimination to
equal protection of the law.

Article 6

_ Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the Constitu-
tion or by law.

Article 7
(1) No person shall be subjected to arbitrary arrest, detention or exile.

(2) Any person who is arrested or detained shall be promptly informed of
the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

Article 8

Every person who is deprived of his liberty by arrest or detention shall
have an effective remedy in the nature of habeas corpus by which the lawful-
ness of his detention shall be decided speedily by a Court and his release ordered
if the detention is not lawful.
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Article 9
Everyone is entitled in full equality to a fair and public hearing by an

independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.

Article 10

(1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he has
had all the guarantees necessary for his-defence.

(2) No one shall be held guilty of any penal offence on account of any act
or omission which did not constitute a penal offence under national or inter-
national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence was
committed.

Article 11

No one shall be subjected to arbitrary interference with his privaecy, family,
home or correspondence, nor to attacks upon his honour and reputation. Every-
one has the right to the protection of the law against such interference or attacks.

Article 12

Everyone legally resident; in Canada has the right to freedom of movement
and residence within the country, and the right to leave and return to Canada.

Article 13

(1) Men and women of adult age, without any, limitation due to race,
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full consent of
the intending spouses.

(3) The family is the natural and fundamental group unit of society and
is entitled to protection by society and state.

Article 14
(1) Everyone has the right to own property alone as well as in association
with others.
(2) No one shall be arbitrarily deprived of his property.

Article 15

Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to ehange his religion or belief, and freedom, either alone
or in community with others, and in public or private, to manifest his religion
or belief in teaching, practice, worship and observance.

Article 16

Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive and
impart information and ideas through any media and regardless of frontiers.
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Article 17

(1) Everyone has the rlght to freedom of peaceful assembly and assocmtmn
(2) No one may be compelled to belong to an association.

Article 18
(1) Everyone has the right to take part in the Government of the country,
directly or through freely chosen representatives.
(2) Every one has the right of equal access to publis service in the country.
(3) The will of the people shall be the basis of the authority of Govern-

~ ment; this will shall be expressed in periodic and genuine election which shall
be by universal and equal suffrage and shall be held by secret vote.

149. Every person is entitled to all the rights and freedoms herein set forth
without distinction of any kind such as race, colour, sex, language, religion,
political, or other opinion, natlonal or social origin, property, birth or other
status.

150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior
Court of the province in which the violation occurred.

151. The above articles shall not be deemed to abridge or exclude any rights
or freedoms to which any person is otherwise entitled.

That the said Committee be composed of the Honourable Senators Baird,
David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, Reid,
Roebuck, Ross, Turgeon, Vaillancourt and Wood;

That the said Committee shall have authority to send for persons, papers
and records.

ATTEST: L. C. Moyer,
Clerk of the Senate.




MINUTES OF PROCEEDINGS
Fripay, 28 April, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to
consider and report upon the subject of Human Rights and Fundamental Free-
doms met this day at 10.30 am.

Present: The Honourable Senators Roebuck, Chairman; Baird, Grant,
Kinley, Petten, Reid —6.

The official reporters of the Senate were in attendance.

Dr. R. 8. K. Seeley, Provost of Trinity College, University of Toronto, Dr.
E. A. Corbett, Director, Canadian Association of Adult Education, Mr. F. P.
Varcoe, Deputy Minister of Justice, and Mr. J. M. Magwood, Chairman, National
Young Adult Program Committee, YMCA, were present.

Mr. Magwood read a letter to the Committee, and Messrs. Seeley, Corbett
and Varcoe, the last two of whom were briefly questioned by Members of the
Committee, presented briefs.

At one p.m. the Committee adjourned until Tuesday, May 2, 1950, at
10.30 am.

ATTEST '

J. H. JOHNSTONE,
Clerk of the Commiattee.
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MINUTES OF EVIDENCE

THE SENATE
OtrAawa, Friday, April 28, 1950.

The special committee appointed to consider and-report on the subject of
Human Rights and Fundamental Freedoms met this day at 10.30 a.m.

Hon. Mr. Roebuck in the Chair.

The CuAmRMAN: Gentlemen, I think we are ready to proceed. Before we
call our first witness, I may say that I have two telegrams protesting against the
use of the padlock law in Quebec. One is from Dr. James G. Endicott, Chairman
of the Canadian Peace Congress, and the other is from Dr. David Rigby,
Executive Secretary of the Montreal Peace Council.

Hon. Mr. Rem: What law are they protesting against?
The CuArMAN: The padlock law.
Hon. Mr. Bamrp: Is Dr. Endicott a Toronto man?

The CuHAmrMAN: His wire comes from Toronto, but he vigorously protests
against the enforcement of the padlock in some special instance.

We have present with us this morning Mr. F. P. Varcoe, K.C., Deputy
Minister of Justice for Canada; the Reverend R. S. K. Seeley, D.D., LL.D.,
Provost of Trinity College, University of Toronto, and President of the Civil
Liberties Association, of Toronto, and Dr. E. A. Corbett, of the Canadian Asso-
ciation for Adult Education. We also expect to have a brief to be presented on
behalf of the Young Men’s Christian Association by Mr. John M. Magwood,
who at present is not here. That is the program for the morning. I understand
that Mr. Varcoe is desirous of getting away to his work as soon as possible, and
if it is agreable to the committee and to the other witnesses I will call upon
Mr. Varcoe to proceed first.

Mr. F. P. Varcor, K.C., Deputy Minister of Justice: Mr. Chairman, I
appreciate the compliment that this committee does me in asking me to come
here in connection with this important reference. At the same time, I should
remind you that my functions are purely legal, as legal adviser to the govern-
ment, and that means of course that I must confine my remarks to matters of
law and not deal with matters of policy. I was looking at the terms of reference
and I noticed that you really have three things to consider. The motion appoint-
ing the committee authorizes it to consider and report on the subject of human
rights and fundamental freedoms, firstly, what they are; secondly, how they may
be protected and preserved; and, thirdly, what action, if any, can or should be
taken to assure such rights to all persons in Canada. Then there is an enumera-
tion of particular rights and freedoms. So you have these three aspects of the
problem to consider: (1) what the human rights and fundamental freedoms are;
(2) how they may be protected and preserved, and (3) what action, if any, can
or should be taken to assure such rights to all persons in Canada.

No. 3, as T understand it, relates to policy, and it is outside my function, as
legal adviser to the government, to advise on this. Asto No. 1, what the human
rights and fundamental freedoms are, I do not intend to enumerate any, but
shall confine myself to indicating what kind of things they are, from a legal
point of view.
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A preface is necessary, in this connection, before considering what is the
nature of human rights and fundamental freedoms. The keystone of the arch
of the free system of Western democracy is the rule of law, and the essentials
for present purposes about the rule of law are that under our system a person

/ (1) has a legal remedy enforceable by means of impartial courts of
justice and law;

(2) may do any act which is not prohibited by law.

This division of the principle of the rule of law into two aspects will be
more significant as 1 proceed. In discussing the nature of human rights and
fundamental freedoms, it is essential to realize that the rights are things that
are enforceable, thus excluding mere generalities such as freedom from want,
freedom from fear, freedom of conscience and freedom of thought.

A right is enforceable by judicial process and therefore connotes a duty
on another person or the state to implement the right.

The Crarman: May I take it, Mr. Varcoe, that you are speaking of the
legal definition of rights or the use which lawyers make of that particular term,
“rights”?

Mr. VarcoE: Yes.

The CuarRMAN: And that is the meaning that you propose to attach to it
in your remarks? :

Mr. Varcor: That is correct, Mr. Chairman, and I am obliged to you for
that interjection, because I had not made that clear.

As T was saying, a right is enforceable by judicial process and therefore °

connotes a duty on another person or the state to implement the right. If a
person, for example, has a right to education, there is a corresponding duty
upon the state to provide it and legal procedure to enforce it. The right to own
property, the right to work, if this were to be provided by law, the right to
security, such as old age pensions, family allowances, etc., fall in this category.
So also do such rights as the right to a fair and public trial, the right of an
imprisoned person to question the legalty of his imprisonment by writ of habeas
corpus. From a legal point of view, there is little to discuss about them. You
simply determine what rights persons should have, then you enact the necessary
statutes by the proper federal or provincial legislature.

Incidentally, most of these rights fall in the provincial field—education,
conditions of employment, social security, and so on. These are primarily
provincial matters. ;

Fundamental freedoms, on the other hand, from a practical point of view
at least, are things of a somewhat different order. Everyone is under our system
free to do any act not prohibited by law. Whereas each human right requires
a statute to be enacted to create it, each freedom depends on the absence of any
statute restraining the individual.

It is true that a freedom calls for a statute to protect it, but taking a
practical and not necessarily a philosophical view of the matter, a freedom is an
essentially different thing from a right in this respect. It is true that the
individual enjoying a freedom may be given a statutory right to enforee it, but
the right does not stem from the statute but exists by reason of our legal system
which permits an individual to do what he pleases within the law. For example,
we have the right of free speech. This is not a creature of statute but is protected
and to some extent restricted by statute.

Looking at the enumeration contained in the terms of reference, you will
see that to a very large extent they concern freedoms, rather than rights as 1
have distinguished them. They are to a considerable degree particularized
statements of the principle that a person is free to do what is not prohibited.
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hThe CuamrMAN: Would you call the right of free speech a common law
right.

Mr. Varco: Yes sir.

Continuing with the first of the three branches of your reference, it is a
very good thing to particularize the rights and freedoms for this reason that
freedom is exercisable only by the performance of an overt act. The legal
system is concerned only with such acts. For example, one might generalize to
this effect that all the so-called freedoms can be brought under three heads,
freedom of the person, freedom of communication (which would include speech,
press, association, ete.) and freedom of religion. But when you come, for
example, to particular forms of communication you find that quite different
restrictions are necessary. A witness in a court room, for example, is not free
to speak anything but the truth. A person riding on a bus is not free to make
a speech, a person utilizing the postal service is not free to send communications
designed to defraud, and so on. Members of Parliament are restricted by the
rules of the House. Principles that would govern speakers at a public meeting
are not the same as those necessary where the speech is by radio. '

Under our federal system, it is particularly important that we consider the
subject by reference to overt acts for the reason that one act may fall to be
regulated or protected under provineial law, while another is in the federal field.
Postal and radio regulations are examples of the federal jurisdiction in relation
to freedom of speech.

In addition, it is to be borne in mind that under our system a single overt
act may fall in one aspect in the provincial field and in another aspect in the
federal field. Libel is a good example of that, having both civil and eriminal
aspects. :

Now turning to the second branch of your reference, how may the rights
and freedoms be protected. As regards the rights, as I have indicated, they
are created by statute and enforceable by legal process. Nothing more need
be said about them under this head from a legal point of view.

As regards the freedoms, today they are concerned with freedom of the
individual as against the state represented by legislature or administrator.
Their great protector is, of course, public opinion, but that may be deemed to
be, or in fact be, inadequate where a minority is oppressed by a majority.
One method of protecting the preserving freedom as between citizens and the
state is to am:nd our constitution so as to put it beyond the power of govern-
ment or legislature to make laws or enforce laws which deprive persons of their
freedoms. : : .

Much discussion has taken place in this country on the question as to the
desirability of enacting a bill of rights. Without taking sides in this contro-
versy, I thought it might be useful if I stated very briefly the pros and cons
of the controversy as I see it.

For the contrary it is urged that in a parliamentary system, the essential
characteristic of which is that Parliament is sovereign, and in the provinces
the legislatures, if you impose a bill of rights on the legislature to that extent,
you are ‘diminishing its sovereignty.

It should perhaps be noted in this connection that we have not adopted the
system of parliamentary sovereignty without exception. As Professor Scott
has pointed out, there are several provisions in the B.N.A. Act which restrict
the sovereignty of the legislature. Section 133 protects the use of the English
and French languages to a certain extent. Section 93 preserves the rights of
religious minorities to education. Another section requires a new Parliament to
be elected every five years. Sections 53 and 54 require that parliament have
control of money bills.

The CuAlRMAN: Annual parliaments are provided for in the act, are they
not?
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Mr. Varcor: Yes.

The CramrMAN: And annual meetings of the house?

Mr. Varcor: Yes, sir.

However, these are very limited qualifications and do not, in my opinion,
alter the principle that our system of government is based on the sovereignty of
Parliament and the legislatures. The Privy Council has over and over again
stated that the whole field of legislative power is assigned to Parliament and
the legislatures.

A second objection which is made to a bill of rights is that problems which
are essentially political in their nature become legal. In the United States, for
example, under the provision of the Bill of Rights protecting religious freedom
many cases have gone to the courts to test the legality of provisions requiring
school children to salute the flag. Some religious groups have objected to this
law with the result that several cases have reached the Supreme Court of the
United States with quite different results on two occasions. In the latest the
law was held bad and Mr. Justice Jackson said:— .

If there is any fixed star in our constitutional constellation, it is that
no official, high or low, can prescribe what shall be orthodox in polities,
nationalism, religion of other matters of opinion, or force citizens to
confess by word or act their faith therein.

The transfer of the public controversy from the hustings to the court house is
thought by some to be objectionable. :

A third objection is that the powers of the courts are enhanced at the expense
of the legislature. Almost every constitutional question coming before a court
involves to some.extent the formation of an opinion by the judiciary and this
is an exercise of legislative power. Exercisc of quasi legislative power by an
appointed body whose decision is final and cannot be vetoed is thought by some
to be contrary to democratic prineiples.

The question has been asked by someone: “Will you trust legislators that
you can dismiss, or judges that you cannot dismiss?”

On the other hand, in favour of a bill of rights it is argued that very great
power indeed is vested in a government under the parliamentary system which
now operates by means of strictly disciplined political parties, with the result
that there is a tendency for the sovereignty of parliament to become the
sovereignty of the executive. The functions of government have greatly changed
in dimensions and quality. It is argued that this ever growing power of govern-
ment calls for constitutional restriction.

Secondly, it is suggested that an adequate bill of rights might in some
emergency preserve the unity of the nation. It was only at the conclusion of
the civil war that the people of the United States extended their Bill of Rights
to the state legislatures and government. A law preventing a government or
legislature from exercising a power in relation to a right or freedom which might
divide the nation might some day be useful.

A third argument in favour is that such a bill of rights would be a decla-
ration of our political creed that the state is the servant not the master. The
written word has greater sanctity than the unwritten. The admiration of the
people of the United States for their constitution, I think, very largely centres
in the bill of rights contained therein. The people of Canada respect the B.N.A.
Act. They might come to venerate it too if it contained a bill of rights with a
consequential increase in social and political unity in the country.

In addition to a constitutional amendment, it has been suggested that
Parliament itself could, under the head, Criminal Law, or perhaps under the
residuary power to legislate for the peace, order and good government of Canada
enact a law which as long as it stands unrepealed operates to protect the
essential freedoms both in the federal and provincial field.
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In order to exemplify this view, I submit the following draft:—

(1) It is an offence, punishable as herein after provided, for any
person wilfully to do any act which has the effect of obstructing or pre-
venting
(a) the free exercise of religious worship by any person.

(b) The peaceable assembly of any persons.
(c) The printing or distribution by any person of a newspaper, magazine
or other such publication.

(d) Any person from lawfully communicating by speech or writing with
any other person

provided that it shall be a defence to any charge hereunder for the accused
to established that the act complained of was lawfully done in the exercise
of a right or the performance of a duty pursuant to a valid law in that behalf.

The Criminal Code Revision Commission which, in conjunction with a
committee of eight or nine leading criminal lawyers, is now engaged in revising
our sixty-year-old Criminal Code, has discovered a very large number of
obsolete provisions. 8o far the Commission has been chiefly concerned with
matters of form and other purely legalistic problems. I hope, however, that
when the present phase of the Commission’s work is completed that it will be
able to receive representations from any persons or bodies of persons who
consider that new protective measures should be enacted in the Code to secure
rights and freedoms.

The plan now is to prepare a bill and submit the same to Parliament and to
the public for study. A special committee will, no doubt, be set up, possibly
a joint committee of the two houses, and representations can be made to that
committee.

Turning to the suggestion that we establish a civil rights branch to be
administered by the Department of Justice, as has been done in the United
States, I suggest that this requires careful consideration. The enforcement
of the criminal law is, by the British North America Act, assigned to the
provincial authorities. It is in this field probably that most ecomplaints would
arise, either on the ground that the criminal law is not being enforced or that
it is being oppressively enforced. Receipt of complaints and their investigation
by a federal department would mean, in effect, that the federal Department
of Justice would to some extent undertake or supervise the criminal law
enforcement. . :

Turning to some of the questions that you submitted in your letter to me:
the first one was, what rights and freedoms do we now enjoy? I have 'not
attempted to answer that, but I suggest that possibly it would be simpler to
ask the question, what rights and freedoms do we not enjoy?

There is another question in your letter, No. 3, referring to jurisdiction.

The CuamMmAaN: Both types of information might be very useful, Mr. Varcoe.

A statement of the liberties that we now possess is not to be discounted, because
those liberties are very great, and we in Canada are very proud of them. We
think that perhaps we have a greater measure of that kind of thing than
any other nation on earth in actual practice and in workout.

Mr. Varcor: Well, I do too, but I was thinking, sir, that possibly, if you
enumerated those that you concluded we have not got, it might be a helpful
approach. Let us start by saying that we have a very large measure of
freedom. That is limited by the fact, let us say, that there are some freedoms
that we have not got. Now what are those, and let us see if we can afford to
acquire those rights and freedoms. In other words, let us see if we can extend
the field. That was in my mind. o

Well, then, you asked a question about the jurisdiction of the Supreme
Court. I think possibly I could answer that by saying that a year or so
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ago the jurisdiction of the Supreme Court was very considerably extended,
particularly in the field of criminal law, and I do not know at the present time
of any change that should be made to give the court wider jurisdiction.

The CuHarMaN: Well, my question was this—I think I had better get
it on the record: “There have been a number of comments about the limitation
of the jurisdiction of the Supreme Court of Canada, and on two occasions
witnesses have advocated that the jurisdiction of the Supreme Court be extended
to cover violations of human rights and invasions of fundamental freedoms.
Woud you tell the committee what are the limitations of the jurisdiction of
the coust to deal with cases involving such rights and freedoms? And could
its jurisdiction be extended if you find that necessary?”

Mr. Varcoe: Well, I think, sir, that the extension to which I referred
has cleared up that problem. That was my impression. It was my intention
at any rate.

The CratrmMAN: The extension to which you refer, what was that?

Mr. Varcor: I have not got the Act here.

The CuAmrMAN: In the recent amendments?

Mr. Varcoe: Yes. At the session before last there was an extension of
the jurisdiction to permit, at any rate by leave of the court, appeals such as
those which were rejected in the case of the Witnesses of Jehova on a prior
occasion. So I think that that problem has been dealt with.

Now, the next question—I do not want to take up too much of your time—

The CuamrmaN:  We are all right, I think, in the matter of time, Mr. Varcoe.

Mr. Varcoe: I have dealt with the question about the civil rights branch
of the Department of Justice. The fifth question was this: “In the Canadian
Citizenship Act, the certificate of Canadian -citizenship declares that the
person naturalized is entitled to all rights, powers and privileges and subject
to all obligations, duties and liabilities to which a natural-born Canadian
citizen is entitled or subject. What are those rights and duties?”

Now the direct effect of the citizenship certificate is that it confers upon
the holder the right of entry into Canada under the Immigration Act. Secondly,
only a’ Canadian citizen can have issued to him a Canadian passport. So
that he acquires two direct rights: one, to enter Canada; the other, to be pro-
tected by Canada when he is abroad. Indirectly, however, he acquires other
rights. He acquires them because he becomes, by the issue of the certificate,
a British subject. This gives him the franchise, the right to own shares in
British ships, and I think that if an inquiry were made 1t would disclose that
there were other statutory rights conferred upon British subjects. I have not
had an opportunity to make any research in this respect.

As regards duties, the only one that oceurs to me is this, that a British
subject may be required compulsorily to serve in the military forces of Canada
if Parliament so enacts. I think there is also a distinetion between the position
of a British subject and an alien with respect to the crime of treason committed
outside Canada. You remember the case of Roger Casement. He was con-
victed of treason, the acts having been committed outside of the United Kingdom,
in Germany, and it was only because he was a British subject that he could be
tried in Britain for that offence.

The CHAamrMAN: “Lord Haw-Haw” comes under the same category?

Mr. VarcoE: Yes, sir. That is the end of my submission.

The CuamMAN: Well, we are certainly grateful to you, Mr. Varcoe, for
spending this time and assisting us in this rather difficult task that we have
undertaken. Have some of the committee some questions to ask Mr. Varcoe?
We have a few minutes yet.
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Hon. Mr. KinLEY: Something which has alarmed me for some time now is
the anxiety in connection with the Civil Service to get a blanket legislation so
that they can put everybody in the net and keep them there. I have in mind
what they call the Fish Inspection Bill. This, of course, is not really an inspection
bill at all but a bill for discipline. Under this bill, if a fisherman is accused of
something he is deemed to be guilty. The fish inspector arrests him and puts him
in jail. The fish inspector has all the power in the world. He can seize the fish
and forbid the sale of it, and do practically whatever he likes about it. Just
because a man has a bad hoop in a barrel or because he has some bad fish, it
does not mean he should be able to take the fisherman and put him in jail,
accusing him of a violation and making him prove himself innocent. That is
hardly in keeping with what we consider to be our rights.

The CHAIRMAN: Mr. Varcoe, is the principle pretty well established that
a man is innocent until he is proven guilty in our law in Canada?

Mr. VarcoE: There are two or three statutory provisions where the law is
otherwise. I think Senator Kinley is right about the one he mentioned under the
Fisheries Act, where the onus is placed upon the defendant to prove that he did
not commit the violation. I may say that this usually occurs where the accused
is the only person who knows the facts. That is the general principle. I do
not say that it is a good principle, but it is the general principle. For example,
a person is driving a motor car and is charged with doing so without an
operator’s licence. Now, it becomes quite a task for the police to prove that
he has not got an operator’s licence. The driver is the man who knows that he
has or has not got the proper licence.

Th CuAmrMAN: The law provides that he shall produce it if he is called
upon to produce it.

Hon. Mr. Perten: Is that not a matter of record?

Mr. Varcoe: Yes, but you might have to search records for weeks. For
instance, a man might be charged in Mattawa with driving a car without a
licence, and it would be a rather trivial matter to bring a witness all the way
from Toronto to Mattawa to prove the licence. Therefore, it is not thought
unfair in such cases that the onus is put on the person to produce his licence if
he has got one.

Hon. Mr. Kinvey: That is all right because a man either has it or he has
not got it. That is not the same as the case of the fish inspector. It occurs to
me that the enforcement of the law should be placed in the hands of intelligent
people who have been educated in the enforcement of the law. I am thinking
of such people as the Mounted Police. T do not think it is right, however, to allow
every fish inspector to go about putting ﬁsherme_n.m jail becausq they have
some rotten fish. I do mot particularly mind him seizing the fish but just because
he is a fish inspector I do not think he should be allowed to have a man put in
jail. That is not justice. You take the poor maritime fishermen along the
coast. They do not get much out of life but they think that they live in a free
country, and when you get this sort of enforcement of the law, which is undoubt-
edly drastic and unfair, it kind of shakes their whole confidence as to whether
this is really such a free country after all. It is better for one guilty man to go
free than for an innocent man to be punished.

Hon. Mr. GranT: It is better for ten ‘guilty men to go free than for one
innocent man to be convicted.

Hon. Mr. KinLey: Well, put it that way if you wish. I remember ’(,saying
to one departmental official, “This is not fair. You should not do this”. He
replied, “Oh, well, you can’t get a conviction unless you do it. That is the reason

" it is so effective and so efficient”. Well, that may be so but the liberty of the

subjects of this country is something to be considered, and I object strenuously
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to this sort of thing. I do not like to see a man presumed guilty until he proves
his innocence. Our Justice Department is trying to maintain the freedoms
in this country, but when officials write this sort of law into our statute books
it infringes upon these very freedoms.

The CuARMAN: I protested against this Fisheries Bill. I thought it was
a villainous thing.

Hon. Mr. KiNLeEy: They have the same thing in the Agricultural Act. They
said, “Well, it has been in the Fisheries Act for ten of fifteen years”.
I maintain that that is no reason it should continue. When I was a young man
there was only one fish inspector in the whole district and he did all the work.
Now they have twenty inspectors who can run around arresting people. In the
old days if they put a man in jail the fishermen would take some action. I have
seen them throw a Mounted Policeman’s automobile over a cliff. When this
sort of thing oceurs in a fishing distriet it is bad on the morale of the people and
for the whole system of government. It is not right to allow officials to over-
extend themselves and encroach upon the rights of the people.

bl'The CuamrmaN: Making public officials masters instead of servants of the
public.

Hon. Mr. KiNnLeEY: Yes.
Hon. Mr. Perren: That is exactly the thing I object to.
The CuarmMAN: Thank you very much, Mr. Varcoe, for being with us today.

I believe we are ready to hear Mr. John Magwood of the Young Men’s Christian
Association.

Mr. J. M. Macwoop: Mr. Chairman and honourable senators, I should like
to say a word in the way of an introduction. The Y.M.C.A. is in the preliminary
stages in the consideration of this matter and we have not yet come into grips
with the details. What I have to present is a letter of the preliminary consider-
ations; it is not a brief. This letter is addressed to Senator Arthur Roebuck,
Chairman of the Senate Committee on Human Rights and Fundamental Free-
doms, Ottawa, Canada.

Honourable Sir,

The Young Adult Program Committee of the National Council of Y.M.C.A.’s
in Canada, in session in Ottawa, has been authorized to express the views of
the Canadian Y.M.C.A. upon the proposed Bill of Human Rights and Funda-
mental Freedoms. While time did not permit consultation with representative
and responsible members of a movement with a membership of approximately
83,000 in 92 associations across Canada prior to the session of the Senate Com-
mittee, the principles involved are sufficiently clear to warrant the commitment
of the Canadian Y.M.C.A. to an endorsement of some form of legislative enact-
ment to legalize in Canada the United Nations Declaration and Covenant on
Human Rights and Fundamental Freedoms.

As to the form that this enactment should take, the Y.M.C.A. does not at
the moment feel competent to express itself. No doubt further study will be
given to the matter of implementation generally, and the question as to whether
the required amendment to the British North America Act should be passed by
the Parliament at Westminster, on joint address by the House of Commons and
Senate, or follow a resolution paﬁscd at a Dominion-Provincial conference, or
be initiated at Ottawa, with or without provineial enabling legislation, following
an imperial enactment providing for future amendment of the British North
America Act by the Parliament of Canada.

As to the content of the bill itself, the Y.M.C.A. would like to reserve
opinion. It is in this area that we propose to consult local Y.M.C.A. groups
that have the time and interest to explore the ramifications of the matter in
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detail. It is assumed that ample time will be taken before the final form of
the bill is settled, to enable full diseussion by the widest possible range of
Canadians to ensure the overwhelming sanction of public opinion without which
any law is valueless; and also to leave time to work out the constitutional
problem and to ensure full consideration of the covenant of Human Rights and
Fundamental Freedoms which has still to receive the approval of the Economic
and Social Council of the United Nations in its final form.

The Y.MIC.A. is grateful to the Senate committee for awakening its sense
of responsibility to assist in the creating of an informed opinion on this matter
among Y.M.C.A. members across Canada. And the Y.M.C.A. commends
Senator Arthur W. Roebuck for his timely exercise of initiative in bringing the
matter before the bar of Canadian public opinion.

Respectfully submitted,

JOHN M. MAGWOOD,

Chairman, National Young Adult
Program Commattee.

The CuamMman: You are giving me more credit than is coming to me,
Mr. Magwood, but it is very pleasant, and I thank you. Your brief contradicts
your statement that you have not given much thought to this subject, for in a
few words you have demonstrated that you have given a good deal of thought
to it. Your brief will appear in our records and, I can assure you, will have our
careful consideration.

Now, gentlemen, we have the Reverend Dr. Seeley and Dr. E. A. Corbett.
I would ask them to decide between themselves who should appear first. I see
that Dr. Seeley is rising, at Dr. Corbett’s suggestion. I would point out again
that Dr. Seeley is Provost of Trinity College—that is the position from which
he makes his living—and President of the Civil Liberties Association, of Toronto.
He does not make any living out of that position, but I take it that it is in that
second capacity that he appears here today.

Reverend R. 8. K. SeeLey, D.D., LL.D.: Mr. Chairman, I do not know in
what capacity I am appearing here.

Hon. Mr. KinLey: Trinity College is connected with the University of
Toronto?

Dr. SepLEY: Yes. g

Hon. Mr. Kinwtey: It is an Anglican College?

Dr. SeeLEY: Yes.

Mr. Chairman and honourable gentlemen, the Chairman’s remarks raise
at the outset the point of why I am here, and I wish to make it very clear that
I am not the official spokesmen of any group of people. I take it that you
invited me, sir, because I happen to be the President of the Civil Liberties
Association, but they have already presented: their brief to you and it is not
my purpose to reiterate that brief. It seems to me that I am here in a very
humble capacity, to try to set before you some of the ideas that are going on
in the minds of people connected with various groups in which circles I move,
because the action of the Senate in setting up a committee on human rights and
fundamental freedoms is the cause of ‘a great deal of satisfaction both to
individual citizens and to groups of people. I should like to try to put forward
the views-of people in three not inconsiderable sections of thg community,
namely, the Christian churches, the univensitlgs, and _tl‘lose ordlnarj.y citizens
who have a special care for civil liberties, the kind of citizens who align them-
selves with and become members of the Civil Liberties Association.
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I am perfectly aware that representatives of two of these groups have
presented briefs to you. I know that the Social Service Council of the Church
of England in Canada has presented a brief to you, and I know that the Civil
Liberties Association has presented a brief, and I shall make no attempt whatever
to reiterate the details of their arguments, but rather I shall attempt to
emphasize the principles which underlie their arguments and to point out why
it can reasonably be expected that these groups of people would support whole-
heartedly any action which is taken by this committee and by the Senate in this
whole matter of human rights and fundamental freedoms.

First of all, from the point of view of the Christian churches. Here let
me say that I do not want to make any attempt to preach a sermon to this
committee, but I thought it might be useful to remind you of the principles on
which the Christian churches as a whole would support this matter in which you
are concerned. After all, the vast majority of the population of Canada is
Christian, at least in name, and the whole ethos of Canadian life is derived
from the tradition of Christian civilization, and while respect for other religious
views is essential to the Canadian way of life and is indeed basic to this very
subject which we are now considering, the fundamental principles on which so
large a majority of the Canadian population base their lives are relevant to
the nature of our Canadian constitution, since in a democratic country, I suppose,
the constitution must reflect the will of the people.

Now it is indeed on the basis of Christian doctrines and the Christian
values which have been accepted by our society that we can justify a declaration
of human rights against those whose systems of thought and whose policies deny
to the individual any rights of his own. It appears that usually a declaration
of human rights assumes that human rights are desirable as an axiomatic
preposition, that it does not go into an inquiry of why it is assumed that
human rights are desirable. And it appears to us as axiomatic only because
we have absorbed into our corporate thinking the Christian doctrine of man on
which those human rights are based. According to this Christian doctrine, every
individual man is of supreme value in the sight of God, for he is made in the
image of God, is called to be a child of God and has as his heritage eternal
life; and every man must therefore have freedom to respond to the call of God
and ‘be given opportunities whereby the whole of his personality may be fully
developed to glory of God and in the service of God. Without these elementary
human rights man cannot use completely and to the full the talents with which
God has endowed him. For those reasons, you see, a Bill of Rights is consonant
with Christian principles and would receive the wholehearted support of the
Christian people of Canada. The areas of freedom which are envisaged by these
principles have already been set before you in the brief submitted by the
Department of Social Service of the Church of England in Canada—have
you had that brief before you yet?

The Cuamrman: If it has not come before us yet, it will come.

Rev. SeeLey: I have seen that brief, and I am not repeating what it says.
I know if it is not in your hands it will be in your hands.

It quotes from the Lambeth Report. That is the report of the bishops
of the Anglican communion throughout the world, assembled at Lambeth, in
1948. The section dealing with human rights gives four general headings as to
the areas in which human rights should be protected according to christian
principles, namely freedom of personal security, freedom of various social and
economic rights, freedom of speech, discussion and association, and religious
freedom. That is quoted from the Lambeth Report for convenience but similar
statements can be found in other declarations which have been made by world
meetings of churches, such as the meeting at Madras in, I think, 1938. It is
one of the glories of the christian church that it has in recent years been ready
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to suffer persecution and martyrdom in certain areas of Europe in defence of
these fundamental rights where they have not been guaranteed by constitutional
methods.

It is important to point out that this christian basis gives the answer to
one of the major problems which is inherent in this whole question of human
rights. It is frequently asked whether man’s rights can be defined and assured
without consideration of man’s duties and responsibilities. This point has been
touched on in the brief presented by the Association for Civil Liberties which
quotes Dr. Malik’s defence of the irreduecible humanity of man. The christian
position would go further. For it maintains that these human rights are basic
in order that many may have opportunity to achieve his destiny and to respond
to the purpose of his Creator.

Now it is manifestly impossible for the state which represents people with
widely diverse views of man’s destiny to'include within a bill of rights a
statement of Human Responsibilities in terms of man’s destiny and purpose.
That is the task of the church and the church is willing and is indeed compelled
by its very nature to take up this task as something which is complementary to
the action of the state. It cannot, however, fulfil this task of setting before man
his responsibilities unless the freedom to accept these responsibilities is guaranteed
to man. We envisage then the state and the christian church working in
cooperation, the state guaranteeing the fundamental rights of man and the
church laying before him the responsibilities which issue from these rights.
Were this committee therefore to recommend the setting up of a bill of rights
within the constitution, it would be assured of the goodwill of christian people
in this Dominion, and it would be safe to assume that the churches would regard
such a bill as further encouragement to them to discharge their task of
proclaiming human responsibilities and duties.

Secondly there is another much smaller but nevertheless very influential
section of the population which would strongly favour the establishment of a
bill of rights. It is significant that in order to establish a totalitarian regime
Adolph Hitler found it necessary first of all either to destroy or to silence
the churches and the universities. The tradition of freedom associated with
universities is an ancient one, and indeed freedom is integral to the pursuit of
truth. It is not possible to be faithful in the pursuit of truth in any area of
knowledge if one is exposed to restrictive pressures. A scholar must be free to
follow the light of truth without fear of where his investigations will lead him.
He must also in the pursuit. of truth have free access to all the evidence which
is available in his particular field. In this connection Article 16 of the draft
articles is of particular interest and significance.

Your attention has already been drawn to the fact that books and periodicals
have been banned from entry into this country by the Department of National
Revenue without right of appeal. I am not aware that any literature so far
banned has been of a nature that would be of value to scholars, but the principle
here involved is a dangerous one. If literature which is allowed free circulation
is restricted to literature of a certain kind, or alternatively excludes literature
of a certain kind, there is no longer any guarantee that our scholars are free
and unfettered in the pursuit of truth. Moreover, the §cholar 18 un@er obligation
to present for the consideration of his students all points of view in order that
those who are engaged in the pursuit of kpowledgc may have full opportunity
of reaching independent conclusions. This mvolves. the right of freedom of
opinion and expression. There are cases when this freedom has not been
vouchsafed to those within our universities. . ;

I would not maintain that there have been as yet in this country any
glaring instances of abuse resulting in the dismissal of fearless scholars. T think
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it can be maintained that scholars have been penalized for fearless expression
of opinion and I am sure that there are instances where fear has silenced
scholars and made them hesitant and unwilling to give voice to their opinions.
It is not, however, so much as a redress to existing evils that this article or other
articles are important. It is rather as a safeguard against situations which
might arise and these not as remote contingencies but as repitition of circum-
stances which have arisen in other places. :

If our universities were ever allowed to become places which represented
some particular point of view which was dictated by anything other than a free
pursuit of truth, the last stronghold of independence would be lost and the
Dark Ages would again be upon us. It is the experience of centuries that right

- thinking comes as the result of diversity of opinions, or as one eminent scholar
uas put it, truth only emerges out of controversy. Any suggestion that there
is one set of facts that is true over against all others or any one form of inter-
pretation of facts which is right, is clean econtrary to the whole stream of
tradition in higher education. Sir Walter Moberley in his outstanding book
“The Crisis in the University” has spoken of the distinetive responsibility of a
university to be “a place where the criticism and evaluation of ideas is continually
being carried forward, where nonsense can be exposed for what it is and where
the intellectual virtues rooted in sincerity of mind are being fostered and
transmuted”. Thus if a university is to fulfil its function it may very easily
find itself in a position where exposing nonsense for what it is involves conflict
with points of view which the state or some influential body within the state is
anxious to propagate. Unless the university has complete protection to speak
fearlessly, the cause of truth must inevitably suffer. Here again a responsibility
is involved. Academic freedom does not mean academic licence, although it has
sometimes been so interpreted. To quote Sir Walter Moberley again, he used
the phrase “responsible independence”. Freedom is never an absolute thing;
it always stands in relation to a higher service. The pursuit of truth lays upons
the scholar its own standard of integrity. Here again the enforcement of
responsibility does not seem to me to lie with the state. It is something which a
university must itself inculeate in its members. It is, however, vain to inculeate
a sense of unremitting service to truth unless freedom to enlist in that service
i5 ensured as an inalienable right.

While these observations which 1 have made in the main illustrate the
concern of universities with one particular section of the suggested bill of rights,
they should also be sufficient to show the concern of universities with all basic
human rights and freedoms as the essential ingredients of the good life, and
give assurance of the support of universities to any measure which will ensure
the safeguarding of these rights and liberties.

In the third place, I would like to say something from the point of view of
just the ordinary ecitizen who is concerned with the eivil liberties. From this
point of view it seems to me that the most desirable object to secure is the
elimination of the uncertainty and bewilderment which surrounds the ordinary
citizen in this regard. As has already been pointed out to your committee, it is
difficult for the layman to discover from the various scattered sources at his
disposal, and not at his easy disposal, what his rights as a Canadian citizen are.
One cannot but be impressed and alarmed by the list of instances cited by the
Civil Liberties Association of the infringements of.human liberties which have
oecurred in recent years in this country. One finds it impossible to believe that
these are consistent with any considered policy of liberty which governs this
Dominion. Rather they seem to indicate an accumulation of instances of what
can happen when there is no considered policy clearly and definitely expressed.
Or more accurately still, it would appear that they are examples of the dangers
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inherent in our decentralized system of government, which, valuable in itself,
needs as its complement some clear expression of uniform agreement as to the

‘basic principles on which our system of government is based.

The ordinary citizen desires to be assured that his worth as a person is the
fundamental principle from which legislation springs, and that legislation is
designed to protect his worth from encroachments. Our country is one into
which many people are seeking entry as a refuge from the infringements of
personal freedom which they have experienced in their native lands. They
expect that within our borders they will find freedom to express themselves as
they really are, that they will be able to live without fear, and that they will
be able to pursue their lives independent of particular ideologies and free from
external pressures. And we have given them cause to expect to find these things,
because we assert that we are a freedom-loving people, as indeed we are. And
vet for all the measure of freedom which we enjoy—and you, sir, have remarked
today that we probably enjoy it in a greater measure than any other country
in the world—it remains possible for anomalies to arise and injustices to exist,
and these most frequently, it would seem, among those minorities to which these
people who are seeking entry to our country must of necessity belong. It is
true, and we realize that it is true, that these anomalies and injustices are the
exception rather than the rule; and indeed the majority of our citizenry are
unaware that they are taking place. But incidents, however few, become prece-
dents unless there is some central core of right to which we can appeal. The
infringements of liberties that go unchecked all increase the total sum of anxiety
and fear, and thus sap the vitality of the whole population. These things are
gradual, and they tend to pass unnoticed; but nevertheless it is to my mind
significant that the infringements of human rights which are most often quoted
have all oceurred within recent years. And the reason for this seems to me to
be that there have entered into the modern state two new factors that have made
a radical difference to our mode of thinking and to the nature of government.

We are living in an age when rapid action is becoming increasingly neces-
sary. That is one of the characteristics of the scientific age, from which I think
there is no escape. And when events are in general fast-moving we develop
almost of necessity the habit of acting without due consultation. We have to act
too often arbitrarily. And that is the very point at which totalitarianism is
likely to begin and does begin. It is inevitable that in times of emergency a
government must impose controls and limitations and act in such a way that
the minimum of delay is involved. There is to my mind a very real danger lest
the times in which we live be considered as a permanent period of emergency,
resulting in the imposition of controls and limitations which become a permanent
feature of our community life. Against such tendencies there is no real safe-
guard but a clear-cut declaration of the inviolable rights of the individual.

The other new factor which has entered into the modern state and altered
the nature of society is the advent, or rather the increase, of the social services.
Traditionally the government of a country exists in order to defend the country
against external aggression and to maintain peace and good order within the
community. During the last seventy-five years or so we have envisaged the
government, as having further functions than these; and in particular we have
looked to it to provide social services and social protections of various kinds;
and in large measure or in small we have begun to think in terms of the welfare
state. Now this kind of social planning undertaken by governments involve, as
Mr. Hugh MacLennan has pointed out in a recent article, the necessity of placing
ever-increasing power in the hands of governments, bureaucracies, corporations,
armies and police . That, I think, is an inevitable tendency, and T doubt if there
is anv way of inereasing the social services of modern society without it. We
do not in general question the value of these services to the community, though
we mav have differences of opinion as to the extent to which they should be
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developed and the extent to which voluntary social agencies should be thereby
limited. But nevertheless the dangers involved in these are obvious, and the
result is that government at all levels is bound to be more and more concerned
with the private lives of individuals.

If it assumes responsibility for their welfare it can with some justification
claim some measure of control over their lives. The danger arises when govern-
ment in any of its forms tends to exercise the functions of the courts, and when
in the name of efficiency personal liberties are subordinated to standardized
practices. It is at this stage that it becomes imperative to have certain rights
and freedoms before the law expressed in a manner which is uncontrovertible.

The final section of what I have to say is concerned with the question of
whether a Bill of Rights is the solution to the problems which confront us in the
maintenance of individual human freedoms. That these should be maintained
no right thinking person can deny, though the precise extent and nature of
these freedoms will ever be a matter of dispute. The real difference of opinion
lies in the manner of their maintenance. Here we fall between the traditions
of the two great powers that so greatly influence our national life. Great
Britain has no Bill of Rights; the US.A. has. Which patterns should we follow?
It is perhaps not altogether- true to say that Great Britain has no Bill of
Rights. It was established early in her nationhood in the form of Magna
Charta, the spirit of which has become so ingrained in the life of the nation
that no further declaration has proved necessary. But the positions are not
entirely similar. The divided powers of government, the heterogeneous nature
of the population, the vast distances which separate the different parts of our
country, all create different situations which demand different ways of meeting
them. To suppose that the mere introduction of a Bill of Rights into our
Constitution would solve our problems is an attitude of mind against which we
must set our faces. True freedom cannot be embodied in law and transcends
legislation. It involves the aceeptance by the total community of common ideals
and common responsibilities. Nonetheless, it is a fact of experience that law
has an educative power. Once a law is formulated, people automatically tend
to adopt its norms and to accept its standards. History has shown, for instance,
that Declarations of Rights at the time of the French and American Revolutions
had a profound effect upon subsequent events. Without a program of education
such a Bill of Rights would lose most of its effective power, but without a
Declaration backed by legal validity, education by itself has little permanent
value especially when we take into account the new features of modern com-
munity life to which we have already referred.

The World Council of Churches in its inaugural session at Amsterdam in
1948 had this to say about the jeopardy of freedom:—

The tensions which agitate present day society, both domestic and
international, threatens the existence of human rights and freedoms.
Under the necessities of war peoples in every free community yielded to
their governments individual rights which in times of peace they were
disposed to guard with zealous care. Efforts to recapture the enjoyment
of personal freedoms encounter various obstacles. When disrupted eco-
nomics have followed the devastation of war the preservation of life has
made unavoidable the continuation and at times the strengthening of
government, controls. The inability of the major victorious powers to
adjust their differences has cast a shadow over every land. Without
measurable assurance of a peaceful world the traditionally free countries
are reluctant to return to their accustomed ways of freedom. Totalitarian
governments do little to liberalize their domestic practices and in fact
seek to extend their view of life to foreign lands.
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This is a graphic and I think accurate picture of the rapidity with which
freedom can be cast out of the life of a nation. Canada today is regarded as a
nation that can give a lead in international affairs and whose stand against
totalitarianism is one of the bulwarks of the world forces of democracy. A
Declaration of Rights is one of the standards by which a nation is judged by
other nations. The introduction of such a Bill of Rights into the Constitution
of Canada at this juncture of world affairs would not only be of lasting benefit
to the Canadian people. It would give fresh hope and courage to those nations
of the world which love freedom and are threatened by tyranny.

Those, Mr. Chairman, are just some observations which I make about those
areas of which I have spoken, and I trust that they may be of some value to
your committce in.the expression of opinion of the ordinary citizen.

The CrAmrMAN: Thank you, Dr. Seely. You have expressed in noble words
the thoughts that have been passing through our minds, but which we have not
expressed as yet in phraseology as you have. You have assisted us very greatly
and I thank you for coming. I am sure the committee joing with me unanimously
in my expression of gratitude for your splendid and learned statement. It reflects
great knowledge and philosophy and will help us in our thinking.

Now, gentlemen, our last witness of to-day is Doctor E. A. Corbett,
Executive Director of the Canadian Association for Adult Education.

Dr. E. A. CorBerr: Mr. Chairman and gentlemen, first let me say that
I consider it a great honour to have been invited to appear before this important
and distinguished committee. Although I am appearing here as an individual,
as Senator Roebuck asked me to do, I think it might be helpful if I told you
just what I am and what I do.

The CrammaN: Yes, please.

Dr. CorserT: I have been for the past fourteen years Executive Director
of the Canadian Association for Adult Eduecation. This organization
came into existence in 1935 and received its Dominion charter the same year.
[ts purpose is to serve as a national clearing house and co-ordinating agency
for universities, departments of government and voluntary agencies at work in
the field of adult education throughout Canada. The society has been supported,
since its inception, by annual grants from the Carnegie Corporation of New
York, from provineial Departments of Education and private subseriptions.
It is now widely accepted throughout Canada, and we have what might be
called a “People’s University,” with an enrolment of some thirty thousand
people, receiving weekly supplies -of study materials from us on a wide variety
of subjects.

Adult education has been described as “Imaginative Training for Respons-
ible Citizenship.” T believe it can be used as a powerful medium for creating
the atmosphere in which a democracy can live and work. The methods used in
adult education are informal and the emphasis is placed on the group rather
than the individual as a unit of educational experience. For that reason, -
among others, we warmly welecome the appointment of your committee. =Articles -
16 and 17 of your terms of reference concerning freedom of assembly, freedom
of opinion and expression—the right to seek, receive and impart information
and ideas through any media and regardless of frontiers—deal with the very
life-blood of an organization such as I represent. It was for that reason that
last year, at a world conference on adult education called by UNESCO and
held at Elsinore, North of Copenhagen, in Denmark, at which I was present as
Canadian representative, delegates from thirty countries unanimously approved
the United Nations Declaration of Human Rights and pledged our support of a
world-wide study of its provisions. This action was taken in the firm belief



136 SPECIAL COMMITTEE

that without wide acceptance and of belief in the fundamental freedoms adult
education as a factor in international understanding and goodwill could not
possibly funection.

There are a number of reasons why I personally believe that.Canada should
now have a bill of rights embodied in her constitution. I would emphasize,
and T want it understood that this brief presents my personal views, rather
than those of the association which I serve. I assure you that I feel certain
that the thirty or forty thousand people I represent, as members of this associa-
tion, would give their support in principle to what I have to say.

First, because in the United Nations Universal Declaration of Human
Rights the member nations have found common ground on which to pledge
their beliefs in those basic human rights which are the foundation of freedom,
justice and peace in the world. I think Canada should now take action to give
substance to her acceptance of that declaration of faith and purpose. Canada
has finally accepted the responsibility for the right to amend her own con-
stitution, by providing that a Canadian court shall be her final court of appeal.
This would. therefore be an appropriate time to make explicit those basic
concepts of freedom of speech, and religion, freedom of assembly and of the
individual, which are implicit in the British North America Act.

We have plenty of evidence in Canada in the past few years that basic

rights and freedoms can be threatened. There is no need at this time for me

to enlarge upon that subject. This committee is well aware what those threats
are and where they have taken place. T would like, rather, at this time to call
attention to the main areas in which a constitutional bill of rights for Canada
would be of incalculable value.

First, in the field of adult education. I think it is true that the world
educationalists have come to regard this as rather a new medium. I do not like
the term “adult education”; I prefer public education at the adult level. At
any rate, it is a medium that has been developed throughout the world within
the past twenty five years. It l‘las come to be regarded as a necessary element
in any programme of citizenship training, and as a valuable weapon against
those subversive ideologies which threaten to destroy the democratic way of life.

The CuamMmaN: Hear, hear.

Dr. Corserr: The capacity of a well organized ably directed programme
of adult education to awaken and sustain a sense of responsibility for the
community, and for the nation, has been demonstrated in hundreds of com-
munities in Canada in the past years. Most of us have heard, I expect, of
the famous St. Francis-Xavier programme of adult education. Dr. Coady, of
St. Francis-Xavier was the great pioneer in this field and is president of the
association I represent. Dr. Coady was recently called to appear before the
Economic and Social Council of the United Nations to describe the way some
100,000 fishermen and farm people of the Maritime provinces have found
economic security and have mastered their economic destiny through a well
directed programme of education for economic and social action. The story of
. improved schools, better medical services, community cooperation in programmes
of self help through group study, group thinking and group action, is too long
to recite here. But it can readily be seen that for this kind of activity there
must be no barriers to assembly, exchange of opinion, interchange of study
materials, books and films and other aids to learning. Senator Rupert Davies,
speaking in the Senate last year said:

Let me for a few moments deal with Article 16 in which T am parti-
cularly interested. We were told that in 1948, under tariff item 1201,
forty-five books and twenty-three newspapers and magazines were refused

entry into Canada, while in 1949, eighty-one books and twenty-two
magazines and newspapers were refused admission.
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I object strongly, he said, to any officer of. the Department of
National Revenue in charge of censorship, deciding what are the right
and proper books for Canadians to read. This is a most dangerous power
to put into the hands of an anonymous member or members of a depart-
ment of the government.

I feel that Article 16 of the proposed Bill of Rights seeks to deal with this
problem of censorship, and I want to point out how necessary such a human
right and fundamental freedom as that outlined in Article 16 is in Canada.

I recognize the need for a measure of censorship of books and films but
share the conviction of Senator Davies that such censorship must be in the
hands of highly qualified people.

The CuamrMan: But they should be thoroughly guided by certain general
principles as well?

Dr. CorBerT: Yes.

The CrARMAN: And not left to the caprice or opinion of the censor.

Dr. CorserT: That is correct. In passing, it may be of interest to you to
know that at the general meeting of UNESCO which will be held in Florence,
beginning May 22nd this year, there will be submitted an international agree-
ment on the importation of educational, scientific and cultural materials. In
introducing this subject Dr. Torres Bodet says:

No protectionism could be more short sighted than that which

“protects” the minds of people from the ideas and attainments of the
rest of the world.

Under this agreement, if approved—and it probably will be—organizations
would be free from tariff restrictions in importing films, film strips, microfilms
and recordings of an educational, scientific or cultural character. Newsreels
would also be allowed to enter duty-free.

In addition, scientific instruments or apparatus for educational or research
purposes, if they are not manufactured in the importing country and if consigned
to approved institutions, would be allowed to move aecross frontiers without
payment of duty. If this is done, it would seem to me to solve the problem.

Hon. Mr. GrapstoNE: Do you say that the censorship of magazines and
books is not in competent hands?

Dr. Corserr: I am quoting Senator Davies, who apparently seemed to
think it was not in competent hands.

Hon. Mr. Grapstone: I would question just where you might get more
competent hands; however, I would think probably there should be provision
for an appeal.

Dr. CorBerr: Yes. Our point is that wherever the authority lies it should
be in the hands of people who are well qualified to impose the censorship.

Hon. Mr. GrapstoNe: I think it is generally admitted that certain maga-
zines and books seek admission, which are now properly barred.

Dr. CorBerT: Yes.

Hon. Mr. KinLey: Do you still think censorship is salutory?

Dr. Corserr: Yes, in many instances.

Hon. Mr. KinLey: It keeps out the dirt. You skim everything to keep the
dirt out of it.

Dr. CorBerT: Yes, exactly.

Hon. Mr. Kixcey: I do not know why the minds of the people should be-
exposed to dirt. Y

Dr. CorBerr: Yes, I approve of a measure of censorship.
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The CuHAIRMAN: A person who goes to a moving picture should not run the
risk of seeing an off colour film.

Hon. Mr. KiNnLey: Especially the children.

The CuHAIRMAN: A man should be free to send his children to a theatre,
knowing that some adult has had the responsibility for looking at the pro-
gramme, and assure him that it was all right. The problem is that we have not
laid down principles to guide the censor. He should be permitted to remove
the filth from films and things of that kind. However, I am not prepared to
say what the principles should be. He should not be a dictator in any sense;
he should be a social administrator and have a clear statement as to his duties.

Hon. Mr. GrapsToNE: I am not a “movie fan”, and I am not competent
to pass on whether the censorship of the movies is satisfactory.

Dr. CorBeErr: I think in the main the provinecial censorship of movies is
in pretty sound hands.

Hon. Mr. Grapstone: But I would question the censorship as regards the
publicity that is permitted, both over the entrances to motion picture houses
and in the newspapers.

The Cuarman: Execuse us, Doctor, for this interruption.

Dr. Corsert: 1 was going on to say that it would, in my opinion, be of
great value in carrying out nation-wide adult education activities if we could
place in the hands of our people a bill of rights which is something more than
a statement of moral principles, a document with teeth in it, carrying with it
the assurance that the basic human freedoms in Canada cannot be violated.
It may be pointed out that since freedom of speech, of peaceable assembly, of
discussion are already implicit in our constitution, and since reasonable limits
on their abuse are already defined by statute and judicial decision, there is no
need to state explicitly in a constitutional document what is already implieit
in the British North America Act. Yet all of these freedoms have been in some
measure restricted or abridged by actions of federal, provineial and municipal
governments in Canada. In the past, experience has shown that what is only
implicit is often endangered by lack of recognition and of wide public acceptance.
An explicit statement of rights and freedoms could be used in cur field of edu-
cation to create public recognition of and support for the fundamental bases of
our society, and would make it possible to educate the public conscience against
infringement of those rights in local communities and in the nation. Over
one hundred and fifty years ago Tom Paine pointed out that “he that would
make his own liberty secure must guard even his enemy from oppression, for
if he violates this duty he establishes a precedent that will reach unto himself”.
Last year the joint parliamentary committee in its report stated that “respect
for, and observance of human rights and fundamental freedoms depends in
the last analysis upon the convictions, character and spirit of the people.”
That is very true. ;

The CuAmrMAN: That was my phrase that I contributed.

Dr. CorBerT: Yes. I think you are borne out by the English philosopher
Bosanquet, who once said that “a right is a claim in which the community will
support you. If the community will not support you in your eclaim, it will not
help to ecall it a right.” :

It is profoundly true that a bill of rights ecan only be a living thing when
its terms are so sharply outlined in the public consciousness, that it reveals
itself in the conduct of all the citizens. It is my opinion that such a sharp
articulation of fundamental freedoms in the minds and the lives of Canadian
people can only be secured when the terms of those freedoms are written into
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our constitution in such a way that the wayfaring man though a fool may not
err therein. In this connection may I quote from a recent speech by the Hon.
L. B. Pearson.

In our search for the hidden enemy of our ways of life, we must be
careful not to impose regulations or create prejudices which shackle the
spirit of enquiry by spreading the impression that anything unorthodox
or enterprising or imaginative is suspect. If we reduce the high adven-
ture of investigation to the level of a search in a shallow stagnant
pool, we shall soon retreat into the dark recesses of torpid and absolute
conformity which is the stuff from which the totalitarian police state is
made. This retreat will be certainly assisted if public opinion ties
the label of “dangerous” or “red” to everyone who may one have attended
a luncheon or the League for Peace and Freedom, or played basketball
at High School with the young Radicals. It is easy in a democratic
state to become the vietims of our fears, just as it is easy—frighteningly
easy—to become the vietim of our apathy and indifference.

The obligation of those in authority is to strike a balance which
corresponds to the realities of the situation. In striking the balance
between freedom and security, in the difficult days ahead, I hope that we
shall have enough good sense and enough faith in our own institutions
to act so that the confidence, the selfrespect, the initiative and the devo-
tion to duty of our civil servants will be strengthened and encouraged.

The CrarMaN: That was when he was arguing against the “witch-hunts.”

Dr. CorBerT: Yes.

Hon. Mr. KiNnLey: Asiregards your definition of “a right”, perhaps the
definition of “right” is “only what the majority says is right.”

Dr. CosBerr: Well, that is what we were discussing.

Hon. Mr. Kintey: I am reminded of a story. A young student at Normal
School, a very eccentric fellow, was told by his teacher to do an exercise on
the board. When he had finished it the teacher said “That is not right”. He
said “Oh, yes, it is right.” The teacher said to the class “Hands up,"all who
say he is right”, and the class by a vote decided that he was not right. He
said “It is the first time I saw a mathematical problem proved by votes.” .

Mr. CorserT: May I now submit and discuss certain reasons why I think

this would be important in. the field of elementary and secondary education.
It seems to me that it iseven more important than it is in our field of public
adult education. I mean, it is more important that the teachers in Canadian
schools and colleges should have in their hands a document designed to safe-
cuard those basic rights which we accept vaguely but are never sure about.
1 believe that by making such a document available throughout our _whole
school system, elementary and secondary, we would enr%ch'and confirm in the
minds of our young people the true meaning of citizenship in a country of free
heople. ;
i pIt would strengthen the instinct inherent in a child’s mind for justice and
fair dealing. It would strengthen their pride of country and at tl}e same time
that feeling of oneness with the young people of other countries which organiza-
tions like the Junior Red Cross have done so much to cultivate. Tbey would ’ghen
have- documentary proof that Canada had taken her place with the United
Nations in a universal declaration of human rights.

It is often objected that the American Bill of Rights has been of doubtful
value in the United States. But certainly educationists in that country are
agreed that it has been one of the greatest single sources in uniting the American
people, and in establishing respect for human rights in that country.
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Professor Chaffee of Harvard University recently stated that “more than
any other part of the constitution the ten amendments which make up the
Bill of Rights are the precious possession of private citizens. They came out
of the people and were made directly for their benefit”.

Mr. Justice Douglas of the Supreme Court of the United States, states
that the Bill of Rights is a constant reminder to the American people that once
they strike down the expression of ideas that they happen to despise they have
forged an instrument for the suppression of ideas they cherish.

The American Bill of Rights is a part of the teaching equipment of every
American teacher. It is basie in their philosophy of education; framed copies
hang in thousands of their schools.

The CramrMAaN: Did you ever see a copy of the British North America
Act hanging up in any school?

Dr. CorBerr: No, I never have. The citizenship ceremonies which welcome
the coming of age of high school student are characterized by a solemn reminder
of the significance of the Bill of Rights in the life of a free people.

Hon. Mr. GuapstoNe: On some occasion could you put on the record a
copy of the American Bill of Rights? It is not generally known. '

The CuARMAN (Addressing the Secretary): Will you take care of that?

Dr. Corserr: More than anything else the Bill of Rights has contributed
to that fierce pride of country which characterizes American young people.
Sometimes we find that pride a little offensive, but it is there. This whole
book is devoted to the techniques and types of programs for this day of
celebration which is held throughout the United States, when students who
have come of age are welcome to citizenship, and you see enormous floats, with
the Bill of Rights written on the side, going down the street, and every child
who is welecomed that day into citizenship is presented with a copy of the
Bill of Rights.

The CuArrMAN: With the permission of the committee a copy of the Bill of
Rights will be later placed on the record. (See Appendix to this report.)

Dr. Corserr: Dr. A. C. Lewis, Dean of the Ontario College of Education,
stated recently that a Canadian Bill of Rights embodying the principles set
forth in the United Nations Declaration would be one of the most important
documents that could be made available to Canadian schools. “The use of it,”
he said, “as an educational weapon against totalitarian ideologies and as a
medium for the teaching of the basic principles of democracy in the schools
would contribute to national pride and unity. It would also contribute to
inter-racial goodwill among racial groups in our schools.”

I am convinced that there are thousands of young Canadians for whom a
clear Declaration in Canada’s own constitution would constitute a source of
inspiration and of education.

It would help teachers to emphasize those things which distinguish us from
the world of repression and fear. Around such a document a far greater sense
of nationhood and a firmer faith in democracy would take shape.

Another subject that 1 deal with briefly is immigration.

It is altogether likely that during the next decade we will see large numbers
of immigrants from many parts of the world take up their homes here as new
Canadians. It is suggested here that a constitutional Bill of Rights would be of
immense value in our naturalization proceedings and in teaching the strangers
within our gates the full implications of Canadian citizenship.

People coming to us from central European countries come with the high
hope in their hearts that here in this new land they will find the freedoms, the
rights, denied to them at home. It would give these people a sense of security
to know that the rights of minorities in Canada are protected by law.
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Last year the Association I represent prepared and published for this
government, a book called “This Is Canada”. Fifty thousand of these were
distributed in the English language, 10,000 in Polish, 10,000 in Dutch, 10,000 in
Ukrainian, 10,000 in German and French.

Hon. Mr. KiNrLeEy: You have not got one in Hungarian?

Dr. Corsert: No.

I think it would have been valuable in preparing such a book for wide
distribution in central European countries if we had been able in that section
dealing with law in Canada to include a Bill of Rights. It would have added
enormously to the value of the book, if in their own language those safeguards
were made clear to prospective immigrants. In the meantime officials of the
Citizenship Branch of the Department of State, social workers in our cities, and
educationists engaged in teaching immigrants the language and ways of the
country, find that these people whom we are trying to welcome as future
Canadian citizens are so terrified, so inhibited as a result of abuse at home that
they are afraid to take part in many of the social or educational activities of
the communities in which they have settled. They are afraid of the police, they
are afraid of officials. On the one hand they are welcomed by officials and
employment agencies and are warned that unless they can support themselves
completely they will be deported.

Hon. Mr. Kincey: They come with that fear in their minds but they soon
get over it.

Dr. CoreerT: I hope so. Recently a Toronto paper, the Globe and Mail,
of February 2, 1950, carried this editorial which I think is worth quoting.

An anomaly in the status of recently arrived refugees from Europe is
becoming both more apparent and more troublesome. Canada has
officially adopted the designation of new Canadians for those who gener-
ally have been known as DP’s, but the preferred name has little signifi-
cance except in a human sense. Most of them are placed on a kind of
one year’s probation as workers, but their legal status as non-citizen new
Canadians does not change until five years has been spent in the country.

In earlier days when Europeans came to Canada as immigrants they
retained their foreign citizenship until they were admitted to full status
here. The new Canadians now here have no foreign citizenship. They
have no Canadian citizenship. Those among them who have good educa-
tion, and passably good English, are under a specially troublesome handi-
cap; they find that entry into their own professions and business is
delayed until naturalization is granted. They find virtually insuperable
barriers in arranging normal mortgage accommodation to supplement their
own funds and savings in the buying of business of their own. Their
ability to enter into most kinds of contracts is prejudiced. ;

All of them have passed through a double screening—that of the
International Refugee Organization, and that of a competent body of
Canadian officials. Their aggregate number is not so great that they
cannot be easily checked. The suggestion is made that so soon as they
have shown reliability and the promise of becoming good Canadians they
should be given some kind of interim status which would at once more
closely identify them with the country of their adoption and dignify their
position as individuals. The “first papers’_’ which prospective new citizens
are able to get in the United States provide these advantages.

Hon. Mr. Kinuey: Well, they get a letter certifying that they can per-
manently stay in Canada.
Dr. Corserr: If they can support themselves.
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Hon. Mr. KiNrey: I have been having DP’s work for me. They have to
work on the farm for one year. It used to be for a period of two years. After
a year’s service they get a certificate from the Labour Department stating they
have established themselves to the extent that they can stay in Canada.

The CralrMAN: I do not think that letter states they can stay in Canada.
What it says is that they have carried out their obligation.

Hon. Mr. KiNnrteEy: And that they are considered as being able to stay in
Canada.

Dr. CorBerr: Only if they can continue to support themselves.

Hon. Mr. KinLey: Oh, that is true.

The CralrMAN: And do not go into an institution for a nervous disorder
or something of that kind.

Hon. Mr. Kintey: They can secure residency after a year. They are given
a document and they are able to go and work where they like. This, of course,
is after they have fulfilled the requirements of their contract for the one-year
period. I had a Pole with me for two years and then he was free to go and
get a job where he liked. I have a Hungarian and his wife with him. He is
highly educated and was a member of the constabulary in his own country.
He is farming now and although he is not a good farmer he is a fine person,
and in the near future he will be able to go and get a job where he likes.

Dr. CorBerr: Yes, but the terrifying thing is that if he does not get a job
he is sent back.

The Cuamrman: Well, he is liable to be deported.

Hon. Mr. Kizuey: Where would they deport him to?

Dr. Corserr: Back home.

The CuammaN: I think that if you searched the records you will find that
there have been very few deportations of these people.

Hon. Mr. KixLey: Very few.

Dr. CorBerr: That is the fear they have.

At the present time under the Department of Education in Ontario over
15,000 Central FEuropeans are being taught our language and the customs of
our country. The teachers of these classes are all agreed that it would be of
great value if Canadian laws, especially those dealing with the Canadian way
of life and the rights Canadians accept as a matter of course, were written down
so clearly and simply that even a frightened immigrant could not misinterpret
them: '

Many of the objections to a constitutional Bill of Rights are based on
the fear that it might provide opportunities for dissemination of communist
propaganda by depriving the state of the weapons it needs to protect itself
against communist activities. These arguments overlook the fact that the most
effective weapon against communism is understanding of, and pride in the things
which distinguish a free society from a communist society. One of the reasons .
why eommunism can make no headway in Great Britain and in the Scandinavian
countries, for example, is that the level of public education for adults is higher
in those countries than anywhere else in the world.

Here in Canada the organization I represent has sponsored for the past
ten years, in co-operation with the CBC and the Canadian Federation of
Agriculture, a radio program called the National Farm Radio Forum. Some
30,000 farm people meet in groups of from fifteen to twenty every Monday
night in farm homes to listen to the broadcast and carry on a discussion of
the subject afterwards. During those ten years I have seen hundreds of
Canadian communities rediscover their sense of neighborhood, and develop a
civie consciousness which has resulted in better homes, better schools, and
better medical care; and develop also a new sense of responsibility to the




A

&
b
lf’

o

.

&

!

%

HUMAN RIGHTS 143

community and the nation, as a result of group thinking, group planning and
group action. I do not believe that subversive ideologies could find acceptance
among people who have in this way found new pride in their communities
and in their country.

For these reasons I do not agree that a constitutional Bill of Rights would
deprive the state of a needed weapon against communism. I feel it would give
an edge and temper to that weapon and make it more effective.

In conclusion, Mr. Chairman, may I express the opinion that by subscribing
to the United Nations Universal Declaration of Human Rights, Canada has
undertaken to promote effective recognition and observance of human rights
and fundamental freedoms in its territory. I feel that Canada would enhance
her standing as one of the great nations of the world if she now proceeded to
implement this undertaking by insecribing in her constitution a Bill of Human
Rights to which every person in Canada is entitled.

Hon. Mr. KiNiey: I think you will agree, Dr. Corbett, that the American
Bill of Rights is a bulwark of free enterprise? The right to own property and
the right to the pursuit of happiness, for instance, are set out in the American
Bill of Rights.

Dr. CorBerT: Yes.

The CHAIRMAN: Are there any other questions? If not, I will now thank
you, Dr. Corbett, on behalf of the committee, for the excellent statement you
have presented to us. It is obviously the result of a wealth of experience, and
it gives us a new slant, for the subject of adult education has not been referred
to, at least not in any detail, in any of the other briefs. You have helped us
greatly, and again I thank you.

The committee adjourned until Tﬁesd’ay, May 2, 1950, at 10.30 a.m.



APPENDIX “A”

CONSTITUTION OF THE UNITED STATES

Amendments

(The first 10 Amendments were adopted December 15, 1791, and form what
is known as the “Bill of Rights”)

Amendment 1

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.

Amendment 2

A well regulated Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall not be infringed.

Amendment 3

No Soldier shall, in time of peace be quartered in any house, without the
consent of the Owner, nor in time of war, but in a manner to be preseribed by
law.

Amendment 4

The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by Oath or affirmation,
and particularly deseribing the place to be searched, and the persons or things
to be seized.

Amendment 5

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offence to
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use,
without just compensation.

Amendment 6

In all eriminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascertained
by law, and to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence.
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Amendment 7

In Suits at common law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury,
shall be otherwise re-examined in any Court of the United States, than according
to the rules of the common law.

Amendment 8 :

Excessive bail shall not be required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.

: ' - Amendment 9

The enumeration in the Constitution, of certain rights, shall not be construed
to deny or disparage others retained by the people.

Amendment 10

The powers not delegated to the United States by the Constitution, nor
‘prohibited by it to the States, are reserved to the States respectively, or to
the people.
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ORDER OF REFERENCE

(Extract from the Minutes of Proceedings of the Senate
20th March, 1950.)

On motion of the Honourable Senator Roebuck, seconded by the Honour-
able Senator Kinley, it was—

Ordered, That a Special Committee be appointed to consider and report
on the subject of Human Rights and Fundamental Freedoms, what they are
and how they may be protected and preserved, and what action, if ‘any, can
or should be taken to assure such rights to all persons in Canada, and that for
greater certainty, but not so as to restrict the generality of the foregoing, that
the Committee give consideration to the following draft articles:

Article 1
Everyone has the right to life, liberty and the security of person.

Article 2

No one shall be held in slavery or servitude; slavery and the slave trade
shall be prohibited in all their forms.

: Article 3
No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.
Article 4
Everyone has the right to recognition throughout Canada as a person
before the law.
Article 5
All are equal before the law and are entitled without any diserimination
to equal protection of the law.
Article 6

Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the Con-
stitution or by law.

Article 7

(1) No person shall be subjected to arbitrary arrest, detention or exile.

(2) Any person who is arrested or detained shall be promptly informed
of the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

Article 8

Every person who is deprived of his liberty by arrest or detention shall
have an effective remedy in the nature of habeas corpus by which the lawful-
ness of his detention shall be decided speedily by a Court and his release ordered
if the detention is not lawful.

i‘f-;.l G et
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Article 9

. Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.

Article 10

’ (1) Everyone charged with a penal offence has the right to be presumed
mnocent until proved guilty according to law in a public trial at which he
has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act

~ or omission which did not constitute a penal offence under national or inter-

national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence was
committed. :

; Article 11
No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation. Every-

one has the right to the protection of the law against such interference or
attacks.

Article 12

Everyone legally resident in Canada has the right to freedom of movement
and residence within the country, and the right to leave and return to Canada.

Article 13

(1) Men and women of adult age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full consent

of the intending spouses. ‘
. (3) The family is the natural and fundamental group unit of society and
18 entitled to protection by society and state.

Article 14
. (1) Everyone has the right to own property alone as well as in association
with others.

(2) No one shall be arbitrarily deprived of his property.

Article 15

. . Everyone has the right to freedom of thought, conscience and religion, this

right includes' freedom to change his religion or belief, and freedom, either
alone or in community with others, and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

Article 16

. . Everyone has the right to freedom of opinion and expression; this right

ncludes freedom to hold opinions without interference and to seek, receive

and impart information and ideas through any media and regardless of frontiers.
6129413
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Article 17
(1) Everyone has the right to freedom of peaceful assembly and associa-
tion.
(2) No one may be compelled to belong to an association.

Article 18

(1) Everyone has the right to take part in the Government of the country,
directly or through freely chosen representatives.

(2) Everyone has the right of equal access to public service in the
country.

(3) The will of the people shall be the basis of the authority of Govern-
ment; this will shall be expressed in periodic and genuine election which shall
be by universal and equal suffrage and shall be held by secret vote.

149. Every person is entitled to all the rights and freedoms herein set
forth without distinction of any kind such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or
other status.

150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior
Court of the Province in which the violation occurred.

151. The above articles shall not be deemed to abridge or exclude any
rights or freedoms to which any person is otherwise entitled.

That the said Committee be composed of the Honourable Senators Baird,
David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten, Reid,
Roebuck, Ross, Turgeon, Vaillancourt and Wood;

That the said Committee shall have authority to send for persons, papers
and records.

Attest.

L. C. MOYER,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS
Tuespay, May 2, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to
consider and report upon the subject of Human Rights and Fundamental Free-
doms met this day at 10.30 a.m.

Present: The Honourable Senators—Roebuck, Chairman; Baird, David,
Davies, Doone, Gouin, Grant, Kinley, Petten, Reid, Turgeon, Wood.—12.

The official reporters of the Senate were in attendance.

Mr. R. Grantham, Associate Editor of the Ottawa Citizen, Mr. Claude Jodoin
and Mr. Leslie Wismer, M.P.P.; of the Trades and Labour Congress.of Canada,
and Mrs. G. N. Kennedy, Mrs. C. E. Catto, Professor D. H. Hamly, Mrs. D. C.
MacGregor, and Mr. H. A. Miller of the World Federalists, Toronto, were present.

Mr. Grantham read a brief on behalf of the Canadian Civil Liberties Union,
Vancouver Branch, and was questioned by Members of the Committee.

Mr. Wismer read the submission of the Trades and Labour Congress, and
he and Mr. Jodoin were questioned by Members of the Committee.

Each of the representatives of the World Federalists read a statement to the
Committee.

At one p.m. the Committee adjourned until Wednesday, May 3, 1950, at
10.30 a.m.

Attest.
JAMES H. JOHNSTONE,
Clerk of the Commiattee.
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MINUTES OF EVIDENCE

THE SENATE

Otrawa, Tuesday, May 2, 1950

The Special Committee appointed to consider and report on the subject of
Human Rights and Fundamental Freedoms met this day at 10.30 a.m.

Hon. Mr. Roebuck in the Chair.

The CuamrMAN: Gentlemen, we have a quorum and I would ask the com-
mittee to come to order.

Will Mr. Grantham, please come forward. Mr. Grantham is an editor of
the Citizen, and appears for a number of authors of briefs; he will tell you what
organizations he represents. Primarily, he appears for the Canadian Civil
Liberties Union of Vancouver: \

Mr. Ron. GrantHAM: Mr. Chairman and honourable members of the Senate
Committee, as a former resident of Vancouver, now living in Ottawa, I have
been asked by the Canadian Civil Liberties Union, Vancouver Branch, to pre-
sent its brief on the need for a Canadian bill of rights, to the Senate Committee
on Human Rights and Fundamental Freedoms.

It is pleasure for me to undertake this responsibility, for I am acquainted
with many of the members of the Canadian Civil Liberties Union, Vancouver
Branch, and I know of the conscientious studies they have been making for some
time of the state of civil liberty in Canada. The Canadian Civil Liberties
Union, Vancouver Branch, is eomposed of a representative cross-section of the
public spirited citizens in Vancouver, may of them leaders of opinion. The
officers and members of its advisory board are drawn from, among other voca-
tions and fields of activity, the University of British Columbia, the teaching
profession, the ministry, the law, the press, the arts and business. I am informed
that the Canadian Civil Liberties Union brief has been adopted and forwarded

' to you by Branch 72 of the Canadian Legion, University of British Columbia,
which T recently had the honour of representing before the Royal Commission
on Arts, Letters and Sciences; and also has been adopted and forwarded to you
by other organizations, including the United Church of Canada (Vancouver
Presbytery), the Human Rights Society of Vancouver, Brittania High School
of Vancouver, B'Nai B’Rith Vancouver, the United Jewish Peoples Order, Van-
couver, the National Council of Jewish Women of Vancouver, the Chinese
Benevolent, Association of Vancouver, and the Okanagan Centre Citizens Forum
Study Group. : B

I am certain that the substance of this brief reflects the thinking of a
great many other individuals, and organizations in British Columbia, from many
of whom you no doubt will be hearing. Since the war British Columbia has
experienced an upsurge of tolerance and has made notable extensions of civil
liberty. The franchise has been extended to persons of Oriental races, for
example, and to native Indians. There is in Vancouver a native Indian sitting
in the legislature for the first time in any province.

Mr. CuamrMAN: I will now read the brief, which is addressed to you.

The Vancouver Branch of the Canadian Civil Liberties Union respectfully
takes this opportunity to express its deep appreciation of the foresight, wisdom
and active concern with the welfare of the people of Canada that the Senate
has shown in setting up, on March 20, 1950, the Special Senate Committee on
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Human Rights and Fundamental Freedoms, of which you are chairman; and
of the statesmanship which you yourself have shown in energetically working for
the creation of this committee.

The Vancouver Branch of the Canadian Civil Liberties Union (hereinafter
referred to as “we”) is pleased to have the opportunity that the creation of
your committee has offered it to recommend respectfully that the draft articles
included in the terms of reference of your committee be embodied, at least
in principle, and as described more fully below, in an Amendment to the
British Nerth America Act, 1867.

Although in making this submission we confine our recommendations to the
civil, political and legal human rights dealt with in the first twenty-one articles
of the Universal Declaration of Human Rights, passed by the General Assembly
of the United Nations, on December 10, 1948, we do so only because we believe
that,—

1. As principles, they are generally accepted, and are outside the field
of controversy;

2. As principles, they are already implicit in our laws and in the tradi-
tions of government of Canada and of Great Britain;

3. It is essential, at this time, to prevent the violation of these exist-
ing rights, without the delay that might be entailed in establishing the
social and economic rights that are included in the Universal Declaration
of Human Rights;

4, These rights can be protected by merely embodying them in our
constitution, without the delay that might be occasioned by the need of the
social and economic rights for specific implementing legislation.

We wish 1t to be understood, however, that the omission of reference to
the social and economic human rights dealt with in Articles 22-30, inclusive, of
the Universal Declaration of Human Rights neither indicates nor implies a
lack on our part of sympathy or support for them.

Our recommendation falls into two parts; and we beg, hereby, to present it,
and a summary of the arguments which support it.

1. We believe that all the human rights and fundamental freedom asserted
in the draft articles provided as terms of reference for your committee should
be made more permanent than they are at present, by being embodied specifi-
cally in a federal Bill of Rights.

(a) These human rights represent our hard-won heritage; and in their
perpetuation rests the hope of Canadians for their own and their country’s
future. )

(b) By their very nature human rights are always in jeopardy from
attack by people or parties who seek to acquire power. Although the
present Parliament of Canada is favourably disposed toward the recognizing
of human rights, neither it nor any person can foresee the threats that, even
in the near future, may arise and make the existence of legal defences a
matter of urgent need for the maintaining of human rights.

: (¢) Tt is as possible to lose these rights in the present as in the future.
Such safeguards as now exist are not sufficient to protect them. Gaps in
our laws and distortions of their intentions have allowed them to be seri-
ously violated in recent years; and pressures which threaten to infringe

. them continue to exist.

In support of this argument we beg to call to your attention the following
facts and conditions which, in spite of the democratic character of our consti-
tution and government, constitute serious threats to, or violations of, basie
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human rights which are generally asserted without challenge to belong to every
Canadian, and which are included in the draft articles announced by your
committee:

1. Though Canada shows no evidence of being a hotbed of treachery or
revolution, it has had more prosecutions for sedition since the enactment of the
criminal code in 1892 than all the other countries of the Commonwealth and the
Empire put together, excepting India. In Alberta there were more such prose-
cutions in one year than there had been in Great Britain during the previous
century.

Mr. Chairman, to elaborate on that point, if I may, this refers to a period
during World War I, on the publication “Law and Order in Canadian Dem-
ocracy”, a series of lectures prepared last year by the Royal Canadian Mounted
Police. At page 123 there is a quotation from Mr. Justice Stuart, of the
Appellate Division of the Supreme Court of Canada, in 1916, in Rex vs. Tray-
more:

There have been more prosecutions for seditious words in Alberta in the
past two years than in all the history of England for over 100 years and
England has had numerous and critical wars in that time.

The CuAarMAN: Whom are you quoting?

Mr. GranTtHAM: I am quoting Mr. Justice Stuart.

Hon. Mr. Davip: What was that prosecution for?

Mr. GranTHAM: Seditious utterances.

Hon. Mr. Turceon: When was the charge of sedition made?

Mr. GranTHAM: I could not tell you that, sir.

Hon. Mr. Turceon: Was it during the war period?

Mr. GrantHAM: Yes. I was elaborating the statement with reference to
Alberta, mentioning that honourable senators could find support for that in the

Royal Canadian Mounted Police booklet “Law and Order in Canadian
Democracy”, and the complete quotation from Mr. Justice Stuart.

2. When Japan entered the war, thousands of Canadian citizens on the west

- coast were forcibly torn from their homes, transported to and detained in camps

in the interior, and deprived by confiscation of their property. All these acts
were performed without trial or even the laying of any charges whatever. Not
until 1949 were these interned citizens allowed to return to the coast.

In 1945 orders-in-council were passed, without reference to Parliament, that
were designed to exile 11,000 persons of Japanese origin, a large proportion of
whom were Canadian citizens, and none of whom were charged with legal offences
of any kind or with disloyalty. That the Government did not enforee this
order does not decrease the threat to human rights contained in the fact that it
was passed.

3. In the spy investigations of 1946, suspected persons were seized, denied
bail or counsel, held incommunicado, and interrogated by Royal Commissioners
before any charge was laid against which they could defend themselves. On
findings made in this manner some of these suspects were publicly branded as
guilty before they were turned over to the courts for trial; and hence before the
courts had an opportunity to reverse the findings, as in some cases they did.

_ 4. Under the Quebec Padlock Laws, the Attorney General may at his own
discretion decide that a citizen is carrying on subversive activities, and, without
any trial, laying of charges or any other legal formalities, order his premises to
be padlocked.

5. Many books and magazines of many kinds are at present forbidden
entry into Canada; and any book, at any time, can be so banned at the diseretion
of an anonymous minor official in the Department of National Revenue.
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As an aside, I note that in this respect the Civil Liberties Union takes the
same view as that expressed by Senator W. Rupert Davies in the Senate a few
months ago.

6. Since 1944, hundreds of members of a minority religious sect, the
Jehovah’s Witnesses, have been jailed in various cities of Quebec for peddling
pamphlets without a licence (obtainable only at the discretion of the chief of
police) ; and they have sometimes been charged with conspiracy and seditious
libel because their pamphlets contained attacks on another religion. Frank
Roncarelli, a Montreal restaurant owner, was arbitrarily deprived of his licence
to sell beer and liquor for providing them with bail.

7. The Quebec Court of Appeals recently upheld the validity of a bylaw
which prohibited, under penalty, the distribution in the streets of any book,
pamphlet, circular, ete. without a written permit from the chief of police.

I might say that the case referred to here is that of Saumur vs. the City of
Quebec, a decision of the Quebec Court of Appeal.

Hon. Mr. Davip: Is the objection of your association against the fact
that pamphlets cannot be distributed without a permit?

Mr. GranTHAM: From the chief of police, yes.

Hon. Mr. Davip: Your association is against that?

Mr. GrantaAM: That is right, sir.

Hon. Mr. Davip: So anybody should have the right to distribute all kinds
of pamphlets without any permit? That is your idea?

Mr. GrantHAM: That is correct. I suspect that that is what they do in
Ottawa, where you may be handed a pamphlet on the street here. I doubt
very much if a person has a permit from the chief of police to do that.

Hon. Mr.'Davip: Are you sure of that?

Mr. GrantHAM: No, I am not.

Hon. Mr. TurcEON: You mean they can distribute pamphlets without a
permit?

Mr. GrantaHAM: That is my impression.

Hon. Mr. TurceoN: There is a headline in the paper this morning, or last
night—I did not have the time to read it—which would convey the very
opposite impression. I think the same law prevails in Vancouver.

Mr. GranTaAM: I can only say I have not heard of it.

Hon. Mr. TurceoN: I am not arguing the question. But I think there was
a pamphlet seized yesterday, with respect to this peace movement, of exactly
the same nature as the pamphlet that was seized a few days ago in Montreal.
I believe the same procedure took place in Ottawa, which does not happen
to be in Quebec, and I think we have a similar law in Vancouver, although
I am not so sure.

Mr. GranTHAM: I can only say, sir, my impression is that any seizure of
pamphlets in Ottawa was done by private persons on their own initiative. I
may be wrong there.

Hon..Mr. Davip: I want to be very clear on this point. Is your association
of the opinion that, whatever may be the nature of a pamphlet, it should be
distributed without any permit from any police officer in any city or village
of Canada? Is that your opinion?

Mr. Grantaam: We are in favour of freedom to distribute literature, sir.

Hon. Mr. Davip: No matter of what kind?

5 Mr. GrantaAM: I do not know of any limitation that they would place on
that. '
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The CuHamMAN: You would not include blasphemous, obscene or illegal
literature?

Mr. GranTHAM: In a case like that the literature is violating the Code,
and therefore is not legally distributed. Any literature which is not violating
the law of the country, is what is referred to.

Hon. Mr. Bagp: What would you term “violating the law of the country”?

Mr. GranTHAM: Somebody has mentioned blasphemous literature. You
would have to enumerate them, but I believe the Code covers those matters,
although T am not a lawyer myself. The views of any person or organization
which are not a violation of the Code with respect to blasphemy, sedition
and libel, we are frank to say, should be distributed without requiring per-
mission of the police.

Hon. Mr. Doone: What about certain types of literature in connection
with which there is a possibility of breaches of the peace following its distribution?
One may realize that that might occur.

Mr. GranTHAM: That is covered in the Criminal Code by the section
dealing with sedition. But great latitude is given to people to print or speak
as they wish so long as they are not deliberately preaching or organizing violence.

Mr. GrapstoNE: Even though they are attacking another religion?

Mr. GranTHAM: Your question brings us into areas of controversy. But
I can only say that controversy is part of our life in Canada. Persons may
not agree with those who assert certain views, but they can hardly deny the right
of those persons to express those views, within the law. The laws are fairly
definite as to what is an offence.

Hon. Mr. Davip: So your opinion, sir, if I understand you well in these last
remarks, is that, whatever may be the opinions to be found in a pamphlet,
no permit from a police officer or chief is necessary—whatever the opinions
in the pamphlet? ’

Mr. GranTHAM: I should answer “Yes, within the law”. May I read this
quotation, Mr. Chairman; on this point?

The CrAlRMAN: Carry on.

Mr. GranTHAM: Not being a lawyer I cannot tell you the circumstances of
the quotation, but it says here in this R.C.M.P. booklet on Law and Order in
Canadian Democracy the following. Incidentally, these are the words spoken
by the eminent jurist, Lord Justice Coleridge in the case of Rex ». Aldred (22
Cox C.C. 1 at p. 4) where he points out what is not sedition as well as what
may be considered so: :

“A man may lawfully express his opinions on any public matter however
distasteful, however repugnant to others, if, of course, he avoids defamatory
matter, or if he avoids anything that can be characterized either as blasphemous
or as an obscene libel. Matters of state, matters of policy, matters even of
morals—all these are open to him. He may state his opinion freely, he may
buttress it by argument, he may try to persuade others to share his views. Courts
and juries are not the judges in such matters. For instance, if he thinks that
either a despotism, or an oligarchy, or a republic, or even no government at all
1s the best way of conducting human affairs, he is at perfect liberty to say so.
He may assail politicians, he may attack governments, he may warn the executive
of the day against taking a particular course, or he may remonstrate with the
executive of the day for not taking a particular course; he may seek to show
that rebellions, insurrections, outrages, assassinations, and such-like, are the
natural, the deplorable, the inevitable outcome of the policy which he is com-
batting. All that is allowed, because all that is innocuous;”



156 SPECIAL COMMITTEE

Hon. Mr. Rem: What year is that?:

Mr. GranTHAM: I am sorry, sir. It does not state that here. This is Lord
Justice Coleridge in the case of Rex v. Aldred, and there is a quotation here that
does not mean anything to me.

The CuAlIRMAN: It is 22 Cox Criminal Cases at page 4. It does not give the
date.

Hon. Mr. Davies: That is a British judge, I take it?

Mr. GranTHAM: I believe so, yes. It goes on to say, “All that is allowed,
because all that is innocuous; but, on the other hand, if he makes use of language
calculated to advocate or to incite others to public disorders, to wit, rebellions,
insurrections, assassinations, outrages, or any physical force or violence of any
kind, then, whatever his motives, whatever his intentions, there would be evidence
on which a jury might, on which I should think a jury ought, and on which a
jury would decide that he was guilty of a seditious publication”.

It then comes down to what he is trying to do. If he is trying to stir up
these outrages, then he may be found guilty of sedition; otherwise, he would be
quite free to say whatever he likes.

Hon. Mr. Reip: That is a little behind the times now because we have moved
forward. I think there is a great deal to be said about the words of the Lord
Justice Coleridge and his opinion, but in this country now there are not many
people using their own opinion but the opinion of Stalin. I think that opinion
there is a little out of date.

Mr. GranTHAM: To my mind it simply recites the British attitude towards
the matter, and whether that attitude is out of date is a matter of opinion,
I suppose.

The Prince Edward Island Trade Union Act, 1948, prohibits trade unions
from affiliating with other trade unions outside the province. It is also an
offence for an outside trade union official to enter the province to deliver an
address. My impression, sirs, is that that has been somewhat changed, but it
does not alter'the fact that such an Act was passed in a province of Canada.

Hon. Mr. DoonE: Is it not so that in certain places a man has to join a
trade union if he wants to work in a certain occupation?

Mr. GrantHAM: I cannot be a good witness about that, sir, because I am
not well enough informed on the internal labour organization.

Hon. Mr. Doong: I was wondering if you would consider that as a restrie-
tion; if that would be a violation of human rights and fundamental freedoms?

Mr. GrantHAM: I could only offer you a tentative personal view and I
cannot speak for the Civil Liberties Union in the matter, but one analogy
strikes me: could one say that the taxpayer has the right to refuse to pay his
taxes if he does not want to.-pay them?

Some Hon. SexAtors: Oh no.
Hon. Mr. Davip: No, there is no similarity there at all. You are away off.

Mr. GranTHAM: He is obliged to pay his taxes for which he gets some
benefit, so in some union set-ups the policy is to require the payment of fees
even if the membership is not active, so that all members can enjoy the benefit
of the organization.

Hon. Mr. GranT: At the time that law was passed in Prince Edward
Island, the farmers were shipping their hogs to Charlottetown to the only
abattoir available. The hogs were just the right weight for shipping and the
best prices were being paid, but just then the strike came on, which was directed
from Toronto. I was going to ask you this: would the farmers not have any
rights? They were never notified that there was going to be any strike. Then,
of course, the government passed an Aect putting men in the plant and thus
the farmers did not lose their hogs. The law was repealed the following year.
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Hon. Mr. GrapstoNE: The farmers could not hold back the growth of their
hogs.
Mr. GranTHAM: I am aware of the difficult situation in that case.

Hon. Mr. Grant: A union should know better. They held the farmers up
and there was nothing the farmers could do about it.

Mr. GranTHAM: It may be said that the union should know better, and
possibly it should have in that case. The point that the Civil Liberties Union
cites here is that it is not right for a province to prohibit Canadians from some
other province coming into their province on legitimate business. This does
not seem to our union to be a proper sort of legislation to have in Canada. It
would seem that such difficulties could be handled in some other way.

Hon. Mr. GranT: On the occasion of the strike in Prince Edward Island
the men were offered 50 cents more if they would go back to work, but they
sald they could not do anything until they heard from Toronto. They con-
tacted Toronto, and word came back, “Don’t accept the offer. Keep on
striking”. So the governmeént then just kicked them out and put in a bunch
of men and the work was carried on. :

Mr: GranTHAM: With full respect to the honourable senator all I can ask
you to do here is to think of the prineciple involved which, as I say, concerns
the rights of Canadians in general. The question is, can any one province
prohibit the entrance into its territory of citizens from another province when
they are on legitimate business? The Civil Liberties Union does not believe
this should be so. Otherwise we can hardly regard ourselves as a nation of
unity and with one citizenship, even temporarily. There must surely be other
means of handling this situation.

The Cuamman: We must hurry with this witness, gentlemen, as several
other delegations are represented here today.

Hon. Mr. Doo~Ee: Sometimes, Mr. Chairman, after heaung various witnesses
who have appeared here, I wonder whether by hurrvmg we are doing justice
to ourselves or to your cause.

Hon. Mr. Davip: Hear, hear.

Hon. Mr. Doong: By hurrying along and not raising any objection to
what is said, we might be giving the public the idea that we agree with all
that is said, and I think it would be very unfortunate to have such an idea
spread across the country. Some of us could not agree to the slightest extent
with many propositions that have been expressed here.

The CuairMAN: Of course, senator, the Chairman is in a difficult position,
because we are short of time and there are a number of delegations to be heard.

Hon. Mr. Dooxg: I realize that. I just wanted to make that observation
because prior witnesses have said certain things here upon which I have made
no comment at all, and T wish to place myself upon record as certainly not
agreeing with ev ewthmg that has been said before this committee.

The CuamrMAN: You can see the kind of jam that I get myself into
when there are three other delegations to be heard this morning, and each has
a right to be heard.

Hon. Mr. Kintey: Mr. Chairman, I hope there is no suggestion that
because we do not interrupt a witness we agree with all that he is saying.

The CramrMAN: Oh, no.
Hon. Mr. Kinvey: I reserve the right to disagree with everything that is

" saild, if necessary.

The CaamrMAN: What we agree with will be stated in our own report.

Hon. Mr. Davip: Yes, but at times it has seemed that this committee was
becoming a tribune for commumstlc propaganda.

The Cuarman: I would hardly go that far.
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Hon. Mr. Davip: That is not a reflection on the Chairman, at all.

The CuamMaN: No, I know you did not mean that in that way.

Hon. Mr. Davip: No, but the communists do infiltrate in many places,
and they certainly have in this committee.

Hon. Mr. DooxEe: I am sorry that we have to embarrass this witness in
order to make this point.

The CramrMAN: Oh, this witness can take care of himself. I am not the
least bit sympathetic for him on that account.

Mr. GranTHAM: Thank you.

Point 9. As recently as March, 1950, a Chinese delegation protested to the
Minister of Citizenship that Chinese residents have not the same rights pos-
sessed by other immigrants who have become residents, in bringing their families
to Canada.

Hon. Mr. Davies: Do you mean citizens or residents?

Mr. GranTHAM: Residents, before they have acquired citizenship.

Hon. Mr. Davies: A little earlier you referred to the Japanese, and I
wondered if they were naturalized Japanese.

Mr. GranTHAM: They were probably in about three categories. Probably
the large majority were full ecitizens of the country, others were residents, and

possibly a few were still Japanese nationals. The breakdown is roughly like
that. «

Point 10. In no province except British Columbia have Canadian Indians
been given a vote; and even in British Columbia they are still denied many rights
and government services and assistances that belong as matters of course to
other citizens of Canada.

Hon. Mr. Doo~ne: Do you think they are qualified?

Mr. GranTHAM: Personally, I should think they are.’

Hon. Mr. Woop: You state that in no province but British Columbia have
the Indians been given a vote. I think they vote in Saskatchewan.

Hon. Mr. Grant: And they vote in Prince Edward Island.

Mr. GrantaAM: I think my statement will stand with regard to any Indian
in British Columbia, whether he is a ward or not.

Hon. Mr. Davies: You know, of course, that the Indians did vote at one
time, but the government decided they were not entitled to vote and took the
franchise away from them. The Indians voted in the election of 1896.

Hon. Mr. Woop: I think the reason the government took the franchise away
was that the Indians were dependent upon the government.

Mr. GranTHAM: There is an issue involved, and I think the members of
this Civil Liberties Union hope that the status of the Indians as wards will be
altered as soon as possible, and that Indians will become full citizens.

Hon. Mr. Dooxe: Do I understand that you advocate they should be given
the right to vote while they are still wards?

Mr. GranTHAM: I say they do vote in British Columbia, and our suggestion
here is that they should vote anywhere.

Hon. Mr. KinLEy: You said there was an issue. What is the issue?

Mr. GranTHAM: The status of the Indians. The question is, should they
continue to be wards, if they wish, or should they all be developed towards
citizenship?

Hon. Mr. Kinvey: Is that an issue? We admit they should be developed
towards citizenship, but should they get the right to vote before they become
citizens?

|
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Mr. GrantaAM: That is another question, sir. It has been answered in
British Columbia in the affirmative.

Hon. Mr. KiNnLEy: Someone must have had an interest in the Indians or in
something else.

Mr. GranTHAM: You will no doubt hear more about that during the dis-
cussion of Indian legislation in parliament.

Now I come to part II of the brief.

We believe that a federal Bill of Rights, to serve its purpose fully and per-
manently, must be enacted as an amendment to the British North America Act.

(a) Though no Bill of Rights will be effective or permanent without the
continued support of the people of Canada, a bill enacted in this way
will have greater stability than one enacted in any other way.

(b) Only by enacting the bill in this way would it. be possible to prevent
elected representatives who might be injudiciously swayed by public
clamour and the passions or prejudices of the moment from precipitately
voting it out of existence.

(¢) Only a federal Bill of Rights can equalize civil liberties across Canada
and turn the pious professions of the people and the government of
Canada into actual laws which will bind both parliament and the pro-
vincial legislatures in the making of laws, and every public official in
the carrying out of the laws.

(d) Though other rights no more highly prized are guaranteed in our con-
stitution, and though many Canadians erroneously believe freedom of
speech, of association, of the press, and of religion to be so guaranteed,
these and other related human rights are not specifically asserted in the
constitution.

(e) In 1948, the gmernment of Canada gave officially its approval and
support to the Universal Declaration of Human Rights which was
passed and proclaimed by the General Assembly of the United Nations.
In so doing, the Government of Canada pledged itself, amongst other
things, “by, progressive measures, national and mternatlonal to secure
(for the human rights proclalmed therein) universal and effective recog-
nition and observance”. The government is, in consequence—and quite
apart from when it shall achieve its full objectives—under a moral
obligation to establish at once existing, and immediately achievable
‘human rights on the most effective national foundation—namely, as an
amendment to the constitution.

II1. We believe that the effective protection of human rights is a deterrent to
faseism, an influence for internal and external peace, and an end which is
worth striving for in itself.

Therefore, the Vancouver Branch of the Canadian Civil Liberties Union
recommends and strongly urges:

1. That all the items dealt with in the eighteen draft articles and the
three supplementary paragraphs (numbered 149, 150 and 151) cited as
terms of reference in the Senate Motion of March 20th, 1950, appointing
this Special Senate Committee on Human Rights and Fundamental Free-
doms: be specifically incorporated, in the same or other words, in a Bill
of Rights.

2. That in such Bill of Rights the following item be added to the
above-mentioned draft Articles:

No discrimination shall be made against anyone in laws or regula-
tions on grounds of race, sex, language or beliefs, or on any ground
mentioned in the paragraph numbered 149 in the Motion appointing
this Special Senate Committee.

14
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3. That such Bill of Rights be enacted by incorporating it in the
British North America Act in the form of an amendment or amendments.

3(a) Or, that it be enacted in some other manner which will make its
contents equally, or more, inaccessible to changes made to fit special ecircum-
stances, temporary acquisitions of power, or the vagaries of public clamour,
passion, or fanaticism.

We respectfully request that your Committee give these recommendations
your approval and that they take such steps as are necessary to secure their
enactment as law.

Yours sincerely, D. MeNAIR, Secretary.

Mr. Chairman, if T am permitted and the committee wishes: I should like
to continue with remarks by which I would endeavour to interpret something
more of the general thinking of this group.

The CuAalrMAN: We have been very nearly an hour with this witness,
gentlemen, and I doubt if we have the time.

Hon. Mr. Davip: That does not matter.
Hon. Mr. KiNLEY: Let us hear it.

Hon. Mr. Davip: Before you proceed, could you give us the names of your
officers ‘and their professions or occupations.

Mr. GranTHAM: The chairman is Mr. Kenneth Drury, whom I know well
and who is a prominent newspaperman, formerly of Victoria now of Vancouver.
The vice-chairman is Dr. W. L. MacDonald, who was and probably still is
Professor of English at the University of British Columbia; the ecounsel is
Garfield A. King, a lawyer; the treasurer is Robert Christie, whose vocation I
do not know; the secretary is Mr. D. C. MacNair, whom I know personally,
but cannot recall his vocation. The corresponding secretary is Miss June Higdon
of North Vancouver. The advisory board consists of Dr. A. Earle Birney of the
Department of English, University of British Columbia; Dr. A. F. B. Clark of
the University of British Columbia; Dr. J. Roy Daniells of the English Depart-
ment of the University of British Columbia; Mr. David A, Freeman, a lawyer;
Mr. John E. Gibberd: a high school teacher; Lawren Harris, an artist; Wilfred
Jack, who is unknown to me; Dr. F. Katz, also unknown to me; Gilbert Kennedy
is unknown to me; Hunter C. Lewis, Department of English; Dr. Leonard Marsh,
University of British Columbia, professor of social work; John E. Mecredy,
known to me, but his voeation is not known; Reverend J. Melvin, known to

me; N. Mussallem, a lawyer; Mr. C. J. Oates, who is, or ‘'was, President of the

Canadian Teachers Federation, and is a high school teacher or principal: I am
not sure which, in Vancouver; Mr. Elmore Philpott of the press; John Prior
whom I believe to be a teacher, and who was known to me at one time; Professor
S. E. Read; Dr. W. Robbins; Dr. Barnett Savery; Jack Scott, a columnist on
the Vancouver Sun; Miss Elizabeth Thomas; Reverend Dr. D. H. Telfer; Watson
Thomson; and Dr. R. E. Watters.

Hon. Mr. Davip: Are they all Canadian citizens?

Mr. GranTtHAM: I must not say yes, without knowing the facts. To my
knowledge they are.

Hon. Mr. Davip: What is the oecupation of Mr. Philpott?

Mr. GrantHAM: Mr. Philpott writes a column for the press. Now, Mr.
Chairman, the question is as to whether I may or may not proceed.

The CrAIRMAN: I am in the hands of the committee; T am not a dictator.

Hon. Mr. Kinrey: There is no use in hearing a man half way through; if
we permitted him to start, let him finish.

.
p o 2




N

HUMAN RIGHTS 161

The CuamrMAN: If that is the will of the ecommittee. I have three others
to hear from.

Hon. Mr. GranT: Do I understand that if we had a bill of rights there
would be no need for any labour unions?

Mr. GrantHAM: I would not express an opinion offhand on that point.

The CuamrMaAN: Go ahead with your brief. :

Hon. Mr. Davip: May I first ask this question: Aside from the fact of,
as you mentioned, the Padlock Law of Quebec, and the fact that the Japanese
at least were put into camps during the war, and the sedition case you cited,
could you tell me other rights a Canadian in Canada is not enjoying, which you
woud like him to enjoy?

Mr. GranTHAM: I suggest, sir, that I can answer in part at least in the
remarks that I am about to make.

Hon. Mr. Davip: Is there any one right which a Canadian in Canada teday
is not enjoying? \

Mr. GrantHAM: In theory, sir, we Canadians, like the British people, have
our liberty; in fact, however, Canadian civil liberties are sometimes infringed
upon. You have had many other cases cited to you by other delegations, and
there are some cited in this brief.

Hon. Mr. Bamrp: But for instance across the border there are many infringe-
ments on civil liberties and ecivil rights every day and in every way.

Mr. GranTHAM: I have a comment here on that, if I may make it.

Hon. Mr. Davip: Go dhead.

Mr. GrantHAM: This is not specifically authorized by the Civil Liberties
Union of Vancouver, but it is, to my knowledge, the general thinking of the
group, as of myself. ' :

The Canadian Civil Liberties Union, Vancouver Branch, have previously
associated themselves with the Canadian Committee for a Bill of Rights and
the Association for Civil Liberties,. Toronto, in representations made to parlia-
ment. Last fall they noted with approval the motion by Senator Roebuck to
incorporate a bill of Human Rights and Fundamental Freedoms in the Canadian
constitution by amendment to the British North America Act.

. The Canadian Civil Liberties Union advocates a bill of rights for Canada
that will not be subject to alteration, except by consent of the electorate or of
the federal and provincial governments jointly. It sees the need for a bill that
will not be part of the statute law, which parliament can change, but will be
part of the fundamental law of Canada. It therefore recommends the procedure
of amending the British North America Act so that civil liberties will be
explicitly stated constitutional rights. ) SER

Opponents of a Canadian bill of rights point to the example of Britain and
suggest that Canada needs no such enactment, and advocates of a bill of rights,
point to the example of the United States. The Canadian Civil Liberty
Union, Vancouver Branch, has become convinced that conditions in Canada
differ sufficiently from those in Britain to make a bill of rights desirable and
necessary. '

Hon. Mr. Doone: What is the difference, _please?

Mr. GrantaaM: The British constitution is unwritten. It has evolved in law
and custom. Among the great documents are Magna Carta, t_he Petlt'mn pf
Right of 1628, the Habeas Corpus Act of 1679 and the Declaration of Right in
1689. These great declarations have no binding force.

After 1689 the supremacy of parliament over the.Crown.Was beyond
dispute. You might say since then we have been faced with parliament rather
than the Crown, to deal with. But as Professor A. R. M. Lower of Queens
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University has pointed out, the Declaration of Right has been caught up in
the doctrine of parliamentary supremacy. Today the British people may be said
to have liberty rather than rights. Liberty within the law and subject to the
will of parliament.

Hon. Mr. Davip: What difference do you make between liberty and rights?
Is not liberty the right to use rights?

Mr. GranTHAM: Liberty need not be specified; it exists; rights are declared,
I should think.

Hon. Mr. Davip: I would not say that.

Hon. Mr. KinLey: Liberty might be a matter of race; others might be a
matter of right.

Mr. GranTHAM: In my opinion the distinction is of some importance,
gentlemen. The British have their liberty within the law and subject to the
will of parliament. For a homogeneous people, with deep-rooted traditions, this
framework has proved highly satisfactory. That it is not always entirely ade-
quate, however is indicated by legislation recognizing the importance of freedom
of news in Great Britain.

But Canada is not a homogeneous nation. It is a federal state, with many
governments of differing outlooks, making laws affecting the individual. Its
federal form is preseribed in a written part of its constitution, the B.N.A. Act,
where certain rights are guaranteed to minorities and individuals, as well as to
governments.

Hon. Mr. Dooxe: That is in Canada?

Mr. GranTHAM: Under the B.N.A. Act, yes, sir.

Hon. Mr. DoonNg: Minorities have certain rights?

Mr. GranTtHAM: Guaranteed.

Hon. Mr. DooxEe: They have not got that in Britain.

Mr. GranTHAM : That is what I am saying; that is the difference.

In recent years Canada has become a full fledged nation, no longer under
the wing of Britain. Perhaps many Canadians have not yet realized that
since the Statute of Westminster in 1931 no Canadian law need be held void
on the ground of being repugnant to the law of England. Before that any
law in our country might be held void, as being repugnant to English law; now
we are on our own.

Since then ecivil liberties have had no safeguard against governmental
infringement except the wisdom of law makers and of the courts in their
subordinate role. Experience has shown that these safeguards are inadequate.

In a notable decision against the Alberta press, of 1937, the Chief Justice
of the Supreme Court said in effect that the B.N.A. Act contemplated a
parliamentary democracy working under the influence of public discussion,
that, in other words, the existence of civil liberties is implied and infringe-
ments of them are unconstitutional. But infringements have been so frequent
in recent years that together with many other citizens the Canadian Civil
Liberties Union feel the need for an explicit statement of constitutional eivil
liberties. This need is all the greater now that Canada has a Citizenship
Act, in which new citizens are told they have civil liberty but are not told
what their rights really are. Moreover, it is an embarrassing fact to Cana-
dians that their representatives at the United Nations have to explain that
their government endorses the principles of human rights without being able to
assure them fully to the people of this country.

As the Canadian Daily Newspaper Association said in a brief to the
Parliamentary Committee on Human Rights in 1948, we have a written con-
stitution but no safeguards for freedom of speech and of the press; “We have
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been coasting insecurely on British precedents and sometimes violating them.”

Some of the evidence of these infringements has been cited in the Canadian
Civil Liberties Union brief. Governments themselves have been offenders,
including the federal government and the governments of British Columbia,
which some years ago adopted a Special Powers Act, Alberta, Prince Edward
Island, and Quebec. A bill of rights has not prevented infringements of civil
liberties in the United States, but it has proved of great legal and educational
value, it has helped to unite a heterogeneous people, and it is promoting improve-
ment of conditions that are open to criticism. During the war Americans were
not subjected to special measures so sweeping and arbitrary as those pro-
claimed in Canada. Infringements of liberty in this country have violated such
American constitutional guarantees as religious liberty, freedom of the press,
protection against unreasonable searches and seizures, speedy and public trial,
and protection against cruel and unusual punishments.

With constitutional revision under study and soon to be discussed by the
federal and provineial governments, the Canadian Civil Liberties Union believes
the time is ripe for Parliament to proclaim the ecivil liberties that are the
right of all Canadian citizens, of all persons living in this country, and to
propose to the provinces that the British North America Act be amended to
include a bill of rights.

 The Cmamrman: Thank you. Now, gentlemen, you have asked enough
questions, have you not? _

Hon. Mr. DooxE: I am very much disturbed about the application of these
principles in time of war. I should think that in such emergencies a govern-
ment should have greater latitude as to what it should do by way of seizures and
attempted searches.

Hon. Mr. Bamrp: Would not the War Measures Act take care of that?

~ Hon. Mr. KiNrey: I hate to see an organization getting into a place where
1t will support anything that can be regarded as against the efficient and
very salutary action which was taken in a certain emergency. Certain people
were arrested, and the limitation of their activities protected the state against
their collaboration. Really, no one was hurt. I think it is a wrong stand on
the part of any organization to say that the government did wrong. It did
absolutely right on that occasion, and ought to be commended for it.

Mr. GrantHAM: Would not the argument of ease and efficiency be a
dangerous one to pursue, because you might have all kinds of arbitrary
measures being taken and approved of because they are easy and efficient.

Hon. Mr. Kinuey: The offence of selling out your country in wartime is a
Very grave one.

Hon. Mr. Dooxe: The wisdom of the government’s action is evidenced by
the fact that people who opposed it at the time now say that the government
did not go far enough.

Hon. Mr. Rem: It is like the Japanese question. You can look back on it
now from the standpoint of ease and safety, but anyone who lived in'British
Columbia during the recent war realizes that-Japan had men there under its con-
trol; these fishermen had 2,000 boats; and no one could tell when the J apanese

avy or Army might land on the Pacific coast. You have to turn your mind
back to that time. In the interests of the nation I believe the Dominion Govern-
ment did right to sweep those 2,000 boats in. I met Japs who openly said that
they were there on behalf of Japan. They said so boldly. I am not going to
quote Russia as an example, but it is a fact that when the war started Russia
took half a million Germans who, with their ancestors, had been in Russia for
& century and a half, and moved them away for safety purposes. I am not say-
Ing we should copy that proceeding; but it is necessary in time of warto do things
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in the interests of the nation which would not be done in peacetime; and it looks
as though the government’s action was right. As I say, I am a British Columbian,
and I believe it was right for the safety of the nation to take those 2,000 boats
off the seas.

Mr. GrantHAM: I would say, as a former British Columbian, that they did
wrong in the handling of the people concerned, and many other British Colum-
bians think the same, today, on that matter.

Hon. Mr. Rem: I am sorry I have not the time to argue the Japanese ques-
tion with you, because probably I could give you a few pointers of which you
have not heard.

Mr. GranTHAM: I recall the Prime Minister saying that no case of disloyalty
had been proved against a single Japanese citizen in British Columbia.

Hon. Mr. Rem: Yes, but remember that Japan called every Japanese in
British Columbia one of their nationals, and said “We own you and control you”,
yet not one Japanese got up and denounced that and asserted “I am a Canadian
citizen”. Surely there should have been some right-thinking men to say that
they were Canadian citizens, but no Japanese said it, because he was a Jap and
Japan had his name.

Mr. GrantHAM: We could argue this Japanese question—

Hon. Mr. Rem: I would like to have time to argue it. I am a believer in
freedom, but—

Hon. Mr. GrapstoNe: But the safety of the nation has to stand first.

Hon. Mr. Rem: The safety of the nation comes first.

The CaAmrRMAN: And the spy question, too, is a matter for careful analys1s
rather than quick debate. There are certain Teatures of the spy case that I
strongly object to. With the general comments you have made I entirely agree,
senator. At the same time I do not think that we did it just right.

Hon. Mr. Davio: Would you mind if T asked just one question.
The CuamrMaN: Go ahead. Let us have one question.

Hon. Mr. Davip: Is it your opinion that a Communist in Canada can take
an oath of allegiance to Canada?

Mr. GrantHAM: Mr. Chairman, may I suggest that the question has no
special relevance to my appearance today. It is a very difficult question, and it
could easily embarrass a person. 'We would need a great deal of dlscusqmn we
would have to define “Communist” and so on. I doubt if T should give an answer
to it unless it would serve some useful purpose.

Hon. Mr. Davio: Well, it would. An avowed Communist, receiving his
orders from Moscow, can that man take the oath of allegiance in Canada as a
Canadian citizen?

- Mr. GrantHAM: You mean, and mean it?
Hon. Mr. Davip: It is the oath of allegiance.

Mr. GrantHAM: To your questlon so worded I would say, obviously he could
not take it, sincerely.

Hon. Mr. Davip: Many have done it.

The CHAmMAN: When you say “can’t”, I think you mean cannot, properly
or cannot logically or something of that kind.

Hon. Mr. Davip: Conscientiously.

Hon. Mr. PerteN: It has no value whatever.

The CraarrMAN: “Properly”, I suspect you would phrase it. He can, of
course; he has the physiecal ability; but if his allegiance is owed to Russia he

cannot, within the meaning of the word, take an oath of allegiance to Canada.~
I think that is obvious, Mr. Grantham?
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Mr. GranTHAM: Yes, sir.
The CHAIRMAN: Now let us go on, if you will permit me to do so.
Mr. GranTHAM: Thank you, very much.

The CuamrMaN: Thank you, Mr. Grantham. You stood up to a pretty heavy
barrage.

The Trades and Labour Congress of Canada have honoured us with their
presence in the persons of Mr. L. E. Wismer, who is Public Relations and
Research Director; and Mr. Claude Jodoin, Vice-President.

Mr. Wismer: Mr. Chairman and senators, the Trades and Labour Congress
of Canada appreciates this opportunity of appearing before your committee
and of presenting its views concerning Human Rights and Fundamental Free-
doms, what those rights and freedoms are, and how they best can be preserved in
our democratic country. :

This Congress, with the unanimous approval of its Annual Convention,
in 1946, established a Standing Committee to Combat Racial Discrimination
which had, as one of its principal objectives, the enactment of a Bill of Rights
for Canada. We are pleased to note the creation and work of your committee
as one of the milestones along the educative and legislative road this standing
committee has been moving.

We have been advised by those who would go very slowly, if at all, in
the direction of positive assertion in law of our human rights and fundamental
freedoms that education on these matters should precede any legislative action.
Within the trade union membership in this country this education process
has progressed far enough to no longer justify any further delay in the
enactment of a Bill of Rights.

Under the guidance of our standing committee to combat racial dis-
crimination local committees have been established in the main trade union and
industrial centres for the purpose of promoting education on matters of racial
and religious prejudice and discrimination, how these can be reduced and finally
eradicated; on fair employment practices, how these can be assured to remove
diseriminatory practices in employment and promotion; and on the extent and
methods of preserving our human rights and fundamental freedoms. These
local committees have engaged full time secretaries who foster this educational
program. As their work has progressed, a better feeling as between members
of divers racial and religious groups has become evident. In the same period
the desire and demand for a Canadian Bill of Rights has grown.

Indicative of the position taken by the membership of our affiliated organiza-
tions which numbers approximately half a million, the Congress reiterated its
request for the enactment of a Bill of Rights in its memorandum to the
prime minister and the government presented on March 9th of this year:

And I shall quote from a section of the Bill of Rights:

“We strongly urge that the parliament of Canada pass a Canadian Bill
of Rights which will assure to every individual freedom of speech, freedom
of assembly and association, freedom of worship, freedom of the press, freedom

from arbitrary arrest and detention and equal opportunity to all, regardless
" of race or national origin, colour or creed. This should include equal citizenship

and voting rights to our North American Indian population without the giving
up of their collective rights on reservation property. :

“We recommend that into such a Bill of Rights should be written the
fundamental freedoms as expressed in the United Nations Declaration of
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Human Rights. We further urge our Government to take the lead in establishing
a covenant of the United Nations to which member nations can subscribe
when they have given full legal force and effect within their own boundaries
to the statements contained in the United Nations Declaration.

“We note the intimation of your government through its Leader in the
Senate that, if a motion were presented at the present session of parliament
to add a Bill of Rights to the British North America Act, it could be referred
to a Committee of the Senate for investigation and public hearings. We
strongly urge that this be done in the hope that a Bill of Rights will soon become
a part of our Canadian constitution.”

This demand for positive assertion and preservation of human rights
and fundamental freedoms, though made in 1950, has a long history. Trade
unions know from bitter experience the need for constitutional protection of the
right of peaceful assembly and the freedom of association. In this connection
it may be well to recall that trade unions were illegal bodies in Canada eighty
years ago. Not until 1872, with the passage of the Trade Union Act, did they
become legal associations. '

Although unions were no longer considered conspiracies after 1872, various
provisions of the Criminal Code made union organization difficult and the
rights of citizens, because they were trade unionists, were often abrogated.

Instances could be cited, but it would appear unnecessary to emphasize
these earlier difficulties when others of equal or more serious import can
be mentioned in recent years.

Not only has the right of assembly been accorded to unionists in hestitating
and niggardly fashion throughout the years, but it has been set aside in the
past by unilateral action of the parliament of Canada. In 1919, as a result
of the activities of the “one big union” and the Winnipeg general strike, the
parliament of Canada amended the Criminal Code in section 98. This amended
section set aside the so-called inalienable rights of Canadians to peaceful
assembly and freedom of speech.

This piece of unreasonable, un-Canadian and unwarranted legislation
enacted under conditions of temporary panic' remained in force until 1936. In
those seventeen years sound, sensible and prudent citizens urged the repeal of
section 98. Their efforts were seemingly unavailing.

The feelings of this Congress on this matter were summed up in an editorial
in the official Journal of The Trades and Labour Congress of Canada in Dec-
ember, 1928, in these words: “Efforts on the part of organized labour to have
these provisions, which are incorporated in section 98 of the Criminal Code,
repealed and the sections that existed prior to their enactment in 1919 re-enacted,
have so far been unsucecessful . . . Labour has emphasized on every occasion
that it has no desire to seek privilege to commit any unlawful act and the repeal
of this section does not create such a condition, as the fact remains that, up to
1919, property and persons of all the citizens of Canada were amply protected
through the provisions of other sections of the Criminal Code.”

It should be noted in passing that this Congress is not a little pleased to
find the incentive and initiative for action concerning the assertion of our funda-
mental freedoms and human rights within the framework of our constitution
arising in the Senate as evidenced by your Committee’s consideration at this
time. This pleasure on our part is the more accented by the fact that we were
forced to say, in 1928, as a part of the editorial quoted above, these words: “It
is true that the House of Commons, composed of elected members, has passed
legislation in harmony with these requests on different occasions, but each time
the non-elected Senate has thought fit to ignore this expression of public opinion
and has rejected the measures.”
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These provisions of section 98 were still in force at the beginning of the
year 1936. In its memorandum to the government of Canada on January 15 of
that year, the Congress said: “We regard section 98 of the Criminal Code a
threat to the civil liberty which Canadian citizens have inherited as their birth-
right, and until the Criminal Code is amended to remove those features of this
section which curtail freedom of speech and assembly, the liberty of the people
of Canada will be subject to the disposition of those enforcing the law.”

The legislation which amended these offending provisions of section 98 came
into force in September, 1936, but the wrong that was done in thus setting aside
the civil rights of the people by a unilateral action of the parliament of Canada
was not righted by simply amending the legislation. These rights to free speech
and freedom of assembly still remained unprotected against another similar
action by parliament.

Part IV of the British North America Act distributes the legislative powers
as between the parliament of Canada and the provincial legislatures. Section
92 (13) places “property and Civil Rights in the Province” in the hands of the
provinces. Section 91 (27) places “The Criminal Law” in the jurisdiction of
the parliament of Canada.

The experience in conneetion with section 98 of the Criminal Code suggests
that civil rights can be set aside by the unilateral action of the federal parlia-
ment. This Congress believes that that possibility should be removed. It is our
firm opinion and desire that our constitution should be amended so that our
human rights and fundamental freedoms may be written into it, and, at the
same time, that our constitution in regard to these matters be capable of amend-
ment only by unanimous agreement of the parliament of Canada and all of the
provincial legislatures.
~ In making this submission to your committee for the entrenching of clauses
In our Constitution asserting the human rights and fundamental freedoms of all
Canadians, organized labour in this Congress makes no special plea. We ask no
privileges. We ask only that all be treated equally.

We recognize and advocate the use of police forces for the protection of
persons and property. However, many instances are on record of the use of
such forces, and, at times, of the military, in labour disputes. This use of police
forces and military power we greatly dislike and oppose, and we believe any
statement of civil rights and fundamental freedoms should be precise enough

to preclude such action by the governing administration.

Our opinion on this matter was aptly stated in our memorandum. to the
government of Canada in 1936, referred to above, which states: “A tendency
which runs counter to our Canadian ideals of liberty is the too frequent use of
the police and military power in labour disputes. In order that the workers
may exercise their lawful rights to improve and protect their standard of living,
we advocate that definite limits be put upon the use of armed forces in disputes

etween employer and employee.”

This Congress stands unalterably opposed to dictatorship. Again we would
draw the attention of your committee to the views on this matter as expressed
In our memorandum to the government of Canada in 1936, referred.to above, in
these words: “We wish to affirm our steadfast faith in democracy as a system
of government. In so doing we desire also to deplore the tendency towards
dictatorships in some other countries and we ask the government to take neces-
sary steps to prevent their growth if at any time any faction seeks to implant
such political principles in Canada. At the same we have a fellow-feeling for
oppressed classes in countries under dictatorships, and whenever diplomatic
usage permits we suggest that the government make representations on behalf
of trade unionists and religious and racial groups where they are subject to
restrictions on liberty which are opposed to the generally accepted principles of
mankind.”
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This Congress stood steadfast in opposition to Fascism and the Nazi
dictatorship. That threat having passed, we find ourselves facing threats of
another oppressive dictatorship. This Congress, as it stated in its memorandum
to the Government of Canada, presented on March 9 of this year and referred
to above, “is diametrically opposed to the policies of Communism.”

We believe that the strength and construetive development of our Canadian
democracy depends upon the unity of all our people. We recognize that there
are individuals and groups who desire to maintain and foster their heritage of
national characteristics and customs. These people and groups in our opinion
need not be a weakening factor in our democracy. But we are also aware that
certain persons and groups seek to accentuate these differences between native
and foreign-born people and foment antagonisms between racial and religious
groups.

This Congress believes that our Constitution should provide positive pro-
tection to all minority groups and definite legal restraints against discriminatory
practices which may be employed to the detriment of any members of such
minority groups.

While it may not be possible to remove all discrimination against members
of minority groups, many of these practices can be suppressed or greatly lessened
by laws. Laws can foster the conviction that discrimination is wrong and fix
standards that are recognized by the majority of the people. People obey the
law to avoid its penalties although they may not respeet it. Social customs
grow up in harmony with the law. Not the least important factor arising
from the existence of laws banning diserimination is the provision of indemnities
for the person wronged.

It is the opinion of this Congress that a Bill of Rights should include
provisions to protect all members of all minority groups against diserimination.

This Congress feels that the human rights and fundamental freedoms which
should be preserved to all Canadians are set out in the Articles of the Universal
Declaration of Human Rights as adopted and proclaimed by the General
Assembly of the United Nations on December 10, 1948. In suggesting how
these rights should be safeguarded in our constitution, we would refer to the
terms of reference of your committee. We assume that the articles and sections
set forth there would, if enacted, become sections 148 to 151 of the British
North America Act.

And then, in order to make our brief complete, we set out the articles
which appear in the terms of reference.

Hon. Mr. Pertex: I take it you have made no alterations.

Mr. Wismer: No, sir; this is a straight quotation from the terms of
reference.

“148 Article 1
Everyone has the right to life, liberty and the security of person.

Article 2

No one shall be held in slavery or servitude; slavery and the slave trade shall
be prohibited in all their forms.

Article 3

No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.

Article 4

Everyone has the right to recognition throughout Canada as a person
before the law.

<
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Article 5

All are equal before the law and are entitled without any discrimination to
equal protection of the law.

Article 6

Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the Constitu-
tion or by law.

Article 7
(1) No person shall be subjected to arbitrary arrest, detention or exile.
(2) Any person who is arrested or detained shall be promptly informed of
the reasons for the arrest or detention and be entitled to a fair hearing within
a reasonable time or to release. '
(3) No one shall be denied the right to reasonable bail without just cause.

Article 8 :

Every person who is deprived of his liberty by arrest or detention shall have
an effective remedy in the nature of habeas corpus by which the lawfulness of
his detention shall be decided speedily by a court and his release ordered
if the detention is not lawful.

Article 9

~ Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any eriminal charge against him.

Article 10

(1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he has
had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any
act or omission which did not constitute a penal offence under national or inter-
national law, at the time when it was committed. Nor shall a heavier penalty

be imposed than the one that was applicable at the time the penal offence was
committed.

Article 11

No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation.

Everyone has the right to the protection of the law against such interference
or attacks.

Article 12

Everyone legally resident in Canada has the right to freedom of movement
and residence within the country, and the right to leave and return to Canada.

Article 18

(1) Men and women of adult age, without any limitation due to race, nation-
ality or religion, have the right to marry and to found a family. They are
entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full consent of
the intending spouses.
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(3) The family is the natural and fundamental group unit of society and
is entitled to protection by society and state.

Article 14

(1) Everyone has the right to own property alone as well as in association
with others. .

(2) No one shall be arbitrarily deprived of his property.

Article 16

Everyone has the right to freedom of thought, conscience and religion, this
right includes freedom to change his religion or belief, and freedom, either alone
or in community with others, and in public or private, to manifest his religion
or belief in teaching, practice, worship and observance.

Article 16

Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive and
impart information and ideas through any media and regardless of frontiers.

Article 17

(1) Everyone has the right to freedom of peaceful assembly and associa-
tion.

(2) No one may be compelled to belong to an association.

Article 18

(1) Everyone has the right to take part in the government of the country,
directly or through freely chosen representatives.

(2) Everyone has the right of equal access to public service in the country.

(3) The will of the people shall be the basis of the authority of government;
this will shall be expressed in periodic and genuine elections which shall be by
universal and equal suffrage and shall be held by secret vote.

“149. Every person is entitled to all the rights and freedoms above set
forth, without distinction of any kind such as race, color, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status.

“150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior
Court of the province in which the violation oceurred.

“151. The above articles shall not be deemed to abridge or exclude any
rights or freedoms to which any person is otherwise entitled.”

While we strongly desire the fullest expression and preservation of civil
liberty in Canada, we are mindful of the existence of those who would use such
freedom to destroy our civil rights and foment discord between minorities. Thus,
in considering what our civil rights should be and how they can best be pro-
tected, we would draw your Committee’s attention to Article 30 of the United
Nations Declaration, which reads: “Nothing in this Declaration may be inter-
preted as implying for any State, group or person any right to engage in any
activity or to perform any act aimed at the destruction of any of the rights and
freedoms set forth herein”.
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We would recommend that the eighteen articles of proposed section 148 be
prefaced with suitable wording which would carry the prescription of Article
30 of the Declaration into our Constitution as an immediate and general pro-
tection of the rights and freedoms which follow in the articles and succeeding
sections.

We would also recommend that the proposed section 148, in addition to
the above, state at the beginning and before the enunciation of the eighteen
articles that these rights and freedoms are to be enjoyed by our native Indian
population. We make this recommendation because other legislation in existence
leaves our Indian population in the hands of the federal government, and their
rights and freedoms along with all other Canadians should be placed among
the entrenched clauses in the constitution.

We would suggest that article 14 of proposed section 148 does not provide
the full protection necessary in an industrial country. Many of our people are
unable to own property. They are forced through economic circumstances to
lease for shelter the property of others. We would recommend that sub-section
(1) of this article be amended to read: “Everyone has the right to own or lease
property alone as well as in association with others”. And we would further
recommend that a further sub-section be added to this article reading: “(3)
Everyone has the right to shelter”.

In article 17, we would suggest the addition of a sub-section 3 reading as
follows: “Nothmg in sub-sections 1 and 2 of this section is to be construed as
prohibiting the proper operation of a trade union agreement made between an
employer and his employees, which contains a clause requiring all of the
employees of that employer to be members of the specified union”.

This Congress suggests that a further article should be added to the proposed
section 148 to provide for certain economic and social rights which should be
adequately protected in a modern democratic society. This additional article
should set forth the right to an education and to the free choice of the kind of
education; the right to work and the free choice of employment; the right to
security in the event of unemployment, sickness, disability, widowhood, old age
or other lack of livelihood in circumstances beyond the individual’s control.

As indicated earlier in this submission, the Trades and Labor Congress of
Canada greatly desires the enactment of a Bill of Rights which will assert in
positive fashion the human rights and fundamental freedoms of all Canadians.
We are also concerned that these rights shall be preserved effectively and perman-
ently.

While there is perhaps no prudent person who believes that a simple state-
ment of these rights and freedoms and the incorporation of them in the consti-
tution of Canada will protect and preserve them for all of our people against all
eventualities, we are convinced that such protection and preservation of our
fundamental freedoms can be provided in two ways. The first and most important
way in which our rights and freedoms can and will be preserved is through the
constant vigilance of those who hold such rights and freedoms sacred. But
along with this, we believe that our human rights and freedoms, once stated, and
enacted into law, can be given constitutional and legal protection by requiring
that they can be amended only by the unanimous consent of the Parliament of
Canada and all of the legislatures of the provinces.

The CuamrrMAN: Would that not mean never? They would then be pretty
nearly unamendable, would they not?

Mr. Wismer: More or less, sir. By this means their amendment or setting
aside can never be accomplished by unilateral action of any one legislative body
or administration.
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It is our earnest hope that the success of your Committee in its investiga-
tions and recommendations to the Senate and through it to the Parliament and
people of Canada will provide an immediate avenue for the enactment of these
human rights and fundamental freedoms into the law of Canada.

Respectfully submitted,
PERCY R. BENGOUGH,
President.

GORDON C. CUSHING,
Secretary-Treasurer.

CLAUDE JODOIN,

Vice-President and Chairman Standing

Commiattee to Combat Racial Discrim-

ination of The Trades and Labor Con-
gress of Canada.

Hon. Mr. Doone: Mr. .Chairman, I think that is a very fine brief.

The CuamrMaN: It is a very thoughtful brief.

Hon. Mr. PerTtEN: And very sensible.

Hon. Mr. Doo~NE: I am sure it contains a great deal of fine thought. There
is only one question that occurs to me and that is what you are going to do
about unskilled labour.

Mr. Wismer: In what respect?

Hon. Mr. DooxEe: In your idea of a closed shop, what are you going to do
with the poor fellow who does not join the union.

Mr. Wismer: I should like to elarify that pomt \

Hon. Mr. Dooxe: I am very much in favour of your labour group, but
nevertheless this question has always puzzled me. Representations have been
made previously, and I always wonder what is going to happen to the poor devil
who does not belong to a union.

Mr. Wismer: I think we should for a moment say that you have more than
the closed shop; I think that might interest the committee.

Hon. Mr. Davip: Yes.

Mr. Wismer: The closed shop, as we understand it has an agreement now
that one must belong to the union before he is employed. That, of course, exists
in only very highly skilled trades, and perhaps it rose with the printers or the
typesetters. Those people, in order to increase the skill in the trade had to
improve conditions—which years ago were very bad, and the workers were
considered poor risks life insurance—and would not allow any one to work in
the shop until he was a member of the union and subseribed to the standards
of the union. Now they are preferred risks for life insurance.

That is the closed shop. However, in later times we have developed a new
type of agreement, which is known as the union shop in which you may be
employed 1f you are in the shop. The agreement is to the effect that you must
belong to the union if you are employed subsequently. There is a clause in
the contact which says that after thirty days, or sixty days—in relation to the
company’s employment arrangements as to how long probationary employment
is. If you are going to work for the company you must belong to the union,
because the agreement between the employer and the workers has raised certain
standards and working conditions and you are part of that, and you must pay
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for it. In addition to that there is what is known as the Rand formula which
allows certain people to contract in part. As you know, part of this is because
of religious complications; there are many people who wish to worship God in a
certain way, but do not wish to vote or belong to an association; yet, they have
the right to work. However, if they obtain higher wages or better working
conditions they must pay for it, and they are prepared to pay for it. The
Rand formula provided for that; it requires the paying of dues whether a
person belongs to a union or not.

Those three conditions exist: The closed shop, the union shop and the Rand
formula. There are many types of preferential hiring, and so on; and in every
case agreements between employers and the association of his employees are
entered into freely. As a trade unionist I say we do not want anybody in the
union who does not want to belong to it; on the other hand we do not want
people in the shop who will break down eonditions that the majority in the shop
have worked all their life to build up.

Hon. Mr. KiNnLey: Mr. Chairman, it is stressed in the brief, that man
has a right to work. Now, I presume that since a union accepts a man, it has
the right to put a man out of the union; therefore, if a union decides to put a man
out, then he can no longer work in that shop, and he has lost his job or his
right to work by reason of the action of the union.

Mr. Wismer: Some unions have found that out.

Hoen. Mr. Kixtey: The right to hire and fire by a closed shop is then con-
trolled by the union.

Mr. Wismer: No, it is not, Mr. Chairman. Look at all the agreements of
this type. You will see that in a closed shop, a union shop, the arrangement is
that the union has the right to supply the men that the employer wishes to hire.

Hon. Mr. Baiep: That he has to hire, not wishes to hire. .

Mr. Wismer: No: let us get this straight. He does not have to hire a man
because the union offers him.

Hon. Mr. Bamp: Then you would go out on strike.

Mr. Wismer: No, we cannot go out on strike. We have laws providing
that we cannot go on strike until we go through certain procedure of negotia-
tion and conciliation. The important point is this: If the union is not able to
provide men, then the employer is free to go into the open market. In other
words, you cannot hold up an employer because you are unable to supply
the men. :

Hon. Mr. Kixtey: In other words, a man must belong tg a union, and the
union controls who shall belong to it, therefore it controls who should be hired.

Mr. Wismer: In all of the highly skilled unions . . . I think we should
make it clear that there is a difference between men with high skills and men
who are known as common labourers. I know of no closed shop arrange-
ments which involves common labourers.

Mr. Jopoin: Also in the contract under the union shop procedure is a clause
of the right to discharge. Let us suppose that you are an employer, and I am
a representative of the union, and we do mot agree that Senator David, for
example, should be one of your employees. We have then to submit the question
to an impartial chairman. :

Hon. Mr. Bamp: Do you ever abide by the decision?

Mr. Jopoin: Yes, definitely. i

Hon. Mr. Kintey: From a practical standpoint the position of the man
who does not belong to the union is so bad that. _he might just as well belong
to it. That is the way I have found it. The position of the man who does not
belong to a union is not a happy one, and I am inclined to agree that it should
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not be, but when you get to the closed shop, that is going a little far. There is
another point that bothers me. Your brief is very splendid, and all that, but
there is in this country an opinion that labour unions are pure and undefiled.
It seems to me that the matter of picketing is something which concerns the
public.
Mr. Wismer: You deal with picketing in section 87 of the criminal code.
Hon. Mr. KiNnLEY: Yes.

Mr. Wismer: Therefore we have not raised the point in here, since we
think of this as being the constitution of Canada. The reason we dealt with
section 98 of the eriminal code, is that we do not like to see the constitution of
Canada capable of being set aside by the action of a parliament which, under
certain conditions which exist just for the moment, could take another law and
set it all aside. For instance, it is possible to say that by reason of the Labour
Relations Act of Canada the employer has his rights and the employee has his,
and they must negotiate and conciliate their differences but, at the same time,
it is possible to amend another act, the eriminal code, and say that under certain
circumstances no one shall be able to do certain things. That is what we are
concerned about. It is easy to get these anomalies into the law. As to the
fundamental rights and freedoms of all people, in so far as they can be stated,
they should be put into one place where they cannot easily be set aside; then
when something happens; prudent men will sit down and ask “How can we
protect ourselves against this eventuality without some setting aside of our
rights and freedoms?”

The CralRMAN: You would include in a bill of rights, or an amendment
to the constitution, only the most fundamental of the human rights, would
you not?

Mr. Wismer: Yes; I think you have stated them all, except the economic
ones.

The CuAmMAN: The economic rights of man are not in the resolution at
all; they are political rights, not economic rights. The right to work is not
mentioned in this resolution.

Mr. Wismer: I might draw to your attention that in the motion there was
included as article 2, no one shall be held in slavery or servitude. In other
words, no one shall be made to work; that is really what it says. We would
like it also stated that while he may not be made to work, he has a right to work.

The CuAalRMAN: Not necessarily to work for any particular employer or
any place he likes.

Mr. Wismer: No—that he has the right to work and the free choice of
employment. In other words, it is the individual’s responsibility.

Hon. Mr. KinLry: But whose obligation is it? If he has the right to work
somebody has got to give him work, unless he is independent and good enough
to get it for himself. Now whose obligation is it?

Mr. Wismer: Could we put it this way: that if he has the right to work,
and there is not any work, he has the right, on his own, or in free association
with others, to come and say “Create work, in order to allow us to keep an
economic existence.”

Hon. Mr. KinLey: This matter of picketing; you do not affirm as a labour
leader that anything more than peaceful picketing should be permitted? You
will admit that picketing should be peaceful.

Mr. Wismer: I think the law should state “peéceful picketing” and that
the rest of it is a matter of administration.
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Hon. Mr. Kinrey: You object to the use of force. What is the force that
controls and maintains order in the country? If we do not use the police or
some other force, not in a labour dispute but to make people obey the law, how
else are you going to do it?

_ Mr. Wismer: I think we agree that we are very much in favour of a
police force to maintain law and order, to enforce the law, but we have had
too many examples in the past of excited authority sending in police to break
up the pickets, to interfere in labour disputes when such interference was not
necessary; no one was breaking the law; the picketing that was going on was
quite proper.

Hon. Mr. Bairp: Why do you have pickets?

Mr. Wismer: The pickets are for the purpose of telling men when there
is a strike on in a plant that their brothers are out on strike, and asking them
not to go in and break the strike.

Hon. Mr. Bamp: Asking them not to go in, and in many cases keeping
them from doing so by force.

Mr. Wismer: Oh, no, there is no force.
Hon. Mr. Bamep: It has been done.

Mr. Wismer: We know it has been done, but we are not asking that that
be written into the picketing law. We certalnly are asking for a right which
has been in existence for many years, the right to stand at the gate and say to
other people, “There is a strike on.”

Hon. Mr. Rem: I would like to direct a question to the chalrrnan The
difficulty is with economie rights, not political rights. If a man has not the
right to work he has nothing. When a man has not the right to work, all
other freedoms fade away, Because he will die.

The CuamrMax: Bread and butter is the first consideration.

Hon. Mr. Rem: I do not see how you can leave it out. The right to work

must be fundamental. Without that, to ocecupy one’s self with other freedoms
1s a waste of time.

The CuarrMAN: Quite right: the right to eat is a basic freedom.

~ Mr. Wismer: And therefore fundamental, and therefore should be written
In a statement of fundamental rights.

Hon. Mr. Kinvey: But I think it is salutary to point out that there are
always faults on both sides, and when picketing is carried on forcibly, so as
to prevent any entry to or egress from a plant by the executives or people who
may be engaged on purposes not connected with a union, that is going a long
way, and it rather shocks people in Canada to see the extent to whieh these
things are carried on.

Mr. Wismer: Mr. Chairman, we have some interesting people in the labour
movement, whose influence we have been trying to reduce of recent years; but
thoee who are not of that ilk would not think of stopping executives and people
in offices and so on from going in. But if you think of the struggle, as I am
sure you have, as a purely economic struggle between two groups, is not the
effect that of mamtamlng the safety of the state when we do not let anybody
in to break up or cause trouble which will destroy our ability to bring the
boss to time.

Hon. Mr. Bamp: That is not fundamental.

Mr. Wismer: Picketing, of course, is not fundamental; it is purely a
technique. The right to strike is fundamental.
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Hon. Mr. Rem: Look at the question of the right to work and deal with
it in its broad aspect, not in its narrow one, and with no thought of accusing
the Trades and Labour Council: what about the trade union which denies
a man the right to belong to that union? In considering this question the com-
mittee should look at it as a whole. I agree with unionism, as far as that goes,
but I think the time has come in Canada when we should take note of the
right of a workman to join a union, because there are those who have been
‘refused admittance. I know of no cases under the Trades and Labour Couneil,
but I feel sure that their representatives are aware of cases in other unions.
I feel that this is a serious matter. The right to work is, one might almost
say, the only right. If T have no right to work and cannot get work, I cannot
eat. All other rights fade away. Yet we have in this country unions which
deny a man the right to work. This is a most important consideration when
we are discussing the matter of fundamental rights.

Hon. Mr. Davip: You said, sir, a moment ago that picketing is done for
the purpose of having your working men or employees who are members of
the union notified that there is a strike on. Very well. But after a strike has
been declared and has been on for a week, ten days, fifteen days, a month or
two months, do you need picketing?

Mr. Wismer: Yes, it is.more often needed later.

Hon. Mr. Davio: For what reason?

Mr. WismeR: For the same reason.

Hon. Mr. Davip: To notify men that there is a strike on? They all know
it at that time.

Mr. Jopboin: There may be some people from outside coming along who
do not know anything about it.

Hon. Mr. Davip: When they are not members of the union and want to go
in, do you stop them?

Mr. Jopoin: We stop them in a peaceful manner, as we have at our disposal,
by asking them not to.

The CuAmrMmaN: It is a question of persuasion not to go in there, as well
as notification?

Hon. Mr. Davip: It is more fists than anything, I think.

Mr. Jopoin: I do not agree.

Hon. Mr. Davip: I think you have the right to picket, but when it lasts
more than twenty-four or forty-eight hours I cannot take it that it is just
to notify employees that there is a strike.

Hon. Mr. Kinrey: I see some people down here who have been carrying
on for more than a year. It is easy for peaceful picketing to develop into
something else.

The Cuairman: We have two more delegations, and only three-quarters
of an hour, and we want to hear them.

Hon. Mr. Doone: On page 12 of your brief is a reference to something
about which I think I asked the last witness. Do you seriously think that
our Indian population are sufficiently instructed at the present time to take
their place in society along with the other citizens of Canada, and that they
should no longer be considered wards of the state?

Mr. Wismer: I do not think there is any reason why Indians on reservation
property should not remain there and still be treated perhaps even a little better
than they are treated under our laws now. I do not believe that there is
sufficient reason to deny these people the right to vote in full citizenship.

Hon. Mr. Doo~E: I know it is necessary to do that in certain areas.
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Mr. Jopoin: It is the duty of the government to educate the Indians in the
proper manner.

Hon. Mr. DooxE: Oh, yes, that is true.

Hon. Mr. KiNnLey: The difficulty in connection with the Canadian Seamen’s
Union seems to be detrimental to Canada generally. What is the position now
with regard to seamen in Canada and the unions?

Mr. Wismer: There is still the Canadian Seamen’s Union and there is a
Brotherhood of Seamen. Those are the two national organizations, and there
Is an international organization operating in the country called the Seafarers
International Union, which is one of the unions affiliated with the American
Federation of Labour.

Hon. Mr. KiNLEY: And they are all in conflict?

Mr. Wismer: Yes.

Hon. Mr. KixLEY: Because of the nature of the employment of merchant
seamen and the fact that they belong to practically any part of the world, I
Imagine it would be very difficult to find out which union had the binding
rights. For instance, if I owned a ship, what union would have the binding
rights of my seamen?

Mr. Joporx: We shall try to define that and let you know accordingly.
We know exactly what you mean.

Mr. WismEr: It is not so difficult where you have ships operating the year
round, but on the Great Lakes and coastal waters it is a different matter.

Hon. Mr. Rem: On page 13 of your brief you say that you would recom-
mend that, “Subsection 1 of this article be amended to read, ‘Everyone has
the right to own or lease property alone as well as in association with others’ .
What about the leasing of property? v

Mr. WismEr: In article 14 it provides that, “Everyone has the right to
own property alone as well as in association with others”. We are suggesting
that that be extended to include “own or lease”.

-Hon. Mr. Bamp: In other words, you have not got the power to lease here.

Mr. WismeRr: You are setting down the fundamental rights in article 14
to own property, and you say that you cannot be arbitrarily moved from the
Property. A large percentage of the people for whom we speak will never own
any property, but they should have the right to lease property to provide shelter
for their families.

Hon. Mr. KinLey: Can you conceive of an instance where a man would
not be able to lease property in Canada? Does any such condition exist?

~ Mr. Wismer: There are people in certain areas in Canada who have great
difficulty because they are discriminated against.

Hon. Mr. Rem: Leasing is tied up in the same way as ownership, and I
Was wondering if you meant there that if a person had a home and he wanted
to lease it he could do so.

Mr. WismEer: Having considered this matter a great deal with many people
I agree that the leasing problem is a very difficult one, but in an industrial state
e right to lease property will become of paramount importance to a vast
Number of people, even though today we think more of private ownership of
Property. The private leasing of property will become a great problem.

The CuAmrMAN: I am sure that when the drafters of the Declaration used
the word “own” they thought they were including leasing, which is an interest
In property.

61294—3
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Hon. Mr. KinLeEy: When there is a leasing it means that two people have
got, to get together. The man who is leasing the property has to get together
and agree with the man to whom he is leasing, and I do not see where the right to
lease is establishing anything.

Hon. Mr. Rem: If it is put into effect it might mean that if I have a place
to rent I may not refuse to lease it to a person whom I consider to be an
undesirable character. He might say, “I have the right to lease”.

Mr. WismER: Look at it in this way: In the industrial development of our
country we might bring in any number of people from some particular section
of the world, and it is when they arrive in big groups that antagonism grows up
against them. We would like to see something written into our laws which
would prevent a province or community from saying, “You cannot lease property
to these people for shelter”.

Hon. Mr. KiNLEY: In a certain area.

Mr. WisMER: In other words, that type of thing could not happen when
the fundamental law of Canada provides that a man has the right to own
property and he has the right to lease property.

Hon. Mr. Davip: I thought perhaps you had in mind large families who are
refused shelter?

Mr. WisMER: Yes, that is a very serious problem.

Hon. Mr. Davip: You see it advertised in the newspapers, “No children”.

Mr. Jopoin: “No children and no dogs”.

Hon. Mr. Rem: Human nature is a strange thing. I can remember one
member of parliament who, in chiding me about my views regarding the
Japanese, thought it all right to be one of a group of landowners who prohibited,
by an agreement amongst themselves, the leasing of property to those of the
Jewish race.

Hon. Mr. Davip: The Lafayette Hotel at Old Orchard Beach used to have
a sign, “No Jews or dogs allowed here.”

The CuamrMAN: That sort of thing cannot be done any more in Ontario.
Hon. Mr. Rem: Yes, but it is still carried on without advertising.

The Cuamman: Well, there is a bill against diserimination before the
legislature now.

We have a large delegation from Toronto, representing the Toronto World
Federalists. The delegates include Mrs. Gordon N. Kennedy, Mrs. Charles
E. 1?atto Professor D. H. Hamly, Mrs. D. C. MacGregor and Mr. Harold
Miller

Mrs. Gorpoxn N. KENNEDY: Mr. Cha,lrman and honourable senators, the
Toronto World Federalists are deeply appreciative of the democratic
privilege extended to us in this appointment. We are a group concerned
with study and education in an effort to acquaint ourselves and the public
with the problems of world federal government.

The Chicago committee to frame a world Constitution which was formed
by Robert M. Hutchins, President of Chicago University, the day after the
bombing of Hiroshima, considers the two questions, human rights and duties.
We subscribe to this approach fully realizing the responsibility of man, indi-
vidually and collectively, toward welfare throughout the world.

We also subscribe to the brief presented by the Civil Liberties Association
of Toronto.

The CuamrmaN: That was the brief presented by Mr. Himel?
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Mrs. Kexxepy: Yes. I should like to ask Mrs. Catto to read our brief,
and to have comments by other members of the delegation. Professor Hamly
will give the academic view. Mrs. MacGregor will present the significance
of human rights in world relations, and Mr. Miller will make a concluding
statement.

The Cuamrman: Then I will call upon Mrs. Catto to present the brief.

Mrs. Marion Carro: Mr. Chairman, the following is the brief submitted
by the Toronto World Federalists to the Senate Committee on Human Rights.
Dear Senator RoeBuck: We as World Federalists, are primarily
concerned with human welfare at the international level, but we consider

that human rights must be recognized at all levels of government.

We believe in the value of life and seek to promote the right to
life by the elimination of war through a system of world federal govern-
ment. At the same time we suggest that Canada, subseribing as she
does to thie United Nations “Universal Declaration of Human Rights”,
would be in a stronger position in world councils if there were explicit
evidence that human rights were assured for all who live in Canada.

Your Bill of Rights, stated in simple language, will enable all
citizens, including those newly welcomed to our land, to know and have
their basis rights. The United Nations Declaration, in its ultimate
fulfilment, must spring from the soil of the grass roots of human rights
in all countries of the world.

Therefore, as World Federalists in Canada, we urge the incorporation
in the Canadian Constitution of a potent Bill of Rights.

. Senator Roebuck and honourable members of the Senate Committee,
including Monsieur the Honourable Senator from Quebec—Je suis charmé de
Vous voir—I should just like to say here that we do not want you to read our
brief and file it away and forget about it. It is true that we must have
research, but research must be followed by action.

. We are living in what is perhaps the most critical period in the whole
history of man, because, for the first time, he holds in his hand the weapon
of his own destruction. We know that man has behaved ignobly with regard
to human rights on many occasions within the last few years, but we also know
that he has great aspirations and potentialities. You, honourable senators, are
aware of this, or you would not be sitting here, doing what you are doing
Dow. T believe you have a key to the problem of man’s future welfare, in
human rights and fundamental freedoms. Use it. Continue in your endeavour
and do not rest until we have a Bill of Rights incorporated into the Canadian
Constitution.

But that is not all. It is only part of the task. We, as World Federalists,
Would like to see you go to work again and not rest until you have been
Instrumental in helping to devise a constitution for world government set
Oursquare upon article 3 of the United Nations Declaration—everyone has
the right to life, liberty and security of person. Only with world federal
government, we believe, will men beat their atom bombs into tractors and,
Uilding on the firm foundation of human rights and fundamental freedoms,
Cease to learn war any more.

The Crarman: Thank you. That is beautifully put.
Hon. Mr. Davio: Tt is.

The CramrMaN: Now, I will call upon Professor Hamly.
6120433
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Professor D. H. Hamry: Mr. Chairman, honourable senators, I believe
that Canada should have a Bill of Human Rights which will make it clear both
to Canadians and to others that Canadian law does uphold the fundamental
rights of men. This would help prepare our country to take its place in the
democratic world government which we hope to see in action.

Many Canadians who, like myself, believe that Canada has, in general
given fair treatment to men without a Bill of Rights, feel that a marked
improvement would oceur if Canadians declared, to themselves and to the
world, what human rights they unreservedly support.

Human rights vary in their importance to the individual. Now I, as a
university professor, feel that academic freedom is of great importance to
Canada, for it is basic to real advances in culture and standards of living. In
fact, many hold that the rise and fall of nationalistic cultures are related to
changes in academic freedom. Further, it is a fact that Canadians are dis-
cussing the maintenance of the high level of academic freedom in Canada. This
freedom would appear to be best safeguarded by a Bill of Rights protecting
(a) the right to freedom of thought and religion; (b) the right to freedom of
opinion and expression; and (c) the right to freedom of assembly and associa-
tion. With these basic rights safeguarded, a legal meaning would be given to
the motto of a Canadian. university, “The truth shall make you free”.

_The Cmamman: Thank you, Professor Hamly. May I ask you if you
have read the speech on world government that was made by Senator Euler?

Professor Hamuy: Yes, sir.

The CramrMAN: Did he express in that speech the ideas that you advocate?

Professor HAmMLY: As I remember it, he did.

Mr. MiLLEr: Senator Euler did not go very far, as I remember his speech.
He called cn senators to take an interest in the problem of world federalism, but
I think he only wished to have the possibilities explored.

Hon. Mr. Rem: Professor Hamly, may I ask you a question? Most, if not
all, of the briefs that have been presented here have advocated, as you have this
morning, freedem of thought. That has rather intrigued me, because I always
was of the opinion that a man could think what he liked, wherever he hap-
pened to be, in prison or anywhere else. I always have felt that my thoughts
were free, but that I might not be able to express all of them. What is meant
when freedom of thought is advecated? As I understand it, everyone has
freedom of thought, and it is not necessary to provide for this in a statute.

The Cuamrman: There is a classic statement by one of the Enghsh
judges, that a man’s thought is not triable.

Hon. Mr. Davin: It is the free expression of thought that is advocated in
the briefs.

Hon. Mr. Rem: Expression of thought is another matter, but I do not see
how anyone can prevent me from thinking what I wish. We have not yet
reached a point where people can read one another’s minds.

Mrs. Catro: There is no evidence of a person’s thoughts until they are
expressed.

Hon. Mr. REm: Seeing that we have a professor here, I should like to ask
him what is meant by freedom of thought.

Professor Hamuy: Mr. Chairman, I think the honourable senator has
raised a very interesting point. It is commonly stated that individuals ought
to have freedom of thought, when actually I believe the meaning is that we
ought to have freedom of expression. These are two different things, quite
clearly, but freedom of thought happens to be the conventional thing which is
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advocated. I agree with you, sir, that this does not mean very much unless
there is freedom of expression. Many good ideas have died aborning, because
nobody expressed them.

Hon. Mr. Rem: Everybody wants to couple together freedom of thought
and expression . . :

Hon. Mr. Perrex: Mr. Chairman, do you know what the Japanese have
done along those lines?

The CHAIRMAN: No.

Hon. Mr. Perren: Do you know, Senator Reid?

Hon. Mr. Rem: No.

Hon. Mr. PErTEN: According to my reading, they have carried out freedom
of thought. ‘

Hon. Mr. Rem: How could they in any way read a man’s thoughts?

Hon. Mr. Perten: It was.very interesting, the way they went about it;
it was sometimes, shall I say, crude, and sometimes very rough, but it is a
really interesting subject.

Hon. Mr. Davin: Probably what Senator Petten means is that the Japanese
had no right to think the Emperor was not a God.

Hon. Mr. Perrex: They actually had a department of the government
trying to find out what the people were thinking.

Hon. Mr. Rem: Thought police.

Hon. Mr. Perten: Yes.

Hon. Mr. Rem: How can one determine what another’s thoughts are?

Hon. Mr. Perrex: A man could be imprisoned with a group of beasts, and
still in his heart be praying to God, and they would not know it. He would
still have freedom of thought. I think they are wrong: I feel that my thoughts
are free.

Professor Hamuy: Mr. Chairman, I feel that the question of the Japanese
thought police brings out this question very neatly. It comes down to the point,
has anybody any power to find out what a man is thinking? That is, assuming
he has normal self control. I believe not. But under ordinary conditions of
expression we consider that freedom of thought means freedom of expression.

Hon. Mr. Davip: You would bar hypnotists who might get your thoughts
against your will.

Professor HamLy: Yes.

Hon. Mr. KinLey: Freedom of thought is what we are doing now.

Hon. Mr. Davip: Exactly.

Hon. Mr. KinLey: Freedom to talk to people, that is freedom of thought.

Hon. Mr. Perten: That is freedom of expression.

Hon. Mr. KixLey: Thought is not free unless it gets outside.

Hon. Mr. Davip: Just for the sake of discussion, what about the lie detector?
There is no more freedom of thought, if the lie detector is true.

Hon. Mr. Rem: Yes, you still have freedom of thought. The lie detector
just picks out what your thoughts are.

Hon. Mr. Davip: Not according to what I saw. If one speaks an untruth
the machine will immediately show that it is an untruth.

Hon. Mr. Rem: Let us proceed.
The Cuamman: Will you proceed, Mrs. MacGregor.

Mrs. D. C. MacGrecor: Mr. Chairman, honourable senators, I should like
to discuss our suggestion that Canada would be in a stronger position in world
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councils if there were explicit evidence that human rights were assured for all
who live in Canada. Our country has acknowledged this in principle by signing

the Atlantic Pact which states “The parties will contribute toward the further

development of peaceful and friendly international relations by strengthening
their free institutions”.

We are now engaged in a great ideological war which may determine whether

our form of government, or any form of government based on the rights and
freedoms of citizens, shall survive. To succeed in this form of warfare we must
convince the world that we mean what we say about freedom.
«  We do not need to anticipate the future to see that this is true. Consider
the impact upon the rest of the Commonwealth of South Africa’s position on
human rights and freedoms. South Africa’s stand on the issue of race equality
represents a lost battle for democracy in the “Cold War”. Britain has made
tremendous efforts to educate her colonial peoples in her culture and her demo-
cratic institutions. There are 3,500 blacks in her universities today. They
know how the white race treats the black in South Africa, and in Britain they
are treated with some prejudice. The communists court them and they are
assured that there is no racial discrimination in Russia. It is most natural that
some of these students should return to the Colonies to teach communism to
their fellows, and it is well known that disaffection in the Crown Colonies has
reached alarming proportions.

Britain’s position on’democracy stands in question because South Afriea is
part of the Commonwealth. But even as South Africa by her denial of human
rights has weakened democracy’s cause before a doubtful world, Canada can,
by passing at this time, a forceful bill of rights strengthen the moral position of
democracy.

Hon. Mr. Rem: Concerning your statement about Britain and the blacks,
I think it is a little overstated in so far as the people in the British Isles are
concerned. They have the same full rights as the subjects, but there is this
difference, if I can express it. It is like & man who has been in the penitentiary
or jail; he comes out, and his neighbours and people have something against
him. They do not wish to associate with him. So with the blacks in Britain
there is no great racial trouble, but the people just do not like them,

Mrs. MacGrecor: I think Britain’s position for many years on racial dis-
crimination has been beyond reproach, but as I was told about these students,
landladies, tram conductors and similar people do discriminate against them,
and show prejudice. It is that slight prejudice in Britain, against the back-
ground of the attitude in South Africa that I want to bring out.

Hon. Mr. Davip: Do the barbers in England make any diserimination
against these blacks?

Mrs. MacGreGor: I am not competent to answer that question.

Hon. Mr. DooNE: Is not the big problem in South Africa the East Indian
situation?

Mrg. MacGrecor: That of course brings in another point, whiech I did not
care to include, but Ghandi learned a lot of his ideas in his twenty years in South

Africa, and probably what has happened recently as to India leaving the Empire
and so forth, was probably much hastened by his experiences in South Africa.

_Hon. Mr. Doom;: The East Indian is excluded from Ceylon as much as
he is from South Africa. I believe the problem there is an economie one; they

have a much lower standard of living, and the result is a question of work and i

survival for the native of South Africa. That is: the white native.
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Mrs. MacGrecor: I really was not hoping to discuss the South Africam
situation; I am not competent to do so. All I wished to do was try to get us
away from our country, and we could perhaps see ourselves as others may see us.

Hon. Mr. Kinvey: I have heard that question discussed in the United
Nations; a lady from India made a violent attack on General Smuts. I know
it is quite an involved question.

Hon. Mr. Dooxe: It is very involved.

Hon. Mr. Rem: There is a great deal of merit in your suggestion for our
doing certain things to strengthen our position amongst other nations. I know
that at conferences amongst nations there are many times incidents which have
happened in Canada are brought up, and they weaken our advocacy on human
rights.

Mrs. MacGreGor: Our own guilt on these questions is the problem. When-
ever we start discussing the problems of Russia we are met with the counter
problem of the blacks in the southern part of the United States and the Padlock
Law in Quebec. It is our own guilt on these questions that weakens our position.

. Hon Mr. Kinuey: The situation as regards the black in the United States
18 more difficult than in any country in the world. In some places in the street
cars all the whites will stand when a black person takes a seat; no white person
will sit by him. The feeling in the southern United States is very bitter. Yet
they have anti-diserimination laws.

Mrs. MacGrecor: Might I say, though, that as far as I know the United
States constitution was the first law which in general tended to work towards
the abolition of slavery, and since then the United States has progressed in the
direction of rights for the coloured population. South Africa has been going in
the opposite direction. :

Hon. Mr. DoonNEg: There is a difference in the balanc.e of population in
Squth Africa. There are only about two million whites, but there are many
millions of black people.

Hon. Mr. KinLey: They claim that it is a question of survival.
Hon. Mr. Doong: They have a serious problem.

Mr. Harold A. MiLLer: Mr. Chairman and gentlemen, I would like first
to apologize for not providing you all with copies of our brief. I think you
understand the reason. We originally sent only the brief which Mrs. Catto has
read to you as a manuseript, and we mailed that to Senator Roebuck, and then
he very kindly replied offering us the opportunity to come here, and he men-
tioned that there would be somewhere about half an hour for us to present our
Views a little more completely. This happened so recently that we did not put
our thoughts and our material in order quickly enough to provide you with
copies,

Toronto World Federalists, and we feel sure the other federalist groups in
Ottawa, Montreal, Winnipeg, Saskatoon and Vancouver, share with their fellow
Canadians the desire for an effective bill of rights.

But after every actual or potential threat to the liberties of Canadians,
8:I‘ising in Canada, has been considered, we feel that the threat to Canadian
liberties implicit in a third world war would be immeasurably greater.

In times of danger there are always those who will plead the ne;ed for rafiica.l
Or novel measures. But some dangers with which man has recurring experience
are best faced with proven remedies. It may seem strange to say that any proven
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remedy has yet been found to deal with threats to the peace, and yet history shows
that breaches of the peace have been remedied in limited areas by the proven
methods of law and order embodied in representative federal government.

While Canadians prepare a bill of rights, less privileged peoples look over
our shoulders. If we are to lead these peoples to finer democratic institutions,
it will only be possible when they will voluntarily follow, and they will only follow
when we accept principles and standards clearly above the level of purely national
and regional advantage.

By all means let Canada enact a bill of rights. May it be the highwater
mark, to date, in the long evolution of human liberty. But let us also accept our
responsibility to lead others to the stability of federal government. Let us raise
a standard to which, not only in Canada but throughout the world, the wise and
%onest may repair. Only in security from war will the human rights of Canadians

e secure.

Hon. Mr. KinLey: All these presentations are extremely interesting, and this
one seems to be on a very high level.

The CuARMAN: A very high level.
Hon. Mr. Davip: Hear, hear.

Hon. Mr. KinrLey: The thought occurred to me, are we putting first things
first? For instance, we have in Canada the statute known as the Lord’s Day
Act. It seems to me that we might give some consideration to the preservation
of the Lord’s Day as a national observance, instead of leaving it to the provinces,
or even to the municipalities. I think the Prime Minister struck the right note
the other day in a remarkable speech in which he said that spiritual values were
the things we should put foremost in this country. It is really rather refreshing
to have listened to this delegation, which does not deal merely with material
things. I believe we should look with considerable disfavour on the commer-
cialization of the Sabbath. If we do not retain its distinctive character, and
ignore the fundamentals which are based on the teachings of Christianity, we
shall not be putting first things first.

The CuarMAN: Senator, may I carry your idea a little further by putting
on the record a letter which I have received from Audrey Hussey, South Bathurst,
New Brunswick:

“I think it was very wise of you to propose a Bill of Human Rights and
Fundamental Freedoms. They are well defined and will make a very appropriate
reference for our present day generation.

But I wish to call to your attention a very important matter; and I would
like to suggest an essential addition to this preamble. Being a Christian country,
Canada must influence other countries by her example of Christian democracy
and ideology. I think that it is essentially necessary to submit the Christian
element in this Bill of Rights.

A Christian State is based on reason and God’s law, so would you consider
it reasonable to leave God out of such an important matter? We know that
the powers of jurisdiction are God-given powers. Therefore, I as a Canadian
citizen, propose that the Canadian Government give proper reference to God as
the giver of those inalienable rights, that must be protected.”

Hon. Mr. Davip: Hear, hear.

The CralrRMAN: I am going to put that on the record. I have no doubt this
delegation agrees with it.

Hon. Mr. Doon~E: I have a letter, of which I am going to read only part. It is
from Mrs. Anne Marie McCormick, Fredericton, written under date April 25:
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“In your statement approving a proposed bill of rights which was quoted in
the pamphlet ‘The Senate Speaks’ you mentioned the dignity of man as a
being possessed of a soul fashioned in the likeness of the Divinity. I think that
man’s dignity as a creature of God and the fact that all his rights come from
God should be specifically mentioned in the bill.”

That is addressed to myself, and is along the same lines as the remarks
we have just heard.

The Cuamrman: It will be questioned, I think, why we have not received
a representation of some kind from the Canadian Bar Association, and will not
before we come to a conclusion; so I want to put on the record that they have
been invited to be here.

I have a letter from their secretary written from Saint John, N.B. It reads:
“Dear Senator Roebuck:

Your letters addressed to Mr. S. H. McCuaig, K.C., the immediate past
president of the Canadian Bar Association, and to Mr. A. M. Laidlaw, the
secretary-treasurer, have reached me. Heretofore at its annual meetings the
Canadian Bar Association has considered reports of its Special Committee on
the Declaration of the United Nations on Human Rights and Fundamental
Freedoms as well as the proposed covenant relating thereto. The association
however, has not expressed its views on these very large and very difficult
questions, nor has any committee been authorized to speak on behalf of the
association with regard to them.

In the circumstances it will be impossible for the association to present an
expression of opinion to the committee of the Senate. I do wish to thank you as
chairman for your kindness in giving the association the opportunity of
presenting a brief and speaking in support of it.”

I thought it was rather essential to our records to make it clear that the-
Law Association has been considering this matter but is not in a position to
speak for the Board at the moment; otherwise they would no doubt be here.

: Hon. Mr. KinLey: We had a very fine brief from the Deputy Minister of
ustice.

The Cuamrman: Yes, and a splendid statement from Professor Scott,
speaking as an eminent lawyer of the intellectual type. However, the Bar
Association is not in a position to respond to our eall. It is not because we did
not notify them.

The committee adjourned until tomorrow, Wednesday, May 3, 1950, at
10.30 a.m. .
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ORDER OF APPOINTMENT
(Extract from the Minutes of Proceedings of the Senate for 20th March, 1950.)

On motion of the Honourable Senator Roebuck, seconded by the Honour-
able Senator Kinley, it was—

Ordered, That a Special Committee be appointed to consider and report
on the subject of Human Rights and Fundamental Freedoms, what they are
and how they may be protected and preserved, and what action, if any, can
or should be taken to assure such rights to all persons in Canada, and that for
greater certainty, but not so as to restrict the generality of the foregoing, that
the Committee give consideration to the following draft articles:

Article 1
Every has the right to life, liberty and the security of person.

Article 2 -

No one shall be held in slavery or servitude; slayvery and the slave trade
shall be prohibited in all their forms.

Article 3 ,
No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.
' Article 4
Everyone has the right to recognition throughout Canada as a person
before the law.
Article &

All are equal before the law and are entitled without any discrimination
to equal protection of the law.

Article 6

Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the Com-
stitution or by law.

Article 7

(1) No person shall be subjected to arbitrary arrest, detention or exile.

(2) Any person who is arrested or detained shall be promptly informed
of the reasons for the arrest or detention and be entitled to a fair hearing
within a reasonable time or to release.

(3) No one shall be denied the right to reasonable bail without just cause.

Article 8

Every person who is deprived of his liberty by arrest or detention shall
have an effective remedy in the nature of habeas corpus by which the lawful-
ness of his detention shall be decided speedily by a Court and his release ordered
if the detention is mot lawful.
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Article 9

Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.

Article 10

(1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he
has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act
or omission which did not constitute a penal offence under national or inter-
national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence
was committed.

Article 11

No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation. Every-

Ozlte }ﬁas the right to the protection of the law against such interference or
attacks.

Article 12

Everyone legally resident in Canada has the right to freedom of movement
and residence within the country, and the right to leave and return to Canada.

Article 13

(1) ‘Men and women of adult age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family. They
are entitled to equal rights as to marriage and during marriage.

_(2) The family is the natural and fundamental group unit of society and is
entitled to protection by society and state. :

Article 14

(1) Everyone has the right to own property alone as well as in association
with others.

(2) No one shall be arbitrarily deprived of his property.

Article 15
. . Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief, and freedom, either
alone or in community with others, and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

Article 16

. . Everyone has the right to freedom of opinion and expression; this right
Includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of frontiers.

Article 17
(1) Everyone has the right to freedom of peaceful assembly and association.

(2) No one may be compelled to belong to an association.
614991}
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Article 18

(1) Everyone has the right to take part in the Government of the country,
directly or through freely chosen representatives.

(2) Every one has the right of equal access to public service in the country.

(3) The will of the people shall be the basis of the authority of Govern-
ment; this will shall be expressed in periodic and genuine election which shall
be by universal and equal suffrage and shall be held by secret vote.

149. Every person is entitled to all the rights and freedoms herein set
forth without distinction of any kind such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth
or other status.

150. Any person whose rights or freedoms as herein set forth have been
violated may apply for relief on notice of motion to the Supreme or Superior
Court of the province in which the violation occurred.

151. The above articles shall not be deemed to abridge or exclude any
rights or freedoms to which any person is otherwise entitled.

That the said Committee be composed of the Honourable Senators Baird,
David, Davies, Doone, Dupuis, Gladstone, Gouin, Grant, Kinley, Petten,
Reid, Roebuck, Ross, Turgeon, Vaillancourt and Wood.

That the said Committee shall have authority to send for persons, papers
and records.

Attest:

L. C. MOYER,
Clerk of the Senate.




MINUTES OF PROCEEDINGS

WebNESDAY, 3 May, 1950.

Pursuant to adjournment and notice, the Special Committee appointed to
consider and report upon the subject of Human Rights and Fundamental
Freedoms met, this day at 10.30 a.m.

Present: The Honourable Senators Roebuck, Chairman; Baird, David,
Davies, Doone, Gladstone, Grant, Petten, Turgeon, Wood—10.

The official reporters of the Senate were in attendance.

Mr. Leon Mayrand, Assistant Under-Secretary of State for External Affairs,
Mr. A. J. Pick, of the Department of External Affairs, Rev. Dr. Wm. Noyes,
Secretary of the Committee for the Repeal of the Chinese Immigration Law,
Mr. B. K. Sandwell, Editor of the Saturday Night, Toronto, and Mr. F. A.
Brewin, K.C., of the Canadian Committee for a Bill of Rights, were present.

Mr, Mayrand, Mr. Sandwell and Dr. Noyes read briefs to the Committee,
and all witnesses were questioned by Members of the Committee.

At 12.30 p.m. the Committee adjourned until Tuesday, May 9, 1950, at
10.30 a.m. ;

Attest.

James H. Johnstone,
‘ Clerk of the Commattee.
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MINUTES OF EVIDENCE

THE SENATE
‘WepNESDAY, May 3, 1950.

The Special Committee appointed to consider and report on the subjeet
of Human Rights and Fundamental Freedoms met this day at 10:30 a.m.

Hon. Mr. Roebuck in the chair.

The CrHAIRMAN: Gentlemen, let us come to order. Our visitors should be
informed that this is an exceedingly heavy day in the Senate program; the
committees are busy, and we have a general caucus of the Liberal party meeting
at the same time. I personally am very grateful to those senators who have
stayed with this committee instead of being enticed away by the rest of the
activities. In spite of temptation to belong to other nations, they still remain
with Civil Liberties.

I have had sent to me a number of memoranda put out by the United
Nations, which I will now have distributed; the remainder of the copies I shall
forward to those who have taken an interest in our program, and who are
not here today. .

Gentlemen, we have a very fine program before us. First and foremost
we have representing our own External Affairs, Mr. Leon Mayrand, Assistant
Under-Secretary of State for External Affairs, representing Mr. Heeney the
Under-Secretary of State for External Affairs; and with him is Mr. Alfred Pick,
an officer of the Legal Division of the Department of External Affairs.

Mr. Mayrand, you have the floor. v

Mr. Leon Mayranp: Mr. Chairman, the memorandum from our Depart-
ment, which you have distributed was prepared before Mr. King Gordon of the
Human Rights Division of the United Nations Secretariat made a broad state-
ment on the subject of human rights as seen from Lake Success. g

With a view to avoiding repetitions, I propose, with your permission, not
to deal with those parts of our memorandum which have been covered sufficiently
by Mr. Gordon. I propose, rather, to expand a little more, first, on the role
played so far by Canadian representatives at the United Nations on the problem
of human rights; and, secondly, on some aspeects of the problems which we shall
}ﬁaVe to face in connection with the Draft International Covenant on Human

ights. - ;

The role which we have played so far has not been, and indeed could hardly

ave been, a very active one. There are two principal reasons for this. In
the first place, although Canada has been a member of ECOSOC (Economic and
Social Council—18 members) from January 12, 1946, to December 31, 1948,
and has been re-elected for a three-year period beginning January 1, 1950,
anada has never been a member of the Commission on Human Rights created
by the Economic and Social Council in June 1946. Now, except for the.ﬁrst
part of the Third General Assembly (Paris, 1948), the question of human rights
as been mostly the concern of the Human Rights Commission—where, T repeat,
We were not represented. In other words, we have not participated in the
1scussions at the main working level. .

The Cuamrman: I might ask you: we were not a member of the committee
through lack of interest on the part of Canada or its representatives? '

Mr. Mayraxp: Certainly not, but we were not elected on that committee
of twelve members.

191
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The other main reason for the modesty of our participation was emphasized
in the report of the Parliamentary Joint Committee on Human Rights dated
June 1948 (House of Commons, Votes and Proceedings, June 25, 1948) I refer
to the constitutional situation in Canada as a result of the provmmal sphere of
authority. When a Canadian delegation first came to grips with the problem,
at the Paris General Assembly of 1948, there was before us an elaborate draft
declaration inspired by the noblest of ideals—so noble that we could not becom-
ingly open fire on it for the mere reason that our constitution made it difficult
for the Canadian government to ensure implementation, more especially because
the declaration was not intended to be a legally binding text, but a mere “com-
mon standard of achievement”.

The CuamrvaN: What do you mean by “open fire on it”? Attack it?

Mr. MaYrRAND: Say it was too vague and too involved to be eas1ly imple-
mented and so forth.

All this can be perceived in Mr. Pearson’s statement of December 10, 1948,
at the Paris General Assembly. According to the usual practice before one
dares to criticize a document of that calibre, Mr. Pearson first paid homage to
the general principles contained in the declaration, and then pointed to its
unavoidable vagueness and to our special constitutional difficulties. Mr. Pearson
thereupon stated that, because of our “reservations on details” in the draft
declaration, the Canadian delegation had abstained when the declaration as a
whole had been put to the vote in committee; but that, having made our position
clear, he’ would now vote in favour of the resolution “in the hope that it will
mark a milestone in humanity’s upward march”. Incidentally, the articles of
the draft declaration on which we abstained in committee were Articles 23 to
27 inclusive.

The CraremaN: Can you indicate the general tenor of Articles 23 to 27, so
that we will know what it was you abstained from, without checking?

Mr. Mavyranp: Well, it is about social security, the right to work, the right
to rest, standards of living, the right to education, and the right to cultural life.

The CramMaN: Education, because it is under provineial jurisdiction?
Mr. MayranD: Yes, mostly.

The CuarMAN: Culture, I suppose, for the same reason?

Mr. MayraxD: Yes.

The CuamMAN: The right to work, because it is economic and probably
under provinecial jurisdiction?

Mr. Mayraxp: Yes. They were the articles in which the provinces were
mostly concerned.

I should like to add that, while Canada has never been represented on
the Human Rights Commission, we have been represented on one of its two
sub-commissions, namely the Sub-Commission on Freedom of Information.
Mr. G. V. Ferguson, editor of the Montreal Star, served on the Sub-Commission
on Freedom of Information from March 1947 to April 1949.

As for the achievements of the United Nations regarding this particular
human right of freedom of information, I might recall the Geneva Conference of
March-April 1948, at which there were representatlves of the Canadian daily
and periodical press, the CBC and the Department of External Affairs. The
agenda had been prepared by the Sub-Commission on Freedom of Information
and there emerged three draft conventions—namely: one on the international
transmission of news; one on the right of correction; and one on the general
principles of freedom of information.

The CuamrMaN: The “right of correction”: what does that mean?

Mr. MayranD: The right of rectification when there is false news; the right
to communicate and rectify a statement that has been made in the press.

e
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These three draft conventions were discussed during the second part of
the Third General Assembly in the spring of 1949; and I happened to be the
Canadian representative at those discussions. The result was a merger of draft
conventions 1 and 2 into a single one called the Convention on the International
Transmission of News and the Right of Correction. As for Draft Covention
No. 3 on the Principles of Freedom of Information—the more basic one—we
had to abandon it until the Fourth General Assembly; and then, last autumn, it
was decided again to suspend action until the Commission on Human Rights has
included adequate provisions on freedom of information in the Draft Inter-
national Covenant on Human Rights. Actually the Commission on Human
Rights has now adopted an article on freedom of information for the covenant,
but it also proposes to recommend that a full convention on freedom of informa-
tion be concluded at the forthcoming Fifth General Assembly, next September.

And I now pass to the second part of my statement, in which I shall examine
some of the particular questions arising in connection with the draft Inter-
national Covenant on Human Rights. Our delegates will likely have to deal
with these first- at the session of ECOSOC which will open in Geneva on
July 3; and, secondly, at the Fifth General Assembly next September. You
have these questions listed in paragraph 19 of our memorandum.

(a) Definition of Rights
As the covenant is to be a legal document, differing in this respect from

the declaration it cannot very well be left in the form of a general statement
of principles of human rights and fundamental freedoms. The rights to be

‘enjoyed and protected must obviously be expressed in the covenant in statutory

language, precise and definite. This raises the problem whether it will be
possible to set forth certain of the basic human rights in legal form without
listing under many, if not all of them, the various categories of limitations and
exceptions. : : :

The present draft Article 4, which is a general introductory article, provides
that in time of war or other public emergency a state may derogate from the
specific rights set forth in a list of articles of the Convention. The articles for

" inclusion in this list are still to be determined. Now, while such an article

seems desirable, in view of the necessities of wartime, as experienced by many
countries, it nevertheless has dangerous implications.

There has also been a suggestion that there should be a general clause
stating that the exercise of all or most of the rights can be subject to limitations

‘necessary to ensure national security, public order, health, morals or the rights

and freedoms of others. This idea appears to have been generally abandoned
and an attempt is being made instead to list under each ar@icle the nature of
the limitations if any that may be imposed on the right deseribed in the article.
The problem may be illustrated by referring to three of the most important
articles: Article 5, which recognizes the right to life; Article 9, which proclaims
the right to liberty; and Article 17, which sets forth the freedom of information.
At the current Session at Lake Success, the United Kingdom has proposed
the addition of three limitations on the right to life, viz., killing in quelling a
riot, killing in self-defence, and unintentional killing to effect a lawful arrest.
The United States considered this approach impractical and pointed out that
there are at least seven valid exceptions which were omitted from the United
Kingdom proposal. It stated that an article on the right to life with ten
exceptions would be impractical and that it is scarcely possible to forsee all
possible exceptions (see document E/CN.4/383 of 30 Ma‘rc‘h, 1950).. £
Similarly the United Kingdom has suggested a redrafting of Article 9 listing
some five exceptions to the right of liberty of a person. The United States has
suggested that such an attempt to list detailed exceptions turns the Covenant
into a document of limitations rather than a document of freedoms, and that



194 SPECIAL COMMITTEE

here again the list of five is by no means exhaustive. The United States favours
the retention of Article 9 of the draft as in document E/1371, which you have
before you. (See document E/CN.4/401 of 3 April, 1950.)

The article on freedom of information represents perhaps the greatest
difficulty over limitations. If you will look at pages 22 to 24 of document
E /1371, you will note a list of some twenty-five possible additional limitations
which have been proposed. At the present session of the Commission, there
seems to be a disposition to avoid any such detailed limitations ‘and to provide
only a general clause allowing restrictions necessary “for the protection of
national security, public order, safety, health or morals, or of the rights
reputations or freedoms of others”. At meetings last week, efforts were made
by representatives of some countries to include in the article on freedom of
information safeguards against threats of war and propaganda for aggression
and a clause against the spreading of deliberately false and distorted reports
which undermine friendly relations between peoples and states. It was pointed
out by many delegates that such clauses could lead to censorship of the press.

Hon. Mr. Davip: Before you proceed with the federal state clause would
you clear up a point for me? I understand that you are asking for freedom of
information and the right of correction. That means that if any newspaper
or any review is incorrect you have the right to correct it. But supposing the
correction is refused, what is the sanction?

Mr. MayranDp: According to the convention which was accepted a year ago,
which has not yet been opened for signature but was passed at the United
Nations, you send the communique of correction and the individual who receives
the communique is bound to send it to the various press agencies, but there is no
obligation for the newspapers to publish it. We were in favour of this system
ourselves at Lake Success because otherwise it might give rise to a great deal
of propaganda. Articles would be sent from several countries and we would be
forced to publish them. It would be publishing their views, and because of the
views of certain countries this would certainly lead to great abuses.

Hon. Mr. Davip: So that the right you are asking for eorrection may be
affirmed, but when it comes to applying it there is no remedy if the one who is
asked to make the correction does not do so. Is that correct?

Mr. MayranDp: Yes, although there is already something in the fact that

the government of the country where the false report has appeared is bound to
circulate the correction. : ,

Hon. Mr. Davip: Do you think you could get a correction from the
Kremlin right now? Suppose an incorrect statement appears in the Parvda,
do you believe that because any nation asks for a correction that a correction
would be made?

Mr. Mayranp: Unless the correction pleased them it certainly would not
be published.

Hon. Mr. Davip: Then, there is no remedy.

Mr. MayranD: No absolute remedy.

Hon. Mr. Davip: You say “No absolute remedy”. Is there any remedy
at all? Let us say you are taking for granted that there is good faith in the
world, and that a newspaper or a person or a country is guilty of an incorrect
statement—do you expect that that good faith will intervene to make the guilty
party correct the statements? You are depending a little too much on human
character.

Mr. MayranDp: We agree that it is not sufficient but we feel that we should
try to do this. I might mention that the French government is the only one
which has an article binding the newspapers to publish corrections. It is a
statutory obligation in France, and that is why the French delegation at Lake
Success made this proposal for the right of correction.
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The CramrmaN:™ Is that not restricted to libel of individuals?
Mr. Mayraxp: I do not understand your question, I am sorry.

The CramrMmAN: Is not the French provision restricted to the correction
of libels of individuals?

Mr. Mayranp: I do not know the text of their law.

Hon. Mr. Davip: It is to avoid libel suit. Let us suppose that you publish
something in your newspaper which I believe is a libel. I can send you a
document and you are forced to publish it in the same place where the libel
was published.

Mr. Mayranp: Exactly.

- The CrarrmMaN: There is the same provision in our common law. The
penalty is very much greater if you refuse to publish the correction when
requested, and you are later found to be guilty of libel. We have not that same
provision in our law.

Mr. Mayranp: I must say that I have not read the French statute. I have
an idea that it goes further than that.

Hon. Mr. DooNEe: Our law does not compel a person to publish a retraction.
It just means that you will pay more damages if you are subsequently found
guilty of libel.

Mr. Mayraxp: I mow pass on to the question of the federal state clause.

On pages 25 and 26 of document E/1371, there are three alternative texts
for what is frequently called the federal clause. No decision had been taken
by the Commission on Human Rights on this clause before its current session.
The purpose of such a clause is to provide that a federal state shall on becoming
a party to the Covenant be bound immediately to carry out only the obligations
which are within the federal field of jurisdiction as distinet from matters within
the provineial, state or cantonal fields of legislative competence:

Hon. Mr. Davip: Right you are that there are provincial rights that should
not be encroached upon, but am I to understand that this Declaration of Rights
and Freedoms is nothing more than the expression of a desire and a wish,
because even if it becomes law and forms part of our constitution it bears no
sanction. Therefore, it would not be for the federal government to apply it, but
1t would apply to all the provinces without any action coming from it. Supposing
you declare, for instance, that everyone is entitled to own property. I should
like to know in what way this could encroach on provincial rights of property?
It is really an expression of a wish, of a hope.

The CuamrMAN: Is it not an expression of an opinion rather than a wish?

Hon. Mr. Davip: Well, it goes further than that. I think it is more than
expressing an opinion. I think we really hope that anyone who is able to own
Property will own it. Do you not think so?

The CHAmRMAN: Yes.

Mr. Mavyranp: In defining these rights we shall have to use language
different from the language used in the Declaration, which was a mere model.
At this time, as it is going to be a binding instrument, we shall have to use more
definite language, and that is why it will be extremely difficult and complicated.

Hon. Mr. Davip: You do not mind if I take a little time on this point because

* 1t will settle a lot of difficulties.

The Cuamman: This is the point that is bothering us all, and particularly
the lawyers.
~ Hon. Mr. Davip: If we could get over that, everything else would pass.
Mr, Mayrand, with the experience that you have gained at the different com-
Mittees that you have attended, can you say whether it is possible to insert in
the articles which could be taken as an encroachment upon provincial rights a
Imitation of a federal right.
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Mr. MayranD: The idea of the federal clause is to cover all those cases:
Hon. Mr. Davin: Does it go as far as that?

Mr. Mayranp: If we have the federal clause, the federal states will be in
a privileged position. The federal states would be bound to carry out the
covenant only in so far as it falls within the federal jurisdiction.

Hon. Mr. Davip: I see there is a reference to ‘“provinces or cantons.” It
says:

In respect of articles which the federal government regards as
appropriate under its constitutional system in all or in part for action
by the constituent states, provinces or cantons, the federal government
shall bring such provisions with favourable recommendations to the
notice of the appropriate authorities of the states, provinces or cantons at
the earliest possible moment.

Mr. Mayranp: I think, senator, that if you will allow me to complete this
paragraph in my brief it will answer a number of the queries which you have
in mind just now.

Hon. Mr. Davip: Very well. Will you please proceed?

Mr. Mayranp: It will be noted on page 36 that the United States has
stressed “the importance of including such an article in the covenant to make it
possible for Federal States to adhere to the covenant”. The text proposed by
the United States appears designed to meet the special requirements of the United
States Constitution.

A precedent for a federal clause can be found in the Constitution of the
1.L.O. as amended at its conference in Montreal in 1946 in ar’mcle 19(7), which
reads as follows:

7. In the case of a federal state, the following provisions shall
apply: (a) In respect of conventions and recommendations which the
federal government regards as appropriate under its constitutional system
for federal action; the obligations of the federal state shall be the same
as those of members which are not federal states. (b) in respect of
conventions and recommendations which the federal government regards
as appropriate under its constitutional system, in whole or in part, for
action by the constituent states, provinces, or cantons rather than for
federal action, the federal government shall—

(i) make, in accordance with its constitution and the constitutions
of the states, provinces or cantons concerned, effective arrangements for
the reference of such conventions and recommendations not later than
eighteen months from the closing of the session of the conference to the
appropriate federal, state, provineial or cantonal authorities for the enact-
ment of legislation or other action;

In other words, the federal government has the obligation to transmit the
document to the provinces for their attention.
Hon. Mr. Davip: Mr. Chairman, I should not like you to think I am
prejudiced, but in my opinion the French text is much clearer and more precise.
Mr. MayranDp: The article continues:

(ii) arrange, subject to the concurrence of the state, provincial or
cantonal governments concerned, for periodical consultations between the
federal and the state, provineial or cantonal authorities with a view to
promoting within the federal state co-ordinated action to give effect to
the provisions of such conventions and recommendations;

(iii) inform the Director General of the International Labour Office
of the measures taken in accordance with this article to bring such
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conventions and recommendations before the appropriate federal, state,
provincial or cantonal authorities with particulars of the authorities
regarded as appropriate and of the action taken by them; ete.

At the General Assembly of the United Nations, last autumn, consideration
was given to the inclusion of a federal clause in a draft convention to control.
the traffic in women, The United States was anost desirous of having such a
clause incorporated in the convention as the offences against prostitution are
largely a matter of state criminal law in the United States. The Legal Committee
of the General Assembly voted by a very small margin in favour of the principle
of a federal clause, but then proceeded to reject the two texts proposed. The
convention was thus adopted by the General Assembly without a federal clause,
with the United States abstaining. \

There is opposition to the federal clause on the part of a number of unitary
states which consider that it is unfair and unreasonable that certain states, -
because of their internal constitutional structure, should be only partially bound
to carry out the obligations of the convention, while non-federal states are fully

It may be observed that at the current session of the commission, Yugo-

slavia, which is a federal state, suggested the following additional paragraph:
No federal state shall ratify the present covenant unless it has

previously ensured the application thereof throughout its territory.

This, if adopted, would seem to defeat the very purpose of a federal clause

It will be noted that in the I.L.O. Constitution and in the text suggested
by the United Kingdom on page 26, there is a provision that federal states
should report on the implementation within the provinces of that part of an
agreement which falls within provineial jurisdietion.

(¢) Colonial Clause.

. This is dealt with in article 25 of the draft covenant. The problem here
18 somewhat comparable to the problem of implementation by federal states
and has been the subject of much controversy in regard to a number of multi-
lateral conventions prepared by the United Nations. Cert.ain countries ynth
overseas dependent territories, for which they are internationally responsible,
such as the United Kingdom and France, consider that in signing some of the
newer types of social or humanitarian conventions they should not be auto-
matically bound to apply them immediately to all their overseas possessions,
as some or all of these have a measure of local legislative autonomy covering
the subject-matter of the conventions. There is, for example, a provision in
the Genocide Convention that contracting parties may by notification extend
the application of the convention to all or any of the territories for whose
international relations they are responsible. The colonial clause was, on the
other hand, deleted by the General Assembly last autumn from the prostitution
convention; and for this reason, particularly, the United Kingdom abstained on
the vote. There is considerable opposition to the colonial application clause on
the part of the Soviet bloc and many Latin American and Middle-East countries.
On page 27 of the blue document there are proposals of the Soviet Union and
the Philippines, which in effect delete the colonial clause. So that is another
problem.

(d) Economic and Social Rights. <k :

The Universal Declaration on Human Rights contains in articles 22 to 27
Inclusive a series of social, economic and cultural rights including the right to
social security, the right to work and the right to education. There has been
considerable discussion and argument whether such rights should be incorporated
In the covenant and if so whether an attempt to do this should be made at this
stage or left until a later date. The Soviet and Australian proposals for such
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articles are given on pages 29 and 30 of the blue book. The Soviet Union
especially has long contended in various United Nations organs for provisions
to guarantee the “right to work”. The United Kingdom and the United States
are opposed to the inclusion of economic and social rights in the covenant at
this stage.

The arguments for including these rights have been summarized as follows
in an Australian communication of March 17, 1950:

The stage of development of industrial society. When the attain-
ment of civil rights (freedom from arbitrary arrest, fair trial, freedom
of information, association and assembly) pre-occupied people during the
17th and 18th centuries, society, dependent mostly on agriculture and
handicrafts, was not subject to the social risks (chiefly large-scale
employment, and inability to grow one’s own food) which occur in the
much more specialized economy of today. Hence it is backward-looking
to formulate only civil rights, and in fact they do not provide the rights
which mean most now to the common man. It is impossible for the
majority .of the population to enjoy civil rights unless they also enjoy
economic and social rights.

This Australian communication: which revised somewhat the proposals
contained in E/1371, observed that “the inclusion of these additional social
and economic rights might limit the number of likely ratifications of the
Covenant and that only those countries would be able to accept the instrument
which have advanced social and economic institutions”.

Some months ago the United States felt that the inclusion of economic and
social rights in the Covenant would seriously prejudice its completion by the
Commission on Human Rights at the Session now in progress.

The arguments against the inclusion of such articles may be expressed some-
what as follows. Although it is now widely recognized that human rights cannot
in modern industrial communities be considered exclusively in political and
civil terms and must also take into account the economic and social conditions
of individuals, the newer rights, if they may be referred to in this way, are of
a rather different character than the traditional political and ecivil rights.
Civil liberties are essentially safeguards against the abuse of power by Parlia-
ments and Governments. The economic and social rights are essentially
matters of detailed social legislation and economic and financial policy on both
the national and international scale. Their expression constitutes not state-
ments of the rights of individuals against the State itself, but descriptions of
the responsibility of Governments and Parliaments for social welfare and
economic prosperity. It is widely recognized that the right to work and the right
to social security cannot be much advanced by simply declaring them in a
general instrument on human rights. '

(e) Reservations.
This is a soméwhat technical matter on which we need not go into detail.

The CmamMmAN: On your last statement, that rights cannot be much
" advanced by a mere declaration, obviously a declaration precedes action, a
declaration is necessary in order to get any unanimity of opinion: somebody

must take the responsibility of putting it in writing so that the debate may
proceed on it.

Mr. Mayranp: Yes. Of course, this exists already in the Declaration of
Human Rights as a model.

The CuAlRMAN: I was thinking of our own situation in Canada.

Mr. Mayranp: It points to the danger, however, of attempting to draw
up a too-perfect document on human rights, which will not be speedily and
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widely accepted by States as it will contain provisions which, perhaps because
of special constitutional, social or economic circumstances, they are not prepared
to carry out the covenant. If reservations are to be allowed, should some state-
ment on the kind of reservations which will-be admissible and the effect of
such reservations, if made, be included in the Covenant or should this problem
be left to be dealt with in accordance with the rules of international law?
We are now for example faced with problems over the Soviet reservations on
signing the Genocide Convention and the Geneva Red Cross Conventions. In
the Australian communication referred to, it was suggested that the proposed
economic and social rights might be included in a distinct part of the Covenant,
which could be ratified separately from the main part giving the other substantive
basic human rights. :

* (f) Implementation:

It seems widely agreed that there must be adequate measures for the
implementation of the Covenant, though the Soviet Union is opposed to all
the suggested methods of implementation, which it considers a violation of State
sovereignty.

There is discussion, however, whether the provisions for implementation

should be incorporated in the Covenant or should appear as an annex to the
Covenant or in a separate instrument. There is also discussion whether it is
necessary and desirable to set up some permanent body or bodies to supervise the
carrying out of the Covenant or whether it will be quite sufficient to create
ad hoc committees or groups to deal with any particular issue of implementation
which may arise.
. The United Kingdom and the United States have jointly suggested the
Inclusion of articles in the Covenant providing for the establishment of a Human
Rights Committee in the event of a complaint being made under the Covenant
by one State against another signatory State.

The CramrMaN: Not by individuals against the state?

Mr. Mayranp: No, just by one state against another state. Such a com-
mittee would consist of five members selected from a permanent panel. The
committee would be empowered to look into the case on a faect-finding basis and
submit a report.

Other suggestions include the establishment of special judicial machinery
to deal with legal aspects and the creation of bodies' with wider powers of

‘conciliation, enquiry, investigation on the spot and publicity. I think it is

Australia’s suggestion that goes farthest in the establishment of a real court.

The Cmamrman: They might have a court, but what about the sheriff?
I am thinking of the police force behind the court.

Mr. Mayranp: At least they would give legal decisions.

The CuamrmaN: They do mot propose a sheriff?

Mr. Mayranp: No, certainly not.

Mr. Pick: If I may interrupt, Israel has suggested a fairly ambitious
Scheme of an attorney general for the human rights of the United Nations, or a
high commissioner for that office, who would see that prosecutions were made
before some international tribunal to be established. They do not deal with
the enforcement or the punishment, but at least it would provide the prosecution. -
I do not think that idea is getting very far.

The Cuarrman: That is decisions without teeth.

Mr. Mayranp:—
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(g) Petitions.

There has been considerable division of opinion whether the machinery of
implementation shouid include the right of petition on the part of individuals,
groups of individuals and non-governmental organizations, both national and
international, or whether the machinery of implementation should envisage, at
this stage at least only the right of one State to lay a complaint against another
signatory State. Under the traditional principles of international law, individuals
are not subjects but only objects of international law. There has been some
movement, however, in the direction of recognizing the individual as a subject
of international law, notably in the constitutions and decisions of the several
tribunals on war crimes.

There are also certain precedents for giving the individual the right of
petition in an international agreement as for example in the Convention on Upper
Silesia between Germany and Poland of 1922.

It is not surprising, of course, that the main national and international non-
governmental bodies which have been allowed to present their views on the
Covenant to the Commission on Human Rights have favoured the right of
petition by individuals and such organizations. Denmark, India and soine other
countries have favoured the right of petition by 1nd1v1duals but the United
.Kingdom and the United States are opposed to it, at least at this stage. If
individuals are to be allowed to make petitions ‘under the Covenant, there
will clearly have to be some means of deciding whether the petltlons are
receivable. There will have to be same means of sereening complaints in order
to eliminate frivolous and vexatious abuses of the right of petition.

Mr. Chairman: T have just set forth some of the principal problems which
have arisen in drafting the covenant. Of course, you do not expect me as a
civil servant to express firm opinions on controversial issues, the more so
because the problems which I have desceribed have so far been considered only
on the departmental level and have not yet been submitted to the government.
Subject to these reservations, my expert colleague from the legal division, Mr.
Alfred Pick, and myself will now be glad to endeavour to answer your further
queries.

The CrarMAN: I understand that the United Nations have made a declara-
tion, and now the question of a covenant is on the tapis. If the covenant is
adopted by the United Nations, and Canada went into the covenant, she would
then be obligated to pass legislation along these lines of rights, the individual
rights.

Mr. Mayranp: Before ratifying.

The CHAIRMAN: And you tell me, do you not, that the first discussion in

connection with it will probably be in July?

Mr. Mayranp: In so far as we are concerned, since we were not represented
on the Human Rights Commission, we have not taken a direet part in the detailed
discussion, but the Human Rights Commission is sitting now, and its new draft
will be sent to the Economic and Social Counecil, which will meet next July in
Geneva; and now we are represented on the Social and Economie Council, so if
the ECOSOC decides to discuss the draft in detail, we shall be in, although it is

possible that ECOSOC will merely refer the text to the next General Assembly,

at which again we shall be present, next September.

The CuamrMax: So that the earliest possible time when a covenant could
be endorsed by the United Nations would be in September next.

Mr. Mayranp: Yes. Well, September? It may go to December.
Mr. Pick: December, I should think.

The CaAarRMAN: Before it will be passed?

Mr. Pick: Before it will be put to a vote.

by
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Mr. Mayraxp: The Assembly meets in the second or third week of September.
: ?Hon. Mr. Dooxg: This document we have here is only in the proposal stage,
18 it?

Mr. MayraxD: Quite.

The CrarvMaN: What do you say, gentlemen, to going on now, or adjourning
until 4 o’clock? . . . . Mr. Sandwell says he can come at 4 o'clock.

Rev. Dr. Noyes: I cannot come at 4 o’clock, but I will just present this
brief; it is very short.

The CuarmaN: Dr. Noyes was left out through no malice on our part.

Rev. Dr. Noyes: I appreciate that; but I have to catch a train this afternoon.

The CrarMAN: Shall we hear him?

Some Hon. SexATORS: Yes.

The CrarMaN: Mr. Pick, do you wish to address the committee?

Mr. Pick: No.

The CramrMan: I want to thank you, Mr. Mayrand. I think I express
the opinion of the committee. You have touched some of the real difficulties
that face us in this committee, particularly we lawyers, who want. to be precise—
we are not any more precise than the others, but we wish to be—and} to be
realistic in the handling of this very difficult matter. We are trtying to be
practical as well as idealistic, and T think your statement has contributed very
materially to the thinking out of the program which we must adopt.

Mr. Mayranp: Thank you, Mr. Chairman. If it would be of any assistance,
I would be glad to have my statement distributed afterwards. What I have
given here is an explanation of some points which were in the memorandum
which we prepared some days ago, before Mr. King Gordon spoke.

Mr. Pickx: This will go int\o the record. y

The CaamrMAN: It will go into the record and be printed. Come along,

~ Mr. Noyes.

Rev. D. WiLLiam Noves: Mr. Chairman and senators:

The Committee for the Repeal of the Chinese Immigration Law is happy
to have the opportunity of appearing before you. We are glad to see that the
Senate has seen fit to appoint a Committee to consider the subject of human
rights and fundamental freedoms in Canada and how they may be protected
and preserved.

Our Committee represents various groups of non-Chinese and Chinese
throughout Canada, and its officers and some of its members appear on the
letterhead of our brief.

We are basing our case before you today on Article 13 of the motion passed
by the Senate establishing this Committee, and which is also Article 16 of the
United Nations Universal Declaration of Human Rights. It reads as follows:.

(1) Men and women of adult age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family.
They are entitled to equal rights as to marriage and during marriage.

(2) Marriages shall be entered into only with the free and full
consent of the intending spouses. 2 )

(3) The family is the natural and fundamental group unit of society
and is entitled to protection by society and state.

In January, 1947, the Chinese people of this country were assured by the
Federal Government in a statement made by Prime Minister Mackenzie King,
that the effect of the repeal of the Chinese Immigration Act will be “to remove
all discrimination against the Chinese on account of race”.

While it may well have been the intention of the Government to remove
from our immigration laws all diserimination against the Chinese on account

61499—2
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of race, the truth of the matter is that this has not been done. Discrimination
against the Chinese on account of race still prevails today in our immigration
laws. e

Of course, it may be said that the discrimination is not against our Chinese
brethren as members of the Chinese race, but because of their membership in
the so-called Asiatic race. The distinction, in our humble opinion, is about as
important as the difference between tweedledum and tweedledee. Whether we
discriminate against the Chinese as Chinese or as Asiatics, the result is the same
—we treat them as second-class citizens on account of race.

The case for the repeal of Order in Council P.C. 2115 is on record with the
Department of Immigration and Citizenship. Our request must be a fair and
reasonable one, otherwise the Standing Committee of the Senate on Immigration
and Labour would not have unanimously recommended its repeal in March, 1948.
Moreover, it must be fair and reasonable, otherwise so many leading Canadian
newspapers would not have come out in editorials in favour of its repeal.
Furthermore, it must be fair and reasonable, otherwise we would not have the
support of such large and representative Canadian organizations as the United
Church of Canada, the Roman Catholic Church in Canada, the Canadian Jewish
Congress, the Canadian Congress of Labour, the Council of Women, the Asso-
ciation for Civil Liberties, the Canadian Co-ordinating Committee of Youth
Groups, to mention only some. Finally, it must be fair and reasonable, other-
wise so many Canadians from all political parties and walks of life would not
‘be so willing to sign the petition for repeal addressed to you which this com-
mittee has of late been circulating.

We wish to emphasize that we are not asking the government to put into
effect a policy of extensive oriental immigration. Expressed in specific terms,
our request is this: :

1. Repeal P.C. 2115 and bring everyone in Canada under one immigration
law which is free from the present form of racial discrimination. There is surely
- no reason why we should have one immigration law for the families of Europeans
and another for the families of Chinese or East Indians. There is surely no
reason why, if my family is of European origin, I should have a preference in
bringing them to Canada over a man whose family is of Asiatic origin. They
are both human beings, and the love of one’s children and wife is not peculiar
to the people of any one race.

2. Let the new law provide that the wife and children, regardless of age,
of people who are legal residents of Canada, shall be admissible. This would
make two changes in the present law. For one, it would recognize that Chinese
should have the same rights as any other Canadian resident to bring their
children here, regardless of age. This, surely, is no more than proper. A Chinese
father has the same feelings and wants his children with him as much as any
other man, regardless of whether his children are under or over 18. He does
not like to have his family split up so that his children over 18 are 7,000 miles
away from the rest of his family any more than you or I would.

The CuarMAN: For the sake of accuracy is it not a fact that if a child is
born while the Chinese father or mother is a British subject, the child is then
admissible to Canada?

_ Dr. Noves: I know of a case of a doetor in Toronto who, although he is a
British subject, is not admissible under the immigration laws of Canada as a
citizen of this country. I do not know the fine points of the game.

Hon. Mr. Doo~Ee: In speaking about diserimination, does this rule not apply
to Europeans as well as to Orientals?

Dr. Noves: Not in regard to this age of eighteen.
Hon. Mr. DooNe: I am afraid it does; at least, it did until very recently.
Dr. Noves: We are speaking of citizenship.
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Hon. Mr. DooxE: -I have a case in mind where a man and woman, Nor-
wegians, came to this country and were naturalized. They had several children,
some of whom were over eighteen years of age and others who were under
eighteen. Those who were under eighteen received their proper status as
Canadian citizens along with their father and mother, but those over eighteen
had to apply for their citizenship rights on their own account. Of course, that
was some years ago and perhaps the new citizenship bill has changed the picture.

Dr. Noyes: Perhaps we are under a false impression but that is the idea we
got in our discussions with other people in Canada, and this brief was drawn up
by a very careful lawyer, and I have proceeded on the assumption that it is
correct.

The CrARMAN: I think you are correct with this one provision: that when
the Chinese father is a British citizen at the time of the birth of the child, the
child is admissible irrespective of his age. The child is really a British subject.

Dr. Noyes: May I point out the fact that owing to another order in
council—I have forgotten the number just now—Chinese who became citizens of
Canada in the past had to get permission from the authorities in China. That
was a most difficult thing to do., That order in council has been repealed and
we would not have had this problem had it not been on the books before.
Therefore, perhaps this could be made an exception on that account.

Hon. Mr. GrapstoNe: Mr. Chairman, when you speak of a child over or
under eighteen, do you mean a single or a married person?

_ The CramrMan: We do not admit a man if we will not take his wife. We
will not separate families. I might say there is a good deal of distinetion
between Chinese immigration—Eastern immigration—and the other immigration
to which reference has been made. There is a great deal of diserimination against
the Eastern immigrants and against our own Canadian citizens in the matter
of Eastern immigration. As I understand it the orders in council that have been
Passed in recent years, under which so many people have been bringing relatives
to Canada, do not apply to Eastern immigrants. Would you please continue,
Dr. Noyes?

Dr. Noyes: This actual case will illustrate our point. Some time ago a
Chinese father applied for permission to bring his wife, two sons, aged 14 and 9,
and unmarried daughter, aged 20, to Canada. Recently he was advised that
while his wife and two sons are admissible, because his daughter is over 18 she
must remain in China. A more difficult decision for a father or mother to accept
would be hard to find.

The Cramrman: That requires some qualification.

Dr. Noyes: We are thinking of the present distress in China.

The CuammMan: Let us be fair to ourselves too. It is true that the younger
children only were admissible under the standing orders which could be
administered by the officials of our department, but continuously orders in
council are being passed allowing children over the age of eighteen—I think the
age limit is nineteen, though—to some into Canada, in order that a family may
ot be broken up by the separation that would otherwise take place.

Dr. Noves: I know personally that exceptions of that kind have been made
by order in council. However, I am speaking not of the exceptions, but of the
general rule. 4

Hon. Mr. Woop: What proof would there be that the children whom
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