
T HE

UTARIO WEEKLY REPORTER.
(TO AND 1110LUDINC FEmmUAuY 22NO, 1902.1

I. TORONTO, FEBRUARY 27, 1902, NO- 7.

os, JIJN.Co.J. FE13RuABy 1-7T11, 1902.
FURST DIVISION COURT, YORK.

McCANN v. SLATBIý,I.
(IM/ (,'Idl-Lia1bility 01 Parent foi- Tort e<4 UktlCi LRgh?

Saréf OIli-Moîwer and Seraei-seLuted Ac-- lia iG
- Knwu~gt~ f Prcyt- Llv o wls~rt

[Ct, eCo. 73.

ooi v. Towers, 8 C. B. N. S. 611, referred to.
tion for $60 damiages ta a plate-glass windo i h
No. 208 Dundas Street, Toronito, owNved by the plaintif,
Eused hy the defendanit's son, eighit years old, howi
ie.

H Joward Sliaver, for plaintifr.
Fasken, for defendant.

ORSONý,, Ju.NCo.J. :-Tbiere is nio dispute as to tho ics
'did net appear why the child was on the strect at the
)r on what business (if any), for had lie been on the de-
rit's business the resùlt inighit have been different. The
e'ms to be well settled that,speaking generallyý,an infant,
-tter Il w Young, is liahie f or its own wrongf ut acts, ai d
le parenti. it is also well settled law that in order to
One person, whether parent or net, liable for the wronig-
t of another, whether child or net, the relationship of
r andl servant inrst exist between themn, and the servant
of the wrongful or negligent avt must at the tinie be
in the einp4oyxnent of or on the master's business.

laiintiff in this case 'would tberefore have to prove that
~fendant's child was bis servant. This, of course, would
inanifest ahsurdity ini view of the child's tender years
8 reIationship te the defendant, aind in the ahsenee of
~ldene of eniployment. There iit be cases. hewever.
dlifeorent cireumastances as to age and otherwise, where

4ainhp of master and servant iniiht be presuned te
In File v. lYnger, 27 A. R. at p. 471, _Mr. Justice Osie]r



says that in the case of a minor ehild living at hoine and 01&enough to Perform work, this relationship mig tbc presumedbut does not expressly so decide. Even if .1 e Id find it di"exist, which. I cannot, it would still have to be shewil that at
the time of doing the damage, the child was on tbe feild-
ant's business, as to which there was , iio evidence,would, therefore, have to find it was net. As to this relation-ship of parent and child I might appropriately quote the.:"''following from the judgment of Mr. Justice willes lnMoon v. Towers, 8 C. B. N. S. 615:-" 1 arn not
aware of any such relationship between a father a""a son, 'though the son bc living with his fathera member of his family, as will make the acts of the slnnlore ...... ýbinding upon the ýather than the acts of anybody else.apprehend that when it is established -that a father is Uot
liable uport contracts made by his son within ageý except theYbc for necessaries. it would bc going against the whole tenor.of the law to hold him to bc liable for his son's trespIsse'-The tendencly of juries, where persons under aue haveeurred'debts or committed wrongs, to make tbeir reIa*ýo S;,-pay, should, in my opinion, bc checked by the Courts.The defendant in the present case is clearly then 11,)t lieble-buL the child alone is, notwithstandinc the fact that "'yeight vears old. In an Am case Hutchinson V.17 Wis. 231, an infant erolfcanseven years old was Uliable in trespass for breaking down shrubbery and flowere
in a neighbour's garden. If the plaintiff had been able tO sllewthat the defendant's child of sucil tender years, had beel' il"the habit of breaking giLs or doing other darnatae to 'haknowledge of. its parent, who did not choose then to take,ordinary care to see that it did not exercise its damaging Pro'pensities to the detriment of othtrs, either by net allOw"git out unattended or by keeping it in altogether,* I think
I should have in such case helil hin, liable, on the brOgdprinciple of equity and good conscience referred to in sec.d ý- of the Division Courts Act, and so often invoiSd by Incwhere administering strict law would work a hardship,the absence of this knowledge, I do t think the la'wposes aDy duty on a parent to see that Ilis child of tenaer
years is attended, wheii on the streets, in order ýÀit doing damage, but 1 think that when the parent Jits mischievous or destructive habits he àhould be h9làresponsible for all the damage it does, unleBs he takes '7e25able steps to avoid it. For the reason then, that I outstated, I must give judgment for the defendant, butcoats.

Se intereqbing article in 86L.J. 238,entitled Children'fi
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FEBRuUY llthl, 1902.
C. A. CHAMBERS.

Re WATTS.
itioi-HuDeas Corpu.e-Âppcal-single Juldgc
I-Juri8diction as to J3ail-Di8cýreton-B. S.

ur At, sec. 54j.

of prisoner to admit imii to bail pendiuig
r of Street, J.,. (ante p. 129) , upoit re-
beas corpus, remnanding hini to custody
.ding the proceedings below, Britton, J,.
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aMi~u ~ ~ Cour't foir the saine breacesnestP

a0 nte in ispt4 -Viu and t1hat a settleLIin mattrgh e3ation was had, the cO]là-thdawna ile ivey maldel of certain fxtuires, and1 Pllnnof 1»9ueys maeada0ees ief a claim by aefnO
for 75,in ullàisbare ad stisfaction of all claihx$ ller

thei cotr~ac. efda als aleedthat the dynauioa erfit or hei iltnled pp a nd thxt plaintiff bai ate

fair~ ~ ~ ~ ~~n trial, acetdan 
adfo hJ.~v~ T. u Garrow, Ka.Cu~ for apee

The Divisional ~ ~ Cour t ( upPi, J S EFT

Herry ook plaseship t n1 eutir J tw o Ma cetr

bye Uited ynro e m st bcr1tuaOe

da-,,e bea.ause



homas, 3C6 L T. S. S. 22; >-ay v. McIDougall, 18 S. C. R?.
WO. The contract, as we construe it, was for niew dyniaios,
id it was not satisfied by the delivery of the old mnes rc-
lJflted. The riglit to recover damnages for a difference ut
lis kind is something elitirely distinct froin the righit of
ltion upon the guarantee, thýat being aceepted upon the
indlamental understanding that the thing contracted for
lould be supplied: Bowes v. Shand, 2 App. Cas., per Lord
lackburni at p. 480. Thle plaintiff, upon the weight of
idence, is entitled to the $50 assessed at the trial, for,.
ioilgh the articles not supplied were in question in the Divt-
011 Court action, they were neyer supplied pursuant to the
ttleinent. That settleient mnighit have been an answer to
le whole cause of action. if it hiad gone to trial or judgmient:
rlight v. Londlon Omnibus Co., 2 Q. B3. T). -.171; B;risde(n
Hfinmphrey, 14 Q. B. D). 141 ; Nelson v. Coucli, 15 C. B.
S. 99 ; but it dîd not, and the question as ta whiat was

;vered by the settlexnent is one of f act, and we find on the
'idence tbat no righit of action for daimages for breachi of
le~ contract to deliver new dynamios, that breacli not being
ifact kuown to plaintiff, or'for warrantyv as to their work-

1g, was inciuded in that settlenient: Lee v. Lancashire R.
Co- L b R. 6 Ch. 527.
Appeal dismissed withi COStS, BRITTON, J., dissenting.
Proudfoot & Hayes, Goderich, solicitors for plaintiff.
Garrow & Garrow, Godlerieb, solicitors for defendant.

KEi*$o, J. FxuAu.&y 18oewT 1902.
TRIAL.

SHARKEY v. WILLIAMS.
ec ()f Goods-CwtoM0Um* M411-H4ft Recept-RsmOV4i for Noîa-

Action, tried at Ottawa, brouglit to recover damnages for
[09al seizure and reinoval of a piano, which. plaintiff had
LrChaed from defendants on the usual hire receipt plan,
id whiehi, upon three payxnents of $5 each becorning in
Tlear, they rexnoved from iber premises, on 7th July, 1901,
ho contràet provided that the purebase inoney was to be-
)]ne due on default of any payment, and dlefendants' agent
'inanded $115 balance due, and, not receiving it, remnoved

'O.p.iano. SxubsequentlY the defendants gave back to plain-
ý' aent the piano and received the payxnents in arrear and

c 00ts of removal, the latter under protest.
P- UF 1lRuflpfkL london. and 'R. M. C. Toothe, London,

f or de-
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FERG178ON, J., after a careful perusal of the evidence,that defendants had not doue anything which they were not
entitled to do ulider the contract. Action disniissed witheopts.

R, M. C. Toothe, London, solicitor for plaintiff.
Meredith, Judd, DromgOleý

for defendants. & Elliott, London, solicitorg

FE13ýUARY 19TII, 1902-
DIVISIONAL COURT.

Re GLENN.
REX v. MEEIIA,

Ju8tice of the Peare,-Refu8a, to take Inforntatioiî-order nW
FOnIm-Single Judge--Divii,,,, Coiti-t-R. S. 0. Ch, 88,

R. 'ý- 0. eh, 223, sec. e3
Orders nisi under P. S. 0. eh. 88ý sec. 6, to coinjustice Of the peace to do an act relating to his dul)teilesnaayssuch justice are not final but arpealable, and tbe aPPlica- e

t'on foi' such orders must be iiiaae to a Single Judgeils the High Court, and not to a Divisional Court.Motion bY A. 1). Turner to make absolutL au ')rd't . .....
calling upon Jarlles Morrison Glenn, K.C., police iiiagl".'>
trate for the citY Of St. Thomas, to shew cause why a lug'l'
(Iamus should 11ýt issue corninanding him to receive the Oatb ilof Turner to a Certain el)'np'Laint in writing, preferrea byTurner agninst

Patrick ','VIeýehan, not coucheÏ.] in the eN'tétM'ording of sec. 193 (f) of the Municipal Act and chargill-o'defendant with, after havIng voted once at the clectiOllrnayOr and aldermen for the city of St. Thomas in Jan iar-yý'l9Ô2, applying at the 8ame election for a ballot Paper inOwn name., contrary to the said section.
1- F. Pellinutli, for Turner.
J. R. Cartwright, K.C., for Attorney-Geii'Oral for 011tilrio.
E * E* A. DuVernet for rnagistraie, Objected thatmotion under R. S. (). ' Il 0eh*. 88c sec. 6 should bc to. a, siJudge in Court. The motion

jection. was heard subject to the Ob

The judgment of the Court (STREET, J., BRITTON,was delivered by-
STREET, J. -- The 0,der nisi and the order absolute P'0ývided for by R. S' 0- eh- 88, sec. 6 are civil, not criluillal'proceed'ngs, although the act whie

do may h the justice is ordered t'be, as here, the taking of an information for a criln-
theinal Offence, and although the PrOceeýings are'taken il' tlMine of the King. Actand Rules of Courilt 'S, therefOre, to the Judicature

taken alOng with the section aboye
qUOted, that we mus 1t look in Order to ascertain the trib"'l"
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;eei t, r to betao n that is to say, Mn
whatis ican bythe Ilight Court li the

plicatio is monu of t CIatusasiudb

et, sec. (;7, or by aniy R(liu of Court [o be
nial C ourt, [t. isý prop-rty beforo, this Couirt.

So ne seu. ("-> (a), whliuh a.ssignls - pro-
by anly staittt to lie takexoi bofore thle Court,
ion of, the Court is ua, that, is. litt aippl-

i irrvj i'n bv sec. G. the ordor is



yo l hav gbecdi, ee<e renta Conro th&brss 
uttewetel ondiebllg( and he ragged,( iKi in aw e s e rl d i e ct o n c r s s h e a d w a y t r a ck s t o t hie t opban si fet ig, wenhe had to let go,and the aglaid horses wt ovr nt tIe diteh. The Judge beO Ili

of dudy, if~ auly, of the raly compa y would not excsdef'ldt for io r' rygad the bghmwi V.
PiVe Co, 9B. - S 30; and that the liighma a';uto puby reaàeu of thr o e a guard rala]l"the bai, th ngig oiv,

J. Hl. Mfos for third parie, the Mjeti'ojpoltanulva
Company.

The. jugnto theur (STEET J.. BRITTON

IWadliere

expeo , d e h udraoal ur tehg w

bya eareatin d in h agn iwd havu, ber adb

age: Foleyv. Eas Flrboug 26()l. 4, 0ver this ýseAppeal dismid witlIoss

LoUiNg, J. F1WÂURY l91,,E1t 2

WEIPKL COUtT



e'ontraût, and thalt tbis deful ,alt was conclusive vdneta
defndatswere un1able or uwlngte ik aiino'

in efiter c-ase that p)1laintif!wa usi1 in assuing111 thuýt

<1 endnk d not initond pLaintif!, or theliselves to 'oc bound
by th11w rat

J. . IitûieOtawal' forifnans
W.A. ri. Lees, Ottawa. for, plaintiff.

LOUNT, J. :-The question raised is whether, if olnc pakrty
bre'aks a contraut, the othe(r is bound te pverforin hi, ar

of it. See Furth v. Barr, 9C. 1. at p). 2113 per Lord(l oto-

l'idgu, and Keating, J., at p. 214. With ail rep 1t think

tho loarnied Jludlge erred in law as welas inIi. is findinig onthew

faets.- It is neot sufficient thlat the defend1(ants were mnabte

te Pay* or wished te dela'y paIyxncnIt. It iust bw fouind tilat

trewas, an1 intention te abandon b'y deedn and al re-

fusIaI te perforni, or. as Keatîng, J., put it>, there rnnst be " an
at)BQliite refusai to perfermi thieir part or thle cotae. il

nIIY opinion thle evidencee faits short of ttii& . , ef or

te MerseYSte and Iron Co. v. Naytor. Q. -B. 1). 648ý, and
9 App. Cas. 4:34.

'Ildg-nent for plaintiff for $100.10. witti coSts of aiction.

C2c osts of counterdimn andif for deofendlants for costs of
ceu çlmCosts of alppoal te defendfants.

Lees & Xè.hoc, Ottawa' solicitors for plaintif!.

BeI3keurt & iZitchlie, Ottawii, solicitors for dendant,.

FEBI1IJÂIY '20TI1, 1902.

Be( CAMPB3ELL AND 1101ZWOOD-

A~eadrv. M [Ils. L~. H~. 6 Ch. at P. 131, followed.

),ltioni under Veudorsand Purebaser> Act f or au order

dIeolaring that the title of thie vnder te lot -No. 6 on the nortli

Sde of M e(odj street in the( eityv of Ottawa is one wbliieh thev

Piirehaser is boundl te eceept. The vendor dlerives title liY

V'(m!<vy&xie fronm th~e sole actin~g evceentor of Colin Caniiphli1.
(lecas"ed.

M. J, Gormani, Ottawa, for vendor.

D). IL. MeLean, Ottawa, for piurclaser.

aouxTI, J. :-fly a d1eed o! thie 9th Aprit, 1900, G. 'D.

Caimpbell, sole acting exeetntor of estate of Colin Campbell.

4 conveyed te thie vendor tlhe lot. Faragraph .3 o!

the will o! the testator dlated 28th PDecember, 1q'15, prevides,ý

1b4t aIl bis book dèbtS are t o c olleeted asud tlw mloncyvs anis-

itng theefmn to bc invested as follow.,:-"' Al inny are, tn

be nvetedin bankl stocks or city corporation bonds. \11
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mortgages and judgmOnts that, the interest is not paid on 0,
to bu foreelOsed and close(j in eariiest, if the realM'ill not'seil for its utOrý:sec a chance to ipwOrth, it cari. stand intil the exeQl1tOrý:
sale to be investd as bef Of it to advantage: moneys fron, tlie

Ore Inentioiied." And by paragraph 4,after providing for értai
certain of hi ri. bequests and legacies, lie deV1ýe0

s mal estate absolutely to his son Douglasý allalife estate to hi, wife in thtions, and ti e dwelling house, subject to colla"
le" saYs, "and the residue of the estaté Orillterest arising froin all invested m,,,Y, af ter the debts are.Paid is to bc equally divided a1noug iny six daughtersfor their sole use and benéfit and vea '1ý,ý

during thei, natural lives t by them not to be couve, e,,ý
lie interest ouly as tlie prinelPiL' Lmust be kept invested as' before mentioned and usedhave. instructed.lI

There is no other provision in the wll gvng thetOrs Power to sell or dispose of the real estate.
0rtb

The words "if the real estate will'not sell for it8it ean stand until the, executors sec a chance toPose Of- il to advantage Il do not enipower and authorizesurviving executor to ' as toexeeute a deedto the vendor sOgive ber a good title. The rule as to the constructioli Ofrequires that 1 should crive to the words t aturfil 'l",heir full and Ilrneaning, and that T Should endeavour to arrive at the Mell'ing and intention of the testator as expreskd. OÉ il' faceil iq apparent tha't il ývas not dýàwn by a perýon- haviligk-nomle(Ige or OxPerieilee in the drawing of wills, b;it as ildrawm bY tF1e testator oiie presurnes the worcls used aretended tý express his mind and wishes . . .Parag 'la-PL 3, réad 'With the, whole éontexi Of the Will- "'s ànot illiended to couler or give power to the executors tOuther .reai estate thal, thai on Vhich lie held 'n'rt'gages, for lie disposes of hl 9 otheý real estate as PrOvidedtbfý 4th paragrapb and by t1îiýs Darazraph, after certaiu 9'ftg>legacies ' and devises, lie gives the rè-sidue 0* f bis. êstaie tO hi$, .daughters not to be coliveyed a li-Ves..., uring their natlirâ,which residuel 1 tbi-nk, relaies to the residué of. bis PerýoýgT
eStÉe and not his real estaip-,,Ior lie use,interest only, as qje principal rnust , , these wo

be kept invested astioned." Reading the,.whole of this paragraphl, it àëerý8 tonie lie was dealing Only *iththe > Would
1eaveý au i4testacy às- Ïoý th éâate.

e 7 lôt in q1iéstiOn.It là also contendécl thàtýth6 title of the daùghters- àll(l allthe heirs passédi und er a deed of release of the q ýth Fiýbrnae'1883. 1 thùlk this is not Bo. 1 No doubt'it-was intelidélà: bed shou1cl- bare ]Séell ëXecutefl by th ose pwrties tO t&h-]eý
Ivendorls hu-8band. iii truà 

b nt fort' Or' bis -arlà hèr childrenreason this-WaI3 110t'c1due, ànd the-only estate t he 'Velâna ber ehüdxéji cau hayé-is au



don.htfui titie calinot lie forccd on ant unwillhing par-
r: Alexander v. Mills, L. I. 6 Ch. at p). 131. ?Motion
s.,ed with costs.

J. Gorin-an, Otta.wa, solicitor for veuldor.
L. MeLeaai, Ottawa, solicitor for purehaser.

L.A. * FEBittARty 21sr, 1902.

XIDD v. HRTRIS.
Leave *0 ecu-1p,,cýirrumetanccx-

huresson v' Thuresson, 18 1. I. 414, referred to.
pplication by defendants J. & C. Plarris3 for i ave to
LIfromn the decision of a Divisional Court (22 C. lb. T.
N. 25) affirxning (for differeut reasons) the judgrnent

~UU0,J., at the trial in favor of plaintiff iii an action
:ablisIi the will of Ilehron Hlarris, deceased.

M. Mowat, X.Q. for theapplic&flts
R. Kidd, Ottawa, for plaintiffs.
Mills and J. H1. Spence, for the >ther defendants.

[oss, T.A. :-Athough the applicants have th(, judgmnent
10 trlbunials against thern, they have the opinion of ono

t only ini repectofetir branflih of the case, and as the
of the estt< is large, ai-d as the consequeuces
ldecision of the Diviýsion1al Court to the aplüat

Alation to their status andl position are inost serions.
ient specxal circumistances have been ~Bhewu to
le thein to obtain the opinion of thiis Court upon the,

ISecurity should not bu dispensed withi: see Thuresson
Ilre;ol 18 1". R. 414. Order miade for leave to appeal

the usual tern& Tiine for givlng notice of appeal cx-
,d for two weeks. The appeai. to beetrdfragt

gt the f eisttings. Costa iu the appoal.

FEiiAa 22m), 1902.
~DIVISIONAL 'CURT.

~FRAE v. GRIFFITHS.
Ln#iAOP-eitjr Owwt - (!Ont'gct WW#t - T'rGafeofu

M1opryafe RetUP rtk) of* et , de.-But Pur8mwit to q>re-

ýpe1by defenat Griflithis, Davidson, and RZay fromn a
0in f the Judge of the -District Court of Rainy River

incai' lieu action, deelaring the plaintiff entitled
ulehaii'slin pon crain landfor $844 debt ad
cots ndoreiigthe lad t c o ncaeof cle

of pyniet, ad tliat~ the defendants Griffiths and
d-n zbald av the deiinyon suci sale, if auy, and



Orerngte Ifnan ýjae aytoay the cso
W. M. Dgias, jýc or appellants.

The Court (FAc wBtIG, C.J., and STRETlIcId, that the eviden<e ful justifled the itidgnielted f r, bQth. as. to tht original cýljtlract and thea-trS
as a oty ncsaytat MajJ, ~ Jýy shouId have b-i das ~ I)t at ll bcue e was no evidence that t jilt'1e açl 1 dèhizh5h-i hd regitee lier cneyance longaregistation of the li edn in the present ation-Lnthese cicIIsacs the intest she took was ujcto*procedI18 teatoadn notice .t~ all ed11ý

costs. iFI]sadDvdo.Apa isliSe
3 Lcexmralu & W,%hlbidge, liat iortage, solctr

W . B. owers, JýaL Porta e oiitr f or de en at ý

footl i . SI aJe; onii

Sittr t for~ rh at, l

an was *aw forli
saes, 'ti h lidrt n thth applicatiol vsSI"y''



lud as if' lie, murt a. ILrhldr. novur l1letd h
'00 upon which 1w( hiai ro-lied a., a ineans of pin or' 11-
a res. Huc a w askied by persolis senti on Ji' of th

rnpny hhr Ilis ioney.\ hlad cornle in and fhte ic înl-
"ded to talke or pa 'y f'or the shares,, ani on uadi occasion hoe
OIC the rnes;,(engur to undei(r.stand( that hi's iioney hlad not
ilie in aid thlat hie wold be, unable to take thernl. Fillallyv

'told the 1)rosiduent thlat lie liad ai o ieolUet Ili,,~oe
id wold flot lake tilu sharus, ai was tolul thlat i( v;l- ,!

W.E.laney, f'or Mallory.

C. 1). Scott, for liquidator.

STREET J.-Il ll tht th(, copn ladç neyer notifled
*llor-Y that they accepted his offer to taike( tie Shalres, anti(

lat lie withdrv\w lis application wlien 'l(, told] t1w presidentl
lat lie would not take thini. The fact that a condition
:eexn1panied the appication was4 a suttkcient reasoni for tile

>eeeof inquiry Qol the part of Malloryv as to the fate of 1lis
~plietîo.Sc 1,>ellltt's Case, là. IL. 2 Ch. 57Shtd-

IrdS Case> L. R1. 1 Ch. 566; Gunn's Cas6, li. R. :3 Cli. V0,
ogerý',S Cael). G34; and Ex p). Fox, lilW R. 7

)Ine, ilis, Anderon, o& Hiaies, Toronto, ~oiiosfor
If or.y.,

Scott &Scott, Troronto, solicitors for liquidator.

FEBRUARY 12TII, 1902.
CHAMBERS.

IMWGLE,1Y y. LAW 'SOCIETY OF -UIPTiý CANADA.

ole'ti t7 PêrU Jiiifl of < of< AcfUOt-&t<VT Orel

-TMird Party-feule 185, 186, 187, 192-

Evan v.Jaffray, 1 0. L. R. 614, Tate v. Natural Ga-s Co,
8 P. R. 82, and Confederaion. Lite Association v. Labatt,
8 1'. IL. 266, followed.

Sinurtliwaite v. H1annay, 1_1894] A. C. 494, Tloiemjion v.
'Ofid$n. Counity Coullei1, [18991 1 Q. B. 8410, and Quge~v.
Vatterloo Mannfacturing Ce., 1 O. L. R. 606, distiniguisheld.

'Pie p1aintiff, as, lfquidator under tlie Wind(ing,-ulp Act of
compan y ca 1led( the 'uli.islers Syndicate, Lixnited, carried

n ti 5 action. comnuvieced bY tliat compallY, to recover tlie

"I of $346 afleged te lave been dIle 1)y tle flaw ýSoCietY )>
lefixxu.f fRowv(1 i& Ili c(li. o, and tohavebIeia551gn8d,(
1 the comnpauy 1by E. I. C, Clarkson, as aSsigne'e for tlie
enelit ef the, credîitor, et Rowsoeh & Iliutchiison. The Law

Oeiefv nlpn1Ip1 fhiit thev lad not becenie indebted to the



r RWe Iutchijson in any sium whiateyer inr P-
th atters il questionad,. in the alternative,., 1Ue

b1becomie idebted, theyi had, before the as sgoLý
selli H a rih f set-off againd18

and th a thison on, other accounts; t o a mluçh higher
Carnd hyenied the validity of th'e alleged asSýimtýbn
leave.iio tdhOe companly The .plaintiaý tihen sappli ej'
warrate th Cakaon asý a defendant, alleging thlat h

the ante. teexistentce of the idebt, and ClarksOn Pthaine tune, il the event of his being added, l'Orle
thateia third Party notice.0on the Bank of H1amgn,.aný >
taet for msinn the debt tothe pomipany he hadac
aetfr the kand had paid the pro-ceeds tothm

'Myther inCame s granted both- application, anO an
10 the aryoi190 Was argued before MzAfFRýDT1, Qi.

HamitonCasslsfor appellants.
George Bell, forClarkson.
C. D. Scott, fOr plaintigf.

MEREDITH, .Teqetos o osdrtOlýxd
if heth Maste r had powver to make such an order,

theSO trial er hie ought to have made it. The first ate
the deial wil ec the determination of the question1 whotbý,
anedefindtat flhe- Law Society, are-indebted as
Aadin th aw &i parties are directly concerned-
then othe La Soiety are directly concerned with eac

And late parties in some o1 :the:mtters in issue.
bed a ly, tere can be no wrong, nor need. there, eDaction i covyhne deto the alleged.debtors in aL trial to
beio up hi the de parties. . . . The order oug

192 uhlilte practice warrants it. Rule
cový rnd 187; read - together, seemlto mel broad e-noug

Ifthe caser'
eIeho thei ses order cannot stand, I am unable to

18iv P.w R.82e:aw.of Tate V. Natural as and -Oil 0Go.1f a. DiR.i 82clave been weRl decided. , It is the jud î
ourt Dvgola 'oUrtý of ,the , High Court,:afffiirmed byè '
Court tof the u - It 4eems .to -mne to give even abr

estA Jas necessary. to sus tain .th ator
And it 18, 1 think upre ysccssas10'R. W . Co. v. Tu cker supporte byExý auch caes ats v'O b'wraith, [1896] 2 Q U -4D .4801 Bh 'S enn ette v17 ,1,5 PD. 695ý and Frankerbugv 464 ehil vi 8tënning (18776

11900] 1 '.504.g.retHrnls Cri



t is 310t uecessary that 1 shoiild disass cases of iess

ority than these, which (if there be any) conflict ini
ýip1e with these.
£nd of those of equ&l or greater authority it is needf ni
ýfer to two only.

)f Sxnurthwaite v. Hanuay, [1894] A. C. 494, it may

a.ps be enoughi to sa.) thab that wasý a case of flus3oJfler
lantiYs, a case to whieh Con. uies 187 and 192 were
plicable; but it was also a case in which it was hiel that
claini. of each plaintiff was upon, a contract se.parate and

net froi that o>f each of the alliers. There wo6 no con-
ing link between any of thie claixns, though thiey were ail
nst the saie defeudants, aud arose out of, inainlv, the

the Tho
but the



Te eIiaqi~ Rul 86was not ehanged to corresponthe cangei ule 185 wq I have no doubt, tjiatth OI.blled eff t Rte~186 92, and 187, was atlasas Rue 185 i is jtý tforinis: ad i ispresen fc".It 's qite wide enouh tocover 4this caise , hieh isOnung Out OÎ the sameseie of traaisacti'ons, and& ina0"o qu~e~r~9esto of la, or fact.
have e madea ~.paty, beaus, as lie contnds, th~ewas ac~ting rnerey as agent of the Bemk of HailtonriCa questin of fact PrPrfrcnieait at the J84IouaPon thIs mOtiOn: see Tate v~. Natvral Gas and OilC
The case of CofdrtinLf Assoc~iationu

(1898), 18 P. R. , isl ai4tio lty for the. third pxty
dlsInissed; cpst in the action to the plaintif£ onlyae' &. Scott, Toronto, slctors for pIaintiff.

R ERRUARY 19TI410e..,

M&hOR88-1,a. COWELL

Presueý-vjOfDebAtak i titn 60
d'no8 R 8 0la eh 14- on Courts.

ofroheJde t, . D Smth eferna jdgnepresiingi th I4Dvso Cu--ofgd



assigned that judgrnent to James D. Smnith, the present a?-
pellant. There is nothing te shew that an'y fermai uOtic3>

of the proeceedings or of any contest as to his rig-lits was ever
served upoui Smith, but li e ppeiired iu thc proceedings byý

his solicitor on the 6th July, 1900, end consented to an ad-

jOurnient of them, and upon the hearing of evideuce whicli
teOk place between ail1 the parties and for ail the purposes
of their contest between themseives on 24th October, 1900.
Th lIarned. Judge, after hearin g the evidence, hield that the

comnmencement of the action- having been within 60 days

after the transfer te the clainiaut, the proceedings te set

aýside the assigmunent iust be taken te have then beguti,
aithougl the claim-aut was not muade a party te thein; that in
any event there was ne evidence that the assignineut was tue

result of pressure; lie gave judgmnent for the primary credi-

ter against the prixnary debtor for $200 and costa, and

aigainst the garuishees for $200 and the costs. The clainî-
LUit applied te hirm for a new trial, and upou his application
being refused, lie appealed.

The appeal was heard ou the 23rd January, 1902, before
FALCOIN13RIDGE, C.J., and STrRErET and BRITTON, MJ.

W. IL IBlake, for the appellant.

JT. M. McEvoy, London, for the prirnary creditor.

The learned Judge in the Court below lias held that,
hecause the garnishee summuions wu. issued against the

Prinary debtor and the garnishee within sixty days of the
XXaking of the transfer in question, the transfer inusl

1e lield te have been atticked. witliin the sixIty days, and

cOnsequently that its validity cannût bc suppoX'ted by proof

of pressure'in procuring it.

11, this view 1 arn minable to concur. The transfer cau-
'lot b3e takeni te have been a.ttacked until preceedings against

the transferee for the purpofie are begun. and there is not

the £lightest evidence that the tranisferee hiere, J. D>. Smith,

lu iu any way notilied of the proceedings or muade a party

te tl3em, ntil lie appeared iu theni by bis solicitors on 9th

,TUlY, 1900, the transfer iu question bêving been made in

the previeus Deceiuber. 1 arn of opinion, tlierefore, that

le muailt hald that ne proceedings te impeacli or set aside
the transfer were nade iintil after the expiration of tliý"

~~'~'""- Qinfv~fi dnvs. Then the qumestion arises
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lia, short it a

,Colweii, that gr ýPears frorn the evidence b&th of Saith had asýed Colwell for secui-ityn]iih.'before the security was 91ven-, and that the seeurity 91M"was that WWch wa Proulised. This I thiýk, iluPon the autho - 8r1ties to
'ng of the security: ,,,lc6nstitute pressure inducing the 9-1

sons Ba RIlk v. Halter, 1S S. C,'Stephens v. McArthur, 19 S. C. R. 446.
Tho result wili bc that the claimant should -b,ent't'ed tO bc paid his debt first out of the moneys Ileeeea"'Irom tle judginent ý, W -paid, it a hiel, has been assigned to hirn. -ffe Cupoil th . Ppears, $263 ' 61 and he will bc entitled to interIl luni, and to hi'S colts here, and below.The p - Ï'lrIlnary creditor will be entitled to judgineuf',agaillt the garnishe,, fOr

the Surplus over Smith's

lALCoNkIDGE, C jin thýs Conclu . . .- agree with my broiller Str0týslon as toand its result the application of 'the 60 daYs'
Butj conce 011 the burthen of proof.

agree In ding ths Point to the a.ppellants 1 do vot
hOlding the learned Judge in the Cou ........have beel, wrong in hý^ fIIýdijIgýýs 't below

ground of fact. He had alup
for say'ne 'hat he did not believe the evidelice P

Pressureforward '0 suPPOrt the t:
not to ýe 'eversed, because and his judgment 0119terrns. he has not sajd so. ij expre85:

In n'y opinion the 'PPeal oughf, to be dismissed.
-'IpPe'al al'Owed with colts.
McEvoy Perrin, London, Solicitors for primary creditOtLondoný solicitors

Prlmary debtor. for claimant and..

'l'EEKLY COURT.

MARKS FEBPU-ý-Ry, 22NTD, 1902-v. ýVATERotTS
eaie or Goods _ P,,Perty not ENGINE WORKS M

countercjaim Pas8ing - Breach of warrantYfor Bal"ee Of Pulha8e Money-Effect-llore*:,.:,.","Of lýropertv-pl,,di,,,.

v. Croslley' 118951 A. C. 463, followed.ý1O1iO11 -by the de-fendants to vary the minutes of judg-Ynent P-rOnG-uncel on April 15th, 1901, by lin-,Àtil,the Of the amount iz a iiiiie
and due the defendants



tiff, and iu defauit a foreclosure of the plainitiff's
the machine i question.

Letton was brouglit for the canecellation of certali

en by plaintiff to defenidants upon- the purchase

)f a 14 horse-power re-bulit Chiampion enginie, for

tintill gave in addition to the notes an od 1'2 liorse-

Lrine, or in the alternative for damages for breach. of

as to the power of the engine , and for the price

d encrine. The defendants counterclaimied for the

urchase mnoney represented by the notes, alleginig a

ial. sale of the englue, and that the property liad.

,d, and therefore the action for breach of warraiity

)t lie. The learned Judge (S'rREET, J.) held that

tiff having kept the englue for two seasons must bc

to have accepted it, anid th&at the couutereldiml re-

aiy difliculty as to the caim for breach of warranty,

tiswer to such a counterclaimi the plaintifr was.

to plead a breaèh of warranty.

iMoss, for defendants.
,Middleton, for plaintiff, relied on Melntyrc v.
rion%ýz A 11 (' - -,hewiLfo that the titie to the



Eralç entilK-C, for defendants.

Th-i MATÂsR IN ClABR:T demand %va5
unde nd b vru OfRle 144, onthe 1lQhFebrur nt

whe thie litif',soi g~ ave the inform~ation tof9 ld
Orxi in th OfieO pecia1 exminer;atth

salle h ur he lainiff s slictowas s iryed with noic OZI9Otion fr the osrd>e hiril uçh service being maIdea

Cotier for deedat aýdo the returu thaï rOOt e
oth ea tt 3 tde ss h application bc costsi h

0' he pplcaton c pid y ficdefeudants to the 9 n

tif"on e r udtaR l ,4de o pi hr
'S ~ ~ ~ ~ b thel plaPatynlaifsff

it ! qute rue hatil he syleof he aiuse oBf R heied
One arty as p aint ý tlen io ly y moinA u

he dffcut BIgh aa6oe b i

of ~ n ekndait Thi ] upose


