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MAY 23,1885, No. 21.

The practice of laying carpets or pieces of
Watting in front of houses in which enter-
?"“}menfs are being given, has come under
Judicial notice in three recent cases tried be-
fore Lord Chief Justice Coleridge in London.

 De Tyron v. Waring, the latest of the three
8uits, the defendant, having an entertain-
ment at hig house in Grosvenor Square, had
8pread a matting across the sidewalk for the
benefit of his guests. The plaintiff while
g‘“lng by tripped in the matting and fell

own. He alleged injuries, sued for damages
and obtained a verdict for $300. The follow-
Ing colloquy which took place between the
Chief Justice and the counsel for the defen-

t sums up the law on the subject :—
thhrd CoLermGE—If & person puts anything acroes

® pavement and a person stumbles over it, the owner

able for the consequences. The passenger is not
tolook for mats on the highway. He may look

;‘he stars if he likes.

Dou" McIntyre—He may run his head against a lamp-
peord Covsmmpar—The lamp post is rehtfully thero,

v‘n’ one who has a mat or carpet spread over the

m;:t I]::;t take care of it.

- Me. rE—The passenger be guilty of con-
tributory negligence. 4 - iy of oom
1;lc(’l‘lmm,n—Pcmaibly. but he is not bound to
o Or mats on the pavement, and his not looking for

l,“ no evidence of negligence. Probably there

for g "1t enoush for him to see the mat if he looked

» but he was not bound to look for it. He may
at the stars if he pleases-~if he can see them.

look

M,.The Act 48 Vict,, ch. 13 (assented to 9th
g 1885,) enacts as follows:
- The first two paragraphs of sub-sect. b
re ;ect 2 of the Act 47 Vict, ch. 8, are
g aced by the following:
and ; the districts of Montreal, Three Rivers,
be t. Francis, every juridical day is reputed
9 ';hf:rm day for all purposes whatever.”
tion, 5 last paragraph of the sajd sub-sec-
striks of the said section 2 is amended by
MO:mg out the words “in the- district of
rep treal only,” in the first line thereof, and
the qies them by the following : “ except in
district of Montreal.”

AMENDMENTS TO THE CODES.

The Act 48 Viet., ch. 20, makes the follow-
ing amendments to the Civil Code and the
Code of Civil Procedure:—

AMENDMENTS TO THE CIVIL CODE-

1. Article 1543 of the Civil Code is amended
by adding thereto the following paragraph :

“In the case of insolvency such right can
only be exercised during the fifteen days
next after the delivery.

2. Article 1896 of the said Code is amended
by adding the following paragraphs :—

“If  partnership be dissolved or a judicial
demand be made for such dissolution, the
Court or the Judge, upon the demand of one
of the partners, after notice givep to the
others, has power to appoint one or more
liquidators.

% The liguidators so appointed shall be
gworn to well and faithfully perform the
duties of their office ;

“They immediately give notice of their
appointment by an advertisement to that
effect, published in the Quebec Official Gazette,
and in two newspapers, one in the French
and the other in the English language, pub-
lished at the place of business of the partner-
ship or at the nearest place and in such other
manner as the Court or Judge may prescribe.

“They become pleno jure seized of the
assets of the partnership for the purpose of
the liquidation; they furnish the security
prescribed by the Court or Judge, and are in
all respects subject to the summary jurisdic-
tion of such Court or Judge.

«They possess all the powers and are sub-
jected to all the obligations of judicial seques-
trators, with the exception of the putting into
possession, which is done without the inter-
mediary of a bailiff.

« Acts exceeding those of administration,
cannot be performed by the liquidators with-
out the consent of all the partners, and in
default of such consent only with the appro-
val of the Court or Judge, after previous
notice to the members of the partnership.

“The remuneration of the liquidators is
fixed by the Court or Judge.

“Proceedings respecting the appointment
of liquidators and the performance of the
duties of their office are summary.
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“ Provigional execution takes place notwith-
standing the appeal, saving the right of the
Court to which the cauge is taken in appeal
to summarily suspend such execution.

“Two judges of the Court seized of the
appeel may also give such order for suspen-
sion after notice to the adverse party.”

3. Article 2272 of the said Code is amended
by substituting the figures “47” for the
figures “57” in the second line of paragraph 5.

AMENDMENTS TO THRE CODE OF CIVIL PROCEDURR.

4. Article 1 of the Code of Civil Procedure,
as amended by the Acts 37 Victoria, chapter
8, section 6, and 47 Victoria, chapter 8, sec-
tion 3, is further amended by adding the
following, paragraph :

“ Notwithstanding the preceding provi-
sions, the Proceedings under Articles 645, 663,
678, 679, 680, 712, 720, 730, and 763 to 780 of
this Code inclusivel » may be had upon any
Jjuridical day.” )

5. Article 92 of the said Code is amended
by striking out the last paragraph thereof,

6. The following articles are added to the
said Code after Article 343 :

343a. Except in actions to annul a marri-
age, for separation of property, or from bed
and board, to obtain the dissolution of a cor-
poration or the annulling of letterg patent or
in which the parties are minors or legally
incapable, and in all cases of public interest,
the Superior Court or the Circuit Court, on
the written demand of the parties and of
their attorneys ad litem, may refor all or any
of the issues, either of fact or of law, to the
decision of one or more Ppractising advocates,
appointed according to the manner deter-
mined by the consent.

“343b. The reforees appointed who do not
accept the office shall be replaced by others,
and the majority shall be g quorum,

“343¢. Before Proceeding they shall be
sworn to well and faithfully perform their
duties, either before the judge, the protho-
notary, or a commissioner of the Superior
Court, or the clerk of the Circuit Court, as

the case may be, p

“843d. The trial before such referees ig
conducted as in cases without a jury before
~the court; and the referees shall, for such

purpose, have all the Powers of such court or
judge.

“The referees shall have
a clerk to assist them.

“343¢. All the proceedings in the cage are
filed in the office of the prothonotary or
clerk, as the case may be, of the court of the
district in which they are had. :

In case they are had in a district other-
than that in which the case was brought, the
record upon the order of the referees shall be
transmitted in the manner prescribed by
Articles 241 and 242 of thig Code.

“343f. The report of the referees shall be
in writing and be filed within sixty days
after the final hearing of the parties, in the
office of the prothonotary or clerk of the
court of the place in which the case was
pending at the time of the appointment of the
referees, in default of which, either party may
cause a notice to be served upon the attorney
of the adverse party that he intends to end
the reference.

“Upon the filing of such notice in the office
of the prothonotary or clerk, as the case may
be, the case is continued as if it had not been
referred.

“However, the proceedings had and proof
adduced before the referees form part of the
record as if they had been had and taken be-
fore the court.

The court may also, upon demand of
either of the parties, cancel the appointment
of the said referees if they do not proceed
with diligence to the hearing of the case. )

“8439. On the statement of facts and pro-
positions of law which may be submitted by
the parties to the refereces, it shall be the duty
of the latter to decide what are pertinent to
the issue and to néte in the report their find.
ings on each.

“ The omission to note the same shall not
however invalidate the report.

“343h. The referees shall further, in their
Treport, set out the text of the judgment to be
drawn up.

“343:. On the application to homologate
the report, the court or judge may examine
into the grounds of any nullity which may
affect the report, but cannot enquire into the
merits of the contestation.

“If no ground of nullity be found in the
report, the court or judge orders that judg-
ment be entered up by the prothonotary of

power to appoint
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clerk, ag the case may be, in accordance with
aqport.

o 843;. If the reference is had before three

T more reforees and their report is unani-

Mous, the judgment based thereon shall not

Bubject to review by three judges, and the
ppeal is brought directly to the Court of

“Oen’s Bench.

. 848k In appeal, the court shall inquire
Into the merits.of the contestation as well as
grounds of nullity of the referees’ report.”

T. The following article is added to the said

» after Article 467,

. 467a. In cases of capias, attachment before
Judgment, attachment for rent, conservatory
&itachment, and in all cases of urgency, the
Writ may be issued outside office hours with-
ot having judicial stamps thereon, provided
that the amount of such stamps be deposited
wi?}ﬁtheﬂ(:fﬁcer issuing the writ, who is bound
X the stam;
Possibre 7 ps upon ‘the fiat as soon a8

8. Article 221 of the said Code is repealed
And replaced by the following :

“_221. The parties may be examined upon
wlm.iculated facts pertinent to the issue and as
th Nesses, as soon as the pleas are filed, upon

© facts in issue as then joined.”

9. A.rticle 573 of the said Code is amended

Y striking out the word “and” in the first

%, and by adding after the word “Mon-

al” in the same line the words “and of

1 Rivers and in the town of Sorel.”

. A_rtic]e 601 of the said Code is amended
: “zr“gmd}l}g after the word “sheriff” the words

1 lli?four days after the sale.”

. Articles 645, 663, 678, 679, 680, 688, 692,

2,720, 730, 735, 736, 737 and 738 of the said
o 009 are amended by adding after the word
o owrt” in each of these articles the words

or the jUdge-”
bylihA-mCIe 812 of the said Code is amended
 8dding thereto the following :
w The Commissioner cannot issue a similar
be‘mnt at the chef-lieu of a district unless it
wuesitabh“h."d before him by affidavit that it
obmposmble for the plaintiff or his agent
n tain such writ of capias from the protho-

18 or his deputy.” .

Artzlcle 813 of the said Code is amended
wol;“}"‘tlf-\mng the word “sheriff” for the
gaoler” in the third line thereofe

14. Article 1335 of the said Code is repealed
and replaced by the following:

%1335. He may sell the immovables and
shares or stock in manufacturing or financial
agsociations, by f_ollowing the formalities
established by law for voluntary licitations,
upon the advice of the parties interested pre-
gent at a meseting convened for that purpose
in the manner prescribed by the judge.

Such sale as respects immovables cannot
be had except with the consent of the
hypothecary creditors.”

PRIVY COUNCIL.
Lonpox, March 25, 1885.

Present :— Lorp BLACKRURN, Si& BARNES Pra-
cock, Siz R. P. CoLusr, S R. Covcn,
Sk A. HOoBHOUSE.

MacpovcaLs, (plff. below), Appellant, and
PrENTICE, (plff. below), Respondent.

Partnership— Partition of common property—=
Indemnity for reduction of share of ome
pariner.

In adivision of common property between partners
M., one of the partners, agreed to take certain
shares as his interest in a transaction, but in
consequence of @ claim by a third party
(which was a partnership liability) these
shares passed into other hands and could
not be delivered to M. Held, that under the
agreement between the partners M. was
entitled to have his portion made good out
of the partnership assets, and the value of
the shares not delivered to him showld be
caleulated as at the time of the partition or
agreement between the pariners settling their
respective rights.

The appeal was from a judgment of the
Court of Queen’s Bench, Montreal, reported
in 7 Legal News, p. 162.

Per CuriaM. The appellant in this case who
was the plaintiff below, and the respondent
who was defendant, were partners in business.
The plaintiff brought his action on the 18th
April, 1872, for an account of the partnership
affairs, and for the purpose of recovering from
the defendant 80 shares in the Canada Lands
Purchase Company, or the value of such
shares, which the plaintiff put at $240,000.
Upon the partnership accounts, apart from
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the shares in question, the plaintiff has been
found indebted to the defendant in the sum
of $16,188, and there is now no controversy
upon that point. The appeal relates only to
the rights of the parties with regard to the
shares.

The partnership was formed in February,
1869. One portion of its business was the pur-
chase and sale of mineral properties and the
formation of companies, and the profits aris-
ing from this source were to be divided in the
proportion of three-fourths to the defendant
and one-fourth to the plaintiff. In 1870 the
partners agreed to purchase the property of
the Montreal Mining Company, with the
intention of forming a new company to work
the mines. The contract was effected partly
in Canada by the plaintiff and partly in Lon-
don by the defendant, but it was completed
in London in the name of the defendant and
by the defendant with the assistance of
Mr. McEwan, who provided the -requisite
deposit on condition that he should have an
equal share in the profits.

The partners then set to work to form a
Company who should provide the purchase
money and take the property off their hands,
After some abortive negotiations, the money
was provided by a Mr. 8ibley and some others
to whom the defendant transferred the benefit
of his contract. They projected a company
which the plaintiff in his declaration calls the
Canada Lands Purchase Company; and it
was proposed that the whole property should
be represented by 1,600 shares, and that the
defendant should be entitled to one tenth of
the whole.

In point of fact this Company never was
formed, nor were any specific shares, or, 8o far
88 appears, any scrip in it issued. But there
wasa considerable amount of dealing with the
interests which the parties had bargained for,
and those interests are for the sake of conve-
nience called shares, each share representing
one 1,600th part of the whole, Such are the
80 shares for which the plaintiff sued, being
half of the 160 apportioned to the defendant.

On the 30th December, 1870, the defendant
sold 80 of the shares to Mr. Learned for the

sum of $10,000 American currency, equal to
" $9,000 Canadian currency, which the defend-
ant received and did not at that time carry

D

into the partnership accounts. In conse-
quence of this transaction, or at least very
Soon after it, the plaintift made a claim to one
half of the profits arising from the purchase
and the sale to Sibley and his colleagues. At
the end of June, 1871, he filed s bill against
the defendant in the Supreme Court of New
York County, within whose jurisdiction it
seems that Sibley resided and the Company
was being formed. It is very difficult to un-
derstand the exact ground taken by the
plaintiff in this suit. In his declaration he
alleges that the defendant had employed him
as a broker to negotiate a purchase ; that the
defendant had sold the property purchased,
and had realized as profits the sum of $22,500,
of which the plaintiff claimed half, It ig im-
possible to identify these allegations . with
any part of the story appearing in the Record.
It further appears from the oral evidence that
the plaintiff went on to attach the unsold 80
shares, but there is no documentary evidence
of such an attachment. It is not, however,
necessary to have accurate knowledge of these
matters, hecause the parties settled the litiga-
tion by an agreement, the construction of
which is the main question on this appeal.

The agreement was effected by three instru-
ments of simultaneous date. The first is 8
transfer in the following terms :—

“Know all men by these presents that I
Edward Alexander ¥’rentice, of the city of
Montreal, in the Dominion of Canada, have,
in consideration of the sum of one dollar of
lawful currency of Canada to mein hand paid
by Hartland 8. MacDou, all, of the same place,
and for divers other va%uable considerations
moving from him to me, do by these presents
grant, bargain, sell and assign, to him, the
said Hartland 8. Ma.cDou%:d.F, his heirs and
assigns, all and singular the right, title and
interest which I, the said Edward Alexander
Prentice, now have in and to the undivided
one-tencgﬁ interest in all the properﬁy men-
tioned in the bond made by the Montresl
Mining Company to me, a copy of which bond
i8 hereunto annexed marked ‘A’ said interest
in said property being now held in trust for
me by Alexander H. Sibley, Eber B, Ward,
Edward Learned, Peleg Haﬁ, and Charles A-
Trowbridge, trustees, as by reference to the
indentures, copies of which are hereto annex-
ed marked “ C and D,” will more fully a;:flw ’
Iy interest at present remaining in sai pro-
perty being an undivided one-twentieth in-
terest therein.

“To have and to hold the same unto the
said Hartland 8. MacDougall, his heirs and
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:;?EDS, as fully and effoctually as I by virtue
0 8aid indenture or in any other manner
taoever, hold the same, and I do hereby
Doen&nt with the said Hartland S. Mac-
élgall) that I have good right to transfer
pu assign the said interest, and that I will
Xecute guch further assurances thereat as
Y be requisite.
“« .
m In witness whereof I have hereunto set
18§1hand and seal, this third day of March,

“ Epw. ALEX. PRENTICE. (L8.)”

lfige.ﬂeeond is in the form of & letter from
Plaintiff to the defendant :—

“
Edward A. Prentice, Esq.
“ 63 Wall Street, New York.
« 3rd March, 1871.
.“Drag Sir—In consideration of your as-
'Brestn't to me this day of your remaining
the Monm thebf_roperty formerly belonging to

Mining Company and now held
gy Alex. H. Sibley and other frustees, I here-

Y agroe that my interest therein to the
ent of one half of that conveyed by thesaid
o8t o ent, or one fortieth of the whole inter-
¢ originally held by you shall be liable in
Teg “lPl'Oportlon for any damages which may
ALt to you by reason of any suit which Mr.
insti&nder McEwen of London, England, may
inte tute against you for failure to secure his
al, rest, or any expenses which have been
s:l:‘dy incurred in the negotiation of the
of the property by you.
“Yours truly,
“ H. 8. MacDouGALL”

By the third instrument the plaintiff pur-
- t0 agsign half his interest to Mr. Ash-
memh in trust for Miss Auldjo, his assign-
am;?t bBl}lg in the same form a8 the defend-
Mj,: assignment to himself. It is agreed that

Auldjo was a mere nominee of the
def%ndant.
isl;:e general effoct of the three instruments
at, ag between the plaintiff and the
®ndant, the former becomes the owner of
re thﬂ then unsold shares, while the latter
thg‘"ns the owner of the other half; that
® defendant also remains the owner of the
f“;‘? of the sold shares, and that the plaintiff
ertakes that his interest shall meet Mac-
ofw““:ﬂ claim in some proportion, the extent
we::“ch hasbeen disputed. Why the parties
ol through the process of assignment with
"_T‘?ty of one-twentieth interest to the
fl, and immediate re-assignment of
Ote-fortieth by him to the defendant through

the form of assignment with warranty to
Ashworth and Miss Auldjo, is not clear, but
it probably was intended to throw difficulties
in the way of MacEwan who was then press.
ing his claims.

In June, 1871, MacEwan commenced asuit
in New York against both the partners and
against Sibley and his co-promoters, claiming
the whole of the unsold shares as his half of
the profits of the transaction, and on the 9th
of the following December, he obtained a
decree for his whole claim. The partners
threatened an appeal, but abandoned it on
MacEwan giving back eight shares. After
this had been done, all the profits remaining
to the partners were these eight shares, and
the price of the eighty shares gold. The part~
nership was dissolved on the 2nd November,
1871, a little earlier than MacEwan’s decres,
but that dissolution cannot alter the results
of the contract of March, 1871. On the 30th
January, 1872, the eight shares were placed
in the names of Messrs. Shanly and Crawford
in trust for the plaintiff and defendant. They
are now represented by 288 shares in the
Silver Mining Company of Silver Islet, and
eight shares in the Ontario Mineral Lands
Company, still standing in the same names*

It has been stated that both in the writ of
1871 and in this suit the plaintiff claimed
half the interest in the profits of the trans-
action. The same claim has been advanced
on this appeal. But both the Courts in the
colony treated it as a partnership transactions
aud their Lordships are clear that it was
such; that the partnership was both entitled
to the profits and liable to MacEwan’s claim.
The agreement of March, 1871, gave to the
plaintiff the same proportion to which he was
entitled under the partnership deed.

By decree dated 31st May, 1881, the Super-
jor Court ordered the defendant to pay the
plaintiff $63,811, unless he preferred within
15 days to transfer to the plaintiff40 of the 80
shares sued for. The Court considered that
by the agreement of March, 1871, the defen-
dant had absolutely contracted to transfer 40
ghares to the plaintiff, and, having failed to
put him in possession of them, must make
good their value. It fixed the value as upon
the day when the action was commenced, at
the rate of $2,000 a share, and set off against
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the $80,000 so obtained the sum found due
from the plaintiff upon the general account.

The defendant appealed to the Court of
Queen’s Bench, who made their decree on the
23rd January, 1884. They reversed the decree
below, directed that the shares held in trust
should be divided between the plaintiff and
defendant in the proportion of one part to the
former and three to the latter, and dismisged
the other conclusions of the plaintiff’s action.
The decree recites that the plaintiff is entitled
to his share of the $9,000 the price of the 80
8hares sold by the defendant, and that such
share with interest from the 30th of Decem-
ber, 1870, are more than compensated by the
$16,188 due upon the accounts,

From the judges’ reasons it appears that
they agreed in thinking that the plaintiff wag
entitled under the terms of the agreement of
March, 1871, to 40 shares, which, however,
putting the returned eight shares out of con-
sideration, were reduced to 20 by MacEwan’s
claim, and that for these 20 the pluintiff, not
being able to get them, was entitled to com-
pensation. They algo agreed that his com-
pensation should not exceed the quarter of
the $9,000, but in their reasons for this opip-
ion they differed. Chief ustice Dorion, looking
upon the transaction of that day as a Dartage
or a division between partners, thought that
the shares must be valued as upon the 3rq
March 1871, and were notshown to have been
of any greater value than on the 30th Decemn-
ber when the sale of the 80 shares took place.
The other J udges, whose opinion is delivered
by Mr. Justice Ramsay, agreed that the
transaction of March 1871 was a partage, but
they considered that the eviction of a partner
from his share necessitated a new partage, so
that the sole remaining property wag to be
re-divided according to the partnership deed.

From this decree of the Queen’s Bench the
plaintiff appeals, contending both that it
ascribes to him too smal] a number of shares,
and that it has put them at t00 low a valye,
He maintain§ that the smallest number of
shares to which the agreement of March, 1871,
entitles him is 40; that if that agreement ig
held inoperative he is ‘entitled to half the
firm’s share of profits, and to be indemnified
by the defendant against MacEwan’s claim ;
and that the compensation for the shares

which he cannot get should be assessed by

taking the value of the shares either on the .
9th December 1871, the date of MacEwan’s

decree, or at the institution of MacEwan's

8uit, or at the institution of this suit.

It has been already stated that the shares
were a partnership asset, and MacEwan’s
claim a partnership liability, which is incon-
sistent with the plaintiff’s claim to half pro-
fits and indemnity. Asto the other questions,
their Lordships do not find it necessary to
decide upon the arguments which were
pressed very fully at the bar with reference
fo the local law by which the contract of
March, 1871 ought to be construed, and with
reference to the rules of law which regulate
Wwarranties upon sales and upon partitions
of common property. They think this unne-
cessary, because the case is governed by
a special contract made with knowledge of
the causes from which the disputes have
sprung, and containing within itself the
grounds on which they must be settled.

Their Lordships view the agreement of
March, 1871, as calculated to effect three
main objects between the parties: first, to
divide the 160 shares as a partnership asset
would be divided according to the terms of
the partnership deed; secondly, in effecting
that division to attribute to the defendant’s
three fourths the whole of the 80 unsold
shares ; and thirdly, to stipulate that the loss
arising from McEwan’s claim should fall
on the partners rateably according to their
shares. There is no reason to suppose that
the defendant’s sale of the 80 shares was in
excess of his power as a partner, but the
Plaintiff, whether with reason or without,
was contending that the shares were not &
partnership asset, and in abandoning that
claim he stipulated to have a full quarter of
the shares as such. Thus, as between the
partners, the plaintiff took his whole interest
in shares, giving up his antecedent right to
participate in the $9,000; and the defendant
took to the purchase effected by himself,
giving up his antecedent right to have three
fourths of the shares.

Then comes MacEwan’s claim and sweeps
away all the unsold shares, The defendant
TIOW cannot give the plaintiff any shares ; but
why? Not only on account of MacEwan's

 EE———
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m%f&, but by the conjoint effect of that and
the ‘!:bOWn previous sale. If he had not sold
an shares, there would have been 80 to
8Wer MacEwan’s claim and 80 to divide.
ethaps the position of the parties is kept
yeo"f’ Precisely in view by dropping the con-
lent degignation of shares and taking up
w;:imol'e abstract and more accurate terms in
wo ch they speak of their interests. There
ca,re then no separate shares in existence
int’:ble of being specifically transferred ; the
Tests in existence were subject to be
‘H“ght and sold, but were only claims to
thg‘é? parts of an undivided whole. Thus
ingy fendant assigns to the plaintiff all his
in ag!st in the undivided one-tenth interest
Ming the property taken from the Montreal
« remg- (}'ompany, “my interest at present
« m.alfnng in the said property being an
Undivided one-twentieth interest therein.”
d the plaintiff agrees that his interest just
::%‘;“'ﬁd by the defendant’s assignment, “to
“g, ?xfent of fortieth of the whole interest
thag nally held by you,” shall be liable in
not Proportion to MacEwan’s claim. It is
due:daid how the defendant’s interest was re-
o from a tenth to a twentieth, but it can-
be doubted that the parties were referring
8 defendant’s sale of the other twentieth ;
C When the whole interest of the partner-
tsvwas' shown by MacEwan's suit to be only
Plain?;?tlet-h instead of a tenth, and so the
 fort fP’s intended portion was reduced from
derletth to an eightieth, he became entitled,
he agreement. to have that eightieth
Pe. rte good to him in specie so far as the
ership aggots sufficed for it.

Chie;?] Vie.w of the contract tends to support
5 ares'ustlee Dorion’s opinion as to the eight
“Of thig He says,—* In the view that we take
“Mar, h cage, that the transfer of the 3rd
“ln(mc 1871 constituted a division of com-
“ rety Property, these eight shares should be
“tigp) ted to the respondent (i. e., the plain-
“ dom and thereby reduce his claim for.in-
o gO:;‘Y 10 12 shares instead of 20.” Then
him thi on to mention reasons which make
decreg Unk it more equitable to make the
Onsmp?e 1:form in which it stands. The

. i - .
pl&lntiﬁ". 10:8. to a desire to alleviate the

OW before pursuing this question further,

or deciding the precise mode of apportioning
what remains of the shares, their Lordships
ask what practical difference will be made by
giving the plaintiff more shares than he takes
under the decree. That depends upon the
value at which the shares are assessed for
compensation to him. His original agreed
quantity is 40; of these 18 go to make good
MacEwan’s claim, and he is not to be com-
pensated for them. The agreed quantity is
thus reduced to 22, and the plaintiff is entitled
to compensation for so many of them as he
does not get in specie. Then the question is,
on what basis of value? *
Their Lordships cannot accept the view of
the Superior Court, that the date of the action
is the proper time for ascertaining the value;
a view which, if tenable, would give to the
plaintiff the power of taking property of a
highly speculative and fluctuating character
at flood tide, and there fixing the value as the
thing he had been deprived of. Nor can they
agree with the argument at the bar, that on
the 3rd March 1871 the defendant sold 40
ghares with warranty of title to the plaintiff,
that MacEwan’s suit was an eviction of the
plaintiff from that property, and that its value
must be ascertained either at the commence-
ment of that suit or at the date of the decree
in it. Tt is difficult to say that the trans-
action was a sale, or that the form of sale with
warranty was anything more than a form
adopted not to express the exact transaction
between the partners but with some other
view, or that there was eviction from a prop~
erty which never was or could be possessed
by the assignee. No doubt MacEwan’s suit
intercepted the claim of the plaintiff to have
shares from the Company ; but as between
the plaintiff and defendant that suit is the
very thing which is contemplated by their
agreement, and is the subject of special stipu-
lation which does not contain any provision
for indemnity to the plaintiff if thereby he
failed to get the 40 shares designed for him.
The fact is that the agreement never took
offect at all so as to vest in the plaintiff any
right to a share in the property, or any pos-
session of such a share. Half the defendant’s
nominal interest of one tenth really belonged
to MacEwan, though that result was not then
ascertained. The other half had:disappeared
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by the sale of the 30th December 1870. The
breach complained of wag simultaneous with
the agreement itself I seems to their
Lordships impossible to say that the value of
the property which the defendant purported
to assign, but owing to prior events well
known to both parties, did not assign, is to
be ascertained at any later time than the 3rd
March 1871. Some strong reasons might be
advanced for taking the value on the 30th
December when the 80 shares were gold, but
their Lordships will not pursue that view be-
cause it would produce the same result as a
valuafion on the 3rd March.

C. J. Dorion’s view is that the shares should
be valued on that day, and he goes on to find
that the plaintiff, whose business it was to
show that the shares were of greater value on
that day, has not done so. Their Lordships
agree with this finding. From the evidence
of Sibley, and of Learned the purchaser of
the 80 shares, it is clear that the value of the
property was a fanciful one, and subject to
abrupt changes. It was not in the market at
all. All sales were the result of personal
Degotiations. Sibley tells us that in March
1871 he bought a fow shares at $600 per
share, and the next day was offered $1,000,
‘When prices can vary 66 per cent. in 24
hours no inference can be drawn as to the
prices of one day from those even of the next.
And here the evidence does not approach to
the 3rd March by, it may be, three to four
weeks. Sibley and Learned are both asked
the price on that day. Sibley only says that,
“in March,” the shares could realize from
$500 to $600. Learned 8ays that he is as
unable to give the value of the shares at that
88 at the present time, inasmuch as it ig very
fluctuating, and that “ two or three months ”
after his purchase from the defendant he sold
several parts for 500 dollars each. Shanley
one of the trustees says, “I would not have
held stock at any time in this Company for
a week, if I had owned any at any time.
If I could have got $10,000 for 80 shares I
would have taken it and have been glad to
get it.” He is speaking of $10,000 American
currency equal to $9,000 Canadian currency.
That is all the evidence bearing on the point,

There is then no difference in point of
money whether the plaintiff receives compen-

e

sation by way of sharing directly in the
$9,000 as the price of shares sold for the part-
nership, or by way of damages at the rate of
$112.5 per share for those shares which by the
terms of his contract he ought to have re
ceived, but has not received. If he were to
receive more shares, and to be compensated
for fewer, there would be g difference. But
the difference would not be in hig favour, be-
cause, even if the shares are worth anything
at all, it is not suggested that they are worth
anything like $112. 5. The appellant has ob-
Jected to the decree, not on the ground that
it gives him too few shares in specie, but on
other groundg which have all failed, The
only alteration which their Lordships think
might possibly be made in the decree is one
80 slight that it would amount to an affirm-
ance of the decres, with a small variation
adverse to the appellant’s interest. Ag be-
tween a decree soframed, and such a possible
alteration, their Lordships do not feel called
on to decide. Tt is better to dismiss the
appeal.

Their Lordships will humbly advise Her
Majesty in accordance with the foregoing
opinion. The appellant must pay the costs
of the appeal.
Ppe Appeal dismissed.
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APPOINTMENTS.

The Hon. Edmund James Flynn, LLD,
Advocate, Commissioner of Railways, has
been appointed to the office of Solicitor-
General of the Province of Quebec.

GENERAL NOTES.

The Albany Law Journal laments “ the growing and
reckless license of the press” « Nothing (it say®)
is safe or sacred. Knowledge is unnecessary ; reason
is superfluous; truth is immaterial ; sensation is all
that is required.” .




