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DIVISION COURTS.
OFFICERS AND SUITORS.

Crerks—( Correspondence).

To the Editors of the U. C. Law Journal,
Hawkesville, 26th August, 1857.

. Gexruewes,—I perceive that the Journal is to be published
in Toronto, and that it is to make its appearance more regu-
Iarly. It will not matter much to your readors where it is to
bo published ; but that it is to appear more regularly is very
mmportant.

Among nll the good things you are to do, I have to intreat
you to recommend and advocate some plan hy which a Sche-

I have purchased ono of Wilder's Safes at a cost of nearly
£50, in which I can keep the books and most important pa-
pers, but there is not room for all the papers. Now I am out
of pocket that large sum, and for all the books and stutionery.,
The public receivo the benelit; I receive fees, it is true—the
fees in the tariff, which are meagre enough for the Inbour per-
formed ; but thero are a great many things Clerks have to do
for which no fees are allowed. Should any dispute this, I will
furnish the fiqures and itewms for their information.

The simple fact of the matter is, that just #o long as Clerks are
compelled to furnish books, stationery, office roum, fuel, &e.,
so long are they suffering an injustice, for Division Courts are
now fixtures, lad this remuneration to Clerks been withheld
only in the beginning, while the institution wasonly an expe-
riment, and yielded 8o soon as the utility of the Courts was

dule exhibiting a tariff of fees for Clerks and Bailiffs can bo‘ known and appreciated, there would not have been much cause
framed so plain that all Judges, Clerks, and Bailiffs cun have' of complaint. But they are now a permanent institution of
but one opinion respecting it. There are two items in the|the country; and it would be about as safe for Government or
tariffs which are causing much jarring and controversy. In!Parliament to attempt to gag the Press as to dispenso with

cases of foreign service, ** for entering Bailiff’s return to sum-
mons to Defendant, 3d,” is taken by some Clerks and Judges
to mean that the original Clerk is entitled to this fec; others
that the foreign Clerk must have it; and another class con-
tend that each Clerk has a right to chargeit. I belong to the
latter class ; both the foreign and ori gimﬁ Clerk have to receive
these returns, and must enter them in a book, Then if they
must perform the sercice, they are clearly entitled to the fee.
In the Schedule of Bailif’s fees, “drawing and attending to
swear to every affidavit of service of summons when served out
of the Division, 1s.”” In some counties the bailiffis are not
allowed to make this charge at all; in this county the Baikiff
- is allowed this item on every summons sent from another
county or Division for service in this Divisivn, and for every
servico he makes beyond the bouuds of the Division. This
unfortunate state of things gives rise to frequent disputes, and
elaborate correspondence between the Clerks, Still they can-
not settle the question.

The foregoing was written at the time the June No. of the
Law Journal was received, and thrown by from pressure of
other business, The July No. afterwards came to hand, from
which it appears you have not received any communications
on the subject of ¢ Protection of Court Books and Court Pa-
pers.” My impression was, after reading that article, and
considering the immense importance of the question, that
almost every Clerk in the land would apply himself to the sub-
ject of a strong letter in support of your views. Thatkeptme
from touching it. It is surprising none have taken it up, but
possibly each one thought as I did, *‘all the rest will do it.”
The personal interest of the Clerks, the first consideration with
most men, is or should be quite sufficient to enlist every Clerk
in the cause; but the importance to the community of having
those books and papers safely kept is of such vast magnitude
as cannot be properly ¢gtimated.  You have stated the subject
correctly. I can add nothing to the force of your remarks,
but will mention that for the six months from st January to
30th June, 1857, the amount of claims entered for suit in this
Court is about £1000 ; that about £2000 has passed through
my hands from defendaut to plaintiff’; that about £1000 re-
mains in the shape of unsatisfied judgments; and the differ-
ence of about £1000 is made up of sums which plaintiffs have
abandoned, failed to establish, withdraw, &c. 1 have not

une thoroughly into the matter, not having the time to spare

0T 80 extensive a labour, but from a rough estimate I feel con-
fident tlie above figures are near the mark., Whenit is consi-
dered that this is an inland county ; that this division is com-
{;osed of unly one township, and that the newest, thinnest popu-

ated, and most remote of any township in the county, some
idea may he formed of the enormous sums of money passing
through the hands of Clerks, and of the vast importance of the
})usiquss transacted by them in the older and more populous

gealities.

! Division Courts. Then why continue the anomaly and injus-
tice? M. P E.

M. P. E. must not expect what the wisdom of man

has not yet attained. It is impossible to produce a
document * so plain that all concerned can have but
lone opinion respeeting it.” Thereis, however, a body
in existence having power to pronounce authorita-
tively on all questionsaffecting the Courts—the Com-
mittee of County Judges. And we have no doubt
that should it be made to appear that the points on
which doubts have arisen, or upon which there have
been conflicting decisions are numerous, the Judges
would assemble to determine them by rule. At page
220, Vol. 2 of this Journal are some notes upon the
points specified.

Qur correspondent’s statistics and remarks give
very full support to the observations made by us in a
previous number. We hope to see other Clerks fol-
lowing his example.—ZEds. L. J.

BAXILIFFS.

We have heard nothing lately concerning a move-
ment by Bailiffs towards securing a better remu-
neration for their services. Nothing like an carly
commencement. Parliament will probably meet in
February next, and petitions should be prepared from
the various localities, and be in the hands of members,
so as to be presented in the early part of the Session.

But let not officers flatter themselves with the belief
that it will be only necessary to lay their case before
the Legislature to obtain relief. Petitions are of very
little value unless properly backed up. They will be
quietly laid on the table unless the matter set forth
be fully explained, aud the relief prayed for urged
with vigor. The just claims of Bailiffs must be advo-
cated. Now no advocate can accomplish much unless
he be properly instructed, and the more strongly he
is impressed with the justice of the case the more
effective will be his advocacy.

‘What we advise is this—Let one or more of the
best informed Bailiffis in each County be selected to
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wait upo.. the member or members representing the
locality, Let this committee ascertain where it will
suit their member’s convenience to receive them, and
give an hour or two to the acquirement of u know-
Tedge of their position ard claims. At the appointed
time the Committee should be propared with a memo-
randum, to bo left with the member, explaining every-
thing in full ; but they should not content themselves
with this; the whole matter shouid be fully opened to
their representative, any additional information he
might ask given, and any objections that might occur
to him answered, so as to convince him of the justice
of the Bailiff’s claims and the reasonableness of the
alterations in the law asked for, and thus to securchis
hearty assistance in the House. °

I'he Committee should, before leaving, take care to
learn his impressions and intentions respecting their
petition, and the same should be reportedtoa Central
Committee. By taking a course such as this, the
cffort could not fail to be effective.

We have now told Bailiffs, and in good time how
to look after their own interests, and how they may
best recomplish the legitimate improvements which
they seek in their condition.  If they act with prompt-
ness and decision success awaits them, If they choose
to confine themselves to mere grumbling or to desul-
tory action, they will be left as they are to the end
of the chapter.

SUITORS.
[coNTINUED FROM PAGE 160.]

Punishment of Fraudulent Debtors— The Judgment Sum-
mons clause in the Division Courts Act.

The grounds on which a debtor may be committed,
as menrtioned in the last number, must bhe shown to
exist by legal testimony. The proceeding, it will be
borne in mind, is one affecting the personal liberty of
the debtor. A proceeding to punish—and therefore
the Judge will alwaysrequire reasonable strictness in
proof. Where proof can be obtained of facts war-
ranting a commitment, it should be prepared before
the hearing, that is, the witnesses necessary to make
out the facts should be summoned in the usual way.
The plaintiff can in" such cases obtain subpeenas for
his witnesses just as he might on an ordinary trial.
Let it be particularly noticed in getting up proofs that

.any written document--such as a bill of sale, assign-
ment, or the like, the contents of which it is necessary
to prove, cannot be given in evidence as a conversation
between purties or a contre:t committed to writing
might. Tae original musc be produced, and proved,
as a general rule, by the subscribing witness. Parties
in whose possession such instruments are, can be sub-
peenaed to produce them, or if they have been lust,
or destroyed, or cannot be obtained, a copy of them,
where possible, should be given in evidence. If thoy
are in possession of the debtor, he should be notified

to produce them; if he do not do so after notice,
sccondary evidence may be given of their contents.

In cases under the 2nd head, as mentioned in tho
previcus number, very nice and difficult questions fre-
quently avise, and we would strongly recommend
parties to obtain professional advice as to what will
be necessary to piove in the case, and also the servic.s
of a professional man to conduct the inquiry before
the Court.

After & party has been once committed for a fraud,
&c., he cannot be again committed on the same ground,
though he may, in case of fresh fraud or fraudulent
omission to pay, be committed a second time.

No imprisonment, however, operates as a satisfac-
tion of the debt or judgment, or deprives the plaintiff
of the right to take out exccution in the same manner
as if the imprisonment had not taken place.

In conclusion, we would suggest the propricty of
registering every judgment over £10, where the debtor
is supposed to have any claim torenl estate. It costs
very little, and it will be an additional security to the
credito=. An exccution against lands may be obtained
where the judgment is beyond £10; but as these acts
must be done through an attorney, we need not
further notice them.

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal —By V—-.)

[coxTiNUED FROM PAQE,100.]

Executions from other Courts.

. A provision in the Common Law Procedure Act,
1857, sec. 24, may be herenoticed. It places execu-
tions from the Courts of Queen’s Bench, Common
Pleas, County Courts, and Division Courts on a com-
mon footing. One is not to have precedence over the
other; but priority of time, when the execution is de-
livered to the officer to be executed, is in all cases to
determine the right to the goods seized. The subject
as being one of pressing importance, was examined in
the August and September n¥mbers of the Law
Journal, and the matter sct down may be considered
as engrafted on this treatise. .

Claims to Goods seized.

It has so far been presumed that the goods seized
under execution are the undisputed property of the
defendant or execution debtor, and that no opposition
has been made to seizure by the Bailiff. But this is
not always so. The officer making a seizure is fre-
quently met with claims by third parties to the whole
or some portion of the property seized. Sometimes
two or more persons appear laying claim to different
portions of the property seized: or the landlord of
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been seized puts in a claim for back rent alleged to
be due to him,

Such claims, until the law of Interpleader was in-
troduced into Division Courts, often placed Bailiffs in
a most awkward position. Claims of this kind,

rounded on fraud, were and are common enough, but
ona fide claims have been and may every day be made
involving fair questions as to right of property. The
dilemma of both Bailiff and judgment creditor under
the old law was this—When a claim was made, the
bailiff naturally enough required an indemnity before

proceeding to a sale; he had no sufficient menns of

finding out the character of a claim made; if the
plaintiff refused an indemnity, he still had his remedy
against the officer refusing to act, if it could be estab-
lished that the goods seized were in fact the property
of the defendant ; but this might not be casily done.
If the plaintiff gave an indemnity, he was exposed to
the expensive process of a suit in the Superior Courts
to determine the question; while the bailiff to whom
an indemnity was refused was open to an action by
one person for “not selling,” and was threatened or
in danger of another action by another person “if he
did sell';” and there was no middle course for the
Bailiff—he was compelled to take one risk or the
other.*

Under the seventh section of the Division Courts
Amendment Act (which superseded a similar provi-
sion in the Act of 1851), should a claim be made to
goods, property, or security taken in execcution or
attached by third parties, those really intercsted in
the matter, namely, the judgment creditor and the
claimant, may be brought into Court by the Bailiff,
in order that the question may be tried between ther,
and when the case is determined the Bailiff of course
knows the course proper for him to pursue.

It is now proposed to consider claims by third par-
ties to goods seized—claims of. landlord to rent in
arrear—and the practice or proceedings by way of
Interpleader under the statute to determine such

claims.
(To be continned.)

* Judge Gowan, writing in 1851, meations a case in point. The
bailiff of & Division Courtacting underan execution, seized L1 elieve,
a cow and calf as the property of the defendant in the exection,
A relative of the defendaut laid claim to the property seized; the
bailiff declined proceeding uunless indemnified. The plaintiff,
thinking the claim unfounded from certain suspicious circum-
stances ia the matter, guve & bond of indemnity to the bailiff, who
then sold under the execution. An action was then brought by
the oclaimant against the bailiff to recover damages for the seizure;
it was defended. Whea the record was carried down for trial, the
parties and their witnesses were obliged {o come to the county
town—a considerable distance. A verdict was given in favour of
the claimaat for £0. §s.; and no doubt the original plaintiff had
to pay the damages and costs. That suit must have caused the
parties a loss and outlay of upwards of £40. A similar claim
could now be tried and adjudicated upon in the township where
the parties reside, at the cost of 40s.

GENERAL AND MUNICIPAL LAW.

QUEEN'S BENCH.
(Reportal by C. RomxsoN, s, Jrrister<it-Law,
(ilary Teem, 20th Vie)

Davy axp Russern v, Caxgnros.

Death of Plaiatitl while rule wisi peroling=Fractice—C. L. I Ay scc. 28— Relro-

sprectice etfect of.

A telal fn cjectinent was hiad in 1854, and a vendlet ound for theplalotif. Tathe
followlng term a rule e was obtalned for 3 new tria), which, owing to thie loss
of some vxhibita, was not arcucd until 1850, and was then discharged; in the
weantime the plalntifl died, leaviug a will by wlhich ho dovised the land to cer-
tala persons i teust,

The coust, on application, allawed Judzment to be enterad nune pr tune, and a
suzzentinn 10 b entered of the death, leaving it to bw afterwards deterinined
whether tho C. L. 1% A, sec. 243, would spply retrospectively.

Lsecrunst, brought on the 14th of September, 1833, for part of
the west half of lut No. 1, in the sixth concession of Madoc (nbout
ten acres.)

This cause was tried in 1854, and a verdic. rendered for the
plaintiff, Colin Russell,

In Easter term, 1864, a rule nisi was granted for a new triai,
or to restrain plaintiff from taking possession of any but a certain
specified portion of the premises, which rule nis: was enlarged Trom
time to time atthe request of Russell’s counsed, and way dischurged
in Trinity term, 1856—(8ce 14 U, C. R., 483.)

In Febuary, 1853, Russell died, and dcfoudant had continued
still in posession.

In Sepetember, 1836, a judge’s summons was taken out and
served on defendaut, to shew causo why the legal representatives
of Colin Russell should not be allowed to enter a suggestion of his
death after verdict, having first made a will 2uly executed, where-
by ho devi:ed all his real cstate to his wife, and two others, as
trustees; and why upon such suggestion the devisees in trust
should not have execution, &e.

This summons was enlarged till Michaclmas term, that the ap-
plication might be made to the court.

Crooks, in that term obtained a rule to shew cause why the de-
visces should nut be at liberty to enter a suggestion on the roll of
the death of Russell after verdict, and of the devisc to them in
trust; and why, on such suggestion being cntered, the devisces
should not be entitled to have execution upon the verdict, by de-
livery of possession to them: or why judgment should not be
entered as of Easter term, 18 Vic., on the ground that the death
of Colin Russell occurred during the peudency af the rule nisi
against the verdict, and before judgment was given thereon.

Richards, shewed cause, and cited Vaughan v. Wilson, 4 Bing.
N. C. 116; Freeman v. Tranah, 12 C. B. 406 ; Lawrence v. Hodg-
son, 1 Y. & J. 868; Doec dem. Taylor v. Crisp, 7 Dowl. 684; Fish-
mongers’ Company v. Robertson, 3 C. B. 970,

Ronixson, C. J.—I doubt whether we could properly make the
order desired as to entering a suggestion. If tho 246th clause of
the Ccamon Law Procedure Act could be applied in an action of
ejectment commenced before that act was passed, which it is not ne-
cessary now to determine, I think it clearly could not be applied
where as in this case, the plaintiff died before the passing of the
act.

The suit, it is contended on the other side, bad abated, the long
delay (much more than two terms,) after the verdict, not being
from any delay of the court in determining upon the application
but from the delay af the parties in urging it; and whether it was
an intentional delay of theirs, or occasioned by any accident which
the court could not be respousible for, would malk.e no difference,
as the defendant contends, but that the action must be looked upon
a8 abated for that judgment could not be entered in the name of
the deceased plaintiff, as it might have been under the statute of
17 Car. 1L, ch. 8, if within two terms, or void after two terms, if
the delay had been clearly the act of the court.

The circumstances which occasioned the delay in bringing on
the rule nisi for argument, are stated in the report of the case.

When it was last before us (14 U. C. R., 483,) I entertained then
s strong opinion that we could not properly allow judgment to be
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entored nune pro tune umler the cireumstunces. My brothers in-
clined to the contrary opiniunj sl as the cuse of deluy was
rather an aceident thun laches, and there are sume modern eases
which shew a di<position in the courts to extend the jndulgence,
in th ir discretion, to cases where it ¢nnnot he <aid that the delay
arose from the et of the court (@), T do not vppose the allowing
judgment to be cutered ny of the term after the trial.  This, how-
eser, will only give to the personal repreventatives of Russcell the
neans of recovering the costs of tho action.  The most important
object is to obtain posvession. 1 is no longer possible to give pos.
session o the plaintitf Mr. Russell, in whose fuvour the verdict
wis,

It this caye coulld he treated as coming under the Cammmon Law
Procedure Act, sec. 248, we should have to ¢t usider whether the
words, ¢ egal representative of such claimaut,” ay they stand in
that clause, mean the vepreseutative of the title, or the huir or ex-
ecutor of the deceased plaintiff, nccording as he died seised of &
freehold or o term.  Consideving the nature of the proceeding di-
rected by the statute, nud that it affords fair opportunity to the
defenduut to put the party who s dixpossesving him to the proof
of his titlo, I think the legislature probably intended thata person
claiming from the deceased pliintiff as devisee, should be allowed
to sue out a writ of revivor; and if sv, that leaves no other diffi-
culty than that which [ have stnted, that this proceeding given by
the act cun hardly be extended to n case where nat only the action
was brought, but'the plaintiff's denth nlso occurred before the act
was passed,

I doubt whether we can properly carry it back, but as I under-
stand my brothers do not feel any difficulty on that point the rule
can go, and the question can be brought up formally, it it shall be
coutended on the other side that the Comnion Luw Procedure Act
cannot be applied to this case.

Burys, J.—1 think the rule should be made nbsolute, that the
judgment may be entered nunc pro tunc in favour of Colin Russell,
for whom the ver'ict was found. The court granted a rulc nisi on
the application of the defendant, in the terin after the verdict was
rende, ed, which rule could not be brought on to be argued by rea-
son of the exhibits filed at the trial having been mishid, and the
rule was enlarged from time to time. Now although it may be ar-
gued that it was not the act of the court that the cxhibits were
mislaid, and could not be found, yet it was certainly the act of the
court in granting the rule nisi, which prevented the plaintiff from
entering up judgment upon the vemtict; and if thet rule had not
been granted, the plaintif could has. utered up the judgment,
whether the exhibite had been forthcoming or not. The want of
the exhibits both parties have felt impeded their pressing an argu-
ment upon the court, and if they had argued the case without them
the court would have felt it impossible to give any satisfactory de-
cision. The cascs are all collected in Evans v. Rees (12 A. & E.
167.) Six years later Mr. Justice Wightman, in Miles v. Bough,
(8 D. & L. 105, 10 Jur. 890) cogsidered the point again, There,
as in this case, there was an argumentupon the death of the plain-
tiff. It was a case involving questions of law aud fact. After the
trial of the iusues in fact, the defendant moved for a new trial, and
obtained a rule nisi, which upon argument was disharged, and then
the plaintiff set down the issues in law to be argued, which did
not come on to be argued till a year afterwards, before which time
the plaintift died. Mr Justice Wightman said, ** It was contend-
ed for the defendant, that the only cases in which judgment could
be entered nunc pro tunc, were those in which nothing remained
to be done at the time of the death of the parties, but to pronounce
Jjudgment ; and the case having been heard, the court, instead of
giving judgmeut immediately, ook time to consider, and the death
intervened before the judgment was pronounced. Upon examina-
tion, however, of the cases which are reported on this point, itap-
pears to me that the practice is of far more liberal extent; andin
such cases as the present the court has allowed judgment to be
entered nupe pro func, unless the delay was occasioned by the la-
ches of the plaintiff, or some prejudice arose to the other party, to
which he would not otherwise be subject.”

Buppose then the judgment to be enterod nunc pro tune, the
next question is whether, the judgment huving been entered, and

{a), 8s0 Evansv, Rees,12A. & E,, 167; Milesv. Bough, 3 D. & L., 105
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the death of the plnintiff having happened before the passing of
tle Common Law Procedure Act, the parties cluiming through the
plaintif¥ nre entitled to the benelits of the 248th section, to enter
A suggestion upon which to hove the benefit of the judgment, with-
out being driven to n new action, 1 do not thiuk that the repre-
sentatives of the decensed plaintiff would bedriven tv a new action,
even if the Common Law Procedure Act had 1ot passed, for it np-
pears to mo their course would be to sue out n acire Jucius quare
haberent poesessionem aon as respects the land, joining the person-
al representative in the writ as plaintiff, in order to have execu-
tion for the costs. Sce Foster on Scire Fucias, 189, quoting
Bac. Abr. ¢ Seire Fucius,” €. 6.5 Roll. Abr. 889, where it is snid
that in a real action the ! eir shall huve the scrre fucis, and inw
mixed action, if the lauds to be recovered bo fee simple, the hcir
and executor #hall join in the seire fucivs, and the heir shall have
the exceution as to the lunds, and the esccutor execution asto the
damages. 1 understand the meaning and effect of the Common
Law Procedure Act to be, that the writ of revivor and suggestion,
the truth of which mny be tried, are substituted for the scire fucius
It nppears to mo the 248th section affected the state of the case a8
it then would huve stood, if judgment had been entered and no de-
livery of possession thercupon had taken place. I sce nothing to
prevent thie claimants having the benefit of entering a suggestion,
and it the defendant denies the truth of it, then of courre there
must be a trial thereupon, 1t would be absurd to compel them to
go over the snme ground again in establishing their title, upou
which the court has given judgment in favour of the persou from
whom they claim.

McLgay, J, concurred.
Rule absolute.

{Easter Term, 20 Vic)
Guissiawe v. Tue Graxp TRUNK Ratnway Co. oF CaNaDA.
11 & 15 Vie,, ch. B, sec. 11, sub-sec. 16— Arbitration— Notice
of desistment.

Under the 14th & 15 Vic. ch. 01, sec. 11 sub-see. 16, a notice for lands may Le de-
sired from, and new nntice given for the same lands, even after the arbitra-
tors named in the first nnties have met. and Ave engaged in the arbitration ; and
an award made by them after such notice of desistnient is soid.

Quere. whether the arbitration under the sccond notice can also be desisted from,
or whether the power extends only to the arbitrators first appointed.

Per Mclean, 3. —The award made by the first arbitrators was also bad in this
case, for under sub-sec. 15, a0 award cannot be made by two arbitraters, when
the third refuses to act.

This was & special case, stated in effect:—

This is an action brought by the plaintiff against the defend-
ants for the recovery of £3,116 6s. 9d., which sum was awarded
to the plaintiff upon referenee pursuant to the Railway Clauses
Consolidation Act, in manner and form as set forth in the decla-
ration and plea in this cause (which was referred to as part of the
statement of this cause), and by the consent of the parties and
by the order of the Honourable Sir John Beverley Robison, Bar-
onet, Chief Justice of our Court of Queen’s Beuch, dated the 29th
of May, 1857, according to the Common Law Procedure Act, 1856
the following case has been stated for the opinion of the court,
without any pleadings. . . .

The plaintiff was scized in fec of certain lands in the township
of Hamilton, in the county of Northumberland, being part of
lots Nos. 8, 4 and §, in concession B; and the defendar.s laid out
their railway over and across the same, and occupied a portion
of the same,containing seven acres and twenty-pine hundredths
of an acre of meadow land, and served the usual notice requiring
the same for the purposes of their railway, said nouice baving
been so served on the 14th day of March, 18386,

And they, the defendants, immediately thereafter took possess-
ion of the land mentioned therein, and enclosed and fenced the
same, and made their railway theroon, long before the said award
was made, aud long before the service of the said notice by. them,
the defendants, of their intention to desist from their said first
notice ; and the defendants have continued ever since to possess
and use the said 1and for their said railway. .

That the notice 50 served on the 14th day of March was in the
words and figures following, that is to say;

« Notice.—~To Thomas Grimshawe, of the township of Hamilton,
in the county of Northumberland, Esquire. Take notice, that
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tho Grand Trunk Railway Company of Canada require, for thel
purpose of their railway, that portivn of lots numbery three, four
and fivk in concession B, in the township of Hawilton afuresaid,
in which you claim to be seized of an estate in fve simple, com-
prised within the description following, thatis to fay, seven
neres and twenty-nine huadredths of an acre, and heing, composed
of parts of lots three, four and five in concession 13 of the township
of Hamilton aforesaid, the samehiaving been selected by the nfore-
sail company for the site of the Grand Trunk Railway of Canada
and which has been stuked off by the said company wcconling to
the plan of the said railway: and take nudce further, that the
company sre willing to pay, in nccordance with the provisions of
the ** Railway Clauses Consolidation Act,” the sum of £433 153,
us compensation for the fee simploof the said piece of 1and herein-
bofore described, and damages sustained in consequence of the
said Railwny ; und that unless such sum shall be accepted by you |
us such compensntion nforesnid, and uanless, upon your signifying
your acceptance thereof to the said company, you shall procure
all propur and necessary parties to join in conveying the said picco |
of lnnd unto tho said Graund Trunk Railway Company of Canadn, |
proceedings will be taken by the said company, inaccordance with ‘
the provivions of the snil *¢Ruilway Clauses Consolidation Act,”’
for the purpose of obtaining & title to the said picce of landl ; and
ttke notice further, that in the cvent of the sum above mentioned
not being accepted as sull compensation for the fee simple of the
said piece of lund, Thomag Eyre, of the town of Cobourg, Esquire,
will bo appointed as the arbiteator of the said Grand Truvk Rail-
way Company of Canada, and as such to act in pursuance of the
provisions of the said ** Railway Clauses Consolidation Act.”

Dated this 13th day ot Mareh, A.D., 1836,

'Pooxmas Gart, Solicitor,
G. T. R., of Canada.

And on the said notice was endorsed a certificate by John K.
Roche, & sworn surveyor for Upper Canada, in the words and
figures following, that is to say: .

-¢1, John Roche, of the towa of Port Hope, being a sworn sur-
veyor of that part of the province of Canads, formerly constitut-
ing the province of Upper Canada, do bereby certify and declare,
that the picce of land in the anvexed notice described, is shewn on
the map or plan of the Grand Trunk Railway, deposited in the
oflice of the clerk of the peace of the county of Northumberland,
in which county the said piece of land is situate, and that the
said picce of land is required for the railway of the said company:
and I do hereby farther certify and declave, that I know the said
picce of .. d in the said annexed notice described, and that the
sum of £433 15s. in the said annexed noticeoffered by and on be-
balf of the said Grand Trunk Railway Company of Canada, is, in
my opinion, a fair compensation for tho said piece of land, and
for all damages sustained by the construction of the said railway.
In testimony whereof [ do hereby give this my certificate, in pur-
suance of the provisions of the «Railway Clauses Consolidation

”

Dated this 13th day of March, A.D., 1856.
(Signature) Joux K. Rocue.

And the plaintiff, within ten days after the service of the afure-
said notice on him, caused & notice to be served onthe defendants,
of which the following is a copy, thatis to say:

<t To the Grand Trunk Railway Company of Canada.—I, Thomas
Grimshawe, of the township of Hamiltoy, in the County of North-
umperland, Esquire, hereby give you notice that I refuse to ac-
cept the suin of moncy mentioned as compensation in the notice
served on me under date of the thirteenth day of March instant;
and further, that I have eppointed Join Montgomery Campbell,
of the township of Haldimand, and in szid couuty, Esquire, as
my arbitrator.

4 Tos. GRIMSIAWE,

¢ Dated this 20th day of March, 1856.”

Aud after service of the Iast mentioned notice, the arbitrators
so appointed by the plaintiff and the defendants duly appointed
John Shuter Snith, Esquire, as thivd .arbitrator, of which the
plaintiff and the defendants had notice; and the said three arbi-
trators had a sitting oun the 24th day of June, 1856, pursuant to
appointment, of which due notice was given the plaintiff and to

aud took the aaths prescribed by the snid statute to perfurm the
dutivs of their otlice, and then adjourned their sitting, at the re-
quest of the ¥aid Thomas Eyre, till the Jvd day of July following,
at a certat hour and place, of which the plaintiit’ und the detend-
ants had due notice:

Thint on the snid 3rd day of July, before the nceting of sadd ar-
bitrators, a notice of which the fullowing is a copy, was, by di-
rection of the Grand Trunk Railway Company of Cnnndcb served
personally on the plaintiff: N

s'Take notice, that the Grand T.ounk Railway Cowmpany of
Canada do not desire to proceed any further under the notice
served upon you of the dth day of March lnst past, and that the
sume ix, in pursuance of the 16th sub-section of the eleveuth clauso
of the * Rmiway Consolidation Act,” hereby desisted from: any
dnmage or costs sustained or incurred by you in consequence of the
said notice and desistment will be promptly paid by the company,”

That on the gid 3rd day of July, at the suid time that the above
notico was served, sud before the meeting of the arbitrators, a
uew notino was given by the company, under the provisions of
the said 16th sub-section, tor the same lands as those mentioned
in the first notice, but with an alteration in the amount, the
compuny thereby offering £450 in placo of £433 153, and aaming
the said Thomas Eyre as arbiteator for the company in cnse the
sum therein mentioned wasrefused, which anid notice was accom-
panied by the certificate of & sworn surveyor of Upper Canada,
disinterested in n mntter, and not being the arbitrator named in
the notice, that the land named in tho notice is shewn on the map
or plan of the Grand Trunk Railway, deposited in the oflice of the
cterk of the peace of the county of Northumberland, in which the
land is situated ; that he, the saild surveyor, knew the said land,
and that the sum so offered was in hiy opinion n fair compensation
for the land, and for all damages «ustained by the counstruction of
the said railway.

‘That after said new notice hnd'been given, the said arbitrators,
John Shuter Smith and Johu Montgomery Campbell, knowing that
the #aid new notico had been given, and that defendants had given
notico as aforesaid of their having desisted from said first notice,
having met at the place and hour appointed, the said other arbi-
trator, Thomas Eyre, then stated his intention of not being present
Sho having been informed by the defendants of their laving

esisted from said first notice) the said two arbitrators, John
Shuter Smith and Johu Montgomery Campbell, then present at
the request of the plaintiff proceeded v take evidenee on the part
of the plaintiff, and at the said meeting adjourned the said mecting
until the ninth day of July then next, at a time and place of which
the said Thomas Eyre had due notice, on which said ninth day of
July the said Smith and Campbell (the said Thomas Eyre not being
present), at the time and place so appointed made an award
of which the defendarts had immediate notice, neither tho ssid
defendants nor any one on their behalt attending before the said
arbitrators on either of the two last mentioned occasions.

‘Phat on the 16th day of August, 1856, the said Thomas Grims-
hawe not having appointed any arbitrator to net on his behalf,
pursuant to the snid new notice, an order, of which the following
18 & copy, was made by George M. Boswell, then being Judge of
the county court of the United Counties of Northumberland and
Durham:

s« Inthe matter of the arbitration betreeen the Grand Trunlk: Ratliwey
Company of Canada, and Thomas GQrimshaice.

«Upon reading the notice and certificnte served upon the said
Thomus Grimshawe, on the 3rd day of July last past, and tho
affidavits and papers attached thereto, this day filed, and iteppear-
ing to my satisfaction that the said Thomas Grimshawe bas not,
within the time nppointed by statute for that purpose, notified to
the said company his acceptance of the sum offered by them in
the said notice so served upon him, [ do hereby, in pursuance of
the Railway Clauses Consolidation Act, and upon application of
the said company by their couunsel, appoint J. Stoughton Dennis,
of tho city of Toronto, a sworn surveyar for Upper Canads, to be
sole arbitrator for determiaing the compensation to be paid for
the land and damages referred to in the said notice; and 1do
hereby fix and appoint Monday, the 15th day of September iu-
stant, as the day on or before which the award of such solo arbi-

the defeadauts; and they the said arbitrators were duly sworn,

trator shall be made in the premises.”
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Thnt the said order was mnde by the said Judge at the request:  We need wot go further, nul consider what proceedings shonlil
of the defendunts and that the sale mbitiator thereby appointed ' take place under the new nutice, hecanse the whale question now
procecded therewder to make, and did muke an wward, which ” before us is whether the awnnd mnde under the first notice can be
award iv ngrend to e considered for tha purpose of thiv uction v entorced, notwithstanding s new notice wan given betore the award
valid awuid, if the detendunts hd power to desist fram the first * wae made.

notico aforesuid, nnd the reterence therennder.  (But the plaintitf) — Ou the plaintiff's <ide it lus been contended that it can nover
expressely reserves his right to uhject to the said lastamentioned | have been meunt that unider this provisoa the authority of the
award, if the Judgment of the court shull be ngainst bhian m this arbitiutors who were procecting snder 1t should be in etfect
case.tt # , revoked, which is what tho defendunts contend for, beenuse then,

That the euid julge's order was mndo stter 1 protest by the,
pluintit, he huving uttemded before the said juwlge at the time of
mnking such onder, and baving forinily protested against the
saune, ated liaving given notice to the suid Judge, and also to the
detendunts, of the said first-mentioned award, sul the atoresnid
provedings prior thereto.

The questions for the opinion of the court e

First, Whether under the acty stated in the furcguing ense the
award mude by the said Smith and Camphell as s valid and good
awurd, and inding on defendanty. i

Secondly. Whether under the fucts, ns liercinbetore stated, the,
defendants had power to desist (in mnnner atoresnid) from pro-.
coeding under the fir:t notice, #0 as to put an ¢rd to the arbitea-,
tion thereunder.

If the court shall be of opinion that the defendants had power
to desist from proceeding under the first notice, o rx to put an)
end to tho said arbiteation, or that the award in the decluration
mentioued is nota valid award, then judgment of nolle prosequs,
with casts of defence, shall be entered for the defendants, )

s« If the court shall be of opinion that under the facts stated the
awand in the declaration mentioned is a vahid award, and binding
on the defendnnts, then judgment ahall be entered for the plaintiff
for £3.218 a9, 9d., and interest on the sum of £3,116 54. 9d. from
the said ninth day of July until julgment, and cost« of suit, upon
payment whercof the defendants shail be entitled to n good and
suflicient deed in fee simple from the plaintiff for the 1and mention-
ed and described in said first notice, |

D. B. Read, for the plaintiff, cited Weblb v. Manchester, &c.,
R. W.Co.1R. W. ('as. 599: Schwinge v. London and Blackwall!
R. Co., 1. Jur. N. 8. 368; Meynell v. Surtees, 1b, 742; Evans v,
Lancashire and Yorkshire R, W. Co., 17 Jur. 880; 7 R. W. Cas. |
126,

Galt for defendaunts,

The statutes referred to are noticed in the judgment. :

Rog1xsoys, C. J.—The 11th clause of the Railway Clauses Con-'

solidation Act, 14 & 15 Vic.. ch. 61, provides, in & manner sub-,
stautially the same as the English Railway Clauses Consolidation !
Act, for ennbling companies to occupy ami acquire such land as.
they may find necessary for the construction of their railway, and .
for giving compensation to the proprietors of the Jands taken. |

The provisions are much the same in both, which require the!
company to mark out and give notice of the land which they will,
vequire, and to tender the sum which they assume to be the reason-
able value of such land, naming at the snme time an arbitrator on
their part, to join with others to be chosen, for assessing the value
in case the sum tendered shall be rejected, and providing for the
arbitration which in such cases is to follow.

But our statute 14 & 15°* Vie,, ch. 51, sec. 11, sub-sec. 16, con-
tains the following enactment, which is not to be found in the Im-
perial Statute (8 & 9 Vic., ch. 20): ¢ Any such notice for lands,
as aforesaid, may be desssted from, and new notice given, with re-
gard to tke same or other lands, to the same or any other party;
hut in such case the liability to the party first notified, for all
damages or cosis by bim incurred in consequence of such first
notice and desistmeut, shall subsist.”

We have to determine in this case what is the proper constru-
tion and effect of that clause.

1st. Does it apply to so late a stage of the proceedings as had
been arrived at in this case; that ix, when the arbitrators had
been all appointed, and bad met, and were engaged in the duty
which they had undertaken, though they had not yet determined
upon the value ? |

2nd. If so, does it necessarily put an end to the authority to:
proceed further in the arbitration, so that an uward afterwards
1ude under that notice is void ?

it the company should be dissatisfied with the thind arbitentor
chosen, or should be alarmed by or dissatisfied with the disposition
shewn by the threo after they hnve met, they ean disable them by
Kiving u new notice s nnd that by persevering in that eourse, nmud
giving new notices tiil they sro aatisficd by what they hear nnd
seo thut such on award witl be made a< may suit their views, they
enn etfectunlly countrol the whole proceedings : nud they srgue that
no such privilege of interrupting the arbitration being given to
the proprictor of the land, it never can hwve been ineant to ho
applied as the defendants nre ewdeavouring to apply it, or the
parties woulid stand on a very unequanl footing.

There is much force in thix argament, though to push it to its
length ns 1 hiave stated, it avenmes whatis perhapsnot clear—that
if the Jdefendants by the new votice they have given have in ceffect
revoked the authority of thesenrbitrators, it must fullow that they
can go on giving new notices under the zame provision until they
have procured such arbitratoss as will suit them.

hat muy or may not follow. At present U do not consider that
it would. We are not now cailed upon to detemine that peint, but
only whether the proceedings of the arbitrators first appointed can
Le thus cut short.

Uy the Linperinl statute 8 & 9 Vie. ch 20, sec. 126, it is enacted
that after any appointment (of srbitrators under the act) sball
have been made, ncither party shall have power to revoke the same
without the consent of the other.

This shews pliinly enongh what the parliament which passed
that statute thought just to provide in such cnses,

Whoever framed our statute 14 & 15 Vie. ch. 51, must, it is
plain, lmve had these English clauses under his view. No one
who compares the two acts can doubt it; and 8o we must assume
bad the Parliament of Cannda which passed the act now in ques-
tion. And when we find that the Parliament of this Province not
only left out of their statute that express enactment of the English
uct whicli prevents revocation of the submission by either party,
but also inserted this 1Gth sub-section of the 11th clause, which
they found no precedent for in the other, a strong argument arises
from it that they did intend toallow the company to put an end to
the authority of tho arbitrators who should be chosen under the
first notice, at least, by giving a new notice,

I do not know whether a precedent was found for such a clause
in other enactmeunts for similar purposes either in England or
elsewhere.

It is contrary to the general principles of legislation, and the
decisions of courts in England, that o power should cxist of recal-
ing the first notice.

The question had been discussed in England both in reference
to the Railway Consolidation Clauses Act, 8 & 9 Victoria, ch. 20,

.and the general act which provides power to take lands for other

public works, 8 & 9 Vic. chi. 18, and other statutes of an earlier
date giving similar powers. 1 refer to the cases of Rex v. Hunger-
ford Market Company (4 B. & Al. 827), and Tower v. Lynn Rail-
way (4 R. W. Cas. 615) Regina v. Commissioners of Woods, &c.,
(19 L. 3.,) (Q. B.) 497.

It is very clear that we cannot deny that the notice given under
our general act can be recalled, for the language on that peint is

. perfectly explicit; and one can imnagine the considerations that

might suggest such a clause, and might make the Legislature

| think it proper to adopt it, and with the intention too that it

should Lave the effect which the defendaats in this case conteud
for.

But we have only to consider what is in fact its obvious jmport
and effect.

*The companv, after serving a notice of land required by them,
might for good reasons change their mind, either in regard to the
quantity which they had specified, or its preeise locality, and the
proprietor could hardly object to the reasonableness of the Legis-
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tatree ullowing them to do so befure tho arhitration had been pro-
ceeded in, ur ut any time betoro it was cloved ; but here, it miny
he urred, there has been no »uch chinnge of intention, tho ssme
luanl bieing specified in the recond notice as in the first.

Still that is no mrgument that we can accede to, for the 16th
subesectivn, whis wo nre considering, expressly nllows a new
notice be given < with regard to the aame or other lanidn.””  There
i< no doubt on that point,

Auvother ground on which it might seem just to allow the first
notice to bo recalled, nnl » new one given, would bo when the
company might, on more mature deliberation, desire to incresse
their otfer, which might perhiaps supersede the necessity of going on
with tho arbitration, and might snve them costy,

Here there is just a semblance, and that is all, of the defendants
having proceeded on that ground, for they do specify in theivnew
notice & value a few pounds higher than they had offered in their
first, We can have little doubt, however, that this slight differ-
ence does not account for the steps taken by them. They desired
no doubt, and have not disavowed it, to submit the matter to other
arbiteators, becaus> they were not content with thoso who bad
been chosen,

Cun they then, as & matter of right, and under a fair applica-
tion of the statute, attain that object 2 [ do not think that we
can decide otherwise. The pasition iu which the 16th sub-section
stauds in the }1th clause makes it cvident, T think, that it was
meant the discretion might be used after all the arbitrators had
been appointed, and they had entered upon their duties,

And [ can only look upnn the notice of desistance from tho first
notico ns a discontinuance of all further proceedings under it.
This T think is shewn by tle provision that the company shall be
linble to the other party for any costs incurred by him in conee-
quence of the first notice, And indeed, without that consideration
1 do not see wlhat we could hold to be the meaning of desisting
from the notice, which the company is in express terms allowedt to
do, il all might still go on under the notice desisted from as it
would have done otherwise,

lu the abence of any explanation in the statute to the contrary
T can only understand by the 16th sub-section that all future pro
ceedings under the notice desisted from are to cense, amd thut a
new arbitration is to be entered upon under the new notice.

Therfore in my opinion, nccording to the terms of the caso sub-
mitted to us, a nolle prosegui is to be entered, for according to the
view which I take ot the clause submitted to us, the act of the
arbitrators in going on and making an award after the notice had
begl‘m ‘“desisted from,” to use the phrascology of the statute, was a
void nct.

[ do not think that the legal question raised here is at all
affected by the fact of tho defendunts baving crected and con-
structed their road, aud being now in possession of the pluintifi's
tand.  That is not necessarily wrongful, because the statute
allows them to take possession in certuin cases before an award
mde, nnd when no agreement has hoen come to. If this is not
ona of those cases, it would only follow that the right to take and
keep posession is sabject to be questioned :—it could have no
infinence on the lezal construction of this clauce.

MclLeas, J.—The Railway Clauses Coasalidation Aect, section
11, establishes a mode by which a railway compauy may obtain
any lands necessary for the coastruction of their road, and the
manner of proceeding by arbitration, to ascrtain the value of such
lands, when there is a difference of opinion upon that subject. A
part of the plaintiff’s property being required by the defendants
for their railway track, they offered to the plaintiff £433 158 us
compensation for the land they desired to obtain, at the same time
accompanying their proposition with the certificate of a sworn
surveyor, in the form prescribed by the scventh sub-scction of the
section referred to. The plaintiff promptly rejected the amount
proposed, and named an arbitrator to act in his behalf, with one
previously appoiated by the defendants, to vettle the question of
valune. They appointed n third arbitrator, and all met, at a time
appointed, for the purpose of deciding upon the matter submitted
to them, on the 26th of June, 1856. At the request of the arbitrator
named by the defendants the neeting was adjourned from that
day till tiie 3rd of July following of which due notice was given
before the arbitrators met on the 3rd July, a notice was served
on the plaintiff, by direction of the defendante, under the
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15th  sub.scction of the saume clanxe, **that tho defendants
did not desire to proceed any further under the notice scived
upon the phintitf on the ith of March Inet past, nnd that
the sume was in pursunnee of that sub-section desisted  from,
and that any damages or costs sustsined or incurred by
the plaintiilt in  corsequence of such wotice, and of the
defewlnnts’ desistment (the term used in the act) wauld be prompt-
ly paid by detendants Mrer the v of such totice the arbi-
teator appointed by defendaats refused to attend, or to go ot with
the refercnce nuder the notico of the 14th ot Mureh.

On the 3rd of July the Defendunts gace to the plaintifl’ a new
notice, nmi oflered £ 151, the ouly varinuce betweenitand the tor-
mer notice being u slight svarvinnce in the amannt which they were
willing to pny s and they at the came tima notitied the plamntint to
nppoint an urbitrator ou his belinlf, to net with the some mbitentor
for the defendanty, it reference to the valuation of the Innd, in the
event of the Inst proposition not being neerptoed,

The plaintiff uot cousidering that the detendants could legally
abandon the first reference, and w0 require him to enter intn
another, did not again appoint an arbitrator, hut two of the arbi-
teators previously appointed proceeded to make an award in the
ubsence of tho third, and allowed by such award 1o the plaintiff
the sum of £3,116 Ha, %, as the value of his tund and dnmnges—
upon which award this nction is Wreught. The statement
of the case shews that the plaintiff not haviug appoted an arbi-
trator to act with the arbitrator named in the seconid notice of
the defendants, an appliention was made to ticorge M. Boswoll,
Esynire, jndge of the county coart, to appuint a sole urhitrator
between the parties, and that on such apphication n sworn sur-
veyor was appointed, in purstunce of the th sub.seetion of the
11th clanve ot the statute, who duly made his awavd in the matter,

‘The questions now submitted in the xpecial ense agreed upon,
are—1st. Whether under the facts stated the award mnde by two
urhitrators after notice of the defemlants desisting to uct on the
first notice, and in the abeence of the arbitrator who refused to
act, is a valid and good award, and binding on the defendants.
2udly. Whether under the fucts stated the defendants had power
to desigt, in the munner mentioned, from procecding under the
first notice, so as to put an cnd to the arbiteation thereunder,

The answer to each of these questions depends upop the view
taken of the otifer, for if the award be held valid, then the defend-
ants must be held to have had no right, by desisting trom their
first notice, to put aun eud to all proceedings unider it und if they
bad that right, then the award cannot he maintained.

The 15th sub-section referred to, certainly confers an extraovdi-
nury anthority on a railway company, in giving them the power
to desist from or «tay proceedings on any notice suchasthat served
on the plaintiff on the 14th of March, and to give a new notice to
the same party, with regard ta the snme ar other Iands, at any
time before award, when it may suit the convenience or giprice of
the agents of a company. The exercise of this power in this eare
can scarcely he regarded as otherwise than n vexations proceeding,
for the defendanty could <carcely have desisted from their fisut
notice for the purpose of ndding so paltry a sum ns £16. 53, to their
former offer, A% a temptation to the piaintift’ to accept their pro-
po-ition, and at the snme time ask the plaintiff tonppoint an arki-
tentor to meet the very same individunl, who having taken upon
him the duties at the first meeting subsequently refu<ed to attend
or to act under the origzinal notice.

No doubt =ome ohject was expected to he gained by the defend-
ants in desisting from their fiest notice, or they would not have
dono ¢0; but it certainly beurs the appenrance of trifling with the
plaintiff, and it may have been that the defendnnts desired to get
rid of sume onc of the arbitrators, whose decision was likely to he
fess favourable than suited their views. While the plaintiff was
bound to submit to the award, whatever it might he, and had uo
menns of getting rid of any of the arbitrators, the defendants could
avail themselves of the very unusual autherity referred to, to dis-
solve the reference whenever they had reason to think the award
was likely to exceed to any extent their ideas of the value of the
plaintiff"s Tand.

But the question is not whether the power which they have ex-
ercised in the case was rightly or wrongly conferred: the only
question is whether in fact they have it, and on this 1 must eny
that I can ecarcely think there is any doubt :
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It thay be reasonsble that a railway company should be at
liberty to withdraw an offer of small amount, and to make alarger
for land required by them, rather than await the delay and expense
of an arbitration; but the same authority to desist would enable
them to withdraw a large and to substituje under 3 new notice a
small offer of compensation, with a view to take their chance be-
fore an arbitration, and the provisions of the sub-section 16 cer-
tainly authorises such a proceeding, subject only to the costs which
may have been incurred under. the former notice. When.it au-
thorises a new notice to be given ¢ with regard to the same or any
other lands, to the same or any other party,” it could not have
intended that after the new notice given the old one’ should still
continue in sufficient force to justify proceedings under it. The
words as they appear to me, are too plainto admit of any construc-
tion butsuch as the defendapts have given them by their mode of
proceeding, and there appears to me to be no alternative but to
declare the award made by two arbitrators under the first notice
invalid. s

Besides the objections taken, it appears to me that the making of
an award by two arbitrators in a case where the third has re-
fused or failed to act, must be invalid under the 15th sub-section
of the 11th clause of the Railway Clauses Consolidation Act. That
act provides, that if any arbitrator appointed by the parties shall
die before the award be made, or be disqualified, or refuse or fail
to act within a reasonable time, then on proof of the fact before
the county court judge, on the application of either party, such
judge may in his discretion appoint another arbitrator in the place
of the one previously appointed by him, and the company and
the party may each appoint an arbitrator in the place of their ar-
bitrator deceased or not acting, but no recommecement or repeti-
tion of prior proceedings shall be required in any case.

Now when one of the arbitrators refused to act, as is shewn in
this case, if it were considered that the original notice still con-
tinued good, that section provides a means of reorganizing the ar-
bitrators ; but it seems to forbid the idea that an award may be
made by two after the death of the third or his refusal to act.
This objection to the award has not been formally taken, but the
facts are disclosed, and we are asked to say whether under
these facts the award can be considered valid. Of course it
cannot be valid if the mode contemplated by tke statute has
been departed from in making it withous the congent of parties.

Burns, J., concurred. ‘

Judgment for defendants,

CHAMBERS,

(Reported for the Law Journal, by C. E. ENcLsE, EsQ.)

REGINA V. TOWNSEND.

Hab. Corp. ad test. when granted.

A writ of habeas corpus ad testificandum may be issued to the Warden of the Pro-
vinclal Penit:ntiary to bring a convict for lifs before a Court of Oyer and Ter-
nainer avd General Gaol Delivery, to give testimony on behalf of the Crown in

" & case of murder.,
» (September 7th, 1857.)

Harrison, on the part of the Crown, applied for a writ of
habeas corpus ad testificandum.

The facts appeared to be as follows:—

At the Fall Assizes, in 1854, a true bill for murder was found
against the prisoner Townsend, and against William Bryson, George
lgz'ny, and John Lettice. The prisoner Townsend at that time
had fled the country, but Bryson was tried upon the indictment,
and found guilty, and upon his conviction was sentenced to be
hung, but had his sentence commuted by the Executive to im-
prisonment in the Provincial Penitentiary for life. It was said
that ZTownsend has been since apprehended, and at the time of the
application was awaiting his trial at the then approaching Assizes
to be held at Cayuga. .

The application was for a writ of habeas corpus, in order to have
the testimony of Bryson.

Burxs, J.—I find no\statntory provision which applies exactly
to the present case in this Province. )

The two Statutes, 3 Wm. IV. cap. 2, 8. 8, passed before the
Union, and 4 & 5 Vic. cap. 24, s. 11, passed since the Union, and
applying to the whole Province, are almost in the same words, but
they seem rather to provide for the case of a prisoner confined
within the county where the court is actually sitting, and that the
court before whom such prisoners may be required, shall make
an order for the attendance of the prisoner. I have no doubt the
Court of Assize, Oyer and Terminer, &c., could, under these Sta-
tutes, make the necessary order to any gaol or prison out of the
county where the court is sitting to bring up a prisoner; but then
under these Statutes no order could be made until the Coart is
opened, and to await the arrival of a witness from a distant prison,
or where it would be necessary to mmake proper arrangements for
the transmission of a prisouvery a8 in the preseiit case would be
attended with much delay and inconvenience.

The Imperial Statute 44 Geo. 8 cap. 102, makes provision for a
Judge of any of the Superior Courts in England or Ireland, grant-
ing a.habeas corpus to bring up a prisoner before any Court of
Record, to be examined as & witness in any cause or matter civil
or eriminal ; but that Statute is not in force in this country. The
178d section of the C. L. P. A. 1856, does not touch the question
in this case. ’

The case of Rez v. Burbage, 3 Burr. 1440, i3 an authority to
show that independently of the Statutes, & common law authority
exists to grant the writ of habeas corpus ad testificandum, where
the witness is in execution. Vide 1 Chit. Crim. Law, 610; also
other cases may be cited—they are collected in anote to Har, Com.
Law Prac. Acts, p. 330,

I therefore order the writ to issuo, directed to the Warden of
the Provincial Penitentiary, to produce the body of William Bryson,
confined in his custody in the Penitentiary, before the Court of
Oyer and Terminer and Gengral Gaol Delivery to be held in the
County of Haldimand on the 22d S8eptember to give evidence upon
an indictment against William “Townsend for murder, then and
there to be tried.

MAcCPHERSON V. GRAHAM. r
Writ of Trial—Guarantee—Practice.

In o on 8.writ of trial may be obtained, if the defendant ha
n%ms&bn f iriere f of the {etion Befng on a guarz:tec. e

(222 June, 1857.)

This action was brought on a written guarantee for £254. 4g.
1d., dated 2d September, 1856, by which defendant undertook and
promised to be liable to stand for the whole or any balance which
might remain due on certain promissory notes made by S. S.
Graham in favor of the plaintiffs.

The plaintiff took out a summons for a writ of trial on the
usual grounds, the pleas pleaded being ‘‘non assumpsit’” and
¢ gatisfaction.” .

Jackson appeared for the defendant, and objected that an®
action on a guarantee does not come within the provisions of the
Statute, and stated that this was the only objection he had to urge.

Ricuarps, J., granted the order.

~ Mzuprum v. TurnLocH.
Practice— Attachment—Garnishee,

In garnishee applications an order 1o atiach a debt will be granted, tbmfgh the
amount be not stated: but a summons to pay over will not be granted unless
amount be stated,

(318t July, 1857.)

Jackson, on behalf of the plaintiff, made the ordinary applica-
tion for & garnishee order in this onse, under 194th sec. C. L. P. A,
1856, on an affidavit stating that judgment had been recovered,
and was still unsatisfied, that the garnishees were indebted to the
defendant, and that they were within the jurisdietion of the Court.

Ricmarps, J.—I will grant you an order attaching the debt
whatever it may be, but I cannot grant the order for the garnishees
to appear and show cause why they should not pay over, because
the amount of the debt is not stated, and I cannot say whether they
should appear before the County Judge, or a Judge in Chambers,
to show cause why they should not be ordered to pay the amcunt.
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Woorty v. TwEpLE.
Trregulitry==Enlurgement of Sunoisong—Serrics of Semmons.

In geteral there tiust bea true copy of & summons granted In Chanihers served
otr the oppewlio pacty 3 ot least thens tast e nothlog calenlsted to wislead o
the copy seeted.

Trregularitive [n techaical applications, whera therw are no merita.cannot In gete
ral be retiiedied. Au etiargeiient of A seimous will fot to Krapted for th
purpure of reutodylug thetss 1 sudi cancs.

(1ith Suguat, 1857,

Actiou of Ejectment.— Blevens, on the part of the Plaintiff, ap-
plied to sct aside the Appearance entered, &e., for irregulavity,
on the ground that the notice of claim filed with the appearance
and served, was not directed to the Pinintiff, as required by the
Statute (though it was regular in every other respect). R

A summons was granted und signed by Rounsasos, €. 3., bat
in making the copy served the namo * Harmisox " (the Co,
Judge) way subscribed thereto, instead of * RomiNsoy,” as shown
by the opposito party, who thercfore refused to appear to the
summons, he happenivg to be in Chambers on other business,

Blevins urged—that the sunanons should be made absolute, on
the ground, as he contended, that a true copy of the suminous
necd not be served, but it iv sutficient thut the opposite party
have due notice of tho application, which it was evident he had
in this care.  2nd, 1f this notice bo not deemed sufficient, theu
he applied for an cnlurgement, for the purpase of re-sercing it.

Ropissoy, C. J., dectded against him on the first ground, and
#s the applicaticn was purely techinical and had no merits what-
ever to be considered—2cld, that ihe party making it should be
held strictly to the regularity of his own proceedings; and that
it he should happen to make a ehip, as was done in this case, it
ought not to b overlovked.

———— e et e

Mrircuignt, v, Dowsos.

Ingnleency— Fonal Discharye—Lepealing of Statute,

The fractiom of & day s pever taken futo consideration Su determinling the opera-
tion of & Statute,

If no order fx obtained under a Stetuto wlhitch s epented by annther Statute the
asmo day the onder f¢ adu, the repealing Statute will by held 10 operate
from the first part of thut dny, aud oveeruls the vtder.

Jurvis (S. M.) applied to set avide the writ of f. fa. issued in
this caso, and all proceedings thereon, on the ground that the de-
fendnnt had obtained his final dischnrge under the Statute as un
Insolvent Debtor, after judgment bad been signed but before ex-
ecution issued in this cause,

MeDonald, for the plaintiff, replied that there is some doubt
whether all the discharges obtained under the Insolvent Debtors’
Act, 1856, arc valid and fionl, or will operate as a complete dis-
charge of a!l previously existing claims. He contended that as
the final order for defendant's discharge was made, in this case,
on 3lst Murch last, the day on which the Statute repealing the
above Act received the consent of the Crown, and came into ope-
ration, the fraction of a dny could not be taken into consideration
in determining the time of the opcration of a Statute of Parlia-
went ; and that as every Statute takes precedence of all other
transactions on the day on which it comes into operation, this
order was invalid (a).

Jarvis veplied that the final order was signed at one o'clock,
and the Repealing Act assented to at four o'clock, p. M., on the
same day, and that the Statute could not, in its operation, resert
back and vitiate this order.

Bonys, J., refused the order on the ground that a fraction of a
day is never taken into consideration, in fixing the time of the
operation of a Statute.

Baxg oF MoxTREAL v, YARRINGTON,
Garnithee— Application—Costs.
A Judzmeot Creditor will uot be allowed the conts of a Garnishee Application,
clther against the Judgment Debtoror the Garvishee,

The usuul Garnishee order and summons bad been granted in
this cause, and no one appearing on behalf of the Garnishee at
the return dny of the summons, the judgment creditor applied for
an order for the garnishee to pay over the amount of the judgment

debt, tagether srith the costs of the application to be tried by the
master.

Routxsox, €, J., granted an order for the garnishice to pay
over the nmount of the judgment debt, hut declined to erdor costs,
on the grousd that this is n specinl provision for the necommaoda-
tian of the creditor, nmd therefore it is sullicient for him to re-
ceive the designed henefit by paying forit. A judgment creditor
isnot entitled to put the debtor to additional cost, by availing
himself of a speeisl provision of this kind instend of pursuing
the ordinary method. Ho said if any nuthority were shown for
giving costs, he would re-consider it.

Levisconrrs, Exna., &c., v. Pgreet.
Fyetmenl—Serrice of Wril—Judygment for want of Appearance,

Where & Jandlord applies tu e allowed to enter fudgmnent §n efictineut, for waut
of AppeATAnce, AXaInaL & tenant who hus almcunded and cannot te peesonally
srval=the actin being on & power to peenter for non-payioent ol‘ cvont—-he
must, 17 posallle, produce thie lewse 2nd show that ho s entitlel to reecuter.

{August 5, 18570

This was an action of ejectment. and 4. R. Nougall moved for
an order that the claimants (plaintiffs) might be allowed to enter
Judgment for want of appenrance by defeudant, aud tax costy,
pursuant to the Statute, (C. L. P. A. 1856.)

The atidavit produced shewed that the action was to dispossers
a tenant on account of s forfeiture of the term by non-payment of
rent.  And it was sworn that the defendant had abandoned the
premises and the country, leaving the dwelling house on the
premises locked up and recured,

It was also sworn that the writ had been served by nailing upn
copy, with notice of plaintiif’s title, on the doar of the honse;
that it remained up some days sud was then torn down by some
une unknown.

Ronixsow, €, J —The metbod of proceeding is pointed out by
see. 263 C. L. I Act, 18562 and [do not see the occasion for an
order to cnable plaintiff to enter judgment after such service nx this
clanse authorises, nnd as has been made in this case when de- -
fendant does not appear—thouch there ix an obgcurity, or rather
un incousistency, in that respect, in the clause.

If I make any orider to nllow judgment to be entered, which, ne-
cording to one part of tho clause, seems to be contemplated, 1
must be ratisfied ns to the legsor’s power to re-enter; and I should
sce the lease, if it can be produced (a).

IMPERIAL STATUTE.

2{ Vic., Cas. LIV,

An Act to make hetter Provision for the Punishment of Frauds
committed by Trustees, Bunkers and other Persons intrusted
with Property.

(Mugust 17, 1857.)

Whereas itis expedient to make better provision for the punish-
ment of frauds committed by trustees, bankers, and other persor
fatrusted with property: be it enncted by the Queen’s most excel-
tent Majesty, by and with the advice and consent of the Lords
spiritaal aud temporal, and Commons, in this present Parliament
assembled, and by the suthority of the same, as follows:

1. Trustees fraudulently dispomng of property gty of a misde-
meanor.—If apy person being a trustee of any property for the °
benefit, either wholly or partially, of somne other person, or for
any public or charitable purpose, shall, with intent to defraud,
convert or appropriate the same or any part thereof to or for his
own use or purposes, or shall, with intent aforesaid, otherwice
dispoce of or destroy such propecty or any part thercof, he shall
be guijlty of a misdemeanor.

2. Bankers, &c. fraudulently selling, §e. property intrusted to
their care, guilly of misdemeanor.—1f any person being a banker,
merchant, broker, attorney or agent, and being intrusted for safe
custody with the property of any ¢ ther person, shall, with jutent
to defraud, scll, negotiate, transfer, pledge, or in any manner con-
vert or appropriate to or for lis own use such property or any
part thereof, he shall be gailty of a utisdemeanor.

(a) Regina v. Edwards, 9 Exche, 32 & G&3; Latless v. Hohoes, 3 T, R, 660;
The Ring v, Blers, 1 Adol. & E. 327, b

(a) The lense was afterwards produced, and upon that acd theaftdasit anvexcd
to i, the order was made,
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8. Personc under power of altorney fraudulently selling property
guliy of wmasdemednor.—U any person intrusted with any power
of attertiey for the sale or transter of uny property shall fraudu-
Tently sell or teanster or otherwise couvert such property or any
part thereof te his own use or henefit, he shall be guilty of u mis-
demennor,

L. Buadees fraudulently canverting praperty to their owen use guilty
of larecny. —1f any person, being o bailce of any property, shall
feawdulently take or convert the same to his own use, or tho use
of any person other than the owner thereof, although he shall not
break bulk or otherwise determine the bailment, Lo shall be
guilty of larceny.

3. Directors, §e. of any body corporate or pullic company
Sraudulently appropriating property.—If any person, being a direc-
tor, member, or public officer of any body corporate or public
company, shall fraudulently take or apply, for his own use, any
of the woney or uther property of such body corporate or , iblic
company, h- shail be guilty of a misdemeanor.

6. Or keeping fraudulent accounts.—If any r.erson, being a
director, public officer, or manager of any body corporate or pub-
lic company, shall a8 such veceive or possess himself of any of the
mouey or otlier property of such body corporate or public com-
pany, otherwise than in payment of 2 just debt or demand, and
shall, with intent to defraud, omit to make or to cause or direct
to be made a full and truc entry thereof in the books and accounts
of such body corporate or public company, he shall be guilty of a
niisdemeanor.

7. Or wilfully destraying lhocls, §c.—If any director, manager,
public oflicer, or member of any body corpurate or pub}ic com-
pany shall, with intent to defrand, destroy, slter, mutilate, or
fulsify any of the books, papers, writings, or securities belonging
to the body corporate or public cumpany of which he is a director
or manager, public ofii.or or member, or make or concur in the
making of any false entey, or auy *material amission in any bouk
ef account or other ducument, he shall be guilty of a misde-
meanuor.

8. Or pudlishing frawdulent statements yuilty of misdemeanor.—1f
auny directar, mannger, or public oflicer of any body corporate or
public company shall make, circulate, or publish or concur iu
making, civculating or publishing, sny written statement or ac-
count which lic shull know to be false in any material particulur,
with intent to deceive or defraud any member, sharcholder, or
creditor of such bady corporate or public company, or with iu-
tent to induce any person to become a sharcholder or partner
therein, or to intrust or advance any money or property to such
hody corporate or public company, or to euter into any security
for the benefit thercof, he shall be guilty of & misdemeanor.

D, Persons recciving properly fraudulently disposed of, knowing
the same to have been so, guilty of misdemeanor.—If any person
shall reccive any chattel, muney or valuable security which shall
have been 20 fraudulently dizposed of as to render the party dis-
posing thereof guilty of a misdemeanor, under any of the provi-
sions of this Act, knowing the same to be so frandulently disposed
of, he shall be guilty of a misdemeanor, aud may Le indicted and
convicted thereof, whether the party guilty of the priacipal mis-
demeanor shall or shall not have been previously convicted, or
shall or shall not be amenanble to justice.

10. Puanishment for @ misdencanor under this Ac? —Lvery per-
son found guilty of a misdemeanor utsler this Act shall be liable,
at the discretiou of the court, to be kept in penal servitude for
the term of three yeare, or to suffer such other punishment, by
imprisonment, for not more than two years, with or without hard
labiour, or by fing, ns the court shall award.

11. Nu person exempt from ansiwcering questions in any courl;
eridence nol admissible in prosecutions under tnis Aet.~—Nothing in
this Act contained shall enable or entitle any person to refuse to
makea full and complere discovery by anvwer to any hill iu equity,
or 1o answer nny question or interrogatary in any cisil procecdiug
in any cr urt of law or cquity, or in the courts of tankruptey and
insolvency ; bt nn anewer to any <uch biil, question or interroga-
tory shall he admiscidle in evidence against such person in auy
procecding under this Act.

12, No remedy at larw or equity shall b aflected ; convictions shall
not be received in evidencs in civil auite,—Nothing in this Act con-

tained, nor any proceeding, conviction or judgument to he had oy
tuken thercon uirninst any person under this Act, shall prevent,
tessen or impeuch any remedy atlaw or in eyuity which nuy party
aggrieved by any offence aguinst this Act noght Lave had it this
Act had not been passed; but no ¢ wviction ot nny such offender
shull be reccived in evideuce in any action at law or suit in equity
against bim ; and nothing in this Act contuined shall affect or pre-
judice any agreement entered into or security given by any tius-
tee, having for its object the restoration or sepayment of any trust
property misappropriated.

13. No prosecution shall he enmmenced withaut the sanction of
some judgeor the Attorney-General.—No proceeding or prosecution
for any offence included in the first section, but not included in
any other section of this Act, shall Le commenced without tke
sanction of her Mujesty’s Attornes-General, ov, in case that office
be vacant, of her Majesty's Solicitor-General : provided that where
any civil proceeding shall have beex taken aguinst avy person to
whom the provisious of the said first scction, but not of any other
section of this Act, may apply, no perron who <hall have taken
such civil proceeding shall commence any prosccution under this
Act without the sanction of the court or jude before whom such
civil proceeding shall have been had or shall be pending.

14. If offence amounts to larceny, person not to de ucquitted of a
misdemeanor.—If upon the trial of any person under this Act it
shall appear that the offence proved amounts to larceny, he shall
not by reason thereof be entitled to be acquitted of a misdemennor
under this Act.

15. Costs of prosecutions.—In cvery prosecution for any misdes
meanor against this Act tie court before which any such offence
shall be prosccuted or tried may allow the expenses of the prose-
cution in all respects as in case~ of felony.

16, Misdaneanors not trinble at sessions.—No misdemeanor
against this Act shall be procecuted or tricd at any court of gene-
ral or quarter sessions of the peace.

17. Interpretation of certuin terms.—The word ¢ trustce” shall
in this Jet mean a taustee on some express trust crented by some
deed, will or mstrument in writing, and shall also include the heir
and personal representative of any such trustee, and also all cxe-
cutor« and administrators, liquidators under the Joint-Stock
Companies Act 1856, and all assignees in bavkruptcy and insol-
vencey.

The word ¢ property” shall include every deseription of real
and personnl property, goods, raw or other materials, moncy,
dcbts, and legacicy, and all deeds and instruments relating to or
evidencing the title or right to any property, or giving a right to
recover or receive any money or goods; amd such word property
shall also denote and include not only such real and personal pro-
perty as may have been the original subject of a trust, but also
any real or personal property into which the snme may have been
converted or exchanged, and the proceeds thereof respectively,
and anything acquired hy such procecds.

18. et not to extend (o Scvtland.—This Act shall not extend to
Scotland.

PUBLISIIERS' NOTICE,

An. TioMas, of our Establishment, purports making a lour in
the Western portions of the Upper Prevince during the present menth,
and wiil tuke the opportunity thus afforded of solicitng sulizeripions,
and making collections, for this Journal.

T CORRESPONDENTS.
T B =Yaour inguiry s answered under heading * Correspondence™
1 . T.l-le inforuiativis you want tiny bLe found on page 162 of Vol 1. of this
auTn.
W, R.=Yon aro wrang: the Iatest caee i Fnyle v. Firemen, 11 Ex. 300 It
quite eppaced tn your apinion,
M P Ee=Your communicaticn is answered on first page, unde. headivg “Di-
wision Comnpte =t Corna ptidence.””
1 . \\'is—\'our letter s ton personal fn its reflectione far Insertion in this
ournal.
A Juror —No Corner hae a tight to refuse the presontinen’ of Lis Jury, how
el sorver e dilfer fruan ft,
A .\!I AGHTRATE.~—A Magistrate's Sammons must.asa zeneral rule, be personally
L AL
Jeannii—=Your dntter is answered undir bewttns « Correrpiodence.”
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FINANCIAL MATTERS.
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by remitting the amounts due 20 them Imnedlately.  The ageregate of the suiis
now outatatidin 2 atd unpud is very Jargo. und while the promjit ymymeat of &
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of the Publishers, is not linble to postage.

THE LAW

OCTOBER, 1857.
THE ACTS OF LAST SESSION.
The Right of Appeal in Criminal Cases.—(20 Vic., Cap. 61.)

It is a common saying that “sccond thought is
the best thought.” Often men resolve to do things
which in cooler moments they heartily repent.
Many a verdict has been pronounced that the jurors
would give worlds to be able to re-call and re-consider.
How often have men lost their property,—nay, their
lives owing to mistaken impressions produced on the
minds of jurors? How often have the same results
followed a want of preparation or an unexpected turn
in the course of testimony? It is the wisdom of the
law to preserve life, liberty, and property. It is the
design of the administration of the law “to attain
the justice of the case.” The practice of granting
new trials in cases where property and civil rights
are at stake is of the greatest antiquity. The policy
of the practice has never been questioned, but on the
contrary, been the subject of just admiration. It
is a graceful acknowledgment of human frailty, and
an unmistakeable proof of the laws anxicty to do
wrong to no man. It is that feeling defined in the
Institutes of Justinian as ‘‘ constans perpetua volun-
tas jus suum cuique tribuere,”—a constant and per-
petual will to render to every one that which belongs
to him. But of all rights appertaining to menin the
social state that of property is much inferior to both
liberty and life. It having been ascertained that for
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“the doing of complete justice between man and
man"’ in civil cases, an opportunity of re-considering
verdicts was essential, so in criminal cuses for alike
purpose the like opportunity is desirable. Jurors, judyes
and witnesses are quite as liable to crr in a criminal
as in a civil case.  Toadmit the ¢ soft impeachment”
in the one instance and deny it in the other, is simply
childish and absurd. Every verdict involves one or
more propositions of fact, cach having its legal con-
sequences. It is for the jury, under the direction of
the presiding Judge as to the law, to find the facts of
a case, which if found in the general formof ¢ guilty™
or “not guilty” which as usually happens is the ver-
dict in a criminal case, may be the doom of the ac-
cused. For the prevention of the consequences of
mistakes in law there has Leen in Upper Canada
since 1851 a Statute allowing the reservation of
points of law arising out of criminal cases for the
deliberation and opiunion of the full Courts—upon the
adjudication of which cither for or against the ac-
cused is the judgment to stand or Le reversed: (14
& 15 Vie,, cap. 13).  Judges, however, are not less
likely—indeed not so likely to erras jurors. Hence
the propositions of fact, cither owing to prejudice,
indifference, or want of comprehension, may be un-

truly found. Were the finding under such circum-

stances to be conclusive, the luw would be an instru-
ment of wrong and not the arbiter of right. Hitherto
such, much to the reproach of our system of jurispru-
dence, has been the state of the law. Nolonger shall
it be so—thanks to the legislature of last Session.
The Act, in its preamble, takes no pains to conceal
the defect, but boldly and plainly recites that “by
law the right of appeal on convictions for criminal
offences is allowed only on questions of law reserved
by the Judge, by whom such offences are tried: ™ (20
Vic., cap. 61). This is the mischief—now for the
remedy. “Where any person shall be convicted
before any Court of Oyer and Terminer or Gaol
Delivery or Quarter Sessions of any treason, felony
or misdemeanor, suck person may apply for a new
trial to either of the Superior Courts of common law
where such conviction has taken place before a judge
of either of such Courts, or to such Court of Quarter
Sessions when the conviction has taken place at such
sessions upon any point of law or question of fact in
as full and ample @ manner as any person may new
apply to such Superior Court for @ New Trial in «
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civil action, §e.:” (s.1). The significance of this
language is not to be misunderstood, and the effect of
it not to he depreciated. In all cases, whether civil
or criminal, there shall be the right to apply for anew
trial in as full 2 manner as by law application may
now be made in civil cases. 1litherto, though in some
cases of midemeanor new trials might be had, yet in
no case of felony was there the right to make the ap-
plication: (Archd. Cr., Office, 96). Now for all crimes,
whether treason, felony, or misdemeanor, there is the
right. The Act is remedial to the fullest extent. In
its construction it must be borne in mind that there is
a subject and an object. The subjectis, “any person
convicted, &c.” The object is, ““a new trial, &e.”
The person convicted may not only apply for a new
trial, but is allowed to do so in a certain manner “in
as full and ample a manner as any person may now
do &c., in a civil action.” The application may be
grounded “upon any point of law or question of
fact.” It must be made to cither of the Superior
Courts where such conviction has taken place before
a Judge of either of such Courts,—that is to say,—
“Mefore any Court of Oyer and Terminer or Gaol
Delivery,” and to ““the Court of Quarter Sessions
when the conviction has taken place at such Sessions.”
The time of the application is not however so clearly
expressed as the place of the application. With re-
spect to convictions before Courts of Oyer or Gaol
Delivery it is cnacted that the person convicted
“ shall not be allowed to make any application to
cither of the Superior Courts for a new trial, unless
such application shall be made to such Superior Court
on or before the last day of the first week of the term
next succecding such Court of Oyer and Terminer
or Gaol Delivery.” DBut with respect to convictions
before Courts of Quarter Sessions upon which applica-
tions for New Trial must be made to Quarter Sessions,
which Courts have no terms as distinct frow sittings,
there is much difficulty in ascertaining the real mean-
ing of the legislature. The part material reads thus,
“or to such Court of Quarter Sessions when the con-
viction has taken place at suek Sessions:” (s. 1).
Docs not this intend an application during the same
Sessions as the verdict is rendered? We apprehend
that it does. The Legislature is, however, much to
blame for using language so doubtful in an Act so
important. The whole of the sessions, like a term
of the Superior Zourt, is considered but as one day

URNAL.

in law, and therefore the justices may alter and sct
aside their own judgment or order at any time
during the sessions, (In re T'he Inhabitants of St.
Andrews, Holborn, and St. Clement, Dages. 2 Salk,
606), but cannot do s0 at any subsequent Sessions :
(Phe King v. the Justices of Leicestershire, 1 M &
S,442). The Court, though bound to assemble at
the times prescribed by Statute, may adjourn to a
day subsequent to the time so appointed, (5 Chitty’s,
Burns, Justice, 204, note), provided the adjourn-
ment be not to a period beyond the time fixed
by Statute for the meeting of the next Sessions:
(Lex v. Grince, 19 Vin. Abr., 358). In doubtful
cases, if time for deliberation were required, there i
nothing to prevent the Court adjourning for days,
weeks, or months, as deemed most expedient, and
then hearing and determining the application for a
new trial. These observations, of course, are mere
expressions of opinion which can not be taken as
positive law, so long as the Statute is unexplained by
the Courts.

We have to mention that from the rule or order of
Sessions granting or refusing a new trial, there may
be an appeal “to ecither of the Superior Courts of
Common Law:" (s. 2). The c~se must be trans-
mitted by the Sessions to'the Sup.rior Court ¢ on or
béfore ”” the first day of the term of such Superior
Court nezt after the time when such rule or order
shall kave been made,”” and * thereupon such Superior
Court shall have full power and authority to hear
and finally determine, g¢.”” In like manner any per-
son convicted before a Court of Oyer and Terminer
or gaol delivery who has the right to apply for 2 new
trial to cither of the Superior Courts of Common
Law if dissatisfied with the decision of such Court,
may appeal to the Court of Error and Appeal: (s. 4).
In this case also there are limitations as to time:
“Provided no appeal shall be made to such Court of
Error and Appeal, unless allowed by such Superior
Court or two of the Judges thercof in term or vaca-
tion—and provided also that such allowance shall be
granted and appeal heard within siz calendar months
after suck conviction affirmed, unless otherwise
ordered:"” (s. 4). Tu. rule or order of the Courtof
Error and Appeal is final and conclusive: (15).

It is also cnacted that “no sentence of death in
any case of capital felony shall be passed to take

[OcroBER,

cffect, until after the expiration of the Terms next
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succeeding the sitting of the Court at which such
sentence of death shall be passed.” (s. 5.) Isit in-
tended that no sentence of death shall be carried in-
to execution until the expiration of more than one
term, next after the sitting, when such sentence was
pronounced? If more than one—how many terms
are intended ?  If one only be intended, why is the
word “ terms” used? “Terms,” strictly speaking,
must mean at least two terms. There is one term
allowed for an appeal to ecither of the Superior
Courts—this is of right. Then withk the allowace
of two judges of that Court, there may be an appeal
to the Court of Error and Appeal. But suppose the
Judges decline to allow the appeal—what then? Is
it still necessary that more than one term should
expire before carrying the sentence into execution ?
May not the word “terms™ be an crror, and the
word “term " intended? There is much to be said
for and against this supposition. It is well that “the
Judg.. of the Superior courts of Common Law, or a
majority of them and the said Court of Error and
Appeal ”’ have * full power and authority from time
to time to make such rules and orders as they may
consider necessary more effectually to carry out all
or any of the provisions of this Aet:” (s.6.) Un-
less we are greatly mistaken, .there are two or three
of the provisions which much need rules or orders to
carry them out. We have done our duty in directing
attention to them.

THE FLOUR TRADE.

In Upper Canada there is a very large class of
persons engaged in the buying and selling of flour.
For the benefit of such persons, and of such of the
profession as may be called upon to advise them, we
purpose in this article to notice sowe recent and im-
portant decisions of commercial interest.

The quality of a barrel of flour, like the quality of
any other commodity, greatly influcnces its price—
the better the quality the greater the price, and vice
versa. But when flour in quantities of hundreds
or thousands of barrels exchanges hands, it is utterly
impossible for the purchaser to examine each parti-
cularbarrel. For this reason it has become the custom
of millers to stamp each barrel as being of a certain
quality having reference to the standards established
by law. The standards or grades rank thus:—

Very superior...... Extra Superfine.”

Second quality....* Fancy Superfine,”

Third quality...... ¢ Superfine.”

Fourth quality.....* Superfine, No. 2.

Fitth quality ......“ Fine.”

Sixth quality...... Fine Middlings.”

Secventh quality... Ship Stuff,” or «“ Pollards.”

Farine Entiere.....E. T. N. (19 & 20 Vie. c.

87, s. 23.)

Until recently, there was no expresssed opinion ofthe
Courts as to the ¢ffect of flour brands. Everybody
knows that no brand can make bad flour good, or vice
versa, and that Inspectors appointed bylaw in Quebec,
Montreal, Toronto, and other large citics, daily alter
millers’ brands. The question, then, naturally arises
—Does not a miller who brands flour * Extra Super-
fine,” and sells it as such, warrant to his vendee that
such is the quality of the flour? At a trial in the
City of Toronto, 2 member of a firm most extensively
engaged in flour-dealing, swore that “‘he should not
value the millers’ brand as anything, for that they
brand according to their fancy !I”” His opinion seems
to have been that of many others of a similar occupa-
tion; but at length turns out to be wholly erroneous.
Our Court of Queen’s Bench, after the most careful
consideration, has decided that ¢ a person manufac-
turing flour, who marks it of a particular quality,
warrants its being of that quality :” (Chisholm v.
Proudfoot, 15 U. C. R, 203.) We do not think it
necessary to detail the facts of this case; for the
principle was fairly and prominently recognized. The
reason of the decision is beyond all dispute. A man
who manufactures flour must be assumed to be ac-
quainted with the different qualities of the article,
and when he brands abarrel of a certain quality must
be taken to have exercised his judgment and arrived
at the conclusion that the barrel so branded descrves
to be described as branded. Upon the faith of this
brand the purchaser dealsand pays his price. If the
brand be untrue, the purchaser is deceived. If not
intended to be true, wherefore is, it used,—unless to
deceive? This the law cannot and will not counten-
ance. The fact that Inspectors are appointed
whose duty it is, upon request and payment, to examine
flour, do2s not at all affect the legal question. It is
assuredly important and in fact necessary for men
sending flour abroad to send with it some evidence of
its having been officially inspected. This the course
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of trade demands. But flour intended for home con-
sumption rarely if ever undergoes examination by
authorized Inspectors. The parties relying upon the
representations of each other deal without the inter-
vention of any public officer.

The rule that the brand is a warranty does not apply
except as between the manufacturer and /is vendee.
In this casc the quality of the article and the use of

who is himself the manufacturer. When parcels of
flour are passed from one to another among merchants,
tho use of a brand as descriptive of the article sold
does not make the vendor liable as upon a warranty:
(Bunnell v. Wiitlaw, 14 U.C.R. 211.) 1In this case
the vendor is understood to sell the lot according to
the designation by which he received it ; and without
an express undertaking is not liable if the description
be untrue—unless, perhaps, knowing it to be untrue,
he purposely conceal the fact.

Whenever a barrel of flour is marked of a particular
grade, such as ¢ Extra Superfine,” &e., it must be
taken to be not only of that quality but sweet. Our
common sense teaches us this. We should not think
it necessary to make special mention of it, only that
lately there being some doubt upon the point, it was
made the subject of legal adjudication: (Bain v.
Gooderham et al, 15 U.C.R. 33.) Defendants, flour
dealers, contracted to sell 300 barrels (more or
less) Elgin Mills, guaranteed to inspect No. 1
Superfine in Montreal at 82s. 6d. per barrel.” The
flour was immediatcly afterwards sent to Montreal by
the purchaser, and was inspected by the public officer.
The result of the inspection was as follows :

« 248 barrcls—Sour Fancy Superfine,
5+ ¢« —Rejected, do. do.”

Hence an action. The defendants maintained that
the guarantee did not bind them to deliver sweet flour
or flour that would inspect as sweet at Montreal, but
thatitonly related tothe grade, viz~No. 1 Superfine,”
and not to its condition. The Court, however, held
that a contract guaranteeing flour to pass inspec-
tion as “No. 1 Superfine,”” has attached to it a
necessary implication that it be sweet. As flour is in
Canada an article of universal consumption, the secu-
rity of the public no less than the maintenance of
good faith between man and man, alike required the
decision so rightcously pronounced in this case.

Act.
the brand are entirely under the control of the seller, !

TO LAW STUDENTS.

We have been informed that during last Trinity
Term, the Law Society refused to entertain the
application of three gentlemen who desired to be ex-
amined and admitted attorneys under the new act,
upon the ground that the applicants were not in a
position to avail themselves of the provisions of the
The ground of rejection is casily explained,
rand the explanation of it may be of service to others.

iThe term of service of cach of these gentlemen

expired on the first or sccond day of the
term during which they made application for ad-
mission. Now it is provided by S. 3 of 20 Vie. cap.
63, that “no application for examination and admis-
ion of any person under this section shall be enter-
tained, nor shall any person be examiped, sworn,
admitted, or cnrolled as an Attorney or Solicitor,
unless he shall at least fourteen days next before the
first day of the term in whick he seeks admission have
left with the Secretary of the Law Society of
Upper Canada, his contract of service and any as-
signment thercof, together with an affidavit of the
due execution thereof and of due service thereunder
and a certificate of his having attended the sittings
of the court or courts during the Term as herein-
before provided.”” Before an affidavit of due service
can be made the service must have been effected 2. e.,
the term of service have expired. This affidavit must
not only be made but filed with the Secretary of the
Law Society, fifteen days next before the first day of
the term in which the applicant seeks admission.
It is therefore manifest that no person whose articles
expire within fifteen days of a term or during a term,
can during that term be eligible for examination.

THE LOCAL COURTS OF UPPER CANADA.

A correspondent asks us to correct a statement in
an article under this caption which appeared in the
August number. ¢ You name (says our corres-
pondent), several countics which produce a surplus in
the shape of fee fund, and go on to say, that in all
the others there ¢ a deficit. This “all” wouldinclude
Huron and Bruce, which you speak of as one of the
least productive. Writing from the return based on
the income of 1855, you might scem to be correct,
but then accuracy would require you to speak in the

past tense.”
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Our correspondent goeson to say he feels “toler- is more competent to speak on the point than our
ably confident there was nodeficit for the last half of correspondent,) is especially true of these Counties”
the year 1856, and I believe there was not for the (Iuron and Bruce.)
first half ; a8 to 1857, I can speak positively for the  Our statistics were the very latest that could be
half year, ending 30th June last. There was a con- procured at the time we wrote. Statements of facts,
siderable surplus, although the charge upon the fund in this Journal are always founded on reliable evi-
hud been increased, and the income was in fact more dence—and even if in errorin any trifling detail, our
than enough to have met the full charge upon any friends ought scarcely to expect us to enter into long
County fund under the present law as to salarics.”” | explanations of points which do not affect the cor-

We were at great trouble to procure accurate infor-

mation for the article in question, and have since!

made further enquiries as to ITuron and Bruce. We
will give figures, and let them speak for themselves.

For the half year ending 81st December, 1856 :
there was a deficiency in Huron and Bruce of £180,

19s. 8d.; for thehalf year ending 30th Junelast, there
was a surplus of £160 5s. Td. For the year ending
80th June last, there was a deficiency of £20 14s. 1d.

If our figures b2 right, our correspondent is wrong
—first in the particular of which he feels ¢ tolerably
confident ”"—for there was a ** deficiency in the last
half of the year 1856, ”—and secondly, in the asser-
tion that the income for the half year cnding June,
1857, “was in fact more than enough to meet the
full charge upon any County fund,” &ec., whercas,
‘“in fact and in truth” it would fall short of doing so
by £189 14s. 5d.!!

The object of our article was to show, that the
Province was actually deriving an income from the
Local Courts for the past half year, which would
probably exceed £2,000 at the end of the year.

This position would not be controverted by any
defective information as to Huron and Bruce, but the
reverse: nor should we have noticed the supposed
error, if our correspondent’s position did not call for
.nme answer to his request.

The latest information we have been able to obtain
shows a surplus of over £2,759 for the last half year,
which would indicate a surplus for the year of £4,300,
Just £2,300 more, instead of less, than we originally
inserted. Our language was tothe effect that, at the
close of this year the Province would derive a re-
venue from the 1.cal Courts of over £2,000,

We quite agree that “the increase of population,
wealth and business in the western part of Canada,
renders it unsafe to rely upon any but recent statis-
ticsy and this (we are willing to believe it, as no one

rectness of a broad position.

ClIAMBER REPORTS.

We subjoin short notes of several cases, which have
beeu handed to us too late for publication in full in

our present issuc :—
WiLsoN BT AL. v. BrLy ET AL.
Interpleader.—Loss of cluimant’s atlidavit.

If claimants affidavit be lost in the course of transmission, he
mny be allowed to file nnother affidavit.  Orif hisclaim sufficiently
appear from the affidavit of the exccution creditor, the usunlissue
may be at once directed.—Der Robinson, C. J.—Gth August.

I8 rE JoNEes (ex parte Kercuuy).
Closts.—Altorney and Client.—Tuazation.

A Vill settled for more than one year cannot be referred to tax-
ation. When n reference is allowable, it can only be of charges
for professionsal services. A revision of tax»tion will not be ordered
where the grounds of the original reference ¢o taxation have for any
reason fiiled or become or be found invalid.—Per Robinson, C. J.—
7th August,

Rze. Ex REL. CAGER v. SMITRH ET AL.
Municipal Elections.—Duty of returning officer.

A returning officer should literally observe the directions of the
Statute as to keeping poll-books. Though lie frilto do so, hiscon-
duct will not in all respects vitiate an election in other respects
regular. A returning officer cannot ufter the close of the poll add
his vote for one of the candidates.—Per Robinson,C.J.~18th April.

Ricumoxp ET AL. v. PROCTOR ET AL.
Final judgment on confession.—Regularity.— Power of Judge in
Chambers.
A cognovit may be executed by theattorney of the party giving
it. A Judge in Chambers will not sct aside a final judgment regu-
larly entered.—Per Robinson, C.J.—--6tl August.

SCHOFIELD ET AL. t. BULL ET AL.
Interloculory judgment.—Setting aside.—~Power of Judge in
Chambers.

An interlocutory judgment will not he set aside to enable a de-~
fendant to plead matters arising subsequent thereto. A Judge in
Chambers will not in general entertiin a question as to the vali-
dity of an order of discharge for insolvency in the nature of a
bankruptey certificate, granted under 19 & 20 Vic. cap. 93.—Burns,
J.—8th August.

Racey v. CaMERoN.
Affidarit to kold to bail.—Irregularity.-— Waiver.

An affidavit to hold to bail on a promissery note must show the
note to be overdue, either directly by stating the fact, or indirectly
by giving the date of the note and time it became due. If a de-
fendant after application to set aside an arrest for irregularity put
in bail, he thereby waives thoirrcgularity.~~Ier Robinson, C. J.—
18th August.
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C. Gooderich & Co., Burlington, Va., we sce are
about to publish ¢ Chalmer’s Opinions,” a valuable
work now out of print, and most difficult to be pro-
cured at any price. They are requesting orders for
the work which will be printed with all ¢ convenient
despatch.” The proposed Edition will contain about
800 pages, medium Octavo. The price in Law binA-
ing will be Five Dollars—the price asked for the
English cdition is Five Guineas. To show the
character of the work, the publisher submits the
opinions of Mr. Justice Aylwin, Honorable C. J,
Lafontaine and others, but its best recommendation
to the Lawyer and the Statesman in Upper Canada
who has has examined the work, will be found in
the letter which we subjoin from the Chief Justice of
Upper Canada, and it would be superfluous for us to
add a word in commendation. We heartily wish the
spirited publishers every success. Orders should be
sent in at once to the publishers, or to their Agents,
Messrs. Armour & Co., Toronto.

Toronto, March 28, 1857.

Dear Sir,—I am glad to see that it is proposed to republish
Chalmer’s coliection of Opinions of eminent Lawyers on ques-
tions chiefly relatiug to the British Colonies. It is a work
difficult to be procured in England, and it will be a valuable
service rendered to the profession to afford them more general
access to a work which contuing many able discussions by
Lawyers of great eminence, on both sides of the Atlantic, of

questions highly interesting, both in an historical and legal
point of view, ’

I am, dear Sir, yours very truly,

J. B. RopinsoN.
Chauncey Gooderich, Esq .

We occasionally see The Quarterly Journal of
Rickmond, Va. Itcontains original articles, reports
of cases and other interesting matter. So far as we
have had opportunitics of judging, the work we
should say is conducted with much ability, and
might well find a place in every law library. There
is a very good article in the July number, on Impri-
sonment for debt, in which the ¢ mawkish lamenta-
tion and misapplied sympathy” of the day are well
handled ; and correct and enlightenced views are pro-
pounded on the subject.

The editor has very freely expressed sentiments
which he “ knows run counter to a great mass of pre-
Judice and misapprehension.” We admire the cou-
rage of our Virginian cotemporary, and trust hisable
advocacy will be followed by favorable results.

In other columns will be found a copy of the recent
Imperial Statute intitled, “An Act to make better
provision for the punishment of Frauds committed by
Trustees, Bankers and other persons intrusted with
property.” We commend it to the law officers of the
crown in this colony. One clause which provides
that persons receiving property fraudulently disposed
of knowingly, the same to have been so shall be
guilty of a misdemeanor, will be read with interest at
the present time in Upper Canada.

Amongst other Acts of importance passed during
the recent Session of the Imperial Legislature, there
i3 one of especial concern to the legal profession in
the colonies. It provides that attorneys and solici-
tors of Colonial Courts may under certain conditions
be admitted to practise in Courts of Law and Equity
n England.

The provisions of the recent English divorce Act
are widely discussed. At an early date we shall lay
the Act or areliable summary of it before our readers.

The Report of the English ¢ Common Law Judi-
cial Commissioners” is at length published. It is a blue
book of 181 pages, and is described by a cotempo-
rary as being “mucH ado about nothing.” The
changes recommended as to the business of the Courts
are few and unimportant.

The Law Society of Upper Canada has passed
rules, under the authority of the new Act, for the
admission of Attorneys.

—

MONTHLY REPERTORY.

St

CHANCERY.

L.C. FARINA v. SILVERLOK. July 8.
Injunction.—Liberty to bring action.—Eztension of time,

Where the plaintifis bill was retained for a twelvemonth, with
liberty to bring an action, the time was extended the day before
the twelvemonth had expired—it appearing that the plaintlff had
a bona fide intention of bringing the action, and had not bheen cal-
pably slow in taking steps towards bringing the matter to adjudi-
cation.

In this case the matter hnd been proceeded with up to the hear-
ing, but the plaintiff withdrew the record in consequeunce of the
absence of his counsel.



